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Bill of r'omJJ1aint. 

BILL OF COMPLAINT. 

In Chancery of New Jersey 
To the II onorable Edwin Robert Walker, Chan-

cellor of the State of New Jersey: 1 o 
The complainants, John Saracino and Mary 

Saracino, his wife, of the City of Newark in the 
County of Essex and State of New Jersey, re-
. pectfully show that: 

1. On November 9, 1926, complainant John 
Saracino was seized in fee simple of all that 
certain lot, tract, or parcel of lands and prem-
i es situa te, lying and being in the Township of 
Hanover in the County of Morris in the State 
of ew Jersey : 

BEGINNING at the bridge crossjng the 
Rockaway River near to where Isaac Kings-
land formerly lived, at corner of formerly 
Judith and Mary Peer's land, and from 
thence running (1) south 21 degrees 10 min-
utes west 46.30 feet to a point; thence (2) 
south 1 degree 50 minutes east 218 feet to 
a point; thence ( 3) south 65 degrees west 
177.83 feet to the road leading from Kings-
land's bridge to the Jersey City ,Vater Sup-
ply Co. dam; thence ( 4) along the same south 
70 degrees 8 minutes west 262.69 feei to a 
point ; thence; ( 5) still along said road south 
31 degrees 45 minutes west 525.79 feet to a 
point; thence ( 5) still along said road south 
53 degrees 8 minutes west 689.40 feet to a 
point; thence south (7) 19 degrees 39 min-

3'.) 

utes east 132 feet to a point; thence (8) north 
88 degrees 51 minutes east 629.94 feet to a 
point; thence ( !) ) south 1 degree 30 minutes 40 
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Bill of Complaint. 

west 596.64 feet to a point; thence (10) north 
82 degrees 30 minutes east 190 feet to a 
point; thence (11) south 11 degrees 30 min-
utes east crossing the Jersey City Water 
Co. 's line 610.50 feet to a point; thence (12) 
south 87 degrees 18 minutes west 368 feet to 
a point; thence (13) south 5 degrees 30 min-
utes east 462 feet to a point in line of lands 
of one Edelman ; thence ( 14) along his line 
north 87 degrees 18 minutes east 1056 feet 
to a point; thence (15) along property of 
formerly one Starkey and now owned by 
one Rabe, north 5 degrees 30 minutes west 
462 feet to a point; thence (16) along said 
Rabe property north 89 degrees east 300 
feet to a point; thence ( 17) still along the 
same north 85 degrees 10 minutes east 330 
feet more or less to a corner of property 
of Elizabeth l\feldrum; thence (18) northerly, 
along the said Meldrum property 985.07 feet 
to a point; thence (19) south 85 degrees 20 
minutes east 425 feet to a point; thence (20) 
north 4 degrees east still along said :Meldrum 
property 358.73 feet to a point; thence (21) 
south 85 degrees 20 minutes east 1012 feet 
along said Meldrum property to a point; 
thence ( 22) south 24 degrees west 112 feet to 
a point; thence (23) south 72 degrees east 995 
feet more or less to the Rockaway River; 
thence (24) up the said river in a northerly 
direction the several courses and distances 
thereof to a stake at the southeasterly cor-
ner of property of Elsa I{. Gay; thence (25) 
along the same north 7 4 degrees 8 minutes 
west 920 feet; thence ( 26) still along the 
same north 12 degrees 48 minutes east 44.60 
feet to a point; thence (27) still along said 
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Gay property north 89 degrees 48 minutes 
west 52.20 feet to a point; thence (28) still 
along said Gay property north 35 degrees 
east 26.20 feet to a point in other property 
of said Gay; thence ( 29) still along said Gay 
property north 84 degrees 45 minutes west 
877.80 feet to a point; thence (30) along 
said Gay's property north 5 degrees east 
420.70 feet; to the said Rockaway River; 
thence (31) up the said Rockaway River the 
several courses and distances thereof to the 
point and place of BEGINNING. 

Containing 135 acres of land more or less. 
'l1hcre is to be excepted however out of 

anrl from the said premises above described 
a lot of bnd containing one acre more or 
less, conveyed by Augustus L. Peer to Hor-
ace W. Scandlin; said premises are also con-
veyed subject to the lands owned by the 
Jersey City Water Supply Co., or Mayor 
and Alderman of Jersey City, also except-
ing rights of others in roadways. 

10 

:20 

2. On the date last mentioned complainants 
entered into a certain agreement in writing with 
Koso,,·cr Construction Company, a corporation, 
organized and existing under the laws of the 
~tate of New Jersey having its principal office 3 0 
in the City of Jersey City, wherein and whereby 
complainants agreed to convey the said lands 
and premises by deed of warranty on or before 
~ebruary 1, 1927, to the said I{osower Construe-
hon Company in consideration of the payment 
by said Kosower Construction Company of the 
sum of $27,500 and the said I{osower Construc-
ti~n Company agreed to pay to complainants 
said purchase price of $27,500 by the payment 
of $1,000 at or before the execution of said 40 
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agreement, and the payment of the remaind er of 
said purchase price upon the delivery by com-
plainants of said deed to said I(osower Construc-
tion Company by the payment of $6,500 in cash 
and the execution by said I(osower Constru ction 
Company to complainant John Saracino of a 

1 0 purchase money mortgage in the sum of $4,000 
payable in three years after date with int erest 
at the rate of six (6) per cent. per annum; the 
said deed to be delivered at the office of Welanko 
& Strauss, Counsellors at Law, 24 Commerce 
street, ewark, New Jersey, on or before the 
first day of February, 1927, between the hours 
of 10 in the forenoon and 2 o'clock in the after-
noon. The original agreement will be produ ced 
at the hearing herein. 

2 O 3. The said Kosower Construction Company 
paid to complainants the said sum of $1,000 ?t 
the time of the execution and delivery of the said 
agreement in writing. 

4. It was thereafter agreed that the date for 
closing said Kosower Construction Company be 
extended to February 16, 1927, at the said office 
aforesaid. On said 16th day of February, 1927, 
at the hour of four o'clock in the afternoon com-

30 plainants duly attended at the office of said 
Welanko & Strauss aforesaid with a warr anty 
deed conveying the lands and premises herein 
above ref erred to to the said I(osow er Con-
struction Company duly executed and acknowl-
edged by the complainants for the purpo se of 
delivering the said deed to the said Kosower 
Construction Company upon the pa yment by the 
said I(osower Construction Company of the hal-
ance of the purchase n1oney pur uant to tl~r 
terms of the aforesaid agreement; but the said 

40 
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Kosower Construction Company refused to ac-
ecpt said deed and refused to pay the purchase 
price in accordance with the terms of said agree-
ment herein referred to. 

5. Complainants have always been ready and 
willing and now tender themselves ready and 
·willing to perform their part of the said agree-
ment, and, on being paid the remainder of said 
purchase money, with interest, to convey the 
Raid lands and pren1ises to the said I{osmver 
Construction Company, by a warranty deed, duly 
executed by complainants. 

Complainants are without adequate remedy in 
tlir courts of law, and therefore pray: 

1. That I(osower Construction Company, a 
corporation, who is the defendant to this suit, 
may answer this bill of complaint and each state-
ment therein made. 

2. That the said I(osower Construction Com-
pany may be compelled by the decree of this 
court specifically to perform the said agreement 
with complainants, and to pay to complainants 
~he remainder of the said purchase money, as 
lll and by said agreement provided, with interest 
from the time said purchase money ought to 
have been paid, on the delivery by complainants 
to said Kosower Construction Company of a deed 
executed by complainants, as in said agreement 
provided. 

] 0 

30 

3. That in case the said I(osower Construc-
tion Company should ,vithin the time limited by 
this Court fo·r such p~rformance of said contra~t 
fail and neglect, upon the tender of said deed, 
to pay the said remainder of said purchase money 
a aforesaid, that then and in that event the said 40 
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sum, together with interest and costs may be and 
become a lien upon the said lands and premi ses 
in favor of the complainants, and that the said 
lands and premises may be sold under the direc-
tion of this Court for the satisfaction of such 
lien so impressed on said lands and premi ses; 

10 and in case a deficiency should arise upon said 
sale, that the said defendant may be order ed by 
this Court to pay said deficiency, together with 
interest and costs to these complainants. 

20 

30 

40 

4. That a writ of subpoena may issue, com-
manding said def end ant to answer this bill of 
complaint and to abide by such decree as this 
Court may make in the premises. 

WELANI(O & STRAUSS, 
Solicitors for and of Counsel with Complainant s. 

7 

A11s11·er and Coitnt er-claim. 

ANSWER AND COUNTER-CLAIM. 

IN CHANCERY OF NEW JERSEY. 

Between 

J ORN SARACINO and MARY 
SARACINO, On Bill, Etc. 

Complainants, Answer and 
and C aunt er-

KosowER CONSTRUCTION CoM-
PANY , 

Defendant. 

claim. 

'l1he answer and counter-claim, of the defend-
a_nt, Kosower Construction Company, a corpora-
tion of New Jersey, against the complainants 
John Saracino and Mary Saracino, his wife. ' 

The defendant, I{osower Construction Com-
pany,_ a corporation of New Jersey, answering 
the bill of complaint says that: 

. 1. It denies that the complainant, John Sara-
cino was seized in fee simple of all that certain !0!, trac t or ~arc_el of lands and premises, situate, 
Ymg and being 1n the Township of Hanover and 
the County of Morris, in the State of New Jersey 
and, m~re particularly described in the complain~ 
ant s bill of complaint. 

2: It admits the second paragraph of the com-
plamant 's bill of complaint. 

3: It admits the third paragraph of the com-
plainant's bill of complaint. 

4. It admits so much of the fourth paragraph 
as alleges that it was agreed that the date for 

10 

20 

30 
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closing be extended to February 16, 1927. It 
denies that on the 16th day of February, 1927, 
at the hour of four o'clock in the afternoon, or 
at any time thereafter that the complainants at-
tended at the office of Welanko & Strauss, with 
a warranty deed conveying the lands and prem-
ises herein ref erred to, to the said Ko sower 
Construction Company, duly executed and 
acknowledged by the complainants, for the pur-
pose of delivering the said deed to the I{osower 
Construction Company, upon the payment by 
the said Kosower Construction Company, of the 
balance of the purchase money pursuant to the 
terms of the aforesaid agreement. The defend-
ant further says it attended at the office of We-
lanko & Strauss on the 16th day of February, 
1927 at the hour of four o'clock in the after-

' noon, and was ready, willing and able to accept 
a warranty deed from the complainant, but th~t 
the complainants did not and were not in a posi-
tion to tender a warranty deed to the defendant 
because of certain outstanding rights of one 
Jacob Peer, son of Theodore A. Peer, his heirs 
and assigns, other than Laura Peer, in the prem-
ises in question; the complainants were unable 
to produce any proof of death of Jacob Peer, 
or the names of other possible heirs, other than 
Laura Peer· the defendant is also informed that 
there is an' outstanding interest by the wife of 
Jacob Peer, who has not departed this life, and 
who has a dower right in the interest of Jacob 
Peer, to which right the complainants have not 
possessed themselves, and because of the out-
standing rights, the complainants have not a 
marketable or merchantable title, and that the 
complainants refuse to deliver to the defendant 
a warranty deed free from all encumbrances and 

9 
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objections, and in accordance with the terms of 
the contract. Defendant further denies that it' 
refused to pay t~e purchase price or perform 
their part of the agreement but avers and says 
that they have been ready, willing and able to 
perform the terms and conditions of the agree-
ment, and on the 16th day of February, 1927, 
tendered to the complainants the sum of sixty-five 
hundred dollars in cash, and agreed to execute 
the purchase money mortgage to the complain-
ants in accordance with the contract, upon the 
delivery to them of a deed for the premises, free 
and clear from any encumbrances and objections. 

The defendant, holds itself ready and willing 
to perform its part of the agreement and upon 
being tendered a deed for the premises free and 
clear from any objections, holds itself ready to 
abide by the tern1s of this contract. 

By way of counter-claim against complainants, 
John Saracino and Mary Saracino, his wife, the 
defendant, Kosower Construction Company, says 
that: 

1. On or about November 9, 1927, the com-
plainants, John Saracino and Mary Saracino, 
his wife, entered into an agreement in writing 
wit~ the defendant, wherein and whereby, com-
~lamants agreed to convey the lands and prem-
ises more particularly described in the complain-
ant's bill of complaint, by deed of warranty 
?n or before February 1, 1927, to the defendant, 
in consideration of the payment by the defendant 
of the sum of twenty-seven thousand five hundred 
dollars, and the defendant, agreed to pay the 
complainants, the said purchase price of twenty-
eYen thousand five hundred dollars, by the pay-

10 

20 
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ment of one thousand dollars on or before the 
execution of the said agreement, and the payment 
of the remainder of the said purchase price upon 
the delivery to the complainants of deed of 
warranty by the defendant, by the payment of six 
thousand five hundred dollars in cash and the 

1 O execution by said defendant to complainant, John 
Saracino, of a purchase money mortgage in the 
sum of four thousand dollars payable in three 
years after date with interest at the rate of six 
per cent. per annum, the said deed to be delivered 
at the office of W elanko & Strauss, counsell ors-
a t-law, 24 Commerce street, Newark, New J ersey, 
on or before the 1st day of February, 1927, be-
tween the hours of ten o'clock in the foreno on 
and two o'clock in the afternoon. 

2 0 2. The defendant, l(osower Construction Com-
pany, paid to complainants, the sum of one thou-
sand dollars at the time of the execution of the 
said agreement hereinbefore mentioned. 

3. Thereafter it was agreed that the date for 
closing be extended to February 16, 1927, at the 
said office aforesaid, on that day at the hour 
of four o'clock in the afternoon, defendant duly 
attended at the office of Welanko & Strauss afore-

3 0 said, and offered to accept a warranty deed con-
veying the lands and premises herein referr ed to, 
to be tendered the sum of six thousand five hun-
dred dollars in cash to the complainants and 
offered to execute the purchase money mort gage 
in the sum of four thousand dollars pursua nt 
to the terms of the agreement between the par-
ties; but the said complainants refused the said 
tender made by the defendant, and fail ed to ex-
ecute deliver or offer to deliver to the defend ant, 
warr~nty deed in accordance with the term s of 

40 the agreement herein referred to, free and clear 
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of the outsanding rights of one Jacob Peer, son 
of Theodore A. Peer, his heirs and assigns, other 
than Laura Peer, in the premises in question; 
the complainant s were unable to produce any 
proof of death of Jacob Peer, or the names of 
other possible heirs other than Laura Peer· the 

' defendant is also informed that there is an out- 10 
standing int erest by the wife of Jacob Peer, who 
has not departed this life, and who has a dower 
right in the inter est of Jacob Peer, to which right 
the complainant s have not possessed themselves. 

. ~- The defendant, has always been ready, 
w11lmg and able, and hereby tenders itself ready 
and willing to perform the agreement according 
to its ter ms, and offers to pay to the complain-
ants, the sum of six thousand five hundred dol-
lars in cash, and offers to execute to the com- !.!O 
IJlainant, John Saracino, a purchase money 
mortgage in th e sum of four thousand dollars 

' pu~suant to the terms of the agreement, upon 
delivery by the complainants, of a warranty deed 
duly executed by the complainants. 

The defendant therefore prays: 

1. That the complainants, John Saracino, and 
Mary Sara cino, his wife, may answer this 
co~nter-claim, and each statement therein con-
tained. 

2- That the complainants, John Saracino and 
Mary S · h" · arac 1no, 1s wife, may be compelled by 
th~ de?ree of this Court to specifically perform 
~Is said agreement with the defendant I{osower 

onstruction Company, and to deliv~r to tho 
defendant , a deed of warranty executed by the com 1 · ' 

P amants ; fr ee and clear of any and all 
encumbrances her etofore mentioned and any and 

30 

40 
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all outstanding interests heretofore set fo~th ;:-
cept those interests and encumbrances ~n the 
a reement set forth, upon the pay~ent y e 
a!fendant of the remainder of the sa1~ purchase 

. the said agreement provided. money, as 1n 

MEANEY & LIFLAND, 
10 Solicitors for and of Counsel with Defendant. 

20 

30 
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REPLICATION. 

IN CHANCERY OF NEW JERSEY. 

Between 

JORN SARACINO and MARY 
SARACINO, 

Complainants, 
and 

KosowER CONSTRUCTION CoM-
PANY, 

Defendant. 

On Bill, Etc. 

Replication to 
Answer of 
Defendant, 
and Answer 
to Counter-
claim of 
Defendant. 

10 

1. The complainants join issue in the answer 
of the defendant. 2 0 

2. Complainants deny that there was any 
outstandjng rights in one Jacob Peer, son of 
Theodore A. Peer, or his heirs or assigns. 

3. Complainants deny that they were unable 
to produce any proof of the death of Jacob Peer, 
or the names of other possible heirs, other than 
Laura Peer 

4. Complainants deny that there is an out-
30 standing interest in the wife of Jacob Peer, and 

further denies that there is any dower right in 
the wife of said Jacob Peer. 

As to the counter-claim contained 1n said an-
swer, complainants say: 

1. They repeat all the allegations set forth 
in the bill of complaint herein. 

2. Complainants deny that the said defend-
ant offered to execute the purchase money mort- 40 



14 
Replication. 

gage and bond in the principal sum of four thou-
sand dollars pursuant to the terms of the agree-
ment between the parties. 

3. Complainants deny that said defendant 
tendered the sum of sixty-five hundred dollars in 

10 cash to the complainants and that complainants 
refused said tender. 

4. Complainants deny that they failed to ex-
ecute, deliver, or offer to deliver to the defendant 
a warranty deed in accordance with the terms of 
the agreement herein referred to, but on the con-
tary state that they did tender to the defendant 
a warranty deed free from all encumbrances, ex-
cept as set forth in the agreement, and that said 
defendant refused to accept said deed. 

20 5. Complainants deny that there are any 
outstanding rights of one Jacob Peer, son of 
Theodore A. Peer, or his heirs or assigns, other 
than Laura Peer. 

6. Complainants deny that they were unable 
to produce any proof of the death of Jacob Peer 
or the names of any other possible heirs, other 
than Laura Peer. 

7. Complainants deny that there is an out-
30 standing interest in the wife of said Jacob Peer, 

and deny that the said wife Laura Peer has 
any dower right in the said premises. 

40 

8. Complainants deny the allegations set forth 
in paragraph four of the counter-claim of said 
defendant. 

WELANKO & STRAUSS, 
Solicitors for and of Counsel with Complainants. 

15 
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NOTE JOINING ISSUE ON COUNTER-CLAIM. 

IN CHANCERY OF NEW JERSEY. 

Between 

JORN SARACINO and MARY 
SARACINO, 

Complainants, 
and 

KosoWER CONSTRUCTION CoM-
PANY, 

Defendant. 

On Bill, Etc. 

Note Joining 
Issue on 
Counter-
claim of 
J)ef endant. 

Thi . defendant, I(osower Construction Con1-
pany · · ' Joins issue on the answer of the comp! . -an ts J h S . a1n ' o n. arac1no and Mary Saracino, to the 
counter-claim of this defendant. 

MEANEY & LIFLAND 
Solicitors of Defenda~t 

K.osower Construction Compa~y. 

10 

20 

30 
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Ord er of R ef erenc e. 

ORDER OF REFERENCE. 

Filed April 12, 1927. 

IN CHANCERY OF NEW JERSEY . 

10 Between 

20 

30 

40 

JORN SARACINO and MARY 
SARACINO, 

Complainants, 

and 
KosowER CoNSTRUCTION CoM-

P ANY, 

Defendant. 

On Bill , Etc. 

Order of 
Referen ce. 

IT Is, on this 12th day of April, 1927, on mo-
tion of W elanko & Strauss, solicitors of com-
plainants, ORDERED, that the above-stated cause 
be ref erred to Honorable Alonzo Church, one of 
the Vice-Chancellors, to hear the same for the 
Chancellor and to report thereon to him, and ad-
vise what order or decree should be taken 
therein. 

E. R. WALKER, c. 
We hereby consent to the entry of the fore-

going order. 

MEANEY & LIFLAND, 
Solicitors of Defendant, 

Kosower Construction Compan y. 

A true copy. 

THOMAS BARBER, 
Clerk. 

17 
Designation . 

DESIGNATION. 

IN CHANCERY OF NEW JERSEY. 

Between 

JOHN SARACINO and MARY 
SARACINO, his wife, 

Complainants, On Bill, Etc. 

and Designation. 

KosowER CONSTRUCTION CoM-
PANY, a corporation, 

Defendant. 

10 

This matter being opened to the Court by 20 
Welanko & Strauss, solicitors of the complain-
ants, and Meaney & Lifland, solicitors of the de-
fenda~t, Kosover Construction Company, a cor-
porat10n, consenting hereto: 

It is on this 27th day of April, 1927, ordered 
that the 18th day of May, 1927, at the hour of 
ten o'clock in the forenoon at the Chancery 
Chambers in the City of Newark, be designated 
as the time and place for the hearing of the 
above-entitled cause. 

Respectfully advised, 

ALONZO CHURCH 
' V.-C. 

. We hereby consent to the entry of the forego-
mg order. 

MEANEY & LIFLAND, 
K Solicitors of Defendant, 

osover Construction Company, a corporation. 

30 

40 
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John Saracino, direct. 

TESTIMONY. 

IN CHANCERY OF NEW JERSEY. 

May 23, 1927. 

lO Between 

20 

JOHN SARACINO, 

Complainant, 
and 

KosA WER CoNSTRUCTION Co., 
Defendant. 

Transcript of shorthand notes of testimony 
taken in the above-entitled cause before his 
Honor, Alonzo Church, Vice-Chancellor, at the 
Chancery Chambers, Newark, New Jersey, in the 
presence of Welanko & Strauss for complainant; 
Meaney & Lifland, for defendant. 

JOHN SARACINO, sworn for complainant. 

Direct examination by Mr. W elanko. 

Q Mr. Saracino, you are the owner of certain 
3 O property in the Township of Hanover 1 A Yes. 

Mr. Welanko: Mark this in evidence. 
(Paper marked Exhibit C. 1.) 

Q And you agreed to convey this property to 
the Kosawer Construction Company 1 A Yes. 

(Another paper marked Exhibit C. 2.) 

Q February 16, 1927, were you at my office 
4 o to close this deal 1 A Yes. 

19 
Joli11 Saracino, cross. 

Q And did you offer-or did I offer for you 
to the Kosawer Construction Company a deed 
conveying this property to them 1 A Yes. 

Q Is that your signature 1 A Yes. 
Q Is that the date that was offered 1 A Yes. 
Q And did they accept the deed 1 A Feb-

ruary 16th. 

Q Did the 1{osawer Construction Company 
want to take your deed 1 A They refused to 
take it. 

(Another paper marked Exhibit C. 3.) 

Q Did we ask them to sign a bond and mort-
gage that they agreed to do in the contract 1 A 
Yes. 

10 

Q And did they ·want to sign a bond and mort- 20 
gage? 

:i\fr. Welanko: That is our case. 

Cross examination by Mr. Meaney. 

Mr. Saracino, at this time when you offered 
tlus deed, there was a question, wasn't there of the mortgagability of that title 1 A ,iVhe~ I 
left everything to the lawyer. 
t Q . Wasn't there some discussion as to whether 

the title was good or not 1 A I left everything 
0 the lawyer. 

d Q You were present, weren't you f A What 
0 you mean 1 I don't know the question. 

A Q Were you there when the deed was offered "I 
Yes. 

30 

1 Q Did you hear any discussion between the 
atwye~ and Mr. Kosawer of the I{osawer Con-
s ruction Co ·t1 mpany w1 1 reference to why he 

40 



20 
Caroline D. Maize, direct. 

wouldn't take the deed? A I don't know what 
the question means. I don't understand it clear. 

Q You know that your lawyer, Mr. Welanko 
offered a deed? A Yes. 

Q And you know that Mr. I{osawer, acting for 
the construction company, wouldn't take it? A 

10 I can't answer this question. 

The Court : If there is not anything the 
matter with the title, that is for you to bring 
out. He doesn't know, apperently. 

Mr. Meaney: I simply wanted to show 
there was a discussion about the title in his 
presence. 

The Court: That doesn't make any dif-
ference. 

20 Mr. Meaney: That is all. 
(Discussion.) 
The Court: I am not inclined to force 

this bill so put on your witnesses. 
Mr. Welanko: Will you mark that in evi-

dence also? 
(Paper marked Exhibit C. 4.) 

3o CAROLINE D. MAIZE, sworn for the com-
plainant. 

Direct examination by Mr. W elanko. 

Q Mrs. Maize, you were formerly the wife of 
Jacob Peer? A Yes. 

Q And what was your maiden name? A 
Edwards. 

Q When did you marry Jacob Peer? A '73. 
40 Q 1873? A (Witness nods yes.) 

21 
raroline D. llfaize, cross. 

Q Where did you live in 1875? A Why, I 
lived in Vailsburg until after he went away. He 
went away in 1874. We were married in 1873 and 
he went away in 187 4. 

Q Whom do you mean by ''he.'? A Why, 
my husband, Mr. Jacob Peer. 

Q Jacob Peer? A He walked out and I 
haven't seen or heard a word of him from that 
hour until this. 

Q And you obtained, in the year 1884 an abso-
lute divorce from Jacob Peer? A I believe I 
did, yes. 

1\Ir. '\Velanko: You have no objection to 
that; it is a certified copy. Will you mark 
that? 

(Paper marked Exhibit C. 5.) 

Q You say you never heard of your husband 
Jacob Peer- A Never- ' 

Q Since 187 4? A Never a word. 

Cross examination by Mr. Meaney. 

Q How old was your husband when he left 
J!:·s. Maize? A Well, I really can't just state. I 
thmk he was a year older than me or else I was 
a year older than he was, when we were married. 

Q You were about the same a()'e practically 
wh O

' ·' en you were married? A Yes. 

The Court: Well, how old were you when 
you were married? 

The Witness: I think I was twenty-three, 
as near as I can remember. 

Q So that when Jacob Peer disappeared he 
was b t I c a ou twenty-four or twenty-five 1 A Yes; 

10 

20 

30 

suppose so. 
40 ' 



22 

Theodora liVoodritff, direct. 

Q You haven't heard from him since then? A 
Never a word. 

Q How many children did you have by Jacob 
Peer? A One daughter. 

Q Laura? A There she is (indicating). 
Q Since then you don't know where your hus-

l O band went? A Never. 
Q And haven't heard from him? A Never. 
Q You have remarried? A Yes ; I remar-

ried. 
Q And in 1884. you got a divorce on the 

ground of desertion? A (Witness nods yes.) 
Q From Jacob Peer? A Yes. 

20 THEODORA WOODRUFF, sworn for the com-
plainant. 

Direct examination by Mr. W elanko. 

Q Mrs. Woodruff, your name was formerly 
Peer? A Yes. 

Q And you were the sister of Jacob Peer? A 
Yes. 

Q When did you last hear from or see Jacob 
30 Peer? A I am forty-seven. He disappeared be-

fore I was born. 
Q He disappeared before you were born. How 

old are you? A Forty-seven. 
Q Forty-seven and have you ever heard or 

seen of him- A No. 
Q Do you know- A I lived home. I never 

heard. 
Q Have you ever spoken to any of the mem-

bers of your immediate family, the sisters and 

40 brothers of Jacob Peer? A Very seldom. 

23 
Thomas I-I. Peer, direct. 

Q Have you ever spoken about Jacob Peer 
to any of them? A yes. 

Q Did they ever hear or see of him? A No. 

Mr. Meaney: I object to that; that is 
hearsay. 

The Court: That is hearsay. 1 O 

. Q You yourself have never heard of him 
smce you were born? A N · o, SU. 

Mr. Meaney: No questions. 
Mr. Welanko: Thomas Peer. 

THOMAS H. PEER, sworn for the complainant. 

Direct examination by Mr. Welanko. 

Q Mr. Peer, you are the cousin of Jacob Peerf 
A Yes. 

Q And how old are you? A I will be seventy 
next Thursday. 

Q And did you know Jacob Peer when-be-
fore he disappeared? A Very well, yes, sir. 

Q When was the last time you ever saw or 

!heard_ of Jacob Peer? A I couldn't tell you the 
ast hme I saw him 

I hQ About- A But I could tell the last time 
eard from him. 

Q . Have you any idea about how many years 
ago it was that you saw him? 

Mr. Meaney: Wait a minute. He tells 
you he can tell you how many years ago he 
heard from him. 

20 

30 

40 
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Tlinmas IT. Pffr, direct. 

Q Have you any idea about how long ago it 
wast You don't have to fix it accurately, but 
about how long ago it was that you saw Jacob 
Peer. A Well, it must have been '72 or '73, 
around there somewheres. 

Q Now, when was the last time that you ever 
10 heard of Jacob Peerf 

Mr. Meaney: How, if the Court please, I 
object to that on the same ground, that hear-
ing of him certainly is hearsay. 

The Court : I ,~.ron 't allow it. 
}i1:r. 'N elanko: We are allowed to prove il. 
The Court: I will allow it. 

Q When was the last time you ever heard of 
20 Jacob Peerf A I think it was 1889. 

Q And from whom did you hear of Jacob 
Peer~ A vVhy, there was a friend of mine from 
Boonton went out to the coast. 

Q What was his namef A Frank Crockett. 
Q And what were you going to say1 A And 

he went out to the gold fields and was out there 
and he came back and I met him here in Newark. 

Q When did you meet him in ewark; A 
I can't tell whether it was June or July. 

30 Q I didn't mean the month; I mean the year. 
A About '89. 

Q And what did he say to you 1 A He told 
me he had met my cousin Jake out there. Of 
course, he knew him; he lived there in the Town 
of Boonton the same as we did, or just on the out-
skirt and we worked together and he said he 
met Jake out on the gold fields. 

Q Did he say where 1 A No ; he didn't say 
where. He says him and another man were work-
ino- a a-old claim there and living in a cabin and 40 b o 

25 
Thomas I-I. Peer, cross. 

he couldn't go further and came back in a couple 
of weeks and Jake's partner said Jake was dead. 

:Mr. Meaney: I object to that. I object 
to what Jacob's partner said to him. 

The Court: That is getting a little too far. 
However, I will allow it. 

Q What did Crockett tell you about Jake 
then f A He said that he was dead, that his 
partner said he was dead and buried. 

Q And when did this conversation occurf A 
1Vell, I don't know. It was, I think, about '89. 
I can't tell exactly what month. 

Q Is this man Crockett dead or alive f A I 
don't know. lle went "\Y' est and I haven't heard 
from him then until now. 

l\fr. Meaney: I ask all that testimony be 
stricken out. 

The Court : I will allow it. 
l\1r. Welanko: That is all. 

Cross exa1nination by Mr. Meaney. 

Q Is Crockett a friend of yours, too 1 A We 
worked in the iron works together there as young 
men. 

Q That is June and July, 18891 A When 1 
met him here in Newark we had left the iron 
works and come to Newark. I had come to ew-
ark before that. 

Q It \Vas June or July, 1889, you had this 
conversation t A Yes. 

Q Did he tell you, at that time, that he had 
met your brother f A o, not my brother, my 

10 

30 

cousin. 
40 
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Thomas H. Peer, cross. 

Q Your cousin, Jacob Peer 1 A Yes, sir. 
Q Did he subsequently go out to the gold 

fields 1 A Mr. Cro-0kett 1 
Q Yes, Mr. Crockett. A Yes, he went after-

wards. I never heard from him after that. 
Q Did he tell you in 1889 that your cousin 's 

10 partner told him in the intervening seven years 

20 

30 

40 

he was dead and buried 1 A Yes, sir. 

Mr. Meaney: That is all. 
(Discussion.) 
The Court : I will advise a decree dis-

missing the bill. 

27a 

MEMORANDUM. 

IN CHANCERY OF NEW JERSEY 

Betw een 

JORN SARACINO and MARY 
SARACINO, 

Complai nants, 
ancl 

I(osoWER CONSTRUCTION COM-
PANY, 

Defendant. 

JJI emo-
randum. 

10 

Tnrs 1\fEMORANDUM rs NOT TO BE PUBLISIIED IN 

THE OFFICIAL OR UNOFFICIAL REPORTS. 20 

"\Velanko & Strauss for complainants. 
:~\[eaney & Lifland for defendant. 

Cnu ncH, V.-C. 
':Phis is a bill for specific performance. The 

defendants claim that the title is defective be-
cause there is an outstanding interest in one 
Ja cob Peer. 

It is stipulated that if Jacob Peer is alive he 
has an undivided one-fifteenth interest in the 30 
premises. 

It appears that Jacob Peer disappeared in 
1874; in 1884 his wife secured a divorce from him. 

The defendant objected to taking the title be-
cause there was no proof of the death of Jacob 
Peer. 

':l.1homas Peer, a cousin, testified at the hear-
ing that he had heard of Jacob Peer in 1889. The 
way he heard of him seems to be as follows: A 
fr iend of his, one Frank Crockett, who kne-w 40 
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Jacob Peer very well, went to the gold fields and 
saw Jacob Peer there. He went further west 
and came back in a few weeks and Jacob Peer's 
partner told Crockett who told the witness that 
Jacob Peer had died. 

I do not think that this testimony is direct 
10 enough to justify me in assuming that Jacob 

Peer is dead. The witness says that somebody 
told him that somebody else told him that the 
man was dead. As specific performance will not 
be decreed as a matter of right but is in the dis-
cretion of the court, it seems to me that starting 
with the stipulation that Jacob Peer, if alive, is 
entitled to a one-fifteenth interest, there is not 
enough testimony to conclusively show his death. 
Therefore this question would so cloud the title 

20 as to make it unmarketable. 

30 

40 

I therefore feel that the bill should be dis-
missed. 

0 

30 

40 



0ourt of Chanoery of Now Jersey 

Alonzo hu:roh 

Vice hancellor 

Newark , N • J • 

Octo b0r 18, :}.9 27. 

Thoms~. Meaney, Jr., hsq. 
Messrs. Welanko & Strauss. Re: sare.oi no v • .i.<:osower Const. Co. 

Gentlemen: 

~lease add to the memorandum that I sent you on 

uaturday the following: 

"see or ter v. Ogden, 68 Bqui ty, page 409." 

Yours very truly, 

ALONZO CHURCR 

v.c. 
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tipul at ion. 

STIPULATION. 

IN CHANCERY OF NEW JERSEY. 

JOHN SARACINO and MARY SA-
RACINO, 

Complainants, 

and 
KosowER CoNSTRUCTION CoM-

PANY, 

Defendant. 

On Bill, &c. 

Stipulation. 

10 

It is hereby stipulated by and between Welanko 
& Strauss, solicitors for the complainants, and 
Meaney & Lifland, solicitors for the defendant, 

20 that Jacob Peer and his heirs mentioned in the 
evidence adduced at the trial of the above-entitled 
cause and who was the Jacob Peer mentioned in 
the recital T-20 of Deeds for Morris County, p. 
353, &c., acquired an undivided one-fifteenth in-
terest in part of the premises described in Ex-
hibit C. 1 and Exhibit C. 2. 

WELANKO & STRAUSS, 
Solicitors for Complainant. 

MEANEY & LIFLAND, 
Solicitors for Defendant. 

30 

40 



10 

28 

Final Decree. 

FINAL DECREE. 

IN CHANCERY OF NEW JERSEY. 

Between 

J oHN SARACINO and MARY 
SARACINO, 

Complainants, 

and 

KosowER CONSTRUCTION CoM-
P ANY, 

Defendant. 

On Bill, Etc. 

Final 
Decree. 

20 This cause coming on to be heard in the pres-
ence of Welanko and Strauss, solicitors of the 
complainants, John Saracino and Mary Saracino, 
and Meaney & Lifland, solicitors of the defend-
ant, I(osower Construction Company, and the 
Court having exa1nined the pleadings, and having 
taken proofs orally and in open court, and having 
heard and considered the arguments of counsel 
thereon; 

And it appearing to the satisfaction of the 
30 court that the complainants are not entitled to 

the relief sought and prayed for by them in their 
bill of complaint; 

40 

And it further appearing that the defendant 
is entitled to a return of the sum of one thousand 
dollars, deposit money paid to the complainants, 
together with a reasonable search fee in the 
sum of one hundred twenty-five dollars, together 
with counsel fees and costs; 

It is thereupon, on this 14th day of Septem-
ber, 1927, 

29 

Final Decrer. 

ORDERED ADJUDGED and DECREED that the com-' plainants' bill be and the same is hereby dis-
missed with costs, and the Chancellor, by virtue 
of the powers and authority of this court doth 
hereby further, 

ORDER, ADJUDGE and DECREE that the complain-
ants pay to the defendant the sum of one thou-
sand dollars, being the deposit money paid to the 
complainants, together with the sum of one hun-
dred twenty-five dollars, being a reasonable 
search fee expended by the defendant; together 
with the sum of two hundred fifty dollars as and 
for a reasonable counsel fee, together with costs 
to be taxed. 

Respectfully advised, 

10 

ALONZO CHURCH, 20 
Vice-Chancellor. 

"\Ve consent to the making of the within decree. 

WELANKO & STRAUSS, 
Solicitors of Complainants. 

MEANEY & LIFLAND, 
Solicitors of Defendant. 

30 

40 
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N offrp of Appral. 

NOTICE OF APPEAL. 

IN CHANCERY OF NEW JERSEY. 

Between 

JORN SARACINO and MARY 
SARACINO, 

Complainants, 

and 

KosowER CoNSTRUCTION CoM-
PANY, 

Defendant. 

On Bill, Etc. 

Notice of 
Appeal. 

The complainants John Saracino and Mary 
20 Saracino hereby appeal from the final decree 

made in the above-entitled cause on September 
14, 1927, by Edwin Robert Walker, Chancellor, 
on the advice of Alonzo Church, Vice-Chancellor, 
dismissing complainant's bill with costs, directing 
the payment by complainants to the defendant of 
the sum of one thousand dollars ($1,000) together 
with the sum of one hundred twenty-five ($125) 
reasonable search fee, two hundred fifty dollars 
( $250) counsel fee and taxed costs, and from 

30 the whole and every part thereof to the Court 
of Errors and Appeals in the last resort in all 
causes. 

Dated September 14, 1927. 

WELANI{O & STRAUSS, 
Solicitors for and of Counsel 

with Complainants. 
I conceive there is good cause for appeal in the 

above-entitled cause. 
40 ABRAHA11 WELANKO, 

Of Counsel with Complainants. 
Service acknowledged Sept. 16, 1927. 

31 
Petition of Appeal. 

PETITION OF APPEAL. 

NEW JERSEY COURT OF ERRORS AND 
APPEALS. 

Between 

JOHN SARACINO and MARY 
SARACINO, 

Complainants-Appellants, 

and 

KosowER CoNSTRUCTION CoM-
PANY, 

Defendant-Respondent. 

On Bill, Etc. 
Petition .. 

10 

To the New Jersey Court of Errors and Appeals: 20 
The_ petition of John Saracino and Mary 

Saracino, appellants in the above-stated cause 
' re pectfully shows: 

That your petitioners find themselves aggrieved 
by a_ final decree made in the Court of Chancery 
bearmg date September 14, 1927 wherein the 
aid John Saracino and Mary Sara~ino were com-

plainants and the said Kosower Construction 
Company was defendant, in this respect, to wit: 
That the said decree directed that the complain- 30 
ants' bill be dismissed with costs and that the 
complainants pay to the defendant the sum of 
one thousand dollars ($1,000) together with the 
um of one hundred twenty-five dollars ($125) 
earch fee, and two hundred fifty dollars ($250) 

counsel fee together with costs to be taxed. 
And, your petitioners humbly appeal from the 

whole of said decree upon the ground that the 
am · e 1s erroneous, for that the Chancellor should 

ha,·e decreed specific performance in accordance 4 o 
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Petition of Appeal. 

with the prayer of said complainants' bill be-
cause the testimony adduced at the final hearing 
in said cause proved conclusively complainants' 
right to the relief prayed for in their said bill 
of complaint and for the same reason the said 
Chancellor should not have decreed the dismissal 

10 of said bill of complaint, the payment of said 
sum of one thousand dollars ($1,000), said sum 
of one hundred twenty-five dollars ($125), al-
lowance to counsel of said sum of two hundred 
fifty ( $250) and taxed costs. 

Your petitioners therefore pray that the said 
decree of the Chancellor may be reversed, set 
aside and for nothing holden; and that your peti-
tioners may have such relief in the premises as 
to this Honorable Court shall seem meet. 

20 

30 

40 

WELANKO & STRAUSS, 
Solicitors and of Counsel with 

Complainants-Appellants. 

33 

J clm02cledgme11t of Service. 

ACKNOWLEDGMENT OF SERV ICE. 

NEW JERSEY COURT OF. ERRORS AND 
APPEALS. 

Between 

JORN SARACINO and MARY 
SARACINO, 

Cornplainants-Appellants, 

and 
KosowER CONSTRUCTION CoM-

PANY, 

Defendant-Respondent. 

On Bill, Etc. 

Acknowl-
edgrnent of 
Service. 

10 

Service of petition of appeal in the above mat- 20 
ter is hereby acknowledged this 28th day of 
September, 1927. 

MEANEY & LIFLAND 
Solicitors and of Counsel with 

Def end ant-Respondent. 

30 

40 
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Answer to Petition of Appeal. 

ANSWER TO PETITION OF APPEAL. 

NEW JERSEY COURT OF ERRORS AND 
APPEALS. 

10 Between 

JORN SARACINO and MARY 
SARACINO, 

Complainants-Appellants, 

and 

KosowER CONSTRUCTION CoM-
PANY, 

Defendant-Respondent. 

On Appeal 
from the 
Court of 
Chancery. 

Answer to 
Petition of 
Appeal. 

2 0 The answer of Ko sower Construction Company, 
the above-named defendant-respondent, to the 
petition of appeal of John Saracino and Mary 
Saracino, the above-named complainants-appel-
lants. 

This defendant-respondent not admitting the 
truth of any or all of the matters in the peti-
tion of appeal contained for answer thereto, 
nevertheless, admit that a decree was, on Septem-
ber 14, 1927, made and entered in the Court of 

3 0 Chancery of New Jersey, in the above-entitled 
cause for the purposes in said petition mentioned 
and as therein set forth; but as to the substance 
and form of said decree, this defendant-respond-
ent begs leave to refer thereto when the same 
shall be produced. 

40 

This defendant-respondent is advised and be-
lieves that the said decree is agreeable to equity; 
and it prays that the same may be confirmed with 

35 
Answer to Petition of Appeal. 

costs to be taxed in favor of said defendant-
respondent. 

MEANEY & LIFLAND, 
Solicitors for Defendant-Respondent. 

THOMAS F. MEANEY, 
Of Counsel. 10 

20 

30 

40 
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Exl1ibit C. 1. 

EXHIBIT C. 1. 

Augustus L. Peer & Al. THIS INDENTURE, 
To Made the Tenth day 

John Saracino of April, in the year 
of our Lord One 

10 Thousand Nine Hundred and Twenty-six, Be-
tween Augustus L. Peer, (unmarried) L. Newton 
Peer, (unmarried) and Thomas H. Peer, 
(widower) of the Township of Hanover, in the 
County of Morris and State of New Jersey, party 
of the First Part; And John Saracino, of the 
City of Newark, in the County of Essex and 
State of New Jersey, party of the Second Part: 
WITNESSETH, That the said party of the 
First Part, for and in consideration of One 

20 
Dollar and other good and valuable considera-
tion, lawful money of the United States of 
America, to them in hand well and truly paid by 
the said party of the Second Part, at or before 
the sealing and delivery of these presents, the 
receipt whereof is hereby acknowledged, and the 
said party of the First Part being therewith 
fully satisfied, contented and paid, have given, 
granted, bargained, sold, aliened, released, en-
f eoffed, conveyed and confirmed, and by these 

3 0 
presents do give, grant, bargain, sell, alien, re-
lease, enfeoff, convey and confirm unto the said 
party of the Second Part, and to his heirs and 
assigns, forever, ALL that certain tract or parcel 
of land and premises, hereinafter Particularly 
described, situate, lying and being in the Town-
ship of Hanover, in the County of Morris and 
State of New Jersey. BEGI NI G at the 
bridge crossing the Rockaway River, near to 
where Isaac I(ingsland formerly lived, at a 
corner of formerly Judith and Mary Peer's land, 

40 and from thence running (1) South 21 ° 10' We t, 

37 

F.rllibif C'. 1. 

forty-six and thirty-hundredths feet to a point; 
thence (2) South 1 ° 50' East, two hundred and 
eighteen feet to a point; thence (3) south 65° 
west, one hundred and seventy-seven and eighty-
three hundredths feet to the road leading from 
Kingsland 's bridge to to the Jersey City Water 
Supply Company's dam; thence ( 4) along the 
same, South 70° 08' West, two hundred and sixty-
two and sixty-nine hundredths feet to a point; 
thence ( 5) still along said road, South 31 ° 45' 
1~est, five hundred and twenty-five and seventy-
nme hundredths feet to a point; thence ( 6) still 
along said road, South 53° 08' west, six hundred 
and eighty-nine and forty hundredths feet to a 
point; thence (7) South 19° 39' East, one hundred 
an<l thirty-two feet to a point; thence (8) North 
8~0 51' East, six hundred and twenty-nine and 
nmety-four hundredths feet to a point; thence 
(~) South 1 ° 30' vVest, five hundred and ninety-
ix and sixty-four hundredths feet to a point· 

thence (10) North 82° 30' East one hundred and . ' mnety feet to a point; thence (11) South 11 ° 
30' East, crossing the Jersey City Water Com-
pany's line, six hundred and ten and fifty hun-
dredths feet to a point; thence (12) South 87° 
18'_ West. three hundred and sixty-eight feet to a 
pomt; thence (13) South 5° 30' East, four hun-
dred and sixty-two feet to a point in line of lands 
0f one Edelmann; thence ( 4) along his line, 
~orth 87° 18' East, ten hundred and fifty-six 
eet to a point; thence (15) along property of 

formerly one Starkey, and now owned by one 
Rabe, North 5° 30' West, four hundred and sixty-
two feet to a point; thence ( 16) along said Rabe 
property, North 89° East, three hundred feet to 
a_ point; thence ( 17) still along the same, North 
BJ 10' East, three hundred and thirty feet, more 

] 0 

30 

40 



10 

20 

30 

40 

38 

E xhibit C. 1. 

or less, to a corner of property of Elizab eth 
Meldrum; thence ( 18) Northerly along th e said 
Meldrum property, nine hundred and eight y-five 
and seven hundredths feet to a point; thence (19) 
South 85° 20' East, four hundred and twenty-five 
feet to a point; thence (20) North 4° East, still 
along said Meldrum property, thr ee hundr ed and 
fift y-eight and seventy-three hundredths feet to 
a point; thence (21) South 85° 20' East, ten hun-
dred and twelve feet, along said Meldrum pro p-
erty, to a point; thence (22) South 24° W est, one 
hundred and twelve feet to a point; thence (23) 
South 71 ° East, nine hundred and ninet y-five 
feet, more or less, to the Rockaway River; thence 
(24) up the said river, in a northerly directio n, 
the several courses and distances thereof, to a 
stake at the southeasterly corner of property of 
Elisa K. Gay; thence ( 25) along the same, Nor th 
74° 08' West, nine hundred and twenty feet; 
thence (26) still along the same, North 12° 48' 
East forty-four and sixty hundredths feet to a 
point; thence (27) still along said Gay propert y 
North 89° 48' West, fifty-two and twenty hun-
dredths feet to a point: thence (28) still along 
said Gay property, North 35° East. twenty- six 
and twenty hundredths feet to a point in other 
property of said Gay ; thence ( 29) still along 
said Gay property, North 84° 45' West, eigh t 
hundred and seventy-seven and eighty hundr edths 
feet to a point; thence ( 30) along said Gay prop -
erty, North 5° East, four hundred and twent y 
and seventy hundredths feet to the said Rocka-
way River; thence (31) up the said Rock away 
River; the several courses and distances thereo f, 
to the point and place of Beginning. Containin g 
one hundred and thirty-five acres of land, mor e 
or less. Ther e is to be excepted, however, out 
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Exhibit C. L 

of and from said premises above described, a lot 
of land containing one acre, more or less, con-
veyed by Augustus L. Peer to Horace W. Scand-
lin; said premises are also conveyed subject to 
the lands owned by the Jersey City Water Supply 
Company or Mayor and Alderman of Jersey City, 
also excepting rights of others in roadways. It 
is understood that the parties of the first part 
hereby convey all righs in Deeds now held by 
them for the above premises. It is understood 
and agreed that possession of lands occupied by 
dwellings, outbuildings and garden is to be 
given October 1st, 1926. TOGETHER with all 
and singular the houses, buildings, trees, ways, 
waters, pr ofits, privileges, and advantages, with 
the appurt enances to the same belonging or in 
anywise appertaining: Also, all the estate, right, 
title, inte rest, property, claim and demand what-
soever, of the said party of the First Part, of, 
in and to the same, and of, in and to every part 
and parce l thereof. TO HA VE AND TO HOLD, 
all and singular the above described land and 
premises, with the appurtenances, unto the said 
party of the Second Part, his heirs and assigns, 
to the only proper use, benefit and behoof of the 
said par ty of the Second Part, his heirs and as-
signs for ever: And the said parties of the first 
part do for themselves, their heirs, executors and 
administrators covenant and agree to and with 
tho said party of th e Second Part, his heir s 
and ass igns, that the said parties of the 
first par t are the true, lawful and right owners 
of all an d singular the above described land and 
p~·emises, and of every part and parcel thereof, 
with the appurtenances thereunto belonging; and 
that the said land and premises, or any part 
t~ereof, at the time of the sealing and delivery 
0£ these pr esents, are not encum bered by any 
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Exhibit C. 1. 

mortgage, judgment or limitation, or by any en-
cumbrance whatsoever, by whch the title of the 
said party of the Second Part, hereby made or 
intended to be made, for the above described land 
and premises, can or may be changed, charged, 
altered or defeated in any way whatsoever: 

And also that the said party of the First Part 
now have good right, full power and lawful 
authority to grant, bargain, sell and convey the 
said land and premises in manner aforesaid. And 
also, that they, the said Augustus L. Peer, L. 
Newton Peer, and Thomas H. Peer, their heirs, 
executors and administrators will WARRANT, 
secure, and forever defend the said land and 
premises unto the said John Saracino, his heirs 
and assigns, forever, against the lawful claims 
and demands of all and every person or persons, 
freely and clearly freed and discharged of and 
from all manner of encumbrance whatsoever. IN 
vVITNESS ,VHEREOF, the said party of the 
First Part have hereunto set their hands and 
seals the day and year first above written. 

AUGUST L. PEER (L. s.) 
L. NEWTON PEER (L. s.) 
THOMAS H. PEER (L. s.) 

Signed, Sealed and Delivered in the 
presence of 

NELSON C. DOLAND 

STATE OF NEW JERSEY } 
C M ss. 

OUNTY OF ORRIS 

BE IT REMEMBERED, That on this Tenth day of 
April, in the year of our Lord, One Thousand 
Nine Hundred and Twenty-six, before me the 
subscriber, an Attorney at Law of New Jersey, 
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personally appeared Augustus L. Peer, (unmar-
ried) L. Newton Peer, (unmarried) and Thomas 
H. Peer, (widower) who I am satisfied are the 
grantors mentioned in the within Indenture, and 
to whom I first made known the contents thereof, 
and thereupon they acknowledged that they 
signed, sealed and delivered the same as their 
voluntary act and deed for the uses and purposes 
therein expressed. 

NELSON C. DOLAND 
Attorney at Law of New Jersey 

Received & Recorded April 12th., 1926 at 2 :13 
o'clk. P. M. 

E. BERTRAM MoTT, Clerk. No. 11313 

STATE OF NEW JERSEY,} 
C M ss. 

OUNTY OF ORRIS. 

I, E. BERTRAM MoTT, Clerk of the County of 
Morris, do hereby Certify that the foregoing is a 
true copy of the record of a Deed given by 
Augustus L. Peer & Al. to John Saracino, as fully 
and entirely as the same remains of record in 
my office in Book U-29 of Deeds for said County, 
on pages 577, etc. 

IN TESTIMONY WHEREOF, I have hereunto set 
my hand and affixed the seal of said County, at 
Morristown, this twelfth day of May, A. D. 
nineteen hundred and twenty-seven. 

(SEAL) E. BERTRAM MOTT, 
Clerk. 
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MORRIS COUNTY CLERK'S 
OFFICE 

MORRISTOWN' NEW JERSEY 

DEED 

Augustus L. Peer & Al. 
To 

John Saracino 

Certified Copy 

Deed Dated April 10th, 1926 
Rec. & Rec. April 12, 1926 
Book U-29 of Deeds on 
Pages 577 &c. 

Elias Bertram Iott, Clerk. 

EXHIBIT C. 2. 

ARTICLES oF AGREEMENT, made the 9th day of 
November in the year of Our Lord One Thousand 
Nine Hundred and twenty six 

BETWEEN John Saracino and Mary, his wife 
of the City of ewark in the County of Essex and 
State of ew Jersey party of the first part; 

3 O AND Kosower Construction Co. a corporation 

40 

of ew Jersey having its principal office in the 
City of Jersey City, 591 Summit Ave., party of 
second part ; 

W ITNESSETH, That the said party of the first 
part, for and in consideration of the sum of 
Twenty seven thousand five hundred Dollars to 
be paid and satisfied as hereinafter mentioned, 
and also in consideration of the covenants and 
agreements hereinafter mentioned, made and en-
tered into by the said party of the second part, 
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doth agree to and with the said party of the 
second part, that the said party of the first part, 
will well and sufficiently convey to the said party 
of the second part, its successors assigns, by 
Deed of Warranty free from all encumbrance ex-
cept as hereinafter set forth on or before the first 
day of February next ensuing the date hereof, 
all that lot , tract , or parcel , of land and 
premises, hereinafter particularly described 
'ituate, lying and being in the Township of 
Hanover in the County of 1forris and State of 
Xew Jersey. 

BEGINNING at the bridge crossing the Rockaway 
River near to where Isaac I{ingsland formerly 
lived, at corner of formerly Judith and :Mary 
Peer's land, and from thence running (1) South 
21 degree 10 minutes west 46.30 feet to a point; 
thence (2) south 1 degree 50 minutes east 218 
feet to a point; thence ( 3) sou th 65 degrees west 
177.83 feet to the road leading from IGngsland 's 
bridge to the Jersey City 1Vater Supply Co. dam; 
th_ence ( 4) along the same south 70 degrees 8 
m~nutes west 262.69 feet to a point; thence ( 5) 
still along said road south 31 degrees 45 minutes 
W~st 525. 79 feet to a point; thence ( 6) still along 
aid road south 53 degrees 8 minutes west 689.40 

fe~t to a point; thence south 19 degrees 39 
mmutes east 132 feet to a point; thence ( 8) north 
8 degrees 51 minutes east 629.94 feet to a point; 

thence (9) south 1 degree 30 minutes west 596.64 
fe:t to a point; thence ( 10) north 82 degrees 30 
mmutes east 190 feet to a point; thence (11) 
outh 11 degrees 30 minutes ea t crossing the 

Jersey City Water Co's line 610.50 feet to a 
point; thence ( 12) south 87 degrees 18 niin?JPS 
,re t 368 feet to a point; thence (13) south 5 de-
gree. 30 minutes east 462 feet to a point in line 
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of lands of one Edelmann ; thence ( 14) along his 
line north 87 degrees 18 minutes east 1056 feet 
to a point; thence (15) along property of for-
mel'ly one Starkey and nmv mvned by one Rabe, 
north 5 degrees 30 minutes west 462 feet to a 
point; thence ( 16) along said Rabe property 

10 north 89 degrees east 300 feet to a point; thence 
( 17) still along the san1e north 85 degrees 10 
minutes east 330 feet more or less to a corner of 
property of Elizabeth :Meldrum; thence (18) 
northerly, along the said Meldrum property 
985.07 feet to a point; thence (19) south 85 de-
grees 20 minutes east 425 feet to a point; thence 
(20) north 4 degrees east still along said :Meldrum 
property 358.73 feet to a point; thence (21) south 
85 degrees 20 minutes east 1012 feet along said 

20 Meldrum property to a point; thence (222) 
south 24 degrees west 112 feet to a point; thence 
( 23) south 72 degrees east 995 feet 1nore or les 
to the Rockaway River; thence (24) up the said 
river in .a northerly direction the several courses 
and distances thereof to a stake at the south-
easterly corner of property of Elsa K. Gay; 
thence ( 25) along the same north 7 4 degrees 8 
minutes west 920 feet; thence (26) still along the 
same north 12 degrees 48 minutes east 44.60 feet 

30 to a point; thence (27) still along said Gay prop-
erty north 89 degrees 48 minutes west 52.20 feet 
to a point; thence (28) still along said Gay prop-
erty north 35 degrees east 26.20 feet to a point jn 
other property of said Gay; thence ( 29) still 
along said Gay property north 84 degrees 45 
minutes west 877.80 feet to a point thence (30) 
along said Gay's property north 5 degrees ea t 
420.70 feet to the said Rockaway River; thence 
(31) up the said Rockaway River the everal 
courses and distances thereof to the point and 

40 place of BEGINNING. 
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Containing 135 acres of land more or less. 
AND the said Kosower Construction Co. for 

itself its successors and assigns, doth covenant, 
promise and agree to and with the said party of 
the first part, their heirs, executors, administra-
tors and assigns, that the said party 
of the second part, will pay and satisfy, or 
cause to be paid and satisfied, unto the said party 
of the first part, the said sum of Twenty Seven 
Thousand Five Hundred Dollars as and for the 
purchase money of the foregoing described land 
and premises, in the following manner, that is 
to say: 

On Execution of this agreement 
for which this is also a receipt ... $ 1000.00 
On tlelivery of deed, cash ........ $ 6500.00 
By assuming the mortgage at 
present a lien on the premises, 
and paying the same according to 
the terms thereof due in 1931 con-
taining no provision requiring 
payment of installments, except 
in accordance with release pro-
vision ......................... $ 10000.00 
By assuming the mortgage at 
present a lien on the premises and 
paying the same according to the 
terms thereof, due April 1927. . . . 6000.00 
On Bond and :Mortgage, same con-
taining usual interest, tax, assess-
ment, insurance and installment 
default clauses, and an agreement 
not to claim credit on the interest 
payable on bond and mortgage, by 
reason of any tax assessed, or to 
be a~sessed against the prem-
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ises, with interest at six % pay-
able semi-annually for three 
years to be a third mortgage, 
with 30 days Interest and 60 days 
tax default clauses. . ........... $ 4000.00 

27500.00 

There is to be excepted however out of and 
from the said premises above described a lot of 
land containing one acre more or less, conveyed 
by Augustus L. Peer to Horace W. Scandlin; 
said pren1ises are also conveyed subject to the 
lands owned by the Jersey City Water Supply 
Co. or Mayor and Alderman of Jersey City, also 
excepting rights of others in roadways. 

Said $4,000. mortgage to be drawn by the at-
torneys of the vendors, and vendee to pay the 
cost thereof and also the cost of recording the 
same. 

When the $6,000. mortgage falls due the vendee 
shall have the right to take assignment thereof 
or extend the term thereof for a period not to 
exceed the unexpired term of the aforesaid 
$4,000. mortgage; or the vendee shall make pay-
ment in full of the aforesaid $4,000. mortgage 
when the said $6,000. mortgage shall become due 
and thereupon the vendors shall arrange to 
take assignment of said $6,000. mortgage, or at 
their option required the vendee to execute and 
deliver a new bond and mortgage in the principal 
sum of $6,000. in the place and stead of the orig-
inal $6,000. mortgage for a term not to exceed 
the unexpired term of the aforesaid $4,000. mort-
gage; said $4,000. mortgage to contain a clause 
containing the aforesaid provision. 

This contract is entered into upon the kno,rl-
edge of the parties as to the value of the land 
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and whatever buildings are upon the same, and 
not on any representations made as to character 
or quality, 

Vendee shall also have the further privilege 
to replace present $6,000. mortgage with another 
$6,000. non-installment mortgage for a term not 
to exceed the unexpired term of said $4,000. mort- l O 
gage? said mortgage to be similar in all respects 
to said present $6,000. mortgage, provided always 
the first mortgage shall be in good standing and 
not have become due or in default, and there-
upon the vendors shall subordinate said $4,000. 
mortgage to said new $6,000. mortgage; said 
ubordination agreements to be at the expense of 

the vendee; and in such event the vendors shall 
be entire ly relieved of any obligation to advance 
any money for or take over any such $6,000. 2 o 
mortgage as provided for in the paragraph here-
tofore. 

AND IT Is FURTHER AGREED, by the parties to 
these presents, that the said party of the second 
~art, its successors, heirs and assigns, may enter 
mto and upon the said land and premises on the 
first day of February next ensuing the date 
hereof, and from thence take the rents, issues 
and profits to its and their use. 

AND IT Is FuuTHER AGREED, by the parties 30 
hereto, that the said Deed shall be delivered and r . 
;rcived at the office of Welanko & Strauss, 24 

~ommerce Street, Newark, N. J. between tho 
ours of ten in the forenoon and two o'clock in 

the afternoon on the said first day of February 
next ensuing the date hereof. · 

_rl1l1e rents of said premises, insurance prr-
rnrnms, water rents, taxes, and interest on 1Iort-
~rye ·f · , 1 any shall be adJusted, apportioned and 
allowed as of the day of delivery of said deed. 40 -
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The risk of loss or damage to said premi e 
by fire or otherwise until the delivery of said 
deed is assumed by the party of the first part. 

In case the premises shall suffer injury be-
yond the ordinary wear and tear, the party of 
the first part, shall repair the damage before the 

10 date set for delivery of said deed or make an ap-
propriate deduction from the purchase price 
herein stated. 

It is understood and agreed that the buildings 
upon said premises are all within the boundary 
lines of the property as described in the deed 
therefor, and that there are no encroachments 
thereon 

It is expressly understood and agreed that 
the title to the land and premises hereby 

20 agreed to be conveyed is not derived from any 
Martin Act proceedings or any Act for the Sale 
of Land for non-payment of the municipal taxes 
or assessments, or adverse or color of title pos-
sess10n. 

The premises above described are sold sub-
ject to restrictions appearing of record, if any. 

If at the time for the delivery of the deeds, the 
premises or any part thereof shall be or shall 
have been affected by an assessment or assess-

30 ments which are or may become payable in an-
nual installments of which the first installment 
is then due or has been paid, then for the pur-
poses of this contract all the unpaid installments 
of any such assessment, including those which 
are to become due and payable after the delivery 
of the deed, shall be deemed to be due and pay-
able and to be liens upon the premises affected 
thereby and shall be paid and discharged by 
the seller thereof, upon the delivery of the deed. 
Unconfirmed improvements or assessments, if 

40 
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any, shall be paid and allowed by the seller on 
account of the purchase price, if the improve-
ment or work has been completed on or before 

IN WITNESS WHEREOF, the said parties have 
hereunto interchangeably set their hands and 
seals the day and year first above mentioned. 

KOSOWER CONSTRUCTION CO (L. s.) 

By ABRAHAM I{osowER, 
President. 

SIGNED, SEALED AND DELIVERED IN 
THE PRESENCE OF 

M. LESTER LYNCH. 

In consideration of mutual promises and agree-
ments herein stated, we hereby agree to extend 
the date for the delivery of deed and execution of 
this contract to 
at same hour and place. 

\VITNEss our hands and seals this 
A. D. 19 

STATE OF NEW JERSEY, l 
r10UNTY OF ESSEX f SS. 

day of 

BE IT REMEMBERED, That on this first day of 
November in the year of Our Lord One Thousand 
~ine Hundred and twenty six before me, the sub-
criber, a Master in Chancery of New Jersey 

personally appeared John Saracino and Mary 
his wife who, I am satisfied, are the grantor 
mentioned in the within Instrument, to whom I 
first made known the contents thereof, and there-
upon they acknmYledged that, they signed, sealed 
and delivered the same as their voluntary act and 
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deed, for the uses and purposes therein ex-
pressed. 

And the said Mary Saracino being by me 
privately examined, separate and apart from her 
husband, did further acknowledge that she signed, 
sealed and delivered the same as her voluntary 

10 act and deed, FREELY, without any fear, threats 
or compulsion of her said husband. 

:Ma ter in Chancery of ew Jersey. 

EXHIBIT C. 3. 

THIS INDENTURE, Made the first day of Feb-
20 ruary, in the year of our Lord One Thousand 

Nine Hundred and Twenty-seven 
BETWEEN John Saracino, and Mary, his wife 

of the City of Newark in the County of Essex 
and State of New Jersey, of the first part, 

AND Kosower Construction Company a body 
corporate of the State of ew Jersey party of 
the second part, 

WrTNESSETH, That the said party of the first 
part, for and in consideration of One Dollar and 

30 other valuable considerations lawful money of 
the United States of America, to them in hand 
well and truly paid by the said party of the 
second part, at or before the sealing and delivery 
of these presents, the receipt whereof is hereby 
acknowledged, and the said party of the first part 
being therewith fully satisfied, contented and 
paid, have given, granted, bargained, sold, 
aliened, released enfeoffed, conveyed and con-
firmed and by these presents do give, grant, 

4 o bargain, sell, alien, release, enfeoff, convey and 
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confirm unto the said party of the second part, 
its successors and assigns, forever 

ALL that tract or parcel of land and premises, 
hereinafter particularly described, situate, lying 
and being in the Township of Hanover in the 
County of 11orris and State of New Jersey 

BEGINNING at the bridge crossing the Rockaway lO 
River near to where Isaac IGngsland formerly 
lived, at corner of formerly Judith and Mary 
Peer's land, and from thence running (1) South 
21 degrees 10 minutes west 46.30 feet to a point; 
thence (2) south 1 degree 50 minutes east 218 
feet to a point thence (3) south 65 degrees west 
177.83 feet to the road leading from Kingsland 's 
bridge to the Jersey City Water Supply Co. dam; 
thence ( 4) along the same south 70 degrees 8 
minutes west 262.69 feet to a point; thence ( 5) 2 0 
till along said road south 31 degrees 45 minutes 

\\'eRt 525. 79 feet to a point; thence ( 6) still along 
said road south 53 degrees 8 minutes west 689.40 
feet to a point; thence south 19 degrees 39 
minutes east 132 feet to a point; thern~e ( 8) north 
88 degrees 51 minutes east 629.94 feet to a point _; 
thence (9) south 1 degree 30 minutes west 596.64 
f e:t to a point; thence ( 10) north 82 degrees 30 
mmutes east 190 feet to a point; thence ( 11) 
~outh 11 degrees 30 minutes east crossing the 3 0 
Jersey City Water Co's line 610.50 feet to a 
point; thence (12) south 87 degrees 18 minutes 
we t 368 feet to a point; thence (13) south 5 
degrees 30 minutes east 462 feet to a point in 
li~le ~f lands of one Edelmann; thence (14) along 
lus hne north 87 degrees 18 minutes east 1056 
feet to a point; thence (15) along property of 
formerly one Starkey and now owned by one 
Rabe, north 5 degrees 30 minutes west 462 feet 
to · . a pomt; thence ( 16) along said Rabe prop- 4 0 
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erty north 89 degrees east 10 minutes east 330 
feet to a point; thence (17) still along the same 
north 85 degrees 10 minutes east 330 feet more or 
less to a corner of property of Elizabeth l\!feldrum: 
thence (18) northerly, along the said Meldrum 
property 985.07 feet to a point; thence (19) south 

10 85 degrees 20 minutes east 425 feet to a point; 
thence ( 20) north 4 degrees east still along said 
Meldrum property 358.73 feet to a point; thence 
(21) south 85 degrees 20 minutes east 1012 feet 
along said 11:eldrum property to a point; thence 
(22) south 24 degrees ·west 112 feet to a point; 
thence (23) south 72 degrees east 995 feet more 
or less to the Rockaway River; thence (24) up 
the said river in a northerly direction the several 
courses and distances thereof to a stake at the 

20 southeasterly corner of property of Elsa K. 
Gay; thence ( 25) along the same north 7 4 d_e-
grees 8 minutes west 920 feet; thence (26) still 
along the same north 12 degrees 48 minutes east 
44.60 feet to a point; thence ( 27) still along 
said Gay property north 89 degrees 48 minutes 
west 52.20 feet to a point; thence (28) still along 
said Gay property north 35 degrees east 26.20 
feet to a point in other property of said Gay; 
thence (29) still along said Gay property no~·th 

30 84 degrees 45 minutes west 877.80 feet to a porn; 
thence (30) along said Gay's property north D 

degrees east 420.70 feet; to the said Rockaway 
River; thence (31) up the said Rockaway River 
the several courses and distances thereof to the 
point and place of BEGINNING. 

40 

Containing 135 acres of land more or less. 
Excepting, however out of and from the above 

described premises a lot of land containing one 
acre more or less conveyed by Augu tn L. Peer 
to Horace W. Scandlin and lands owned by the 
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Jersey City Water Supply Company or Mayor or 
Alderman of Jersey City; also excepting rights of 
others in roadways. 

Being the same premises conveyed to John 
Saracino by Augustus L. Peer and others by 
deed dated April 10, 1926, and recorded April 
12 1926 in the office of the Clerk of Morris ' County in Book U 29 of Deeds for said County 
on Page 577, etc. 

This conveyance is made subject to two mort-
gages in the respective sums of $10,000 and $6,000 
which the party of the second part hereby as-
sumes and agrees to pay, said sums having been 
allowed on account of the purchase price herein. 

10 

TOGETHER with all and singular the houses, 
buildinzs, trees, ways, waters, profits, privileges, .._, ~o and advantages, with the appurtenances to the 
ame belonging or in any wise appertaining: 
ALso, all the estate, right, title, interest, prop-

erty, claim and demand whatsoever, of the said 
party of the first part, of, in and to the same, 
and of, in and to every part and parcel thereof. 

To IlAvE AND TO HoLD, all and singular the 
above described land and premises, with the 
appurtenances, unto the said party of the second 
part, its successors and assigns, to the proper 
use, benefit and behoof of the said party of the 
econd part, its successors and assigns forever: 

and the said John Saracino does for himself, his 
heirs, executors and administrators, covenant 
and agree to and with the said party of the 

30 

econd part, its successors and assigns, that he 
the said John Saracino is the true, lawful and 
right owner of all and singular the above de-
cribed land and premises, and of every part and 

parcel thereof, with the appurtenances thereunto 
belonging; and that the said land and premises, 4 o 
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or any part thereof, at the time of the sealing and 
delivery of these presents, are not encumbered 
by any mortgage, judgment, or limitation, or by 
any encumbrance whatsoever, by which the title 
of the said party of the second part, hereby made 
or intended to be made, for the above described 

10 land and premises, can or may be changed, 
charged, altered or defeated in any way whatso-
ever: except as aforesaid 

AND ALso that the said party of the first part 
now has good right, full power and lawful au-
thority, to grant, bargain, sell and convey the said 
land and premises in manner aforesaid; 

AND ALso that the said John Saracino will 
WARRANT, secure, and forever defend the said 
land and premises unto the said party of the 

20 second part, its successors and assigns, forever, 
against the lawful claims and demands of all and 
every person or persons, freely and clearly freed 
and discharged of and from all manner of en-
cumbrance whatsoever. except as aforesaid 

IN WITNESS WHEREOF, the said party of the 
first part have hereunto set their hands and seals 
the day and year first above written. 

30 

40 

JOHN SARACINO 
MARY SARACINO 

SIGNED, SEALED AND DELIVERED 
IN THE PRESENCE OF 

ABRAHAM WELANKO 

(L. S.) 
(L. S.) 

r 
55 

E xhibit C. 3. 

STATE OF NEW JERSEY, L 
J ss. CouNTY OF EssEx 

BE IT RE,ME:MBERED, That on this 1st day of 
February in the year of our Lord One Thousand 
Nine Hundred and Twenty Seven, before me, the 
subscriber a Master in Chancery of New Jersey 
personally' appeared John Saraci~o and Mary 
Saracino, his wife who, I am satisfied are the 
grantor mentioned in the within Instrument, to 
whom I first made known the contents thereof, 
and thereupon he acknowledged that, he signed, 
sealed and delivered the same as his volunta~y 
act and deed for the uses and purposes therein 
expressed ; a~d the said Mary Saracino being 
by me privately examined, separate and apart 
from her said husband, further acknowledged 
that she signed, sealed and delivered the. same 
as her voluntary act and deed, FREELY, without 
any fear, threats or compulsion of her said hus-
band. 

ABRAHAM WELANKO 
A Master in Chancery of New Jersey 

DEED. 

John Saracino, and Mary Saracino, his 
wife 

To 

Kosower Construction Company 
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EXHIBIT C. 4. 

Francenia E. Vreeland & al) 
To ) 

Newton Peer ) 

Whereas Jacob 
D. Peer late of 
the Township of 

) Hanover in the 
County of :Morris and State of New Jersey died 
leaving a last Will and Testament, dated March 
23" 1877, and which was duly admitted to pro-
bate by the Surrogate of the County of Morris 
wherein and whereby he did among other thing , 
make provision as follows : 

Item. I give to my daughter Catherine all my 
homestead farm that descended to me as one of 
the six children and heirs of my father Daniel 
Peer and also including such share as descended 
to my brother Daniel and which I purchased 

20 f rom him which said two portions of my fathers 

30 

40 

estate is that part of my homestead farm whereon 
the house in which I reside stands, and begins 
about at the wagon house in front of my said 
dwelling house, and being one lot wide extends 
back westerly to a line formerly of land of my 
sisters Mary and Judah Peer and which des-
cended to them as heirs of my fathers estate, but 
which now belongs to my daughter Catherine and 
also I give to my daughter Catherine a lot of one 
acre of land which I bought of Moses Peer and 
wife and which lies immediately in front of my 
dwelling and adjoining my said old homestead 
farm and also I give to my daughter Catherine 
one other lot of ground situated Easterly of my 
wagon house and lying between said wagon house 
and the Rockaway River and bounded by a fence 
running Easterly from said wagon house to said 
river and by another fence running Northeasterly 
from said wagon house to said Rockaway River 
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or Zabriskie 's :Mill Pond, and also I give to my 
daughter Catherine all my undivided one fifth 
interest which I own in the lands late of Moses 
Peer, deceased, and which lie adjoining on the 
Southerly side of my said old homestead farm 
hereinbefore given to my said daughter Catherine 
and also I give to my daughter Catherine one 
half of the land containing what is known on my 
farm as the green woods, and lies adjoining the 
Rockaway River, the part of said green woods 
lot which I desire my daughter Catherine to 
have is the westerly end near to the bridge over 
aid River and is to be ascertained and set-off 

to her in the following manner, viz :-by run-
ning a straight line beginning in the Westerly 
line of my farm and running Easterly at a point 
five rods Southerly of where the private road now 
runs from said river bridge to my dwelling, to 
nch point from which a direct line running 

northerly to said Rockaway River will include 
the whole of said green woods, and then by 
running a straight line from said Southerlv line 
to the said river so as to divide equally as· near 
a may be the green wood timber and trees on 
said green woods lot; the westerly portion thereof 
on which stands my house in which Humphrey 
~eer now resides I desire my daughter Cather-
me to have, the said lands hereinbefore given 
hy me to my daughter Catherine are given for 
and during her national life, and after her de-
cease I do given and devise the said lands to 
uch person or persons as shall be her heir or 

he~rs of land held by her in fee simple, whereas 
~id Cathe rine J. Davenport (late Peer) has 
mce died and left surviving her the following 

:
1a~ed ~ersons as her _heirs of land held by her 
n fee 1mple, Francen1a E. Vreeland only child 
tl . ' e cendant and heir at law of her deceased 
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brother Silas Peer deceased, Cornelia B. Peer, 
only child, descendant and heir at law of Levi 
Peer another deceased brother, and the follow-
ing named children, descendants and heirs at law 
of one Theodore A. Peer deceased, viz :-F annie 
Pe er, Abbie II. Bryant, Theodora Woodruff, and 

1 O one Laura Peer the only child descendant and 
heir at la,v of one Jacob Peer deceased, a son of 
said Theodore A. Peer deceased and also Ja cob 

. Peer ( since deceased) a brother of said 
Catherine J. Davenport deceased. 

And whereas said Francenia E. Vreeland, 
Cornelia B. Peer, Fannie Peer, Dora Woodruff 
and Daniel Woodruff her husband, Abbie H. 
Bryant and Elias A. Bryant her husband, and 
said Laura Peer desire to sell and convey all of 

20 their estate, right, title, and interest in and to 
said lands mentioned in the will of said Jacob D. 
Peer deceased as hereinbefore set forth. 

Now this Indenture, made this Fifth day of 
April A. D. Ninteen Hundred and Ten Between 
Francenia E. Vreeland (widow) of Hanover 
Township, Fannie Peer, (single) of the Town of 
:Morristown, of the County of Morris, Cornelia 
B. Peer (single) of Boonton, Morris County and 
Dora Woodruff and Daniel Woodruff her hus-
band, and Laura Peer, of Caldwell, County of 30 
Essex, and all the foregoing named in the State 
of New Jersey, Abbie H. Bryant and Elia s A. 
Br yant her husband of Florida, Volusia County, 
parties of the first part, and Newton Peer of the 
said Town ship of Hanover in the Count y of 
Morris and State of New Jersey, party of the 
second part, Witnesseth: that said parties of the 
first part, for and in consideration of Five Hun-
dred and r_rwenty-five Dollars, lawful money of 
the United States of America, to them in hand 

4 0 well and trul y paid by the said party of the 
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econd part, at or before the sealing and delivery 
of these presents, the receipt whereof is hereby 
acknowledged, and the said parties of the first 
part being therewith fully satisfied, contended 
and paid, have given, granted, bargained, sold, 
aliened, released, enf eoffed, conveyed and con• 
firmed, and by these presents do give, grant, bar-
gain, sell, ali en, release enfeoff, convey and con-
firm unto th e said party of the second part, and 
to his heir s and as signs, forever, All their estate, 
right, ti tle and int ere st in and to all those cer-
tain lands and premises, situate, lying and being 
in the Township of Hanover in the County of 
.\Iorris and State of .r ew Jersey, described in 
and by the la st will and testament of Jacob D. 
Peer as hcreinh ef or e set forth as devised to hi . 
daughter Catherine. 

Together with all and singular the houses, 
hnildings, tr ees, ways, waters, profits, privileges 
and advantages with the appurtenances to the 
· ame belonging or in anywise appertaining. Also, 
all the estate, right, title, interest, property, 
claim and demand whatsoever, of the said parties 
?f the firs t part, of, in and to the same, and of, 
lll and to every part and parc el thereof. To Have 
and to Hold, all and singular the above described 
land and pr emises, with the appurtenances, unto 
the. said party of the second part, his heirs and 
assigns, to th e only proper use, benefit and behoof 
of the said party of th e second part, his heirs 
and assigns, for ever. 

And the said parties of the first part each for I . ' 
urn elf an d her self, their heirs executors and 
administrator s, do covenant, pr;mise and agree 
J~ an~ with the said party of the second part, 
ns heirs and assigns, that they have not made 
don · ' e, comm1tte<l, executed or suffer ed any act 
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or acts, thing or things whatsoever, whereby or 
by means whereof the above mentioned and de-
scribed premises, or any part or parcel thereof, 
now are, or at any time hereafter shall or may 
be impeached, charged or encumbered, in any 
manner or way whatsoever. 

In Witness Whereof, the said parties of the 
first part have hereunto set their hands and seals 
the day and year first above written. 

FRANCENIA E. VREELAND (L. s.) 
CORNELIA B. PEER (L. s.) 
FAN IE PEER (L. s.) 
THEODORA "\VOODRUFF (L .. ) 
DA IEL WOODRUFF (L. s.) 
LAURA PEER (L. s.) 
ABBIE H. BRYANT (L. s.) 
ELIAS A. BRYANT (L. s.) 

Signed, Sealed and Delivered in the 
presence of 

The interlined were written before 
acknowledgment taken 

ICHOLAS S. VAN DuYNE. 

30 STATE OF NEW JERSEY l 
l SS COUNTY OF MORRIS J . 

40 

BE IT REMEMBERED, That on this Fifth day of 
April in the year of Our Lord One Thousand 
Nine Hundred and Ten, before me, Nicholas S. 
Van Duyne, A Commissioner of deeds for sa~d 
County and state, personally appeared, Franc ema 
E. Vreeland, Cornelia B. Peer and Fannie Peer, 
three of the parties named herein, who, I am sat-
isfied are the grantors mentioned in the within 
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Indenture, and to whom I :first made known the 
contents thereof, and thereupon, they acknowl-
edged that they signed, sealed and delivered the 
same as their voluntary act and deed, for the 
uses and purposes therein expressed. 

NICHOLAS S. VAN DUY E, 
Commissioner of Deeds. 

TATE OF NEW JERSEY } 
C M ss. OUNTY OF ORRIS 

BE IT REMEMBERED, That on this Seventeenth 
day of l\fay in the year of Our Lord One Thou-
and ine Hundred and Ten, before me, Nicholas 

S. Van Duyne A Commissioner of Deeds for said 
County and State, personally appeared Abbie H. 
Bryant and Elias H. Bryant her husband, who, 
I am sat isfied are the grantors mentioned in the 
within Indenture, and to whom I first made 
known the contents thereof, and thereupon, they 
acknowledged that they signed, sealed and de-
livered the same as their voluntary act and deed, 
for the uses and purposes therein expressed: And 
the said Abbie H. Bryant being by me privately 
examined, separate and apart from her husband, 
acknowledged that she signed sealed and de-
livered the same as her volunt~ry act and deed 
freely, without any fear, threats or compulsion 
of her said husband. 

NICIIOLAS S. VAN DUY E, 
Commissioner of Deeds. 
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STATE OF NEW JERSEY, }ss. CouNTY OF J\1oRRIS 

BE IT REMEMBERED, That on this Twelft h day 
of April in the year of our Lord One Thou sand 
Nine Hundred and Ten, before me, Nichola s S. 
Van Duyne A Commissioner of Deeds for said 1 

O County and state, personally appeared Theo dora 
Woodruff and Daniel Woodruff her husband , and 
Laura Peer, three of the parties named herein, 
who, I am satisfied are the grantors men tioned 
in the within Indenture, and to whom I first made 
known the contents thereof, and thereupon, they 
acknowledged that they signed, sealed and deliv-
ered the same as their voluntary act and deed, 
for the uses and purposes therein expr essed: 
And the said Theodora Woodruff being by me 

20 privately examined, separate and apart from her 
husband, acknowledged that she signed, sealed 
and delivered the same as her voluntary act and 
deed, freely, without any fear, threats or com-
pulsion of--said husband. 

30 

NICHOLAS S. VAN DUYNE, 
Commissioner of Deeds. 

Received & Recorded Mar. 8, 1911 
at 11 :24 o'clock A. M. 

ELIAS BERTRAM MOTT, 
Clerk. 
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STATE OF NEW JERSEY, 
COUNTY OF MORRIS }ss. 

I , E . BERTRAM lVloTT, Clerk of the County of 
}Iorris, do hereby Certify that the foregoing is 
a true copy of the record of a Deed given by 
Francenia E. Vreeland & al. To Newton Peer, as 
fully and entirely as the same remains of record 
in my office in Book T-20 of Deeds for said 
County, on pages 353, etc. 

IN TESTIMONY WHEREOF, I have hereunto set 
my hand and affixed the seal of said County, at 
1Iorristown, this Eleventh day of May, A. D. 
nineteen hundred and twenty-seven. 

(SEAL) E. BERTRAM : MOTT, 
Clerk. 

By EDWIN w. ORR, 
Deputy Clerk. 

:MORRIS COUNTY CLERK'S 
OFFICE 

lVloRRISTOWN, NEW JERSEY 

DEED 

Francenia E. Vreeland & al. 
To 

Newton Peer 

CERTIFIED COPY 
Deed dated Apr. 5, 1910 
Rec. Mar. 8th., 1911 
Book T-20 of Deeds on 
Pag es 353 &c. 

Elias Bertram :Mott, Clerk 
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EXHIBIT C. !5. 

IN CHANCERY OF NEW JERSEY. 

Between 

CAROLINE D. PEER, 

and 
JACOB PEER, 

Petitioner, 

Defendant. 

On 
Petition for 
Divorce. 

This cause having been regularly set down for 
hearing at the February term, eighteen hundred 
and eighty-four, of this court, and now coming on 

20 to be heard in the presence of Herbert Boggs of 
counsel with the petitioner, no one appearing, 
for the defendant; 

vVhereupon, and upon reading the pleadings 
and proofs in the cause, and the report of Thomas 
Anderson, Esquire, one of the special masters of 
this court, to whom by a previous order herein, 
it was referred to take the depositions and show 
proofs offered by the said petitioner in support 
of the allegations of the petition, and to report 

30 the same together with his opinion thereon; from 
all which it now satisfactorily appears to the 
Chancellor that the marriage between the peti-
tioner, Caroline D. Peer, and the defendant, 
Jacob Peer, was solemnized and took place in the 
State of New Jersey; and that the said petitioner 
was an actual resident of, and inhabitant in, this 
State at the time of the injury complained of, and 
at the time of exhibiting the said petition; and 
that the said defendant has been guilty of wilful, 

40 continued, and obstinate desertion of the peti-
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tioner during the term of three years next be-
fore the exhibiting of the said petition: 

It is, thereupon, on this twenty-fifth day of 
April, eighteen hundred and eighty-four, by his 
Honor Theodore Runyon, Chancellor of the State 
of New Jersey, by virtue of the power and au-
thority of this court, and of the acts of the legis- 1 O 
lature in such case made and provided, ordered, 
adjudged and decreed that the said petitioner 
Caroline D. Peer, and the said defendant, Jacob 
Peer, be divorced from the bond of matrimony 
for the cause aforesaid, and the marriage be-
tween them is hereby dissolved accordingly, and 
the said parties, and each of them are and is 
hereby freed and discharged from the obligations 
thereof. 

THEODORE RUNYON, 20 

Respectfully advised 

WASHINGTON B. WILLIAMS, 

Advisary Master. 

C. 
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10/702 

IN CHANCERY OF NEW 
JERSEY 

Between 

Caroline D. Peer 
Petitioner 

and 

Jacob Peer 
Defendant. 

On Petition &c. 

DECREE OF DIVORCE 

Samuel J. Macdonald 
Solicitor. 

Filed : April 25, 1884. 

I, THOMAS BARBER, Clerk of the 
Court of Chancery of the State of 

(SEAL) New Jersey, the same being a Court 
of Record, do hereby certify that the 
foregoing is a true copy of the Fin al 

Decree in the cause wherein Caroline D. Peer is 
30 petitioner, and Jacob Peer is defendant, now on 

the files of my office. 

40 

IN TESTIMONY WHEREOF, I have hereto set my 
hand and affixed the seal of said Court, at Tren-
ton, this 7th day of April A. D. nineteen hundred 
and Twenty-seven. 

THOMAS BARBER, 
Clerk. 

J 

Arthur w. Croea, Law Printer, 66-57 Lafayette Street, Newark, N. J. 

New Jersey Court of Errors and Appeals 

Between 
J onN SARACINO and MARY 

SARACINO, 
Complainants-Appellants, 

and 
KosowER CoNSTRUCTION CoM-

PANY, 

Def endant-Respondent. 

On Bill, &c. 

On Appeal. 

BRIEF FOR APPELLANTS. 

This is a suit for specific perforn1ance of a 
contract for the sale of teal property located in 
Hano-ver To-,vnship, :Morris County, New Jersey,_ 
from the complainants as vendors to the defend-
ant as purchaser. Complainants' title to the 
property in question is derived through one 
,Jacob Pee r, who acquired title both by will and 
lle cent to an intere st in part of the lands in 
question. In 1910, a deed (Exhibit C. 4) was 
recorded in the office of the Clerk of Morris 
County, which deed was mad e by several grant-
or including one Laura Peer, and said deed 
recites that the said Laura Peer was the ONLY 
CHILD, DgscENDANT, A D HEIR-AT-LA w 
OF ONE JACOB PEER, DECEASED (the same 
,Jacob Pee r hereinabove mentioned). The other 
grantors in the deed, as can be inferred from 
their names and from the recitals in the derd, 
were also related to the said Jacob Peer. 

The sole defense raised is that the title to 
· aid lands is unmarketable; the defendant alleg-
ing that there is no adequate proof of the death 
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of said Jacob Peer and conveyance of his in-
terest in the premises by all of his heirs. 

Defendant failed to offer one iota of evidenCB 
that would tend to indicate in the slightest 
degree that Jacob Peer was alive at the time 
said deed was executed and delivered or that 
th ere wer e any heirs who did not join in said 
deed, notwithstanding the fact that the deed 
recites that Laura Peer ·was the ONLY CHILD, 
DESCENDA T AND HEIR-AT-LA ,V OF 
,JACOB PEER, DECEASED. 

The learned Vice-Chancellor advised a decree 
dismissing the complainants' bill of complaint. 

The opinion states (State of Case, p. 27A) it 
was stipulated that if Jacob Peer is alive he has 
an undivided one-fifteenth interest in the pr emi-
ses. This is not so. The stipulation state s that 
Jacob Peer acquired an undivided one-fift eenth 
interest in the premises, but leaves to the par ties 
in the case, proof of the disposition of his in-
t erest. 

POINT I. 
The title offered by the complainants to the 

said defendant is a marketable one for the fol-
lowing reasons: 

A. A good record title has been established 
by the complainants. 

The only question in the case concerns itself 
with the death of said Jacob Peer and his heir -
at-law ·. The said Jacob Peer, complainant s al-
leged, died survived by his daughter, Laura, the 
date of death not n1entioned (Exhibit C. 4). 
Jacob Peer's wife, obtained an absolute decree 
of divorce fro111 him in the year 1884 (Exhibit 

3 

C. 5). The interest of the wife is accounted for 
and no deed is necessary conveying any possible 
right of dower of the wife of said Jacob Peer. 
Exhibit C. 4 was duly executed by Laura Peer 
and duly acknowledged by her. It was an act 
of solemnity as high in degree as though the 
said Laura Peer applied for letters of administra-
iion. It is a fact well kno\vn to all lawyers and 
to all title examiners that the records of surro-
gate's offices have not until con1paratively recent 
years disclosed in either applications for admin-
i tration or applications for probate, proof of the 
death of testators or intestates except by the 
bald stat ement that such testators or intestates 
died. X otwithstanding that fact titles are con-. ' : idered marketable because of the practicable 
unpossibility of proving the actual death of al-
mo t all mn1ers of real property who died in-
testate forty or fifty years ago. In this case we 
haYe a similar situation except for one fact, that 
the positive statement of the death of the said 
.Jacob P eer was n1ade not in an application for 
~dministra tion, but was made by way of recital 
m a deed (Exhibit C. 4). The said Laura Peer 
:rho executed Exhibit C. 4 and who was recited 
m said deed as the ONLY CHILD, DESCEND-
.AXT A D HEIR-AT-LAW OF JACOB PE'ER 
DECEASED, was in court during the trial of 
this case (State of Case, p. 22) and could have 
been examined by defendant if defendant had so 
elected. Defendant did not choose to do so and 
furthermore offered no evidence which would in 
any way question the truth of the recital in 
Exhibit C. 4. 

It is an established rule of law in this State 
!hat where the record title is good, the burde~ 
1. upon the vendee to show the facts making the 
htle douhtful, and that the possibility of the ex-
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istence of heirs or of the continued life of the in-
dividual originally seized of the property, based 
on any claim, and not on proof of any facts to 
support it, did not raise a reasonable doubt a 
to the validity of the title good upon the record 
(Day v. Kingsland, 57 . J. E. 134). 

'' The mere possibility of the existence of 
these heirs, or persons claiming under th~m, 
based on suspicion or conjecture, and with-
out the production of any evidence to sup~ort 
the conjecture, is not sufficient to reheye 
the vendee. '' Day v. J(ingsland, swpra, cit-
ing also Greenblatt v. Herrmann, 144 N. Y. 
13. 

The record title in this case contains no notice 
on its face of somethin()' outside which may lead 
to son1e fact that may di turb the title and the 
n1arketability of this title falls squarely within 
the rule of law laid down by Vice-Chancellor 
Pitney, in his opinion in the case of Ruth erford 
Land and Improvement Co. v. Sanntrock, 44 At!. 
938, affirmed in 60 N. J. E. 471, wherein he 
stated : 

'' I will define a title that is not market-
able as, in the first place, one where ~be 
" ·ritten title contains on its face some notice 
of somethino· outside which may lead to some " . * * • fact that may disturb the title. · 
Before you can make a title unmarketabl e: 
you must show the reasonable probability ot 
proving such a thing.'' 

In view of the fact that the record title in this 
case was good on its face, the burden was on the 
defendant to introduce some evidence casting 
doubt on the title. Defendant failed to do 0 

and HENCE should not he relieved of its contract 
of purchase. 

5 

B. The actual death of the said Jacob Peer 
has been proved; and his death survived by one 
daughter only, Laura, has been proved. 

The recital in deed (Exhibit C. 4) states that 
~ai(l Laura Peer is the ONLY CHILD, DE-
SCENDANT A D 1-IEIR-AT-LA "\V OF JACOB 
PEER, DECEASED. T_he testi1nony of Thomas 
Peer (Statr of Ca e, p. 24) states that he was 
informed hy a 1nan ,vhose whereabouts are to-
da~-unknown, that the said Jacob Peer was, prior 
to 1 89, in the gold fields out \Vest and that Jacob 
Peer's partner informed him that the said Jacob 
Peer had died. The testimony of Jacob Peer's 
former wife, and half-sister stated that he dis-
appeared about the year 1873 and had not been 
heard from since that time. 

The recital in said deed is adequate proof of 
the death of said Jacob Peer and the fact that his 
011I~-Rm·viYing issue was his daughter, Laura. 

"A recital in a deed that the record owner 
of ihe fre is dead and that one of the sub-
,·eribing grantors is her daughter and heir-
at-law is admissible to prove the death of 
8uch person, the deed being signed not only 
li>' the daughter, but by the brothers and 
R~stPrs of the person alleged to be dead, 
Rrnee the oral declarations of the persons so 
related would be competent proof of the 
<lPath. '' 17 C. J., 1176, Sec. 2G. 

'11110 teR1 irnony offerrd hY Thon1as Peer was not . . . 
1111])caelied, and complainants maintain his testi-
lllonr is competent proof of the death of said 
.Tac-oh Peer. 

"The general rule is that death may he 
1n·oyed by hearsay eYidence. Thus evidence 
that witness was informed by a person since 
dend of the death of another person is ad-
mii:;i:;ihlr to prove the death of the latter. 
. * * Hearsay evidence as proof of death 
is admi RRible onlv after a considerable lap se 
of time.'' 17 C. j_, 117G, Sec. 22. 
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The testimony indicated that Jacob Peer died 
prior to 1889, so that a considerable time lapsed 
since the staten1ent relative to Jacob Peer's 
death ,vas made to Thomas Peer, his cousin. 

The testimony of Jacob Peer's former wife, 
and half-sister, create a presumption of death; 
and 

"In the absence of rebutting proof, the 
presumption of death from seven years' ab-
sence, when once created is conclusive." 17 
C. J. 1176, Sec. 13. 

In considering the testimony adduced by the 
co1nplainants relative to the death of said Jacob 
Peer we must bear in mind that notwithstandin g 

' that Peer's former wife, and half-sister did not 
testify as to his actual death, their testimony 
was not in conflict with the recital in the deed 
and the testimony of Thon1as Peer, but was 
supplemental ther.eto. In connection with this 
particular question, the defendant offered no 
testimony ·whatever to indicate in any way that 
the said Jacob Peer was alive at any time after 
the year 1873, and particularly nothing that he 
was alive in the year 1910, when the deed (Ex-
hibit C. 4) was executed by said Laura Peer and 
the other grantors. Complainants maintain that 
the evidence in this case proves beyond a reason-
able doubt the actual death of said Jacob Peer. 

Day v. J(ingsla.nd, supra, 57 N. J. E. 134; 
Finnie v. J( elsey, 95 N. J. L. 163; 
Doyon v. Massoline Motor Car Co., 98 X. 

J. L. 540; 
Union Garage v. Wilner, 101 N. J. L. 362; 
Vendola v. Public Service Railway & 

Transportation Co., 136 Atl. 415. 
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C. There is no presumption of issue of said 
Jacob Peer other than the said daughter, Laura. 

The defendant raises the question that not-
withstanding the recital in the deed (Exhibit 
C. 4) and the other testimony, there is a pos-
sibility that the said Jacob Peer may have died 
leaving other lawful issue than the said Laura 
Peer, but it offered no evidence to indicate that 
such a thing occurred, and produced no evidence 
on any question in this case. In re Meyer v. 
Jlladreperla, 68 N. J. L. 258, the facts were 
similar to those in the case at issue although the 
former was not a suit for specific performance, 
but one for breach of contract. In that case one 
Patrick became heir to an interest in real estate. 
He was a sailor who left his home and was un-
heard from for a considerable time. The Court 
stated (p. 263) : 

"As Patrick, when he went away, was un-
married , his status as a single person is 
presumed to have continued, no contrary 
proof being adduced~ and his presumptive 
death is accompan.ied by the presumption 
that he left no lawful issue." (Italics 
mine.) 

In the present case, Jacob Peer was married 
when he left home. He could have no lawful issue 
other than that resulting fron1 the marriage with 
the wife he left in 1873. Defendant is as sus-
!)icious of this fact as it is of the other questions 
lll this case, but offers no evidence at all which 
would jndicate that its suspicions are based on 
an:vthing except conjecture. 
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D. Notwithstanding the fact that actual 
death of Jacob Peer has been proved, the pre-
sumption of his death survived only by his 
daughter, Laura, is so strong in this case that it 
is sufficient to render the title marketable. 

.._\.ssuming for the purpose of argument that the 
actual death of Jacob Peer has not been proved, 
complainants allege that the title is marketable 
because the presumption of the death of Jacob 
Peer survived by one daughter, Laura, is so 
strong in this case as to be considered conclu-
sive. 

There are many decisions in this State relative 
to marketabl e titles, but in very few of them 
are the facts similar to those in this case. One 
case which is analogous to the present case is 
that of Day v. K~in.gsland, silpra . In view of the 
imilarity we wish to indulge the Court's pati ence 

in reciting the salient features of that ca e. 
That suit ·was also for specific performan ce. 
Oon1plainants' title was derived through a sale 
in a partition suit. In the partition suit there 
were three alleged heirs not made parties de-
fendant for the reason that they had disappe ared 
a considerable time prior to the institution of 
'aid partition suit and only one of them had been 
hoard fron1. The testi1nony in the partition suit 
indicated the death of that one of the thre e heirs, 
but as to the other two th ere was no testimony 
except that they had disappeared and were not 
lward fron1 from the time of such disappearan ce 
to the date of the trial in said partition uit. 
The defendant in the specific performan ce suit 
alleged that these three childr en should hare 
been made parties defendant in the partition suit, 
and becaus e they ·were not made parties defend-

9 

nnt their possihk interests in said pren1ises were 
t,(ill outs tanding. The Court in that case he ld 

'' No proof whatever has been offered in 
this cause showing the existence of eit her 
of . these_ th_ree children of Hannah, or of any 
heir s of either of them at the time of the 
par tition proceedings, and, in the absence of 
any evidence in th is suit, rendering it prob-
able that they or their heirs were then in 
existence, and should have been made part ies, 
the ven<lee cannot set up the failure to make 
them parties in order to avoid the contract. 
rrh e mere possibi lity of the existence of these 
heir s, or persons clain1ing under then1, based 
on suspicion or conjecture, and without the 
1n·o~luction of any evidence to support the 
conJecture, is not sufficient to re lieve the 
Yendee. Cites Greenblatt v. H errmann 144 
X. Y. 13, the burden vvas upon the vend~e to 
~how the facts 1naking tho titl e doubtf ul , 
m~cl a!so that the possibility of the existence 
ol hens, based on any claim, and not on 
pr~of o C any facts to support it, did not 
nuse a reasonable douht as to the va lidity 
of a title good upon the record . '' 

ln th(' very lengthy opinion in the case of 
Rntl,rrf ord La11d a11d lmJJrovP1ne11t Co. v. 8ann -
lrnr-l.-, sup ra, we find 

'' Before you can n1ake a tit le unmarket-
a~i1_e, you must show the reasonab le proba-
lnhty of proving such a thing . '' 

In the case at issue the proof of death by the 
r0('itnl in the deed (Exhi11it C. 4) will alwa) rs be 
arnilnhle to a11 persons ·who wish to prove the 
r1°ath of said Jacoh Peer. The trstimony in 
this case as to the disappearance of said J ·acob 
Ptier nnhea rd from for a period of fifty-four 
!·ears nnd the te stimony of sRid Thomas Peer 
will ah;o always he ava ilahle, so that no matter 
who takes ti Ue to the premiseR in question and 
no matte r who may dispute such title, the evi-
denr0 off errd in the present case is always avail-

• 
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able to any subsequent purchaser. The fact th at 
the said Jacob Peer is now n1issing fifty-four 
years and that he was about twenty-thre e or 
twenty-four years of age at the time of his dis-
appearance, would make him today seventy-ei ght 
years of age. The facts that he was in the gold 
fields engaged in a very hazardous occupati on 
and has been unheard from except as testifi ed 
herein, create a presumption which we think is 
,conclusive of his death; and inasmuch as no tes-
timony has been offered to indicate that he is 
still alive we believe that that presumption is 
so strong as to render the title in this case 
marketable. 

The doubt as to the marketability of th e ti tle 
n1ust be a reasonable one and must not only be 
a suspicion. It 1nust be one which n1ight subj ect 
a purchaser of said premises to the '' haz ards 
of litigation," and by the tern1 "hazards of 
litigation" is not n1eant merely a possibility of a 
suit being instituted, because there is no way 
that vYe can prevent any individual from insti tut-
ing a suit. That phrase means subject to the 
hazards of SUCCESSFUL litigation. The fol-
lowing cases all define the rules which govern 
the present case: 

Pott er v. Lil ,msd en, 93 N. J. E. 476, in which 
the Court of Errors and Appeals accepted the 
opinion of Vice-Chancellor Fielder, stating: 

'' I should consider the principle laid down 
by this Court that, when the validity or 
marketability of title depends upon fa cts 
outside the public records, a vende e should 
not be forced to take the title unless the nec-
essary proofs are available to him ·when he 
may have future need of them. A doubt as 
to the validity of title which can avail to de-
feat the vendor's claim to specific perform-
ance, must be reasonable and, so far as it de-
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pends on contingent events and uncertain 
fact, their occurrence or existence must be 
fairly probable.'' 

Vice-Chancellor Berry in the case of Standard 
Realty Co. v. Gates, 132 Atl. 487, states: 

"Any impending litigation which might 
excuse the vendee from performance, it seems 
t? ~.e, must be litigation which has some pos-
s1b1hty of success.'' Citing Pomeroy on Spe-
cific Performance of Contract p. 524 Sec. 
204. ' ' 

In S alt er v. B eatty, 137 Atl. 844, we find the 
rule furth er enunciated in an opinion written by 
Vice-Chancellor Backes, stating: 

'' The remote possibility of an idle and vain 
suit is not within the category of being 'ex-
pos ed. to the hazard of litigation' a defense 
sometimes accorded to vendees in suits for 
specific performance.'' 

The general rule of law is found in 39 Cyc . p. 
14-75: 

'' Conveyance by the heirs of a deceased 
o,vner does not render the title unmarket-
able even if the death of the ancestor can be 
established only by presumption. And the 
pr esumption, under the statute of the death 
of one heir after seven years; absence will 
r end er the title of the other heirs good.'' 

~9 rye., p. 1489: 
'.' But it is no objection that the wife of a 

pn_or vendor did not join in the deed, where 
1 t 1s shown tlia t she was dead at the time 
'?lrnn there is no evidence of her existenc~ 
for such a length of time that it will be pre-
sumed that she is dead and that no right of 
dower exists.'' 

Tn a very able opinion written bv Vice-Chan-
coll~r Steven son in the ca se of Ba;·g er v. Gery, 
G+ · ,T. ~- 2G3, "\YC find: 

'"rhat titles must be held marketable al-
though dependent on the proof of facts, 'can-
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not be disputed. If this were not so, a vendor 
holding title as heir or devisee, in a larg e 
number of cases, could not have the rem edy 
of specific per£ ormance. ,;(< * '" We have 
th e general rule that the purchaser ha s a 
right to a title which is reasonably safe-
reasonably safe against loss and reasonabl y 
safe against attack. When the authori ties 
speak of the hazard of litigation to which the 
purchaser must be subjected, it seems to me 
that they must refer to a hazard which is to 
be determined by the chance of successful at-
tack as viewed by the Court in the suit for 
specific performance. When, also, they speak 

· of a doubt or a supposed flaw as affecting 
the salability of a title, they must r efer to 
the character of the doubt or flavv as the 
Court views it, and not as it may be viewed 
by the indeterminate judgment of the real 
estate market. Some purchasers, guided by 
cautious counsel, will not accept a title 
against which the slightest possibility of a 
doubt is suggested; and yet there is no title 
concerning which a possible doubt or th e pos-
sibility of a future flaw cannot be raised. 

The authorities, I think, establish the rule 
as a safe one that a title dependent on a fact 
must be regarded as marketable when (~) 
the fact is so conclusively proved in the suit 
for · specific performance that a verdict 
against the existence of the fact would not be 
allowed to stand in a court of law and (2) 
,\There there is no reasonable ground for 
apprehending that the same fact canno t be, 
in like manner, proved, if necessary, at any 
time thereafter for the protection of the 
purchaser.'' * * * 

Citing F P,rry v. Samps on, 112 N. Y. 415: 
'' If the existence of the alleged fact wh~ch 

is supposed to cloud the title is a possibht Y 
merely, or the alleged outstanding right is a 
very improbable and remote conting ency, 
which, according to the ordinary exp eri ence, 
has no probable basis the Court may comp~l 
the purchaser in such a case to complete his 
title.'' 
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Bar.9er v. Gery has been followed by numerous 
subsequent cases in this State, particularly 
I'otte 1· v. Lumsden, 93 N. J. E. 476; Breitman v. 
Jachnel, 132 Atl. 293; Standard Realty Co. v. 
Gates, 132 Atl. 490; Security Bond and Mortgage 
Co. v. }Veiss, 135 Atl. 329. 

The case of Meyer v. "ft1adrep crla, 68 N. J. L. 
258, was decided by this Honorable Court but that 
case, although the facts were analogous to the one 
in issue, was not for specific performance but 
for br each of contract; and the Court declined 
to state what it would have decided if that par-
ticular suit were one for specific performance. 
:N"ever theless, the Court laid down the law which 
complainants contend is applicable to the present 
case. 'fhe opinion written by Chancellor Magie 
stated: 

'' The presumption of the continuance of 
the life of a person shown to have been once 
living, in the absence of contradictory proof, 
seems not to have been limited, at common 
law, by any definite rule. But such a pre• 
~mmpt10n was always assailable by evidence 
that the person had absented himself from 
hi8 usual place of residence, and had not been 
heard from by those to whom his continued 
existence would naturally have been known. 
If evidence of absence unheard from for a 
period of seven successive years was ad-
~uced, it seems that the presumption of con-
t~nued existence ceased, and that a presump-
hon of death arose, which, in the absence of 
count er-proof, would prevail. 

By the construction g·iven by our courts 
to th~ Death Act, above cited, I apprehend 
that 1t has been properly determined that 
proof of the absence of a person, whose ex-
1~tence is in question from the state or from 
lns last known residence for the period of 
s: ven succes sive years defeats the presump-
110n of continuance in life, and raised a 
count er pre sumption of death. This counter 
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presumption of death is not a presump tion 
of fact, but a presumption of law, which, in 
the absence of proof, rebutting such pre-
sumption, stands as proof of death. 

The alleged flaw in the title consists in the 
possibility it can hardly be called a prob-
ability that Patrick, may appear, or be 
shown to have been alive * * * Lord 
Hardvvicke observed, 'the Court must govern 
itself by a moral certainty, for it is impos-
sible, in the nature of things, that there 
should be a mathematical certainty of a good 
title.' Lyddall v. Weston, 2 Atk. 20. And 
l\1r. Sugden declared that a purchaser would 
not be permitted to object to a title on ac-
count of a mere probability, 'becau se a 
court of equity, in carrying agreement s into 
execution, governs itself by a moral cer-
tainty, it being impossible, in the natur e of 
things, that there should be a mathema tical 
certainty of a good title.' '' Sugden Vend 
(1st JiJd.) 214. 

Followed in 1·e St ernkopf, 72 N. ,J. L. 356, and 
Sulk v. Tumulty, 77 N. J. E. 97. 

':l1he defendant relies on the decision in Potter 
v. Ogden, 68 . J. E. 409, decided by our Court 
of Chancery in the year 1905 in which Vice- Chan-
cellor Stevenson al so ·wrote the opinion. The 
facts in that case relative to the disappearan ce 
of a person holding an interest in the titl e in-
volved, were similar to the facts in the case at 
bar, but there i one marked difference between 
Pott er v. Ogd en and the present case which i 
imfficient to sustain the ruling made in tha t case 
hnt nevertheless to decide that in the pr esent 
ca se a decree should be granted as prayed for by 
the complainants. In Potter v. Ogd en th e con-
tract involved required the delivery of a PER-
FECT title, wherea s, in the present case the 
comp]ainants are only required to give a title 
that is :\IARKETABLE. The Court in Potter v. 
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nwlP11 properl>· distinguished between a PER-
FBJCT title and a l\fARI(E'rABLE title, for the 
\Tice-Chancellor stated : 

'' A perfect title, if such a thing exists, 
should probably be defined, if a definition 
·were necessary, in such a manner as to make 
it appear less open to criticism and attack 
than many titles which courts of equity deem 
merely marketable.'' 

Ancl it should be further observed that in Pott er 
,,. OgrlPn, there was no deed on record reciting the 
death of the owner of the alleged outstanding 
interes t as in the case s1tb judi ce. 

The case of Day v. Kingsland, supra, is prac-
tically on all fours with the present case. In view 
of the decision in that case and the numerous 
other decision s cited herein above, and in view 
of the testimony: ( 1) that Jacob Peer has been 
missing and unheard from for a period of prac-
tically fifty-four years, (2) that there is a deed 
on record dated 1910, executed by his daughter 
arn1 hy oth er relatives of the said Jacob Peer, 
which r ecite s that the daughter is the ONLY 
C'HTLD, DESCENDANT AND HEIR-AT-LAW 
OF ,JACOB PEER, DECEASED, and (3) of 
'rhomas Pe er that he was informed that the said 
.Jneob P eer died some time prior to the year 1889 
in the gold-fields, ( 4) decree of divorce (Exhibit 
C. 3); we find the actual death proved, we find 
that Laura is the only child and only la -,Nful issue 
of said ,Jacob Peer; ·we find that there is no pre-
. nmption of i sue other than Laura Peer; we fincl 
that there is no interest in the " ·ife of said Jacob 
Peer ; and therefore the title offered by th e com-
plainant s to the defendant derived through the 
deed C. 4) is a good and marketable 
title. 
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II. 
No question of fact arose in this case, because 

the complainants' testimony was uncontroverted 
and no conflicting inferences fro1n said testimony 
are possible. 

The only testimony adduced in this case was 
offered by the complainants and witnesses on be-
half of the complainants together with complain-
ants' exhibits. Complainants acquired title in 
fee simple by a warranty deed (Exhibit C. 1). 
Their title is derived through deed (Exhibit C. 
4). No question is raised as to any other feature 
of the title. A decree of divorce was obtained 
by the wife of said Jacob Peer (Exhibit C. 5). 
The testimony of the former wife of said Jacob 
Peer and a half-sister shows that the said Jacob 
Peer was unheard from for a period of fifty-four 
years, and that he was unheard from in the year 
1910 when the deed (Exhibit C. 4) was executed 
and delivered. The testimony of Thomas Peer 
proves that Jacob Peer died prior to 1889 in the 
gold-fields. 

The case is conspicuous for the absence of any 
testimony by defendant. 

The burden is on the defendant of introducing 
some evidence which would cast some doubt on 
the title. But defendant apparently contend 
that the title is unmarketable because the "porp11s 
deliciti" has not been produced. 

In an able opinion, Justice :Minturn laid down 
the rule applicable to cases such as is herein pre-
ented in Finnie v. Kelsey, 95 . J. L. 163, stat-

1ng: 
'' This factual status presented no question 

for the jury to consider, since the mater~al 
facts were all conceded. Whatever clairn 
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the plaintiff might be able to maintain in 
equity upon the contention made here, she 
presented no debatable issue on the record 
for a jury to consider. '' 

The rule ·was further enunciated by this Court in 
the rase of Doyon v. 11,iassoline illotor Car Co., 
DS X. J. L. 540: 

"No question for a jury arises where the 
facts are uncontroverted unless from the 
facts conflicting inferences may be drawn.'' 

Followed in Vendola v. Public Service Railuay 
Transportation Co., sup1·a. In a recent case de-
cided hy thi Court, Union Garage v. vVilner, 101 
X. ,J. L. 362, Justice Black stated : 

"But ·where the question at issue arises 
upon uncontroverted proofs as in this case, 
the question is one for the court and not for 
the jury.'' 

'\Ve, therefore, respectfully urge and submit 
that the decree entered by our Honorable Court 
of Chancery dismissing the bill of complaint 
with ro. ts, directing the payment of the sum of 
.·1,000 h)T the complainants to the defendant to-
getlier with the sum of $125 search fee and di-
recting the payment of $250 counsel fee should ho 
re,,ersed and for nothing holden and that a de-
CTce should be entered compelling the defendant 
to accept the title offered by the complainants, 
to carry out the terms of the contract (Exhibit 
C. 2) and to pay the costs of said suit in our 
Court of Chancery with costs of this appeal ancl 
a reasonable counsel fee. 

Respectfully submitted, 

,VELANI{O & STRAUSS, 
Of Counsel with Complainants-

Appellants. 

ABRAHA11 "\,VELANKO, 
On tho Brief. 
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Defendant-Re. '1)01Hh.,nt. 
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RESPO:NDE.r T'S BRIEF 

FACTS 

This is an appeal from a decree in the Court 
of rhanee 1·y denying :-;pecific perfo1·mance to the 
c·ornplainant8-appel1anh-; and awanling the return 
of thp i--nm of 1,000.00 to the defendant by com-
plain.mt, being the dmvn money paid to complain-
ant h,r <lefendant, together wEh counsel feei:; and 
tm,ts. 

Complainants brought theit- action for i:;pedfic 
JH•1·f01·manee against the; defendant to compel the 
!l<1fP1Hlant to accept title to ce1·tain premii:;es in 
Hanoyp1• Township, ::\lo1Tis County, New Jm·ser, 
pnnmant to a contract of sale entered into between 
thp pai·tieH. Complainants' title to the property 
i),; ch•1·he<l th1·oucrh one Jacob Peer who acqnired 

, b . ' 
~itle, hoth by will and descent, to an undivided 
llltp1·p~t in thE::' lands in question. The defendanti:; 
J·p,•istp,l t he action on the g1·ound that the title 
Was unnu.u·ketal)le and advanced the following 
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l'easous: 

(a) 'rhat there is an outstanding interes t in 
the premises in one .Jacob Peer; · through whom 
the complainants derive title; which intere st the 
said Jacob Peer has not conveyed to complain ant ; 

( b) 'l'hat the death of the said Jacob Peer has 
not been proved. 

'l'he defendant counter claimed for specific per-
formance against the complainant in the event th at 
complainant could make out a marketable title to 
the premises in question. Vice Chancellor Chur ch, 
after a hearing, found the title to be unmarket able 
and advised a decree, dismissing the complain ants 
bill, awarding the return of the down mone y to 
defendants, together with costs and counsel fees, 
from which decree complainants now appeal. 

ARGU1'1ENT 

'l'HE TITLE BY THE CO~fPLAINANT TO 
THE DEFENDANT IS NO'l' :MARKETAB LE 
FOR THE FOLLO\VING REASONS: 

POINT I 

TI-IERE 18 AN Or'l'S'l'ANDING INTERE S'l' 
IN THE PRE~fISES IN ONE JACOB PEE R, 
,vHOSE DEATH I-IAS NOT BEEN PROVE D. 

Complainants, in support of their title and of 
the death of Jacob Peer, offered the former wife 
of Jacob Peer as a witness, who testified at page 
21, line 2, state of case : 

"He went away in 187 J. vVe were married in 
1873 and he went away in 1874. 

"Q. ,vhom clo you mean by he? A. ,vhy, my 
husband, l\fr. Jacob Peer. 
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"Q. J a.cob Peer. A. He walked out and I have 
not seen or heard a word of him from that hour 
until this." 

Complaina nts then offered another witness, the 
sister of J a.cob Peer, who testified, page 22, line 
30, state of case : 

"He disappeared bcf01·e I was born." 

And on page 23, line 11, state of the case, she 
fm·the1· test ified : 

"(l You, you1·self, have never hea1·d of him 
since you were born? A. No, sh." 

Complaina nts then offe1·ed the cousin of J·acoh 
Peer as a witness, who testified, page 24, line 19, 
state of case, and this is the only testimony in the 
entii-e case that tenclei·ed in anv wise to establish 
the death of Jacob Peer: 

"Q . ,vhen was the last time you heard of Jacob 
Pt'e1·'? A .. I think it was 1889. 

"Q. And from whom did you hear of Jacob 
Peer? .. A.. ,vhy , there was a fr-iend of mine from 
Boonton went out to the coast. 

"Q . ,vhat was his name? A. Frank Crockett." 
( Continuing furthe1· he testified at p. 2i, line 32, 

state of case : ) 
"Q . And what did he saY to von '? A. He told 

me he had met my cousin, ~ J ak~, out there. 
"Q . Did he say whe1·e'? A. No, he llid not say 

whe1·t>. He says he and another man were ,vork-. . 
rng a gold claim there and living in a cabin and 
he could not go fm·the1· and came back in a couple 
of weeks and said Jake was dead." · 

Complainants then offered exhibit C-4, page 56, 
r-;t_ate of case, purporting to pe a deed to ·the gran tors 
of compla inant in which one Lam ·a Pee1· joined as 
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g1·an:-01· reciting "Laura Peer, the only child des-
cen<l.aut an<l. heir at law of one Jacob Peer , de-
cease<l.." 

Complainants contend that by the aforesai d re-
cital an<l. the testimony heretofo1·e set forth , 8nf-
ficient proof of the death of Jacob Peer had been 
adduced and the conveyance by Laura Peer of the 
intere8t of Jacob Peer was sufficient to cut off any 
intere8t that Jacob Peer might have in the prem-
ises. ,-Phev then rested their case. ., . 

It is respectfully submitted that the testim ony 
of the ffrst witness, the wife of Jacob Peer, in no 
wise tendered to establish the death of Jacob P eer. 
She testified 'tl1at her husband walked out and she 
neve1· heard f1·om him. 'l,he testimony of the sister 
of Jacob .Peer did not sustain the complain ants 
contention that Jacob Peer was dead, because she 
testified that Jacob Peer had disappeared before 
she was born and the only testimony which com-
plainants can 1·ely upon is that of the cousin ~f 
Jacob Peer, "vho testifie<l. as to a matter whic h 1s 
dead v hear:,:,a r . Ile kno,vs nothing of his own 
knowl.,edge cm~cerning the death of Jacob P eer, 
but rests his statement upon information 1·eceived 
bv him from a stranger who, in turn, got his in-
f~1-matio11 fl·om anothe1 · sti·anger, as to the wher •-
abouts and death of Jacob Peer. As the lear ned 
Vice Chancello1· very p1·ope1·]y points out in his 
opinion ( state of case p. 27 A) : 

"I do not think that this testimony is di red 
enough to justify rne in assuming that Ja cob 
Peer is <lead. ,Yitness says that someb ody 
told him that somebodv told him that some-
boclv else told him th;t the man was dead. 
As "specific pe1·fo1·mance ,vill not be decr eed 
as a matter of right, but is in the discret ion 
of the conrt, it seems to me that starting wit_h 
the stipulation that ~J acoh Peer, if alive , 1s 
entitled to a one-fifteenth inte1·est, there is 
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not enough testimony to conclusively show his 
<leath. '11herefore this question would so cloud 
the title as to make it unmarketable. See 
Po rt er r. Ogden) 68 Equity, page 409." 

The Yice Chancellor finds support for his con-
clusions in the case of Porter vs. Ogden) 68 N. J. 
E., 4:0!), urged by the respondents at the hearing. 
In that case the facts were identical with the facts 
in the case at bar, the complainants there obtained 
title to the land in question under a deed made 
by one Sa1·ah L. Brown, who is descl"ibed in that 
dee<l as a widow. The defendant alleged that when 
this deed was made the grantor in fact was a mar -
l'ied woman, and that therefm·e the complainants 
title was not marketable because it rests upon a 
deed executed by a married woman in which her 
husban d did not join. l\frs. B1·own had been liv -
ing in a continuous i-;tate of sepa1·ation for about 
fiftren .rea1·s at the time the con ti-act was made. 
'rhe complainant, in snppm·t of his title, insisted 
that unde1· our statute establishing a presumption 
of deat h in the case of absenee fm· seven years, the 
J)I·oofs in this case establish the presumption that 
"·hrn l\Ii·s. B1·ow11 undertook to make a conveyance 
of the land in question to the complainant, she was 
what she described he1·self in her deed, a widow. 
(In the case at bar, Laura Peer rep1·esenb; herself 
as being the only heir at law of Jacob Peer and 
undert akes to convey his interest). Vice Chan -
rel101· Stevenson denied specific pe1·fonnance to the 
rompla inant, saying at page 412: 

"I think that anv decision of nune 1n this 
ti 

cause is conti-olled by my decision in the case 
of B erger 1:s. Gery) 64 N. J. Eq. ( 19 D;i.ck. 
263 ) . The rule which I found supported by 
the authodties in that case is 'that a title 
depern1en t on a f acft must be reg:arded as 
ma1·ketablc ,-vhen ( 1) t_he fact is conclusively 
p1·oved in the suit for specific performance 
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U1at a ver(1ict against the existence of the 
fact would not be allowed to stand in a court 
of 1 aw; and ( 2) there is no 1·easonable gro und 
for apprehending that the same cannot be in 
like manner proved, if necessary, at any time 
thereafter for the protection of the purch aser.' 
It can hardly be seriously argued in thi s case 
that if this title based on this p1·esumptio n of 
death should be forced. on the defendan t, he 
would be in no danger of being unable to pr ove 
that l\Ir. Brown waR ·dead when l\Irs. Br own 
made this 'deed in any future litigatio n in 
which such p1·oof might be necessa1·y. )fr . 
Bro,vn if liYinO' a1)parent1Y is about seYentY-

' Ol ., , 

five yean; of age. One of the daughter s of 
l\Irs . Brmvn by a f01·mer husband testified to 
a report that Bro,yn was living in Tombs tone. 
Arizona, some time after the year 1876. 'rhe 
children of ~Irs. Brown, who a1·e her hein,· 
at-law, might, after ~Irs. Brown 's death, br ing 
an action of ejectment agairn;t the defend ant 
and overcome the presumption of Bro wn'H 
death, which the defendant might establish in 
hii:; defense by pm;itiYe p1·oof that Brown in 
fact was alive when the deed in question waH 
executed. Certainly ~Ir. Brown himself mig ht 
return from the west, if he is alive, and utt erly 
defeat any title which the defendant could now 
obtain from the complainant." 

'rhc cai,e of Porter rs. Ogclen (sup1·a) has been 
cited and approved and ve1·y recently in the caHc 
of 8ecuri .ty Bond a II d Jlf ortga ge Co. vs. Weis s) et 
ux, 1:35 Atl. 32H, Yic e Chancellor Chu1·ch quot ed 
at length · therefrom, also there citing Tillson 1;s. 
Gesner) 33 Equity, 313, quoting as follows:-

"The purchase1· should haYe a title vt7hicl1 
shall enable him not onl.v to hol<l his la n<l, 
but to hold it in peace, and if he wishes to 
sell it, to he reasoualJl,Y su1·e that no flaw or 
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doubt will come up to distu1·b its ma1·ketahle 
Yalue ." 

'\Yhat assn1·ance has the defendant in the pres-
P~1t ease that Jacob Pee1· will not appear at any 
1rn1e and oust the defendant from the premises~ 
,rhat aHi-m1·ance haH the defendant further that 
otlw1· heii-i, of Jacob Peer will not present them-
,'-le1Ye8, HlH.:h a possibi]ity being in no wise far· 
fetehed in view of the fact that Jacob Peer was 
(liY01·eed in 188J while still a young man? None. 
Hr 11eye1· conyeyed his inte1·est in the premises 
arnl he may be alive today, the p1·oof of his death 
haN b<:>en No meag1·c and 1·emote as to have no 
wdght at all. 

POINT II 

RESPONDENT '\YODLD NO'r 1IIA VE A 
'l'I'l'L E '\VHICH IS REA8ON,A .BLY SAFE 
~\G ... \INS 'r LOSS OH A 1ur ... \.<. 11(, IF SP:BJCIFIC 
PEHP OR~IANCE ,YERE DECREED. 

'rl1e dech,iou of the Yice Chancellor can well 
1'l'Nt upon the case of Porter rs. Ogden (supra) ; 
<.:ounsel for appellant admits that the Porter case 
is _0~1 all fou1·s ,vHh the case at bar · (appellants 
hnef page 1 ±) except for a slight val'iance dis-
eni-;sed he1·eafte1·. In that case the cou1·t at l)ao·e 
JJ;)> J b , says : 

"But p1·oof of the fact that B1·own was dead 
. ' 

du ly ma(le in this cause, does not entitle the 
compl ainant, the vendor, whose title rests 
upon that fac:t, to a de c1·ee of specific pe1·-
foi-mance within the 1·ule above quoted. The 
p1·oofa on behalf of the complainant must O'0 
fu1·the1· and show that not oulv the fact h;s 
heen p1·oved in the suit for sp~cific perform-
ance, hut that 'thei·e is no reasonable ()'round 
f
. b 
01· app1·ehending' that the same fact cannot 
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b~ subse,1uently p1·oved fo1· the protection of 
ihe purchaser. Where the necessary fact in 
the suit for specific pe1·fol'lnance is proved by 
the estsablishment of a presumption, whieh 
cau be ove1·come bv evidence , but which is not ., . 
so overcome in that suit, it does not foll ow, 
necessai-ily, that the title dependent on th at 
fact can be forced upon the purchaser, unl ess 
the follo\ving two propositions are establish ed 
-first, that there is no re_asonable ground for 
app1·ehending that the evidence to establi sh 
presumptively the existence of the fact will 
not be aYai1able f01· the p1·otection of the pur-
chaser in the future; and second _, that the re 
is no 1·easonable g1·ound f01· apprehending th at 
evidence to overcome the presumption, and 
thus defeat the purehase1·'s title, can be 
a(lduccd. rrhe slightest consideration of the 
testimony in tMs cause, I think, makes it 
clear that if the p1·esumption of Browu '8 
death is technically established in this suit 
under the statute, it is by no means clear th at 
the evidence to establish the same presum p-
tion wi11 be available to the defendant aft er 
a short time." 

Counsel foi- appeJJaut in their brief, page 14-, 
seek to distinguish the Porter case ( sup1·a) from 
the case at ba1· and colltend that that case called 
for a perfect title. 'rhe court in the Porter case 
did not 1·est its decb;ion on that point at all. The 
court doubts the existence of a "perfect title" when 
it says at page 410: 

"A pe1·fect title, jf sueh a thing exh;t s, 
should p1·obablf be defined, if a definition wer e 
necessa1·:v, in such a manner as to make it 
appea1· lesH open to criticism and attack thau 
man,v titles which courts of equity deem 
merely ma1·ketable." 
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The court did not rest its decision on a "thing," 
( a pe1·fect title), the existence of which it doubts. 
1t is the1·ef01·e respectfully submitted that any deci-
sion of this court is controlled by and must come 
N1puu·ely within the law as laid down in the Porter 
r8. Ogden case (supra). 

Counsel for the appellants quote facts and law 
tln·oughout their bl'ief from the case of Day vs . 

: KiHgslct-ncl ( 57 Equity 13-1:) in suppo1·t of their 
ton tention that the record title in the case at bar 
Nhows no defects. 

I n that case the cou1·t held that at pages 137-138 

"The adjudication by final dec1·ee in the par-
tition p1·oceediugs is sufficient to make the 
1·eco1·d title pe1·fect, so fa.1· as the partition 
p1·oceedings go, and this adjudication so made 
puts upon the clefeudant the burden of p·rov-
iug iu the p1·esent case fads which would 
i-encle1· it so p1·oba1Jle that these heil-s 01· some 
of them we1·e then alive, that a prudent man 
would hesitate to accept the title. Such proof 
has not 1Jeeu offered, and I the1·efo1·e hold that 
the olJjection cannot lJe sustained on this 
ground" 

a11<l lJased its decision on the adju<lication 'in the 
])l'i01· p:u·tition p1·oceedings plus the fact that there 
wei-e, at page 138, 

"p1·oofs made in the p1·esent case showing a(l-
verse possession f 01· ove1· f 01·t ,. Years bv the 

. , • t, 

complainant and those under whom she 
claims." 

f ll the na,11 caHe (supra) the adjudication in the 
])ai·tition p1·ocecclings plus the adve1·se possession 
hy comvlainants and her predecess01·s perfected 
the title; in the case at bai- neithe1· of the above 
faet s a1)pea1·; all that the complainants have in 
thjs case is the mel'e 1·ecital in the deed ( exhibit 
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C-4). Su1·ely a recital in a deed is not equi valent 
to a title perfectet1 through partition proce edin gs 
and adverse possession. There is no an alogy 
between the two cases. 

Counsel for the appellant cite and quot e fr om 
Potter vs. fA1,msden) 93 Equity , 476; Sta ndard 
Rea .lty Co. 'l) S. Gat es) 132 Atl. 487; Salt er vs. 
BcCt,tty) 137 Atl. 8-1:4; Beiriger t:s. Gery) 64 Eq uit y, 
2G3. Respondent does not quar1·el with th e law 
as lai<l. down in those cases, which cases hold sub-
stantially that " th e purchaser has a righ t t o a 
title which is reasonably saf e-r easonabl y safe 
against loss and reasonaoly safe against att ack ." 
It is with the application of the law, as laid <l.own 
in those cases to the facts in the case at bar, that 
counsel diffe1·. In the cas e of Porter ·vs. Ogden 
(supra) the cou1·t applied the law to a case with 
facts identical with the case at bar and <l.enied 
specific performance to the vendors. 

The case of Meyer rs. ilfrulr eperla,) G8 N. J . L. 
~?)8, cite<l. by appe11an t , is the only case citetl wit h 
facts similar to the case at bar, but that case can 
have no application here, because it was a suit for 
breach of contract antl not specific performan ce, 
the court there expressly refusing to ·decide th e 
specific pe1·formance question when it said at page 
268: 

"" Thethe1· specific performance would have 
been decreed npon th e facts disclosed in the 
hill of exceptions need not be decided. In 
actions at law the impli ed agreement for ti tl e 
in such a contract will be satisfied by a t itl e 
goo<l. at law, upon the proofs un<l.er the rul es 
of evidence. 'fo 1·ecover at law for a brea ch 
of such a contract it must be shown that the 
title tendered was not a title good at law. 
'rhe discretionary power of a court of equ ity 
with respect to a titl e which is doubtful thou gh 
good , is not within the provj nee of a court of 
law, or a jury therein." 
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'r he case of Port er vs. Ogden) quoted by Vice 
Chancellor Church in his opinion ( page 27B state 
of case) did deci<l.e the specific performance ques-

. tion and denied specific performance to the com-
plain ant in that case thereby deciding the law and 
the fa cb:; in a case identical with the case at bar. 

POIN1 1 Ill 

'l'H ERE ,vAS NO NEED FOR ANY TESTI-
)I ONY BY THE DEFENDAN'r. 

Complainants in their brief, page 16, contend 
tha t th e "case is conspicuous for the absence of 
any testimony by defendant." Of course, there is 
no te stimony by defendant. 'rhe learned 1 Vice 
Chancellor denied relief to the complainant at 
the close of their case. I( ocher & Trier on Chan-
eery P1·actice at page 266, Volume 1, Sec. 462, state 
the law in this state: 

"A defendant js privileged to rest his case 
upon the evidence offered by the complainant, 
or to introduce evidence in his own behalf at ' his election," citing Sawyer v. Platt, 77 Atl. 
1043. 

Section 463 : 

"A bill seeking equitable relief must be dis-
missed when its allegations are denied bv the ' .. 
answer and unsupported by the proofs." Cit-
ing C. R. R. Co. ·vs. II etfield) 18 N. J. Equity 
323." 

It is respectfully submitted that the defendant 
:vas within its rights in refraining from introduc-
mg any evidence in its . own behalf under the rules 
above set forth. When the complainants failed in 
their case to establish the marketability of the title 
unde r the rules as laid down in cases cited above ' 
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1 here was no necessity for proof on the part of the 
defendant. All of the facts proven by the com-
plainants supported the contentions made by the 
defendant. 

POIN1' TV 

'rhe decree appealed from should be affirm ed 
with costs. 

Respectfully submitted, 

of Counsel. 

l\II~ANEY & LIFLAND, 

Solicito1·s for and of' courn;;el 
with defenda11t. 




