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Original Bill. 

( Filed March 11, 1910.) 

3ht Qlbanrrry of Nrtu 1Jrrnry. 

Between 

vVALl'ER H . 

ERIE RAILROAD ·CoMPANY and KEW 
YORK AND .GREENWOOD LAKE 
ll.\ILWAY COMPANY, 

Defendwn,t,. 

NOTE: 

'L'he original bill in this case is practically iden-
tical with the =ended •bill, except for the inser-
tion in .the amended bill of the name of Henry V. 
Condict, as a part owner. The amended bill con-
tains all the matter ,appearing in the original bill. 
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Am.ended Bill. 

(Filed, October 4, 1910.) 

In Chancery Of New Jersey. 

Between 

vV ALTER H. CONDIC'l', et al., 

Coinplaimcint ~. 

amd 

ERIE RAILROAD COMPANY, et al., 

Def enda,nts. 

Amended 
Bill. 

To Hrs HONOR, MAHLON PITNEY, CHANCELLOR OF 
THE STATE OF NEW JERSEY: 

Complaining •shows unto your Honor, your ora-
tors, Walter H. Condict, of the Borough of Madi-
'Son, Co'Unty of Morris, and State of New Jersey, 
and Henry V. Condict, of the Borough of Essex 
Fells, County of Essex, and State of New Jersey: 

(1) That on or about the eleventh day of Feb-
ruary, nineteen hundred and ten, your orator, 
Walter H. Condict, purchased of Peter Donald, 
widower, for a fuil valuable consideration, and 

30 the ·said Peter Donald conveyed, by a deed con-
taining full covenants of warrantee and seiz_en, to 
your orator, ·walter H. Condict, in fee simple, the 
following described tract rund parcel of land and 
premi'Ses situate, lying and being in the Town of 
Montclair, County of Essex, and State of New 
Jersey, more particularly described a,s follows: 

Beginning at a po.int in the center line of Pros-
pect Avenue, where the same is intersected by the 

-lO northerly line of Claremont Avenue, if produced 
across Prospect Avenue; theince along the center 
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line of Prospect Avenue, 11orth forty-seven degrees, 
ten minutes (47° 10') east one hundred and sixty-
one (161) feet, two and one half (2 1-2 inches) to 
land of Eliza·beth Mitchell; thence along ,said land 
south forty degrees, fifty-four minutes / 40° 54') 
east two hundred and ninety-six ('296) feet, eleven 
(11) inches, to land now or formerly of the Estate 

of Chapin; thence along said land south forty-seven 10 
degrees, two milnutes (47° 2') west one hunJred 
and seventy-five (175) feet to the northerly line 
of Claremont Avenue; thence along ,said nm-therly 
line of Claremont Avenue, north thirty-eight de-
grees, twenty-four minutes (38° 24') west two 
hll!ndred and ninety-five (295) feet, eight (8) in-
ches to the center of Prospect Avenue at the place 
of beginning. 

'l.'he said deed also contained the following 
clause: "Subject however to the right, if any, 
of the Erie !Railroad to a right of way across a 
portion of the above described land. The said 
Peter Donald covenants that he has not granted 
any such rignt or received any consideration for any 
such right; ,subject al-so to the use of Prospect 
Avenue as now laid out as a Pu'blic Highway." 

That the said deed is in your orator, Walter H. 

20 

Gondic.t's possession, and ready to be produced and 
proved as may be directed, and that your ora- 30 
tor. Walter H. Condict, ever since the recording 
of said deed, been in the peaceable pos,sessiou <Jf 
the land therein and above described, and that at 
the time of pmchasing said lands, and taking 
such deed, he believed a[l]d yet believes, he bought 
and acq·uired a good title to said lands, in fee sim-
ple, and he has always claimed, and does now 
claim to own the same accordingly, and that your 
orator, Henry V. Condict, has an equitable one-
half interest in said la'lld. 40 
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(2) That your orators' title to said land, or 
some part thereof, is denied and disputed by the 
Erie Railroad •Company and by the New York 
and Greenwood Lake Railway Company, who are 
the defendants in this suit, and they, Mid defend-
ants claim, and are claimed and reP'uted to own 
said lands, or some part thereof, or some interest 

10 therein, and no ,suit or action of- any kind what-
ever is pending to enforce or test the validity of 
suc.h title or claim; and your orators -charge that 
such claims ,so made by defendants are 11tterly 
without fowndation, unjust and vexatious. 

That by reason of such claim, your orators' 
claim in said land is greatly affected, and the same 
cannot be readily sold as it otherwise could. 

That y-our orators have applied to the said de-
fendants, •or some of them, to release or relin-

20 quish their claim, or bring in some court of law a 
suit w'hich would test the validity thereof, and the 
said defendants refose to do either, and your ora-
tors hoped _that said defendants would have com-
plied with such rea,sonable request as in justice 
and equity they ought to have dorie. 

In consideration whereof, and forasmu~h as 
your orators are relievable only in a court of 
equity, where matters of this sort are properly, a,nd 

ao according to the statutes of this state in such catle 
made and provided, cognizable aud relieva:blc: 

To the end, therefore, that said defendants, the 
Erie Railroad Company and the New York •and 
Greenwood Lake 'Railway Company, and each an·d 
both of them, may, upon their ,several and respec-
tfve oaths or affirmations, to the best of_ there re-
spective knowledge, information and belief, full, 
true, direct and perfect answer make to all and 
singular the matters aforesaid; a:nd more •partic-

40 ularly that they, and every of them, -may, in man-
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ner aforesaid, answer ancl set forth specifically 
what title or claim to said lands, or any part 
thereof, or any interest therein, they, or either of 
them, make or claim, and to what part or what 
interest; and further, how and by what in:strument 
such title or claim is derived or was created; and 
t:hat by the determination and final ,decree of this 
court, the rights of all the part:es to this suit in 10 
and to the lands hereinbefore set forth, and every 
part thereof, may be fixed and settled; and tha t 
yom orator may he decreed to have a perfect t itle 
thereto, and the defendants to have no estate, in-
terest in, or encumbrance on said land,s, or any 
part thereof; and that their claims to the same 
are unjust, vexations and voi-d; and. that your ora-
tors may have such other or f.urther relief in the 

· premises as the nature of the case may require 
and as he shall be enititled to, pursuant to the 20 

statutes in such case made and provideu. 
May it please your Honor, the premises consid-

ered, to grant to your 01•ators a writ of subpoena, 
issuing ont of and under the seal of this honor-
able court, to be directed to the sai-d defendants, 
the Erie Railroad Company, and the New York 
and Greenwood Lake Railway Company, command-
ing them, and each of them at a certain day, and 
nnder a certain penalty therein to ·be specifitd, 30 
personally to be and appear before your Honor 

. in this honorable court, then and there full, tr·ue, 
direct and. perfect m1,swer make to. all and singular 
the premises, and further to stand to, abide 'by 
and perform such order, direction and decree as 
to your Honor shall seem meet, and as shall be 
agreeable to equity and good conscience. 

And your orators will ever pray, &c. 

CONDICT, CONDIC'I.' & BOARDMAN, 40 
Solicitors for anc1. ;,f Counsel 

With Complainant. 
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Order Amending Amended Bill of Com-
plaint. 

(Filed, April 27, 1911.) 

Between 

w ALTER H. CONDIO'.L', et al., 

.Oomplai1UL1bts, 

0tnd 

ERIE ·RAILROAD COMPANY, et al., 

Defendants. ) 

On Bill &c . 

ing Amended 
Bill. 

Application having been ma:de on behalf of the 
20 complainants for, leave to amend the amended 

bill, IT 1s on motion of Condict, •Condict & Board-
man, solicitors for the complainants, on this twen-
ty-fifth day of April, nineteen hundred and eleven, 
ORDERED . that the !!!mended bill of the complain-
ants in this cause be, a'Ild hereby is amended as 
follows: 

By inserting the word "Orators" in the place of 
"orator" in the ·second line of the first numbered 

30 sectiqn of said amended bill, and striking out the 
name, i'Il said line of "vYalte1· H. Condict." 

'10 

And by ,striking out the third paragraph of the 
first numbered section of said amended bill, and 
inserting in the place thereof the following: "That 
the said deed is in your orator•s' possession and 
ready to ·be produced amd proved as may be di-
rected, and that your orators have ever since the 
recording of said deed, been in peaceable possession 
of the land therein and above described, and that 
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at the time of purchasing said lands and taking 
such deed, they believed and yet believe they 
bought and acquired a good title to ·said lands in 
fee simple, and they have always claimed, and do 
now claim to own the same accordingly, and that 
your orator, Henry V. Oondict, is the owner of an 
equitable one-half interest in said land, having 
contributed one-half of the purcha·se price." 

An·d it is forther ORDERlm that the defendants 
ha rn fifteen days after service of a copy of this 
order upon them, within which to amend their 
answer to said amended bill or file a new answer, 
and that in default thereof, the answer to the 
said amended bill as here·tofore filed shall be taken 
as the answer of the said defendants. 

AThd it i-s further ORDERED that the replication 
theretofore filed to the answer to the original bill 

10 

in this case be taken as if filed in time to the 20 

answer to t he amended bill as it now is, or here-
after shall be amended. 

And it is further ORDERED that the testimony 
heretofore taken before the examiner in this cause 
may be used at the hearj,ng before the Vice Chan-
cellol' on the amended pleadings as if taken upon 
the amended pleadings, and that all parties have 
leave to aclduce further testimony a:t the final 
hearing at this cause. 

. Hespectfu lly ad vised. 

FmmERIC ~ ' - S'l'EVENS, 
v.c. 

IVIAHLON PTTNF.Y, 
17. 

30 

40 
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Answer to Amended Bill. 
(Filed, May 13, 1911.) 

Between 

WALTER H. CONDICT, 

Oompl<llitna1it, On Bill &c. 
wnd, Answer to 

ERIE RAILROAD COMPANY and THE 
NEW YORK & GREENWOOD LAKE 
rRAJLWAY COMPANY, 

DefendMl,ts. 

Amended Bill 

20 The answer of Erie Railroad Company and The 
New York &. Greenwood Lake Railway Company, 
Defendants, to the amended Bill of Complaint of 
Walter H . Condict and Henry V. ·Condict, Com-
plainants: 

These defendants answering said Bill of Com-
plaint rs-ay: 

1. That they admit that on ,or about the eleventh 
day of February, nineteen hundred and ten, the 

ao Complainant, Walter H. Condict received a deed 
alleged to be executed by Peter Donald which 
,said deed purported to convey the premises de-
scribed in said bill, and that by the said deed it 
was expressly stated that the said premises were 
sold subject to the rights, if any, of the Erie 
Railroad Company, in a Tight of way across a por-
tion of the ·said premises and these defendants 
deny that said complainants are in possession of 
&uch part of the said premises as hereinafter stat-

40 
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ed t-0 be in the posses·sion of these defendants or 
one -0f them. 

And these defenda11ts say, the said Walter H. 
Condict since the commencement of thi8 suit has 
C-Onveyed away to ·one .:Vliriam V. Bogart so much 
of said premises descl'ibed in said bill, as consti-
ti1 te a tract sixty-five feet front on Prospect Ave-
uup hy one hundred and fifty ieet front on Pros- ,o 
pect Avenue by one hundred and fifty feet in depth 
and which tract is distant northerly from Clare-
mont Avenue ninety-nine feet; and to one Isborn 
B. Scott, Jr., a tract -0f land fifty feet front -Oll 
Prospect Avenue by one hundred and fifty feet in 
depth lying immediately south -0f -said tract so 
conveyed to Mil·iam V. Bogart, and that said com-
plainants no l-0nger have title, possession or right 
t-0 possessi-On of such land so conveyed away and 
are not entitled to hring and continue this suit in 20 
regard to such land; and these defendants claim 
all benefit of this defence as if made by way of 
Plea or Demurrer. 

And these defendants further an·swering say 
that the said lands and premises were by said dfed 
conveyed to said ,valter H. Condict expressly 
"subject to the rights if any of the Erie Raih·oad 
to a right of way across a portion of -said prem-
ises." And that by said restriction the right of 30 
way to a tunnel under said land as hereinafter 
stated to have been constructed was reserved to 
said Erie Railroad Company and the title to said 
land, if acquired by said Complainant or either of 
them, wa:s acquired subject to -such tunnel right 
of way. 

And these defendants further say that by the 
acceptance of said deed the complainants agreed 
to hold such land subject to any right of way own-

<10 
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ed or possessed by said Erie Railroad Company, 
and are estopped from denying such right of way, 
or attempting to remove the right aforesaid, as an 
easement or encumbrance on such land, and the 
said complainants cannot rightfully question the 
right of the Erie Railroad Company to ,such tunnel 
.and these defe'lldants pray all benefits of this de-

10 fence as if made by plea or ·demurrer. 
2. And these defendants further say that by an 

Act entitled "An Act to Incorporate the :Montclair 
Railway Company" approved March 18t.h, 1867, 
('L·aws of 1867, Page 351), the said The Mont-
clair Railway Company was duly incorporated as 
a Railroad corporation, with all the privileges and 
franchises appropriate to a Railroad Corporation, 
a'lld 3Jlllong other things •said Company. was invest-
ed ,with all the rights and powers necessary or 

• 0 expedient to survey, lay out and construct a rail-
way f.rom the Village of Montclair in the Town-
ship of Bloomfield, in the County of Essex to the 
Hudson River at the Pavopia l~erry or at the Ho-
boken Ferry, or between the said ferries, and 
were authorized and empowered to · construct a 
branch thereof i-n said township, and to extend 
the said Railway into the Township of Caldwell 
and beyond, and when a survey of its route, loca-

ao tion and locations should be deposited in the Sec-
retary of State's Office then the said Company was 
authorized to enter upon take possession of, hold, 
have, nse, occupy and excavate the lands uecessa'l'y 
or expedient for the construction of such Railway 
and to erect bridges, embankments, and all other 
necessary works. 

3. And these defendants further say that there-
after the .g,urvey and location of such route fur 
said ·Railway and ·branches was determined 11pon 

1,0 
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and such survey was duly deposited and filed in 
the office of the Secretary of State; that said sur-
vey set fo1,th and described a route or location of 
the Railroad of said Company th-rough Essex 
County, and also a branch thereof extending from 
the Village of Montclair to the Town of Caldwell, 
and that such latter p,wt of ,said survey extended 
·over a:nd across part of the lands described in 10 
said Bill of Oomplaint as hereinafter stated. 

4. And these defendants further say that a high 
hill in M·ontclair, known as Orange Mountain, lies 
between the said Village of ~fontclair and the 
Town of ·Caldwell, and that in order to construct 
the ,said Railroad between -said Village and swid 
Tmi,n, it was necessary to tunnel the said hill or 
mountain under the subsoil of part •of the premises 
mentioned in said Bill, which part of said prem-
ises lay above the level of said Railroad as located 20 

and surveyed: that about the year 1870 the said 
Montclair Railway Company having 1,ractically 
finished its main line · began the construction of 
thr said branch of said Railroad extending from 
M:ontclak to Caldwell: that said Railroad Com-
pany built the necessary embankments an,1 bridges, 
and in grea:t part purchased the right •of way •so as 
to construct and Jay tracks from the said Village 
of :Montclair partly to the Town of Caldwell, that 30 
is to say from said Village to the foot of said hill 
or mountain, and partly constructed its road bed 
from said main line to the foot of said hill or 
mountain; that said Co1p,pany flll'ther began the 
construction of their railroad through the said 
hill, and actually built a tunnel underneath said 
premi•rns described in said Bill, which tunnel was 
of sufficient size to afford passage tor a railroad 
passenger car and locomotive through the tunnel, 
and the centre line of said tunnel extended diag- 40 
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onally across said premises in au easterly direction 
from a poiut on the north side of Claremont Ave-
nue about fifty feet east of Prnspect Avenue to a 
point on the east line of said premises described 
in said Bill of Complaint about fifty feet norther-
ly of Claremont Avenue. 

·5. And ,these defendants say that the construct-
10 ion of the ·said tunnel occupied many months, and 

the fact of the tunnel being constructed was no'bor-
ious and well known to the community in Mont-
clair and to Peter Donald ·the then owner of the 
land through which the said tunnel was so ,con-
structed. And these defendants say that they are 
ignorant whether any deed has ever been secured 
from said Donald giving the Montclair Railway 
Company the right to constiruct their said Railroad 
under his land, but rny that as they believe the said 

20 right to construct said tunnel was actually acquired 
by grant or license from said Donald, and that if 
not actually obtaiTied yet the consideration there-
for was actually agreed upon and paid, and that 
in any event the said Donald ,stood by and allowed 
the said Montclair 'Ra:ilway Company to expend 
large •sums of money in constructing said tunnel and 
approaclies thereto on the faith of some agreement 
between said Company and said Donald relative 
to payment of compeusation for said right to con-

:so struct and use such tunnel and they further say 
that said Donald never made any claim for com-
pensation for said tunnel construction, or for 
damages on account thereof, either at the time it 
was being so constructed or since said construct-
ion, and tliey say that any right of ,said Donald or 
his g-rantors to object to said tunnel or to claim, 
compensation or damages therefor has been lost by 
lapse of time. · 
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And these defendants further say that the said 
tunnel was so partly constructed rus a public 
work, and that the said :Montclair Railway Com-
p:my a:nd these defendants as its successors and 
a;s exercising its franchises are entitled to hoid and 
retain the said tunnel and the space now or .for-
merly occupied by it as a right of way for the said 
railroad, but if not then this Court will protect the 10 
said RaHroad Company and prevent it from ·being 
deprived of said tunnel -so constructed on payment 
of proper compensation. 

And these defendants further say that not only 
did -said :.\fontclair Railway Company purchase 
land and partly construct :said Railroad on the 
east side of said Orange Mountain, but also on the 
west side of said Mountain; that the right of way 
has been almost entirely a,cquired for said Tunnel 
Route from Montclair to Caldwell on both sides 20 

of the Mountain, and grading and embankments 
for a raUt•oad was practically completed; that 
part of •said branch uear Caldwell as originally ac-
quired is now actually used by these defendants 
for their business and the approach to the tunnel 
on the west side of the ~:fountain· was partly begnn 
by the i\fontclair Railway Company. 

6. And these defendants further answering say 
Uiat about the year Eighteen Hundred and seventy- 30 
three owing to the then severe financial panic, the . 
Montclair. Railway Company becam(l embaniassed 
for fonds to continue -the construction of_ its said 
Railroad, including said tunnel and tbe work 
thereon ceased; that from time to ti.me since sruid 
<lule some work has been done· on the said tunnel 
route and its approaches, but the railroad to Caicl-
well has not been carried through said Mountain 
as yet; but these defendants say that snch tunnel 

40 
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mute is the s1wrte&L and most practical way of 
reaching Caldwell and points beyond, and that tiie 
final construction thereof though postponed has 
never been aba•ndoned, and the said route and the 
right of way already acquired, and the work al-
ready done on said tunnel and its approaches, em-
bankments, cuts and grading already acco_mplishecl 

10 are valuable assets which slwuld be preserved to 
these defendants, and the loss of any part thereof 
would destroy the use of said Tunnel Route; amd 
they further say that the construction of said rail-
road through said ])fountain is now becoming more 
necessary and imperative every year, and that its 
final completion in the not di-stan t future is ex-
pected. 

And t]1ese defendaTits further say that by Mort-
gage elated September 1st, 1870, and recorded Sep-

20 tember 3, 1870 in Book P.-5-381 of Mortgages for 
Essex County, the Montclair Railway Company 
mortgaged to Marcus L. ·ward and Abram L. 
Hewitt, Trustees, to secure bonds to the amount of 
Tim )'[illion Five Huncl•recl Thousand Dollars 
('$2,,500,000) in thirty years with interest; all of 
its Railway and brancl1es constructed or to be 
constructed; and all its r·eal and personal -property 
held or acquired, or thereafter to be held or ac-

ao quired by said Montclair Railway Company, its 
successors or assigns, fo'r the use in connection 
with said Railway and branches, and all the right 
of franchise of •said Railway; and these defendants 
say that in -said mortgage was embraced any and 
all rights and interests which said The Montclair 
Railway Compally owned or possessed, or there-
after might own or possess in -said tunn el and the 
land through \'1l1ich the same \Yas con;;trudecl; and 
these defenclan ts say that the said mortgage was a 

40 first lien on the -proper•ty described therein. 
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8. And these defendants furt!Jer say that · sub• 
sequently -on November first, eighteen hundred and 
seventy-one, by mortgage of said date, recorded 
January twelfth, eighteen hundred and seventy-two 
in Hook A. G of Mortgages .for Essex County, page 
373, and said The Montclair Railway Company 
mortgaged the sajd rights and interests mentioned 
in the Mortgage set forth in Pa,ragraph 7 of this 10 

answer, to A'bram S. Hewitt, Trustee, to sec•ure 
bonds to tbe amount of One Million Five Hundred 
Thousand Dollars ($1,500,000) and interest; that 
default having been made in payment -of said in-
terest the said Hewitt, trustee, on June twenty-
sixth eighteen hundred and seventy-three, filed his 
bill of complaint in Chancery of New Jersey 
against said The Montclair Railway Company and 
snch proceedings were had in said cause that on 
Derember twenty-second, eighteen · hundred and i"o 
seventy-three it was decreed that said ·Railway 
nroperty and franchises -should he ·sold by "William 
Paterson, Master in Chancery; that the same were 
thereupon duly sold by said Master to Abram S. 
Hewitt, Trustee, and by deed dated January sev-
enth, eighteen hundred and seventy-five --aud re-
corded February second, eighteen h-undred and 
seventy-five in Book A. 18 of Deeds aforesaid. 
Page 516, said Hewitt conveyed said. property and 311 
franchises to a new corporation created to t,1ke 
over said property and franchises, known as The 
Montclair and Greenwood Lake Railway Company, 
and by deed dated November twenty-seventh, eigh-
teen hundred and seventy-five, recorded February 
eig·hth, eig'hteen hundred and seventy-six, in Book 
P. 18 of Deeds aforesaid, page 424, said Hewitt 
conveyed said proper•ty and franchises tu said last 
mentioned Railroad -corporation. 

40 
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9. And these defendants further answering say 
ti1at subsequently to the institution of said suit to 
foreclose the said mortgage for One Million Five 
Hundred Thousand Dollars on Bill filed in Chan-
cery May eighth, eighteen hundred and ·seventy-
tlrree, by Abram S. Hewitt, complainant against 
The Montclair Railway Company, Elias N. Miller, 

10 Mason Loomis and Conrad N. Jordan were duly 
appointed receivers of ,said Montclair Railway 
Company, and while they continued such Re-
ceivers, and on November seventeenth, eighteen 
hundred and seventy-three, Marcus L. Ward and 
Abram S. Hewitt, as Trustees filed their Bill of 
Complaint in this Court against •said Elias N. 
Miller and others Receivers, to foreclose the said 
first mortgage for Two Million Five Hundred 
Thousand Dollars, and such proceedings were had 

80 in said cause that on June nineteenth, eighteen 
hundred and seventy five, final decree was had 
adjudging that all the property and franchises 
af said Railroad Company, or its receivers, in-
cluded in said mortgage as aforesaid, be sold to 
pay the amount found due on said Mortgage, and 
that a fi. fa. for that purpose should issue to Wil-
liam Paterson, Master in Chancery, and ·thes3 de-
fendants say that afterwards in pursuance of such 

30 fi. fa. duly issued, said Master sold said mortgaged 
property and franchises to said Marcus L. Ward 
and Abram S. Hewitt, Trustees, and afterwards 
by deed dated September twenty-seventh, eighteen 
hundred and ,seventy-five recorded February eighth, 
eighteen hundred and seventy-six in Book P. 18 
of Deeds for Essex County, page 424, said Master 
duly conveyed the same to said Ward and Hewitt. 

10. And these defendants further say that 
thereupon •said The Montclair and Greenwood Lake 

40 
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Railway Company, llaving been duly formed as a 
Corporation as aforesaid to take over all property 
and franchises originally of said Tl.le Montclair 
Railway Company, by deed ,dated November twen-
ty-ninth, eighteen hundred and seventy,fi.ve and 
recorded in Hook K 18 of Deeds aforesaid, Page 
278, said Yiarcus L. Ward and Abram S. Hewitt 
also conveyed all the said property and francllises 10 
mentioned and described in said first mortgage of 
Two :Million Five Hundred Thousand Dollars ($2,-
500,000) to said The :Montclair and Greenwood 
Lake 'Railway Company. 

And these defendants further say that by mort-
gage dated December first, eighteen hundred and 
seventyJfive, reco,rded February eleventh, eigh-
;teen hundred and seventy-six, in Book D. 7, of 
il\fortgages for Essex County page 284, and The 
Montclair and Greenwood Lake Railway Company 20 
mortgaged all the franchises, privileges, and prop-
erty formerly of The Montclair Railway Com-
pany, ,a,nd all property, privileges and franchises 
of said '}[ontclair and Greenwood Lake Railway 
Company, ,and its railroa,d and branches construct-
ed and to be constructed, whether acriuirea from 
1'he Jlontclah· Railway Company or ot,herwisi,, 
and all r eal and personal proper,ty acquired 01' 

to 'be acquired by said Company, its successors 
or assigns for use in connection with its !l'aid 30 

Railway and ,branches, together with its fran-
chises, to George Walker and Amzi Dodd, Trus-
tees, to secure seven hundred thousand dollars 
($700,000) in Bonds, with interest and that de-
fault having been made in I)'ayment of interest_, 
on said last mentioned mortgage, said last men-
tioned Trustees £.led their bill in Chancery of 
New ,Jer·sey to foreclose said mortgage, and such 
proceerl ings were thereupon had in said cause 40 
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that tlJe said mortgaged property and franchises 
were ordered t-o be sold -by William Paterson, 
;Special )faster, who duly sold and conveyed the 
swme to Abram S. Hewitt, Cyrus W. Field, and 
,J ,ohn B. Dumont, by deed dated Octo'ber fifth, 
eighteen hundred and seventy-eight, recorded Oc-
tober thirty-<first eighteen hundred and seventy-

10 eight, in Hook X 19 of Deeds aforesaid, page 449, 
•and -thereafter by deed dated November •fifth, 
eighteen hundred and seventy-eight •recorded No-
vember eighteenth, eighteen hundred and seventy-
eight, in B-ook C. 20 of Deeds aforesaid, P:age 17, 
said Abram IS. Hewitt, •Cyrus W. Field and John 
B. Dumont, conveyed the same to this defendant, 
The New York mid Greenwood Lake Railway 
IComvany, a corporation org:a,nized to take over 
and txnci.sed all franchises and property former-

llO ly of the Montclair Railway Company. 
And -these defendarrts further ·say that by said 

proceedings, mortgages and conveyances the right, 
estate and interest of said )fon:tclair Railway 
Company in said tunnel route and in the tunnel 
under and through said premises, described in the 
Bill of C·omplaint in this cause passed to and 
became vested in ·said New York and Greenwood 
Lake Railway :Qornp:any. 

30 . And these defendants say ·that si~ce November 
e1gh:teen hundred and seventy-five ·said New York 
and Greenwood Lake Railway Company has been 
and still is the owner of :all the rigbt of way, 
property and franchises -originally of said l\font-
clair Railway Company, including all rights and 
interest in said tunnel anJ the land throug.h which 
the same was •built originally hi,ld or possessed 
by said The Montclair Railway Company, or any 
of its successor-s. · And -they further say that in 

,o the year eighteen hundred and ninety-six said 
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.New Y·ork and Greenwood Lakr; Railway Cmn-
pany leased its railroad property and. franchises 
to Erie Railroad Company, and since said lease 
said Erie Railroad Company has operated said 
Railwad. And these defendants further . say 
that a c•opy of -such lea,se was filed in the office 
of the 1Secretary ·of State and said lease was con-
sented to by the Legislature of this Slate •by Act 10 
approved March 24, 1897 (Laws of 189.6 page 
125), and that all the terms and conditions of 
said consent have been fully complied with. 

And these defendants further say that -said New 
York :and Greenwood Lake Railway ·Company as 
lessee, and their predecessors in title since eigh-
teen hundred and ·seventy-one, have been the own-
ers and possessors of said tunnel and its appur-
tenances as originally existing or projected 
througll the said premises mentioned in said Bill, 20 

and that they have been in open, notorious :and 
E'XClusive possession of said tunnel to the extent 
that it was capable of being owned and possessed, 
and that any rights which said -complainants may 
have acquired in said premises were with full ,ll'O· 

tice and knowledge of these defendants rights and 
interest in said tunnel, and were expressly su'b-
ject thereto. 

And these defendallts further say that they are 30 
tlle owner and posse~sor of so much of the soil 
underneath :the -sai cl land descril1ed in said Bill 
as is necessary or d esirable for the construction 
and maintenance of such tunnel, and of so mucl! 
of the land necessary for such tunnel and that 
the said complainant has no riglit to use o-r oc-
cupy said premises so as to interfere with the con-
struction, recoustruotion or maintenance of the 
said tunnel ,and any use that these defendants 
may now or hereafter desire to make of the soil 40 
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and right of way necessary or desira!Jle in order 
to construct and mairrtain their railroad through 
and under said t~act described in said Bill. 

And ,these defendants further answering say 
that said •Oomp}ainants have an adequate remedy 
at law and are not entitled to maintain their suit 
against these defendants or either of them and 

10 they rpray all benefit of this defen~e as if made 
by way •of plea or demurrer. 

20 

30 

40 

And these defend:anits pray to be hence dis-
missed with their reasonable costs and charges in 
this behalf sustained. 

COR'.l'LANDT & VV AYNE PARKER, 
Solicitors of and of Counsel •with 

Erie Railroad Company and 
The .New York & Greenwood 
Lake Railway Company, 

Defendants. 

Replica:tion in common form. 
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Testim.ony. 

Between \ 

WA~" H. Co:: ....... , ( 
wncl \On 

ERIE RAILROAD COMPANY and THE 
NEW YORK & GREENWOOD LAKE 
RAILWAY COMPANY, 

Defe1u])oots. 

10 

Bill &{,. 

Testimony taken in the above entitled cause, 
before me, Maximilian T. _Rosenberg, Examiner 20 
in Chancery, at my office No. 1 ·Exchange Place, 
Jersey City, New Jersey, this tfifth day of July, 
nineteen hm1-dred and ten, at two ,)'clock in the 
after.noon, pursuant to notice, and in the presence 
of Richard Boardman, ,Esq~ire, ,S-olicitor of the 
Complain ant, and Col'tlandt Pal'ker, Esquire, Sv-
licitor of t~e Uefondants. 

M. T. RoilENBERG, 
Examiner in Ch1ancery. 

30 

40 
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il'ALTER H . -CoNDIC'l', being <luly sworn accord-
ing to law, testified :as follows: 

DllEC'l' EXAMINATION BY '.:\iR. BOARDMAN: 

Q. You are the complainant in this cause? A. 
I am. 

Q. I show you a deed f1'0m Peter Donald, wid-
io ower, :to Walter H. Condict: are you the perso.n 

named in that deed as Grantee? A, I am. 
Q. And are you in peacea,ble possession of the 

land descri<bed in that deed'? 

MR. PARKER: I object to that as lead-
ing. 

A, I am, excepting for a portion whieb I have 
sold, 

20 Q, ·were you in possession of all of it on March 
11th, 1910? A. ,r was. 

Q. And do you claim to own it? A, I do, ex-
cepting for what I have sold. 

Q. Did you daim to own the whole of it on 
:.Vlarch 11th and 12th 1910? A, I did. 

Q. Was any suit pending against you by the 
Erie Railroad Company ·or the New York anu 
Greenwood Lake Railway Company on •March 11th 

:rn and 1'2th, 1910? A. No, not to my knowledge. 
Q. And the property described in that deed is 

the same as the property described in the bill of 
complainit? A. I 11elieve it to be such. 

Deed of ·Peter Donald, Widower, to Wal-
ter H. Oo.ndict, dated February 10, 1910, 
acknowledge.d before James Bishop, No-
tary Public of New York, February 10, 
1910, and recorded in t he Essex County 
Register's Office in Book N. 46 of Deeds, 
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pages 217, &c., offered in evidence and 
marked Exhibit C. 1. 

Cnoss EXAMINTION BY Mn. PARKER: 

Q. You say tllat yon h:ave sold a part of this 
property, Mr. ,Condict? A. I have. 

Q. What part? A. I could rea:dily sh-ow it on -a diagram. 'l'he part is .the northerly sixty five 
feet fronting on Prospect Avenue, being one hun-
dred and :fifty feet deep. 

Q. Who did you sell it to? A. To a party by 
the name of Bogert. 

Q. \Vhen '? A. '!.'he contract was m;ade during 
the month of April. 

Q. ·when did you sell it? A. The contract was 
made during the month of April, and ,the deed 
was ma,de during tlte month of May, to the best of 20 
my reeollection, hut I know the -contract was made 
during the month of April. 

Q. I ·see tlte consideration nmried is one hun-
dred dollars : what was the true consideration? 

)in. Bo.rnoMAN : I object ,to the question 
as it i-s immaterial and irrelevant and not 
cross examiuati-on, and I instruct the wit-
ness not to arn;;wer. 

A. I refuse to ,answer by advice of my counsel, 30 
:Mr. Boardmm1. 

)in. PARKER: I ask counsel if that is the 
only objection which he has to the question, 
a·s he has stated it. 

)in. BOARDMAN: I thi-nk that is enough. 

Q. Was this pr-0perty fenced in at the time you 
•bought it? A. A fence was on two sides of it, 
or was at that time-on wh,at I call the north side •o 
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and the east side-that is to say the side farther-
est from Claremont Avenue and the side farther-
est from Prospect Avenue. 

Q. And it ,rns entirely open on Claremont Ave-
nue? A. Yes, sir indi<;:ated by the usual side-
wialk, trees, and so forth. 

Q. Amd was open at the time that your suit 
10 was commenced? A. Yes, sir. 

Q. 'Nothing but a vacant field? A. H is an 
ordinary case of unimproved town property. 

Q. Is it covered with grass? A. Yes, si:r, gmss 
and weeds, and as I recall one apple tree, but it 
was ordinary open lot. 

Q. And was when you bought it and remained 
so? A. Yes, sir. 

Q. There wa:s signs on it of a tunnel having 
20 'been constructed underneath it, wias there not? 

30 

A. Not that I ever saw. 
Q. What ·sign w3Js there of a tunnel there? A. 

No signs whatsoever on the lot that I bought. 
Q. The deed says "subject, however, to the 

right, if any, of the Erie Railroad to a right of 
way across a portion of the above described land." 
'Now was there any evidence of a.uy such right of 
way across the land at the time you bought it? 
A. There was no evidence which I have ever seen, 
nor is there now any evidence of any such right of 
way on the land ;that I bought. 

Q. Why was this clause put in then? 

'Mn. BOARDMAN: I object to that because 
it is immaterial and improper, and an at-
tempt to vary a writ ten instrument. 

A. I wanted a warranty deed, but Mr. Donald 
was unwilling to give a warranty deed without in-
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eluding S'nch phraseology, and therefore I accepted 
a warranty deed with that in. 

Q. Didn't be tell yon th.at the property had 
been tunnelled in whole ·or in part by .tbe Rail-
road Company? A. No, sir. 

Q. Didn't you know th.at at the time that you 
took your deed? A. I knew that there was a ru-
mor of ·such work having been done in the di- 10 
rection of this plot~a rumor that many years 
ago a cut had •been made at a distance from my 
plot and extending ·supposedly under the plot. 

Q. You knew at the time that you took your 
deed that a railrorud had ·been partly tunnelled 
under the plot, is that true? A. I knew at -the 
time I made my purchase that there was a rumor 
t li.a t .a tmmel had been •begun, as stated in m). 
preceding answer, runnhng towards and supposed- 20 
ly running under a portion of the proper.ty that I 
purchased. 

Q. What do you mean by rumor? A. Well I 
understood in the ;first place from a dotted line 
s!Jown on a map which I saw~an extension of a 
solid li.ne,-'rhe solid line to the easterly of my 
property indicating the ownership of the right of 
way of the railwa,d,-the do.tted line being nar-
rower than the solid line, and indicating whal I 
nnderstood to be a line of a tunnel, either actual ao 
many years ago or proposed. I also understood 
from some persons th.at such tu,nnel ltad been act-
ually started at ,the end of the open cut. 

Q. How far is the open cnt from your _prop-
erty? A. About eighty feet, I should judge. 

(l . And· you understood that a tunnel had been 
eommencerl about eighty feet from your proper-ty 
and ran in tlw direction of and across your prop-
11rty,-i8 th::it, right? A. R,an in tlte direction of 

40 
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my pi,opert.)', lnJi. l didn't kuow how f.ar the tun-
nel had been opened, 

Q. Did you inquh-e how far the tunnel had 
gone'? A. Why I have been dowll there myself to 
look and see. 

Q. How far did you see? A. As far as I saw 
it was only eighteen feet. lt was not long in 

10 getting to a point beyond which it was absolutely 
impossible ·to enter ·by reason of its being Jilled 
with stones and water. 

Q. When you went down in the cut you could 
see an opening or tunnel extending under your 
land? A. It could scarcely •be called at that time 
a tunnel. It wa:s an opening, but the thing was 
so -filled up th:at it looked-well it -bore no re-
semblance to a railroad tunnel. It wa-s only about 
at the highest poin,t three feet high wlien I exam-

20 ined it. 
Q. And eighteen feet long? A. Yes, ·sir, about 

that. 
Q. And how wide? A. The width varied: at 

the base of the opening I should imagine i-t was 
a'bout fifteen feet wide, and when you got iu about 
1three feet it narrowed down to about nine or ten 
feet, and then narrowed down to nothing. 

Q. ,vas there any evidence of timbers which 
30 had fallen? A. I saw absolutely nothing of the 

sm-t. 
Q. And you saw all this before you purchased 

the property? A. INo, sir. 
Q. When? A. Subsequent to my taking the 

title. 
Q. How long? A. Abou:t a week ago. 
Q. And you never made any inquiries about 

this tunnel or personal observations before yon 
4.0 
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took the title? A. I never personally went down 
in the cut ,before I took ·the title, but I made 
many inquiries. 

Q. You say that you saw this delineation on a 
marp of the extensi·on of a right of way across 
your land which you claim to ·own: what map did 
you see that on? A. That is a map of Essex 
County. 10 

Q. How old? A. I don't know: it is probably 
a new map. 

Q. Did you ever see a map ·of 1881 of Essex 
County, published in book form'? A. I am not 
familiar with the title-I can't recall. 

Q. Where on :any other map except this late 
may which you •say you saw-was it Harrison's 
map? A. I don't think so: I don't recall the 
name of the map: it is a book map. 

Q. And showed Montclair and a railroad run-
ning through it? A. Yes, sir. 

Q. And showed, did it not, a 'branch of a rail-
r-oad coming from :the main line of the New 
Y.ork and Greenwood Dake Railroad, and coming 

20 

up to a point beybnd your property? A. No, sir, 
not exactly that. It showed in solid lines what I 
concluded to be a right of way approaching to 
within abont eighty feet of !lllY plot, and at that 
ipoint the solid lines ended and ended the right of :io 
way, as I recall the map, and from that on there 
was on the map a very much narro,Yet· dotted con-
tinuation. 

Q. Didn't that suggest to you that that dotted 
continua:tion was a representation of a tunnel ex-
isting or projected in ,th:a:t direction? A. Pro-
jected I think would -fit the case, yes. 

Q. And your testimony was that you saw that 
before you took your deed? A. Yes. 40 
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Q. Did you not know the property on both sid<!JS 
of your land had been purchased by the railroad 
way 'bac•k in the seventies for a railroa<l anll tt1nnel 
to run from Montclair to Caldwell? A. I under-
stood that the railroad had bought a right of way 
up to within about eight_v feet of my property, 
but not beyond my property nor across my prop-

10 er;ty, excepting that way up and a little this side 
•of Caldwell there is a right of way of the railroad 
line, which they owned at the time I bought. 

Q. You killew that tlm:t wa·s a part of the line 
originally intended to •be built from Montclair ,to 
Caldwell, running ·by tunnel through the moun-
tain? A. I understood that that was a part of 
the rproposed road, as proposed some forty years 
ago, but thrut road I •believe is neither on the map 
·or in any other conditio,n, ·so far as I know, con-

ao tinued through. 
Q. You never made any inquiries at Trenton 

to see what the filed map there stated? A. Yes. 
Q. What did you find out? A. My impression 

is that :there was no map filed sh-owing the right 
vf way. I didn't make personal inquir., mysrlf. 
but I caused inquiry iJo be made. 

Q. What is your professio;n? A. I am a law-
yer. 

ao Q. Did you find out whether or not the railroad 
paid taxes on any of this property? A. I don't 
think I made any inquiry in that direction: I am 
sure 1they have never paid any on the land that 
I claim to own. 

Q. You are sure th:at they have paid no taxes 
on that tunnel or right of way which they claim 
to ,own through your land? A. Why they have 
not paid ·taxes on the real estate ;there: if they 

,o have paid taxes ·on some claim of francbise or 
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something, I don't know, but they have not paid 
taxes on the real estate there. 

Q. 'L'bey would pay taxes in Trenton---;they 
wouMn't pay any in llfontdair. Do you know 
whether they have paid any taxes on your proper-
ty at 'rrenton? A. I am very strongly under the 
impression th:at they have no:t; I do 11:0t think so. 

Q. But . you have never made any inquiry of ,o 
any sort to fi-nd out, have you? A. No, sir, not 
personally. 

Q. How long lia"Ve you known . this property be-
fore you purchased it? A. I had passed the 
property a great many times in tbe last few yeai·s, 
and I own property .a rnt tle ways on 'beyond in 
Caldwell, and I have passed it "Very many times 
in the last three ·or four years. 

Q. ·where ·do you live? A. I live in 'Madison, 20 
New Jersey. 

Q. And don't some of your fainily live i,n Mont-
clair? A. No, sir. 

Q. Y.our only connection with Uontclair is 
your ha"Ving invested in r .eal estate there? A. I 
ha ve invested in a great deal of real estate in 
E ssev ,county. 

Q. How long have you been familiar wiJth Mont-
clair in investi,ng in that vicinity? A. I think 
that my fa1miliarity with •Montclair dates back ao 
about three or four years. 

Q. And you had been interested in -the growth 
of •Montclair, had you not? A. Montclair prop-
erty has never taken my attention particul-arly, 
except this one ·piece; Essex County has been my 
broade1· .field there. 

Q. 'fhen you had been interested in property 
in Caldwell,- had you not? A. Yes, sir. 

40 
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Q. And yon ·had known for many years i-t harl 
been hoped by considerable people that the Erie 
Railroad Company would construct a tunnel 
through the mountain between Caldwell and 
Montclair? A. I !mew ~t bad ·been hoped, but I 
didn't think it could get beyond tbat. 

Q. For how long had y-ou had investments in 
to Caldwell? A. I can't ,fix the time without my 

books, but I have had investments in Caldwell for 
about three and •a half years. 

Q. And when you {irst ilivested in Caldwell you 
knew of this proposed r-oad through the mountain 
by means of a tunnel from )fontclair? A. No, I 
don't think I did. 

Q. How soon after you invested in Caldwell 
did you know it? A. I can't answer that ques-

20 tion. 
Q. Well it was quite a length of time befor·e 

you took this deed? A. I knew a long time be-
fore I took this deed that there had been ,a;n im-
pression or hope at one time that this railroad 
would go through the mountain, yes. 

Q. And did yon not know at that time a lso that 
i:t was also hoped at the same time tha:t the Erie 
or some other railroad would tunnel through the 
mountain at the place where the old tunnel had 

30 been commenced-I mean shortly after yon be-
came the purchaser of land in <Oaklwell? A. 
That is a pretty hard question to answer. I knew 
that there had been :this project about forty years 
ago, but that to all apipearances it was dead and 
buried. I hardly know how to answer that ques-
tion. 

Q. This property remains in the same conditic,n 
as it was at the time yon fir.st purchased it of -i\fr. 

4 n Don:ald, does it not, except that yon have s,1lil 
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off a porticon of it? A. Why there is a sign which 
we caused to be erected 011 the property "For 
Sale", and there bas been a few loads of earth 
dumped on it, but to all practical purposes it is 
actually the same. 

Q. vVho dumped the earth? A. I don't know. 
Q. ·what possession have you had of this prop-

erty? A. Absolute and complete possession. 10 

Q. And in what regard-what have you done? 
A. I have been on the prope1,ty. 

Q. You have walked by? A. Yes, sir. 
Q. Everybody .can walk over it if they want to? 

A. Yes, sir. 
Q. And you have a sign up tha:t you wm1t to 

sell the property? A. Yes; I caused a sign to be 
put up giving the name of -an agent. 

Q. How long ·ag-o did you do that? A. Very 29 
shortly after I purc·hased; I can't give the exact 
date. 

Q. You purchased this property on February 
10th, 1910? A. Yes, th:a:t is the date of the 
deed. 

Q. And you recorded your deed on the 11th? 
A. Yes, sir. 

Q. And you commenced your suit March 11th, 
twenty nine days; after? A. Yes. 

Q. vVas the sign erected at the time you com-
menced your suit? A. I thfo1r it was erected at 
about I should judge :r.hree weeks after I bought 
the laud. 

Q. I,s it not a fact then that you have agreed 
to •sell the land before you hroui;bt this suit? 

:\IR. BOARDMAN: I objel't, to that as im• 
material and not cross examination. 

30 

40 
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A. No, I had made no contract to sell at thi 
time the ·suit "·as 'begun. 

Q. Had negotiations for a sale been commenced 
at tbe time the ,suit was commenced or before that 
time? A. I don 't think there were any negotia-
tions, Mr. Parker, I do11't thiuk ,there we-re any 
negotiations before M:arch 11. 

10 Q. ·when were those negotiations commenced, 
A. I made the contract with Mrs. B-ogert on 
April 8th. 

Q. She is the person who purchased this tract 
of ,sixty five feet front by one hundred and fift.) 
feet? A. Yes, sir. 

Q. Had you any other c·ontract made about 
this property? A. Yes, sir. 

Q. With whom? A. A man by the name of 
ao Harn. 

Q. ·when did you make that contract? A. 
April 9th. 

Q. Now is it no.t a fact, Mr. :Condict, that yon 
purchased this ,property at a very low price be-
cause of the claim •of the Erie Railroad upon part 
of it? 

'MR. BOARDMAN: I object to that ques-
tion as not cross eimmination and immater-

30 ial, and it calls for a conclusion and not a 
fact. 

A. I don't buy proper.ty unless I buy it at what 
I consider a price which is attractive, a;nd I don't 
think that buying the whole plot as one piece. 
I bought it at what could be termed a very low 
price. 

Q. How much did you sell the property t·hat 
you sold to Mrs. Bogert · for? 
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'l\lIR. BOARDMAN: I object to that as im-
material and not cross eimmination, and I 
instruct the witness not to answer. 

A. I am advi<sed by my counsel not to answer, 
and therefore I decline to a;nswer. 

Q. vVhat is the value of ,the property tha:t you 
have left there? 

)1R. BOARDMAN: I object to that on the 
ground th:at it is immaterial and not cross 
examination, and I instruct the witness not 
;to an,s,wer. 

A. I decline to answer by advice of coimsel. 
Q. At what valuation is it taxed? A. I don't 

know. 
Q. Do you know what taxes were paid last 

10 

year upon it? A. ·No, sir, I do not. 2Q 

Q. You did not ascertain its taxed valuation 
before you purchased it? A. I judge my own value 
in real estate generally; I don';t go hy its taxed 
value. 

Q. I don't care what you do, but I want to 
know what you did i:n reference to this property? 
.\. I never ascertained what the taxed value was. 

Cou111Sel for the complai:nant now with-
.fraws Ms instructions to the witness not .io 
to answer the questions which the witnes3 
has refused to answer, but reserves all of 
his objections to the questions on each of 
the grounds stated -by him. These ques-
tion~ are again repeated to the witness, as 
follows: 

(!. How much did you sell the property that 
you sold to 3'lrs. Bogert for? A. $3,900. 

Q. vYh;it is the value of the property that you 40 

have left there? 
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MR. BOARDMAN : I object to that on the 
ground that it calls for a c-onclusion or 
opinion. 

A. I can't an1Swer that with e~actness, but I 
should say :about ten thousand dollars. 

Q. And what was the true con,sideration given 
for the property? A. Eight thousand dollars. 

10 Q. Ha'Ve you no map ·or sketch of :this prop-
erty? A. I have, but not here; I don't think 1t 
is here; I ,don't know what papers are here, but I 
have a little map. 

(l Did you h:a'Ve the property surveyed before 
you -bought it? A. !N-ot an outline sur-vey; I had 
a survey to locate, so far as possi•ble, where :the 
line of ·this •projected right of way were claimed 
to fall. 

so Q. Y•ou had that survey m:ade before you took 
th e title? A. I ,don't recall the date when I had 
it done-whether before -or after. 

tJ. W•here is the survey? A. Th:at is :the little 
skC'tch that I refer to~a small paper plotting. 

1~IR. PARKER: I ask the complainant to 
produce th:at. 

Q. V17ho made that map or survey? A. I don't 
reca!i the name of the man; he is an engineer of •o :\:[ontdair. 

Q. Can you describe him a:t all. A. Oh, yes, 
his name is Crane. -

(J. TIS :there ·any depression or any other sign 
acl'Oss the land which shows where the tunnel was 
tJl·irinally constructed under the ground? A. 
Kot tl1at I have been able to find, and I have hunt-
ed for it with care. 

Q. You say it was ,filled in there; was not that 
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to fill in some depression? A. No, sir, you are 
entirely wrong in -tha:t; the filling in I referred 
to was a section at the Pr·ospect Avenue frontage, 
which is in another part ·of the property from 
where this line is claimed to run. 

Q. I thought it had a frontage on ·Mountain 
Avenue? A. No, sir, it is the nor;theast corner of 
Prospect Avenue and Claremont Avenue. 

Q. vVas this deed that you h:ave produced in 
evWence drawn by you? A. No, sir. 

Q. By whom was it drawn? A. Mr. Donald's 
representative; I don't reca]]Jh~ man's name, but 
I could take you to his office, but I have forgotten 
the name. 

Q. Was any written agreement made about this 
property before the proiperty was purchased? A. 
A formal con tract do you mean? 

Q. Yes. A. No, sir. 
Q. Virha:t kind of a contraJCt did you make-

by word of mouth? A. Yes, I think it was all 
by word of mouth and telephone. There may 
have been a letter or two. 

,Sketch referrecl to produced. 

10 

20 

Q. I show you this little map which you pro-
duce; what is t,he meaning of the round circle? 30 
(in•dicating on map). A. That rs the point where 
I unde11stand it was rumored that there had been 
a cave in, but tha:t had been filled in. 

Q. How was that placed on the map? A. By 
Mr. Cmne. 

Q. There is another semi-circle there, what does 
that mean? A. Those merely indicate measure-
ments. 

Q. Is that the little map which you say you 
40 
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saw before you took your cleecl? A. I may have 
seen another one, ,but thi,s is the one I referred 
to as •being in my possession. 

Q. At or •before the time you took your cleecl? 
A. No, sir, I didn't have it before I took my 
deed; i:ha:t map that I referred to at that time 
was a book map-the County map or City map . 

. 10 Q. Has ::vrrs. Bogert clone anything with her 
proiperty that she has pure hased? A. No, sir, not 
that I know o.f. 

Q. It just remains in the state of nature that 
you found it? A. As far as I know, yes, sir. 

·Map above referred to marked D. 1 for 
Idenlt.irfication. 

Q. -Mr. Henry V. Condict in February last 
stated that he was a'bout to- purchase that prop-

20 erty; is he interested in this property with you? 
A. Yes, sir, he is. 

Q. He lives in Montclair, does he not? A. 
No, sir. 

Q. Where does he live? A. He lives in Essex 
Fells. 

Q. That is just 'beyond Montclair? A. Yes, 
three or four miles beyond. 

Q. Have you made him a party to this suit? A .. 
::10 No, I have not macle him a party :to the suit. 

Q. I show you a letter from Mr. Henry V. Con-
uict addressed to tbe Erie Railroad, dated Feb'. 
ruary 7th, 1910; will you kindly read that letter? 

Witness reads letter. 

Q. You are familiar with Mr. Henry V. Con-
diet's l.Jand,vriting? A. Yes. 

Q. Is that his sigll'ature? A. Yes, •that is his 
·signature. 
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Q. Well then you have talked together about 
thi:s property before it wa.s purcha,sed? A. Oh, 
yes. 

Q. And you knew that the City map showed a 
tunnel located under the laud as long ago as '71 
or '72? A. I don't know _what the pa_rticular 
map he referred to was; the map I am familiar 
with is the map that I have referred to-the book ici 
map of Es•s_ex Cou'.llJty. 

Q. iBut he informed you that his information 
wa.<i a:t that time that the tunnel was actually 
built under the lot in about '71; is· that right? 
A. I understood or the rumor was that 'the tun-
nel had been built towards the lot, but how far 
under the lot I did not know and do not know. 

Q. And was you not told that it had been tim-
. bered? A. Yes, •but as lo wha:t part I do not 20 

know. 
Q. And that water came out of the tunnel and 

formed stagnant marshy places on this lot? A. 
I don't remember ever hearing that. 

Q. And wasn't you told that about twenty years 
ago thi'S marshy hole wa,s ,filled up? A. I under-
stood that there h-acl been ·a depre.ssion illled up 
there. 

Q. You don't know who filled np this marshy 
!tole, do you? A. I think I do. r ao 

Q. Who? A. I -think it was ·ir. Cra;ne. 
Q. What was Mr. Condie!t's interest with you· 

in this property? A. ·)Ir. Condict and I own the 
property together jointly, but I hold the title. 

Q. You mean to -say that you are each half 
owners of it? A. Yes, we are each ·half owners 
of it. 

Letter referred to marked D-2, for Identi-
fication. 4 0 
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Q. And you were each such owners before this 
suit was commenced, is that true? A. Yes, sir. 

RE-DIRECT ·EXAMINATION BY MR. BOARDMAN: 

Q. You ·had this title searched before you pur-
chased it, did you? A. Yes, sir. 

Q. By whom? A. The Essex Title Company 
10 of Montclair. 

20 

Q . .Aind what did they report about this mat!ter, 
if anything? A. I can show you better by their 
title, hut I understood that they found no right-

BY MR. PARKER: 
Q. Wrus the report in wri'ting? A. Yes, sir. 

1JV1R. PARKER: I object to •this evidence 
then, unless the report is pr,oduced. 

Question withdrawn. 

BY MR. BOARDMAN : 
Q. Wha:t condition did you find in the right of 

way in the matter of trees and shrubbery? A. I 
went down in the open cut to .the east of my prop-
erty, and the open cut is grown up with all sorts 
of trees and wild growth~some trees large and 
,some smaller. 

Q. Did you measure any tree there? A. Yes, 
30 I measured 3!11 elm tree. 

Q. How large was that? A. About •sixteen in-
ches in diameter and forty eight inches in circum-
ference, mea:sured abou!t a foot up foom the 
ground as I recollect it. It was fairly near to the 
centre of the open cut. 

Q. This ·open cut is the open cut that you re-
ferred to that began about eigh-ty feet eaJSt of your 
property and ran towards Montclair? A. It is. 

40 



I 

39 

TValter H. Condict- He-Cross; Re-Direct. 

Henry V. Condict-Direct. 
RE-CROSS EXAMINATION BY l\fR. PARKER: 

Q. How long is this cut? A. I don't know. 
Q. Oould you say whether it is rfive hundred 

feet long or one thousand fee't long, 'Or how long? 
A. I am unfamiliar with the length. · · 

Q. Is it more than one hundred feet? A. It is ; 
I know that because I went in the cut and walked lO 
!through more than one hundred feet myself. 

Q. fa there any railroad embankment in Cald-
well or ')fontdair? A. I don't know. 

Q. How far from the westerly end of the cut 
is this tree that you have spoken of? A. I should 
say thirty feet, roughly eRtimating. 

RE-DIRECT EXAMINATION BY ~IR. BOARDMAN: 
20 Q. 'Ilhirty -feet from which end? A. ThiTty feet 

from the face of the rock into which the tunnei is 
supposed to have entered. 

HENRY V. CONDICT, a witness on •behalf of the · 
complainant, b<?ing duly sworn according to law, 
testified as fol1ows: 

DIRECT EXAMINA'.rION BY -:'llR . .BOARDMAN: 

Q. Mr. ,Condict, you conducted the negotiations 
for the purchase of this property descdbed in · the 
bill of complaint? A. I did. 

Q. Can you tell · us how the clause that Mr. 
Parker has read from the deed came to be inserted'· 

30 

in the deed? A. That was embodied from nego-
th1tions-as part of the negotiations' at 'the time. I 
,first r•efnsed to accept any ·deed with any such 
clause in it, and finally I said t-hat I would make 40 
a sear.ch and ascertain what the rights of the Erie 
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Riailr,oad or any other railroad were, and we 
would it.hen decide whether we would taJ,e any 
deed. I made that search and investig:ation and 
found tha:t they ha·d no righ:ts. 

Q. Did llir. Donald tell you whether he had 
ever given ,my deed to the milroad company or 
received any notice by whic,h he knew they wer~ 

10 to build a tunnel? A. I had no negotiations per· 
:sonally with Mr. Donald; I had them all wi!th his 
son-in-law Doctor .James Bishop, and he toM me 
that Mr. Donald had never given a•ny deed and 
had never given .any righ:t whatever to the railroad 
•or any railroad, and if they had built a tunnel 
there they were h·espassers. Mr. Donald after-
wards told me this same 'thing and made an affi-
davit to that effect, which affidavit I offered to 

20 
show to 'Mr. Parker, if he wanted ,to see it. 

Q. Before the deed to this property was given 
,did you go over and see the Railroad Company 
about ·the ma!tter? A. I wrote them the letter 
which Mr. Parker has offered and had marked for 
identiification, but I received no reply and I went 
:to see them. I had been to their office before 
writing that letter, and I had seen their own rec-
·ord and had been told by one ·of the employees, 
whose name is i\fr. Palmer, I believe, that from 

110 !their record H showed they had no rights. After 
the writing of the letter I received .no reply and 
I wen:t again to see them and see whether I could 
get a reply to the letter, and I saw their tax and 
real estate agent, whose name I •think is ·wmiams, 
and he -told me that he could not make a reply 
to my letter, explaining that possibly there might 
be something that was not written, but he said 
"As far as I can see the railroad lms no right." 
I tried to induce him to give lll1e something in 

f.O wri:ting, but he refused. I then tolcl him that the 
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only way would be for me to ·bring -this suit after 
I got title, and he said he tbouglt·t that would be 
the appropriate action. 

Q. Did you see any mGJps of the railroad com-
pany showing the riig,ht of way of this pro,posed 
road? A. Yes. 

Q. Can you foll us what t hat showed in regard 
to this property? 10 

?\in. PARKFJR: I object -to that a:s not the 
proper proof. 

)in, BOARDMAN: Will you produce that 
map, Mr. Parker? 

Mn. P ARKFJR: If you will give me time. 

( Witness Continues) : I saw that map and it 
was explained to me •by •)fr. Palmer the meaning 
of the various marks, figures and writings on the 
map, which showed that the Erie Railroad or no ~o 
other road, as far as that map was con~erned, had 
any rights in this particular •piece of property. 
It showed which property they had rights and 
ownership in, and it dist~nctly showed that they 
had no rights in this Donald property. I will 
explain that Mr. Donald is an old gentleman and 
that he did, not want to be bothered with this ma t-
ter. He is a very wealthy man and " ·as anxious 
to dispose of t his property. He at fast agreed 
to give us a bargain and sale deed, without refer-
ence 'to any right of way, but after taking the ad-
vice of h is ·son-i11-la11·, he refnsecl to do so, except 
hy inserting the clause i11 it relative to the right 
of way. 

Q. Have you caused inquiry to be made in the 
Secretary of Sfate's office for a map showing -this 
right of way in connect.ion with this right of way? 
A I have, and I find that there is no s uch map on 

30' 

file. co 
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CROSS EXAMINA'l'ION BY MR. PARKER: 

Q. You knew when you were buying thill prop-
erty that you were buying a cloudy title? A. 1 
knew t'hat we were buying a good title. 

Q. You did not think it was a cloudy title then? 
A. I <lid not. 

10 Q. Wby did you file this hill then? A. Be-
cause of the necessity of clearing this up. 

Q. What do you call a cloudy title? A. Well 
when I say it is a clear title, I know that there is 
not· any outstanding title or right. 

Q. You mean that you had a search made, and 
as far as you know no deed or deeds had been 
given for the property? A. I had made search in 
the ordinary way and there was nothing of record. 
And I made inquiry, all I have stated, and I was 

20 told that they had no such rights. 
/ Q,. By no such rights, you mean by giving a 

deed or some paper writing; is that all you mean 
by "no such rights"? A. Had no rights whatever. 

Q. Then you don t think t'hat a person that goes 
in, with the knowledge and eonsent of the owner 
and makes improvements in anticipation of a con-
veyance of the property, has any right in the prop-
erty? A. I ascertained from Mr. Donald that he 

30 had never given any rights whatever, ·and he was 
the owner of the property when the tunnel was 
built. 

40 

Q. But you had not seen Mr. Donald before the 
time you made this purchase? A. I ascertaned it 
through the son-in-law. 

Q. What is the son-in-law's name? A. James 
Bishop. 

Q, And you have simply Mr. Bi:shop's statement 
of what he thought Mr. Donald remembered about 
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it? A. I have the statement which I afterwards 
had verified by an affidav.it from Mr. Donald him-
self. 

Q. You say that he is a very old man; how old 
is he? A. He is over eighty. 

Q. He may have forgotten a good many things? 
A. As a man his memory is treacherous, but his 
memory of past events is apparently very clear. 10 

Q. Mr. Donald knew of thjs tunnel having been 
constructed across his property, didn't he? A. 
Yes, he knew it had· been, but he ascertainect that: 
after it had been constructed, he told me. 

Q. And it was constructed forty years ago? A. 
Not quite. 

Q. Pretty near? A. Y.es. 
Q. And shor,tly after it. ·had been c,onstructerl 

be had a.;certained about it? A. Yes. 
Q. And he had never done anything at all? A: 

He told me that he did not do anything, but he 
gave me his reason for that. 

Q. I have not asked you for the reason. Yon 
had .;een this cut which has been spoken of by 
the preceding witness? A. Yes, and known it a 
great many years. 

Q. And you saw it lea,ding right up to thi,s 
property? A. Yes. 

Q. And you knew that if the railroad was con-
structed in the ·direction in which the cut was 
pointing it would go through this property? A. I 
heard it and I knew it that there was an excava-

. tion made in there through this property. 
Q. And according t-0 what your statement is in 

the letter to the railroad a tunnel had been act -
ually built under the property? A. No, sir, it had 
not been built, but there bad· been. a hole dug in 

io 

30-

there. 10 



44 

H enry V. G<mdict-Gross. 

Q. Did you not say in this letter that your in° 
formation wa,s that the tunnel was actually built 
under this land in or about 1871, and that the 
tim:bers had rotted and the tunnel had .caved in? 

. A. As I understand your question, it was whether 
the tunnel was buiJ:t, meaning completed. 

Q. You wrote that letter? A. Yes. 
10 Q. You knew that there was a tunnel under 

there, and you thought it was an uncompleted 
tunnel? A. I knew it was. 

Q. How did you know it was? A. Because it 
had never been used, and had never been complet-
ed. 

Q. You had not been in 'there? A. No, I had not 
been there. 

Q. Then how do you know the tunnel had not 
20 been completed? A. Well, it is self-evident that it 

has never been completed; it didn't go through the 
hill. 

Q. Oh, it had n·ot been completed in its fn-11 
lengtl1, but it was completed under your lot? A. 
No, it was not. 

Q. In what respect was it not c-ompleted under 
your lot? A. It was not finished. 

Q. In what was it no't finished? A. Because it 
30 was timbered up; you couldn't have a tunnel with 

timbers in it. 
Q. And you didn't regard it as completed be-

cause it had not yet been walled in; is that right? 
A. Well, it was not completed. There is no't any 
question about that. 

Q. ·well, I want to know exactly what your in-
formation, if any, was-what you know about this 
thing yourself? A. I never was in the tunnel. 

Q. And you don't know whether the tunnel was 
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completed or not, as a matter of your own knowl-
edge? A. No, I don't know. I am morally sure it 
was not. I told your people that if they would go 
on and complete it and run their railroad through 
the mountain, we would give them the right. 

Q. You are anxious to have the tunnel completed 
and carried through the mountain? A. Why, cer-
tainly, everybody up there is. I live at Essex 10 
Fells. 

ci. And that is only across the mountain from 
Montclair? A. Across two mountains. 

Q. You drive into Montdair frequently? A. I 
drive it twice a day. 

Q. And you are familiar with Montclair ::md the 
property there and have been for many years, is 
not that so? A.I lived right opposite this prop-
erty. 

Q. vVhen did you live opposite this p1·operty? 
A. '!.'his winter. 

Q. And how Jong have you lived in Essex F.ell-s? 
A. :My legal residence there is only since ahout a 
year, hut for five years I have been living there. 

Q. And did you ever live in Essex County or that 
vicinity before tha t? A. Except wl1en I was a 
boy. 

20 

Q. And then di<ln 't JOU hear there was a tunnel 30 
being constructed there? A. I didn't live in Mont-
clair, hut I knew that 'there had been a tunnel 
bored there. 

Q. And partly constructed? A. Yes. 

RE-DIRECT llY MR. BOARDMAN: 

Q. Why did Peter Donald <lo nothing about this 
tunnel? A. Because the company failed and there 
was nobody to look to. 

40 
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RE-CROSS BY i\1R. PARKER: 

Q. Wha't you understood from Mr. Dona1d was 
that he could not get reparation for the construc-
tion of the tunnel and for the land taken for it by 
the railroad company by suit because the company 
became insolvent, is not that so? A. No; he and 
I were 'talking about the great damage that the 

10 railroad had done to his property, and he said that 
there was no use of suing them because they had 
failed. 

Q. And then he knew at that time that the 
Montclair railroad- failed in 1872 that a tunnel had 
been constructed through his land? A. No, he 
knew it after they had failed. 

Q. How long after? A. I don't know. 

i\IR. BOARDMAN: I want to offer D-1 and 
20 D-2 for identification in evidence. 

Marked Exhibits C-2 and C-3. 

Q. This Mr. vVilliams that you talked to was a 
youngish man, was he not? A. Ye.;. 

Q. And so ,rns the other, Mr. Palmer? A. No. 
Q. vVell, they were none of them persons who had 

any connection with the Montclair railroad at 'the 
time that this tunnel was built? A. They didn't 

30 tell me that, but I don't think they had. 

40 

Q. That was forty years ago pretty near and 
they couldn't have had, could they? A. Well, this 
Mr. Palmer might have had; he was old enough 
to he. 

RE-DIRECT BY MR. BOARDMAN: 

Q. Mr. Palmer had the map before him when he 
was talking to you, had he? A. Yes, he sho\l'ed it 
to me. 
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Q. What is your best information as to when 
this ca vein was filled up? A. I can't say; I wrote 
here in this letter twenty years ago, but whether 
that is correct or not, I don't know. 

Complainant rests with the exception of 
offering the map when produced by Mr. 
Parker under call made on him. 

Adjourned until day to he fixed. 

September 9, 1910. 

,vrLLIAM J. HARAI-IAN, a witness produced and 
sworn on behalf of the ,defendants, being sworn on 
his oath, tes'tified as follows: 

DIRECT EXAMINATION BY MR. PARKER: 

10 

Q. Where do you live? A. Montclair, New Jer- 20 

sey. 
Q. What is your· business? A. Assistant to the 

President of the Erie Railroad. 
Q. How long have you been such? A. Three 

years. 
Q. ·what are the general duties of assistant to 

tbe President of the Erie Railroad? A. " 'hy, he 
has charge of matters assigned to him by the 
president, among whicl1 the engineering and gen- 30 

era! matters in connection with projects for the 
enlargement and extension of the railroad. 

Q. Do such matters as projects for the enlarge-
ment and extension of the railroad come under 
your attention? A. They do. 

Q. ,Can you tell us whether or not you know 
what is called ,the Morristown Branch of the New 
York and Greenwood Lake Railroad? A. I am 
familiar with it. 40 
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Q. That railroad, if I unclerstancl, was originally 
projected to run from the main line of the New 
York and Greenwood Lake Railroa:d through a 
'tunnel to Caldwell, ancl ,so on to Morristown? A. 
It was. 

Q. Have you had brought before your attention 
any plans in relation to building that tunnel route 

10 through the mountain? A. Yes, in 1909. 

Mn. C0NDIC'l': I forgot, at the start, be-
fore Mr. Harahan was sworn, I ought 'to 
·have correcte<l my testimony. 

Mn. PARKER: I will give you an oppor-
tunity to flo that. 

A. ( Continuing) In 1909 we had very active 
negotiations toward building this line and it 
looked for a time as if we would make arrange-

20 men ts for building. 

110 

40 

Q. (By Mr. Boardman) When was that? A. 
In 1909. 

Q. Have the railroad officials ever abandoned 
the illtention of putting through that tunnel line, 
if possible? A. No, it has never been abandoned. 
'L'he matter has been gone into a number of times 
and there has always been a purpose to build that 
line when the occasion required i't. 

Q. What has prevented your taking up_ the 
matter and having that line built? A. The nego-
tiations I spoke of, in 1909, were not concluded 
uecause we could not make satisfactory arrange-
ments with the party who was desired to enter 
into it, but outside of that, it has not been built 
because we have had other more important thing,s 
come up before the company which it had to ge't 
out of the ,Yay before .it could take that up. 

Q. W·hat are the advantages of that line as re-
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gaixls development of the country beyond the 
mountain? A. The advantages are that it gives 
a shorter line than the present line and it gives 
a straighter line, freer from curvature, more -sus-
ceptible of improvement into a high speed first 
class suburban line than the present line. 

Q. Is there any desirable business around, which 
that ro,ul is adapted for reaching? A. Morris- E@ 

town ·would be reached hy the Erie within a lesser 
distance than the present line of the Lackawanna, 
if that line was built. That is a very important 
suburban town. 

Q. If I understand it, you have an in'tention to 
build that line as soon as practicable it can be 
done? 

MR. CONDICT: I object to the question as 
the witness is not competent. 

MR. PARKER: I will withdraw the ques-
tion. 

CROSS EXAMINATION BY MR. CONDICT: 
Q. Mr. Harahan, does it come within your 

province, as assistant to the president, to attend 
t-o 'the payment of taxes on property? A. No, sir, 
it does not. 

20 

Q. Who is the man that pays the taxes? A. 30 
We have a tax agent. 

Q. Vi'ould you know whether the taxes on the 
premises in question in this suit have been paid or 
not? A. I would not. 

Q. If they were not paid, would 'that be an evi-
dence that the property was abandoned by the 
railroad? 

MR, PARKER: I object. It calls for a 
conclusion. 40 



50 

William J. Harahan-Cross. 

Q. ( Continuing) According to our customs? 
A. No, -sir, not necessarily. 

Q. How long do you allow ta.,es to remain un-
paid? A. I am not familiar enough with the pay-
ment of taxes to answer that question. 

Q. Did you say in your direct testilJilony that 
the plans to carry this project through were c•om-

lO pleted, to your knowledge? A. Completed? 
Q. Yes, the plans? vVere the plans completed? 

A. They were completed in a general sense, but 
probably some de'tails in connection with the con-
struction which are never completed until actual 
construction hegins, but the question as to the 
general location of the property, grades, and so 
forth, have been completed. 

Q. This road, through this property, was 
20 a tunnel, was it not? A. I am not sure. 

not know what property it is. 

to be 
I do 

Q. As a matter of fact, you are not using tbc 
right of way from Caldwell to Montclair, through 
Verona? A. We are using par't of the right of 
way, from Caldwell to a point probably half a 
mile east of Caldwell, and from that point we 
are not using it actually for railroad purposes. 

Q. Just describe, starting from the Caldwell de-
30 pot, how your train.s n:ow reach New Y•ork. A 

They run from Caldwell, over the line built from 
Oaldwell to Great Notch, and then strike the 
Greenwood Lake at that point, and thence to Jer-
sey City. 

40 

C!. The line from the Caldwell boundary line 
through Verona to the boundary line of Montclair 
is not being used at all? A. It ha.s not been con-
structed. 

Q. You said that it was always the purpose of 
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y,our. company to complete this road. How has 
that been exhibited? A. How was it exhibited? 

Q. How was that purpose exhibited? A. Well, 
in the origination of the projee't there was some 
property bought, and it is my understanding that 
we have warrantee deeds for certain portions of 
the pPoperty, and we have preserved that, as I 
understand it, as the property. 10 

Q. You would not claim the right to run over a 
piece of p1,operty unless you had a deed for it, or 
unless you had condemned it? 

MR. PARKER: I -object 'to the question on 
the ground that it is immaterial, irrelevant 
and incompetent, and also, that it call for 
a conclusion. 

A. No. 
Q. You said that in 1909 there were certain 20 

arrangements with a certain par'ty, you could not 
carry through? A. I said there were active nego-
tiations with a certain party. 

Q. Are there any negotiations pending now with 
anybody? A. Not at the present time. 

Q. Those negotiations, I presume, related to the 
raising of funds to build that line? Is that it? 
A. Financing the proposition. 

Q. There is nobody at the present time attempt• 30 

ing to finance it? A. No, not at the present time. 
Q. You are familiar with the maps in your office 

in the Terminal Building, that show this l'ight of 
way, are you not? A. I have seen them, but I can-
not say I am so familiar with them I could recall 
everything in connection with them, the detail. 

Q. Those maps show this line, do they not, from 
Montclair to Caldwell? A. As I recollect it. 

40 
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Q. And there are properties between Montclair 
and Caldwell that 'the company does not own, are 
there not? A. I am reasonably sure that that 
is so. 

Q. And those maps show which properties you 
own, and which properties are not owned by your 
company? A. I could not answer that with accu-

10 racy. 

MR. PARKER: Those mays will be pro-
duced later. 

CHARLES BUCHHOLZ, a witness produced and 
sworn on behalf of the defendants, testified as 
follows: 

&O DIRECT EXAMINATION BY MR. PARKER: 

Q. Where do you live? A. In New York City. 
Q. vVhat is your business? A. I am now c-on-

sulting engineer of the Erie Railroad. 
Q. How long have you been connected with tl1e 

Erie Railroad'! A. 'l'wenty-five years. 
Q. In what position;,? A. As chief engineer 

and consulting engineer. 
Q. In your business as engineer of the Erie 

ao Railr,oad, have you made any investigations in re-
gard to the construction and srtuation of what is 
called the Morristown or Caldwell Branch of the 
New York and Greemrnod Lake Railroad? A. I 
have, several times. 

Q. How often? A. I should think five or six 
times within that period, within the period of my 
service with the Erie Railroad. 

Q. Wnen was it first taken up by you? A. I 
4.0 think it must have been about 1887 or 1888. 
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Q. What d1d you do, what was done then in rela-
tion to this branch? 

Mn. BOARDMAN: Which, the Morristown 
or Caldwell Branch? 

MR. p AUKER: They are both the same. 
THE WITNESS: I take it you mean the 

branch from Montclair to Caldwell, the tun- 10 
nel line? 

Mn. PARKER: Yes. 

A. Why, I went over the line to examine its con-
dition, report to the first vice president in the 
management as to its 0ondition and about how 
much money it would take 'to complete it. 

Q. vVhy were you asked to do that, do you 
know? A. No, I presume there was some--

Interrupted by ~fr. Boardman. 

Q. You presume it was what? 
Mn. BOARDMAN: I ·object. The presump-

tions of the witness are incompetent. 

A. I presume there was pressure brought upon 
the railroad company :to complete this railroad. 

Q. What condition did you find that line in, as· 
respects the line between Montclair and Caldwell? 

20 

A. Oonsidering the length of time since the work ao, 
had been abandoned, it was very good. 

Q. Had there been any grading, -or- A. Yes, 
embankments, they were made, and the cuttings, 
they are in a very fair condition, and the tunnel 
at some places had fallen in, but was not seriously 
impaired as far as the "·ork had ·been done. 

Q. Did you go into the tunnel? A. At that 
time, I did, yes. 

Q. How far did you go info the tunnel, do you 40 
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recollect? A. I -should say some two or three hun-
dred feet. 

Q. vVhat wa:s the character of the roof of the 
tunnel? A. Pretty shaky in some places. 

Q. What was it made of? A. Red shale rock. 
Q. You say it was partly graded? A. Yes. 
Q. Could you give an estimate ·of about wha:t 

lO proportion of the work had been done, from the 
tunnel to Montclair? A. From the tunnel to 
Montclair? 

Q. Yes. 

MR. CONDICT: The tunnel is in Mont-
clair. 

MR. PARKER: To Montclair Junction. 

A. It must have •been preiity near two-thirds of 
20 that work finished, if not more. 

Q. vVhen was it taken up again, do you know? 
A. I think in 1890, ninety or ninety-one. I think 
it was 1890. 

Q. What was done then? A. The •same agitation 
was evidently going on, as to finishing this road. 
My opinion was again asked as to Jthe advisability 
of doing so and the cost of doing so. 

Q. Can you tell tlie other times it was taken up 
30 with you? A. Not particularly, but it came up 

periodically, over four or five years. The last time 
I distinctly recollect is 1905, shortly after some 
parties built a railroad from Essex Fels to Morris• 
town, and to make their investment profitable, 
they were exceedingly anxious that the Erie Rail-
road should build this tunnel line. 

Q. Can you tell us why the work was not taken 
ilp, to complete the tunnel line? A. Yes, the prin-
cipal reason was the railroad company needed the 

<&O 
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money it had, a!t so many places, to increase its 
revenue, that were more urgent than the comple-
tion of this particular branch. 'l'hat was probably 
the reason that in the previous times the thing had 
not been taken up ·seriously. 

Q. Can you tell us as to the gra:des of ·bhat pro-
posed road throug•h to Morristown? A. The grades 
were not much to brag of. That is the case also ,o 
on the Morristown and Essex Railroad,-eighty 
feet to the mile, eighty-three, to be exact. 

Q. Vi'hat would be the advantage of that road 
through the mountain"? A. It is my opinion the 
greatest advantage would be the development of 
the country around Verona, between the South 
Mountain, I think you call it, and Caldwell. 

Q. Is that country susceptible to development? 
A. It is a beautiful suburban country, yes. 

Q. Vi7ould it be likely to give a lucrative busi-
ness to such a branch? A. In my opinion, yes. 

Q. 'l'he railroad has been built on from Caldwell 
to Morristown, has it not? A. Yes. 

Q. By that tunnel route you would have a Foute 
through the mountain 'to Morristown, if it were 
completed? A. Yes. 

Q. Do you know what the distance would be to 
Morristown, through the tunnel? A. Twenty-nine 

20 

miles, I think. 30 

Q. What is the Lackawanna's distance? A. 
Thirty miles. 

Q. The present arrangement of going around 
'the mountain at Great Notch, how much longer 
is that than the proposed line? A. Five miles. 

Q. So there would he a saving of five miles on 
the route through the mountain? A. Yes, and it 
has the same objectionable grades in it that the 
other has. f.0 
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CROSS EXAMINATION BY MR. CONDICT: 

Q. How long since any work has been done on 
that line? A. I do not know. l :think it must 
have been away back in 1873 or 1874. 

Q. Nothing done since then? A. Not as I know 
of, no. 

Q. You say you went into the tunnel and you 
found the tunnel not in very good shape? A. It 
was not in shape to-

Q. When was it you went in? A. The fir-st time 
was in 18'88. 

Q. Have you been in there since? A. Yes, I 
.think I have been in there once, some time in 
the nineties, some time about 1895 or 1896. 

Q. Which tunnel are you talking about? A. 
The tunnel under consideration. 

Q. Where does that tunnel go into the moun-
tain? A. At Montclair. 

Q. What part ,f Montclair? A. The eastern 
part of Montclair, the northern part of 
!Montclair, under tbe hill. I do not know 
how to describe it, the name of the street. I have 
been there often, but I do not remember the name 
of the street. Two streets come together at that 
point. 

Q. Near Valley Road? A. I do not know. 
Q. You do not live in Montclair? A. No, I live 

in New York. 
Q. You know the premises in question in this 

case? A. The tunnel in question? 
Q. The premises, the property? A. YBs, I do. 
Q. Where is it locatoo? A. As I unde1'St_and it, 

the property in question is located in the north-
east, immediately over the tunnel, after the mouth 

~o of the !tunnel. 
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Q. Do y-0u know where the mountain is? A. 
Yes. 

Q. Just show us, whereabouts is this tunnel? 
A. Let me !Jave the map, I will describe it. I do 
not know the direction exac:bly. (,Mr. -Oondict 
shows witness the map.) There is the tunnel (in-
dica!ting) on the map) ; now, as I understand it, 
the property is here, between ,old Claremont 10 

Avenue and Prospect Avenue. 
Q. Y-0umean bebweenMountainAvenueandPros-

pect Avenue? A. Here ( indicating -0n the map) ; I 
judge it from Mr. Parker's description. I have been 
here (indicating) frequently I have been on t!Jese 
bridges, and met carriages here (indicating on the 
map). I have walked over the line from its junc-
tion with the main line of tbe New York and 
Greenwood Lake, on to the mouth of the tunnel, 
and have gone into the tunnel as far as I could 20 

without getting too dirty, and then come out and 
have met a carriage generally at Claremon!t Avenue 
and driven over the hill to the other encl l)f the 
tunnel and walked the balance of the wa.y up to 
Claremont Avenue. 

The map in question is called "Montclair 
and Greenwood Lake Railway, Morristown 
Branch." It is marked D-1 for iclentifica-
ti~ w 

Q. Does this map show the location of the tun-
nel correctly? A. Yes, apparently. 

Q. It is marked "tunnel" here (indicating)? 
A. But here (indicating) is the opening. 

Q. Does this maip show tlie tunnel and the cuts? 
A. Not clearly, the profile map sho,Ys th·at bet-
ter. 

Q. Then where was it you went into the tun-
40 
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nel? A. At the mouth of the tunnel, the exac!t 
street, I cannot describe it. I did not take the 
name of the street down. From this map_, there 
is the month of !the tunnel (pointing to a place 
one hundred feet east of Claremont Road or 
Avenue, south of Prospect Avenue). 

Q. Right at that point you •have just pointed to, 
10 there arc black lines drawn ·over the red center 

line of the right of way. vVha:t does that mean? 
A. Indicat ing apparently the face of the tunnel, 
according to all the signs of engineering prac-
tice. 

20 

Q. And then beyond that shading-? A. Two 
parallel lines are drawn and still shaded, and then 
they stop. nut if continued, they would meet 
other ,dotted lines further on, which are marked 
"tunnel." 

Q. Why are those dotted lines you speak of, 
omitted? A. I don't know. It is a freak of the 
draftsman. 

Q. Y.ou say you went into that tunnel, how 
many feet? A. About two hundred feet, two or 
three hundred. 

Q. That was in-? A. 1888, the first time. 
Q. The second time? A. I do not know the 

exact dates. I went in there a:t least three times 
311 within the period of my office with the railroad. 

Q. Can you make a rough estimate as to when 
it was that you went in there the second time? 
A. Probably in 1890. · I think it was in 1890. 

Q. Thalt was the last time? A. No, I think I 
went in there the last time, in 1897. 

Q. 1897? A. Yes. 
Q. It was all caved in then? A. No, it was not 

caved in in 1905, when 'I was at the mouth. I did ,o 
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not g,o in because there was too much water in it, 
no.t because it was caved in, but because tthere was 
too much water in it. 

Q. You know the mouth or near the mouth, of 
that tunnel, at that time, it eav-ed in? A. No, the 

·rocks had fallen in, and it was full of debris lthat 
had fallen from the roof, but it had not abso-
lutely caved in, or made it impossible for a man 10 

to go in. 
Q. Don't yon know it did cave in, and made a 

great depression of the ground above? A. No. 
Q. You never heard of that? A. No. 
Q. The work was abandoned, then, about just 

prior to 'tl1e time you went with the Erie Rail-
road? A. I do not know when. It was before I 
knew anything about it . It was prior to my be-
l"Oming chief engineer of the Erie Railroad. 20. 

Q. When you speak of having examined it, hav-
iug examined the line, and that it was in good 
,•nudition, you refer to the embankments and the 
ruts, do yon not? A. Yes, I do, and what was 
ronstructed of the tunnel. 

l). Y.ou say that in 1890 the matter was taken 
up again, but there was no work done on the tun-
nel, was there? A. No. 

Q. You say that this line would be, if run, if 30_ 

completed and run and operated, would be of 
great benefit to the public, do you? A. I do, 
yes. 

Q. Then why don't you build it? A. I gave the 
reason, I think, because they didn't have the 
money. We needed the money we did have for 
more urgent purposes. 

Q. Oan you say when they will have the money? 
A. The Lord only knows that, we don't. 
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Q. Do you think there is any immediate hope 
of raising the money? A. That depends upon what 
you mean by "immediate." Tomorrow? 

Q. Yes, tomorrow? A. Or within a year-? 
Q. Yes, within a year? A. Then I say, no. 
Q. Does the railroad control the road from Mor-

ristown to Essex Fells? A. Yes. 
Q. They do control it? A. I guess so, yes, I 

think they own all the stock. 
Q. Mr. McEwan claims to own it. A. I misun-

derstood you. No, we do not. I 'thought you 
meant the Oaldwell branch. 

RE-DIRECT EXAMINATION BY MR. PARKER; 

Q. The railroad controls the road between Great 
Notch and Oaldwell, does it not? A. Yes, 1.hat .is 

ao what I thought he asked me. 
Q. Did you make any estimate of the amount 

of money th.at ha,d been expended in grading the 
road and building that tunnel at the time work 
ceased? A. I think I did. 

Q. Do you remember what it was, approxi-
mately? A. No, I don't. 

RE-CROSS EXAMINATION BY MR. CONDICT: 

10 Q. Have you constructed branches for the Erie 
Railroad? A. Have I constructed any? ' 

Q. Yes. A. Yes. 
Q. Is it their habit or custom to build on prop-

erty that they bave not got a deed for, or have not 
condemned? A. Sometimes irt takes a long while 
to g·et deecls and get through condemnation pro-
ceedings. We have often finishfl<:l the railroad be-
fore that. 

,o Q. You have never known a case when they did 
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not get title eventually? A. No. vVe have some-
times operated the road for thirity years before 
getting title. 

MR. PARKER: At the close of the exam-
ination last time Mr. Condict reserved the 
right to put in a map thalt was intrnduced. 
I think there was a map i;hown Mr. Condict, 
and it is up to him to put it in. (Showing 10 
a map.) 

MR. CONDICT : I am not sure that that is 
the map, Mr. Parker. I would like t-0 put 
Mr. Palmer on !the stand. 

AU'RED P . BOLLER, a witness produced and sworn 
-on behalf of the defendants, testifies as follows: 

DIRECT EXAMINATION BY MR. PARKER: 

Q. Where do you live? A. In East Orange. 
Q. What is your businei;s? A. Consulting en-

gineer. 
Q. How long have you been in the engineering 

business, approximately? A. vVell, since I gradu-
ated from the Polytechnic, in 1861. I have been in 
it ever since. 

20 

Q. Where d-0 you operate? A. My office ls in :so 
New York. 

Q. vVere you ever concerned with making a sur-
vey and an examinat1on of what is called the Cald-
well Branch of 'the New York and Greenwood 
Lake Railroad, extending from :Montclair through 
a tunnel to Caldwell and beyond? A. I was. 

Q. At what time was that done! A. My recol-
lection in regard to that, it ii; so long ago, is very 
shadowy. It was in the early eighties. 40 
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Q. ·who employed you? A. J . Wyman Jones, 
who has been dead a number of years. 

Q. vVho was he connected with? A. He was an 
independent gentleman and he had considerable 
to do with railroads, and he had an idea of revamp-
ing this road in connection with the Greenwood 
Lake, and he wanted to know how much money 

10 it would take to complete it. He got me to or-
ganize an engineering corps and we ran •Out a 
center line and made an estimate and report of 
wha!t the conditions were and what it would cost 
to complete the road. 

Q. Mr. Wyman Jones was the trustee of one of 
the mortgages? A . Blessed if I know. Re may 
have been. 

Q. He was connected, to your knowledge, with 
20 the New York and Greenwood Lake management? 

A. In some way, yes. 
Q. What did you do in relation to that matter? 

A. You mean in connec/tion with this work? 
Q. Yes. A. I organized, as I said before, a sur-

veying party, which was under the charge of 
James Owen, I think, of Essex County, and we 
ran out the line and computed the work that had 
been done and the work that remained to be done, 

30 fr,om the junctfon out to Verona, a:nd beyond. 
Q. Did ·you make any map at thalt time? A. I 

see a map before me, signed with my name, and 
that is pretty good evidence, I think, that I did. 
It is strange it is not dated. That is my signa-
ture. 

40 

Q. This is a blue print, you think, or the map 
you made? A . Yes. 

MR. PARKER : I offer ithis for identifica-
tion. 

It is marked D-2 for identification. · 
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Q. Do you recogni2ie this profile map? A. I do 
not know that I recognize this particular one, but 
I remember the profile of the line when we ran 
over it. I remember that junction of the track and 
the red sand stone (indicating) . This come.; back 
to me, that I have seen this very same profile. 

MR. PARKER: I offer this map as an 
exhibit. 

It is marked Exhibit D-3. 

Q. Did you examine the work that had been done 
in the construction of that road? A. I did. 

Q. About how much of it had been conmructed, 
approximately? A. vVell, I would not like to say. 
The grading had been pretty well done between 
the streets there, through 11ontclair. There had 
not been very much done over on the Verona 
side. 20 

Q. But tbe grading was pretty much completed? 
A. It was pretty well completed, except what had 
been due to washing and lack of care. 

Q. Did you go into the tunnel? A. I did. 
Q. Describe its coudition as you found it. A. 

The tunnel was shaly sandstone rock tunnel. I 
remember tha:t very 11·ell. How far Wt! went in, I 
do not think it was over two or three hundred feet, 
because the water bothered us, and we could not so 
wade in, but there had been nothing:__it had not 
been mucked out, as we say in tunnel operations, 
thoroughly, bull I do not think there had been any 
falli.ng of the roof, or anything of that kind. 

Q. (By Mr. Condict) vYhen was that? A. Iil 
the early eighties. 

Q. How much of the tunnel had been completed 
at that time, ,do you know? A. I do not remem-
ber fully; my impre.ision is there was about nine •.o 
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hundred feet driven. Whether it was all head 
and part •Of the bench had been taken out or not, 
I do not r emember. 

Q. '.rhe two hundred and three hundred feet you 
speak of, was that head or bench? A. Full sec-
tion of the tunnel. 

Q. Was it a single or a double track tunnel? A. 
10 Single. 

Q. Could you give us an estimate O•f how much 
it would cost to build the tunnel so far as you 
saw it? A. I gave au es timate of finishing the 
tunnel, finishing the surface and grading up-

MR. CONDICT: That wa~ not the ques-
tion. 

A. (Continuing) I am not certain. I cannot 
put my hand on the report which had it in detail. 

2o 'l'he copy I had, I remember was destroyed with a 
lot of other papers. 

30 

Q. Can you give us an estimate of what it would 
cost to ·build the tunnel of that size, for .say, three 
hundred feet? 

MR. CONDICT: I object. IL loS immate-
rial. 

MR. BOARDMAN: I understand your ques-
tion is, to build i:t the way it was then. 

MR. CONDICT : No, a tunnel, he says. 
MR. PARKER: It is a quffition for an ex-

pert, I suppose. 

A. I should think through that sandstone rock, 
it would cost forty dollars a foot. 

Q. Forty dollars a foot? A. I should think so. 
That would not include lining. · 

Q. Does 'that tunnel have to be lined, did you 



65 

Alf-red J->. Boller-Dvrem. 

say? A. Yes, becaus;, · that shale rock i;, very 
loose, until they got to trap, then they probably 
wouldn't have to line it. 

Q. Further on, if I understand it, tl1e tunnel 
would run into trap rock? A. Yes, the profile 
shows it,hat. 

Q. Was any work done on the westerly side? 
A. The tunnel h8Jd been commenced on the west- 10 

erly face too, and worked both ends. This i;, the 
face. 'l'his i5 open cut here (indicating on the 
map). This portal had been taken out and 
dumped into these fillings (indicating) . 

Q. If I understan(l it, on the west side of the 
mountain, the beginning of the portal had been 
commenced? A. The tunnel itself had been com-
menced. The portal had been made, if my memory 
serves me. 

Q. Had the grading been clone on the road, on 
the west si{le of the mountain? A. I do not think 
there wa;, any grading •done except the stuff that 
came out of the portal-yes, there was somf' grad-
ing done there (indicating) on either side of 
Verona pond. The fillings from the tunnel exca-
vation h8Jcl been filled in at the depressions, near 
the pond. I think iU1is is the same profile that 
Wyman Jones showed me. .1 90 

Q. Did you ever have any.thing tJo do with this · 
branch after that? A. Never. 

Q. Where did you say you live? A. In East 
Orange. 

Q. Do you remember the time the tunnel was 
being built? A. No, I never was over there on the 
line until I went over i;t, to look after tlw trip that 
I spoke of. 

40 
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CROSS EXAMINATION BY MR. CONDICT: 

Q. ~ ' hen you went over it on the trip you speak 
of, you found the tunnel partially built? A. Par• 
tially built, yes. 

Q. The ~hale was falling do_wn into it? A. No, 
I would not say that. I think the floor was pretty 
clean, except the roughness and muck had not 

10 been dressed off. 
Q. It was timbered up? A. I don't think so. 

My impression is the rock was holding. 
Q. There was a larg'e amount of water there? 

A. Yes, it had not been excavated out, and it was 
not level -so the water could run off. 

Q. Can you tell how near the surface of the 
ground at the east portal, the rock came? A. No, 
I cannot tell anyth.ing a'bout it except as I would 

20 read it from t his profile. 
Q. Do you regard it safe to work a tunnel of 

that kind through shale, without timbering it? 
A. It depends on how the shale lays. My impres-
sion is it was not a timbered tunnel, but I would 
not swear. 

Q. You say you went into it in the early 
eighties? A. Yes. 

Q. Are these maps dated, to r efresh your mem-
ao ory as to when it was? A. There is no date upon 

this at all (indicating). 
Q. Can you tell whetlier it was 1879 or 1880? 

A. It was not before 1880, I am very sure. 
Q. Was it after 1883? A. No, I think i't was 

before. My impression is it '11'as about 1881. 
Q. Have you been there since? A. No. 
Q. Are you in the employ of the Erie? A. No, 

I have never been with the Erie. 
,o Q. The only reason you say that you think there 
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was a portal on the west side of the mountain, 
is by referring to this map (indicating)? A. By 
referring to this profile map. I think, but I would 
not swear, that this is the same map that vVyman 
J -ones handed me as part of the documents. 

Q. Does this pro.file map show the east portal? 
A. Yes. 

Q. Where? A. Here (indicating). This has 10 

been taken -out. 
Q. I call your attention to the words "finh,hed 

about 5500 yards removed," and ask you how far 
it is between the lines where those words appear. 
A. From here--let us see :the -scale--borizontal 
scale, 400 feet to the inch-according to that it 
would be, I would call it, .five hundred feet. That 
would measure five hundred feet and the heading 
goes two hundred feet further. This is heading 20 
and this is bench (indicating). The usual thing 
is to drive :the hea,ding through and break the 
benc-h out. 

RE-DIRECT EXAMINATION BY MR. PARKER: 

Q. If I understand it, that map shows that the 
tunnel ·bad been pmctically completed for five 
hundred feet? A. Yes, taking both end·s. 

Q. What do you mean by "taking 'both ends"? 
A. It is not five hundred fee:t at the east end, but 30 

there has been a certain amount excavated. That 
portion of the tunnel (indicating) has been ex-
cavated for about five hundred feet. 

Q. The heading which was made in constructing 
the tunnel, had been constructed :two hundred 
feet more? A. Yes, that wa-s seven hundred feet. 

40 
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George JI. Palmer-Dvrect. 
RE-CROSS EXAMINATION BY MR. CONDICT: 

Q. On the west end, how much ha,d been 
completed? A. They got into the trap rock there 
(indicating). That is about four hundred feet, 
I should -say about four hundred fest. 

Q. Is it not a fact that this map shows that the 
1·0 tunnel must be kept up to the line of the trap 

rock, which trap rock is above where the tunnel 
now exists? A. Tha;t is grade line up to trap'? 

ao. 

ao: 

4.0 

Q. Is it not a fact that this map shows it? 
(Rea,ds) "It must be kept to the line of trap." A. 
I do not understand what they mean by that. The 
finished tunnel has go:t to keep up to trap?-It has 
.got to break through it. I don't understand what 
that expression means. 

RE-DIRECT EXAMINATION BY MR. PARKER: 

Q. Do you remember what your -estimate was, 
for the total construction of the road through the 
mountain? A. I cannot say. 

GEORGE H. PALMER, a witness produced and 
sworn on belialf of the defendants, testified as fol-
lows: 

DIRECT EXAMINATION BY MR. PARKER: 

Q. "Where do you live? A. In New York. 
Q. What is your business? A . Assistant general 

land and tax agent of the Erie Railroad. 
Q. How long have you been in that business? 

A. I have been with the company twenty-nine 
years, practically in the same line of business, in 
the same department. 

Q. Does your office have charge of real estate 
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matter,;; at all? A. We have charge of all the 
records, real estate matters of the Erie Railroa'<l 
Company and subsidiary companies. 

Q. Mr. Condict says that some time in the early 
part of this year be called at your office and saw 
you; and a map was produced and -show:::i him. 
Do you recollect his call? A. I do. 

Q. Do you recollect which map was shown him? 10 
A. Why, this map (indicating), to my recollec-
tion. 

The map indicated is entitled Montclair 
and Greenwood Lake Railway. 

Mn. PARKER: I offer it and ask that it 
be mal'ked. 

It is marked D-4. 
Mn. PARKER: Mr. Condict, will you put 

that map in evidence? 
Mn. CONDICT: Yes, we offer it. 
It is marked C-10 in evidence. 

Q. Mr. Henry V. Condict testified that at this 
interview he had been told by you, be believed, 
that from your record it showed that the com-
pany had no rights in the property in question in 
this suit. Do you remember any such conversa-
tion? A. Well, I remember Mr. Condict coming 

20 

in and saying that somebody had offered to sell so 
him the property, and ·he wanted to know what 
claim, if any, the railroad company made to it, 
and I got out the map and showed him what 
memorandum we had, deeds we had in the depart-
ment, and askeg. him, or suggested to him, that he 
had better have a search made in the county 
clerk's office. I was not positive we ·had all the 
records in the department. We simply had what 
had been turned over to us. to 
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Q. Your only point was as to whether in your 
office you had a deed for the property? A. That 
was all, yes. 

Q. Have you got a memorandum of the deeds 
referred to on 'this map? A. I have the original 
deeds ,of all the maps. I haven't any memorandum 
made up separately. I have the original deeds, all 

10 the deeds we have in the department. There is 
one we do not seem to have. 

Q. This first deed you have (indicating), James 
Crane and wife, to the 'Montclair Railroad, dated 
May 31, 1870-? 

MR. CONDICT: We en!ter a general objec-
tion to the offer of any deed unless it de-
scribes the premises in question, or con-
veys some rights in the premises in que1>-

20 tion in this case. 
MR. PARKER: The maps that have been 

previously marked for identification, num-
bers D-1 to D-3, are now effered in evi-
dence. 

They are marked respectively D-1 to D-3 
in evidence. 

Mn. PARKER: I now offer in evidence the 
deed I ·have just referred to, fr.om James 

so Crane and wife. It conveys ,'the first tract 
on map known as Exhibit C-10, and other 
lands. 

MR. CONDICT: I object. 
It is marked Exhibit D-6, in evidence. 
It is marked D05 in evidence. 

Q. What is -the next ,o•ne? A. :Deed from Rich-
ard Green and wife to the •Montclair Railroa:d 
Company, dated ,June 1'1, 1870, conveying a part 

&O 
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of the line of the Caldwell Railway, .recordoo in 
Book D-15, page 8, .of Deeds for 'Essex County. 

MR. PARKER: I offer it in evidence. 

Q. These deeds, if I understand it, convey the 
property from the junction of the Greenwood Lake 
Railway to property marked on the map, "M. E . 
Hubbard"? A. Those, with the next one. 

Q. What is the nex:t one? A. George Stoker 
and wife to Montclair Railway Company, recorded 
in Book W-14 of Deeds, page 246. 

MR. PARKER: I offer this in evidence. 
It is marked Exhibit D-7 in evidence. 

Q. The next? A. Deed by Joel 111. Hubbard, 
dated May 24, 1870, recorded in Book B-15, page 
265. This conveys the triangle marked "Hub-

10 

bard." 20 

MR. PARKER: I offer this in evidence. 
It is marked Exhibit D-8 in evidence. 

Q. The next? A. Deed by Albert Pearce and 
wife to Montclair Railway Company, dated March 
3, 1870, recorded in Essex County Register's office, 
May 16, 1871, in Book S-15, page 140. That con-
veys a tract of land from the property marked 
"Jacob Meyer" to property conveyed by Julius H. 30 
Pratt to Montclair Railway Company, near the 
Valley Road. The Pratt deed we have not got. 

Q. You have not got the deed from Julius H . 
Pratt and wife to Montclair Railway Company? 
A. No. 

Q. The next tract? A. Joseph l\L Black. 
Q. The Stocking deed? A. That covers the cor-

ner of Pearce. We have not been ·able to locate the 
Stocking deed, exactly. ,o 
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MR. PARKER : I offer the Pearce deed in 
evidence. 

It is marked Exhibit D-9 in evidence. 
MR. PARKER: I offer the deed of Stock-

ing to · Montclair Railway Company, for 
property in the vicinity of lands marked 
"Kearney." 

It is marked Exhibit D-10 in evidence. 

Q. What is the next? A. Deed by Joseph Van 
Vleck ito Montclair Railway Company, dated 
March 25, 1871, conveying property marked "Van 
Vleck." 

MR. PARKER: I offer it in evidence. 
It is marked Exhibit D-11 in evidence. 

Q. The next? A. Deed by Amos Crane and 
20 wife, dated April 10, 1871, conveying property 

marked "Amos Crane." 

30 

MR. PARKER: I offer it in evidence. 
It is marked Exhibit D-12 in evidence. 

Q. What is the next? A. Deed by Henry Howe 
to Montclair Railway Company, dated May 1, 
1871, recorded in Book U-15, page 141, conveying 
property marked "Howe." 

Mu. PARKER: I offer it in evidence. 
It is marked Exhibit D-13 in evidence. 

Q. What is :the next? A. Deed by Francis Oli-
ver to Montclair Railway Compan,y, dated April 
17, 1871, conveying a small triangle in the right of 
way marked on Exhibit C-10, "Francis Oliver." 

MR. PARKER: I offer it in evidence. 
It is marked Exhibit D-14 in evidence. 

40 Q. All of these deeds, I think, call for fifty feet 



73 

George H. Palmer-Direct. 

on each side of the center line, do they not? A. 
Except the deed of Julius H. Pratt, which calls 
for twenty-five feet on one side and -seventy-five 
feet on the other, an odd irregular piece on the 
south. The others all can for fifty feet on each 
side of the center line. 

Q. What is the next? A. Deed of Emma S. H. 
Littell to Montclair Railway Company. .o 

MR. P ARKF.R: I offer it in ev1dence. 
It is marked Exhibit D-15 in evidence. 

Q. The next? A. Deed by James Jackson, dated 
August 29, 1871, recorded in Book W-15, page 586. 

MR. PARKER: I offer it in evidence. 
It is marked Exhibit D-16 in evidence. 

Q. You have protracted on this map the land 
granted by Jackson? A. I have. 20 

Q. Both on the right of way and in a separate 
map? A. Yes. 

Q. That property is for some of it, fifty feet, 
and then it is reduced to fifteen feet on each sci.de 
of the center line? A. It is irregular. It is less 
than that. It is thirtcrn and a half or fourteen 
feet on each side. 

Q. I:t is about twenty-five feet iu width, twenty-
six feet in width? A. Substantially twenty-six 30 
feet in width. 

Q. This property of Jackson immediately ad-
joins the premises in question, does it not? A. So 
I understand. 

Q. This uarro11· part is evidently the tunnel 
part? A. Yes. 

Q. How long is that tunnel part, how much on 
the south side? A. The average is seventy-three 
feet. co 
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Q. 'l'he Littell deed conveys property bounded 
easterly by the land of Parkhurst, westerly by Sun-
set Avenue, northerly and southerly by lines paral-
lel with, and fifteen feet from the center line of 
t he company, containing twenty-nine hundredths 
of an acre. This is the property marked between 
the Turnpike and Sunset Avenue, is it not? A. 

10 Yes. 
Q. And is property west of the property in 

question? A. Yes. 
Q. This deed is intended to convey land for the 

tunnel, is it not? A. Yes. 
Q. And ·it expressly states (I quote from t he 

deed), "it is expressly stipulated and mutually 
agreed by the parties hereto that the said strip or 
parcel of land shall he used only for the purpose 

20 of a tunnel for the railway of sai,d company, wllich 
shall be subterranean and at least one hundred 
feet below the surface of the ground, amr further, 
that all right, title and interest to and in said 
land remain s in the pa1·ty of the nr-st part, ex-
cept the right to construct and use said tunnel, 
which is hereby granted to said company, and no 
shaft shall be sunk on said land lJy said party of 
the second part, or its successors." The deeds 
stop there until tliey come to the other side of the 

ao mountain, do they? A. Yes. 

40 

Q. Then what have you? A. vVe have a deed of 
Marshall Baldwin, dated June 21, 1871, recor<led 
in Book B-15, page 384. 

Q. Does that convey Janel marked "Marshnll 
Baldwin and wife"? A. It doe.;. 

MR. PARKER: I offer it in evidence.· 
It is marked Exhihit D-17 in evi<lence. 

Q. The next? A. A deed dated :May 29, 1871, 
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·by Oharles Smith to Montclair Railway Company, 
recorded in Book U-15, page 295, conveying the 
property marked "Charles Smith." 

MR. PARKER: I offer it in evidence. 
It is marked Exhibit D-18 in evidence. 

Q. The next? A. Deed by Sarah Catherine Dob-
bins, da1ed J1me 26, 1871, recorded in Book U-1:5, 10 
page 290, conveying property marked "Sarah Cath-
erine Dobbins." 

MR. PARKER: I offer it in evidence. 
It is marked Exhibit D-19 in evidence. 

Q. What is the next? A. Deed of Josephine C. 
Siler and husband, dated May 19, 1871, recorded in 
Book W-15, page 538, conveying proper:ty marked 
"Frederick 1Siler" on the map. 

MR. PARKER: I offer it in evidence. 
It is marked Exhibit D-20 in evidence. 

Q. The next? A. Deed by Marcus E. Kent, 
dated February 19, 1870, recorded in Book S-15, 
page 137, conveying property marked "Kent." 

~fa. PARKER: I offer it in evidence. 
It is marked Exhibit D-21 in evidence. 

20 

Q. The next? A. Deed by Stephen Personet, 30 
dated February 19, 1870, recorded in Book S-15, 
page 136, conveying property marked "Stephen 
Person et." 

Mn. PARKER : I offer it in evidenCP-. 
It is marked Exhibit D-22 in evidence. 

40 
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Q. The next? A. Deed by Alexander S. Gould 
and wife, <lated November 27, 1869, conveying 
property marked "A. S. Gould" on said map. 

MR. PARKER : I offer it in evidence. 
It is marked Exhibit D-23 in evidence. 

Q. After that, I understand it, Mr. Palmer, the 
10 line of the right of way of the Morristown branch 

strikes the railroad now actually existing and con-
structed up to Caldwell, does it not? A. It does. 

Q. Of which you have obtained all the title 
deeds, either at the time that these deeds were ob-
tained, or subsequently? A. Ye!!. 

Q. ·wh-at is the length of this branch :to where it 
strikes the line in operation? A. It runs about 
four miles. 

2° CROSS EXAMINATION BY MR. CONDICT: 

Q. All these deeds that have been offered are 
noted -on the map C-10, are they not? A. Yes, all 
but the Stocking deed. 

Q. Where is that? (Witness shiows Mr. Condict 
the deed in question.) 

Q. Where is that property? A. Somewhere in 
connection with the Pearce h•act. We have never 
been able. to locate that exactly. (Reads.) 
"Bounded easterly on the west line of Central 
Avenue, southwesterly by the land of said com-
pany purchased of Albert Pearce," it is somewhere 
right in here ( indicating on the map). 

Q. It does not cover any part of the premises 
in question? A. No. 

Q. (By Mr. Parker) It covers property be-
tween Harrison Avenue and Chestnut Street? A. 
Between Chestnut Street ·and Central Avenue. 
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Q, Why was it not noted on this map? A. Be-
cause we could not locate the exact boundary lines 
of both ends and we left it off until such time as 
we could look it up on the record, 

Q, Who owns the property described in all 
these deeds you have offered in evidence? A, It 
belongs to the New York and Greenwood Lake 
Railway. 10 

Q, Have you possession of all the deeds and 
records of that company? A, I could not say, 
vVe have all that were turned over to us. The 
records were passed around from one officer to 
another. I cannot say we have got all tbere are, 
I know we have not all the records. 

Q, Are you a lawyer? A. No, 
Q. Have you done searching? A. I have done 

searching. 
Q, Have you searched any of these titles? A, 

No. 
Q. Have you looked into the record,s to find 

·whether or not there is any deed of the premises 
in question? A. No, I never have, 

Q. Who has? A, We rely on this abstract, 
I t hink prepared by M:r, Parker, 

Q, Does this cover the premises in question? A. 
No, 

Q. Is there any other abstract or paper in 
office relating to the premises in question? 
do not know of any. 

your 
A. I 

Q. If there were any there, would you kuow of 
it? A. Yes, if in the office, I would. 

Q. Have you made a search in your offiCt' since 
the beginning of this suit with the object of find· 
ing such paper or record?., A. No, not since the 
suit. It was all checked up very carefully a num-

20 

30 

,o 
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ber of years ago. Everything we had was turned 
out then and put together. 

Q. Then this map shows the property that was 
purchased by the railroad at the beginning of the 
construction? A. So far as the records of our 
department show. I cannot swear to anything 
else. 

10 Q. And where the map has no notations on it, 
on any particular parcel, such as the parcel in 
question, would that indicate in your mind that 
the railroad had no interest in that parcel? A. 
No, not necessarily. It would simply indicate that 
either we were unable to locate the property from 
the deeds we had, or else that we had no deeds in 
our department for it, for that pareel. There is 
one offered today, we have never been able to 
locate, but I do not think it comes in this sec-

20 tion. 

:10 

Q. You know now, do you not, Mr. Palmer, 
that the Greenwood Lake Railroad now claims to 
have some right in the premises in quest.ion? A. 
Yes, by defending the suit. 

Q. Do you know upon what they base their 
claim? A. I do not. 

Q. Is there any basis for their claim? 

MR. PARKER: I dbject. The witness is 
ruot competent to answer the question. 

A. I am not competent to say. 
Q. You were of the opinion when I called there, 

that they had no claim? A. I knew that I showed 
you a,t the time you were there--

Q. (Interrupting.) All the claim you had? A. 
All the records we had in the department. 

Q. You gave me to understamd you had no 
40 claim, didnt you? A. No, sir. 
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. Q. You told me, didn't you, that so far as your 
office showed, it · bad· no claim? A. I told you 
that so far as my offic.e showed, we had no record 
of any conveyance covering this piece ·of property. 

Q. Have you found·anybhing since? A. No, sir. 
Q. Do you think . they have a claim oow? A. 

I hardly think that is · a fair q uei,tion, is it? 
We have gone in and done work, certainly. l!Ol 

Q. Who has gone in and done work? A. Tbe'.re 
has been work done there. 

Q, But · not z 011 the· part , of the New York and 
Greenwood · Lake Railway? A. ,No; not a,s I 
kii:,ow of. 

Q. By sonie prior company? A. Presumably, 
ye8. I do not know of any. 

Q. The company that did work on this prop-
erty, mor,tgaged it, d.idn't they? · A: Mortgaged 20 
the land. 

Q. The right of way? A. Yes. 
Q. They didn't mortgage 'the 'preinis•es in ·.ques-

tion, did they? A. I clo11't reco'llect, now. It 
was a regular blanket ni.ortgage, covering all the 
property of the c·ompany, not specifying any 
particular piece. · 

Q. They did not have any ii;iterest in this 
property? A. I don't lrno~. I do 'not say that. 
I do not know. All I can testify to is what we 30 

have in our department. 
Q. There were some condemnation proceedings 

to cover part of this property on this line? A. 
You mea.11 ~vben the line. was built. But they took 
title. 

Q. · For instance, the Ja~kson property? A. I 
don't know. 

MR, .p ARKER: W,e expect to' prove tba,t. 
40 
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Q. When was this map, 0-10, made? A. I 
don't know. That may was hanclecl to me by 
Abram S. Hewitt in his office. 

Q. (By Mr. Parker.) Who was ·he? A. At 
that time, I think, president of the New York 
& Greenwood Lake Railroad. 

Q. How long ago? A. Some time a.bout 1893. 
Q. These papers were turned over to you in 

1893? A. About that clabe. We got these papers 
at different times, some maps we got at one time, 
and the map turned over to us was lost and I 
went clown to Mr. Hewitt and got this map. 

Q. No map was ever filed in the office of the 
Secretary of State? A. I cannot say. 

Q. Did you ever file a map there? 
MR. PARKER: We are going to cover that 

point •too. 'fhere is no map filled. 
Q. How long have you been with the company? 

A. Twenty-nine years. 
Q. Do you know whether any work has been 

done on .this property since you have been in the 
employ -of the company? A. Well, personally, 
I don't kn-ow of any. Our department records 
have nothing to do with that. 

Q. Do you know wheth,ei• they have paid any 
30 taxes on this right of way? A. Yes; we have 

paid taxes on it. 
Q. On all the prnperty · shown in these deeds 

you have here? A. Yes. 
Q. Have you paid taxes on the premises · in 

question? 
Q. As ,a matter of fact, they haw not, Mr. 

Palmer, paid any taxes. v\7here do you pay 
taxes? A. I think this is third class property. 

,o We pay to the town of Montclair. 
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Q, And you have never paid taxes on this right 
of way t hat you have offered •the deeds of, to 
any other place, have you, except the town of 
Montclair or its predecessor? · A. I cannot say, 
off hand. There have been so many changes in 
the tax laws in the last ten years I cannot say. 

Q. As far as you know, you have never paid 
taxes in 'rrenton on this right of way? A. As far 10 
as I know personally, I do not want to say. I 
do not have charge of the pa.yment of taxes. I 
cannot go into detail 3JS to that, 

Q. You knew that I was about to buy this 
property when I called on you, did you not? A . 
Yes, you said you had it offered to you, 

Q. And you referred me to M:r. Williams, did 
you not? A. Yes. 

Q. And you and Mr. vVilliams and l had a 20 
talk about the matter? A, I do not recoUect. l 
know you came in to see M:r. vVilliams several 
times and I brought in the map, I do not remem-
ber that we three talked together. 

Q. He is a man that has authority? A. He is 
in charge of the departmellt, yes. 

M:R. CONDICT: You are going to produce 
him? 

l\1R. PARKER: I do not think so. 

Q. Do you remember him saying anything while 
you were there indicating that the road claimed 
the premises in question? A. I do not recollec\ 
the conversation, I dot recollect beng present 
at the conversation. 

Q. Don't you remember that you told me that 
if the railroad had any claim in the premises in 
question there would be some indication on this 
map to that effect? A. No, sir. 

so 
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T·hornas Haggerty-Direct. 
RE-DIRECT EXAMINATION BY MR. PARKER: 

Q. Did Mr. Condict ask you whether or not the 
company-you could produce and show a deed 
for this property? A. No. 

Q. ( By Mr. Condict). Don't you remember I 
said something like this, that I thought the easiest 

10 a,nd simplest way to find out whether you had any 
interest was to come right to headquarters and 
ask the question? A. I think you did, yes. 

so 

ao 

Q. Mr. Condict wanted to know whether you 
had any record title to that property you could 
produce, and you told him you had none you could 
produce at that time? A. Not in so many words. 
That was it in substance, yes. 

THOMAS HAGGER'l'Y, Sergeant-at-arms of the 
Court of Chancery, being called by Mr. Parker, 
on behalf of the defendants, (and not sworn) tes-
tified as follows: 

Q. I asked you to produce some records of the 
Court of Chancery, have you them? A. Yes. 

He produces records of the following 
suits: 

Sui:t of Abram S. Hewitt vs. Montclair 
Railway CompawiJ--

·MR. PARKER: I offer in evidence the 
original records of the Court of Chancery 
in a suit between Abram S. Hewitt, and 
Montclair Railway Company for the fore-
closure of the mortgage upon the property 
and franchises of the Montclair Railway 
Company, . under a second mortgage. 

,o MR. CoNDIC'l': I object to this offer, and 
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all other records are objected to because 
the said foreclosure, and the &aid papers 
do not describe the premises in que&tion 
or refer to the same, and because said evi-
dence is immaterial. 

MR. PARKER : 'This proceeding is to fore-
close a mortgage dated November 1, 1871, 
made by Montclair Railway Company to l!O 

Abraham S. Hewitt, Trustee recorded in 
Book · A-6, page 373, of Mortgages for Es-
sex County. 

Suit of Maroi/,8 L. lVan·d ancl Abram S. 
He-witt vs. Mason Loomis, ancl others. 

M.a. PARKER: I offer in evidence the pro-
ceedings in the Court of Chancery on bill 
filed November 17, 1873, in a suit between 
Marcus L. Ward and Abram S. Hewitt, 20 
Complainants, and Mason Loomis, Elias N. 
'Miller and Conrad Jordan, receiver, de-
fendants, for the foreclosure of a mortgage 
dated •September 1, 1870, made by Mont-
clair Railway Company to Marcus L. Ward 
and Abram S. Hewitt, trustees, to secure 
a large ·number of bonds, amounting .in all 
to two n~illion five hundred t]l(ousand 
dollars, this mortgage being recorded in 
Book P-5 of Mortgages for Essex County, 30 

page 381. 
Mn. CONDIC'l': I make a proposition to 

you, that we get together and make a state-
ment of the case as to \Yhat these · papers 
contain, instead' of having then1 all clut-
tered up on the record. 

MR. p ARKER: That will be satisfactory 
to me, but I have the original papers here. 

Suit of George Walker ancl Amzi Docld 40 
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vs. M o>ntalair d, (lreemvoo,i Lake RaiVW<J11J 
Comp111111/f. 

MR. PARKER: I offer in evidence the 
foreclosure proceedings in Chancery, on bill 
filed December 28, 1877, in a case wherein 
George Walker and Amzi Dodd were com-
plainants, and Montclair and Greenwood 

10 Lake Railway Compauy were defendants, 
for the foreclosure of a mortgage of seven 
hundred thousand dollars, recorded in Book 
D-7 of Mortgages for Essex County, page 
284. 

MR. CONDICT: These offers are all sub-
ject to my objection as made above. 

FRED G. STICKEL, JR., a witness produced and 
· so sworn on behalf of the defendants, testified as 

follows: 

30 

f.O 

DIREC'.L' EXAMINATION BY :c\!ln.. PA.JlKER: 
MR. P ARKEllt: I offer in evidence a cer-

tified copy of the survey and location of a 
part of the extension of the Montclair Rail-
way into the township of Caldwell filed 
January 1, 1870, recorded with a number 
of other papers, in the Secretary of State's 
office, with certificate of the Secretary of 
,state, of such filing. The survey is in 
words following: (Reads) "A · survey and 
and location of the center line of a part 
of the extension of the Montclair Railway 
into the township of Caldwell, from the 
village of Montclair, at the termination of 
that part of the Montclair Railway line 
which leads from Jersey City to Montclair, 
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to the westerly side of Corby Lane in the 
township of Caldwell, the distance being 
12,255 feet . 

"Beginning at a point in the towmhip of 
Montclair, on the line of Amos Crane. two 
hundred and seventeen feet south, 7 degrees 
30 minutes west, from a chestnut tree 
standing in the southeast corner of the 10 
lands of B. S. MusgTave; thence on -a curved 
line inclining southwardly, with a radius 
of 1273 feet, a distance of 3245 feet; thence 
on a straight line tangent to said curve, 
bearing south 50 degrees 30 minutes west, 
a distaince of 220 feet; thence on a curved 
line inclining northwaTdly, with a radius 
of 1,432½ feet, a distance of 1513 feet; 
thence on a straight line tangent to said 
curve, bearing north 69 degrees west, a dis- 20 

tance of 4462 feet; thence on a curved line 
inclining northwardly, with a radius of 
2865 feet a distance of 850 feet; thence 
on a straight line tangent to said curve, 
hearing north 52 degrees west, a distance of 
1955 feet to the westerly side of Corby 
Lane aforesaid. December 31, 1869. J. 
H. Pratt, President of the Montclair Rail-
way Company." (Endorsed) "Filed Janu-
ary lsrt, 1870." 

MR. CONDICT: I object to the offer as 
being immaterial and incompetent testi-
mony in this case. 

It is mal'ked Exhibit D-24 in evidence. 

Q. You are an attorney at law? A. Yes. 
Q. You practice in association with Cortland 

and W:ayne Parkel'? A. Yes. 

30' 
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Q. Have you made a copy of the documents 
constituting the title of the Montclair Railway 
Company, as set forth in the answer filed in thi·s 
case? A. I have, 

Q. Are the;:e copies made by you? (indicating) 
A. Copies made and compared,-not made, but 
compared, by me, after having been made by a 

10 gentleman under my superintendence, from the 
records at the Court House. 

Q. What is the first one, in order of time? 

MR. CONDICT : All these copies are ob-
jected to for the reasons above given. 

MR. PARKER: They are not objected to, 
for informality of proof? 

MR. CONDICT : No. 

20 A. The.• first is a deed of trust, Montclair Rail-
way Comipany to Ward and Hewitt, trustees,, 
dated September 1, 1870, recorded in Book P-5, 
page 381, of deeds for Essex County, mortgaging 
all the property and franchises of the Montclair 
Railway Company, to secure a large issue of 
bonds, amounting to one million five hundred 
thousand dollars, covering all and singular the 
line of railway, known and to be known as the 
Montclair Railway, as the same is being, and 

30 shall be, constructed from the line of the state 
of New York at Greenwood Lake, to the Hudson 
River, also the branches thereof, to wit, the 
Hackensack branch- and the Caldwell branch, 
extending from Montclair into the towmhip of 
Caldwell, including all the railway, etc., and all 
real and personal property held or acquirerl 
or hereafter to be held or acquired by said com-
pany, its successors and assigns, for <!Se i11 oon -

4c nection with the said railway and the branches 
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of the said party of the first part, or with any 
part thereof, or with the business of the same. 

Mil. P ARKEJR: I offer it in evidence. 
It is marked Exhibit D-25 in evidence. 

Q. Wh.at is the next? A. Mortgage from Mont-
clair Railway Company to Abram S. Hewitt, 
trustee, to secure a bond of fifteen hundred thous- 10 
and dollars, dated November 1, 1871, recorded in 
Book A-6 of mortgages of Essex County, on page 
373, conveying the premises, railway and fran-
chises of the i\fontclair Railway Company by 
substantially the ,same description as in the 
last mentioned mortgage, and including the Oalcl-
well Branch of said railway. 

MR. PARKER: I offer it in evidence. 
It is marked Exhibit D-26 in evidence. 20 

Q. What is the next? A. Deed from William 
Patterson, i\Iaster, to Abram 'S. Hewitt, trustee, 
dated January 7, 1875, conveying the same prop-
erty and franchises as described in the mortgage 
from Montclair Railway Compan.y to . Hewitt, 
dated November 1, 1871, recorded in Book A-18, 
page 516, of deeds for Essex County. 

MR. PARKER: I offer it in ·evidence. 
It is marked Exhibit D-27 in evidence. 

Q. What is the next? A. Deed from William 
Patterson·, Master, to Marcus L. Ward and Abram 
S. Hewiitt, trustees, dated September 27, 1875, and 
made in accordance with a decree in Chancery in 
a case wherein Marcus L. Ward and Abram S. 
Hewitt trustees were complainants, and Elias 1\1. 
i\filler, and others, receivers of the Montclair 
Railway Company were defendants, and convey-

30 

,o 
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ing the property and franchises set forth and de-
scribed in the mortgage made by the Montclair 
Railway Company to Marcus L. vVard, dated 
September 1, 1870, recorded in Book P-18, page 
424. . 

Mn. PARKER: I offer it in evidence. 
It is marked Exhibit D-28 in evidence. 

Q. What is the next? A. Deed from Marcus 
L. Ward ·and Abram S. Hewitt, trustees, to the 
Montclair and Greenwood Lake Railway Com-
P'any, dated November 29, 1875, conveying all the 
premises, franchises and property .formerly of the 
Montclair Railway Company, conveyed to them 
by William Patterson, Master, as • aforesaid, re-
corded in Book R-18 of deeds, page 278. 

MR. PARKER: I offer it in evidence. 
It is marked Exhibit D-29 in evidence. 

Q. What is the next? A. Mortgage by Mont-
clair and Greenwood Lake R•ailway Company 
to George Walker .and Amzi Dodd, trustees, dated 
December 1, 1875, recorded '.in Book D-7 of mort-
gages for Essex County, page 284, to secure the 
sum -of ·seven hundred thousand dollars, conveying 
all the franchises and privileges and property 

31! of the Montclair Railway Company, now of the 
Montclair and Greenwood Lake Railway Com-
pany, and all the franchises and privileges of the 
said last named company, whether or not derived 
from the Montcl'air Railway Company; especially 
all t he said railway of the said company, lately 
known as the Montclair Railway, as the said 
railway is being and shall be constructed from 
the line of the State of New York at or near 
Greenwood Lake to the Hudson River, and alRo 

~o 
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the branches thereof, there being mentioned, 
among others, the Caldwell branch, extending 
from Montclair into the Township of Caldwell. 

MR. PARKER: I offer it in evidence. 
It is marked Exhibit D-30 in evidence. 

Q. What is the next? A, Deed by William 
Patterson, Master, to Abram S. Hewitt and C. W. :i.o 
Field, and John B. Dul\font, under a decree in 
Chancery, in a cause wherein George Walker and 
Amzi Dodd, trustees were complainants, and Mont-
clair and Greenwood Lake Railway Company, et 
al, were defendants, conveying all the franchises 
and priv-ileges and property described in a mort-
gage made by the Montclair and Greenwood Lake 
Railway Company to George Walker and Amzi 
Dodd, trustees, recorded in Book X-19 of deeds, 
page 449. 

Mn. PARKER: I offer it in evidence. 
It is marked Exhibit D-31 in evidence. 

Q. What is the next? A. Deed by Abram S. 
Hewitt, Cyrus W. Field and John B. Dumont 

20 

of the fir.st part, and New York and Greenwood 
Dake Railway Company of the second part, con-
veying all the property which was conveyed to 
them by deed of William Patter.son, Master, as 30 
aforesaid, recorded in Book C-2O of deeds, page 
17. 

·Mn. PARKER: I offer ti in evidence. 
It is marked Exhibit D-32 in evidence. 
MR. CoNDIC'.r: All these documents are 

objected to as being irrelevant, immaterial 
and incompetent. 

Q. What is the next? A. I have here a copy 
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of the act to incorporate the Mo_ntcl:iir Railway 
Company, (Pamphlet Laws of 1867, page 301) 
and -amendments to said act, allowing amended 
surveys in lteu of survey:S deposited in the Secre-
tary of State's office, i;Iarch 17, 1869 and llfay 
18, 1869 and May 27, 1869, being the Pamphlet 
Laws of 1871, page 469. 

MR. PARKER: I offer the same in evi-
dence. 

It is marked Exhibit D-33 and D-34 re-
spectively, in evidence. 

MR. PARKER : I also offer in evidence 
a copy of _ the lease of the Greenwood Lake 
Railway, made to the Erie Railroad Com-
pany, dated May 1, 1896, and recorded in 
the office of the Register of Essex County, 

20 August 4, 1896. 

• 30 

It is marked Exhibit D0 35 in evidence. 
MR. PARKER : I also offer in evidence the 

articles of association of the New York 
and Greenwood Lake Railway Company, 
filed November 1, 1878, and recorded in 
Book E of Corporations, page 264, in the 
office -of the Secretary of 'State. 

It is marked Exhibit D-36 in evidence. 

CROSS EXAMINATION BY MR. CONDICT: 

Q. Have you made a search of the records of 
the County of Essex, relative to these documents? 
A. I have traced theni down from the two mort-
gages, the devolution of title down to the last deed 
into the New- York and Greenwood Lake Railway 
Company. 

Q. Have you searched the r~cords at Trenton 
40 to -ascertain whether there are any other docu-

ments? A. No, I have not. 
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John R. Mac1lrthur-Di1·ect. 
Q. Did you search particularly against this 

Peter Donald tract, the premises in question? A. 
In connection with this comparison? 

Q. Yes. A. No, sir. 
Q. In any connection? A. I searched Peter 

Donald. I grantored Peter Donald, yes. 
Q. Did you find any deed or document by him IO 

affecting the premises in question? A. No, sir, 
I did not. 

Q. Did these documents that you have offered 
in evidence here, cover the Peter Donald property, 
the premises in question? A. They purport to 
cover the railroad, as shown on Exhibit C-10, but 
there is no specific reference to Peter Donald. 

Q. Or to the premises in question? A. Or to 
the premises in que~tion, except as being covered 20 
by the other terms, by the "Caldwell branch". 

Q. Except in a general way, as Mr. Parker 
has read it? A. From the mortgage, yes. 

Examination adjourned to Monday, September 
19, 1910, at two p. m. 

September 19, 1910. 30 

JOHN R. MACARTHUR, a witness produced and 
sworn on behalf of the defendants, testified as 
follows: 

DIRECT EXAMINATION BY MR. PARKER: 

Q. ·where do you live? A. I live in New Yorlt 
City. 

Q. What is your business? 
and contracting. 

A. Engineering 40 
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Q. vVere you ever in partnership with your 
father George ·w. MacArthur? A. No, my father's 
name was Archibald. 

Q. Were you ever in partnership with him? A. 
We were a corporation and he was the president, 
and I was an officer of the corporation. 

Q. In what business? A. Engineering and con-
IO tra~ting,_ largely railroad building . 

. Q., .HOW' long did the MacArthur firm in vari-
ous forms carry on that business? A. About 
eighty-five years now. 

Q. ( By Mr. Condict). What is the name of the 
firm? A. MacArthur Brothers Company. 

Q. Was your father's firm engaged on the Cald-
well branch -of the Montclair Railroad? A. They 
wel'e,· yes. ·- · 

20 Q. In what years ,Yas this construction car-
ried on? A. I cannot be perfectly exact about the 
months, 1870, 1871 or 1872, to the bes•t of my 
recollection. 

Q. Where did .you live at the time that this 
work . ,wai, carried on? A. On Valley Road, not. 

· far from the embankment th-at was to cross the 
road, going through the fields. 

Q. In Montclair? A. In Montclair, mid Upper 
30 Montclair now. 

Q. What did you observe; describe the con-
struction of the railroad while it was going on 
through there? A. It was as evident as railroad 
construction always is. We had a full force, 
-teams and _n;i.en and cars laying down track from 
the mouth of tlie 'tunnel across the fields, across 
Amos -Orane's :ol'd ' place at Valley · Road at that 
time, I think across Valley Road, and the ma-

,o teri-als out of the tunnel and its approaches were 
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carried on across, down across these fielus, and 
used for the railroad embankment, as is the usual 
custom and practice. 

Q. vVas there any noise in the construction of 
this tunnel? A. Oh, yes, noise in the construction 
of the earth work and in the construction of the 
tunnel, noise of blasting, drilling, dumping of 
cars, an:d the shouting of teamsters. 

Q. And they were blasting in the tunnel at that 
time? A. They were blas·ting in the tunnel and 
also blasting before the tunnel was reached, in 
the approach cuts. 

Q. In the streets near to the mouth of the tun-
nel could the tunnel be seen? A. Oh, yes, the 
tunnel could be seen if anybody came near enough 
to see it; it was always conspicuous, people 
visited it at all ,times. 

Q. Did you ever go in the tunnel? A. Ver;v 
often. 

Q. How far did you go in? A. Well, I went 
into the bench and went into the headings. I 
used to go w:th my father very often into the 
tunnel as far as the tunnel work had advanced 
from time to time. It was driven by cutting a 
number of feet heading, and the bench. I don't 
recall the number of feet, hut it was a long way, 
to a boy's imagination. 

Q. Did the tunnel have any defect on the water 
supply of the town? A. I remember there \Yere 
a great many complaints. I remember bearing 
my father discuss it, that one neighbor and then 
another neighbor in the neigborhood of the tunnel 
were complaining that it was drying their wells. 
It was wet. 

Q. vVere there any bridges across any cuts? A. 

LO: 

20 

30 

I don't recall any bridges at that time. ,o 
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Q. Do you know of any disputes about title 
at that time? A. No, I never heard of any dis-
putes, I was a young boy. 

Q. Did you observe any cessation of the work 
on account of disputed title or anything of that 
sort? A. No, not that I ever heard. The 
work did not cease and I never heard of any dis-

10 putes about title. 
Q. vVas the work continuous? A. Continuous, 

until it came to a full stop because of some legal 
difficulty, I believe the foreclosure of the bonds. 

Q. vVas :the work your firm did on the tunnel 
all paid for? A. No, sir, to the present time, 
within a considerable amount of money. I think 
there was some ninety odd thousand dollars. It 
may have been reduced. I know it was rather a 

20 black eye at that time and remained so for some 
time. 

Q. Do you know the cost of the construction 
work that you did? A. No, I don't know. I 
could pretty well figure it. I remember I had oc-
casion three years ago when they were putting 
through this Bergen cut, ,to lmow what it cost, 
and father produced his old contr-act,-it was 
very interesting, thirty or forty years old. Oper-

ao a:tions then were almost double what they come 
to now. I don't recall, but if I bad the number 
of feet I could make a calculation of it; two or 
three hundred feet, I don't know what, I would 
have to guess at th·at or figure it. 

Q. Did you observe any work being done on 
the west end of the tunnel? A. Yes, I remember 
the approach w·ork there, approaching the west 
end of the tunnel. I don't recall whether they 
ever got to :the turn of the ,tunnel, I mean the 

40 portal of the tunnel, where you go in under 
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ground, but there was considerable approach in 
trap rock, which was carried to Verona Lake. 
That 1Yas harder rock. 

CROSS EXAMINA'rION BY MR, CONDICT: 

Q. How old are you? A. Forty-eight. 
Q. You went into the tunnel then in 1871 or 

1872? A. Yes. :ro 
Q. Was it timbered up at ti.tat time? A. I 

don't recall that it was timbered, except the 
beading would be timbered. I don't recall. I 
don't think it was fully timbered . It may have 
had the construction timber in, that I cannot 
recall. I am inclined to think it was. I know 
there was not a permanent timber, a permanent 
lining. 

Q. 'l'here was plenty of water there'/ A. Yes. 20 

Q. That being the case, wouldn' t that cause 
the timber in there to rot? A. It might, if there 
was any great amount of timber. 

Q. How long would that timber last in there? 
A. 'rhe life of timber under water--

Q. (Interrupting.) 'rhat wouldn't be all under 
water? A. It might last longer if there was water. 
I don't know to what extent the water might 
preserve it or rot it. As we advance our headings, ao 
before it has gotten to its full section, to protect 
the workmen, it is ordinarily timbered and it is 
determined afterward whether the tunnel is in 
such ground that it needs permanent timber. 

Q. The tunnel not having been completed, 
naturally the timber would be left there? A. I 
don't know. I know we left it over n ight, just 
the way it was. 

Q. What sort of rock was it? A. On the east 40 
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side, red sandstone, and on the other, trap. 
Q. Red sandstone, that is not very safe for a 

tunnel without timbering, is it? A. It depends 
upon the density and quality of the sandstone. 
We build a great many sandstone tunneLs without 
timbering. 

Q. Was this a sort of shale? A. No, I wouldn't 
lO call i't shade. I would call it laminated red sand· 

s,tone, hardly in the shale class. 
Q. How thick should be the roof of the tunnel 

in order to make it safe, a red saud131tone tunnel? 
A. Well, that is rather a question, it depends 
upon a great many conditions, as the quality of 
your sandstone, and other collateral conditions. 
I should say a cover of twenty or twenty-five 
feet probably would insure ·a safe roof. We some-

20 times make roofs much shallower than that. I 
.shouJd say a roof of twenty or twenty-five fe~t of 
that rock would be called a fair covering. I do 
not recall what this was. 

30 

Q. Did your company have anything to do with, 
and do you know anything about, what rights the 
railroad company had to go into and upon the 
land? A. No, I don't know anything about that, 
whether my father did or not I don't know. 

Q. Did your company file any mechanics lien? 

Mu. PARKER: The 'law was not appli-
cable at that time. 

A. I think we had an attachment, but we very 
soon lost our attachment. 

Q. The bonds were foreclosed? A. I can't an• 
swer with any specific knowledge as to that. I 
recall my father said the company had failed 
and he couldn't get his estimates, and he was 

,o advised to remove his property with the utmost 
speed. 
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Q. Did he get paid? A. He got two lots in 
Morristown, two town lots, and some other small 
payments. 

Q. Who gave him ,those? A. 'l'hey were owned 
by somebody who had plll'clmsed them for the 
company. I don't know anything about them . 
Ten or fifteen years afterwards somebody offered 
him a couple of hundred dollars for them and he 10 
sold them. I am inclined to think he got a con-
siderable amount of it, wbich reduced it to sh"ty 
thousand dollars, I think. 

Q. Had he received any money at all for this 
work? A. Oh yes, he had received bis money 
from month to month, over a period of t"·o years, 
until the crash came, and whatever was due him 
then he didn't get. 

Q. 'l'hat crash wa• the beginning of the panic of 20 
1873? A. I think so, yes. 

RE-DIBECT ELHIII\ATION BY )[,11. P,rnrrnu: 

Q. Who was the foreman on the job? A. A 
man named George Ford, was the general fore-
man, Tom Carroll wa-s another foreman. 

Q. Is Tom Carroll still alive? A. I think so. 
He was in our employ some years after that, 
many years after that. He was up at tlie Soo 30 
(Saulte St. Marie) in charge of the Government 
locks. We took him there and he remained there, 
in the Government employ. There was Reynolds; 
he is dead; Bill Gamble, he is dead; on tlie \Vest 
End. I don't recall who was foreman there. The 
only one I recall who is alive is Tom Carroll. 

40 
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JAMF,S OWEN, called and sworn on behalf of 
the defendants testified as follows: 

DIRECT EXAMIN A'l'ION BY Mn.. p Amrnn : 

Q. Where do you Jive? A. Montclair. 
Q. What is your business.? A. Civil engineer. 

10 Q. Have you had any public position in the 
County of Essex? A. I have been County Engi-
neer. 

Q. Oan you recollect so far back as when yon 
first co=enced to be County Engineer? A. I 
commenced in 1868. I was appointed in 1868. 

Q. You have been County Engineer of the Coun-
ty of Essex ever sin,ce? A. Wi<th one lr'atus of 
one year or two years. 

Q. And you said you lived in :uoutclair? A. 
20 Yes. 

Q. How long have you lived there? A. Since 
1872. 

Q. Are you familiar with the cut in the tunn<c'l 
on the Caldwell branch of the Montclair and 
Greenwood Lake railway ? A. I am 

Q. How long have you been familiar with it? 
A. Since they began work in the tunnel. 

Q. Do you recollect when they commenced work 
ao on the tunnel ? A. I think some time about 1870 

or 1871. 
Q. Can you describe what that work consisted 

of, as far as you observed'! A. The work in Mont-
clair? 

Q. Yes. A. It consisted of excavati-ng the ap-
proach to the tunnel and making fill on the line 
across in a southeasterly direction from the face of 
the tunnel, and excavating the tunnel for a dis-

4 ;; tance of about seven hundred feet altogether. 
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Q. ·what mechanical means did it require to 
construct the tunnel and the approaches? A. 
Do you mean the means of getting the rock - out 
or of moving it? 

Q. Both. A. The rock was done in the ordinary 
old-fashioned way, bl'a ting and hand drilling, and 
the fill wa-s carried out in small cars on the rail-
road 1tracks, and as the fill was carried along, 10, 

bridges were put over the different streets. I 
think there were three bridges. 

Q. vVas there a,uy bridge carrying a street over 
the railroad? A. Ko. 

Q. Ou Mountain Avenue? A. Yes, there was a 
bridge, a wooden bridge put there; afterwards it 
was taken down and an .iron bridge put there. 

Q. Were you ever employed to go over the line 
and make observation from it? A. Yes, in 1876 20 

Mr. Boller was deputized by, I think, Wyman 
Jones to make an estimate of the cost of the co111-
pletiou of ,the Caldwell branch. i\lr. Boller camL• 
to me and asked me to assist him in the matter, 
and I turned my assistants over to him to make 
a survey, and to help at certain parts of the work .-
I made the measurements myself of the amount of 
work done in the tunnel, and a.f\terwards we made 
a repo1-t showing the map, the profile map. 

Q. I -sho,Y you this profile marked Exhibit D-3'? 
A. That was the profile that accompanied the re-
port to Mr. Jones, made by Ur. Boller and my-
self and assistants. 

Q. I see some figuring on it. Do you recognize 
the handwriting? A. 'fhis is the map thaJ I kept. 
in my office for about twenty-five years, and J 
loaned it to the Erie Railroad about a year ago. 
They ,mid they wanted it. 'l'hey never gave it back 

30 

to me. This is the map I have had in my office 40 
for twen,ty-five years. 
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Q. That ,shows the profile of the ra ilroad 
from-- A. Montclair to Caldwell. 

Q. Does it show the construct;on and work that 
had been done and was to be done there? A. Yes. 

Q. I see some little figures. They show the 
work as actually constructed, as you found it? 
A. Yes, from station 22 to about station 47 showed 

lO the filling that was made from the tunnel, 47 
to about 57 showed open excavations, and 57, or 
call it 56, to 63, showed the tunnel work. That 
was the tunnel finished to full height (indicat-
ing), and this the beading. (Witness points 
to wor<ls "Finished, about 5,500 yards removed"). 

Q. Did you go into the tunnel at that time;t A. 
I did, in 1876. 

Q. Describe wbat condition you found it in? 
20 A. There had been ·a slight fall of the roof in the 

mouth of the tunnel, consequently a great deal 
of water in the tunnel, and we had to build a 
float or raft to get int,o the tunnel. We got in and 
measmed the distance of the full height and of 
the heading. It was red sandstone rock. It wa£ 
full width as far as the profile shows. 

Q. How far does the profile show the tunnel 
to have been fully constructed? A. About five 

30 hundred feet. 
Q. How far had it been partly constructed, that 

is the roof had been provided for? A. About 
270 feet. 

Q. Had there ·been any excavation 01· contruc-
tion at the west end of the tunnel? A. Yes, quite 
a deal of it. Quite an amount of it. There was 
a deep cut in trap rock amounting to about 55 
feet a:t that time. No, tha:t is wrong. There was 
am approach cut with a distance of about seven 

40 hundred feet, with an average of ten feet. 
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Q. (By Mr. Condict). This blue line (indicat, 
ing) is the original topography of the ground? A. 
Yes. Oha11ge that 700 feet to about 1,000 
feet, They made a considerable fill over to-
wards Verona Pond, took t he dirt out of that 
cut to Verona Pond, on the east side, I think; 
practically all the excavating, to where the Cald-
well station is now, for the track 10 

Q. Have you marked on this map about where 
the property in question in this suit is located? 
(Indicates map marked Exhibit C-10, D-4) A. 
The full t unnel was completed to where it ,ya•s 
marked on thi-s map "Samuel Adams," afterwa1·ds 
the property known as the Peter Donald tract. 

Q. (By Mr. Condict) Afterwards? A. Yes. 
Q. (By Mr. Condict.) At . that time? A. 

)[arked here, "Samuel Adams", and then after- 20 
wards owned by Peter Donald. 

Mn. CONDICT : No, it was owned by Peter 
Doll'ald at that time. (Indicating on the 
map near old Claremont Avenue or Road.) 

THE WITNESS: The tunnel was the full 
widtl1 of excavation and height, through 
the land of Peter Donald, across wlm.t iR 
marked "Claremont Avenue" on this map. 
and partly through the land of Parkhurst. 30 

Q. 'l'o the place marked in pencil on the map? 
A. Yes. 

Q. There is another mark iu pencil. What is 
that'? A. That is the end of the drift. 

Q. ThaJt is the heaclfog (Indicating). A. Yes. 
Q. How far below the surface of the ground 

at Mr. Donald's land did this tunnel run, the top 
of the tunnel? A. The roof of the tunnel was 
about 25 feet at the portal, ·and at Claremo11t ,o 
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Avenue which was the side of Mr. Donald's land, 
about 40 feet. 

Q. (By Mr. Condict). Row was that? A. It 
was about 25 feet. The roof of the tunnel was 
about 23 or 25 feet below the surface of the 
ground, and at Claremont Avenue it was about 
40 feet. 

10 Q. Further on, under property named Littel, on 
the other side of the Turnpike how deep was it 
there? A. I don't think it ran under the Littel 
property. It ran under the Parkhurst property. 

Q. It was not constructed t11rough the Littel 
property? A. No, it was not. 

Q. The Littel property is on the mountain? A. 
Yes. 

Q. What is the depth of the tunnel from the 
20 top of the mountain? A. About 153 feet to the 

floor of the tunnel, and 133 feet to the roof. 
Q. Did you make an estimate of the cost of the 

completion of the road at that time? A. We did, 
but I have not a copy of those figures, and I don't 
remember them. 

Q. You do not remember about what the figures 
were? A. As near as my memory serves me, it 
was a:bout two hundred and thirty thousand dol-

30 lars. 
Q. To complete the road to Caldwell? A. Yes. 
Q. About what wa:s the value of the work that 

had been done? A. That is pretty hard to say. 
I don't know exactly what prices they had to pay 
for the work ·at that time. Prices were higher 
then than now. 

Q. vVhat proportion of the work of the con-
struction of the railroad had been done at the time 

&O you made your examination? A. Of the whole 
road? 
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Q. Yes. A I should say about one third, from 
one third to forty per cent. 

Q. About oue third was finished? ."c. Yes, one 
third in quantity, but about one quarter in cost, 
The t umn el was the costly part · of the corurtruc-
tion. 

Q. And the tunnel, so far as constructed, 
about how much value had been put in there? A. 10 
The estimate here wa;& 5,500 yards. With the 
price of say five dollars a yard, if that was paid, 
t"·enty-seven or thir ty thousand dollars for the 
work in the tunnel itself. 

Q. ·when you went in the tunnel 11·hat was the 
condition of the roof and sides? A. Everything 
at that time was intact; for a certain distance 
from the portal the roof wa:S timbered. They had 
notched the rock and put heavy timber~ in the 20 
roof. I don't thin,k there \\'ere any s: de t imbers 
at all, if I remember right. 

Q. ~ r,as it intended in a tunnel like that to 
have it roofed in with arch and mortar? A. 
Th ey would have to haYe clone that surely. 

Q. 'l'he tunnel when completed under Donald'!, 
land would have had rock inside to protect the 
roof? A. I could not say for sure abo.nt that, be-
cause it depends on the character of the rock, the 30 
solidity of the rock, aucl the amoun t of rock 
covering over it. I do not recollect t he ground or 
the solidity of the rock. rt was fairly solid of 
the character of the rock that it was. 

Q. In your business of civil engineer and sur-
veyor in Essex County, Jiave you had opportuni,ty 
to become familiar with the values of property 
in the vicinity of :Montclair? A. I used to be 
pretty well posted in Montclair valuations, but 

40 
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in the last few years I have got out of the run of 
things there. 

Q. I want to go '!Jack to old valuations, if you 
please? A. In 1872 I know fairly well what prop-
erties were worth then. 

Q. Are you familiar with this Donald property 
at the corner of Claremont and Mountain Ave-

1o nues? A. Yes. 

20 

,o 

Q. What was the value of the property at that 
time? 

iUR. CONDICT: I object on the ground 
that it is immaterial. 

A. 'Somewhere between fifteen hundred and 
two thousand dollars an acre. Property at 1that 
time was very sluggish. That is what I would 
estimate it was worth at that time. 

Q. Would there have been any damage to the 
land by the construction of a roof tunnel through 
it? A. No. 

Q. (By Mr. Condict). No damage? A. No 
damage to the property if the tunnel was built 
and arched in. 

Q. Do you know Peter Donald? A. I used to 
know him, yes. 

Q. Where? A. I have met him and doue busi-
ness with him and been to his office and talked 
with him. 

Q. Have you seen him in Montclair? A. No, I 
never saw him there. 

Q. He wa:s a large landholder, wasn't he, in 
Montclair? A. No, he had that tract. 

Q. Did you ever talk to him about th is tunnel ? 
A. No. 
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CROSS EX,UIINA'l'ION BY MR. CONDICT: 

Q. Mr. Donald W'as a pretty careful business 
man? A. Quite so. 

Q. Always the same way? A. Yes. 
Q. He i-s not tl1e sort of a man that would be 

likely to allow the railroad company to trespass 
on his land when he knew it? A. I couldn't say 
that. I imagine he knew all about this business. 10 

Q. You think he did? A. I think so, I could not 
say positively. I don't think I met him at that 
time. 

Q. He didn't live in :Uontclair? A. No. 
Q. What makes you think he knew about it"? 

A. Why it was such a matter of notoriety. 
Q. To people im Montclair? A. To everybody, 

and Donald was such a careful man I should 
20 

think he would keep track of all that was going 
on. 

Q. When did you see him in :.Iontclair? A. I 
never saw him in Monclair. 

Q. You said that the tunnel if finished woukl 
not be any damage to property, Donald's prop-
erty? A. I ,said ·so, yes. 

Q. Don't you consider it is a damage 
erty as it now stands, without a roof? 
because part of it is filled in, I think. 

to prop-
A. No, 

Q. Because it is filled in; the tunnel has in 
other words caved in? A. Part of it has, yes. 

Q. So far as the Donald property is concerne<l, 
tha!t tunnel is all filled up? A. I couldn't say 
that. 

Q. Don't you think that is the fact? A. I 
could not •say how far the fill would stretch . Th,.• 
mouth is filled up from the bottom upwards from 

30 

40 
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the falling in of the roof, how far that is I don't 
know. 

Q. You cannot tell without getting in? A. No-
body could get in. 

Q. Nobody could get in more than a 
two? A. I don't know, I couldn't say. 
tried to get in and I guess nobody has. 

foot or 
I never 

Q. When were you there last? A. Last Fri-
day. I have been constantly along through there. 
The contractor built the bridge on Mountain Ave-
nue and we had to rebuild that bridge. I have 
had to survey all along through there in the last 
fifteen years. I am fairly cognizant of it. 

Q. Will you describe the condition of the mouth 
of ,the tunnel? A. The mouth of the tunnel I 
think is filled up within four or five feet. 

so Q. Within four or five feet of the roof? A. Yes, 
that is as far as I saw in, making the surround-
ing survey,g outside. 

Q. Have you looked in? A. No, I could not 
see anything if I did. 

Q. :i:s it not a fact that after you get in about 
fifteen feet, as a matter of fact the roof of the 
tunnel slopes up at the portal, and after you get 
in ,about fifteen feet the roof has entirely filled 

ao the tunnel? A. I would not dispute it. 
Q. Then you think the damage to the Donald 

prope1'ty now does not amount to any.thing because 
the tunnel has fallen in a,nd has been filled in? A. 
Yes. 

Q. Who filled that in? A. Mr. Donald, I think . . 
Q. Do you know how many loads of earth he 

put in there? A. No, I don't. 
Q. At present the Donald lot shows no evidence 

,o of any depression, does it? A. Not at all. 
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Q. It is level? A. Yes. 
Q. When was it filled in, about twenty-two 

years ,ag-0? A. Do you mean when Mr. Donald 
filled it in? 

Q. Yes. A. I should ·say some time about 
twelve years ago. 

Q. As a matter of fact the necessity of filling 
that in was brought . about by rea on of tile to 
depression on his lot and accw:nulation of water 
that came up out of tile tunnel; is that not a fact? 
A. Due to depression and accumulation of water, 
but it didn't come from the tunnel, from the 
surface. 

Q. It came from the surface too? A. Yes. 
Q. You say that the value of the property 

in 1870 was :about two thousand dollars an acre? 
A. Fi£teen hundred to two thousand dollar,<,. 'fbat 20 

is an es,timate on my part because property was 
very sluggish at that time, I gave you what 
I consider a fair valuation. 

Q. But shortly after that it went up didn't it'? 
A. No, not for that mountain property.. It didn't 
develop until about 1885 I think, or 1890. There 
were some houses 'built then. After tbat things 
were slow until about fifteen years ago. 

Q. Prior to 1872 it was much higher than two ao 
thousand dollars an acre? A. Property in 1·872 
was sluggish, that was about the valuation. There 
was no particular demand for property. After 
1874 things were very dull and there was notbin_g 
doing for years. 

Q. But in 1870 wasn't it much higher than i,t 
was in 1872? A. No, sir. 

Q. Do you know when they began to build that 
tunnel? A. I gave it to you in my direct testi- 40 
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money, I think it was some,vhere about 1870 or 
1871. 

Q. When did they stop? A. I think they 
stopped in the winter or spring of 1873. I know 
I lived quite close to H in 1872, and used to hear 
the cars rattling along all night until they stopped. 

Q. Did they work day and night? A. Yes. 
Q. vVhen you went in there you found that it 

was sandstone? A. Yes. 
Q. Now that is not a very safe roof, is it ? 

It is apt to cave1 A. It depends upon the char-
acter of the stone and upon the amount of rock 
overhead and quite a number of conditions. My 
testimony was I thought it would be better to 
finally line it. 

Q. It never was lined? A. Oh no. 
Q. How far is the portal of the tunnel from 

the bow1dary line of Donald's land? A. Some-
where about eighty feet. 

Q. How low is the roof of the tunnel at the 
portal, from the surface of the land? A. Twenty-
two feet, twenty or twenty-two feet. 

Q. How wide is the tunnel at the portal? A. 
I should say, as far as my memory serves me, 
somewhere about twenty feet, I think. It was 

30 built for a single track tunnel. 
Q. Can you say whether or not thls map, D-4, 

C-10, shows the correct location of the tunnel? A: 
(Witness examines the map) Yes, it is fairly ac-
curate. 

Q. Is .the center line of the tunnel, as it is lo-
cated on the ground, in exact accordance with the 
center line of this right of way, as, shown on this 
map, D-4? A. Where is the other map that ac-

4.0 companied this report? (Witness e:x;amines other 
maps). Yes. 
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Q. How far is the center of the tunnel as lo-
cated, from the north line of Claremont Avenue, 
along the east line of the Donald property? A. 
About ninety feet northerly. 

Q. At what point does the center line inter-
sect the north line of Claremont Avenue? A. 
About 170 feet westerly from the southeast corner 
of i\Ir. Donald's lot. The two lines ,eem to be 10 
almost coincident. (Examining maps). 

Q. And you say that the roof of that tunnel is 
about forty feet from the surface of the grounrl 
under the Donald lots? A. Yes. 

Q. ·would you think it safe to build a house 
on the Donald lot over that tunnel now? A. Now, 
yes. 

Q. Absolutely? A. Yes. 
Q. Ancl to put it on a foundation? A. 'fhere 20 

is no question about that now. 
Q. You said it would cost about two hundred 

and thirty thou:sand dollars to complete the Hne 
to Caldwell? A. Yes, as near as I can remember 
the estimate. It was made in 1876. 

Q. And you said that it "·as about one third fin-
ished? A. That is only a rough approxsimation. 
I gave you that as an idea. 

Q. And tha:t one quarter had already been 30 
expended? A. Yes. 

Q. What did you make that profile map for? 
A. We made that for M:r. Jones, the receiver of 
•the road at that time. HiS" idea was to see whe-
ther or ·not he would complete it. Vi' e had this 
map made. 

Q. Diel he decide to complete it? A. I think 
not. He never clicl it. I don't think they could 
-sell any boncls at that time. 
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Q,. The timber of this roof you speak of would 
naturally rot away, wouldn't it, in that damp 
place? A. No, water is- a preservative of wood. 

Q. But dampness is bad? A. No, it is alterna-
tion ·of drying and wetting. I think the part that 
is timbered isS the part that stayed, if I remember 
rightly. It was right near the portal. Whether 

10 it is there now or not I couldn't say. 
Q. But at all events you are satisfied that that 

tunnel is all filled in by rea:son of the caving 
in? A. No, I do not think you can say that, be-
cause the volume of the hole at the top is greater 
than the con<tents of the subsidence of the Don-
a1d lot. The subsidence of the Donald land would 
not be equal to the hole. The amount of yards 
that Donald bad to put in would ·not fill a quar-

20 ter of the hole, consequently there is an opening 
left yet in ·the tunnel. 

Q. But it would be physically impossible for 
1 anybody to get in there now? A. Yes, there is no 

/
, question ·a:bout that. 

Q. How long has that condition prevailed? A. 
Twenty or twenty-five years. 

Q. If there is still a tunnel under the Donald 
property and part of that tunnel did cave in, 

30 how would it be safe for a man to build a house 
on that property? A. There has -a weak s,pot been 
discovered and overcome, and if rt did not break 
then it would not break any more. That is my 
theory. 

40 

Q. Do I understand you to say that the Donald 
property is not all filled up? A. No, sir, I think 
not. 

Q. Y·ou said it was fully constructed five hun-
dred feet? A. Yes. 
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Q. That means to the end of the head? A. 
No, to that point (indicating on the map), and 
there was two hundred and thirty feet more of 
heading. 

Q. That made seven hundred and thirty feet 
altogether? A. Yes. 

Q. When was it you were last in the tunnel? 
A. 1876. 10 

Q. And this rock is &hale? A. No, it is not 
exactly shale rock. It is a hard sandstone. It 
is what we know a·s first Mountain sandstone, 
softer rock than hard standstone, hut it is not 
what we call shale rock. 

Q. That tunrnel was not completed by any means, 
was it? A. 011 no. Let me understand you, in 
what way? 

Q. •So you could run a tra.in in it? A. Only 20 
as far as it went. 

Q. Was it completed under the Donald prop-
erty? A. Yes, it was completed for the full width 
·of excavation and height. 

Q. Tracks laid in there? A. Yes, the tracks 
that were used for the consh'uction. 

Q. If a house were built on the Donald property 
·and heavy trains went through the tunnel, woul4il 
they not shake the house? A. I presume there ao 
would be a certain amount of vibration. 

Q. Do you know what the present value of 
the property is? A. I su.ppo~e that the Donald 
property, on Prospect Avenue, is worth sixty M 

seventy dollars a foot. 
Q. About how deep, one hundred and fifty feet 

deep? A. The Donald property is deeper tha11 
that, I mean talrn it as it stands. I think it is 
about two hundred and thirty feet deep. 40 



10 

112 

James Oioen--Cross, Re-Direct. 

Q. Those tracks that were in there, the construc-
tion tracks were not the regulation width? A. Ob 
no, sir. 

Q. Di-d you ever hear or do you know any-
thing about the title that the Erie Railroad bas 
to this property, if any? A. The Donald property, 
no, sir, I don't know that they have any. 

Q. Did you ever bear that they had none? A. 
I never understood that they had. 

Q. You never understood that they had any? 
A. No. 

RE-DIRECT EXAMINATION BY :M.Il. PARKER: 

Q. Do you mean you never u1tderstood that 
they bad a regular deed for the property? A. 
I never understood they bad. 

20 Q. If I understand your testimony, it is your 
opinion that the tunnel for about half way under 
the Don.aid property remains practically as it 
was when constructed? A. That is what I should 
presume is the case. 

Q. The other part, the one nearer to the mouth 
of the tunnel, is filled up? A. Yes. 

Q. How about the removal of dirt in recon-
structing the tunnel, as compared with the blast-

30 ing out of the tunnel again, what would be the 
difference in value? A. The process now would be 
rather complicated, because you would have t9 
use regular tunnel procedure, in the reconstruct-
ing of the tunnel. That would be proba:bly as 
costly as the original work. 

BY MR. CONDICT: 

Q. You never were an officer or in the employ 
of the company? A. The Greenwood Lake? 
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Q. Yes. A. Yes, I was; I did their engineer-
ing from 1880 to 1883, on the main line. 

Q. On this line did you do any? A. No, sir. 

BY Mu. PARKE>R: 

Q. Iu the development of the Donald lot, where 
is the more valuable frontage, as between Clare-
mont and Prospect Avenues? A, Prospect Ave- ia 
nue is the more valuable frontage. 

Q. And houses are constructed on Prospect Ave-
nue with their sides parallel to Fairmount Ave-
nue? A. Yes. 

Fmm G. STICKEL, JR., recalled on behalf of tl1e 
defendan:ts, testified as follows : 

DIRECT EXAMINATION BY •M!t. PAUKER: 

Q. Did you at my request make up a list of -the 
considerations p-aid, and the condemnation awards 
as expressed in the deeds of the Montclair Rail-
way Company for evidence in thiJS case? A. Yes, 
I did, 

(,!. \Vhat is t·he total amount of ,the payments 

20 

for the land? A. $32,64·2.60. There is one deed 
which has a consideration of -one dollar, but which 
judging by the Revenue stamp, the real consider- :-io 
,ation is •something like two thousand dollars, 
which would bring the total to $34,642.60. 

Q. That deed had ·on it a two dollar stamp in 
18-71? A. Yes, and judging by the revenue stamps 
on the other deeds, which have their true consid-
erations expressed, the consideration of that deed 
would be something like two thousand dollars. 

Q. Y.ou are not familiar with the tax law of 
th·at time? A. No, sir. 

40 



114 

JJ'rncl G. St-iokel-Di1•eot, Cross. 

M:n. PARKER: I offer in evidence a certi-
fied copy of the certificate of organh,a,tion 
of the Montclair a:nd Greenwood Lake Rail-
way Company. 

It is marked ·Exhibit D-37, in evidence. 
Mn. PARKER : I made an abstract a year 

ago of this thing and there are some deeds 
10 in it which are not in evidence. I would 

like to put the abstract in evidence. 

'20 

Mn. -CONDIC'l': I don't ·see why we can't 
get together and make a ,statement of the 
ease here. 

Mn. P AnKER : ·:Make a st·atement of the 
documentary evidence? I think that would 
be easily done. 

Mn. CoxmcT: Of all !the other evidence 
too. 

Mn. PARKER: I call on you to produce or 
prove the deed from Peter Donald to Wal-
ter H. Condict, conveyin·g tbe lands in this 
case. 

:\In. CONDIC'l': I will produce it. 

CROSS ExAMIN A'l'ION BY Mn. CONDICT: 

Q. You say you have made a statement of the 
30 cost -of tbe land obtained by the iliontclair Rail-

'\l(ay ,Company, from where to where? A. I have 
ma,de up a statement of the considerations as 
expressed in the deeds already put in evidence in 
this case, and also the condemnation proceedings 
which were marked in evidenc·e. 

40 

Q. Diel you find any document or paper that 
related i n any way to the Donald property, of 
record? A. That related to it? Only as bound-
ing upon the Donald iwoperty. 
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Q. Where did you search for any pa,-,ers or 
documents? A. I didn't search for any papers 
a:t al l. 

Examination adjourned to Tuesday, September 
27th, at 2 P. M. 

September 27, 1910. 

FRED G. ·S·rICKEL, JR .. being recalled, testified 
as follows: 

DIRECT EXAMINATION llY MR. PARKER: 

10 

Q. Have yon examined the records of Essex 
County, to find the deed ·by which Peter Donald 20 
got t itle to this prope1,ty? A. Yes. 

Q. Have you a copy of that deed? A. I have 
•an abstract of i,t. 

Q. How many acres were there? A. Twelve 
and six hundredths acre13, more or less. 

Q. What was the consideration? A. -Sixteen 
thousand two hundred and fifty dollars. 

Q. The date? A. Dated April 1, 1869. 
Q. Recorded? A. Recorded April 19, 1869, in ao 

Book H14 of deeds for Essex 'County, page 536, 
from Dorman 'I.'. \"Varren and wife to 'Peter Don-
ald. 

iUR. PARKER: I a,sk ,that that be marked 
in evidence. 

It is marked Exhi•bH D-38 in evidence. 

Q. You have a deed from Joseph Kittridge to 
Warren, da:tecl )1arch 1, 1869, recorded in Book 
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H14, page 534 of deed·s for lDssex County, show-
ing a consideratio·n of nineteen thiousand dollars? 
A. Yes, for fomteen and twenty-one hundredths 
acres. 

MR. PARKER: I ask that that be marked 
in evidence. 

It is marked exhibtt D-39 in evidence. 

Q. Have you examined ·as to any condemna,tion 
proceedings or other records affecting the line 
fuom •Montclair to CaMwell, dther than as testi-
fied to before? A. I fuld three condemnation 
proceedings, one as t-o the lands of Henry Asmus, 
containing ninety-three hundreclths of an acre, in 
which the petition is dated A,pril 8, 1871, and 
the award wa:s twenty-eight hundred dollars. I 
have an abstract from the records in ithe count y 

20 clerk's office, which I made and herewith present. 
MR. PARKER: I ask that .that be marked 

in evWence. 
It is marked ·Exhibit D-40 in evidence. 

A. ( continuing) I have similar proceedings as 
to the lands of Emma Saunders, wife of Thorn-
dike :Saunders, containing one and four hundred 
and forty-nh1 e thousandths ( 1.440) acres, in 
which ·the petiti<on was da:ted April 27, 1871, and 

30 the award was twenty-two hundred and fifty dol-
lar~. 

MR. PARKER: I ask that that 'be marked 
in evidence. 

It is marked exhibit D-41 in evidence. 

A. (Continuing) And simHar proceedings as to 
the lands of Nancy :S. Mackey, containing one 
and fifty-two hundredths acres, in which the peti-
tion is ,elated Septem'ber 20, 1871, and the award is 

,o seven hundred and fifty dollars. 
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MR. p ARKER: I ask that that be marked 
in evidence. 

lt is marked Exhibit D-42 in evidence. 
MR. p ARKER: I ,find that we have not put 

in evidence the deed of Julius H. Pratt to 
the ·Morntclair Railway ,ompany for land, 
part of the right of way of the Montclair 
Railway Company. I ·Jlnd this deed dated 10 

November 29, 1871, recorded in Book Cl:6, 
of deeds for ,Essex County, page 10. 

The Witness: I herewith present an ab-
stract of that deed. 

MR. PARKER: I ask that that be marked 
in evidence. 

It is marked exhib1t D-43 in evidence. 
J1R. PARKER: I h.ave here the abstract 

which was placed in evidence. In this ab- 20 
strac,t, a t tentio11 was not called to the deed 
of Hannall N. Gould and husband to the 
{Montclair Raihrny Company, dated Novem-
•ber 2, 187'1, recorded in Book E·6 of deeds 
for Essex CoU11ty, page 238, which covers 
part of the 1·igh:t of way of the Montclair 
Railway Company: The a,bstract itself is 
in evidence, but no mention was mp.de of 
th.at specific deed. '.l'he consideration of 
tha,t deed is four thousand seven hundred 30 

an:d fifty dollars. The abstract is in evi-
•dence, but it does not seem to have been 
marked. I now offer i:t in evidence. 

MR. 1C'ONDIC'.l': I object to it as being im-
material. 

It is marked exhibit D-44 in evidence. 

Q. ,vere the c{msiderations of these deeds i-n-
eluded in the summary of the considera,tions of t.o 
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the deeds mentioned in our last headng? A. No, 
sir, they were not. 

Q. And they are in addit~on to 'those figures 
wbich you gave then, of moneys which appear 
to have been spent by the Montclair Railway 
,company, for land of this Caldwell branch? A. 
Yes. 

10 Q. What is the total amount of t hat addition? 

20 

A. The total consideration now is '$43,1<92.60. 

MR. CONDIC'l': All this line of testimonJ' 
is objected to as being immaterial. 

Q. Referring to exhibit C-10, which is a map of 
the Caldwell branch of the !)fontclair Railway 
Company, can you specify on that map which 
lands have not been acquired by the ,Montclair 
Railway Company? A. Yes, I can. 

Q. ,Just specify those, running from the begin-
11ing at the junction with the main line. 

)1n. ,CONDICT : I object to it, as being im-
material. 

A. T,bere is a strip of land owned ,by Jacob 
Meyer, running ·between ,Park ,S treet and 'lllidland 
Avenue, of four hundred and thirty-five feet, and 
another strip of land between Claremont Avenue 

30 and the township line, marked Park,hurst, which 
we have not acquired, I mean from Claremont 
Avenue to the Turnpike; and a piece of land be-
tween Sunset Avenue and 'bhe property of Thorn-
dike Saunders, which we do not appear to have 
acquired. I think that lies just about near the 
mark "A" on the map, near the mark which is 
supposed to show the commencement of the tun-
Jtel, on t he western side of the mountain. There 
is also •a strip of land' running from the land of 

4C -~•arah ,Catherine Dobbins, just west of Corby 
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Lane, io tlie land of Caleb Baldwin, marked "Is-
aac Dobbins'' on ,the map which we do not appear 
to have acquired; and the !,and marked on the 
ump as belonging to Caleb Baldwin, which we 
do not appear to -have acquired. Obher than that 
we appear to have acquired the entire line. 

CROSS ExAMINATrDN BY oiR. CONDICT: 

Q. I call your attention to the piece of land 
on this map, marked "A. 18. Gould." Does the 
company own thai land now? A. Now? 

Q. Yes. I plotted this up from the deed which 
we have for that property. As to whether they 
have sold it ,since that date, I cannot say. 'l'he 
deed is iJ1 evidence. 

liO 

Q. You have not said anything about the Don-
ak1 property, the ··premises iu question in 'this 

20 case? A. I did inadvertently -skip that. We ap-
parently do not own the Donald property, so 
far as I can ascertain from the deeds in our pos-
session. 

Q. (By Mr. Parker) You mean there is no 
deed of 1•ec,ord, of which you are aware, for that 
property? A. Y.es, none that I mn aware of. 

Q. ( Ry Mr. Condict.) If :there was a deed ill 
existence, you would have been able to find it? 
A. I could not -say that. It migM be in existence ao 
aud I couldn't locate it. 

HE-DIIlF.C'J' ExAMINA'l'ION BY 'i\1R. PARKER: 

Q. Have you examined the records as to deeds 
made by Mr. Condkt, of this property, since be 
claims to have acquired tme to it? A. Yes. 

Q. Have you found any conveyances? A. I find 
two conveyances, one to vVilliam V. Bogert, and 
r,he other to lshon B. 1Scott, one recorded May 11, 40 
1910, and th<' other ,September 21, 1910. 
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Q. Have you made a copy of that deed to Bo-
gert? A. I have h•ad a copy made and compared 
it with the records a:t the court house. This Bo-
gert deed is from Walter H. Condict and wife to 
vVilliam V. Bogert, elated ,l\fay 5, 1910, acknow-
ledged May 10, 1910, •before Henry V. ,Condict, 
fMa~ter in ·Chancery, and received in the office 

10 of the Register of Essex County, l\fay 11, 1910, 
and recorded in Book D47, of deeds, page 1'25, 

Q. What was the consideration? A. One doilm 
and other valuable consideration. 

Q. Wha.t does it convey? A. A tra,ct of land 
in the ·southeasterly side of Prospect Avenue, six-
ty-fiv·e feet front by one hundred amd ,fifty fee't 
in depth. 

Q. And it forms the land off the--? A. North-
20 westerly side of the Donald property. 

Q. The corner of the Donald property? A. Yes. 
Q. As conveyed to Mr. ,Condict? A. Yes. 
Q. And the other deed? A. Is from Wal,ter H. 

Condict and wife to Isbon 'B. Scott, Jr., dateil 
,September 1, 1910, ackuowledg~d September 7, 
1910, 'before Henry V. Condict, ]\faster in Chan-
cery, received in the office of the Register, Septem-
ber 21, 1910, and not yet recorded in any book. 
This is . copied from the original deed in the 

30 Register's ·office in Essex :County. The considera-
tion il.l one dollar and other valuable considera-
tion. It conveys land adjoining land conveyed to 
Bogert, and being ,fifty feet in front on Prospect 
Avenue, and one hundred and ,fifty feet in depth. 

4.0 

l\IR. PARKER: I offer in evidence the two 
deeds. 

:Mu. Co:-1mcT: I object, as being imma-
terial. 
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'L'he Scott deed 1s marked Exhib1t D-45 
in evidence and the Bogert Deed, D-46 in 
evidence. 

RE,CROSS ExAMINA'l'ION llY 'MR. CoNDIOT: 

Q. Those two pieces of property, conveyed by 
those two deeds do not affect the premises cl-aim- 10 

ed by the defendant in this case, do they? A. 
·Claimed by the defendant in thh,; case, you mean 
the tunnel? 

Q. Yes. A They just about reach :to the tunnel, 
,;o far a,; I "·as able to make out on the map, just 
about reach to tbe tu]]l]]el, that is, the tunnel 
which is marked on the map. 

Q. 'But they do not encroach upon it? A. I do 
not .think so, so far as I was ruble_ to make omt. 

ROBERT B. HARRIS, a witness produced 011 ·be• 
half of the defendants, ·being duly sworn, testi-
·fled as follows: 

DIRECT ExAMINA'J'ION BY ·Mn. ·PARKER: 

Q. Where do you live? A. Montclair, New 
Jersey. 

20 

Q. How long have you lived :there? A. Fifty- 30 

seven years. 
Q. ·what is your business? A. My business is 

real estate, ·and placing of mortgages. 
Q. Are you connected wHh the tax office? A. 

I am one of the assessors of Montclair. · 
Q. How long have you been such? A. Twenty-

six years. 
Q. W-hen did you en:ter the real estate business? 

A. I was called to take my father's place in 40 

1868. I think it was tihe fall 'Of 1868. 
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Q. And your father was also engaged in that 
'business? A. He established the business in 1853, 
in Montclair, William H. Harris. 

Q. You have dealt in real estate there since 
that time? A. I have. 

Q. How old were you then? A. Eig,h:teen. 
Q. Did you know Mr. Peter Donald? A. I 

10 did. 
Q. ·when did you first become acquainted with 

him'? A. In ·the spring of 1869. 
Q. In what connection? A. As broker, selling 

land -to him from Mr. D. T. \Varren. 
Q. 'Did you sell the land of which the premises 

in question in this case are part, to Mr. Donald? 
A. I did. It was done at our office, by my father. 

Q. Do you recollect what the consideratio1, 
20 was? A. In the neighborhood of sixteen thousand 

dollars. 
Q. Do you remember the construction of the 

·Caldwell branch of the Montclair Railroad? A. 
I do. 

Q. What knowledge did you have of that con 
struction? A. I was interested in the road in a 
measure, with ,Mr. McArithur, who was the con-
tractor a!t that time; I was well acquainted with 

30 him. I rented him a house in _)fontclair and ~lso 
had done some work for the railroad at that time, 
on the main line, about right of way. 

Q. Purchasing rights of way? A. Yes. 
Q. Did yon have any'thin1g to do with the pur-

chasing of the right -of way for the Caldwell 
branch? A. I did Mt. 

Q. During what years was the -Caldwell branch 
being constructed? A. As I remember it, it com· 
menced a:bo11t ,the summer of 1870, and it was 

4,0 



123 

Robert 13. Harris-Direct. 

perhaps, I should say a:bout three years or two 
and a half years in the course of construction. 

Q. Did you notice the construction of the tun-
nel there? A. I did. 

Q. Tell us what wa.s done about the constru<:-
tion of the tum1el, bow wa;:; the work conducted, 
and so forth"? A. A cut was made in from the 
north of Mountain Avenue fo within about twen- 10 
:ty feet of the Donald east line. I remember that 
because I sold off property there owned by a 
colored person at that time, and there was a 
strip along from the fence line east to where 
the mouJth of the tunnel was, I should say, eigh-
teen or twenty feet, because I have driven across 
through there a number of times, and the tunnel 
proper, I think, commenced there. I have 'been 
in the excavation for the tunnel several times. I 
ha:d an idea that it ran in there, the excavation, 20 
perhaps six hundred or seven hundred feet, from 
where the month of the tunnel wa,s . 

. Q. How far is the mouth of the tunnel from 
M:ouutain Avenue? No, I will with1draw that? 
Did you notice any construction of bridges by the 
company? A. There were bridges over each street 
but they were of a temporary nature. 

<,.}. Across :1\Iouutain Avenue? A, 'l'here was, 
at Lower Mountain Avenue. ao 

Q. That was built by the company, was it not'? 
A. Yes. 

Q. You are referring to the bridge nearest the 
tunnel, across .the street nearest the tunnel? A. 
There are three Mountairi Avenues in :VIontclair. 

Q. \'Vhich is the street at ,Caldwell? A. Upper 
M:oun:t-ain Avenue. 

Q. That is .the one where the bridge was? A. 
Yes. io 
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Q. How was the work conducted, with what ap-
pliances, and anima:ls and machinery? . A. The 
cars running, taking out the excavation-(,Inter-
rupted) . 

MR. 'CONDICT: I object to this as imma-
terial. 

lO A. (,Continuing). The stone and the earth and 
•so on was carried by small cars, rather of a 
dump-car nature, down by gravity, down, perhaps, 
,half •a mile from the mouth of the tunnel and 
were towed back by horses or mules or something 
of tha:t kind. 

Q. Any blasting going on? A. Yes. 
Q. How audible was that? A. Well, you could 

hear that at least to )fountain Avenue. I can-
20 not tell you. 'l'hat is a hard question. 

Q. Did you ever know Mr. Donald after you 
met him in connection with the purchase of that 
property? A. I did. 

Q. In what way did you know him in Mont-
clair? A. I knew him at Montclair by his 
~oming 1Jo my office at Montclair occasi011ally. 
I perhaps can remember three or four times he 
came there, and I went with him personally up 
to the property, and sometimes we drove around 

so a little around Montclair. 
Q. Did going to the property require you to 

go through Prospect Avenue? A. Prospect Ave-
nue, at tha:t time Highland Avenue. 

Q. And Upper Mountain Avenue? A. Yes. 
Q. You drove him •around the property general-

ly, I understand? A. He would want to look at 
.his own proper'ty. 

Q. What did he do about looking at hiJS own 
,o property, walk over it? A. Not often. I think 
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tl1at perhaps in one or :two cases he did, but he 
didn't care to walk very much. 

Q. Do you have any recollection of going to 
the property in question, -that is the Claremont 
Avenue, tl1e front of the property? A. We went 
up Claremont Avenue as a rule. There was no 
other cross street from Bloomfield Avenue then. 

Q. In going tbere you crosed rigbt over :this 10 
tunnel? 

MR. 'CONDICT: I olijeet. It is leading. 

A. •In going from Prospec,t Avenue, yes. 
Q. Did you go with him to the property in 

1869, When he purchased it? A. I did. 
Q. ·Can you tell us how frequently Mr. Donald 

came to the property, how many times a year"/ 
A. I have no way of fi.."l:i11g tlnvt. I should say, 
perhaps three or four times during, it may have 20 

been, four or five years after his purchase of the 
property, that he was out. 

Q. That you knew of? A. Yes, that I kuew 
of it. 

Q. Do you recollect ever :talking to him about 
thi,s Caldwell branch and its construction, any-
thing of that sort? A. I have no recollection of 
any such conversation. 

Q. W·hat was the value of the property in the 30 

year 1870, when this tunnel was first consh'ucted? 

:\IR. CONDICT: I object, as immaterial. 
A. From thirteen to sh,teen hundred dollars 

an acre. 
Q. The tunnel at tbis place runs at a depth of 

about forty feet uelow the Donald pr-0perty. The 
intention was to construct and fully complete 11 

safe tunnel under this pr-operty. Do you thi:nk ,o 
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that the property would have been damaged to 
any extent by reason of the construction of such 
tunnel, assuming that it was made in good, work-
manlike way, so that it would not fall in? A. 
Practically none, bnt I think there was a damagr, 
s1mply the fact of it·s heing there, nnder the 
property. 

10 Q. Do you ·estimate what damage you think 

20 

that would be? A. 'iVell, if the adjoining lot was 
for sale a.t the ·same price, tba:t this was, and I 
was to buy it, I w-ould make at least .twenty per 
cent difference in the cogj; of it. 

Q. You ·think an allowance of twenty per cent. 
of the value of the ground would be wbout what 
the diamage is? A. I 'think that would be fair 

CROSS EXAMINATION BY Mn. CONDICT: 

Q. Well, }Ir. Harris, in other words, if an acre 
of this property was worth sixteen hundred dol-
lars, and this tunnel were under it, you think 
that three hundred and twenty dollars would be 
all the damage that it would suffer? A. I would 
qualify that a little bit if I can. I can perhaps 
show what I mean. (UVIakes a diagram on paper) 
Here is an acre (indicating). I think that the 
development on that property (indicating Pros-

ao pect Avenue front) at that time was about two 
houses on that fr.out. I think that half of that 
would have been damaged twenty per cen·t., 'half 
of that en tire acre. 

Q. Isn't it a fact that it .would lie impossible 
today to use that w-hole Donald property, as we 
call it, for one person to build a .fine house on 
-it, on account of that tunnel underneath? A. No, 
I don't think so. The class of residence all 
around there-here is a twenty thousand dollar 
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place, and here is a twelve or fourteen (indicat-
ing). 

Q. But ·the fact that there is a tunnel under_ 
there creates a prejudice against this particular 
piece of la.nd? A. Yes; about twenty per cent. 

Q. I,sn't it a fact that you couldn't locate a 
large house like the house upon the adjoining 
property, wi,thout encroaching on the tunnel? A. 10 
I cannot tell. I don't know the measurement. 

Q. If it were a fact tha:t you coull:l not build 
on that property wit hout encroaching on the 
tunnel, a large house, you tltiuk, do yon not, that 
it would be impracticable to .try to sell it for a 
large house? A. I do not think it would bear 
as large a house a-s this is (indicating the ad-
joi:ning property) under any circumstances. ·1t 
is as desirable. 

Q. That property is desirable for five thousand 
dollar -houses? A. No, there are no 'five thousan<1 
dollar houses in that vicini,ty. 

Q. v'r:Jiat would you say it would be adapted. 
for? A. I think it would be practicable and 
adapted for a house costing eight or twelve thous-
and dollars. 

Q. You do not think it would be safe to build 
a house on top of that tunnel? A. Properly 
protected, yes. 

Q. How would yon pr,otect it? A. I think by 
brick work, or something of that kind, or a 
properly constructed tunnel. The railroad com-
pany woulid not wan:t it to fall in either. 

Q. But this tunnel is there, and has been aban-
doned by tbe railroad or by the owner, if there is 
an owner. 

Mn. PARKER: I object. 
sumption. 

That is an as-

20 

30 

40 
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Q. Now, it is not protected, it is not lined, it 
i,s not timbered up, don't you think it would be 
a dangerous bhing to build ou top of that nutil 
it was protected underneath? A. I certainly would 
not build over it if I owned it, as it is now, right 
over the tunnel. 

Q. A witness called at the last hearing stated 
10 that there would he vibration when the •trains 

went through. Don't you think uhat would be a 
d:amaige? A. I don't ]mow. I am not an en-
gineer. 

Q. Don't you think it would be a damage? A. 
I should think it would, if .there was. 

Q. As I undel'Staud your testimony, your office 
sold this property to Mr. Donald? A. Yes. 

Q. And at that time you took him around, 
so drove him around there, to see the property? A. 

Yes. 
Q. And that was the time that y•ou dr,ove around 

bhat you have testHlecl to in your direct testi-
mony? A. At that t~me, and after his purchase 
of the proper,ty. 

Q. At that time and immediately after ·his pur-
chase? A. ~ ' ell, within-he would come out-
it is a good while ago. I have no way of fixing-
daJtes, but I should think, I am positive he was 

• 0 out a:t least three times af.ter the time he bou_ght 
the proper\ty. 

Q. But you cannot state when those three times 
were? A. I cannot. 

Q. As I unclers>tancl your testimony, :Mr. Donald 
never said anything to you about the tunnel? A. 
I don't know whether he did or no.t. 

Q. You cannot recoUect? A. No, I don't. 
Q. When did you see '.c\fr. Donald last? A. Oh, 

,o •I don't think I ·have seen him in frve years. I 
do not know, more than that. 
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Q. He is living now? A. I think he is. He was 
.alb the last account. He is very -0ld. 

Q. You have beenin the tunnel? A. I was in 
the tunnel on more than one -0cca:sion. 

Q. Th.at tunnel was begun in 1871, about? A. 
!My recollection is 1870. 

Q. 1870 or 1~71? A. 1870. 
Q. Anyway, it was after ·Mr. Donald bought? 10 

A. After Mr. -Donald boug,ht it. 
Q. When wws the last time JlQU went into the 

tunnel? A. I cannot give the date of that. The 
tunnel was very curious in those dayB, for us. 
Everybody was wanting to see it. 

Q. H.ave you been in it within twenty-five 
years? A. I don't think so. 

Q. That tunnel caved in, didn't it? A. Twenty-
five? ·well, twenty-four years. I h.ave not been 20 
in it since work was a'bandoned, whenever .that 
·was. 

Q. That tunnel caved in, didn't it? A. There 
was a cave-in, yes. 

Q. Do you !mow what ha ppened then? A. What 
happened? 

Q. Did Donald fill it up? A. I don't know. 
Q. It was filled up? A. It is dilled up, yes. 
Q. And at the present time the land has no 30 

evidence of ever having any depression in it? A. 
The last time I saw it I don't think there was 
any. 

Q. It would be impossible to go into that tun-
nel now, wouldD't it? A. I don't know the con-
dition of affairs rut all. 

Q. ,Since that tunnel was abandoned, which was 
about 1873, has the Erie Railroad been in pos-
Bess1on of 'that Donald property? 40 
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MR. PARKER: I object. Re i,,. not eom-
petenrt to say. 

A. I don't know .anybbing about ic. 
Q. Mr. Donald bas been in possession of that 

B>onald property since be bought it, hasn't be? 
A. Donald was in possession of it, as our 'tax 
books show, up to the time of your purcbas,! 

Q. And that property bas been assessed every 
year to ~Ir. Donald? A. Yes. 

Q. Has it been assessed to anybody else, or 
any other corporation? A. Not to my knowledge. 

Q. Then the Montclair Railroad and the Mont-
clair & Greenwood Lake Railroad, and the New 
York and Greenwood Lake, and all the other rail-
roads that have been successors of the Montclair-, 
have not been assessed? A. This property, at the 

• 0 surface, has been assessed to 'Peter Donald, be-
tween Prospect Avenue and that land (iudicat 
ing). 

Q. Take it down to the middle of the earth, has 
it been assessed to anybody else? A. I suppose it 
goes to the middle. 

Q. Whoever paid the taxes on the surface paid 
them to the middle? A. I suppose so. 

Q. Can you state when that cave-in took place? 
ao A. ~o, I have no way of fixing the date of that. 

Q. What is that property worth today, facing 
it on Claremont Avenue? A. That is not the 
way it is 'being sold, as I understand H. 

Q. Take it the otl1er way, on 1Prospect Avenue, 
make it one hundred aard fifty feet deep. A. It 
is worth forty dollars a foot, on Prospect Avenue. 

Q. One hundred and ,fifty feet deep? A. Yes. 
Q. How muc·h would the ,Claremont Avenue 

co frontage be worbb? A. Thirty-five doHars. If 
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this old house wa,s away (indicating) it might be 
worth more. (The house referred to adjoins, on 
the east). 

Q. The property on P·rospect Avenue has brought 
as high as one hundred dollars a front foot, lias 
it not? A. The highest price I have heard of is 
eighty dollars, one hundred and eighty feet deep. 

Q. 'l,hen this property is not as desirable as-? JiOl 
A. It is not as deep. It i:S never as desirable on 
the east side of the street, with us in 11\fontclair. 
It never brings within ,five or ten dollars a foot 
of the price -on the west side, other things being 
equal. 

RE-DIRECT EXAMINATION BY MR. PARKER: 

Q. When you went into the tunnel, who was in 
possession of the tunnel? A. The only person I 20 
knew in the matter was MacArthur, the contrac-
tor. 

Q. The contractors and employees of the Mont-
clair Railroad were in possession of the tl1Ilnel? 
A. Yes. 

Q. You say ,that this huiJ.ding of the tunnel col-
lected crowds to look at it? A. Yes. 

Q. Where did they assemble? A. Often on the 
bridge, looking in, and the tunnel as far as they 
could get •without interfering with the work. 30 

Q. It was an open and notorious and well 
known fact that the tunnel" was bei ng constructed? 
A. It was. 

RE-CROSS ExAMINA'l'ION BY ,MR. CONDICT: 

Q. Would they allow t he general public to go 
in there? A. No, no.t to inter<fere with the work. 

Q. And nobody could tell how far they had 
gone in? A. Anybody who went in. 40 
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Q. Unless they did go in? A. No, 01· some• 
body's statement to that effect .. 

RE-DIRECT EXAMINATION BY MR, PARKEill '. 

Q. Up to a few years ago, did you ever tax 
any railroad property in Montclair? A. No, th.is 
property has only been assessed to tl1e Mon,tclair 

10 Railroad, by us, in I think the last four years. 

20 

Q. Since the new law has gone into effect? 

MR. CoNtJIC'l': Wait a minu1te. What 
property do you mean? 

The vVitness: I am talking about rail-
road property, this rlght of way that runs 
through riUontclair. It ·has been assessed, 
since the cliange in t he law about four or 
.five years ago, to the railroad company. 

Q. Four or Jive years since they have bee11 tax-
ing that right of way in }Iontclair itself? A. Yes. 

Q. You do not know wha,t went on be.fore that, 
in the -State Board of Assessors? A. No. 

Q. You don't know \vliethe1· they taxed that 
branch before that or not? A. No. 

RE-CROSS EltAMiNATION BY MR. CONDICT: 

ao Q. This right of way, running from the tun· 
nel east of Mountain Avenue has an embankment 
which exists there ,to-day, has it not? A. Yes. 

Q. And those embankments are a nuisance, are 
they not, to the town? A. The,,1 ar,! unsightly, 
no nuisance. 

Q. And the neighborhood that has grown around 
them is an undesira hie neigh bor11ood? A. No, 
there is a uttle piece in there, on William 1Street 
and James ,Street, with small houses. ·with that 

•o exception there is ll!O particul-ar damage. 
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Q. How about Valley Road? A. 'The same 
way. There are these houses there. 

Q. There is an undesirable element there? A. 
East of the railroad; yes. -But there was plenty 
of that there before the railroad started. 

;l\fR. p ARKER : I will sta:te that with 
the exception of a witness that I might 
desire to examine on deposition and pos-
sibly, some further t estimony, if a witness 
I have not been able to see-a man named 
Doremus--should return to town, and any 
necessary documentary evidence to com-
plete the cliain of title in the railroad com-
pany, we have no further testimony to 
offer. 

)1R. CONDIC'l': I don't know what that 
mf',ans. 

Mu. PAurrnu: I have been hunting testi-
mony, covering a period of the last forty 
years, but as far as I can see, this is all 
the testimony I can ,produce. 

THE •MASTER : You want to close, re-
serving the right to produce further testi-
mony? 

11\'lR. PARKER: Yes; if necessary. 

l!O,, 

20 

THE MASTER: Of course, you have the 30 
riglrt to insist that Mr. Parker close his 
testimony, hurt I suppose the proper thing 
for yon to do now, is to go on and take 
yonr testimony. 

Examination adjourned to ;\fonday, October 3, 
1910, at 2 P. M. 

40 
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J ol11n V. Rowe-Direct. 

,Qontinuation, October 3, 1910. 
----{)-

APPEARANCES: 

•l\'Ir. H. V. Condict and Mr. Parker. 

10 !HENRY V. 1CoNDICT, a witness produced on be-
half -of complainant, being swor1;, testifted as 
follows: 

DIRECT EXAMINATION: 

On Thursday of last week, since the last taking 
of testimony, I called at the residence of Peter 
Donald, expecting to ask him to appear here to-
day and testify. I was unable to see him, but 

20 saw his <laughter. She informed me that it would 
be absolutely impossible for •Mr. Donald to testi-
fy, that his mind is not in condition to give 
competen1t testimony, aud tlia;t he will not be 
able within any rPasonn 1,1,. time in the future, to 
testify in this case. I therefore will abandon the 
calli'ng of iiVlr. Peter Donal,d as a witness. 

30 

MR. PARKER: !So much of this testimony 
as is hearsay is objected to. 

.JOHN V. RowE, a witness produced on behalf 
of the complainant, being sworn, testirfied as fol-
lows: 

DIRECT EXAMINATION BY )fR. CONDIC'l': 

Q. You are a lawyer and title officer of the 
:\fontclair Trnst 1Company? A. No. Essex Title 
Guarantee and Trust Company. 

40 Q. You are title oflicer of the Essex Title 
Guarantee and Trust Company? A. Essex Title 
Guarantee and Trust 'Company, of Montclair. 
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Q. What is the lmsines•s of that company? A. 
To searc'J1 and eX'amine t itles, and insure the 
title. 

Q. How long have you been in the business of 
examining titles? A. A little over five years. 

Q. Do you do anything else at the p[esent 
time? A. No. 

Q. 'L'he titles that are examined by your com- 18 

pa:ny go through your hands? A. •Every title 
that we issue a policy on, or reject, is read, is 
passed upon by me before the 00mpany signs tM 
policy. 

Q. Did you examine the title to the Donald 
property, the premises in question in fhi:s suit? 
A. I did. 

Q. Where is that located? A. 'l.'he corner of 
Prospect Avenue and {'laremont Avenue, Mont- 20 
clair, New Jersey. 

Q. What did you ,find? A. I found the title 
to be in fee -simple in Peter Donald, no mortgages 
on it, no en<:umbrances, nothing but a possible 
right of :the railroad bo tunnel under it. 

Q. 'What do you mean by that? A. Well; I 
mean tha:t we who live up there know that the 
Erie Railrorud or its predecessors a:t one time 
had an idea of running a branch through to 
Morristown or -Caldwell, and bought a lot of 
land for a right of way through Montclair there, 
and took deeds from a good many owners for 
this right of way and also attempted -or started 
to tunnel through the 'lllOuntain there. 
_ Q. Did you examine to ,see whether they had 

any rights? A. I looked it up and fotrnd that 
the Montclair Railway Company had been incor-
porated under the laws of 186'7, and had the right 
to run a railroad there, of condemning the prop- ,o 
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erty if they could not buy it, but I did not !find 
any deed or grant by Peter Donald or his 
gran:tors to this property. 

Q. <Did you find any condemnation proceed-
ings? A. No. 

Q. Did you find any documents in favor of 
any railroad company? A. No. 

Q. \Vere there any documents or papers? A. 
T·here were none on record thait we could find, 
after a careful search, of course. We were care-
ful, knowing that they had attempted ro tunnel 
a long while ago. Of course, that search against 
-Donald went right down fo date. 

Q. And it!Jen did you advise the complainant 
in this action whether or not the title was good? 
A. Yes. 

20 Q. What did you tell him? A. I told him that 
,the title wa.s good in fee simple in Peter Donald 
subject ito the rights of the raill'oad, if any. I 
think my letter -so stated. 

Q. The deed to the complainant contained a 
clause to that effect? A. Yes. 

Q. And J ' OUI' company would guarantee the 
title to it? A. Guaranteed your deed to it, with 
that .subject-clau.se on it. 

Q. The defendant s in thi.s ca•se have offered in 
30 evidence a deed of trust by the iMontclair Rail-

way ,Company to Marcus L. Ward and Abram S·. 
Hewitt, dated •September 1st, 1:870, ,to secure two 
million and a half dollars, also a mortgage by 
the Montclair Railway Company to Abram S. 
Hewitt, trustee, to secure one million and a half 
of bonds, also a deed given by William Patter-
son, -~faster, to Abram ,s. Hewitt, reciting fore-
closure proceedings under the la.st named mort-

,o gage, also it· deed .by William Patterson, •Master, 
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to Marcus L. 1Tard and others, reciting the fore-
closure of the first mortgage or trust deed above 
mentioned, also a deed by rl\farcus L. Ward and 
Abram ,S. !Hewirtt, to the ::\fontclair & Greenwood 
Lake Railway. ,Company, also a mortgage by the 
\\,fontclair & Greenwood Lake Railway Company 
to George :walker and others, for seven hundred 
thousand dollars, also a deed by ,Patterson, Mas- 10 
ter, to Abram IS. Hewitt, reciting the foreclosure 
of the last me11tioned mo1,tgage, also a deed 'by 
Aibram IS. Hewitt to the New York & Greenwood 
Lake Railrpad ,O<Ympany. Have you inspected 
those documents? A. Yes, I have. 

Q. !Do you find that 'P,et'er Donald or any per-
son O\Yning this Donald property was made a 
party to any foreclosure proceedings above men-
tioned? A. 1N o; they were not. 

Q. In passing• this title for ,)fr. Condict, did 20 

you ·notify him ,that these mortgages were on the 
]Jr-operty? A. 'No, sir. 

Q. vVhy not·? A. Because I do not consider 
(.hat they affect rtbe pvoperty. 

CROSS EXAMINATION llY YlR. PARKER: 

Q. How }ong have you lived in Montclair? A. 
Five years- almost five years. 

Q. Did you make t he searc11 yourself, or did ao 
you have it made? A. No; ·I did not make it 
myself. 

(~. You have your knowledge of the title from 
returns made to you by other people, who search-
ed the title of record? A. Yes. 

Q. You made no search in Trenton for located 
survey or right of way? A. I . wrote a letter to 
the Secretary of 'State. I \Yill read it if you 
want me to. 40 



138 

Jol111, TT. Roic·e-Cross. 

Q. iN o; I don't want you tJo. You wrote the 
letter? A. Yes. 

Q. And asked what? A. I asked him if there 
was anything on record in Trenton to show who 
wa,s the legal owner of the right of way, and 
then described it, running through Montclair. 

Q. You knew there was a right of way running 
10 through 'Montclair? A. I know there are a 

number of deeds on record affecting property 
along there, a:nd that they have put up an em-· 
bankment in spo:ts, which has been there a num-
ber of years. 

Q. That was a matter of common notoriety in 
Montclair when y,ou came there? A. Yes. 

Q. And you knew also that they had tunnetea 
underneath the Donald property? A. I knew they 
liad started to tunnel. I did nm know how far 

• 0 they had gone. Now it is tfilled up. 

MR. PARKER: I object tu that ans1,,er as 
not responsive, aucl ask that it be stdcken 
out. 

Q. You knew they had started to tunnel under 
the Donald property '/ A. I say I kn-ow that, 
just from its being a notorious fact. I never 
went in on the property and saw the tunnel. 

30 Q. And your company did not think it safe to 
guarantee the ti tle of .the property because the 
Erie Railroad Company or the successors of the 
'.Montclair Railway Company, might have some 
interest in it? A. Yes. 

Q. You will notice in these deeds that have 
been referred to by iVIr. Condict, that they all rr-
fer to the railroad constructed or to be con-
structed on certain rights of way and surveys 
as tfiled in the !Secretary of State's office? A. 

,o vVell; I don't-I am not quite sure about that, 
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that those exact words are in. I know it is in 
there, ahout the right of way acquired or to be 
acquired by the railr-0ad tlien building, I think. 

Q. The deeds speak of the Caldwell branch of 
said railway, extending fr-0m ,:i\fon:tclair into the 
township -0f -Cal-dwell ? A. Well, here is the deed 
,to vVar<l and Hewitt a•, joi11t tenants, etcetera, 
in .trust, to tbeir assigns, of all and singular 10 
(reads) the line of railway known and to be 
known a-s the •M·ontclair Railway, same as being 
and shall be constructed from the line of the 
State of New Jersey near Greenw-0od Lake, to 
the Hudson River-also the Caldwell branch of 
said ra,ilway and all real and personal property 
held or a-cqnired or hereafter to be held or ac-
quired ·by said company. I do not find anything 
in there tlmt says anything about surveys being 
!filed at Trenton. 

Q. lit speaks of this Caldwell branch and the 
Jines acq uire<l or to he a criuired, and all rights. 
That is substantially the description that runs 
through all these deeds, is it not? A. Yes; sub-
stantially. 

Q. Did you notice that there is in the Laws of 
the ISta.te, the pamphlet laws of the !State of 
New Jersey, a Jaw referring to surveys filed by 
the :i\fontclair Railroad? A . .You mean in tbe 
Jaw of 1867? 

Q. I mean t he subsequent laws? A. I know 
they have oo fi le surveys etcetera for their right 
of way. I do not know of any pa1·ticnlar law, 
now. 

Q. You did not look at the la.ws of 18171, page 
469? A. No. 

Q. (Continuing.) Which allows 8/men<led sur-
veys in lieu of surveys deposited in the Secre-

io 

:::o 

40 
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tary of ·state's office, :March 17, 18169, May 18, 
186·9 and •May 127, 1869? A. No, sir. 

Q. Didn't you look at the charter of the Mont-
clair 1Railway Company? A. Of 1867? 

Q. Yes. A. Yes. 
Q. [)id you look at the charter of the ifon:t-

clair & Greenwl()od Lake Railway .Company? A. 
10 No, sir. 

Q. Or of the New York & Greenwood Lake 
Railway Company? A. No, sir. 

Q. Did you look at the fureclosure proceedings 
in this case? A. ·No, sir; only through the Mas-
ter's deeds. 

RE-DIREOT ExAMl"-'ATION BY .M:n. CONDIC'l': 

(-l, Did you make a full examination, as full an 
20 examination as could be made for ,the purpose of 

!l!scertaining whet her or not there was anything 
of record in any office affecting this property? 
A. Well; tha:t is-ff did in Essex QQunty, but as 
far as 'l.'renton i'S ·concerned, a.s I read the law 
of 1867, the 'Moll'tclair Railway rCompany had the 
right to g•o in and cundemn property if they 
could not get it by ,grant or deed from the owners, 
to condemn it, and we could not find any record 

30 of any condemnation proceedings on this par-
ticular piece of property, and our old maps that 
we . :have, and our atlases ·and every.thing, and 
our tax map shows all the land owned by the 
Railway Company, as marked on these various 
-maps, and there is nothing on any of the maps to 
show that the railroad -owned the Donald prop-
erty. The line goes up from where it starts, in 
the main line, and goes to the Donald land, and 
there i-s a break, and on the other side of it, off 

,o toward Caldwell, the line starts again to show 
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the right of way. B•o I did not consider H neces-
sary to go any further. 

Q. Did you search in every office where you 
thought it necessary to search? A. Yes. 

RE-CROSS EXAMINATION BY MR. PARKER: 

Q. Does the map of :.\fontclair of 1871, in the 
tax office, show the line running directly cate- 10 

cornered across t he Donald property? A. We 
have not the tax map, but a map of 18171, made 
by Thomas Hughes of Bloomfield, Montclair, (it 
is now Glen Ridge), and t hat does not show it. 

Q. Don't the later maps show it? A. No, sir; 
and the 1906 atlas does not show it. Neither 
does our present atlas. 

Q. Have you Miller's atlas? A. I don't know. 
It is a 1906 atlas. I have forgotten the name. 20 
We have so many maps. Our present tax map, 
whicl1 I believe, was made by Frank vV. Crane, 
shows the right of way going up to t he Donald 
line. 

Q. Did 'Mr. Condict talk to you about this 
matter before, while you were examining the 
title? A. -Oh, yes; we had several conferences 
about it. 

Q. Well, he, Mr. Condict, in a leoter of Feb- 30 
ruary 7, 1910 (Exhibit r-2) wrote: "The city 
map shows that a tunnel was located upon th is 
lot in or about 1871 or 18712. This was a railroad 
which was projected to run from :.\fontclair to 
Caldwell, but wa,s never !finished." Didn't you 
see the map he refers to, in which it shows this 
tunnel so located? A. If you will give me a 
sheet of paper, I will show you how the present 
ta.'i: map-- (interrupted). 

·Q. I am not ta lking about that. Didn't you see 40 
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a map showing the right of way as he describes it 
in that letter? A. I didn't see any map where 
the right of way extended across the Donald 
property. 

Q. Yet yon say you have all the maps 1that 
are published? A. I don't know that we have 
all the maps that are pu'bHshed, but we have all 

10 we can get our hands 011. 'rhere may ,be some 
maps in the possession of lawyers whkh we have 
not got. 

Q. You have the Miller map, the county atla!l, 
haven't you? A. 1906; well, I don't know it by 
the name "Miller" . I am not sure who made it. 
We call it the 1906 atlas. 

Q. ·Th.rt is the most recent •one. What is it 
you say it does not show about the tunnel? 

20 •MR. BOARDMAN: I object. 1't is imma-
terial. The atlas if produced, will show it. 

,MR. PARKER: Yon introduced it. 

A. That S'hows the right of way running-
starting from the main line, running right along 
through the town till it gets-right before it 
comes to the Donalu p1,operty it runs this way, 
and goes in (indicating) and there is a small 
line running up to the Donald line (indicating 

so two parallel lines and, later, •two parallel lines 
at a less distance apart). The second line-in 
explanation- the line last mentioned is, of course, 
very narrow. 'rhat is, I should say, on the 1906 
map, three quarter,s of an inch wide-the right 
of way-and when it comes to about an inch 
from the Donald line, it comes together at a 
right angle and comes up to a line less than a 
quarter of an inch in width-two parallel lines. 
Further on it goes through Verona the same way. 

40 
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MR. CONDICT: vYe will telephone d!own 
to the office and get that map. 

RE-DIRECT ·ExAMIN ATION BY MR. CONDICT : 

Q. Do y,ou know the premises in question? A. 
Yes. 

Q. Have you visited them recently? A. Yes; 
I passed 1there less than a week ago in 
mobile. 

an auto- 10· 

Q. Do you know whether or not the railroad 
company has fenced in their right of way? A. 
They '!rave fenced in practically all they have got 
there, all that embankment, all along the road, 
across ,Midland Avenue and 'Park ·Street, and 
in Verona where it runs through Baldwin's prop-
erty, they have fenced it with wire fence. 'This 
property is not fenced. 

Q. Which property? A. 'rile Donald property. 
It wa,s not fenced a week ago. 

HE-CROSS EXAMINATION BY MR. PARKER: 

Q. vVhen were these fences made? A. They 
have stood about four •or six weeks. 

Q. Since the commencement .of this suit? 
snit was commenced in April? A. I am 
snre about thait. 

The 
not 

20 

30 

40 
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IMR. 1STICKEL recalled. 

DIRECT ,EXAMINATION BY ,MR. PARKER: 

Q. Have you made any efforts to get ,Mr. 
Donald to testify in this case? A. Yes. I went 
bo his office about a month aigo and found out 
that ·he lived in Os,sining, and I could not see 

10 him until the return of Dr. ,Bishop after Sep-
tember 1st. I wrote to his daughter and re-
ceived a reply in which she stated ,that I could 
not see him until after Ocbober 1st. ,Yesterday 
I saw Miss Donald personally and was told by 
her th:a,t he could not be seen at present, and in 
any event could not be ·seen until the return of 
Dr. Bi,shop, who would return ab'Out the third. 

20 

SD 

,o 

MR. CONDICT: I close the complainant's 
case, subject, of course, to the right to 
rebut any further testimony you may put 
in. 

MR. PARKER: I do not think I have any 
more testimony. 

i -· 

~---
CASE CLOSED. 
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Stipulation. 

Between 

WALTER H. CONDICT, et al., 

Oomplwilnan•ts, 

and 
ERIE RAILROAD COMPANY, e,t al., 

Defendants. 

IT IS on this twenty-ninth day of June, nineteen 
hundred and eleven, STIPULATED between the par-
ties and between their respective ·solicitors that 
the following facts are admitted in ad,clition to 

10 

proofs heretofore taken. 20 

1. That the complainants, Henry V. Condict, 
and Walter H. Condic t, each cont1·ibuted one-half 
of the purchase price upon purchase of property, 
described in the bill, from Peter Donald·, and 

2. That Peter Donald paid taxes on the prop-
erty described in the bill of complaint for five 
consecutive years JJext preceding the filing of the 
bill, to the City of i\Iontclair, and that the said 
property during said years was assessed for taxes 30 
to said Peter Dona1'cl, and 

IT IS fur.ther STIPULA'l'ED that this case be sub-
mitted, on briefs, to be inter0hanged between the 
parties and furnished to Vice Chancellor StevenR 
within ten days of this elate. Complainants to re-
ply within two days thereafter. 

CONDICT, CONDIC'.r & BOARDMAN, 
Solicitors for Complainants. 

CORTLANDT & WAYNE PARKER, 4 0 

Solicitors for Defendants. 
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Conclusions of Vice Chancellor Stevens. 

(Filed, September 9, 1911.) 

JJn <!l:bancerp of J0ehl ]ersep. 

Between 

w ALTER H. CONDICT, et al., 

Oompla,inants, 

and 
THE ERrn R. R. Co., et al., 

Defendant. 

Mr. Richard Boardman, for complt. 
M:r. Cortlandt Parker for deft. 
Stevens, V. C. It seems to me plain that com-

plainants proper remedy is ejectment. He claims 
to have the legal title to and to be in possession 
of a lot of land in M:o.rutclair through which, forty 
years ago, tbe predecessors of the defendant com-
pany constructed a tunnel. The possession which 
he proves is possession -0f the surface. The com-
pany does not deny possession of the surface, but 
by its amended answer to Complainant's amended 

ao bill says that since 1871, it and its predecessors 
have been the owners of the t unnel (for;,y feet be-
low the surface) and in the open, notorious and 
exclusive possession thereof to the extent that it 
was capable ·of being ow'Iled and possessed. It 
does not pretend that it has a paper title. 

It appears that the tunnel was constructed 
through the land now owned by complainant, ap-
parently without objection, in 1871, but because 

40 of the then company's pecuniary embarrassments, 
not through th!l who.J.e of the Orange M:ountafo. 
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It further appears that the tm111el has to some ex-
tent, though not entitely fallen in. The evidence 
does not show that complainant or his grantor 
ever entered upon the tunnel or that either com-
plainant or defendant ever made any actual use 
of it. If defendant now has possession, it is be-
cause its predecessors once had possession or be-
cause the possession thus had has never been 10 
taken away. It is obvious that these are questions 
within the exclusive jurisdiction of a court of law. 
Th,,:re ii;; r?thbg to prevent complainant fn,.:1 
trying them in a legal action. It is true that de-
fendant in addition to its defence that the action 
is legal sets up certain equitres. Those alleged 
equities may have to be passed upon hereafter, in 
this Court at defendants' instances, but the legal 
question, which is the only one raised by com-
plainant, must first be determined by the law 20 
court. There is no cross bill. The bill may be 
retained till the action at 13/W is decided. 

A true copy. 
SAMUEL K. ROBBINS, 

Clerk. 

30 

40 
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Final Decree. 

( Filed, October 31, 1911.) 

Between 

w ALTER H. CONDICT, et al., 
Oompla,inants, On Bill &c. 

and 
ERIE RAILROAD COMPANY, et al., 

Defend:Mits. 

Final Decree. 

This cause coming on to be heard on bill, ans-
wer, replication and proofs, and having been duly 

20 argued by ;Richard Boai,dman, Esquire, of Counsel 
with Complai<nants and Cortlandt Parker, :EJ;;quire 
of Counsel with Defen1dants, and the Court being 
of the opinion that the question;; of possession ,of 
the tunnel through said premises raised in this 
cause, are within the exclusive jurisdiction of a 
court of law, and should first be determined by 
a law court before proceeding further in this 
eau;;e, and for that purpose the bill might be re-

30 tained, until the action: at law should be decided. 
And counsel for complainants stating in open 
court that the complainants did not desire to have 
the bill retained, until the question of legal title 
wa:s d-etermined. 

It is now on the thirty-first day of October 1911, 
on motion of Cortlandt & vVayne Parker, Solici-
tors of Defemlants ORDERED that the Bill of Com-
plaint in this eause be and the same is hereby 
dismissed with costs. 

Respectfully advised, 
FREDERICK V. STEVENS, 

V. C. 
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Notice of Appeal. 

( Filed, Dec. 11, 1911.) 

w ALTER , H. CONDICT, et al., 
On Bill &c. 10 

Complainants, Notice of 
and Appeal. 

ERIE RAILROAD COMPANY, et al., 
Defen(W;l'l,ts. 

The complainants hereby appeal from the final 
decree made in this cause and foom the whole and 
every part thereof, to the Court of Errors and 20 

Appeals in the last resort in all causes. 
CONDIC'r, CONDICT & BoA!tDMAN, 

Solicitors for and of Counsel with 
Complainants. 

Dated, December 11, 1911. 
I conceive there is good cause for appeal in the 

above stated cause. 
RICHARD BOARDMAN, 30 

Of Coun1>el with Complain,ants. 

40 
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Petition of Appeal. 

(Filed Dec. 18, 1911.) 

w ALTER H. CONDICT, et al., 

Oarnplamnants, 

Appellants, 

and 

ERIE RAILROAD COMPANY, et al., 

Defendant.,, 
Respondent~. 

Petition of 
Appeal. 

20 To the Honora'ble, tbe Court of Errors and Appeals 
in the Last Resort in All Cases: 

The humlile petition of Walter H. Condict and 
Henry V. Condict, the complainants in the Court 
of Chancery, appellants in the a:bove stated cau-se, 
respec'tfully shows that your petitioners find them-
selves aggrieved by a decree made in the Court of 
Chancery, by his Honor, M:ahlon Pitney, Chan-
cellor ,of the State of New Jersey, bearing date 
the thirty-first day of October, nineteen hundred 

30 and eleven, in a cause wherein ·walter H. Condict 
and Henry V. Condict were complainants, and the 
Erie Railroad Company and -the New York and 
Greenwood Lake Railway Company were defend-
ants, in 'these respects, to wit: 

(1) That the said decree adjudges and finds 
"-that the questions of po-ssession of the tunnel 
through said premises raised in this cause are 
within the exclusive jurisdiction of a court of law, 

,o and should first be determined by a law court 'be-
fore proceeding further in this cau,se." 

( 2) That the said decree orders that tlle bill 
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Petition on Appeal. 

of compalin t in said cause be, and thereby was 
dismissed ,vith costs. 

(3) That said decree does not decide and the 
Court of Chancery expressly refused to decide the 
preliminar,y jurisdictional question as •to wuether 
t he complainant,;; were, at the time of ,the filing of 
t he bill of complaint, in peaceable possession of 
t he land described therein, claiming to ow11 the 10 
same, .said bill ha ving been filed under and pur-

. suant to the provisions of an act entitled "An Act 
t o compel the determi-nation of clanns to real 

. estate in certain case-s and to quiet the t itle to t he 
same." Approved March 2, 1870. 

( 4) That the Court of Chancery refused to 
make a decree in favor of the complainan·ts and 
against the defendants as prayed for in the hill of 
complaint, and as rt should have done under the 
pleadings and evidence. 

( 5) That said decree does not "fix and settle 
the rights of t he parties in said lands" mentioned 
in the bill of complain t, a-sis required 'by the terms 
and provisions of sa id act last abo, e mentioned. 

Y•our petitioners therefore pray tlrat 'the said 
decree of t he sa id Chancellor may be reverserl and 
set aside, and for nothing holden, and that a de-
cree fixing and settling the rights of the 11arties 

20 

in said lands, may be d irected t o be made hy 'tbe ao 
Court of Chancery in accordance with t he st"tute 
in such case made and provided, ancl in. pursuance 
of the prayer of the bill of complaint, and that your 
premises as to this court ma,y seen meet. 

CONDICT, CONDIO'l' & BOARDlllAN, 
Solicitors for ancl of Counsel with 

AppeHants. 

RICHARD BOARDMAN, 
Of Counsel. 40 



10 

152 

Exhibit 0-1. 
Peter Donald, widower, to Walter H. Condict, 

DEED-Dated February 10, 1910. 
Received in the Register's Office of ,the Country, 

of Essex, N. J., on the 11th day of February, 
1910, A. D., at 11.00 o'clock in the forenoon, and 
recorded in Book N-46 of Deeds for said County, 
pages 217-219. 

EDWARD S. PERRY, 
Register. 

THIS INDENTURE, made the Tenth day of Fe'b-
ruary, in the year of our Lord, one thousand nine 
hundred and ten, between Peter Donald, widower, 
af the Borough of Manhattan, New York County, 
New York, party of tlie first part, and Walter 
H. Condict, of Madison, Morris County, New 

20 ,Jersey, pa1,ty of the second part, 
\VtTNESSETH, that the -~aid party of the first 

part, for and in considerati'on of ot·her good •and 
valuable considerations and the sum of One hun-
dred• ($100) Dollars, lawful money of the United 
States of America, to me in hand well and truly 
paid by the said party of the second part, at or 
·before the sealing anu delivery of these presents, 
the receipt whereof is hereby acknowledged, and 

ao the said party of the first part, therewith fully 
satisfied, contented and paid, ha:s given, granted, 
bargained, sold, aliened, released, enfeoffed, con-
veyed and confirmed, and by these presenrts do 

give, g,rant, bargain, sell, alien, release, enfooff, con-
vey and conifirm to the said party of the second 
part and to his ,heirii -and assigns forever, ALL that 
certain piece or parcel of land and premises, here-
inafter particularly described, situate lying and 

60 
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Exl11ib,it C-1 

being in the Town of J\'lontclair, 'Count:Jy of Essex 
and State of New Jer~ey, 

BEGINNING at a point in the center line of 
Prospect Avenue, where the same is inter·sected 
by the northerly line of Claremont Avenue, if pro-
duced across Prospect Avenue; thence along the 
center line of Prospect Avenue north forty-seven 
degrees ten minutes east (47° l0'E) One hundred 10 
sixty-one ( 161) feet two and one-halt \it) inches 
to land of Elizabeth )fitchell; thence along said 
land south forty degrees fifty-four minutes east 
(840° 54'E) T,Yo hundred and ninety-six (296) 
feet eleven (11) inches, to land now or formerly of 
the Estate of ,Chapin; thence along said land south 
forty-seven deg!'ees two minutes west ( 847° 2'vV) 
One hundred ~eventy-five (175) feet to the north-
•·rly line of Claremont Avenue; thence along said 
110rtherly line of Claremont Avenue, north thirty- 20 
,ight degrees twenty-four minutes west (N38° 
·J4'W) Two hundred ninety-five (295) feet eight 
(8) inches, to the center line of Prospect Avenue 
at the place of beginning. 

·ToGETHER with all and singular th~ tenements, 
_hereditamenus, and appnr-teuances to the same be-
l~nging or in ·anywise appertaining. ALSO all 
the estate, right, title, interest, property, claim 
arid demand whatsoever of the said party of the 
first part, of, in or to the above descrihed prem-
ises, and to every part and parcel thereof, with 
the appurteuances TO HAYE AND TO HOLD all al\d 
singular the above described. piece or parcel of 
land and premises with the appurtenances, unto 
the _said party of the second part, his hefrs and 
assigns, to his own proper use, benefit and be-
hoof forever, ·subject however, to the right, if 
any, of the Erie Railroad to a righ t or way across 

30 

a ,portion ,of the •above ile~c-ri'heil laud. The said 40 
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JiJ:rhibit C-1 

Peter Donald covenants that ·he !ms not granted 
any such right or received any consideration for 
any such right; suibject also to the use of Pros-
pect Avenue as now laid out as a Public High-
way. 

And the said P~ter Donold, his heirs, execu-
tors and administrators, does covenant ,and grant 

10 to and with the party of the second pa.rt, his 
. heirs and assigns, that the said Peter Donaid 
is the true lawful and right owner of all and 
singular the a'bove described land and premises, 

• and - of . every part an{l parcel thereof, with the 
appurtenances thereunto belonging; and that 'the 

. said land and premiseR, or any ,part thereof, at 

. ,the time of the sealing and deli very of bl1ese ,pres-
en:ts, are not encumbered by any Mortgage, Judg-

. ment, -or Limitation, or by any encumbrance wlia:t-
2o soever, by which the title of the sai.a party o.f the 

. second part, hereby made or intended to be made 
for the above described land and premises, can or 
may be changed, charged, altered or defeated in 

. any way whatsoever. 
And also, that the said party of the fir8t part 

now has good right, full power and lawfal au-
thority, to grant, bargain, sell and convey the said 
land and . premises in manner aforesaid. AND 

ao ALSO, that the said PPter Donald w1ll warrant, 
secure and forever defend the said land and prem-
ises, unto the sai,d party of the second part, his 
heirs and assigns forever, ag0ainst the lawful 
claims and demands of all and every person and 
persons freely and clearly freed and discharged 
of and from all manner of encumbrances what• 
soever, except as aforesa.id. 

IN Wl'l'NESS WHEREOF, the ::iaid party of the first 
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Exlllibits G-:2 and 3. 

part has hereunfo set his hand and seal the day 
and year first above written. 

Signed, sealed and delivered 
in the presence of 
(Signed) James Bishop. 

(Signed) PETER DONALD (L. s.) 
-Acknowledgment--

February 10, 1910, before 
James Bishop, New York Notary. 

New York C-Ouuty Clerk's 
Certificate annexed, dated Feb-
ruary 10, 1910. 

Exhibit C-2. 
Map in possession of the defendant. 

(seep. 158). 

10 

Exhibit C-3. 20 

Erie Railroad 
50 Church Street, 

New York City. 
Gentlemen: 

February 7, 1910. 

I am about to purchase the lot -in Montclair 
shown on the following diagram. I called at your 
office some time ago and ascertained tlrn fact 
that you have no claim upon this lot. ao 

Are you not willing, in order to set at rest 
the gossip that exists in the neighborhood, to 
write me a note stating that the road malws no 
claim of any kind ,to this lot? 

The City ,Hap shows that a tunnel was located 
under this lo't in about 1871 or 1872. This was 
the railroad tbat was projected to run from Mont-
clair to Caldwell, but was never finished. 

There is nothing of record to show that you 40 
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Bxlvibit 0-3. 

have any interest in this lot, and your own 
records at your office indicate the same thing. 

I ,c1on't warnb to buy the lot if you have any 
interest. It is important that I get a reply 
from you forthwith, aP,d I would highly :11Jpre-
ciate it if you would kindly send me a <tnswer 
by return mail. 

10 'fhe information that I have in regard to the 

20 

30 

'° 

tunnel is that a tunnel was actually built ander 
this lot in about 1871; that it was timbered; thalt 
the timbers rotted away and the tunnel caved in. 
There was water in the tunnel which came· up and 
formed a stagnant, marshy place on this lot and 
about 20 years ago this mar-shy hole was filled 
up, and to-day the lot is about level with the 
street with no indications of any tunnel or de-
pression. 

Peter Donald, who has owned the lot for over 
40 years, is selling it to me. He tells me that he 
never gave the Road any right whatever, and that 
if they built a tunnel under the lot, he does not 
know it, and that they had no authority to do 
so. 

Yours ,truly, 
(SIGNED) HENRY V. CONDICT. 

Diet. HVC/MEN. 

u~._1 _ 
f... 

\ 
0 ..,, '. 

I' .. 
' "' 115' 

<:( 
't ERIE 

0 Jl,Ji, 

"Talked with Mr. Condict today. Told 
him I could not commit myself to a decisive 
arnswer. He intimated he would bring ·friendly 
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Defendant's Exhibits. 

Defendant's Exhibits 1 and 3 consisted of maps 
and blue prints. 

No Exhi'bits were marked D-2 and D-4. 
Exhibits 5 to 23 corrnisted of certain drc,ds of 

-conveyance to the Montclair Railway Company, 
covering property ahmg its filed right of way, 
!but covering no property in loons in quo. 

24 a survey. 
25 to 37 certain deeds, mortgages, &c., show-

ing the devolution of title of the franchises and 
propertJ' of the Montclair Railway Company, in-
to the New York and Greenwood Lake Rail-
way Company, a:s owner, and the Erie Railroad 
Company, as lessee. 

38. Deed of locii,8 in q'!W and other proper,ty-
Warren to Peter Donald, elated April 1, 1869. 

10 

39. Deed Kittridge ·to Warren, same property 20 

as No. 38, dated March 1, 1869. 
40, 41 and 42. Condemnation proceedings of 

Montclair Railway Company of property along 
its right of way, not affecting, however, locus 
in qu,0. 

43. Deed Pratt to Montclair Railway Com-
pany of prope11ty along right of wruy, not in locu.s 
in quo. 

44. A.'bstrad of Gould Deed-same sort as 30 

Exhibit 43. 
45 and 46. Deeds Condict to Scott and Condict 

to Bogert, conveying part of the property describ-
ed in the bill of complaint, substantially as 
described in the testimony of Walter H. Con-
dict. 

40 
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Exhibit C-2. 

rl 

ELIZ. . /11/TClfE.LL 

·\ 

CUfREMONT AVE. 
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Stipulation as to Printina;. 

10ew 3)ersep QJ:ourt of errors anb appeals. 

Between 

HENRY V. CONDICT an<l WALTER H. 
CONDICT, 

Oomplainants-Appelw,nts, 

a-nd 

ERIE RAILROAD COMPANY, 

Defendant-R esponde11 t. 

On Appeal. 
Stipulation 

as to 
Printing. 

It is hereby stipulated between the parties to 

10 

this appeal -that it shall not be nece&.Sary t,l print 20 
any of the exhibits in this cause except Exhibits 
C-1, C-2 and C-3. That Exhibit D-1 is a map show-
ing the Caldwell Branch of tbe Montclair Railway 
from :Montclair to the Village of Caldwell. C-10 
us a similar map. Exhibits D-5 to D-23, inclusive, 
and D-40 ·to D-44, inclu~ive, are deeds or a~tracts 
of deeds and condemnatio11 proceedings showing 
that the Montclair Railway Company acriuired 
-title to various tracts of land on the Caldwell 
Branch of said Railrc1r:d and the considpration 30 

paid therefor. Tliere were al~o offered in evidence 
by defendants variou~ suits and proceedings in 
Chancery, produced by• ''l'homa,s Haggerty, Ser-
geant-at-Arms, and not marked a~ Exhibits, which 
wi th Exhibits D-25 -to D-37 show the transmission 
of title ,of the Montclair Railway Company to the 
Caldwell Branch from the Montclair R:1ilway 
Company to the New York & Greenwood Lake 
Railway Company anrl Erie Railroad Company, 40 
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Stipulation as to Printi.ng. 

its lessees, and other papers regarding ·the organ-
ization of Compauies interested in said Caldwel'l 
Branch. That D-24 is a •survey or location by the 
:\1orrtclair Railway Company of part of •the Cald-
well Branch and its contents appears from the 

,testimony. D-38 and 39 are deeds of the premises 
in ques-tion in this suit and other lands to owners 

10 prior to the Complainants, and D-45 and D-46 are 
deeds from Walter H. Condict to William V. 
Bogert and Isbon B. Scott, Jr., of pal'ts of the 
premises descri'bed in the Bill of Complaint in this 
cause. 

20 

30 

Dated, February 2nd, 1912. 

CONDIC'.l', CONDICT & BOARDMAN, 
Solicitors for Complainants-Appellants. 

CORTLAND'£ & WAYNE PARKER, 
Solicitors for Defendant. 



Nrui 31rrery Olnurt itf 1.Errnrs -anh Apprals. 

Between 

w AL'l.'ER H. CONDICT, et al., 

Complainants-Appellants, 

and 

ERIE RAILROAD CoMPANY, et al. , 

Defendants-Rsepondents. 

On Appeal 
from 

Chancery. 

BRIEF FOB OOJJIPLAlN ANTS-
APPELLANTS. 

'l'he bill in this ease is a bill to quiet title, filed 
under the provision:,, of the Act, 4 Comp. Stat, 
5399. 

The most pertinent facts involved in this case 
appear in the letter from Mr. Henry V. Condict, 
one of the complainants, to the ET<e Ra:ilr,o,1d Com-
pany, one of the defendants, said letter being Ex-
hibii•t C-3, found in the case at p. 155, r-,!ads as 
follows: 

"·Erie Railroad 
50 Church S•treet, 

New York City. 
"(',-entlemen : 

"February 7, 1910. 

"I am about to purchase the lot in Mont-
clair shown on the foHowing diagram. I 
called at your office some time ago and ascer-
ta'ined the fact that you have no cla!im upon 
this lot. 

"Are you not willing, in order to set at rest 
the g(),'Ssip that exists in the neighborhood, •to 
write me a n:ote sta:ting that the road makes 
no claim of any kind to Wis lot? 

"The City Map shows that a tunnel wa~ 

10 

20 

30 

&() 
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loca:ted under t'his lot in about 1871 or 1872. 
This was the railroad tha:t was projected rto 
mn from Montclair •to Caidwell, but was 
never finished. 

"There is nothing of record to show that you 
havie any interest in this lot, and your own 
records at your office indicate the same thling. 

"I don't want •to buy the lot if you have any 
interest. It is important that I get a reply 
from you forthwitl1, and I would highly ap-
preciate it if you would kindly send me an 
answer by return mail. 

"The information that I have in regard to 
·the tunnel 1is that a tunnel was actually built 
under this lot in about 18'71; tha:t it was fun. 
bered; that the timbers rotted a way and the 
tunnel caved in. There was water in the 
tunnel wbich came up and formed a stagnant, 
marshy place on •this lot, and about twenty 
years ago this marshy hole was filled up, and 
to-day the lot is about level with the street 
w1th no indication of any tunnel or depres-
sion . 

"Peter Donald, who has owned the lot for 
over 40 years, is selling i:t to me. He tells me 
·that he never gave the Road any right what-
ever, and that if ·chey built a tunnel ur.der the 
lot, he does nort know ·it, and that they had no 
anthority -to do so. 

"Yours truly, 
"HENRY V. CONDICT." 

-PR oS PcCT r---:_R....:...;V-i-£::,:·:__ ____ _ ,r.. , 



This Exhibiit bears the endorsement in a mar-
ginal note as follows: 

"Talked with Mr. Condict to-day. Told him 
1 could not commit myself to a decisive an-
,;wer. He intimated he would bring friendly 
suit to quiet tli tie. 

"H.W. 
"8/2/10." 

Exhibit C-2, in some respects, shows wifo more 
precision the exact situation of the locus in qiio I o 
'than does Mr. Condict's sketch. 

,, 

~ITCHE.LL 

~\ 

CLAR EMONT flVE. 

The answer (p. 8) admits complainants' posses-
sion of all the property, except the possession of 
what lis claimed by .the defendants and a part of 
the property which has been sold by complainants 
since the bill was filed. 

iThe part of the premises to which the defend-

20 

ao 

an ts Jay claim is described in the anSWt>I' as a •o 
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tunnel extending from a point in the north side 
of Cl,aremont Avenue, about fifty (50) feet east 
of Prospect Avenue to a point on the east side 
of s•aid premises, describe<l in the bill of com-
plaint about fifty ( 50) feet northerly from Clare-
mont Avenue. 

The interest in the premises set up by the de-
_.fendants in 1heir answer is this (p. 11): That 'the 
Montclair Ra!ilway Company, their prederessor.s, 

10 filed a locat ion of a branch from Montclair to 
Caldwell, and (p. 11, 1. 33ff 

"further began the construction of their rail-
·road through the ,said -hill, and actually built 
a tunnel underneath said premises described 
in said bill, whlich tunnel was of sufficient size 
to affOTd passage for a railroad IHtssenger car 
and locomotive through the tunnel, and 1he 
centre line of said tunnel extended diagonally 
across said premises in an easterly direction 
from a point on the north side of Claremont 
Avenue about fifty feet east of Prospect 
Avenue to a point on the east line of said 
premises described in said Bill of Complaint 
about fifty feet northerly of Claremont Ave-
nue." 

The defendants show no claim beyond wlut they 
assert lin their an,~wer. They show no title hy deed 
or conveyance of any kind-no c-ontraC't, nu lease, 
no licen.se, no mol"tgage, no condemnation proceed-
ing, not even the ·commencement of one, nni' any 

30 offer to acquire any interest. 
They claim no adverse possession, nor an.v ac'tual 

possession within forty years. 
Mr. F·red G. Stickel, Jr., an attorney-at-law in 

this State, in the employ of the sol1icitors for the 
defendant, called by the defendant, testifies (p. 
119, 1. 19) on cross-examina,tion : 

"Q. You have no't said anylJhing about the 
Donald property, the premises in question in 

40 this case. A. I did inadvertently skip that. 
We apparently do not own the Donald prop-
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erty so far as I can ascertain from th" deeds 
fa our possession. 

"Q. (By 111r. Parker.) You mean there is 
no deed of record of which you are aware for 
that property? A. Yes. None tha't I am 
aware of." 

To the same effect is the testimony of Jo~n B. 
Rowe, title offi('('r of the Essex Ti-tle Guarantee & 
Trust Company of M·ontcla:ir (p. 135, 1. 35) : 

"Q. Did you examine -to see whether they 
('the defendants) had any rights? A. I looked 
it up and found that the Montclair Railway 
Company had been incorporated under the 
laws of 1867, and ha:d the right -to run a rail-
road through by condemn1ing •the property if 
they could not buy it, but I did not find any 
deed or grant by Pecer Donald or his grantors 
df this property. 

"Q. Did you find any condemnat1on pl'oceed-
ings? A. Nio. 

10· 

"Q. Did you find any documents in favor 
of the Railroad Company? A. No.'' 20 

The only muniment of t'i-tle existing upon any 
record is a survey filed by the Niontclair Ha'rl way 
Company, in the Secretary of State's office, Rhow-
ing a proposed tunnel route through 'the property 
in question. 

S-ome time in the year 1871; the Montclair Rail-
way Company began a tunnel, which when aban-
doned after a few months' work, ran from a point 
about eighty feet to the southeast of the t~act in ao 
question, northwesterly to and a:t 'least pai.·t way 
ac11ass a corner ·of the Donald property. 

The defendants were at great pains to shew that 
the iVfontcla!ir R,ailway Company purchased rights 
of way on bolh sides ,of this property from a con-
siderable number of persons, and tha:t condemna-
tion •proceedings were had against others . There is 
testimony that considerable sums of money were 
spent by some one 'in making the cut which led <bo 
the mouth of the tunnel. But in the excava'tion 
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,of '~he tunnel itself, the railroad company appar-
ently ei,."I)ended no money whatever for MacArthur 
Bi,others' Company did the work and were never 
paid for it. Ninety odd thousand dollars re-
mained due to lhe contractors at the time the work 
,stopped and has never been paid ( p . 94). The 
'last work done was ·the tunnel work. The total 
c-os,t of tile tunnel work was estimated by defend-
ant's witness a,t $27,000 ,to $30,000 (p. 103). So 

10 it is safe ,to say that none of the money of t he 
Il;rilroad Company went into the tunnel. 

Something more t han twelve years ago, the tun-
nel caved in and a grea,t hole appeared in 'the 
Donald t ract. About twelve years ago, Donald 
filled up tlil:s bole with earth (pp. 106-107). To-
day ·there is no visible sign of the existence of any 
tunnel apparent 01i the face of the tract in ques-
tion (p. 106). 

The only remaining visible sign of the tunnel 
20 a nywhere is a so1,t of cave in the side of the hill, 

about ei;gb-ty feet from our boundary line. It is 
all openling bearing no resemblance to a railroad 
tunnel. It is about three feet high at the uighest 
point, and eighteen feet deep, and -about fifteen 
feet wide a,t the face of the opening, and narrows 
at about three feet in, to nine or ,ten feet, and then 
nm'rows dmrn to nothing at eighteen feet (pp. 26, 
106). 

so ''rhe bottom of this opening is filled up with 

,o 

stones a11Cl water. It has been twen'ty or twenty-
five years since any one could get into the tunnel 
uncler the Donald property (p. 110, I. 22). 

'l'o re'bu'ild the tunnel. i t would be nece3sary to 
use regular tunnel procedure, and that wvuld be 
as costly as original work (p. 112). The open 
cut is grown up " ";,th shrubs and trees, large and 
small, ,one tree being at least sixteen inches, in 
diameter (p. 38). 
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1'he deed -to the complainan•t from Peter Donald 
contains the following clause: 

"Subject, however, to the right, if any, of 
i!he Erie Railroad to a right of way across 
a portion of the above ·described land. The 
salid Peter Donald covenan'ts that he has not 
granted any such rights, or received any con-
sideration for any such rights. Subject also 
to the use of Prospect Avenue as now laid 

_ out as an public highway." 
1'he only testimony to charge Peter Dona,,l with 10 

any knowledge of the work •that was done under 
his land was the testimony of Robert B. Han·is. 
It is to be remembered tba·L the work was begun 
in eighteen hunclred and seventy-one, and that •the 
company was hankrupt 1:11 eighteen hundw1l and 
seventy,three, and that no work was done after 
th·a't time. At p. 125, :\fr. Harris tc>st'fies as 
follows: 

"Q. Did y,ou go with him to the property 20 
in 1869, when he purc.-ha~ed it? .A I did. 

"Q. Can yon tell us how frequently Mr. 
Donald came to the property, how many times 
in a year? A. I have no way of fixiug 1fuat. 
I should say, perhaps three or four times dur-
ing, it may have been, four or five years after 
his purchase of the proper'ty, that he was out. 

"Q. That you knew of? A. Yes, that I 
know of. 

"Q. Do you recollect ever talkling to h'im 
about this Caldwell branch and its construe- ao 
•tion, anything of that sort? A. I have no 
recollection of any -such conversation." 

'William J. Harnhan, assistant to tihe Pre-si-
dent of the Erie Railroad, called a1S a witn!'ss on 
behalf of the defend an ts, testifies on p. 51, as 
follows: 

"Q. You said that in 1909, there were cer-
fain arrangements with a certain party, you 
could not carry through? ·A. I said there 
were active negotia<tions with a certain pai·ty. ,o 
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"Q. Are there any negotiations pending now 
with anybody? A. Not at the present time. 

"Q. 'Those negotiations, I presume, related 
· to •the raising of funds to build that line? Is 

tliat it? A. Financing the proposition. 
"Q. '.!'here 1is nobody at the present time a:t-

it:empting to finance it? A. No, not at the 
present time." 

'L'he m•:dence, then, can be summarized much as 
follow,s: Peter Donald was t,be owner of th;s prop-

lO erty at the time this tunnel was built. He did 
not live in Montclair. He is shown -bo have visited 
Montclair t hree or four t imes in four or •five 
years, from 1869 to 1874. He gave no deed or 
any other instrument conferring ou the ra:ilroad 
any 1•:gMs in the property. No condemnation pro-
cedings ,,ere had against him. No money was 
pairl to ·him for any right of way across his prop-
erty. The only money expended upon ·the tunnel 

:IO was the money of the i)facArthur Bro·!fuers Com-
pany, and not that of ·the Moll'tclair Railroad. It 
would be as expensive to tunnel under thi~ 'land 
no\\' as iC •tlris old tunnel had never been built. 
Neither •the Railroad f'ompany nor any of its 
~nec-esRors have been in possessiou since 1873, al-
most forty years. The mouth of the so-called tun-
nel has been filled up for twenty or twenty-five 
years. A cavie-in on the Janel in question was filled 
up by Peter Donald twelve years ago. Not only is 

30 there no possession in the Erie Railroad Company, 
burt no one is now making any eff :rt to build this 
ol:d, once con temp la tecl road. 

40 

The learned Vice Chancellor to wlrom 'the cause 
was referred below, af.ter testimony had been taken 
under the old practice, held that complaL1ants' 
proper remedy was ejectment. He offered, how-
ever, to retaµi. -the b1ill while such an action should 
be brougM and 'litigated. 

As we read the cases, this, Cour,t has reiw.atedly 
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held tha•t if ejectmen t Will lie, a bill of this sort 
rmmot be sustained. 

Jersey City vs. Lernbeck, 31 Eq .. 255., 
272; 

The .tlmerican Dock a.ncl bnprowirnent 
Com71cmy 1J . :l'ru8tees for Pnblia Schools, 
37 Eq ., 266; 

Shep71a.rcl v. Nfron, 43 Eq., 627, 632. 

The statute was passed for the henefiit of those 10 
who had no renwcly a•t law or other remPdy in 
e<]uit;v. 

"If a party in possesslion of land can throw 
the ,hostile claim into a court of law, and thus 
get rid of the cloud overhanging bis estate, 
why should •be not do i!l?" Chief Justice Beas-
ley asked in the rase first cited above. 

The theory of •this .statutory action ,1n.1 the 
action in ejectment are -the exact opposites of each 20 
other 1:n one material point. This action will lie 
only where the 1::omplainant is in pos~essi()n, and 
his possession is peaceaMe. The actton of eject-
ment lies where the defendant is in possession. In 
'the one case, ·the plaintiff-complainant muse prove 
posses.,ion in ·b''mself as a jurisd•ietional fact. In 
the other, he must prove possession in •his adver-
sary, •the defendant. How can it be possible, then, 
for Mm, in two actions pending at the same time 
·( as the Vice Chancellor propdsed), with ·tl11" same 30 
adversary, to provie in •the one case, 'that he :i:s in 
actual peaceable possessl;on , and in the other, that 
his adviersary, the defendant, i,: in possession of •bhe 
i den tic al property? 

Had we followed the suggestion olf the Vice 
Chancellor, and brought our action in ejectment, 
'the allegations of the declaration would not only 
lrnve been absolutely ·contrary fo the truth, but 
would have been admission:s. fatal to iJbe mainte-
nance 'Of this bill. The orderly and formal state- 40 
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ments of such a pleadl:ng very possibly might have 
involved the complainants in an admission of such 
a possession in •t-he defendants as would have 
jeopardized complainants' title. 

We refu~ed to follow the praciice -suggested by 
the Vice Chancellor. vVe offered, however, to sub-
mit to an issue to be framed by ·him, and -to be 
tried by a jury. The Vice Chancellor denied his 
ju:l'iscliction to frame such an issue, and our b1;11 

10 was dismissed. 

20 

30 

The Vice Chancellor's opinion is short. We re-
produce it here for the convenience of ·the Court. 

"It seems to me plain •~hmt complainant's 
proper remedy is ejectment. He claims to 
•have the legal tirtle to and to be in possession ef a 
lot of land ,in Montclair through which, forty 
years ago, the predecessors of the defendant 
oompany constructed a tunnel. The posses-
sion which he proves is possessfon of the suT-
face. The com:pany does not deny pos.session 
of t he surface, but by its amended answer -to 
Complainant's amended bill ·says that since 
1871, it and 'its predece>sors have been the 
owners of the tunnel (furty feet below the 
surface) and in the open, notorious and exclu-
fi :ve possession thereof •to ,the extent that it 
was capable df being owned and possessed. 
It does not pretend that it has a paper rHle. 

"It appears that the tunnel was constructed 
through the land now owned by complainant, 
apparently without objection, in 1871, but 
l)ecau,e of the t!ten company'-s pecuniary em-
barrassments, not through the whole of the 
Orange ;\fountain . It further appears that ·the 
,tunnel has, to some extent, ·though not en-
tirely, fallen in. The evidence does nut show 
that comJ)lainant or his grantor ever entered 
upon the •tunnel or that eitl1er complainant 
or defendant ever made any actual use of it. 
H defendant now •has possessfan, it is because 
the possession thu-s had has never been taken 
away. H is obvious tha•t these aTe questions 
with'in the exclusive jurisdiction of a court of 
law. 'rhere is nothing ,to prevent oompla:inant 
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from 'tTying them in a legal action. H is 
true that defendant in addition ·to its defense 
·that tl1e action i-s legal sets up certain equities. 
Those alleged equities may have to be passed 
upon hereafter, 'in this Court at defendants' 
instances, but the legal question, whlich i•s the 
only one raised by complainant, must first be 
determined by the law court. There Ls no 
·cross bill. 'l'he bill mav be retained till the 
action at law i:~ decid~clJ' 

I. 
The complainant was entitled to have 

the court pass on the preliminary 
question of possession. 

The fact ,of the complainants' peaceable posses-
sion of the locus in quo is the primary jurisdic-
tional question in every action brought undPr this 
statute. The jurisdiction of -the Court of Chancery 
to determline this question bas been repeatedly 
recognized by this court. 

In Sheppard v. Nicron , 43 E(]., 627, 632. Jn<'lge 
Depue said: 

"The bill contains the necessary j urisdic-
tional averment of possession. He, the de-
fendant, having in h'is answer made denial of 
possession by 'the complainant, H was 'incum-
bent upon the complainant to establish that 
fact hy proof." 

20 

In Yard v. Ocean Beach Association, ±9 Eq., 30 
306, 315, the same Jn'dge, speaking from this court, 
said: 

"The jurisdiction of the Court of Chancery 
to entertain this suit i:s disputed . Possession 
in fact as distinct from that constructive pos-
session which arose simply in virtue of legal 
title, is essential to proceedings under 'the 
statute under whlich this suH was brought. 
T,he objection was taken in the answer and 
consequently the complainant was put to proof 
'iln the subject." 4.0 
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In the case of Allaire v. Ketcham, 5'5 Eq., 168, 
Vice Chancellor Emery, in a well consip.ered case, 
said: 

"A preliminary question of some difficulty 
·has been raised. The statute confers ·che right 
to file a bill in equity to quiet title 'when any 
person 'is in peaceable possession of lands in 
this State, " " * claiming to own the 
same,' &c. Actual possession and peaceable 
possessl:011 are, on complainant's par•t, as has 

10 bee11 settled, jurisdictional facts, and if de-
nied, as has been clone by the answer in this 
case, must be settled as the preHminary ques-
tion." 

~Ve 'have fonncl no case that has cast doubi: upon 
the jurisdiction of t he ,Court of Chancery to deter-
mine any and all questions relating to complain-
ants' possesslion, nor any ca·se that intimacPS that 
such questions are within t-he exclill'ive j 1rrisclic·-
bion of a cour-t of law. 

20 The preliminary question presented to the Court 
in the preseut case was the possession of the whole 
itrac't-not merely the possession of the surface, 
lmt incluclecl therein the possession of •tfue so-called 
tunnel. 

1This we were entJitled to have the Court. pass 
upon-this the 'Court has not clone. 

The learned Vice Chancellor evidently lost sight 
of the fad rtha•t this bill is a bill to quiet •title. He 

30 evidently thought that the rule to •be applied was 
rhat of 1'odcl v. Stciats, 15 'Dick., 507, and Mason 
v . Ross, 7 Buch., 527. 

H i:s to be noted that ,these cases were bills for 
injunction under 'the tracl1itional equitable juris-
tion of the Court, not under the "Titles" Act. This 
distinction is pointed out in the case of Sheppard 
v. Nimon, supra. 

·Nor can we find any warrant in law for the 
po:sition that the learned Vice Chancellor seems rto 
take, that while ·the complainants' possession of the 
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surface i:s undi,sputed, the Court of Ohancery can-
not determine the question of possession of the 
subterraneous portions of ·this tract. 

'l'he th eory of the defendant is that the Erie 
R.a,ilroad holds some possession in a cavern, which 
has been closed to daylight for twenty odd years, 
the PxistenrP of which ravP1·n is inferenl"ial an<l 
prohlema·tica l. 

The argument in favor of its existence drpends 
upon ~he sug•gestiou that when Peter Donald filled 10 
up the hole that appeared upon h'is land, as many 
loads of dir't were not put in as had been pre1•iousl.v 
taken out in the construc-tion of the tunnel. From 
this they conclude that t here must be a cavern 'to 
the westward. 

The proofs in t his case show t hat the only out-
warcl. ev':deuce of this so-C'a lled -tuun,el an,ywlhere 
on the farr of the earth is a small cave in the face 
of the hill, eighty fPet distant from the loc11s in q1101 

this hole being about three feet high at -the highest 20 

point, and about ·ten or twelve feet across, and 
running back about fifteen or sixteen feet, the 
height of -this hole constantly decreasing untJil it 
becomes nothing. In other words, it is sort of a 
:,ection of a cone cut off by a plane parallel to the 
base, or wedge shaped 11'ith one side circular. One 
.of the witnesses testified that no one co1.1ld get 
inbo it. This, it is to be rememiJJered, extends 
from the side of the hill abou·t sixteen or eighteen 30 
feet toward our land, but dors not reach it by more 
,tlrnn sixty feet. 

As the Vice Chancellor sa;ys, the general posses-
sion of the complainants of tlle surface of 'the 
ground is not d'ispnted. The fact that Peter 
Donald filled up so much of the tunn el as had be-
come a cause of annoyance ·to ·him, and dlid i:t 
many years ago, is undisputed. 

It would be d,ifficult to suggest any act f)f pos-
$CSsion more forcible 'that conld be exercised over a 40 
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subterranean cavern than the act of filling it up. 
This •testimony as to possession, besides that of the 
complainants and the admissions of the answer, 
i;s reinforced by a stipulation entered into between 
the parties to the effect ( p. 145) 

"2. That P.eter Donald paid taxes on ifue 
property des·cribed in ·the bill of complaint 
for five consecutive years next preceding the 
filing of the bill, to the City of Montclair, and 
that the said property during said years was 
•assessed for 'taxes to the said Peter Donald." 

Under the sta·tute -the facts admlitted in the 
stipulation constitute prirna facia evidence of pos-
sess-ion in compl•ainant in the absence of other 
proof. 

H is respectfully submitted that there ls noth-
ing in the defendants' claim of possession to dif-
frreutia:te it from 1the ordinary dispute as to tlhis 
jurisdictional fact that appears in many litigated 

20 caR<'S a1'ising under thii.~ ac't. 

II. 
Would an action of eject:ment lie in 

this case? 

A. 
It is submitted that the true tesit of whether 

this action can be ma:in ta-inecl, or whether an action 
in ejectment or other action at law would lie, is 

30 suggested by Vice 'Chancellor Emery, in the case 
of A lla-i.re v. Ketcham, already dited, 55 Eq., p. 170: 

"But I think the •true construction of the 
statute is that &he possession must be peace-
able a:s against the defendant. And further, 
it seems to me -that in determining whether the 
possession as to the defendant is peaceable, 
•the test 1m1S't be whether the de.fendant setting 
up a claim of ti-tle has interfered wlith com-
plainant's possession by an act which is 

4,0 sueable at law, and suit upon which will or 
may involve tfue title of the defendant." 
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If the defendant has d,one any act "wl1ich is 
sueable at law, aud suit upon which ,vlill or may 
involve the title of the defendant," t his action will 
not lie. But i't is rupparent from a reading of •tbe 
Vire 'Cbau cellor'·s opinion 'that the defendant has 
done nothing to interfere with the compla:,mn-ts' 
possession . 'l'he Vioe Chancellor expressly says: 

"The evidence does not show " * " -that 
either complainant or defendant ever made 
any actual use of i't ( the tunnel). If defend- 10 
ant now bas possession, it is because its prede-
cessors once had possession, or because tile pos-
session thus had, has never been -taken away." 

There 1is, therefore, no suggestion in the rase of 
any sneable act done by t l1 e rlefenda.;, t, or 
eit11er of •them. 'l'he contention of the complain-
ants is that neither of the defendants have ever 
been in possession ,of this tunnel. There is no 
pretence on the part of the defendants that either 
of th em has ever exercisPd any actual possession 20 

of it. The only possesRiou they cla im is >th'i'l meta -
physical possession whi ch tl1e Vire ,Chan cellor men-
tions. 

'l'he defendants !.rave no deed, no mortgage, no 
lea:se, no form of convPyance recognized at law, for 
t he property. 'They endeavored to create some con-
fu,sion in the court below 11y rlesrribing their in-
terest as an easement, bnt they have no· easemen·t. 
An easement can be created lin only one of two ao 
ways-either by presrriptio11 or by express grant. 

Lawrence vs. Springer, 4 Dick., 289. 

· No claim is made and no evidence i-s introduced 
in t hi,s case upo11 w•hich an ea:sement by prP.scrip-
tion could be founded lo exist. 

No express grant has been !introduced. At most 
t be defendants' claim is by way of acquiescence or 
estoppPl, both of which are equi<table il!terests. 
There can he no legal title of -any kind to this so- 40 
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called •tunnel in the defendants, and t herefore, 
nothing upon which a court of law could act. 

In ·passing it should be noted here that Lhe de-
fendants' answer nowhere states that the posses-
sion of ·the defend:ant ha:~ ·been :adverse to the com-
plainants OT their predecessor. The ·theory of the 
answer is that the Montclair Railway Company 
maintained its possession of this tunnel through the 
acquiescence of Peter Donald (•p. 12, I. 25) ; that 

lO that acquiescence had not been withdrawn at the 
time of bringing the suit. 

It i,s to be noted that the cla!im of posses&ion of 
the defendant upon which the Vice 01:iuncellor 
bases his opinion is, tha•t foe defendants hmm been 
in "open, notorious and exclusive possession there-
of to the extent that it was capable of ·being owned 
and posse~ed." 

This is not any claim of adverse possession. 
Every tPnant and licensee is "in open, notorious 

20 and exclusiYe po.~session of property to the extent 
that it is capable of beling opened and possessed." 

As the Vice Chanrellor also states, the ddend-
anls do not preterrd to have any paper title. The 
rlaim of ownership is either mere surplusage. or i:t 
must be predicated upon ather facts stated in ·the 
:answeT. For the complainant has the right to 
,call upon t he defendant ''to set forth and specify 
hi;s 'ti-tie, claim or encum'brance, and how and by 

30 what instruments the same is derived or created." 
The defendant has neither ·set up any paper title, 
nor has it set up any condemua:tion proceLdlings, 
nor any adverse possession. Acquiescence is bnt 
another word for license, and a 'license gives no 
title, and may hr revoked at any time. 

Hetji;eld v. Central R. R. Co .. , 5 Dutch., 
573. 

How inappropriate the action of ejectment 
'8 would be, is made clear by the following quota-
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-ti-011s from the excellen-t wo1·k of iYarvelle on 
Ejectmeut. 

vVarvelle on Ejectment. Sec~ion 44, Disseizin 
of plaintiff: 

"To authorize the institution of an action of 
ejectment, the plaintiff must have been wrong-
fuUy disseized of the land in ·controversy, 
which at the •time the suit lis commenct.-O must 
be held by another in hostile possession. * * * 
lit is immaterial how t he adverse claimant may 
have entered and it i:s enough that he wrong- 10 
fully withhol'ds possession. * * * In any 
event •his wrongful deten1Jion of •the possession 
is the gravamen cif the action and when this 
is shown the right of 'the plaintiff to bring suit 
is established." 

Section 45. Defendant's possession: 

"As previou-sly stated, to ma'intain the 
action of ejectment it must be shown that the 
lands in controversy a:t the time the suit was 
commenced are in the hostile possession ,of an- 20 
other. 'fhis ancient rule has been much re-
ta·xed in moderu times hy leg'islative enact-
ment a:s well as Judic!ial construction, but •the 
essential idea has been retained and still forms 
a ~alient feature of the action.'· 

Boro vs. Harris, 13 Lea (81 'l'enn.) 36 (1884). 
·COOPER, J.: 

"All that the action of ejectment could iJ1 
any event determine was that Mary Harris 
had the better legal title. ·The equitable 30 
rights of the complainants, if they Jrave any, 
as against Mary Harri5, would remain un· 
affected by .~hat recovery. ·Th ese might be 
set up in chancery even after a judgment 
again•st them at law in an action of ejectmenc 
to w,hich the complainants were actual par-
ties." 

Kean vs. Oannovan, 21. Cal. , at 305, 1863. 

"The action of ejectmen t Hes only against 
the occupant of the premises, and to him the &<>, 



plaintiff must look for compensa'1:ion for tbefr 
use." 

BeC/,ch vs. BeC/,ch, 20 Vt., 83 1847, HALL, J.: 

"The substantive ground of the action or 
ejectmen.t is the original dispossession of the 
plaintiff by the defendant". 

Hawkins vs. Reichert, 2S Cal., 53•5 (1865) . . 
H,EIODES, J. : 

10 "The doctrine is very clear that as tlte ac-
tion lies only to recover tbe possession of the 
premises wrongfully withheld from the plain 
.tiff, it must ·be ·brought against the person 
who, at the commencement ·of the action, 
withholds the possession, that is to say the 
occupant * * * (p. 539). The court 
must be satisfied that •the fact is as alleged in 
the complaint; that the defenda nt withheld 
the possession •011 the comrnencemen•t of the 
aotion otherwise .the plaintiff is not entitlecl 

20 to a recovery for as we said iu Owen vs. F'oic-
ler, 24 Cal., 194, 'in order to entitle the p-Jain-
tiff in ejectment to recover, be must show 
a right to possession in himself and a pos-
session fa the defendant at '1:he time the 
acti-on is brought; and if •he fails to estab-
1:sh ei ther proposition, he cannot recover." 

30 

B. 

Whether Ejectment lVill Lie on the Theory 'l'hat 
This Alleged T·unnel Was a Mine. 

In discussing this question, we waive for the 
pm,poses of the discussion, the obvious defect 
d1scussed in the preceding section, i. e., that the 
defendant wa:s not in suC'h possession as to en-
able us to bring ejectment against it. 

In .the paragraph of defendants' answer that t'he 
Vice Chancellor cites, we -find that the defendant 
claims to be "the owner of the soil underneath 

&o the said land". (•Ca;;;e p. 19, line 31. ) 
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Whether this claim to the soil, and the claim 
a few lines further on, to land, means .that the 
defendants ,claim a right of way through our land, 
or whether it means that they claim to own the 
tangi:ble earth, or whatever it may mean, it seems 
obvious that the ejection wiH not lie. Ejectment 
is not a proper •remedy for the recovery of an 
easement or right of way. Ejectment will not 
lie for an incorporeal heredita,ment". Ji'arley vs. 
Crai_g, 15 N. J. L., 191. 10 

It is t~ue it may ·be 'brought against a rail-
road in a,0tual operation and i:n achial occupation 
of lands, but in such cases, the Court of Chancery 
will promptly enjoin the use ·of the writ. If, 
however, the tunnel is to be considered as a mine. 
the fact tbat ,the tunnel has been a·bandoned, 
and is not an open mine, is conclusive. 

'In Beatty vs. G1·e_gory, 17 Iowa, 109, Judge 
DILLON says : 20 

"But a distinction in many cases is drawn 
between an unopened and an opened mine." 

Further on, Jte quotes Adams on Ejectment lo 
the effect: 

"But he cannot maintain ejectment either 
in respeci of a mine * * * ,which he ·ha,; 
not opened, or which, being opened, he has 
a,bancloned". 

See also to the same effect Hainb. on 1<[~neR, 30 

~94; ·Collier on Mines, 18. 
The reason " 'by an ejectmeot will not lie is that 

ejectment wiH 'Only lie for the recovery of a thing 
capable of livery of seizin. 

·The Sheriff cannot deliver possession of a mere 
rigJllt of way. It is to be noted that if the Sheriff 
,should try to •crawl into an open ·hole in the side 
of the hill, he could not get within sixty or seventy 
feet of our land in his progress into thi,s tunnel ,o 
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If he should try to approad.1 it from the surface, 
he is stopped by forty feet eomposed largely of 
trap rack. It would be impossible for a Shel'iff 
to make any livery of seizin of this particular 
mine. And 1:his has always been the test in eject-
ment cases. 

0. 
'l'he Application of 'l'odd vs. Staats. 

·'I.The •case of 'l'odd vs. Staats, 15 Dick., ·507, and 
aH other cases in which proceedings in equity have 
·been held up while an action at J.aw was tried 
out in order to determine complainant's •title, have 
been cases arising under the traditional juris 
diction of the ,Court of Chancery. 

There are many •cases in which the -Court of 
Chancery 1has no jurisdiction to interfere until the 
title at law has been determined, but the 

20 very intent and pm-pose of the act to quiet title 
was to work a change at this very point. Pro-
ceedings under this statute are not mere actions 
q-uia timet, such as were known to the traditional 
jurisdiction of the Court of Chancery. 

30 

40 

'l'he learned Vice Chancellor who wrote the 
opinion in this ·case has passed upon the con-
stitutionality of this act at the very point now 
under di:s•cussion. 

In the case of Haley vs. Goodheart, 58 Eq., at 
369, he says: 

"I th-ink that the acct ( of 1896) as it now 
stands rests substantially upon the same 
foundation as the act to quiet titles. The 
latter act confers jurisdidion <in cases over 
which, 'before its passage, equity did not take 
jurisdiction. 'S-tory ·Eq. Jur. §852; Porn. Eq. 
Jur. §1396. llfr. Justice DEPUE, in Amer-icwn 
Dock Oo. vs. 11.'rustees., 10 'Stew. Eq., 2712, 
says: 'H enlarged the jurisdktion of the 
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Court of Chancery in this respect. It gave 
a party who is in peaceable possession of 
'lands, where his title is disputed, a right to 
come iuto chancery to settle the title, in ad-
vance of the determination of the title at law, 
w'here no suit to enforce ·or test the v-alfdity 
of the title is pending.' The same judge 
says, in Sheppard vs. Nixon, 16 Stew., Eq., 
631 : 'The foundation of the judsdiction is 
the inability of the complainant to obtain _re-
lief by an adion at law or the inadequacy of 
the lega'l remedy.' 'The purpose of the act,' 19 
said ,Chief Justice BIDASLEY in .Jersey City 
vs. Dembeclc, 4 Stew. Eq., 255, 'is to relieve, 
no.t persons who had the power to test the 
hostile claim ·by a direct proceeding in the 
usual mode, ·but to aid those persons who liad 
no such opportunity., See also Yard vs. 
Ocean Beach, 4 Dick. Oh. Rep., 306; Soiith-
mayd vs. City of Eliza.beth, 2 ·Stew. Eq., 203, 
650. 

"These authoritative ~ases •show .tliat it is 80 
within the •competence of the legislature to 
•confer upon the ,Court of Chancery jurisdic-
tion to determine legal questions, in cases 
so circumstanced that no relief can 'be given 
by action at law, at least, and this is as far 
as it is necessary for me to go in the present 
,case, where it is provided that, on application 
of either party, an issue at law shall he 
directed." 

We su<hmit that the Oourt of Cihancery had 80 
jurisdiction to make -a •final decree in this -case 
fixing and settling the rights of the parties, and 
should have exercised such jurisdiction. 
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III. 
On the facts the complainants were en-

titled to a decree quieting their title. 

The only facts .to whkh the defendants can 
point to sustain any shadow of claim against this 
property are: 

( 1) The f!Ied survey at Trenton; 
(2) The expenditure of money conpleu. ,, ith 

10 the non-interference of Peter Donald "·ith th,, 
work while it was •being done. 

A.. 

AiS regards the filed survey, this gives 1:0 title 
I1 merely indka-tes the line along which the rail-
road company may buy or rondemn a right of 
way. 

On tll'is point, 'Chancellor i\Jugie, in the easl• of 
20 Ayres 1;s . Pennsylvania R. R. Co. ,. 23 Vroom, 405, 

Court of Errors and Appeals, 1890, at •p. 409 sai-d: 

'llt is well settled fo this State that the 
filing of such a survey confers on a railroad 
•company no title wliatever. It bas been 
held ·by tihe Court of -Chancery not even .to 
·be notice to subsequent purcha"5ers. Central 
R. R. Co. vs. Hetfield, 3 C. E. Gr., 323. In 
this court the right of a subsequent purchaser 
to maintain an a-ction of trespass against a 

ao railroad company occupying lauds within snch 
~urvey was established. Hetfi,eld vs. Central 
R. R. Co., 5 Dutcher 571. vV'hat a railroad 
company acquires by a survey filed, is only the 
1•ight to a·cquirc title wiVhin its bounds, ·by 
pnrcha\Se or condemnation." 

4.0 

In Hetfield vs. Central R R. Co., Judge ELMER 
speaking for the Court of Errors and Appeals, 
1862, 5 Dutcher, at p. 573 said: 

"It is urged that tbe evidence of the own-
er's coll;Sent· or agreement is not required to 
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lie in writing, ancl that Hie title is not ac-
quired 'by such consent or agreement, or ·bJ 
'Payment ·of the da:mages, but by the couclem 
nation alleged to 'be consummated 'by the 
filing of the survey. That the consent of the 
owner a:mounted to a leave and 'license to 
enter, and so long as it remained unrevoked 
took away the right of the owner to maintain 
trespass, is undenia'ble; ·but was it the in-
tention of t he legislature to m:.rke the filing of 
~he survey a condemnation o;f the Janel, ,so as 
to vest it in the com'Pany? IO 

"It hrus ·been the law of New Jersey, since 
the first settlement of the colony, that a ·title 
to· land by purchase c-oulcl only be acq uired 
by a cleecl or will ma:de by a person of full 
age and of sound mincl, or for a time by a 
•fine or recovery, and that a parol consent to 
enter upon lancl amounted only to a license, 
which rou lcl ·be at any time revoked". 

B. 

Ais regards the second point, it is to be noted 
in the first place t hat whatever money was ex-
pended ·by the Montclair Railway ,Company on 
property of Peter Donald, whether out of its own 
treasury, or -out of ifu.e .treasury of the MacArthue 
'Brothers' 'Comp_any, that expenditure hais gone 
for uaugh t. 'l'he property toc1ay is in no better 
condition for railroad <purposes than if it were 
in its original state. 

·There is no pretence of any written license from 
Donald, nor •is t here any pretence on the part of 
the defendants that t he cour ts of law are noLopen 
to them now, or will not remain open to them 
hereafter, if t hey desire to take ·condemnation 
proceedings. 

20 

ao 

"This case is very similar to the ca,se of Law 
rence vs. Springer, 4 Di-ck., 289, in respect to the 
points nncler discussion. Thi,s case was decided 
in the .Court of Errors and Appeals, March term, 40 
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1892, Chief Justice BEASLEY wrote the opinion. 
H e says at p. 291 : 

"There was no contention that they pos-
sessed a deed or writing gmnt ing to them 
such ·right, but their contention was that the 
appel'laut had orally consented to the impo-
sition of this burthen ·on her land, and that 
in reliance on such a,ssent they had in·currerl 
certain expenses in erecting their bank and 
drains, and that, as a consequence, she wonlfl 
not in equity ·be permitted to recall lier 
license. This view was sustained in chancery, 
and the appellant was enjoined from stop-
ping the flow of this water ove1· her land 
a,s she .threatened to do" . * * * ( p. 297) 
"Nothing is clearer or more settled than that 
in an cases in which any court has validaterl 
au encumbrance imposed upon land by forc e 
of a parol ,contract, that such contract •ha~ 
been reqnirE'd to be provE>fl to the point of 
demonstration, and that the repudiation of 
it woulrl work irrepara-ble injury. Both these 
essentials are wanting to the affair before the 
court." * * * (p. 301). "It is not ob-
served that any court ha,s ever interfered in 
any instance unless upon the ground to pro-
tect tltP license from eonsideral1le anrl ine-
parablP damage. 

'"l'his essential fea tlll'e is wanting in tl1e 
instancE> now in hand. 'l'he revocation of this 
assumed license 'Cou:]d not operate d1sastr-
ons:]y to the interests of the respondents. 
The remedy was in their hands; all they 
had to do was to apply under ~he Meadow ad 
and they wonld have obtained, iu substance, 
all the relief that had been afforded them ·b,r 
forre of the present decree. 'l'here was, on 
their O\\'D ,showing, no necessity to call a 
court of equity to their aid. ·Their remedy 
at la,w was complete; it has never heretofore 
·been claimed that a parol license of this na-
ture •can he RnRtained and enforced in a ca:se 
in which its revocation will work no essential 
rlnm.agp to itR possessor." 
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''Dhe evidence adduced in the present case to 
prove any acquiescence on Donald's part is of the 
flimsiest sort. No parol license is proved. Cer-
tainly no such license is proved ,to the point of 
demonstration as is called for in the ·case of 
Lawrence vs. Springer. <The defendant ·has still 
the right of condemnation. It cannot suffer any 
damage •by an adverse decree in this ca:se, certain-
ly not irreparable damage. 

The case. of Perkins vs. Moorestown & Camden 10 
'l'urnpilce Cornpan;y, 3 Dick., 4-99, the language of 
Vice :Ohancellor Green at p. 506, is very mnch 
in point: 

"It is urged that the conduct of the com-
plainant amounted to a license, on the faith 
of which the ·defendants aded and expended 
money in the erection ·of tihe •building and 
gate. But in the first place the evidence fails 
-to show that the defendants were at all in-
fluenced in t heir actioDJS ·by the conduct of 20 
the complainant. In t he neXit pla:ce, if a license, 
it was by parol and without consideration and 
revocable. Hetfie/,d vs. Central R. R. Co., 5 
Dutch., 571." 

·The defendant .::ontends that this tunnel wa·s 
constructed as a public worlc and is useless except 
it be continuous, and to g'ive up t his part, ·de-
stroys the whole. 

The case of H etfield vs. Central Railroad Com,- 30 
pany, 5 Dutch., 571, above quoted, at p. 575, con-
tains a •satisfactory answer to ~his suggestion : 

"Al& to the supposed danger that these great 
public works may be seriously injured, and 1:'he 
travel over them interrupted, by holding that 
the companies may acquire a title 'by a regu-
lar a•ssessment and payment or tender of the 
damages, or by .the same means that other 
•corporations or individuals acquire one, it a:p-
pears to me that it is ratl1er imaginary than 
real. 'It was ·helcl ·by thi,s court in ·the case 
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of Costar vs. N. J. Ra;i,lroad Co., 4 Za·b., 730, 
that they may at any .time take t<he necessary 
steps to acquire the land 'by means of an as-
sessment; and it was then noticed that a 
delay to do so might liappen because the 
owner had clw,en tacitly to acquiesce in the 
occupancy o1' 'his land." 

The language referred to in the a:bove case is 
found in Costar et al. vs. New Jersey Rctilrnacl and 
'l'ransportati_on Company, 4 Zabriskie, at p. 73·2: 

10 

20 

"Many causes may require the companies 
to ins·titute these proceedings after they have 
·been in operation for years. In .some cases 
the owner i-s unknown, and in others t!he 
occupant who daims the premises is not the 
real owner or is 'liable to be dispossessed by a 
mortgage or other lien; and again, in other 
cases, the owner chooses tacitly to acquiesce 
-in tl ,e occupancy. ·Shall the companies who 
act in good faith, and do all they can to 
acquire a title, be •preclnlled afterwards when 
the real owner asserts this rights or with-
draws his consent from making adequate •com-
pensation to hhn, a11d thus acquiring a right 
,to the land? iVhen or how the plaintiffs a:c-
quired .their title in this ·case does not ap-
pear. It 1nay be that they had no right 
whatever to the property when the road was 
commenced. But wheoher they had or not, 
they are in no way prejudiced by the de-
lay." 

30 The defendants below reliecl quite largely upon 
the fo!Iowing three cases: 

North Hudson Ra•ilroacl Company ·vs. 
Booraern, 1 Stew., 450; 

Paterson <Ge., Railroad Company vs. 
Kamlah, 1'5 ·Stew .. 93; 

New York d, Greenwood Lake Railway 
Company vs. Stanley, 7 Stew., 55, and 
8 <Stew., 283. 
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In their brief, defendants' cou n.;el say: 

"In uhe ,cruses of Kanilal1, and Stanley, thl! 
Court of ,Chancery enjoined ejectment pro-
ceedings •against a railroad 1Jhat had construc-
ted their railroad with the acquiescence of, 
or w.ithout protest from the owner. In other 
words, it protected just such an equ.ity as is 
set up in this case." 

·The distinction 'bet.ween an ejectment .;uit 
·brought ag·ainst a railroad company in possessio11 10 
and active use 'Of a right of way, and a case such 
rus the present, has obviously escaped t 1he atten 
tion of the learned counsel for the defendants. 

·what the ,court of {lhancery pr(}tected in the 
Kanilah and Stanley cases, was not the defective 
title, but the possession ,of the railroad company, 
which was threatened by the ejectment suit. The 
possession 'Of · a railroad company of prope1•ty 
whi:ch is in adive use is a matter in whkb ~he 
public has an interest. Such possesfdon this conrt. 20 

may very properly protect. 
,The present suit is brought to quiet a title. No 

dhange •of possession i,s sought. Ownership, not 
possession, i,s the 'Subject •matter ·of ,this statutory 
a<Jtion. 'The force of this distinction is made 
evident 'by reference to these cases. 

In the case of the Railroad C,ompany ·vs. Ka.m-
lah, 15 ,stew., 93, Ohancellor Runyon says, at 
p . 97, 30 

"Where possession has ,been taken of land 
for a pu'blic work, and ,the work ·has been 
constructed upon it, ·but no compensation has 
'been made for the land, if the ,company in 
taking ,possession has acted in good faith 
under acquiescence of tlhe owner 'or by mis-
take as to ,the property or as to the validity 
·of the authority given it so to occupy, and 
the property is in publi.c use, equity will not 
permit the company to ,be disturbed in its ,o 
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possession, provided it make compensation if 
equity -shall so require. (Citing cases). If 
in ~his case the company has power to con-
demn, it may, if necessary, take proceedings 
in condemnation to gain legal .title, and it 
should, under t he drcm:ristauces, be protected 
in i ts possession by this cour t until it s hall 
have done so. North H'11Clso11 Coumt_1; R. R. 
Go. rs. B ooraeni, ub·i s1171·ra. If it haR not 
·power .to condemn and equity demand\S that it 
make compensation, t his court ,should itself 

10 ascerta-in the compensation either hy mean s 
of an issue or of a referenre. And the com-
pensation may thus be fixed, even if the com-
•pany ha.~ power to condemn." 

In the Sta4iley ca,1;e, 7 Stew. 55; 8 Stew., 283, 
t he Railroad Company was in possession at the 
tim e the ejectment Ruit wa s bronght under a 
written contract of consent. In the suit to en-
join the ejectment suit, the defe:i;idants answered. 
They alleged that the conditions men t ioned in tllC' 

20 agreemen t had no t been performed, and protested 
against a · decree for· specific performance, but 
declared their \\' illing11 ess to convey on receiving 
eo111pensatio11 for their land and damages assessed 
as of the date of the 1Io11 t<·lai1· Ra' lway Company 
wen t into possession, 11·ith interest from the time. 

It is apparent, therefore, that the question of 
jurisd icti011 was not at issue, but both the opin-
ions of Chan c-ellor Runyon in the Court of Cba u-

30 cery, and of Judge Depue in the Court of Errors 
and Appeals are wholly consistent wiith the po-
sition taken hy the complainants in this rase. 

In t he case of the North Hudson Coiinty Ra/4l-
way Company vs. Booraeni, also referred to, the 
railroad company was in possession of property, 
and its possession was threatened. 

The bill in that case was hrough t to foreclose 
a mortgage against the own er. The railroad com-
pany was in possession of part of the mortgaged 

.a ; premises. 
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The striking distinction between that case and 
this is shown •by the language of Mr. Justice 
Depue on page 454, where he says: 

'"Whatever was done, wias by the assent, if 
not procurement of Wood under an agreement 
with him founded on a valuable considera-
tion, which might have been specifically en-
forced in equity." 

In that case then, not only was the railroad 
company in possession, but they were in pos- 10 
session under a license founded on a valuable 
consideration, which of itself w'ould raise an 
equity .. 

In the present case, there is neither possession 
nor valuable consideration upon which to base an 
equity. The distinction between a suit wherein 
the possession of a railroad company in its right 
of way is brought in question, and a suit wherein 
merely a question of title is to be decided, is 
further illustrated by the case of Ce,ntral R.R. 20 

vs. Hetfield, 3 C. E. Green, 323, at 327. There 
was a suit brought for damages for an alleged 
trespass by the railroad, and this court refused 
to enjoin the suit or award damages in equity. 

"No difficulty exists, and none is alleged to 
exist, preventing the company from acquiring 
title to the premises, in the way provided by 
their charter. The value of the land and the 
damages, can in this way •be ascertained 
quite as readily and justly as by a reference so 
to a master, or the making up of an issue in 
the Supreme Court. The propriety of either 
of the two latter methods may w,oH be 
doubted.'' 

It cannot be seriously claimed by the respond-
ents that the complainants by the form of their 
deed are estopped from denying the title of the 
defendants. The deed states that the title is 
conveyed subject to the rights of the Erie Rail-
road, if any. This does not coi1stitute any adrnis- &o 
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30 

sion by the grantee of the existence of any sucb 
right. It is equivalent to saying: "Subject to 
the rights of the Erie Railroad provided it should 
be ever found that any such rights exist." 

Cyclopaedia of Law and Procedure, Vol-
ume 21, p. 1724, cases cited. 

CONDICT, CONDICT & BOARDMAN, 
Solicitors and of Counsel with 

Complainants. 

M. T. ROSENBERG, 
Of Counsel. 
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Erm; BAILIWAD COMPANY, et al, 
Defendcvnts below and 

Hesponden,ts. 

On AJ>peal 
from 
Chwnccr:11. 

Brief in Further Reply to Points 
Raised by Appellant's Brief'. 

'l'o answer the appellant's brief by points, that brief 
says that : 

I. Tlie com·t did not determine who is in posses-
sion. T'he court did so determine. 'l'he railroad built 
the tunnel from an opening on lands which they owned 
and which they still o,\·n and hold and the appellant 
is kept ont of that opening and tunnel and cannot en-
ter it except by the assent of the railroad, who hold 
the key to the door. Even admitting that the lock is 
out of order, it is no less a room in their possession. 

'l'his tunnel "·as built through and under this prop-
erty in ;1.871, ancl construction trains ancl engines ran 
on it ( Owen, p. 111, 11. 22-25). 

The railroad entered the tunnel ancl ran into tl1P 
hill at a point SO feet east of the property (Jas. Owen, 
p. 108). It ran 23 feet below the surface when i1 

· crossed the boundary and was forty feet below when 
i I ]Pft nt Claremont avenue ( Owen, p. 102, l. 3) . 
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· It wns c:ornplete;:l for 500 feet of length with a !wad-
ing over 20 feet further (Boller, p. 67, I. 15; Owen, p. 
HS, l. 38 and p. 100, I. 28) . 

It was through hard sandstone. rock (Owen, p. 111, 
I. 12). H <lirl nc llamngP to the surface if' rnoferl ( p. 
104, I. 22). 

Owen \l·ent through it in 187G (p. 100, I. 18 J, it ha<l 
1 hell f;: llen in nt tli e m011th ( 1!0. ) lm t fn1·the1· bi i l wns 
in tact (p. 103, l. 15). 

'J'his inspection was fo1· the new railroad ( Buchholz, 
p. 63, l. 33 and p. 53, I. 33). 

AHe1· tltflt the rocf gave wny in one spot on this prop-
erty as defined by a circle. on the map, printed on 
pnge 2 of appellant's brief. This made a sunken place 
011 the surface which was filled about 12 years ago 
( James Owen, p. 107, I. 5). 

i\Ir. Owen says, that no other cave on this property 
hns developed or is likely (p. 110, I. 30). 

'!.'he tunnel is now inaccessible because the mouth 
is choked. But it still exists on the Donald property 
(p. 110, 1. 35) , and it is mostly intact (p. 112, I. 20). 

The land owner never went in the tunnel at all or 
disturbed the possession taken by the company all 
these years. 

This route via. the tunnel is a better and sliorter 
tine nnd is likely to be completed by the company 
wlien they get the. means (Buchholz, p. 59, l. 30). 

Thus the railroad built and has had possession of 
a tunnel 40 years and their. possession has never been 
disturbed. 

Filling a depression in one spot over it is not tak-
ing possession of the tunnel, but repairing damage 
clone by it. 

The vice-chancellor determines beyond question that 
possession is in the defendant. He says that the com-
plainant proves possession of the surface; that de-
fendant says thn t since 1871, its preclecessor-s have been 
owners of the tunnel forty feet below the surface and 
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iu open, notorious aud cx~lnsive posscssiou tl 1e1"eof to 
the extent that it was capable of being owned and 
possessed. 

'l.'he vice-chancellor coutinnes that the tunnel was 
constructed apparently without objection in 1871, but 
not completed. '!.'hat it has to some. extent fallen in; 
tltat the evidence does not show that complainant Ol' 

liis grantor ever entered on the tunnel.and that neither 
party ever entered inside it. 

lie then says, "If defendant now has possession it 
"is because the possession thns haid was never tak en 
"a11·ay." But this takci, with t l, e context plaint1 
means, "Defendant has possession because the posses-
"sion thus had was never taken away." 

The question he leaves is not whether defendants 
have possession, but whether they have a right to re-
tain it, on an ejectment. 

II. A. If I understand this point it is that it is 
defendants' predecessors that did all that was done 
in the tunnel and there.fore ejectment would not lie. 

nut it is enough that the railroad took possession, 
!milt the tunnel, claim it and occupy the entrance to 
it so that the appellant cannot go and occupy it as 
his own. 

II. B. '1.'he appellant says ejectment will not lie 
for an incorporeal hereditament. 'l''his is true. It is 
so adjudged as to rents. 

Ejectment might lie as to the incorporeal heredita.-
ment or franchise of running tr:1ins. 

But a. railroad is much more than a mere incorpo-
real hereditament. It is land exclusively possessed for 
track, depots, bridges, tunnels. 

In TVlvite vs. White, 16 N. J. L., 202, e.jectment wa8 
held prnper for a ·room. Is not a tnnnel a 1·oom? Or:-
cupation and ownership of a railroad and incidentally 
of its tunnel is of real estate. The complainant has 
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no authority for saying that there can be no legal 
title to this so-called tunnel in hereditarnents \Yhich 
can be sued for in ejectment. 

ne cites Fwrtey YS. Gra,i.g, 15 N. J. Law, 191. This 
case was an ejectment for rents; previously rents had 
been the subject of a writ of C/,SSise in which the judg-
ment included the land, and it ,ms lteld t hat rent,; 
could not be sued for in ejectrnent and that the right 
of ouster depended on the conditions of the. lease. 

Whi,te vs. 1,Vh-ite, 16 N. J. Law, 202, states that 
ejcctment will lie for a room in n house-a tunnel is 
but a roo1n. 

This tunnel is a barrier· against the appellant and 
always was. I'f'S OPENING JS ON DEFENDANTS' 
PROPERTY BOUGHT OF' OTHER P1.lRTIES rlND 
1:,1'/'fLJ; JIHLD BY THE DEFENDANT. 

Possession of that property carries possession of 
the door to this room, the gatewny to this tunnel. 

So loug as th e defendants hold that door the tunnel 
i,; not a ban don ed. 

The appellants ln·ipf ins:sts U,at <'j,•ct111e11t will 110: 

iie heCflllR(' tiJP tunnel \\'HR :1lJ>IIJ(lOHetl . I-[(' C-Hll prOYl' 
this as a fact fo1· the jUI".)' if he can prove that the 
rnilroad have given up antl no longer hold title to this 
right of way. 

The rni!J·oad possession is adverse, they hold the 
gate nncl door of this tu=cl and do not alio,Y any en-
try there. 

A mine is subject to ejectment. Lelvi,gh Zinc Go. vs. 
N. J. Zi1ic Go., 23 Vr., 351. A quarry is the subject 
of ejectment. 

Appellant objects that the. sl1eriff could not gain 
access on a writ of possession. 

The same objections could be made as to all uncler-
ground mining. 

A railway has sufficient estate in its road to bring 
ejectment. It owns not a mere right to cross, but oc-
cupying land exclusively to lay tracks, bridges, etc. A 



rn ilway track is not an incorporeal hereditaJ11 cut, nor 
is n rail way b1·idge or a tunnel. 'l'hey are most corpo-
real. The right to run trains may be incorporeal antl 
not the subject of ejectment. 'fhe way the. track and 
the structures are corporeal real property of the rail-
l'Oad company so long as their charter lasts. 

This part of the railroad is pa rtly constl'l1c-teLl and 
waiting funds for completion and held as railway 
property for that purpose. 

Let the appellant sue in ejectrnent if he thinks the 
l'a ilroncl have no right there. 

RICHARD WAYNE PARKER, 
Of Counsel. 
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S'L'A'l'KUE:X'f OF ('ASE. 

Complainants b1·ought a bill to quiet title alleging 
that on Pebrnary 10th, 1910, they purcha"ed of one 
Peter Donald, a tract of Janel iu :\Iontclair, rectan-
gu lar in shape, on t he northeast corner of Cla1·emont 
avenue and Prospect. avenue, being 295 feet on the 
north Hne of Claremont avenue by Hil feet ou the 
east. side of Prospect aYPnue. '!'hey allege and pro1·e 
Hrnt. t hP dee,l ronta inPrl a <' ln nsP a" Follow,;: 

"RnbjP<'t howe1·p1•, t'<i t hP 1·ight, if an.r, of the 
Erie Rai lroad Co11 qiany to a l' ight of 1rn.r aci-oss 
a. portion of thP aho,·p 1l<0 f;<•r ibecl la11,l; the sn irl 
Pder Donald c·m·rnant" that· hf' has 11of· gr,1nt·e,l 
an~, "uch 1·ig ht· 01· 1·ec·Pived any t·u11"id l'l'Htion fo1· 
nn., snf'h 1·ight.'' 

Complainant,; ,;ny tha t the~· m·p nnd haY<' bcrn in 
peaceable po,;,;essio11 of thr laud sim·e the t ime of 
pnrchasiug and that t hey tlwn helir,P<l nn<l ,;l: ill be-
li eve they bonght an ,l acquired a ·good t it ]p in ft>e 
simple ancl clnim to Oll'n the same nrco1·,lingly. 
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'!.'hey further allege that the above named defend-
ants claim some interest or right in the lands and 
pray that they discover the same to the end that the 
rights of all parties may be fixed and settled, and 
that the defendants be decreed to have no estate or 
interest in or encumbrance on the lands. 

The answer admits the execution of t he deed from 
Donald to Condict "subject to the right, if any, of 
the Erie Rai lroad Company to a right of way across 
a portion of the premises in cinestion" and claims 
that complainantR took the premises subject t.i t bis 
burden and cannot now relieve themselves of it. 

The answer says ancl the proof shows that the com-
plainants have conveyed away part of the Janel anrl 
no longer have paper title to 01· preteml tn haYe pos-
session of such part. 

'fhe answer thrn proceeds to set np t he claims of 
the defendants which m·p that the Montclair Rai l-
way Company wns incorporatrd h, laws JSG7 p. 3:i7 
with power to construct a branch rai lroa,l ft-0111 1fonl-
clair to Caldwell and when a survey hacl bl'('U arlupte,l 
had the right to bu ild the branch l'flil 1·oacl. 'fJ1at 
such survey was filed extending over part of sa i,l 
lfl nds and it was necessary to cons1'ruct 1' he rai lroarl 
by a tumJPI extending partly unrler t hr• lantls in 
question . Tlrnt Rnch hrnnch was pm·tly compli>tecl a nd 
a t. unnPl constructed uuclernen1 ii the prcmi,·cs in 
question. Thflt the construction of such tunnel \\':lS 

notorion~ flnrl \\·ell known to PPte1' Dona lrl. Tlrn1 the 
rnilroacf spent vrry large nmonnts of money arnl nc-
qnirf'rl rci uitahle right~, if it cl i,l not ohtflin J-it lr, t·o 
construct the 1·111rnel. In an~, event: 1·he 1·ight to 0h1':1in 
compensfltion has l1ee11 lost by lapse of t ime. 

The defenrlants claim that the tunnel wns a :uecr~-
sary part of fl pnhlic work on which lnrge nmounts of 
money have been spent flml that they arc entitlecl to 
the protection of the court from l,ring cleprivecl of it·. 
'!.'he branch railroad wns pflrtly f'On~tructPcl on hot-h 
sides of the mountain ai1d is partly operflted. 



Defendants also say that though the construction 
of the tunnel has been prevented by financial reasons 
it is not abandoned and merely waits for the time 
\vhen it can be completed. 

The defendants trace down the title of the Montclair 
Railway Company to the defendants and claim to 
own and possess the right to the tunnel and to have 
open, notorious and exclusive possession-to the ex-
tent that it was capable of possession. 

On September 9th, 1911, the learned Vice-Chancellor 
to whom this case was submitted, filed his opinion. He 
held that the complainants had not proven the pre-
liminary question necessary to give the court juris-
diction, viz., actual and peaceable possession of the 
tunnel, and that under the evidence before him the 
questions as to the possession of the tunnel were 
within the exclush'e jurisdiction of a court of law, 
but that he would retain complainants bill until a 
decision of the action at law, if complainants desired. 
Complainants did not accept the Vice-Chancellor's 
offer and a decree of dismissal was entered from which 
complainants have appealed to this f'om·t. 

J. 

THE CO:\JPLAl)i'AKTS FAILED '1'0 ES'l'AB-
LISH 'l'HE PRHfARY -TURISDT("l'IONAL QUBS-
TTOK ~EC'ESSARY TO SUPPOR'J' '!'HEIR BILL 

The hill in this ease is filPd under and by virtue of 
the provisions of an act to qniet. titles, 4 Comp. Stat. 
ii399. l"nde1· this net. both ndual and peacenble 
possession are, on complainants' part, jm:isdictional 
fnr-t·s all(], if (lPuiPd h,v <1PfPndan1' mnst lw sett-led ;lf\ the 
1welirninai·,v (]llf'Stion. .4 lla,ire v. Ket.r:hr1111, iiG N .. J. 
E., 168; Filieppard v. N-i.I·on. 43 E(] . 627, ()32; Y1u•d v. 
0Pen·n Nr,wl,, A .,R'n. 4!l Eq., 30G, 31 ii. 

'"YVhere the defendant clf'nif'S the jnl'i~dir-tionnl. facts 
of ]Jea.f'f'n hlf' possession by the ('Ompln immt nncl non-



pendency of any test suit and incapacity of complain-
ant to bring a test suit at law or in equity, t he prac-
tice is settled that the court will try, in the first in-
stance, the issue of jur isdiction thus presented, ai:lcl 
will not go into t he question of the respective titles 
of the parties until the jurisdictional question has been 
decided." Fitt-ichciiier v. Jlfetropo l-itcm Fi-re Prnofi,ng 
Go., 4 Roh-. 429,433; Bla.kema.11, v. /Jo,/f'l'[Jeois, 5fl N. J. 
Eq., 473. 

Possession in fact, as distinguished from construct-
ive possession arising merely by virtue of t he lega I 
ti tle, is essential to confer jurisdiction 011 t he cotn t to 
try such action Ell-iot v. 1Ltlc111t,'ic: 0-ity, 14!) l•'ed. , 84D. 

B u t t he act to qu iet title does not gi ve t he complain-
ants the r ight to bring t his suit, if t here is a complete 
remedy at Jaw and the ejectrnent act gives that rc111 elly. 

In Jersey City v. Leinbcck, 4 Stewart, :l55, Ben~lc.v, 
G. J . delivering t he opinion of the Com-t of Errors 
held t hat t he statute of 1870 <lid no t gi ve a p:i d y in 
possession the right to bring a suit when t here mis :1 

remedy at law and i t \\·as decided that wlien thr•re 
was a cloud on title such as a n a~sessment:, which cou ld 
be removed by certiorari the sl"atn te of 1R70 con l<l not 
be invoked. T he conrt says page :!7:l: 

"The ineq uhy t lrnt was desig 1H' <l l" o be 1·Prn erl ierl 
grew out of the sihial·ion of n person in t h0 pos-
session of land as owner, in ,,·hich land another 
person clainwd an inl·P.rPst. whi<- h l,e would 11 ol' 
enforce, and the hardship wns that t he person so 
in possession coul d not force hi s a<lrn1'sary to 
sue and t hus pu t the cla im to the test. Th( t i tic 
of the act ind icates that thi s is it~ purposP fo r 
it is an act 'to rompel t he detPrmiu:1t ion of r· l:1· 111 s 
to real estate.' In t he pl'esent inst:11, ,·e the com-
plainant had it in his power, hy one of t he custom-
ary processes of the lm1cl, to bri ng to judgment 

•the claim he wished to contest, anrl it wonlrl 
thel'efore seem to be going out of t he way to 



5 

mafotafo that this statute is applicable in aid of 
his inaction. If a party in possession of land can 
throw the hostile claim into a court of law, and 
thus get rid of the cloud overhanging his estate, 
why should he not do it? And what reason is 
there to say that this act was designed to hold a 
party who was in no strait hut of his own 
choosing." 

The court then instances case,; where 1he statute 
\vould be applicable such as doubtful claims on land 
arising under a will &c. : 

"In my view the act was intended for the relief 
of such cases of hardship as that and other cases 
of a similar nature; but it was not intended to aid 
those who have no need of its aid." 

In consonance with this decision the Court of Errors 
held in Shep11arrl ,·. N irr:on, 16 Stewart fl27 (1887) 
that the act to compel the determination of claims to 
1·eal est.ale in certain c·ases, arnl to quiet the t itle to the 
same (Rev. p. llS!l), was designed for the relief of a 
class of persons, whom being in peaceahle possession 
had no means of contesting the adve1'se claim by a suit 
in due course of law. Possession, in fact, as dis-
tinguished from that . constructive possession which 
arises in virtue of the legal title, is essential to a 
prof'ePclinl!,' nn,lf'r this statntP. 

" 'l'he ,;uit hPing rPta.i nNl a,; a hill q11i,1, Ii/I/ct. i1·-
le;:pr;r·th'f' of the stntnu•, held. 

(~) That t_hP fom~ the jnl'i~dir-1:i~n 11f the 
Pf)mt.y court 1, tlu• · . of thP con1plmnant to 
nbta.in n•lif>f by an al'f·ion nt law, OJ· the inaflpq1rnc,v of 
the legal 1•f'mP,l,v. 

/:!) 'rhnt the exf'Pption to this l'UI(• is 1Yhen t he 
C'llSe presentR Rmne ,;ppc-ial gronnrl for equitnble jnl'i,;-
cliction s11cli nis fr-alHl, accid ent OJ• mistake, 1·ef)nil·ing 
the Retting nside oR 1·dormat.ion of ,lPPds or i11,;I rn-



6 

ments of conveyance. If t hese elements be wanting, a 
bill to establish the complainant's ti tle is an ejectment 
bill, pure and simple and, if the situation of t he 
parties be such t hat the complainant may have an 
action at law, to establi sh h iR t it le, his J'emedy is in a 
court of law. 

(3) By the ejectmen t aet (RcL p. 33(i), a party 
claiming the lega l t itle to premises, :rncl out of pos• 
session may, h.r an action or rjcctment , pu t to n fina l 
determination the title of an nrl ve1·se cla imant who 
is in possession if the prerni srs m'e nrcnpi ed, 0 1· who, 
if the premises are unoccupied, exerciRes ac1's of ow nPJ·-
ship over the sa me, or claims t it le thcrc1'o. Tn such 
situation t here is no inaclef]u nry of t he leg,LI 1·enw<l;v 
,vhich wi ll fay t he fo nncln ti on of a R11i l· in r <] n il-.i• 1'o 
quiet the title. 

'!.'he above cases of .f e l'S(',IJ ( ' ity ,·. Lcnilirr·I: . nrnl 
S hep7i11nl v. J,;imnn 1Ye1·e qnolc,l 11· ith ,1ppl'Orn l h1· Y ir<'-
Chancellor Van F leet in t hp case of' . I /Im; r. 0 111;/011 . 
5 Dick. 50 N. J. Eq ., P. 574 (189~1 11· hi,·h hol,l 1·1J 11I 
t he remedy giYen by 1' he Rfatu lc of 18,11, to ronq1el 
th e determinat ion of r la.im s to 1·enl cslnk, r ,i n only 
be resOTted to when t he laml.01rn er-, whose titl e 01· 1·ig-ht 
is subject. to an adverse claim, is in a posit ion wi ,P1·e 
it is beyond his pmye1' to pu t sueh claim to I hP tPsl hy 
an~' ordinary process of the law. 

In Allr1i1·e v. /( ekhom.. 10 Dic kinson 1,. ]Iii'< ( l S!Jfl), 
Vice-Chnncellm Elllery s:i_,·s : 

"Cmle1· nct of 18.0 ( < i<'11. Rini'. l '· 1-l R(i), 11·hich 
proY illeR fo1· n hill to qni<'I' I iflp 'w lwn ;11 1~' pNsm 1 
is in peacea bl e poRseRs ion 11 1' lnrnls, r·lairning to 
own t he snnw' &r. hot h fl('l nnl nml pcar·p,ilJle 
possession are, on rornpl ni nnnt 's pai-1', j n risd ic-
tionnl fads, ancl if (lpni0(l hy rl<'fPn,lant, mnst he 
sPttlerl ns the preliminary f)ursl'ir111. " 

'\Vhat ev idence hnYe romp la i nan Is g·i ,-,.n of prnrf'a hlc 
anr1 acl'ua l poRsession of t he t nn nrl 9 :\"nne 1yhatso-
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ever. There isn't t he sligh test e vidence of entrance 
into or use of the tunnel by complainants or t li eir 
predecessors in title. 

Compl ainants proof of possession is only t hat con-
structive posRession whi ch follows paper tHl e, and 
proof of the possession of the sm·f:ice, which is not 
proof nf the possession of the sub-R urfacP. 

C!oli].1.r;r /1 v. (!o pelcM1cl, 87 rn. St., 427. 78 Am . 
Dec., 43G. 

It was vacnnt lnml ,Yh Pn pm·chaRPcl of Donn Id an cl 
still 1·emains so p . 24. ('0111plai11ants pos~esl"ion of 
sm·fn<'r conl"istf'Cl on!~- in wa lking ow•1· t·hr land arnl 
p ntt. iug up a Rign for l"n le ( p. 31 ) . 

'l'h e existence of the tunnel was "·ell kno"-n to 
Donald. while he o,ynecl t he premises and to com-
plainnnts hefo1·e anrl after t he~· 1rn1·chnsed Do1,akl's 
title. · 

M1·. H . V. Conclict test ifi es t·hnt· Donnl<l kn ew of 
1he hrnnPl nr't-Pr thfl cornpnny hncl f'ailecl (this wns 
nhout 1873) nncl <l iJ notl, iug nhont it brcausc the 
cl el'rnclan1·s cnul,l nnt respond in <lnrna grs (pp. 45 
fllHl 4U). 

:lfr. H. V. C'oncli <'t wri trs, Frh. 7th , 1!l10. hrfor e he 
took the drrcl. "The cit_v ma.p shn"·s t hat a t unn el 
"'HS lo rntrd nncler thil" lot in 01· nhont ]8TJ nnd 1872. 
'l'lli s wns t-lJ p n1ilrnacl t·ha t wn s p1·njrrtcd to l'lm from 
:l[ontc·lnir t-o f'n l<lwC'll hn t \\'flf' nP1·r1· finishrfl •- ¼ * 
t hr i11fo1'111 at.in n 1 ha,r in r rga 1·cl to thr t·nr111 rl i~ tlwt 
n. tunnel was nrtnnll y hn ilt 11n<l r 1· t l,i ~ lot nhont· 1871; 
t·J,a.1' it" waR timhPJ'f'fl; that t·hr ti111hr1·s rottwl a"·ay 
nml t·II<' tmrn r l r·aw<l in. ' l' h<•1·r " -as wnt-e1' in this 
1"11nnrl which ra 111 r 11p nn<l fo1·111 r rl a s 1·ag-11m1t 111m·shy 
ph1r•p nn 1"h il" Int- a ml nhont twrn t-,v .n'n1·s ng·o t-his 
mm·~h_1- hnle 11·ns filler] in nn<l to-cl a)' thr lot if' abou t 
l<:',-r l ll'ith thr sh'rr l " -it"11 11 0 inrli cntinns of an:, t11nnel 
111· <lrp1·rssion." 

A nnexf'<l t·o t hi s lrtt-er if' a skctrh 111 np Rho,Yi ng 
hy l ittlr tlntt<:'cl linrs what 11111 st hi' t h<' 1111111<-I. 
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With this knowledge of the tunnel neither com, 
plainants, or their predecessors, ever made any at-
tempt to use or enter the tunnel which they now claim. 

Defendants on the other hand have proved the con-
struction and occupancy of the tunnel for a nurnbei' 
of yea.rs. The proof shows that work on t he tuuuei 
under this la,nd was beg·uu in 1870 01· 1871 and the 
same was constructed for 700 feet n I together ( Owen 
100), that in 1876 Owen went into it. ancl measured 
it and made a map (pp. 100-101), tl1nt it was full)' 
constructed for 500 feet anrl partly eoustructecl fo1· 
270 feet more. It was full width of excavation anJ 
height through the Donald land ( pp. 101, 102, 111), 
It was some twenty-five to forty feet under the sur-
face ( p. 102). Though partly caved in n great clen 1 
of the tunnel remains (p. 110). It is probably in-
tact for ha.If its distance under the Dona Id pr·o1,ert:11 

(p. 112) . 
McArthur (p. 93) descrihPs the wo1·k which ,·on-

tinued through 1870, 1871 and 1878 hlnsii11g. cli-i lling. 
teaming, excavating, &c. 

It is quite plain that in l8i1, :l nnrl fl thP ?lfontc·lnii' 
Railway was in actual, notorions n.nd n<lve1·s .. pos• 
session of th is tn nnPI, while in 1876 thP_v wne sm•· 
veying and measuring if el'ir1Pn1 1y fm· f·h1• pm·posp of 
continuing the constrnction. 

Wiih these fnl'fs lwfoye him :incl wifh fJ,., hn1·rlPt1 
on complainants of 1wo1·ing 1wn,·pn,l,J p nncl admil pos-
Sf'><><ion of the t.nnnPI, ns a. ,·nnrlition pn•<·P<lent lo the 
considerat ion of dPfondnnf '>< l'b.1ims :lll(] ini·presfs, l·he 
learned Vice-Chaneel!or· hPld thn I " l·hp e1·i(lrll(•e cloPs 
not show that complainnn t, OJ' his ~rn111·m t,ve1· 
enter·ed upon the i tmnPI 01· that ,, ithP1' ,·omplninnnt 
or defendant evPr mndf' nny nctnnl nsP of it." 

The Vice-ChaD<'Pllo1· hnYing fonnd :incl cl<'c i<lPd 1 hat 
the complainants had not snslniiwrl f·he nllegatiou~ 
of their bill and that they had not p1·n1·pn the pre-
liminary jurisdif'tional 1·eqni sit<>s of a<' ln:11 a nd peace-
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a ble possession of the tunnel, complainants case 
necessarily fell and the Vice-Chancellor could have 
dismissed t he bill at that point. But he chose to ex-
press an opinion upon the affirmative proof of defend-
ants title and to say that "if defendant now ha s pos-
session, it is because its predecessors once had pos-
session or because the possession t hus had has never 
heen taken away. It is obvious t hat t hese are ']nes-
tions within the exclusive jurisdiction of a court of 
l,rn-. '!'here is nothing to prevent complainant from 
tryin g t hem in a lega l action." Auel he chose furth er 
to give to complainants the option of retain in g the 
bill pending a decis ion of the Jaw act ion. This priv·i-
lege the complaina nts dec lined, and now complain of 
in t heir brief on appeal. 

They also take excep tion to the portion of the 
court's opinion last quoted. 

T hey are far afield. The crnx of the case is, nn'1 
tl1e question to be dec ided by th e learned Vice-Chan-
f•f' llor 11·aR, Hu 1·e co rn plai nants mad e out th eir case? 
Have t hey brought themselves " -ithin th e class of per-
isons enti t led to prosecute a bill to quiet title? 

'J'heRe questions t he Vice-Cha ncell or was compell ed 
to <l ec-id e firs t- if he decided them in t he affirma-
tive, clef'enclan ts woulrl have been compelled to estab-
liR!t t heir title by affi1'nrntive proof. The act to 
fJUiet tit·le is an act to r·o111 pc/ t he fleterrn inn-
t iou of cla irn is to laurl. If he decided t l1 ern in 1·hp 
negative the bill would fall and t herr coulrl be nu con-
test. And that is the situation in t his caRl'. That iR 
t he giRt of t he Yic-P Chancell or'is opin ion, viz., tha t 
complainants had failed to make ou t thei r case. 

iYc co ntend furt"l 1<>r t hnt th e complai11nnt-s hav e loRt 
any rig·ht to clear t he Janel from the tunnel by !aches. 

It has istoocl there wit hou t dissent from Doual,l for 
ncarl_v for·t:v years. Th e principl es as to presci-ip1ivc 
right to easemen ts set forth in Le/1-igh Folle11 R. N. r. 
llf r-Ji'u,r/ani-. 14 Vr., fi05, apply. 
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Donald, as far as we know, d id not object to the 
tunnel per se but to its not being paid for. Complain -
ants testimony shows alleged statements of Donald's 
agent that the damage had not been paid for ( !J. 32) 
and as the railroad had failed Donald thought there 
was no use in suing. 

'l'his practically shows acquiescence iu the con-
struction of the tunnel. He might have sued during· 
twenty years for the damage in taking the easement 
and recovered his damage, past and future- /,ehigi, 
Va1ley R.R. v. Mclfarlam., siiprn., 612-3-4, or he cou ld 
bring his action in ejectment against the successor of 
the defendant railroacl . He does nothing for uem·ly 
forty years and sells subject lo our rig·hts, if a n_v. 

It appears that for forty years Donald might have 
brought this action or any ejectment suit. That Con-
dict purchased with full knowledge. 'l'hey ai·e bound 
by their grantors !aches. 'l'hey pretend by their bill 
that they did not know and could nut know whai our 
claims are. The fact is they know all ahou t t hem-
so di cl Dona.Id. 

Can a suitor delay fm· t wenty years to br ing hi s 
action? Is he not estopped by h is de la_v fm 111 ~l·<'king 
equity which only helps the vigi lant? 

The complainants took title subject lo the l'ights of 
the Erie Ra.ih·oad Company to rt l'ight of way. B.v 
the deed complainants accepted title subject to t hPse 
rights. Our easement was the pararnonnt anrl the 
complainants the servient tenement. 

This court cannot change the r ights esfahlislH·d by 
the <leed and give him a better tHle than hr> h011ghl. 
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II. 

The act of 1870 is an extension of t he qwia Mmet 
jurisdiction of the Court of Chancery. 

JllcAndrews v. Camden, 78 Atl., 233. 
The right of the Court of Chancery in qwia. tinwt 

bills to send the parties t9 law is too well esta.blisbed 
to be questioned. It therefore had the same right in 
relation to proceedings under the act of 1870. 

CORTLANDT & WAYNE PARKER, 
CORTLANDT PARKER, 
Of Connsel 1,cith DPfeni.lants. 










