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Original Bill.
(Filed March 11, 1910.)

In Chancery of New Jersey.

Between
Warrer H. CoNbIct,
Complainant,
and

ERIE RAILROAD"COMPANY and NEW
YORK AND .GREENWOOD LAKE
RAILWAY COMPANY,

Defendants.

Norg:

The original bill in this case is practically iden-
tical with the amended bill, except for the inser-
tion in the amended bill of the name of Henry V.
Condict, as a part owner. The amended bill con-
tains all the matter appearing in the original bill.




Amended Bill.
(Filed, October 4, 1910.)

In Chancery Of New Jersey.

Between
Warrer H. Conpict, et al.,

Amended
Bill.

Complainants, \

and

Erie RAILROAD COMPANY, et al.,
Defendants.
2

To His HoNOR, MAHLON PITNEY, CHANCELLOR OF

THE STATE OF NEW JERSEY :
20
Complaining shows unto your Honor, your ora-

tors, Walter H. Condict, of the Borough of Madi-
son, County of Morris, and State of New Jersey,
and Henry V. Condict, of the Borough of Essex
Fells, County of Essex, and State of New Jersey:

(1) That on or about the eleventh day of Feb-
ruary, nineteen hundred and ten, your orator,
Walter H. Condict, purchased of Peter Donald,
widower, for a full valuable consideration, and
the said Peter Donald conveyed, by a deed con-
taining full covenants of warrantee and seizen, to
your orator, Walter H. Condict, in fee simple, the
following described tract and parcel of land and
premises situate, lying and being in the Town of
Montelair, County of Essex, and State of New
Jersey, more particularly described as follows:

Beginning at a point in the center line of Pros-
pect Avenue, where the same is intersected by the
northerly line of Claremont Avenue, if produced
across Prospect Avenue; thence along the center
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line of Prospect Avenue, north forty-seven degrees,
ten minutes (47° 10’) east one hundred and sixty-
one (161) feet, two and one half (2 1-2 inches) to
land of Elizabeth Mitchell; thence along said land
south forty degrees, fifty-four minutes (40° 54°)
east two hundred and ninety-six (296) feet, eleven
(11) inches, to land now or formerly of the Estate
of Chapin; thence along said land south forty-seven
degrees, two minutes (47° 2’) west one hundred
and seventy-five (175) feet to the northerly line
of Claremont Avenue; thence along said northerly
line of Claremont Avenue, north thirty-eight de-
grees, twenty-four minutes (38° 24’) west two
hundred and ninety-five (295) feet, eight (8) in-
ches to the center of Prospect Avenue at the place
of beginning.

The said deed also contained the following
clause: . “Subject however to the right, if any,
of the Erie Railroad to a right of way across a
portion of the above described land. The said
Peter Donald covenants that he has not granted
any such right or received any consideration for any
such right; subject also to the use of Prospect
Avenue as now laid out as a Public Highway.”

That the said deed is in your orator, Walter H.
Condict’s possession, and ready to be produced and
proved as may be directed, and that your ora-
tor. Walter H. Condict, ever since the recording
of said deed, been in the peaceable possession of
the land therein and above described, and that at
the time of purchasing said lands, and taking
such deed, he believed and yet believes, he bought
and acquired a good title to said lands, in fee sim-
ple, and he has always claimed, and does mow
claim to own the same accordingly, and that your
orator, Henry V. Condict, has an equitable one-
half interest in said land.

20
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(2) That your orators’ title to said land, or
some part thereof, is denied and disputed by the
Erie Railroad Company and by the New York
and Greenwood Lake Railway Company, who are
the defendants in this suit, and they, said defend-
ants claim, and are claimed and reputed to own
said lands, or some part thereof, or some interest
therein, and no suit or action of any kind what-
ever is pending to enforce or test the validity of
uch title or claim; and your crators charge that
cuch claims so made by defendants are utterly
without foundation, unjust and vexatious.

That by reason of such claim, your orators’
claim in said land is greatly affected, and the same
cannot be readily sold as it otherwise could.

That your orators have applied to the said de-
fendants, or some of them, to release or relin-
quish their claim, or bring in some court of law 2
quit which would test the validity thereof, and the
said defendants refuse to do either, and your ora-
tors hoped that said defendants would have com-
plied with such reasonable request as in justice
and equity they ought to have done.

Tn consideration whereof, and forasmuch as
your orators are relievable only in a court of
equity, where matters of this sort are properly, and
according to the statutes of this state in such case
made and provided, cognizable and relievable:

To the end, therefore, that said defendants, the
Frie Railroad Company and the New York and
Greenwood Lake Railway Company, and each and
both of them, may, upon their several and respec-
tive oaths or affirmations, to the best of their re-
spective knowledge, information and belief, full,
true, direct and perfect answer make to all and
singular the matters aforesaid; and more partie-

40 ylarly that they, and every of them, may, in man-
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ner aforesaid, answer and set forth specifically
what title or claim to said lands, or any part
thereof, or any interest therein, they, or either of
them, make or claim, and to what part or what
interest; and further, how and by what instrument
such title or claim is derived or was created; and
that by the determination and final decree of this
court, the rights of all the parties to this suit in
and to the lands hereinbefore set forth, and every
part thereof, may be fixed and settled; and that
your orator may be decreed to have a perfect title
thereto, and the defendants to have no estate, in-
terest in, or encumbrance on said lands, or any
part thereof; and that their claims to the same
are unjust, vexatious and void; and that your ora-
tors may have such other or further relief in the
premises as the nature of the case may require
and as he shall be entitled to, pursuant to the
statutes in such case made and provided.

May it please your Honor, the premises consid-
ered, to grant to your orators a writ of subpoena,
issuing out of and under the seal of this honor-
able court, to be directed to the said defendants,
the Erie Railroad Company, and the New York
and Greenwood Lake Railway Company, command-
ing them, and each of them at a certain day, and
under a certain penalty therein to be specified,
personally to be and appear before your Honor
in this honorable court, then and there full, true,
direct and perfect answer make to all and singular
the premises, and further to stand to, abide by
and perform such order, direction and decree as
to your Homor shall seem meet, and as shall be
agreeable to equity and good conscience.

And your orators will ever pray, &e.

Conpict, CoNDICT & BOARDMAN,
Solicitors for ané of Counsel
With Complainant.

40




Order Amending Amended Bill of Com-
plaint.

(Filed, April 27, 1911.)

In Thancerp of Rew Jetrsep,

Between

10
WaALTER H. CONDICT, et al.,

On Bill &e.

Order Amend-
and ing Amended
Bill.

Complainants,

ErIE RAILROAD COMPANY, et al.,

Defendants.

/

Application having been made on behalf of the
20 complainants for leave to amend the amended
bill, rr 18 on motion of Condict, Condict & Board-
man, solicitors for the complainants, on this twen-
ty-fifth day of April, nineteen hundred and eleven,
ORDERED that the amended bill of the complain-
ants in this cause be, and hereby is amended as
follows:

By inserting the word “Orators” in the place of
“orator” in the second line of the first numbered
section of said amended bill, and striking out the
name, in said line of “Walter H. Condict.”

And by striking out the third paragraph of the
first numbered section of said amended bill, and
ingerting in the place thereof the following: “That
the said deed is in your orators’ possession and
ready to be produced and proved as may be di-
rected, and that your orators have ever since the
recording of said deed, been in peaceable possession
of the land therein and above described, and that
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at the time of purchasing said lands and taking
such deed, they believed and yet believe they
bought and acquired a good title to said lands in
fee simple, and they have always claimed, and do
now claim to own the same accordingly, and that
your orator, Henry V. Condict, is the owner of an
equitable one-half interest in said land, haying
contributed one-half of the purchase price.”

And it is further orDpERED that the defendants
have fifteen days after service of a copy of this
order upon them, within which to amend their
answer to said amended bill or file a new answer,
and that in default thereof, the answer to the
said amended bill as heretofore filed shall be taken
as the answer of the said defendants.

And it is further ORDERED that the replication
heretofore filed to the answer to the original bill
in this case be taken as if filed in time to the
answer to the amended bill as it now is, or here-
after shall be amended.

And it is further ORDERED that the testimony
heretofore taken before the examiner in this cause
may be used at the hearing before the Vice Chan-
cellor on the amended pleadings as if taken upon
the amended pleadings, and that all parties have
leave to adduce further testimony at the final
hearing at this cause.

Respectfully advised.

MAHLON PITNEY,
C.

FreEpERIC W. STEVENS,
V. ¢,




Answer to Amended Bill.
(Triled, May 13, 1911.)

In CThancerp of Rein Jersep.

Between
WaALTER H. CONDICT,
Complainant, | On Bill &ec.

Answer to
Amended Bill

and

ERE RAILROAD COMPANY and THE
NEw YORK & GREENWOOD LAKE
RAILWAY COMPANY,

Defendants.

The answer of Erie Railroad Company and The
New York & Greenwood Lake Railway Company,
Defendants, to the amended Bill of Complaint of
Walter H. Condict and Henry V. Condict, Com-
plainants:

These defendants answering said Bill of Com-
plaint say:

1. That they admit that on or about the eleventh
day of February, ninetéen hundred and ten, the
Complainant, Walter H. Condict received a deed
alleged to be executed by Peter Donald which
said deed purported to convey the premises de-
scribed in said bill, and that by the said deed it
was expressly stated that the said premises were
sold subject to the rights, if any, of the Erie
Railroad Company, in a right of way across a por-
tion of the said premises and these defendants
deny that said complainants are in possession of
such part of the said premises as hereinafter stat-
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ed to be in the possession of these defendants or
one of them. ‘

And these defendants say, the said Walter H.
Condict since the commencement of this suit has
conveyed away to one Miriam V. Bogart so much
of said premises described in said bill, as consti-
tute a tract sixty-five feet front on Prospect Ave-
uue by one hundred and fifty ieet front on Pros-
pect Avenue by one hundred and fifty feet in depth
and which tract is distant northerly from Clare-
mont Avenue ninety-nine feet; and to one Isborn
B. Scott, Jr., a tract of land fiity feet front on
Prospect Avenue by one hundred and fifty feet in
depth lying immediately south of said tract so
conveyed to Miriam V. Bogart, and that said com-
plainants no longer have title, possession or right
to possession of such land so conveyed away and
are not entitled to bring and continue this suit in
regard to such land; and these defendants claim
all benefit of this defence as if made by way of
Plea or Demurrer.

And these defendants further answering say
that the said lands and premises were by said deed
conveyed to said Walter H. Condict expressly
“subject to the rights if any of the Erie Railroad
to a right of way across a portion of said prem-
ises.” And that by said restriction the right of
way to a tunne]l under said land as hereinafter
stated to have been constructed was reserved to
said Erie Railroad Company and the title to said
land, if acquired by said Complainant or either of
them, was acquired subject to such tunnel right
of way.

And these defendants further say that by the
acceptance of said deed the complainants agreed
to hold such land subject to any right of way own-
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ed or possessed by said Erie Railroad Company,
and are estopped from denying such right of way,
or attempting to remove the right aforesaid, as an
easement or encumbrance on such land, and the
said complainants cannot rightfully question the
right of the Erie Railroad Company to such tunnel
and these defendants pray all benefits of this de-
fence as if made by plea or demurrer.

2. And these defendants further say that by an
Act entitled “An Act to Incorporate the Monteclair
Railway Company” approved March 18th, 1867,
(Laws of 1867, Page 351), the said The Mont-
clair Railway Company was duly incorporated as
a Railroad corporation, with all the privileges and
franchises appropriate to a Railroad Corporation,
and among other things said Company was invest-
ed -with all the rights and powers necessary or
expedient to survey, lay out and construct a rail-
way from the Village of Montelair in the Town-
ship of Bloomfield, in the County of Essex to the
Hudson River at the Pavonia Ferry or at the Ho-
boken: Ferry, or between the said ferries, and
were authorized and empowered to’ construct a
branch thereof in said township, and to extend
the said Railway into the Township of Caldwell
and beyond, and when a survey of its route, loca-
tion and locations should be deposited in the See-
retary of State’s Office then the said Company was
authorized to enter upon take possession of, hold,
have, use, occupy and excavate the lands necessary
or expedient for the construction of such Railway
and to erect bridges, embankments, and all other
necessary works.

3. And these defendants further say that there-
after the survey and location of such route for
said Railway and branches was determined wpon
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and such survey was duly deposited and filed in
the office of the Secretary of State; that said sur-
vey set forth and described a route or location of
the Railroad of said Company through IEssex
County, and also a branch thereof extending from
the Village of Montclair to the Town of Caldwell,
and that such latter part of said survey extended
over and across part of the lands described in gq
said Bill of Complaint as hereinafter stated.

4. And these defendants further say that a high
hill in Montclair, known as Orange Mountain, lies
between the said Village of Montclair and the
Town of Caldwell, and that in order to comnstruct
the said Railroad between said Village and said
Town, it was necessary to tunnel the said hill or
mountain under the subsoil of partof the premises
mentioned in said Bill, which part of said prem-
ises lay above the level of said Railroad as located
and surveyed: that about the year 1870 the said
Montclair Railway Company having practically
finished its main line -began the construction of
the said branch of said Railroad extending from
Montclair to Caldwell: that said Railroad Com-
pany built the necessary embankments and bridges,
and in great part purchased the right of way so as
to construct and lay tracks from the said Village
of Montclair partly to the Town of Caldwell, that
is to say from said Village to the foot of said hill
or mountain, and partly constructed its road bed
from said main line to the foot of wsaid hill or
mountain; that said Company further began the
construction of their railroad through the said
hill, and actually built a tunnel underneath said
premises described in said Bill, which tunnel was
of sufficient size to afford passage tor a railroad
passenger car and locomotive through the tunnel,
and the centre line of said tunnel extended diag- 40

20
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onally across said premises in an easterly direction
from a point on the north side of Claremont Ave-
nue about fifty feet east of Prospect Avenue fo a
point on the east line of said premises described
in said Bill of Complaint about fifty feet norther-
ly of Claremont Avenue.

5. And these defendants say that the construct-
ion of the said tunnel occupied many months, and
the fact of the tunnel being constructed was notor-
ious and well known to the community in Mont-
clair and to Peter Donald the then owner of the
land through which the said tunnel was s0 con-
structed. And these defendants say that they are
ignorant whether any deed has ever been secured
from said Donald giving the Montclair Railway
Company the right to construct their said Railroad
under his land, but say that as they believe the said
right to construct said tunnel was actually acquired
by grant or license from said Donald, and that if
not actually obtained yet the consideration there-
for was actually agreed upon and paid, and that
in any event the said Donald stood by and allowed
the said Montclair Railway Company to expend
large sums of money in constructing said tunnel and
approaches thereto on the faith of some agreement
between said Company and said Donald relative
to payment of compensation for said right to con-
struct and use such tummel and they further say
that said Donald never made any claim for com-
pensation for said tunnel construction, or for
damages on account thercof, either at the time it
was being so constructed or since said construct-
ion, and they say that any right of said Donald or
his grantors to.object to said tunnel or to claim,
compensation or damages therefor has been lost by
lapse of time.
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And these defendants further say that the said
tunnel was so partly constructed as a public
work, and that the said Monteclair Railway Com-
pany and these defendants as its successors and
as exercising its franchises are entitled to hold and
retain the said tunnel and the space now or for-
merly occupied by it as a right of way for the said
railroad, but if not then this Court will protect the
said Railroad Company and prevent it from being
deprived of said tunnel so constructed on payment
of proper compensation.

And these defendants further say that not cnly
did said Montclair Railway Company purchase
land and partly construct said Railroad on the
east side of said Orange Mountain, but also on the
west side of said Mountain; that the right of way
has been almost entirely acquired for said Tunnel
Route from Montclair to Caldwell on both sides
of the Mountain, and grading and embankments
for a railroad was practically completed; that
part of said branch mear Caldwell as originally ac-
quired is now actually used by these defendants
for their business and the approach to the tunnel
on the west side of the M-o_untai'n was partly begun
by the Montclair Railway Company.

6. And these defendants further answering say
that about the year Eighteen Hundred and seventy- .
three owing to the then severe financial panic, the
Monteclair, Railway Company became embarrassed
for funds to continue the comstruction of its said
Railroad, including said tunnel and the work
thereon ceased; that from time to time since said
date some work has been done on the said tunuel
route and its approaches, but the railroad to Cald-
well has not been carried through said Mountain
as yet; but these defendants say that such tunnel
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route is the snoréesg and most practical way of
reaching Caldwell and points beyond, and that vne
final construction thereof though postponed has
never been abandoned, and the said route and the
right of way already acquired, and the work al-
ready done on said tunnel and its approaches, em-
bankments, cuts and grading already accomplished
are valuable assets which should be preserved to
these defendants, and the loss of any part thereof
would destroy the use of said Tunnel Route; and
they further say that the construction of said rail-
road through said Mountain is now becoming more
necessary and imperative every year, and that its
final completion in the not distant future is ex-
pected.

And these defendants further say that by Mort-
gage dated September 1st, 1870, and recorded Sep-
tember 3, 1870 in Book P.-5-381 of Mortgages for
Bssex County, the Montclair Railway Company
mortgaged to Marcus L. Ward and Abram L.
Hewitt, Trustees, to secure bonds to the amount of
Two Million Five Hundred Thousand Dollars
($2,500,000) in thirty years with interest; all of
its Railway and branches constructed or to be
constructed ; and all its real and personal property
held or acquired, or thereafter to be held or ac-
quired by said Montclair Railway Company, its
successors or assigns, for the use in connection
with said Railway and branches, and all the right
of franchise of said Railway; and these defendants
say that in said mortgage was embraced any and
all rights and interests which said The Montelair
Railway Company owned or possessed, or there-
after might own or possess in said tunnel and the
land through which the same was constructed ; and
these defendants say that the said mortgage was a

40 first lien on the property described therein.
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8. And these defendants further say that sub-
sequently on November first, eighteen hundred and
seventy-one, by mortgage of said date, recorded
January twelfth, eichteen hundred and seventy-two
in Book A. 6 of Mortgages for Essex County, page
373, and said The Montclair Railway Company
mortgaged the said rights and interests mentioned
in the Mortgage set forth in Paragraph 7 of this
answer, to Abram S. Hewitt, Trustee, to secure
bonds to the amount of One Million Five Hundred
Thousand Dollars ($1,500,000) and interest; that
default having been made in payment of said in-
terest the said Hewitt, trustee, on June twenty-
sixth eighteen hundred and seventy-three, filed his
bill of complaint in Chancery of New Jersey
against said The Montclair Railway Company and
such proceedings were had in said cause that on
December twenty-second, eighteen hundred and
seventy-three it was decreed that said -Railway
nroperty and franchises should be sold by William
Paterson, Master in Chancery; that the same were
thereupon duly sold by said Master to Abram S.
Hewitt, Trustee, and by deed dated January sev-
enth, eighteen hundred and seventy-five and re-
corded February second, eighteen hundred and
seventy-five in Book A. 18 of Deeds aforesaid.
Page 516, said Hewitt conveyed said property and |,
franchises to a new corporation created to take
over said property and franchises, known as The
Montclair and Greenwood Lake Railway Company,
and by deed dated November twenty-seventh, eigh-
teen hundred and seventy-five, recorded February
eighth, eighteen hundred and seventy-six, in Book
P. 18 of Deeds aforesaid, page 424, said Hewitt
conveyed said property and franchises to said last
mentioned Railroad-corporation.
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9. And these defendants further answering say
that subsequently to the institution of said suit to
foreclose the said mortgage for One Million [Five
Hundred Thousand Dollars on Bill filed in Chan-
cery May eighth, eighteen hundred and seventy-
three, by Abram S. Hewitt, complainant against
The Montclair Railway Company, Elias N. Miller,
Mason Loomis and Conrad N. Jordan were duly
appointed receivers of said Montclair Railway
Company, and while they continued such Re-
ceivers, and on November seventeenth, eighteen
hundred and seventy-three, Marcus L. Ward and
Abram S. Hewitt, as Trustees filed their Bill of
Complaint in this Court against said Elias N.
Miller and others Receivers, to foreclose the said
first mortgage for Two Million Five Hundred
Thousand Dollars, and such proceedings were had
in said cause that on June nineteenth, eighteen
hundred and seventy five, final decree was had
adjudging that all the property and franchises
of said Railroad Company, or its receivers, in-
cluded in said mortgage as aforesaid, be sold to
pay the amount found due on said Mortgage, and
that a fi. fa. for that purpose should issue to Wil-
liam Paterson, Master in Chancery, and thesz de-
fendants say that afterwards in pursuance of such
fi. fa. duly issued, said Master sold said mortgaged
property and franchises to said Marcus L. Ward
and Abram S. Hewitt, Trustees, and afterwards
by deed dated September twenty-seventh, eighteen
hundred and seventy-five recorded February eighth,
eighteen hundred and seventy-six in Book P. 18
of Deeds for Essex County, page 424, said Master
duly conveyed the same to said Ward and Hewitt.

10. And these defendants further say that
thereupon said The Montclair and Greenwood Lake
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Railway Company, having been duly formed as a
Corporation as aforesaid to take over all property
and franchises originally of said The Monteclair
Railway Company, by deed dated November twen-
ty-ninth, eighteen hundred and seventy-five and
recorded in Book R. 18 of Deeds aforesaid, Page
278, said Marcus L. Ward and Abram S. Hewitt
also conveyed all the said property and franchises
mentioned and described in said first mortgage of
Two Million Five Hundred Thousand Dollars ($2,-
500,000) to said The Montclair and Greenwood
Lake Railway Company.

And these defendants further say that by mort-
gage dated December first, eighteen hundred and
seventy-five, recorded February eleventh, eigh-
teen hundred and seventy-six, in Book D. 7, of
Mortgages for Essex County page 284, and The
Montclair and Greenwood Lake Railway Company
mortgaged all the franchises, privileges, and prop-
erty formerly of The Montclair Railway Com-
pany, and all property, privileges and franchises
of said Montclair and Greenwood Lake Railway
Company, and its railroad and branches construct-
ed and to be constructed, whether acquired from
The Montclair Railway Company or otherwise,
and all real and personal property acquired or
to be acquired by said Company, its successors
or assigns for use in conmection with its said
Railway and branches, together with its fran-
chises, to George Walker and Amzi Dodd, Trus-
tees, to secure seven hundred thousand dollars
($700,000) in Bonds, with interest and that de-
fault having been made in payment of interest,
on said last mentioned mortgage, said last men-
tioned Trustees filed their bill in Chancery of
New Jersey to foreclose said mortgage, and such
proceedings were thereupon had in said cause 4
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tlhiat the said mortgaged property and franchises
were ordered to be sold by William Paterson,
Special Master, who duly sold and conveyed the
same ito Abram 8. Hewitt, Cyrus W. Field, and
John B. Dumont, by deed dated October fifth,
eighteen hundred and seventy-eight, recorded Oec-
tober thirty-first eighteen hundred and seventy-
eight, in Book X 19 of Deeds aforesaid, page 449,
and thereafter by deed dated November Afifth,
eighteen hundred and seventy-eight recorded No-
vember eighteenth, eighteen hundred and seventy-
eight, in Book C. 20 of Deeds aforesaid, Page 17,

~ said Abram 8. Hewitt, Cyrus W. Field and John
B. Dumont, conveyed the same to this defendant,
The New York and Greenwood Lake Railway
Company, a corporation organized to take over
and exercised all franchises and property former-
ly of the Monteclair Railway Company.

And these defendants further say that by said
proceedings, mortgages and conveyances the right,
estate and interest of said Montclair Railway
Company in said tunnel route and in the tunnel
under and through said premises, described in the
Bill of Complaint in this cause passed to and
became vested in said New York and Greenwood
Lake Railway (Company.

And these defendants say that since November
eighteen hundred and seventy-five said New York
and Greenwood Lake Railway Company has been
and still is the owner of all the right of way,
property and franchises originally of said Mont-
clair Railway Company, including all rights and
interest in said tunnel and the land through which
the same was built originally held or possessed
by said The Montclair Railway Company, or any
of its successors. And they further say that in

40 the year ecighteen hundred and ninety-six said
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New York and Greenwood Lake Railway ‘Com-
pany leased its railroad property and franchises
to Erie Railroad Company, and since said lease
said Erie Railroad 'Company has operated said
Railroad. And these defendants further say
that a copy of such lease was filed in the office
of the ISecretary of State and said lease was con-
sented to by the Legislature of this State by Act
approved March 24, 1897 (Laws of 1896 page
125), and that all the terms and conditions of
said consent have been fully complied with.

And these defendants further say that said New
York and Greenwood Lake Railway Company as
lessee, and their predecessors in title since eigh-
teen hundred and seventy-one, have been the own-
ers and possessors of said tunnel and its appur-
tenances as originally existing or projected
through the said premises mentioned in said Bill,
and that they have been in open, notorious and
exclusive possession of said tunnel to the extent
that it was capable of being owned and possessed,
and that any rights which said complainants may
have acquired in said premises were with full no-
tice and knowledge of these defendants rights and
interest in said tunnel, and were expressly sub-
ject thereto.

And these defendants further say that they are
the owner and possessor of so much of the soil
underneath ithe said land described in said Bill
as is mecessary or desirable for the construction
and maintenance of such tunnel, and of so mucl
of the land mecessary for such tunmel and that
the said complainant has no right to use or oc-
cupy said premises so as to interfere with the con-
struction, reconstruction or maintenance of the
said tunnel and any use that these defendants
may now or hereafter desire to make of the soil 40
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and right of way necessary or desirable in order
to construct and maintain their railroad through
and under said tract described in said Bill.

And these defendants further answering say
that said Complainants have an adequate remedy
at law and are not entitled to maintain their suit
against these defendants or either of them and
they pray all benefit of this defence as if made
by way of plea or demurrer.

And these defendants pray to be hence dis-
missed with their reasonable costs and charges in
this behalf sustained.

COoRTLANDT & WAYNE PARKER,
Solicitors of and of Counsel with
Brie Railroad Company and
The New York & Greenwood
Lake Railway Company,
Defendants.

Replication in common form.
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Testimony.

¥ Chancerp of JRetw Iersep,

Between

Warter H. CONDICT,

Complainant,

and On Bill &ec.

BRIz RAILROAD COMPANY and THE
Nuw YORK & GREENWOOD LAKE
RAILWAY COMPANY,

Defendants.

Testimony taken in the above entitled cause,
before me, Maximilian T. Rosenberg, Bxaminer
in ‘Chancery, at my office No. 1 Exchange Place,
Jersey City, New Jersey, this fifth- day of July,
nineteen hundred and ten, at two velock in the
afternoon, pursuant to notice, and in the presence
of Richard Boardman, Esquire, Solicitor of the
Complainant, and Cortlandt Parker, Bsquive, So-
licitor of the Defendants. : ;

M. T. ROSENBERG,
Examiner in Chancery.




98

Walter H. Condict—Direct,

Warrer H. Coxpicr, being duly sworn accord-
ing to law, testified as follows:

DIRECT EXAMINATION BY MR, BOARDMAN:

Q. You are the complainant in this cause? A.
I am.

Q. I show you a deed from Peter Donald, wid-
ower, to Walter H. Condict: are you the person
named in that deed as Grantee? A. I am.

Q. And are you in peaceable possession of the
land described in that deed?

MR. PARKER: I object to that as lead-
ing.

A. T am, excepting for a portion which I have
sold.

Q. Were you in possession of all of it on March
11th, 1910? A. I was.

Q. And do you claim to own it? A. I do, ex-
cepting for what I have sold.

Q. Did you claim to own the whole of it on
March 11th and 12th 1910? A. I did.

Q. Was any suit pending against you by the
Erie Railroad Company or the New York and
Greenwood Lake Railway 'Company on March 11th
and 12th, 1910? A. No, not to my knowledge.

Q. And the property described in that deed is
the same as the property described in the bill of
complaint? A. T believe it to be such.

Deed of Peter Donald, Widower, to Wal-
ter H. Condict, dated February 10, 1910,
acknowledged before James Bishop, No-
tary Public of New York, February 10,
1910, and recorded in the Essex County
Register’s Office in Book N. 46 of Deeds,
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pages 217, &c., offered in evidence and
marked Exhibit C. 1.

CRroSS EXAMINTION BY MR. PARKER:

Q. You say that you have sold a part of this
property, Mr. Condict? A. I have.

Q. What part? A. I could readily show it on
a diagram. The part is the northerly sixty five
feet fronting on Prospect Avenue, being one hun-
dred and fifty feet deep.

Q. Who did you sell it to? A. To a party by
the name of Bogert.

Q. When? A. The contract was made during
the month of April.

Q. When did you sell it? A. The contract was
made during the month of April, and the deed
was made during the month of May, to the best of

my recollection, but I know the contract was made
during the month of April.

Q. I see the consideration mamed is one hun-
dred dollars: what was the true consideration?

MR. BOARDMAN: I object to the question
as it is immaterial and irrelevant and not
cross examination, and I instruet the wit-
ness not to answer.

A. T refuse to answer by advice of my counsel,
Mr. Boardman.

Mz. PArRKER: I ask counsel if that is the
only objection which he has to the question,
as he has stated it.

MR. BoarpMAN: T think that is enough.

Q. Was this property fenced in at the time you

bought it? A. A fence was on two sides of it,
or was at that time—on what I call the north side
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and the east side—that is to say the side farther-
est from Claremont Avenue and the side farther-
est from Prospect Avenue.

Q. And it was entirely open on Claremont Ave-
nue? A. Yes, sir indicated by the usual side-
walk, trees, and so forth.

Q. And was open at the time that your suit
was commenced? A. Yes, sir.

Q. Nothing but a vacant field? A. It is an
ordinary case of unimproved town property.

Q. Is it covered with grass? A. Yes, sir, grass
and weeds, and as I recall one apple tree, but it
was ordinary open lot.

Q. And was when you bought it and remained
so? A. Yes, sir.

Q. There was signs on it of a tunnel having
‘been constructed underneath it, was there not?
A. Not that I ever saw.

Q. What sign was there of a tunnel there? A.
No signs whatsoever on the lot that T bought.

Q. The deed says ‘“subject, however, to the
right, if any, of the Erie Railroad to a right of
way across a portion of the above described land.”
Now was there any evidence of any such right of
way across the land at the time you bought it?
A. There was no evidence which I have ever seen,
nor is there now any evidence of any such right of
way on the land that T bought.

Q. Why was this clause put in then?

MR. BoARDMAN : I object to that because

it is immaterial and improper, and an at-
tempt to vary a written instrument.

A. I wanted a warranty deed, but Mr. Donald
was unwilling to give a warranty deed without in-
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cluding such phraseology, and therefore I accepted
a warranty deed with that in.

Q. Didn’t he tell you that the property had
been tunnelled in whole or in part by the Rail-
road Company? A. No, sir.

Q. Didn’t you know that at the time that you
took your deed? A. I knew that there was a ru-
mor of such work having been done in the di-
rection of this plot—a rumor that many years
ago a cut had been made at a distance from my
plot and extending supposedly under the plot.

Q. You knew at the time that you took your
deed that a railroad had been partly tunnelled
under the plot, is that true? A. I knew at the
time I made my purchase that there was a rumor
that a tunnel had been begun, as stated in my
preceding answer, running towards and supposed-
ly running under a portion of the property that I
purchased.

Q. What do you mean by rumor? A. Well I
understood in the first place from a dotted line
shown on a map which I saw—an extension of a
solid line,—The solid line to the easterly of my
property indicating the ownership of the right of
way of the railroad,—the dotted line being nar-
rower than the solid line, and indicating whai I
understood to be a line of a tunnel, either actual
many years ago or proposed. I also understood
from some persons that such tunnel had been act-
ually started at the end of the open cut.

Q. How far is the open cut from your prop-
erty? A. About eighty feet, I should judge.

(). And you understood that a tunnel had been
commenced about eighty feet from your property
and ran in the direction of and across your prop-
erty,—is that right? A. Ran in the direction of
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my property, but 1 didn't know how far the tun-
nel had been opened.

Q. Did you inguire how far the tunnel had
gone? A. Why I have been down there myself to
look and see.

Q. How far did you see? A. As far as I saw
it was only eighteen feet. It was not long in
getting to a point beyond which it was absolutely
impossible to enter by reason of its being filled
with stones and water. b

Q. When you went down in the cut you could
see an opening or tunnel extending under your
land? A. It could scarcely be called at that time
a tunnel. It was an opening, but the thing was
so filled up that it looked—well it bore mo re-
semblance to a railroad tunnel. It was only about
at the highest point three feet high when I exam-
ined it.

Q. And eighteen feet long? A. Yes, sir, about
that.

Q. And how wide? A. The width varied: at
the base of the opening I should imagine it was
about fifteen feet wide, and when you got in about
three feet it narrowed down to about nine or ten
feet, and then narrowed down to mothing.

Q. Was there any evidence of timbers which
had fallen? A. I saw absolutely nothing of the
sort.

Q. And you saw all this before you purchased
the property? A. No, sir.

Q. When? A. Subsequent to my taking the
title.

Q. How long? A. About a week ago.

Q. And you never made any inquiries about
this tunnel or personal observations before you
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took the title? A. I never personally went down
in the cut before I took the title, but I made
many inquiries.

Q. You say that you saw this delineation on a
map of the extension of a right of way across
your land which you claim to own: what map did
you see that on? A. That is a map of Essex
County.

Q. How old? A. I don’t know: it is probably
a new map.

Q. Did you ever see a map of 1881 of Essex
County, published in book form? A. I am not
familiar with the title—I can’t recall.

Q. Where on any other map except this late
may which you say you saw—was it Harrison’s
map? A. I don’t think so: I don’t recall the
name of the map: it is a book map.

Q. And showed Montclair and a railroad run-
ning through it? A. Yes, sir.

Q. And showed, did it not, a branch of a rail-
road coming from ithe main line of the New
York and Greenwood Lake Railroad, and coming
up to a point beyond your property? A. No, sir,
not exactly that. It showed in solid lines what I
concluded to be a right of way approaching to
within about eighty feet of my plot, and at that
point the solid lines ended and ended the right of
way, as I recall the map, and from that on there
was on the map a very much narrower dotted con-
tinuation.

Q. Didn’t that suggest to you that that dotted
continuation was a representation of a tunnel ex-
isting or projected in ithat direction? A. Pro-
jected I think would fit the case, yes.

Q. And your testimony was that you saw that
before you took your deed? A. Yes.
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Q. Did you not know the property on both sides
of your land had been purchased by the railroad
way back in the seventies for a railroad and tunnel
to run from Montclair to ‘Caldwell? A. I under-
stood that the railroad had bought a right of way
up to within about eighty feet of my property,
but not beyond my property nor across my prop-
erty, excepting that way up and a little this side
of Caldwell there is a right of way of the railroad
line, which they owned at the time I bought.

Q. You knew that that was a part of the line
originally intended to be built from Montclair ito
Caldwell, running by tunnel through the moun-
tain? A. T understood that that was a part of
the proposed road, as proposed some forty years
ago, but that road I believe is neither on the map
or in any other condition, so far as I know, con-
tinued through.

Q. You never made any inquiries at Trenton
to see what the filed map there stated? A. Yes.

Q. What did you find out? A. My impression
is that there was no map filed showing the right
of way. I didn’t make personal inquiry myself.
but I caused inquiry to be made.

Q. What is your profession? A. I am a law-
yer.

Q. Did you find out whether or not the railroad
paid taxes on any of this property? A. I don’t
think I made any inquiry in that direction: I am
sure ithey have mever paid any on the land that
I claim to own.

Q. You are sure that they have paid no taxes
on that tunnel or right of way which they claim
to own through your land? A. Why they have
not paid taxes on the real estate ithere: if they

o have paid taxes on some claim of franchise or
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something, I don’t know, but they have not paid
taxes on the real estate there.

Q. They would pay taxes in Trenton—they
wouldn’t pay any in Montclair. Do you know
whether they have paid any taxes on your proper-
ty at Trenton? A. I am very strongly under the
impression that they have not; I do not think so.

Q. But_you have never made any inquiry of
any sort to find out, have you? A. No, sir, not
personally.

Q. How long have you known.this property be-
fore you purchased it? A. I had passed the
property a great many times in the last few years,
and I own property a little ways on beyond in
Caldwell, and I have passed it very many times
in the last three or four years.

Q. Where do you live? A. I live in Madison,
New Jersey.

Q. And don’t some of your family live in Mont-
clair? A. No, sir.

Q. Your only connection with Monteclair is
vour having invested in real estate there? A. I
have invested in a great deal of real estate in
Essev 'County.

Q. How long have you been familiar with Mont-
clair in investing in that vicinity? A. I think
that my familiarity with Montclair dates back
about three or four years.

Q. And you had been interested in the growth
of Montclair, had you mot? A. Montclair prop-
erty has mnever taken my attention particularly,
except this one piece; Essex County has been my
broader field there.

Q. Then you had been interested in property
in Caldwell,” had you not? A. Yes, sir.
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Q. And you had known for many years it had
been hoped by considerable people that the Erie
Railroad Company would construct a tunnel
through the mountain between (Caldwell and
Montclair? A. I knew it had been hoped, but I
didn’t think it could get beyond that.

Q. For how long had you had investments in
Caldwell? A. I can’t fix the time without my
books, but I have had investments in ‘Caldwell for
about three and a half years.

Q. And when you first invested in Caldwell you
knew of this proposed road through the mountain
by means of a tunmel from Montclair? A. No, I
don’t think I did.

Q. How soon after you invested in Caldwell
did you know it? A. I can’t answer that ques-
tion.

Q. Well it was quite a length of time before
you took this deed? A. I knew a long time be-
fore I took this deed that there had been an im-
pression or hope at one time that this railroad
would go through the mountain, yes.

Q. And did you not know at that time also that
it was also hoped at the same time that the Erie
or some other railroad would tunnel through the
mountain at the place where the old tunnel had
been commenced—I mean shortly after you be-
came the purchaser of land in 'Caldwell? A.
That is a pretty hard question to answer. I knew
that there had been ithis project about forty years
ago, but that to all appearances it was dead and
buried. I hardly know how to answer that ques-
tion.

Q. This property remains in the same conditicn
as it was at the time you first purchased it of Mr.

40 Donald, does it mot, except that you have sold
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off a portion of it? A. Why there is a sign which
we caused to be erected on the property “For
Sale”, and there has been a few loads of earth
dumped on it, but to all practical purposes it is
actually the same.

Q. Who dumped the earth? A. I don’t know.

Q. What possession have you had of this prop-
erty? A. Absolute and complete possession,

Q. And in what regard—what have you done?
A. I have been on the property.

Q. You have walked by? A. Yes, sir.

Q. Everybody can walk over it if they want to?
A. Yes, sir.

Q. And you have a sign up that you want to
sell the property? A. Yes, I caused a sign to be
put up giving the name of an agent.

Q. How long ago did you do that? A. Very

shortly after I purchased; I can’t give the exact
date.

Q). You purchased this property on Iebruary
10th, 19102 A. Yes, that is the date of the
deed.

Q. And you recorded your deed on the 11th?
A. Yes, sir.

Q. And you commenced your suit March 11th,
twenty nine days after? A. Yes.

(). Was the sign erected at the time you com-
menced your suit? A. I think it was erected at
about I should judge three weeks after I bought
the land.

Q. Is it mot a fact then that you have agreed
to sell the land before you brought this suit?

MR. BOARDMAN: I object to that as im-
material and not cross examination.
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A. No, I had made no contract to sell at thy
time the suit was begun.

Q. Had negotiations for a sale been commenced
at the time the suit was commenced or before that
time? A. I don’t think there were any negotia-
tions, Mr. Parker, I don’t think ithere were any
negotiations before March 11.

Q. When were those negotiations commenced?
A. I made the contract with Mrs. Bogert on
April 8th.

Q. She is the person who purchased this tract
of sixty five feet front by one hundred and fift)
feet? A. Yes, sir.

Q. Had you any other contract made about
this property? A. Yes, sir.

Q. With whom? A. A man by the name of
Harn.

Q. When did you make that contract? A.
April 9th.

Q. Now is it not a fact, Mr. Condict, that you
purchased this property at a very low price be-
cause of the claim of the Erie Railroad upon part
of it?

‘Mr. BoarRDMAN: I object to that ques-
tion as not cross examination and immater-
ial, and it calls for a conclusion and not a
fact.

A. T don’t buy property unless I buy it at what
I consider a price which is attractive, and I don’t
think that buying the whole plot as one piece,
I bought it at what could be termed a very low
price.

Q. How much did you sell the property that
you sold to Mrs. Bogert for?
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‘MR. BoARDMAN: I object to that as im-
material and not cross examination, and T
instruct the witness not to answer.

A. T am advised by my counsel not to answer,
and therefore I decline to answer.

Q. What is the value of the property that you
have left there?

MRr. BoARDMAN: I object to that on the
eround that it is immaterial and not cross
examination, and I instruct the witness not
ito answer.

A. T decline to answer by advice of counsel.

Q. At what valuation is it taxed? A. I don’t
know.

Q. Do you know what ‘taxes were paid last
year upon it? A. No, sir, I do not.

Q. You did not ascertain its taxed valuation
before you purchasedit? A. I judge my own value
in real estate generally; I don’t go by its taxed
value.

Q. I don’t care what you do, but I want to
know what you did in reference to this property?
A. I never ascertained what the taxed value was.

Counsel for the complainant now with-
Jdraws his instructions to the witness not s
to answer the questions which the witness
has refused to answer, but reserves all of
his objections to the questions on each of
the grounds stated by him. These ques-
tions are again repeated to the witness, as
follows :

(). How much did you sell the property that
you sold to Mrs. Bogert for? A. $3,900.

Q. What is the value of the property that you ao
have left there?
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Mgr. BoARDMAN: I object to that on the
ground that it calls for a conclusion or
opinion.

A. I can’t answer that with exactness, but I
should say about ten thousand dollars.

Q. And what was the true consideration given
for the property? A. Eight thousand dollars.

Q. Have you mo map or sketch of ithis prop-
erty? A. I have, but not here; I don’t think it
is here; I don’t know what papers are here, but I
have a little map.

Q. Did you have the property surveyed before
you bought it? A. Not an outline survey; I had
a survey to locate, so far as possible, where ithe
line of this projected right of way were claimed
to fall.

Q). You had that survey made before you took
the title? A. I don’t recall the date when I had
it done—whether before or after.

(). Where is the survey? A. That is the little
sketch that I refer to—a small paper plotting.

Mg. PARKER: I ask the complainant to
produce that.

(). Who made that map or survey? A. I don’t

recall the name of the man; he is an engineer of
30 \ontelair.

(3. Can you describe him at all. A. Oh, yes,
liis name is Crane. g

¢;. Is tthere any depression or any other sign
across the land which shows where the tunnel was
originally constructed under the ground? A.
Not that I have been able to find, and I have hunt-
ed for it with care.

(). You say it was filled in there; was mot that
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to fill in some depression? A. No, sir, you are
entirely wrong in that; the filling in I referred
to was a section at the Prospect Avenue frontage,
which is in another part of the property from
where this line is claimed to run.

Q. I thought it had a frontage on Mountain
Avenue? A. No, sir, it is the northeast corner of
Prospect Avenue and Claremont Avenue.

Q. Was this deed that you have produced in
evidence drawn by you? A. No, sir.

Q. By whom was it drawn? A. Mr. Donald’s
representative; I don’t recall the man’s name, bug
I could take you to his office, but I have forgotten
the name.

Q. Was any written agreement made about this
property before the property was purchased? A.
A formal contract do you mean?

Q. Yes. A. No, sir.

Q. What kind of a contract did you make—
by word of mouth? A. Yes, I think it was all
by word of mouth and telephone. There may
have been a letter or two.

Sketch referred to produced.

Q. I show you this little map which you pro-
duce; what is the meaning of the round circle?
(indicating on map). A. That is the point where
I understand it was rumored that there had been
a cave in, but that had been filled in.

Q. How was that placed on the map? A. By
Mr. Crane.

Q. There is another semi-circle there, what does
that mean? A. Those merely indicate measure-
ments.

Q. Is that the little map which you say you
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saw before you took your deed? A. I may have
seen another one, but this is the one I referred
to as being in my possession.

Q. At or before the time you took your deed?
A. No, sir, I didn’t have it before I took my
deed; that map that I referred to at that time
was a book map—the County map or City map.

Q. Has Mrs. Bogert done anything with her
property that she has purchased? A. No, sir, not
that I know of.

Q. It just remains in the state of nature that
you found it? A. As far as I know, yes, sir.

Map above referred to marked D. 1 for
Identification.

Q. Mr. Henry V. Condict in Tebruary last
stated that he was about to purchase that prop-
erty; is he interested in this property with you?
A. Yes, sir, he is.

Q. He lives in Montelair, does he not? A.
No, sir.

Q. Where does he live? A. He lives in Essex
Fells.

Q. That is just beyond Montclair? A. Yes,
three or four miles beyond.

Q. Have you made him a party to this suit? A,
No, T have not made him a party to the suit.

Q. I show you a letter from Mr. Henry V. Con-
dict addressed to the Erie Railroad, dated Feb-
ruary 7th, 1910; will you kindly read that letter?

Witness reads letter.

Q. You are familiar with Mr. Henry V. Con-
dict’s handwriting? A. Yes.

Q. Is that his signature? A. Yes, that is his
signature.
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Q. Well then you have talked together about
this property before it was purchased? A. Oh,
yes.

Q. And you knew that the City map showed a
tunnel located under the land as long ago as ’71
or ’712? A. I don’t know what the particular
map he referred to was; the map I am familiar

with is the map that I have referred to—the book 3¢

map of Essex Counlty.

Q. But he informed you that his information
was at that time that the tunmel was actually
built under the lot in about ’ 71; is that right?
A. T understood or the rumor was that ‘the tun-

nel had been built towards the lot, but how far

under the lot I did not know and do not know.

Q. And was you mot told that it had been tim-
bered? A. Yes, but as 'to what part I do mot
know.

Q. And that water came out of the tunnel and
formed stagnant marshy places on this lot? A.
I don’t remember ever hearing that.

Q. And wasn’t you told that about twenty years
ago this marshy hole was filled up? A. I under-
stood that there had been a depression filled up
there.

Q. You don’t know who filled up this marshy
hole, do you? A. I think I do. oA

Q. Who? A. I think it was Mr. Crane.

Q. What was Mr. Condict’s interest with you

in this property? A. Mr. Condict and I own the

property together jointly, but I hold the title.

Q. You mean to say that you are each half
owners.of it? A. Yes, we are each half owners
of it.

Letter referred to marked D-2, for Identi-
fication.

20




38

Walter H. Condict—Re-Direct.

Q. And you were each such owners before this
suit was commenced, is that true? A. Yes, sir.

RE-DIRECT EXAMINATION BY MR. BOARDMAN :

Q. You had this title searched before you pur-
chased it, did you? A. Yes, sir.

Q. By whom? A. The Essex Title Company
of Montclair.

Q. And what did they report about this matter,
if anything? A. I can show you better by their
title, but I understood that they found no right—

By MR. PARKER:
Q. Was the report in writing? A. Yes, sir.

MR. PARKER: I object to this evidence
then, unless the report is produced.
Question withdrawn.

By MR. BOARDMAN :

Q. What condition did you find in the right of
way in the matter of trees and shrubbery? A. I
went down in the open cut to the east of my prop-
erty, and the open cut is grown up with all sorts
of trees and wild growth—some trees large and
some smaller.

Q. Did you measure any tree there? A. Yes,
I measured an elm tree.

Q. How large was that? A. About sixteen in-
ches in diameter and forty eight inches in circum-
ference, measured about a foot up from  the
ground as I recollect it. It was fairly near to the
centre of the open cut.

Q. This open cut is the open cut that you re-
ferred to that began about eighty feet east of your
property and ran towards Montclair? A. It is.
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Henry V. Condict—Direct.
RE-CrOSS EXAMINATION BY MR. PARKER:

Q. How long is this cut? A. I don’t know.

Q. Could you say whether it is five hundred
feet long or one thousand feet long, or how long?
A. T am unfamiliar with the length.

Q. Is it more than one hundred feet? A. It is;
I know that because I went in the cut and walked
through more than one hundred feet myself.

Q. Is there any railroad embankment in Cald-
well or Montclair? A. I don’t know.

Q. How far from the westerly end of the cut
is this tree that you have spoken of? A. I should
say thirty feet, roughly estimating.

RE-DIRECT EXAMINATION BY MR. BOARDMAN :

Q. Thirty feet from which end? A. Thirty feet
from the face of the rock into which the tunnel is
supposed to have entered.

Henry V. ConbpIcT, a witness on behalf of the
complainant, being duly sworn according to law,
testified as follows:

DIRECT EXAMINATION BY MR. BOARDMAN:

Q. Mr. (Condict, you conducted the negotiations
for the purchase of this property described in ‘the
bill of complaint? A. I did.

Q. Can you tell us how the clause that Mr.
Parker has read from the deed came to be inserted

in the deed? A. That was embodied from nego-
tiations—as part of the negotiations at ‘the time. T
first refused to accept any deed with any such
clause in it, and finally T said that I would make
a search and ascertain what the rights of the Erie

20
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Railroad or any other railroad were, and we
would (then decide whether we would take any
deed. I made that search and investigation and
found that they had no righits.

Q. Did Mr. Donald tell you whether he had
ever given any deed to the railroad company or
received any notice by which he knew they were
to build a tunnel? A. I had no negotiations per
sonally with Mr. Donald; T had them all with his
son-in-law Doctor James Bishop, and he told me
that Mr. Donald had never given any deed and
had never given any right whatever to the railroad
or any railroad, and if they had built a tunnel
there they were trespassers. Mr. Donald after-
wards told me this same thing and made an affi-
davit to that effect, which affidavit I offered to
show to Mr. Parker, if he wanted to see it.

Q. Before the deed to this property was given
did you go over and see the Railroad Company
about the matter? A. I wrote them the letter
which Mr. Parker has offered and had marked for
identification, but I received no reply and I went
to see them. I had been to their office before
writing that letter, and I had seen their own rec-
ord and had been told by one of the employees,
whose name is Mr. Palmer, I believe, that from
ttheir record it showed they had no rights. After
the writing of the letter I received no reply and
I went again to see them and see whether I could
get a reply to the letter, and I saw their tax and
real estate agent, whose name I think is Williams,
and he itold me that he could not make a reply
to my letter, explaining that possibly there might
be something that was not written, but he said
“As far as I can see the railroad has no right.”
I tried to induce him to give me something in

40 writing, but he refused. I then told him that the
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only way would be for me to bring this suit after
I got title, and he said he thought that would be
the appropriate action.

Q. Did you see any maps of the railroad com-
pany showing the right of way of this proposed
road? A. Yes.

Q. ‘Can you ‘tell us what 'that showed in regard
to this property?

Mgr. PARKER: I object to that as not the
proper proof.

MR. BoarpMaN: Will you produce that
map, Mr. Parker?

MRr. PARKER: If you will give me time.

(Witness Continues): I saw that map and it
was explained to me by Mr. Palmer the meaning
of the various marks, figures and writings on the
map, which showed that the Erie Railroad or no
other road, as far as that map was concerned, had
any rights in this particular piece of property.
It showed which property they had rights and
ownership in, and it distinctly showed that they
had no rights in this Donald property. I will
explain that Mr. Donald is an old gentleman and
that he did not want to be bothered with this mat-
ter. He is a very wealthy man and was anxious
to dispose of this property. He at first agreed
to give us a bargain and sale deed, without refer-
ence ‘to any right of way, but after taking the ad-
vice of his son-in-law, he refused to do so, except
by inserting the clause in it relative to the right
of way.

Q. Have you caused inquiry to be made in the
Secretary of State’s office for a map showing this
right of way in connection with this right of way?
A T have, and I find that there is no 'such map on
file.
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CRroSS EXAMINATION BY MR. PARKER:

Q. You knew when you were buying this prop-
erty that you were buying a cloudy title? A. L
knew that we were buying a good title.

Q. You did not think it was a cloudy title then?
A. T did not.

Q. Why did you file this bill then? A. Be-
cause of the necessity of clearing this up.

Q. What do you call a cloudy title? A. Well
when I say it is a clear title, I know that there is
not' any outstanding title or right.

Q. You mean that you had a search made, and
as far as you know no deed or deeds had been
given for the property? A. I had made search in
the ordinary way and there was nothing of record.
And I made inquiry, as I have stated, and I was
told that they had no such rights.

/Q. By no such rights, you mean by giving a
deed or some paper writing; is that all you mean
by “no such rights”? A. Had no rights whatever.

Q. Then you dont think that a person that goes
in with the knowledge and consent of the owmner
and makes improvements in anticipation of a con-
veyance of the property, has any right in the prop-
erty? A. I ascertained from Mr. Donald that he
had never given any rights whatever, and he was
the owner of the property when the tunnel was
built.

Q. But you had not seen Mr. Donald before the
time you made this purchase? A. I ascertaned it
through the son-in-law. :

Q. What is the son-in-law’s name? A. James
Bishop.

Q. And you have simply Mr. Bishop’s statement
of what he thought Mr. Donald remembered about
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it? A. T have the statement which I afterwards
had verified by an affidavit from Mr. Donald him-
self.

Q. You say that he is a very old man; how old
is he? A. He is over eighty.

Q. He may have forgotten a good many things?
A. As a man his memory is treacherous, but his
memory of past events is apparently very clear.

Q. Mr. Donald knew of this tunnel having been
constructed across his property, didn’t he? A.
Yes, he knew it had been, but he ascertaines that
after it had been constructed, he told me.

Q. And it was constructed forty years ago? A.
Not quite.

Q. Pretty near? A. Yes.

Q. And shortly after it had been constructed
be had ascertained about it? A. Yes.

Q. And he had never done anything at all? A.
He told me that he did not do anything, but he
gave me his reason for that.

Q. I have not asked you for the reason. You
had seen this cut which has been spoken of by
the preceding witness? A. Yes, and known it a
great many years.

Q. And you saw it leading right up to this
property? A. Yes.

Q. And you knew that if the railroad was con-
structed in the direction in which the cut was
pointing it would go through this property? A. I
heard it and I knew it that there was an excava-
-tion made in there through this property.

Q. And according to what your statement is in
the letter to the railroad a tunnel had been act-
ually built under the property? A. No, sir, it had
not been built, but there had been a hole dug in
there.

10
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Q. Did you not say in this letter that your in-
formation was that the tunnel was actually built
under this land in or about 1871, and that the
timbers had rotted and the tunnel had caved in?

. A. As I understand your question, it was whether

40

the tunnel was built, meaning completed.

Q. You wrote that letter? A. Yes.

Q. You knew that there was a tunnel under
there, and you thought it was an uncompleted
tunnel? A. I knew it was.

Q. How did you know it was? A. Because it
had never been used, and had never been complet-
ed.

Q. You had not been in ‘there? A. No, I had not
been there.

Q. Then how do you know the tunnel had not
been completed? A. Well, it is self-evident that it
has never been completed; it didn’t go through the
hill.

Q. Oh, it had mot been completed in its full
length, but it was completed under your lot? A.
No, it was not.

Q. In what respect was it not completed under
your lot? A. It was not finished.

Q. In what was it not finished? A. Because it
was timbered up; you couldn’t have a tunnel with
timbers in it.

Q. And you didn’t regard it as completed be-
cause it had not yet been walled in; is that right?
A. Well, it was not completed. There is not any
guestion about that.

Q. Well, T want to know exactly what your in-
formation, if any, was—what you know about this
thing yourself? A. I never was in the tunnel.

Q. And you don’t know whether the tunnel was
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completed or not, as a matter of your own knowl-
edge? A. No, T don’t know. I am morally sure it
was not. I told your people that if they would 20
on and complete it and run their railroad through
the mountain, we would give them the right.

Q. You are anxious to have the tunnel completed
and carried through the mountain? A. Why, cer-
tainly, everybody up there is. I live at Hssex
Fells.

Q. And that is only across the mountain from
Montclair? A. Across two mountains.

Q. You drive into Montclair frequently? A. I
drive it twice a day.

Q. And you are familiar with Montclair and the
property there and have heen for many years, is
not that so? A.I lived right opposite this prop-
erty.

Q. When did you live opposite this property?
A. This winter.

Q. And how long have you lived in Essex Fells?
A. My legal residence there is only since about a
year, but for five years I have been living ‘there.

Q. And did you ever live in Essex County or that
vicinity before that? A. Except when I was a
boy.

Q. And then didn’t you hear there was a tunnel
being constructed there? A. I didn’t live in Mont-
clair, but I knew that ‘there had been a tunnel
bored there.

Q. And partly constructed? A. Yes.

RE-DIRECT BY MR. BOARDMAN ;

Q. Why did Peter Donald do nothing about this
tunnel? A. Because the company failed and there
was nobody to look to.
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RE-CROSS BY MR. PARKER :

Q. What you understood from Mr. Donald was
that he could not get reparation for the construc-
tion of the tunnel and for the land taken for it by
the railroad company by suit because the company
became insolvent, is not that so? A. No; he and
I were talking about the great damage that the
railroad had done to his property, and he said that
there was no use of suing them because they had
failed.

Q. And then he knew at that time that the
Montclair railroad failed in 1872 that a tunnel had
been constructed through his land? A. No, he
knew it after they had failed.

Q. How long after? A. I don’t know.

MRr. BoArbDMAN: I wan't to offer D-1 and
D-2 for identification in evidence.
Marked Exhibits C-2 and C-3.

Q. This Mr. Williams that you talked to was a
youngish man, was he not? A. Yes.

Q. And so was the other, Mr. Palmer? A. No.

Q. Well, they were none of them persons who had
any connection with the Montclair railroad at ‘the
time that this tunnel was built? A. They didn’t
tell me that, but I don’t think they had.

Q. That was forty years ago pretty near and
they couldn’t have had, could they? A. Well, this
Mr. Palmer might have had; he was old enough
to be.

RE-DIRECT BY MR. BOARDMAN :

Q. Mr. Palmer had the map before him when he
was talking to you, had he? A. Yes, he showed it
to me.
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Q. What is your best information as to when
this cavein was filled up? A. I can’t say; I wrote
here in this letter twenty years ago, but whether
that is correct or not, I don’t know.

Complainant rests with the exception of
offering the map when produced by Mr.
Parker under call made on him.

Adjourned until day to be fixed.

September 9, 1910.

WiLniam J. HARAHAN, a witness produced and
sworn on behalf of the defendants, being sworn on
his oath, testified as follows:

DIRECT EXAMINATION BY MR. PARKER:

Q. Where do you live? A. Montclair, New Jer-
Bey.

Q. What is your business? A. Assistant to the
President of the Erie Railroad.

Q. How long have you been such? A. Three
years.

Q. What are the general duties of assistant to
the President of the Erie Railroad? A. Why, he
has charge of matters assigned to him by the
president, among which the engineering and gen-
eral matters in connection with projects for the
enlargement and extension of the railroad.

Q. Do such matters as projects for the enlarge-
men't and extension of the railroad come under
your attention? A. They do.

Q. Can you tell us whether or not you know
what is called the Morristown Branch of the New
York and Greenwood Lake Railroad? A. I am
familiar with it.
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Q. That railroad, if I understand, was originally
projected to run from the main line of the New
York and Greenwood Lake Railroad through a
tunnel to Caldwell, and so on to Morristown? A.
It was.

Q. Have you had brought before your attention
any plans in relation to building that tunnel route
through the mountain? A. Yes, in 1909.

Mgr. Conpror: I forgot, at the start, be-
fore Mr. Harahan was sworn, I ought 'to
have corrected my testimony.

Mz. PArRkER: I will give you an oppor-
tunity to do that.

A. (Continuing) In 1909 we had very active
negotiations toward building this line and it
looked for a time as if we would make arrange-
ments for building.

Q. (By Mr. Boardman) When was that? A.
In 1909.

Q). Have the railroad officials ever abandoned
the intention of putting through that tunnel line,
if possible? A. No, it has never been abandoned.
The matter has been gone into a number of times
and there has always been a purpose to build that
line when the occasion required it.

). What has prevented your taking up  the
matter and having that line built? A. The nego-
tiations I spoke of, in 1909, were not concluded
because we could not make satisfactory arrange-
ments with the party who was desired to enter
into it, but outside of that, it has not been built
because we have had other more important things
come up before the company which it had to get
out of the way before it could take that up.

Q. What are the advantages of that line as re-
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gards development of the country beyound the
mountain? A. The advantages are that it gives
a shorter line than the present line and it gives
a straighter line, freer from curvature, more sus-
ceptible of improvement into a high speed first
class suburban line than the present line.

Q. Is there any desirable business around, which
that road is adapted for reaching? A. Morris-
town would be reached by the Erie within a lesser
distance than the present line of the Lackawanna,
if that line was built. That is a very important
suburban town.

Q. If I understand it, you have an intention to
build that line as soon as practicable it can be
done?

Mr. ConpIcT: I object to the question as
the witness is not competent.

MR. PARKER: I will withdraw the ques-
tion.

CRrOSS BEXAMINATION BY MR. CONDICT :

Q. Mr. Harahan, does it come within your
province, as assistant to the president, to attend
to 'the payment of taxes on property? A. No, sir,
it does not.

Q. Who is the man that pays the taxes? A.
‘We have a tax agent.

Q. Would you know whether the taxes on the
premises in question in this suit have been paid or
not? A. I would not.

Q. If they were not paid, would ‘that be an evi-
dence that the property was abandoned by the
railroad? i

MR. PARKER: I object. It calls for a
conclusion.

10
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Q. (Continuing According to our customs?
A. No, sir, not necessarily.

Q. How long do you allow taxes to remain un-
paid? A. I am not familiar enough with the pay-
ment of taxes to answer that question.

Q. Did you say in your direct testimony that
the plans to carry this project through were com-
pleted, to your knowledge? A. Compieted?

Q. Yes, the plans? Were the plans completed?
A. They were completed in a gemeral sense, but
probably some details in connection with the con-
struction which are never completed until actual
construction begins, but the question as to the
general location of the property, grades, and so
forth, have been completed.

Q. This road, through this property, was to be
a tunnel, was it not? A. I am not sure. I do

not know what property it is.

Q. As a matter of fact, you are not using the
right of way from Caldwell to Montclair, through
Verona? A. We are using part of the right of
way, from Caldwell to a point probably half a
mile east of Caldwell, and from that point we
are not using it actually for railroad purposes.

Q. Just describe, starting from the Caldwell de-
pot, how your trains mow reach New York. A
They run from Caldwell, over the line built from
Caldwell to Great Notch, and then strike the
Greenwood Lake at that point, and thence to Jer-
sey City.

Q. The line from the Caldwell boundary line
through Verona to the boundary line of Montclair
is not being used at all? A. It has not been con-
structed.

Q. You said that it was always the purpose of
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your company to complete this road. How has
that been exhibited? A. How was it exhibited?

Q. How was that purpose exhibited? A. Well,
in the origination of the project there was some
property bought, and it is my understanding that
we have warrantee deeds for certain portions of
the property, and we have preserved that, as I
understand it, as the property.

Q. You would not claim the right to run over a
piece of property unless you had a deed for it, or
unless you had condemned it?

MR. PARKER: I object to the question on
the ground that it is immaterial, irrelevant
and incompetent, and also, that it call for
a conclusion.

A. No.

Q. You said that in 1909 there were certain
arrangements with a certain party, you could not
carry through? A. I said there were active nego-
tiations with a certain party.

Q. Are there any negotiations pending now with
anybody? A. Not at the present ‘time.

Q. Those negotiations, I presume, related to the
raising of funds to build that line? Is that it?
A. Financing the proposition.

Q. There is nobody at the present time attempt-
ing to finance it? A. No, not at the present time.

Q. You are familiar with the maps in your office
in the Terminal Building, that show this right of
way, are you not? A. I have seen them, but I can-
not say I am so familiar with them I could recall
everything in connection with them, the detail.

Q. Those maps show this line, do they not, from
Montclair to Caldwell? A. As I recollect if.




52
Charles Buchholz—Direct.

Q. And there are properties between Montclair
and Caldwell that the company does not own, are
there not? A. I am reasonably sure that that
is so.

Q. And those maps show which properties you
own, and which properties are not owned by your
company? A. I could not answer that with accu-
racy.

Mz. PARKER: Those mays will be pro-
duced later.

CHARLES BUCHHOLZ, a witness produced and
sworn on behalf of the defendants, testified as
follows:

DirEcT EXAMINATION BY MR. PARKER :

Q. Where do you live? A. In New York City.

Q. What is your business? A. I am now con-
sulting engineer of the Erie Railroad.

Q. How long have you been connected with the
Brie Railroad? A. Twenty-five years.

Q. In what positions? A. As chief engineer
and consulting engineer.

Q. In your business as engineer of the Erie
Railroad, have you made any investigations in re-
gard to the construction and situation of what is
called the Morristown or Caldwell Branch of the
New York and Greenwood Lake Railroad? A. I
have, several times.

Q. How often? A. I should think five or six
times within that period, within the period of my
service with the Erie Railroad.

Q. When was it first taken up by you? A. I

40 think it must have been about 1887 or 1888.
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Q. What did you do, what was done then in rela-
tion to this branch?

MR. BoArDMAN: Which, the Morristown
or Caldwell Branch?

MgR. PARKER: They are both the same.

THE WITNEss: I take it you mean the
branch from Montclair to Caldwell, the tun-
nel line?

MR. PARKER: Yes.

A. Why, I went over the line to examine its con-
dition, report to the first vice president in the
management as to its condition and about how
much money it would take 'to complete it.

Q. Why were you asked to do that, do you
know? A. No, I presume there was some—

Interrupted by Mr. Boardman.
Q. You presume it was what?

MR. BoARDMAN: I object. The presump-
tions of the witness are incompetent.

A. I presume there was pressure brought upon
the railroad company ito complete this railroad.

Q. What condition did you find that line in, as
respects the line between Montclair and Caldwell?
A. Considering the length of time since the work
had been abandoned, it was very good.

Q. Had there been any grading, or— A. Yes,
embankments, they were made, and the cuttings,
they are in a very fair condition, and the tunnel
at some places had fallen in, but was not seriously
impaired as far as the work had been done.

Q. Did you go into the tunnel? A. At that
time, I did, yes.

Q. How far did you go into the tunnel, do you 40
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recollect? A.I should say some two or three hun-
dred feet.

Q. What was the character of the roof of the
tunnel? A. Pretty shaky in some places.

Q. What was it made of? A. Red shale rock.

Q. You say it was partly graded? A. Yes.

Q. Could you give an estimate of about what
proportion of the work had been done, from the
tunnel to Montclair? A. From the tunnel to
Montclair?

Q. Yes.

Mg. Conpicr: The tunnel is in Mont-
clair.
Mz. PARKER: To Montclair Junction.

A. It must have been pretty near two-thirds of
that work finished, if not more.

Q. When was it taken up again, do you know?
A. I think in 1890, ninety or ninety-one. I think
it was 1890.

Q. What was done then? A. The same agitation
was evidently going on, as to finishing this road.
My opinion was again asked as to 'the advisability
of doing so and the cost of doing so.

Q. Can you tell the other times it was taken up
with you? A. Not particularly, but it came up
periodically, over four or five years. The last time
I distinctly recollect is 1905, shortly after some
parties built a railroad from Essex Fels to Morris-
town, and to make their investment profitable,
they were exceedingly anxious that the Erie Rail-
road should build this tunnel line.

Q. Can you tell us why the work was not taken
4p, to complete the tunnel line? A. Yes, the prin-
cipal reason was the railroad company needed the
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money it had, at so many places, to increase its
revenue, that were more urgent than the comple-
tion of this particular branch. That was probably
the reason that in the previous times the thing had
not been taken up seriously.

Q. Can you tell us as to the grades of that pro-
posed road through to Morristown? A. The grades
were not much to brag of. That is the case also 40
on the Morristown and Essex Railroad,—eighty
feet to the mile, eighty-three, to be exact.

Q. What would be the advantage of that road
through the mountain? A. It is my opinion the
greatest advantage would be the development of
the country around Verona, between the South
Mountain, I think you call it, and Caldwell.

Q. Is that country susceptible to development?
A. It is a beautiful suburban country, yes.

Q. Would it be likely to give a lucrative busi-
ness to such a branch? A. In my opinion, yes.

Q. The railroad has been built on from Caldwell
to Morristown, has it not? A. Yes.

Q. By that tunnel route you would have a route
through the mountain 'to Morristown, if it were
completed? A. Yes.

Q. Do you know what the distance would be to
Morristown, through the tunnel? A. Twenty-nine
miles, I think.

Q. What is the Lackawanna’s distance? A.
Thirty miles.

Q. The present arrangement of going around
the mountain at Great Notch, how much longer
is that than the proposed line? A. Five miles.

Q. So there would be a saving of five miles on
the route through the mountain? A. Yes, and it
has the same objectionable grades in it that the
other has.
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CROSS EXAMINATION BY MR. CONDICT :

Q. How long since any work has been .done on
that line? A. I do not know. I ithink it must
have been away back in 1873 or 1874.

Q. Nothing done since then? A. Not as I know
of, no.

Q. You say you went into the tunnel and you
found the tunnel not in very good shape? A. It
was not in shape to—

Q. When was it you went in? A. The first time
was in 1888.

Q. Have you been in there since? A. Yes, I
think I have been in there once, some time in
the nineties, some time about 1895 or 1896.

Q. Which tunnel are you talking about? A.
The tunnel under consideration.

Q. Where does that tunnel go into the moun-
tain? A. At Montclair.

(). What part sf Montclair? A. The eastern
part of Montclair, the northern part of
Montclair, under the hill. T do mnot know
how to describe it, the name of the street. I have
been there often, but I do not remember the name
of the street. Two streets come together at that
point.

Q. Near Valley Road? A. I do not know.

Q. You do not live in Montclair? A. No, I live
in New York.

Q. You know the premises in question in this
case? A. The tunnel in question?

Q. The premises, the property? A. Yes, I do.

Q. Where is it located? A. As I understand it,
the property in question is located in the north-
east, immediately over the tunnel, after the mouth

40 of the tunnel.
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Q. Do you know where the mountain is? A.
Yes.

Q. Just show us, whereabouts is this tunnel?
A. Let me have the map, I will describe it. I do
not know the direction exactly. (Mr. Condict
shows witness the map.) There is the tunnel (in-
dicating) on the map) ; now, as I understand it,
the property is here, between old Claremont
Avenue and Prospect Avenue.

Q. Youmean between Mountain Avenue and Pros-
pect Avenue? A. Here (indicatingonthemap) ;T
judge it from Mr. Parker’s description. I have been
here (indicating) frequently T have been on these
bridges, and met carriages here (indicating on the
map). I have walked over the line from its junc-
tion with the main line of the New York and
Greenwood Lake, on to the mouth of the tunnel,
and have gone into the tunnel as far as I could
without getting too dirty, and then come out and
have met a carriage generally at Claremont Avenue
and driven over the hill to the other end of the
tunnel and walked the balance of the way up to
Claremont Avenue.

The map in question is called “Montclair
and Greenwood Lake Railway, Morristown
Branch.” It is marked D-1 for identifica-
tion.

Q. Does this map show the location of the tun-
nel correctly? A. Yes, apparently.

Q. It is marked “tunnel” here (indicating) ?
A. But here (indicating) is the opening.

Q. Does this map show