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Defendant in Error. ment for
Vs. Murder.

Vincenzo Bovino, On Writ of
Plaintiff in Error. Error.

Brief of Plaintiff in Error.

The plaintiff in error was indicted, the true
hill charging that he on the 21st day of April,
1914, did kill and murder one Frank Miser-
entino.

Having been found guilty, the defendant
thereupon sued out a writ of error from this
Court, directed to the said Court of Oyer and
Terminer, in and for the County of Essex; and
the present writ brings up for review the en-
tire record of the proceedings had in the trial
Court; and comes within the purview of Sec-
tion 136 of the Criminal Procedure Act of
1898 (P. L. 1898, page 915).

Facts.

On the night of April 21, 1914, at a dance
hall at No. 238 Oliver street in the city of
Newark, at about 11:30 P. M., one Frank Miser-
entino, who was commonly known as Frank
Baker, was murdered.

The testimony shows that at 7 P. M. on the
night in question the defendant was at the said
dance hall, together with other persons, play-
ing an Italian finger game until about eleven
o’clock when the defendant together with two

lew
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other persons left the dance hall, going ont
into the street where they met the deceased, that
after talking with him for a few minutes the
deceased went into the dance hall, and the de-
fendant with his companions went toward the
corner of Oliver and Adams streets, being about
two hundred feet away from the dance hall;
that while the defendant and his companions
were at this corner the sound of a shot was
Jieard; defendant and his companions ran
towards the dance hall and saw that the de-
ceased had been shot; that at no time did the
deceased make any accusations against defend-
ant, while there in his presence either in the
barroom or out in the street. The State
claimed that the defendant did the fatal shoot-
ing because of what the State’s witness, Mary
Webber, testified to, in that she saw the de-
fendant in the dance hall at the time, and fire
the fatal shot, and upon what the deceased said
at the hospital under the alleged sense of im-
pending death, when it is alleged the deceased
told the officers that the defendant had shot
him.

The defense was that of an absolute denial
and an alibi. The proof shows that at the time
of-the occurrence of the shooting the defendant
was about 200 feet away from the dance hall;
that he and two other persons had been stand-
ing at the corner of Oliver and Adams streets
for about five minutes when .they heard the
sound of a shot coming from the direction of
the dance hall. It was proven conclusively by
four witnesses that the defendant was standing
on the corner of Oliver and Adams streets when
the shooting occurred; and through the State’s
witnesses and the defendant’s witnesses it was
shown that the defendant was not in the dance
hall when the fatal shot was fired, but outside
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in the street at the corner of Oliver and Adams
streets, about 200 feet away from the locality
where the murder happened. No motive was
proven. The deceased was commonly known
as Frank Baker and the defendant as Jimmy
Bennett.

Points.
I.

“ Because the Trial Court erred in curtailing
the proper cross examination of counsel for the
defendant when said counsel was cross exam-
ining the State’s witness, Mary Webber.”

(Assignment 2, cause 3.)

This assignment of error is based to that
portion of the case on bottom of page 57 and
top of page 58. After defendant’s counsel had
cross examined at great length this State’s
witness, the Court then questioned the witness
in this wise, in order to set her right on the
matters she had contradicted herself in;

By the Court.

Q When Vincenzo Bovino, this man that
you identified as Bennett shot the man that
you know as Frank Baker, did Baker speak
at that time? A He only said “ Bennett
shot me.” That is what I heard him say.

Q How did he say it? A He fell and
he said “ Bennett shot me.”

Q Did he fall? A Yes.

Q Did he say it before or after he fell?

A After he fell, when he was falling down
he said it.

Then the defendant’s counsel again resumed
his cross examination which is as follows:

Q Did you see more than one pistol
there? A No, I only saw one.
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QO You saw Bennett there? A Yes* 1
did.

Q Did Bennett say anything to Baker
before he shot him? A No I fiidn’t hear.

Q Did he say anything to him? A No.

Q Did Baker say anything to Bennett?
A No, I only heard him say “Bennett
shot me.”

Q Did you hear any words between
Bennett and Baker before the shot was
fired? A Nothing, no.

The Court.

It is not necessary to examine the witness
in this fashion.

(Argument followed.)

The trial Court limited defendant’s counsel
to pursue his proper cross examination and
refused to counsel the right to furthei cross
examine. All of these questions were pertinent
and proper.

There is nothing apparent that counsel was
going over the same matters all over again,
but that the examination was being based upon
what the Court brought out by his examination
of the witness.

It is not evident that counsel was attempting
to push the witness for the sake of annoyance,
or for any illegitimate purpose, but counsel was
asking direct and pointed questions on mate-
rial facts in issue in which the witness had
contradicted herself as shown by the testimony
cited above.

It will not do to refuse a party the right
of cross examination upon doubtful evidence;
all of the questions were such that were put
to the witness to test her accuracy, veracity
and credibility.
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By the Court refusing to allow counsel to
pursue his further proper cross examina-
tion, prejudicial error has intervened to the
defendant.

II.

Assignment 3-11 and 15 will be considered
under this point.

(A) ‘IBecause the trial Court erred in re-
fusing to allow the State’s witness, Anna
Gurtler, to answer the following questions on
cross examination:

Q You deny you swore under oath first
that you didn’t know anything about the
shooting at all*?

(Assignment 3, cause 4.)

(B) Because the trial Court erred in not
permitting the State’s witness, Dr. Edward
Staehlin, to answer the following questions on
cross examination:

Q The amount of liability on a state-
ment made by a person who is within three
minutes of his demise and was vomitting,
would you consider that an absolute cor-
rect statement?

(Assignment 11, cause 11.)

(C) Because the trial Court erred in sus-
taining the objection of the prosecutor to the
following question asked by defendant’s coun-
sel to the State’s witness, Timothy F. Scales
on cross examination.

Q Was she subsequently subpoenaed be-
fore any other Grand Jury in this county
and gave testimony in this case?

(Assignment 15, cause 15.)
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The question as put to the State’s witness,
Anna Gurtler (assignment 3, cause 4), was
proper in every respect in that it was for the
purpose of not only laying a foundation for
contradiction but to test the credibility and
accuracy of the witness.

The question referred to in assignment 11
and cause 11 was put to the State’s witness,
Dr. Edward Staehlin. He had performed an
operation on the deceased at the City Hospital
on the same night of the shooting. The State
sought to show through this witness that the
deceased had possession of all of his mental
faculties and was therefore able to talk and
make a perfectly intelligent statement.

The question as put- to the witness on
cross examination was based on what he testi-
fied to on direct examination and not on any
new or collateral matter.

Assignment 15 and cause 15 is with refer-
ence to a question that was put to the State’s
witness, Timothy F. Scales, Clerk of the Essex
County Grand Jury. The State, through this
witness, was seeking to impeach certain wit-
nesses as to what they testified to before the
Grand Jury, which I claim was illegal and
improper.

The question as put to this witness referred
to what the witness testified to in regards to
the witness, Susan Brown Clark, and the ques-
tion was asked for the purpose of discovery,
so that if the witness whose testimony was
being impeached had been subpoened at some
other time before the Grand Jury to testify
in the same case, the defense was entitled to
have that testimony as it might explain, qualify
or add to her alleged impeached testimony.
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In the leading case of Attorney General v.
Hitchcock, 1 Exch. 91, the rule was stated as
follows by Anderson, B :

“A witness may be asked any question
which, if answered would qualify or con-
tradict some previous part of that wit-
ness’s testimony, given on the trial of the
issue; and if that question is so put to
him and answered, the opposite party may
then contradict him, and for this simple
reason, that the contradiction qualifies or
contradicts the previous part of the wit-
ness’s testimony and so removes it.”

The questions on cross examination referred
to in the above assignment were confined to the
facts relevant to the issues, and denial by the
trial Court to allow these questions to be an-
swered, an injustice was caused to the preju-
dice of the defendant.

See

Plato v. Kelly, 16 Abb. Pr. 188.

Third Great Western R. R. v. Loomis,
32 N. Y. 127.

People v. Blakly, 4 Parker 176.

Hardy v. Norton, 66 Barb. 527.

Stephen Digest of Evidence, Art, 129.

As I understand it to be the law, that every
witness under cross examination in any pro-
ceeding, civil or criminal, may be asked whether
he has made any former statement relative to
the subject matter of the .action and incon-
sistent with his present testimony, the circum-
stances of the supposed statement being re-
ferred to sufficiently to designate the particular
occasion, and if lie does not distinctly admit
that he has made such a statement, proof may
be given that he did in fact make it. In the
case at bar the questions above stated were
well within the above rule of law.
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1I1.
Assignment 4, 5, 6, 7 and 12.

(A) Because the trial Court erred in per-
mitting the State’s witness, James D. Bell,
to testify to hearsay evidence, that is, to state-
ments, declarations and conversation had be-
tween this witness and Frank Baker, the de-
ceased. (Assignment 4, cause 5).

(B) Because the trial Court erred in per-
mitting the State’s witness, John Miller, to
testify to hearsay evidence, that is, to state-
ments, declarations and conversations heard by
this witness, between the State’s witness, James
D. Bell and Frank Baker, the deceased. (As-
signment .5, causes 6 and 7).

(C) Because the, trial Court erred in per-
mitting the State’s witness, Peter Remondalli,
to testify to hearsay evidence; that is, to state-
ments, declarations and conversations heard by
this witness between the State’s witness, James
D. Bell, and Frank Baker, the deceased. (As-
signment 6, causes 6 and 7).

(D) Because the trial Court erred in per-
mitting the State’s witness, Walter Byrne, to
testify to hearsay evidence, that is, to state-
ments, declarations and conversations heard by
this witness between the State’s witness, James
D. Bell, and Frank Baker, the deceased. (As-
signment 7, causes 6 and 7).

(E) Because the trial Court erred in per-
mitting the State’s witness, Lulu M. Field, to
testify to hearsay evidence as to what the de-
ceased, Frank Baker, said to her and as to
what she heard the deceased say when the de-
fendant was not present. (Assignment 12,
cause 12).
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The testimony of these witnesses was intro-
duced in order to prove a certain conversation
and declarations had between the State’s wit-
ness, Bell, and the deceased, which was heard
by the other witnesses. The defendant was not
present when this alleged conversation was had
at the City Hospital. I contend that this testi-
mony is clearly hearsay and inadmissable.

The State contended that this testimony was
to be allowed because it was a dying declara-
tion.

All the officers testified, with the exception of
one of them, that the deceased said to State’s
witness, Bell, “I am going to die.”

The State’s witness, Remondalli, testified that
this was not so, or rather, he did not remember
any words to that effect. Dr. Staehlen testified
that the deceased had been in a semi-conscious
condition and that deceased was nearer death
toward 11 and 12 o’clock in the evening and
that deceased was in no condition to talk. See
case, page 141.

The State’s witness, Lulu M. Field, testified
that she was at the head of the bed of the
deceased, but that she did not heai\ anything
as deceased spoke in low tones, his voice was
low. State’s witness Byrne testified that de-
ceased was coughing and spitting blood and
that at the time the deceased was in a stupor.

This testimony should not have been allowed
because it was not proven that the statement
was made under the sense of impending death.
The dying man should not be allowed to make
his statements until those about him think that
he is near the end, and he sees or thinks he
sees the shadows of death settle about him.
Under such circumstances and at such a mo-
ment, if he is a believer in personal responsi-
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bility and a future state, the mind will be
centered upon and more concerned about the
near future than about the things that are
receding from view. And hence the statements
made under such circumstances, as to how the
injury wns received and so forth come with
that infirmity that always attends inattention.
Especially will this be so if these statements
embody what must have been the result of a
process of reasoning as an inference, conclusion
or opinion. It often happens, too, that in such
an extremity the mind is not in its full vigor.
The memory may have been confused and the
reason blunted by physical suffering or mental
anxiety. In such a condition the mind yields
ready assent to what may have been suggested,
and the person states as a fact what is in
truth a conclusion or an opinion, which would
clearly appear to be erroneous, were the facts
stated upon which they are based. And if
facts are stated, it may be that but a part are
stated, the most important being omitted. It
has happened that a dying declaration made
one day is contradicted by a different state-
ment upon a subsequent day.

, Moore v. State, 12 Ala. 764, 46 Am Dec

276.

The plausibility of the reasoning which up-
holds the admissability of evidence of this kind
is admitted, but it is a well authenticated fact
in criminal annals that countless men have
calmly met the awful solemnities of death in
an attitude of utter moral indifference.
Through a combined medium of resentment and
mendacity they are induced to distort and fals-
ify their statements until even in cases where
firm belief in the doctrine of future retribution
has been clearly shown, the most flagrant and
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atrocious falsehoods have been deliberately ut-
tered for the purpose of revenge.

Which in the present case is clearly shown,
by the testimony of the State’s witness, Bell,
in the case, bottom of page 97, top of page 98:

“A Why, I went into his bedside and
asked him was he going to tell me who
shot him. He said to me, ‘Am I going to
live 2’ 1 said, ‘Yes.” ‘Then I won’t tell you
who shot me. I will get my own re-
venge.” ”

So that when the State’s witness Bell called
to see the deceased later, the deceased spoke
to him from motives of malice and revenge,
with the single thought of reaking vengeance
through a damaging statement that he would
make to the officer, and not with the thought
cf stating the truth.

This latter testimony of this witness was
inadmissible, it being hearsay and not a dying
declaration nor any part of one, but merely a
statement made by the deceased when he had
hopes of recovery and should not have been
received in evidence.

R. v. Jenkins, L. R. 1 C. C. R. 187.

It was held in Peak v. State, 50 N. J. Law
179, where a woman had been shot in the head
and the surgeon who was attending herhad
told her that she was liable to dieat anymo-
ment, that an operation which he would per-
form would be the only chance of her recov-
ery, he asked her if she expected toget well
and she said, “No I do not expectto getwell,
but I would like to get well,”’ she then said
that A was the person who shot her. On the
trial of A for murder this statement was held
inadmissible.
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And where'the declarant says, “ with no hope
at present of my recovery” does not render
the statement admissible.

R. v. Jenkins, L. R. 1. C. C. R. 187.

In a case where the deceased made state-
ments, that he had to die of the whipping he
had received from the defendant that at any
hour or any day he might die, it was held, did
not sufficiently show his sense of impending
death to render his statements competent as
dying declarations.

State v. Knoll, 77 Pac. 580.
State v. Gianfala, 37 So. 30.
Rex v. Abbort, (1903) 67 J. P. 151.

The testimony of State’s witness, Lulu M.
Field, was incompetent. She testified to what
the deceased told her and gave evidence of
statements between her and the deceased when
the defendant was not present.

This was not any part of the alleged dying
declaration but matters antecedent and prior
to the making of the alleged dying declaration.
Such evidence is inadmissible.

State v. Bateson, 80 S. W. 88.

State v. Harris, 36 So. 810.

See People v. Schievi, 89 N. Y. S. 564.
State v. Wood, 53 Vt. 560.

State v. Moody, 51 Pac. 356.

State v. Eddon, 36 Pac. 139.

Sullivan v. State, 15 So. 264.

Brown v. Commonwealth, 83 S. W. 645.

IVv.
Assignments 8, 9, 10, 13, 14, 16, 17 and 18.

(A) Because the trial Court erred in per-

mitting the prosecutor to ask the State’s wit-
ness, Mae Gilling, as to \“hat she testified to
before the Grand Jury (assignment 8, cause 8).



(B) Because the trial Court erred in per-
mitting the prosecutor to put in evidence, testi-
mony as to what the State’s witness, Mae Gill-
ing, testified to before the Grand Jury (assign-
ment 9, cause 9).

(C) Because the trial Court permitted the
prosecutor to impeach his own witness, to wit,
State’s witness, Mae Gilling (assignment 10,
cause 10).

(D) Because the trial Court erred in per-
mitting the State’s witness, Timothy F. Scales,
to testify as to testimony given before the
Grand Jury by State’s witness, Mae Gilling
(assignment 13, cause 13).

(E) Because the trial Court erred in refus-
ing to strike out the testimony of the State’s
witness, Timothy F. Scales (assignment 14,
cause 14).

(F) Because the trial Court erred in per-
mitting the prosecutor to question the witness,
Susan Brown Clark, as to what she testified
to before the Grand Jury (assignment 16, cause
16).

(G) Because the trial Court erred m per-
mitting the prosecutor to put in evidence, tes-
timony as to what the witness, Susan Brown
Clark, testified to before the Grand Jury (as-
signment 17, cause 17).

(M) Because trial Court erred in permitting
the State’s witness, Timothy F. Scales, to tes-
tify and read from his stenographic notes as
to what the witnesses, Mae Gilling and Susan
Brown Clark testified to before the Grand Jury
(assignment 18, cause 18).

Mae Gilling was a witness for the State.
She was one of the persons who was in the
dance hall and present at the time of the
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commission of the murder, and she testified
clear and positively to the facts as she remem-
bered them, as to what occurred there on the
night of the murder. In the course of her
examination in chief, the prosecutor asked her
if whether or not she did not testify to certain
matters and facts before the Grand Jury when
the Grand Jury was investigating the case
against the defendant, and to every question
that the prosecutor put to this witness she
answered in the affirmative, thereby leaving
nothing to be contradicted by the State. The
action taken .by the prosecutor towards this
witness was that of impeaching his own witness
who was not a hostile one, and when the
State was not surprised, aiid the use of the
Grand Jury minutes for the purpose of im-
peaching her was illegal and improper. The
testimony complained of with reference to this
witness is found in case, pages 119 and 120,
and the Grand Jury minutes, page 449, marked
Ex. S. 3.

The prosecutor then called the Grand Jury
Glerk, Timothy F. Scales, whose testimony is
found on pages 162, 163, 164 and 165, to read
from the Grand Jury minutes what this witness
testified to before the Grand Jury, which 1 also
claim was improper and illegal.

It is not competent for a party to prove the
declaration of his own witness in contradiction
of his testimony under oath at the trial.

Brewer, et al., vs. Porch, et al., 17 N. J.
L. 377 and 379.

Thompson vs. Blanchard, 4 N. Y., 303
and 311.

People vs. Safford, 5 Den. 112 and 116.

People vs. Burgess, 153 N. Y., 561.

State vs. Taylor, 88 N. Y., 696.
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Hurley vs. State, 46 Ohio, 320.

State vs. Stevens, 29 Ore., 85.

State vs. Bartness, 54 Pac. 167.

Heckon vs. United States, 151 U. S., 303
and 309.

St. Clair vs. United States, 154 U. S.,
134 and 150.

The State was not in this instance seeking
to impeach its own witness but it was in truth
to approach an independent evidence, because
the fact over which there had been a sharp
issue throughout the whole case was whether
or not the defendant had been in the dancq
hall at the time the shot was fired. This Court,
will see from the evidence introduced by way
of the Grand Jury minutes that the whole point
which was in issue before the Grand Jury was
if whether or not the defendant was in the
dance hall on the night of the shooting and the
same question was presented at the time of the
trial. It has been held that a party cannot after
examining a witnesses give in evidence his
former testimony and declarations ostensibly to
discredit him, but in truth to approach an in-
dependent evidence.

Smith vs. Price, 8 Watts, 447.

The prosecutor took the same action with
reference to the witness, Susan Brown Clark,
all of which was done against the objection of
the defendant’s counsel, and then the Court
permitted the prosecutor to allow Timothy F.
Scales, the Grand Jurylclerk, to read from
the Grand Jury minutes the evidence that was
given by these two witnesses before the Grand
Jury, not ostensibly to discredit the wit-
nesses, but in truth to approach independent
evidence.
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For the State to prove that the witness whom
it has called and whose testimony is unfavor-
able to its cause, had previously stated facts
in a different manner, is to my mind, error.
To admit such proof would enable a party to
get the naked declarations of the witness before
the jury, approaching in fact independent evi-
dence; and this, too, even where the declara-
tions were made out of Court by collusion for
the purpose of being thus introduced. Smith
vs. Price, supra; Wright vs. Beckett, 1 M. and
Rob., 414, 428; 2 Philips Evidence, 447.

THE USE OF GRAND JURY EVIDENCE
WAS ILLEGAL.

The Court in allowing the State to put in
evidence testimony that a witness gave before
the Grand Jury was illegal and in permitting
the Grand Jury clerk to read from the minutes
of the testimony was also illegal. The law in
furtherance of justice requires that the pro-
ceedings of Grand Juries should be conducted
in secret and that the secrets of the jury room
should not be revealed. It was early decided
that a grand juror should not be allowed to
swear what was given in evidence before them,
because he is sworn not to reveal the secrets
of his companions.

12 Vin Ahr. B. a. 520, Evict. H. 4.
State vs. Fassett, 16 Conn., 465.

It has also been decided that the Clerk of
the Grand Jury could not testify what took
place before that body.

12 Vin Ahr. 38 Evict. B.

The Court cannot allow evidence to be given
as to the proceedings had in the Grand Jury
room.

The State v. Hamlin, 47 Conn. 95, 114 and
115.
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In an action for malicious prosecution it was
held that a member of the Grand Jury could not
be called to show what testimony was given be-
fore that body.

Foringham v. Adams Express Co., 34 Fed.
646.

At common law and in most states the oath ad-
ministered to the Grand Jury binds them to pre-
serve inviolate the secrets of the Grand Jury
room together with all persons of authority who
have the right to be present before such body,
and on this ground as well as on other grounds
of public policy, it was the common law rule quite
strictly enforced that the proceedings of grand
jurors could not be made public.

State v. Fassett, 16 Conn., 457.

The question if whether or not grand jurors
or the Grand Jury clerk or any person in author-
ity has any right to divulge or testify as to what
occurred before the Grand Jury for the pur-
pose of impeachment, is not res nuova in our
state. It has been held that a grand juror
cannot be permitted to prove that a witness
who has been examined swore differently before
the Grand Jury.

Imlay v. Rogers, 7 N. J. L., 347.

This was an action of trespass for the burning
of a vessel. The cause was tried at the Mon-
mouth Circuit Court in April, 1799, before his
Honor, Mr. Justice Kirkpatrick. This was a
motion for a new trial, on the ground that the
court had refused to admit one of the members
of the Grand Jury to prove that a witness, who
had been examined at the trial, had sworn dif-
ferently on his examination before the Grand
Jury in relation to the same transaction. Held
that the evidence of the grand juror could not be
admitted. Imlay v. Rogers, supra.
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In an anonymous case 'before Foster, J.f re-
ported in Clay, 84 York Assizes, the judge would
not suffer a grand juryman to be produced as a
witness to swear what was given in evidence be-
fore them, because he is sworn not to reveal the
secrets of his companions or of any proceedings
before the Grand Jury.

12 Vin. Abr. Tit. Evi. H. 1, and in Trials
Per Pais, 266.

It is said that the clerk attending upon a
Grand Jury should not be compelled to be a
witness to reveal that which was given them in
evidence.

12 Vin. Ab. 38 Evi B. a. 5.

In People v. Norton it was held that the
minutes of the Grand Jury could not be used
to disclose how any juror voted or what was
said by any juror during their deliberations, for
the purpose of impeachment.

7 Abb. Pr. N. S. 421.
28 L. R. A. 33.

Minutes of the evidence of the witness be-
fore the Grand Jury cannot be used directly or
indirectly to impeach a witness.

State v. Woodward, 132 lowa 675, 108
N. W. 753.

The Supreme Court of Missouri held it pre-
judicial error to permit the State on the trial of
a man jointly indicted with his wife for the mur-
der, by cruelty, exposure and neglect of his
natural child, born of another woman, to read in
evidence in rebuttal the minutes of the testimony
before the Grand Jury of certain witnesses who
had testified in chief for the State to the same
effect and had been proved by the defendant to
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have made on other occasions contradictory dec-
larations. -
State v. Whelehen, 102 Mo. 17. 14 S. W.,

730.

In Commonwealth v. Welsh, 4 Gray, 535, in the
course of the opinion, Shaw, Ch. J., said:

“ The evidence of what the witness testified
before the Grand Jury ought not to have been
received. It could only be to disparage the
witness, and show him unworthy of credit
with the jury, which was inadmissible.”

It has long been the policy of the law in fur-
therance of justice that the investigations and de-
liberations of the Grand Jury should be conducted
in secret and that for the most intents and pur-
poses all of its proceedings are legally sealed
against divulgenee.

Atwell v. United States, 162 Fed. 97.
State v. Hamlin, 47 Conn. 95.

Jenkins v. State, 18 So. 182.

United States v. Talmadge, 91 Pac. 729.
State v. Broughton, 29 N. C. 96.

The above language would obviously have
reference to all things which transpire in the
Grand Jury room, and the first one underlying
this injunction of secrecy extends to all persons
required by law to be present before the Grand
Jury; equally it would apply to the Grand Jury
clerk.

State v. Hamlin, 47 Conn. 95,

It is the general rule in this country that
even a grand juror cannot give testimony as to
deliberation, proceedings, etc.

State v. Hamlin, 47 Conn. 95,
State v. Davis, 41 Iowa, 311.
Loveland v. Cooley, 59 Minn., 259.
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And it has been held that persons who were
present in the Grand Jury room by lawful
authority, as the prosecuting attorney, the clerk,
etc., cannot give any evidence of what took place
before the Grand Jury.

Getchell v. People, 140 111. 175.
State v. Johnson, 115 Mo. 480.

I respectfully submit to the Court that the
question of the introduction of the evidence
in this case as was permitted by the trial
Court against objection of the defendant’s
counsel to the use of the Grand Jury minutes
and for the Clerk to give evidence of what the
witness therein testified to before that body
was illegal and erroneous and that such testi-
mony was not competent to prove that the wit-
ness testified otherwise before the Grand Jury.

Inday vs. Rogers, 2 Hal., 347.
Wilson vs. Hill, 13 N. J. Eq., 143.
State vs. Dayton, 23 N. J. L., 58.

If this were allowed, then the doors of the
Grand Jury room should be open equally to the
defendant as to the State. It is only where
it is for the furtherance of justice that the
minutes of the Grand Jury can be read or that
a juror or the clerk of the Grand Jury is com-
petent to testify as to the difference in the
testimony, and that can only be, when it is in
a direct proceeding such as in a trial for per-
jury that has been committed before the Grand
Jury, but not to come in collaterally and bring
in the minutes, or that the clerk of the Grand
Jury, can come into a case and give evidence
that a witness testified otherwise before the
Grand Jury. The oath administered to the
Grand Jury and to the clerk of the Grand Jury
has come down to us, as I understand it, from
ancient times, and that the oath prescribes that
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they are to “keep their own secrets” and the
4Secrets of their fellows” and the State,
that the clerk is sworn to keep the secrets of
the proceedings of the Grand Jury. The policy
of the law is to impose upon jurors with a
confidence of security in the discharge of their
respective duties so that they may deliberate
and decide without apprehension of detriment
from any person or persons and when perjury
is committed before their body, they are in
effect sustaining their oath of office when they
testify for perjury committed before them, be-
cause a crime has been committed before that
body, but surely it is going outside of the range
of the policy or secrecy when it is permitted
to allow the proceedings had before the Grand
Jury to be used for the purpose of impeaching
a witness in the trial of another case.

V.
Assignment 19.

Because the trial Court erroneously charged
and instructed the jury, among other things,
as follows:

“ Of course, this is not the testimony of the
officers that defendant shot deceased, but if the
jury believes that Baker in the presence of
impending death said the defendant shot him
the jury in its discretion may consider the state-
ment of Baker against the defendant.”

This is in effect charging the jury that only
upon this the jury should convict the defend-
ant, without even considering the element of
reasonable doubt on all of the evidence in the
whole case.
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VI
Assignments 20 and 21.

(A) Because the trial Court erroneously
charged and instructed the jury a misstatement
of the facts and the evidence, as follows: “De-
fendant thought that he would try to make a
false accusation against this New* York Frank
to divert suspicion from himself.”” (Assign-
ment 20, cause 20).

(B) Because the trial Court erroneously
charge and instructed the jury, among other
things, as follows: ¢ That this alleged attempt
m the nature of a fabrication of false evidence
by the defendant for himself in his own favor
may be considered by the jury as showing a
consciousness of guilt on the part of the de-
fendant.” (Assignment 21, cause 21).

This is a pointed direction to find the de-
fendant guilty, because of his alleged attempt
to fabricate evidence. It is in effect a charge
that the defendant is to be presumed guilty.

The charge does not admit any qualifications
such as explanations, which would be explana-
tory, and for the jury to decide within their
discretion as to the truth of same.

A mere fabrication of evidence does not fur-
nish of itself a presumption against the inno-
cence of the defendant. By the Court in so
charging the jury produced in the minds of the
jury a prejudice against the defendant in that it
presumes the defendant guilty of the crime
charged; contrary to the presumption that he is
innocent until proven guilty. As a matter of
fact, there was no attempt in the nature of
fabrication or in the nature of false evidence
by the defendant in his favor.
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VIL
Assignment 22.

Because the trial Court erroneously charged
and instructed the jury, among other things,
as follows: “If the jury arrives at the con-
clusion that the defendant fired the fatal shot
it seems to be murder in the first degree or
in the second degree.”

The Court made it pointed to the jury that
if they found as a matter of fact that the fatal
shot was fired by the defendant, that there was
no other recourse or any other verdict to be
given by them except murder in the first or
murder in the second degree; the question of
whether it was manslaughter was not to enter
into the verdict itself.

VIILI.
Assignment 23.

Because the trial Court erroneously charged
and instructed the jury, among other things,
as follows: “The statements, admissions and
accusations of a party, defendant, may however
be used not only in relation to credibility and
to contradict his testimony upon the stand, but
as evidence of the facts therein set forth and
may be used against him as any other admis-
sion by a party.”

A defendant who testifies on his own behalf
on the trial of a criminal case may be im-
peached in the same manner as any other wit-
ness ; but the jury should be instructed to con-
sider impeaching testimony as affecting only
his credibility as a witness, and not as impair-
ing the presumption of his innocence.

Peck vs. State, 86 Tenn., 259.
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The trial Court at this instance charged the
jury in a way as to impair the presumption
of the defendant’s innocence.

IX.
Assignment 24.

Because the trial Court erroneously charged
and instructed the jury, among other things
as follows: “The jury has a right to consider
the very grave interest wshich this defendant
has in any verdict which it may render and
whether or not that interest has affected the
truthfulness or credibility of the testimony of
the defendant.” (Assignment 24, cause 24).

I have always understood it to be an ele-
mentary proposition of law that the defendant
is presumed to he innocent until he is proven
guilty. The Court’s charge in the present in-
stance casts upon the defendant a burden which
he is not legally bound to assume, because the
charge conveyed to the jury the impression
that the defendant would be likely to commit
perjury because of his interest in this matter;
it prejudiced the jurors towards the defendant
and where they had a reasonable doubt as to
the truth of the defendant’s statement they
didn’t give the benefit of the doubt to the
defendant, but discarded his testimony to his
great injury, by reason of the impression they
must have received from the charge, thereby
depriving the defendant of the right to have
had the benefit of the reasonable doubt through-
out the entire case.
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X.
Assignments 25, 26, 27 and 28.

Because the trial Court erred in refusing to
charge the jury as requested by the defend-
ant’s counsel, as follows:

(A) “Before the jury can convict they must
find that the cause of the death of the de-
ceased has been beyond a reasonable doubt
proved to be murder committed by the de-
fendant. ”’

(B) “That neither preponderance of evi-
dence nor any weight of preponderant evidence
is sufficient in a criminal case, unless it gener-
ates a belief of guilt of the party charged to
the exclusion of all reasonable doubt.”

(C) “That if the jury have a reasonable
doubt derived from all the evidence they are

bound to give the defendant the benefit of such
doubt. *’

(D) “That the defendant is not responsible
for the death of the deceased unless it was
caused by his own act or omission,*or the act
or omission of some person for which he is
lawfully responsible and if.the death of the
deceased was caused by the act or omission of
some other person, who was not acting in con-
cert with the defendant, then the defendant is
not guilty.”

All of these requests were proper and were
within the rules of the law and should have
been charged by the Court. The defense was
that of an absolute denial and an alibi as to
who did this murder. We denied any knowl-
edge of it and there was only one witness on
the part of the State who gave direct evidence,
which was unreliable in every respect. There
was evidence in the case that there were other
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persons in the dance hall at the time of the
commission of the murder and that the defend-
ant was not there when the shot was fired.
Some independent person has crept into the
case, showing that a New York Frank was there,
and considerable questioning, both on the part of
the prosecutor and defendant’s counsel as to this
New York Frank appears in the case. Could it
not have been, in view of the evidence, that some
other person was guilty of the commission of
this crime, who was not acting for the defendant
and for whose acts the defendant was not re-
sponsible ?

The latter request should have been charged
by the Court to the jury.

I respectfully submit that a venire de nouvo
should issue. '

FRANK M. McDERMIT,
Of CowvJfHi with Plaintiff in Error.
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State of New Jersey,
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Vincenzo Bovino,

Plaintiff in Error.

BRIEF FOR THE STATE.

The plaintiff in error was convicted of murder
in the first degree at the Essex Oyer and Terminer
on January 28th, 1916.

FACTS,

On the night of the twenty-first day of April,
1914, Francesco Miserentino, also known as Frank
Baker, was shot and subsequently, on the twenty-
third day of April, 1914, died in the Newark City
Hospital. Vincenzo Bovino, also known as James
Bennett, was alleged to have shot him.

The murder took place at No. 238 Oliver street,
in the City of Newark. The first floor of these prem-
ises consists of a saloon in the front and a dance
hall in the rear, there being two entrances to the
dance hall, one through the saloon and the other
through a hallway leading from the street directly
to the dance hall. The proprietor was Donato
Colucci, also known as “Chick” Collins.
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The main witness produced by the State was a
woman named Mary Weber, twenty years of age
(p. 18). This witness testified (p. 20) that she
was in the saloon the night of the shooting, and
the following is quoted from her testimony:

Q. What did you see happen there that
night?

A. Well, I seen this girl named Lucy, I seen
her talking to Baker in the hallway, and then
I seen Big Sue, I seen Big Sue walk over to a
table, the first time when I got in the dance hall
Lucy was talking to Baker in the hallway and
then Big Sue, she went over to Baker and she
said, she was fighting with him and she said
she was married to him. That is all I heard,
and then Big Sue slapped Baker in the face and
Baker slapped her back and then Big Sue
walked over to a table to Jim Bennett and sat
right alongside of Bennett, and then she said
something to Bennett. About two minutes
later Bennett jumped, got up from the table
and was going to hit Baker and all the rest of
them jumped after him and Big Sue grabbed
Bennett’s left hand and pulled him back again,
and Jim Bennett pulled a gun out of his right
hand pants pocket and shot right at Baker and
then he dropped the gun and the gun was
nickel-plated and black handle ; then I ran out
and Baker hollered “Bennett shot me.” 1 ran
out and went home.

Q. Did you say that Bennett tried to hit
him? What did he do?

A. When Baker tried to hit him—
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Q. Did you say that Bennett walked over

towards Baker and tried to hit him or some-
thing like that?

A. No ;I said Bennett walked over to Baker
and tried to hit him and the rest of the bunch
gets after him and Sue pulled his hand back
again, and then the crowd got around him and
Bovino took the gun out of his right hand
pocket and shot right at Baker.

Q. How did he try to hit him?
A. He was trying to hit him with his hand.
Q. What did Baker do?

A. He didn’t do nothing. Only standing
there.

Q. How did he pull the revolver when he
fired it?

A. Like this (indicating).
How far apart were they?
About ten feet away.

Which door did you go out of?

Z o F R

The street door, hall door.

Q. Out of the door? Out through the hall
door?

A. Yes, sir.

Q. Did anybody else go out at the same
time?

A. 1 don’t know; I didn't see nobody. I
just ran out and ran away. I don’t know who
ran out, I didn’t turn around.
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Q. How many shots were fired?
A. One.

Q. Do you remember where Baker was
standing when Big Sue took him by the arm?

Mr. McDermit: She didn’t say that.

A. I said Big Sue took hold of Baker’s hand
jq and pulled him back. I mean Jim Bennett’s
hand, I made a mistake.

By the Court:
Q. Who is Jim Bennett?
A. There he is, right there.

The Court: Indicating defendant.

This witness had no interest whatsoever in the
outcome of the trial, and the authorities came into
possession of her story under the following circum
stances :

About a year and a half after the shooting, Mary
Weber, on a Sunday night, was within a block of
the dance hall where the murder took place (p.
50-51) and met two men. While talking with them
Bovino passed and she remarked, “How is it that
Bovino is out? I thought he was dead long ago.”

30 and she then told these two men that Bovino did
the shooting. The following night this witness (p.
48) was followed by three men, of whom Bovino
was one, and was finally accosted by two of the
men and the following conversation ensued:

Q. You saw these two men there?
A. Yes, they was right there.

Q. Did you see anvthing of Bovino?
40
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A. Yes; Bovino was right, staying back in
the lot not far away from the corner.

Q. What did these men say to you?

A. He said to me, “Come on down to
Chick’s and have a drink.” 1 said, No.” He
said, “Don’t you want to come down?” They
coaxed me and I said “No,” and then he said,
“Did you say anything about Bennett?” and
I says, “Yes, I did, because it was true.” That
is the way I said it. Then he said to me, “If
you don’t look out for yourself he will shoot
you, and if he don’t shoot you I will do it,”
and then be jumped up and I ran away from
him and ran all the way to Green street and
saw the cop.

Q. You met an officer on Green street and
you told him?

A. Yes, sir.

Q. And then you were placed under arrest
as a witness?

A. Yes, sir.

Q. You say they asked you if you said any-
thing about Bovino and you said yes. Had you
said anything?

A. Yes, I did.

Q. How many people have you said any-
thing to?

A. 1 only said it to two fellows. They
heard me. It wasn’t far away from the place
I said that, it was only about a block away
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from Chick Collins’ place and he must have
been over to Bennett’s, and the next night they
followed me up.

Q. How long before this night that these
two men spoke to you had you spoken to these
two fellows about Bennett?

A. I said it on Sunday night and Monday
night they followed me.

Q. And these two men you spoke to about
Bennett, that was about a block away from
Collins’ place?

A. Yes, about a block away. I was afraid
he was going to shoot me and so I might as
well come out with it.

Between the time of the shooting and the time
that Mary Weber made her statement to the police
about a year and a half later, she has assumed that
Bovino had been electrocuted (p. 25, 1.1).

Anna Gurtler (p. 73) was another witness pro-
duced by the State who was present at the time of
the shooting. She testified (p. 74, 1 25) that the
defendant fired the shot.

In connection with the testimony of Anna Gurt-
ler at a previous trial of this case, which was early
in January, 1916, this witness first testified (her
entire testimony being read into the record of the
second and present trial p. 346, 1. 33) that she did
not know who did the shooting (p. 348, 1 26).
Finally, after further examination by the prose-
cutor, the witness testified (p. 352, 1. 20) that the
defendant dropped the revolver, and further (p.
352, 1. 28) that the defendant fired the shot.
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At the time of the shooting a police officer,
Joseph Arthur Miller, was in the saloon in front of
the dance hall and upon hearing the shot ran from
the saloon into the dance hall (p. 86) and asked
Baker who shot him and Baker would not tell him.
The revolver, which Baker had in his hand and
which is referred to by the witness, was Baker’s
revolver and was taken from his pocket after he
was shot. See testimony of Susan Brown Clark,
p- 212. Miller stated (p. 93, 1. 30) that he asked
Baker several times who shot him and pleaded with
him to tell him, but Baker would not tell, saying
he would get his own revenge.

Baker was taken to the City Hospital immedi-
ately after the shooting, and about midnight James
I). Bell, a police officer, accompanied by John L.
Miller, another officer, but not the one who was in
the saloon at the time of the shooting, went to the
City Hospital and questioned Baker. The follow-
ing is quoted, beginning p. 97, 1. 38:

Q. What was the conversation you had
with him?
The Court. Do you desire to cross-examine?

Mr. McDermit. No, sir.

A. Why, I went in to his bedside and I
asked him was he going to tell me who shot
him. He said to me, “Am I going to live?” 1
said, “Yes.” “Then I won’t tell you who shot
me. I will get my own revenge.”

Q. How long were you there?

A. 1 should judge about five or ten min-
utes.
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Q. Then you left, of course?

A. Yes, sir.

This witness made a second trip to the City Hos-
pital between four and five o’clock on the same
day, having made his first visit very early in the
morning. He again questioned Baker and Baker
asked if he was going to live, and Bell said “Yes,”
and asked Baker if he would tell him who shot him,
and Baker said, “No; I will get my own revenge.”

About midnight of the same day Bell, accom-
panied by other police officers (p. 98, 1. 25), went
to the City Hospital. The following is quoted,
p- 99:

Q. Leave out what the nurse said and tell
us what Baker said.

A. 1 met a nurse; I went over to the bed-
side of Frank Miserentino. 1 said “Hello.”
He said, “I am going to die.” I said, “Did you
have the priest?” He said “Yes.” I said, “Yes;
you are going to die.” I said, “Do you know
me?” He said, “Yes; you are my friend, Jim-
mie Bell.” I pointed to Officer Miller. 1 said,
“Do you know this man?” He said, “Yes; that
is my friend, Jack Miller.” 1 said, “Are you
going to tell me who shot you?” He said,
“Yes.” 1 said, “Who?” He said, “Jim Ben-
nett.” I said, “Are you sure?” He said, “Yes.”
With that he turned on his left side and died.

Q. Do you know how long he lived after
you got there?

A. About a couple of minutes. Two or three
minutes.

Q. Were you there when he died?



A. Yes, sir.

The priest referred to in the conversation between
Bell and Baker was the- witness Vincent Sansone,
who testified at p. 83 that he was a priest connected
with the Catholic Church; that he visited the City
Hospital between eleven and twelve o’clock and
talked with Baker; that he administered the last
rites to him at that time (p. 84, 1. 40).

The dying declaration of Baker bears all the ear-
marks of the truth. This man at the time he was
shot refused to tell the police officer in the saloon
who shot him, stating that he would get his own
revenge. On two occasions on inquiring from Offi-
cer Bell if he would live, he refused to tell him, and
finally after being informed that he would die, and
having had the last rites of his church administered
to him, he sent for Officer Bell and stated in his pres-
ence and in the presence of the other witnesses, that
“Jimmie Bennett” (Bovino’s nickname) shot him.

The testimony of Officer Bell was corroborated
by Peter Remondalli, a court interpreter, p. 102,
Officer John L. Miller, p. 99, and Officer Walter
Byrnes, p. 157. The presence of the police officers
was testified to by Lulu M. Field, the nurse, p. 147,
although she did not know what was said between
Baker and the officers (p. 152, 1. 30).

The defense was an alibi. The defendant while
admitting that he was in the dance hall just pre-
vious to the shooting, testified that at the time the
shot was fired he was at the corner of Oliver and
Adams sreets (p. 186, 1. 35) with two friends, Do-
nato Colucci, known as “Chick Collins,” who was
the proprietor of the saloon (p. 233), and Donato
Colachio, otherwise known as “Joe, the Kid” (p.
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184, 1. 15). This corner is about two hundred feet
from the entrance to the saloon. The defendant’s
story was that he and Collins heard that some gun
men were coming from New York to take a girl
out of the saloon (p. 185, 1. 10), and that Collins,
the proprietor of the dance hall, and Donato Cola-
chio and he were going to the corner to interview
them. While standing at the corner they claimed
to have heard the shot and run back to the saloon.

Before going to the corner the defendant and
Collins stood outside of the dance hall (p. 168, 1.
30) and saw Frank Baker, the man who was Kkilled,
and had a talk with him. There was also a woman
named Lucy Ens, one of the State’s witnesses, out-
side of the saloon. The defendant testified (p. 169)
that he was outside with Chick Collins and Donato
Colachio, known as “Joe, the Kid,” and that these
three men were talking with Frank Baker and Lucy
Ens. Upon examining the testimony of Donato
Colachio (“Joe, the Kid”) (p. 271) he testified that
he overheard a conversation between the defendant
and Chick Collins and they went out of the saloon
ahead of him, and he followed them out and walked
down to the corner after them and saw no one out-
side of the saloon except Chick Collins and the
defendant. He further testified on cross-examina-
tion (p. 274-275) that he saw the defendant and
Chick Collins walk out of the door and followed
them right out; that he walked down to the corner
with the defendant and Chick Collins and that all
left the saloon together, the defendant and Chick
Collins in front of him, and that they had not pro
ceeded twenty feet from the saloon when he came
out of the door. This witness was a relative of
Chick Collins and a friend of the defendant (p.
275, 1. 38).
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The defendant attempted to establish his alibi
by his own testimony, that of Chick Collins, the
proprietor of the dance hall, Donato .Colachio,
known as “Joe, the Kid,” Vito Colucci, brother of
Chick Collins, Artula Scola, Pasquale Lafragola
and a woman named Angelina Scria. The testi-
mony of Donato Colachio has already been consid-
ered. Angelina Scria testified (p. 335) that she
saw the three men at the corner. This woman tes-
tified on cross-examination (p. 338, 1. 35) that she
saw the three men go right in the saloon, and they
didn’t stop outside at all. This was in direct con-
tradiction with all three of the witnesses on the
corner, who swore that when they came up to the
front of the saloon Baker, the man who was shot,
was already outside and there was a crowd of peo-
ple there.

Artula Scola testified (p. 278) that he saw the
three witnesses at the corner and he was with
Pasquale Lafragola, This witness testified on
cross-examination (p. 282, beginning 1. 20) that he
arrived in front of the saloon at about the same
time as the other three men on the corner, and they
practically went in the saloon together ; that he
first saw Baker sitting on a chair in the saloon.

Pasquale Lafragola testified (p. 283) to seeing
the three witnesses on the corner. He was a
habitue of the saloon and knew both the defendant
and Collins (p. 288).

The testimony having been closed on Januarv
27th, the following morning the defense produced
a witness named William H. Buengener (p. 407).
This witness testified that he was in the Newark
City Hospital at the time Baker died. That one of
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the police officers asked Baker who shot him and he
(Baker) said he was quarreling with a woman
when the .shot was fired and he could not see who
shot him (p. 410).

This witness was committing perjury because he
testified that Baker died during the daytime and
that Miss Higgins, a day nurse (p. 419, 1. 19) was
standing at the bed at the time Baker died. He
admitted that he spent some time in Collins’ sa-
loon the night before he testified.

This testimony was rebutted by the police offi-
cers and other witnesses and Lulu M. Field, the
night nurse, who was present when Baker died, ana
by Regina Fiirst, who testified that Miss Higgins
was the day nurse.

Susan Brown Clark was a witness produced by
the defendant. She testified (p. 210) that she was
present at the time of the shooting, standing within
a few steps of Baker, with whom she had been
quarreling immediately prior to the firing of the
shot. She testified (p. 214, 1L 26) that the de-
fendant was not present at the time of the shoot-
ing. She testified before the Grand Jury (pp.
455-456) that she did not see the defendant at the
time of the shooting, but she saw him in the hall.
The hall referred to was the dance hall. The de-
fendant himself testified that he was not in the
dance hall, but when he came from the corner he
went into the saloon, and did not go back in the
hall until after Baker was taken to the hospital.

Susan Brown Clark made a statement to the
police, Ex. S 9 (p. 464) a day or so after the shoot-
ing took place, in which she said:
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“l was standing right by him (Baker) when
he yelled out, ‘Sue, Sue, I am shot.” Every-
body there scattered like a lot of Indians, Ben-
nett, Collins, Joe the Kid, Lame Joe, and Joe
from New York. Chick Collins no more than
the shot was fired, came towards Baker.”

The testimony of this witness was thoroughly
discredited by her testimony before the Grand Jury
and by her statement to the police.

The main witnesses for the defendant’s alibi,
namely, the defendant himself, Chick Collins, Do-
nato Colachio and Vito Collins, or Colucci, were
together in the saloon from the time of the shooting
until about four o’clock in the morning, giving them
plenty of time to prepare the alibi which was pre-
sented at the trial.

The defendant, in his own behalf, testified that
he did not do the shooting, and that he was at the
corner when the shot was fired. He made two
statements to the police, one when he was first
arrested in April, 1914, and the other when he was
re-arrested in October, 1915. In the first statement,
Exhibit S 6 (p. 457), the defendant said he was
at the corner of Oliver and Adams streets when the
shot was fired, with Chick Collins and Donato Cola-
chio. He further said, in the first statement, that
after Baker had been taken to the hospital he left
and went to Jefferson street, where his father lives,
where he went in the yard and sat on the back
stoop for about half an hour. While the defendant
admitted stating this to the police, he denies that
he sat on the back stoop of the house on Jefferson
street.
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In the second statement, Ex. S 8 (p. 461), the
defendant stated at p. 463 that a man known as N.
Y. Frank had a revolver, which the defendant and
another man took away from him, and later in his
statement (p. 464) stated that this man known as
New York Frank practically admitted that he had
done the shooting.

The defendant admitted on cross-examination
that his accusation against New York Frank was
false, and while he admitted that the statement con-
tained what he told the police (p. 197), he testified
that he tried to put the blame on another man be-
cause he heard a voice in the Newark Police Head-
quarters say, “Bennett shot him.”

The case comes before the Court on a strict bill
of exceptions and under the 136th Section of the
Criminal Procedure Act.

There are twenty-eight assignments of error and
twenty-seven causes for reversal. The assignments
and causes are substantially the same.

POINT 1.

The plaintiff in error first raises assignment 2
and cause 3. These arose upon the cross-examina-
tion of Mary Weber (pp. 57-58). The record dis-
closes that there was no ruling of the trial judge
upon which an exception was allowed.

The witness was asked this question: Q. Did
you hear any words between Bennett and Baker
before the shot was fired? and answered, “Nothing,

no.” The Court then said, “It is not necessary to
cross-examine the witness in this fashion.”

Whether counsel was addressing the witness in
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loud tones or shaking his fist at her, or in some.

other manner which the Court thought was objec-
tionable, the record does not disclose.

The cross-examination of this witness had been
very extended, as will be apparent from an exam-
ination of the record.

This witness had described the shooting under
direct and cross-examination (p. 41-42-43). There
was no question pending at the time the Court in-
terrupted counsel, and no further question was
asked.

The only ground upon which there could be a
reversal under this point is that the defendant
suffered manifest wrong and injury by the action
of the trial judge.

It is impossible to see in what respect the plaintiff
in error was prejudiced.

Counsel for the plaintiff in error states in his
brief that the examination was based upon an
examination made previously by the Court. The
questions asked by counsel are practically a repe-
tition of those asked by the Court, and it follows
that the interruption by the Court could not have
been called forth by reason of the questions them-
selves, but must have been induced by the method
of examination.

Counsel made no attempt to ask any fuither
questions and obtain a ruling of the Court as to
their admissibility. Apparently he was winding up
his cross-examination at the time he was inter-
rupted.

.0
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POINT 2.

Under this point in the brief of the counsel for
the plaintiff in error, assignments 3, 11 and 15, and
causes 4, 11 and 15 are argued.

(A)

Assignment 3 and cause 4 arose out of the testi-
mony of the witness Anna Giirtler (p. 79).

Assignment 3 (p. 471) is as follows:

Because the trial court erred in refusing to allow
the State’s witness, Anna Giirtler, to answer the
following questions: Q. You deny you swore un-
der oath first that you didn’t know anything about
the shooting at all? Q. Didn’t you swear to a half
a dozen different lies on the witness stand the last
time and admit it?

To the first part of assignment 3 no exception
was asked or allowed. To the second question con-
tained in assignment 3, there was an objection
which was sustained and exception allowed, signed
and sealed.

The witness was asked this question: Q. You
deny you swore under oath first that you didn’t
know anything about the shooting at all? The
Court remarked, “What is the use of wasting time
on questions about that?”

The witness just previously had answered prac-
tically the identical question.

As to the second question, to which an exception
was allowed, the question called for a conclusion,
and did not bring to the attention of the witness
any contradictory statement.
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Immediately following the allowance of the ex-
ception the witness was again asked the question,
which called forth the remark-from the Judge above
quoted, and she answered.

The plaintiff in error could have suffered no in-
jury by reason of the ruling of the Court, even
though erroneous, because all the testimony of this
witness at the previous trial was read into the
record when this witness was recalled for further
cross-examination at page 346. This was done with-
out objection.

Admitting, for the sake of argument, that the
questions were proper, the entire testimony of this
witness at the previous trial was read to the jury.
Consequently, they could readily see whether she
swore to a half a dozen different lies at the previous
trial.

(B)

Assignment 11 and cause 11 arose from the testi-
mony of Dr. Staehlin (p. 147)., The question asked
was: “Q. The amount of liability on the state-
ment made by a person who was within three min-
utes of his demise and was vomiting, would you
consider that an absolutely correct statement?”

The question was objected to and the Court ruled
that there was no evidence to sustain it, and that,
the same question had already been answered.

As a matter of fact, the same question was asked
and answered twice (p. 146, 1. 30), (p. 146, 1. 40)

Dr. Staehlin had fully explained to the jury the
physical condition of Baker and counsel in his
question was asking the doctor to state whether or
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not a statement made by the witness under the cir-
cumstances was an absolutely correct one. This
certainly was for the jury.

No exception was asked or allowed, and there-
fore this ruling of the Court comes under the cause
for reversal only. It is respectfully submitted that
the plaintiff in error suffered no manifest wrong or
injury in the exclusion of the question.

)

Assignment 15 and cause 15 are found at page
165. They arose out of the testimony of Timothy
E. Scales, Clerk of the Grand Jury.

The question was as follows: “Q. Was she
subsequently subpoenaed before any other Grand
Jury in this county and gave testimony again in
this case?”

Counsel in his brief seems to have in mind that
the testimony of Mr. Scales at this point referred
to the testimony of the witness Susan Brown Clark
before the Grand Jur®. An examination of the case
at page 162 discloses that the testimony referred
to was that of Mae Gilling.

Anna Mae Gilling was a witness offered by the
State (p. 108). She had testified (p. 109, 1 20)
that she didnt see the defendant in the hall at the
time of the shooting. Following this statement,
in view of its favorable aspect to the plaintiff in
error, the Clerk of the Grand Jury was called to
prove what she had said before the Grand Jury
and thus wipe the slate clean in accordance with
the doctrine laid down in the case of State vs.
D’Adame, 55 Yroom, 386.
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Whether this witness was subsequently sub-
poenaed before any other Grand Jury was imma-
terial.

Bearing in mind that Anna Mae Gilling was a
witness produced by the State, no foundation had
been laid for any examination concerning state-
ments made by this witness other than the founda-
tion laid upon the witness’ direct examination (p.
118). In her direct examination she had been asked
concerning her testimony before the Grand Jury in
1914, and answered the questions asked Mr. Scales
in his examination.

If this witness had made other statements before
any other Grand Jury she could have been recalled
for cross-examination and a proper foundation laid
to contradict her.

The only purpose of calling Mr. Scales was to
counteract the effect of her testimony on direct
examination and to show that on a previous occa-
sion she had made a contradictory statement, and
in this wav eliminate her testimony on this par-
ticular point from the case.

POINT 3.

Under this point counsel for the plaintiff in error
argues 4th, 5th, 6th, 7th and 12th assignments of
error and 5th, 6th, 7th and 12th causes for reversal.

The dying declaration of Baker is brought before
the Court under this point.

The fourth assignment of error is found at page
96; the fifth at page 99; the sixth at page 102; the
seventh at page 157, and the twelfth at pages 148-
149.

on
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It is sufficient to answer the arguments of coun-
sel for the plaintiff in error with respect to nearly
all the assignments of error and causes for reversal
by calling to the Court’s attention that no objection
whatever was made to the testimony of the wit-
nesses except that of Lulu M. Field (148-149).

Upon examining the testimony of Miss Field,
who was the night nurse in the hospital, the record
discloses that she was asked if she knew how the
police officers happened to come, and answered that
they wEre sent for. After the question was asked
and answered, counsel moved to strike the answer
out, and the Court asked the witness this question,
“By whom were they sent for?” and she answered,
“By myself,” and the Court then asked counsel,
“Now, you withdraw your motion?” and' counsel
said “Yes.” Counsel for the State continued his
examination and asked the witness if she sent for
the officers at anybody’s request, and she said
“Yes.” This question was objected to after it was
answered. The Court then asked the witness this
question, “By whom was the request made?” and
she answered, “By Mr. Baker.” After this question
was asked and answered, counsel objected.

Counsel for the plaintiff in error in his cross-
examination of Dr. Staehlin had tried to make it
appear to the jury that Baker’s mind was not clear,
and the request by Baker of the nurse, and her con-
versation with him was certainly competent to show
the condition of his mind, but in addition to that,
to follow the significance of the police officers com-
ing to the hospital shortly before Baker died, the
jury was entitled to have the testimony as it was
some evidence of Baker’s state of mind, tending to
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show that he had an impending sense of death. As
Baker sent for Bell at midnight he probably
thought he would not live until morning.

Professor Wigmore in his Treatise on Evidence
devotes sections 1430 to 1450, Volume 2, to dying
declarations.

Counsel will not copy the sections in full, as they
may readily be examined by the Court,

The requirements mentioned by Professor Wig-
more are briefly as follows:

Section 1434—The declaration must concern the
facts leading up to or causing or attending the
injurious act which has resulted in the declarant’s
death.

Section 1439—1It is essential that the declarant
should appear to have a consciousness of the ap-
proach of death at the time of making the declara-
tion.

Baker stated to Bell that he was going to die and
Bell confirmed him in the statement.

Section 1440—The belief must be not merely of
the possibility of death, nor even of its probability,
but of its certainty. The essential idea is that the
belief should be a positive and absolute one not
limited by doubts or reserves.

The fact that Baker already had a priest, who
administered the last rites, and the fact that there
was no qualification in his statement to Bell, “I
am going to die,” fulfills the requirement above
mentioned.

Section 1441—The expectation must be a speedy
death. Nevertheless, no definition of time can be
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fixed; the determination must vary with each case,
after all the circumstances are considered.

The fact that Baker sent for Bell at midnight,
not waiting until the ndxt day, is evidence that he
expected to die within a short time.

Section 1442—1In ascertaining this consciousness
of approaching death, recourse should naturally he
had to all the attending circumstances. It has been
contended that only the statements of the declarant
could be considered for this purpose; or less broad-
ly, that the nature of the injury alone could not be
sufficient, that is in effect, that the declarant must
have shown in some way by conduct or language
that he knew he was going to die. This, however,
is without good reason. We may avail ourselves of
any means of inferring the existence of such knowl-
e("Se > an(® ~ in a given case the nature of the
wound is such that the declarant must have real-
ized his situation, our object is sufficiently attained.
Such is the settled judicial attitude.

In view of Baker’s declaration that he was going
to die, in view of his wound, which was in the stom-
ach, and in view of the fact that he vomited blood,
the trial judge, even though he had been asked to
rule upon the testimony, would have been justified
in finding that Baker was under a sense of impend-
ing death.

“The question whether declarant was under
an impending sense of death is for the determi-
nation of the Court, and its finding, if sup-
ported by any legal evidence, is not reviewable
by ordinary writ of error.”

State vs. Monich, 64 All., 1016.
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The case of Peak vs. State, 50 N. J. L., 179, cited
by counsel for plaintiff in error does not show a
similar situation to the testimony in this case.

Chief Justice Beasley, at p. 223, says: “The
words used by her (the deceased) convey, in their
usual and natural meaning, that there was a possi-
bility, but not a probability that she would sur-
vive.”

In the Peak case in the absence of the dying dec-
laration, a verdict against the defendant could not
have rested upon any reasonable basis. (Opinion
of the Court, p. 225.)

Among the New Jersey cases in which dying
declarations have been considered are Donnelly vs.
State, 26 N. J. L., 464-601; State vs. Peak, 50 N. J.
L., 179; State vs. Monich, 64 Atl.,, 1016; State vs.
Biango, 75 L., 284; State vs. Barnes, 75 L., 428;
State vs. Leo, 80 L., 21.

POINT 4.

Under point 4, counsel for the plaintiff in error
lias argued assignments 8, 9,'10, 13, 14, 16, 17 and
18 and causes 8, 9, 10, 13, 14, 16, 17, 18.

These assignments of error and causes for re-
versal may be argued under three branches:

1. The contradiction of the testimony of Anna
Mae Gilling by her testimony before the Grand
Jury.

2. The contradiction of the testimony of Susan
Brown Clark, defendant’s witness, by her testimony
before the Grand Jury, and

3. The admissibility of the testimony before the
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Grand Jury as a means of contradicting the testi-
mony at the trial.

(A)

Assignments of error and causes numbers 8§, 9,
10, 13 and 14 relate to the witness Anna Mae Grll-

ing.

Assignments and causes 8, 9 and 10 are found
on the record at pages 119-120, and assignments
of error and causes 13 and 14 are found at pages
164-165 on the record. Anna Mae Gilling was a
witness called by the State. This witness testified
on her direct examination at page 109, concerning
what took place at the time of the shooting. The
part of her testimony which was adverse and which
surprised the State is quoted from page 109, L 15:

“Then they started up a dance to avoid trou-
ble, so I didn’t pay any more attention until I
heard the shot. Then all the crowd gathered
around, but I didn’t see Jim Bennett in the
hall at the time of the shooting.”

This witness had testified before the Grand Jury,
Ex. S3 (p. 451), as follows:

Q. Do you know Bennett?

A. I know him to see him.

Q. Did you see him in the hall?

A. He was standing in the saloon door.

Q. How far away from Baker when you
heard the shot?

A. There is a piano on one side of the en-
trance to the hall. He stood by the saloon
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door. That is not very far away, because the
hall is not very big.

In view of the witness’ testimony that she did
not see Baker in the hall at the time of the shoot-
ing, the State, at pages 118-119, endeavored to re-
fresh her memory by recalling to her her testimony
before the Grand Jury.

It would have been impossible for the prosecutor
to have immediately jumped to the exact question
in point, and, therefore, the preliminary questions
were asked and answered, which are found at p.
119. These questions and answers would have in
no way injured the plaintiff in error, because they
recited facts which were not denied by the witnesses
either for the State or the plaintiff in error.

The witness was then asked (p. 120) if §he testi-
tied before the Grand Jury that the plaintiff in
error was standing in the saloon door, three or four
feet away. She stated that she did not remember
whether she so testified before the Grand Jury.

These questions were legal, both upon the theory

of refreshing the witness’ recollection and to show
that she had made a contradictory statement upon
a previous occasion. If she had admitted making
a contradictory statement, the matter might have
been dropped at that point, because the effect of
her statement that she did not see Bennett in the
hall at the time of the shooting would have been
neutralized. But the witness having testified that
she did not remember what she said before the
Grand Jury, it then become competent for the State
to prove her contradictory statement, by proving
what she said before the Grand Jury.

10

2q

30

40



10

20

40

26

Mr. Scales, the clerk of the Grand Jury, was

called to prove what the witness testified to before
the Grand Jury.

Mr. Scales was asked preliminary questions
leading up to the question in dispute, and his testi-
mony (p. 164) shows that this witness testified
before the Grand Jury that the plaintiff in error
was standing at the saloon door three or four feel
away.

The State, being in possession of this witness’
testimony before the Grand Jury, was justified in
believing that the witness would testify before the
trial jury to the same effect as she testified before
the Grand Jury. Therefore, her statement at page
109 that she did not see the plaintiff in error at the
time the shot was fired came as a complete surprise.

Under thefee circumstances the State was entitled,
to call her attention to her testimony before the
Grand Jury and when she stated that she could not
remember whether or not she testified before the
Grand Jury as called to her attention, the State
was entitled to prove what her testimony was be-
fore the Grand Jury for the purpose of wiping the
slate clean.

The case of State vs. D’Adame, 55 Vroom, 386, is
the authority relied upon by the State for the pro-
cedure taken.

The jury was fully instructed as to the effect of
the testimony of this witness before the Grand Jury
(p. 439, 1. 30, to p. 440, 1. 25).

(B)

Assignments of error 16 and 17 and causes 16 and
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17 refer to the contradiction of the Testimony of
Susan Brown Clark by her testimony before the
Gran.a .Jury. See record, p. 228, p. 398

Susan Brown Clark was a witness produced by
the defense, and upon cross-examination was con-
fronted with her testimony before the Grand Jury.
Atpage 227 an objection was made that this method
of examination was illegal because the testimony
given before the Grand Jury was secret. The same
objection was raised upon the examination of Mr.
Scales, clerk of the Grand Jury, called in rebuttal
(p- 398). v '

The contradiction of the testimony of Susan*
Brown Clark by her testimony before the Grand
Jury stands in an entirely different class from that
of the Gilling woman, because the Clark woman
was called by the plaintiff in error.

It is contended by the State that a prior contra-
dictory statement may be shown wherever made,
and it must be conceded that if the Grand Jury
'‘minutes were competent to prove a contradictory
statement, that the method used was legal. Whether
or not the Grand Jury minutes were competent,
will be considered under the next heading.

Admissibility of testimony as to what witness
said before the Grand Jury.

This subject is treated by Professor Wigmore in
bis work on evidence, Vol. 4, sections 2363, etc.
The following is quoted from Section 2363:

“a. Using the testimony as a self-contradic-

tion in impeachment of the witness.” It is now
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universally conceded that a witness may be
impeached, in any subsequent trial, civil or
criminal, by self-contradictory testimony given
by him before the Grand Jury. In the same
way a party to the cause not taking the wit-
ness stand may be impeached by his admissions
made in testifying before the Grand Jury. The
occasional statutory sanction cannot be con
strued to prohibit the latter, which goes upon
the same reasoning.’

Professor Wigmore says of the early New Jersey
case of Imlay vs. Rogers, 2 N. J. L. 347:

“The following early doubt in New Jersey
would today be repudiated: 1800.”

Imlay vs. Rogers, 2 N\ J. L. 347 (two judges

pro and two judges con),
on

Counsel in his brief, at page 20, refers to the
cases of Wilson vs. Hill, 13 N. J. E. 133, and State
vs. Dayton, 23 N. J. L. 158.

In the Wilson case the following is quoted from
the opinion of the Chancellor:

“The wife was most unlawfully and im-
properly brought before the Grand Jury, and
1 compelled to testify on a criminal charge
30 against her husband. There is no clearer prin-
ciple of law than that a wife will not be per-
mitted to testify against her husband on a
charge of bigamy, even by the husband’s con-
sent.”

And at page 146:

“Waiving all discussion of the long-agitated
question whether a grand juror should ever be

40
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permitted, upon a mere question of property,
to violate privileged communications by dis-
closing the secrets of the Grand Jury room;
assuming for the present, what I do not admit,
that such evidence may be lawful, T think it
clear that the evidence here offered is not ad-
missible, and if admissible it is entitled to no
weight whatever.”

Wilson vs. Hill, 13 N. J. E. 146.
The evidence was excluded because the wife testi-
fied against her husband.

An examination of the Dayton case discloses that
it does not touch upon the point in question.

This question is one of supreme importance in
the administration, not only of the criminal law,
but of the civil law. The testimony of a witness
before the Grand Jury is as solemn as his testi-
mony before a trial jury or a judge sitting without
a jury. It would be a lamentable state of affairs if
it could not be shown to the trial court that a wit-
ness had previously made a contradictory statement
under oath before a Grand Jury. "What credence
would be given to a witness who testified to one state
of facts before a trial court and to another before a
Grand Jury? If a witness’ testimony, before the
Grand Jury was excluded and his testimony accept-
ed before a trial court, an important question of
fact might be decided upon the testimony of a per-
jured witness.

The question would seem to resolve itself into
one of public policy, on the one hand, excluding the
testimony to protect the secrets of the Grand Jury
room; and on the other hand admitting the testi-
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mony and disclosing the secrets of the Grand Jury
room for the purpose of discrediting a perjuring
witness.

How can there be any choice between these two
situations? W hat after all are the secrets of the
Grand Jury room when on many occasions their
deliberations are known on the street before their
chairs are cold in the jury room?

The State feels that nothing can be added to the
opinion of so great an authority on evidence as
Professor Wigmore and is content to rest upon his
statement of the law.

POINT 5.

Under this point the nineteenth assignment of
error is argued. It is found at page 20 and is as
follows:

«Of course, this is not the testimony of the
officers that the defendant shot deceased, but
if the jury believes that Baker, in the presence
of impending death, said the defendant shot
him, the jury in its discretion may consider
the statement of Baker as evidence against the
defendant.”

It must be conceded that a dying declaration is
evidence against the defendant.

Counsel for the State is unable to follow the
argument of counsel for the plaintiff in erroi in

reference to this assignment of error.

It is argued by counsel for the plaintiff in error
at page 21 of his brief that this (referring to the
excerpt from the Judge’s charge) is in effect charg-
ing the jury that only upon this the jury should
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convict the defendant without even considering the
reasonable doubt upon all the evidence in the whole
case.

The jury, in reference to reasonable doubt, was
fully charged by the trial judge, beginning p. 428,
L 20.

It is respectfully submitted that there was no
error in this assignment.

POINT 6.

Under the sixth point of the brief of the counsel
for plaintiff in error, assignments 20 and 21 and
causes 20 and 21 are argued.

Assignment 20 (p. 474) is found in the record
at p. 435 and is as follows:

“Because the trial court erroneously charged
and instructed the jury a misstatement of
facts in evidence as follows:

“‘Defendant thought he would try to make
a false accusation against this New York
Frank to divert suspicion from himself.””

Assignment 21 (p. 474) is found in the judge’s
charge (p. 438) and is as follows:

“Because the trial court erroneously charged
and instructed the jury among other things as
follows:

“ ‘That this alleged attempt in the nature of
a fabrication of false evidence by the defend-
ant for himself, in his own favor, may be con-
sidered by the jury as showing a consciousness
of guilt on the part of the defendant.””

iq
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In reference to both of these assignments of
error, the trial court, beginning p. 431 1 30, and
continuing to p. 438, 1. 35, laid before the jury the
contentions of the State and the defendant,

The trial court started to charge in reference to
the contentions of the parties as follows (p. 431,
1. 30) :

“The State contends that many witnesses
10 produced by the State and the defense have
testified to certain facts to support the charge
made in the indictment,”
and after reciting the testimony of the witnesses
and commenting thereon, the Court continues (p.
435, 1. 23) :

“The State contends, therefore, by reason of

this and other evidence that is said to be be-

2¢q fore the jury, that the jury should arrive at a

conclusion beyond a reasonable doubt, that this
defendant fired the fatal shot.”

The trial judge then continued (p. 435, 1.27):
“The defendant contends that the witnesses
produced by the defense and some of those by
the State have testified to the facts which show
that defendant did not fire the shot, or that in
all events raises a reasonable doubt of the guilt
30 of the defendant,”,

After reciting the testimony offered by the wit-
nesses for the defendant, the Court continues (p.
437, 1. 1) :

“The defense therefore contends that the
evidence shows that the defendant did not fire
the shot, and that in all events the facts proved
show that the State has failed to sustain the

40
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burden of proof that the defendant beyond a
reasonable doubt fired the fatal shot.”

The trial judge then continued (p. 437, L 10) :

“The State contends in reply to these matters
presented for your consideration * * *7”

The trial judge then continued to outline the
testimony offered in rebuttal by the State, and
finally at page 438, 1. 29, said:

“The State contends that this alleged at
tempt in the nature of a fabrication of false
evidence by the defendant for himself, in his
own favor, may be considered by the jury as
showing a consciousness of guilt on the part of
the defendant.”

In the case of State vs. Venzio, 55 Vroom 418,
the Court of Errors considered a situation some-
what similar to this.

In that case the trial court charged the jury as
follows:

“The State insists that the defendant, by his
admissions, voluntarily made, has acknowl-
edged that he wrote the letter. If he did make
such admissions, if you believe that such ad-
missions were made by him, that is the strong-

, est kind of evidence against him.”

The Court of Errors said in reference to the
charge:

“It is simply a statement of what the State
claims, and manifestly if the defendant made
such admissions, they were the strongest kind
of evidence against him.”
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The following is quoted from the opinion of C. J.
Gummere in the case of State vs. Loomis, 97 Atl.
Rep., p. 897:

“The next ground for reversal is that the
court erroneously charged the jury that ‘The
State contends that she (Marie Crogan) was
treated with a medicine that Dr. Young gave
her,” and the argument is that this was not
proved by the evidence in the case. But in the
excerpt complained of the court has not under-
taken to show any facts in proof, but merely
what the contention of the State was. It is
not suggested the court was in error in this
statement, and of course there was nothing
objectionable in referring to what the State’s
claim was.”

But there is substantial authority sustaining the
correctness of the charge.

The court is referred to Wigmore on Evidence,
Yol. 1, Sec. 278.

Professor Wigmore, in the note to this section,
at page 357 refers to the case of Commonwealth vs.
Webster, 5 Cushing, 296-316, and quotes from the
opinion of Chief Justice Shaw in that case as fol-
lows :

“To the same head may be referred all attempts
on the part of the accused to suppress evidence, to
suggest false and deceptive explanations, and to
cast suspicion without just cause on other persons
—all or any of which tend somewhat to prove con-
sciousness of guilt, and, when proved, to exert an
influence against the accused. But this considera-
tion is not to be pressed too urgently; because an
innocent man, when placed by circumstances in a
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condition of suspicion and danger, may resort to
deception in the hope of avoiding the force of such
proofs.”

It is suggested in the brief of counsel for the
plaintiff in error that there was no attempt by the
plaintiff in error to fabricate false evidence in his
favor. The court is referred to the cross-examina-
tion of the plaintiff in error, p. 197 to p. 201, and
also to the statement of the plaintiff in error, Ex-
hibit S 8, p. 461.

It is respectfully submitted that thefe is no error
in the assignments; of error above mentioned.

POINT 7.

' Under this point the 22nd assignment of error

will be considered.

This assignment of error is found at p. 474 and
is as follows:

‘t22. Because the trial court erroneously
charged and instructed the jury among other things
as follows: ‘If the jury arrive at the conclusion
that the defendant fired the fatal shot it seems to
be murder in the first degree or in the second de-
gree.””

This excerpt from the judge’s charge is found at
page 438.

The trial judge defined murder in the first and
second degree, and manslaughter, at pp. 429-431.

The trial judge, at p. 442, instructed the jury that
thev might find the defendant guilty of murdei in
the first degree, murder in the second degree, or
manslaughter.
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There was no evidence in the case which would
justify a verdict of manslaughter. This is made
clear by an examination of the testimony of Mary
Weber, pp. 20-21, which has been heretofore quoted.

It is apparent that the trial judge had in mind
that the evidence justified a verdict of murder in
the first or second degree or not guilty.

The following is quoted from State vs. Biango,
46 Vr., 284, Supreme Court, Affirmed 50 Vr., 523:

“The act of stabbing being unlawful, was a
breach of the peace, and being without justi-
fiable provocation was malicious, and where
an act possessing these attributes resulted in
death, the homicide was murder at the common
law-, and is murder in the second degree under
our statute.”

The following is quoted from the opinion of the
court in State vs. Pulley, 53 Vr., 580, Court of
Errors and Appeals, at p. 585:

“And so where in a case like this there are
but two versions of the homicide, the one show-
ing that the defendant is guilty of the crime
of murder, and the other showing him to be
innocent of the charge made against him, the
trial judge is entirely justified in telling the
jury that the defendant, if guilty at all, is
guilty of murder, and not of manslaughter.”

It is argued by counsel for the plaintiff in error
that under the excerpt from the charge complained
of, the question of manslaughter could not enter
into the case, but this isi refuted by the subsequent
instructions to the jury, p. 443, 1 L
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POINT 8.

Under this point the twenty-third assignment of
error is argued by counsel for the plaintiff in error.

This assignment, p. 475, is as follows:

“23. Because the trial court erroneously charged
and instructed the jury, among other things, as
follows:

4 ‘The statements, admissions and accusations
a. party defendant, may, however, be used not only
in relation to credibility and to contradict his testi-
mony upon the stand, but as evidence of the facts
therein set forth, and may be used against him as
any other admission by a party.’”

This excerpt from the judge’s charge is found at
p.44i.

Counsel does not cite any authority showing that
there was error in this part of the charge.

The admissions and declarations of the accused
have always been received in evidence in this State.
See State vs. Rosa, 43 Vr. 462.

POINT 9.

Assignment twenty-four is argued under this
point, It is as follows, p. 475:

“24. Because the trial court erroneously charged
and instructed the jury, among other things, as fol-
lows :

“ ‘The jury has a right to consider the very grave
interest which this defendant has in any verdict
which it may render and whether or not that inter
est has affected the truthfulness or credibility of
the testimony of defendant.””

IQ
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This excerpt from the judge’s charge is found at
p. 442.

It has always been a well recognized rule that
the jury may consider the interest of a party in the
outcome of a suit. 1

The following is quoted from Wigmore on Evi-
dence, Vol. 2, Sec. 968:
10

“The fact of being a party in the cause, and
in particular a defendant in a criminal cause,
may be considered as affecting the witness’
credibility. The only question that arises in
this connection is whether the judge under the
unfortunate modern rule forbidding a charge
to the jury upon the facts or upon the credi-
bility of specific witnesses is violating that

2q rule in mentioning this proposition to the jury
in a criminal case—a question which has to do
with the law of trials, not of evidence.”

That the trial judge may comment upon the facts
is too well established in this State to make it nec-
essary to cite authorities.

Professor Wigmore, in the note to section 968,
referring to the defendant’s credibility by reason
2q of his being a defendant, says:

“It is regrettable that courts are willing to
waste time in discussing in their opinions such
a self-evident proposition.”

POINT 10.

Under this point counsel for the plaintiff in error
argues the 25th, 26th, 27th and 28th assignments

of error. They are found at pages 444-445.
40
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The 25th and 27th assignments of error will be
considered together. They are as follows:

“25. Because the trial court erred in refusing
to charge the jury as requested by defendant’s coun-
sel, as follows:

“ ‘Before the jury can convict they must find that
the cause of the death of the deceased has been
beyond a reasonable doubt proved to be murder
committed by the defendant.’

“27. Because the trial court erred in refusing to
charge the jury as requested by defendant’s coun-
sel, as follows:

“‘That if the jury have a reasonable doubt derived
from all the evidence, they are bound to give the
defendant the benefit of such a doubt.””

The following is quoted from the charge of the
trial judge, p. 428, 1 20:

“The law presumes that the defendant is inno-
cent. This presumption can be overcome only by
evidence showing beyond a reasonable doubt the
guilt of the defendant, and the defendant is en-
titled to the benefit of a reasonable doubt not only
as to the commission of the crime and the nature
of the offence, but also as to the degree of the of-
fence. The State must likewise show all of the
essential elements of crime, beyond a reasonable
doubt, and the grade or degree of the offence which
is charged. The burden of proving the guilt of the
defendant beyond a reasonable doubt is upon the
State and does not shift from the State through-
out the case.”

The trial court then continued, p. 428, 1. 35, to
define reasonable doubt.

2Q
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Since the trial court substantially charged the
requests to charge, the refusal to charge as speci-
fically requested was not error.

The following is quoted from the opinion of the
Court in State vs, DeGeralmo, 54 Vr. at p. 138:

“We are of opinion that the defendant is
entitled to have the legal proposition request-
2Q ed distinctly charged, and that this was not
complied with by the court unless the legal
effect was substantially covered by its charge
to the jury.”

See Warner vs. State, 27 Vr. 686.

Assignment of error No. 26 is as follows:

Because the trial court erred in refusing to
charge the jury as requested by defendant’s
2q counsel as follows :

“'That neither preponderance of evidence
nor any weight of preponderant evidence is suf-
ficient in a criminal case unless it generates a
belief of guilt of the party charged, to the ex-
clusion of all reasonable doubt.””

This request embodies an unsound principle of
law.

30 a criDlinal prosecution the burden is upon the
State to prove the defendant’s guilt not by a pre-
ponderance of the evidence, but beyond a reasonable
doubt, This proposition is well established. The
court is referred to the case of State vs. Lax, 42
Vr. at p. 387, where the following is quoted from the
opinion of Justice Garretson:

“In all cases the State must establish the
guilt of the accused beyond a reasonable doubt.

40
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The burden of proof is always upon the State,
and that burden never shifts.”

The trial judge having charged the presumption
of innocence, burden of proof and reasonable doubt,
had instructed the jury upon all points in this con-
nection upon which the plaintiff in error \fas en-
titled to have them instructed.

The request to charge substantially embodies the
legal proposition that mere preponderance of evi-
dence is sufficient to prove the guilt of defendant
beyond a reasonable doubt.

In the case of Blackwell vs. Ellis, 41 Vr. at p.
265, Justice Garretson distinguishes between the
amount of proof required in a criminal and civil
case, declaring that in a civil case mere preponder-
ance of evidence is sufficient, while in a criminal

case the proof must be beyond a reasonable doubt.

In the charge to a jury in a criminal case, pre-
ponderance of evidence has no application.

Assignment No. 28.

“28. Because the trial court erred in refusing
to charge the jury as requested by the defendant’s
counsel as follows:

“‘That the defendant is not responsible for the
death of the deceased unless it was caused by his
own act or omission, or the act or omission of some
person for which he is lawfully responsible, and
if the death of the deceased was caused by the act
or omission of some other person other than the
defendant, who was not acting in concert with the
defendant, then the defendant is not guilty.””

20
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This request to charge embodies a situation of
which there whs no proof. The case was barren of
evidence which would tend to show that another
person acting in concert with the defendant fired
the shot.

The evidence of the State was that, the plaintiff

in error fired the shot, and his evidence was that he

10 did not. The name of no other person was men-

tioned as having had anything to do with the shoot-

ing, except the man wrongfully accused by the

plaintiff in error. Under these -circumstances

there was nothing in the case which would require

any instruction by the trial judge of the plaintiff

in error’s responsibility for the act or omission of
some other person.

20 The following is quoted from the opinion of Jus-
tice Minturn in State vs. Skillman, 47 Vr. at 470:

“The court refused to charge that the verdict
would not establish or set aside the will and
that no legacy mentioned in the will would be
paid upon a verdict of not guilty, nor would
payment thereof be refused if the verdict were
guilty. This request was properly refused.
There was no evidence in the case which re-
quired such instruction and the matters set
forth were not within the issue tried.”

This case was affirmed 48 Vr. 804.

If that part of the request to charge referring to
the act or omission of another party could be legally
withdrawn from the request, still the request to
charge would be faulty because there was no evi

40
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dence in the case which tended to show that the de-
ceased met his death by reason of the omission of
any duty by the plaintiff in error.

It is respectfully submitted that the judgment
should be affirmed.

Submitted June Term, 1916.

ANDREW VAN BLARCOM,
Assistant Prosecutor of the Pleas of
Essex County.
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Writ of Error.

Writ of Error.
Filed.

New Jersey Court of Errors and Appeals

The State of New Jersey:

To our Judges of our Court of Oyer and
[t1.s.] Terminer of the County of Essex, constitut-
ing the Court of General Quarter Sessions,

in and for said County, Greecting :

Because in the records and proceedings and also
in the giving of judgment upon a certain indict-
ment in the name of the State of New Jersey
against one Vincenzo Bovino for murder, in the
City of Newark, in said County of Essex, found in
our Court of Oyer and Terminer and in and for
said county heard and determined, manifest error
hath intervened to the great damage of him, the
said Vincenzo Bovino, as from his complaint we
have received information, we being willing in that
behalf to correct the error in due manner if any
there shall be, and that speedy justice be done to
him, the said Vincenzo Bovino, do command you,
that if judgment be thereupon given, that then you
do send the record and proceedings aforesaid, to-
gether with all things touching and concerning the
same, to us under your seal, distinctly and openly,
and this writ, so that we may have them before our
Court of Errors and Appeals, at Trenton, the 24th
day of May, next, that inspecting the records and
proceeding aforesaid we may further do thereupon
for correcting the error that which of right and
according to law shall be fit to be done.

Witness, Edwin Robert Walker, Esq., Presiding
Judge of our Court of Errors and Appeals, at Tren-
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Writ of Error.

ton, tlie 5th day of .May, in the year of onr Lord
one thousand nine hundred and sixteen.

THOMAS F. MARTIN,
Clerk.

McDermit & McDermit,
Attorneys.

Endorsed :

NEW JERSEY COURT OF ERRORS AND
APPEALS.

The State of New Jersey,
Defendant in Error,
On Writ of

VS.
Error.

Vincenzo Bovino,

Plaintiff in Error.

Presented in open court this 8th day of May,
1916.

WM. P. MARTIN,
President Judge, Court of Oyer and Terminer.



Indictment.

Return

State of New Jersey, "

County of Essex. J

I, Wittiam P. Marc¢in, Judge of the Court of
Oyer and Terminer, Essex County, New Jersey,
do hereby certify and return to the Court of Er-
rors and Appeals, the court of last resort in this
State, the indictment and judgment, record, to-
gether with all things touching and concerning the
same and the entire record and proceedings as by
the within write to me directed, I am commanded.

In Witness Whereof, I have hereunto
[1.s.] set my hand and the official seal of said
Court at Newark, N, J, 'this 16th day

of June, A. D. 1916.
WM. P. MARTIP
2

Indictment.

State of New Jersey,

County of Essex,

Be it remembered, that a Court of Oyer and
Terminer, holden at Newark, in and for the County
of Essex, on the third Tuesday in September, in the
year of our Lord, one thousand nine hundred and
fifteen, by the Hon. William S. Gummere, Chief
Justice of the Supreme Court of Judicature of the
State of New Jersey, and holding the said Court of
Oyer and Terminer, in and for the County of Es-
sex, New Jersey, by the oath of Wilson C. Ely,
John B. Rink, William N. Bayles, Edwin A. Kirch,
Edward A. Zusi, Thomas F. Daly, Joseph R. Mur-
phy, John M. Lederer, Oscar Scholz, Rudolph J.
Goerke, Henry Wittkopf, Frederick .Engelberger,
Henry Van der Roest, Robert Y. Geyer, Henry D.



Indictment.

Bowman, Theodore Gaddis, Joseph Harburger,
Bruce P. Kitchell, Edward Fuhrmann, Louis Far-
rell, Charles F. Kraemer, Edgar J. Smith, John H.
B. Conger, good and lawful men of the said County
of Essex, duly commissioned and then and there
duly sworn, and charged to enquire in behalf of

10 the State of New Jersey, in and for the said County
of Essex, it is presented in manner and form fol-
lowing, to-wit:

ESSEX OYER AND TERMINER.
September Term, A. D. 1915.

Essex County, to-wit: The Grand Jurors of the

State of New Jersey, in and for the body of the

County of Essex, upon their oath Present that

20 James (amended Vincenzo) Bovino, late of the City

of Newark, in the County of Essex aforesaid on the

twenty-third (amended twenty-first) day of April

in the year of Our Lord, one thousand nine hun-

dred and fourteen, with force and arms at the City

aforesaid in the county aforesaid, and within the

jurisdiction of this court, one Frank Miserendino

(amended Francesco Miserentino) in the peace of

God and of the State then and there being, wilfully,

feloniously and of his malice aforethought did Kkill

30 and murder, contrary to the form of the statute in

such case made and provided, and against the peace

of this State, the government and dignity of the
same.

FREDERICK F. GUILD,
Prosecutor of the Pleas.

And on the thirteenth day of October, A. D. 1915,
on which day the said indictment was presented by
the Grand Jury aforesaid to the said Court of Oyer

40  and Terminer, and the said Justice did then and



Plea.

there order the said Indictment to be delivered to
the said Clerk of the Court of Oyer and Terminer
in and for said county and then and there the said
indictment was delivered and duly filed by said
clerk and an entry of such delivery and filing was
then and there made in the minutes of said Court
at the same time pursuant to statute in such case
made and provided.

Plea.

And afterwards, that is to say, at the same ses-
sion of the Court of Oyer and Terminer holden at
Newark on the fourth day of November, in the year
of Our Lord one thousand nine hundred and fif-
teen, before Hon. William P. Martin, Judge of the
Court aforesaid, comes the said James (amended
Vincenzo) Bovino in the custody of Ralph B.
Schmidt, sheriff of the County of Essex aforesaid,
in the above custody in the jail of the county afore-
said, he had been before committed for the cause
aforesaid, being brought to the Bar of this Court
in his own proper person by the said Sheriff to
whom he is also committed and having heard the
indictment and being forthwith demanded of and
concerning the premises in the above indictment
specified and charged upon him how he would ac-
quit himself thereof, he says that he, James
(amended Vincenzo) is not guilty thereof and
thereof for good and evil he puts himself upon the
county and Frederick F. Guild, Prosecutor of the
Pleas, for the County of Essex aforesaid, who
prosecutes for the State of New Jersey in this be-
half, doth the like.

20
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Postea.

Postea.

Therefore, let a Jury thereupon come before the
Judge aforesaid, at Newark aforesid, in the County
of Essex, at the same session of the Court of Oyer
and Terminer aforesaid on the 10th day of January,
one thousand nine hundred and sixteen, twelve free
and lawful men each of whom shall be a citizen of
this State and a resident within the County of Es-
sex aforesaid, above the age of twenty-one years
and under the age of sixty-five years by whom the
truth of the matter may be better known and who
are not of kin to the said James (amended Vin-
cenzo) Bovino, to recognize upon their oath,
whether the said James (amended Vincenzo) Bo-
vino is Guilty of tlje premises in and Indictment
aforesaid specified or not guilty, because as well
the said Frederick F. Guild, Prosecutor of the Pleas
of the County of Essex aforesaid who prosecutes
for the State -of New Jersey in this behalf as the
said James (amended Vincenzo) Bovino puts him-
self upon the jury and the same day is given to the
parties aforesaid, at the same place, at which day,
to-wit: the 10th day of January, in.the year of Our
Lord, one thousand nine hundred and sixteen, at
the same Term of Oyer and Terminer, holden at
Newark, aforesaid, in the County of Essex, before
the Hon. William P. Martin, Judge of the Court of
Common Pleas, holding the Court of Oyer and
Terminer, in and for the said County of Essex,
comes the said Frederick F. Guild, Prosecutor of
the Pleas, who prosecutes aforesaid, and the said
James (amended Vincenzo) Bovino, in the custody
of Ralph B. Schmidt, sheriff of the County afore-
said, being brought to the bar in his own proper
person, by the said sheriff, and the jurors of the
jury by the said sheriff for this purpose empaneled
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and returned, to-wit: William McCully, George F.
Kerr, Herbert A. Hinchcliffe, Charles Scott, James
J. Coen, John Reid, Alexander Haynes, William S.
Porter, James J. McCarron, Fred Stillges, George
M. Denman, George T. Hartley being called come
and were sworn on that jury who to speak the
truth, of and concerning the premises and thereup-
on the trial of the issue commenced and continued
before the said Court and jury, from .day to day
until the 14th day of January, one thousand nine
hundred and sixteen, at Newark, aforesaid, the
jury in the meantime being all that time kept to-
gether and in the care of officers of the said court,
who were selected and duly sworn by said court for
that purpose at which last mentioned day the said
issue after a charge from said court and submitted
to the said jury, and the said jury in charge of said
officers of said court for that purpose were taken
to a private room to consider of their verdict, and
afterwards, that is to say, on the day aforesaid, at
Newark, the said jury returned into and before the
said court in charge of the said officers sworn to
keep them in charge, and then and therein in the
presence of the Said Prosecutor Frederick F. Guild,
and the said James (amended Vincenzo) Bovino say
that the said James (amended Vincenzo) Bovino is
guilty of murder in the first degree, and so they
say all.

Judgment signed January 28, 1916.

WM. P. MARTIN,
Judge.

Whereupon, all and singular, the premises being
seen, and by the Court now here fully understood,
it is, on this 28th day of January, nineteen hundred
and sixteen, ordered and adjudged that James
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Judgment.

(amended Vincenzo) Bovino be taken to the County
Jail from whence he came, and there to be kept in
strict custody and from thence that he be taken by
the sheriff within ten days after the issuing of the
warrant to him for that purpose, and delivered to
the principal keeper of the State Prison, to be kept
by him in solitary confinement until the week begin-
ning May 7th, 1916, and upon some day within the
said week, at his discretion, as to the time within
the walls of the buildings provided, by the Board of
Inspectors of the State Prison for that purpose, or
within the yard or enclosure adjoining thereto, the
principal keeper of the State Prison shall execute
the punishment of death upon the said James
(amended Vincenzo) Bovino by causing to pass
through his body a current of electricity of sufficient
intensity to cause death as speedily as possible, the
application of such current to be continued until the
body of the said James (amended Vincenzo) be
dead.

And may the Lord have mercy upon his soul.



Opening.

ESSEX COUNTY COURT OF OYER AND
TERMINER.

December Term, 1915.
January 24, 1916.

State, 10
VSs. Murder.

Vincenzo Bovino,

Transcript of shorthand notes of testimony
taken before his Honor, William P. Martin,
Judge, and a jury, at the Court House in the
City of Newark, New Jersey, on Monday, Jan-
uary 24, 1916.

APPEARANCES.

Andrew Van Blarcom, Assistant Prosecutor
of the Pleas, for the State.

Frank McDermit, Esq., for the Defendant.

Mr. McDermit. 1 make the same request as
made heretofore without going into any de-
tails before this jury now. I request to have
the witnesses excluded except Mr. Godfrey and
the architect or engineer. 30

Mpr. Van Blarcom. That is satisfactory to
the State.

The Court. Then it is agreed by counsel
that all the witnesses in this case be excluded
from the court room until after they have been
called, and after they have been once called to
remain in the room.

Mr. McDermit. Yes, sir.
40
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10
Edward G. Kempf, direct.

Mr. Van Blarcom. Suppose we want to use
them for rebuttal.

Mr. McDermit. 1 have no objection if they
want to remain.

The Court. If there are witnesses who have
been subpoenaed who are not put upon the
stand in the original case they may then come
in the room and testify in rebuttal.

Mr. McDermit. Yes, sir.

The Court. And if the defendant has wit-
nesses who are not called in his main case and
may be called subsequently for sur-rebuttal,
those witnesses may come in the room at the
close of the defendant’s case.

Mr. McDermit. Yes, sir.

The Court. And this is not to apply to Mr.
Godfrey, the county detective, who is assisting
the Prosecutor.

Mr. McDermit. Nor to the defendant.

Prosecutor opens.

EDWARD G. KEMPF, sworn for the State.
Direct examination by Mr. Van Blarcom.

Q Mr. Kempf, you are a civil engineer and sur-
veyor? A Yes, sir.

Q And have been for how many years? A For
fifteen years.

Q At the request of the Prosecutor’s office did
you make a map? A Yes, sir.

Q That was made when? A January 10, no—
May 7, 1914.

Q That map was made from notes? A From
an actual survey of the ground and from notes.

Q By you? A By myself.
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Edward G. Kempf, direct.

Q Will yon kindly explain to the jury the de-
tails of the map, what the letters represent and the
colors and so forth? A The diagram before yon
represents No. 238 Oliver street and is a three-story
frame building and the first floor is known as
Chick’s Cafe. I have shown the rooms as they are
on the floor, which is the first floor, in letters. The
room marked “A” or the part marked “ A” is the
hall leading from Oliver street through a space
shown in yellow marked “ C” into room “ G.” “B’9
was used as a saloon, in which I have shown the
electric light, the gas lights, the bar, the back bar
also, and oyster counter. The part marked “ C”
has an open space leading from hall A to room G.
The part marked ZE >’ is an open space with a pas-
sage through it from room B to room G. The part
marked “ E,” colored gray, is a men’s toilet. The
part marked “F ” is a women’s toilet. The part
marked “ G” is used as a dance hall and also a
lodge room, in which I have shown cases which con-
tained banners, shown in red with red lines across
it. I have shown two pianos which are covered
green. I have shown the skylight, I have shown the
part marked “H,” used as a dressing room. The
part marked “J” was used as a stage and the part
marked “ K” was used also as a dressing room. I
have shown the windows with an open space around
the building which is in heavy black lines. I have
shown the doors in the direction in which they

swing. The map is drawn on a scale of two feet
to one inch.

By the Court.

Q Where are the pianos? A One is in the
southeasterly corner of room G and the other in the
northwesterly corner of room G.
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Edward G. Kempf, cross.

Cross examination by Mr. McDermit.

Q This property is known as what number on
Oliver street? A No. 238 Oliver street.

Q How does the building run? A It runs'in a
northerly and southerly direction.

Q No. 238, is that the southerly side of the build-
ing? A It is the northerly side of the street.

Q Northerly side of Oliver street, but southerly
side of the building, the southerly part of the build-
ing itself; that is the southerly part of the building.
The building runs north and south? A Yes.

Q The rear part is the northerly part and the
southerly part is where B is? A Yes, sir.

Q How close is that to the corner of Adams
street and Oliver street, how far is that from the
corner? A 1 don’t know.

Q Are these doors that are leading out here
from the dance hall, is that a door and is that a
door? A Yes, sir.

Q And the doors swing that way? A Yes, sir.

Q You don’t know of your own Kknowledge
whether there is a alleyway there? A No, sir.

Q There are two entrances in the front, one into
what is called room A, that you have marked
“Hall?” A Yes, sir.

Q And the other to room B which you have
marked the saloon? A Yes, sir.

Q Do you recall whether there are any steps
leading up to the hallway A, or the saloon B from
the street? A 1 have a faint knowledge there is
one step.

Q You don’t know? A I am not positive. I
am quite certain there is.

Q In room E, which is marked the gentlemen’s
toilet there are two entrances to that toilet, one
from the saloon? A Yes, sir.

Q And one from room D? A Yes, sir.
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Edward G. Kempf, cross.

Q And then there is a door opening that way
into the dance hall? A Yes, sir.

Q Do you know about what other general furni-
ture, if any, was contained in there, at the time you
saw it, in the dance hall? A A great many chairs.

Q And tables? A And tables.

Q Approximately how many chairs were there
there? A 1 have an idea that the westerly part of
room G contained all the chairs it could hold from
the space marked C to the piano and H.

Q Approximately how long is this dance hall
from where you showed on the map C to the end of
the room H; I mean by end, the exterior wall, the
furthest northerly wall? 1 point here at the en-
trance of the room C that you designate as an open-
ing. A 56 feet and 10 inches.

Q Across the hall what is the width? A 21
feet and 8 inches.

Q What is the width of this saloon from the
easterly to the westerly side, to the wall dividing B
from A? A 16 feet two inches.

Q Now, into the room B, how do you get in there
from A to B? A Through a door leading from
hall A to the saloon, room B.

Q What other entrances are there shown there ?
A There is one leading in from Oliver street, one
leading in from the hall marked A, one leading in
from the room marked G, through the space called
D, through two doors, swinging doors.

Q So that the marks you have there in this
style, separating D from B, are swinging doors?
A  Yes, sir.

Q Will you describe to the jury what kind of
doors they are? A Broad doors. I don’t believe
there is glass in them.

Q As to height, do they go right to the bot-
tom? A They go right to the floor.

Q How high are they? A Eight or nine feet.
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Edward G. Kempf, cross.

Q Are yon sure about that? A No, sir; I
didn’t measure.

Q You don’t know definitely about the situation;
that doesn’t show? A No, sir.

Q You don’t know just exactly what doors they
are except they are swinging doors? A They are
solid doors, I know that—I beg your pardon, they
are dull glass.

Q There are two doors there? A Yes, sir.

Q See what your measurement, if anything,
shows as to the Kkind of doors they are outside of
the description you have given. Have you any
measurement outside of saying they are glass
doors? A No, sir.

Q What do they swing on, hinges or anything
peculiar to their way of swinging? A I don’t
know.

Q Do they swing both ways? A I know what
you mean; I don’t know whether they do -or not.

Q You don’t know whether a person coming
from room G to room B whether they swing in this
way? A No, I know they swing in the direction
I show.

By the Court.

Q What do you mean by two doors being there?
A The space is so large; there is a six-foot space
between the entrance. There is only one doorway,
it is like the doorway in the court room. A door
swings on each side.

Q You don’t mean a person coming through
would have to go through two sets of doors? A
Not particularly.

By Mr. McDermit.

Q My point is your map doesn’t show that they
swing both ways, if they do that they swing south
as well as north? A I don’t know.
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Q Yon could ascertain that for ns? A Yes.
By Mr. Van Blarcom.

Q How large is the room G? A 56 feet 10
inches by 21 feet 8 inches.

By Myr. McDermit.

Q Going in the dressing room H to K, are there
doors there or just openings? A There is just an
opening with an American flag.

Q Hanging down as a drapery? A Yes, sir.

Q The stage proper J, I suppose there were
steps up to J from the dressing room? A This is
a raised platform; yes, sir.

Q In getting to that plaform you either enter by
Kor H? A Yes, sir.

Q Do you go up steps to the stage? 1 take it
these rooms are fair sized rooms H and K? A Yes,
sir.

Q They measure what approximately? A
About five feet by eight.

Q Eight in length and five in width? A Yes,
sir.

Q Both the same size about? A Yes, sir.

RECESS.

Q Mr. Kempf, I suggested that you go down
during the noon hour to premises 238 Oliver
street; did you go there? A Yes, sir.

Q I now then point out to you that there ap-

pears on the map doors between room B to D. A
Yes.

The Court. 1 suppose you are making this
witness your own, because he made an examina-
tion on May 7, 1914. He has testified as to that
examination when called by the prosecutor. You
are asking him to state what he found today
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Edward G. Kempf, cross.

and it may be that yon are bound unless you
want to except to the ruling.

Myr. McDermit. Anyway it would not make
any difference.

The Court. The trouble is that there is not
any proof that condition today is the same as it
was then. The probabilities are that it was
the same.

Q Bo you remember when you made the exam-
ination on May 7, 1914, of the premises, from which
you drew this map? A Yes, sir.

Q What do you say as to the condition of the
premises now as to what it was then at the time you
made the drawing and map? A It looks to me
to be the same.

Q Now, as to the doors that lead in from the
room B to the room D. Are they the same doors
that were in existence when you made the map? A
It looks so.

Q How do they swing, do they swing into B or
into D or do they swing only one way? A They
swing one way, into room D.

Q What kind of doors are they, single doors or
double doors? A It is a double door.

Q What is the width of the combined two doors ?
A Six feet.

Q What is the height? A Seven feet.

Q So each door’s side would be about three feet
wide? A Three feet wide.

Q Do they swing on hinges? A Yes, sir.

Q Made out of what; what is the material of
which these two doors or double door is con-
structed? A The door is constructed of wood
with the exception of the upper part, which has a
piece of glass in it, which is about four feet six
inches above the floor.
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Q As I understand the glass in these doors are
over a wood panel in the bottom? A Yes, sir.

Q They extend to what height? A About three
feet.

Q What is the nature of the glass? A Ground
glass.

Q Are you able to observe—ean you see through
that glass or can’t you? A It is dull glass and I
doubt whether you can see through it.

Q Did you make any effort to see through it? A
Not particular, just casual.

Q You say to the court and jury a dull glass;
do you mean a glass that is stained? A It is sort
of ground.

Q Ground dull glass? A Yes, sir.

Q Do those doors close complete? Are they a
complete set of doors? A Yes, sir.

Q Did you try them? A Yes, sir.

Q How high do you say the panel of wood is
from the ground? A Four feet, six.

Q How high is the glass? A Two feet.

Q Are there panels of glass in each of the
doors? A Yes, sir.

Q What is the width of the glass and the
heighth of the glass? A The glass is about two
feet high; I didn’t measure the width, but I should
judge it is about two feet.

Q Do you remember what the condition -of those
doors were, the time you made the first examina-
tion; were they open or closed? A They were
open.

Q What was the condition of the doors today?
A  One -of them was closed and the other one was
open.

Q They are not new doors, the doors you ob-
served today? A No, sir.
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Mary Weber, direct.

Q {By Mr. Van Blarcom.) Do 1 understand
that these doors are flush with the surrounding
woodwork? A Yes, sir.

Q There is no open space either above or be-
low? A No, sir.

Q And the door from D into G, does that swing
both ways? A 1 didn’t try that, but I am pretty
sure it don’t.

Q Is there any open space either above or below
that door, is that flush in the woodwork? A 1
don’t think there is. I think it goes up to the ceil-
ing.

Q {By Mr. McDermit). Isn’t there a glass in
the door between D and G? A No, there is not.

Q That is a solid panel door? A Yes, sir.

Q What is the width of it? A Two feet, six
and a half—
Mr. Van Blarcom. 1 offer the map in evi-
dence.

The Court. Received and marked Exhibit
’S. 1.

MARY WEBER, sworn for the State.

Direct examination By Mr. Van Blarcom.

Q You live in Newark? A Yes, sir.

Q How old are you? A Twenty.

Q How long have you lived in Newark? A
About nine years.

Q Where did you live in April, 1914? A 267
Ferry street.

Q With whom did you live? A With my aunt.

Q Do you know where Collins’ dance hall was
at 238 Oliver street? A Yes, sir.

Q You were there on the night of this shooting?
A Yes, sir.
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Q How often did you go in that place before?
A Quite often.

Q What do you mean by that? How many
times a week? A Before that I was there a
couple of times.

Q Couple of times a week? A No, not a week,
about once a month or something like that.

Q You knew the defendant here? A Yes, sir.

Q What name did you know him under? A
Bennett, Jim Bennett.

Q How long have you known him?. A 1 Kknew
him about two years, two or three.

Q Hid you know a man named Baker, who was
shot? A Yes, sir.

Q How long had you known Baker? A About
three.

Q Did you know his other name? A No, I
know him by Frank Baker.

Q What time did you get to the dance hall the
night of this shooting? A About 10 -o’clock.

Q Did you go there with somebody, or go there
alone? A 1 went alone.

Q There are chairs and tables in this hall, I un-
derstand? A Yes, sir.

Q After you went in what did youdo? A 1 sat
right alongside by the table.

Q Where was this table located? A It was
right where you go in from the dance hall, from the
hall right in the dance, right when you go across the
street hall door.

Q This space marked A is the hallway leading
from the street into the dance hall, this .is the
saloon, room B. And here is Jthe entrance through
this little space D into the dance hall, here is the
piano and there is the women’s toilet, there is the
stage. Now, indicate with the pointer, if you will,
where the table was? A 1 went from the street
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Mary Weber, direct.

hall door into the doorway and my table was right
where, was right near the street hall door.

Q Can you point out with your pointer about
where it was? A No; I cant understand that.

Q Was anybody at your table or were you sit-
ting alone? A With a girl named Anna Gurtler
and two other fellows; I >don’t know their names.

Q Did you see Mr. Bennett there that night? A
Yes, sir; he was right in the dance hall.

Q Was he there when you got in there? A Yes,
he was there when I got in there.

Q Did you see Baker come in? A I seen Baker
in there when I got there.

Q What did you see happen there that night?
A  Well, I seen this girl named Lucy, I seen her
talking to Baker in the hallway, and then I seen Big
Sue, I seen Big Sue walk over to a table, the first
time when I got in the dance hall Lucy was talking
to Baker in the hallway and then Big Sue, she went
over to Baker and she said, she was fighting with
him and she said she was married to him. That is
all I heard, and then Big Sue slapped Baker in the
face and Baker slapped her back and then Big Sue
walked over to a table to Jim Bennett and sat right
alongside of Bennett, and then she said something
to. Bennett. About two minutes later Bennett
jumped, got up from the table and was going to hit
Baker and all the rest of them jumped after him
and Big Sue grabbed Bennett’s left hand and pulled
him back again, and Jim Bennett pulled a gun out
of his right hand pants pocket and shot right at
Baker and then he dropped the gun and the gun
was nickel-plated and black handle; then I ran out
and Baker hollered, ‘‘Bennett shot me.’’ I ran out
and went home.

Q Did you say that Bennett tried to hit him?
What did he do? A When Baker tried to hit
him—
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Q Did yon say that Bennett walked over to-
wards Baker and tried to hit him or something like
that? A No ;I said Bennett walked over to Baker
and tried to hit him and the rest of the bunch gets
after him and Sue pulled his hand back again, and
then the crowd got around him and Bovino took the
gun out of his righthand side pocket and shot right
at Baker.

Q How did he try to hit him? A He was try-
ing to hit him with his hand.

Q What did Baker do? A He didn’t do noth-
ing. Only standing there.

Q How did he pull the revolver when he fired it ?
A Like this (indicating).

Q How far apart were they? A About ten
feet away.

Q Which door did you go out of? A The street
door, hall door.

Q Out of the door out through the hall door?
A Yes, sir.

Q Did anybody else go out at the same time?
A I don’t know; I didn’t see nobody. I just ran
out and ran away. I don’t know who ran out. I
didn’t turn around.

Q How many shots were fired? A One.

Q Do you remember where Baker was standing
when Big Sue took him by the arm?

Mr. McDermit. She didn’t say that.

A I said Big Sue took hold of Baker’s hand and
pulled him back, I mean Jim Bennett’s hand, I
made a mistake.

By the Court.

Q Who is Jim Bennett? A There he is, right
there.

Thé Court. Indicating defendant.
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Mary Weber, cross.

By Mr. Van Blarcom.

Q Where was Bennett standing when Big Sue
took hold oh him? A He just stood up from the
table.

Q Where was this table, what part of the hall
was that in? A The table was around this side
and I was sitting around this side (indicating).

Q Was it on the same side he sat you were sit-
ting or on the other side? A On the other side.

Q You knew where the ladies’ toilet was? A
Yes* sir.

Q Was it anywheres near that? A Yes, sir; it
was near that, the ladies’ toilet.

Q How many people were sitting around this
table with Bennett, if any? A About twelve.

Q Before this shooting occurred had twelve
people been sitting there? A They was all sitting
there.

Q Any women? A About three or four.

Q The rest of them were men? A The rest of
them was men; yes, sir.

Q How long had you been in there before the
shooting took place? A About an hour.

Q Had you danced any? A I had two dances.

Cross examination by Mr. McDermit.

Q Where had you been the afternoon before you
had gone in this bar room? A The afternoon of
the same day?

Q Yes. A 1 don’t remember where I was.

Q You weren’t working that afternoon, were
you? A Yes, sir; I was.

Q Where were you working? A Edison’s.

Q What time did you get home from Edison’s?
A Six o’clock.

Q What did you do after you got home? A 1
got home and I got dressed and I went out.
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Q Did yon have your supper! A Yes, sir.

Q What time did you leave the house? A 1
left the house around 7 o’clock.

Q Where did you go for the three hours between
7 and 10 o’clock when you went to the dance hall?
A I don’t know where I was, I was somewheres.

Q I mean the evening of this shooting? A Well,
I don’t know. I left the house around 10 o’clock
that night.

Q You didn’t go out from your house until 10
o’clock? Had you gone to bed after supper? A As
soon as I came home from work I went right down
to the dance, I didn’t go nowheres.

Q You told us a few minutes ago when you went
to the dance hall it was 10 o’clock. A Yes.

Q What did you do from 7 o’clock until 10
o’clock? A Seven o’clock I was sitting on our
stoop until half-past nine and then I went down to
Chick’s.

Q You knew where Chick’s was? A Yes, sir.

Q You had been in there many a time before?
A  Yes.

Q You went down to have a dance? A Yes,
sir.

Q Who did you see in the place down there?
Did you see Chick? A No; I didn’ see Chick.

Q Chick is the proprietor of the place? A I
see him before that, but not after that.

Q You knew this man Baker that was shot? A
Yes, sir.

Q How long had you known him? A About
seven years.

Q You knew Big Sue? A Yes, sir.

Q The girl that was there that night. How long
have you known her? A I don’t know her.

Q How long?' A I don’t even know her, only
by Big Sue.
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Mary Weber, cross.

Q Yon knew her before that night? A Yes,
sir.

Q You sat down and had a drink with her? A
No, sir; I didn’t drink with her.

Q How many times have yon met her? A 1
just met her about three times, but I just heard her
name.

Q You met her about three times in this dance
hall? A Yes, sir.

Q You were in the habit of going in the dance
halls? A No, I was not.

Q You were at that time? A No, sir.

Q You spend your evenings attending dance
halls? A 1 was once.

Q You were in there about an hour, you say that
night? A Yes, sir.

Q When this shooting took place you ran out?
A Yes, sir.

Q Ran up the street? A Yes, sir.

Q Where did you go? A Went home.

Q When did you go back to the dance hall after
that? A When after that?

Q Right after the shooting? A No, sir; I
didn’t go back right after.

Q When did you go back after that? A Just
before I got in, I got arrested.

Q You were arrested about three months ago?
A Yes, sir.

Q This shooting took place over a year and a
half ago? A Yes, sir.

Q You were back to the dance hall a couple of
times? A Yes, sir; I went back but I did not see
Bovino there.

Q You didn’t see Bennett there? A No, sir.

Q You told me once before you thought Bennett
was dead? A I did, yes.

Q Didn’t you? A Yes, sir.
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Q You thought he was electrocuted? A Yes, I
did. "

Q You have been living in Newark? A Yes,
sir; all the time.

Q And have been down to the dance hall? A
Yes, sir.

Q Been down to the dance hall all the time? A
After the shooting I didn’t go out for about a year
and a half.

Q What made you think that Bennett was dead?
A Because I thought there was lot of more wit-
nesses that were against me, because Sue was right
there, she seen the shooting just as much as I did.

By the court.

Q You just said “I thought there were more
witnesses against me.” Then you went on and said
something else. What do you mean by that? A I
thought there was more witnesses.

By Mr. McDermit.

Q You told us before in Court here that the rea-
son why you didn’t tell anybody for a year and a
half about this shooting was because you thought
this man was dead? A Yes.

Q That he had been electrocuted? A Yes, sir.

Q You thought there must have been more wit-
nesses that seen him shoot and that you were sur-
prised? A Yes, sir; and then when I told this he
stopped me, he sent two fellows after me and he
was waiting for me on Mechanic street in a lot. He
sent them two fellows to me and he said to me, did
I say anything about Bovino? *

Q I didn’t ask that question at all.

Mr. McDermit. 1 ask to strike that out. It

is not responsive to my question. It is the
same old story—
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Mpr. Van Blarcom. 1 object to the remark of
counsel that “It is the same old story.”

Mr. McDermit. My motion refers to any
matters that she said that are not responsive to
my question.

The Court. Motion granted.

Tu Q You never told anything about the shooting?
A No, sir.

Q You never told anything about the shooting
for a year and a half? A Yes, sir.

Q You told the story on Mulberry street at mid-
night? A Yes, sir; I told that story.

Q Yes or no. A Yes, sir; to the policeman.

Q You told us in this court room a short while
ago that you saw Bovino, this defendant, hiding
down on Mechanic street in a vacant lot? A Yes,

20 he did.

Q And two men came up to you? A Yes, he

sent two men to me.

Mr. McDermit. 1 ask to strike that out, that
he sent the two men to her.

By the Court.

Q Did you see him talking to these two men?
A Yes, sir; he was following me up with these two
men..
30 Q Did you see him talking to the two men? A
Yes, sir.

The Court. Motion granted.

By Mr. McDermit.

Q Two men said to you what? A They said to

me, “ Come on down to Chick’s and have a drink.”

I said, “ No, sir.” He said, “ Did you say anything
about Bovino?” 1 said, “Yes, I did,” and then he
said, “ Why, you better look out for yourself. If

40 he don’t shoot you why I will do it,” and then he
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was going to hit me, he done this way (indicating)
but I jumped away and I stopped an officer and told
him.

Q That was 12 o’clock at night? A Yes, sir.

Q Midnight?. A Yes, sir.

Q What were you doing up on Mulberry street
at 12 o’clock at night? A 1 was going home.

Q Where had you been? A To a dance.

Q Been to another dance? A This dance was
on Ferry street.

Q And you were going home that way? A Yes,
sir.

Q You made a statement in writing to the police
that you signed? A Yes, sir.

Q In that statement in writing you told the po-
lice that you were held up on the corner of Green
street and Mulberry street, didn’t you? A I
stopped a cop.

Q Did you make that statement? A No, sir.

Q Then if it is contained in any statement that

you told the police that you were held up at Green
street and Mulberry, it is a lie? A No, sir; I

wasn’t held up on Green street.

Q Then if you made a statement that these
people stopped you at the corner of Mulberry and
Green street it is a lie?

The Court. You,cannot ask her if it is a lie.
You can ask her if it is a fact.
Q Did you or did you not? A I did not.
Q You didn’t sign such a statement? A No.

By the Court. *

Q Is it correct if it says in the statement that
was just referred to by Mr. McDermit, is that right
or is that statement correct you made on the stand ?
A No, I made the statement I was held up on Mul-
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Mary Weber, cross.

berry street by the policeman. 1 stopped a police-
man at Mulberry and Green.

By Mr. McDermit.

Q You made the statement at police headquar-
ters on the night that you went there with the offi-
cers on Mulberry street? A Yes, sir.

Q You made it in the presence of three or four
officers? A No; I only met one that night.

Q In the presence of four or five officers? A
They was detectives.

Q Well, call them detectives, four or five of
them, didn’t you? A Yes.

Q Didn’t you tell them and didn’t they write a
statement in which you said that you were held up
on the corner of Green and Mulberry street? A
Yes,_ sir.

QI Now, you say you were held up at Mechanic
and Mulberry? A The fellows stopped me and I
ran all the way from Mechanic and Mulberry down
to Green street.

Q You told us in Court here that you saw Bo-
vino hiding down on Mechanic street in a vacant
lot? A Yes, sir.

Q And that you met these two fellows on the
corner of Mechanic and Mulberry street? A Yes,
sir.

Q And they held you up at the corner of Me-
chanic and Mulberry street? A Yes, sir.

Q And that you called a policeman? A 1
didn’t see no police officer. I ran down to Green
street.

Q Didn’t you testify here in this court room
that you called an officer at Mechanic and Mulberry
street? A No, sir.

Q Now, you say you ran from Mechanic and
Mulberry to Green street? A Yes, sir; I always
said that before.
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Q Where had yon been that night before you
came up to Mulberry street? A 1 went to a
dance.

Q You had been in drinking with two men in
Klein’s saloon? A Yes, sir.

Q What did you drink? A Soda.

Q You knew where you was that evening when
you started out? A 1 don’t know all the time I
started out.

Q Who were the two men you were with? A
Two American fellows. I know them to see.

Q Know them on the street? A 1 know them
just to see.

By the Court.

Q You mean you knew their faces and not their
names? A 1 know by their first name, Eddie and
the other fellow, I dont know what his name is.

Q You don’t know the last name? A 1 don’t
know the last name.

By Mr. McDermit.

Q You went in this side room in Klein’s to have
a couple of drinks between 7 and 8 o’clock? A
Yes, sir.

Q What did you drink? A Two sodas.

Q What did you drink between 8 and 9 o’clock?
A Nothing.

Q Where were you before 8 and 9 o’clock? A
When we left Klein’s I went down to a dance.

Q Where was this dance? A Down Ferry
street.
* Q Whereabouts on Ferry street? A Right
near Hamburg Place and the park.

Q How many people were down there? A Lot
of people.

Q Did you know anybody down there? A No,
sir.

30

40



10

20

30

40

30

Mary Weber, cross.

Q What did yon go down there for? A 1 just
went in there. I know somebody down there.

Q Did you have anything to drink in there? A
No, sir.

Q Have any dances in there? A Yes, sir.

Q Did you come out with any men? A No,
sir-

Q Drink with any men in there? A No, sir.

Q Did you drink with anybody, treat yourself?
A Yes, sir.

Q You stayed there until 12 o’clock? A Yes,
sir.

Q Whereabouts do you live in Newark? A 1
used to live on Ferry street, then I lived on Walnut
street.

Q Whereabouts on Ferry street did you live the
night you took this drink with the men? A I lived
on Walnut street.

Q What number on Walnut street? A 98.

Q Where is 98 Walnut? A Between Railroad
avenue and Mulberry.

Q Who did you live with there? A A lady
that T know.

Q What is her name? A 1 don’t know her
name.

Q You don’t know her name? Are you liv-
ing there yet? A I lived there three months. I
don’t know her name.

Q You have been living there altogether three
months? A Three months.

Q Where did you live before that? A Ferry
street.

Q Who did you live with there? A My aunt.

Q Why don’t you live there now. A Because
I dont feel like it.

Q You are still working for Edison? A Yes,
sir.
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Q Working there now? A 1 don’t work there
now. I am in jail now.

Q How long have yon been in jail? A About
three months.

Q Where did yon go after yon were taken to
police headquarters that night? A What night?

Q The night you met these people on Green
street, on Mechanic street? A 1 went to police
headquarters.

Q Yon were locked up? A Yes, sir.

Q And then Bovino was arrested the next day?
A 1 don’t know the next day, but he was arrested
right after that.

Q Yon and he were always good friends? A
Certainly I was.

Q You knew him pretty well? A Yes, sir.

A  Ever go out with him? A No, sir.

Q Are yon sure about that? A Yes, sir.

,Q Ever dance with him? A Yes, sir. ¢

Q How many times did you go back to this
dance hall from the time of the shooting up to the
time you were arrested? A Only two times.

Q When were they? A One was Tuesday
night and the next was Tuesday night, too.

. Q How long after the shooting? A Just be-
fore I got arrested, about a month before.

Q Hid you inquire from anybody what had be-
come of Bennett or Bovino? A No, I never took
notice.

O Hid you ask anybody down to the dance hall
what had become of the man that shot the other
man? A No, sir; because I wasn’t there long. 1
just got in, and then I went out.

_Q You just Avent in for a short while? A Yes,
sir.

Q Why didn't you stay longer? A Because I
didnt Avant to stav.
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Q Why? A Because I didn’t.

Q Why? A Because I just went in there and
had two dances and walked out.

Q You walked over from the East Park zone
over to this place a couple of times? A Yes, sir.

Q You never inquired what had become of
Baker? You knew that Baker had died? A I
knew he died.

Q Hoav did you find that out? A 1[I seen him
when he shot him.

Q You seen him when he died? .A 1 didnt see
him when he died. 1 seen when Bovino shot him.

Q When did he die? A 1 don’t know.

Q When did you hear about it? A I know that
he died, that is all.

Q When did you hear he died? A I read it in
e paper.

Q Had you read in the newspaper the account
that Baker had died? A Yes, and I heard that
Bovino was arrested right after.

Q You read in the paper that Bovino was ar-
rested. You didn’t call anybody’s attention to the
fact that you saw Bovino do the shooting, did you?
A No.

Q Never said a word about it? A Never said
a word about it.

Q I understand you to say that you thought he
was dead, that he was electrocuted by the law.

Mr. Van Blarcom. You are referring to Bo-
vino now?

A  Yes, I thought he was dead.

Q During all this time you were reading the
newspapers and running around to all these dance
halls? A No, sir; I wasnt running around to
dance halls no more after that. 1 was only there
twice in that dance hall before I was arrested.

Q You knew Lucy? A Yes, sir.
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Q How long do you know Lucy? A Know her
about two years, but I don’t know her last name,
only her first name.

Q What was the name of the girl that was sit-
ting at the table with you? A Anna Ghirtler.

Q How long do you know her? A About two
years.

Q You know all the girls that used to go down
to this place? A Yes, I do.

Q There were, about fifteen or twenty girls that
used to come down every Saturday night? A Not
SO many.

Q How many times had you been to this dance
hall altogether before the shooting took place? A
Before I was in there about once a month.

Q Once a month for two or three years? A
Once a month. .

Q How old do you say you are now? A
Twenty.

Q How old were you first when you started to
go into these dance balls? A About fifteen.

Q You have got a mother? A No, not here.

Q Father? A No, sir; not here; on the other
side.

Q How long have you been in this country? A
Nine years.

Q Didn’t you testify in this court room that
you had gone to this dance hall twice shortly after
the shooting and then you didn’t go there for a
year and a half again?

The Court. Don’t answer.
A No, sir.
The Court. You have got to proceed in or-

der and call the attention of the witness to the
time when it is alleged she testified.

Q Didn’t you in this court room, before his
Honor, the present Judge, and in the presence of
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Mr. Van Blarcom and myself at a trial, two or
three weeks ago, testify that yon had visited that
place two or three times? A No, sir.

Q Didn’t you say yon had gone there twice after
the shooting? A Yes, after the shooting.

Q And that the last time you went there after
that was a short time before the arrest? A Yes
sir; about a month before.

Q Three times? A Two times.

Q When you went in this place at 10 o ’clock in
the evening on this night where had you been, any
place at all that evening? A No, sir.

Q You came in here which way, through the
saloon? A No, sir; through the street hall door.

Q Are there any steps in front of this place? A
Yes, sir.

Q How many steps? A 1 don’t know how
many, about four or three.

Q You went down through this room A into the
room G? A Yes, sir.

Q When you got in there who was in there? A
Everybody was in there.

Q How many people? A About thirty-five or
forty-five.

Q Who did you talk to when you went in there?
A 1 sat at a table with a girl named Anna Gurtler
and two fellows.

Q What did you say; what were you talking
about? A I don’t know what I was talking about.
I know I was talking.

Q Were you dancing there? A Yes.

Q How often did you dance? A 1 only had
two dances. ’

Q Who did you dance with? A 1 don’t re-
member the fellows.

Q Were they strangers to you? A No, I don’t
know the fellows, I don’t know their names.
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Q They were there to meet yon? A They
were just there to sit around.

Q You danced with these fellows before? A
Yes, 1 did.

Q A number of times? A Yes, sir;I did.

Q What is their names? A 1 don’t know the
names of them.

Q Oh, yes, you do. What is the names? A
How did I know the names?

The Court. Just answer the question.

A 1 don’t know the names.

Q What is the first name? A 1 don’t know. .

Q Didn’t you tell us the names once before in
this court room? A No, sir; I said about the

fellow, Kid Joe, and two fellows from New York,
that is 'all.

Q Two fellows from New York were there? A¥

Yes, sir.

Q And Kid Joe. Who is Kid Joe? A A little
short fellow.

Q What is the name of the fellow from New
York? A 1 don’t know from New York.

Q Is one named Frank? A 1 don’t know.

Q How often "did you dance with the fellow
from New York? A One dance.

Q Had you ever seen them before? A Yes,
I seen them.

Q How often had he been there before? A 1
m’t him there about two or three times.

Q How many times did you dance with him
before this dance? A 1 never danced with him
before.

Q This is the first time you danced with him?
A Yes, sir.

Q Did he treat you? A No, he didn’t.

.Q Did he give you any money? A No, sir.
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Q Did yon go in the dressing room with him?
A No, sir.

Q Did yon go out with him that night? A No,
sir.

Q What time was it you saw Baker? A When
I got in the dance hall at ten o’clock I seen him.
He was there before.

Q How do you fix the time that it was ten
o’clock you got there? A Because I know it was
ten o’clock.

Q How do you know that? A How do I know?
I looked at the clock.

.*Q What clock? A When I was outside before
I got in there.

Q What clock did you look at outside before
you got in there? A There are lots of clocks.

Q What clock did you look at? A 1 can’t say
'what clock. I know it was ten o ’clock.

Q Where is there any clock down in that neigh-
borhood? A There is a lot of clocks in the stores
and every place.

Q Tell us one store that you looked at that
night? A A store right up on the corner.

Q Did you look in there? A Yes, sir.

Q Ever been in there? A Yes, and 1 looked
at the clock in Chick’s place and it was ten o’clock.

Q You went out in the bar room? A 1 didn’t
go in the bar room. I can see from the street when
I went in there.

Q How can you see in Chick’s bar room the
clock? A When you go in the clock is right
there (indicating).

Q The clock is where, in the back of the door
or rear of the room? A Back of the door. There
is the clock and there is the door (indicating).

Q So you went in the dance hall? A Yes, I
did.
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Q Where did yon see this clock, from the street
or from the hallway? A From the street.

Q How did you come to look in the bar room?
A Because I just happened to go in and I looked
at the clock.

Q Did you enter this dance hall from the bar
room? A No, I went through the hall.

Q How was it you looked in the bar room? A
I just happened to look in.

Q You looked in to see from the street before
you went in the ball room? A Yes, sir.

Q What was the idea of looking at the clock?
A Just happened to look at the clock, that is all.
Q You had plenty of time? A No, I didn’t.

Q Did you have any engagement that made you
leave there later? A No.

Q You remained there about an hour? A Yes,
sir.

Q Then you saw Big Sue there? A Yes.

Q You saw Baker there? A Yes.

Q When did you first see Baker? A As soon
as I went in there.

Q Talk to him? A No, I didn’t. 1 said hello
to him.

Q What did he say? A He said hello, too.

Q Where was he when he said hello to you? A
He was right standing at the door in the hallway
inside the door when you go in the dance hall.

Q In the room C? A Yes, sir.

Q You passed in. Who did you speak to after
you spoke to Baker? A I went right in. As soon
as I went in I sat at the table.

Q Do you know Mike, the private officer there,
the fellow with the large mustache? A 1 know
him, but I never seen him that night.

Q Did you talk to anybody else when you went
in? A No, sir; I didn’t talk to anybody.
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Q Did you talk to Lucy? A No, not to Lucy.

Q Did you see any talk between Lucy and Ben-
nett? A I seen Baker talk to Lucy right near
the hallway and the dance hall, right at the side
there. He was talking to her and then Big Sue
went over and she said she was married to him.
She said that to him.

Q Who did she say that to? A To Baker.

Q Give us the words? A Those are the
words.

Q Tell us the words? A She said, “I am mar-
ried to you.” Big Sue said that to Baker, “I dont
want you to bother with any girls because I am
married to you.”

Q Where were you when you heard that con-
versation? A 1 was right alongside of him, about
ten feet away from him.

Q Where was Lucy? A Lucy went in the
dressing room.

Q Back in the dressing room? A Yes, sir.

Q She was in the dressing room on the side
where the piano is? A Yes, sir.

Q How do you know she was in there? A Be-
cause, I saw her go in.

Q You saw her leave and go in there? A Yes,
sir.

Q Did she go in there alone? A She went in
there alone..

Q While she was inside this trouble took place
between Sue and Baker, did it? A Yes, sir.

Q What next took place after she said that? A
Well, this Big Sue walked over to Bovino, right at
the table. Bennett was sitting around the table
with a couple of fellows and Big Sue slapped Baker
and went over to Bennett and sat right alongside
of him and she said something to him. About two
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minutes later Bennett jumped up and walked right
into Baker and he was going to hit Baker.

Q When you were sitting there, you were sit-
ting on this side of the room, indicating the wall
on the side of the room Cis on? A On this side.

Q You were sitting on the wall near Broad
street? A Yes.

Q And they were sitting over at a table near
this piano? A Yes, sir.

Q Where was Baker standing? A Baker was
standing right at the door; when you go in the
dance hall there is a bar room and hall door and
Baker was standing right at the hall door.

Q Right near the bar room?

The Court. She said in the dance hall

Q Have you seen this map before? A 1 can’t
understand it.

Q I will explain it. This room here G is a dance
hall. This room marked A is a hallway coming
from the street. This room C is a space between
the hallway and the dance hall. This is the bar
room. This is the room that leads in from D to the
dance hall (indicating). Show us in the map where
Baker was standing at the time you saw Bennett
shoot him? A Baker ran into that hall. He was
standing right into that hallway where you go
from the street. He was standing right by that a
little while, away from it a couple of steps.

Q He was standing in the hallway from the
door that leads into the saloon, was he? A Yes,
little bit further.

Q He was in the hallway between this door and
the room that leads into the dance ball, was he? A
Yes, sir.

Q Just point out about where he was? A 1
can’t understand.
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Q This is the bar in B. B represents the
saloon. All these things are in B, the saloon.
This is the hallway and here is the hallway that
conies from the hall into the saloon. A This is
the hall that leads into the dance hall.

Q This is the front bar. This is the hallway.
Where was he! A He was right like this (indi-
cating).

Q That is, he was in what you call the hallway?
A No, dance hall, he was.

Q He was in the dance hall? A Right from
the hallway.

Q The dance hall doesn’t commence until you
get to this line. There is a door that leads from
the street into the hallway. You come in the hall-
way from the street. As you go up the hallway
from the dance hall there is another door that leads
into the saloon turning to your right. As you go
on further towards room C there is another door
that leads into that room C and from room C there
is another door that leads into the dance hall.

Q Will you point out on the map. The dance
hall starts here. Point out on the map where it
was that Baker was standing when you saw the
shot tired? A He was standing right from the
hall door in the dance hall.

Q Then he was in point of fact in the dance
hall? A In the dance hall right near, between
the hall room and between the bar room.

Q Do you know where the small room is? A
Yes, sir.

Q Between the main entrance and the ball room?
A Yes.

Q There is a small room that stands in between
the hall, between the dance hall? A Yes.

Q Was he in that space, in C? A Yes.
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Q Was he near the door that leads from A to C
or was he in the door that leads into the ball room?
A He was between them.

Q So he was in room C? A He was between
them two doors in the dance hall.

Q Yon understand me correctly. I will go over
this again, because it is important. A is the hall-
way. This is the first door that you come in from
the street. You walk into the hallway and then
there is a door that turns to the right to go in the
saloon. You go on down the hallway until you
strike another door that enters another little room.
Then there is another door that goes into the back'
room. Where was he when this trouble took place ?
A He was between the two doors. There is a
door and there is a door (indicating).

Q And you were seated? A I was sitting
right on the side.

Q Do you remember where the oyster counter
is there? A No.

Q Do you remember where the case is that has
the flags in it? A Yes.

Q Point out to where the flags are marked in
red? A Near the piano.

Q No, a case down towards the room C, a glass
case. A The time I was in there wasn’ no case.

Q Wasn’t there? A No, no case there that I
saw.

Q Now, you saw Sue slap Baker and then
Baker slap Sue back? A Yes.

Q Then what took place? A Baker slapped
Sue back; then what is her name, Big Sue walked
over to Bovino and sat right alongside of Bovino.

Q Sat down at a table with him? A Yes, sat
right alongside of him and Bovino got up.

Q How long did she sit there with him? A
About two minutes, and then he jumped up from
the table and he was going to hit Baker.
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Q Just show us how he was going to hit Baker?
A He jumped up. He was going right up to
Baker and there was a bunch of fellows around
him.

Q What were the fellows doing? A They was
all going at Baker and then Big Sue grabbed his

2U left hand and pulled him back again and Bovino
took the gun out from his right-hand pocket and
shot right at Baker and he fell.

Q Then, Big Sue grabbed his right hand and
pulled him around so he wouldn’t hit Baker and
while he was pulling him around he put his hands
"down in his right-hand pants pocket and pulled the
gun and fired? A Yes, and it was a nickel-plated
gun.

Q We heard the nickle-plated gun before? A

20 Yes, I seen it. He took the nickle-plated gun and
shot right at Baker and Baker fell.

By the Court.

Q How did he hold it? A Like this (indicat-
ing).

Q Was it any higher than that? A No, I
didn’t see.

The Court. W itness indicates about her
waist line.

By Mr. McDermit.

Q Then this whole crowd came from this table
back of Bovino? A Yes.

Q They all jumped up from the table together?
A Yes.

Q And ran towards Baker? A Yes.

Q And as Bovino was .getting close to Baker
Big Sue grabbed him by the left arm? A Yes.

40 Q Left hand and held him? A Yes.
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Q While she was holding him he put his hands

down in his pants pocket and pulled the gun and
shot? A Yes.

Q And then threw the gun away? A Threw
the gun away, yes.

Q When you seen that what did you do? A I
ran out.

Q Where did you have to run from? A 1
ran right to the street, out in the hall door.

Q Where did you have to run from, the dance
hall? A Yes.

Q Were you in room C at all? A Yes.

Q Did you run from there? A Yes, sir.

Q That is where the trouble took place? A
Yes.

Q You ran out through the street and ran
away? A Yes.

Q As you passed, you heard Baker say, “ Ben-
nett shot me?” A Yes, he said it right there.

Q Did you make that statement to the police
when they took your statement? A Yes.

Q Did you make that statement when you swore
here on the witness stand two weeks ago? A I
did.

Q Do you stand by that? A Yes, I did say
that.

Q Did you tell the jury in the other trial that
Baker said.to you as you passed that Bennett
shot him? A Yes, I did.

Q How sure are you about it? A Because I
know I did say it because it was true because I
heard it.

Q. Who have you talked to since this case was
tried before? A I don’t know who I was talking
to.

Q Who told you to tell the story now that Ben-
nett made the remark, that Baker made the re-
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mark that Bennett had. shot him, who told you to
say that today? A What do you mean? I don’t
know what you mean.

Q You say you did not make that statement in
court before? A I did say.

Q I ask you the question again whether you
told us in court before that you heard Baker make
the statement that Bovino had shot him? A Yps
he did.

Q Did you make that statement in court before ?
A Yes, I did.

Q Did you talk to Lucy since this case was on?
A No, sir.

Q Have you talked to anybody since this case
was tried a couple of weeks ago? A No.

Q -No one at all? A No, sir.

Q Anyone give you a new subpoena? A No
Sir.

Q A new paper to come here? A No, sir.

Q You never sat during the evening in any part
of the hall except alongside of where this room C
is? A Yes.

Q You never sat up in the dressing room? A
No.

Q Never went in the toilet? A No.

Q At no time? A No.

Q Never left the dance hall? A No.

Q You left the hall at eleven o’clock? A

Eleven o’clock, yes.

Q That is right, is it? You never talked to
your aunt or to anybody about what took place
A No.

Q You never discussed at any time the episode
of the shooting until the night you say you were
attacked on Mulberry street a year and a half
after? A No.
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Q Never talked to anybody? A Never talked
to anybody.

Q You knew he was dead, had read the news-
papers? A Yes.

Q And thought the other man was executed?
You never talked to anybody at all? A No, sir.

Q That is so? A Yes.

Q You are sure about that? A Yes, I am
sure about that.

Q You told us at the last trial in this court that
the two men that attacked you, you did not know, is
that right, yes or no? A Yes.

The Court. She does not have to answer
yes or no to that question.

Q You testified, did you not, at a trial had in
this court room a couple of weeks ago that you did
not know who the men were that attacked you? A
One of the fellows was on the stand here.

Q You testified in this room in that trial that
you did not know who the men were that attacked
you? A Yes, I did.

Q You had sat at a table with a witness who
was called in this court room at the last trial? A
No, sir.

Q In the hall? A That was the witness, that
wasn’t the fellow that was sitting.

Q Didn’t Anna Gurtler and you sit with a man
called Cooper? A No, it was only Anna Gurtler
and two other fellows. I don’t know who they are.

Q You have mentioned them before? A 1
know them to see, but I don’t know them by name.

Q But you had met them a number of times at
this place? A Yes, sir.

Q How many times had you met them? A 1
don’t know how many times that I met them.

Q Do you know a girl named Cooper? A No,
sir.
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Q Josephine Cooper? A No, sir.
Q Never heard that name before? A No 1
never heard any.
Q Give us the names of the girls that were down
there ?
The Court. W hen?

Mpr. McDermit. At the time of the shooting.

A There was a girl, one name, that is all I
know, Lucy, and Big Sue.

Q May Gilling? A No, Anna Gurtler.

Q Do you know a girl named Mae Gilling? A
No, sir.

Q Do you know Josephine Cooper? A No.

Q What other girl did you know? A There
was a lot of girls, I dont know the name of them.

Q You associated with these girls? A Yes
but I don’t know them, I wasn’t out with any of
them girls. I only seen them in the dance hall.

Q Who was the other girl sitting at a table with
you?

The Court. She has already told a half a
dozen times.

Q Who were the other girls sitting at the table
with Big Sue? A I don’t know who they are.
There was a bunch of girls.

A know any of the men that were sit-
ting at the table with Big Sue? A X only know
Kid Joe and two fellows from New York.

Q Who else was there besides these people? A
There was a lot of people, I don’t know them.

Q Didn’t you see Chick Collins? A No.

Q Was he in the dance hall at that time? A
No, sir.

Q Was he in there at the time of the shooting?
A No, sir.

Q How do you know that? A Because I didn’t
see him.
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Q Was Joe the Kid in there at the time of the
shooting? A Yes, he was in there.

Q Are yon sure about that? A I am sure
about that.

Q Where was he located? A He was sitting
right alongside of Bennett at the table.

Q You are certain she sat down at this table?
A I don’t understand you.

Q That Big Sue sat down at this table where
Bovino was? A Yes, sir.

Q Didnt you testify in this court room before
at the last trial that Big Sue came over to where
Bovino was sitting and leaning over whispered
something to him? A No, I said she walked
over and sat alongside of Bennett.

Q And they were in there two minutes, is that
so? A Yes.

By Mr. Van Blarcom.

Q You have been held under arrest as a wit-
ness in this case? A Yes, sir.

Q You haven’t been charged with any offense?
A No, sir.

Q It was on Mulberry street that these two men
came up and spoke to you? A Yes, it was Mul-
berry and Mechanic.

Q How far from Green street? A Three
blocks up, three blocks this way to Market street.

0 Towards the city hall? A Yes, sir.

Q When did you first see these men that spoke
to you that night? A I seen them about a day
before.

Q I mean that night? A What do you mean?

Q' That night they spoke to you on Mulberry
street; how long before they spoke to you had you
seen them? A I seen them follow me up.
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Q How far did they follow you? A They fol-
lowed me from Van Buren street away up to Run-
yon street and I left them there, Bennett and two
other fellows and when I got as far as Mulberry
street, I went into Mulberry and I didn’t see no-
body. A fter that them two fellows that was with
Bennett, they come out of Mechanic street, they
came out facing me when I was walking down
Mulberry street.

Q Did you walk up Market street? A Yes.

Q Then turned into Mulberry? A Yes.

Q And then the next street you came to after
you turned into Mulberry street is what? A Is
Mechanic.

Q You saw these two men there? A Yes, they
was right there.

Q Did you see anything of Bovino? A Yes,
Bovino was right, staying back in the lot not far
away from the corner.

Q What did these men say to you? A He
said to me, “ Come on down to Chick’s and have a
drink.” I said, “No.” He said, “Don’t you want
to come down.” They coaxed me and I said
“No”; and then he said, “ Did you say anything
about Bennett,” and I says, “ Yes, I did, because
it was true.” That is the way I said it. Then he
said to me, “If you don’t look out for yourself he
will shoot you, and if he don’t shoot you I will do
it,” and then he jumped up and I ran away from
him and ran all the way to Green street and saw
the cop.

Q You met an officer on Green street and you
told him? A Yes, sir.

Q And then you were placed under arrest as a
witness? A Yes, sir.

Q You say they asked you if you said anything
about Bovino and you said yes. Had you said
anything? A Yes, I did.
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Q How many people have yon said anything
to! A I only said it to two fellows. They heard
me. I wasn’t far away from the place I said that,
it was only about a block away from Chick Collins’
place and he must have been over to Bennett’s and
the next night they followed me np.

Q How long before this night that these two
men spoke to you had you spoken to these two fel-
lows about Bennett? A 1 said it on Sunday night
and Monday night they followed me.

Q And these two men you spoke to about Ben-
nett, that was about a block away from Collins’
place? A Yes, about a block away. [ was afraid
he was going to shoot me and so I might as well
come out with it.

Q At the time you say you didn’t know either of
these men? A X know them to see but I don't
know their name.

Q You said at the last trial of this case one
of these men was a witness? A Yes, a witness
herf

Q Witness for the defendant or for the state?
A For the defendant.

Q How many doors are there that you go from
the dance hall out into the hall that leads to the
street? A The first door going from the street,
the second door goes into the hall, the dance hall,
two doors.

Q On this map here there is a door from the
street. You walked along the hall and there is
another door? A Yes.

Q That leads into another room? A Yes, sir;
the dance hall.

Q No, that is not supposed to be the dance
hall? A I thought that was the dance hall.

Q The dance hall begins here (indicating) this
is supposed to be a little ante-room or space be-
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tween the hallway that goes through the street and
the dance hall? A Yes, sir.

Q Are these two doors open or shut? A They
are always open.

Q Do I understand you to have said that Ben-
nett or Baker rather, when he was shot was in the
dance hall itself? A Yes.

Q He was in the dance hall, in the dancing
room? A Yes.

Q You pointed out to the jury and gave us to
understand he was in this little room, indicating C.
W as he in the dance hall or in this little room? A
He was in this dance hall the time I seen him, in
the dance hall, from the hall where you go into the
dance hall, right in the hall but at the door.

Q He was standing in the doorway? A In the
doorway with Lucy the time I seen him.

Q When you ran out which door did you go out
of? A I went out of the street door, the hall door,

Q You didnt go out through the saloon? A
No.

By Mr. McDermit.

Q What were the names of the two men that
you told the Sunday night before this trouble on
Mulberry street that you were going to squeal on
bovino, that Bovino did the shooting? A What
were the names of them? I don’t know the namer.
of them.

Mr. Van Blarcom. 1 object. She didn’t say
she was going to squeal.

The Court. Sustained.

Q You testified a few seconds ago that you went
within a block of Chick’s saloon the Sunday nigl
before the episode on Mulberry street and that you
met two men and that you told these two men that
Bovino did the shooting? A Yes.
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Q Give us the names of the two men? A I
don’t know the names.

Q Did yon pick up these two men? A No, I
didn’t pick them up. I know them to see hut I
don’t know the names of them.

Q You went within a block of Chick’s hall and
picked up two fellows whom you only knew by sight
and told them about the shooting? A [ said when
I met Bovino one night just before the time I ever
told it, I was looking at him, I said “ How is it that
Bovino is out? I thought he was dead long ago.”

Q So that your story now is that you saw Bovino
in the street a year and a half after this alleged
murder? A Yes, sir.

Q And that you met these two fellows in the
street within a block of Chick’s hall? A Yes.

Q And that you said to him “ How is it Bovino
is out? I thought he was dead?” A Yes, I did.
I thought he was dead. Then them two fellows
went over and told him—

Q Never mind. That is what you thought.
That is not testimony.

By the Court.

Q When you said that to these two fellows did
you see Bovino? A I seen Bovino one night com-
ing up. .3 0

Q No, I am asking you if you said this or this
is what you thought? A I thought it.

By Mr. McDermit.

Q You thought he was dead? A Yes, sir.

Q And because you saw him in the street? A
Yes, sir.

Q You stopped these two fellows within a block
of Chick’s hall? A Yes, sir.

Q And wanted to know why he was alive? A
Yes, sir.

20
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Mary Weber, cross.

Q Tell the jury what you said to these two fel-
lows? A When I met them I said to them I seen
Bovino inside. “ How is it Bennett is living now.
I thought he was dead long ago. I thought he got
the chair.” They said, “ W hat for?” 1 said, “ He
is the fellow who shot Baker,” and then Monday
night those two fellows were following me.

Q So on Sunday night you went within a block
of this place on a Sunday night, did you? A Yes,
sir.

Q While you were so scared? A I wasn’t.

Q One minute, you were so scared when you
walked up from the dance hall Down Neck that
you came up Ferry street to Market and over
Market to Mulberry and from Mulberry to Walnut,
that is right? A Yes.

Q Why were you over within a block of Chick’s
dance hall on Sunday night, did you have a date
over there? A No, I didn’t.

Q You know what a date is? A No.

Q What were you doing over in the vicinity of
Chick’s place on a Sunday night? A Sunday
night I was talking to somebody on the corner.

Q Who were you talking to? A Somebody.

Q Who was it? A I don’t know.

Q Been down to the park with him? A No,
I wasnt down to the park.

Q What was his name? A I don’t know who
he is.

Q Where did you pick him up? A I know him
to see.

Q Have anything to drink with him that night?
A No, sir.

Q Talking with him long? A I talked to him.

Q You had a kind of liking to go back towards
Chick’s neighborhood. A No.
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Q From where you lived on Ferry street at that
time, that is quite a distance from Chick’s hall?
Is it a mile? A Yes.

Q What were you doing down there? Did you
g0 back to the East Park that night? A W hat
night?

Q This Sunday night? You know what night 1
mean.

Mr. Van Blarcom. 1 object to that comment.

The Court. Yes, the remark will be stricken
out, and the jury will disregard it.

Q Who was the fellow you were with on this
Sunday night? A 1 don’t know who he is.

Q Where did you pick him up? A I just met
him and I know him to see and I don’t know his
name.

Q Where did you pick him up, where did you
meet him? A At the corner of Oliver.

Q And Adams? A Yes, sir.

Q You got down within a couple of doors of
Chick’s place? A East Kinney street.

Q That is a block from Chick’s? A Yes.

Q How did you come to go down there? A
I just happened to pass.

Q What time of the night was that? A That
was early, only about nine o ’clock.

Q What were you doing over a mile from your
home down towards Chick’s place?

By the Court.

Q Where did you live then? A Before the
time I met that fellow, Sunday?
Q Yes? A 1 lived on Walnut street.

By Mr. McDermit.

Q How far is that from there? That is further
yet, further than Ferry street? A No, it is not.
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Mary Weber, cross.

By the Court.

Q How far away is it from there, W alnut street,
from where yon live, to Oliver and Adams streets?
A T don’t know how far it is.

Q Did you walk there? A Yes, I walked.

Q About how many blocks? A Walked all the
way there,, all the way down Adams street.

By Mr. McDermit.

Q Why was it you went to Walnut street? A
Because I had a date with a girl.

Q What is the girl’s name? A She lives up
town.

Q What is her name? A I dont know her
name.

Q Had a date with a girl at nine o’clock at
Chick’s place? A Yes, she worked with me.

Q What is her name? A I don’t know her
name.

Q Where does she work, Edison’s? A Yes.

Q Where did you say she lived? A She lived
Down Neck.

Q Whereabouts Down  Neck? A  Niagara
street.

Q What number? A [ don’t know the num-
ber.

Q Working in the shop? A Yes.

Q What is her name? A [ don’t know.

Q What were you going to do with a date with
her at nine o’clock at night? A I had a date with
her, that is all.

Q For what purpose? A Because I had a date
with her.

Q A mile from your home, a mile and a half
from your home? A Yes.

Q Why didn’t you go to her house? A Be-
cause [ didn’t want to.



Mary Weber, cross.

Q Give us her name? A I don’t know her
name.

Q First name? A Annie.

Q What is her last name? A I don’t know
her name.

Q You met her? .A Yes.

Q What did you have after you met her? A
Just went for a walk.

Q Pick up two fellows? A No.

Q Was she with you when the other two fellows
met you? A No.

Q Why not? A She didn’t show up.

Q You didn’t tell us that was so when you said
she came over there.

The Court. She did not say that.

Q Did you g0 to find out why she didn’t show
up? A No. I didn’t go to find out.

Q Where were you going to meet her? A On
East Kinney street.

Q What number on East Kinney street? A
There is no number on the corner, Kinney and
Adams streets.

Q What did you make the appointment down
there for? A Because I just made it down there.

Q What for? A Because I made it.

Q Why did you make an appointment at nine
o’clock on a Sunday night, one block from Chick’s?
A I don’t know why.

Q You could see her the next morning at work?
A No, how could I see her.

Q When you didn't find her you found these
two fellows, you told these two fellows the story?
A Yes, I found these two fellows.

Q What is their names? A I don’t know the
names.
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Mary Weber, cross.

Q Have yon seen them in the court room since
this trial went on or the other trial? A No 1
didn’t see any strangers.

Q They were strangers to yon? A They wasn’t
strangers, but I don’t know their names.

Q How often had you met them? A Down to
the dance.

Q What dances? A Down to Chick’s.

Q How long before that had you met them to-
day? *A Before I ever went in there, before the
shooting was done.

Q Met them after? A No, I didn't.

Q You hadn’t seen these fellows at all for a long
time after the shooting, but suddenly upon this
Sunday night you met these two fellows and seen
Bovino and supposed he was dead, is that true? A
Yes, sir.

Q That is so? A Yes, sir.

Q You can’t give us the names? A No, sir.

Q Were they the two people that came up with
you that night on Market street? A Yes, sir.

Q Why didn’t you call some -officer’s attention
to it, from Ferry street to Market street, past the
Market street depot? A Because there was no
officers around. They was all down to the depot.

Q Why didn% you know that? A I didn’t
know that.

Q You just told us you had seen them as early
as Van Buren street? A Yes.

Q Then they must have been following you when
you passed the Market street depot.

Mpr. Van Blarcom. No; the witness said she
lost them and they came through Mechanic
street.

Q Lost them at the Market street depot? A
No; I lost them on Union street.
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Q Why didn’t yon complain to some officer on
M arket street? A I didn’t know. They tried to
kill me, do away with me and they didn’t get the
chance.

Q Did they pull a gun on you? A No;I didn’t
see the gun, but I believe so because I seen him pull
the gun on somebody else.

Q You supposed they had a gun with them on
Mulberry street? A Yes; I know they are that
kind of people. They kill you if they can’t get
nothing on you.

By the Court.

Q When Vincenzo Bovino, this man that you
identified as Bennett, shot the man that you know
as Frank Baker, did Baker speak at that time?
A He only said, “Bennett shot me.” That is
what I heard him say.

Q How did he say it? A He fell and he said,
“Bennett shot me.”

Q Did he fall? A Yes.

Q Did he say it before or after he fell? A Af-
ter he fell, when he was falling down he said it.

By Mr. McDermit.

Q Did you see more than one pistol there? A
No; I only saw one.

Q You saw Bennett there? A Yes; I did.

Q You saw Baker fall down, did you? A Yes;
I did.

Q Did Bennett say anything to Baker before he
shot him? A No; I didn’t hear.

Q Did he say anything to him? A No.

Q Did Baker say anything to Bennett? A No;
I only heard him say, “ Bennett shot me.”

Q Did you hear any words between Bennett and
Baker before the shot was fired? A Nothing; no.
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Lucy Ens, direct.

The Court. 1t is not necessary to examine
the witness in this fashion.

(Argument followed.)
Mr. McDermit. 1t is evident that she is
hostile to the defense.

The Court. That remark may go out and
lu the jury will disregard it.

LUCY ENS, sworn for the State.
Direct examination by Mr. Van Blarcom.

Q Where do you live? A 224 Elm street.
Q Newark? A Yes, sir.
Q How long have you lived in Newark? A All
my life.
Q You are how old? A Nineteen.
20 Q You knew Frank Baker in his lifetime? A

Yes, sir.
Q You know where Chick Collins’ saloon is? A
Yes, sir.

Q Were you in there the night Baker was shot?
A Yes, sir.

Q What time did you see Baker first that night?
A  About five minutes to eight.

Q Whereabouts? A At Madison and Lafay-
ette.

~0 Q Where had youUeen with him that evening,
if anywhere, before you came to the dance hall? A
Fox’s Theatre on W ashington street.

Q After you had been to the theatre, where did
you and he go? A We went down to Chick
Collins’.

Q Did you goin? A I left him on the outside,
but I went in.

Q You went in first? A Yes, sir.

Q Did you see him go in or not? A No; he

40 didn’t go in. He waited until I came out. I went
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in there to get a girl friend of mine home and she
didn’t go home and I went out.

Q Did you see him again? A Then we walked
as far as Jefferson and Kinney streets and then I
told him that Big Sue told me, “I was married to
him.’1

Mr. McDermit. 1 object to that; conversa-
tion between Baker and this witness cannot be
binding.

The Court. Motion granted.

Q When you were in there the first time had you
had a talk with Big Sue? A Yes, sir.

Q Whereabouts? A In the dressing room.

Q Had you seen Mr. Bovino at that time? A
Well, I can’t say I seen him. I am not sure I seen
him the first time I was in the hall.

Q You are not sure whether you did or not? A
No, sir.

Q How long had you known Bovino? A 1
guess about a year; ever since I started going down
to the dance hall.

Q Was he employed in the dance hall? A No,
sir; not as I know of.

Q Did he go there? A 1 often seen him there.

Q When you went there the first time how long
did you stay? A Oh, I guess about five or ten
minutes.

Q Then you went out and met Baker? A Yes,
sir.

Q Whereabouts did you meet him? A He was
right across the street.

Q You and he walked away? A Up to Jeffer-
son and Kinney street.

Q Where did you go then? A Then I told
him.

Q Leave out what you told him. A We went
hack again.
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Lucy Ens, direct.

Q Back where? A Just to Collins’.

Q Then what did you do? A He walked in
and left me outside.

Q Did you go in?

By the Court.

Q How far is Jefferson street, where you walked
away from Chick Collins’ place? A It is almost

two blocks.
By Mr. Van Blarcom.

Q Did you stay outside? A He went in first.
A T didnt want to go in because he left me with-
out a word. Then Chick Collins and Vito Collins
and Jim Bennett they said, “Go on in.” I knew
what was going to happen.

Mr. McDermit. 1 object to that and ask to
strike it out.

The Court. You object to “1 knew what was
going to happen.” Motion granted.

Q Where were Vito and Chick Collins and Jim
Bennett standing? A Right outside the hall.

Q What part of the hall? A Right in front of
the place there.

Q What part of the place? A  There is a
saloon there, then there is a door where they go in
the hallway. They were standing by that door.

Q Standing by the door that went into the hall-
way? A Yes, sir.

Q There are two ways to get into this dance
hall; one through the saloon and one through the
hallway? A Yes, sir.

Q And they were standing by the door .that
leads into the hall? A Yes, sir.

Q You say Baker went in first? A Yes, sir.

Q How long after Baker went in did you go in?
A About five minutes later I went in.



01
Lucy Ens, direct.

Q What was said between yon and Bennett and
Chick in the meantime? A Well, they told me, I
told them that Frank Baker said he was going to
hit Big Sue ’of account of bothering him because
he couldn’t go with no girl on account of her. He
said he was going to hit her, so I didn’t want to go
in. He walked in and left me without a word. I
didn’t want to go in.

Q What was said, if anything, by these men?
A They said, “you need not be afraid. He won't
do nothing to her.” I didn’t want to see that so I
walked in. Then—

Q When you walked in had anything happened
that you could see? A No, sir.

Q Did you see Baker? A He was sitting right
by the doorway.

Q By what door? A Eight by the door that
leads into the dance hall.

Q Was he inside the dance hall or not? A
Yes, sir.

Q Was anybody sitting with him? A No, sir;
he was alone.

Q What did you do? A I walked right across
the hall by a table where my girl friend was sitting.

Q What is your girl friend’s name? A Mae
Billing.

Q Where was she sitting? A Eight across the
street, hall, right near the saloon door.

Q You know where the ladies’ toilet is there?
A Yes, sir.

Q Do you remember a piano being there that
night? A That was there; that was' way on the
other side of the hall.

Q Were not there two pianos in there? A 1
imagine there is one piano.

Q Was this table you went to sit at near the
ladies’ toilet? A  Yes, sir.
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Q What happened next that yon saw? A
Then, the dance, the music started. I went on danc-
ing. A little fellow came up and asked for a dance
and I went out dancing with him. I-seen Big Sue
walking towards Frank and I said to this fellow,
“Frank said he was going to hit her.” She was
S°ing towards him. Just then there was a shot
fired—and then there was a shot fired.

Q Which direction were you looking towards
him? A My back was turned towards him.

Q So you don’t know who fired the shot? A
No, sir.

Q What did you do next? A I went towards
the crowd; there was a crowd.. They all started
rushing out. I went towards the crowd.

Q Did you run out, too? A No, sir.

Q What happened? A I heard Frank Baker
say, “I am shot.” And he pulled his own gun, but
it fell out of his hand.

Q He took his own gun from where? A Out
of his own pocket or where he had it. I knew he
took it from here (indicating). I know it fell out of
his hand.

Q Did he take his black-jack out of his pocket?
A 1 don’t remember that.

Q What happened next? A He walked towards
the saloon door and he asked for a drink and they
gave him a drink. He said, “I am twenty-three
years old and I am going to die.”

Q He said? A Yes, sir.

Q Was he out in the bar room then or in the
dance hall? A In the bar room.

Q Where did you go? A I went right in with
the crowd, right in the bar room.

Q How many people went in the bar room? A
I guess there was more than twenty; there was
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more than fifty in the hall that night and they all
ran ont.

Q Yon say twenty went out in the bar roon? A
I guess about twenty.

Q With Baker? A Yes.

Q What women were there besides yourself, if
any? A Me, Mae Grilling and Sue were about the
only three left.

Q How'long was Baker there in the bar room?
A T can’t just tell you how long; just long enough
for the patrol to come down or ambulance.

Q Did you stay there until the ambulance came ?
A  Yes, sir.

Q During that time did he remain in the bar
room? A Yes, sir.

Q Finally did you see him go out? A No; I
didn’t see him go out. I seen him go; I even went
up with him to the patrol wagon.

Q You went out as far as the patrol wagon?
A  Yes, sir.

Q Then they took you away? A Yes, sir.

Q You went out with Baker—who else went
out, anybody? A And a policeman.

Q The policemen helped him into the patrol
wagon? A Yes, sir.

Q Had he been outside before he went out to
the patrol wagon? A No; I don’t remember see-
ing him go out.

Q How did he get from the dance hall into the
bar room? A Big Sue was alongside of him and
he walked, himself, as far as I know.

Q He didn’t go out in the hall from the dance
hall. How did he get into the bar room? A He
walked from where he got shot; he walked into the
bar room.

Q How did he go? A They was all in the
crowd. He walked in himself.
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Lucy Ens, cross.

Q Where did he go? There are two ways to
get into the bar room? A He went through the
dance hall way.

Q How far do yon suppose you were away
from Baker when this shot was fired? A It is
about half the hall, I guess; it is about twelve or
thirteen feet.

Q Was there any trouble between you and Sue
out in the bar room? A Yes; she jumped at me.
She said, “ You are the cause of all this,” and she
talked nice to me after that.

Q First she jumped at you and said, “ You are
the cause of all this?” A Yes; she said that.

Q When you came back in the hall the second
time and sat down with your friend, Mae Gilling,
how long was it before you saw Big Sue walk over
to Baker? A Just about two or three'minutes;
then the dance started.

Q How long were you seated before the dance
started? A Just sat down and the dance started.

Q Then you got up and danced? A Yes, sir.

Q Both you and Mae Gilling? A No; a little
fellow came up and asked me for a dance and 1
danced with him.

Q How long had you been dancing when the
shot was fired? A About five minutes.

Q It wasn’t very long? A No;it wasn’t very
long.

Cross examination by Mr. McDermit.

Q You had telephoned from Chick’s bar room
over to a restaurant along about ten o’clock to try
and get Baker, isn’t that so? A No; that hap-
pened, I believe. I heard Sue; she telephoned.

Q You didn’t telephone? A No; I wasnt

there.
Q You didn’t telephone? A No, sir.
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Q Where did you meet Baker that night? A
Madison and Lafayette streets.

Q Met him by appointment, didn’t you? A
Yes, sir.

Q And the appointment was made over the
telephone, wasn’t it? A No, sir.

Q Sure about that? A [ am sure about it.

Q How was the appointment made? A. He
wrote me a note; I think it was a note he wrote me
that time.

Q Have you got the note still? A No, sir; he
asked me in the letter that I should tear it up.

Q Asked you to tear it up? A Yes; he said
he didn’t want anybody to see it.

Q You knew he had been keeping company with
Sue? A He told me he was on the outs with her
for over a year.

Q You knew that Sue was regarded as his com-
mon law wife? A No, sir; I didn’t know nothing
until the night she told me; only that night.

Q You had written him a letter about a week
ahead of that? A Yes.

Q You telephoned to him several times? A
No; I didn’t telephone-.

Q You had at some time telephoned? A No; I
never telephoned to him.

Q Where was he working? A 1 don’t know.
I can’t say. I think he was working for the city.

Q Where was this restaurant that he used to go
to? A Never went in a restaurant with him.

Q How were you to meet him this night? A
He wrote me a letter I should meet him.

Q Where is that letter now?

The Court. She had already said it was torn
up.
Q Do you know whether Sue got possession of
that letter? A She told me that she had it.
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Lucy Ens, cross.

Q Did she tell you down at the dance hall she
found that letter in Baker’s clothes! A No; I
don’t remember.

Q Did she tell you she found the letter? A I
don’t remember.

Q Did she put her arm around your waist and
talk with you in the hall there, in the dance hall?
A Not in the hall.

Q Didn’t you and she go up through the dance
hall and go over to the room that I point to as H,
the dressing room, together and didn’t you and she
have some words in regard to Baker? A Yes, sir.

Q And didn’t she tell you she was married to
Baker? A Yes, sir.

Q And that you must leave Baker alone? A
Yes, sir.

Q Isn’t it also true that you told Chick Collins,
James Bovino and another party standing out right
in the street, right on the sidewaik, in front of the
hallway that leads to the dance hall on Oliver
street, that you were afraid to go in there, didn’t
you? A Yes.

Q Wasn’t Baker there at the time? A He was
across the street.

Q Didn’t you call Baker from the southerly side
of Oliver street to come over? A Yes, sir.

Q And didn’t Chick say to you people in the
presence of Bennett there would be no trouble and
to go on in the hall? A Not then.

Q You went in the hall, did you, with Baker? A
He went in first.

Q You remained out in the street with these
people for a few minutes? A About five minutes.

Q Then you went in through the doorway that
leads into the hallway through into the hall? A
Yes, sir.

Q Leads out in the street; that is so? A Yes,

S1r.
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Q Now, five minutes after you were in there and
after you were dancing a shot was fired? A' Yes,
sir.

Q Did you see Chick, Bovino and Joe the Kid in
the hall when the shot was fired? A A fter the
shot was fired.

Q At the time the shot was fired did you see
Bovino or the Kid or Chick in the hallway—at the
time the shot was fired? A A fter the shot was
fired.

Q After the shot you saw them? A [ saw Jim
Bennett, but I am not sure about the others.

Q Now, at any time before the shot was fired—

By the Court.

Q Where did you see him; where did you see
Jim Bennett? You say you saw him after the shot
was fired; where? A Coming in from the saloon
door in the hall.

Q What is that? A Coming from the saloon
door in the hall.

Q In the hallway? A No; from the saloon
door; from the bar room into the hall.

Q Into the dance hall? A Yes, sir.

By Mr. McDermit.

Q You had no fight with Sue? A No.

Q No fight in the dance hall? A No.

Q Did you see any of this slapping between
these people? A No, sir; I didn’t look.

Q You didn’t see any of it, did you? A No,
sir.

Q So that it was about five minutes after you
left these people out in the front of the street
that the shot was fired? A 1 guess it was about
ten minutes.

Q At no time from the time that you left Ben-
nett in the street did you see him in the dance

30
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Lucy Ens, cross.

hall until after the shot was tired? A No, sir;
I seen him after the shot.

Q But at no time after you left him in the
street did you see him until after the shot was
tired? A I don’t understand you. I left him
out in the street and I didn’t see him until after
the shot—

Q Was fired? A Yes, sir.

Q When you left him you left him with Chick
and who was the other party? A Vito Collins.

Q Do you remember during the course of a
conversation in the bar room between you and Sue

when Sue said to you, “You bum, you are re-
sponsible for all this trouble?” A I don’t re-
member her saying that. She said, “ You are

the cause of all this.”

Q That was after Baker had been in the bar
room for some time, wasn’t it? A Yes, sir.

Q Were you there when the officer called up
cn the telephone from the saloon for to bring the
patrol? A Yes, sir. v

Q Do you remember who that was? A If I
am not mistaken it is Miller.

Q Officer Miller? A Yes, sir.

Q Had you seen him around there during the
evening before that? A Yes, sir.

Q You know him, do you? A Yes, sir.

Q How long have you known him? A I only
seen him about three or four times in all the time
I knew him.

By the Court.

Q Do you know his first name? A No, sir;
I only know him by the name of Miller and then
I knew his name after the thing happened.
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By Mr. McDermit.

Q Of course, you all ran towards the place
Where Baker was shot? A Yes, sir.

Q Was he standing up, sitting down or what?
A Standing up.

Q Did he fall over on the floor in the ball room
at any time? A No, I didn’t see.

Q Did you see any revolver on the floor? A
No, sir.

Q Did you see him have a revolver in his hand?
A  Yes, sir.

Q You saw that revolver and where it drop-
ped, you don’t know? A I think it dropped on
the floor.

Q Did Baker make any remark that you heard
after he was shot? A He said in the bar room, he
said, “ Sue, dont tell my mother I got shot; don’t
tell my mother I got shot for a big bum,” but I
don’t know whether he said that to Sue.

Q He made the remark, don’t tell his mother he
got shot for a big bum. Look at that girl. Did
you see her down at the bar room?

The Court. 1Indicating Mary Weber?

A Yes, sir.

Q How long had you known her? A I know
her for a couple of years.

Q Did she frequent the dance hall?- A She
used to come down there.

Q Was she there that night? A Yes, sir.

Q Did you see where she was when the shot
was fired? A No, sir.

Q Do you know what became of her when the
shot was fired? A She ran out with the rest of
them.

Q How close were you to Baker when she ran
out? A I was just going towards them.
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Lucy Ens, cross.

Q Did you hear Baker make any remark that
Bennett shot him? A No, sir.

Q Did he make such a remark in your presence?
A No, sir.

Q Did he make a charge that Bennett shot him
at any time during that evening after the shoot-
ing? A No, sir.

Q Did you see Baker out in the street after he
was shot? A The only time I seen him when he
was going to the patrol wagon.

Q 'You were near the patrol wagon at that time?
A" Yes, sir.

Q Sue was there? A She was in the hall.

Q Was Chick Collins outside? A I didn’t sece
him.

Q There was quite a number of people when
this man was put in a patrol wagon? A They
came out in back of us.

Q . Baker was able to walk down the steps? A
Yes, sir.

Q Walk out into the street? A Yes, sir.

Q Do you know whether or not there was any-
thing said there about him going to a patrol box?
A No.

Q Do you know whether there was anything
said to Officer Reilly, or whatever his name is, Of-
ficer Miller, do you know him, about a patrol box
around the corner on Kinney and Oliver streets?
A  No, I didn’t hear nothing about that.

Q Did you hear any conversation that Chick
Collins said, “ You need not take him to the patrol
box. Take him to the telephone and get the
ambulance.” A I heard that.

Q Did you hear anybody say in your presence,
“ Chick, I will hold you responsible for this man?”
A No, I didn’t hear that.
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Lucy Ens, cross.

Q There was quite a talk between the man that
was shot and Chick and the rest of the people be-
for the ambulance finally got there? A Yes, sir.

Q In other words it took fully a half an hour
before the ambulance got there? A Yes, sir.

Q Where was Baker when he got the drink of
water? W as he standing at the bar or sitting down
or what? A He was standing at the bar.

Q Do you remember what he did with the glass
of water, if he got it? A He broke it on the bar.

Q At no time was Baker down on the floor of
either the bar room or the dance hall? A No, sir.

Q You saw him after the shot was fired until he
finally went away in the ambulance? A Yes, sir.

Q You saw Bovino in the bar room after Baker
was shot? A Yes, sir.

Q You saw Bovino talking to Baker? A No, I
didn't see him talking.

Q Did Baker make any accusation
Bovino in the bar room? A No, sir.

Q At no time? A No, sir.

By Mr. Van Blarcom.

against

Q Where was it that Collins made the remark
to telephone for the ambulance? A In the bar
room.

Q Baker wasn’t down outside then? A No,
sir.

Q Was Baker still in the dance hall when you
saw Bennett walk in? A Yes, sir.

Q That was after the shooting? A Yes, sir.

Q Had you taken any particular notice of who

was in the room when- you were dancing just be-

fore this shot was fired? A I can’t really tell.

Q [Is it possible that Bennett might have been

there and you would not have seen him? A Yes,
sir.
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Lucy Ens, cross.

The Court. 1 think it is objectionable. I
will strike out that answer and tell the jury
to disregard it.

Q At the time this shot came you were danc-
ing? A Yes, sir.

Q You had your back to Baker? A Yes, sir.

Q You were in the middle of the floor? A
Yes, sir.

Q Were there other couples dancing at the
same time? A Yes, sir.

Q About how many? A About ten couples.

Q Was there anybody else in the dance hall
that was standing up around the tables or around
the chairs? A No, I don’t remember that.

Q Did you have any conversation with Collins
at all that night before you met him outside with
Bennett and Vito? A Yes, sir.

Q Whereabouts? A In the hall.

Q In the hall itself? A Yes, sir.

Q The dance hall? A Yes, sir.

Q When was that? A That was the first
time I was in.

Q Was that before Baker came in? A Yes,
sir.

By the Court.
Q How old are you? A Nineteen.
By Mr. Van Blarcom.

Q You are married now? A Yes, sir.
Q Have been recently? A Yes, sir.
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Anna Giirtler, direct.

ESSEX COUNTY COURT OF OYER AND
TERMINER.

Tuesday, January 25, 1916.

State
vSs.

Vincenzo Bovino.

Appearances as before stated.

ANNA GURTLER, sworn for the State.
Direct examination by Mr. Van Blarcom.

Q Where do you live? A 73 Lister avenue.
Q How old are you? A Twenty-five.

Q How long have you lived in Newark? A
All my life.

Q You knew where Chick Collins’ dance hall
was? A Yes.

Q In April, 1914, were you accustomed to going
there? A Yes, sir; once a week.

Q Do you know the defendant, James Bovino?
A Yes, sir.

Q How long have you known him? A Not
very long.

Q What do you mean by that? A About a
year or two, that is all.

Q You mean from this time or from the time of
the shooting? A From before the shooting.

Q Did you know Frank Baker? A Yes, sir.

Q How long had you known him at the time of
the shooting? A I didn’t know him very long.

Q Were you in this dance hall the night Baker
was shot? A Yes, sir.
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Anna Gurtler, direct.

Q What time did you go there! A I went there
between 8:15 and 8:30,1 don’t know which.

Q Did you go alone or with someone! A I
went alone.

Q Did you meet somebody when you went there!
A No, sir; I met some girls.

Q Did you sit down or stand up! A Sat down.

Q Did you have any dances! A Yes, sir.

Q Did you see Mary Weber that night! A Yes,
sir.

Q Did you and Mary sit at the same table! A
Yes, sir.

Q Tell us about the shooting, what you saw of
this shooting! A I seen a shot fired and I seen the
gun on the floor.

Q Where were you at that time! A Down a
little ways from the door.

Q From what door! A From the hall door.

Q Down in which direction! A The hall door
is here (indicating), down that way, like.

Q You mean towards the rear of the hall! A
Down, like the ladies’ dressing room.

Q Did you see who fired the shot! A Yes, sir.

Q Who fired it! A Mr. Bennett.

Q What happened before the shot was fired! A
There was an argument there.

Q Who had the argument there! A Big Sue
and Mr. Bennett.

Q Tell us what took place! A The shooting
took place and the gun was fired on the floor and
there was an argument there and I went and I sat
down, and they asked me to have a drink; then when
the shot was fired I went out with the crowd and
went home.

Q How long had Big Sue been in there! A I
don’t know how long she was in there. I seen her in
there.
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Anna Gurtler, direct.

Q Do you remember whether she was in there
when you came or whether she came afterwards?
A She came afterwards.

Q Did you see Baker come in? A Yes, sir; I
seen him come in; yes, sir.

Q Did you see Lucy there? A Yes, sir.

Q How long had Baker been there before this
shooting took place? A Not long.

Q Where was Bennett? A Near the door.

Q Near what door? A The hall door there,
the dancing hall door.

Q Near the hall door? A Yes, sir; where the
dance hall is.

Q You see there are two doors going out of this
dance hall; one goes into the saloon and one into
the hallway. Which door do you refer to? A The
one as you go into the dance hall there.

Q Both of them go in to the dance hall? A
Why, the one that leads in from the street, the
other door.

Q The saloon door? A Yes, sir.

Q The one that goes into the saloon? A No;
there is another door; one as you come in from the
street, and then another—they got like a big glass
like where they have flags in it.

Q Was he in the dance hall? A Yes, sir.

Q You see this map. Now, there is a doorway
that leads from the dance hall out through this lit-
tle yellow space out into the hallway into the street.

mMr. McDermit. There are two doorways;
there are three doorways in the hallway.

Q Then, there are two doorways. Now, there
are also two doorways from the dance hall into the
bar room. Where was Baker standing—1 don’t
mean Baker; I mean Bennett? A Inside there,
inside of the dancing hall door.

Q You understand this map? A Yes, sir.

ig
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Anna Gurtler, direct.

Q See if yon can take this pointer and point out
where Bennett was standing at the time he tired the
shot? A See, there is one door as yon come in,
and one in the saloon, and one as yon go into the
dancing hall.

Q See if yon can take the pointer and point out
where Bennett was when he fired the shot. A Not
far away from the door.

Q Which door? A The door into the dance
hall.

Q There are two doors into the dance hall.
Which door do yon mean? A The one from the
hall.

Q Were there many people in the hall at the
time the shot was fired or not? A Not so very
many.

Q What was going on at the time? A There
was dancing and drinking.

Q Were yon sitting alone or with a man? A 1
was sitting with the girls.

Q Did yon notice where Big Sue was? A She
was at a large table.

Q Where was her table? A Over towards the
other place.

Q ToAvards what? A Towards the saloon door.

Q Yon know where the ladies’ toilet is? A
Yes, sir.

Q Was it anywheres near that that Big Sue was
sitting? A Yes, sir; right near there, a little
Avays from there.

Q How soon did you go out after the shooting?
A About twenty minutes.

Q What happened right after the shooting? A
Mr. Baker says, “I was shot.”

Q Did all the crowd stay in? A No; they
gathered out; some stayed in, some gathered out.
When they gathered out I went out Avith them.
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Anna Gurtler, cross.

Q Where did Baker go!' A 1 don’t know
where he went, but he says “I was shot.”

Cross examination by Mr. McDermit.

Q He didn’t fall down, did he? A I didn’t see
that.

Q Yon testified in this Court in this same case
a couple of weeks ago, didn’t you? A Yes, sir.

Q And you testified then that you didn’t see the
shooting, did you not? Isn’t that so? A I said
I saw the shot fired.

Q Didn’t you say that you didn’t see who fired
the shot? Please answer that question? A I
don’t know; I seen the shot fired.

Q Did you not say that you didn’t know who
fired the shot? That is the question. A No, sir;
I says— o

The Court. She has already answered it
twice.

Q Didn’t you say that you were down at the
end of the dressing room and that there was a
dance, and that you didn’t know who had fired the
shot, where the shot came from? Didn’t you say
that? A No, sir; I says I seen the shot fired.

Q Didn’t you say at the first trial that the police
threatened to put you in jail unless you made the
admission that Bennett fired the shot, didnt you
say that? A They said if I wouldn’t come up
with the truth.

By the Court.

Q What did you say at the last trial? Did you
say that at the last trial>? A If I wouldn’t say
the truth I would be put in jail.

Q No; the question, did you say at the last trial
that the police told you if you didn’t say that Ben-
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Anna Gurtler, cross.

nett shot Baker that yon would he put in jail? A
Yes, sir.

By Mr. McDermit.

Q They told you that?

Mr. Van Blarcom. 1 object. 1 dont know
whether the statement of counsel is in a form
of a question or not or what.

Q Did you not say at the last trial, “ Sue Brown
was sitting with us at the table?” A No, sir; she
was sitting with us at the table.

Q Did you not say at the last trial in this case
these words, on the witness stand, “ Sue Brown was
sitting with us at the table?” A No, sir.

Q Never said that? A No, sir.

Q Did you say at the last trial, “When the
shooting took place Big Sue was sitting at our
table?” A No, sir.

Q Didn’t you say that? A No, sir.

Q Positive about that? A Positive, yes, sir.

Q Are you just as positive about this statement
as you are about the shooting? A I know I didn’t
say it.

Q You know you didn’t say it> A No, sir.

Q Didn’t you say it a number of times that Sue
was sitting at the table? A Not that Sue—

Q Didn’t you attempt first to testify that you
knew nothing about the shooting when you first
started to testify in this case at the last trial; is
that not so?

The Court. Answer the question.

A I know I said I didn’t know nothing about
it until they brought me to headquarters.

Q Did you not swear in this Court under oath
before Judge Martin and this jury and Mr. Van
Blarcom and myself that you knew nothing about
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Anna Gurtler, cross.

the shooting? A 1 said I knew nothing about it,
that was all.

Q So, now, you say that you testified under oath
that you knew nothing about it; is that right? A
All T said is that is all I know.

Q You deny you swore under oath first that you
didn’t know anything about the shooting at all, do
you?

The Court. What is the use of wasting time
on questions about that?

Q Didn’t you swear to a half dozen different
lies on the witness stand the last time and admit it ?

Mr. Van Blarcom. 1 object.
The Court. Sustained.

Defendant’s counsel prays an exception to
this ruling of the Court.

The same is allowed and it is signed and
sealed accordingly.

WM. P. MARTIN, fils,]
Judge.

Q Now, I ask you the question, I want you to
listen. Did you not testify in court here first
when you were called upon the witness stand here
that you knew nothing about this shooting? I
want an answer to that. A 1 says I knew some-
thing about it. 1 didn’t say I didn’t know any-
thing about it.

Q Didn’t you say that they told me that Mary
had told them that Jim Bennett did the shooting?
Did you use that language? A That Mary told
me?

Q Yes.

The Court. How would that contradict any-
thing that was said on the stand?

Q I will read it once more, so we will get it
on the record right.
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Anna Gurtler, cross.

The Court. You will answer the question
of the Court first. The question is, how does
that contradict anything that this witness has
said ?

Mr. McDermit. To attack her credibility.
I want to know whether she knows what she
was talking about.

Q Didn’t you make a statement on the witness
stand at the last trial and used these words, “ They
told me that Mary had told them Jim Bennett
did the shooting?” A No, sir.

Q You never stated that?> A No, sir.

Q Didnt you say, using this language, *“ And
that I,” meaning yourself, “was to tell the same
thing or they would lock me up and that is why
I am testifying today?” Didn’t you say that?
A No, sir.

Q (By Mr. Van Blarcom.) What did the po-
lice tell you? A They told me if I won’t say the
truth I will get locked up.

Q IfI wont— A If 1 wouldn’t.

Q (By Mr. McDermit) Did you use in the last
trial the word “truth” to qualify the question of
putting in jail? A Yes, sir; I said I would tell
the truth.

Q Didn’t you say before the court that Mr.
(Jeffrey threatened to put you in jail unless you
said that Bennett did the shooting? Didn’t you
say that?

The Court. Answer the question.

A They said if 1 wouldn’t tell the truth I
would get locked up.

Q Didnt he tell you—

The Court. She has answered the question.
Mr. McDermit. May 1 ask that question
again ?
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Anna Gurtler, cross.

Q Did you not say that Mr. Godfrey threatened
to put you in jail unless you testified that Ben-
nett did the shooting? Now, certainly that ques-
tion can he answered yes or no. A I didn’t say
he threatened me. 1 said if I wouldn’t come up
with the truth he would put me in jail.

Q Didn’t you testify under oath that he told
you that he would put you in jail if you didn’t
say that Bennett did the shooting? A No.

Q You didn’t testify to that? A He didn’t
say he would put me in jail.

Q Did you testify to that, did you say that on
the witness stand under oath? A No, I said if I
wouldn’t come up with the truth I would get
locked up.

By the Court.

Q How old are you? A Twenty-five.

Q Do you know Vincenzo Bovino? A Yes.

Q Under what name was he known to you? A
Mr. Bennett.

Q What was his first name? A 1 don’t know,
Jimmie.

Q Did you know Frank Baker? A Yes, sir.

Q Do you know his real name? A No, sir;
just by Frank Baker.

Q You never heard the name Francisco Miser-
entino? A No.

By Mr. McDermit.
Q Where are you living at present? A Down
Neck.

Q Whereabouts? A 73 Lister avenue.

Q Who are you living there with? A With
my father.
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Harvey Van Steenberg, direct.

HARVEY VAN STEENBERG sworn for the
- State.

Direct examination by Mr. Van Blarcom.

Q Mr. Van Steenbergh, yon are a police of-
ficer? A Yes, sir.

Q Connected with the Third Precinct? A
Yes, sir.

Q Did yon go to Collins’ dance hall on the
night of this shooting? A Yes, sir.

Q What time did yon get there? A 1 left the
station honse abont 11:40.

Q Left the station house? A Yes, sir.

Q Did you know Baker? A Yes, sir.

Q He was a special officer, wasn’t he? A Yes,
sir.

Q Where was he when you came there? A He
was sitting in a chair right by the wall there,
just back of B.

Q Right near the hallway, the partition? A
The partition there between the hall and the bar
room.

Q What was his right name, do you know? A
I don’t know just what his first name was. We
called him Baker. His last name was Meseren-
tino.

Q What did you do with him? A We went
there on an auto patrol. I took him to the hos-
pital.

Q City Hospital? A Yes, sir.

Q Who took him out to the ambulance? A
He went out himself.

Q Were you with him, or anybody? A No,
right behind him.

Q Anybody walking with him? A No, sir.
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Vincent Sansone, direct.

Q Then, you went to the hospital with him? A
Yes, sir.

Q Who was there when you got there to the
dance hall? A Officer Miller and standing right
near Baker was three girls.

Q Do you know who they were? A Sue
Brown and Lucy Ens—she gave her name at the
station house. The other one I don’t know her
name.

Q Did you hear any talk between the women?
A No, sir.

Q That was Police Officer Joseph Miller, wasn’t
it? A Yes, sir.

Cross examination by Mr. McDermit.

Q Did you see Chick Collins there when you
took the man away? A Yes, sir.

Q Did you see anybody around there? A
There was quite a few people around there. I
didnt recognize them.

Q How large a crowd was there, about? A I
should judge about twenty-five or thirty people.

Q Did Baker walk into the ambulance? A He
got up and practically ran from the saloon to the
patrol wagon.

Q He ran from the saloon to the truck? A
Practically so, good fast walk.

Q He walked fast from the saloon to the am-
bulance? A Yes, sir.

Q Without attendance? A Without attend-
ance, yes.

VINCENT SANSONE sworn for the State.

Direct examination by Mr. Van Blarcom.

Q You are a priest? A Yes, sir.

Q Connected with the Catholic Church? A
Catholic Church.
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Vincent Sansone, direct.

Q Did you know a man by the name of Meser-
intino? A Meserintino ?

Q Frank Baker he was known as? A Oh, yes
I know him.

Q How long had you known him? A 1 knew
him at the hospital.

Q When did you see him in the hospital? A
22d or 23d of April, I don’t remember very well.

Q What year? A 1914.

Q That is at the City Hospital? A City Hos-
pital.

Q Was he a member of your parish or some
other parish? A I don’t know. 1 was called in
by the hospital and + went there. 1 didn’t in-
quire.

Q You were called by the City Hospital? A
City Hospital.

Q Do you remember about what time it was
when you saw him? A Eleven or twelve, I don’t
remember very well, but it was in the night.

Q Sometime between eleven and twelve o ’clock?
A Yes, between eleven and twelve.

Q At night or daytime? A No, night.

Q Did you have a talk with him at the time?
A  Yes, I had a talk.

Q How long did you talk with him? A For
five or six minutes. We can’t have a long talk
with such patients.

Q Was he able to reply to your conversation?
A  Well, a little. 1 asked him what was the mat-
ter. He said he was shot; then I asked something
in confession which I cannot say. That is all I
know, the last rite of the church.

Q He responded to your questions? A Yes.

Q Did you administer the last rites to him at
that time? A 1 did.
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Q Do you know whether or not he knew he
was going to die? A I didn’t know.

Q Do you know whether he knew he was go-
ing to die? A I asked some questions about con-
fession, if he was pardoning his enemies. He said
yes. That is not for us.

JOSEPH ARTHUR MILLER sworn for the
State.

Direct examination by Mr. Van Blarcom.

Q You are a police officer? A Yes, sir.

Q Connected with what precinct? A Third
Precinct.

Q Were you in Chick Collins’ dance hall the
night of this shooting? A Yes, sir.

Q And you were off duty that night? A Yes,
sir.

Q What time did you go in there? A 9-45
9:50.

Q Had you been in the dance hall? A Yes,
sir.

Q Where were you when this shot was fired?
A Bar room, at the end of the bar.

Q Which end, towards 'the dance hall or tow-
ards the street? *A Towards the dance hall.

Q Who else was out in the bar room? A The
saloon-keeper’s brother-in-law is the bartender and
the saloon-keeper.

Q What is the saloon-keeper’s brother-in-law’s
name? A Don’t know his name, what they call
him, I can’t think of his name. He was bartender.
I know he is bartender there yet, Joe.

Q What was the brother’s name? A Why,
Vito.

Q What was Vito doing there that night? A
He had a tray, came in with glasses..
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Joseph Arthur Miller, direct.

Q Where did he come from? A The hall
the dance hall.

Q What did you do when you heard this noise
that sounded like a shot? A When the shot was
fired, it didn’t sound like a shot; it was not very
loud and wasn’t very distinct. I really didnt
know it was a shot until I heard the crowd run-
ning out. I heard the rumpus and the noise and
as they ran from the dance hall I went from the
saloon into the dance hall and Vito followed me.

Q You were first? A Yes, sir.

Q What did you see when you went in there?
A As soon as the door opened I seen this one
girl, Big Sue, standing about fifteen feet from the
door directly ahead of me, and on the left I seen
the special policeman in uniform and the fellow
they call Skinny and this man Baker that had been
shot, the three of them were together there almost
at the door leading out into the hall into Oliver
street.

Q What did you do? A 1 went up to him, I
thought it was Baker that done the shooting. He
had his gun out. I made an effort to get the gun
and the gun slipped. I grabbed him and I asked
him what did he do. He pulled away from me.
Then the gun dropped, and he went down to pick
it up. Skinny said he was shot and Baker picked
up his gun and said, “ My, God, I am shot.” I
said, “Who done it?” He wouldn’t tell me. 1
accused him. In the meantime there was some-
thing said about the special officer doing the shoot-
ing. Then I got the special officer’s gun and
Baker’s gun and took him into the bar room, and
then I telephoned for the ambulance and for the
reserves.

Q Where did you lead him to? A Lead him
right off the front stoop. There is one- two, three
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Joseph Arthur Miller, direct.

steps from the saloon to the sidewalk on Oliver
street. 1 got him down to about the bottom step.

Q Then, what did yon do? A Why, I was
leading him to the box at Kinney and Adams
street forgetting about the telephone in the saloon,
when Chick was standing there, he says, “ Why
don’t you use the telephone in the saloon?” 1
handed him over to Chick and told Chick to bring
him back into the saloon. Then, I went in and
telephoned and by that time Chick had him sitting
down in a chair in the saloon.

Q You say when you went in there he had his
revolver out? A When I went in there, yes,
Baker had his revolver' out.

Q Where did he have it? A He had it in this
fashion, this way (indicating).

Q Turn around so the jury can see. A He
had the gun in this fashion, the barrel in this
hand and the handle in this hand (indicating).
I thought he done the shooting.

By the Court.

Q That is to say, he grasped the handle of the
revolver with his right hand and he had the bar-
rel covered completely with his right hand? A 1
wouldn’t say whether it was the barrel in his left
or the handle in the right hand. I didn’t notice.
My object was to get the gun.

By Mr. Van Blarcom.

Q Here is a revolver. See whether or not you
can identify that as Baker’s revolver?- A Yes,
that looks like it.

Q Hid you make an identification mark on it?

A No, but another officer did in my presence.

Q Which officer is that? A Why, there was
three of them there. I think Tom Smith was the
one that made the identification mark.
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Joseph Arthur Miller, direct.

Q You said as Baker held the revolver it slip-
ped out of his hand. How did that happen? A
Of course, it was lost as-I1 grabbed for it. I didn’t
know whether he done the shooting or whether
somebody else did the shooting.

Q Was Baker’s revolver loaded or empty? A
Loaded, fully loaded.

Q Had it been recently discharged, could you
tell?> A No.

Q No signs of that? A No signs of it, what-
ever.

Q Were there cartridges in like this? A
Why, I broke the gun but didn’t take the car-
tridges out. You can see whether the bullet was
in it, in the cartridge or not.

Q What did you do with the revolver? A I
took the special officer’s revolver, too. 1 took both
of them into the station house.

Q Hid you turn them over to Lieutenant For-
syth? A Yes, he was in back of the desk.

Q How about this blank shot of Baker’s? A
That was picked up later. I don’t know who sent
that in.

Q When did you take the special officer’s re-
volver? A Shortly after I took the special of-
ficer Baker’s revolver.

Q Did you take that in the bar room? A 1
toon it in the hall as soon as I got in there.

Q Under what circumstances did you take it?
A 1 heard somebody say that the special officer
shot Baker. As soon as Baker showed me he was
shot somebody said the special officer shot him.
Then, I got the special officer’s revolver.

Q Where did you get it from? A He took
it out of his pocket and handed it to me.

Q You hadn’t seen that out before that time?
A No, sir.
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Joseph Arthur Miller, cross.

Q Is that the special officer’s revolver? A It
looks like it.

Q Did yon make any mark on it? A Yes, hut
you cant see it here. There ain’t a mark on the

handle. 1 can’t see it, didn’t scratch it deep
enough.

Q What did you do with it? A 1 turn the
two revolvers at the same time over to the desk
when I brought the prisoners in.

Q Did you examine the special officer’s revol-
ver to see if that had been shot? A Yes, sir.

Q How about that? A That was fully loaded.

Q How about this leather holder for Baker’s
revolver, how about his leather holder? A 1
didn’t see that.

Q Had you seen Bennett around there that
night? A Yes, sir.

Q Where had he been? A He was in the hall
when I was in the hall ten minutes before the
shooting.

Q When you came out of the dance hall where
did you go? A 1 said good-night to them and
went in the bar room.

Q Home? A 1 was going home.

Q Left Bennett inside? A Left them all in-
side.

Q Did you see Bennett come out? A No, sir.

Q What time did this shooting take place, as
near as you can remember? A 1 think I tele-

phoned 11:40. I lost maybe five minutes; be-
tween 11:30 and 11:35.

Cross examination by Mr. McDermit.

Q When you went into the hall after you heard

the shot where did you find Baker? A Baker was
standing at the door.
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Joseph Arthur Miller, cross.

Q Wasnt lying down on the ground? A
Standing on his feet.

Q How long did it take you to get from the bar
room after you heard the shot to the place where
Baker was? A The shot wasn’t distinct; maybe
I lost a minute or two before I went into the hall,
It didnt sound like a shot. I didnt know it was a
shot until I heard the crowd run.

Q Have you ;seen this map before? A Yes, sir.

Q Then you are acquainted with the premises
down there? A Yes.

Q You know where the bar is right in from
Oliver street, or do you know where the door leads
from the hallway into the saloon? A Yes.

Q You know where the other two doors are
there, room C? A Yes, sir.

Q Just show the jury where Baker was stand-
ing when you came in from the bar room? A
Baker was standing about there (indicating).

Q How about—how many feet away from the
doorway? A Maybe three feet away from the
doorway leading out to Oliver street.

The Court. Witness indicates a place in
front of the doorway between C and G

By the Court.

Q Was it in this dance hall or m this little room
that they call C? A In the dance hall, I said
about three feet away from the door in the dance
hall.

Q (By Mr. McDermitt). What was the first
thing you observed when you went in? Who did
you see there? A As soon as I opened the door
I saw this Big Sue standing in front of me.

Q Which door did you go in? You were out in
room B? A 1 went from B to G
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Joseph Arthur Miller, cross.

Q When through the double doors that goes
info D through the single door that goes in G? A
Yes, I paused for a second to see where the excite-
ment wasand then I turned to the left.

Q You found Sue there”™ A Found her in the
middle of the floor.

Q Who else did you find there? A As soon
as I got in there and I seen the excitement over to
my left I didn’t look who else was in there.

Q You immediately went over there? A 1 im-
mediately went over there.

Q Did you have any talk with Baker, the de-
ceased? A Yes.

Q Did you ask him who had shot him? A Yes,
sir.

Q What did he say? A He wouldn’t tell me.
He said he would take the law himself, he said he
could get square himself.

Q Did he make any remark there in your
presence that Bennett had shot him? A No.

Q Did Baker say Bennett had shot him? A
No, he wouldn’t say nobody shot him.

Q Did you see this young lady, the Weber girl?
A No, sir.

Q Was she there at the time you went in the
dance hall? A The first time I went in the dance
hall?

Q No, at the time of the shooting. After you
heard the shot you went into that room? Did you
see the Weber girl there? A No.

Q What way did you get Baker to the street,
through the room C to hallway A? A G.to D and
D to B, brought him out the same as I went in.

Q And then into Oliver street? A ,And then
into Oliver street.

Q Did he walk with you all the way in? A
Yes, sir.

oq
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Joseph Arthur Miller, cross.

Q Had to place him under arrest? A Yes, cer-
tainly. j

Q When yon were out in the street and before
he returned back to the saloon, that is after you
changed your mind about taking him to the patrol
box as you have testified, and brought him back into
the saloon, was there anybody came in from the
street with you? A I got him off the stoop in
front of the saloon, when Chiek Collins, the pro-
prietor of the saloon, said to me, “Where are you
taking him?” 1 said, “ Over to the box.” He
said, “Use the telephone in the saloon.” 1 said,
“All right, I will hold you responsible for this
man,” and I went back in the saloon and tele-
phoned for the ambulance.

Q When you were out on the sidewalk with this
man Chick Collins was on the sidewalk? A Chick
Collins was on the sidewalk, Baker was on the
sidewalk and I had one foot on the stoop.

Q When you came into the saloon with Bake?
did you see where Chick Collins was, was he in there
or was anybody in there when you came in with
Baker after the shot was fired? A Nobody in the
saloon itself.

Q Where did you first find Chick Collins after
the shot was fired? A Right in the door of the
saloon, leading into Oliver street.

Q Did you see Bennett there? A No.

Q Did Sou see Joe there or anybody else there?
A No, not at that present moment, but they all
entered shortly after.

Q You went back to the telephone and you left
Baker in the custody of Chick, did you? A Right
at the door, yes, sir.

Q Did Baker come back into the saloon again
after that? A Yes, sure, the proprietor, Chick,
had led him back into the saloon. He stood up
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dehAthr Me; as
with Chick right over there 'when I telephoned,
then the crowd all started to come in.

Q Did you see Big Sue there? A They all
came out in the saloon.

Q Did you see Bennett there? A No, sir; I
did not.

Q Did you see Bennett there in the saloon
there? A No, I did not.

Q Did Sue and some girl, named Lucy, have
some words in the saloon, do you remember? A
Why, that was after.

Q When was it? A 1 didnt hear the argu-
ment—yes, I understand they did.

Q Did you hear it? A No.

Q When he was in the saloon was anything ad-
ministered to Baker, did he get anything to drink
of any kind? . A Yes, I am positive that some-
body handed him something to drink. I don’t know
what it was and he takes the glass and slammed it
against the wall.

Q It was water, wasnt it? A 1 don’t know.

Q What was it—so he threw it up against the
wall? A Yes, broke the glass.

Q During that time did he make any outcry
against Bennett or claim Bennett had shot him?
A No.

Q Did you ask him the second time? A I
asked him several times, plead with him so I could
get somebody who done the act while I was there,
hut he wouldn’t tell, but he said he would get his
own revenge, had his finger in his mouth all the
time.

Q His finger in his mouth, biting his finger, say-
ing that he would get his own revenge? A Yes,
sir.

Q Didnt you testify at the last trial that Ben-
nett was in that saloon as well as Baker after the
shot? A After the shot, yes.
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Joseph, Arthur Miller, cross.

Q That is what I mean, that Baker was up
against the door, as I understand it, standing
against the bar with Chick Collins? A 1 didn’t
see Bennett.

Q At the time that Chick Collins and Bennett
were standing up against the bar after the shoot-
ing? A After the shooting, no. They were
standing between the door and the table, then they
sat him down.

* Q Where was Bennett then? A 1 didn’t see
Bennett.

Q Didnt you testify you saw Bennett a few
minutes afterwards? A That they had taken this
Bennett, after the officers had taken Baker from
the saloon to the wagon, the ambulance, I came
back with the other police officers, looking for wit-
nesses. Then, I seen Bennett in the saloon.

By the Court.

Q How long was that after the shooting? A
I don* suppose it didnt take over—well, I really
can’t say.

Q About how long? A The time which it took
me to telephone and our ambulance came down
there maybe ten or fifteen minutes.

Q {By Mr. McDermit.) You can’t be mistaken
under any circumstances that the fact that you
had this man out in the street first, this man
Baker? A I don’t understand what you mean.

Q There can’t be any doubt about your state-
ment you first took this man after he was shot
through the saloon out into the street? A After
he was shot I took him right out.

Q And when he came back from the street with
Chick Collins? A Yes, sir.

Q Did you see Lucy in the street at any time?
A No, sir.
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Joseph Arthur Miller, cross.

Q Did you see Lucy on this stoop of*the hall-
way A at any time? A No, sir.

Q (By Mr. Van Blarcom). Did you see Mary
Weber there that night at all, that is the girl sit-
ting over there (indicating)? A No, sir.

Q 1 mean before the shot? A She could have
been there but I didn’t notice. There were about
40. I didn’t pay any attention who was in there.

Q Where were you sitting when you were in-
side? A Just the other side of that green, I
guess that is the piano.

Q Yes? A 1 was standing about in there
(indicating).

Q But, I understand you to say you delayed a
little about going in after you heard this noise? A
It didn’t sound like a shot. Maybe there was a
half minute more, then they all ran out.

Q Where did they run out? A From G to C
and A into Oliver street.

Q About what proportion of the people had left
the ball when you went in? A 1 should judge
about seven or eight.

Q AIll but about seven or eight had left? A
Yes.

By the Court.

Q What time did you get there that night? A
Around 9 :45. quarter to ten, ten minutes to ten.

Q Did you see anybody sitting at what has been
called the large table? There was one table where
some ten, twelve, fourteen people sat> A Yes, sir.

Q Did you know any of the persons who sat
there before the shooting? A 1 know them by
sight.

Q That you saw there? A Yes, -sir; I know
them by sight. 1 didn’t know any of their names.
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James D. Bell, direct.

Q Without giving us the names of all of them,
who were the women? A This Big Sue was one.
I don’t know the girls, the other ones; no, sir.

Q Do you know the names of any of the men?
A Yes; the fellow they call Tony the Kid and this
Chick Collins, himself, and Jim Bennett; this Joe
Broad, the little Italian they call Lame Joe.

Q Who do you mean by Jim Bennett? A Jim-
mie Bovino, James Bovino, the defendant.

Q The defendant, Vincenzo Bovino? A Yes.
They were all around this big table.

By Mr. Van Blarcom.

Q What men sat at the table just before you
went out? A When I left the hall, why there was
Bennett and this Lame Joe and Tony Cratch or
whatever his name is, and Joe Broad, this Big Sue
—there is quite a number of them; I can’t mention
them all. I don’t know their names.

Q But at least those were' there? A  They
were there; yes, sir.

JAMES D. BELL, sworn for the State.
Direct examination by Mr. Van Blarcom.

Q You are a police officer? A Yes, sir.

Q Connected with the Third Precinct? A No;
Second.

Q You w"ere with the Third in April, 1914? A
Yes, sir.

Q How long have you been on the police force?
A Four years to-day.

Q Did you know Frank Baker in his lifetime?
A Yes, sir.

Q What was his right name? A Frank Miser-
intino.
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James D. Bell, direct.

By the Court.

Q Frank or Francisco! A Frank I knew him
by.
By Mr. Van Blarcom.

Q Do you know the defendant here, Bovino? A
Yes, sir.

Q How long have yon known him? A Two
years, I guess.

Q How long did yon know Baker? A About
the same time.

Q Where were you the night of this shooting?
A 1 was at a meeting in Schlesinger’s shoe store
on Ferry street for Captain Christie’s banquet
committee.

Q When did you first hear of the shooting? A
About quarter past twelve the next morning.

Q That is the same night the shooting took
place? A The following morning. The shooting
took place about 11:25 that night.

Q Did you go to the City Hospital? A Yes,
sir.

Q Who was with you? A Officer Miller of the
Third Precinct, John L. Miller.

Q What time did you get there? A About
half-past twelve.

Q That is, a little after midnight? A Yes, sir.

Q You saw Baker? A Yes, sir.

Q Where was he? A Eighth ward, in the top
floor City Hospital.

Q Have any talk with him? A Yes sir.

Q What was the conversation you had with him?

The Court. Do you desire to cross examine.
Mr. McDermit. No sir.

A  Why, I went into his bedside and I asked him
was he going to tell me who shot him. He said to
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James D. Bell, direct.

me, “Am I going to live?” I said, “Yes.” ¢ Then
I won’t tell you who shot me. 1 will get my own
revenge.”’

Q How long were you there? A 1 should
judge about five or ten minutes.

Q Then you left, of course? A Yes, sir.

Q When did you go to the City Hospital next?

.A Same afternoon about four, half-past four or

five o’clock.

Q Anybody with you then? A No, sir.

Q What happened on that occasion? A Why,
I asked him how he felt. He said, “ Pretty good.
Am I going to live?” I said, “Yes.” I said,#Are
you going to tell me who shot you?” He said,
“No; I will get my own revenge.”

Q Had he been operated on, do you know, be-
tween the first and second time you saw him? A
I don’t know.

Q Then you saw him the third time? A Yes,
sir.

Q When? A Same night, about midnight.

Q Who was with you at that occasion, the last
time? A Officer John L. Miller, Officer Feldman
of the Fourth Precinct, Officer Walter Byrne of the
Third Precinct and Officer Dick Green of the Third
Precinct, and Court Interpreter Remondalli.

Q The Court interpreter, he is connected with
wliat precinct? A At that time he worked at
First and Third; now he is—just works in the
Third.

Q Was anybody else there besides the police offi-
cers when you saw Baker the last time? A There
was a nurse met me as I entered the ward. She
was working around the bed. She went over as far
as the bed.

Q State what took place on this last occasion.
A As I entered the ward I met a nurse and she

said to me—



John Miller, direct.

Mr. McDermit. 1 object to that.

Q Leave out what the nurse said and tell us
what Baker said. A 1 met a nurse; I went over
to the bedside of Frank Miserintino. 1 said,
“Hello.” He said, “I am going to die.” 1 said,
“Hid you have the priest?” He said, “Yes.” X
said, “Yes; you are going to die.” I said, “Do
you know me?” He said, “ Yes; you are my friend,
Jimmie Bell.” 1 pointed to Officer Miller. I said,
“Do you know this man?” He said, “ Yes; that is
my friend, Jack Miller.” “I said, “ Are you going
to tell me who shot you?” He said, “Yes.” I said,
“Who?” He said, “Jim Bennett.” 1 said, “ Are
you sure?” He said, “ Yes.” With that he turned
over on his left side and died.

Q Do you know how long he lived after you got
there? A About a couple of minutes. Two or
three minutes?

Q Were you there when he died? A Yes, sir.
Cross examination by Mr. McDermit.

Q He was vomiting blood into a pan, wasn’t he,
when you got there? A No, sir.

Q Didn’t he vomit blood when you got there?
A I didn’t take notice.

Q Wasn’t the nurse holding a pan and wasn’t
he vomiting blood frequently while you were there?
A 1 didn’t take notice.

Q You would know if you were right alongside
of him? A He wasn’t vomiting blood while he
was talking to me.

JOHN MILLER, sworn or the State.

Direct examination by Mr. Van Blarcom.

Q You are a police officer? A Yes, sir.
Q Connected with what precinct? A Third.
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John Miller, direct.

Q How long have yon been on the police force?
A Since 1902.

Q Did you know Frank Baker in his lifetime?
A Yes, sir.

Q What was his right name? -A Meserintino.

Q Do yon know Bovino, the defendant? A
Yes, sir.

Q How long have,yon known the defendant? A
About three years.

Q Yon knew Baker how long? A About the
same time.

Q Was Baker a special officer? A Yes, sir.

Q Yon remember the night of this shooting? A
Yes, sir.

Q Did you go to the dance hall? A T did.

Q What time did yon go there? A In the
neighborhood of three o ’clock.

Q Have yon been to the City Hospital? A
Yes, sir.

Q Did you go to the City Hospital before you
went to the dance hall or afterwards? A Before.

Q Did yon see anybody at the City Hospital?
A No, sir.

Q And why did yon go to the dance hall? A
From information Officer Bell had received on our
first trip. That is, onr first trip.

Q Did you see Baker at the hospital that night?
A 1 did.

Q The night of the shooting? A The night of
the shooting?

Q Yes. A I saw him on the night of April
22nd.

Q That is, the next night. Did you go to the
hospital with Bell? A Yes, sir.

Q Right after the shooting? A We arrived at
the hospital about 12:30.

Q Did yon see Baker? A No, sir.
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Jolm Miller, cross.

Q You didn’t sen' him that time? A Not on
that occasion.

Q When did you first see Baker at the hospital?
A The night that he died.

Q What time was it that night when you went
there? A We arrived there, I should judge, about
seven—six or seven minutes to twelve.

Q Who was in the party? A Myself, Officer
Bell, Officer Richard Green, Officer Feldman, Chauf-
feur Burns and Interpreter Remondalli, I call him;
I don’t know whether that is his rght name or not.

Q What took place at the hospital? A Why,
as we walked in we walked right up to Baker’s bed-
side, and Baker said to Officer Bell, “I am going to
die.” Bell said, “ Yes; did you have the priest?”
Baker said, “Yes.” Officer Bell said, “Do you
know me?” He said, “Yes, you are my friend,
Jimmie Bell.” He said, “ Do you know him, mean-
ing me?” He said, “ Yes; that is my friend, Jack
Miller.” Officer Bell asked him who shot him. He
said, “Jimmie Bennett.” He said, “Are you
sure?” He said, “Yes,” and he expired shortly
mfterwards.

Cross examination by Mr. McDermit.

Q See him spit blood while you were there? A
No, sir.

Q See any pan in front of him? A No, sir.

Q See any nurse around the bed there? A
There was a nurse.

Q Standing there while you were talking to
him? A 1 paid no attention to the nurse after we
got listening to Baker.

Q You would have noticed whether he coughed
any, coughed up blood while you were there; you
would have seen that; you were in a position to
know that? A Yes. sir.
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Peter Remondalli, direct—cross.

PETEK REMONDALLI, sworn in behalf of State.
Direct examination by Mr. Van Blareom.

Q- You are a court interpreter? A Yes, sir.

Q Connected with what precinct? A  First
Criminal Court, First Precinct.

10 H°W long have you been connected with the
First Precinct? A Eight years in June.

Q You are an Italian? A Yes, sir.

Q Did you know Frank Baker? A I saw him.

Q Did you know him before you saw him that
night? A Yes.

Q What is his right name; do you know? A 1
don’t know.

Q He was an Italian? A Yes.

Q Did you go to the City Hospital with these

20 officers the night Baker died? A Yes, sir.

Q What took place there? A  Got up there,
Officer Bell asked if he knew him. He said, “ Yes.”
Then, he asked if he knew Jack Miller. He said,
“Yes.” Then, he asked him, *“Who shot you,
Frank? > “Jim Bennett shot me.” Are you sure?
“l am sure.”

Q There were about how many people there?

* A To the best of my knowledge, six or seven.
Q Do you know the nurse? A I saw her there.

30 Cross examination by Mr. McDermit.

Q Did you see him vomiting blood? A 1 don’t
remember.

Q Did -you see a pan there? A 1 don’t re-
member that.

Q Was he sitting up in bed with anybody’s arm
around him? A 1 don’t remember.

Q Or was he lying down flat? A 1 don’t re-
member.

Q What you just told us was all that took place

4
0 there? A Yes.
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Donato Colachio, direct.

Q That is all the conversation at the bedside?
A That is all I know.

Q That is all yon heard? A That is all I
heard.

Q Yon are snre abont that? A 1 am snre.

Q No other statements, made by Miller or Bell
outside of the statements yon testified to? A Not
as I remember.

Q Or Baker or anybody else. How long were
you at the bedside altogether, abont? A To the
best of my knowledge, about ten minutes.

Q Did the man die while yon were there? A
Yes.

Q You have testified in the last case before his
Honor? A Yes, sir. .

Q I put a question to you at that time, whether
the word “dying” was used and you said no. Is
that right? A Yes.

Q You didn’t hear the word “ dying” used be-
fore? A Yes.

DONATO COLACHIO, sworn for the State.
Direct examination by Mr. Van Blarcom.

Q Where do you live? A 160 Malvern street.

Q How old are you? A Twenty-nine.

Q Do you know where Collins’ dance hall is?
A Yes, sir.

Q Do you know Frank Baker? A Yes, sir.

Q Were you in the dance hall the night he was
shot? A Yes, sir.

Q Did you find anything on the floor after-
wards? A Yes, sir; bullets.

Q How long afterwards? A About an hour af:
ter, hour, hour and a quarter.

Q Where did you find it? A In the dance hall.
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Donato Colachio, cross.

Q You understand this map, don’t you! A
Yes, sir.

Q Take the pointer and point out approximately
where you found this. Along the wall near the hall
leading out into the street! A Yes, sir.

Q What did you find! A Steel bullet.

Q Like that (indicating)! A Yes, sir.

Bullet marked S. 2 for identification.

Cross examination by Mr. McDermit.

Q You say you picked up a bullet that you made
a search for in the hall! A Yes, sir.

Q You had been to the hall that evening! A
Yes, sir.

Q Did-you hear any shooting! A Yes, sir;
but I did not take it for a shot.

Q Where were you at the time you heard this
shot! A On the corner of Adams and Oliver
street.

Q Corner of Adams and Oliver street! A Yes,
sir.

Q Were you alone! A No, sir.

Q Who was with you! A Why, James Bo-
vino and Chick Collins.

Q You mean the defendant here! A Yes,
sir.

O James Bovino! A Yes, sir.

Q How far away from Chick Collins’ dance
hall is the corner of Adams street!

Mr. Van Blarcom. 1 object.
The Court. Sustained.

Q How did you come to get into the had! A
Why, after Baker was taken away in the ambul-
ance, why he had showed us where he was shot
and I seen where it came out the back so I went in
to see if we could find the bullet in the wall, so
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John J. Kellett, direct.

we didn’t see no hole in the wall so we looked on
the floor and found it on the floor.

Q Who was present the time the search was
being made for the bullet? A Chick Collins and
myself.

Q Anybody else? A Not as I can remember.

Q Were yon taken into custody that night?
Were you arrested? A No, sir.

MICHAEL DANIELS, sworn for the State.
Direct examination by Mr. Van Blarcom.

Q You are a police officer? A Yes, sir.

Q Connected with what precinct? A Third
Precinct.

Q Do you know the man that was just on the
witness stand known as Tony Gratch? A Yes,
sir.

Q Did he give you anything the night of this
shooting? A He gave me a bullet.

Q What kind of a bullet? A Steel bullet.

Q One like that (indicating)? A Yes, sir;
that is the bullet he gave me.

Q What did you do with it? A I turned it
in to Sergeant Huebner and Sergeant Huebner
turned it in to Lieutenant Forsyth.

JOHN J. KELLETT sworn for the State.
Direct examination by Mr. Van Blarcom.

Q You are a police officer? A Yes, sir.

Q And what precinct were you connected with
in April, 1914? A Third Precinct.

Q Do you remember the night of this shooting?
A Yes, sir.

Q Where were you this night? A In the sta-
tion house on reserve.
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Michael Tanzola, direct.

Q Did you receive any revolvers that night?
A Yes, sir.

Q Who from? A Officer Miller handed me a
revolver.

Q How many? A One.

Q Here are two revolvers. See if you can
tell which one you got. A This isn’t the re-
volver he handed.

Q Look at this one? A That is the revolver.

Q Was that loaded or empty at the time you
got it? A Fully loaded.

The Court. The officer is referring to the
revolver that was first shown Officer Joseph
Arthur Miller.

Q Ho you remember what kind of cartridges
were in there? A 32 center fire shot.

Q Were they steel jacketed or lead? A Lead.

Q Like this" (indicating)? A Yes, sir; same
as this.

Q What did you do with the revolver and bul-
lets? A Gave it back to Officer Miller.

Q Did you get anything else beside the re-
volver at that time? A Yes, sir; a black-jack.

Q Anything else? A That is all T got.

Q Black-jack like this (indicating) ? A Yes,
sir.

Q Did you make any identification marks on
the revolver or on the cartridges? A Identifi-
cation marks, no, sir, I didn’t.

MICHAEL TANZOLA sworn for the State.

Direct examination by Mr. Van Blarcom.

Q You were a special officer in this dance hall?
A Yes, sir.

Q Did you have a revolver that night? A
Yes, sir.
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Michael Tanzola, cross.

Q Is this itf A Yes, sir.

Q Was it fully loaded! A Yes, sir.

Q Did you shoot your revolver oil—did you
fire your revolver that night! A No, sir.

Cross examination by Mr. McDermit.

Q You made a statement in writing to the po-
lice about what you did there.with your revolver,
didn’t you! You made a statement in writing to
the police about what you did with your revolver
that night, yes or no! A I no understand what
you say.

Q (Through interpreter.) You made a written
statement to the police about what took place
there that night, didn’t you! A My revolver I
give to the police officer.

Q (Question repeated.) A Yes.

Q Mr. Van Blarcom, the prosecutor, at the last
trial showed you that statement and you identi-
fied your handwriting in connection with this re-
volver incident! A Yes, the paper. This man
write.

Q Mr. Godfrey! A Yes.

Q The paper that Mr. Godfrey had written
was a paper that was shown to you at the last
trial! A Yes, they did.

By Mr. Van Blarcom.

Q You worked there at the hall! A Yes, sir.
Myr. Van Blarcom. 1 offer in evidence these
revolvers, first the black and the cartridges.
The Court. The black revolver is the one
that has been described as taken by Miller
from Baker.
Mr. Van Blarcom. Yes, sir.

The Court. Marked Exhibit S. 3, and S. 4
is the revolver which Tanzola says is his.
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Anna May Gilling, direct.

Mpr. Van Blarcom. And the cartridges go
with them.

The Court. They have not been identified.

ANNA MAY GILLINGr sworn for the States

Direct examination by Mr. Van Blarcom.

Q Where do yon live? A 21 Alyea.

Q How old are you? A Nineteen.

Q Do yon know where Chick Collins’ dance
hall is? A Yes, sir.

Q Did you know Frank Baker in his lifetime?
A I knew him. I didn’t know him well. I had
only met him a few times.

Q Do yon know the defendant, Mr. Bovmof
A I didn’t know him at the time.

Q You know him now? A Yes, sir.

Q You were in the dance hall the night of
this shooting? A Yes, sir.

Q What did you see? A I came in the dance
hall kind of late. It was after nine o’clock and I
hadn’t time to take my hat and coat off. 1 was
just seated at the table, I was sitting at the table
with some fellows. They were playing some game
for drinks and one of the fellows would not buy
the round of drinks so the other party got sore
and the fellows got up and walked out, several
fellows and just then Baker came in, and pre-
vious to that Miss Lucy, friend of mine, she said
to me, she said, there was going to be trouble.

Mr. McDermit. 1 object to that and ask
'that it be stricken out.

The Court. Strike it out.

Q VLeave out what was said and tell us about
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By the Court.

Q Go ahead, yon talked to Lucy and then what
happened? A Baker didn’t come in with Lucy
at the time. He came in a little while after Lucy.
He was sitting on a chair right opposite me, right
opposite from the other side of the hall from me
when Sue came up to him. She said something
to Baker. Then I don’t pay no attention to him
because I just seen him slap Sue, that is all I
seen and then the crowd seemed to disappear.
They seemed to go out in the saloon or some-
thing. Then they started up the dance to avoid
trouble, so I didn’t pay any more attention until
I heard the shot, and then all the crowd gathered
around but I didn’t see Jim Bennett in the hall
at the time of the shooting.

Q Nobody asked you whether you saw him or
not. Why did you volunteer that statement? A
Because I didn’t see him.

Q Why did you make that statement without
being asked? A You told me to tell what I saw
about the shooting.

Q Did I ask you to tell me you didn’t see Jim
Bennett in the hall? Why did you volunteer that
statement ?

Myr. McDermit. You have asked her that
statement three times. She has answered it.

Q Why did you volunteer that statement? A
Because it is the truth. You asked me to tell the
truth.

Q Did you sign this statement dated April 23,
1914? A Yes, sir.

Q Do you remember what you said in this? A
I cant remember word for word.

Q Supposing you read it over and see if it re-
freshes your memory a little bit as to where Bo-
vino was that night.
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Anna May Gilling, direct.

Mr. McDermit. 1 have a right to look at
that statement first.

The Court. Yon want to look at it first?
Myr. McDermit. Yes, sir.

Q What about Bennett being there now? A 1
never made such a statement. [ don’t remember
making such a statement.

Q Don’t remember making such a statement?
A No, sir; I never did, because I don’t remem-
ber seeing him. They didn’t say there I don’t
remember seeing him.

Q Still you said in the statement that Baker
was—standing—said in the statement, “I saw
Bennett in the crowd when the shot was fired.”
A I didn’t see him in that crowd. He was sit-
ting at a table and a couple of fellows—

Q Wait a minute. We are asking you about
the statement. Just confine your remarks to that.
You say you remember seeing him? A No, I
don’t remember seeing him.

Q Do you remember making this statement?
A I remember making this statement.

Q Is your memory better now than it was in
April, 19147 A 1 remember making it.

Q Why did you volunteer the statement you
didn’t see Bennett? A Because it is the truth.

Q I ask you what took place there? You
jumped from the time of this shooting, then came
out with the bald statement that you didn’t see
Bennett. How did you know we cared whether or
not you saw him or not? Why did you mention
Bennett’s name without being asked? A You
asked me to tell you what happened in the hall

Q Wrhy did you not tell us about that, the peo-
ple that were there? A I didn’t know any other
people only my girl friend.



LIl
Anna May Gilling, direct.

Q You knew nobody except Bennett? A I
didn’t know Bennett until this case came up.

Q Who did you go in there to see that night?
A I went in with my girl friend. I saw him,
Baker once before.

Q You went in there with him? A I went
in with my girl friend. I saw him, Baker once
before.

Q You went in there with her? A I went in
there to meet her. I went in alone.

Q Did you meet her? A Yes, sir; I met her.

Q Was Bennett drunk that night? A I don’t
remember, I never seen him in any other condi-
tion. I don’t know whether he was drunk or not.

Q You say in this statement Bennett was drunk
as he nearly always is. Is that right or not? A
I don’t know if he was drunk or not. I hadn’t
seen him that night.

Q Did you tell the police he was? A I don’t
remember.

Q You don’t remember what you told them?
A I was so excited I guess I told them anything.

Q When did you make this statement? A
Right after the murder was committed.

Q What? A Right after the fellow was shot.

Q How long after? A I don’t know. I
can’t remember just the exact date.

Q It was a whole day later, wasn’t it? A
Two days.

Q You were so excited you didn’t know wheth-
er you were telling the truth or not, is that the
idea, is that the idea? Is that what you want
s to understand? A I can’t remember what I
seen and what I didn’t see.

Q How do you know Bennett wasn’t in the hall
when that shot was fired? A Because I didn’t
see him.
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Anna May Gilling, direct.

Q Could you see everybody that was in there?
A I couldn’t see everybody. There was a crowd
around me.

Q You don’t know whether he was around
there or not, do you? A I said if he was there
I don’t remember seeing him.

Q Who else was there at the time the shot
was fired? A I am just after telling you I don’t
know the people. I have no acquaintance with
them at all.

Q What were their nicknames, if you knew any
of them? A I don’t know what their nicknames
was, I don’t know none of them.

Q How many times had you been in there be-
fore the shooting? A I had been in there once
before the shooting. I don’t know none of the
people that was down there.

Q Haven’t you been in there since then? A
No, sir.

Q Never? A Never.

Q How many people were in this dance hall, at
the time this shot was fired? A 1 should judge
about fifty.

Q How many people were dancing? A Nearly
all of them was dancing.

Q What part of the dance hall were you in when
the shot came? A Right near the entrance door
on the other side from the .entrance door.

Q Over by the ladies’ toilet, were you? A
Yes, sir.

Q Sitting? A Yes, sir.

Q Were you at this big table where Big Sue
had been? A She was sitting at the table. She
had been out telephoning and came in.

Q She had been sitting at this table? A 1
don’t remember whether she was sitting at this table

or not.
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Q Was this table where there was a big crowd
sitting, a lot of women and men? A Yes, sir.

Q The TItalian boys had been playing this
finger game? A Yes, sir.

Q Was Big Sue sitting at that table or not? A
No, sir; she wasn’t sitting at the table.

Q Were you the only woman sitting there? A
I was, because I wasn dancing at the time.

Q When the dance was stopped, when there
wasn’t dancing, what women were sitting at the
table besides yourself? A That was when?

Q Before the shot occurred what women had
been sitting at that table? A Jessie Cooper was
sitting there.

Q Who is she now? Is she married? A No,
Sir.

Q She is not married? A No, sir.

Q Had Big Sue been sitting at that table at
any time while you were there? A Not that I
know of.

Q What time did you get there? A Between
nine and ten o ’clock, it was after nine, I know.

Q Were you there all evening up to the time
the shot was fired? A Yes, sir.

Q How long was that? A It was between ten
and eleven.

Q Where had Big Sue been sitting when she
was in the dance hall? A I can’t remember
where she was sitting. She was all around the
hall. She was walking around.

Q Had she been sitting at the big table? A
No, sir; I didn’t see her sitting there.

Q Who were you sitting with there? A 1 told
you Bennett was one of them and there was a fel-
low they call Bob who invited us over to the table.

Q Who did? A This Bob. I don’t know what
his last name is.
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Anna May Gilling, direct.

Q Bob invited yon over? A Yes, all the girls.
He said, “ Come on over and have a drink.” Then
they started to dance so they didn’t have a drink.

Q Was Bennett there all the time? A Yes,
sir.

Q So he was there when this dance started ? A
Yes, sir.

Q When did you see him go out? A 1 told
you they didn’t care to buy a drink and they walked
out.

Q When did you see him walk out? A A
couple of the fellows walked out.

Q Do you know whether he went out? A Yes,
sir; his place was vacant. He was out of the hall.
I dont know where he went to.

Q You were dancing? A No, sir; I wasnt
dancing with Bovino.

Q I am talking about this particular time, you
were dancing? A No, sir.

Q I thought you said you got up and danced?
A T didn’t sav no such thing. Xdon’t know how
to dance.

Q Were you sitting all the time? A  Yes, sir.

Q Then you saw when Bennett got up? A
Yes, I seen him.

Q Where did be go when he gotup? A I know

went °ut of the hall. He went towards the
salcon. I don’t know where he went to.

Q Who shot Baker? A I don’t know.

Q Why not? A Because, I don’t know, be-
cause I didn’t see him fire the shot. I just heard
it.

Q You were sitting at this big table? A Yes,
Sir.

Q You saw this trouble between Baker and Big
Sue? A Yes, sir.

Q You saw this slap? A Yes, sir.
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Q Then what happened next? A 1 told you
the crowd gathered around.

Q Where did the crowd come from? A The
dancers, there was more fellows than there was
girls in the hall.

Q What did you do? A I sat still, it was none
of my business.

Q Did the dancing start up again before the
shot came? A Yes, sir.

Q How long had they been dancing before the
shot came? A Just for a few seconds.

Q Then did you watch Baker? A No, sir; I
didnt watch Baker.

Q Did you watch Big Sue? A I didn’t watch
none of them, because they were having an argu-
ment and it was none of my business.

Q It was something to look at in the dance
hall? A Sure it was something.

Q Do you want us to understand you didn't
watch them? A No, I didnt watch it.

Q Did you turn your head away? A I started
talking to the party that was at the table.

Q Who was there? A I don’t know the fel-
lows. I told you there was Bob and some other
fellows was there. The table was all full of fel-
lows.

Q They didnt get up? A Not all of them.
I said a few got up.

Q I thought you said they all ran towards
Baker? A There was other fellows the other
side of the table.

Q Where were you facing when you heard the
shot? A I was facing the table when the shot
was fired.

Q Your back was towards him? A No, sir.

Q Facing him? A My profile was to him.

Q On your left or right? A On my left.
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Arma May Gilling, direct.

Q What did you do when you heard the shot?
A 1 thought somebody had fired a glass or some-
thing.

Q You got up? A Yes, sir.

Q What did you see? A I saw Baker was
shot.

Q What did you see beside that? A I can’t
remember. Everybody was so excited I can’t re-
member what I saw.

Q What men were standing near Baker? A
They all ran'towards him when they seen he was
hurt.

Q Who ran out? A Nobody that I know of.

Q Didnt see anybody run out? A We all
went towards the saloon because they took Baker
out there.

Q I mean before Baker went out who ran out of
the saloon? A I didn’t see anybody run out.

Q You were sitting. Did you say Baker was
towards your left hand or your right? A My left.

Q Where was Bovino, what part of the table?
A When he was sitting there he was opposite me,
but at the time he wasn’t there.

Q He wasn’t at the table at the time? A At
the time of the quarrel he wasn’t there.

Q He wasn’t at the table you mean? A No,
sir.

Q Were you sitting in the same position at the
time of the shooting as you sat when he sat at
the table? A Yes, sir, when I seen Sue come in I
turned around to see who came in. He came in
from the saloon.

Q Just turned your head around? A No, I
turned myself around when I seen they had an
argument, I turned around because it was none of
my business. I didn’t pay no attention to them.
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Q Yon turned around to see who started the
trouble and when you found out there was trouble
you turned your head away? A Yes.

Q When was it Bennett went out? A Just
previous to that.

Q Previous to what? A When Baker came
in.

Q How long before Baker came in? A I didn’t
count the minutes.

Q How long was it? A Just a little while.

Q If you were sitting with your back direct
to the door leading into the saloon how could you
see whether Bennett went out or not? A He left

the hall. I didnt Say he went out. He left the
hall.

Q How do you know he left the hall? A He
wasnt in it. I don’t know where he went.

Q Did you see everybody that was in there? A
No, I couldn* see everybody that was in there.

Q How do you know he wasn in there? You
didn’t see him, that is what you mean? A I didn’t
see him.

Q Did you see him go out? A He wasn’t in
the hall.

Q Did you see him go out? A He must have
gone out if he wasnt in the hall.

Q But you say you didn’t see everybody in the
hall? A 1 could see everybody that was near the
door.

Q Did you see him go out? A No, I didn’t
see him go out.

Q Have you seen Bovino since this shooting?
A No, I haven’t met him since then.

Q Never saw him since then? A Only on a

case like this where I saw him, never met him on
the street or anything.

10

20

30

40



10

20

30

40

118
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Q Never talked to him? A No, sir, never had
a conversation in my life with him.

Q Where do you work? A I started in the
Westinghouse yesterday.

Q Do you know Mary Weber? A I know her
by sight but I don’ know her personally.

Q Is that she over there (indicating Marv
Weber)? A Yes, sir. * 7

Q Did you see her on the night of this shooting?
A No, sir; she wasn’t in the hall.

Q What? A I didn’t see her in the hall at all.

Q Did you see her on April 23rd, at the time you
made this statement? A No, sir.

Q What is the name of the street you live on?
A Alyea street.

Q Did you meet Mary Weber on that street on
the 23rd of April? A I met her; no, sir.

Q Did you see her at all after this shooting? A
No, sir; she wasn’t there. I never seen her. I just
know her by having people point her out to me.

Q Didn’t you tell Mary Weber you saw Jim
Bennett do the shooting in Alyea street in April,
1914? A 1 never spoke to Mary Weber in my life.
I never was in conversation with her. I don’t know
her to speak to,

MAE GILLING, recalled for
Further direct examination by Mr. Van Blarcom.

Q Do you remember testifying before the Grand
Jury? A Yes, sir.
Q That was in 1914?
Mr. McDermit. 1 object to any statements
made here before the Grand Jury as being in-
competent in the trial of this cause.

The Court. Objection overruled.
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Defendant’s counsel prays an exception to
this ruling of the Court.
The same is allowed and signed and sealed
accordingly.
WM. P. MARTIN, [i1.s.]
Judge.

Mr. McDermit. And I object further that he
cannot use what purports to be the minutes un-
less they are verified as the minutes of the
Grand Jury.

The Court. Further objection overruled.

Defendant’s counsel prays an exception to
this ruling of the Court.
The same is allowed and signed and sealed
accordingly.
WM. P. MARTIN, [l.s.]
Judge.

Q Were you asked this question and did you
give these answers? You had been sworn in the
Grand Jury room, had you first? A .Yes, sir.

Q “When you heard the noise of the shot,
didn’t you look in the direction of the noise? A
Yes, sir.” A But there was a crowd there and
you couldn’t see; they were all around Baker at
the time.

Q Is that right? A Yes, sir.

Q Were you asked this question and did you
give this answer?

By the Court.

Q [Is that what you said then? A Yes, sir.

Q “Didn’t you look in that direction when you
heard the shot? A Yes, sir.” . A Yes, sir.

Q “Who did you see there? A I saw Sue
alongside of Baker. She is the woman supposed to
be his wife. ”’
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Mr. McDermit. 1 make the further objection
to these minutes, that these declarations, even
if protected by an oath, were not made in the
presence of this defendant and they were,
therefore, improper declarations.

The Court. Objection overruled.

Defendant’s counsel prays an exception to
this ruling of the Court.

The same is allowed and signed and sealed
accordingly.
WM. P. MARTIN, [i.s.]
Judge.

Q (Question repeated.) A Yes, sir.

Q Were you asked this question and did you
give this answer: “ Q. What men were standing
there? A I can’t tell.” A Yes, sir.

Q Then were you asked this question and did
you give this answer: “Q Where was Bennett?
A He was standing at the saloon door. Q How
far away? A Three or four feet.” A I don't
remember that.

Q Will you say you didn’t say that before the
Grand Jury? A I say I don’t remember whether
I said it or not.

Myr. McDermit. 1 am going to renew my mo-
tion to strike out the entire testimony of this
witness from the time the prosecutor started to
question on the Grand Jury record upon the
further ground that he has not examined com-
pletely on the Grand Jury record.

The Court. Motion denied.

Defendant’s counsel prays an exception to
this ruling of the Court.

The same is allowed and signed and sealed
accordingly.

WM. P. MARTIN, [i.s.]
Judge.
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Peter J. Christie, direct— cross.

LUKE FORSYTH, sworn for the State.
Direct examination by Mr. Van Blarcom.

Q You are lieutenant of police? A Yes, sir.

Q Connected with what precinct? A  Third.

Q Did you receive a bullet from Sergeant Hueb-
ner and Officer Daniels? A Yes, sir.

Q Is that it? A To the best of my knowledge,
yes.

Q After you got it did yon put it in the enve-
lope? A Yes, sir, and sealed the envelope.

Q Who did you hand the envelope to? A 1
left it there for the captain in the morning. ml got
through at six o’clock.

PETER J. CHRISTIE, sworn for the State.
Direct examination by Mr. Van Blarcom.

Q You are a police captain? A Yes, sir.

Q Did you handle this revolver which has been
identified by Lieutenant Forsyth? A Yes, sir.

Q What did you do with it; do you remember?
A I kept it in a drawer in the cabinet as I keep all
things of that kind.

Q Who did you turn it over to, officer; do you
remember? A To Chenowith.

Cross examination by Mr. McDermit.

Q When was it turned over, the envelope, Cap-
tain, to Mr. Chenowith? A At the first trial.

Q Had it been constantly in your possession in
the desk in the police court? A Yes; constantly,
up to that time.
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Walter Godfrey, direct.

GEORGE W. CHENOWITH, sworn for the State.
Direct examination by Mr. Van Blarcom.

Q You are a police officer? A Yes, sir.

Q Did Captain Christie hand you this envelope,
which he just looked at? A Yes, sir.

Q You brought it here and handed it to whom?
A Sergeant Godfrey of the prosecutor’s office.

Q Did it have something in at that time?’ A
Yes, sir.

Cross examination by Mr. McDermit.

Q What did it have in it? A I don’t know;
something small in the corner. Small envelope.
Q Was it sealed or unsealed? A Sealed.

WALTER GODFREY, sworn in behalf of State.
Direct examination by Mr. Van Blarcom.

Q Mr. Godfrey, this envelope which has been
mentioned by Officer Chenowith and Captain Chris-
tie; was that handed to you? A It was, sir.

Q Opened or unopened? A Sealed.

Q Have anything in it? A Yes, sir; had a bul-
let in it.

Q Is this the bullet? A Yes, sir; I opened the
envelope and took the bullet out. Marked the enve-
lope in the corner when I opened it.

Mr. Van Blarcom. 1 offer the bullet in evi-
dence.

Bullet marked in evidence.

S. 3 by striking out the words “ for identifi-
cation.’’
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WILLIAM 1II. McKENZIE, sworn in behalf of
State.

Direct examination by Mr. Van Blarcom.

Q Yon are a practicing physician, Doctor? A
Yes, sir.

Q And also county physician? A [ am.

Q How long have yon been county physician?
A About twelve years.

Q Did you perform an autopsy on the body of
one Frank Baker who was also known as Meserin-
tino? A 1 did.

Q When and where did you do that? A At
the City Hospital, on the 24th of April, 1914, about
11:30 in the morning.

Q Who was there, Doctor? A Dr. Martland
and Mr. Godfrey.

Q Will you describe the conditions of this man’s
body, externally. A This man was a man about
five feet eleven, weight about 180 pounds, seemed
to be in good health and he had a punctured wound
in his abdomen about two inches and a half above
the navel and about an inch to the right, and an-
other one in the back just about an inch behind the
line that runs from the top of the arm pit just
down below the free quarters of the rib.
the external evidence.

That was

Q Can you tell the entering point of this wound;
I mean what was it, what kind of a wound was it?
A 1t was a wound that could have been made by
a bullet.

Q Can you tell the point of entry? A I would
think that it entered in the front because it was a
little larger in the back.

Q You say that this wound in front was to the
right of the middle line? A Yes, sir.

Q How far? A One inch.

20

30

40



10

20

30

40

124
William H. McKenzie, direct.

Q How far above the navel? A Two and a
half inches.

Q It came out where, Doctor, again? A In the
back, just one inch below the line that would be
drawn from the back of the arm pit down below
the ribs.

Q Came out back of the side and medium line?
A Back of a line that would run from the back of
the arm pit.

Q What was the direction, straight through or
up or down, if you can tell? A Why, there wasn’t
much difference there. It went a little from the
right side of his body to the left.

Q Was this wound in the stomach, in the front
of the stomach higher or lower than the one in the
back? A I think that went very near on the level.

Q Mr. Godfrey calls my attention to thé fact you
said this autopsy was 1915. Was it 1915 or ’14?
Mr. McDermit. 1t will be admitted by the
defense it was 1914.

A I made a mistake—I presume.

Q What did you find on your examination of
the inside? A There were two wounds of the
small intestines, one of which had been sutured.

Q What do you mean by that? A Surgeons
had—before I come to that, there was an incision
seven and a half inches long on the front of the
body that had been made by the surgeons when
they operated on him. There were two injuries
in the intestines, one of which had been sewn up
by the surgeon when they operated on him. There
were two in the mesentery, one of which had been
sewed up. There was one in the—

Q What is the mesentery? A That is the
fine like apron that holds the intestines down to
the back bone. There was one in the large intes-
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tine and there was one in the omentum, which is
the veil that covers the intestines.

Q Could you ascertain the cause of death? A
He had gotten acute peritonitis from these injur-
ies which caused his death.

Cross examination by Mr. McDermit.

Q The autopsy showed that there had been per-
formed a certain operation on the deceased? A
There did.

Q How long did it take the physicians to per-
form that operation? A 1 don’t know.

Q What would be your judgment as to the
time it would take to have that operation per-
formed? A Oh, about forty minutes.

Q The operation was unsuccessful.

The Court. Do you want him to charac-
terize the other doctors?

Q He died, notwithstanding the operation? A
He died, notwithstanding the operation, yes.

Q Would a man in that condition having that
kind of an operation performed, would he be apt
to cough or vomit blood at any time? A Yes.

Q It would be nothing unusual about that? A
No.

Q It would be the usual thing? A In peri-
tonitis they are very apt to cough up or vomit a
blood or very dark stained substance.

Q When these operations are performed, tak-
ing forty minutes, what is administered, if any-
thing, to the patient? A Usually an anaesthetic
of some kind.

Q What is the object of that anaesthetic, what
does it do to the patient? A Makes them un-
conscious.

Q Is that anaesthetic—is that usually adminis-
tered in the shape of ether? A Usually ether.

20

30

40



10

a0

40

126
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Q That makes the patient unconscious'? A
It does.

Q There is not set rule when consciousness re-
turns, is there? A No.

Q A person keeps unconscious from ether, four,
five or six hours? A Yes.

Q Keeps unconscious from ether twenty-four
hours? A Not totally, no, I don’t think so.

Q How long in your experience has a patient,
under the influence of ether, remained unconscious?
A The longest?

Q Yes. A I can say about twelve hours.

Q I suppose then, it would depend upon the
amount of ether that was administered? A It
would.

Q As to the length, and if there was a large
amount administered, which there would be in a
case of this kind, to perform a delicate operation
of that kind? A They would be very careful to
give a small amount.

Q What would be the idea of that, so he could
talk while they were performing the operation?
A No, so they wouldn’t put him under too deep-
ly. He was in too bad a condition, evidently.

Q That is your answer? A Yes.

Q So that in performing an operation of that
kind the question of the result of the operation
would depend somewhat upon the ether, would it?
A Ether always has to be taken into considera-
tion. )

Q You wouldn’t undertake to perform an oper-
ation of that character or a series of operations,
which you have testified you found in this au-
topsy, without administering to the patient suf-
ficient ether or other medicine to get him in a state
of unconsciousness while the operation was being

performed. A I would not.
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William H. McKenzie, cross.

Q That is given so that the patient cannot in-
terfere with the operation? A Yes.

Q So that there must be sufficient ether given
to him so that it would keep him three-quarters of
an hour or 50 minutes under the ether? A It
should.

Q What amount of ether in your opinion does
it take to put a person in normal condition un-
der so that the ether is effective for a period of
over an hour?

The Court. Are you not assuming that you
get one dose of ether at once and the size of
it is based upon the time it is intended to
have the patient under it? Why don’t you
ask him first about that?

Q How much ether would you give to keep a
patient in an unconscious condition for an hour?
A I should think it would take maybe from half
a pint to a pint bottle.

Q Half a pint to a pint? A Yes.

Q What would he the effect upon a normal pa-
tient or a normal person, rather, how much ether
could he stand and still come out from under its
influence at some time?

Mr. Van Blarcom. 1t is quite an interest-
ing inquiry hut there is no evidence this man
didn’t come out some time.

The Court. Do you object to it on the
ground it is not cross examination?

Mr. Van Blarcom. 1 dont think it has any
bearing on this case how long a normal per-
son, if ever, would come out from ether.

By the Court.

Q You don’t give ether by the pint or half pint.
You give it continuously as a patient requires it
and as he gradually comes out? A We are giv-
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William H. McKenzie, cross.

ing it to him continually during the operation, a
few drops at a time is put into the gun and they
pour it in.

Q You didn’t give him a half a pint or pint at
the beginning? A No, from the time they start-
ed to put him under to get ready for the opera-
tion they simply pour into the gun a few drops,
at a time.

Q {By Mr. McDermit) How many minutes
before you started to perform the operation that
you want to operate on a person that you com-
mence to administer ether! A About ten.

The Court. You are making the doctor
your expert, you are making him your wit-
ness.

Mr. McDermit. He is as good as I know of.

Q Then, it would continue for the additional
period of 40 minutes .during the operation, con-
tinuously administered? A Continuously admin-
istered. ,

Q Then, you mean to say in that particular
operation there would he administered a half a
pint to a pint, depending upon the activity, mental
and physical, of the patient you are operating
upon? A All the patients.

By the Court.

Q What do you call this line on the left-hand
side? A The posterior auxiliary line.

Q Will you just point in front of your body
about the place where you think the bullet went
in and the back where it went out and show that
to the jury. A About there and about there (in-
dicating).
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Walter Godfrey, direct.

By Mr. McDermit.

Q Can you positively state, Doctor, where that
bullet or other substance that has gone through
that body, which side it entered and which side it
went out, positively? A It is my opinion it went
in front and came out back.

Q Can you state definitely? A I am not posi-
tive.

Q Will not positively say that bullet couldn’t
have been fired from one side.or the other, isn’t
that true? A That is true.

WALTER GODFREY recalled.
Direct examination by Mr. Van Blarcom.

Q You were present at this autopsy? A I
was, Sir.

Q Did you bring the man’s clothes to the
prosecutor’s office? A Yes, sir.

Q Are these the clothes? A These are the
clothes.

Q Did you examine—start first with the inside
shirt. Did you examine these clothes for bullet
holes? A I did.

Q Did you find any in his inside shirt? A I
did, yes, sir.

Q Just show the jury where they are. There
is one, is that in the front or back? A That is
in the front just to the right of the middle line.

Q Is there a hole in the back? A Yes, sir.

Q Where is that? A On the left side in the
back, just back of the line from the arm down.

Q Take his outside shirt. A . Right in the
front, yes, sir, to the right of the middle line.

Q How about any other holes? A There is
one in the back, sir.
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Walter Godfrey, direct.

Q How about his vest? A His vest shows
a bullet hole in the front on the right. ,
Q Any point of exit for that? A No, sir.
Mr. McDermit. Don’t say “point of exit.”
I object to that.

The Court. Sustained.

10 Q Any place where it came out? A No, sir.
The Court. That is equally objectionable.
Mr. McDermit. 1 move to strike it out.
The Court. Motion to strike out granted.

By the Court.

Q Did you see any other hole in that garment?
A T did not.

By Mr. Van Blarcom.

20
Q How about the trousers, any hole in that? A

No, sir.
Q No hole in the front part? Any hole any-

wheres else? A No, sir; just a stain of red, front
and back.

Q And his coat? A The coat has no bullet
holes in it.

Q Neither in the front or back? A No.

Q I show you a paper, dated April 23, 1914,
30 purporting to be signed by the defendant. I ask
you if you were present when that was taken? A
I was, sir.
Q Whereabouts was it taken? A Taken down
at police headquarters.
Q Newark? A Newark, city hall.
Q Whose handwriting is it in? A That is
Captain Tuite’s.
Q Will you please state, what was said, if any-
thing, to the defendant before he made the state-
40 ment? A Before he made it?
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Walter Godfrey, direct.

Q Yes? A The top questions on this which
are in printing were read off to him and he was
then told he was going to he asked questions and
he could answer them or not, as he chose.

Q What did he do? A He said he was willing
to tell about the trouble.

Q What happened? A He then started in and
made a statement as to what happened on the
night of the «hooting and it was taken down as he
dictated it.

Q What occurred then? A It was then read to
him and handed to him to read, then he signed it in
the presence of Frank Donnelly and myself and
Frederick Kuhn.

Q There appears to be some letters stricken out
on the second page. Do you remember under what
circumstances that occurred? A Yes, sir; as Cap-
tain Tuite wrote that down and it was read to him
he objected to those sentences and Captain Tuite
scratched them out in his presence.

Q And then he signed it? A Yes, sir.

Cross examination by Mr. McDermit.

Q Did you have in your possession at the time
that you read him this statement the statements he
had made immediately after the shooting? A
This is the only statement I witnessed.

Q Was his attention called to the fact that he
had made a statement to the police two or three
days after the time of the shooting? A This
statement was made at that time, a few days after
the shooting.

Q You have another statement, haven’t you,
from this defendant? A Yes, sir.

Q Taken recently by you? A No, sir; not
taken by me.

Q Taken in your presence? A No, sir.
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Walter Godfrey, direct.

Q Well, you have in your possession another
statement made by this defendant? A We have
sir.

Q So there are two statements? A There are.

Q One taken that you produce, now, in May or
April, 1914? A One taken in—

Q October, 1915? A That is correct.

Q The prosecutor has not shown you the other
statement? A Not to me.

By the Court.

Q Were you present at the taking of what has
been described as the taking of another statement?
A I was not.

The Court. W hat right have you to ask about
something that is hearsay. You have no right
to &sk him what evidence the'prosecutor has

got.

By Mr. McDermit.

Q Have you examined this clothing here? A 1
have.

Q Are you able to say what those marks on the
clothing are from ? A My opinion is that they are
bullet holes.

Q You don’t know exactly? A No, sir.

A~ Did you examine for any powder marks there
upon this clothing? A* 1 did.

Q You are an expert on powder marks? A I
can’t say that.

Q You found no powder marks? A I found no
powder marks, no, sir.

Q How close must a pistol be fired at clothing so
that you would be able to say they were powder
marks, taking into consideration the kind of cloth-
ing? A It would depend entirely upon the kind of
clothing, the color.



Vi Gaffieydet.

Q I am speaking of the kind of clothing we have
here? A I do not believe it would show unless it
was near enough to burn the cloth.

Q How close would the revolver have to be fired
to show the powder marks? A W ithin a foot.

Q If this shot was fired, say a shot that was fired
under the conditions that were found in this clothing
the pistol must have been aimed over a foot away
from the deceased? A The muzzle of the revolver
was more than a foot away from the clothing at the
time it was fired.

Q You have no way of knowing what distance
that revolver shot was fired? A No, sir.

Q That is mere conjecture? A Certainly.

Q How far will a revolver made up of the calibre
of either one of these revolvers, that have been
offered in evidence, how far will a shot carry? A
Well, I have never fired either one of the revolvers,
but I should say they would carry in the neighbor-
hood of 200 yards.

Q Just turn to this map. They certainly would
carry to any section of this room? A No question

about i‘;:’ E
Referring to the dance hall G.

Q In fact it would carry unobstructed the entire
length of that building out-into the street? A It
would, sure.

Q What calibre are those?

W hat are you showing the wit-

I am showing him a bullet.
Showing a cartridge?

Yes.

oaded cartridge.

Yes, sir.
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Walter Godfrey, direct.

Q Is that a lead bullet? A Leaden bullet, yes,
sir.

Q (By Mr. Van Blarcom). W hat calibre is the
other revolver? A 32.

Q And the other one? A The nickel is 38.

Q What calibre is this steel jacketed bullet,
which i§ Exhibit S. 2? A That is a 32.

Q (By Mr. McDermit). So this bullet that you
have just examined would be a cartridge from a 32
calibre revolver? A It would, sir.

Q Which is the 32 calibre revolver? A Tms
black revolver.

Q {By Mr. Van Blarcom.) That bullet which I
have shown you, Exhibit S. 2, is the same as the bul-
lets in these cartridges? A Steel jacketed ones,
no, sir. That is a bullet ordinarily known as a
steel jacketed bullet and used in automatic guns.

Q This is not what is known as a lead bullet?
A No, sir; it is not.

Q {By Mr. McDermit). How can you tell the
difference in the shape of that bullet, Mr. Godfrey,
after it is smashed out of shape? A The bullet is
not smashed at all, sir.

Q Can you tell whether, in point of fact, that is
an exploded bullet or not? A Not necessarily. It
might have been taken out of the shell. There is
nothing to show that because it is not marked in
any way.

The Court. Showing witness Exhibit S. 2.

Q What can you say about this? A That is
the size of an ordinary 32-calibre bullet.

Q Could be less or more in size, depending upon
what way it was set by the manufacturer? A That
was manufactured for a 32. That would be the size
of it if it was manufactured for a 38. It would be
a larger bullet.
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Walter Godfrey, direct.

Q There doesn seem to be any mark at all upon
this bullet. A I see none.

Q Nothing to indicate that it met with any ob-
struction after it had been fired? A No, sir.

Q Nothing to show it had struck anything at all
that was sufficient to have destroyed the calibre of
the bullet, is that right? A That is correct.

Q (By Mr. Van Blarcom). You have had ex-
perience with fire arms? A I have, sir.

Q For how long a period? A Off and on for
two or three years.

Q And with revolvers? A With revolvers and
rifles, both.

Q And with steel jacketed bullets? A Yes, sir.

Q You have heard the testimony in this case
that this bullet had passed through Baker’s body
to the intestines. Would there be anything that
would cause this bullet to be marked in any way?
A Nothing whatever.

Q Do you know what force it takes to make a
mark on any of these steel jacketed bullets? A 1
do not know the force, but if it came in contact with
jany hard substance it would probably be marked
more or less.

Q What do you mean by hard substance? A In
the shape of wood, metal or bone.

Q (By Mr. McDermit). You never fired any
bullets through any human being? A 1 never
have.

Q You are not qualified as an expert as to bul-
lets passing through people’s bodies? A No, sir.

Q The indications are that if that bullet passed
through a person’s body it would contain something
like blood on it? A No, sir; not necessarily.

Q Would you be able to establish whether or not
that bullet contained human blood? A No, sir;
there is no human blood on that bullet.
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James D. Bell, cross.

Q Have you submitted it to any tests to show
that? A I have not.

Q You know what to do in connection with
that? A Yes, sirj there is no foreign sub-
stance. That came off on the clothes. It .passed
through the clothing after passing through the

,10  body.

Q You made no examination of the bullet. You
didn’t have it in your possession?

The Court. You understand the situation of
this witness.

Mr. McDermit. 1 agree that we are making
him our own witness.

Mr. Van Blarcom. 1 offer the clothing in
evidence and ask to have it marked as one
2q exhibit.
Mr. McDermit. No objection.

Myr. Van Blarcom. 1 offer the statement.
Statement marked S. 6.

Clothing not marked, but admitted as Ex-
hibit S. 7. )

JAMES D. BELL recalled.
Cross examination (continued) by Mr. McDermit.

30 Q You remember a conversation at police head-
quarters at the time of the defendant’s first arrest,
with his present wife, Mrs. Bovino. A Yes, sir.

Q Did you at police headquarters have this con-
versation in the presence of the defendant and his
wife, the defendant, Bovino, saying to kirn, “ How
does Baker say I shot him,” and you replied, say-
ing, “Baker didn’t say you shot him, but that you
know who shot him.” Any such conversation as

that ever take place? A No, sir.
40
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Edward Staehlin, direct.

Q In the presence of Mrs. Bovino and Bovino—
you know who I mean by Mrs. Bovino'? A Yes,
sir.

Q Did this conversation take place down in the
Third Precinct police station at the time of the
arrest with Chick Collins? Did Chick Collins ask
yon to take him and Jim Bennett up to see Frank
Baker, and did yon reply and say, *There is no use,
Chick, of taking you and Jim up to see Baker. He
doesn’t accuse any of you?” A No, sir.

Q Did you say that or didn’t you? A No, sir.

Recess.

EDWARD STAEHLIN, sworn in behalf of State.
Direct examination by Mr. Van Blarcom.

Q You are a practicing physician in this city?
A 1T am.

Q And have been for many years? A For
about twenty-one or twenty-two years.

Q In April, 1914, were you connected with the
Newark City Hospital? A 1 was.

Q You were one of the visiting surgeons? A
Yes, sir.

Q Did you perform an operation upon a man
named Frank Baker. A 1 did.

Q Do you remember the date? A He was
brought into the operation room at 1 :10, the 22d of
April, 1914.

Q What operation did you perform? A It is
known as laparotomy. It is an opening of the
abdomen.

Q That was shortly after midnight? A Yes,
Sir.

Q What condition did you find when you opened
the man? A His abdomen was full of blood,
which meant that blood was in the abdominal cav-
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Edward Staehlin, cross.

ity, and I found an opening in the gut, the small
intestine, it is called, and another blood point in
what is called the mesentery, that is a sort of
apron that gathers up the intestines, whereby it
hangs in the abdomen; all these were sutered.

Q That is, sewed up? A Sewed up.

Q How long did the operation take? A Ap-
proximately about an hour.

Q He was given an anaesthetic at the time? A
He was.

Q Ether? A [Ether.

Q Do you remember when you next saw him?
A Between 12 and 1 at noon.

Q The same day? A And then later, between
6 and 7, the same day, the 22d of April.

Q He died, I understand? A He died 1230
A. M. on the 23d.

Q That is shortly after midnight? A That is
shortly after midnight.

Q Where was this incision made. A 1In the
medium line, an incision between six and eight
inches on the abdomen.

Q Were there visible wounds on the outside of
his body? A Yes, there was a hole on the outside
two inches to the right of the. navel, a little above
the navel, two inches to the right, and another one
over on the left side just above the terminus of the
bone, here (indicating).

Q Is there anything where those wounds were,
anything hard, any hard substance inside of the
body? A You mean, did it strike any bone?

Q Yes. A No, I believe not.

Cross examination by Mr. McDermit.

Q You didn’t examine the course of any bullet?
A The course of a bullet, no.
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Edward StaelJilin, cross.

Q Yon didn’t know it was a bullet from that
examination you made? A Yes, I thought it was a
bullet. We could tell that from the opening, the
holes in the abdomen, and the history of the case.
I relied upon the history of the case. 1 would not
operate on him if I hadn’t.

Q You would not be able to say positively of
that case that those were bullet holes or that the
wounds that you found were inflicted by a bullet,
you wouldn’t say that if you hadn’t heard the his-
tory of the case? A Perhaps not.

Q You testified here before? A 1 did.

Q You testified that this man was in a dying
condition? A Yes, sir.

Q And that when you visited him between 11
and 12 o’clock the next day that you were satisfied
that the operation would not be successful? A
Yes, sir.

Q The man was then dying. A ies, sir.

Q And he was in a semi-conscious condition?
A Yes.

Q As I recall your testimony that you were
unable to say whether he had come out of the ether
at that time or not? A Yes.

Q It is very difficult to say when a person does
entirely come out of the ether? A Yes.

Q That a condition of that kind requires the
administration of quite some ether? A Yes.

Q And, of course, you put -your patient under
ether before you commenced your operation? A
Yes.

Q How long was he under ether before you
commenced this particular kind of operation? A
As soon as he was under the ether we started to
operate. It may have taken ten to fifteen minutes
to put him under the ether.
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Edward Staehlin, cross.

Q Then, was ether continually administered
during the operation? A During the operation.

Q How much ether would you say was admin-
istered to him, about? A Anywhere from six to
eight ounces. 1 dont know. That may be a mat-
ter of record.

Q He was in no condition to talk with you when
you visited him in the ward between 11 and 12
that morning on your second round in the morn-
ing? At first the operation and then your second
visit? A 1 spoke from memory that time. We
have a standing order. 1 was mislead by the
standing order of morphine.

Q I don’t care anything about that. Will you
please answer my question? At the visit between
11 and 12 was he in a condition—did you talk with
him between 11 and 12 in that hospital that day?
A I convinced myself about his condition. I had
looked at the record.

Q I don’t want you to look at the record. A
I refresh my memory from the record.

Mr. McDermit. 1 ask to strike that out.
The Court. 1If he said he looked at the rec-
ord and reminded himself of it, it is all right.

Q Did you make the record yourself? A No.

Q How can you testify about a record you
don’t know anything about? A Because those
records are made from my order.

Q Do you know what your orders were? A
Yes, if a man suffers he is to have morphine.

Q I haven’t asked you anything about mor-
phine.

The Court. You asked him what his orders
were.

A I wish to correct my statement.

Q You testified that this man was in a dying
condition between 11 and 12 o’clock. A Yes.
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Edward Staehlin, cross.

Q You say he was in a dying condition between
11 and 12 o’clock that morning? A Yes.

Q You testified when you were here before that
he was in a semi-conscious condition? A 1 did.

Q Is that true still. A Yes.

Q You saw him later in the evening? A Be-
tween 6 and 7 o’clock. A Yes.

Q He was nearer to death then than he was
between 11 and 12 o’clock? A Yes.

Q And he was in no condition to talk to you?
A That is what I testified to. I didn’t know. I
had seen him at that time, but I was—

Q He was further along towards death when
you say him the last time? A He was.

Q You had charge of him—you were the phy-
sician in charge, you performed the operation? A
Yes.

Q You knew that man was in a dying condition
when you made your rounds the second time that
morning? A Yes.

Q This operation was an operation that was
necessary to be performed if there was a chance
to save his life? A Yes.

Q And it was the only operation that could be
performed to save his life? A Yesr <e» o

Q It was unsuccessful? A Yes.

Q He died from peritonitis? A Yes.

Q You also testified when you were up here
before that he was in a stupor? A Yes.

Q That is still true? A 1 don’t know.

Q You testified to it? A 1 did.

Q What is your recollection now? WIEas he in
a stupor or wasnt he? A I didn’t consider his
mind at that time either in making my rounds. I
simply convinced myself of his physical condition
to see whether he rallied enough to get through the
operation, but personally I cannot say what his
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Edward Staehlin,’'cross.

mind was, and I didn’t care to have him disturbed
to find ont. I would rely upon the record and the
promptness of the nurses and the house physicians,
hut I know I did—yes—as I told you from the
standing orders that are given, and I was
prompted by those standing orders as to my recol-
lection, and what I did I can’t tell you now. I
know I went up to the bedside and undoubtedly
examined his pulse and looked at his eyes, but I
didn’t want any extended conversation, nor would
I wanted anyone to have had an extended conver-
sation with him.

Q When an operation of that kind is performed
one of the requisites is tranquility to the patient?
A Yes.

Q You made your visits between 11 and 12 in
the morning and then between 6 and 7 o’clock in
the evening and you satisfied yourself that his life
was fast ebbing away? A Yes.

Q It was only a question of a little while when
he would die? A Yes.

Q You said at the last examination that per-
haps some opiate had been administered. You
didn’t know? A Yes.

Q Or a man in the condition in which you left
this man there would you have opiates prescribed
for him or not? A 1 would.

Q If opiates were not given to him, then it must
have been because they hadn’t done their duty? A
No, because they were indicated.

Q Why wasn’t it you didn’t indicate opiates to
be administered to him in that condition? A It
wasn’t necessary. As I told you, there was a
standing order always in any laparotomy in my
care if a patient has a great amount of pain to
give them opiates, and that is left to the discre-
tion of the house staff.



143

Edward Staehlin, cross.

Q Then the standard orders that yon left to be
carried out in cases that yon prescribed were not
carried in this case, is that right! A The orders
were carried out.

Q No orders were given! A No orders were
given.

Q You only know that because you don’t find
upon the record the giving of opiates! A Yes.

Q But your standing order is in these cases to
give opiates! A No, the standing order is, if
there is pain, if the patient after an operation of
that kind suffers a great deal of pain, it is a great
shock to the nervous system if they suffer pain, it
is harmful, so we quiet them by a little morphine.

Q So, in this case no morphine was given, as
far as the record shows! A No.

Q The fact was, nevertheless, that you didn’t
want to have him disturbed at all in the dying con-
dition he was in, as the opiate would have been of
no good to him! A They would have been if he
had had pain.

Q Who would know whether he had pain, you
or somebody else! A The house staff would
know.

Q How would you ascertain if you made your
visit at 11 and 12 and 6 and 7 if he had pain! A
Ask him.

Q How would you know what order to give to
the surgeon! A I would know by asking the
nurse inside how the patient was resting. If I
didn’t wish to take it on faith I would do it myself.

Q You satisfied yourself that the man was
dying! A He was sinking.

Q You testified in this case in answer to a ques-
tion upon cross examination by me that the de-
ceased, if aroused, would not be able to carry on
an intelligent conversation, is that true! A Yes.
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Edward Staehlin, cross.

Q You have also testified that a patient in that
condition and under the same circumstances, that
the statements made by him could, not be relied
upon? A I may have made that remark.

Q It is true, isn’t it? A man suffering the in-
tense pain— A As I was—

Q Will you please listen to my question? A
man indicating the intense pain that this man must
have underwent through that operation, if he was
in a state of intelligent condition he would make
his wants known to the nurse or somebody. A
Yes, if he had pain he would make them known.

Q And there is no record to show that he made
any complaint to the nurses or anybody in the City
Hospital during the time he was there by the way
of pain? A That I don’t know, not from the
record.

Q You found nothing on the record? A No.

Q And he made no complaint to you about
pain? A No.

Q And if he didn’t make any complaint to any-
body in the City Hospital he would not be given
an opiate for pain? A No.

Q That is true. The fact is that your diagnosis
showed on both your visits of 11 and 12 in the day-
time and 6 and 7 in the evening that the man was
past recovery, isn’t that so? A I inferred that he
was dying.

By Mr. Van Blarcom.

Q When you said he would not be able to talk
intelligently at the last trial did you assume that
he had had an opiate? A Yes.

Q And it would make a difference whether or
not he had had one? A Yes.

Q Is there any reason why a man who hadn’t
received an opiate could not have been conscious
and able to talk? A No.
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Edward Staehtin, cross.

By Mr. McDermit.

Q He had received something stronger than an
opiate when he received the ether?

The Court. At what time?

Q When the operation was performed? A
Yes, he was unconscious during the operatipn.

Q Do you know when he came out—came hack
from unconsciousness? A The operation was
done at 1 in the morning, and previously I thought
it was perhaps two, three or four, but I looked it
up. I was at the hospital, I was summoned at once,
and I got there at 1 o’clock, and at ten minutes
after 1 he was in the operating room getting his
ether, so the chances are he got out of that ether
fully four, five or six hours after.

Q That wouldn’t be an absolute fact? A
Those things are only—

Q Conjectural? A They are conjections, and
they vary with different people.

Q Some people might remain under ether
twenty-four hours and not come out with a clear
mind, couldn’t talk intelligently? A They might
have headaches. They could talk intelligently.

Q How long a time would it take a person to
come out of the ether after an operation of that

kind? A I should say on the average of twelve
hours.

Q So that if the operation was performed be-
tween 3 and 4 o’clock in the morning, if that is now
your best recollection—

Mpr. Van Blarcom. He said one.

The Court. He said the patient was on the
table ten minutes after he got there.

Q Then he continues twelve hours under ether.
He would still be under ether at the time you vis-
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Edward Staehlin, cross

ited him at 11 or 12 o’clock in the morning? A
Not necessarily.

Q If the ether had effect for a twelve-hour
state that would be true, wouldn’t it? A Yes.

Q You made no attempt to rouse him at that
time because he was semi-conscious? A I don’t
recollect. When I said he was semi-conscious I
was under the impression he had had his morphine,
and I didn’t care to disturb him. I wasnt con-
cerned about the state of his mind. I was con-
cerned about the state of his body.

Q Did you know he had vomited blood? A
Yes.

Q Did you know that the record shows he vom-
ited blood? A No.

Q In cases of that character the vomiting of
blood will occur? A Yes.

Q And continue coughing spells? A They
might.

Q Wouldn’t they? A Not necessarily.

Q You know of such cases as that? A Oh,
yes.

Q Wiliat condition would a man be in to make
an intelligent statement if he was vomiting blood
at the time he made the statement? A What is
that?

Q Take the case here, the man you operated on,
taking within three minutes of the time he actually
died and he was’ vomiting blood, what condition
would he be in at the same time he was vomiting
blood in order to make a statement? A His mind
nnoht be all right. That is a physical condition.

Q Three minutes before he died? A He may
or may not be in a conditon to talk intelligently.
That I can’t state. His mind may be clear.

Q Wiliat would be your opinion if the man was
vomiting blood and he was dying at the time, within
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three minutes of his death, and he was then talk-
ing to the officers and was vomiting blood? A
Vomiting blood isn’t necessarily a very bad symp-
tom. Vomiting blood indicates there was a hem-
orrhage and it was pretty high up to the stomach,
and as the stomach filled up with this blood it
might or might not have been ejected.

Q It might have an effect upon his condition?
A It might have.

Q You can’t gainsay that? A 1 can’t gainsay
it or prove it.

Q The amount of liability on a statement made
by a person who was within three minutes of his
demise and was vomiting would you consider that
an absolutely correct statement?

Mr. Van Blarcom. 1 object. 1 don’t see
how the doctor can answer a question of that
kind. It is a question for the jury to consider.

The Court. There is not any evidence to

support it. It is the same question that has
already been answered.

LULU M. FIELD, sworn.
Direct examination by Mr. Van Blarcom.

Q Miss Field you are a nurse at the City Hos-
pital> A 1 am.

Q How long have you been there? A Two
years and a half.

Q Were you a nurse when Frank Baker or

Frank Meserintino died there in April 1914? A
I was.

Q Had charge of the ward in which he was? A
During the night.

Q Do you remember his being operated on? A

30
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Q Dr. Staehlin performed the operation? A 1
believe so.

Q Do yon know Dr. Staehlin? A 1 do.

Q Do you remember the night he died. A
Yes, sir; I do.

Q What time did he die, if yon remember? A
Between 11 and 12 o’clock.

Q Waere there some police officers there that
night? A Yes, there were.

Q Before he died? A Yes.

Q Had anybody else been there before the
police officers came in, other persons outside of the
hospital? A The priest was there.

Q How long before the police officers came was
the priest there? A Perhaps fifteen or twenty
minutes.

Q During the evening had you spoken to the
defendant? A Yes, sir; I had.

Q How many times did you talk with him? A
I can’t remember that, how many times.

Q More than once? A 1 can’t say.

Q What was his condition as to consciousness?
A Why, he was conscious.

Q Do you know how the police officers happen
to come? A They were sent for, I believe.

Mr. McDermit. 1 ask to strike that out.
By the Court.

Q By whom were they sent for? A By my-
self.
The Court. Now, you withdraw your
motion ?
Mr. McDermit. Yes.
Q Did you send for them at anybody’s request?
A Yes,
Mr. McDermiit. That is objected to, any re-
quest that was made to her.
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Q {By the Court) By whom was the request
made? A By Mr. Baker.

Mr. McDermit. 1 still object. I think it is
incompetent on the ground it does not seem to
me it is competent.

The Court. 1If you have not any better rea-
son than that I do not think I agree with you.

Mr. McDermit. 1 desire to take an excep-
tion.

The Court. 1 think it is competent upon the
condition of this man; first, as to whether or
not he was conscious, and, second, upon the
question of whether or not he them had an
apprehension of immediate death. Motion
denied.

Defendant’s counsel prays an exception to
this ruling of the Court.
The same is allowed and signed and sealed
accordingly.
WM. P. MARTIN, [1.s.]
Judge.

By Mr. Van Blarcom.

Q About how many police officers came, how
many men? A Why, there were about six or
eight, 1 believe.

Q Did he die when they were there or after
they left? A He died while they were there.

Q How long did Baker talk to you concerning
this message?

Mr. McDermit. That is all objected to.

The Court. 1 suppose the best evidence is
what was said.

Mpr. Van Blarcom. 1 withdraw the question.

Q What was said between you and Baker after
the priest left?
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Mr. McDermit. That is objected to. Any
conversation between Baker and her cannot
bind this defendant.

The Court. Objection overruled.

Defendant’s counsel prays an exception to
this ruling of the Court.

10 The same is allowed and sealed accordingly.
WM. P. MARTIN, [i. s]
Judge.
A Baker asked me to send for Plainclothesman
Bell.

Q Did you have any other conversation, or is
that all he said. A That is all he said.
Q Do I understand he made that statement to
you or asked you that before or after the priest
on was there? A I can’t remember exactly.
Q Do you remember whether or not any opiate
was administered to Baker that day; I mean from
the time you went on duty to the time he died. A
There wasn’t any given at night, after 7 o’clock,
when I went on duty.
Q You do not know what took place before
that? A No, I do not.
Q Do you remember when he came out of the
ether? A Yes, I do.
30 Q When was that? A No, sir; I don’t. He
was operated on in the evening.
Q He was operated on at 1 o ’clock?
Mr. McDermit. 1 object to your telling her
when he was operated on.
Q Do you remember whether or not you were on
duty when he was operated on? A Yes, I was.
He was operated on at night.
Q You are a night nurse? A Yes.
40 Q Was he operated on at night? A He was.
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Q Do yon remember about the time? If you
dont remember, all right. A 1 think it was after
1 o’clock.

Q At night? A Yes.

Q (By the Court). What time do you leave in
the morning, go off duty? A 7 o’clock.

Q (By Mr. Van Blarcom). Can you remember
or not he had come out of the ether when you went
off duty the same night he was operated on? A
Yes, he came out of the ether.

Cross examination by Mr. McDermit.

Q How would you know when he came out of
the ether? Are you a physician? A No, I am not
a physician.

Q You made no—

The Court. Just a moment. You asked the
witness, “ How would you know when he came
out of the ether?” Before the witness had an
opportunity to answer you put another ques-
tion. Now Miss Field, you may answer the first
question. How do you know? A You tell by
the pupils of the eyes.

Q Did you examine the pupils?

The Court. One moment, go on and finish
your answer. Take your time.

A (Continuing). The respiration changes, gen-
eral condition changes as they come out of the ether.

Q Did you make a record of that? A 1 did
not. .

Q You testified in this case before? A 1 did,
yes.

Q You testified that you were present when he
was dying? A 1 did.

Q You testified that he died between 11 and 12?
A 1 did.
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Lulu M. Field, cross.

Q You testified that the record showed that he
died at 1:30, didn’t you? A No, I don’t think I
did.

Q Didnt you testify that the record never
showed his death until after the doctor pronounces
the patient dead? A Yes, I did say that.

Q And didn’t you say he was examined at 1:30
and that is what the book showed that you produced
here? A No, I did not.

Q What did the book show? A 12:45, 1 be-
lieve.

Q Then he had been dead how long? How long
had he been dead ahead of the record of the book?
A He had ceased breathing, as I recall it, at 12
0 ’clock.

Q You were present when the detectives talked
to him? A Yes, I was.

Q You described in court, as a witness, what
took place here?

The Court. That is an improper question.
You can not mix these two trials. You have to
ask her what the fact is.

Q You testified in this case before? A 1 did.

Q Noav, just tell what took place at the bedside
of the dying man? A The six tr eight officers
came in and there was some statements between the
officers and the dying man. I do not know the state-
ments.

By the Court.

Q Go on. The question was, “Describe what
happened at his death bed,’’ or something like that.
A That is all that did happen, except his dying,
that is all.

By Mr. McDermit.

Q You were within a couple of feet of where
the dying man lay dying? A I was.
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Q Yon could hear the conversation between the
police officers and the dying man, isn’t that so? A
I could hear it, but not distinctly enough to know
what was being said.

Q I understand you to be within a couple of feet
where the dying man was dying, is that right? A
Yes, I was.

Q You were there giving him attention as a
nurse. A Yes.

Q These officers were all talking to him? A
Yes.

Q You cant recall what took place between
them? 1 did not hear.

Q Then, the voice must have been a very low
tone, wasn’t it? A It was not a low tone.

Q So you were unable to hear that voice two
feet away from where he was talking, is that right?
A Yes, that is so.

Q Do you remember using a basin there, a round
basin that was for expectoration, when persons ex-
pectorate? A Yes.

Q There was one there? A Yes.

Q And the patient was vomitting blood? A No,
I would not call it vomiting.

Q He was expectorating blood? A A little, not
much.

Q Who was holding the pan for him to spit in
to or pass this blood to? A I can’t say that, I
don’t know.

Q Someone was holding the pan? A 1 don’t
know, I couldn’t tell you.

Q Then, you don’t remember? A No.

Q You don’t know so that you were not holding
the pan at that time? A 1 would not say because
I don’t remember.

Q Was any other nurse there beside you that
time? A No; there was not.
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Lulu M. Field, cross.

Q Yon are the nurse in charge of that patient?
A  Yes.

By Mr. Van Blarcom.

Q At the time these officers came what were you
doing, I mean when they were talking to him, what
were you doing? A I was at the head of the bed,
which was elevated.

Q The bed was elevated? A Yes.

Q What were you busying yourself about, if
janything? A Nothing in particular, simply stand-
ing there and looking after the general condition of
my patient.

Q There was some conversation between those
men and the officers? A Yes, there was.

Q Which end of the bed did you stand at? A
At the head of the bed.

Q {By Mr. McDermit). That is the same place
where the patient’s head was raised? A Yes, sir.

Q So that the patient’s head was within a few
inches of where you stood? The patient’s head was
raised on the bed within a few inches of where you
stood? A Yes, but the head of the bed was ele-
vated.

Q I know the head of the bed was elevated. A
Yes, sir.

Q {By the Court). What do you mean by ele-
vated. A Elevated on chairs, perhaps two feet.

Q The head was up so that the bed made an in-
cline plane? A Yes.

Q {By Mr. McDermit). That would shove his
head up nearer to you; than if you were standing
right at the head of the bed? A Yes, it would
throw his head.

Q {By the Court). Which way was he facing?
Which side of the bed were the policemen? A The
policemen were on the righthand side of the bed.
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Q Which side were yon on! A I was at the
hack, the lefthand side.

Q Which way was the patient facing, yon or the
policemen? A He was facing the policemen. He
was not facing me.

Q (By Mr. McDermit). How wide is that bed?
A Why, it mnst he two and a half or three feet
wide.

Q Howlong? A About six feet long.

Q Yon were standing immediately back of the
head of the bed on the lefthand side? A Yes.

Q And the patient’s head was resting on an
angle, is that right, towards the police officers? A
Yes.

Q Yon were then within a half a foot about
where the patient’s head was, is that right? A No,
it was more than that.

Q It wasn’t over two feet? A Might be two
feet.

Q The officers were not rolling down on the
floor? A No, they were not.

Q They were sitting down on chairs, were they?
A I dont remember that.

Q How close was the first officer to the dying
man—how close was the first officer to him when
these statements were going on? A He was right
next to the bed.

Q Six inches, eight inches? A Foot, perhaps.

Q How near was the next officer? A 1 can’t
remember.

Q Couple of feet? A I can’t remember.

Q Back of him? A 1 can’t remember.

Q But the conversation was so low that it was
in a whisper? A No, it wasn’t a whisper.

Q But very low? A A low voice, yes, sir.

Q So that yon couldn’t distinguish a single thing
that was said? A No, I could not distinguish; in
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Regina Furst, direct—cross.

fact, I wasn’t paying attention to what was being
said.

Q (By Mr. Van Blarcom). You could hear what
the officers said, couldn’t you? A Yes, I could
hear what the officers said.

Q But you do not remember what was said? A
No, I don’t remember what was said.

Q Your atttention was concerned with the physi-
cal condition of this man, I suppose? A Yes, it
was.

REGrINA FURST, sworn in behalf of State.
Direct examination by Mr. Van Blarcom.

Q You are a trained nurse? A Yes, sir.

Q Where are you located now? A Essex
County Isolation Hospital.

Q Were you in the Newark City Hospital on the
14th of April? A Yes, sir.

Q Did you- have anything to do with this man,
Frank Baker, during the day time? A I was in
charge of the ward where he was a patient.

Q You went on duty what time? A Seven in
the morning.

Q How long did you continue? A Until 7P. M.

Q During the time that you were on duty was
he conscious or unconscious? A Conscious.

Q During that time had any opiate been admin-
istered to him? A No, sir.

Cross examination by Mr. McDermit.

Q Any complaint of any pains to you? A The
complaint of abdominal pains.

Q You administered nothing for that? A No.

Q Why? A I had no orders from the doctor.

Q Isn’t there a standing order in the hospital
when a person complains of pain to administer an
opiate? A Not without the doctor’s order.
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Q Is there any standing order of that kind? A
No, sir.

Q Then, when he complains of pain you have no
right to give him an opiate unless you have a spec-
ial order from the doctor? A No, sir.

The Court. Didn’t Dr. Staehlin refer to the
interne and not to the nurses?

Q Isn’t there a rule there to administer an opi-
ate to a person in pain? A No, there is no order.

Q So that no matter how intense the pain may
be you can’t do anything for him unless the doctor
gave you a special order? A Yes, sir.

Q Did you make any report of the condition of
this patient upon the chart at the hospital after he
told you about it? A The doctor always makes
them himself.

Q Did you make any report to the doctor at
that hospital of this patient telling »you he had
those pains? A That I don’t remember.

Q (By Mr. Van Blarcom). There is a house
surgeon to look after those things? A Yes, sir.

Q And if he thought the patient was bad enough
for the condition warranted it there would be some-
thing said about opiates? A Yes, sir.

Q (By Mr. McDermit). You didn’t make any
report about this pain? A That I don* remem-
ber.

Q You may have reported it? A Yes, sir.

Q And he may have received opiates? A He
didn’t receive any.

WALTER BYRNE, sworn for the State.

Birect examination by Mr. Van Blarcom.

Q You are a police officer? A Yes, sir.
Q In April, 1914, where were you? A 1 was
driving the Third Precinct patrol.
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Walter Byrne, cross.

Q Chauffeur? A Yes, sir.

Q How long had you been on the police depart-
ment at that time? A Well, I was on at that time
close to two years, I guess.

Q Did you go to the City Hospital with the other
officers? A Yes, sir.

Q Whom did you see there? A 1 seen Baker,
the fellow that was shot.

Q He was in bed, I suppose? A Yes, sir.

Q Tell the jury what took place? A Why, we
went up stairs and went over to his bedside and
Jimmie Bell asked him did he know him. He said,
“Yes, you are my friend, Jimmie Bell.” He asked
him did he know Jack Miller. He said, “ Yes, you
are my friend Jack Miller.” So Jimmie says, “ Did
you have the priest,” and Baker says, “Yes.”
“You know you are going to die, Frank.’’ He says,
‘1 know I am.’’ Bell says, ‘Do you know who shot
you.” He says, “Yes, Jimmie Bennett shot me.”
Bell says, “ Are you sure?” He says, “Yes.” He
laid there a couple of minutes and I guess he died.

Q How did you come there that night? A Why,
I was driving the machine. I got a call to go down
to Harburger’s hall to get the men and go up there.

Q What was going on up at Harburger’s hall?
A Banquet for Captain Christie.

Q Do you remember the time that you left the
station house? A No, I do not. It was after 11.

Cross examination by Mr. McDermit.

Q You remember testifying in this case before,
don’t you? A Yes, sir.

Q Do you remember in testifying to any one
dying there, any conversation about someone dying?
A I don’t remember.

Q You didn’t say that statement here in the last

40 trial? A What statement was that?
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Q That he was dying, that Bell said to him,
“You know you are dying?” A He said, 4Do you
know you are going to die!”

Q Did you say that statement in the last trial
in regards to what took place? A I used words to
that effect.

Q You testified, did you not, that Baker was in a
stupor? A I don’t say he was in a stupor. I said
he seemed to be.

Q You testified also that he was coughing a lot,
did you not, yes or no? A I don’t remember.

Q Didn’t you say he coughed a lot and that he
wa's coughing and that the nurse was holding the
pan while he was spitting blood? A I might have
said that.

Q Didn’t you say that? A 1 ain’t sure.

Q Isn’t it a fact? A 1 can’t swear to it.

Q Didn’t you swear to it before? A 1 don’t
remember.

Q Didn’t you swear before that he was coughing
bicod and the nurse was at the bedside holding the
pan that he was spitting into? A No, sir.

Q Will you say that you didn’t? A Yes, sir.

Q Will you say you didn’t swear here—

The Court. You have to ask him what the
fact is first.

Q Didn’t you say that he was coughing a lot at
the last trial?

The Court. You have to ask him the ques-
tion whether or not he was coughing.

Q Was he coughing? A Well, I can’t exactly
say he was coughing. He might have been spitting,
something like that.

Q Was he spitting blood? A Well, yes, as far
as I remember.

Q Didn’t you say at the last trial that the only
conversation you heard was that this is Bell, “ My
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Frank A. O’Neil, direct.

friend Jimmie Bell, my friend Jack Miller,”” and
that you didn’t hear the rest of the conversation?
A No, sir.

Q Did you in your last testimony use the word,
the term, “die” or that anyone told yon that he
was dying? A Yes, sir.

Q You are positive about that? A As far as [
can remember what 1 said.

Q Dont you remember what you testified here
to two weeks ago? A I do to a certain extent.

Q You do remember that you said that he was
coughing? A I might have said that.

Q Now, you say he was spitting blood? A Be-
tween coughing and spitting, I can’t exactly desig-
nate what he was doing.

Q He was spitting up blood? A Might have
been a little bit. I couldn’t see it very good.

Q Into the open pan, into a basin? A 1 can’
swear there was a pan there. 1 thought there was.

Q Didn’t you swear at the last trial that a nurse
was standing at the bed holding the pan while he
was spitting in the blood? A No, sir.

FRANK A. O’NEIL, sworn in behalf of State.
Direct examination by Mr. Van Blarcom.

Q You are a police officer? A Yes, sir.

Q In April, 1914, where were you? A In po-
lice headquarters.

Q You were a stenographer there? A Yes.

Q Do you know the defendant, James Bovino?
A Only by seeing him there as a witness or as the
defendant.

Q I show you this statement or a paper, dated
October 14, 1915, and ask you if that was type-
written by you? A Yes, sir; it was.
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Q There were other people there at the time?
A  Yes, sir; several.

Q Police officers? A Yes, sir.

Q And the defendant? A Yes, sir.

Q Before the statement was taken by you—be-
fore you began to typewrite, what was said to the
defendant, if anything? A Why, he was asked to
give a true statement as to what occurred the night
of this shooting, saying what he-would say would
he used as a statement against him and to tell the
truth and. nothing but the truth.

Q When that was done what did he do and what
did you do? A Then, he sat down at the type-
writer and started to relate his story of the occur-
rence.

Q What did you do? A 1 took it down ver-
batim on the typewriter.

Q You didn’t take it down in shorthand notes?
A No, sir.

Q After it was typewritten, what was done then
to it>? A He was given the statement to read—
no, I read the statement off to him first and then
he was given the statement to read himself and he
agreed it was just as he had given it and he signed
it in the presence of the witnesses there?

Q That is his signature on it? A Yes, sir;
it is.

Cross examination by Mr. McDermit.

Q Did you hear anyone tell him that Dago
Frank, of New York, was locked up and in custody
of the police? A No, I did not.

Q Did you hear anyone make a statement to him
that Frank, New York Frank, had told the whole
story and had implicated him? A No, I did not.

Q Didn’t hear anything of that kind? A No,
I did not.
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Timothy F. Scales, direct.

Q No such conversation there at all! A Not
While I was present.

Q No voice calling to him from the cells, “ Hello,
Jim, I am here; this is Frank!” A No, I didn’t
hear that.

Mr. Van Blarcom. 1 offer in evidence the
statement bearing date October 14, 1915.

Statement marked Exhibit S. 8.

TIMOTHY F. SCALES, sworn in behalf of State.
Direct examination by Mr. Van Blarcom.

Q Mr. Scales, yon are clerk of the grand jury?
A 1 am.
Q And have been for how long? A Twenty-
five years,
Q Did you take the testimony in the case of
State v. Bodino in the April term, 1914? A I did.
Q Have you the testimony?
The Court. What g*rand jury do you refer
to?
Mr. Van Blarcom. April term.
The Court. Of this court.
Myr. Van Blarcom. Essex County grand
jury.
The Court. Court of Oyer and Terminer of
.this county.

Q Do you find on the record of the testimony of
a woman named Mae Gilling? A Mae Billing.

Q Turn to the last part of her testimony, have
you got that, the last six or eight questions? Do
you find there this question and answer: *“When
you heard the noise of a shot didn’t you look in the
direction of the noise? A Yes, sir; but there was
a crowd there, you couldnt see they were all
around Baker at that time.”
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Mr. McDermit. 1 object to this testimony on
the part of the clerk of the grand jury on the
ground that the grand jury is a secret inquest
and that its minutes are not permitted to be
presented in a court of law for this purpose.

The Court. Objection overruled.

Q “When you heard the noise of the shot didn’t
you look in the direction of the noise,’’ that is the
question and the answer, “ Yes, sir; but there was
a crowd there and you couldn’t see. They were all
around Baker at that time.”

Mr. McDermit. That is also objectionable.
He didn’t lay any basis for the contradiction.
She said she didnt remember what she testi-
fied.

The Court. That laid the foundation. The
trouble is that the question is framed wrong.

Q Was she asked this question and did she give
this answer: “When you heard the noise of the
shot didn’t you look in the direction the noise,”
and answered “Yes, sir; but there was a crowd
there and you couldn’t see. They were all around
Baker at that time.” A That is a question that
was asked and the answer given.

Q Was this question asked and did she give this
answer: “Didn’t you look in that direction when
you heard the shot?” A Yes, sir.” A Thatis a
question and answer.

Q Was she asked this question and did she give
this answer? “Q Who did you see there? A 1
saw Sue alongside of Baker. She is the woman sup-
posed to be his wife.” A That is a question and
answer.

Q Was she asked this question and did she give
this answer: “Q What men were standing there ?
A 1 couldn’t tell.” A “What men were stand-
ing there, I couldn’t tell” is the answer.
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Q Was she asked this question, *“Where was
Bennett? A He was standing at the saloon door.”
A That is a question and answer.

Q Was she asked this question and did she give
this answer: “Q How far away? A Three or
four feet. A That is a question and an answer
as I have it here.

Mr. McDermit. 1 desire to take an objection
seriatim to all the answers.

The Court. Yes, your objection will be al-
lowed. Defendant’s counsel prays an exception
to this ruling of the court.

The same is allowed and it is signed and
sealed accordingly.
WM. P. MARTIN, . s,
Judge.

Cross examination by Mr. McDermit.

Q As a result of the investigation by the grand
jury you are reading from the minutes of the April
term, 1914? A April term, 1914.

Q Was there an indictment found upon the tes-
timony at that term of court against James Bovino,
the defendant?

Mr. Van Blarcom. 1 object to that question.
It is absolutely immaterial.

The Court. Objection sustained.

Defendant’s counsel prays an exception to
this ruling of the court.

The same is allowed and it is signed and
sealed accordingly.

WM. P. MARTIN, 1. s.]
Judge.

Mr. McDermit. 1 also ask to strike out this
testimony because there isn’t any part of it con-
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tradictory of any testimony given by her in
court today.

The Court. Motion denied.

Defendant’s counsel prays an exception to
this ruling of the court.

The same is allowed and it is signed and
sealed accordingly.

WM. P. MARTIN, [i.s.]
Judge..

Q Was she subsequently subpoenaed before any
other grand jury in this county and gave testimony
again in this case?

Mpr. Van Blarcom. 1 object to that.
The Court. Sustained.

DefendantV counsel prays an exception to
this ruling of the court.

The same is allowed and it is signed and
sealed accordingly.
WM. P. MARTIN, [i.s.]
Judge.

Sta te Rests.

Mr. McDermit Opened.

VINCENZO BOVINO, sworn in his own behalf.
Direct examination by Mr. McDermit.

Q Where do you live? A I live 226 Jefferson
street.

Q How long have you lived there? A Nine
years.

Q How long have you lived in thé City of New-
ark? A About twelve or thirteen years.

Q Does your father live at that address? A
Yes, sir.

Q Is your mother living there? A Yes, sir.
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Q You know Chick Collins? A Yes, sir.

Q You knew a man in his lifetime whose name
was Meserintino, but who was known as Frank
Baker? A Yes, sir.

Q What was the relationship between you and
him? A Just friends, that is all

Q You know a woman by the name of Susan
Brown Clark? A Yes, sir.

Q Were you ever employed at No. 238 Oliver
street, the dance hall of Chick Collins? A Yes,
sir.

Q Do you remember the night of April 22d, is it,

. 21st of April, 19147 A Yes, sir.

Q What time in the evening did you go to the
place? A About 7 o’clock.

Q I show you a map and ask you to look at it.
You are familiar with all the surroundings there,
are you? A Yes, sir.

Q I am pointing to B, that is the bar room on
the map. A Yes, sir.

Q A is the hallway? A Yes, sir.

. Q Cis a room in between G and A? A Yes,
sir.

Q And D is a room in between the saloon and
the dance hall? A Yes, sir.

Q And G is the dance hall? A Yes, sir.

Q Where were you, just show us where you were
when you went in first that evening, what room
were you in? A Right here (indicating).

Q In the saloon? A Yes, sir.

The Court. Witness indicated room B, near
the partition between A and B.

Q How long did you remain in the saloon there?
A Why, for about three hours, about two hours.

Q Had you gone into the dance hall from the
saloon? A Yes, sir.
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Q What had you been doing in the room B, in
the saloonf A 1 was reading the newspaper.

Q Playing any games? A I had a few games;
yes, sir.

Q Whom did yon play with? A 1 remember
two of them. I played with Joe Broad and with
a fellow named Tony Fresco.

Q What time did yon go into the dance hall? A
I don’t exactly remember who they were. 1 know
Little Hutch, that is Tony Fresco. .

Q What occurred after you played your game
of cards, did yon go into the dance hall? A Yes,
sir.

Q Just tell the jury what occurred in the dance
hall, after you went in? A Why, I went in the
dance hall and they were playing an Italian finger
game and I had a couple of games. The game broke
up and I went outside to the bar room again. I sat
down and started reading the newspaper again and
then the piano starting playing and I went in the
hall and I was looking for a girl to dance with.
They were all out on the floor dancing. I couldn’t
see nobody. Finally, I heard somebody talking in
the back; that is the dressing room, I was walking
towards it. I heard a couple of girls in a conver-

sation. I was walking towards them and Lucy
came out.

Q Lucy, that is one of the girls that testified
here today? A Yes. I asked her for a dance. She
gave me a dance.

The Court. Yesterday.

A (Continuing). I had a dance with her; after
the dance I walked out into the bar room again.
Then, I sat down on a chair and about two or three

minutes after, why, Lucy came walking out and
called Chick aside.
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Q Where did Lucy come walking out to, where
did Lucy come? Did she call Chick aside there?
A Room B.

Q That is the saloon? Designate what it is? A
Yes, sir.

Q After she called Chick aside what did you do?
A Why, Chick stood up against,the bar and I sat
down and started reading the newspaper again and
finally I laid down my newspaper. Chick said he

as going to take a walk to the cornmer. 1 says,
“I will be with you, too.” We went out and we
stopped at the hall door there and Joe the Kid was
with us, too. That is Donato Colachio, and finally
we stood there talking—

Q You were standing at this door, point it out,
which door, the door of the saloon or the door of
the hall? A Right down here, the door of the hall.

The Court. On the street in front of the
hallway A? r [

Witness. We were standing right on the
stoop.

Q Just tell the jury what occurred out in the
street there at that time, who was there and what
occurred, what was said and done. A Why, stand-
ing there, we were talking and finally we was going
to take a walk. We were going to go on the corner.
We were just ready to start and Lucy come walk-
ing out. I says, “What, are you going home so
early?” She says, “No,” and she goes over on the
other side and she comes back with Frank.

Q Frank who? A Frank Baker.

Q The man 'who was Kkilled? A Yes, they
passed us and they went in the hallway.

Q Was there any conversation between them be-
fore they went in, what took place outside? A 1
don’t knowr
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Q Was Chick there? A Yes, he was with me
and Donato Colachio. We were talking there and
finally Lncy—I don’t know, she had a conversation,
she told something to Frank Baker, and I says,
“Well, what are yon afraid of; nobody ever both-
ered yon before.” She got kind of sore so Frank
answered me back—that is, I was talking to Lncy
at the time. He says, “1I aint afraid of no so and
so.” Finally they went in, so I, Chick and Tony;
that is, Joe the Kid, we walked down to the cor-
ner. We stood there for awhile. I think Chick was
talking to somebody at the window.

Q Co ahead. A We stood there for about seven
or ten minutes, eight or nine minutes, I can’t ex-
actly tell you.. We heard a shot; that is, I heard a
shot, and I told Chick, I says, “ Chick, didn’t that
sound like a shot?” He says, “I think not,” so
Joe the Kid says, “Well,” he says, “I don* think
so.” He says, “ It might be, the boys must be fool-
ing around there and a chair must have fallen over.
They must be throwing a chair around or some-
thing.” As we were walking down we seen a whole
crowd jump out of the hallway, so we started run-
ning down towards the others and as we got up to-
wards the saloon door stoop we seen Frank Baker
and Joseph Miller coming down the steps and Chick
got up to him. He says, “ What is the matter?”
He says, **Chick, call up an ambulance, I am shot. >’
Chick says, “ Who done it; who done it?” He says,
“I don’t know.” "ihe whole crowd got around
there, so finally Mr. Miller says, * Chick, I am going
to hold you responsible for this man. I am going
around to the box and telephone.” Chick says,
“There is a telephone in my place. Go on in and
telephone here. What is the use of going all the
ways around to the park.” He says, “That is
right, too.” 1 got on one side and Chick on the
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other and we brought Frank inside the bar room
and he stood up against the bar for a little while.
I don’t know, he got hold of a glass of something
and he broke it up against the wall, iso we sat him
down on a chair. So, finally there was a little con-
versation going on with Sue and Lucy.

Q Tell the jury what was the conversation be-
tween Sue and Lucy after he had been brought
back, after the dead man had been brought back
from the street into the barroom. A Well, Officer
Miller was talking to Chick again about the special
policeman. Joe the Kid said, “Let me see your
gun.” So the officer took the gun, looked at it and
it was all right. I dont remember what he done
with it. Frank sat down then, and they were argu-
ing; that is, Lucy and Big Sue were arguing. Big
Sue says, “ This is all on account of you.”

Q Did you fire any shots that night> A No,
sir; I did not.

Q Did you have any revolver in your posses-
sion? A | No, sir; I did not.

Q Do you know who shot Baker? A 1 can’t
tell you, no, sir.

Q Did you have any quarrel with Baker that
night? A No, sir; I did not.

Q Did he strike you or did you attempt to strike
him? A No, sir.

Q When were you arrested? A That is that
night ?

Q Yes. A What is it, the time you mean?

Q Yes, what time were you arrested? A About
two in the morning, later than that.

Q Where were you taken? A 1 was taken to
the Third Precinct.

Q How long did you remain in custody, how long
did you remain locked up? A About a month.
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Q What was then done? A Why, I came out
on hail.

Q When were yon locked up again? A On Oc-
tober 7th or 8th.

Q Of this last year? A Yes, sir, 1915.

Q When you were at the police station or at po-
lice headquarters did you make up some statement
in writing—did they ask you some questions? A
The second time?

Q The first time? A No, sir; I made up a
statement; yes, sir.

Q Made a statement the first time? A Yes,
.Sir.

Q That statement was in writing, was it? A In
writing, yes, sir.

Q Who did you make the statement to? A Cap-
tain Tuite.

Q Who else, some other officers there when you
made the statement? A 1 think there was. There
was Frank Donnelly, Jim Bell, I don’t remember
who else was there.

Q Just look at that statement and see whether
this is the statement you made at that time, just

look at the date and see whether your signature is
there.

The Court. Showing the witness Exhibit
S. 6.

A Yes, sir; that is my signature.

Q That is your statement? A Yes, sir.

Q They called upon you to make another state-
ment later? A Yes, sir.

Q What were the circumstances under which you
made that statement? A Why, I thought I heard
somebody hollering that Jim Bennett done it, Jim
Bennett done it, and somebody was hollering that.
They had this Frank, some fellow by the name of
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Frank that was down there that night, so I says,
“Well, he must have done it himself.”

Q When yon were locked up the second time
where were you locked up? A Down at headquar-
ters.

Q Where is that? A Downstairs.

Q Downstairs here, downstairs where, police
headquarters, City Hall? A Yes, sir.

Q City Hall, Newark? A Yes, sir.

Q Someone was shouting what, what was he
shouting ?

The Court. He didn’t say that. He said he
thought he heard somebody say—

Witness. 1 heard somebody say it.

The Court. You just said you thought you
heard somebody say it.

Witness. Somebody was hollering» it out.
Someody hollered out, “ All ready for court.”
I went upstairs. “ Why, Jim Bennett done it.”

Q That is when you were locked up in the cell?
A Yes, sir.

Q After they heard that they took you out to
get a statement? A They took me out at 6 o’clock
at night, something like that.

Q Was anything said to you about the other fel-
low’ being locked up at that time?

The Court. You better let him tell it.

A I thought it was myself. I thought it was
myself by the way they were talking.

Q And what did you think? A That this Frank
was locked up.

Q Who was Frank? The jury don’t know who
Frank is. A Some fellow that was around there
that night.

Q Where did this man come from, what is his
connection with the dance hall? A 1 don’t know;
I can’t tell you.
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Q How long did you know this fellow? A For
about a month.

Q Was he at the dance hall that night? A Yes,
sir.

Q Was that the man that you thought was
locked up there? A That is the man I thought
was locked up.

Q It was upon this occasion that you made this
second statement? A Yes, sir;that is why I made
that statement.

Q In that statement you made a declaration that
he was the man that had done the shooting down
there? A Yes, when I heard him say that.

Q How did you come to make such a statement
as that if it wasn’t true? A I don’t know why, I
must have been all excited.

By the Court.

Q Are you sure of that, that in that statement
you made that declaration that New York Frank did
the shooting? A 1 didn’t say New York Frank.

Q Or Frank. A Frank, I ain’t sure that I said
that he done the shooting. He is going to blame me
for it. I says he must have done it himself.

By Mr. McDermit. , u

Q You didn’t know in point of fact who did the
shooting? A No, sir; didn’t see it.

Q You don’t know now? A 1 can’t say who
done it.

Cross examination by Mr. Van Blarcom.

Q Where did you live at the time of this
trouble? A At the time of that trouble I had a
room.

Q Whereabouts? A On Cottage street.

Q What number on Cottage street? A I don’t
know the number; I don’t know.
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Q How long had you had the room? A About
two weeks.

Q Why were, you not living home at that time?
A I don’t know why I wasn’t living at home. I
used to go—I used to stop with almost everybody,
all my friends—I used to stop, maybe sometimes
I used to stop a week, that is, with a different
friend of mine.

Q Were you stopping with a friend on Cottage
street? A No, sir; I was there, I was living with
my girl, tlAit is my wife today.

Q She is now your wife. A Yes, sir.

Q When were you married? A 1 was married
in—I forget the month; I can’t tell you.

Q About when was it? A I forget the month.

Q Last summer? A Yes, sir; it was last sum-
mer. I think it was in June.

By tine Court.

Q Don’t you know when you were married? A
No, sir; I do not; I don’t remember the month.

Q It was last June, last summer? A Last
summer.

By Myr. Van Blarcom.

Q How long had you been living with her that
t me, the time of this shooting? A I don’t know;
I think two weeks.

Q Had you lived with her before that? A
Yes, I did; on and off.

Q How long,had you known her? A Why,
about a year or something like that, before that.

Q Met her at Chick’s? A Yes, sir.

Q After you were released—you say you were
in custody about a month after you were released?
Where did you go? A I went home.
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Q Did yon live there right along up to the time
you were arrested last? A Yes, sir.

Q At the time you were arrested first were you
working or not? A Not then, then I wasn’t; no,
sir.

Q How long had you been out of a job? A
About a month.

Q Where did you work before that month? A
Why, I was a waiter. 1 used to work three or four
nights a week, any time there was a show there;
that is, in Colucci’s place. I used to do anything.

Q You were a waiter in Colucci’s place? A
Yes, sir.

Q Three or four nights a week? A Sometimes
three nights a week, two nights a week; whenever
there was weddings there I used to get a job.

Q How long had you been doing this work at
Colucci’s place? A Since he opened up the place*

Q When was that. A About four years ago.

Q About four years ago? Did you work there
from the time he opened the place as a waiter? A
Yes, sir.

Q Up to a month before the shooting? A No,
not up to a month before the shooting; about three
or four months.

Q Three or four months? A Yes, sir.

Q You worked at Chick’s for three years alto-
gether? A About three .years; that is, as a
waiter. I worked different places, too.

Q Well, you didn’t work very steadily at any
other places? A No; not very steadily.

Q Your main place was living at this dance
hall? A Not then, I was off then.

Q You had been off about three months? A
About that.

Q Had you done any work during that three
months? A Yes, sir.

10

20

30

40



10

20

30

40

176

Vincenzo Bovino, cross.

Q Whereabouts? A For Anthony J. Bruno,
over in New York. He lives here in Newark.

Q Where is that? A He lives here on North
Sixth street.

Q What work did you do for him? A I was a
helper for him.

Q What is his business? A Truckman.

Q How long did you work for him? A 1
worked for him on and off for about a year.

Q I don’t mean on and off; I mean at that time
after you ceased to be a waiter at Chick’, how
long did you work for him? A Then, two months.

Q For two months? A Two months.

Q Every day ? A [No, not every day.

Q How often? A About three, four days a
week. He had no work, but just gave me a chance,
that is all.

Q You were a helper? A Yes, sir.

Q What was your salary there? A $2 a day.

Q Did you live home at that time? A 1 used
to stop with friends of mine.

Q What friends, girls or men? A No, men.

Q Whereabouts? A 1 used to stop with a
fellow by the name of Big Tom.

Q Where does he live? A He used to live
right next to the saloon.

Q Near Chick’s? A Yes, sir.

Q Why didnt you live home? A 1 don’t
know. There was a little cousin of mine there and
my little brother, he was living then.

Q When you came out of jail after you were
arrested the first time, did you start in living again
with, what is your wife’s name, Eleanor? A Did
I start living? Yes sir.

Q The same place? A No, I had her down to
the house with me.

Q What? A Down to my house.
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Q How long did yon stay there? A 1 don’t
know, about two or three months, I guess.

Q And then she left, did she? A Yes, sir; she
left.

Q How long was she gone before you started
to live with her again? A I used to meet her once
in awhile; I used to meet her once in awhile.

Q Did you live with her as man and wife dur-
ing that time? A Yes, sir.

Q Off and on, as you say? A Well, off and
on, yes, sir.

Q How long had you known her at the time of
this shooting? A Couple of years.

Q Was she there that night, the night of the
shooting? A No, she came around after.

Q How long after? A About, maybe an hour.

Q What time did she get there then? A .X
can’t exactly tell you; I don’t remember.

Q Do you know what time the shooting took
place? A About twenty minutes to 11; I think it
was about that time.

Q It wasn’t half past 11?2 A 1 don’t know.

Q You are not sure? A I am not sure.

Q What time did you go in the dance hall that
night? A 1 w'ent in the dance hall about half
past 9.

Q You were living then on Cottage street, you
say? A On Cottage street, yes, sir.

Q What did you go in there for that night? A
In where? In Chick’s? In the dance hall?

Q Yes. A I am often down there.

Q Every night? A Well, not every night; ma-
jority of nights 1 was.

Q Practically every night? A Yes, sir.

Q You went in there you said, about what time?
A About half past 9.
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Q Was the dance going on at that time? A In
the bar room or in the dance hall?

Q In the dance hall. Was the dance going on
when yon first went in there? A There was no
dance going on, but there was a dance there at the
time.

Q Yon sat down in the bar room and played
cards? A Yes, sir.

Q Who were the players? A 1 don’t remem-
ber, only one there, Little Hutch; I don’t remem-
ber anybody else.

Q You remember Hutch? A Yes, sir.
Q What is his right name? A Tony Fresco.

Q How many players were there? A Having
a game of finger. I don’t remember the other
fellow.

Q The three of you? A The three of us; yes,
sir.

Q How long did you stay out in the bar room?
A How long did I stay out in the bar room; that
is, before the shot? About two hours and a half.

Q And then you went in the dance hall? A
Yes, sir.

Q When you went in the dance hall, where did
you go? A They were playing an Italian finger
game there and I joined it.

Q That was at the big table by the women’s
toilet? A Yes, sir.

Q Who were playing? A 1 don* remember
everybody there.

Q Give me the names of the ones you remem-
ber? A 1 know it was me, Donato Gojachio.

Q Is that Chick, you mean? A No, that is Joe
the Kid. There was Little Hutch, he was there;
there was Joe Broad, he was there. 1 don’t re-
member everybody that was there.
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Q Yon have named two besides yourself, Joe
the Kid and Joe Broad. Who else was there? A
Frank was there.

Q This man Frank? A Yes. I don’t remem-
ber everybody.

Q Joe Serratelli? A Well, that is him, Joe
Broad.

Q That is Joe Broad? A Yes, sir.

Q Was Chick there? A 1 don’t remember.

Q What women were sitting at this table? A
I think Big Sue sat there.

Q May Grilling? A 1 don’t remember her sit-
ting there; no, sir.

Q How long did you continue to play this finger
game? A Had two games.

Q You played for drinks? A For drinks; yes,
sir.

Q Had you had the second drink when you quit ?
A No, sir.

Q And then what happened? A Why, 1
walked out in the bar room.

Q What did you do that for? A Well, I didn’t
want to stay in the dance hall and I just walked
out in the bar room, that is all.

Q You walked out in the bar room? A Yes,
sir.

Q Did you get up right from the table and go
to the bar room? A I was standing up, I had my
beer and I walked out. The whole game busted up
then.

Q When was it you heard these two women
talking together in the dressing room? A I
walked out in the bar room, and when I heard the
piano starting again I walked in. I was looking
for a girl to dance with. I seen the door open. I
heard voices back in the dressing room. There was
a little argument there. I seen Lucy coming out
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and I asked her for a dance and I got a dance with
Lucy.

Q Were these people dancing at the time you
heard these voices back in the dressing room? A
What people?

Q AIll the girls? A Yes, sir; I didn’t see no
girls around.

Q How long had you known Lucy at that time?
A I only knew Lucy since she started to come
down there.

Q How long had she been coming down there?
A About a year or so.

Q She wasn’t married at that time? A No,
sir.

Q Did you know her well? A 1 don’t know
her well. I only used to see her when she come
down there.

Q You never went out with her? A No, sir.

Q While the dance was going on you heard two
women talking together in this dressing room? A
Yes, sir.

Q What did you do? A While the dancing,
what did 1 do?

Q Yes. A I was just walking up there. That
is how I come to hear it, and before I got up there
Lucy came walking out.

Q What did you hear? A 1 didn’t hear noth-
ing. I just heard talking, that is all.

Q Were they talking loud? A Well, that is,
they were talking pretty fast.

Q Why did you walk down there towards the
dressing room? A Because I didn’t know who
was there. 1 thought there was some girls, of
course; I wasn’t going in there; I was going to
wait.

Q You told the police officers that you drew the
curtain aside, didn’t you? A No, sir; I did not.
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Q In this statement, which is marked Ex. S. 6,
this appears: “About 10 o’clock on Tuesday, the
night Frank Baker was shot, I walked into the hall
and I seen Big Sue call Lucy inside the dressing
room. I was outside. I heard them quarreling. I
pulled the curtain hack and I got a hold of Lucy
by the shoulder, and said, ‘What is the matter with
you girls?’” A No, sir; I didn’t say that.

Q Did you make that statement to the police?
A 1 dont remember making that statement.

Q Will you say you didn’t make it? A I
didn’t make it; no, sir.

Q Did you say at the last trial you did make
this? Yes, sir.

Q Did you testify at the last trial that you did
make this statement to the police. A No, sir; I
didn’t make that statement.

Q Now, you say you didn’t pull the curtain
back? A No, sir; I did neot.

Q Did you walk up there to the dressing room?
A I just heard, I heard, I thought there was a girl
in there. I didn’t really know who they were. I
didn’t know who was in there. I thought there
must be some girls in there, so I was walking up
there when Lucy came out.

Q How many girls were there in the hall before
Lucy came out? A I don’t know, I can’t remem-
ber very well.

Q About how many? A I didn’t count them;
I don’t know.

Q Everyone was' dancing? A I don’t know
that anyone was dancing, I can’t tell you. Some of
them was talking with fellows. Few of them were
dancing.

Q Why didnt you ask some of the girls who
were not dancing? A How could I ask them for a
dance if they were dancing?
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Q The ones that were not dancing? A Be-
cause they were talking around with fellows.

Q As you walked in from the saloon, I under-
stand you to say, you heard these two girls talking
way back in the dressing room. A I couldn’t hear
them there, but as I was walking up I heard voices,
and before I reached there Lucy came out.

Q How far did you get before Lucy came out?
A Right from here to where you are.

Q Within about ten or twelve feet? A About
that, about ten feet.

Q It is divided off by a curtain? A The
dressing room?

Q Yes? A Yes, sir; by a flag.

Q And then Lucy walked out? A Yes, sir.

Q Who came out with her? A 1 didn’t see
nobody else come out.

Q See Big Sue come out? A No, sir.

Q Then you danced with Lucy? A Yes, sir.

Q After the dance was over what occurred?
A Walked out into the bar room again.

Q Why did you go out then? A Why did I

.go out then?

Q Yes? A Because I dont want to stay in the
dance hall. I ain’t used to staying in.

Q Did Lucy stay in. A Yes, sir; she stood
there.

Q Meet anybody in the saloon when you went
out? Did you meet anybody when you went
outside in the bar room? A I sat down in a chair
all by myself.

Q Who was there? A I remember Officer
Miller being up against the bar. He was talking
there about some Italian oil. There was Yito, the
bartender, there was a few more fellows. 1 don’t
exactly remember. 1 know when I was sitting
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down there Officer Miller was talking about some
Italian oil.

Q What, happened next! A I read a news-
paper and Chick came up against the bar. He
stood there for awhile and then I seen Lucy run
out.

Q Lucy spoke to Chick! A Yes, sir.

Q What did Chick do! A Nothing; he stood
lip against the bar again. Then, he says, “I am
going to take a walk on the corner.”” 1 says, “I
am going to go with you.” I says, “I will be with
you.” W walked out, the two of us, and Joe the
Kid comes out and he stands there and we start
talking, and while we was there, just ready to start
away, Lucy comes running out. Chick says,
“Where are you going; are you going home so
early!” She said, “No, I am going on the other
side,” and finally she comes back with Frank.

Adjourned until tomorrow morning at 10
o’clock.

THIRD DAY.

VINCENZO BOVINO resumes the stand for
Further cross examination by Mr. Van Blarcom.

Q And then did you and Chick walk out of the
saloon together! A Yes, sir.

Q You were going down to the corner! A
Well, he says, “I am going outside for a little
while.”

Q You were not going to the corner! A That
I do not know; we walked down afterwards.

Q With that you said, when Chick spoke to you,
he said, “I am going to take a little walk down to

10

20

30

40



10

2q

30

40

184

Vincenzo Bovino, cross.

the corner,” and he said that to yon in the saloon?
A He said, “I am going to take a walk outside.”

Q Didn’t you testify a moment ago that Chick
spoke to you in the saloon and said, “ We will take
a little walk down to the corner?” A No, sir.

Q Didn’t you so testify at the last trial that you
went out to take a walk down to the corner? A 1
don’t think I did say that.

Q Was this boy, called Tony the Kid or Joe
the Kid, did he go out of the saloon with you and
Chick? A He came right after.

Q How soon after? A About half a minute.

Q But, at all events, when you and Chick got
outside you didn’t turn down towards the corner,
but you turned the other way and stood by the
door leading into the hallway? A No, sir.

Q Where did you go? A We stood right
there.

Q Now, in this direction, east, that leads down
towards the next street, doesn’t it, Adams street?
A Yes.

Q When you came out of the saloon door on
Oliver street and then didn’t you— A We
came out of that hall door there and stood right in
front.

Q Then you came out of the hall A and stood
there? A Yes, sir.

Q How did you get from the saloon into A? A
We got out of the saloon and walked right there,
the hall.

Q You were in the saloon? A Yes, sir.

Q How did you get into the hall through this
doorway? A Yes, we walked right out of these.

Q Leading from B to A? A Yes, sir.

Q Did you and Chick go out together? A Yes,

sir.
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Q There was some story about some gunmen
coming over from New York to shoot up the
saloon? A Yes, sir.

Q When had you heard that story! A Chick
told me that. He says, “ Come on, we will take a
walk on the corner.” He says, “I don’t see why
them fellows want to come over here and do any-
thing like that.”

Q You told the police you heard these men were
coming out to take some girl out of the saloon and
if they didn’t get her they were going to shoot up
the plane? A Yes, sir.

Q Did Tony the Kid, what is his name? A
Donato Colachio.

Q What is his right name? A Donato Co-
lachio.

Q Had he heard this story about the gunmen
also? A 1 can’t say.

Q But, at all events, you and Chick had heard
it? A Well, I didn’t hear it. « Chick told me
walking down to the corner.

Q Did you have a revolver that night? A No,
sir.

Q Do you know whether Chick did? A 1 can’t
say.

Q Do you know whether Donato did? A I
don’t know; I don’t think he had.

Q What were you going to walk down to the
corner for? A I just simply took a walk down
there. I often walk down to the corner.

Q On this particular night you were going
down to interview these gunmen? A No, not so
at all.

Q Weren’t you going down to have a little talk
with them? A No, I just walked down there; that
is all.
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Q Wasn’t Chick going down—hadn’t Chick told
you he was going down to have a talk with them? A
Why, yes. “Jf they ever come down we will see
them; we will try and stop them,” he says. .“I
want to know the reason why they would do that
to my place.”

Q You say none of you had a revolver, you
didnt? A I didn’t

Q And you dont believe the others did? A 1
don’t know.

Q And they were.coming in an automobile, is
that what you told the police. That is what Lucy
is supposed to have said.

Q You told that to the police, they were sup-
posed to have come in an automobile? A Yes, sir.

Q You didn’t take much stock in that, did you,
about the gunmen coming? You didn’t believe it?
A 1 don’t know; one way, I did.

Q But still, without a weapon in your hand you
walked down there to speak to them about it, with-
out a weapon in your pocket? A I didn’t have no
weapon; no, Sir.

Q You walked down to meet these people with-
out being armed? A 1 don’t know whether they
came or not.

Q At any rate, you went down to meet them
if they did come? A 1 didn’t go down to meet
them, just walked down there.

Q About how far is it from the dance hall down
to the corner of Oliver and Adams street? A
About 200 feet.

Q Do you think it is any more than that? A
I don’t know; maybe it is.

Q How many houses are there? A About five

Q When you heard what you thought was the
shot you were standing on the corner of Oliver and
Adams street? A Yes, sir.
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Q You think about 200 feet away from the
dance hall? A We had just walked back when he
heard the shot.

Q I know, but you were on the cornmer? A
Yes, sir.

Q How long had you been there before Lucy
came out? A In front of the door?

Q Yes. A We hadn’t been there long.

Q Were all three of you there then when Lucy
-came out? A Yes, sir,

Q Who spoke to Lucy first? A Why, Chick
said, “What, are you going home so early?
She said, “No,” she says, “I am going on the
other side,” so she ran right over and she came
walking back with Frank. Frank shook hands with
Chick and Chick said, “ How are you, Frank? How
are things?” He said, “ All right; how are things
with you?” and with that he walked right in the
hallway, and then Lucy started in to crying. She
says she is afraid to go in. I said, “ What is the
matter, nobody ever bothered you before. What
are you afraid of?”. Frank hollered back at me,
“I ain’t afraid of no so and so.”

Q He used some rough language? A Yes, sir.

Q I thought you said Frank had gone right in?
A He was walking in as he said that.

Q How long did Lucy stay outside? A She
walked right in with him.

Q They went in there together? A Yes, sir.

Q Did you address a remark to Baker to this
effect, “What is the matter, are you afraid of
her?” Meaning Big Sue? A No, sir.

Q Did you tell the police that in your statement
of April 14, 19147 A I don’t know whether I did
or not.

Q In this statement of April, 1914, you said
this, after Frank Baker had gone into the dance

go
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hall: “Me and Chick was left there outside, and
the Kid, Tony Colaehia, conies walking out.” Did
he come walking out or had he been there before?
A T can’t say, I don’t remember that.

Q You testified a moment ago when Lucy came
out you three stood there. Are you sure the three
of you stood there, or just two. A I think we
were there, the three of us, but I don’t remember
for sure.

Q There is a reference in your statement of
April, 1914, to the effect that Chick told you those
guys that was over in Klein’s that Friday night
were going to come down here and get that girl?
A Lucy was supposed to have told that.

Q Did you know the guys up in Klein’s hall? A
No, sir; I did not.

Q You know where Klein’s hall is, I suppose?
A 1 did know.

Q On Washington street?> A It used to be
Klein’s hall.

Q It is over Patsy Klein’s saloon on Washing-
ton street?> A No, sir; that was down on Madison
street, I think.

Q Oh, Klein’s hall is on Madison street? A
Yes, sir; they used to call that Klein’s hall down
there.

Q Did you know these men that had been in
Klein’s hall the previous Friday night? A No,
sir; I did not.

Q How long had you known Lucy? A About
a couple of years.

Q You had met her there in Chick’s place? A
Yes, sir. .

Q How often did she come there? A 1 cant
tell you. She came there once in awhile; that is,

40 when they held dances there.
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Q How well did you know her? A I very sel-
dom spoke to her.

Q Ever take her out? A ;No, sir.

Q Was she a prostitute? *A 1 cannot say. I
don’t think she was.

Q Did you see her frequenting that place with
different men? A No, I always seen her coming
in there alone with girl friends.

Q She met men in there? A Sometimes she sat
down with men and sometimes she sat down with
girl friends.

Q She was a Polish girl, wasn’t she? A Yes,
sir; I think she is.

Q In your last statement or second statement
to the police you said: “ Chick asked Baker to
have a drink?” A 1 don’t remember saying that.

Q Do you remember telling the police that? A
No, sir.

Q It says in this last statement, referring to
when Chick came across the street, “ Then, Chick
said to Baker, “ Come on and we will have a drink
anyway,” so he says, “ All right,” and came over
and shook hands.” A No, sir; Chick didn’t talk
to him until he got up there. He just shook hands
and said, “How are you?”

Q Did you know what this trouble was about
Lucy being afraid to go in the hall? A No, sir;
I did not.

Q Did you inquire? A No, sir.

Q Didn’t interest you? A No, sir.

Q Why not. A Why, it was none of my busi-
ness.

Q I understand that might be, but still you
knew or had reasons to suppose that there was
going to be some trouble in the hall When Baker
went in? A 1 did not know.
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Q Why did you make the remark to Lucy,
“Don* he afraid to go in, nobody will bother
you?” A I don’t know. I seen her starting in
and saying that, and. I just said that.

Q What did she say? A She didn’t say noth-
ing to me. Frank is the only fellow. While he was
walking in he says, “I ain’t afraid of no so and
so.” Then they walked right in, the two of them.

Q I thought you said that Lucy said she was
afraid to go in. A I heard her say something.
She said that.

Q Then you said, “Don’t be afraid, nobody will
hurt you?” A 1 said, “No, what are you afraid
of? Nobody ever bothered you before.”

Q Didn’t you take any interest and find out
what the trouble was? A Why, no.

Q You had heard quarreling or you had heard
a quarrel between Big Sue and Lucy in the back
room? 1 often heard girls talking in the back
room.

Q I am not talking about girls. You had heard
these two girls. A 1 didn* know whether it was
an argument or not.

Q You heard them, you said to the police that
they were quarreling? Was that true? A 1 don't
know whether it was an argument or not.

Q Had you heard anything to indicate that they
were quarreling? A No, sir.

Q In the dressing room? A No, sir.

Q Then, did you make this statement to the po-
lice in April, 1914: “I walked into the hall,” it
refers to the time you went in at 10 o’clock, “and
I seen Big Sue call Lucy inside the dressing room.
I was outside. I heard them quarreling.” A No,
sir.

Q You didn’t make that statement? A No, sir.
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Q Are you sure now you didn’t say that? A
Yes, sir.

Q Now at the last trial you were asked this
question, “ On April 23, 1914, did you say to Cap-
tain Tuite, Capt. Cordano, Sergeant Godfrey and
Patrolman Donnelly, Police Headquarters at New-
ark, that about 10 o’clock on Tuesday night, Frank
Baker was shot. I walked in the hall and I seen
her call Lucy inside the dressing room,” and you
answered, “I don’t know whether I did or not.”
At the last trial you answered that question, “I
dont know.” Are you now sure you didn’t say
that to the police? A That I saw Frank Baker
shot ?

Q No, that you saw Big Sue call Lucy into the
dressing room? A No, sir, I never seen Sue call
Lucy in.

Q Were you asked this question at the last trial
and did you give this answer. Did you say this to
the same officers at the same time and place: “I
was outside. I heard them quarreling. 1 pulled
the curtain back. I got hold of Lucy by the shoul-
der and said, ‘What is the matter with you girls?
Come on out and have a dance,”” and you an-
swered this, “I don’t remember saying that for I
know I got hold of Lucy and started to dance with
her.” A Got Lucy?

Q No, do you remember testifying that way at
the last trial where you said you didn’t remember
raying that? A That I got hold of Lucy. I don’t
remember saying I got hold of Lucy.

Q No, you were asked this question about your
statement to the police where you said, “I was out-
side. I heard them quarreling. I pulled the cur-
tain back and I got hold of Lucy by the shoulder
arid, said, ‘What is the matter with you girls; come
on out and have a dance,”” and when you were
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asked that question before whether you told that to
the police you answered, “I don’t remember saying
that for I know I got hold of Lucy and started to
dance with her.” A Yes, sir; I don’t remember
saying that.

Q At the last trial you were asked this ques-
tion: “Do you remember pulling the curtain aside
and asking, ‘What are eyou girls quarreling
about,’ ” or words to that effect, and you answered,
“I didn’t do that.” And the next question you
were asked this: “You didn’t tell the police that?”
and you answered, “I don’t know whether I did or
not?” A Yes, sir.

Q Do you remember whether you told the police
that you pulled this curtain back or whether you
didn’t*tell that? A I don’t think I told them any-
thing like that.

Q Did you run back to the saloon after you
heard this shot? A Yes, sir.

Q And fou say when you came out Baker was
standing on the sidewalk? A As we got there he
was then coming down.

Q Coming down where? A From the stoop.

Q Who else was outside? A There was quite
a few fellows. I dont remember all of them.

Q What did you do? A We got hold of Frank
and brought him inside.

Q What happened next? A Well, he stood up
against the bar while Officer Miller was telephon-
ing? He got a drink there and he broke the glass
up against the wall.

Q Then, what happened? A We sat him down

. and there was a little argument there between Big

Sue and Lucy.

Q What was that argument? A 1 can’t tell
you. Big Sue just said, “ This is all on account of
you.”
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Q She said that to Lucy? A Yes, sir.

Q You didn’t know what she meant by that? A
I don’t know what she meant by that; no, sir.

Q What did Lucy say, if anything? A Lucy
was crying.

Q How long did these women stay there? A
Until the patrol wagon came.

Q You were not arrested until quite late that
night, were you, or early the next morning? A
Yes, sir.

Q How long did you stay there in the saloon and
dance hall after the patrol wagon took Baker away?
A Until about 12 o’clock.

Q Then you and Joe Broad left? A Yes, sir.

Q You went where? A I took a walk with Joe.

Q Where did you walk to? A I walked as far
as Washington street.

Q Newark? A Yes, sir.

Q Where did you live at that time? You had
mroom on Cottage street? A No, nqt then.

Q Where were you then? A 1 had a room on
Union street.

Q Yesterday you told us Cottage street. Were
you mistaken about that answer? A 1 had a room
there before that.

Q I understood yesterday you told us you had
at the time of this shooting, you and Lucy lived to-
gether on Cottage street. A Me and Lucy?

Q 1 mean Eleanor? A Yes.

Q It was Union street? A 1 hired the room
that day.

Q Had you moved to Union street? A Yes,
sir.

Q You had lived on Cottage street, though? A
Yes, sir.
Q At all events you were living on Union' street,

near what other street? A Between Lafayette and
Elm.
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Q How near is that to the dance hall? A 1
don’t know.

Q Yon walked all the way up to what street?
A T told yon I was going up for something to
eat.

Q That is a couple of miles from Chick’s place?
A 1 don’t know.

Q It is way up past Broad street, is it? A
About three or four blocks.

Q , Past Broad street? A Yes, sir.

Q It is right down by the courthouse, just below
the courthouse? A Yes, sir.

Q You walked up there to get something to eat?
A Yes, sir.

Q Did you get it? A Yes, sir.

Q Whereabouts? A Newark Lunch.

Q Did Broad walk up with you? A He left me
at Washington and Market.

Q Where did he live? A 1 think he lived on
Somerset street.

Q His right name is Serratelli? A Serratelli;
yes, sir.

Q Was he a frequenter of that place, Chick’s
place? A He used to come down there quite often.

Q How often did he come, once or twice a week?
A 1 don’t know; I can’t say.

,Q You had some lunch there. It must have been
about 1 o’clock, wasn’t it? A Yes, it must have
been about that.

Q After you had finished having something to
eat, where did you go? A I went down to Chick’s,
I got a Springfield avenue car.

Q And went down to Chick’s? A Yes, sir.

Q What did you do down to Chick’s for? A 1
don’t know. I intended to go on home. Then, I
was there and I wanted to find out and I went down
to Chick’s again.
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Q When you got down to Chick’s who was there!
A  Why, I think there was Mr. Schmidt, the night
watchman, there was Chick, there was Colachio,
there was Vito, there was a couple of more fellows,
I don’t exactly remember.

Q Who was this Schmidt, the night watchman!
A Mr. Schmidt, some watchman that watches
around there.

Q Did he stay all the time! A He was there,
yes, sir.

Q AIll the time yon were there! A 1 think he
was all the time.

Q He wasn’t doing much watching that night!
A I don’t knowy whether he was or not.

Q Where is he now! A He wasn’t there all
the time. He just came in there. I don’t know
where he is.

Q Then, there was you and Vito, that is Chick’s
brother! A Yes, sir.

Q And this man called Joe the Kid, Donato
Colachio! A Yes, sir.

Q Anyone else! A Chick was there.

Q No one else was there! A Yes, there was
somebody else there, they was around. I don’t re-
member all of them.

Q Where were you sitting! A Right up
against the wall.

Q In the bar room or the dance hall! A In
the bar room.

Q How long did you stay there! A 1 stayed
there until I came in the restaurant.

Q That was 4 o’clock. A I dont know what
time it was.

Q What were you doing all the time there from
1 o’clock on! A 1 have often done that.

The Court. Answer the question. What
wkre you doing, not whether you often did it.
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A Just sitting down there and listening.

Q Listening to what? A Joe the Kid tele-
phoned up to find out how Frank was getting along,
so the doctor told him to call up a little later.

Q What time did Joe the Kid call up? A It
must have been about 2 o’clock.

Q When did you learn—did you learn that night
he was going to die? A That who was going to
die?

Q Baker. A Did I learn that night that he was
going to die?

Q Yes. A 1 didn’t learn nothing.

Q What do you mean you didn’t know anything?
A I didn’t know he was going to die.

Q Did Joe the Kid call up later or did the po-
lice arrest you before he called up? A 1 think
he did call up.

Q Did you go to your father’s house and sit on
the back stoop for a half an hour? A No.

Q Did you tell the police that? A 1 told them
that; yes, sir.

Q Why did you tell them that? A 1 don’t
know why; I was a little excited. -

Q Did you go to your father’s back stoop and
sit there for some time? A No, sir.

Q You don’t know why you told the police that?
A 1 don’t know. I must have been excited.

Q Were you excited when you made this state-
ment in April, 19142 A I don’t think I was. 1
must have been.

Q This was two days after this shooting? A
Yes, sir.

Q You think you were so excited you didnt
know what you were saying? A Most of the time.

Q Were you excited in October, 1915, when you
made this other statement? A Yes, sir.
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Q Still excited. Did yon know what yon were
saying to the police that time? A 1 don’t think I
did, I don’t think I do.
Q Are you excited now? A No, not now.
Q It is easier for you now than it was when yon
made these two statements to the police? A Yes,
sir. 10
Q In this other statement yon made in October,
1915, yon tried to put this murder oil on New York
Frank, didn’t yon? A 1 thought I heard some-
body talking down there—I heard somebody talking
down there trying to blame me for it.
Q No, I say in your statement in October, 1915,
yon tried to put this murder on New York Frank,
didnt you?
Mr. McDermit. Hasn’t he answered that; 20
and explained it?
The Court. No. Answer the question.

A That I tried to blame him for it?

Q Yes. A 1 thought he was trying to blame
me for it.

The Court. Answer the question whether or
not you, in this statement, of October, 1915,
tried to blame him for it, put it off on him.

Witness. 1 think I did.

Q You did that simply because you heard a voice
in police headquarters saying, { Bennett shot him ?”’
A Yes, sir.

Q Did you know whether it was New York
Frank’s voice or not? A 1 thought it was. 1
heard, ‘‘Frank, Frank.”

Q What did you hear? A He said, “I didn’t
do it, Bennett shot him.” I thought I heard that.

Q Where were you at that time? A Down at
police headquarters. 40
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Q Whereabouts, downstairs in the cells or
where? A Yes, sir.

Q Where did this voice come from, upstairs
somewheres? A I don’t know; I don’t Kknow
where it came from.

Q You must be able to tell what direction this
voice came from? A 1 don’t know.

Q You just heard that? A Yes, sir.

Q So you proceeded to tell the police what took
place at the time of this shooting? A What took
place at the time of the shooting? I wasnt in the
hall.

Q You proceeded to tell the police that you
heard this shout, “Frank Bennett did it,” pro-
ceeded to tell the police about what took place? A
Yes, sir.

Q Did you tell the police this in your statement
of October, 1915: ‘iThen, Chick said to Baker,
‘Come on and we will have a drink anyway,’ so
he says, ‘All right?’ and came over and shook
hands with me and Joe the Kid.” Did you tell the
police that? A No, sir.

Q Sure about that? A I am sure I didn’t say
that.

Q Did you say this to the police: “Lucy was
afraid to go into the hall because, she says, ‘I am
afraid there is going to be a fight?’” A That I
don’t remember. She might have said that.

Q Did you say this?

The Court. No; the question is, did you
say that to the police?
Witness. 1 don’t remember.

Q Did you say this to the police, “ So I said to
Frank Baker, ‘Go on in, Frank; don’t be afraid.””
A No, sir.

Q Did you say this to the police after you came
back from the corner: “While we were talking on
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the sidewalk Jack Miller, the cop, said to Chick, ‘I
will hold yon responsible for this man?’” A
Yes, sir.

Q Did you tell this to the police in yonr state-
ment of October, 1915: “N. Y. Frank said, ‘What
does that guy mean? Did you hear what he said,’
and with that he pulled out a blue steel gun and
pointed it at the back of Officer Miller?” A No,
sir; I didn’t say that.

Q Did you tell that to the police? A 1 don’t
think I did.

Q Will you say you didn’t say that to the
police? A I didn’t say it; no, sir.

Q At the last trial you were asked this ques-
tion and you gave this answer in this statement,
marked Ex. S. 8. You say this: “ While we were
talking on the sidewalk,” that is after the shoot-
ing, “Jack Miller, the cop, said to Chick, ‘I will
hold you responsible for this man.” N. Y. Frank
said, ‘WJiat does that guy mean? Did you hear
what he said?’ and with that he pulled out a blue
steel gun and pointed it at the back of Officer
Miller?” Do you remember saying that to the
police last October? And you made this answer,
“I may have said it, but it wasn so.” In view
of your answer made at the last trial, do you still
say you didn’t say that to the police. A I don’t
think I did.

Q But if you did say it, it was a lie, wasn’t it?
A Yes, sir.

Q And part of your arrangement to put this
killing, this shooting on New York Frank? A 1
didn’t put it on nobody. I didn’t see it. I don’t
know who done it.

Q You don’t know who did it, but still you
want to put it on this man, New York Frank? A
I thought I heard somebody say he wanted to put
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it on me and I thought this fellow was saying I
Was the one that done it.

Q Did yon say this to the police in October,
1915: “Joe Broad and myself grabbed his hand
and said, ‘What are you going to do? Don’t do
that,” and he says, ‘What do you mean? Didn’t
you hear what he said? He is going to hold Chick
responsible for him,” pointing at Baker?” Did
you tell the police that? A Well I heard him
say that. He said, “ What do you think? Did you
hear what he said?”

Q That actually happened? A He said, “Did
you hear what he said?” Joe Broad, I don’t re-
member what Joe says, he says, “ He don’t mean
nothing. >’

Q Did you tell this to the police in October,
1915: “So then Joe Broad and myself managed to
get the gun off of him, and he says to me, ‘Let it
alone or I will put one through you.” Then Joe
Broad got the gun and gave it to Lame Joe and told
him, ‘Don’t let him see it no more and get rid of
it?>’” A 1 didn’t say nothing like that.

Q Did you tell the police that happened? A
I says I don’t remember.

Q Did you say this to the police in October,
1915, “ He was taken away to the hospital. I re-
mained in the saloon with Chick Collins, Joe
Broad, Joe the Kid and Vito Collins?” A Yes,
sir.

Q Did you also say this to them, “ So about a
quarter to twelve me and Joe Broad said good
night to Chick and the rest and went out?” A
Yes sir.

Q Did you say this, “We went as far as Union
street where I had a room at No. 142?” A \es,
sir.

Q Did you say this: “This New York Frank
was standing in the doorway and I said to him,
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‘What did you want to do that for, Frank; sup-
pose that guy dies, won’t we all be in trouble}V ”
A No, sir.

Q Did you say that to the police? A No, sir.

Q Are you sure about that? A I am sure I
didn’t say nothing like that.

Q It wasn’t true that you did say it? A No,
sir.

Q Did you say this to the police: “And then
Joe Broad, this Frank and myself walked up as
far as Somerset street. 1 left Joe Broad and
Frank there and I came back to Chick’s?” Did
you tell the police that? A I don’t remember
telling them that. I didn’t walk up no Somerset
street.

Q If you told the police that it wasn’t so? A
It was a lie; yes, sir.

Q Why didn’t you tell them about walking up
to the Newark Lunch that night about one o ’clock,
in either of these statements? A I was so ex-
cited I didn’t know what I was saying most of the
time.

Q Why did you want to say you sat on your
father’s stoop for half an hour or so? A I
stopped there in front of the gate.

Q You did stop there? A With the intention
of going in, but then I walked down to Chick’s
place.

Q What did you stop there for? A You lived
on Union street? A 1 didn’t want to go there
that night. 1 generally used to stop home.

Q Where was Eleanor? Did she have a fellow
at the house that night.

By the Court.

Q This Eleanor, that is referred to, Bovino, is
Eleanor Cunningham—or what was your wife’s
name? A Cunningham.
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Q She is now your wife? A Yes, sir.
By Myr. McDermit.

Q (Question read.) A 1 don’t know. She
didn’t have no party there.

Q Why didn’t you go on home where you were
living? A I don’t know. I intended to go there
after.

Q After what? A After I left Chick’s.

Q Now, I understand you to say when you came
back from the Newark Lunch, you stopped at your
father’s gate to go in his house? A I wanted to
go home. Then, I changed my mind. I said, “I
will go down to Chick’s awhile and then I will go
to my room.”

Q Where was your home, at your father’s or
Eleanor’s? A 1 used to stop almost any place.

Q Was Eleanor Cunningham in prostitution at
that time? Was she a prostitute? A That I do
not know.

Q You had no reason to suppose that she was?
A No, sir.

Q Was she going around with other fellows be-
side you? A 1 don’t know.

Q You said you had lived with her off and on?
A Yes, sir.

Q When you were not living with her, was she
living with other men? A Other men; no, sir.

Q WTiat was she doing then? A She told me
she used to be working.

Q Who paid the board for the room on Union
street? A 1 did.

Q Where did you get the money? A 1 used to
borrow money when I didn’t have it; when I wasnt
doing anything I used to borrow.

Q Had you been borrowing for about three
months, then? A 1 was borrowing; yes, sir.
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Q Who were your friends you borrowed-from?
A I used to generally borrow off Chick.

Q Chick altogether? A Borrow off everybody.

Q How long had you known Big Sue? A Two
or three years.

Q You didn’t meet any gunmen down at the cor-
ner of Oliver and Adams streets, did you? A No,
sir.

Q How long had you been down there before
you heard this shot? A About seven or eight
minutes, ten minutes.

Q What time was it you went down? A I
don’t remember what time it was.

Q How many people ran out of the dance hall
after the shot? A I don’t know; there was a big
crowd ran out of the hall.

Q Who was in the bar room when Baker was
finally taken back in? A 1 don’ remember who
was in there. The place was filled up. I don’t re-
member who was there.

Q Did Big Sue try to strike Lucy in the bar
room there? A 1 didn’t see that.

Q What did she say? Did she say, “It is only
for you, you bum, this wouldn’t have happened?”
A 1 heard her say that..

Q And did Frank Baker say, addressing Big
Sue, ‘I have got to die on account of you?” A 1
didn’t hear him say that.

Q Did you hear him say it to Lucy then? A 1
heard him say, “I am only twenty-four; I got to
die.”

Q Didn’t he say, “I got to die on account of
you?” A I didn’t hear him say that.

Q Well, now, at the last trial you were asked
this question by Mr. McDermit: “ What was it she
said?” referring to Baker, and you said this, “ She
says, ‘Only for you, you bum, this wouldn* have
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happened’ so Frank Baker says ‘I got to die on
account of you’; he says, ‘On account of you I got
to die?’” Is that true or not? A I don’t know.
I don’t remember.

By the Court.

Q What do you mean you do not remember what
was said or you don’t remember what you swore to
at the last trial>? A I don’t remember what I
swore to at the last trial.

Q What is the fact? A That I don’t remem-
ber him saying that.

By Mr. Van Blarcom.

Q What time did you go to the dance hall that
night, day; was it early in the day or late? A I
was there once, that was in the afternoon, then I
stayed there until about seven. Then, I went home
and out and came back again.

Q Where did you have your meal that night?
A Home, my father’s house.

Q Why didn’t you go to Union street, back with
Eleanor? A Why didn’t I go there with Eleanor ?

Q Yes; you had engaged#this room on Union
street? A Why, I didn’t want to go there.

Q Whynot? A What was the use of my going
there then?

Q I mean for your supper? A I never used to
cook in my room.

Q You never used to go to the room for supper?

The Court. Never used to cook in the room,
I thought he said.

A Never used to cook or have anything to eat
in the room.

Q Where did she get her meals? A 1 dont
know where she got them. Whenever she seen me I
used to give her money to get them.
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Q What was the arrangement you had with her f
A We had no arrangements at all.

Q After yon had this dance with Lucy, where
did yon leave her? A Where did I leave Lucy?

Q Yes. A. I left her right in the hall.

Q Whereabouts in the hall? A  Must have
been right around here somewhere.

By the Court.

Q In the dance hall? A Yes; in the dance
hall.

By Mr. Van Blarcom.

Q Leave her standing on the floor. A 1 left
her standing and then she walked towards that
direction.

The Court. Indicating A.

Witness. 1 just left her, turned my back
and walked out.

Q Walked right out in the bar room? A
Walked right out in the bar room; yes, sir.

Q When she came out and spoke to Chick where
did she speak to him? A She spoke to him right
about here (indicating). Chick was standing here
(indicating).

The Court. Chick was located at the bai,
north end of the bar. She was standing in the
doorway, D to B.

Q Could you hear what she said to him? A
No, sir.

Q Then you and Chick went out in the hall,
through the bar room and out into the hallway? A
We walked out, right outside; we walked right out.

Q Where did Lucy go after she spoke to Chick?
A 1 do not know. She went back in the hall, I
suppose.
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Q Did you see her go? A No, sir; I didn’t
take notice. 1 was sitting on a chair.

Q Are you sure you went out in the hall and
not right out of the door into the saloon into the
street> A Went right out through the hall door.

Q@ How long had you been out there when Lucy
appeared? A I can’t say how long we were there.

Q I suppose it was a minute or two? A No;
it wasn’t that long; it must have been about a min-
ute ; it might have been about a minute.

Q She came out almost right away? A She
came out; yes, sir.

Q Then Frank Baker appeared on the other side
of the street, almost right away? A I didn’t see
Frank Baker. She ran over.

Q He came from the other side of the street?
A Yes, sir.

Q She wasn’t gone very long, was she, when she
ran over? A Yes, sir; she ran over and came
right back with him.

Q Who spoke first when she came back? A 1
don’t remember.

Q Do you remember what was said? A Why,
Frank came right over with her and Chick says,
“Hello, Frank; how are you getting along?” and
Frank said, “ How are you; how is business?” and
so on, and he walked right up the steps.

Q What was said next? A Lucy said some-
thing “I am afraid to go in,” or something. I said,
“Wliat are you afraid of?” I said, “ Nobody ever
bothered you before,” so Frank hollered back to
me while he was walking in, “I ain’t afraid of no
so and so.*”

Q Then, Lucy and he went in together? A
Yes, sir.

Q You were not interested in what was going to
take place inside? A No sir; I didn’t know
nothing.
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Q Chick was the proprietor of this place, wasn’t
he? A Yes, sir.

Q And, apparently, he was interested in what
was going to take place inside? A I don’t know;
I suppose he thought there would never be anything
like that happen.

Q Isn’t it true that you and Chick and Joe tne
Kid walked right in, after Baker and Lucy, into the
hall? A No, sir.

Q Are you sure about that? A Positive.

Q You say you didn’t go in? A No, sir.

Q But you three walked down to the corner? A
Yes, sir.

Q Did you walk down slowly? A Yes, sir; we
walked down slowly.

Q What kind of a noise was it that you heard?
Can you describe it? A Well, describe it; I heard
like a shot.

Q There wasn’t any doubt about it in your
mind? A It was dull. There wasn’t any doubt
what it was. Chick says, “I don’t think it was.” 1
says, “ Didn’t that sound like a shot?”

Q You heard it plainly; you heard this noise
plainly down at the corner? A Yes, sir; I heard
this noise.

Q How long had you been standing on tne cor-
ner when you heard this noise? A About seven
or eight minutes, maybe ten minutes.

Q Then you walked back towards the dance
hall? A Yes, sir; started to walk back.

Q Have you got any accurate idea of what time
it was when you got in the bar room after Baker
had been shot? A What time; no, sir. I didn’t
take notice of the time.

Q When you walked down to the corner of
Adams and Oliver streets, you didn’t cross any
street, did you? A No, sir.
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Q Did you go in the dance hall after the shoot-
ing? A I think I walked in there after they were
looking for something. I don’t know what they
were looking for.

Q Was it after yon had been uptown and came
hack? A Yes, sir.

Q Were you sitting at a table when you came
hack from uptown, or standing up at the bar? A
I was sitting between the tables.

Q How many tables are there? A There was
two of them there.

Q What police officers came and arrested you?
A There was Mr. Bell, Mr. Chenowith and Miller.

By the Court.

Q Jacob Miller? A Jacob Miller.
Q Not Joseph Arthur Miller, the other Mr. Mil-
ler? A The other Mr. Miller; yes, sir.

By Mr. McDermit.

Q You have been asked by the prosecutor in re-
gard to gome testimony given by you at the last
trial, in which he asked you whether or not you tes-
tified in that trial that you are the cause of this
trouble, you are the one that caused this trouble—
caused the shooting. Do you know to what he
refers when he asked that question?

Mr. Van Blarcom. 1 object.

The Court. Sustained.

Q What was the trouble between Sue and Lucy
in the bar room after the shooting?

The Court. How can he state his conclu-
sions? Why cant he state what he saw or
what he heard?

Q What did Lucy say to Sue or what did you
say to Lucy in the bar room and when Baker was
present, after the shooting? A That is all I



209

Vincenzo Bovino, cross.

heard. After I heard Sue say to Lucy, say that
this is all on account of you, you bum.

Q That was a remark that was made by Big
Sue to Lucy? A Yes, sir.

Q No remarks were made to you? A No, sir.
Q You hadn’t been accused by anybody there
of doing any shooting? A No, sir.
Myr. Van Blarcom. 1 didn’t ask him any-
thing about that.

Myr. McDermit. 1 will now read the first
statement to the jury if it is agreeable to the
Court.

By the Court.

Q Your name is Vincenzo Bovino, is it? A
Yes, sir.

Q Have you been properly known as James,
Jimmie Bennett? A Yes, sir.

Q Did you know that the man you have called
Frank Baker was actually Francisco Meserintino?
A 1 didn’t know his name until I got arrested.

Q At the table where you played this game,
which you call an Italian finger game, was Big
Sue sitting A Sue was sitting, yes, sir.

Q How long were you and Big Sue at this
table together? A How long was I there to-
gether ?

Q Yes. A 1 was there with everybody.

Q How long were you there at the same time
that Big Sue was there earlier in the evening be-
fore this alleged shooting? A Well, about maybe

about twenty minutes..

Q You weren’t there an hour? A No, sir.

Q Did she play any of these games? A I
think she did, I think she was in a game;. yes, sir.

Q Did she sit next to you? A No, sir.
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Q Were there only two games played? A
That is all I played.
Q Did she talk to yon at all at that table? A
No, sir.
(Mr. Van Blarcom reads to the jury state-
ment of James Bovino, dated April 23, 1914.)
(Mr. Van Blarcom reads statement of
James Bovino, dated October 14, 1915.)

SUSAN BROWN CLARK, sworn for the defense.
Direct examination by Mr. McDermit.

Q Where do you live? A 178 Runyon street,
Newark.

Q Do you know James Bovino, the defendant
here? A Yes.

Q By what name did you know him? A Jim-
mie Bennett.

Q How long prior to April 21, 1914, had you
known him? A A couple of years.

Q You know where Collins’ dance hall is, at
238 Oliver street? A 1 do..

Q Had you been in the habit of going there
during the year of 1914 prior to this shooting?
A  Yes, sir.

Q You were present that night at the dance
hall, I understand, were you? A 1 was.

Q How long had you known Frank Baker? A
Between two and three years.

Q Had you kept company with him? A 1
had.

Q You know a girl named Lucy? A 1 do.

Q How long had you known her? A 1 had
only known her a couple of weeks.

Q Couple of weeks prior to the night of the
shooting? A Yes, sir.
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Q Did Baker come there that night to the
dance hall? A Yes, sir.

Q Was Lucy there? A Why, Lucy had come
in before Baker come in.

Q Were you sitting at a table in the inside
room there before the shooting? A Yes, sir.

Q Where was this table located in the dance
hall? I show you the map and I show you the
dance hall marked on the map G: I am pointing
to G- on the map. Whereabouts in that dance hall
were you sitting? These are the dressing rooms
in the rear, H and K; these are the pianos, one
near the ladies’ toilet and one over in the corner
near the ladies’ room? A The table was located
right near the piano, right near the ladies’ room.

Q Right near the ladies’ toilet? A Yes, sir.

Q Do you recall who was sitting at that table
that evening in the dance hall before this shoot-
ing? A Why, I was in first. 1 was talking to
Lucy and after talking to Lucy I was dancing and
paid no attention to the table and then I paid all
attention to Baker after he had come in.

Q -Did you talk to Baker after he came into
the hall? A Yes, sir; I did.

Q Will you say what Baker said to you or you
said to Baker or what took place there? Just de-
scribe to the Court and jury what happened. A
Why, I walked over to him and I called him a
name in Italian which I had very often heard him
fall me. He wanted me to get away from him
md I said “No.” He warned me again and I
said, No, and he still insisted and I would not

away. No more than I would not go away he
slapped me in the face. 1 walked about three
steps away from him so he wouldnt see 1 was
crying and I was about to go back and quarrel
with him again and no more than I had walked
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the three steps away from him and put my hands
to my face and tried to dry the tears away he
hollered, “ Sue, Sue, I am shot.”

Q Did yon hear a report of any shooting there
or anything? A Well, the sting on the face and
my hands were holding my face that I didn’t pay

IQ no attention to nothing. The slap on the face just
stunned me so.

Q What took place after that, after he said,
“I am shot,” what took place? A Why, I said,
before I had known whether he was shot I said,
“Frank, take your gun out of your pocket,” be-
cause I thought probably in the excitement he was
taking his gun out of his pocket and was going
to pull it on me.
Q Did he take his gun out of his pocket? A
20 Yes, sir, he did, and went to lay it on a chair
and it slipped from the chair to the floor.

Q What became of the revolver after it
slipped from the chair to the floor? A Some
one picked it.up and handed it to Officer Miller.

Q You mean Officer Joseph Arthur Miller? A
I just know him by Miller.

Q Mr. Miller, stand up. A Yes, that is him.

The Court. Deferring to Joseph Arthur
30 Miller.

Q What else took place in the dance hall? A

Why, I had went to get my hat and coat. In the
meanwhile Baker had, walked outside to the saloon.

I had got my hat and coat and walked out of the
saloon in back of him. Baker walked out of the
place with Chick and Jim and Joe Kid. They
called him and came back again and I stood over
Baker fanning him with his hat while he had a
glass of water or whiskey; I don’t know what it

40 was, and he said, “I am only twenty-six years



213

Susan Brown Clark, direct.

old and I have got to die,” or something like
that.

Q What else took place! A After he sat
there a little while the ambulance came or the po-
lice patrol, I don’t know which. They helped him
out to the ambulance and then the patrol came
back and took two other girls and two fellows
and myself.

Q While the deceased Baker was in the sa-
loon, did you have any talk with the girl Lucy!
A 1 did.

Q Will you just tell to the jury what that talk
was, just give us the contents of it, what you said
and what she said! A I was so excited for the
minute I turned around, I said, “ Only for you,
you little bum, this would have never happened.”

Q Where was she at that time! A She was
in the saloon, the same place 1 was.

Q Where was Baker at that time! A He was
sitting on a chair.

Q Where was Chick at that time! A In the
saloon.

Q Where was Bennett at that time! A In
the saloon.

Q When you came from the dance hall after
the shooting to the street just indicate to me or
to the jury what rooms you passed through to get
to the street. Take the pointer and show me—
you understand this map! A is the hallway,
B is the saloon, D is a room leading from B into
erand C is a room or small opening between the
hallway marked A and G the dance hall. Show
us in what way you came out from the dance hall
after the shooting, where did you go! A I
walked from the dance hall right straight through
a door into the hallwav.
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Q Then where did you go? A And as Baker
went outside I stood right on the steps of the sa-
loon.

Q Yon stood on the steps of the saloon, you
mean the room B? A Yes, right at the front
door of the saloon.

Q Front door of the saloon, not the front door
of the hallway, B or A? A There is a saloon,
there is an entrance into the hallway that goes
right from here, goes right into the dance hall
and right from the saloon you can get into the
dance hall.

The Court. The question is where you went
after the shooting.

Q What part of the front of the building were
you? A Right in the saloon.

Q On the saloon .steps outside? A Yes, sir.

Q In Oliver street? A Yes, sir.

Q Who was out there at that time; you say
Baker and who else? A Why, when Baker
walked down he says, “ Chick, Chick, I am shot,”
when he met Chick and Bennett and Joe the Kid.

Q At the. time of the shooting was Bennett
there? A Not to my knowledge.

Q When had you last seen Bennett prior to
the shooting? A Why, after I had had a little
quarrel with this Lucy. I asked Chick for per-
mission to use the ’phone to call up a cafe on
Ferry street, to get Baker on the ’phone.

Q Did you get that permission and did you use
the telephone? A 1 did.

Q Who did you call up? A 1 called up Frank
Baker.

Q Did you get Frank Baker on the telephone?
A I did not. I got a fellow by the name of
Steve Lordi.
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Q Wh&t was your idea in calling np Frank
Baker, why did yon want Frank Baker down
there? A 1 was going to meet him at Madison
and Ferry street at one o’clock the next morning.

Q Prior to the shooting did you have any
words with Lucy, prior to the shooting, before
the shooting? A Yes, sir; 1 did.

Q What was the matter with you and Lucy be-
fore the shooting? A 1 asked her if she was go-
ing with Baker and she said, “No.” I said, “ Oh,
yes,” because he had teased me with a letter from
her and described who she was.

Q Then what? A She was all alone the time
I was talking to her. There was no quarreling of
any kind. There were merely a conversation be-
tween us.

Q What did you say to her? A 1 had
warned her to keep away from Baker. 1 told her
to keep away from Baker because I said I was
married to him.

Q Were you, in point of fact, married to
Baker? A No, sir; I was not.

Q Why did you tell her that you were mar-
ried to him? A Because I was living with him
as a common law wife.

Q How long after the shooting was it that the
patrol wagon or ambulance took Baker away from
there? A 1 don’t quite understand.

Q How long after the shooting about was it
that the patrol wagon came there and took Baker
away? A 1 just can’t remember.

Q Were you arrested that night? A 1 was.

Q What time of the night were you arrested?
A About half past twelve.

Q Where were you taken? A To the Third
Precinct.
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Q You were downtown in the Third Precinct
how long? A 1 was downtown in the Third Pre-
cinct from Tuesday until Thursday.

Q During the time that you were there did you
make any statement to the police or statement in
writing about this affair? A 1 don’t believe I
did in the Third Precinct, but afterwards I did.

Q You remember making it. Was that after
you made any statement in regards to what oc-
curred down there?

The Court. Are you going to impeach your
own witness?

Q You know a special officer there, an Italian
man called Mike with a heavy mustache?

The Court. Michael Tanzola.

A 1 have seen him. I never had a conversa-
tion with the man.

Q Were there any pistols examined in your
presence in the saloon? A Why, Baker’s re-
volver was examined right in front of me no more
than Officer Miller picked it up.

Q Was there any other revolver beside the re-
volver of Baker’s examined there? A 1 believe
this' special officer’s, too.

Q Did you see it yourself? A That I can’t say
positively.

Q How long had Bennett been in the hall before
the shooting, do you know? A Why, when I went
to ’phone I had seen Bennett and Joe the Kid and
Chick, they were going towards the door. Where
they went I don’t know.

Q Was there anything going on inside at the
table where the folks were sitting, the large table?
A The only thing that was going on was a finger
game that they were playing while I was in there.

Q Were you playing the game too? A 1 was.
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Q About how many were playing the game
there? A Between twelve and fifteen.

Q What was it being played for? A Just for
sociable drinks.

Cross examination by Mr. Van Blarcom.

Q You are how old? A Twenty-three.

Q You have been engaged in prostitution for a
number of years? A Yes, sir.

Q How many years? A Three.
Q Did you ever live with Baker? A 1 did.

Q Whereabouts? A With a Mrs. Miller at 361
Washington street.

Q When? A 1914.

Q How long before this time in April? A
Well, we were away from each other at the time of
the shooting.

Q Had you been going with any other man in
the meantime? A Why, no.

Q No one? A Had I been what?

Q You had no regular man after that>? A No,
Sir.

Q Now, what time was it that you went in this
place that night? A Between half past nine and
ten o’clock.

Q And you went immediately in the dance hall?
A 1 did.

Q Take your hat and coat off and left them in
the dressing room? A No, I laid them on top of
the piano.

Q Which piano, the one by the dressing room?
A The one by the ladies’ toilet.

Q Then you sat down around this large table, I
understand? A Yes, sir.

Q Were there any other women there? A No,
I was the only woman sitting at the table.
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Q Will you tell me some of the men that sat
there? A There was Bennett, Chick, Joe the Kid.

Q What is his name, Donato Colachio? A 1
can’t say his right name. That is all I know him by
and a little fellow they call Lame Joe, George
Pollicastro and there was some fellow that they call
Frank, and the rest of the fellows that I know to say
hello to, don’t know them by name.

Q How many altogether? A Between twelve
and fifteen.

Q When was it that you first noticed Lucy? A
Why, right after I was dancing and Lucy had just
come into the hall and as she came into the hall I
went over and met her and asked her if I could speak
to her.

Q How long had you been in there? A Couple
of hours.

Q Then you took Lucy into the dressing room?
A Yes, sir.

Q You had some difficulty there with her, didn’
you? A Just a few words. There was no quarrel
of any Kkind.

Q There was an argument about her going with
Baker? A _Yes, sir.

Q Do you remember Mr. Bovino coming and
pulling the curtain aside and interrupting you? A
No, sir; I do not.

Q What happened in connection with Mr. Bovino
at that time, anything? A Why, I didn* notice
him at all.

Q He had been playing the finger game at the
table? A Yes, sir.

Q Did you leave him at the table when you walked
over to meet Lucy? A 1 was dancing when I met
Lucy.

Q With whom? A With some fellow I don’t
know.
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Q When yon started .that dance had you left
Bennett at the table? A It wasnt that dance that
I spoke to Lucy. I went to call Baker up on the
’phone for I figured if I met him at one o ’clock I
would tell him I met this Lucy.

Q Were you dancing at the time you met Lucy
after you left Bovino at the table when you started
that dance? A That I cannot remember.

Q Did he stay near you? A No, sir;he didn’.

Q Where did he stay with relation to where you
sat at this big table? A Alongside me.

Q Did you sit with your back to the dancers or
facing them? A 1 was sitting sideways watching
the dancing, and looking at the table at the same
time.

Q Do you remember May Gilling sitting at that
table? A I have seen the girl.

Q Was she sitting at that table that night? A
No, sir; she wasn’t.

Q Did you see Mary Weber that night? A 1
did not.

Q Was she there?

The Court. Do you mean there at the table
or in the dance hall?

A No, I do not remember seeing her.

Q How many women were there in the dance hall ?
A 1 just cant say.

Q What was said between you and Lucy in the
ladies’ dressing room? A 1 asked her if she was
going with Baker and she admitted it. I told her it
was true because he had teased me with a letter and
described who she was and I told her I was married
to Baker and to keep away from him.

Q When she walked out of the dressing room did
you walk out at the same time? A 1 did.

Q Right after her? A Right after her.
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Q Did yon see Bovino and her start to dance? A
I didnt pay no attention to it because I had my
nerves all up after talking to her because different
girls said to me, “Dont hit her,” and I didnt want
to hit her.

Q Did you come near hitting her? A No, I just
wanted to talk to her and ask her if it was true.

Q Why were your nerves up? A Because I
couldn’t get satisfaction.

Q In what way? A To hit her.

Q Did you want to hit her? A Certainly I
wanted to hit her.

Q So you were all keyed up to hit her and didn’t
do it> A Yes, but I didn’t do it.

Q You spoke in loud tones? A No, sir; we
didn’t.

Q Qniet conversation? A Yes, sir.

Q How long did you talk to her in there? A
Just a couple of minutes.

Q When you came out where did you go? A 1
walked back over to the table.

Q Satdown? A I did.

Q Who was there then? A Why, I just can’
remember, but there was a couple of the fellows that
I don’t know by name were sitting there and I be-
lieve Chick was sitting there.

Q Had the dance stopped when you came out of
the dressing room? A Yes, sir.

Q Where did Lucy go then? A Lucy, I don’t
know where she went then as I didn’t look for her
after that.

Q You didn’t see Bennett dancing with her? A
No, I didn’t.

Q Where did you next see Bennett? A After
he hrst—I first see Bennett after using the ’phone
was when Chick and Joe the Kid and him met Baker
and Baker said, “I am shot, Chick.”
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Q You saw him at that time? A Yes, sir.

Q After you had. this talk with Lucy did you go
right out and telephone? A After that, yes, sir.

Q Whatfor? A Why, I was going to tell Baker
to meet me and I was going to tell him that I met her
because he had an idea when he thought I was giving
him a call he thought it was a big honor for a girl
to give him a call.

Q Did you make an appointment with him for
one o’clock? A 1 told Steve Lordi to give him a
message.

Q Did you have an appointment? A I did.

Q You made this appointment over the tele-
phone? A Yes, sir.

Q You didn’t talk with Baker over the telephone ?
A No, sir.

Q They started another dance? A Yes, sir.

Q And while you were dancing you say Baker
came in? A Yes, sir.

Q You were not sitting at the table? A No, sir.

Q And then you walked over to Baker and called
him a son-of-a-biteh in Italian? A Yes, sir.

Q What did he do? A He told me to get away
from him and warned me about three times and I
would not do it and I still insisted on talking to him.

Q What did you say to him? A I called him a
figlio di pottana in Italian.

Q That is that name that you called him? A
Yes, sir.

Q You called him that in Italian? A Yes, sir.

Q You say he warned you to get away three
times at least? What did you say after that first
time? A I said, “No, I won’t get away.”

Q What did he say to you, just get away? A
He says to me, “ Go on, keep away from me, you
bum.” 1 said, “ No, I won’t,” and, of course, after
the third time he told me to get away he took his
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hand and slapped me on this side of my face and I
had his whole five fingers on my face, it stung so.

Q He hit you after you would not get away from
him? A Yes, sir.

Q Then you say you walked back two or three
feet? A To the side, about three feet and put my
hand up to my eyes and dried my tears quick and
was going- back and quarrel with him again.

Q Did you have both hands up to your eyes? A
Yes, sir; 1 did.

Q Did you hear this shot? A No, sir; I was so
excited at the time that I didn*.

Q It wasn’t very loud then? A No, sir.

Q Was it very low? A That I couldnt say
because I didn* pay no attention to it. I was
holding my face and drying my eyes at the same
time that I didn’t know until he said, “ Sue, Sue, I
am shot?”

Q You can’t remember having heard the shot?
A 1 cannot.

Q The first you heard was his statement, “ Sue,
Sue, I am shot?” A Yes, sir.

Q Who was right at the spot at the time? A
There was nobody but him and I.

Q Who was the first man? A I cant say.

Q Can’t you say? A Well, I can’t say whether
there was anybody around as I was telling you I
was talking to Baker at the time, telling him to
take his gun out of his pocket and so forth.

Q You could see some of the men that were
around there? A 1 didn’t pay no attention to
none of the men after he said that. My attentions
were all paid to him.

Q Did he take his own revolver out of his
pocket? A He did.

Q And put it on the chair and it fell to the
floor? A Yes, sir.

»



223

Susan Brown Clark, cross.

Q Also his blackjack? A Yes, sir.

Q What happened next after he had done that?
A  Why, I had went to get my hat and coat and he
had walked in as far as the bar room and as soon
as I got my hat and coat I walked in in back of him.

Q Did a lot of these people run out after the
shooting? A Why, yes, everybody made a get-
away for the door. I could have even, if I wanted
to.

Q That is after they got him out in the bar
room? A He walked from the bar room to the
street first and came back in the bar room and sat
on a chair.

Q So you have got him out in the street? A
He walked as far as the street and came back and
sat down again.

Q You testified at the last trial for the de-
fendant? You were a witness for the defendant
at the last trial of this case, weren’t you? A Yes,
sir.

Q Didn’t you testify in that trial you didn’t see
him go out in the street? A No, sir; I did not.

Q How did he go to the street, through the
saloon or through the hallway? A Through the
saloon.

Q You followed him? A Yes, sir.

Q Did you go out in the street too? A 1
walked as far as the steps and stood on the steps of
the saloon.

Q Then, in a little while they came back, is that
right? A 1 stood out there about a minute or
two.

Q When was this talk that you had with Lucy,
after Baker came back in the saloon? A Yes, sir.

Q You said to her—what started the conversa-
tion? A Why, I was standing over Baker fan-
ning him with his hat. Lucy had come somewheres
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near him. 1 said, “ You little hum, keep away from
me. All for you this trouble is.”

Q What did you mean by that remark? A 1
meant the slap in the face I got, in general.

Q You mean the shooting was the result of the
trouble between you and Lucy? A I thought so.

Q Why did you think that? A Why, I had no
reason at all but in general I meant the slap in the
face that I had got.

Q Why did you think the trouble between you
and Lucy had resulted in Baker being shot? A I
didn’t give that a thought at all but I just said that
the trouble, that he would not even hit me if it
wasn’t for her.

Q You didn’t mean two say when you made that
remark to Lucy, “ You little bum, if it wasn* for
you this wouldn’t have happened, ’’ you didn’t refer
to your getting the slap? A 1 figured all the
trouble was for her. If I hadn’ given her the
talking that I did Baker wouldn’t have hit me and
there wouldn’t have been nothing done.

Q And he would not have been shot, isn’t that
the proposition? A I didn’t know at all about the
shooting. That is what I meant in general the slap
in the face I got.

Q But you said you were fanning this man with
his hat and that this remark followed, “If it wasn’t
for you, you little bum, this would not have hap-
pened.” Now, do you want the jury to understand
the slap in the face that you got? A That is what
I meant.

Q When you addressed that remark to Lucy?
A Certainly, I meant all the confusion in general.

Q You referred to being slapped and not to
Baker being shot? A I meant all the confusion in
general. If she hadn’t went back and told Baker all
that stuff he probably would not have hit me.
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Q She went back and told that to Baker? A
Yes.

Q How did you know that? A She told me.

Q When? A Told me that night.

Q In the dressing room? A When I was with
her in Newark street in the witness room she told
me she had walked outside and told Baker.

Q That was after you were locked up? A Yes,
sir.

Q In April or last October? A Both in April,
no, last October it was.

Q But at the time, the time you made this re-
mark you didn* know that she had told Baker?
A No, I didn’t.

Q When you addressed tins’remark to Lucy, “If
it hadn’t been for you, you bum, this never would
have happened,” you didn’t refer to Baker being
shot? A Well, I referred in a way to Baker be-
ing shot and that everything was in a mix-up there.

Q Why did you lay that to the trouble between
you and Lucy? A Because I thought maybe some-
body just thought they was smart and was just
going to shoot off a revolver just to see some ex-
citement there.

Q You thought that? A Well, that is probably
what one of those wise fellows thought they were
doing, never thinking they were going to hit any-
body.

Q Who were they that might have done that
that night in your opinion? A 1[I can’t say be-
cause I didn* mix in with those fellows.

Q You went in there? A Chick was the only
one that I had anything confidential with.

Q How long had you been friendly with Chick?
A Whenever I went down there Chick would ask
me  sit down and have a drink.
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Q Did you go out with Chick? A Go out with
Chick ?

Q Yes? A No, sir.

Q Did you ever have relations with him, sexual
relations? A No, sir.

Q You made a statement to the police in Octo-
her, 1915? A Yes, sir.

Q Told them about what you knew about this
thing? A Yes, sir.

Q I show you this paper, which is dated Octo-
ber 14, 1915, and ask you-if that is the statement
that I have just asked you about? A They say
everybody scattered like a lot of Indians.

Q (By the Court). No, the question is whether
that is the statement you made to certain people,
is it? A* Yes.

The Court. Marked Exhibit S. 9 for identi-
fication.

Q (By Mr. Van Blarcom). Do 1 understand
you to say that Bennett wasn’t in the room at the
time of this shooting, at least you didn’t see him
there? A At least I don’t remember seeing him
in there.

Q You mean to say you didn’t see him in there
right after this shooting? A 1 don’t remember
seeing him in there.

Q You say in this statement, which has been
identified S. 9, “ Then he slapped me and no more
than he slapped me I held my face,” is that true?
A Yes, sir.

Q Did you tell them this, “1 was standing right
by him when he hollered out, ‘Sue, Sue, I am
shot?”>” A Yes, sir.

Q Did you tell the police this, ‘‘Everybody there
scattered like a lot of Indians, Bennett, Collins, Joe
the Kid, Lame Joe. and Frank from New York?”
A That statement was—
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Q Did yon tell the police that? A No, sir.

Q How do you explain it then? A I said that
everybody made their getaway. That is just the
way Xexplained it to the police. ,1 could have if X
wanted to. Then, that is supposed to have been the
end of the sentence, and the end of the paragraph.
They then asked me to name some of the people I
was sitting at the table with and then they got—

Q Didn’* you mean Collins and the rest of them
made their getaway? A No, that is the end of the
sentence, end of the paragraph. They then asked
me to name some of the people I was sitting at the
table with and I mentioned Chick and Bennett.

Q It doesn* say anything about table in any
part of this statement? A No, sir.

Q How did you come to sign without seeing
that? A At the time I didn’t think of that, I was
so excited.

Q You were excited then? A Yes, sir.

Q You testified before the grand jury at one
time? A 1 did.

Q Were you excited then? A A little bit
nervous.

Q Did you testify before the grand jury in the
case of State vs. Bovino in the April term, 1914?
A Yes, it was 1914.

Q You were sworn as a witness? A 1 was.'

Q Were you asked this question and did vou
give this answer?

Mr. McDermit. Counsel for the defense ob-
jects to the prosecutor using any of the records
of the grand jury containing the testimony
taken before the April term of the grand'jury,
1914, in which he states that the present wit-
ness now under examination was examined be-
fore that body and made certain statements
t° that body concerning the occurrence at 238
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Oliver street at the night of the shooting.
Counsel contends that any evidence taken be-
fore the grand jury cannot be used either by
the State or by the defense either by way of
contradiction or otherwise, that the statements
are made to a secret body, that the defense
has no right to produce such statements and
cannot inquire into such statements and has no
right as counsel understands it to admit such
statements to be used in the course of the de-
fense whether such statements are contradic-
tory of the State’s case or not of this witness
or other witnesses.

The Court. Objection overruled.
Defendant’s counsel prays an exception to
this ruling of the court, the same is allowed and
it is signed and sealed accordingly.
WM. P. MARTIN, [1.s.]
Judge.

Q Were you asked this question before the
grand jury and did you give this answer, “ Do you
know Bennett? A Yes, sir.” A 1 do.

Q You are being asked now about what you
testified to before the grand jury. You understand
that? A Yes, sir.

' Mr. McDermit. 1 want it to be noted upon
this record that this objection applies to every
question and answer.

The Court. Not to every question and an-
swer but to the grand jury proceedings.

Q Were you asked this question and did you
make this answer, “ How long had you known him?
A About a year.,” A Yes, sir.

Q Were you asked this question and did you
give this answer, “Was he there? A Yes, sir.”.
A They asked me was he there that evening?
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Q Yes? A Yes, sir.

Q Were you asked this question and did you
give this answer, “Where was he? A He had
been there all along. I didn’t see him?” A Yes,
Sir.

Q Were you asked this question and did you
give this answer, “ You didn’t see him there at all?
A He was sitting at a table where I was drinking
all the evening. There were about ten or twelve
around the table.” A Yes, sir.

Q Were you asked this question and did you
give this answer, “Have any talk about Baker
there? A No, sir.” A Yes, sir.

Q Were you asked this question and did you
give this answer, “ How soon .after the shooting did
you see him? A He was in the hall.” A 1 can-
not remember that.

Q You can’t remember that? A No, sir.

Q Was he in the hall? A Not to my knowl-
edge, no, sir.

Q If you testified to that before the grand jury
were you telling the truth or not? A 1 can’t say.

Q You can’t say? A That day I tried to tell
them what I knew.

Q If you told the grand jury that you saw him
in the hall at the time of this shooting were you
telling the truth or not? A I can’t remember
whether I told them or not.

Q If you told them that he was there, that you
saw him in the hall at the time of the shooting were
you telling the truth or not?> A No, sir; I wasn'.

Q You were not? A No, sir.

Q Are you telling us the truth now, when you
say he wasn’t there? A Yes, sir; I am.

Q Do you know whether he was there or not?
A  When Baker met them outside.
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Q No, at the time of this shooting did yon know
whether Bennett was in the hall or not? A No,
sir.

Q Yon don’t know? A No, sir.

Q Yon wont say that he wasn’t there? A
Well, my own sense tells me of him and Chick and
Joe the Kid being outside.

Q How does your sense tell yon that? A
Well, he met them ontside. He couldn’t have been
inside.

Q How do yon know he met them outside? A
Why, I walked as far as the door and stood on the
step of Chick Collins’ saloon.

Q Suppose he did, couldn’t they have run out of
the door and down there? Is that your only rea-
son for telling he was outside, the fact that when
you came out of the saloon you saw him standing
on the steps? A Well, then I went to ’phone when
I asked Chick for permission to use the ’phone.

Q What about that? A That Baker and Ben-
nett and Joe the Kid were going towards the door.

Q That was ten or fifteen minutes before this
shooting? A Yes, sir.

Q Now, I understand you to say finally about
Bennett being in the hall that you didnt know
whether he was there or not, is that so, is that your
final testimony? A Yes, sir.

Q A little while ago you testified that this state-
ment in regard to these people scattering like
Indians refers to these people who were sitting at
the table with you? A Everybody in general
there, all the tables.

Q You did tell the police that everybody scat-
tered? A 1 said everybody made their getaway.
That is the way I said it.

Q So that sentence refers to everybody making
their getaway? A Yes.
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Q And yon explain that fact, that these people
are named as the ones that made their getaway, you
explained that by saying that it refers to some
who were sitting at the table? A Yes, they said
to me, “ Give us the name of those who were
there.”

Q Were you asked this question and did you
give this answer: “A 1 was sitting at the table
with Chick Collins, Jimmie Bennett, Joe Broad,
Lame Joe, Joe the Kid and some others. We were
all drinking.” A Yes.

Q Was it at that time that you told the police
that you were sitting at the table with them when
they put it down on page one? A Yes, sir.

Q Have you explained this statement on page
two about everybody scattering when the shot wasi
fired and Bennett’s name being named there? A
Well, that is the only account that I can give for it.

Q You can’t explain why Bennett’s name ap-
pears among those who scattered when this shot
was fired? A No, sir; I cannot.

Q You were arrested in October, 1915, as a wit-
ness in this case? A Yes, sir.

Q You were in jail how long as a witness? A
A week.

Q And then you were bailed out by Mr. Mec-
Dermit? A 1 was.

Q Who engaged him as your lawyer? A Not
me, my sister.

Q What is her name? A Mrs. Worburt.

Q She lives where? A 178 Kunyon street.

Q Why did you pick him out? A Because my
brother-in-law used to work for Mr. McDermit.

Q You are still out on bail as a witness? A
les, sir.
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By Mr. McDermit.

Q You were subpoenaed by the State as a wit-
ness in this murder trial two weeks ago? A Yes,
sir.

Q Were you called as a witness? A No, sir.

Q When were you subpoenaed by the defense
as a witness? A After the trial had been going
three or four days.

Q Had you had any conversation with Mr. Mc-
Dermit, Mr. Frank McDermit, in regard to this
case at the time you were bailed or after as to the
facts? A No, sir; I have never held a conversa-
tion with Mr. McDermit in my life.

Q Were you served with a subpoena for the de-
fense in this case when it was tried before? Where
were you served with a subpoena? A Right out-
side the door.

Q Was that after the State has rested in the
case or do you know what that means? A No,
sir; I don’t quite understand you.

Q You were in attendance upon the entire trial
which lasted five days before, you were served with
a subpoena for the defense? A It was either
Wednesday or Thursday of that week.

Q Had you had any talk with Mr. Godfrey, the
prosecutor’s detective, as to what your testimony
was to be in this case at any time down to the
present time? A When I was in headquarters
I had a conversation with Mr. Godfrey.

Q Has anybody attempted in any way to get
you to testify other than you have testified here
today? A No, sir.

Q Is every statement you have made on the
witness stand today true or false? A True.
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By Mr. Van Blurcom.

Q Then you permitted perjury before the grancf
jury?
Mr. McDermit. 1 object to that remark and
ask that it be stricken off the record.

Mr. Van Blarcom. 1 will withdraw it.

Q Then when you said before the grand jury
that you saw Bovino in the hall at the time of this
shooting you were telling an untruth, weren’t you?
A Why, I can’t recall whether 1 told that -or not.

Q If you did tell them that you were telling
them an untruth? A Yes, sir.

Q And you had been sworn there as a witness to
tell the truth? A Yes.

Q Didn’t you tell one of the police officers that
came to interview you about what you were to tes-
tify in this case that you would not tell him what
you would say? A One of the police officers
what ?

Q That came to ask you whether you were go-
ing to stand up to your statements, didn’t you tell
him you would not tell him what you would say?
A 1 told him I would not talk to anybody about
the case on the outside.

Q And when the police officer asked you if you
were going to stand by your statement or go back
on it you would not talk to him, you would not tell
him what you were going to say? A No, sir; I
said I would not talk to anybody about the case.

DONATO COLUCCI sworn in behalf of defendant.
Direct examination by Mr. McDermit.

Q Yoli are more familiarly known by the name
of Chick Collins? A Yes, sir.

You are ProPrietor of the saloon conducted at
¢o8 Oliver street? A Yes, sir.
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Q You are familiar with this map of the
premises there, A indicating on the map the hall-
way from Oliver street into the dance hall through
room C? A Yes, sir.

Q G is the dance hall? A Yes, sir.

Q B is the saloon? A Yes, sir.

Q And D is a room between B, the saloon and G
the dance hall? A Yes, sir.

.Q And H indicated upon this map is a dressing
room, J is a stage, and K is another dressing room?
A Yes, sir.

Q And these are two doors leading out in the
bar room? A Yes, sir.

Q There are two doors that lead out from the
front, one from the hallway and one from the
saloon? A Yes, sir.

Q Do you remember the night of the shooting
at your place of Frank Baker? A Yes, sir.

Q Where were you at the time of the shooting?
A On the corner of Adams and Oliver.

Q How far from your place of business is the
corner of Oliver and Adams streets? A About
175 feet away.

Q What were you doing there? A 1 was talk-
ing to Jimmie Bovino and Tony Gratch.

Q Is Jimmie Bovino, the man who is the de-
fendant here in this case? A Yes, sir.

Q What first attracted your attention to the
shooting, if anything? A Why, to tell the truth,
Jimmie was the first one that spoke, after we heard
the shot.

Q What did he say? A He says, “What was
that, a shot?-> Tony Gratch turned around. He
said, “ No, I don’t believe so.” He says, “ Some of
the boys is fooling around with some of those
chairs,” and as we stood there on the corner a few
seconds or so I happened to turn around and sure
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enough we seen people running out from the hall-
entrance of the hall.

Q What did you do? A When we saw that; of
course, we ran up towards the saloon. As we did
we seen Officer Miller had this Frank Baker and he
was about to take him to the police box and as
got to him I asked him what was all the trouble.
Frank Baker turned around. He said, “ Chick, I
am shot.” 1 says, “Why, Frank, what are you
doing, trying to kid me?” He says, “No, Hhick,
I am shot.” 1 said, “Who shot you?” 1 asked
several times. He says, “ Chick, I don’t know.”
And at the same time, then, Officer Miller was going
to take him to the box, as I said before and I said,
“What is the use of your taking him to the police
box” ; that is the police box is on the corner of
Kinney and Adams. 1 said, “ What is the use of
taking him down there.” 1 said, “I have a tele-
phone in my place.” I said, “Why not call right
from my place ?°’ which he did, and as he was going
in he says, “ Will you hold Frank while I go in and
telephone?” He says, “I hold you responsible for
this man.” We waited there for a little while and
being the man was shot I seen no excuse for keep-
ing him there outside, so Jimmie Bovino and I
walked Frank Baker into the bar room. As we
walked into the bar room, I told the bartender to
give Frank a drink, and we cheered him up and

still we asked him who shot him and he says he

didn’t know. | | . oT

Q What else took place there? -A Why, of
course, in the meantime, there was a quarrel'be-
tween some ladies, that was Sue Brown and this
Lucy girl.

Q What was that, tell that to the jury? A
Well, I was so excited after that to tell you the
truth, I didn’t pay much attention, but I heard
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Big Sue say, “If it wasn’t for yon this wouldn’t
happen,’’ and, of course, then I got them to cut
that out. I told them it was bad enough without
having any more quarrel there, and we put a stop
to it until the patrol wagon came down and took
Frank Baker away and Jimmie Bennett, I remem-
her well, was one of the first that got Frank Baker
and walked him out to the patrol wagon.

Q Did you see any exhibition of any pistols in
the saloon that night? A Yes, sir.

Q Who did the pistols belong to? A One of
the pistols belonged to Frank Baker, which they
claimed, and the other was the special officer’s that
was working there that night.

Q How did these pistols come to be exhibited in
the bar room after the shooting? A Well, Frank
Baker was up against the bar, and we asked him
who shot him, and he turned around, he says, “ No-
body else could have done it except the special offi-
cer. He hasn’t any use for me.” The special
officer didnt quite understand, I think. I said,
“ Frank, have you got a gun in your pocket?” He
said, “Yes.” 1 said, “You hand that gun to Offi-
cer Miller.” 1 said, “ Give your gun to Officer
Miller,” which he did. Officer Miller was about to
put it in his pocket when I said, “ Wait a minute
and show everybody in this place whether that
gun was discharged or fully loaded,” which he did.
He takes the gun and he opens the gun and leans
over the bar and showed the bartender over the
bar that the gun was fully loaded and he showed
the rest of the people in the bar room that the gun
was fully loaded.

Q Prior to the time that you heard this shot
had you been in the bar room or in the dance hall
that evening? A Before the shot?

Q Yes? A Yes, sir.
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Q Do yon remember whether there was a big
table in the dance hall? A 1 got several tables;
yes, sir.

Q Do yon remember whether a large table that
sits adjacent or near the women’s toilet, the piano
there? A Right next.

Q That is the room G, dance hall? A Room
G, yes, sir.

Q Had you been sitting at that table? A 1
was for a little while.

Q Was Bennett or Bovino there that evening?
A Yes, he was.

Q Just tell the court and jury what took place
at that table there? A Why, there was several
people sitting around the table and we joined that
finger game, what they call an Italian game and we
had quite a few drinks.

Q '"Who was all playing there that you can re-
member, describe all the people that were there dur-
ing the course of this evening at the table? A I
dont remember everybody, but Sue Brown was
sitting there, Hutch, Fresco, Vito Colucci, Tony
Gratch.

Q Donato there? A Donato, he was there, my-
self.

Q Were they all playing in the game? A They
were all playing in the game, yes, sir.

Q Was there dancing going on in the hall that
night? A There was dancing going on while we
were sitting there right along.

Q Was there an admission charge for people to
go into the hall? A Yes, sir.

Q By ticket or cash or what? A Cash.

Q Who collected the cash, who was in charge of
the door? A Why, of course, I didn’t have a
steady man or men. I usually take anybody, any
of the boys; I trust any of the boys there that
helps me out.
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Q I understand you conduct dances there Tues-
day and Saturday nights! A Yes, sir.

Q How long had you known Sue Brown! A
For a little over a year or so.

Q Prior to the night of the shooting! A Prior
to the night of the shooting; yes, sir.

Q How many people were there that evening
at the dance! A I imagine about fifty people.

Q What kind of music did you have at that par-
ticular dance! A At that particular dance my
music disappointed me that night and I wasn’t to
have any dance at all, and I had everything set
down until a piano player, some young fellow that
hangs around down there, used to come down to
dances regularly, and he was known to be a piano
player and as I had everything shut down he
comes walking in the bar room and some of the boys
said, “ Chick, here is a fellow that can play a piano.
You might as well open up,” which I did, but I
have violin and piano at the weekly dance.

Q Do you know a girl named Lucy! A I do.

Q' How long had you known her prior to this
trouble! A For about three years.

Q Was she there that night! A She was.

Q Did you have any talk with her that night!
A Yes, sir.

Q Will you just state to the jury what that talk
was! A The talk was that she told me that while
she was coming home from Proctor’s Theatre with
this Frank Baker that they seen a big brown car
with a lot of negro fellows in the car and she says
they were coming over to my place to get a girl by
the name of May Gilling, out of my place and if I
was to stop them from taking the girl out why
they were going to start some trouble.

Q You know this May Gilling, do you! A
Yes, sir.
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Q Is she here in court? A Yes, sir.

Q After Lucy had told you that did Lucy do
anything; did she request you to do anything or
did Big Sue do anything? A No, they did not.
They stayed right there in the hall.

Q Do you remember anything about anybody
using a telephone? A I remember Sue Brown
calling up Frank Baker on the telephone.

Q About what time was that? A 1 can’t ex-
actly say, but I judge around half past ten.

Q Did you see Frank Baker that night before
the shooting? A Yes,, sir.

Q Where was it you seen him? A Out in
front of the dance hall.

Q Did you say anything to him or did he say
anything to you? Just describe what took place,
if anything, when you met him? A After this
Lucy girl told me about these negro fellows coming
over I goes out and I call Jim Bovino out with
me. I told him about what this Lucy girl had told
me, and we stood in front of the place in case they
came along to see if we could avoid trouble, not
to have any trouble around the place or to scare
the people that was in the place, and I wanted to
try to get what was the reason they was going to
come over there to start any trouble, if we tried
to stop them from getting this girl out of the place
and taking her away. As we stood there in front
of the place this Lucy girl come out and I said,
‘“Going home so soon,” and she said, “ Yes, Frank
is waiting for me up the street,” but I don’t know
which Frank she meant. As we stood there she
comes down on the other side of the street with
Frank Baker, and as they come down on the other
side of the street Frank Baker hollers over to me,
“Hello, Chick,” and I looked over, I said, ¢ Hello*
Frank,” I said, “ Hello.” He comes walking over
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across and shook hands with me, asked me how
was business and so forth and we had a little
conversation there and as we did he told this
Lucy girl to go in and she didn’t want to go in
because she knewlshe was going to cause trouble,
being that this Sue Brown was in there.

Q What did Lucy say, what did anybody say?
Don’t give us your deduction, but give us the
talk that took place. What did you say, and what
did Lucy say—what did Baker say? A 1 said,
he asked me, “How is business?” like he gen-
ahead in and she didn’t want to go in—she hesi-
erally did and as he says that he told her to go
tated because she knew it was going to cause
trouble.

Q What did she say? A She didn’t want to
go in. He said, “You go in. You needn’t be
afraid. Everything will be all right.”> She goes
in and he stayed out there for a few minutes and
he went in after her, and as he went in Jim, Tony
Gratch and myself walked down to the corner.

Q Was there any trouble between Jim and you
before you walked down to the corner, with Baker?
A Ho.

Q Tell me where it was you were talking to
Bennett and Lucy? A My understanding is we
were in front of the entrance of the hall

Q Room A, hallway? A Yes, sir.

Q Were you down on the sidewalk? A Down
on the sidewalk? Yes, sir.

Q How many steps are there there? A Two.

Q Are there the same number of steps in the
saloon or more steps? A The same amount.

Q Just two steps down to the street from this
room? A Yes, sir.

Q I understand you were in front of the hall-
way, having this conversation on the street? A
Yes, sir.
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Q Did you say Bennett was there with you?
A  Yes, sir.

Q Bennett and Baker talking together, were
they? A He said, “Hello,» to Jim, and Jim
says, “Hello,” to Frank.

Q After you and Bennett, as you say, had
brought Baker in from the sidewalk the time the
officer went in to telephone for the patrol and he
was actually in the saloon did Baker say anything
about who shot him? A No.

Mr. Van Blarcom. 1 object to leading ques-
tions.

The Court. Sustained.
Cross examination by Mr. Van Blarcom.

Q How long have you known Bovino? A
About twelve years.

Q Friendly with him? A Yes, sir.

Q And he had worked for you? A He did.

Q How long? A Well, about three years.

Q What work did he do? A He used to be
a waiter for me in the dance hall.

Q When did he stop waiting? A About two
years or so.

Q About two years ago? A About two years.

Q Before the shooting? A Yes, before the
shooting.

Q Then he didnt work for you during 1914?
i Ai*°n * *ink he did, I don’t quite remember,
t0 tell the truth.

Q I know, that is only two or three months be-
fore the shooting in 1914? A He didn’t work
there at the time.

Q You think that it was about two years that

he worked for you? A 1 judge about two years,
J said. I am not quite sure.
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Q Did he do any work at all that you know
of? A Yes, I knew him to do a little work a
few days, two or three days for a fellow by the
name of Bruno, truckman.

Q Would he come in there about every night?
A Mostly every night, yes, sir.

Q What time did he come that night? A
What time he come in the place that night?

Q Yes. A About seven o’clock, I imagine 7
6 ’clock.

Q You were there, of course? A Yes, sir.

Q You live there, I suppose? YA Yes, sir;
I lived right upstairs.

Q Tony Gratch is related to you? A Cousin
of mine.

Q He is also known as what? A Tony the
Kid, they generally call him.

Q Tony or Joe? A Joe the Kid.

Q And Vito is your brother? A Vito Co-
lucci is my brother.

Q He was a waiter there? A He was work-
ing for me that night.

Q Who was this boy that was playing the
piano, do you know? A I don* know that fel-
low. He used to hang around down at one of
those pool parlors. He used to come down to
dances, but then I wasn’t acquainted with him.

Q Who were the people that were sitting
around this big table? A As I said before Sue
Brown, Bovino, Tony Gratch, George Policastro,
Hutch, Fresco, Vito Colucci.

The Court. Fresco?

Mr. Van Blarcom. Yes, sir.
The Court. 1Is he the barkeeper?
Mr. Van Blarcom. No, sir.

Q Yourself? A Myself.
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Q And Bovino? A Bovino was there, yes,
sir.

Q Was there any other women beside Big Sue
sitting there? A Not as I remember.

Q Did May Gilling sit there? A Not as I
remember.

Q Was she in the place at all? A I don
remember.

Q Do you remember whether Mary Weber was
there? A No, sir; I do not.

Q You don’t remember about how many wom-
en were there? A Sir?

Q You don’t remember very much about the
women? A No, sir; I do not.

Q Were you in the dance hall when Lucy and
Bennett danced together? A No/ I didnt re-
member that at all.

Q When did you go out, what was going on
when you went out? A When I went out?

Q Yes. A Well, I got up from the table here
we were sitting that evening, we had been drink-
big, playing that finger game, and I walked out
into the bar room. Somebody came in and called
me out and told me this Sue girl wanted to speak
to me and it was very important.

Q Sue? A This Lucy girl

Q Where did you talk to her? A In the
dance hall.

Q Did you dance with her? A Yes, sir.

Q She didn’t come out in the bar room? A
No, sir.

Q Are you sure about that? A 1 am quite
sure.

Q What? A I am positive that she didn’t
come out to the bar room to tell me this. Some-

body called me from the bar room into the dance
hall.
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Q When she told yon this was Bovino around?
A Yes, sir. It was I that called Bovino out.

Q Out where? A Out from the dance hall

Q Out where? A Out from the dance hall

Q He was in the dance hall? A Yes, sir.

Q When Lucy told you this, about the despera-
does coming over from New York, was Bennett
in the dance hall? A Yes, sir; he was.

Q So then you called him out? A 1 did, yes,
sir.

Q And you two went out in the bar room to-
gether? A We didn’t go in the bar room, we
went right out the entrance of the hall in front of
the place.

Q You went out through the hallway? A
Through the entrance of the hall.

Q You told Bennett about these gunmen com-
ing over? A Yes, sir.

Q Where was Tony the Kid or Joe the Kid?
A He comes walking out from the dance halJ, out
from the entrance of the dance hall where we were
standing.

Q Did he come through room C or through the
saloon? A That is something I really can’ an-
swer, whether he came through room C or room
D, but when I turned around I seen,he was right
where that letter A is, right in the center of the
entrance of the hall.

Q Did you tell Bennett about these people com-
ing? A Yes, sir.

Q. Did you think they were going to shoot the
place up? A According to this Lucy’s story.

Q Were you armed that night? A No; I was
not.

Q Didnt have any revolver? A No, sir.

Q Did you see the young fellow Tony have one?
A No, sir.
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Q What did yon go down to the corner for? A
We thought maybe these fellows that came along;
why we could get to them in a nice way and avoid
trouble; didn’t want any trouble around the place.

Q Wouldn’t you have been more sure of getting
to them if you had stayed up to the place! Arl
didn’t want them to come near the place.

By the Court.

Q Couldn’t they come down Jefferson street?
A They could, but we stood on the corner of
Adams and Ohver streets.

Q Adams is the nearest street to Jefferson? A
Yes, sir.

Q And the East Side Parkway is there? A
Yes, sir; East Side Parkway.

By Mr. Van Blarcom:

Q How did you figure you were going to stop
these people if you were not armed? A How did
I figure?

Q Yes. A 1 figured I was to stop them and
ask them not to go over to the place and cause any
trouble.

Q There was a member of the Newark Police
force in your saloon that night? A" Sb there was.
I seen him before the shooting.

Q You knew Arthur Miller? A Yes, sir.

Q You knew he was a police officer? A 1 did;
yes, sir.

Q And he was in your place? A Yes, sir.

Q Why didn’t you tell him about this raid? A
At the time I didn’t know whether he was in the
place or not because he went over across the street
to buy some Italian spagetti, which he came down
for that night.

Q Did you try to find out if he was there? A
No, sir; I did not.
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Q Did you believe this story about the gunmen
coming out? A I didn’t know what to believe.
I didn’t want to take any chances.

Q Weren’t you taking a very big chance to walk
down there? A 1 was. 1 was taking the chance
of my life.

Q Still you didn’t want to take any chance—you
said a moment ago you didn’t want to take any
chance? A 1In what way?

Q I don’t know. A I took a chance of going
down to the corner to see, in case they came along,
so I could get to them and stop them and avoid
trouble.

Q What did you have in mind to say to them?
A I wanted to know the idea of getting this girl
out and if we stop them what was the idea of shoot-
ing up the place. I never had any trouble; never
knew anybody from New York that I was well ac-
quainted with, arid I didn’t know why they wanted
to come over to shoot my place up.

Q When you came down, out of the saloon, why
didn’t you go down to the corner instead of stand-
ing there at the door? A We stood there in front
of the door for a few minutes or so.

Q For what? A 1 don’t know what for, but
wE were standing there.

Q How long were you standing there before
Lucy came out? A 1 can’t say, about five min-
utes, five or ten minutes.

Q Who stood there? A 1, James Bovino, and
Joe the Kid.

Q Then, Lucy came out? A Yes, sir.

Q You asked her if she was going home? A
Yes, sir.

Q Then Frank Baker appeared? A No; she
says, “I have got to go. Frank is waiting for me
up the street,” but I didn’t know which Frank she
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meant. I didn’t know Frank Baker or any other
Frank.

Q Frank Baker appeared finally? A Why, on
the other side of the street.

Q Yon talked to him across the street? A No;
he talked to me first.

Q The two of you talked together. What was
said? A 1 said he asked me how was business
and how I felt and so forth.

Q Did that all take place across the street? A
Not across the street, in front of the entrance of the
dance hall.

Q What was said before he got to the entrance
of the dance hall? A He said, “Hello Chick,”
from the other side of the street.

Q What did you say? A I looked over and I
seen it was Frank, and I hollored back, “Hello
Frank.”’

Q What did you say—anything else? A No,
sir; not until he came across the street.

Q Then what did you say? A He shook hands
and he asked me how is business and how I am.

Q Did you ask him to have a drink? A Not
outside. I don’t remember of telling him to have
a drink that night.

Q You didn’t ask him to have a drink? A
Only when he was shot, and I walked in and told
the bartender to give him a drink.

Q What was said outside between the party
there, consisting of Baker, Lucy and you three
men? A Sir?

Q What was the conversation outside between
you five people? A Come to think of it, about
this Lucy girl, over what she had told me; I asked
Frank is that was true.

Q What was true? A About this big, brown
automobile with these fellows in the car. He said,
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“Yes” ; lie said, “It was right.” He even turned
around and said to me, “Don’t he afraid.”
Q Go on.

By the Court.

Q Was Lucy there, then? A Yes, sir.
Q Heard that? A Yes, sir.

By Mr. Van Blarcom.

Q Yon have never told that before, have yon?
A I don’t believe I did.

Q Go on, tell ns the rest of the conversation. A
If T ain’t making mistake, I believe I made that
statement, in that statement I made in head-
quarters.

Q Go on, tell us the rest of the conversation.
A  Well, as they stood there for awhile, I says,
“Well, I suppose you are going to stop in for
awhile.” He says, “Yes; that is just why I came
down, Chick.” And he told Lucy to go ahead in.
Lucy hesitated a few minutes. She didn’t want to
go in. She knew Sue Brown was in there. Knew
Sue Brown was going with this Frank and she
thought it would cause trouble, and he said, “ You
go ahead in; there ain’t going to be no trouble.
Everything will be all right,’’ and she did and in a
few minutes he followed, and as he did we walked
down to the corner.

Q Did you know what this trouble Was between
Big Sue and Lucy? A No, sir.

Q Knew nothing about it? A I don’t know
anything about that affair at all.

Q Did you inquire? A No, sir.

Q Didn’t interest you? A No, sir.

Q You thought there might be trouble in your
place? A 1 didn’t have the least idea, no sir; not
from the way things was going. Everything was so
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quiet and lovely, didn’t expect no trouble whatso-
ever.

Q Here is a situation where this girl Lucy was
afraid to go in this place. A She stated that she
didn’t want to go in. She didn’t say, “I am
afraid.” She said, “I don’t care about going in
there.”

Q She knew why she was afraid! A 1 sup-
pose she did, on account of Sue being in there.

Q Hadn’t you heard about this trouble they had
in the dressing room! A No, sir; I didn’t know
anything about that at all.

Q Knew nothing about it! A No, sir.

Q Bovino hadn’t told you anything about it!
A No, sir.

Q You knew that Big Sue had been going with
Baker, didn’t you! A Well, I have heard it; I
have never seen them together only now and then.
I see them in and out of the dance hall.

Q You don’t seem to know much about what
your people do! A I do not; no, sir.

Q Don’t take much interest in them! A Only
take care of my own business.

Q It is your business to know your patrons,
isn’t it! A I don’t understand, you.

Q It is your business to know the people who
come to your place! A Of course, as far as that
is concerned; yes.

Q But still you took no interest in this case!
A No, sir.

Q Did you know that Lucy was going with
Baker at the time of this trouble! A 1 never
knew that Lucy was going with Baker until I seen
them together that one night.

Q Was there any man she went with beside
Baker! A Not as I know of; I don’t know any-
thing about that at all.
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Q How long had Lucy been coming to your
place? A About three years, on and off; I will
say about two years ago she used to come down
quite often, but then she stopped coming down.

By the Court.

Q With reference to what three years—before
to-day or three years before this shooting; how
long before the shooting? A She had not been
down, your Honor, for a year or so before the
shooting. Of course, I can’t give the exact date.

By Mr. Van Blarcom.

Q You mentioned making a statement to the
police. Is this it, paper dated April 23, 1914?
A Yes, sir.

Paper marked for identification, S. 10.

Q In this statement which is marked S. 10
for identification did you say this to the police,
this is after Frank came across the street and
you were standing in front of the dance hall,
“And I said to Frank, ‘Are you going inside,’
and he says, ‘I would like to for a short time’” ?
A  Yes, sir; I believe so.

Q Did you say this, “Lucy then said she did
not like to go in on account of Big Sue being in
there and she was afraid there would be trouble
because she was going with Frank Baker”? A
Because Lucy was going with Frank Baker?

Q Yes. A 1 said, if anything, she was out
with him that night.

Q Did you tell the police what I have read
in this statement? A Yes, sir; I did.

Q That Frank then said, “You need not be
afraid.” Frank then said to Lucy ‘Go ahead,
she walked in and Frank stood there while she
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went in and I then said to Frank, ‘Sue is in there,/
and he said, ‘What do I care for her.””

Q Did yon tell that to the police, as I have
read it to you? A Yes, sir.

Q “And he remained there for a short time
and I said, ‘Are yon getting cold feet?’” A
That I said he was getting cold feet?

Q Did yon tell the.police that? A Not as I
remember.

Q Will yon say yon didn’t say it? A I would
not say but I don’t quite remember. I will say
that I don’t think I would say that at the time,
no.

Q If it is down here is it the truth or not, or
did you tell the truth? A It must be the truth
if it is down there. 1 don’t quite remember.

Q You don’t remember whether you said that
or not? A No, sir.

Q Do you still, after my reading this paper,
say that you knew nothing about the trouble be-
tween Baker and Big Sue and Lucy? A 1 don’t
know anything about their business at all.

Q Why did you say to Baker, “ Big Sue is in
there?” A There is no doubt about that at all.
Because I knew from what I had heard from dif-
ferent parties that Frank Baker was going with
Big Sue and she had so stated that she was mar-
ried to this Frank.

Q Then, you knew something about them? A
I didn’t know anything about the trouble, about
their affairs at all.

Q Why did you think there would be trouble
if Baker went in there with Lucy? A Well, as
I said before, I have heard that they were mar-
ried and I thought it was a good thing for me
to tell him that she was in there. 1 thought may-
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be it would help him out. That he would not go
in there at all.

Q His only remark was, “What do I care for
her?” A 1 don’t remember that.

Q Can’t you remember what you told the po-
lice? A Not all, no, sir; not at the time.

Q You didn’t expect any trouble there in the
dance hall between Big Sue and Baker? A Not
at all.

Q But you had warned Baker about Big Sue
being in there? A 1 did.

Q And then put it up to him and asked him
if he was getting cold feet? A 1 don’t remem-
ber saying that.

By the Court.

Q What do you mean that you don’t remem-
ber, that you said it to Baker or that you said it
in the statement? A 1 don’t remember telling
that to Frank Baker.

Q The question is, which do you mean, you
don’t remember seeing that or saying that? I
don’t know which you said. Do you mean that
you said that to Baker or you did not say that
in the statement? A I don’t remember saying
that to Baker.

Q But you did say it in the statement? A
Your Honor, I dont remember saying that in the
statement, because I know from my heart I would
not tell that to Frank, I would not speak that
way to Frank Baker.

By Mr. Van Blarcom.

Q I understand you to say that Big Sue said
to Lucy after the shooting, “If it wasn’t for you,
it wouldn’t have happened?” A He says that,
on the outside, pointing at Sue.
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Q Baker said that to-Sue? A Yes. Then, he
says, “Don’t tell my mother that I. am shot.”
When I made that statement I told the police at
headquarters that I wasn’t quite positive, that is,
quite sure whether he says, “ You shot me,” or
“Don’t tell my mother.”

Q What do you testify to today about it? A
Same thing.

Q You are not sure? A No, sir.

Q I am talking about something else. Did
Baker say to Big Sue, make the remark to Lucy,
“If it wasn’t for you it wouldn’t have happened?’l
A Baker said to Lucy?

Q Yes. A In the bar room after the shoot-
ing, yes, sir.

Q And they had a little trouble? A They had
a quarrel there. I didn’t pay much attention be-
cause I was so excited myself.

Q You quieted them down? A Why, yes,
why, of course, and a great many more that was
in the place.

Q How long were you down at the corner be-
fore you heard this noise? A About ten, fifteen
minutes, or so.

Q What time was it you heard the noise? A
I can’t give you the exact time, but I should imag-
ine around half past eleven or so. It was after
eleven o’clock.

Recess.

Q Bovino left and same back after the shoot-
ing? A Didn’t see him leave, paid no attention.

Q But after you had taken Baker into the bar
room he was finally taken away in the police pa-
trol? A Baker was.

Q Then, they took some of the other people to
the police station? A They did.
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Donato Coined, cross.

Q Who was left after that happened! A 1
can’t quite remember who was left in the place.
I know the brother was there, Joe the Kid, my-
self.

Q And Bennett! A Bennett was there when
the police came first.

Q I am talking after the police took these two
women and George Policastro away! A He was
*there, but I didn’t notice whether he went out or
not.

Q Was Lame Joe or Joe Broad there! A 1
don’t remember.

Q Yon remember Joe Broad and the defend-
ant saying “ Good night” and going out! A T
don’t remember that.

Q Do you remember Bennett coming back
there! A Yes, sir.

Q What time did he come back! A 1 can’t
give the exact time, I think about two o’clock or
so.
Q How long did he stay there! A He stayed
there until he was taken away by the police.

Q What were you talking about! A Talking
about what had happened.

Q Who was there talking about what had hap-
pened! A There was nobody there but Vite. Co-
lucci.

Q That is your brother! A That is the
brother, Joe the Kid, Jim Bovino and myself.

Q You four! A Yes, sir.

Q You were there until the police came at four
o’clock! A Until about four o’clock in the morn-
ing.
Q What were you keeping open for! A Be-
cause Officer Donelly told me to keep open. He
said, “Well, I suppose you are going, to close
down!” 1 said, “Well, I don’t see anything else
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for me to do.” I said, “No use of my keeping
open.” He said, “If I were you I would not
close because we might get orders from the night
captain at headquarters and we might have to take
you in and save us the trouble of getting you out
of bed,” so that is why I kept open.

Q When did he say that to you? A About an
hour after the shooting.

Q Was Bennett there at the time? A 1 don’t
remember.

Q How long had he been away? A 1 don’t
know how long he was away.

Q You were talking «over this shooting about two
hours before the police came? A We wasn’t ex-
actly talking it over, we just stayed there figuring
the police would come. There was no doubt of what
Donnelly said.

Q You were talking over this affair? A Not
exactly, no, sir.

Q What do you mean by not exactly? A As
I mean, we stood there and undoubtedly talking
about little odds and ends and so forth, just to
pass the time away.

Q Were you present when this bullet was
found in the dance hall? A Yes, sir.

Q Did you look for a revolver in there? A
No, sir.

Q Did you see a revolver? A In the dance
hall?

Q Yes. A No, sir.

Q You didn’t see any revolver except these
two? A The two that were displayed in the bar
room.

Q Do you remember what kind of a night it
was, whether it was warm or cold, rainy or clear?
A The night of the shooting?

Q Yes. A It was a pretty fair night.

40
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Michael Tanzola, direct.

By the Court.

Q Did you say that Lucy told you that these
New York gunmen, as they have been described,
or whatever the expression was, were after May
Gilling? A Yes, sir.

Q Didn’t you then find out whether May Gil-
ling was there? A Well, I didn’t exactly, your
Honor.

Q You know you said you didn’t know whether
May Gilling was there or not on the stand? A
Yes, sir.

Q You remember that, didn’t you? A 1 did.

Q I am calling your attention to this specific
matter and ask you if that does not recall to your
mind the fact of whether or not May Gilling was
there? A According to that she must have been.

Q No, not as to whether or not she must have
been there, but as to whether or not you took
the trouble to find out if she was there, did you?
A No, I did net.

Q So you don’t know really whether she was
there or not? A No, sir.

MICHAEL TANZOLA resumes the stand for
Direct examination by Mr. McDermit.

Q You were a special police officer that night
of the shooting at Collins’ hall in April, 19147 A
Yes, sir.

Q Were you in the hall at the time of the
shooting, dance hall? A 1 was in the toilet.

Q Were you in the toilet at the time that you
heard the shot? A No, when I heard a noise.

Q What did you do when you heard a noise?
A As I heard the noise when I came out
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saw this man that is dead now, he slapped the
woman.

Q Who did he slap? A That woman.

Q Stand np, Miss Brown. Is that the. lady?

The Court. Referring to Susan Brown
Clark.

A Yes, sir. .

Q Who was it that slapped the lady? A The
man that is dead.

Q What took place after he slapped the lady?
A He slapped that woman and I was buttoning
my pants. I went over to him. I put my left
hand on his right shoulder.

Q On whose right shoulder? A The dead
man.

Q Then, what next took place? A As I said,
“What is the matter,”’ he shot.

Q Who shot? A 1If I had seen him I would
have grabbed him.

Q You had your hand on the right shoulder of
Baker, the deceased. You must have been stand-
ing right alongside of him then? A Yes, sir.

Q Then, why can’t you tell us who it was that
fired the shot at Baker? A I was talking to
him face to face, and I didn’t see. If I know I
would grab him.

Q What did he do, what did you do after the
shot was fired; what did you say or do? A As
the shot was fired the gun fell on my foot.

Q What became of the gun that fell on your
foot? A As 1 picked up the revolver Jack
Miller was right there and I said, “ Here, Jack
Miller, I got the gun.”’

Q Do you mean Jack Miller or Joseph Ar-
thur Miller? A Jack Miller.

Q Stand up, Joseph Arthur Miller. Do you
mean that man? A Yes, sir; that is the man.
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Q What became of the revolver after you hand-
ed it to Mr. Miller, do you know? A Miller
opened the revolver and he saw that it was fully
loaded.

Q Did you examine the revolver to see wheth-
er it was full loaded or not? A He did.

Q Did you see him do it? A .1 did.

Q Did you have a revolver that night? A
Yes, sir.

Q Was your revolver taken away from you
or out of your pocket? A Miller took it away
from me to see whether it was loaded or not.

Q Did Miller, the police officer, examine the
revolver in your presence? A In the presence
of everybody.

Q What, next, took place after the shot was
fired, what did you next do? A We grabbed him
and he said, “I am shot.”

Q Who grabbed him? A Me and Miller.

Q What became of Baker after he was shot?
A We took him outside to bring him over to the
box.

Q How far did you get outside with him? A
In front of the saloon.

Q What occurred there? A There everybody
came. Chick said, “ Telephone inside.”

Q Who else was outside there? A Many peo-
ple.

(e}

Do you know this man here?
The Court. Indicating the defendant.
A Yes, sir.

Q What is his name? A Jimmie Bovino.

Q Did you see Jimmie down there the night of
this shooting? A In the hall?

Q Yes. A Before, yes; not after.

Q What do you mean by after, the shooting? A
Before he was in there when I went in the toilet.
When I came out he wasn’t there.
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Q Was this shot fired after you came out of the
toilet? A Yes, sir.

Q Why do you say that Bennett wasn’t there?
How do you know that? A Because, I didn’t see
him.

Q What part of this dance hall were you stand-
ing with your hand on the shoulders of Baker when
the shot was fired? A This is the door I came
out through. 1 say he was here.

The Court. Indicates near the piano, in the
southwest corner of the room.

Q {By the Court) Come out of the men’s
toilet, did you? A Men’s toilet.

Q {[By Mr. McDermit.) Please explain to him
these two toilets, if you will, Mr. Interpreter.
Toilet E has two entrances, one into room D and
one into the bar room. The ladies’ toilet has an
entrance only into the dance hall? A Yes, sir.

Q When you left the toilet, which entrance did
you pass into the room @; indicating on the map?
A This door here.

The Court. Indicating the door from E to D.

Q And then from D into the bar room, into the
bar room, did you? A Yes, sir. *

Q After you had got into the bar room, where

was Baker standing? A- I found him right here
and Big Sue was here.

The Court. He points first for the position
of Baker in front of the show case and Big
Sue further north.

Q About how far was she from Baker? A As
far as he could reach to slap her.
NQ Bid Sue have a fight with anybody there? A
0.

Q Did you see her take hold of anybody’s hand
there? A No.
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Q Did you see her have hold of Bennett, trying
to keep him back from Baker? A No.

Q Did Sue have hold of Bennett there at the
time that you had hold of Baker; any other person?
A No; I didn’t see.

Q How long did you have Baker out in the
street before you took him into the saloon? A
Three, four, five minutes. I didn’t have the watch
in my hand.

Q Which way did you take Baker into the
street? Did you take him in through the hallway
which is marked A, down those steps, or did you
take bim out through the saloon doors down into
the street? A Hall marked A.

Q Do you remember any of the rest of the peo-
ple that were there that night? A Before.

Q Yes; before the shooting? A Two or three
girls that are here.

Q How many people were in the hall altogether
that night, in the saloon and after, about? A
About twenty; I don’t know.

By the Court.

Q Did you say the two or three girls that are
here in the court room now? A Yes, sir. If it
was more there, I don’t know who they were.

Q Do you refer to Susan Brown Clark, and May
Gilling and Mary Weber? A The three over here
and one down below and others.

Q And Anna Gurtler? A There was more
there. 1 don’t know who they were.

By Mr. McDermit.

Q Were you on duty there as a watchman or as
an officer? A Police officer.

Q What time did you go into the hall dance
hall that night? A Nine o’clock.
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Q Why didn’t you go in there earlier? A
That was my regular time.

Q How many people were there in the bar room
altogether, men and women? A 1 didn’t count
them.

Q Did you remain in the bar room until the
patrol had come there or the ambulance had taken
Baker away? A No; we were searching all over
to see if anybody was hiding.

Q Where were you searching? A In the base-
ment, me and the police officer, George.

Q What part of the premises were you search-
ing? A In the basement and back yard with a
searchlight.

Q For what—what were you trying to find? A
If anybody hide himself after the shooting.

Q Whose revolver was it that dropped on your
foot; do you know? A Baker’s, the dead man.

Q How did that revolver come to drop on your
foot; do you know? A No; I don’t know.

Q Did you see a blackjack there? A The po-
lice officer found the blackjack.

Q Did you have more than one revolver in your
pocket? A Only one. What should I want more
than one for?

Cross examination by Mr. Van Blarcom.

Q How long had you known Bovino? A Long
time.

Q How many years? A Four or five years.

Q Know his father, too? A 1 have known his
father.

Q How long have you known his father? A
Some time.

Q Live near them? A Not very far.

Q How did you come to know the. defendant? A
Well, through the respects of his father, and then
sometimes we played together.
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Michael Tanzola, cross.

Q Played what! A Played for beer.

Q What did yon play! You mean you played
the finger game! A Yes.

Q Were you playing that night! A No.

Q What time did you go on duty that night!
A Nine o’clock.

Q Was Bennett sitting at the big table during
the evening! A Yes, sir.

Q They were playing this game there, weren’t
they! A Yes; with the finger.

Q What time was it you went into the toilet!
A About 11:20; I don’t remember.

Q Isn’t it true that you heard this shot when
you were in the toilet and ran out! A No; the
noise; they were hollering—

Q Who was hollering! A I heard this woman
screaming and then I went out.

Q You ran out then! A Right away.

Q What was. taking place when you went out!
A I saw him hitting this woman and I asked,
“What is the matter!”

Q How many times did he hit her! A Only
once.

Q Did she say anything! When did she
scream! At the time you heard her in the toilet!
A No; I heard noise. 1 didn’t hear what was said.

Q Was the noise of somebody screaming or talk-
ing! A People talking.

Q They were talking loud, is that right! A
Yes.

Q When you put your hand on Baker he was
standing with his back to this flag case! A Yes,
sir.

Q This flag case is standing between the doors
leading from the hallway into the saloon! A Yes,

sir. o |
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Q When you put your hand on his shoulder, did
you stand directly in front of him or to his side?
A In front of him.

Q Directly in front of him? A Yes, sir; I put
my hands this way (indicating).

Q You put your left hand on which shoulder?
A Left shoulder.

Q Where was Big Sue standing? A Not far
away, but she stepped back about a step or so and
was crying.

Q You heard the noise of this shooting, did you?
A Yes, sir.

Q What direction did the sound come from? A
I don’t know. I only heard this go bang.

Q Can’t you tell what direction it came from?
A No, sir ; because the revolver fell on my foot. I
though it was him that done the shooting.

Q When you had your hand on his shoulder, you
spoke to him, didn’t you? A I spoke to him, but
he didn’t answer me.

Q That was before the shot was fired? A As
I put my hand on him, the shot was fired.

Q Was it after thé shot was fired that you
spoke to him? A As I put my hand on him and
spoke to him, the shot was fired.

Q Did he have any revolver in his name at the
time you spoke to him? A I didn’t look because I
went right in front of him.

Q Isn’t it true that after this shot was fired,
somebody said, “You must have shot yourself,”
and didn’t Baker then take his revolver out of his
pocket? A No.

Q Nothing like that happened? A No; I
didn’t hear that.

Q Yet you stood facing this man with your hand
on his shoulder and say you didn’t see who shot?
A No.
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Michael Tanzola, cross.

Q Did anybody run out of the hall after this
shooting! A No; didn’t look.

Q Did you see anybody run out of the hall after
the shot was fired! A No.

Q Do you mean to say nobody ran past you
down this hallway and passed this dance hall! A
No; because he was showing us where he was hit.
I didn’t see.

Q Didn’t look to see if anybody ran out! A
No.

Q Were the same number of people in the hall
before you went in the toilet as were there when
you came out! A I didn’t look.

Q Did you know who was in the hall when you
came back! A I didn’t look.

Q What was your business there! A To look.

Q Did you make a statement to the police! A
Yes, sir; as I am saying now, I say then.

Q Look at this statement dated April, 1914, and
see if that is the statement you made! A 1 can’t
read.

Q Do you know whether that is your mark or
not! A The cross, yes.

Q Did you make this statement to Mr. Godfrey!

The Court. Mark the statement as identi-

A "
Marked S. 11 for identification.

Q Did you give this statement to Mr. Godfrey,
“I h,eard a shot and Frank say, ‘Oh, my! I got
shot.” He lifted his vest and I saw a little hole and
he dropped his gun and it just struck my foot, and
I picked it up and said, ‘Here, Miller; I got the
gun.” Miller opened the gun and I said, ‘No,’ for
it was loaded. There were a lot of people there in
the hall. I saw Colucci, Bennett and others there.
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Mr. McDermit. 1 submit that that should be
divided into sentences and not a long state-
ment.

The Court. You want it to be split up.

Mpr. Van Blarcom. He can specify if he said
part of it.

Q Did you say this to Mr. Godfrey at the time
you made this statement, “I heard a shot and
Frank say, ‘Oh, my! I got shot.’>> A Yes, sir.

Q Did you say this, “He lifted his vest, and I
saw a little hole.” A Yes, sir.

Q “And he dropped his gun and it struck my
foot?” A Yes, sir.

Q “I picked it up and said, ‘Here, Miller; I got
the gun?’” A Yes, sir.

Q “Miller opened the gun and I said, ‘No,’ for
it was loaded ?” A Yes, sir.

Q “There were a lot of people there in the hall.
I saw Colucci and Bennett and others there?” A
No, no, no; I didn’t say it.

Q Did you say that to Mr. Godfrey? A No.

Q So all of this is true except the fact that you
told Godfrey that you saw Bennett, Colucci and
others there? A He wasn’t there. 1 said he
wasnt there. I didn’t see him.

Q Is it true that this gun didn’t drop out of
Baker’s hand until after he had lifted his vest and
showed you where he was shot? A Before.

Q It dropped out of his hand before he pulled
np his vest? A Yes, sir.

Q You talk some English? A A little bit; I
can’t explain.

Q How long have you been in this country? A
Twenty-nine years.
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By the Court.

Q Are yon a citizen? A Sure.

Q (By Mr. McDermit) 1 want to ask yon a
few questions in English. Yon went in the toilet?
A  Yes.

Q What did yon do when yon came ont of the
toilet> A What do you mean?

Q What did you do when yon came out of the
toilet? A 1 came ont of the toilet—I came in the
hall.

Q What did you do when yon got in the hall?
A Attend to my work. I see this trouble. I ask
them people to see the trouble; see the slap in the
face. “Big Sue.” 1 said, “What is the matter?”
He no answer me at all; then, hang.

Q After the bang what happened? A 1 dont
know.

Q Yon called to Baker? Were you standing
when this bang came? (Through interpreter). A
About two feet away as I remember.

By Mr. McDermit.

Q Just indicate by placing your hand on Officer
Federici. Stand up and show the position that you
and the deceased were in in the hall, face to face
with Mr. Federici, only the way as you were facing
him in the hall> A As I come up this way, I
said, “ What is the matter.” Bang.

Q So there was no one between the witness- and
the deceased? A No.

The Court. The witness has indicated that
he faced Baker and Baker faced him and that
their bodies were front to front and that the
witness ’ left hand was on the shoulder between
the shoulder joint and the neck of Baker.
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Q Could yon see Big Sue from the position in
which yon stood? A No, because I was facing this
man here.

Q Which way was that man facing? Was he
facing east, north, south or west in the hall? Which
was was Baker facing? This side of the dance
hall? I am indicating to yon room G. This point
that I am indicating to yon is the westerly side,
this point that I am indicating now is the northerly
side and this is the southerly side. Just show in
the hall which way they faced? A I was here and
he was here (indicating).

Q Which way was his face? Was he facing
around west or north? A Which face?

Q The face of the deceased Baker, looking to-
ward the northerly part of the hall? A Yes.

Q Which way was your face looking when you
put your right hand on his shoulder? A Facing
me.

Q Was he facing north or south? A He was
looking towards the woman and I was looking to-
wards his face direct.

Q Was he standing back of this case here where
the flags are with his back against a case facing
north? A Yes, sir.

Q Had you got fully in front of him and faced
to the south? A On this side.

Q Did you hear the shot as you placed your
hand on* his shoulder?

The Court. Let him tell when he heard thé
shot. This is your witness.

Q You were subpoenaed by the State at the last
trial ?

The Court. Are you going to cross examine
him now?

Mr. Van Blarcom. He is subpoenaed this
time and testifies for the State.
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Q (Question repeated). A Yes, sir.

The Court. 1t is a question of who put him
on the stand. He is called by you now, and he
is now your witness.

Mr. McDermit. 1 will have to put this ques-
tion in this shape.

1° Q At the time that the shot was fired was your
hand actually upon the shoulder or wasn’t it right
there yet! A As I was putting the hands on.

Q (By Mr. Van Blarcom). You said a moment
ago you had your hand on his shoulder and talked to
him and said, “ What is the matter,” and then the
shot came? A As I was putting my hand on his
shoulder, as I was saying, “ What is the matter,”
the shot was fired.

Q Didn’t you say a moment ago you had put

20 your hands on his shoulder and asked him, “ What
is the matter,” when the shot came? A Yes, sir;
I always say the same thing.

Q I understand you to say now that you were
standing by this man’s side instead of directly in
front of him? A Yes, I was standing with Fed-
erici.

Q Do I understand you to say now you were
standing in front of this man?.

The Court. When?

Q At the time you put your hand on his
shoulder? A Direct in front of him. ’He was
looking towards the people, I was looking towards
him.

Q You said a minute ago you were standing at
his side? A He was standing sideways to me and
I was facing him.

Q (By Mr. McDermit). As 1 understand the
statement now of the witness is that he was stand-

40 ing sideways and you were facing him on his right?
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A He was facing the way I am facing now and
these people was facing him and he was looking
direct to me. Suppose that I was the man that
was dead, then the judge would come towards me,
put his hand on my right shoulder.

Q Was the judge facing you when you went to-
wards Baker? A No, if I was Baker I was look-
ing towards the people and the judge was looking
towards me.

Mr. McDermit. Permit an illustration once
more of just exactly how they stood.

A 1 was standing this way. I say, “ What is
the matter.’’ Bang.

The Court. Now, the witness illustrates by
getting further around toward the right side
of the person who is alleged to be Baker.

Q {By Mr. Van Blarcom). There didn’t'any
bullets go through your clothes, did there? A No.

DONATO COLACHIO, recalled.
Direct examination by Mr. McDermit.

Q You remember the night of this trouble down
there? A Yes, sir,

Q Collins’ place? A Yes, sir.

Q You know dames Bovino or Jim Bennett, the
defendant? A Yes, sir.

Q Do you know Chick Collins? A Yes, sir.
_Q Do you know Susan Clark Brown? A Yes,
sir.

Q Did you. know in his lifetime a man by the
name of Frank Baker? A Yes, sir.

Q For how long a time had you known Frank
Baker? A Several years.

Q Prior to the night of this trouble down there
how long had you known Bennett or Bovino? A
About seven years.

30
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Donato Colachio, direct.

Q Where do you live? A 160 Malvern street.

Q How far is that from Oliver street, about? A
Six blocks.

Q Do you remember what time you came into
Collins’ place on the night of April 21, 194? A
Around nine o ’clock.

Q Can you recall who was present there at the
time you went there? A What is that.

Q Can you recall who was present at nine
o’clock when you went to the dance hall? A 1
cant very well recall all.

Q Was Chick there? A Yes, sir.

Q Was the defendant there? A James
Bovino, myself, Tony Fresco.

Q What were you doing there?

Mr. Van Blarcom. 1 don’t know that the
witness has finished yet.

Q Anybody else? A 1 can’t very well recall
who else was there.

Bif the Court.

Q What were you known as down there, by what
were you know as? A 1 have several nick names.
Q Is one of them Joe the Kid? A Yes, sir.

By Mr. McDermit.

Q Had you been playing a finger game in the
dance hall? A Yes, sir; we had been playing a
game throwing the fingers for drinks.

Q You heard about this shooting down there
that night? A Yes, sir.

Q Where were you when the shot was fired, if
you heard it? A On the corner of Adams and
Oliver streets.

Q How far is Adams and Oliver streets away
from where this dance hall is? A Close to 175
feet.
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Q Who was with yon there, if anybody? A
Janies Bovino, Chick and myself.

Q You mean the defendant in this case, Bennett?
A Yes, sir.

Q How long had you been on the corner before
the shot was fired? A From five to ten minutes.
I can’t very well say.

Q How did you come to get down to the corner
away from the dance hall> A Why, I was going
to the toilet from the dance hall. I overheard a
conversation so I followed them out. They got
out of the saloon ahead of me and I followed them
out and I walked down to the corner after them.

Q When you came out into the street which way
did you go through? Do you recollect, through the
doorway A or was it through the saloon into the
street? A Through the saloon into the street.

Q Did you see anybody out there besides this
Chick and Bennett? A No, sir.

.Q Do you know a girl named Lucy? A Yes,
sir.

Q Did you see her? A No, sir.

Q Do you know a man named Baker? A Yes

Q Did you see him? A No, sir.

Q Did you see Baker in the hallway that night
or in the dance hall? A I didn’t see him either
until after he was shot.

Q Did you see Lucy, do you know which one is
Lucy? A Yes, sir; I do.

Q Did you see her that night? A Yes, sir.

Q Before or after the shooting? A Before
and after.

. Q DId y°u see Susan Brown Clark there before
the shooting? A Yes, sir.

Q And Lucy after the shooting? A Yes, sir.
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Donato Colachio, direct.

Q Were both of them there after the shooting?
A They were.

Q Just tell ns what occurred at the corner of
Adams and Oliver streets after yon heard the
shooting? Did yon make any remarks or any-
body make any remarks? A While were were
standing on the corner there was a shot. Chick
says, “ What wasthat?” No, Ican’t very well re-
member who said it, but they said, “ What is that,
a shot?” 1 said, “No, it must be one of them
chairs flapped together and the boys must be fool-
ing.” And one of the others said, “It must be
one of them railroad bums.” A few seconds after,
that is a minute or so after we seen a crowd coming
out of the dance hall through the hall.

Q How couldyou see them coming out of the
dance hall from the corner of Oliver and Adams
street? A Well, we seen them coming out the
hall to the street.

jQ A, that is on this map here? A Yes, sir.

Q Coming out through the door here? A Yes,
sir.

Q Into the street? A Into the street.

Q What did you folks then do? A When we
seen them rushing out, Chick says, “ It must be a
shot,” so we walked up. When we got within ten
feet of the steps in front of the saloon door, that
is, within ten feet of it, why Frank Baker and
Arthur Miller was with them, was taking him to
the box to ring up for an ambulance.

Q What occurred when you met Miller and
Baker, what took place outside there, if anything?
A Why, Chick says, “ Take him inside and call up
an ambulance from inside,” so Officer Miller says,
“Well, I will hold you responsible for him,” so we
walked Baker into the saloon and in the meantime
Arthur Miller called up for the ambulance. While
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we were there we asked him who shot him. He
says, “1 Tlon’t know.” Then, after we asked him
again, he says, “ Why, the special cop.” He never
liked me any how, so we got the special cop.
Arthur Miller asked the special officer for his re-
volver and took the revolver and was putting it in'
his pocket. We asked him to open the revolver and
show us the bullets and the revolver was fully
loaded so Arthur Miller took the revolver and put
it in his pocket. In the meantime the ambulance
came down.

Q You testified, I think, in this case that you
were the young man that found the bullet? A
Yes, sir.

Q And described where you found it. Were
you there after the ambulance had taken Baker
aWay? A Yes, sir.

Q How long did you stay there? A 1 stayed
there until the morning.

.Q Were you arrested in the morning? A No,
sir.

Q Were you arrested at any time? A No, sir.

Q Did you hear anything between Sue and Lucy
after the shooting in the bar room? A No, sir.

Q Didn’t hear any conversation between them?
A I doh’t remember if I did.

Q Was anything said about the deceased, about
anybody else outside of the special officer’s declara-
tion he made as to who shot him? A No, sir.

Q Did he make any claim there of any kind as
to who did shoot him? A No, sir; he only ac-
cused the special officer.

Q Was B-ovino or Bennett in the bar room at
that time? A Yes, sir.

Q Who came in, if anybody, after Baker from
the outside when he came in from the bar room
after he had been shot? A Into the bar room?

*«
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Donato Colachio, cross.

Q From the street*? A Why, Chick, myself,
there was a whole cfowd of ns walked* into the
saloon with him.

Cross examination by Mr. Van Blarcom.
Q Yon had been there all the evening? A Yes,

1v¢

Sll‘Q And sitting at this «table? A Yes, sir.

Q Who sat at the table and played the game?
A James Bovino, Chick Collins, myself, Tony
Fresco, several others. There were fourteen of us
altogether. I don’t remember them all.

Q Lame Joe there? A 1 believe he was.

Q What is his right name? A Joseph Politto.

Q Was Serratella there? A Yes, sir.

Q That is Joe Broad? A Yes, sir.

Q How many women? A Well, one as I can
remember.

Q That is Big Sue? A Yes, sir.

Q How long were you playing this game? A
We played it from about half past nine to eleven
o ’clock.

Q Where was it you overheard this conversa-
tion? A While I was going through the door D
to G

Q Where were they talking? A From outside
here from the saloon.

Q Who was talking? A Chick and James
Bovino.

Q What was their story about the New York
gangmen coming out? A About some brown auto-
mobile coming down to take some girl out.

Q So you wasn’t in the party to look out on
that score? A Well, I walked down to the corner
with them, yes, sir.

Q Did you all leave the saloon together? A
Yes, sir.
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Q Who left first? A James Bovino and Chick,

Q Where did you meet them when you went out-
side? A They had not got over twenty feet away
from the saloon when I walked out.

Q Walked out towards the corner? A Yes, sir.

Q You didnt walk out right after them? A
Eight after them, yes; that is, they were out of the
door before I got out of the door.

Q Didn’t you wait sometime before you went
out? A No, sir.

Q Went right out?> A The lead they had on
me. [ followed them right out. They were about
twenty feet away.

Q When you heard this conversation they had a
lead of twenty feet? A Yes, sir.

Q You saw them go out of the saloon? A
Well, yes, while I was opening the door between
D and G

Q While you were opening the door between
D and G you saw them pass out of the saloon door
into the street? A Yes, sir.

Q And you followed immediately? A Yes, sir.

Q When you got outside you saw them coming
towards the corner? A Yes, sir.

Q You caught up with them. Before you went
out through the door did you see Lucy and Chick
having a dance together? A No, sir; not as I
saw.

Q Did Chick dance with her at all during that
evening? A I can’t very well say.

Q Did you see Chick go out of the dance hall?
A We were drinking. I didn’t pay any special
attention whether he did or not.

Q You are a relation of Chick’s? A Yes, sir.

Q And a friend of Bovino’s? A Yes, sir.

Q How long have you been a friend of his? A
I have known him'.
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Donato Colachio, cross.

Q How long is that? A Close to seven years.

Q Yon work where? A Belmont Square Cigar
Factory.

Q How long have yon worked there? A Two
years and three months.

Q Where do yon live? A 160 Malvern street.

0 You were a long time in the saloon after the
shooting? A Yes, sir.

Q What did you stay for? A When they
came down and took Chick out of the place there
was nobody to take care of the place and I took
care of the place.

Q They didnt take Chick out until four o’clock
in the morning? A It was earlier than that.

Q What time was it? A It was around three
o’clock, I should judge.

Q Why did you stay until three o’clock for? A
I didn’t have to go any place in particular, just
stood around and kept them company.

Q Were you accustomed to staying there as
late as that? A No, sir; not that late.

Q Who was there until that time in the morn-
ing? A James Bovino, Vito Colucci, Chick and
myself.

Q What were you talking about? A The usual
conversation, talking over the affairs that had
occurred there.

Q Talking over who did it? A We were try-
ing to find out and figure out who did do it.

Q Trying to figure it out of anything else? A
No, sir; not as I can judge.

Q What time was it you walked down to the
corner? A Well, when we got down, when the
linger game was over about half past eleven, that
is when we walked down to the corner.

Q Asnyou came back from the corner I under-
stood you to say that Baker and the police officer
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was just coming out of the saloon'? A No, they
were about fifteen feet away from the saloon door.

Q They were out?> A They were out.

Q This shot you heard plainly? A Like a cap
shot, far away.

Q No trouble to hear it? A No.

Q Was the saloon door open, the door from the
store? A Yes, sir.

Q You walked out? A Yes, sir.

Q So you saw Bovino and Chick walk out of that
door? A Yes, sir.

Q And you followed right straight out? A
Yes, sir. -\ o

Q There wasn’t a delay of a minute, was there ?
A  You can figure on a little delay, a minute or so.

Q They were not standing in front of the hall
door, talking then? A This here occurred after,
as I come to understand, when they walked down
to the corner as they walked out to the saloon door
they had already had the conversation with Baker.

Q You understand that, do you? A Why, cer-

£q.

tainly I do. -r so'frfT *

Q Where did you get that understanding from?
A Because, Chick had told me when he came in
the saloon afterwards, that Baker had said hello to
him.

Q Told you wdien? A The same night.

Q When did he tell you that Baker had said
hello to him? A The same night, the night Baker
got shot.

Q How long before you walked down to the
corner? A I can’t say, five or six minutes, or so.

Q You were not standing outside in the hall
before talking with Lucy and Baker? A No, sir.

Q You didn’t see Baker at all until the shoot-
ing? A No, sir.

36
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Artulo 8 cola, direct.

Q Did you see Lucy before the shooting? A
Yes, sir.
Q Whereabouts? A In the hall.

Q Who was she with? A Sitting down. I
don’t know who she was with.

Q Bovino- went out about twelve o’clock with
Joe Broad? A That is something I can’t very
well remember. During the confusion there were
so many people, I didn’t know who was there and
who wasn*t there.

Q Did you look for a revolver in the dance hall?
A Certainly, we looked for a revolver and we
looked around the hall for the revolver and bullets
at the same time.

Q You didn’t find the revolver? A No, sir.

ARTULO SCOLA, sworn for defendant.
Direct examination by Mr. McDermit.

Q Where do you live? A 275 Adams street.

Q What is your business? A Barber.

Q How long have you been in this country? A
Three years.

Q Do you know James Bennett or Bovino here?
A Yes, sir.

Q How long have you known him? A Three
years.

Q Do you know Chick Collins, a man called
Chick Collins? A Yes, sir.

Q How long had you known him? A Seven
years.

Q Do you know where his place is on Oliver
street? A Yes, sir.

Q Do you remember the night of April 21,1914?
A Yes, sir.

Q Where had you been that night? A On
the corner of Oliver and Adams streets.



279

Artulo Scola, direct.

Q What time is that yon were on the corner of
Adams and Oliver streets? A About eleven
o ’clock.

Q Was there anybody else on the corner then?
A Yes, sir.

Q Who? A James Bovino, Chick and Tony
the Kid.

Q What corner were they on? A Oliver and
Adams streets.

Q Which corner? There are four corners there.
A Same corner where the saloon is.

Q Was there anybody else around? A No,
sir.

Q Were you with anybody else?

The Court. Which corner is the one that
the saloon is on?

Mr. McDermit. 1 assume on the same corner
that his saloon is on.

By the Court.

Q One corner is the park? A Yes, they were
not on that corner.

Q Were they on the corner, that is on the same
side of Oliver street as the park? A Yes, sir.

Q That is the northwest corner of Adams and
Oliver street.

Q (By Mr. McDermit). What corner were you
on? A Opposite.

Q Were you alone or was somebody with you?
A With Patsy Lafragola.

Q How did you come to meet him there, what
were you doing there? A I was coming back from
the moving pictures.

Q Just tell us what took place? A While I
was on the corner I heard a shot.

Q What then took place? A 1 looked to see
where that shot came from and then I saw in front
of the saloon there was some people there.
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Artulo Scola, direct.

Q What did you do! A Then Chick, Bovino
and the other fellow ran the samé way and the
whole five of us were running up there.

Q You came across from the opposite corner,
didn’t you, on an angle towards the saloon? A
Yes, sir.

Q Did you know a man named Baker, Frank
Baker!'-A No, sir.

Q Did you know a party by the name of Susan
Clark Brown? A No, sir.

Q Do you know any of these ladies over there?

The Court. Indicating Susan Clark Brown,
May Gilling and Mary Weber.

A I know them now but not before.

Q Did you frequent the dance hall yourself?
Did you ever go to dance? A No, sir.

Q What did you see after you got up towards the
dance hall? Just tell the court and jury what took
place there? A 1 saw people coming out of the
hall there. As I went in the hall I found this man
sitting on a chair.

Q You say hall, what do you mean when you say
hall, where the dance was? Room A on this dia-
gram is the hallway in from the street in through
room A and through C into G, the dance hall? A
Yes, sir.

Q The room B represents the saloon and this
mark on the easterly side represents the door and
this mark on this end represents the oyster counter
and D is a room that connects up the saloon B with
the dance hall G. E represents the gent’s toilet with
two entrances, one into the bar room, saloon, and the
other into the room D. F represents the ladies’
toilet off the corner of the ball room G. Take the
pointer and show us on this diagram where it was
that Baker, the man who got shot,was sitting down?
A In the saloon.
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Q A moment ago yon said dance hall> A No,
he was coming out from the dance hall and was sit-
ting here.

Q Whereabouts in B, in this room, was he sitting
down?

The Court. Towards the partition between
A and B.

Q It is the door that enters into the saloon from
the street? A Yes, sir; he was near that.

Q This is the entrance from the street into the
saloon? A He was sitting right here.

Q How long did you remain in the saloon? A
About two minutes. As soon as the ambulance came
then I went away.

Q You were in that neighborhood from the time
that the shot was fired until after the ambulance
took the man, Baker, away, is that right? A Yes,
sir.

Q How many people were out in the street at
the time that you reached Collins’ place? A I
cannot say. I did not count.

Q When you started to run from the corner of
Adams and Oliver street to the dance hall did you
notice anybody coming out, either through the sa-
loon or the room A? A No, night. 1 can’t tell
which way they came out. I saw people coming
out.

Q Did you see in which way when you were
running towards the dance hall or towards Col-
lins’ building, towards the saloon, did you see
people coming out of the saloon and the hall-
way A? A There comes, there was so many peo-
ple there.

Q About how many people were there out in the
street? A Twenty or thirty people.

Q Will Officer Arthur Miller sta”d up? Do
you know this man? A No, sir.
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Artula Scola, cross.

Q Did yon see him there that night! A No,
sir.

Cross examination by Mr. Van Blarcom.

Q These people that came ont of the saloon,
did they run away! A Sure.

Q When yon got to the saloon with these other
three men nobody was there at all, isnt that true!
A Sure, there were other people in there.

Q In the saloon, but not outside of it! A
Outside and in the saloon.

Q You didn’t stop outside when you arrived
at the saloon at all! A Yes, I did.

Q How long did you stop outside! A Two
minutes.

Q What were you doing! A Looking.

Q At what! A I was looking at the man that
was shot sitting in a chair.

Q Inside the saloon! A Yes, sir.

Q I asked you when you got to the saloon door
if you went outside or did you go right in! A 1
went right in.

Q And Chick, Joe the Kid and Bovino went
right in, too, didn’t they! A Yes, altogether.

Q All five of you went in together! A They
went in first because they were near.

Q You went right in afterwards! A Yes, sir.

Q You first saw the man that was shot sitting in
the saloon in the chair! A Yes, sir.

Q You didn’t see him outside! A No, sir.

Q Wasn’t this a loud revolver shot you heard!
A No, sir.

Q How low was it! A 1 can’t describe it.

Q Were you certain it was a shot! A Yes sir.

Q No question about it at all! A No, sir.

Q Was it loud or soft or what! A Not very
loud. I was far from there.
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Q You are a barber? A Yes, sir.

Q Have you a shop of your own? A No, sir.

Q Whom do you work for? A 280 Adams
street.

Q How near is that to Collins’ place? A Half
a block.

Q Does Chick get shaved at your barber shop?
A Once in awhile.

Q What conversation did you hear in the saloon
after you went in there? A That man that had
been shot.

Q WTiat conversation was there; what talk was
there? They were talking in English? A 1 can’t
understand it all.

PASQUALE LAFRAGOLA, sworn for defendant.
Direct examination by Mr. McDermit,

Q Where do you live? A 240 Oliver street.

Q How old are you? A Twenty years old.

Q How long have you lived there? A Six
months.

Q You remember the night of the 21st of April,
1914? A Yes, sir.

Q Where were you that night? A 1 got done
work and I went in the hall.

Q Do you know a barber by the name of Scola?
A Yes, sir.

Q Were you with him that night? A Yes, sir;
I met him on the corner.

Q What corner? A Corner of Adams and
Oliver.

Q How did you come to meet him there? A
I was going home that night and I met him on the
corner.

Q Where do you live as to the corner? A On
Chestnut street.

10

20

30

40



10

20

30

40

284
Pasquale Lafragola, direct.

Q How far? A Next to the house on the cor-
ner, Chestnut and Adams.

Q How far is that away from the corner of
Adams and Oliver? A One block.

Q Is Chestnut southerly from Oliver street? A
Yes, sir.

Q You were on your way from where you had
been to the dance hall? A Yes, sir.

Q Did you notice anybody on any other corner
around there? A Yes, sir.

Q Who did you notice? A 1 seen Chick, Tony
the Kid and Bovino.

Q What corner were they on? A On the other
side of the corner.

Q On the opposite corner from where you were?
A Yes, sir.

Q Did anything occur while you were on the cor-
ner with Scola? A 1T heard a shot.

Q Then what did you do? A I saw the three
of them run over from the corner; run over to the
saloon. We ran over to see what it was.

Q Who went with you? A Me and Scola.

Q What became of the other three people that
were on the corner? A They ran over to the
saloon before we did.

Q Were they on the corner at the time the shot
was fired? A Yes, sir.

Q Positive about that? A Yes, sir.

Q What did they do? A Were talking on the
corner.

Q What did they do after the shot was fired?
A They ran over to the saloon.

Q How long after that did you go down? A
Right after.

Q Do you know a man named Baker? A Yes,

sir.
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Q Do yon know what business he was in? A
No, sir.

Q You knew he was a special officer? A 1
know he was a special officer.

Q Did you know he was known by the name of
Meserintino? A No, sir.

Q How long did you know this Frank Baker?
A About a year.

Q Did you know a girl named Lucy? A 1 saw
her a couple of times.

Q Know a girl known as Susan Brown Clark?
A Yes, sir.

Q Had you been in the hall that night? A
Yes, sir.

Q How long had you been in there? A About
an hour and a quarter, hour and twenty minutes;
something like that.

Q How long was it after you left the hall that
you got to the corner of Adams and Oliver street?
A Around ten minutes, something like that.

Q What kept you so long getting from the hall
over to the corner of Adams and Oliver streets? A
Took me so long?

Q Yes. How long did it take you to walk? A
About two minutes.

Q How long did it take you to go back from the
corner of Oliver and Adams streets to the saloon
when you heard the shot? A About a minute.

Q Who did you see when you got up there? A
I seen Baker was shot.

Q Where was Baker when you got there? A
When I got there he was sitting on the chair.

Q Had he been on the street? A No, sir; I
saw a crowd walk into the saloon.

Q How many people were there out in the street
when you were there? A About fifteen, twenty.
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Pasquale Lafvagola, cross.

Q When you were coming back from the corner
of Adams and Oliver street, were you looking all
the tiiiie there where the shot came from, looking
towards Collins7 place; did you! A Yes, sir.

Q Did you see anything! A No, sir.

Q Did you see whether anybody was coming in
or out of there!

Mr. Van Blarcom. 1 object to this as lead-
ing.
The Court. Sustained.

Q You were looking towards this place all the
time weren’t you! A Yes, sir.

Q You testified you saw Collins and the others
start for the place! A Yes, sir.

Q Was there anybody outside of the place when
you got there! A There was a bunch outside.

Q How many! A I dont know! 1 can’t tell
how many was there.

Q Did you hear any conversation between Baker
and those people in the saloon! A No, sir.

Q Did you see any revolvers examined there!
A No, sir.

Q Did you hear any conversation between Susan
Brown Clark and Lucy! A No, sir.

Q How long were you in the saloon, altogether!
A Over an hour.

Cross examination by Mr. Van Blarcom.

Q Didn’t you hear Big Sue say to Lucy, “You
are the cause of all this!” A No, sir.

Q And you were there all the time! A Yes,
sir.

Q Didn’t you hear Frank Baker say, “ The po-
lice officer shot me!” A No, sir.

Q Nothing like that! A No, sir.

Q You followed right in after Bovino and
Chick! A Yes, sir.
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Q And went in at the same time? A When I
reached the door everybody was in.

Q And Chick and Bovino came np last? A
No; they was before me.

Q How far ahead of you? A I can’t tell how
far.

Q Did you go right in back of them? A 1
stopped right in front of the door.

Q Did you and your friend go right in back of
these other three? A Yes, sir.

Q You all started at the same time, two from
one corner and three from the other? A They
started before we started.

Q How long before? A 1 can’t tell how long.

Q Why not? A I can’t remember.

Q Did you run up? A No; we was walking
ap.

Q You walked up? A Walked up fast.

Q How long after, were you, behind Collins and
his men? A Pretty near block. They run there
when we start.

Q It is only 175 feet from the cormer? A I
don’t know.

Q As soon as this shot was fired, did the three
of them go immediately, Collins and his friend? A
I seen them run. I don’t know if they started right
away or not. I saw them turn around and start to
run over to the saloon.

Q What happened in the saloon when you got
there? A 1 don’t know. I went home right
away; as soon as I heard somebody was shot, I
went home.

Q You were in'there an hour, you said? A
Before; yes, sir.

Q How long were you in there when you saw
Baker shot? A Couple of minutes.
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Pasquale Lafragola, cross.

Q What happened when yon were in there? A
I didn’t see nothing happen. I just see him sitting
on a chair.

Q Did you hear anything said? A No, sir.

Q Why did you leave? A Why do I want to
stay there.
Where do you work? A 109 Pacific street.
What is your business? A Barber.
Barber for yourself? A No, sir.
You live nearby there? A Now.
Live next door? A Yes, sir.
You go in this dance hall frequently? A
Yes, sir.

Q Every night? A They ain’t got dance
there every night.

Q You are in the saloon every night? A
When I got no place to go.

CORORRQ

By the Court.

Q Answer the question. Did you go in there
every night? A No, not every night.

Q (By Mr. Van Blarcom.) How many times a
week? A About two or three.

Q How long have you known Bennett? A
Couple of years.

Q How long have you known Chick? A
Couple of years.

Q How long have you been in this country? A
Ten years.

Q What time was this shot fired? A After
eleven.

Q Wasn’t this shot low? A It sounded like
when a guy throwed some chairs on the floor.

Q Sounded like a chair, did it? A Well, it
went pop. That is all we heard.

Q Did it sound like a chair? A When a guy
throw a chair on the floor.
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Q Who did yon hear mention chair in this
case? A Nobody.

Q Did it sound like a chair? A When some-
body throw a chair on the floor.

Q Did you ever speak to Young Joe about this
case? A No, sir.

Q Hear him say it sounded like a chair? A
No, sir.

Q He told you that it sounded like a chair? A
No, sir.

Q It made a little noise, a little bit of a
noise? A Yes, sir.

Q He told “ou that it was a chair? A No.
sir.

Q Y'hat did you think it was? A 1 thought
it was somebody throw something on the floor.

Q Did you see many people come out of this
hall? A Yes, sir.

Q What did they do? A Some stayed there,
some went home.

Q Did any people pass you on Adams street?
A No, sir.

Q They all went the other way? A They all
went up Oliver street.

Q Did people that came out of the dance, did
they come in the direction you came or the other
way? A The other way.

Q All of them? A 1 can’t remember that.

Q At the same time that Chick started for the
dance hall, did you and your friend start? A
They started before we started.

Q Your friend said that all five of you went in
the saloon at the same time? A We see Chick
walking in the saloon. Chick stop in front of
the saloon and walked in. We followed him.

Q What happened in front of the saloon? A 1
don’t know.
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Pasquale Lafragola, cross.

Q When yon saw Chick stop in front how far
away was he? A To the door there.

Q Do yon know Officer Arthur Miller? A Yes,
sir.

Q Did you see him there that night? A Who,
Baker?

Q No, Miller, the police officer? A There was
too many around, I don’t think I know.

Q Did you see him there that night? A Yes,
sir; in the hall.

Q Before the shot? A Yes, sir.

Q How long were you in the hall?>? A About an
hour, over an hour. ’

Q You sat at this big table? A Yes, sir.

Q Who sat at this big table? A I don’t re-
member now.

Q Who was one? A Tony the Kid.

Q Chick? A Chick.

Q Bennett? A Bennett. I dont know who
else, I can’t remember all.

Q Are you sure Bennett was there? A He was
there before. I see him in the hall.

Q What time did you go out? A From the
hall? After 11.

Q Was Big Sue at the table? A Yes, sir.

Q Lucy there? A I not see Lucy at all.

Q Do you know her? A I know her by her
looks.

Q Did you know Mary Weber? A Yes, sir.

Q Was she there? A 1 don’t remember. 1
never remember seeing her in there.

Q Did you go home right away when you left the
saloon? A Yes, sir.

Q Did you go before the police came? A Yes,
sir.

Q Do you know Mary Weber? A Yes, sir.
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Q Did yon see her one night on Mulberry street
last October? A No, sir.

Q Aren’t you one of the men that threatened
her in this case and told her if she went on talking
about Bennett she would get shot? A No, sir;
I never speak to the girl before.

Q Before what? A 1 never speak to the girl
before since I know her.

Q You say you never spoke to her before. What
do you mean by that? A 1 never speak to that
girl at all.

Q You said you spoke to her before. What did

you mean by that? A I don’t explain myself good
that time.

Q Then you mean to say you didn’t see her on
Mulberry street? A No, sir.
At any time last October? A No, sir.
Are you wrong? A No, sir.

Where do you live? A Oliver street, 240.
Who with? A Me and another guy.

Who is the other man? A Young fellow.
What is his name? A Fredo Batfardo.

Is he a barber, too? A No, sir.

(By Mr. McDermit). There seems to be some
confusion as to the time you were in the hall. How
long were you in the hall before you heard this
shooting; that is, in the hall playing? How
long had you been in the premises there? A I
don’t understand that.

By the Court.

PO 0RO

Q How long had you been in the dance hall and
the saloon before any shooting happened at all? A
Over an hour.

Q (By Mr. McDermit). You made a response
that you were there an hour. Do you mean that you
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meant to say after the shooting yon remained there
an hour? A No, sir.

Q How long did you remain in the place after
the shot! A Couple of minutes.

Q And then you left there! A I left there and
went home.

Q As I understand you when you got in there
Baker was in there! A Yes, sitting on a chair.

Q You mean you remained about two minutes
altogether! A Something like that.

Q Did you remain there until the patrol wagon
came! A No, sir.

Q You didn’t remain until they took Baker
away! A No, sir.

GEORGE POLICASTRO, sworn for defendant.
Direct examination by Mr. McDermit.

Q Where do you live! A 173 Oliver street.

Q How old are you! A Twenty-one.

Q How long have you lived in Newark! A All
my life.

Q What do you work at! A Leather worker.

Q Who do you work for! A 1 was working
down E. S. Ward & Company.

Q Who were you working for on the night of
April 21, 1914! A Nobody.

Q Hadn’t you been working that day! A No,
sir.

Q What time of the evening did you go to Col-
lins’ place! A I was there in the afternoon from
about four o’clock on.

Q Went in there 4 o’clock in the afternoon! A
Yes, sir.

Q How long did you remain there! A Until
I got arrested.
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Q What were yon doing between 4 o’clock and 6
o’clock? A In the bar room.

Q Doing what? A Playing cards.

Q What were you doing np to 6 o’clock there?
A In the bar room.

Q You know where the dance hall is off the bar
room, don’t yon? A Yes, sir.

Q Were you there at 9'o’clock that night? A
Yes, sir.

Q Can yon give us the names of Some people
that were there either in the bar room or dance hall
at that time, nine o’clock? A In the dance hall
there was Hutch.

Q Who is Hutch? A Frank Fresco, I think
his name is.

Q Who else was there? A Patsy.

Q What Patsy? A Patsy the barber, we call
him.

Q Who else was there? A 1 don’t remember.
There was a bunch of them in the hall.

Q Are you the boy that is known as Skinny,
Joe, or the Kid? A Skinny they call me.

Q Were you sitting at this big table? A Yes,
Sir.

Q What were you doing? A 1 was playing a
finger game.

Q What is that? A You throw your finger
out.

The Court. 1 don’t think the game is very
interesting.

Q How many games did you play? A I played
a good many games.

Q What time did you stop playing games? A
About 10 o’clock.

Q What else did you do? A 1 stayed in the
dance hall.

Q Did you do any dancing? A Yes, sir.
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Q Who did yon dance with? A Different girls.

Q Do you know a girl named Lucy? A Yes,
sir.

Q Did you dance with her? A Yes, sir.

Q Do you know a girl named Sue? A Yes,
sir.

Q Did you dance with her? A No, sir.

Q Do you know a girl named Weber? A Yes,
sir.

Q Did you dance with her? A No, sir.

Q Whom did you dance with? A A girl by the

name of Carrie, the last dance I had.

Q What took place there, what did you see? A
While the dancing was going I seen Frank Baker
walking into the hall there and Big Sue walked over
and Frank Baker slapped Big Sue in the face.

Q How close were you to them? A Up the
other end of the hall.

Q When the slap took place? A Up the other
end of the hall.

Q What were you doing up there? A Danc-
ing.

Q Who were you dancing with, Carrie? A
Carrie.

Q Then what took place after the slap? A The
shot was fired.

Q Where was you when the shot was fired? A
Dancing. Here is where I was when the shot was
fired. Couple of seconds after that the shot was
fired I was about 10 or 15 feet away from Frank
Baker.

Q Where was Sue, if you know at that time? A
Why, standing right near Baker.

Q Do you know this Italian special police officer,
Michael Tanzola? A Yes, sir.

Q Was he there? A 1 don’t remember seeing
him there. But he came there after the shot was
fired, I know.
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Q Who fired the shot?>? A 1 don’t know.

Q Yon know Bennett here? A 1 didn’t-see
Bennett in the hall the time the shooting was done.

Q How long before the shot was fired did yon
see him in the hall? A Between an honr and
three-quarters of an hour.

Q Did yon see any trouble between Sue and
Baker other than the slapping? A No, sir.

Q Did Sue take hold of anybody’s hand or try
to keep them back from slapping Baker? A 1
didn’t see it.

Q Was there any great rush toward Baker to
assault him? A No, sir; the crowd rushed through
the door to go outside of the hall.

Q Which way did the crowd rush out? A They
rushed out the hall door, out of the saloon door.
Here is the hall door and they rushed out through
this door (indicating).

Q Show us on the map where Baker was stand-
ing at the time he was shot or the shot was fired?
A Between the hall door and the window. There
was a small table. He was standing right up against
the wall near the table.

Q Who was along there that you recognized?
A  When the shot was fired?

Q Yes. A 1 was there, Sue was there, special
officer was there, too. Couple of others was there,
I don’t remember just who they were.

Q Was Chick Collins there. A No, sir.

Q Was Joe the Kid there? A No, sir.

Q Sure about that? A Yes, sir.

Q Where was Lucy at that time? A Why,
standing alongside of Sue.

Q Where did Carrie go? A Why, she ran out.

Q Did Baker make any remark? A Why, he
passed, the crowd, he said, “ Please don’t tell* my
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mother you shot me, Sue.” He said that three
times.

Q Who did he say that to? A To Sue. Sue
says, “ You shot yourself.” Frank Baker took the
gun in his hand, then he dropped the gun.

Q Did he have the gun in his hand? A Yes,
sir.

Q Did he throw the gun on the floor? A Yes,
sir.

Q What was Sue doing? A Why, standing in
front of Baker crying.

Q Was Baker on the ground at any time? A
No, sir.

Q Did you see anybody throw a revolver away?
A The only revolver I seen was the revolver
Frank Baker dropped.

Q You know this Weber girl there? A 1 see
her a couple of times.

Q Look at her now. She said she saw Bennett
throw a revolver away on the floor there. A No,
Bennett wasn’t in the hall.

The Court. You are asking this witness to
characterize the other witness’ testimony.

Q At the time the shot was fired, you say, in-
dicating on the map QG; that you were where? Just
point that out with the pointer. A I was dancing,
coming down. I was about over here (indicating)
when the shot was fired and they all ran out.

Q Whereabouts do you say Baker was at the
time the shot was fired? A Between this hall door
and the window, right about here, near the table
(indicating).

Q On the westerly side of the building? A Yes,
sir.

Q Did you have a chance to see from where you
stood 'all that happened in that section as to who
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was present there? A Well, who was present,
there was a bunch rushing out the door. He was
standing there (indicating).

_Q Did you see Bennett in that bunch? A No
sir.

Q Did you see anybody get hold of Bennett’s
arm and turn him, prevent him from going at

Baker? A No, sir; Bennett wasn’t in the hall dur-
ing the shooting.

By the Court.

Q Did you say during or doing? A During the
shooting. An hour before the shot was tired he
wasn’t there.

By Mr. McDermit.

Q Did you see anybody put their hands down
m their pocket and lift out a revolver while some-

body held their left hand and shot directly at
Baker? A No, sir.

Cross examination by Mr. Van Blarcom.
Q Where do you work? A E. S. Ward. 1 was
working there last.

Q That is a year and half ago or two years? A
two years, I don’t just remember.

Q You haven’t done any work for the last two
years? A No, sir; been sick.

Where do you live? A 173 Oliver street.
With whom do you live? A My mother.
Father dead? A No, sir.

Does he live there? A Yes, sir.

You are how old? A Twenty-one.

How often dld 20 in this dance hall» - A
Why every time they had a dance there I was down

two or three times a week, four times a week.

jloyololN ol Ve
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Q Been doing that for how many years? A
Two years.

Q That doesn’t interfere with your health any?
A 1 ain’t able to work.

Q What time did you go in there that night?
A 1 was in there from 4 o’clock on until I got
arrested.

Q Did you go home for dinner, supper? A No,
sir.

Q Did you hear any conversation between Lucy
and Big Sue and Baker before this shot was fired?
A No, sir.

Q First thing you heard was this slap? A
When I was dancing, yes, sir.

Q Pretty loud slap? A Yes, sir.

Q At the time of the shooting where were you,
facing Baker or turning the other way? A Facing
Baker, coming down this way.

Q Did you have your face towards Baker at
the time the shot was fired? A No, sir.

Q Why couldn’t you see who fired it? A How
could I see who fired the shot? I was dancing.

Q Where did the noise come from? What di-
rection? A 1 don’t know.

Q Was it a loud shot or not? A It wasn’t so
loud.

Q Was it low? A Like a revolver shoots off.

Q Was it a loud revolver shot, did it make a lot
of noise or what? A It made a pretty good noise.

Q There wasn’t trouble to tell what it was? You
knew what it was? A 1 know it was a shot, some-
body fired the shot.

Q Did you smell the smoke? A No, sir.

Q Did you see the smoke? A No, sir.

Q Did you see the special officer there at all be-
fore the shot was fired? A After the shot was fired
I seen him coming in through the door.
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Q After the shot was fired he came in through
the door that you go through into the men’s toilet?
A Yes, sir.

Q He' wasn’t there when the shot was fired? A
No, sir; I don’t remember.

Q What men were near Baker at the time this
shot was fired. A 1 don’t remember.

Q Who was around this table playing this game ?
A  Why, Frank Fresco, Joe, Tony the Kid, me,
Jimmie was there, Sue was there, lots more. 1 don’t
remember who.

Q Joe Broad? A I don’t remember.

Q Lame Joe.there? A Yes, he was there, too.

Q Lame Joe and Joe Broad. You haven’t seen
them outside the court room? A No, sir.

Q Do they live down there in that neighbor-
hood? A I don’t know where they live.

Q Have you seen them lately? A No, sir.

Q When did you see them last? A 1 seen
Little Joe last week, two weeks ago.

Q Is that Lame Joe? A That is Little Joe.

Q When did you see Joe Broad last? A Two
weeks ago, the time of the trial.

Q He was here? A Yes, sir.

Q What is his right name? A That is all I
know him by, Joe Broad.

Q What is Lame Joe’s name? A Joe Politto.

Who is Serratella? What is his nickname
A 1 don’t know.

Q How many men were in the hall at the time
the shot was fired? A 1 dont remember how
many.

Q Who ran out? A 1 don’t remember.

Q Did you see who ran out? A Why, so many
ran out I don’t know who they were.

Q You don’t know. Did Bovino run out® A He
wasn’t in the hall.
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Q If yon don’t know who ran out how do you
know he wasn’t in there? A I know he wasn’t.

Q How do you know? A Because he said, “I
am going outside,’’ after we got done playing a
couple of finger games and I didn’t see him then.

Q How do you know whether he came back or'
not? A No, sir; he didn’t come back.

Q How do you know he didn’t come back? A
Because I was sitting at that table.

Q That wasn’t the only table in the room? A
That was the only table near the door where we
were playing.

Q How long had you been dancing when this
shot came? A 1 had three or four dances.

Q How long had you been dancing when this
shot came; dancing right straight ahead? A I was
dancing when Sue got slapped in the face and about
two seconds after she got slapped somebody fired
the shot.

Q Yes, but how long had this particular dance
been going on when Sue got slapped? A It was
the first half of the dance.

Q About three or four minutes? A 1 don’t
know.

Q Were you paying any attention as to who
came in the room and who went out? A No, sir.

Q Where did you see Bennett first after the
shooting? A It was after I brought Frank Baker
out in the saloon.

Q You took him out, did you? A I didn’t take
him out alone.

Q Who else took him out then? A 1 think a
special cop and couple of others. We walked him
outside.

Q Where was Miller, the police officer? A 1
seen Miller there took in the bar room.
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Q Didn’t you see him in the dance hall? A
After we walked Frank Baker out he was with us,
too.

Q Was Miller in the dance hall after this shot
was fired? A Everybody ran in, Miller ran in the
dance hall.

Q Was Miller in the dance hall after the shot
was fired? A Yes, sir; he was there.

Q Was Vito Colueci, Chick’s brother there? A
I don’t remember seeing him there.

Q Don’t remember seeing him in the dance hall ?
A No, sir.

Q Was he in the bar room afterwards? A He
was in the bar room afterwards.

Q Did you hear the conversation between Big
Sue and Lucy in the bar room? A No, sir.

Q Were you out there? A Yes, sir.

Q Did they say anything to each other? A 1
don’t know.

Q Said nothing? A 1 didn’t hear them.

Q Where did you first see Bennett after the
shot? A Just when I was getting arrested'.

Q When you were getting arrested? A Yes,
sir.

Q Baker was taken outside, wasn’t he, after he
was taken to the bar room? A The last I seen of
Baker was in the bar room?

Q Didn’t you walk in the bar room with him?
A 1 walked in the bar room and stood him up
against a table.

Q Didn’t they take him outside? A 1 don’t
know where they took him because I got arrested.

Q Before you were arrested didn’t they take him
outside? A I don’t remember seeing them take
him outside out in the street.

Q Did Bovino and Chick come in the dance hall
or the saloon? A When I was getting arrested
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Thomas Mistretta, direct.

they were right at the door from the street, the first
door in the saloon.

Q That was the first you saw them? A Yes,
sir.

Q You had been out of the bar room? A Yes,
sir.

Q Then, they didn’t come in until the patrol
wagon came? A That is when I seen them, when
the patrol wagon came down.

Q That was when Frank Baker was taken away?
A 1 was the first one taken away.

Q Waere you taken away before Baker? A 1
don’t remember.

Q You don’t remember very much about this, do
you? A No, sir.

Adjourned until tomorrow morning, January
27, 1916.

FOURTH DAY.
January 27, 1916.

State N
V.
VmcENZO Bovnm.

Appearances as Before Stated.

THOMAS MISTRETTA, sworn for the defendant.
Direct examination by Mr. McDermit.

Q Where do you live? A 105 Warwick street.

Q Newark? A Yes, sir.

Q How long have you lived in Newark? A
About twelve years.
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Q You know where the saloon of Chick Collins’
is on Oliver street? A Yes, sir.

Q Do you remember the night of the 21st of
April, 1914? A Yes, sir.

Q Were you in the saloon or dance hall that
night? A Yes, sir.

Q What time did you go there? A About 9
o’clock.

Q How long did you remain there? A Until
about 12.

Q Were you there at the time of the shooting?
A Xwas in the saloon at the time of the shooting.

Q What did you do, did you hear any shot fired
there? A Yes, sir.

Q What did you do after you heard the shot
fired? A Why, Mr. what’s his name—Miller, po-
liceman, him and I was talking j we were arguing
about spaghetti matters, you know, and there was a
shot fired. Miller said, “ What is that?” He went
back and he ran inside and I follows him in and
there stood Baker pulling a gun out of his pocket
and he had it in his hand and Mr. Miller held on
him and he dropped the gun and the special police-'
man there, he picked it up and handed it to Miller.
Miller said, “ You are the man I want,” and Baker
says, Let me go.” He says, “You are the man
I want,” and they walked him through the hallway
mto the street and I remained in the hall, right in
the hall into the saloon. I was afraid to budge to
tell the truth. I didn’t know what happened, you
know, and just about a minute or so I seen Baker
and Mr. Miller, James Bovino and Chick Collins
and Joe the Kid, as he is known, come in to the
saloon door with Miller and they stood up against
he bar. As they stood up against the bar Mr. Col-
lins said, “ Give him a drink, give him a drink,”
and he gave him a glass of soda. As he gave him a
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glass of soda this Meserintino, took the glass and
he fired it np against the wall. I don’t know where
he hit.

Q Yon say Meserintino, you mean Frank Baker?
A  Yes.

Q What then took place? A Then Miller
’phoned up for the patrol wagon and they took him
away and I stood there a minute or two, and I went
home.

Q This is a map that represents the premises at
238 Oliver street. A is the hallway leading from
the street into room C, which is a little room be-
tween G and A. G is the dance ball. H is the
dressing room on the map on this corner, J is the
stage, K is the dressing room. This blue print here,
near H is a piano and this blue print here near F
is a piano. F is the ladies’ toilet, E is the men s
toilet, D is the room that leads from the saloon to
G, the dance hall. These are tables and chairs
there. You know that location, very well, do you?
A Yes, sir.

Q You have been in on the premises there a
number of times, have you? A Yes, sir.

Q Will you just take the indicator please and
point to where you were at the time the shot was
fired, at the time you heard the shot? A You say
this is the saloon?

Q Yes, B. A 1 was standing—this is the bar
room—against the end of the door with Jack Mdler,
and this is the door that leads to the saloon in the
hallway, and as the shot was fired, Mr. Miller ran
in, into the hall.

By the Court.

Q Which way, in the hallway or in the dance
hall? A 1In the .dance hall that leads to the saloon
into the dance hall.
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Q {By Mr. McDermit). Then, he passed through
the room D? A Yes, that goes into the dance hall.
This is the hallway from the dance hall, I think you
said, and there stood Baker right here, right in
front of the hall.

Q But in the dance hall? A And in the dance
ball and there stood the cop alongside of him.

Q What cop? A The special policeman. There
stood Big Sue and another girl, two other girls
rather in there, and a man there, rather dark com-
plexion fellow and as Mr. Miller runs in he took
this man and walked him out through the hallway
that leads to the street. When he went in th" street
I remained in the door that leads into the saloon?
I really was afraid, I stood there, I was afraid to
budge. 1 stood there and that door was wide open
and as I stood there I seemn Mr. Chick Collins,
James Bovino, Joe the Kid and Meserintino and
Jack Miller walking him into the saloon.

Q From where? A Into the saloon that leads
from the street, from the saloon door to Oliver
street. The policeman there,, he went to the ’phone.

Q This is the door here, this is the door of the
saloon into the street. This is the hallway? A This
is the door I walked in and he went to the ’phone
and ’phoned for the patrol wagon and the patrol
wagon came down.

By the Court.

Q The man with the dark complexion which you
said stood in the dance hall, as I understand, the
way you have indicated, ‘was near the westerly side
of the dance hall, is that right, near the wall on the
west side, on the left, on the south as you come in?
A Standing on the left-hand, yes.

Q Which way was Baker facing at that time?
A He was facing when I went in the same way.
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Q He was facing yon*? A No, he wasn’t fac-
ing me, he was facing towards the hall.
Q The stage? A Towards the stage.

By Myr. McDermit.

Q How close was this special officer, this Italian
special officer, to him, yon say? A Right alongside
of him when I got to him, just about like Baker
was standing here and he was standing here (indi-
cating).

Q Did you see any revolvers there? A Only
Baker’s.

Q Did you see it? A Yes, sir.

Q Where did you see it? A In his hand when
he was holding it out.

Q What "became of it? A I believe Mr. Miller
took care of that.

Q Did you see anything of the special officer’s
pistol there? A No, I didn’t.

Q Did you go into the saloon after these people
came in from the street, Baker and Chick and Bo-
vino? A 1 remained.in the saloon.

Q You never went into the street at all? A
No, sir; only I went home after that, I went home.

Q Who was it you said took out Baker to the
street? A Mr. Miller.

Q Did you see anything of Susan Clark and a
girl named Lucy in the saloon after the shooting?
A They were there.

Q Did you hear anything said between them? A
No, sir.

Q Who can you remember was in the hall at the
time that you and the officer went in there? A
Susie.

Q Outside of those you have designated, you
have designated Baker and Susie? A One dark

4® complexion fellow.
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Q You know Bennett, the defendant here? A
Yes, sir.

Q Did you see him in the hallway at that time?
A No, sir.

Q Or upon any part of the premises when the
shot occurred? A No, sir.

Q When you and the officer passed through room n
D into the dance hall did anybody pass you coming
out through room D? A To room D I don’t re-
member.

Q I think I understand that testimony, that after
the shooting is this correct—that Baker was taken
by officer Miller through the doorway A into the
street, is that correct?

The Court. He said that twice.

Cross examination by Mr. Van Blareom.

Q 1 understand you to say that after Baker was
shot he was not taken through the saloon to the
street, but through the hallway? A Through the
hallway.

Q You can’t be mistaken about that? A No,
sir. - !

Q Certain of it? A Pretty sure he went
through the hallway.

Q You are not certain but pretty sure? A I
am certain. 30

Q Had you been in the habit of going in that
place? A Once in awhile, not very often.

Q How often? A Maybe once a week or so
when they run a dance.

Q Once or twice a week? A No, sir* very sel-
dom.

Q How old are you? A Twenty-six.

Q What is your business? A Jeweler.

Q Where do you work? A Schleckser &
Wigand. 40
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Q How long have yon worked there? A 1
worked there for about two years.

Q Working there now? A Yes, sir.

Q Where is your place? A On Emmett street.

Q How long have you been going in this dance
hall? A About two years.

Q Do you live in that neighborhood? A Just
about the time I left there I lived about three years
in that neighborhood; I lived next door once.

Q You did live next door? A Yes, sir.

Q How long did you live next door? A I lived
there about a year or so.

Q Did you dance with the women in the back
room that night? A No, sir.

Q Were you in there drinking with them? A 1
wasn’t drinking with them, in there I was drinking
by myself.

Q You went in the dance hall and sat down and
drank by yourself? A Yes, sir.

Q You didn’t dance? A 1 didn’t dance.

Q What did you stay in there for? A 1 just
stayed there drinking and watching them dancing.

Q You didn’t know who fired the shot? A No,
sir, I wasnt there. 1 was in the hall, in the saloon
when they fired the shot.

Q Was it a loud shot or low? A Wasnt very
l-oud.

Q Was the doors leading from the bar room into
the dance hall closed? A 1 didn’t notice whether
it was open or closed.

Q You went in there immediately? A I went
in too. I didn’t notice whether the door is open or
closed.

Q You heard this shot. Of course, you looked
immediately towards the dance hall? A Yes, that
door was closed.
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Thomas Mistretta, cross.

Q Didn’t yon remember whether that door was
open or shut? A That door was closed.

Q Was the door closed leading from the bar
room into the hall? A This one—I don’t remem-
ber whether it was closed or open.

Q Did you hear people running out after the
shot was fired? A There was a few people there.

Q Did you hear people running out after the
shot was fired through the hallway? A No.

Q No people went out?> A Not that I heard
any.

Q Where did the people go to? A After the
shot was fired the special policeman took them out.
A few people there; they walked out.

Q There were hardly any people in the dance
hall when you went in there after the shot was
fired? A There was a few.

Q How many? A About twenty-five or so.

Q Twenty-five? A About that. I should judge
about twenty-five or thirty.

Q How many were there before the shot was
fired? A 1 don’t know; I wasn’t in there at the
time.

Q How long was it since you had been in there ?
A About five minutes or so.

Q Did you see Lucy that night? A Yes, sir.

Q Where did you see her? A No, sir.

Q Did you see Mary Weber? A Saw Mary
Weber. 1 know the girls if I see them, but I don’t
know their names.

Q The one on the end over there (indicating) ?
A No, I don’t remember seeing her.

Q Big Sue tvas there? A Yes, sir.

Q Anna Gurtler—was Anna Gurtler, that girl

there (indicating)? A I don’t remember seeing
her either.
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Thomas Mistretta, cross.

Q Do yon know her name? A [ don’t know her
name. I know by looks, yon know.

Q What did yon go in there for that night? A
The same as nsnal, once in awhile, go in and take
a drink, pass the time.

Q What time was it the shot was fired? A 1
should judge around half-past eleven or so.

By Mr. McDermit.

Q Were you arrested at any time in connection
with this matter?’ A Was I arrested?

Q Yes. A No, sir; I was called hut I wasn’t
arrested.

Q Called by whom? A 1 believe I talked to
the prosecutor man, but I don’t know his name.

Q Make any statement about this matter down
there to the prosecutor?

The Court. You don’t want to impeach your
own witness.

Q Did you make any statement in writing at the
prosecutor’s office about this affair? A Yes, sir.

Q Do you remember who you made it to? A 1
really don’t know the man.

Q Look at this gentleman here.

The Court. Indicating Mr. Godfrey.

A I believe it looked like him.

Q What table were you sitting at, if any, when
you were drinking? A On the right-hand going in.

Q How many people were there at that table?
A I was all alone.

Q Was it a big table or little one? A Big
table.

Q Was it in the saloon or the dance hall? A
In the dance hall.

Q How near the big table was that? A Big
table?



311

Thomas Mistretta, cross.

Q Yes, there was one big table with twelve or
fourteen people at it all the evening playing some
game around there, a lot of people. A 1 don't
play any games.

Q You don’t remember that? A 1 don’t re-
member anybody playing games there.

By Mr. McDermit.

Q Did you see anything of Bennett before the
shot took place, the defendant? A Yes, sir.

Q Where did you see him? A Outside.

Q Outside where? A In the hall, the hallway
that leads to the street and also with Chick Collins.

Q Is that in hallway A? A A few other boys
there, I don’t know where they are.

Q Where were they, in hallway A, where were
they, going or coming? A When Mr. Baker came
from across the street he came to the hallway lead-
ing to the dance. He said, iiGood evening, boys,”
and Baker he shook hands with Mr. Collins. He
said, Ul am going in for a minute.” And Mr. Col-
lins said, “ Sure, go ahead.” 1 didn’t go in the
hallway, I went in the saloon door. I left Mr. Col-
lins and Jimmie Bennett walking out that way to-
wards Adams street. I dont know how far or
where they went. 1 went in the saloon and that is
the last I seen of them until they walked in the
saloon with Baker.

Q How long after you saw Collins and Bovino
walking towards Adams street was it the shot was
fired?? A Just about seven or eight minutes.

By Mr. Van Blarcom.

Q . When you spoke about this to Mr. Godfrey you
didnt tell him anything about seeing Bennett out-
side, did you? A I did, yes, sir.
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Thomas Mistretta, cross.

Q Did yon tell him abont seeing Bovino and
Chick Collins coming in the saloon? A Yes, sir.

Q Can yon read English? A Yes, sir.

Q Look at this statement. First, tell me if that
is your signature? A This is not my statement, I
am pretty sure.

Q Is that your signature?-

The Court. Answer the first question. Is
that your signature, is that your name, did you
write your name ?

Witness. That is my name.
By the Court.

Q Did you write it? A Never remember
whether 1 did or not.

Q The question is did you write your own name
there? A This doesn’t look like my writing. I
can try and see, I don’t believe this is my writing.

By Mr. Van Blarcom.

Q Can you read? A I can read my name.

Q Cant you tell whether that is your name or
not? A That is my name.

Q You can’t remember now whether you put
your name there or not? A 1 don’t remember
whether I did or not.

Q But you can remember all about this affair
that night? A Yes, I remember.

Q Now, read that over and see if there is any-
thing in the statement about your seeing Bovino
outside. A That is not here.

Q Why didn’t you tell Mr. Godfrey about see-
ing Bovino outside? A I believe I did tell him.

Q You think you did tell him? A I believe
told him.

Paper marked Exhibit S. 12 for identifica-

tion.
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Thomas Mistretta, cross.

Q What were you doing outside? A 1 was to
go home.

Q Why didn’t you go home, then? A 1 went
hack to the saloon, because they said there was go-
ing to be trouble. The girls, spread it around, they
had a fight in some hall and there is going to be
trouble.

Q And you wanted to hang around and see it?-
A And when I see Lucy run and run out and the
boys went out I went out myself to go home. Then
I see there is only Mr. Baker and I thought—

Q You wanted to escape this trouble? A I'
didn’t escape. 1 thought if anything should hap-
pen T would go home.

Q You wanted to be away if anything should
happen, you didn’t want to see it? A Certainly
not.

Q Why didn’t you go on home? A Because, I
only see Mr. Baker.

Q You saw Mr. Baker come in and you knew
there was trouble between Lucy and Big Sue? A
No, that trouble, the girl told me she had a fight at
the hall.

Q You heard about the gunmen coming down?
A No, sir.

Q What was it you heard? A The girl told
me she had a fight in some hall and some fellow is
going to come down and hit me.

Q Some fellows is coming down to hit a girl,
is that it? A Yes, sir.

Q Wasn’t Frank Baker coming down to hit Big
Sue? A Not that I know of.

Q You hadn’t heard of any trouble between
Baker and Big Sue? A No, sirv

Q You had been in the dance hall all the evening

and you hadn’t heard of any trouble between Lucy
and Big Sue? A No, sir.
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Thomas Mistretta, cross.

Q Is that true? A Yes, sir.

Q Yon say you had been there since 9 o’clock?
A Since 9 o’clock.

Q You hadn* heard any argument between these
women? A Yes, sir.

Q And then you say Lucy ran out and then you
went out? A Yes, sir.

Q Who was outside when you heard it? A
Chick Collins, Jim Bennett and a few other boys.

Q Who were they? A 1 can’t remember.

*Q Why can’t you remember them as well as
Chick Collins and Jim Bennett? A 1 don’t know.
They went outside and stood around and then in
the hallway to the saloon there, and that is all.

Q Where did these boys that you mean come in
from? A They were inside.

Q Inside of where? A 1In the hall

Q How did they get out? A They followed
them.

Q Through where? A Through the hallway.

Q You saw these men all walking through the
hallway when you were in the bar room? A 1
wasn’t in the bar room.

Q Where were you? A 1 was in the hall my-
self, first.

Q You were in the dance hall? A Yes, sir.

Q You didn’t walk out to the saloon? A No,
sir.

Q When these people walked out they were not
in the bar room at all, Chick Collins and Bennett
were not in the bar room when they walked out to
the street? A When Chick Collins—they were in
the dance hall an(J they walked through the hall-
way, too:

Q You are pretty sure about that? A 1 am

40 pretty sure.
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Thomas Mistretta, cross.

Q Are you sure they went out the hallway! A
The hallway.

Q Sure about that! A I am pretty sure.

Q You are pretty sure now. What is it, do you
know anything about it at all! A I told you what
I know about it.

Q You told us you followed them out through
the hallway. Is that true or not! A They went
out and I went out right after them.

Q Is that true, you followed them out right
through the hallway! A The hallway.

Q Cant you answer that question! A They
went out through the hallway and I followed them.

Q That is true! A Yes, sir.

Q They didn* go through the bar room! A
Not that I remember. I don’t remember them go-
ing through the bar room.

Q You just told us you followed them out
through the hallway, so they must have gone that
way! A When I went out!

Q Answer one question at a time. Is it true or
not you followed them through the hallway to the
street! A That I followed them!

Q Yes. A They were right in front of me.
They went out. They made a break to go out and
just as they made a break to go out I went out my-
self, and when I got in front of the <Joor I seen
them.

Q You got in front of the door leading into the
street! A In front of the doorway leading into
the street.

Q And then they never went back into the bar
room until you saw them coming down towards
Adams street, is that right! A Yes, sir.

Q In this statement you never told Mr. Godfrey

anything about that! A I believe I did tell him.
f don’t know whether I did or not.
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Thomas Mistretta, cross.

Q At all events, if you didn’t tell him, yon saw
it of course? A 1 saw it.

Q Then, you went back in the bar room and who
was there? A Why, Mr. Miller, he just going out.

Q Where was Vito? A 1 don’t remember
seeing him.

Q Was he in the bar room? A 1 don’t remem-
ber seeing Vito.

Q Was he there when the shot was fired? A
In the bar room?

Q Yes. A 1 don’t remember. I was sitting
talking to Mr. Miller.

Q That was Chick’s brother, Vito? A Yes, sir.

Q He was a waiter that night? A Yes, sir.

Q You don’t remember seeing him in the bar
room? A No, sir.

Q Hid he come in right with you and Mr. Miller
when the shot was fired? A. He wasn’t right after
me and Mr. Miller. I was right in back of Mr.
Miller and I don’t know whether anybody else came
in there or not.

Q You didn’t hear anybody run out when the.
shot was fired in the hallway? A No, sir.

Q What was said about this when you were
there? A When Mr. Baker came in?

*Q Yes. When Baker appeared what was the
conversation? A He just came in. He came from
across the street. He said, “ Hello, boys.” We
said, “Hello.” He shook hands with Chick and
then he said, “I am going inside for a minute,” and
Chick said, “ Co ahead.”

Q What else did he say? A That is all I
heard.

Q Are you certain about that? A Yes, sir.

Q You was there all the time until they walked
down towards Adams street? A Until they walked
down towards Adams street.
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Thomas Mistretta, cross.

Q All that was said was “Hello, boys,” and
Baker said, I want to go in,” and he went inf A
Yes, sir.

Q Was Lucy theref A Lucy came after him.

Q And nothing else was saidf A Notching else
that I heard.

Q You heard everything that was said theref A
That is all he said, that is all Xheard.

Q That is all Lucy saidf A Lucy didnt say
anything.

Q Did Chick say anythingf A He said
“Hello, hello, how is the businessf”

Q That is all he saidf A That is all

Q What did Bennett sayf A 1 don’t hear him
say anything.

Q So nothing was said, about “ What are you
afraid of?” A No, sir.

Q Nothing was said about Big Sue being in
theref A No.

Q Bennett didn’t say to Lucy, “ Don’t be afraid
to go m, nobody has bothered youf” A Not that
I heard That is all I heard him say, because it
was real late and then, they went in.

Q What about Lucy? mA That is all I heard.

Q You were standing right there? A 1 was
standing right there.

Q Stand up, Mr. Miller. Is that the police offi-
cer you meanf A Yes, sir.

| ]%he Court. Referring to Joseph Arthur Mil-
er

Q fYOX were talking to him that night in the bar
room I was talking to him at the time.
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Vito Coined, direct.

VITO COLTJOCIL, sworn for defense.
Direct examination by Mr. McDermit.

Q Yon remember the night of April 21, 1914,
when the trouble was down there at the dance hall?
A Yes, sir.

Q What were yon doing there that night? A 1
was the waiter of the place.

Q What time did yon go on duty? A Eight
o’clock in the evening.

Q How long did yon stay there? A Stayed
there nntil 4 o’clock in the morning.

Q Did you hear anything about the shooting
while you were there, did you hear the sound of the
shot? A I was in the bar room at the time of the
shooting.

Q This room, bar room, designated by B on the
map here diagramed as the premises, this mark
here indicates the door, this entrance here is the
entrance from the street to the saloon, this place I
am pointing to you, I am indicating is the door lead-
ing out into A, the hallway 5 this represents the
double doors leading to room D, the room D being
between B and G. This represents the door going
into there (indicating). You were serving drinks
there? A Yes, sir.

Q You know Officer Miller? A Yes, sir.

Q Joseph Arthur Miller, was he there that
night? A Yes, sir.

Q What part of the bar room were you in when
you heard this shot. A 1 was standing right
there.

By the Court.
Q At the corner of the bar? A Yes, sir. *
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Vito Coined, direct.

By Mr. MeDermit.

Q Where had you come from ; had you been into
the dance hall? A No, sir51 was outside first
and then I went into the bar room and I had a
tray of empty glasses and I put them in front of
the bartender.

Q Somebody else was working there that night,
the bartender? A Yes, sir.

Q What was the bartender’s name? A Joe
Pepe.

Q How long had he been working down there?
A About two years.

Q How long after you heard the shot was it
you went to the dance hall, if you went to the
dance hall? A We went right in.

Q Who went right in? A Myself, Arthur
Miller and Tony Fresco.

Q What did you find when you got into the
hall? A 1 seen Frank Baker standing there, the
special, and Sue Clark, Anna Hilling and Lucy.

Q What part of the dance hall? Just show the
juiy in room G where these people were standing?.
A Right about there (indicating).

Q Indicating the westerly wall of the dance
hall and near the door of room C leading to thé
dance hall? A Yes, sir.

Q Just tell us what you saw there; just tell us
what took place when you got in there? A When
we went in I heard Frank Baker say, “I am shot,”
and somebody said that he shot himself, so he
draws the gun out of his pocket and it drops on the
chair.

Q Well, who got possession of that gun, if any-
body? A 1 dont very well remember who picked
it up.

Q WJio was it that was standing? You say
Lacy, Sue and who else. A Special officer.
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Vito Colucci, direct.

Q What was the special officer doing there, if
anything? A 1 don’t remember jnst what he was
doing.

Q Did he do anything? A He was trying to
find out who done the shooting.

Q Did the special officer have a gnn himself or
a revolver? A 1 don’t get you.

Q Did the special officer have a pistol, a re-
volver or gun? A He didn’t have none in his
hand at the time.

Q Did you see any revolver or gun in the pos-
session of the special officer afterwards? A After
we went in the bar room Arthur Miller asked for
his gun.

Q When who went into the bar room? A
When they brought Frank Baker into the bar room.

Q You say brought him in, brought him in from
where? A Out from the hall into the bar room.

Q Who else was in the hall at the time you went
in there? A People dancing, but I don’t just re-
member who they were.

* Q Do you know James Bennett, or Bovino, here?
A Yes, sir.

Q Did you see him in the dance hall when you
went in there? A No, sir.

Q When did you last see Bovino, if you saw him
at all, before the shooting? A About 11 o clock.

Q Where? A In the dance hall

Q How long was that before the shooting that
you saw him in the dance hall> A Why, we were
outside before the shooting.

Q Who was outside before the shooting? A
James Bovino, Tony Colucci and Tony Gratch, and
I was standing out there with them?

Q Where? A In front of the bar room.

Q You mean in the street or in the door? A
Out in the street in front of the saloon.
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Vito Coined, cross.

Q What were they doing out there? A 1 don’t
just know what they were doing. I kno\* they were
talking there for awhile and I seen them go toward
the corner and I went inside.

Q Did you see'Mr. Baker come there that eve-
ning? A Yes, sir.

Q Where were you when you saw him first? A
Outside.

Q Was he alone or anybody with him? A No,
sir, had Lucy with him.

Q Did they go into the building, Lucy and
Baker? A Yes, sir.

Q How did they go in? A Through the hall-
way.

Cross examination by Mr. Van Blarcom.

Q How long have you worked there? A 1
don’t very well remember how long I worked there.
It was only during the evenings.

Q Do you work anywhere else? A Yes, sir.

Q Whereabouts? A For the Board of Works.

Q How long have you worked for the Board
of Works? A Two years.

Q From when, from now or in April, 19147 A
From April, 1914.

Q How old are you? A 21,

Q Were you working for them when you were
&bout 17 years old? A Yes, sir.

Q "“What were you doing? A No, sir; I wasn’
working with them when I was 17 years old.

Q You said you worked for them two years
Prior to April, 1914; were you working for them
at all in April, 1914? A 1 was working for the
brother for the Board of Works.

Q What is that? A 1 was working for my
brother then for the Board of Works, with a hired
wagon.
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Vito Coined, cross.

Q You were the driver? A Yes, sir.

Q Are you married? A (No, sir.

Q Where do you live! A With my parents,
116 Auburn street.

Q Tony Grateh lives here? A Yes, sir.

Q In the same place that you do? A He lived
there at one time.

Q How many other witnesses in this case live
there? A No one but myself.

Q Who was in the saloon when the shot was
fired? A Well, there was the bar attender, my-
self, Tony Fresco and Arthur Miller.

Q Anybody else? A 1 dont remember any-
body else.

Q Who ran in the dance hall? A Arthur
Miller, myself and Tony Fresco.

Q Who was outside the door when you saw
Baker and Lucy go in? A James Bovino, Tony
Colucci and Tony Gratch.

Q That is all? A Yes, sir.

Q Sure about that? A Yes, sir; that is all I
seen out there.

Q Do you know Thomas Mistretta, or something
like that? A Yes, sir.

Q Was he there that night? A He was there
in the evening, but I don’t remember where he
Was afterward.

Q Was he outside talking to your brother and
you? A I don’t very well remember.

Q Was he in the bar room at the time the shot
was fired? A 1 didn’t see him.

Q The bar room is a little room, isn’t it? A
Sir?

Q No trouble to see everybody in the bar room 7
A No, sir. . .

Q Only three or four people in there at this
time? A Yes, sir; that is all I seen.
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Vito Colucci, cross.

Q Had yon seen him at all there that night?
A Yes,-sir.

Q When? A During the evening.

Q Before this thing happened at all? A Yes,
sir.

Q What time did he go home? A 1 don’t
remember.

Q Why did you go outside? A Because it is
kind of warm, there was nothing doing in the
place and I thought I would go outside for awhile.

Q Just happened to go out, that is all? Had
you heard the story about the gunmen coming
to clean this place up? A No, sir.

Q Wasn’t there such a story going around? A
Not that I heard of.

Q Didn’t you hear that story? A No, sir.

Q Hadn’t your brother told you anything about
it? A No, sir.

Q Hadn’t you heard Bennett talking about it?
A No, sir.

Q Didn’t Lucy say anything about it> A Not
that 1 heard.

.Q You hadn’t heard a thing about it? A No,
sir.

Q What were you talking about in front there?
A 1 wasn’t talking with anyone. .

Q Who was talking? A 1 don’t remember who
was talking.

Q What did Baker say when he came up? A
He says, “Hello” to Chick and “Hello” to the
boys.

Q Anything else? A No, sir; didn* say noth-
ing else.

0 Did Lucy say anything? A 1 don’t re-
member.

Q Did Bennett say anything? A No, sir.
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Vito Colucci, cross.

Q Did Chick say anything? A I don’t re-
member about what they said.

Q How near were you standing to these people?
A Eight in front of the door.

Q The saloon door? A Yes, sir.

Q How far away from them were you? A
About four feet away.

Q You had no trouble to hear what was said,
did yon? A No, sir.

Q Isn’t it a fact that Lucy said she was afraid
to go in? A Didn’t hear her say it.

Q Didnt Bovino say, “Don’t be afraid to go in,
nobody ever bothered you?” A 1 don’t know
about that.

Q Was anything like that said? A 1 don’t
know.

Q Did you hear it? A No, sir.

.Q Why didn’t you stay outside? A Well, my
business was inside.

Q When Baker and Lucy went in you got an
idea your business was inside? A Well, I went in
the bar room then.

Q What for? A 1 had a tray of empty glasses
and’l put them in front of the bar attender and
told him to wash them.

Q Did you carry those out in the street with,
you? A No, I left them on the bar first.

Q You suddenly thought about those glasses?
A Not suddenly, I just thought I would go m.

Q Had you heard about any trouble between
Big Sue and Lucy that night? A No, sir.

Q Nothing at all? A No, sir.

Q Had you heard about any expected trouble
between Baker and Big Sue? A No, sir.

Q As far as you knew, everything was perfect-
ly calm and lovely in the dance hall? A Yes, sir.
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Vito Coined, cross.

Q Just a coincidence that at the same time Lucy
and Baker went in you went in? A Yes, sir.

By Mr. McDermit.

Q Do you know what coincidence means? A
No, sir; I don’t get you right.

By Myr. Van Blarcom.

Q Was it just by chance that you went in the
same time that Lucy and Baker went in? A 1
didn’t go in the hall the time they went in.

Q You say you didn’t go in the hall? A No.

Q It was just by chance you went in the bar
room the same time that Lucy and Baker went in
the hall? A Just happened to go in the bar
room.

Q -And your brother and Bovino just happened
to walk down to the cormer the same time? A
-They were fifty feet away from me when I went
in the bar room.

Q What did they go down to the corner for? A
Something I can’t tell you.

Q Did you hear what they were going down
for? A No, sir.

Q Who went down? A James Bovino, Tony
Colucci and Tony Gratch.

Q You were up in the bar room until 4 o’clock
that night? A Yes, sir.

Q What were you talking about with Gratch,
Chick, Joe the Kid? A 1 wasn’t talking about
anything. 1 fell asleep at the table.

Q Before you fell asleep what was said? A
We were thinking about how such a thing could
. happen.

Q Talking it over, weren’t you; talking the
case over, werent you, what had happened? A
We wasn’t talking it over, just wondering who
could ever done it.
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Tony Fresco, direct.

Q Yon were talking it over, weren’t yon? A 1
didn’t stay there to listen a whole lot abont it
because I fell asleep.

Q Yon made a statement to the police, didn*
yon? A Yes, sir.

Q Two days after this happened? A Yes, sir.

Q Were yon asked to tell anything yon knew
abont the case? A 1 don’t remember. 1 know
I answered everything they asked me.

Q Did yon tell the police that yon had been
outside with your brother, Bovino and Joe the
Kid? A 1 don’t remember very well.

Q Is this your signature? A Yes, sir.

Marked S. 13 for identification.

Q Did yon see your brother and Bovino go out
of the hall to the street? A Did I see them go
out?

Q Did yon see them go out when they were
standing there talking to yon in front? A No; I
just happened to go out, and they were out there.

Q They were out already? A Yes, sir.

Q Yon didn’t know whether they went out
through the bar room or through the hall? A No,
sir.

TONY FRESCO sworn in behalf of defendant.
Direct examination by Mr. McDermit.

Q Where do yon live? A 245 Adams street.

Q How long have yon been in this country? A
Twenty-two years.

Q Are you married or single? A Married.

Q Do you remember one night in April, 1914,
being at Chick Collins’ place? A 1 do”

Q Do yon recall the hearing of shooting at the
place, were yon there that night? A 1 was.
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Tony Fresco, direct.

Q What time in the evening did yon go there?
A Nine o’clock.

Q What time did you leave there? A 1 left
there about 12 o ’clock.

Q Do you know Jim Bennett, or James Bovino,
the defendant? A 1 do.

Q How long have you known him? A About
five years.

Q Do you know Colucci, who was known as
Chick Collins, the proprietor of the dance hall?
A T do.

Q How long have you known him? A Since I
was a boy.

Q Known him a good many years? A 1 do.

Q You and he live in the same neighborhood?
A 1 do.

Q Tell us what you know about what took place
there that night? A Well, I was in the bar room.
We was playing a game. We. was. in the dance
hall playing an Italian finger game. Then, we got
through and I went into the bar room; we was all
through with the game and I went into the bar
room and there was Miller there and another
fellow.

Q What Miller? You say there was Miller
there; you mean Mr. Miller, the police officer? A
The police officer, in the bar room, taking a drink,
and all. at once we heard a shot and we ran in.

Q 'When you got in the hall, what did you see?
Just explain in your own words what you saw in
there and what was said. A I ran in, I ran along-
side, on .the right hand side of Frank Baker, on
the right side of him; that is all I seen, and they
(x "him in the bar room; that is all I seen.

Q Bid you see any gun there? A No, sir.

Q Did you see any pistol at all? A No, sir.
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Tony Fresco, direct.

Q Did you see any pistol in the bar room or
any gnn in the bar room at any time? A I don’t
remember seeing it.

Q Did yon see Officer Miller take the gnn away
from Baker or away from the special officer? A
I don’t remember seeing him.

Q Do yon remember seeing Sue or Lucy in the
bar room at any time after the shooting? A I
dont remember them. They were inside, hut I
don’t remember who else was there.

Q Was Bennett in the bar room at the time
that you went in after the shooting there? A No,
sir.

Q How do yon know that? A Because I went
in; I didn’t see him there.

Q Was Chick Collins in there? A No, sir.

Q When had yon seen Bennett before that? A
After we got through playing a game I went in the
bar room; I didn’t see him.

Q Do yon know wdio did that shooting down
there? A No, sir.

Q How many people were in the bar room at
the time that you heard the shot? A 1 don’t re-
member now how many was in. There was a few
of us in there, but I don’t remember.

Q Were yon scared that night? A Well, why
should I be scared? I wasn’t doing anything.

Q Were yon frightened? A 1 went in, and I
don’t know who it was. 1 wasn’t frightened be-
cause I didn’t know nothing.

Q How did the shot sound to yon; was it loud
or low or how? A It was a pretty loud. shot.

Q Did yon see the patrol wagon there? A No,
sir.

Q Didn’t yon see the ambulance there? A Oh,
yes; I remember seeing the ambulance there.
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Tony Fresco, cross.

Q Did you see Baker go away from the saloon
to the ambulance? A 1 stood inside in the bar
room.

Q Was there much of a crowd in the bar room
there? A Quite a few of us.

Q How many? A I don’t remember how many

there was; I should say about ten or eleven. 10
Q Were you there at all that night? A In
the bar room?
Q Yes. A I was.
Q How long were you in the bar room? A As
soon as the patrol, went away then I went home.
Q What time did the patrol go away? A 1
don’t remember the hour now.
Q What time was the shooting that you heard?
A 1 don’t remember what time it was.
Q You don’t seem to have much of a recollec- 20
tion of that night? A I don’t remember.
Cross examination by Mr. Van Blarcom.
Q What were you doing there? A 1 went
there to play a game of cards.
Q Wdiat time did you come? A Nine o’clock.
.Q Were you married at that time? A No,
sir.
Q How long have you been married? A Five
or six months. ® «30
Q Married an Italian girl? A Yes,, sir.
Q Who helped Baker out of the dance hall after
he was shot? A 1 don’t remember who helped
him. I seen Miller and a special officer.
Q Take him out in the bar room from the dance
hall? A Yes, sir.
Q You testified in the last trial here, didn’t you?
A 1 was.
Q Did you testify at the last trial that you saw 40

Chick and Jim Bennett and Arthur Miller take
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Tony Fresco, cross.

Baker from the dance hall to the bar room? A
What is it?

Q (Question read). A Yes, sir.

Q Is that true? A As |1 seen.

Q You saw it? A Yes, sir.

Q When did Bennett and Chick come into the
dance hall? A Dance hall?

Q Yes. A Why, after Baker was taken in the
bar room and then they come in.

Q You said a minute ago you saw Chick and
Bovino and Miller take Baker from the dance hall
to the bar room? A No, I thought you meant to
the front door.

Q (Question read). “Did you testify that you
saw Chick and Jim Bennett and Arthur Miller take
Baker from the dance hall to the bar room? A No,
sir.

Q Baker taken out into the street? A 1 don’t
remember.

Q You were there, weren’t you? A 1 don
remember him going out.

Q He didn’t go out? A I don’t remember.

Q Did you hear any conversation, between Lucy
and Big Sue in the bar room? A No, sir.

Q Did they say anything? A I don’t remem-
her listening to them say anything.

Q Were you there at all? A 1 was.

Q Who was out in the bar room when the shot
came? A There was me, Miller was standing at
the other end of the bar talking to another fellow,
and I was on this other side of the bar.

Q Who was there? 1 don* care where they
were standing. A I don’t remember who was
there.

Q How many people were in the bar room at the
time this shot came? A Three or four of us.
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Q Can’t you name them? A I don’t remember
who they was. 1 know it was Miller and another
fellow talking at the end of the bar. I don’t know
who it was.

Q Was Vito there? A He was a waiter. He
was coming in.

Q Coming in from where? A From in the
dance hall.

Q He was coming out of the dance hall? A
Yes, but he was there, he was a waiter.

Q Where was he when the shot was fired? A
He was in the hall, in the bar room.

Q Are you sure about that? A I know I was
there.

Q I am not talking about whether you were
there, I want to know whether Vito was in the bar
room when' the shot was fired? A Vito was in the
bar room.

Q Was he? A Yes, sir.

Q Are you sure about that? A Yes, sir.

Q Do you know Thomas Mistretta? A 1ks,
sir.

Q Was he there? A Yes, sir; he was talking
with Frank Miller, the officer.

Q Have you talked with him outside this morn-
ing? A No, sir.

Q Have you seen him outside this morning? A
Out here?

Q Out in the hall, right out of the court room?
A Not to talk to him.

Q Have you seen him outside this morning? A
I did see him.

Q And yesterday? A No, sir.

Q You haven’t spoken to him, have you? A
Ho, sir.

Q Why not? A Speak about what?

10

20

30

40



10

20,

30

4b

Eleanor Bovino, direct—cross.

Q Talk about everything else but this? A Yes,
sir.

By Mr. McDermit.

Q Did you'see anybody throw a glass there at
Baker? A 1 don’t remember.

ELEANOB BOVINO, sworn in behalf of de-
fendant.

Direct examination by Mr. McDermit.

Q You are the wife of the defendant here, James
Bovino? A Yes, I am.

Q You have been married to him since the
trouble at the dance hall? A Yes, I have.

Q Do you know James Bell, the detective there?
A Yes, I do.

Q You remember having a conversation with
him at police headquarters, you remember hearing
a conversation at police headquarters at the time
of the first arrest of your husband between your
husband and. Bell? A Yes, I do.

Q Did this conversation take place: Bovino
said, “ How does Baker say I shot him,” and then
did Bell say, “ Baker didn’t say you shot him but
that you knew who shot him?” A Yes, he did say
that.

Q Positive about that? A Positively sure.

Cross examination by Mr. Van Blarcom.

Q Where did that take place? A At police
headquarters.

Q When? A On a Saturday afternoon, the
same week as the shooting.

Q What date was it? A 1 don’t know what
date it was.
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Eleanor Bovino, cross.

Q How long have you been married? A Since
last June.

Q What was your right name before you were
married? A Eleanor Cunningham.

Q Was it Conroy? A Cunningham.

Q Were you known under the name of Conrov?
A Yes, I was.

Q I understand you were engaged in prostitu-
tion before you were married? A Never since I
have been with Bovino.

Q How long before you were married to him?
A Never for a whole year X wasn’t.

Q Before you married him? A No.

Q You were living with him before you married
him, weren’t you? A Yes, but I was never sub-
ject to prostitution while I was with him.

Q Never subject to it? A Whatever you call it.

Q What are you living on now? A 1 have
work.

Q Whereabouts? A 149 William street.

Q Who for? A For Mrs. Skipp.

Q How much work do you do there? A About
tour days a week.

Q That is all you have to live on? A What I
can’t get from my expense, I get it by my father-
in-law.

Q Where were you living at the time of this
shooting? A On Union street.

Q How long had you lived there? A 1 can’t
tell you that, I don’t remember how long.

Q Living with Bovino at that time? A No I
wasn’t living with him,, no.

A AY°U weren,t living with him at the time of

n Shmimg? A 1 never ready did live with him.
H What do you mean by that? A 1 never

hved with him, but he often came to see me.
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Donato Coined, direct-cross.

Q Did yon ever live on Cottage street? A Yes,
I did.

Q When? A That is over two years ago, I
can’t remember when it was.

Q What did yon live on after yon were married?
A He was working.

Q Where? A He took np the census, and he
was working in New .Y°rk.

Q Whereabouts in New York? A 1 don’t
know the name of the street; anyway he was a
driver.

Q How long did he have this job? A Quite
awhile. He had it all the time. He was working
since we got married.

Q He was always a steady worker? A Yes,
sir.

Q Before he was married and after? A Yes;
he was always working when he was with me.

DONATO COLUCCI, recalled by Mr. McDermit.
Direct examination by Mr. McDermit.

Q At the time of the first arrest did yon ask
Officer Miller or Sergeant Bell to take you and
Jimmie Bennett np to see Baker? A Yes, sir.

Q Did he say to you in response to your re-
quest, “ There is no use, Chick, of taking you and
Jim up to see Baker. He doesn’t accuse any of
you.” Did he say that? A That is just what he
said.

Cross examination by Mr. Van Blarcom.

Q When was that, Chick? A That was the
following day, that was on the 22d of April.

Q Before he died, wasn’t it? A Before he
died; yes, sir.
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Angelina Scria, direct.

ANGELINA SCRIA, sworn through the inter-
preter in behalf of the defendant.

Direct examination by Mr. McDermit.

Q Where do you live? A 275 Adams street.
Q Is that on the corner of Adams street and
Oliver street? A Yes, sir.

Q You know Janies Bennett here, Janies Bo-
vino? A Yes,

Q How many years do you know him? A
Since the time I came to this country.

Q Do you know Chick Collins? A Yes.

Q Do you remember the night of February 21,
1914? A Yes, sir.

Q Are you married? A Yes, sir.

Q Any family? A Yes.

Q What floor of this corner house do you live
on? A The top floor.

Q Do you remember that night whether your
husband was home or not? A ;No, he wasn’t
home.

The Court. How is this relevant.

Mr. McDermit. Just to show the circum-
stances while she was waiting.

The Court. Yes, you can ask her as to the
night of February 2ist.
Q What night are you talking about? A What

question you asked me, I am answering your ques-
tion.

By the Court.

Q What night do you refer to? A Whatever
you asked me I answered you.

Q (Question repeated). A You didn’t men-
tion any evening or night. Whatever question you
* G*me I answered you.
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Angelina Scria, cross.

By Mr. McDermit.

Q Do yon remember the night of the trouble at
Collins’ hall on Oliver street? A Yes.

Q Where were you that night? A At the
window.

Q What did you see, if anything? A 1 didn’t
see anybody, only I saw three persons talking.

Q Who were they? A Chick Collins, Jimmie
and another young man. I did not know him.

Q Where were they talking? A On the corner
where the coffee house is.

Q How long did you see them there? A As
soon as I looked out the window I saw them.

Q Did you hear anything? A After awhile
they were on the corner I heard a shot fired.

Q What did they do after the shot was fired?
A After they heard the shot they turned around
and they ran toward the saloon.

Q Why were you at the window so late at night
time for? A Nothings5I was waiting for my hus-
band.

Q How do you know that was a shot? A
Think I am a baby?

Mr. McDermit. 1 ask to strike that out.
The Court. Tell her to answer the question
how she knows it is a shot, and not to ask
questions.
A Don’t you think I heard shots before? I heard
many times shots.

Cross examination by Mr. Van Blarcom.

Q Lots of shooting down in that neighborhood?
A No, I heard many shot 4th of July.

Q Was it a loud shot you heard that night or a
low shot? A Not very loud.
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Q No trouble to tell what it was away down to
the corner of Adams street? A Sure, I imagine
So. . -

Q Was there any doubt in your mind about this
being a shot? A Sure, I imagine right away it
is a shot.

Q What time was it? A 1 don’t remember
what time it was; 11, half past 11 or midnight.

Q What were you sitting up for? A 1 was
waiting for my husband.

Q What for? A Don’t you think the wife has
to wait for the husband?

Q Do you always wait up for your husband
when he goes out? A When I felt like waiting for
him I did, and when I didn’t T didn*.

Q That night you felt like it? A Yes; I was
sewing there and I waited for him.

Q What time did you start to sew? A After
supper right away.

Q What time did you have supper? A Half
past five, when my husband came home.

Q Then you started to sew and you sewed until
this shot came; is that right? A No; I felt sleepy.

Q What did you do when you felt sleepy? sA 1
looked out of the window.

Q Then you say those three men standing on
the corner? A Yes, sir.

Q Who were they? A Jimmy, Chick and an-
other man. I don’t know who he was.

Q You didn’t know Tony Cratch? A I know
now, after they told me, but I did not know then.

Q Who told me? A Everybody, because I
know him; he is a neighbor of mine.

Q Who is everybody that told you? A All the
people; all the population.

Q What did they tell you? A They asked me
who were the three fellows on the cormer. 1 said
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Angelina Scria, cross.

I only know two fellows, Jimmie and Chick, and
then they mention this one’s name.

Q Then everybody told yon Tony Cratch was
the third one! A Yes, sir.

Q Name one person that told yon Tony was the
third one. A It was a woman, women talking to-
gether.

Q Who were they? A 1 don’t remember these
things.

Q Don’t remember the name of anybody that
told yon, do you? A No, I don’t remember; they
were talking.

Q Yon live on the third floor, don’t you? A
The last floor.

Q Is that the third floor; is the building three
stories high or two? A Three.

Q You lived on the third floor? A Yes.

Q Right at the corner? A Yes.

Q Were these men standing on the same corner
as your house or on a different corner? A No,
where the coffee house is.

Q Is that straight across the street from where
you live? A Yes.

Q Did you see anybody else running toward
Chick’s place except these three men? A When
the shot was fired these three people started to run,

.and other people passing by them started to run

also.

Q How many people? A 1 didn’t count them.

Q Did you look out of your window? A Yes,
I did, but then I went in.

Q What did you see when you looked out? A
When I saw these people going in the saloon I got
frightened and I went in the house.

Q Did you watch Chick go in the saloon? A

Yes.
Q Did you see Bennett go in? A Yes.
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Q How long did they stop outside before they
went in? A Nothing, they went right in.

Q They didn’t stop outside at all? A No.

Q Sure about that? A Yes.

ANNA GURTLER, recalled for
Further direct examination by Mr. McDermit.

Q When you were sworn as a witness before in
the court room I asked you some questions. Among
the questions I asked you was this question: “ Who
did the shooting?” And the answer was, “I don’t
know. Didn t you so testify at the trial before
Judge Martin several weeks ago? A No, sir.

Q You did not. This question, “ What?” “A
I don’t know who done the shooting, but the gun—
the shot was thrown and the gun was fired on the
floor—it was dropped.” Didn’t you testify to that?
A The gun was dropped; yes, sir.

Q Didn’t you testify in this language just as I
have used it here?

By the Courtr

Q The question is not what the fact is, but the
question is, did you say in answer to this question
the answer that has been read to you? Did you say
that at the other trial, two weeks ago? A 1 said,
I seen the gun dropped on the floor.

Q Did you say precisely what has been read to
you? A Read it over again.

By Mr. McDermit.

The first question is, “Who did the shoot-
ng?” and the answer is, “I don’t know.” Did you
moke such a response as that at the last trial? Did
you answer that way? A No, sir.'

Q And then did I put this question to you, and
Aid you answer as follows: “I don’t know who
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Anna Giirtler, direct.

done the shooting, hut the gun—the shot was
thrown and the gun was fired on the floor it was
dropped.” Did you use that language.

By the Court.

Q Were you asked that question, and did you
give that answer? Did you give that answer the
same as it is here? A Yes, sir.

By Myr. McDermit.

Q The next question was asked you, “Who
fired the gun on the floor or dropped it?” And
the answer is, “I couldn’t tell.” Did you give that
testimony, or didn’t you, in the other trial?

The Court. The question ought to be spe-
cifically, “Were you asked that question, and
did you give that answer?”

Q Were you asked that question, and did you

give that answer?

The Court. Answer yes or no.
A I said I didn’t know.

By the Court.

Q Answer the question, yes or no. Were you
asked that question, and did you give that answer?
A WrTiat is that?

By Mr. McDermit.

Q “Who fired the gun on the floor or dropped
it?” That question was asked you at that trial
and the answer is, “I couldn’t tell.”” Did you
make such an answer? A No, sir.

Q That isn’t so? A No, sir.

Q And then another question was put to you,
“What?” And the answer was, “I don’t know.”
Did you make-such an answer as that to me, was
the question put to you, and did you make such an
answer? A What is that?
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Q I said to you, “What?” and the answer you
said, “I don’t know.” Did you make such a reply
as that? A 1 don’t know who done the shoot-
ing.

Q Yes. Did you? A 1 don’t know if I did or
not.

Q Did you make this answer or response to a
question put to you at the other trial? “Did she
talk to anybody,” that means Big Sue, “ when she
*sat down,” and then this answer, “ She spoke to
somebody; I don’t know who.” Was such a ques-
tion put to you, and did you make such an answer ?
A No, sir.

Q Now, then, this question: “Now, who was it
that dropped this gun?” “A I don’t know who
dropped it.” Did you make such an answer in
response to the question I have just read? A 1
said I didnt know who dropped it.

Q You did say that?

The Court. Answer the question, yes or no.

Q Did you §ay, “I don’t know who dropped it.”
A Yes, sir.

Q And in response to a question from the
Court, the Court said to you: “Did you see who
dropped the gun?” and did you make an answer,
“No, sir?” A Yes, sir.

Q “When did you tell that to Mr. Godfrey?”

“A Mr. Godfrey has got my statement?” Do
you remember that question and answer at the last
trial? A No; I gave Mr. Godfrey—

Q Do you remember that question and answer
at the last trial? Did you make such an answer?
A What is it?

Q “When did you tell that to Mr. Godfrey?”

‘A Mr. Godfrey has got my statement.”

The Court. How does that contradict any-
thing she said?
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Mr. McDermit. 1 am giving her the bene-
fit of what follows it.

A No; I never gave that thing to Mr. Godfrey.
By the Court.

Q No; that is not the question. Did you answer
10 that way at the other trial?

By Mr. McDermit.

Q Did you? A 1 don’t remember.

Q The next question, “Yes. He told you if
you didn’t tell the truth he would lock you up,
didn’t he?” A Yes, sir.” A He said—

QO Did you testify at the last trial that way?
A Yes, sir.

Q “When did he tell you he would lock you up

20 if you didn’t tell the truth today?” And you
answered this: “This is the truth—nobody told
me the other time—if I wouldn’t tell the truth on
the jury I would get locked up.” A At the time
I made my statement?

Q Did you answer that question that way at
that time? A Yes, sir; if I would not say the
truth I would have been locked up.

The Court. What does that contradict?

30 Mr. McDermit. 1t doesn’t contradict any-
thing.

The Court. The question you asked this
witness was whether or not Godfrey told her
if she didn’t say Bennett shot Baker that she
would be locked up. Now, you are saying that
Godfrey told her that if she didn’t state the
truth she would be locked up.

Q Didn’t you swear that the girl, Mary Weber,
wasn’t there? “ You swore this girl .wasn’t there,”
40 meaning one Mary Weber. “The Court, (mdicat-
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eating Mary Weber.) A Yes, sir.” A She was
there.

Q Didn’t you swear she wasn’t there! A No,
sir; I said she was there.

Q “You swore this girl wasn’t there?” “A
Mary Weber, yes, sir.” A No, sir; I said she
was there.

Q I ask you whether you didn’t make that re-
sponse to that question.

The Court. Read the question.

Q “You swore this girl wasn’t there?” “A
Mary Weber, yes, sir.” A 1 said she was there.

Q You say you didn’t say that? A I said she
was there.

By the Court.

Q Did you say that or pot at the last trial? A
No, sir; I said she was there.

By Mr. McDermit.

Q Now, didn’t you say this, “ You told us a
minute ago that after the slapping—” A
“The shooting occurred.”

“Q No, after the slapping that Sue came over
and sat down at the table. Is that so or not?”
“A Sue was sitting with us at the table.” A 1
was sitting with Sue.

Q Then your statement there isn’t true? A 1
hadn’t been sitting with Sue all the night. I never
bothered with anybody there.

Q Didn’t you testify at the last trial the follow-
ing in answer to the following questions: * She
was sitting at your table when the actual shooting
occurred, wasn’t she? Yes or no. A Yes, sir.”
A Sue was sitting at our table?

Q Didn’t you say, “Yes, sir?” A No, sir;
»wue was Sitting at the other table.
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Anna Gurtler, direct.

Q Didn’t yon say that in answer to the ques-

tion? Listen to the question: “ She was sitting at
your table when the actual shooting occurred,
wasn’t she? Yes or no. A Yes, sir.” A No,
sir; I didn’t say that at all.
v Q Didn’t you say this: “Did they tell you that
Mary had sworn that Bennett had shot Baker and
that he had dropped the revolver?” And did you
answer, and say, “Yes, sir?” A No; they told
me—

Q I asked you whether or not you heard that
question at the trial, and did you answer the same
as it is here? A They told me—

Q No. Did you or did you not answer as I have
read from this question? A Yes, sir; I heard
that.

Q You heard it? A Yes, sir.

Q Did you testify to it that way? A That I
testified that way?

Q Yes. A I haven’t testified that; no, sir.

By the Court.

Q Were you asked that question at the last
trial, and did you make the answer read to you?
Please answer that yes or no? A No, I haven t
made that.

Q (By Mr. McDermit.) Then, this question:
“They told you that? A Yes, sir.” Did you
make that?

The Court. Don’t you understand what you
are answering?

Witness. Yes, sir.

By the Court.

Q The question is not what the fact is or what
happened on the night of April 21, 1914, but the
question is, were you asked at this other trial when
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you appeared as a witness this particular question,
and did you make the answer that is read to you;
that is the question, whether you made that state-

ment in answer to that question, A No, I haven’t
made that.

Q {By Mr. McDermit) Then the question,
“And they told you you must tell them that? A

Yes, sir.” A They said I must tell them what I
know.

Q Did you make such an answer to that ques-
tion as I have just read to you? A No, sir.
Q Then the question was, “And if you didn’t

tell them you would be locked up? A Yes, sir;
they told me.”

Q Did you make such answer to the question I

have just read to you during the last trial in court
here?

By the Court.

Q Answer yes or no. A No, sir.

Q {By Mr. McDermit.) “Now, then you be-
lieved you would be locked up if you didn’t tell it,
didn’t you? A Yes, sir; I know that.” A Yes,
I know I would be lockediup.

Q Did you answer such a question as that the
last time? A I knew I would be locked up.

The Court—Answer whether or not you
said that in answer to that question?

Witness. No, 1 did not.

Q Now, tell us the truth. No one will lock you
up. The Court will take care of you. Now, tell
us the truth. You don’t know anything about this
shooting, do you? A Will I start from the first
and tell it? Q You don’t know anything about
this shooting, do you? A I just seen the shot
fired and the gun dropped. Q That is all you
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Testimony of Anna Gurtler, read in evidence.

know about it? A Yes, sir.” Is that what you
testified to before?

The Court. Did you say these several an-
swers to the different questions?

Witness. 1 said that I seen the gnn dropped.

Q Did you say what I have read to you here
10 in response to those questions?

The Court. Did you say those answers at
the last trial in answer to the questions re-
spectively?

Witness. No, 1 have never said anything
like that.

By Mr. Van Blarcom.

Mpr. Van Blarcom. 1t seems to me the only
way the jury can get thisintelligently before
20 them is to have the entire record read so they
can see what questions were read and what
answers given.
The Court. You offer to read the entire
testimony of this witness at the last trial?
Mpr. Van Blarcom. Both the direct and cross
examination. Without asking the witness any
questions I offer to read the testimony at the
last trial of this witness, both the direct and
cross examination.
The Court. 1 don’t hear any objection.
(Testimony of Anna Gurtler at the former
trial read to the jury.)
Q Do you live in Newark? A Yes, sir.
Q Where do you live. A 73 Lister avenue.
¢ How long have you lived in Newark? A A

m Q11 Were you acquainted with the defendant

here, who is known as Bennett? A Sir?
40 Q Do you know James Bennett, the defen

A Yes, sir.
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Testimony of Anna Gurtler, read in evidence.

Q Do you know him under that name or under
the name of Bovino? A James Bovino.

Q How long have you known him? A Not so
very long; only going down to the dancing hall.

Q Collins’ dance hall, 238 Oliver street? A
Yes, sir.

Q Were you there the night of this shooting?
A Yes, sir.

Q How many times had you been there before
that? A I had been there quite often.

Q And what time did you go in three that
night? A 1 went there between 8:15 and 8:30; I
don’t know which.

Q And did you see Bovino in there that night?
Bid you see Bovino there that night? A Yes, sir.

Q Did he come before or after you did? A He
was there before I was there.

Q And did you know a man named Baker? A
Yes, sir.

Q Also known under some other name, was he?
A Yes, sir.

Q What was his right name? A They used
to call him something else in Italian.

Q Was it Meserintino, or something like that?
A Yes, sir; something like that.

Q When did Baker come? A He came after
I came.

Q Can you say about what time he came in?
A No, sir.

Q Anything happen that night that you saw?
A Shooting occurred.

Q Now>tell the jury here all about the shoot-
ing. A Well, I left my house about 8:20 o’clock.
I went over to Chick Collins’ saloon; the girls
asked me to come over and have a drink and I
went over and had a drink. Frank Baker came in
with Lucy; then Susan Brown went over_

gg-
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Testimony of Anna Gurtler, read in evidence.

The Court. Do yon know Lucy’s last name?
Witness. No, sir.

A (Continning.) Then Susan Brown goes over
to Baker and either he or her slapped him in tne
face—j don’t know which first—then he slapped
her in the face; then Mr. Bennett goes over there
and argues or something—I don’t know which
and then Susan goes over and holds Mr. Bennett
back; and then the shot was fired and the gun
dropped; then Mr. Baker said, “I am shot;” then
the crowd gathered out and I gathered out with
the crowd, because I wouldn’t come up here to tell
any lies, because I got a crippled brother and poor
father to take care of and there is no one home to
take care of them.

The Court. You were not asked that. Strike
it out.

Q How long have you known Sue Brown? A
Susan Brown? 1 don’t know her very long. 1 only
know her through going to the dances, that is all.

Q At the time of this shooting how long had
you known her? A About two or three months,
that is all I know her.

Q Who did the shooting? A 1 don’t know.

Q What? A 1 don’t know who done the shoot-
ing, but the gun—the shot was thrown and the gun
was fired on the floor—it was dropped.

Q Who fired the gun on the floor or dropped it?
A 1 couldn’t tell you.

Q Where were you sitting when the shooting
took place? A Sitting? . R ”

Q Whereabouts were you sitting when tne
shooting took place? A Down that way like (in-

dicati%)

Q ell, now, turn around and look at that map
and see if you can recognize it. A Not very far
down from the door.



349

Testimony of Anna Giirtler, read in evidence.

Q From which door? A From the dance hall
door.

Q From the door that goes out into the hall?
A Yes, sir.

Q And who was at your table? A Susan
Brown and Lucy—*

Q At your table? A Yes, sir.

Q Who else was at your table? A Lucy and
Cooper.

Q Did you know Mary Weber? A Yes, sir.

Q Where was she? A 1 haven’t seen Mary
Weber there.

Q You mean the girl that sits over there (indi-
cating) you didn’t see in the dance hall that night?

Answer the question, please. A 'Yes, she was
there.

The Court. What do you call this girl (in-
dicating Mary Weber) ?

Witness. 1 dont know her last name. 1
didn’t know her last name.

Q Where was Mary. A She was sitting down.

Q With whom? A With us.

Q Now, who struck the first blow between Sue
and Baker? A Who struck first, did you say? If
I am not mistaken I think Sue struck him first.

Did Baker strike a blow. A Sue struck at
Baker and Baker struck her back.

Q Where did he strike her. A On the face.

A ?at_ was the very next thing that happened
then" A The shooting occurred.

Q Well, what happened just before the shooting
took place? A What happened?

Q Just before the shooting took place? A
they each slapped each other in the face.

Q Then what did Big Sue do? A What did
she do?
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Testimony of Anna Gurtler, read in evidence.

The Court. Answer the question. Do not
take so much time, please.
A Sue? 1 dont know what Sue done. I am

telling you just what I told you first off; that is
all I Know. !

Q Why,yousaw her,didn’t you? A Yes, s1r,
I seen her. 5

Q  Whycan’t you tell uswhat she didalter
Baker slapped hei;? A Then—I left my house
about 8:30 o’clock—

Q Now, wait a minute. You saw this woman
called Big Sue? A Yes, sir. 'y

Q And you saw Baker slap her? A Yes, sir.

Q What did she do right after she was slapped.
A She went away.

Q Where did she go? A She went back to her
place and sat—

Q Yes, and Bennett was
wasn’t he? A Yes, sir.

Q And what happened when she went back and
sat down? A The shot was fired.

Q How long was she sitting there before the
shot was fired? A Didn’t sit any longer; I just
went out when the crowd gathered out.

Q I am not asking you what you did.
long did this Big Sue sit down at the table before
S it was fired? A She didn* sit down very

sitt.ing there, Eoo,

10IQ “DiiAshe talk to anybody when she sat down!
A She spoke to somebody; I don’t know who.
Q Who was it she spoke to?
Mr. McDermit. She says she don t know
wifio.
Q Who was it she spoke to? A To some ¢
q Who was the man? Who was the ma*
Don’t take so much time. A Some man goes
to Chick’s. I don’t know who.
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Testimony of Anna Gurtier, read in evidence.

Q Was it Bennett? A Yes, sir.

Q Why did it take you so long to answer that?
A I get nervous. I never was in front of a jury
in my life.

Q After she spoke to Bennett what did Bennett
do? A Bennett got up.

Q What did he do? A Then the shot was
fired and the gun was dropped on the floor.

Q How long after Bennett got up was the shot
fired?? A About ten minutes.

Q What happened between the time Bennett got
up and the shot was fired? A The fellow was
shot.

Q No. Before he was shot and after Bennett
got up what took place? A The shooting oc-
curred then.

Q No. Just before the shooting took place
what happened? A There was an argument.

Q Who had the argument? A Mr. Bennett
with Mr. Baker.

Q And Baker? Yes. How near to you were
these men when they were arguing? A They were
near the door and I was down further from the
door.

Q Yes, and I understand, hut about how far
away were you from them? A Way down far.

Q Indicate in the room some distance. A
Here is the door (indicating) and a little ways
down I was sitting.

Q Well, about how far? As far as partition

there? A No, about as far as, now, to the door;.

I was sitting right down there.

Q You were only sitting two or three feet away
from thepi then? A About three or four feet,
where the dressing room is with a long curtain.

Q Now, who was it that dropped this gun? A
I dont know who dropped it.
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Testimony of Anna Gurtler, read in evidence.

Q What? Who was it dropped the gun? Who
dropped the gun? What reason is there that you
can’t answer that question?

Mr. McDermit. She has already answered
it, I submit, your Honor.

The Court. Did you see who dropped the
Srmp!

Witness. No, sir.

Q Why was it you could not see who dropped
the gun? Why was it you could not see who
dropped the gun? Is there any reason you do not
want to testify? A 1 want to testify.

Q Are you afraid of anything? A No, sir.

Q Anybody been talking to you about this case?
A No, sir; nobody at all.

Q Why is it you cannot tell us why you didn’t
see? A Mr. Bennett dropped the gun.

Q Mr. Bennett dropped the gun? A Yes, sir.

Q Why didn’t you say that before? A You
see, I get nervous. I never was in a place like this
in my life.

Q What are you nervous about?

The Court. Did you see him drop the gun?

Witness. Yes, sir.
' Q Has anybody said anything to yon about
testifying in this case? A No, sir; nobody at all.
There is no one ever comes to my house, because
I got a poor father and poor crippled brother o
take care of. o

The Court. Never mind about that.

was stricken out before.

Q Now, who fired the shot? A Mr. Bennett

0 Apgd after the shot was fired where i
people A They gathered out. I gathered out
with the girls—I went home.
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Testimony of Anna Gurtler, read in evidence.

The Court. What do you mean “I gathered
out?” You mean you went out or stayed in?

Witness. 1 went out.
Cross examination by Mr. McDermit.

Q Why did you lie here a few moments ago and
say you didn’t know who dropped the gun? Why
did you lie here a few minutes ago and say you
didn’t know who dropped the gun? You lied then,
did you? A 1 told the truth now, didn’t 1?

Q You lied then, did you? You lied then, did
you? Yes or no. You understand the question?
A Yes, sir.

Q You lied then, didn’t you? Yes or no. Or
are you lying now? Which is the truth and which
is the lie? A The truth.

Q Well, then, why did you lie here? A Well,
I tell you I get nervous; I never was in front of a
Court like that. If I was it would be different.

Q That is the reason you commenced to lie and
commit perjury, was it?

The Court. Now, which do you say is the
truth ?

Witness. What 1 just told that man (indi-
cating). ,

The Court. The last time?

Witness. Yes, sir; what I told him.

The Court. What is that?

Witness. That I seen the shot.

Q Is this the first time that you ever said you
seen the shot? Who did you tell that to before
you came on the witness stand today? This gen-
tleman here, Mr. Godfrey? A Yes, sir.

Q You told him that today, didn’t you? You
are playing your part well. What time of day was
it today you discovered that Bennett fired the shot
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Testimony of Anna Gurtler, read in evidence.

and dropped the gun? What time did you tell Mr.
Godfrey that today?
Mr. Van Blarcom. 1 don’t think she said

e she told it to him today. I don’t remember

any such testimony. She said she told it to
him.

Q You know this gentleman here, Mr. Godfrey?
A Yes, sir.

G And you had told him before you took the
witness stand? A That I was going to tell the
truth. "

Q That Bennett had dropped the gun, didn t
you? Did you tell him that? Yes or no. A Yes,
sir.

Q And you told him that Bennett had shot at
Baker, didn’t you? A Yes, sir.

O And yet, notwithstanding that, you take the
stand here and you lie and say that is not true, that
Bennett did not shoot him and Bennett did not
drop the gun? Wow, which story do you want us
to believe?

The Court. She did not say that. She said
the true statement is that she did see who did
the shooting and who dropped the gun, and it
was Bennett. .

Q Then, you were lying to the jury when you
m 1 the statement that ,.. didnT know who
dropped the gun, werent you? A I did tell it
now, didn’t I?

. Iy
Q But weren’t you lying to the jury you no

you said he didn’t drop the gun, is that right,
it that your conscience troubles you an vy
frXng to tell the truth that he didn’t drop the

gun, is that it?
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Testimony of Anna Gurtler, read in evidence.

The Court. Which question do you want
answered?

Mr. McDermit. The last question I put.
Q Can’t you answer that? A What is that?

The Court. Do you understand what he
means ? Did you understand what that last
question means ? Do you know what he means ?
What he says—what he asked you?

Witness. What is it you asked me, please?

Q (Question read.) A No, I am trying to tell
you the truth. I am telling the truth because I
wouldn’t come here and swear like that—I wouldn’t
come here—I am telling the truth.

Q You are trying to tell the truth? A No; I
am telling the truth.

Q Why didn’t you tell it first?> A 1 told Mr.
Godfrey 1 would tell the truth.

Q When did you tell that to Mr. Godfrey? A
Mr. Godfrey has got my statement.

Q Yes. He told you if you didnt tell the truth
he would lock you up, didn!t he? A Yes, sir.

Q When did he tell you he would lock you up?
When did he tell you he would lock you. up if you
didn’t tell the truth today? A This is the truth—
nobody told me the other time—if I wouldn’t tell
the truth on the jury I would get locked up.

Q How long ago was it he told you that? A
When I went and gave my statement.

Q You put nothing in your statement that Ben-
nett had dropped the gun, had you? A Yes, sir;
in the statement I gave—

Q When did you give the statement that Ben-
nett dropped the gun? A When I give the state-
ment the last time.

Q You were before the Grand Jury, were you,
and you swore that Bennett didn’t drop the gun,
didn’t you? A No.
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Testimony of Anna Gurtler, read in evidence.

Q What? A I said Bennett dropped the gnn.

Q Only to Godfrey?

Mr. Van Blarcom. You are talking about the
Grand Jury now. She said—she testified that
she said that before the Grand Jury.

Q You were before the Grand Jury, weren’t
you?

The Court. Do you know what that means?
Were you in before the Grand Jury two
times?

Witness. 1 was once before up here and
once down the other place.

Q You were called upon to make a statement
at the Third Precinct Police Station, -when you
were under arrest, is that right? A Yes, sir.

Q And in the Third Precinct Police Station you
made the statement that you didn’t know who did
the shooting, is that right? A They took me up
to the detective bureau.

Q Did you or did you not make the statement
that you didn’t know 'who did the shooting when
you were brought to the Third Precinct?

Mr. McDerwdt. 1 ask the Court to direct
her to answer that question.

The Court. Answer the question.

Witness. He asked me did I make a state-
ment in the Third Precinct.

Q Did you? A No. They took me up to the
detectives’ office from the Third Precinct.

The Court. Now answer the question. Do
not take so much time.

Witness. They took me up from the Third
Precinct up to the detectives’ office—bureau.

The Court. You made a statement there, not
at the Third Precinct?
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Testimony of Anna Gurtler, read in evidence.

Witness. Yes, sir.

Q Didn’t you tell the officers at the Third Pre-
cmet that you didn’t know anything about the
shooting? A They took me to the detectives’
omce.

Q Did you tell the officers at the Third Precinct
that you knew nothing about the shooting? Don’t
you want to answer any questions? A Yes, sir.

TTie Court. Did you tell them?
Q Don t you understand what you are testify-
ing? A Yes, sir; I understand what you mean.
The Court. Answer the question. Did vo'u
tell them anything?
Witness. No—I told them I didn’t know
who—

Q Yes; and you told that to a half a dozen
people, is that right? Yes or Mo. A Yes, sir.

Q Yes; but when you met Mr. Godfrey three
months ago and he threatened to put you in jail
then you told him Bennett did the shooting, didn’t
you? A Yes, sir.

Q And then, when you were sworn here today

r*htT"016 s*9°ti.ng> is that

Mpr. Van Blarcom. She did swear to that.
Witness. 1 swore he did do the shooting.

Mr. McDermit. She says she didn’t know
who did the shooting and didn’t know who
dropped the revolver.

Q And ‘you also swore he didn’t do the shooW
here today® s

The Court. We all know what she swore to.

mlt Z°U SWOre that Sue wasn’t there that
g ,didntyou? A I swore that Sue was there.

iou swore this girl wasn’t there.
The Court. (Indicating Mary Weber.)
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Testimony of Anna Giirtler, read in evidence.

A Mary Weber; yes, sir.

Q You and Mary were sitting down together
with a fellow named Fowler at the table, were you?
A. Yes sir.

Q And a fellow named Cooper, is that right?
Where is Cooper and Fowler now?

10 The Court. 1If you know, answer the ques-
tion.

Q Oh, you heard that question. A Where is
Cooper and Fowler?

Q Where is Cooper and Fowler? Who are
they? A Cooper and Fowler? 1 don’t know
where they are.

Q Well, who are they? How did you come to
pick them people up? A 1 know Cooper.

Q What is Cooper’s business? A He used to

20 Work in the Westinghouse. I don’t know where he
is working now.

Q How old is he? A 1 don’t know.

Q How often did you keep company with him?
A Not long. v eee

Q How often did you meet him down m this
dance hall? A Not very much.

Q Did you give Cooper’s name to Mr. Godfrey
as being one of the boys that was sitting there wi
you?

30 The Court. Answer the question.
Witness. 1 didn’t know his name.

Q How do you know it now?

The Court. Just take off that veil you have
ou and you proceed and answer the questions
as quickly as you possibly can. Don t take
much time.

Now, what is Cooper’s first name, the Mow

that sat fit the table there with you?
40 tell you his first name.
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Q How long did you know him? A 1 didn’t
know him very long at all.

Q How long was it? A About two months;
that is all—two or three months.

Q Had you been out with him? A No, sir.

Q .Danced with him? A Danced with him;
yes, sir.

Q Danced with him that night? A No, sir.

Q Drank with him? How many drinks did you
have?. A Three drinks.
Drinks of what? A Soda.
Soda, was it? A Yes, sir.
Any beer? A No, sir.
Any whiskey? A No, I don’t drink.
Sure about that? A Yes, sir.
Now, tell us what first transpired there at the
table—your table. 2Q

The Court. Put it in simpler language.
What happened? What did you first see?

Q What did you first see there? A At the
table ?

Q Yes. A I didn’t see nothing at the table.

Q You told us a moment ago that after the
slapping- A The shooting occurred.

Q JNo. After the slapping that Sue came over
and sat down at the table. Is that so or not? A
Sue was sitting with us at the table. 30

Q Oh, she was sitting with you? A Yes sir.

Q When the shooting occurred? A She was
sitting—was at the table all the while.

Q When the shooting occurred, is that right?

, The Court. Do you know what the word
“occurred” means?

Witness. Yes, sir.
The Court. Answer the question.

Q She sat with you right along? A Yes sir-
she sat at the table with us. ’ > 40

COOOOR
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Testimony of Anna Gurtler, read in evidence.

Q When the shooting took place she was sitting
at the table with yon people! A Yes, sir; she
came over at the table.

Q She was sitting at your table when the actual
shooting occurred, wasn’t she! Yes or no. A
Yes, sir.

Q Why do you hesitate to answer my questions
when you so readily answer the questions of other
people!

Mr. Vem Blarcom. They were not mine.

Q Was your back turned towards the door—
entrance—or was your face towards it! A My
back was turned towards the entrance.

Q Your hack was turned towards the entrance!
Now, turn around here. You know where the dress-
ing room is! A Yes, sir.

Now, that is the place where you and these
people were sitting at the table (indicating)! A
At the table.

Q Eight near the dressing room! A Yes, sir.

The Court. Indicating the dressing room in

the northwest corner* of the dance hall G on
map S. %

Q And you were sitting alongside of the piano
there! A Yes, sir.

Q And who was playing the piano! A The
musicianers what play there.

Q What was the name, Cooper—Cooper a musi-
cian! A I couldn’t tell you what their names are.

Q Cooper was sitting at the table with you and
three other girls!

The Court. Did you say that he was or was

not!
Witness. 1 said I don’t know the musi-
cianer’s names.
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Testimony of Anno, Gurtler, read in evidence.

Q But Cooper—was Cooper sitting at your
table? A He was sitting at our table.

Q You know Cooper? A Yes, sir.

Q Is he here to-day? Yes or no. Do you
know? A I don’t know if he is or not.

Q The shooting took place down the hall where
you come in from Oliver street? A  Yes, sir;
from Oliver street there.

Q You were back then a distance of 50 or 60
feet? A Yes, sir; way down that way (indi-
cating).

Q Way down at the rear. Bennett was sitting
at your table? A No, sir.

Q Bennett and those people were sitting at a
table near the other piano? A By their ownself.

Q Isn’t that so? A Yes, sir.
Q Their table was up near the other piano, in

the extreme end of the room, near the ladies’ toilet;
isn’t that right? Yes or no. A Yes, sir.

Q And there was about how many people there,
altogether, dancing — everything altogether? A
There was quite a good crowd there.

Q 150 or more. A There was a good crowd
there.

Q How many was there, 150 or more® A
About 150.

Q About 150. The hall was pretty well crowded
wasn’t it? A Yes, sir; it was crowded.

Q And they were all dancing—plenty of excite-
ment there—all dancing? Yes or no. A Some
were dancing and some were sitting.

Q Some were sitting down. Plenty of tables

chairs airS there' A * Sir; 10ts of taWes and

Q Lots of people sitting down there? A There
18 lots can sit at tables.
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Testimony of Anna Giirtler, read in evidence.

Q And between where these people sat and
where yon people were there were a number of
tables and chairs—practically 100 chairs there; is
that not so? A There is lots of chairs there and
stuff; yes, sir.

Q About 100 chairs and lots of tables? And
these people, when they were dancing, I suppose
what were they dancing, all sorts of round dances
or what? A W altzes.

Q I suppose they were dancing all around the
room, possibly sixty or sixty-five couples; is that
right, at a time? Won’t you please answer that
question? A Yes, sir.

Q There were sixty or sixty-five couples danc-
ing, and while this dancing was going on and the
music was playing, this shot was fired, wasn’t it?
A Yes, sir; and the gun was dropped.

Q Yes; that was during the time they were
waltzing around—dancing? A Dancing.

Q The music wasn’t stopped? A No.

Q Everything was in full play, wasn’t it? A
Yes sir.

q’ Are you sure about that? Are you? A
Yes, sir; because I was sitting down at the time.
I wasn’t dancing then.

Q You were not dancing and you knew the rest
of them were all dancing. And you were attracted
by a shot, weren’t you? A Yes, sir.

Q There must have been a good many people
between you and this door from where you sat.
Look at the map again.

O This is the end of the dance hall (1nd1cat1ng)
and this is the hallway coming into the dan” m a ’
letter C there—there must have been a great mai j
people between you and where this room is
haUway—wasn’t there? Yes or no. A ‘*es, 8§ =«

Q So that you wouldn’t be able to say absolutely
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who had fired that shot, would you! A Bennett.

Q How could you say Bennett fired the shot
when you say Bennett was sitting over here at this
other table! You said you were sitting up here
facing directly towards this door and these people
were all waltzing and dancing! A 1 was sitting
at the time the people were dancing and when the
shot was fired.

Q You were sitting by the piano while the piano
was playing, with the Gurtler girl and Cooper and
another fellow and Sue when the shot was fired;
that is so, isn’t it! A Yes, sir.

Q You know now what you are talking about!
A Yes, sir.

Q Get this, so there won’t be any mistake about
it At the time the shot was fired you sat with
Cooper, another fellow, the Gurtler girl—your name
is Gurtler! A Yes, sir.

Q Weber girl and Sue Brown! A Yes, sir.

Q You five people were sitting at that table!

The Court. She says she does not know a
man by the name of Cooper.

Witness. 1 know Cooper; yes, sir.

The Court. You do know Cooper!

Witness. Yes, sir; I said I knew Cooper.

Q What is the other fellow’s name! A I don’t
know the other fellow’s name.

Q Cooper and the other fellow and you three
people sat at that table! A Yes, sir.

Q Now, there is no mistake about that, is there!
A No, sir.

Q That is the corner of the room near the dress-
ing room! A Yes, sir.

Q And this shooting took place down at the
hall! A Yes, sir; right at the hall.

Q At the time this shooting took place the music
was playing and there was waltzing! A Yes, sir.
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Testimony of Anna Giirtler, read in evidence.

Q And other people were sitting at this table
(indicating)? A Yes, sir; and I was sitting at
the time the dancing and shooting occurred; yes,
sir.

Q Drinking anything at that time? A It was
on the table.

Q Of course, you couldn’t have heard any con-
versation between Sue and Bennett, could you? A
No, sir.

Q Sue and Bennett had no conversation—no
talk together before this shooting, did they? A
Mr. Bennett went over and had an argument or
something with Mr. Baker.

Q They went over and had some argument and
sat down again? A Yes, sir.

Q Never came near your table? A No, sir.

Q And it was fully half an hour after this argu-
ment was had with Baker that this shot was fired;
isn’t that so? A Yes, sir.

Q Didn’t you say it was nearly an hour after
the argument, at the police station that the shot was
fired? Now, which is it, hour or half an hour? A
About half an hour.

Q About a half an hour? A Yes, sir.

Q Sue had come down and remained with you
people and you people were drinking together down
on the end of the dance hall, and had been there
about half an hour, then the shot was fired and you
looked up and saw Bennett fire the shot and throw
the pistol on the floor? That is your story? A
Yes, sir. .

Q That same story you denied all the way
through and denied again here today, and the firs
time you made that statement was to Mr. Godfrey,
and Godfrey only; is that right—to the gentleman

that was sitting over there a minute ago?
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Testimony of Anno> Gurtler, read in evidence.

The Court. The first time you made that
statement to Mr. Godfrey—what was the ques-
tion ?

Myr. McDermit. W as to Mr. Godfrey.

Q Did you write out your statement to Mr. God-
frey? A Yes, sir;.Mr. Godfrey—

Q In your own handwriting? A No, sir; they
wrote it out theirselves.

Q They wrote your statement out? A  Yes,
sir.

Q Youcan read? A Yes, sir. ,,

Q You can write? A Yes, sir.

Q How often did you see the Weber girl from
the 22d day of April, 1914, down to the present day,
the day of this trial? A Down at the hall, you
mean?

Q Yes. How often have you seen her? A 1
haven’t been down there myself.

Q How often have you seen her? A I haven't
seen her very often there.

Q No, but elsewhere? Did you and the Weber
girl ever have any talk about who did the shooting
down there? A Yes, sir.

Q About when was it you had a talk with her
about who did the shooting down there? A Oh
quite awhile after that.

Q About how long? Two or three months after-
wards—two or three weeks after? A Two or
three weeks or—two, three weeks, I met her; yes,

,Q And you talked to her. about the shooting
down there? A Yes, sir.

Q Then you talked to her again about that
shooting, three or four months later, did you? A
Yes, sir.

Q And you talked to her a number of times
a out the shooting? A Every time I met her.
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Testimony of Anna Gurtler, read in evidence.

Q And how many times have yon met her since
the shooting—abont 100 times'? A Quite often.

Q How many times? Estimate— A Abont a
hundred times.

Q Did she ever tell yon that Bennett was dead
or that he had been electrocuted? A No; she
hasn’t told me that.

Q Did she mention his name? A Yes, sir; she
mention his name; yes, sir.

Q Never told yon that he was dead or electro-
cuted? A She told me he was dead but she never
told me that he was electrocuted.

Q She said he was dead? A Yes, sir.

Q Say how he died? A She
shot.

Then he was shot to death? A Yes, sir.

Q When was it she told you that Bennett was

shot to death?

said through a

The Court. Of course you are making this
your witness?
Mr. McDermit.

I am making her my wit-
ness and I

am willing to take the responsi
bility.

The Court. You cannot make her your wit-
ness because it is a collateral issue.

Mr. McDermit.

your honor.

I understand the situation,

Q Who was present when you signed your state-
ment in the prosecutor’s office? A Mr. Go
was there, I know.

Q You made your statement to the prosecute

rey

office about the circumstances of this mat er a®

this girl had been arrested on Mulberry ®
after the trouble on Mulberry street, is that righ

The Court. Referring to Mary Weber?
Mr. McDermit. Yes, sir.
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Testimony of Anna Gurtler, read in evidence.

Q Now, you know when you made that state-
ment, don’t you? Won’t you please answer these
questions? A Yes, sir; I am answering them.

The Court. W hen did you make your state-
ment? Do you know when Mary was arrested
—Mary Weber?

Witness. No. 1 read it in the paper.

The Court. Do you know whether you talked
to Mr. Godfrey before or after Mary was
arrested ?

Witness. Yes, sir; when they took me down
to the office down there.

The Court. W as that before or after Mary
was arrested?

Witness. A fter Mary was arrested.
Q And you read of Mary’s arrest in the paper
a short while ago? A Yes, sir.
Q She was arrested in August, wasn’t she? A
I don’t know which month.
Q How long back is the time about of your
memory—how long is it since she was arrested?
The Court. Which one do you want an-
swered? x
Witness. She was arrested in some part of
the month—1I dont know which part |t was.
Q What month was it? A Either June or
August; I don’t know which now.
Q Either June or August? Are you in or out
of jail now, yourself? A Me? I wasn’t in jail.
Q You are not in jail? A No, sir,
Q You are out on bail, are you? A No bail at
all.
Q Who brought you to the prosecutor’s office in

August to make this statement? A Detective
Chenowith took me down.
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Testimony of A.nna Guvtlev, read in evidence.

Q Where did he take yon, to the police head-
quarters or prosecutor’s office here? A Down at
the detective office I was.

Q Was Mr. Godfrey down there? A Yes, sir;
he was down there.

Q Was Mary Weber there at the same time? A
I didn’t see her at the time because I was in alone
in the room.

Q Did they tell you that Mary Weber was there?
A Yes, sir; they said she was there.

Q Did they tell you that Mary had sworn that
Bennett had shot Baker and he had dropped the
revolver? A Yes, sir.

Q They told you that? A Yes, sir.

Q And they told you you must tell them that?
A Yes, sir.

Q And if you didn’t tell them you would be
locked up? A Yes, sir; they told me.

Q You believed you would be locked up though
if you didn’t tell it, didn’t you? A Yes, sir; I
know that.

Q Now, tell us the truth. No one will lock you
up. The court will take care of you. Now, tell us
the truth. You don’t know anything about this
shooting, do you? A Will I start from the first
and tell it? .

Q You don’t know anything about this shooting,
do you? A I just seen the shot fired and the gun
dropped.

Q That is all you know about it? A Yes, sir.

Q That is the truth? A Yes, sir.; what I am
telling you is the truth, yes, sir.

Q Now, you believe if you do not testify for the
State that you will be locked up in jail, don t you?
A 1 know that, yes, sir.

Q You know that positively? How old are you.

5

A Twenty-five.
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Testimony of Anna Gurtler, read in evidence.

Q Are yon married? A No, sir.
Q Where do you live? A 73 Lister avenue.

Q How were you got from your home to the
detective headquarters? How did they come to get
you? Who came after you? A They came after
me first and they told me to come over to the
Third—one night I was walking home and I met
Detective Bell and he told me to meet him the
next morning.

Q When was that? A That was a good while
after that.

Q That was long before you made this last
statement to Mr. Godfrey? A Yes, sir; then he
brought me to the Third.

Q You went over to the Third Precinct Police
Station? A Yes, sir.

Q And they asked you some questions over
there? A. No; they only asked me my name, how

old I was and where I live., From there they took
me up to the detectives’ office.

Re-direct.

Q Well, is this the statement that you signed?
(Showing witness paper). A Yes, sir.

Q This is dated October 12th. Is that the date
you made it? A Yes, sir.

Q And where did you make it? Where was
it? A Up in the court house.

Q Here? A Yes, sir; or either down in the
other place. I don’t just remember.

Q Down at the city hall, wasn’t it, at police
headquarters? A Yes, sir. I know I was up
here too, once before.

Q Before the grand jury then? A Yes, sir.
~Q At that time did you know that Mary
Weber had been arrested? A Yes, sir.
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Testimony of Anno, Gurilev, read in evidence.

Q And what was it the police officers told
yon about telling the truth! A That if I didn’t
tell the truth I would be locked up.

Q When was that told to you! A Mr. God-
frey told me that.

Q When! A He told me that the last time
I was up here.

Q That was a month ago! A Yes, sir; when
I was up here.

Q That was a month ago! A Yes, sir; when
I was up here at the grand jury the last time.

‘Q What did the police officers say to you at
the time you made this statement, if anything!
A  They said the same thing as Mr. Godfrey.
They said if I don’t tell the truth that I would
be put away for perjury.

g Was that after you made this statement
and signed your name! A Yes, sir.

Q Hid you tell them in this statement what
happened down there that night! A In that
there statement—

Q Yes! A —1I told the—everything; I told
everything what I can because I never was in a
scrape before—

Q AIll right. And as you told them this
did they write it down! A They wrote it down,
yes, sir. I didn’t write it, only I signed my

Q Did you read it over after it was written.
A Yes, sir; they gave it to me to read over.

Q Was it correct! A Yes, sir.

Q Then they told you if you didn’t tell the
truth that you might get in trouble or you wou
be locked up! A I have told you the truth,
wouldn’t lie because

Q Wait a minute. A fter you signed the pap
they told von if yon didn’t tell the truth you might
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Anna Gurtler, cross.

be locked up or would be locked up? A Yes, sir
—because I have a poor father and crippled
mother.
Mr. McDermit. 1 move to strike that out.
The Court. Motion granted.

Re-cross.

Q You knew when you swore to a lie on the
stand here today that 'you committed perjury,
didn’t you? Don’t you?

The Court. She has got to have a good deal
of technical knowledge to answer that.

Mr. McDermit. 1 would like to offer that
first statement of Mary Weber for identifica-
tion.

Paper marked Exhibit D. 1 for identification.
Cross examination by Mr. Van Blarcom.

Q I show you this paper, dated October 12,
1915, and ask you if this is the paper that you
signed at the detective bureau? A You mean I
signed my name?

Q Yes? Is that the paper you made down
there ?

The Court. Why cannot you agree that the
testimony at the other trial refers to paper
marked D. 2?

Myr. Van Blarcom- 1 am willing to agree to
that.

The Court. The testimony referring to D. 2
m the other trial and that is the paper that is
shown here now?
Mr. McDermit. Yes, sir; that is correct.
Q Is that it? A Yes, sir.

Recess.
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Testimony of Walter P. Byrne, read in evidence.

Mpr. McDermit. Alluding to the testimony of
Officer W alter P. Byrne at a trial before your
Honor, same defendant and same indictment,
the question was asked by counsel to Mr.
Byrne: “Q He was wide awake? *A He
seemed to be in a stupor. Q He was in a
stupor? A That is the way it seemed to me.
Q He didnt seem to have possession of all
his faculties? A I don’t know. He seemed
to know the officers.” Page 155, the question
is, “Who was holding the pan he was spitting
in? A There was a nurse there Q And im-
mediately before the statement was taken he
was spitting blood into a pan? A Yes, sir.”

Mr. Van Blarcom. 1s that any contradic-
tion?

Mr. McDermit. 1t is a contradiction.

The Court. 1 will let it stand in evidence
what you read up to this point.

By Mr. McDermit. “ *

“Q Yes. What he said to Bell? Was the
pan taken away? Was the pan removed that had
the blood in? A No, the pan was kept there. Q
While he was talking he coughed? A Yes. Q
And when he coughed he coughed up blood? A
Yes. Q It was during this conversation the blood
was coming up? A Yes, he did spit blood. Q
So that the conversation he had with you was be-
tween these coughs, is that right? A Yes, sir. Q
How long did it take him to vomit this blood, the
length of time that he had this blood? A While
he was there he was coughing it right along.”’

Mr. Van Blarcom. 1 offer to read the testi-
mony of this witness both direct and cross
examination, W alter P. Byrne.

Mr. McDermit. No objection.
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Testimony, of Walter P. Byrne, read in evidence.

(Mr. Van Blarcom reads examination of
W alter P. Byrne, both direct and cross ex-
amination).
“Q Mr. Byrne, are yon connected with the
Newark police force? A Yes, sir.

Q How long have you been in the department?
A Three and a half years. «

Q Where were you located in April, 1914? A
Third Precinct.

Q You drove the automobile? The patrol
wagon? A Yes, sir.

Q Bo you remember going to the City Hospital
to see Baker one night late? A Yes, sir.

Q You were with what other officers? A W ith
Officers Miller, Bell and a court interpreter. I
don’t know his last name. Pete something and Of-
ficers Feldman and Green.

Q Did you hear any conversation between Baker
and anyone else in the hospital that night? A
Yes, sir.

Q Wh.o did the talking? A Jimmie Bell

Q He is another officer? A Yes, sir.

Q With whom did he talk? A To Frank
Baker.

Q What was said as near as you can remember?
A Why, we went up there and Jimmie Bell
walked over to the bedside. He asked Baker did he
know him. He says, “ Yes, you are my friend
immie Bell,” and he says, “Do you know this
fellow here?” He says, “ Yes, that is Jack Miller,
my friend, Jack Miller,” and Jimmie says, “ You
are going to die, Frank,” and Frank says, “I know
Jt+ ., e SiWs>‘Did you see the preist?” He says,
iSSL Jimmie says, “Do you know who shot
yon, Frank?” He says, “Yes, Jim Bennett shot
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Testimony of Malter P. Byrne, read in evidence.

Q What happened after that, anything? A
Why, yes, he kind a turned over and they said he
died.

Q Did what? A He died.

Q That is thé only time you saw Baker at the
hospital? A Yes, sir.

Cross examination by Mr. McDermit.

Q How did you come to go there? A I was a
chauffeur on the machine, on duty that night. Got
a call to meet these officers down at a banquet and
take them up there to the City Hospital.

Q What part of the City Hospital was this?
W hat floor of the City Hospital? A
whether it was the third or fourth.

Q How did you get up there? A We went up
in the elevator.

Q Sure about that? A No, I ain’t
can’t remember that long.

Q You go to the City Hospital a good many
times. The elevator stops running at
o’clock? A I don’t know.

Q You drive there, bring a good many people
there? A Yes, but we don’t go upstairs.

Q This particular case you went upstairs. Do
you remember whether you went up that staircase
threeJ or four floors or whether you took the
elevator? A AYell, I don’t remember.

Q Why can’t you remember that circumstance?
Can’t remember? A No, sir.

Q When did you read Bell’s memorandum m
this case? A I never read Bell’s memorandum.

Q Did you know he made a memorandum?
Yes, I did.

Q When did you first know he made a memo -
andum? A Right after the shooting occurre

Q Did he tell you about it? A No, sir.

I ain’t sure

sure. [

eleven
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Testimony of Walter P. Byrne, read m evidence.

Q How long after was it Bell told yon he made
a memorandum? A He didn’t tell me.
Q You said he told you? A No, I didn’t say
he told me.
Q Didn’t you say a few moments ago that he
told you about it?
The Court. No, he did not.

Q When did you know he made a memorandum ?
A Probably two or three days later.

Q Who did you know it from? A I asked him
for a date, if he was going to keep a record of the
date.

Q Then he did tell you about it? A After I
asked him.

Q Did he tell you about it? A A fter I asked
him.

Q Didn’t he tell'you about it?

The Court.- He has answered it twice.

Q What was the date? A The date of the
shooting?

Q Yes? A Or the date we was up to the hos-
pital ?

Q What was that date?, A We was up to the
hospital the 22d of April, 1914.

Q Wasn’t 22d of April, was it? Are you sure
about that date? A Yes, sir.

Q Sure it wasn’t the morning of the 23d of
April? A Yes, sir.

Q Sure about that, aire you? A Yes, sir.

Q Do you know what night it was that you went
up there? A No, I cannot say.

Q You keep a patrol call at the police station
of the time that the patrol wagon goes on these
calls? A Yes, sir.

Q Will you produce that patrol call here to-

day? A 1 don’t know whether I can get it or not.
I suppose I can have it here.
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Testimony of Walter P. Byrne, read in evidence.

Q Who had charge of the patrol calls, of the
wagon at the time yon left*? A The lieutenant in
charge.

Q Has he a memorandum of the time the patrol
wagon comes hack? A Yes, sir.

Q You made the report yourself? A Yes, sir.

Q Who makes the report of that trip? A The
officer in charge of the wagon.

Q Don’t you have any system of indicating in
your stable or garage there of the time of the calls?
A No, sir.

Q You don’t keep any books yourself? A No,
Sir.

Q You rely upon the books kept at the lieuten-
ant’s desk? A Yes, sir.

Q Just tell us-again what declaration and state-
ments, -the things that occurred in your presence
before this fellow died? A Why, when we went
upstairs—

Q Who is “we?” A Was Officer Miller and
Bell, Officer Green and a court interpreter.

Q Why was the court interpreter along? A 1
can’t say.

Q Was he around there to interpret in Italian?
A That I can’t say.

Q Who invited him to go along? A That I
don’t know.

Q Where did you bring him from, Hensler’s?
A Yes, sir.

Q What was the first thing said? Who was
there in the City Hospital? A I think there was
one or two nurses there.

Q Do you know what their names are? A No,
sir.

Q You are sure there was one or two nurses
there? A Yes, sir.

Q Are you? A Yes, sir.
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Testimony of Walter P. Byrne, read in evidence.

Q What conversation took place between the
nurses and Bell, if any? A I don% remember
that. I wasn’t near to them.

Q Yon were not near to the bed? A Yes, sir.

Q Were the nurses near to the bed? A They
were at one time.

Q Were the nurses put out of the room while
you people were talking to the deceased? A That
I don’t know”

Q Don't you know who was present in the room
at the time these declarations were made? A
All T seen was the officer's and the court inter-
preter.

Q You saw the nurses? A I saw them wup
there.

Q They were at his bedside? A They was up
there.

Q Then they moved away from his bedside ? A
I don’t know.

Q You don’t know what became of them? A
No, sir.

Q What was the conversation between Bell and
the nurses? A There was a few words but I
didnt pay any attention.

Q All you paid attention to was what you testi-
ied about in Bell’s conversation to him? A Yes
sir. ¢ ’

Q Who brought you to this room where this
ymg man laid? Who brought you there? Who
irected you there, what nurse? A I don’t know
who it was. I don’t remember that.

Q There was some nurse directed you to the
room? A I don’t remember.

Q How many other people were there in bed in
tins.room? A I can’t say.

Q Forty or fifty other beds there? A Mavbe

a many there, might have been less.
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Testimony of Walter P. Byrne, read in evidence.

Q You haven’t a very good memory of the sit-
uation there that night, have you? A I have a
fair—

Q Can’t tell ns whether it was male or female
attendants or whether you were up three or four
floors, whether it was on the third floor, whether
it was on the third floor or fourth floor? A Yes,
sir.

Q You can’t tell us what the conversation was
between Bell and this nurse? A No, sir.

Q All you can remember is that he made the
declarations you stated before and then he turned
over and died? A Yes, sir.

Q Tell me what he said when he died? A us
before he died? . . .

Q Yes, how long did the conversation take. A
Three or four minutes. R

Q How did you arouse this man? A I didn't
arouse him at all. ,

Q Who did arouse him? A He wasn t asleep.

Q He was wide awake? A He seemed to be
in a stupor. R ~

Q He was in a stupor? A That is the way

seemed to me. * * On
Q He didn’t seem to have possession ot ail ms

faculties? A I don’t know. He seemed to know

tthf%pﬁ{she did appear to be m quite a stupor.

He was talking also. .y
Q You have seen dying men before. ’

I ]blveThe man was dying when }JOIII got there. °

X can t say. . tt  waa
Q He was spitting, coughing? A H

COBMC o\ghfng\nttlthe time you were there? A

40 Not all the time; no.
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Testimony of Walter P. Byrne, read in evidence.

Q He was only there about three minutes? A
He coughed a couple of times.

Q And seemed to be in a stupor? A I don’t
say exactly a stupor.

Q You just explain to the jury and Court what
you mean by a stupor. You have used the word.
He was having a hemorrhage while you were tak-
ing the statement. Tell us about that now. A I
don’t know whether it was a hemorrhage or not.

Q He was throwing up into a pan of blood
while he was talking to you people? A He was
spitting.

Q Who was holding the pan he was spitting in?
A There was a nurse there.

Q You finally have the nurse at the bed? A
That was before the statement was taken.

Q And immediately before the statement was
taken he was spitting blood into a pan? A Yes,
sir.

Q He died within three minutes after you got
through? A I don’t know whether it was three
minutes or not.

Q The whole statement, the whole spitting of
blood into the pan and the death came within three
minutes? A I can’t say.

Q About how long? A I would not make_ I
can’t say just how long it was. [ can’t say.

Q Can’t you give us any idea? A Well, I will
say between three and ten minutes.

Q Have you any idea about time? A Yes, sir.

Q Would you be kind enough to turn your face
towards the wall and keep it there during the time
that this thing went on?

Myr. Van Blarcom. W hat thing went on. 1
don’t think that question is hardly clear.
The Court. Objection sustained.
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Testimony of Walter P. Byrne, read in evidence.

Q From the time yon entered the room nntil the
time that you left there, during the time you en-
tered the bedroom at the City Hospital where the
deceased laid until the time you said he died. Just
give us an illustration of that by turning around
and keeping your back to the wall until the time he
expired, the whole time the thing took place. Do
you understand that? A I will try to make it as

close as I can.
(Witness turns around.)
Q That is about it, is it? A Yes, sir.
The Court. Twelve and a half minutes.

Q That was about that time, was it; the length
of time that you have just indicated to the jury
you were in the death chamber? A W hat do you
mean?

Q Up at the City Hospital in the dying man’s
chamber, the dying man’s room? A I think that
is the time we went in until we came out.

Q The man’s bedroom? A In the hospital.

Q You figured at the time you reached the hos-
pital, up in the room and out again? A Yes, sir.

That is what you figure now? A Yes, sir.

So that the time consumed in the hospital,
when You meant between three and ten minutes,
what did you mean? A I meant while he was tak-
ing the statement.

Q That was between three and ten minutes,
while he was taking the statement? A No; I
mean we might have been in that room where e
was for ten minutes.

Q You might have been in there for three min-
utes? A No, while he was taking the statement.

Q The whole time you paused upon the witness
stand and didn’t talk was the full time. “ered
when you got in the hospital up to the third
fourth floor into the room and back down to t e
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wagon again; is that right? A That is near as I
can remember.

Q Tell us what the deceased said? A Well,
yon mean the whole conversation?

Q Yes. What he said to Bell. Was the pan

taken away? Was the pan removed that had the

blood in it? A No; the pan was kept there.

Q The pan was kept there by the nurse? A
No; I don’t think the nurse stayed there, but I
aint sure.

Q Who was it kept the pan with the blood in
while he was talking to you? A I can’t say.

Q While he was talking he coughed? A Yes.

Q And when he coughed he coughed up blood»
A Yes.

Q It was during this conversation the blood was
coming up.? A Yes; he did spit blood.

Q So that the conversation he had with you was
between these coughs; is that right? A Yes, sir.

Q How much blood did he cough up in your
presence, at that time, approximately? A I can’t
say.

Q A large bottle, spoonful or a gill of blood or
a half a glass? A I don’t know whether it was
that much or not. I didn’t look at it much.

Q How long did it take him to vomit this blood
J “f ““8th of time that he passed this blood? A

n T“8 ihere he Was PassinS ;t right along,

y Was he lifted up at any time in bed while you
were there for the purpose of having him throw

n w{f U?? A I think he was,'but I ain’t sure.

H Who lifted him up—who set him up? A I
don’t remember. 1

Q[ Was he sitting up? A No; he wasn’t sitting
all the way up.

J ,He sat of the time? A He wasn’t sit-
i g up. I think there was somebody that lifted
"1 80 he could spit, but I ain’t positive.
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Testimony of Walter P. Byrne, read in evidence.

Q Who was it lifted him so he could spit? A
I don’t remember.

Q You didn’t pay very*strict attention to what
was going on? A No; I didn't.

Q You wasn’t interested in hearing this state-
ment merely to come into Court and talk about that
here? A No, sir

Q When have you talked this case over with
Bell since this occurrence? A I wasn’t talking to
him.

Q Yesterday, wasn’t you? A I was talking
the case over with him?

Q Yes. A No, sir.

Q To-day? A No, sir.

Q Did you see him last night? A No, sir.

Q Talk the matter over with Mr. Godfrey? A
No, sir. .

Q Talked to him at all about the case? A JNo,
sir.

At no time? A No, sir.

Q Get a subpoena from him? A [T gota sub-
poena, don’t know whether it was from him or
not.

Q Never talked with Bell about the case since
the night of that memorandum when you got the
date? A I asked him the date. That was al.

Q When was that? A 1 asked him if he was
going to keep a record of it. . T

Q You haven’t talked with Bell s1nce‘7 A 1
have talked with him on different occasions _

Q You never talked to him about th

since? A I asked him when it was coming up,

S°QetNever had any talk with Bell or an® ody
about what evidence you were to give m this case.
A Yes* I spoke to Officer Miller.

Q When did you speak to Officer Miller, yester-
day? A Yes, sir; I spoke to him yesterday.
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Testimony of Walter P. Byrne,-read in evidence.

Q When was it you spoke to him? A 1 asked
him yesterday about the date.

Q And told him what you knew about it? A
No.

Q Did he ask you anything about what you
knew about it? A No; he didn’t.

Q Did he ask you if you remembered what took
place at the hospital? A He didn’t ask me that
yesterday.

Q Did he ask you what you would be expected
to testify here? A No, sir.

Q Call your attention to the visit to the hos-
pital? A. No, sir.

Q Did he read to you what conversations he had
between himself and Baker at the hospital in your
presence? A Not yesterday.

Q When did he do that? A He had a state-
ment.

Q How long ago did he do that? A The last
day he was here.

Q When was that? A The 6th of December.

Q He read the statement to you? A He didn’t
read—he let me look at it.

Q Then in December, this last December, within
a month of the present time he showed you a state-
ment that he made at that time and you read it?
Yes or no? A Yes.

Q So you are testifying from the statement, are
you not? A No, sir.

Q Would you have been able to give this testi-
mony without the statement? A Yes, sir.

Q Is there anything said about the time in that
statement? A Yes, sir.

Q The time you were at the City Hospital? A
Now, I don’t remember whether there is or not.

Q Isn’t there anything in that statement to
show that the ambulance was called from Hensler’s
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Testimony of Walter P. Byrne, read in evidence.

or the call came into the police station to go to
Hensler’s at 12:30! A I can’t say that. I looked
only for the date; that is all.

Q Yon didnt read the statement all the way
through! A No; I didn’t read the statement all
the way through.

Q How much of a statement was it—how many
pages did it consist of! A I don’t know just how
many pages there were.

Five or six! A That I can’t say.

Q Eight or ten! A I don’t know.

Q Don’t you know whether it consisted of more
than one page! A 1 only looked at one page. I
don’t know whether there was two or three or four.

Q Was that written on the back! A I don’t
know whether it was written on the back. I only
looked for the days.

Q You only wanted to find out the date! A
Yes, sir.

Q How long did you have the statement in your
possession! A About two minutes.

Q Who were the other officers that had the
statement there! A I was with him alone.

Q Where were you when this took place—what
part of the court house! A Upstairs.

Q In what room! A Men’s toilet.

Q Took you out in the toilet to show you the
statement! A No; he didn’t take me out there.

Q You went out in the toilet and he went out m
the toilet and he showed it to you! A I aske
him to show me the date. I told him I wanted the
dcitc

Q' You couldn’t get that date without looking at
the statement? A I don’t know whether he re-
membered it or not. !

Q Did he read the statement, too A 1

was there!
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Vincenzo Bovino, further-cross.

Q Yes. A No; he did not.

Q That was the day the defendant was to have
been tried, in December, wasn’t it? A Yes, sir.

Q Yon were under subpoena for a trial at that
time and the case was adjourned over until to-day;
is that right? A Yes, sir.

Q Were you called as a witness in examina-
tion in this case? A No, sir.

Mr. Vm Blarcom, Do you want the officer
to produce the police record?

Myr. McBermift. Yes; 1T make the request

LK}

now.

VINCE/NZO BOVINO, recalled in rebuttal for
Further cross examination by Mr. Van Blarcom.

Q Officer Bell was asked about a conversation
he had with you and your wife? A Where was
that, in police headquarters ?

Q Yes. A Yes; I remember that.

Q There was a conversation at police headquar-
ters? A Yes, sir.

Q Your wife has stated that Bell told you in her
presence that Baker had made a statement to Bell
that he didn’t know who shot him? Was there
ever such a conversation as that? A That Bell
said he didn’t know who shot .him?

Q Yes. A No; he claimed he didn’t say that
you shot him, but that you know who did.

Q When was that? A I cant tell you when
that was.

Q Right after, you were arrested? A Yes, sir;
right after I was arrested.

Q Right after you were arrested the first time”
A First time.

Q Was it the same night? A No, sir- it
wasn’t the same night.
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Vincenzo Bovino, further-cross.

Q Didn’t yon say at the last trial there was no
such conversation as that? A I told yon there
was.

Q Now, were yon asked this question, and did
yon give this answer: “Isn’t it true that right
after yon were arrested and Bell came back from
the hospital; at least the next night after Baker
died, didn’t they come right down to police head-
quarters where yon were confined?” and yon said,
“Yes.” A 1 said yes to what?

Q This question, “Isn’t it true that right after
you were arrested and Bell came back from the hos-
pital; at least the next night after Baker died,
didn’t they come right down to police headquarters
where you were confined?” A Yes, sir.

Q And didn’t Bell and Chenowith say this .to
yon; Bell and Chenowith and another officer said
this, “ Baker says that you are the man that shot
him,” and didn’t yon throw up your hands and
say, ‘““Oh, my God, how can he say that,’’ or words
to that effect? A Yes, I says that.

Q Then, were you not asked this question and
didn’t you give this answer, “ Then, isn’t it true
that Bell never stated to you that Baker told you
he didnt know who shot him?” A He told me
that too.

Q Did he tell you that? A Yes, he says that;
that is, he told me that after.

Q Told you what after? A Told me that
after he didn’t say it was you but you know who
done it.

Q You remember these questions and answers
at the last trial, “ It isn’t true that Bell ever stated
to you that Baker told him he didn’t know who
shot him,” and didn’t you answer, “ Baker told me
he didn’t know who shot him,” the next question,
“That Bell told you Baker came to him and sai ,
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whatever he called yon, ‘Bennett told me he didn’t
know who shot him?’” and you said, “ He told me
that in the ambulance, yes, sir.” A Yes, he told
me that, that is, Frank Baker told me that.

Q Bell didn't tell you that? A W hat?

Q About Baker saying he didn’t know who shot
him? A I don’t remember that.

Q Here is a question and answer at the last
trial, “ Now, your wife says that Bell stated to you

that Baker didn’t know who shot him.” “ Was
there any such thing said as that last?” and your
answer was, “No, sir.” A I dont remember
that.

Q You don’t remember whether you testified
that way at the last trial or not? A No, sir5X
did not.

By Mr. McDermit.

Q Whatis your memory now as to the conversa-
tion between Bell and yourself and your wife at
police headquarters? A [ can’t exactly remember.

Defense Rests.

Mr. Van Blarcom. 1 offer in evidence the
statement of Anna Gurtler, dated October 12
1915.

Mr. McDermit. 1 object.
Myr. Van Blarcom. Then I withdraw it.
Marked S. 14 for identification.

JOSEPH A. MILLER recalled in rebuttal for the
State.

Direct examination by Mr. Van Blarcom.

Q There was a witness produced by the defense
his morning whose name was Thomas M istretta,
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Joseph A. Miller, crossj

who testified he was out in the bar room at the
time this shot was fired. W as he there or not? A
No, sir.

Q There is also a witness, named Tony Fresco
who says he was in the bar room at the time the
shot was fired. Was he there? A I don’t know
the names, but there was the bartender, if that is
the bartender, Chick’s brother and myself were in
the bar room at the time the shot was fired.

Q The bartender’s name is Pepe. Is Tony
Fresco in court? Was that young man in the bar
room at the time the shot was fired? A No.

Mr. McDermit. Referring to Tony Fresco.

Cross examination by Mr. McDermit.

Q What time was it that you came into the bar
room first that night? A 9:45,9:50.

Q Had you been off duty? A Yes, sir.

Q How long ahead of that? A 1 got off duty,
report off duty that morning— Tuesday morning—
about eight o’clock, 7:55.

Q Where did you eat your supper that night?
A Home.

Q Did you have anything to do that night? A
No.

Q Do you remember any discussion about spa-
ghetti? A I went down there for the purpose of
buying that.

Q Do you remember any discussion in the bar
room about spaghetti? A I went down there with
the intention of buying it.

Q Who were you-talking with about spaghetti?
A Tony Gratch.

Q He was in the bar room? A He was in the
bar room, yes.

Q Had you been drinking that night? A
Couple of glasses of beer.
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Q How many? A Three, to my knowledge.

Q Any whiskey? A No, sir.

Q How many people were in the bar r-oom? A
At the time of the discussion of the spaghetti?

Q Yes? A I don* remember just how many
were in the bar room, but Tony and I went across
the street to buy this spaghetti, to the wholesale
place.

Q Some discussion there between Tony and
you about some spaghetti being imported? A It
wasnt that. I wanted the imported stuff and I
didn’t want to pay the price for the domestic.

Q Hid you get the spaghetti? A I got it. It
was delivered the next day.

Q How long were you in Mr. Collins’ dance hall
to get the spaghetti? A Long enough to walk
across the street, order it and walk back again.

Q How long was it? A As long as it would
take you to walk across the street, order it and come
back again.

Q Five minutes? A You can guess at it as
well as I can. That was a couple of years ago.

Q Hid you bring the spaghetti back with you?
A No, there was a box of it.

Q Who went with you to get the spaghetti? A
Tony Grrateh.

Q Who else was in the bar room besides you
and Tony before you went for the spaghetti? A
There was quite a few there, [ don’t remember.

Q Half a dozen? A There could be.

Q You didn’t particularly charge your mind
with anybody that was in the bar room at that
time? A I had no occasion to.

Q There was no excitement or shooting at that
time? A No, very quiet.

Q Sn who ever might have been in the bar room
at,that time didn’t interest you? A No, outside
of the one party I ordered it with.
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Joseph A. Miller, cross.

Q How long after the spaghetti was it the shot
took place? A I went over and ordered some
spaghetti about ten o’clock. That took place about
11:30.

Q You had been in the dance hall several times
that night? A Right after I got the spaghetti I
went in the dance hall and stayed there.

Q You went in the dance hall and stayed an
hour? A Yes.

Q You were in there over an hour? A Yes.

Q You were at this big table? A I was stand-
ing. , -

Q You were in there over an hour? A Yes,
sir.

Q How many people were in there? A About
forty.

Q Can you give us the names of twenty of them
out of the forty? A No, I don’t know any of them
people.

Q Why are you willing to say these people were
not in there?

The Court. Didn’t he say that Tony Fresco
and M istretta were not in the bar room at the
time of the shooting?

Mr. McDermit. Yes, sir.

The Court. Now, you are asking him to tell
us something about what happened earlier.

Q Give us the names of the people who were m
the bar room when you went out for the spaghetti.
A I can’t say it.

Q Why? A Because I didn’t pay any atten-
tion to them. They didn’t interest me. I didn*t
hear who was in that bar room. Why shou
look around the bar room?

Q Before or after the shot was fired did you
stop before you rushed into the dance hall to look
and see who was in the dance hall? A At the time
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the shot was fired was an hour after I -ordered the
spaghetti.

Q Then you ordered the spaghetti after the shot
was fired and not before? A I ordered the
spaghetti, went back to the dance hall and stayed
in the dance hall until about ten minutes before
the shot was fired. I said, “ Good night,” to all and
passed into the saloon. While standing in the
saloon conversing with the bartender this Vito, the
proprietor’s brother, walked in with a tray of
glasses and set them on the bar. He hadn’t been
there a minute when the shot was fired.

Q How many people were in the bar room when
that shot was fired? A Two besides myself.

Q How do you fix that? A 1 had my eyes with
me.

Q When the shot was fired what attracted your
attention most, the shot or who was present in the
bar room? ,A When I walk into the bar room ?

Q. No? A When I walk in the bar room
there was nobody in there except the bartender.

Q What attracted your attention most at the
time the shot was fired, the shot or who was
present in the bar room? A The two things, at
the one time, but I know just a second before the
shot was fired there was two besides myself in the
bar room.

Q Was Bennett in the bar room? A No, sir.

Q Was Chick in the bar room? A No, sir.

Q Where was Chick and Bennett? A 1 don’t
know.

Q What were you doing in the bar room at that
time? A Standing there conversing with the bar-
keeper. 1 was going to get a Bergen car to go
home.

Q Bid you see the waiter there, Collins’brother ?
A  Yes, sir; he came in with a tray of glasses.
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Joseph A. Miller, cross.

Q Do yon say that man was not there (indicat-
ing Fresco)? A No, sir.

By the Court.

Q Just say whether or not he was there. Was
this man who was indicated as Tony. Fresco in the
bar room at the time you heard the shot? A No,
Sir.

By Mr. McDermit.

Q Did yon see him there that night at all? A
I did, yes, sir.

Q How long a time was he there? A I don’t
know.

Q Do you know that man? A Know of him.

The Court. W hat is the name?

Mr. McDermit. M istretta.

Witness. 1 know him but I don’t know his
name.

Q You saw him testify here in court 'this
morning? A Yes, sir.

Q You were sitting over here when he testified?
A Yes, sir.

Q Who did you tell at the time he testified in
court here this morning that he wasn’t there, any
of these officers? A No, sir.

Q Any of them talk about it? A No, sir.

Q Call their attention to it? A No, sir.

Q You mean to say you sat here in court this
morning and heard this man testify he was there
and you have been recalled to testify he wasn t
there and you haven’t talked with the assistant
prosecutor or anybody about being recalled? A
No, sir.

Q Talk with Mr. Bell, did you? A No, sir.

Q I am asking you? A e« No.
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Q Was Mistretta -there that night. Thomas
Mistretta? A Oh, yes, he was in the dance hall.

Q Then he was there in the building? A Why,
sure.

Q Both of those people were there? A Sure,
in the building.

Q Your statement first at the time the shot
was fired that they were in the dance hall and not
in the bar room, is that right? A My statement
is they wasn’t in the dance hall at the time the shot
was fired—in the bar room—they were not in the
bar room at the time the shot was fired.

Q They were in the dance hall? A I don’t
know where they were. I was in the saloon.

Q Do you know whether they were in the room
known as D? A No.

Q Do you know whether they were in room B*
A No.

Q Or room G? A No.

Q Did you see them there after the shot was
fired? A No; I don’t remember.

Q Did you say that you don’t? A I don’t re-
member. There has been a lot of confusion, 1
can’t say whether I did see them or whether I
didn’t see them.

PRANK O’NEIL, recalled in rebuttal for the

Direct examination by Mr. Van Blarcom..

Q You testified you were in police headquarters
on October 14, 1914? A Yes, sir.

Q I show you this statement which has been
marked S. 9 for identification, and ask you if you
typewrote that? A Yes, sir; that is the state-
ment.

Q Were you present when this was made? A
Yes, sir.
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Frank O’Neil, cross.

Q The witness, Susan Brown Clark, has testified
in explanation of this statement in the exhibit,
‘«Fverybody there scattered like a lot of Indians—
Bennett, Chick, Joe the Kid, LLame Joe and Frank
from New York’’; that at that time she was refer-
ring to the people who sat around the table and
that something was left out of the statement at that
point. Is that so or not? A T don’t quite remem-
ber whether there was something left out. Did she
say that?

Q She says this statement is not correct as it is
here. A That statement is correct as she gave it.

Q As she gave the statement who wrote it? A
1 took the statement down verbatim, word for word,
on the typewriter.

Q Did she make any objection later? A No,
SiT.

Q Do you know whether she read it over or not?
A She did read it over, and it was also read to
her.

By the Court.

Q By whom? The last statement made, you
say it was also read to her By whom? A 1 read
it to her.

Q Did you read it correctly or otherwise? A
I read it as it appeared on that paper.

(ross examination by Mr. MeDermat.

AR anderstand the statement was not taken
stenographically and then transferred to a type
written statement, but it was taken down on the
typewriter as she went along? A Yes, SiT.

Mr. Van Blarcom. 1 offer this in evidence.
The Court. Received in evidenece by striking
out the word ‘‘for identification.”
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WALTER GODFREY, recalled in rebuttal for the
State.

Direct examination by Mr. Van Blarcom.

Q Mr. Godfrey, did yon take the statement of a
Witness who was produced here this morning by
the defendant by the name of Thomas Mistretta?
A 1 did take a statement of such a person.

Q This is the statement? A That is the state-
ment; yes, sir.

Q Did you ask him to tell you all he knew about
this case? A 1 did.

Q Did he say anything about having been out-
side of the hall and having seen Bennett and Chick
Collins and other people outside? A Outside of
the building?

Q Outside of the building. A He did not.

Q Did you put down everything he said? A
Everything as he gave it to me, sentence for sen-
tence, and I wrote it down.

Q And after you had finished what did he say?
A He said that was correct; it was read to him
and he signed it in my presence.

Q Did you take a statement of Michael Tanzola ?
A Yes, sir; I did.

Q Which has been marked Exhibit S. 11 for
identification. Mr. Tanzola has testified that he
didnt make this statement to you. I read first the
part that he admitted, “I heard a shot and Frank
say, ‘Oh, my! I got shot’; he lifted his vest and I
saw a little hole and he dropped his gun and just
struck my foot. 1 picked it up and said, ‘Here,
Miller, I got the gun.” Miller opened the gun and
said, ‘No,” for it was loaded.” Then he denies
making this part of the statement, “ Then there
were a lot of people there in the hall. I saw Co-
lucci and Bennett and others there.” A Those
are his words, just as he gave them to me.
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Q Did yon take a statement of Vito Colucci? A
I did, sir.
Q Marked Exhibit S. 13 for identification. Is
this the statement?
The Court. What date?

A Dated April 24, 1914, and is in my hand-
writing.

Q Did Vito, in that statement, make any refer-
ence to his having been outside and seen Bennett
and his brother and other people? A No, sir; he
speaks of seeing Bennett, hut not outside.

Q Did he say anything to you about having been
outside at all that evening? A Everything he told
is in that statement, word for word.

Cross examination by Mr. McDermit.

Q You have had Mistretta here under subpoena,
haven’t you, for the State? A No, sir.

Q You hJf bis statement of what took place
down Jhere in your possession all the time? A
Yes, sir.'

Q He stated to you in that statement that he
was in the bar room at the time the shot was fired,
didn’t he? A 1 cant tell you without reading the
statement over.

Q Look at it and see whether Mistretta, when
he made that statement to you, placed himself m the
bar room after the shot was fired. Suppose you
read the statement. A April, 25, 1914.

The Court. What are you going to do?
Witness. Read it aloud.
The Court. You both agree that it should

be read out loud.

Witness. April 25, 1914. Statement made
by Thomas Mistretta, 105 Warwick street, city.
About eleven P. M., Tuesday, April 21, I went
to Chick’s saloon on Oliver street and had a
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few drinks in the dance hall, then went out to
bar room and stood at bar talking to Officer
Miller. Saw some few people run out, but
there was no trouble and they went back into
the dance room. Baker was not there at that
time, but came from across the street about five
minutes later and went into the dance room.
While standing at the bar, heard a shot, and
Miller said, “What the hell is that?” and put
his baud to his back pocket and ran into the
back room and I followed him. Saw Baker
standing by the hall door with his gun in his
hand, and he dropped it on the chair. Big Sue
and the special officer were standing by Baker
when I heard the shot. It sounded as if it
came from the hall that heads into the street.
Thomas Mistretta.

By Mr. McDermit.

Q Any reference in that statement to Bennett at
all? A No, sir.

Q Whether Bennett was in the hall, in the
street, or in the bar room? A No, sir.

Q But it does say he was talking to Officer Mil-
ler in the bar room? A It does; yes, sir.

Q It does say that at the time the shot was fired
he went into the hall from the bar room? A Yes’
Sir. ¢

Q You took a statement from Tanzola? A 1

Q Is that statement from Officer Tanzola in
English, or is it in Italian? A It is in English.

Q That is the same witness that was upon the
stand here and testified? A It is, sir.

Q You didn’t have any Italian interpreter to
take down the statement he made? A No; we
d-’. need ono. He could speak English. %

Q He understood it? A Perfectly.
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TIMOTHY SCALES, recalled in rebuttal for the
State.

Direct examination by Mr. Van Blarcom.

Q Yon are clerk of the Grand Jury? A 1 am.

G Did you, in taking the minutes of the pro-
ceedings before the Grand Jury in the matter in
April, 1914; did you take the testimony of a woman
named Clark, Susan Brown Clark? A 1 did.

Q Was she asked this question and did she make
this answer, near the end of her testimony? The
question is: “Do you know Bennett?’:. A—

Mr McDermit. 1 shall object to: alny testi-
mony on behalf of Mr. Scales in this case that
is being testified to from the minutes of the
Grand Jury, and-I make the further objection

20 that it seems that the policy of the law should
be for the exclusion by a court of evidence ot
this character for the reason that it endangers
the sanctity of the Grand Jury room and puts
people in a position where, if they were brought
before a Grand Jury and gave testimony m a
particular case, they might be confronted wit
that or be compelled to go in some other court
and testify in relation to it.
The Court. Objection overruled.
30 Defendant’s counsel prays an exception to
this ruling of the Court. .
The same is allowed and sealed accor mgy.
WM. P. MARTIN, [i. s.j
Judge.

10

Was she asked this question and did ;die |ive
thi(g answer, “ Do you know Bennett?”
sir.” A Yes, sir. ive
Q Was she asked this question and did ®«g-;
4 this answer: “How long have you known h
About a year.” A She did.

9
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Q “Was he there? A Yes, sir.” A Yes, sir.

Q This question, and answer, “ Where was he?
A He had been there all along. I didn’t see
him?” A When the shot occurred, I didn’t see
him.

Q Did she give this answer, “You didn’t see
him at all?” “A He was sitting at.a table where
I was drinking all the evening. There were about
ten or twelve around the table.” A She did.

Q Was she asked this question and did she give
this answer, “ Have any talk about Baker there?”
A >No.:” A Yes,,sir.

Q Was she asked this question and did she give
this answer, “ How soon after the shooting did you
see him? A He was in the hall.” A Yes, sir.

Mr. McDermit. 1 ask that the entire record
be read.

The Court. You may read the testimony of
Susan Brown Clark before the Grand Jury.

By the Court.

Q I suppose, Mr. Scales, that you have caused
this to be written out? A I have.

Q And is the testimony that Mr. McDermit has
in his hands a correct copy? A As far as I know.

Q It was irritten out under your supervision?
A My supervision.

Q Did'you compare it? A 1 did not.

Q Were" you present in the Grand Jury when
Susan Brown Clark testified? A I was.

Q Did you take her testimony stenographically ?
A 1 did.

Q And the paper you hold in your hands is the
original stenographic notes? A  Original steno-
graphic notes.
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Timothy Scales, cross.

Cross examination by Mr. McDermit.

Q Is this part of the testimony that was taken,
“What time did the shooting take place?”

The Court. That refers to something con-
cerning this particular point.

Mr. McDermit. 1t refers to the description
of what took place in the hall there. We are
entitled to have this entire record as I under-
stand is your Honor’s ruling—

The Court. You are entitled to have the
entire record of Susan Brown Clark as to what
she said in the Grand Jury room for the pur-
pose of seeing whether or not she said any-
thing else by way of change or modification or
amplification of the things that the prosecutor
has read into the record.

Q “Q What time did the shooting take place?
A Between 11:30 and 11:45.” A Yes.

Q “Q Where were you at the time of the
shooting? A About three feet away from
Baker.” A Yes.

Q “Q Where was Baker standing? A About
six or eight feet from the entrance to the dance
hall.” A Yes.

Q “Q Just state what happened there that
night? A 1 and another woman, and I was treated
by Chick, who asked me to sit down and have a
few drinks with him and some friends. I stayed
there until 11:30 when Lucy came in and I asked
her if she had been going with Frank. She said,
“No.” I said, ‘Yes, you have.” Finally, she sai
she had been going with her and I said—

The Court. The only point that there is any
attempt of contradiction thath # ~ 2
with reference to what she said that a
time of the shooting, Bovino, or Vincenzo o-
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vino, Bennett, was in the hall. The question is
whether she qualified that statement, amplifies
it or changes it or modifies it.

Q I call your attention to. this, “ Do you know
Bennett?” A Yes, sir. Q How long have you
known him? A About a year. Q Was he there?
A Yes, sir. "Q Where was he? A He. had been
there all along. I didn’t see him—” No. “When
the shooting occurred I didn’t see him.”

The Court. You read the correct answer?

Mr. McDermit. “A He had been there all
along. When the shooting occurred I didn’t
see him.”

Q “You didn’t see him at all? A He was sit-
ting at a table where I was drinking all the eve-
ning. There were about ten or twelve around the

table. Q Have any talk about Baker there? A
No, sir.” A Yes, sir.

By Mr. Van Blarcom.

Q The question and answer Mr. McDermit just
asked you, I didn* see him at the time of the
shooting; right after that does this question and
answer appear: “Q How soon after the shooting
did you see him? A He was in the hall.”. A
That is the question and answer.

MARY WEBER, recalled in rebuttal for the State.
Direct examination by Mr. Van Blarcom.

Q Now, did you see a witness produced by the
defendant whom you met on Mulberry street that
night? A Yes, sir.

Q Which one was it? A The one that was on
the stand here.

Q Do you remember his name? A No; I don’t
remember his name.
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Patsy Lafragola, direct.

Q Pasquale Lafragola, is that the one! A
Yes, sir; he said to me, “Did yon say anything
about Bennett?” 1 said, “ Yes sir.”

Q He was the one that made that remark? A
Yes; him and another fellow.

Q He was one of the men that made this state-

ment to you that you testified to on your direct
examination? A Yes, sir.

State Rests.

The Court. 1 think Ex. 10, 11, 12, 13 and 14
for identification have not been introduced in
evidence.

Mr. Van Blarcom. 11 is Tanzola’s state-
ment, which I am willing to have go in if there
is no objection.

Mr. McDermit. (No objection.

The Court. 1t will be admitted in evidence
by striking out the words, “ For identification.

Mr. Vem Blarcom. The others have been
read here to the jury. I suppose they ought to
go in; that is, S. 12 and S. 13, two state-
ments.

Mr. McDermit. 1 consent to that.

The Court. They will be admitted in evi-
dence by striking out the words, “ For identi-
fication.”

PATSY LAFRAGOLA, recalled in sur-rebuttal in
behalf of the defendant.
Direct examination by Mr. McDermit.

Q Did you ever make any attempt or attempt in
any way to injure this Weber woman on Mulberry
street, Newark, at night time, since the shooting.

Mr. Van Blarcom. 1 object. He was asked
that question and denied it.

Defense Rests.
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The Court. Are there any statements, in
evidence, that have not been read?

Mr. Van Blarcom. Susan Brown Clark’s
probably was not, I will read that.

WALTER GODFREY, recalled in sur-rebuttal for
defendant.

Direct examination by Mr. McDermit.

Q Did you take a statement from Susan Brown
Clark shortly after the shooting? A There was a
statement taken. 1 did not take it.

Q Who took it? A I am not positive. I think
one of the officers at headquarters.

By the Court.

Q Nqw, you are talking hearsay. You have to
tell us what you know. A 1 know there was a
statement taken.

Q Were you there? A Yes, sir.

By Mr. McDermit.

Q Whore is that statement now? A That is in
the prosecutor’s office.

Mr. McDermit. 1 ask the court to direct the
prosecutor to produce that statement.

The Court. 1 have no power to require the
prosecutor to produce it. You can serve a
subpoena duces tecum on him.

Q What is the date of that statement? A 23d
day of April, 1914, at 11:40 P. M.

Q Where was that taken? A Down at police
headquarters, taken by Captain Tuite.

Mr. McDermit. 1 will offer it in evidence.

Myr. Van Blarcom. No objection.

Sltatement admitted in evidence and marked
D.
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The Court. Do yon want Mr. Gregory to
read it in assisting yon?

Mr. McDermit. Please.

(Mr. Godfrey read Susan Brown Clark’s
statement, D. 1).

“ About quarter to ten o’clock on Tuesday night,
April 21st, last, when I got into Chick Collins’
dance hall I was greeted by a few friends, that I
know who asked me to drink. Chick and some
other men were at a table drinking. I joined them
until 11:30 when I went to a telephone in the bar
room. I asked for a cafe near 125 Ferry street.
I wanted to locate Frank Baker. Just as I came
out of the bar room a young man asked me for a
dance. After a few steps I saw Frank come in
the door, I left the man in the middle of the floor
and went over to talk to Frank. He warned me to
get away from him. I refused and continued to
talk until he slapped me in the face. I turned
around to get my hat and coat. When I had my
back turned I heard a shot. I then made my way
back to talk to Frank. I asked him what was the
matter, I had heard him say I am shot, I am shot.
When I got to him he said, Sue, I am shot, tell my
mother you didnt do it. I got my hat and coat.
They had walked Frank into the bar room. I made
a remark while in the bar room, to think all over a
little bum all this trouble should be caused. I
made a grab for this little girl named Lucy. I
couldn* reach her because the men stopped me. I
sat down and tried to be quiet. An officer in citi-
zen’s clothes ordered us to remain in the place after
Frank Baker was taken away. Myself and two
women and a man were taken to the police station.
When the shot was fired I was within three feet
of Frank Baker. After the shot was fired I said to
Frank, ‘Take your gun out of your pocket, maybe



405
Charles P. O’Neil, direct.

it went off.” He took his gun and blackjack out
and the gun fell on the floor and the special officer
picked it up and gave it to a policeman who was in
citizen’s clothes. Susan Brown Clark.

“FRANK DONNELLY,
“Patrolman.
“WALTER GODFREY.”

Q You havent any other statement made by
Susan Brown Clark? A Those are the only two
statements made by Susan Brown Clark made to
the best my knowledge.

By Mr. Van Blarcom.

Q Did she make another statement which she
didn’t sign? A Yes, sir.

Q Why didn’t she sign that? A She made
that statement to Officer O’Neil, a clerk in our of-
fice and for some reason or other the lady got away
without her signing it.

Q Why didn*t she sign it? A He said he was
going to show it to me first.

Mr. McDermit. 1 ask to strike that testi-
mony out.

The Court. Motion granted.

Q Were you there at any time when she made

the statement, the one she didn’t sign? .A No, I
was not.

CHARLES P. O’NEIL, recalled in sur-rebuttal for
the State.

Direct examination by Mr. Van Blarcom.

Q Mr. O’Neil, you are a stenographer in the
prosecutor’s office? A Yes, sir.

Q And have been for how long? A For about
three years.
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Q Do you know the woman named Susan Brotvn
Clark? A Yes, sir.
Q Did you ever take down a statement that
she made? A Yes, sir.
Mr. McDermit. 1 object to this.
Q Do you remember about when it was? A
Yes, it was in the afternoon; it was about 2:55.

By the Court.

Q When? A 1 don’t recall the date.

Q About when was it? A About a month ago.)

Q That would be in the neighborhood of the
27th of December, 19152 A Before that. It was
longer than a month ago.

By Mr. Van Blarcom. =

Q About how long ago was it? A About a
month and a half ago.

Q How did you take that statement without
gping into the contents of it? A I took the state-
ment by notes, stenographic notes.

Q How did you make your notes, from what? A
From what she said.

Q Anybody else excepting you and her?

Mr McDermit. 1 object to. this testimony.
It is irrelevant and immaterial, what the con-
versation was between him and her.

Mr. Van Blarcom. 1 will withdraw the wit-
ness.

The Court. All witnesses discharged by con-
sent ?

Mr. McDermit. Yes, sir.

Adjourned until tomorrow morning at ten
o’clock A. M.
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William H. Buengener, direct.
Fifth Day.

Friday, January 28, 1916.

State I

VS. \ Murder.
10

Vincenzo Bovino. A

Appearances as before.

Mr. McDermit. 1 have been apprised only a
few minutes ago that a material witness, who,
in my judgment ought to be presented for
consideration in the way of evidence, and he
can be produced here as I understand in a very
few minutes. He claims to have been at the
City Hospital undergoing an operation when
a leg or an arm was taken off and. claims to

have been in the same ward with and close to
Baker.

The Court.  Something about the death
statement ?

Mr. McDermit. Yes.
Mr. Van Blarcom. 1 don’t object.

20

WILLIAM H. BUENGENEB sworn in behalf of 30
the defense.

Direct examination by Mr. McDermit.

Q Where do you live? A I live 787 Hunterdon
street.

Q How old are you? A Twenty-six.

Q What do you work at?> A I am driving for
the Alderney Dairy Company.

Q Were you confined at any time in the City
Hospital of Newark? A Yes, sir. 40
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Q What was the matter with you? A 1 lost
four fingers and the palm of my hand.

Q And when was it you entered the hospital?
A The 1st of April.

Q When were you discharged from the hos-
pital? A The 3d of May.

Q During that time do you know whether there
was a patient there whose name is known as Frank
Baker? A Yes, sir.

Q What ward were you in? A Ward Eight.

Q What ward was he in? A Ward Eight.

Q Do you know anything of any conversation
had by him with anybody coming there to see him?
A Yes, sir.

The Court. He cannot say what he knows.
He can state where he was and what he saw*
and what transpired in his presence.

Q Where was Baker located in the ward? A
Right at the door as you come in.

Q Where were you located? A When he came
in he took my bed. I had to get up out of my bed
and give him my bed.

By the Court.

Q Where were you located then? A Right at
the door coming m.

Q When he got your bed where did you go? A
I was sitting on a chair next to the bed. lhey had
no more room and I had to give the man my e
so he could be operated.

By Mr. McDermit.

Q What took place?
Mr. Van Blarcom. 1 object unless the time
is fixed.
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Q Do yon know when it was that Baker was
brought there to the hospital? A The 21st of
April.

By the Court.

Q When? A Right after twelve o’clock.
Q When? A 1914.

By Mr. McDermit.

Q How long did Baker remain there? A If I
ain’t mistaken he was only there that night, next
day, and that night and the next morning I think he
died, pretty sure.

Q While you were there did any people come to
see him? A Yes, sir.

Q Who? A His brothers, father, friends and
there was some officers that came to see him.

Q When did the officers come to see him? A
They were there the next morning and right before
he died.

Q Were you there right before he died? A
Yes, sir.
Q Did you hear the conversation between these
people or what took place there? A Yes, sir.
Q Will you just tell his Honor and the jury
what you heard there.
Mpr. Van Blarcom. Let us have the people.

Q Who was there, what people were there? A
There was some police officers and if I ain’t mis-
taken his parents were there.

Q How many officers were there? A 1 think
there were three.

Q Do you know who the officers are, what their
names are? A No, sir; I do not.

Q About what time of day or night was this
when the officers were there? A If I ain’t mis-
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William H. Buenyener, cross.

taken he died in the morning and they were there
together right in the morning before he died.

By Myr. Van Blarcom.

Q What time in the morning? A 1 can’t say
what time in the morning.

By Myr. McDermit.

Q Did yon hear what was said by the officers
to the man or what the man said to the officers? A
Well, yes, sir.

Q Now, what did you hear? A They were
asking him if he—

By the Court.

Q Not, “They were asking him,” who asked
him? A The officers asked him.

Q All three in a chorus? A No, sir.

Q All four in a chorus? A No, sir.

Q Which one? A I do not know the name.
They asked him who shot him and he says, no, he
was quarreling with a woman and when the shot
was fired he could not say what happened and that
is all he knows about it. He says he didn’t know
who done the shooting at all, and then he was like
unconscious and he passed away.

Cross examination by Mr. Van Blarcom.

Q Where were you? A When he died?

Q Yes? A At the head of the bed.

Q What were you doing there? A Standing
listening to what he was saying.

Q Who else was there? A The nurse was

standing about three feet away from him.
Q About what time was this? A I cant say

just what time it is any more because quite a time

40 passed.
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Q Why is it that you remember so much if it
has been such a long time? A I had been follow-
ing up in the paper and last night I happened to go
down and I was introduced to Mr. Chick and we
got talking and he asked me how I lost my hand
and where I was hurt and he mentioned this, he
said this was the dance hall where a man was shot.
I said, “Well, I remember when he came in. 1
gave him my bed.”

Q Now, you havent told us yet about what time
it was that this man died? A 1 should judge
about half past ten.

Q In the morning? A Yes, sir.

Q You had your breakfast? A Yes, sir.

Q Sure about that? A I would not be positive
about it. I am only guessing at the time.

Q Where did you sleep that night? A Slept
on a cot on the floor.

Q Where was the cot? A Standing about fif-
teen feet from Frank’s bed.

Q What time did you go to bed that night? A
I went to bed, it was about half past seven.

Q What time did you get up? A We had to
get up five o ’clock.

Q Did you get up five o’clock? A Yes, sir.

Q Did you see him operated on? A 1 did not
see him be operated on. They took him to the
operation room.

Q You say you followed this oase in the papers.
Did you follow the first trial in the papers? A
No, sir; until here of late. 1 only saw it in the
paper here the other evening. I says to my wife,
“This man is not getting justice at all because he
never made a statement which they are putting in
the paper today.”

Q You never saw anything about the first trial?
A No, sir; I did not. As I said before—
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William H. Buengener, cross.

The Court. Don’t say anything else; just
answer the questions.

Q You say you went down to Chick’s? A Yes,
sir.

Q How did you know his name was Chick? A
I was introduced to him.

Q By whom? A William McGrath.

Q Who is it? A 1 know him as a saloon-
keeper’s son.

Q Where is the saloon, his father’s saloon? A
Corner of Scott street and Mulberry.

Q What were you doing in there? A I work
right across the street from the place.

Q Who do you work for now? A Alderney
Dairy Company.

Q How did you happen to see McGrath? A 1
have an automobile and I was out with it last even-
ing and he was going home with his girl. 1 saw
him. I said, i1Come on, Bill, I will take you down,
and his girl lives not far away from Chick s, and
he said, “ Come on down; I will introduce you to a
friend of mine,” and he introduced me to Mr.
Chick.

Q You didn’t know that was the place when you
went down? A No, sir; I did not.

Q When did you read this in the newspapers.
A 1 think it was Monday—no it was Tuesday.

Q If you thought this man wasn’t getting justice
why didn’t you go right away to the court here and
tell about it? A I tell you I only saw it m the
paper. I was working nights. 1 just got through
before and I met Chick and he got me to do that
favor, come up with him and go on the stand.

Q It wasn’t because you wanted to see justice
done. It was because you wanted to help Chick
A No, not because Chick is a friend of mine.

40 wanted to see the man get what is right.
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Q You didn’t want to do it until last night? A
That was because I was working night work.

Q You couldn’t stay up until half past eight or
nine o’clock and come up and tell the judge about
it? A I could if I thought about it.

Q You didn’t think very much about it? A
No, I was not, not at that time.

Q Who is this girl that lived in that neighbor-
hood? A I do not know.

Q Where does she live? A 1 can’t tell you the
number of the house. She lives on Oliver street if
I ain’t mistaken.

Q Near what other street? A Near Jefferson.

Q How near? A 1 should judge about 300
feet.

Q What kind of a car do you drive? A A
Crit, touring car.

Q Whose car was it? A Mine.

Q Your own car? A Yes, sir.

Q How long have you owned it? A Well, this
coming October will be one year.

Q \7here did you meet McGrath? A Corner
of Winans avenue and 18th avenue.

Q And he was there with this woman? A He
was going home. He was walking down 18th ave-
nue.

Q Did you know him before that? A Yes, sir.

Q And he suggested taking you down to
Chick’s? A No, he was taking his girl home, and
I suggested taking him home in the car.

Q I thought you said you worked at night? A
I was working nights. 1 started half past twelve.

Q At night? A That is, rather morning.

Q You started half past twelve in the morning.
Then nothing would interfere with your coming at
night and telling what you knew? You could have
come any flight this week? A 1 worked every
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William H. Buengener, cross.

night. Last night we got through early. I went
home and slept until morning and I took the car
out in the evening.

Q I thought you worked every night? A I do
work every night.

Q Started at half past twelve in the morning?
A Yes, sir.

Q When did you first tell anybody you were at
the hospital? A When I first told anybody I was
at the hospital?

Q Yes? A Everybody knew it when I was
taken there.

Q When did you first tell anybody you heard
this statement at the hospital? A Until I heard
pill McGrath talking about it and then when I was
down to Chick’s I was talking to him and then we
got into a conversation and talked about the hos-
pital. Then it first comes to my mind what I read
in the paper and then I told him what I heard.

Q How did you remember the date was April
21st he was brought in there? A Because the
next day I was promised to get up out of bed and
I got out of bed the 22d.

Q I thought you said they got you out of bed
the night he came? A I know. 1 was supposed to
get up the 22d. The doctor gave me the privilege
I could get up on the 22d.

Q You remember that on that account? A

"Yes, sir. ,T
Q Did you sleep well the night he died.
sir; I didn’t sleep at all. . T

Q What occurred to keep you awake. A
had bad pain in my hand.

Q Anything else? A No, sir.

Q It was daylight then when he died? A I am

not very sure it was.
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Q You say he died about half past ten. It must
have been? A 1 am only guessing at that. I
can’t say positive.

Q Were you up between, seven o ’clock at night,
7:30 when you went to bed and five o’clock A. M.
when you got up? A I can’t think back that far.

Q How far was your cot away from his bed? A
About fifteen feet.

Q Did you see anybody else come besides the
police officers? A I saw his folks and his brother.
Q Anybody else? A Not as I can remember.

Q Did you see the priest? A Yes, sir; I did
see the priest.

Q Sure about that? A I would not say posi-
tive because I told you so many came in there, so
many fellows that time.

Q What time did the priest come? A 1 can’t
say what time he came.

Q Day or night> A Day time.

Q Sure about that, are you? A 1 would not
swear to it.

Q You would not swear to any of these things?
A Certainly.

Q Why wont you swear to the time the priest
came? A Because I can’t think back that far.

Q You talked all these other things over with
Chick, didn’t you? A No, sir; not all.

Q Did Chick tell you anything that happened
up at the hospital? A No, sir; he did not.

Q Tell you anything that has been testified to
here in court? A No, sir.

Q You don’t know whether the priest came at
day or night? A I can’t say.

Q You don’t know whether he died day or
night? A 1 can’t swear to that. In my opinion—
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William H. Buengener, cross.

By the Court.

Q Yon have already testified he died in the
morning! A I'think he passed away in the

. morning.

Q About ten o’clock! A Yes, sir.
Q It was daylight, was it!

sure.

A 1 am pretty

By Mr. Van Blarcom.

Q When did yon leave the hospital! A The
3d day of May. A A

Q When did yon enter there! A April Ist,
1914. .

Q The night Baker was brought m yon were
taken from your bed! A Yes, sir.

Q Where did yon sleep that night! A I was
sitting in a chair and then they got a cot and I
laid about fifteen feet away from him.

Q When was he operated on! A About halt
an hour after he was brought in.

Q When did the officers first come in! A
pretty sure it was the next evening. ,,

Q They didn’t come right immediately alter
he was brought there! A No, sir.

Q Sure about that, are you! A 1 cant say.
There are so many comes in that way, I just can
shink back that far.

Q You have remembered all about everyth g
dse! A Well, -same things I do remember very
well’ but other things has kinda slid my memory.

Q How long were you down to Chick s
night! A 1 was there about half an hour.

O What time was it! A It was about quarter
after ten or half past ten.

Q What time did you get home! A I got 1101116
just abcfut a quarter to eleven.

lam
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By Mr. McDermit.

Q Show ns where your injuries are that you say
you were operated for? A My hand.

By the Court.

Q Were you in the chair or in the cot when you
heard this? A I was standing at the head end of
the bed.

Q You were fifteen feet away? A Not when
I heard this, I was standing at the head end of the
bed.

By Mr. McDermit.

Q Head of the end of the bed that Baker was
in? A Yes, sir.

Q (By Mr. Van Blarcom). Are you positive
now that this wasn’t the first night that Baker was
brought there that you heard a conversation? A
It wasn’t the first night I heard about it.

Q You are sure about that, are you? A Yes,
sir.

Q Sure couldn’t be any mistake? A No, sir.

Q How long after he made this remark did he
live? A Only a short while. He was unconscious
and then he died.

Q What do you mean “by a short while?” A
I believe about two or three minutes.

Q Anybody tell you that? A No, sir; nobody
told me that.

Q Do you remember that yourself? A Be-
cause I remember a nurse was standing right near
by.

Q You are positive that when he died you stood
at the head of the bed? A Yes, sir.

Q And that he died about three minutes after
he made this statement? A Yes, sir.

10

20

30

40



418

William H. Buengener, cross.

Q And that it wasn’t the first night he was
brought in? A No, sir; not the first night he
was brought in.

Q Was there a screen around his bed? A Yes,
sir.

Q You were inside that screen? A The screen

10 was around. I was standing right here (indicating)
between the bed and the screen, the head of the bed.

Q Were you inside of that screen? A Not
just inside, standing where it comes up to the bed.

Q Could the nurse see you? A Yes, sir.

Q Did she know you were there? A Yes, sir.

Q Did she talk to you? A She didn’t talk to
pie, no.

Q How do you know she thought you were

20 there or knew you were there? A She looked at
me.

By the Court.

Q What is the name of the nurse? A Miss
Higgins.

Q What is the name of your day nurse A
Miss Higgins.

Q What isthe name of yournightnurse. A
Miss Burns. v,

Q You were not in the ward where Miss Field
and Miss Furst were? A Yes, sir.

30

By Mr. Van Blarcom.

0 You were in that ward? A Ward Eight.
Q Was Miss Field in that ward? A No, Miss
Field was the night nurse at that time.
Q You are sure about that? A Prety
about _that. . A
q How many nightnurses do they have. A
40 One.
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Q Who was the day nurse? A Miss Higgins.
She was the head nurse.

Q It wasn’t Miss Furst? A Miss Furst was
in the ward.

Q She wasn’t the head nurse? A No, they
had changed the nurses; Miss Higgins was the
head nurse. J3?7 1 Jf]

The Court. You are asked only about this
time that you heard this conversation between
the police officers and Baker.

Q Who was the head day nurse at the time of
this conversation, that you heard? A Miss Furst
was the head nurse at that time.

Q Why didn’t you mention her name before
instead of Miss Higgins? A Miss Higgins was
standing there.

Q Miss Higgins was standing where? A At
the bed, about three feet away from the bed.

Q At the time Baker died? A Yes, sir.

Q And Miss Furst was there also? A 1 do

not know Miss Furst was there. I didn’t see
her.

Defense Rests.

JAMES D. BELL, recalled for the State.
Direct examination by Mr. Van Blarcom.

Q I believe you testified you went to the City
Hospital with these other officers? A Yes, sir.

Q There has been a witness produced on the
stand this morning by the name of William H.
Buengener. Did you see him at the hospital that
night? A No, sir.

Q Was he at the bed? A No, sir.

Q You saw him this morning on the witness
stand? A Yes, sir.
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John L. Miller, direct-cross.

Q Saw anything of him that night! A No,
sir.

Cross examination by Mr. McDermit.

Q Yon were not looking to see him, were yon!
A If he was there I wonld have seen him.

Q Yon didn’t know him? A Never saw him
before today.

Q Yon didn’t notice any other patients that
were in the ward! A Noticed patients when I
went in?

Q Yon were only interested in getting the
statement! A Yes, sir.

Q At that time there was a screen aronnd
this bed! A Yes, sir.

Q That is placed aronnd the bed of dying peo-
ple only! A It was placed there that night.

Q That screen is only placed there when the
patient is dying? A 1 don’t know.

JOHN L. MILLER, recalled for the State.
Direct examination by Mr. Van Blarcom.

Q Mr. Miller, yon were here this morning when
the last witness for the defense testified? A Yes,
sir#

Q The man that sits over there? A Yes, sir.

Q Yon were at this hospital this night w en
Baker died? A 1 was. .

0 Did yon see this witness there? A No, s

Q Ever see him before today? A Never.

Cross examination by Mr. McDermit.

Q Yon don’t know that he was there, or he
wasn’t there excepting the dying man?* A 1 was
right at the head of the bed. I cornu have seen
him if he was there.
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Peter Remondalli, direct-cross.

Q Who did yon see there, how many nurses?
4  One.

Q Any other nurse in the room? A No, sir.

Q Sure about that? A Positive.

Q What was the name of the nurse that was
there, did you know her? A 1 do not.

Q Do you know how many patients there were
in the room that night? A 1 do not.

Q How many bodies or how many people there?
A 1 do not.

Q You were not interested in any one other
than the patient talking.to the man who was dy-
ing? A That is all

PETER REMONDALLI, recalled for the State.
Direct examination by Mr. Van Blarcom.

Q You were in court when this last witness
testified? A No, sir.

Q See that gentleman over there, his name is
Buengener. Was he up to the City Hospital that
night? A 1 didn’t see him.

Q Did you ever see him before? A No, sir.

Cross examination by Mr. McDermit.

Q You can’t say he wasn’t up there? A If
he was there I would have seen him.

Q You simply didn’t see him, that is all you
can testify about? A That is all

Q You were not interested in interviewing any
other patients there were up there, you were only

interested in going to see this man that was dy-
ing? A That is all.
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Walter P. Byrne, direct-cross.

WALTER P, BYRNE, recalled for the State.
Direct examination by Mr. Van Blarcom.

Q Were you in court when this last witness
for the defense testified, Mr. Buengener? A No,
sir.

q gee that man over there (indicating Buen-
gener)? A Yes, sir.

Q That night when you went to the hospital,
the night that Baker died, did you see him there?
A No, sir.

Q Ever seen him before? A No, sir.

Cross examination by Mr. McDermit.

Q Didnt go there to see him, did you? A
No, sir.

Q Didn’t know that he was there? A No, sir.

Q Didnt know he was also a patient in the
hospital? A No, sir.

Q You had no interest in anybody except the
person you went to see with those other officers,
isn’t that all? A Yes, sir.

Q You were asked the question once before in
regard to the nurses, I think, weren’t you? A
Yes, sir.

Q How many nurses did you testify were
there? A 1 only seen one before we got the

statement. . m T
Q Was she there when he was dyingi "A 1

didn’t see her around the bedside. I can’t say

where she was. g ey 95 ¥
Q You didn’t see her around the bedside. A

I didn’t pay no attention to her.

Q You didn’t pay much attention to any ° y
excepting the man who was dying? A a 1
all I was looking at.
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Q Yon wasn’t looking around to see who was
standing there, were yon? A No, sir.

LULU M. FIELD recalled for the State.
Direct examination by Mr. Van Blarcom.

Q In April, 1914, yon had a man in the City
Hospital by the name of William H. Buengener?
A 1 did.

Q Is that the man (indicating' Bnegener) ? A
Yes, sir.

Q Were you night nurse? A I was.

Q Was there a Miss Higgins? A There was
not.

Q I mean was she a nurse at that time? A
She was a nurse, yes.

Q Was she a day or night nurse? A There is
no record of her being on night duty.

The Court. Do you move to strike it out
because it is hearsay?

Mr. McDermit. Yes.

The Court. Motion granted.

Q Did you ever see her on duty at night?

Mr. McDermit. That is objected to because
it is immaterial whether she was on duty at
night or day.

Mpr. Van Blarcom. 1 withdraw the question.

Q This patient that you have seen in court this

morning was a patient the night that Baker died?
A He was in the ward, yes.

Q Was he in the immediate—was he standing
by the bedside? A 1 did not see him.

Q Where was his bed located, do you remem-
ber? A I cannot remember exactly, hut I know
it wasn’t near the dying man.
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Lulu M. Field, cross.

Q He has testified that you had looked at him
and saw him the night that Baker died. Do you
remember seeing him at all> A 1 do not.

Q How was this screen arranged around the
bed! A Why, the screen has three sides, a back
and then two sides that open out and one side—
There was two beds perhaps three or four back
the beds were. The screen was put directly around
Baker’s bed and the long end, side of the screen
was pushed to the other bed and pinned to the
head of the other bed.

Q This witness wasn’t in that bed to which the
screen was pinned? A No, he was not.

Mr. McDermit. What do you mean by that?
Referring to whom?
Mr. Van Blarcom. Buengener.

20 Q How many nurses were on duty that night
in the ward? A There was two nurses, one nurse
at Ward 12 and one nurse at Ward 8.

Q This was Ward 8? A Yes, sir.

Q What was the name of the other nurse? A
Miss Bigett, she was between the two wards.

Q Was she there at the time Baker died? A

* she wasn’t there at the time Baker died.

Q You were the only one? A I was.

3Q By the Court.

Q You were the only nurse? A 1 was the only
nurse.

Cross examination by Mr. McDermit.

Q You testified in this case that you were—you
testified as follows in this case, “I was not doing
anything particular at the time that Baker was dy-
ing.” Is that so? A That is so.

Q You were paying no attention to any conversa-

40 tion, is that so? A That is so.
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Q You said this bed was lifted and the head was
up two and a half feet near to you where you were
standing? A Yes, sir.

Q This young man had been in the hospital how
long, the witness Buegener, or whatever his name
is? A I do not know the exact amount of time,
quite awhile.

Q What was he there for, what was he a patient
for? A 1 believe he had an accident to his right
arm.

Q To his arm -or to his hand? A The arm and
hand were both injured.

Q This bed that Baker occupied had been occu-
pied by somebody else before Baker was put into
it? A Yes, sir.

Q Who occupied it? A I could not say.

Q Will you say that he didn’t occupy it and that
he didn’t get up for the purpose of giving Baker
the bed Mr. Baker had been operated on? A 1
could not say. He may have occupied it.

Q You have some cots there besides beds? A
When we are overcrowded, yes.

Q When the patients are convalescent do they
get up and walk around there? A During the day.

Q During the day or during the evening? A
During the day, yes.

Q During the evening too? A Sometimes.

Q Sometimes sit around on chairs, alongside of
the beds, don’t they? A Not late in the evening.
_ Q Sometimes they do? A Not late in the even-
ing, no.

Q Do you know how long after Baker died that
this boy was discharged, this witness was dis-
charged from the hospital> A No, I do not.

Q Was he there after Baker died? A 1 am not
sure.

30
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Regina Furst, direct.

Q Where is Miss Higgins now? A 1 do not
know.

Q She was connected with the hospital at that
time? A She was.

Q And sometimes the day nurse shifted to the
night force? A But there is always a record of it.

Q Don't they sometimes shift—don’t they switch
around sometimes, the day nurse stays over night
and the night nurse stays in the day? A Never.

Q That never occurred to your knowledge? A
No.

By Mr. Van Blarcom.

Q Do you ever remember an incident of any pa-
tient getting up at midnight and walking around?
A If they want a drink they go out and get it, that
is all.

Q They were not walking around? A They do
not walk around.

Q Have you a record here of the nurses who
were on duty that night? A I have.

Q Just turn to it, please. Who were they, and
name each ward? A Miss Owens, special on
Ward 12.

Mr. McDermit. 1 have to object to her read-
ing from that record.

Q What is that record? A It is the record
that is kept of the night nurses.

Q That wasnt kept by you? A It was not.

Q It is a hospital record, is it? A It is a hos-
pital record.

REGINA FURST, recalled for the State.

Direct examination by Mr. Van Blarcom.

Q Miss Furst, was there a nurse in the hospital
by the name of Higgins at the time Mr. Baker died
there? A Not the time he died.
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Q Was she a day nurse or night nurse? A She
was a day nurse.

Q You were a day nurse also? A Yes, sir.

Q Did Miss Higgins work under you or you un-
der here? A Miss Higgins worked under me.

State Rests.
Counsel summed up.

The Court charged the jury.

Charge to Jury.

Gentlemen of the jury. The Court desires at the
outset of the charge to express its appreciation of
the careful and painstaking manner in which the
members of the jury have patiently listened for sev-
eral days to the presentation of the evidence and
the arguments of counsel. The Court has particu-
larly noticed that jurors have been giving great
attention to the proceedings, which have been car-
ried on here before them.

The function of the Court is to instruct the jury
in reference to the principles of law governing the
case. The principles of law as charged should be
accepted as a correct statement of law. The jury,
however, is the sole judge of facts, weight of testi-
mony, credibility of witnesses, inferences to be
drawn from the evidence and the ultimate conclu”
sions to be reached upon all of the facts. The Court
in referring to the evidence is not to be understood
as deciding any facts but merely attempting to
illustrate or explain the application of principles
of law. If the Court errs in its statement of any
evidence or assumes the existence of evidence that
is not before the jury, the jury is to rely upon its
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recollection and not upon the recollection of the
Court. If any part of the evidence is referred to,
seemingly giving it particular emphasis, the jury
is not to disregard other evidence which it may
deem of equal or greater importance. It is the duty
of the jury to consider and weigh all the evidence
and pertinent proof hearing upon the question of
the guilt of this defendant, not only that mentioned
by the Court, but all of the evidence in the case.
If it has been suggested or stated during the course
of the trial that some facts have or may have oc-
curred, or evidence has been offered and excluded,

.or evidence has been presented and subsequently

stricken out, the jury should disregard all such sug-
gestions, statements, offers and excluded matter.
The verdict can lawfully and properly be based up-
on the evidence remaining in the case only.

The law presumes that the defendant is innocent.
This presumption can be overcome only by evidence
showing beyond a reasonable doubt the guilt of de-
fendant, and defendant is entitled to the benefit of
the reasonable doubt, not only as to the commission
of the crime and the nature of the offense, but also
as to the degree of the offense. The State must
likewise show all of the essential elements of the
crime beyond a reasonable doubt and of the grade
or degree of the offense which is charged. The bur-
den of proving the guilt of defendant beyond a rea-
sonable doubt is upon the State and does not shift
from the State throughout the case.

“ Reasonable doubt is a term often used,
probably pretty well understood, but not easily
defined. It is not a mere possible doubt; be-
cause everything relating to human affairs, and
depending on moral evidence, is open to some
possible or imaginary doubt. It is that state
of the case which, after the entire comparison
and consideration of all the evidence, leaves the
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minds of jurors in that condition that they can-
not say they feel an abiding conviction, to a
moral certainty, of the truth of the charge. The
burden of proof is on the prosecution. If upon
such proof there be reasonable doubt remain-
ing, the defendant is entitled to the benefit of
it by an acquittal. The evidence must estab-
lish the truth of the fact to a reasonable and
moral certainty, a certainty that convinces and
directs the understanding, and satisfies the rea-
son and judgment of those who are bound to
act conscientiously upon it. This is taken to
be proof beyond a reasonable doubt; because
if the law should go further than this, and re-
quire absolute certainty, it would exclude cir-
cumstantial evidence altogether. ’’

The defendant is presented upon an indictment,
found by the grand jury, which Contains a single
count, charging that this defendant, Vincenzo Bo-
vmo, did, on the 21st day of April, 1914, at the City
of Newark, wilfully, feloniously and of his own
malice aforethought, kill and slay one Francisco
Miserintino. The finding of an indictment is merely
a step in the regular course of legal procedure,
which must be taken before any person can be put
upon trial for certain offenses and is of no eviden-
tial value against the defendant. The charge is in
he statutory form, and under the indictment de-
fendant may be found guilty of murder in the first
degree or murder in the second degree or man-
s aughter; otherwise, he must be acquitted.

Murder *S un’aw”ul Kkilling of a human being
wi  malice aforethought by a person of sound mind
and discretion. The Crimes Act, Sec. 107, insofar
as it relates to this matter is as follows:

“Murder which shall be perpetrated by
means of poison or by lying in wait or by any
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other kind of wilful, deliberate and premedi-
tated Kkilling shall be murder in the first
degree, and all other kinds of murder shall be
murder in the second degree, and the jury be-
fore whom any person indicted for murder
shall be tried, shall, if they find such person
guilty thereof, designate by their verdict
whether it be murder in the first degree or in
the second degree.”

Manslaughter is the Kkilling of another upon a
sudden transport of passion or heat of blood upon
a reasonable provocation and without malice.

The jury is to determine the guilt or innocence of
the defendant and if it finds that the deceased met
his death at the hands of the defendant with a
deadly weapon used by him for that purpose, the
presumption of law is that the murder was mur-
der in the second degree. To raise the grade of
such offense to murder in the first degree the jury
must be satisfied beyond a reasonable doubt that
the distinguishing features of that grade of crime
exist, that there was present in the defendant an
intent to take life and that such intent was wilfully,
deliberately and premeditatedly executed. Normally
premeditation comes first; that is, entertainment by
the mind of a design to kill; then follows delibera-
tion, the weighing of considerations pro and con,
after which the Kkilling, being determined on, be-
comes wilful, deliberate and premeditated in the
sense intended by the statute. The forming of such
a design and its deliberate execution necessarily
take some appreciable time—not a long time, not
necessarily an hour or a minute, but still an appre-
ciable time. It is true that these words, “wilful,
deliberate and premeditated,” do not import any
prescribed period of time. The mental acts to which
they severally refer are capable of being per-
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formed with that degree of celerity with which the
human mind is proverbially capable of acting.

To reduce the crime to the grade of manslaughter
the evidence must show the lack of what the law
calls malice. Malice, as the law uses the term in
defining these crimes, consists in the intent to do
serious bodily harm. Intent to do serious bodily
harm is malice. Manslaughter is a criminal homi-
cide, but manslaughter is without intent to do seri-
ous bodily harm. Murder is a criminal homicide
with malice—that is, with intent to do serious bodily
harm. Of course, intent is an act of the mind which
cannot be seen but can properly be inferred from
the conduct and actions of the party.

In this case, if the jury finds that the death of
the deceased ensued upon a wound or wounds in-
flicted by defendant with a deadly weapon or under
such circumstances that the jury draws the infer-
ence of intent to do serious bodily harm, there is
present the evidence of malice and it is murder in
the first degree or murder in the second degree, ac-
cording to the principles heretofore charged, and
not manslaughter.

The Court will refrain from attempting to out-
line the testimony of all of the witnesses in the
case. It will merely refer to certain evidence which
may be mentioned within the limitations of a
charge.

The State contends that many witnesses pro-
duced by the State and the defense have testified to
certain facts which support the charge laid in the
indictment.

Mary Weber, twenty years of age, a visitor at the
dance hall of “ Chick Collins,” 238 Oliver street,
Newark, testified that on the evening of Tuesday'
April 21st, 1914, she was seated at a table near the
Piano m the northwest corner of the room, that she
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saw Susan Brown Clark seated at a large table with
twelve or fourteen persons in the southeast corner
of the room, that Susan and the defendant talked
an hour together; that later Susan was in the dress-
ing room in the northwest corner of the dance hall;
that Francisco Miserintino or “ Frank Baker,” as
he is known, and Lucy Ens were talking at the end
of the hall near the doorway to the room C that
leads to the street through the hallway A on the
diagram; that Lucy went into the dressing room;
that Susan came out, went over to Baker and said,
“You keep away from Lucy, you are married to
me,” or something to that effect; that Baker said
something that the witness did not hear; that Susan
slapped Baker and he slapped her, whereupon
Susan went over to the defendant, said something
to him; that defendant arose from the large table,
went over to Baker, tried at first to hit him with
his fists, then shot him, holding the revolver about
the level of the waist; that Baker cried out, “ Ben-
nett shot me,” and fell; that the defendant threw
his revolver on the floor and that an uproar ensued
and witness left the dance hall. The defendant,
Vincenzo Bovino, was known as “ Bennett” or “ Jim
Bennett.”

Anna Gurtler testified that Baker came in the
dance hall with Lucy; that Susan slapped Baker
and Baker slapped her and Susan talked with the
defendant. Later, she said, Baker and defendant
had an argument and defendant shot Baker.

Joseph Arthur Miller, a police officer off duty
while in the bar room heard a noise that did not
sound to him like a shot. He hesitated for a short'
time and then went into the dance hall; Baker was
in front of the door in the dance hall from the
room 6 to C on the diagram and Baker had his
revolver in his hands and that there were about ten
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people in the dance hall left of the thirty or forty
who had been there before.

Janies D. Bell, John L. Miller, Walter F. Byrne
and Peter Remondalli, all police officials except the
last, who is a court interpreter, heard what was said
at the deathbed scene; that Bell went in front of
the rest and said to Baker, “Do yon know me?”
and Baker said, “ Yes, you are my friend, Jimmie
Bell.” Bell said, “ Do yon know this man?” indi-
cating John L. Miller and Baker said, “ Yes, that
is my old friend, Jack Miller.” Then ensued some
conyersation with reference to the fact that Baker
thought he was going to die and that the priest had
been there and then Bell said, “ Who shot yon?”
and Baker said, “Jimmie Bennett,” and expired
within a few minutes.

Of course, this is not the testimony of the officers
that defendant shot deceased,,but if the jury be-
lieves that Baker, in the presence of impending
death, said the defendant shot him the jury in its
discretion may consider the statement of Baker as
evidence against defendant, because the law permits
it to be presented as a dying declaration, not made
under oath nor subject to cross examination, but
under a sense of impending death an abiding im-
pression of almost immediate dissolution.

Miss Lulu M. Field testified that she was present
at the death bed and that Bell did ask questions of
Baker and that Baker said something, but she did
not distinguish the words; that her principal con-
cern at that time was about the physical condition
°f the patient.

Dr. William’H. McKenzie, the county physician,
testified to the result of the autopsy; that Baker
was a man five feet eleven inches in height, prob-
ably one hundred and eighty pounds in weight, that
m the opinion of the county physician the deceased
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died of peritonitis caused by a bullet wound; that
the bullet entered the body two and one-half inches
above and one inch to the right of the navel, pro-
ceeded all the way through the body, from the front
to the left side, coming out one inch below the lower
rib and one inch back of the posterior line on the
left side. From his description and the illustration
the witness made upon his own person of the points
of what he said in his opinion were entrance and
exit of the bullet, the bullet took a course which
was almost horizontal, probably going downwards
slightly towards the back.

Donato Colachio testified to finding a bullet in
the dance hall an hour and a half 'after the shoot-
ing.
Walter Godfrey testified to the finding of holes
in the vest and shirt in front and a hole in the shirt
on the left side, apparently opposite the bullet
wounds described by Dr. McKenzie.

Donato Colucci, or “ Chick Collins,” a witness
produced by defendant, testified to the arrival of
Baker and of Lucy and a conversation with them in
the presence of defendant in front of the hallway.

Susan Brown Clark, a witness produced by de-
fendant, said she had known Baker and defendant;
that she had lived with Baker as his wife, although
not married, and said she was such wife; that be-
fore the night in question she learned he had been
with Lucy; that she went to the dance hall, had
drinks with “ Chick Collins,” called upon the tele-
phone trying to get Baker; that she saw Lucy in
the dance hall, went with her into the dressing room
and warned her to keep away from Baker and
stated that she was married to him and that it was
with difficulty she restrained herself from striking
Lucy. Susan also said that she went overdo Baker,
called him an exceedingly vile name in Italian and
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he struck her, and afterwards she says—after the
shooting which she says she did not hear nor see—*
that she told Baker to place his gun on the chair.

Vito Colucci, brother of ¢ Chick CbllinSj” said he
followed Miller into the dance hall and saw Baker
throwing his gun on the chair.

The defendant testified or admitted in one or the
other of the statements that he saw Lucy go into
the dressing room with Susan, that he pulled the
curtains aside, directed Susan to stop; admitted
that he signed the statements Exhibit S. 6 and S. 8,
in which a New York Frank was pointed out as a
very suspicious person connected with the transac-
tion because the defendant said he heard someone
whom he believed to be a New York Frank had
been trying to accuse him, the defendant, and de-
fendant thought that he would try to make a false
accusation against this New York Frank to divert
suspicion from himself.

The State contends, therefore, by reason of this
and other evidence that is said to be before the jury
that the jury should arrive at the conclusion beyond
a reasonable doubt that this defendant fired the
fatal shot.

The defendant contends that the witnesses pro-
duced by the defense, and some of those by the
State, have testified to facts which show that de-
fendant did not fire the shot, or that, at all events,
raise a reasonable doubt of the guilt of defendant.

The defendant, himself a witness, testified that
after playing a few games or looking at a few
games at the large table in the dance hall and talk-
ing with Susan and dancing with Lucy, he went to
the corner of Adams street and Oliver street with
“Chick Collins” and “Joe the Kid” (Donato Co-
lachio) and while there heard the shot; that he was
then 200 feet away from 238 Oliver street; that he
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returned after the shooting and remained a consid-
erable time with Baker and others in the saloon;
and that he never had anything to do with Susan
Brown Clark and that he had no reason whatever
for Kkilling Francisco Miserintino.

Donato Colachio said he saw the defendant get
up from the table and leave the dance hall and go
out of the building before the shooting and that he
went with defendant to the corner and was there a
few minutes when the sound like a shot was heard.

Donato Colucci or *Chick Collins,’> Artulo Scola,
Pasquale Lafragola also testified that they saw the
defendant at the corner at the time the shot was
fired or when they saw a large number of people
come out of the saloon.

Angelina Seria, the woman who lived diagonally
across from where these witnesses have placed the
defendant, said that she saw “ Chick Collins’’ and
“Jim” Bovino, referring to this defendant, at the
corner at a certain time which, it is contended by
the defendant, was at the time of the shooting.

Colucci and Tony Fresco, who followed Miller
into the dance hall, said that the defendant was not
there immediately after the shooting.

George Policastro testified that Baker said in the
dance hall immediately after the shooting, “ Susan,
don’t tell my mother you shot me.”

Susan Brown Clark and Michael Tanzola both
testified for the defense that, although present at
the shooting, they did not see who fired the shot,
the former because she said she was crying with
both hands over her face, and the latter because
he was not in a position to see who shot the de-
cedent. The defense further contends that Baker
was semi-conscious after the operation and prob-
ably continued so until his death.
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The defense therefore contends that the evidence
shows that the defendant did not fire the shot and
that at all events the facts proved show that the
State has failed to sustain the burden of proof that
the defendant beyond a reasonable doubt fired the
fatal shot.

The State contends in reply to these matters pre-
sented for your consideration that the nurses, Miss
Field and Miss Furst, said that Baker was con-
scious, one of them during the afternoon of April
22d and the other during the evening, and that no
opiates were given to him, and Miss Field testified
to an intelligent request at the time a message was
delivered by him to her and the policemen, three of
them, and the Court interpreter, testified to the con-
versation which Bell had with Baker, and that at
the time he spoke and acted in a manner that in-
dicated that he was conscious and did know what he
was talking about; that the testimony of the de-
fendant cannot be relied upon, that the witnesses
who saw defendant in the bar room after the
shooting probably saw him immediately after
the shooting, and that defendant could
easily have gone around through the hall-
way A directly into the bar room or around
through the door to the street and back into the bar
room; that if defendant was at Adams and Oliver
streets that night at all it was not at the time of
the shooting; that the evidence that those who stood
on the corner heard the shot is inaccurate because
they were 175 feet away, and even Miller, a police-
man, in the next room to the dance hall, was not
sure at first that it was the noise of a shot fired
from a revolver; that defendant has falsely ac-
cused New York Frank of connection with this of-
fense to divert suspicion from himself and that the
witness, Mary Weber, is corroborated, in part at

10

20

30

40



20

30

438
Charge to Jury.

least, in her description as to the manner in which
the fatal shot was tired; that this defendant fired
it on a level with the waist, by the course the ballet
actually took in the body of Baker as described by
Dr. McKenzie, and that Michael Tanzola cannot he
relied upon as to his description of the shooting, be-
cause the illustration of his position with relation
to Baker at the time the shot was fired, places him
in a position, where the bullet must have come from,
to go through Baker’s body in the manner described
by Dr. McKenzie. The State also contends that de-
fendant on the witness stand under oath has con-
tradicted himself in important matters; that in
many respects the statement of April 23d, 1914,
contradicts what he said under oath and what he
said in his later statement, and that the contents of
the later statement of October 14th, 1915, contra-
dict many of the things said by him upon the wit-
ness stand and some of the things which he said
in his former statement, and that these contradic-
tions, inconsistencies and the false accusation
against another without any foundation strongly
tend to connect this defendant with the alleged of-
fense; particularly as the false accusation was ap-
parently intended to divert suspicion from himself
The State finally contends that this alleged attempt
in the nature of a fabrication of false evidence by
the defendant for himself in his own favor may he
considered by the jury as showing a consciousness
of guilt on the part of the defendant.

If the jury arrives at the conclusion that the de-
fendant fired the fatal shot it seems to be murder
in the first degree or in the second degree. The
jury should then consider the circumstances in
which the shot was fired.

The State contends that the defendant conceived

19 the design to kill and wilfully, deliberately and pre
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meditatedly carried it out, under the principles of
law governing murder, in the first degree, because
of the deadly weapon used and the vital part of the
body in which the bullet entered, and that any per-
son using such a weapon purposely firing into a
vital part of the body would naturally intend the
ordinary and natural consequence of his act.

The defendant contends, as to this feature of the
case, that the facts as presented under the evidence
of the State and the defense lack all evidence of any
wilfulness, premeditation or deliberation, and that
the shooting, if done at all, was done practically on
the spur of the moment.

There are in evidence numerous alleged contra-
dictory statements of various witnesses made on
occasions other than those under oath before this
Court and this jury in this trial. Some of the state-
ments are oral, not under oath, some oral under
oath before the grand jury or at the former trial,
and some in writing signed by the witness and not
sworn to under oath. It is desirable to consider
the effect which may be given to these statements
by the jury and to state the limitations upon the
jury in considering the statements. There are three
classes of statements to which the Court will par-
ticularly refer. Some merely efface the effect of
certain evidence; some may be accepted as evidence
and some relate particularly to credibility only.

The first class includes the facts or statements re-
ferred to in the questions of examining counsel to
his own witness upon the witness stand. For ex-
ample, the prosecutor called Mae Gilling, and she
testified that she did not observe defendant in the
dance hall at the moment of the shooting. She made
an oral statement under oath before the grand jury
and a written statement that she saw the defendant
at that time in the dance hall. The jury in this class
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of statements is permitted to consider as evidence
eonly the testimony given "here before it under oath.
The statement elsewhere was not subject to cross'
examination and the State cannot impeach its own
witness. The statements made elsewhere were per-
mitted to go in evidence merely for the purpose of
tending to efface and neutralize the effect of the
failure to testify of the witness under oath here
that defendant was present at the shooting. The
statements of the witness made elsewhere should be
entirely disregarded as in any way tending to prove
the truth of the fact which it assails, which in this
instance is that the defendant was present at the
shooting. The jury may, however, if it believes the
statements made elsewhere are worthy of that ef-
fect; conclude that they withdraw from the case the
evidence of that witness which it tends to discredit
just the same as if that evidence had never been
introduced, but beyond this the jury cannot give it
any effect whatsoever. In other words, the jury
may permit it to wipe the slate clean so that there
is no evidence of that witness upon that subject be-
fore the jury.

The second-class of contradictory statements in-
cludes the statements of witnesses made elsewhere
and introduced by the opposing party for the pur-
pose of being considered by the jury as to whether
or not it discredits the testimony of the witness
here in this trial. .For example: Susan Brown
Clark testified when called by the defense that the
defendant was not in the hall at the time of the
shooting. The prosecutor examined her and showed
that in the grand jury room and under oath she
testified that he was in the hall. Here again the
jury may in its discretion reject the testimony made
under oath before it by testimony that the defend-
ant was not in the hall because she said to the grand
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jury he was in the hall at the time of the shooting
but it cannot consider the statement before the
grand jury as evidence here against the defendant
that he was in the hall.

The alleged contradictory statements of some of
the witnesses which were introduced both by the
State and the defense are introduced by the parties
for the purpose of contradicting the statement of
the witness and they cannot be used as evidence of
the truth of the facts set forth in such statements.
They are introduced to affect the credibility of the
witness and to show that the witness made state-
ments contradictory of the evidence given on the
stand. .If a person takes the witness stand and
makes a statement under oath the jury may or may
not decide to rely upon that statement, but if the
statement is contradicted by some other statement
made elsewhere the jury cannot rely upon the state-
ment made elsewhere because it is not made under
oath before this jury, but the jury may use the
statement made elsewhere for the purpose of de-
termining what credibility, if any, the jury will
give to the statement of the witness made here.

The rule, however, is different as to the state-
ments or admissions of a party to the case, and this
brings us to the third class of statements. The
statements, admissions, and accusations of a party,
the defendant, may, however, be used not only in
relation to credibility and to contradict his testi-
mony upon the stand but as evidence of the facts
therein set forth and may be used against him as
any other admission by a party.

The other statements in evidence were introduced
by consent or without objection and it is contended
that they amplify, change or make clear the alleged
contradictory statements. They cannot be used as
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evidence of the facts therein stated for the reasons
herein above referred to.

It is the duty of the jury to search through all
the evidence that has been presented in the case and
ascertain where the truth lies. The jury may con-
sider amongst other matters in ascertaining, weigh-
ing and determining what weight, if any, it will give
to the statements of a witness, the demeanor, man-
ner of testifying, appearance of a witness, mental
capacity, power of observation, closeness of atten-
tion, the probability of the statements, their incon-
sistencies and contradictions, and all such other con-
siderations that may be evolved from experience or
which the jury may deem proper under the circum-
stances. Amongst all of the other ways of ascer-
taining, weighing and determining the credibility of
a witness the jury may consider the interest of a
witness in testifying and whether or not that in-
terest has affected the truthfulness or credibility of
his or her statement. This consideration may be
applied to all of the witnesses in the case, those
presented by the State and those presented by the
defense, and, of course, it may be applied to the
defendant himself because he has been a witness on
the stand, and in that connection the jury has a
right to consider the very grave interest which this
defendant has in any verdict which it may render
and whether or not that interest has affected the
truthfulness or credibility of the testimony of de-
fendant.

If the jury finds that the defendant is guilty be-
yond a reasonable doubt of murder in the first de-
gree the verdict should be guilty of murder in the
first degree. If the testimony falls short of this
and the jury finds beyond a reasonable doubt that
the defendant is guilty of murder in the second de-
gree, then the verdict should be guilty of murder
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in the second degree. If the testimony falls short
of this and the jury finds beyond a reasonable doubt
that the defendant is guilty of manslaughter, then
the verdict should be guilty of manslaughter. If
the jury does not find the defendant guilty as
stated, then, of course, the verdict must be not
guilty.

No sympathy should be permitted to sway the
jury. Probably the duty of a citizen to act as a
ejuror in a murder case is the highest duty which
one may be called upon to perform purely as a citi-
zen. For the consequences that may follow the ver-
dict neither the jury nor this Court is responsible.
When they have discharged their duty fairly, con-
scientiously and firmly their responsibilities are at
an end and the consequences are left to the law.
The law fixes the penalty and the responsibility is
not the jury’s nor even the Court’s; it belongs to
and rests upon the law.

The defendant has requested the Court to charge
ceitain propositions to which it will now direct its
attention.

4. That the jury may not at their pleasure and
without regard to the elements of credibility, which
the evidence of the accused may' possess, reject it
because of his interest or because they are not satis-
fied that he has been corroborated. It is the duty
of the jury to always consider the evidence of the
accused with all the evidence in the case.”’

I so charge you.

5.  That if the transaction is susceptible of
more than one discussion the jury must adopt the
construction most favorable to the accused.”

I so charge you.

7. “The defendant’s presumption of innocence

is itself a piece of evidence to be weighed with the
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other evidence favorable to the accused in determ-
ining the question of his guilt.”
I so charge you.

8. “Since the jury to convict must he satisfied
of the defendant’s guilt beyond a reasonable doubt
the jury is bound to find the defendant not guilty if

I* they have a reasonable doubt arising from the proof
touching the defendant’s alibi.”

That is to say touching the question as to whether
or not he was personally in the dance hall at the
time of the alleged shooting.

The jury retires.

Mr. McDermit. 1 ask for a general excep-
tion.-
Defendant’s counsel prays an exception to
20 this ruling of the Court.
The same is allowed and signed and sealed
accordingly.
WM. P. MARTIN, [1.s]
The Court. Allowed. Do you wish a special
exception to each refusal of the Court to
charge each proposition of law as requested?
Mpr. McDermit. Yes, sir.
The Court. 1 will grant such separate ex-
-30 ceptions.

Defendant requested the Court to charge:

1. “Before the jury can convict, they must find
that the cause of the death of the deceased has been
beyond a reasonable doubt proven to be murder
committed by the defendant.” (Refused).

Defendant’s counsel prays an exception to
this ruling of the Court.

40
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The same is allowed and signed and sealed
accordingly.
WM. P. MARTIN, 1.5/
Judge.

2. “That neither preponderance of evidence nor

any weight of preponderant evidence is sufficient in

a criminal case, unless it generates a belief of the

guilt of the party charged to the exclusion of all
reasonable doubt.” (Refused).

Defendant’s counsel prays an exception to
this ruling of the Court.

The same is allowed and signed and sealed
accordingly.
WM. P. MARTIN, [ms.]
Judge.

3. “That if the jury have a reasonable doubt
derived from all the evidence, they are bound to
give® the defendant the benefit of such doubt.”
(Refused).

Defendant s counsel prays an exception to
this ruling of the Court.

The same is allowed and signed and sealed
accordingly.

WM. P. MARTIN, [i.s.]
Judge.

6. “That the defendant is not responsible for

the death of the deceased unless it was caused by
his own act or omission, or the act or omission
ot some other person for which he is lawfully re-
sponsible; and if the death of the deceased was
caused by the act or omission of some other per-
son, other than the defendant who was not acting
tor or m concert with the defendant, then the de-
fendant is not guilty.” (Refused).
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Defendant’s counsel prays an exception to
this ruling of the Court.
The same is allowed and signed and sealed
accordingly.

WM. P. MARTIN, [i.s.]
Judge.
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Certificate of Court Stenographer.

New Jersey Court of Errors and Appeals

State, On Writ ’
v. of Error.
Vincenzo Bovino, Cert’_ﬁcate-

I, F. Lamar Watson, one of the stenographers of
the Essex County Courts, do hereby certify that
the foregoing transcript contains the entire record
of the proceedings and testimony taken by me at
the trial of the case of the State of New Jersey v.
Vincenzo Bovino on an indictment for murder,
which trial was held before the Hon. William P.
Martin, President Judge of the Essex County Court
of Oyer and Terminer in and for the County of
Essex, and a jury on Monday, January 24th, 1916,
at Newark, New Jersey.

F. LAMAK WATSON.
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Certificate of Judge Martin.

NEW JERSEY COURT OF ERRORS AND
APPEALS.

The State of New Jersey,

Defendant in Error.  On Writ

’ of Error.

Vincenzo Boyino, Certlﬁcate.
Plaintiff in Error.

I, William P. Martin, Presiding Judge of the Es-
sex County Court of Oyer and Terminer, in and
for the County of Essex, and the Judge who pre-
sided over the aforesaid cause, certify that the
above printed book contains the entire record of the
proceedings had upon the trial of the said cause,
and that the same is returned by the plaintiff in
error therein with the writ of error bringing up the
bill of exceptions signed and sealed in this cause.

Dated June 16th, 1916.

WM. P. MARTIN,
Presiding Judge of the Essex County Court of Oyer
and Terminer.
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Exhibits.

EXHIBIT S. 3.

[he said, “Hello.” 1 asked him how he felt
and he said he was going to die. I said, “Yes,
I have been told yon are going to die.” I asked
him if he wanted to make a confession and he
said yes. 1 said, “Who shot you?” and he said,
“Jimmy Bennett.” 1 am a little ahead of my
story. I asked him if he knew who was with me,
and he said “ Yes, that is my friend Jake Miller.”
Then I asked him who shot him, and he said
Jimmy Bennett. I asked if he was Sure and he
said yes. I asked, him when, and he said, i‘Last
night.” 1 asked him where and he said, “In
Chick Collin’s Hall on Oliver street.” He fast-
ened his hands together and died a few minutes
after.

Q Do you know Bennett?

A Yes, sir.

Q And know of any reason why Baker should
have said he shot him if he handn’t?
No, sir.
Where is this dance hall?
238 Oliver street.
That is all.]

ol F ol

MAY GILLING, sworn.

How old are you?

I was seventeen in December.

Where do you live?

220 EIm street.

How long have you lived in Newark?
I was horn in Newark.

Live with your parents?

ol ol Folt' e
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A Yes, sir.

Q Did yon ever go to a dance hall known as the
“East Side Dance Hall,” rnn by cCollins?

A Yes, sir.

Q Chick Collins?

A Yes, sir.

Q Were you there the night Frank Baker was

A Yes, sir.

Q What time did you go there?

A About 9:30.

Q There is a saloon in connection with the dance

hall?
A Yes, sir.
Q Were you dancing?
A No, sir; I don’t know how.

Q * What happened in there?

A I was sitting opposite the door where Frank
Baker was sitting. 1 went down to see my girl
friend but she was not there. Then she came in
alone. She told me to wait a minute and said she
wanted to tell me something. 1 sat there and
waited. She had a dance. She wasn’t there very
long. She said she wanted to tell me something.
I waked to the door and she said there was going
to be trouble. I had a little trouble with a fellow
at the corner of Downing and Madison st. at an-
other dance hall. I thought they were coming to
the East Side Dance Hall and I got scared.

Q Who told you there was going to be trouble?

A Lucy Evans. Her name is Lucy Evanoski.
She went out and I went back in the Hall again.
Suddenly Baker came in and sat down at a table.
Another girl names Sue who I went around with,
came in. She started to dance. She took two steps
and saw Baker and walked up to him. I saw them
disputing. Baker went outside in the hall and came
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back again, and I heard a little report and ran to
the middle of the hall where Lucy was dancing and
said somebody was shot. A fellow came up, sup-
posed to be an Officer, and said, ‘“Who did you
shoot?” He said that to Baker, and Baker said “I
got it myself.” They brought him out to the saloon
and they examined him and found he was shot
through the stomach.

Q You know Bennett?

A I know him to see him.

Q Did you see him in the Hall ?

A He was standing at the saloon door.

Q How far away from Baker when you heard
the shot?

A There is a piano on one side of the entrance
to the hall. He stood by the saloon door. That is
not far away because the Hall is not very big.

Q Did you make a report to Bennett when
Baker first came in?

No sir, I didn’t speak to him at all.

Was Bennett drunk or sober?

He was always drunk.

Was he drunk that night?

I don’t know. I never saw him sober.

You made a statement?

Yes sir.

Just look at that and see if that is your
name? (Shows witness a paper).

A Yes, sir.

Q In that statement you say that you remarked
to Bennett, “ There is Baker”—?

A I didn’t remark that to Bennett, I said that to
the crowd. I didn’t say anything to Baker. I
never had any conversation with him.

Q Yhat other women were in there?

CPOPOPLO»
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A Some woman by the name of Annie Gettler;
Josie Cooper and another girl by the name of Flor-
ence.

Q How many people in the room?

A Ten girls and about fifteen fellows.

Q Did yon see a revolver at all?

A No, sir.

Q How far from Baker were yon when yon
heard the shot?

Seven or eight feet.

Which way were yon facing ?

Sideways.

You were not looking towards Baker?

No sir, I was watching them dancing.

You turned when yon heard the noise?

I ran to the middle of the Hall; I ran up to

OO O P

Lucy.

Q When you heard the noise of the shot, didn*
yon look in the direction of the noise?

A Yes sir, but there was a crowd there and you
couldn’t see. They were all around Baker at that
time*.

Q Didnt you look in that direction when you
heard the shot? -

A  Yes sir.

Q Who did you see there?

A I saw Sue alongside of Baker. She is the
woman supposed to be his wife.

What men were standing there?

I couldn’t tell.

Where was Bennett?

He was standing at the saloon door.

How far away?

Three or four feet.

That is all. * i

ol Nl Folt e
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SUSAN BROWN CLARK, sworn.

=}

Where do yon live?

A 178 Runyon Street. (
Q What is your age?

A Twenty-one.

Q Did yon know a man named Frank Baker?

A Yes sir.

Q Did you live with him?

A No sir.

Q Were not married to him?

A No sir.

Q Do yon know where Chic Collins’ dance hall
is?
A  Yes sir.

Q You were in there the night he was shot?

A Yes sir.

Q How long had you been there?

A Since nine thirty.

Q What time did the shooting take place?

A Between 11:30 and 11:45.

Q Where were you at the time of the shooting?
A About three feet away from Baker.

Q Where was Baker standing?

A About six or eight feet from the entrance to,
e dance hall.

Q Where does that entrance lead to?

A To the street.

Q Just state what happened there that night?
A 1 and another woman went in and I was
greeted by Chic who asked me to sit down and have
a few drinks with him and some friends. I stayed
there until 11:30, when Lucy came in and I asked
her if she had been going with Frank and she said
no. I said, “Yes you have.” Finally she said she
had been going with him, and I saicThe was a good
friend of mine and asked her to keep away from

th
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him. After talking nice to her she didn’t pay any
attention, and I said “ Now I am married to Baker,
and I wan’t you to keep away from him.” That was
all right and she said she would. She was with him
the same night. About fifteen minutes later I went
to the phone to get Cope of 125 Ferry Street where
Frank Baker went. A fellow named Lord came to
the phone and I asked him to deliver a message that
I would meet Frank at Ferry and Madison Sts.
at one o’clock. I had come from the bar room
where the phone was and went into the dance hall
when some fellow came up and asked me to dance.
I went out with him to dance. I had taken not more
than four steps on the floor when I saw Baker sit-
ting at a table. Whether or not he was sitting there
before, I can’t say. I deliberately left the fellow on
the floor and went over to Baker and spoke to him.
He had warned me to keep away from him and I
said no. He would warn me and I said no. Then
he slapped me and I walked away about two feet
from him and tried to stop a crying when the shot
was fired.

Q Your back was turned then?

A Yes, sir.

Q What did you do when you heard the shot?

A I turned around and said, “ What is the mat-
ter Frank?” and he said, “ Sue I am shot.” He
turned around and said, “ Tell my mother you
didn’t do it.” 1 then said to him “ Take the gun
out of your pocket and see if the gun went off in
your pocket.” The shot was so silent you could
just hear it. He took out his blackjack and gun and
laid them down and a special officer picked them up
and handed them to an officer who was there in
civilian clothes.

Q What business did he have to carry a black
jack and a revolver?
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A He was a special officer. The hoys walked
him out to the bar room and I got my hat and coal;
and walked to the bar room. Then I made a grab
for Lucy and I said, “ To think of'this trouble over
a little bum like you.”

Q How did that make any trouble with Frank?

A That I couldn* say. There was nobody that
I was with. I went there alone.

Q How could Lucy make this trouble?

A She said she hadn’t been with him but she
was with him that night. What I said to her she
went out and told him.

Q What did that have to do with his being shot ?

A I couldn’t say.

Q Why did you say the trouble came from Lucy?

A He had sent Lucy into the Hall to see if I
was there.

Q What did that have to do with his being shot?

A I couldn’t say.

Q Why did you make that remark?

A  Frank was with her that night and she had
told him all I said to her, before he came back into

the Hall. I suppose she was looking for an argu-
ment Avith me.

He slapped you in the Dance Hall?
Yes, sir.

Did you have a revolver with you?
No, sir.

Did you shoot him?

No, sir.

Who was standing by when the shot was fired ?
The special officer was near by.

Do you know Bennett?

Yes, sir.

How long have you known him?

About a year. °

Was he there?

OPOPOPR PO PO »RO
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A Yes, sir.

Q Where was he?

A He had been there all along. When the shoot-
ing occurred I didn’t see him.

Q Yon didn’t see him at all?

A He was sitting at a table where I was drink-
ing all the evening. There were about ten or twelve
around the table.

Q Have any talk about Baker there?

A No, sir.

Q How soon after the shooting did you see him?

A He was in the Hall.

Q When you turned around, as this shot was
fired, who did you see right by Baker?

A There were quite a few fellows who rushed up
to him.

When you heard the shot you turned around?
Yes, sir.

Hid you see anybody with a revolver?

No, sir.

He had been shot by someone standing outside
the room?

A I think it was done in the room.

Q Was Baker standing in a position where he
could be shot by someone outside ?

CPro» R

A Yes, sir.
Q As you turned around, did you see anybody
run away?

A No, sir. Anybody could have gotten in or out
of the Hall.

Q Bo you mean out of the side door?

A That door or the door leading to the bar
room.

Q Was Bennett a friend of Lucy?

A Yes, sir.

Q The special officer took the revolver and
black-jack?
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A Yes, sir. Every bullet in the revolver was
full.

Q Was there anybody there who would be apt
to shoot Baker because he slapped you?

A No, sir.

Q How long have you been friendly with Baker ?

A About two years.

Q Where did you first meet him?

A He worked at the Krueger Auditorium as
special officer.

Q Did you have a talk with Bennett about Baker
that night?

A No, sir.

Q Never talked to Bennett about your troubles
with Baker?

A Different people down there thought I was
married to Baker.

Q Bennett knew of the relationship between you?

A Yes, sir.

Q He knew you were peeved because the other
girl got the affections of Baker ?

A Yes, sir. Lucy Was more a friend of Bennett
than I was.

Q That is all.

EXHIBIT S. 6.
POLICE DEPARTMENT.

Newark, N. J., April 23, 1914.
10:04 P. M.
Statement of Vincenzo Bovino,
Residence, 226 Jefferson Street,

Made to Captains Tuite, Cordano, Serg’t Godfrey
and Patrolman Donnelly.

I am Captain Prank W. Tuite of the Newark, N.
J-, Police Department. I am going to ask you some
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questions in reference to the crime for which you
are arrested; you may answer them or not just as
you wish, but what you do say must be of your own
free will, a voluntary statement, as it will be taken
down in writing and used at your trial.

What is your name?

Vincenzo Bovino.

Where do you live.

226 Jefferson St., Newark, N. J.

How old are you?

Twenty-six years.

What is your occupation?

Driver for Frank Usilino—Van Bur'en St.
How long have you worked there?

About one year.

You are charged with murder,

About ten o’clock on Tuesday, the night Frank
Baker was shot I walked in the hall and I seen big
Sue call Lucy inside the dressing room, I was out-
side, but I heard them quarreling. I pulled the cur-
tain back and I got a hold of Lucy by the shoulder
and said what is the matter with you girls. Come
out and have a dance to Lucy I says so when the
dance was over I seen Lucy run out finally I goes
in the saloon I meets chick in there. Lucy comes
back again and says come here Chick I want to see
you. You know what I heard I heard that them
fellows that were over in Klines hall that Friday
night in that automobile that was trying to take that
girl away over to New York I heard they were
coming down here to get that girl out of here or
clean out the joint dump one of the two. Chick
didn’t say no more then Lucy didn’t say no more.
She went away. Meantime Chick went out through
the hall door to the stoop I went out too right
after I went out Lucy comes running out Chick
says where are you going She says there is Frank

PO PROPRO PP
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over there he was just walking over Chick says
come on over Frank come on in then Frank shook
hands with Chick he said hello to me and went
up the steps, then I said what is the matter are you
afraid of her meaning big Sue in a joking way,
Frank says I don’t give a fuck for no cock suckers
he went right in the hall. Me and chick was left
there outside and the Kid Tony Colacio comes walk
ing out. I asked chick what Lucy had to say to him
in the saloon, he told me those guys that was
over in Klines hall that Friday night were going
to come down here and get that girl out and break
up the place he says come we will walk to the
corner they might be due here it was then about
half past eleven, he says let them try to put it
on the bum if they want to, We looked up Adams
Street, we looked both ways there was nothing in
sight just as soon as we started to turn around
we heard a shot. I said Jesus Chick wasn’t that
a shot. He says I don’t think so, the Kid says
that must be a chair the boys might be fooling
around about five seconds went by nobody came
out and all of a sudden there was a big crowd
a whole lot of them were out on the sidewalk
they came out of the hall door Chick started to
run, Me after him the Kid after me Chick gits
to the end of the tenement house and Frank
Baker is just coming down the stoop and says to
Chick Jesus Chick hurry up get an ambulance
I am shot Arthur Miller the Policeman takes
hold of Baker he says her Chick you hold him
Il hold you responsible for him. Arthur goes
uiside and calls up the ambulance in the mean-
time me and Chick take him into the saloon so
he leans on the bar Chick says who done it I
think he shot me Baker pointed to the Special
Policeman Arthur Miller says to the Special Officer
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Mike give me your gun Mike handed him the gun
Miller started to put it in his pocket when the
kid says I want to see that gun. Miller opened
the gun and found the gun all loaded Miller said
to Baker this gun is all right there are no shots
out of here. We sat Frank down, then he'" got
up all alone and went to the door, I took hold of
his left shoulder and helped him down the stoop,
the ambulance was there and two or three police-
man were there. Frank was hollering for them
to take him away in the ambulance. 1 helped
him to get in the ambulance. When it drove
away I went back into the saloon. Everybody
was gone out but four of us. Chick, Joe Seri-
tella, Joe the Kid and Myself; the others had
been taken away by the Police. 1 mean the two
girls and Geo Polscaston 1 staid there for awhile
then Joe Broad and me left going to Pacific
Street. 1 came back to Jefferson Street .I went
in the yard and sat on the back stoop 1 went
back to the saloon a half hour later. The Kid
told me they were going to operate on Frank. I
staid there until three or four o’clock when I was
arrested. Before Baker was taken away to the
Hospital and while in the saloon this is all on
account of you to big Sue. She says no it is on
account of this God damned bum then she swung
at Lucy she says I found one of her letters in
your pocket. I was not in the dance hall during
any time that Baker was in there
April 23d 1914
Vincenzo Bovino
226 Jefferson St-

Frank Donnelly ¢
Patrolman Lieut'. Fred’k J. Kuhn

Walter Godfrey



461
Exhibit S. 8.

EXHIBIT S. 8.
POLICE DEPARTMENT

Newark, N. J., October 14, 1915.

Statement of James Bovino, Alias Bennett
Residence No. 226 Jefferson St.

Made to Captain, Thomas F. Connell, Dets. Don-
nelly, Bell, Chenoweth, Conlon and O°’Neill.

I eam Detective Frank Donnelly
of the Newark, N. J., Police Department. I am
going to ask you some questions in reference to
the crime for which you are arrested; you may
answer them or not just as you wish, but what
you do say must be of your own free will, a vol-
untary statement, as it will be taken down in
writing and used at your trial.
What is your name?
James Bovino.
Where do you live?
226 Jefferson St.
How old are you?
28 years of age.
What is your occupation?
Driver.
How long have you worked there?
On or off five or six years.
You are charged with Murder.

On April 21st, 1914, about 7 P. M., I went to
Chick Collin’s Dance Hall, No. 238 Oliver Street.
I sat around for a little while until about 9 or 10
O’clock. I had one Italian finger-game with the
crowd that sitting around the table in the Dance-
hall. There was Yuck, Big Sue and an Italian
named Frank, Joe the Kid, Chick, Jack Miller
the Officer and Joe Broad and some others, who
1 can’t remember just mow. I had a dmk
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THERE and walked out into the Barroom and
sat down again. About 10:30 o’clock P. M. Chick
came out and started talking to me. Then Lucy
came out after him and called Chick aside and
talked with him 1 asked him what Lucy had to
say. This was about 10 o’clock P. M. Chich
said she tells me there is going to be a mob here
in an Automobile to clean out the Place. So he
says “Come on and we will take a walk.” So
we walked out to the front of the door, a small
hall door and we met Joe the Kid there and he
asked us where we were going and Chick told
him the story about the automobile coming to
clean up the place. We stood there for a little
while and this N. Y. Frank come to the door
then, right after Lucy came out, in front of Hall
door and while passing Chick asked Lucy Where
she was going, home? She said: “No, there is
Frank Baker on the other side of the Street.”
And Chick said: “Tell him to come over and
have a drink.””> Lucy called over and told him
to come over and he said no I am only drinking
soda. Then Chick said Baker: “ Come on and
we will have a drink anyway so he says all right
and came over and shook hands with Chick first
and then he shook hands with me and Joe the
Kid. Lucy was afraid to go into the Hall be-
cause she says I am afraid there is going to be
a fight. So I says to Frank Baker, “ Go on in
Frank, don’t be afraid. He said to me “You
know I ain’t afraid of no cock-sucker and finally
they walked in and as they walked in they walked
up to the corner, Chick, Joe the Kid and Me.
We stood there for about two minutes and were
starting to turn around to come back when I
heard a shot. I said to Chick, “Jesus Christ,
Chick, there goes a shot.” Joe the Kid, said.
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“No, I don’t think so, I think it was a chair that
dropped. Chick says, “I hope the Christ it
wasn’t s shot.” The crowd then come running
out and we started to run towards the Hall and
as we neared the Saloon Frank Baker came run-
ning down the stoop holding his sides. Chick
reached him first and said: “What is the mat-
ter Frank and Frank said: “Jesus, I’'m shot,
call an Ambulance.” Chick says, who done it,
who done it, and he says I think it was a Special
Cop, because he don’t like me. Wliile we were
talking on the side-walk Jack Miller, the cop, said
to Chick I’ll hold you responsible for this man.
N. Y. Frank said “ What does that guy mean did
you hear what he said and with that he pulled out
a blue steel gun and pointed it at the back of
Officer Miller. Joe Broad and Myself grabbed
his hand and said “ What are you going to do,
don’t do that,” and he said “what do you mean
didn’t you hear what he said he is going to hold
Chick responsible for him, pointing at Baker. So
then Joe Broad and myself managed to get the
gun off of him and he says to me let it alone or
I’ll put one throughyou. Then Joe Broad got
the gun and gave it to lame Joe and told him
don’t let him see it no more and get rid of it.
Baker picks up a glass that was standing on the
bar and slams the glass against the wall. He says
“Jesus, I am only 24 years old and have got to die
and in the meantime Sue and Lucy was having a
fight. Sue says to Lucy this is all on account of
you, you bum. Then the patrol come around and
Baker started to walk down the stoop alone. So
when he reached the side-walk me and Chick got a
hold of him and we carried him as far as the
patrol where he laid down on the seat. Hewas
then taken away to the Hospital. I remained in
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the saloon with Chick Collins, Joe Broad, Joe the
Kid and Vito Collins. So about a quarter of
twelve me and Joe Broad said, “ Goodnight to
Chick and the rest and went out.” We went as
far as Uni-on St. where 1 had a room at #142.
This New York was standing there in the door-way
and I said to him “ What did you want to do that
for Frank, suppose that guy dies, won’t we all be in
trouble and he says, “ You prick, are you sore too.”

And then Joe Broad, this Frank and inyself
walked up as far as Sommerset St. 1 left Joe
Broad and Frank there and I came right back to
Chick’s, #238 Oliver St. and there I found Chick,
Vito and Joe the kid. I stayed there for awhile
until the police come and took Chick, Vito and my-
self to the 3rd Precinct.

JAMES BOVINO,
226 Jefferson St.
Witnesses:
James D. Bell,
D. A. O°Neil,
F. F. Connell,
Frank Donnelly,

George Chenoweth.

EXHIBIT S. 9.
Statement taken by Off. F. A. O’Neill, 5 P. M.

Police Department.

Newark, N. J., Oct. 14, 1915.

Statement of Susian Brown, alias Clark.

Residence 178 Runyon Street.

Made to Captain, Thomas F. Connell, Dets. Don-
nelly, Bell, Chenoweth and Conlon.

I am Detective, Frank Donnelly,
of the Newark, N. J., Police Department. I am
going to ask you some questions in reference to the
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crime for which yon are arrested; yon may answer
them or not just as you wish, but what yon do say
must be of your own fj*ee will, a voluntary state-
ment, as it will be takenm down in writing and
used at your trial.

What is your name?

Where do you live?'

178 Runyon St.

How old are you?

22 years of age.

What is your occupation?

House worker.

How long have you worked there?

6 years. <t
You are charged with Material Witness.

I went into chick Collin>—Hall about 8:00 o ’clock
P. M, April 21st., 1914. I no more than entered
the Hall when Chick Collins asked me to sit down
and have a drink, which I did with a crowd around
the table. I sat there with them until about 11:00
P. M. drinking. Then I went out to the telephone
and called up the cafe corner Madison St. & Ferry
St. I asked them to send to the Lunch Room for
Frank Baker. He was not there and they sent a
fellow by the name of Steve Lordi to the telephone.
He came to the ’phone and I asked him if he would
tell a messenger in the Lunch Room to tell Baker
to meet me at Madison St. and Ferry at 1:00
o’clock A. M. the next morning. I then walked
back inside. Some fellow had come up to me, I
dont know his name and asked me to have a
dance. Which I did. I no more than was through
half the dance when I met Lucy coming into the
Hall and I broke away from the fellow and I
called her into a place where the girls have their
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around with Baker (Frank) and she denied it and
I told her it was true. A couple of girls there
asked me not to hurt her because I was so big and I
did not want to hurt her. I told her the 13th of
February was my brother’s birthday and on that
day we got married. She then went outside to
meet Baker and she told him all about it. I was
sitting at the table with Chick Collins, Jimmie
Bennett, Joe Broad, Lame Joe, Joe the Kid and
some others. We were all drinking. Then I went
to dance again with a fellow and I left him in the
middle of the dance because I seen Baker coming
into the Hall and I went over to Baker and I called
him a Waopp, in Italian. He said, “ Go away be-
fore I hit you, you bum. I said “No I won’t go
away from here. Then he hit me and no more than
he hit me, I held my face. I was standing right
by him when he yelled out, Sue, Sue, I am shot.
Everybody there scattered like a lot of Indians,
Bennitt, Collins, Joe the Kid, Lame Joe, and Frank
from New York. Chick Collins no more than the
shot was fired came towards Baker. Chick walked
into the bar-room with Baker after the shot was
fired. Baker said: “Tell my Mother you didn’t
do it (Sue) Bennett, Chick, Joe the Kid, Lame Joe,
collins and myself stayed there until the ambulance
and police come.
SUSAN BROWN CLARK,
178 Runyon Street.
Witnesses:

Thomas F. Connell,

George Chenoweth,

James D. Bell,

Frank Donnelly,
Frank A. O°Neill. x
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EXHIBIT S. 11.
April 24.14.

STATEMENT MADE BY MICHAEL TANZOLO,
153 Malvern Street City

Tuesday evening April 21th was acting as a
special ooicer at the East Side Park Hall. * Had
just come from the toilet and was standing by the
door buttoning my pants when I saw Frank (Baker)
slap the big woman Sue in the face. I went right
over and said Prank what is the matter he did
not answer me and just then as I stood by him I
heard a shot and Frank say Oh my I got shot
He lifted his vest and I saw a little hold and he
dropped his gun and it just struck my foot I
picked it up and said here Miller I got the gun
Miller opened the gun and said no for it was
loaded There were a lot of people there in the
hall. I saw Collucci and Bennett and others there.
Looked around to see who shot but could find
nobody. Miller o Pepe helped Baker out and I
went later with the others to the police station.

Miller phoned for the police.

his
MICHAEL X TANZOLO.
mark
Walter Godfrey,
James D. Bel1.

EXHIBIT S. 12.

April 25/14.
STATEMENT MADE BY THOMAS MISTRELL,
105 Warwick St., City.

About 11 P. M. Tuesday April 21st I went to
Chick’s saloon on Oliver Street and had a few
drinks in the dance hall then went out to .barroom
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and stood at bar talking to officer Miller. Saw some
few people run out but there was no trouble and
they went back into the dance room. Baker was
not there at that time but came from across the
street about five minutes later and went into the
dance room. While standing at the bar heard a
shot and Miller said what the hell is.that and put
his hadn to his back pocket and ran into the back
room and I followed him. Saw Baker standing by
the hall door with his gun in his hand and he drop-
ped it on the chair. Big Sue and the special office
were standing by Baker. When I heard the shot
it sounded as if it came from the hall that leads
into the street.
THOMAS MISTRELL.

Walter Godfrey.

EXHIBIT S. 13.
April 24/14.

STATEMENT MADE BY VITO COLLUCCI,
160 Malvern St., Newark, N. J.

On Tuesday evening April 21st, 1914, about 11:15
P. M., went into the barroom with a tray of empty
glasses and stood at the bar talking to the bar-
tender (Joseph Pepe). While talking we heard a
noise in the hall and Miller (the officer) and my-
self went into the dance hall to see what it was on
our way there, and before we reached the door I
heard some one say I am shot. I found Baker
standing over on the side of the room with his
right side turned towards the door leading to the
street and as I came into the hall I saw Bennett
coming into the hall from the street. My brother
and Tony Gratch were with Bennett. 1 stayed
there until I was arrested. Bennett was there up
to the time I fell asleep, which was about two
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o’clock, and when the officers came Bennett was
still there.
VITO COLLUCCI.
Walter Godfrey,
James D. Bell.

EXHIBIT D. 1.
Police Department.

Newark, N. J., April 23, 1914.
11:40 P. M.

Statement of Susan Brown Clark

Residence 178 Runyon Street

Made to Captains Tuite Cordano Sergt Godfrey
and Patrolman Ddnnelly.

I am Captain Frank W. Tuite
of the Newark, N. J., Police Department. I am
going to ask you some questions in reference to
the crime for which you are arrested; you may
answer them of not just as you wish, but what you
do say must be of your own free will, a voluntary
statement, as it will be taken down in writing and
used at your trial.
What is your name?
Susan Brown Clark.
Where do you live?
178 Runyon Street.
How old are you?
Twenty-one years.
What is your occupation?
None.
How long have you worked there?

QPO PROPOPOP»LO

You are charged with

About quarter to ten o’clock on Tuesday night
April twentyfirst last when I got into Chick Col-
lin’s dance hal I was greeted by a few friends that
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I know who asked me drink Chick and some other
men were at a table drinking 1 joined them until
eleven thirty when I went to a telephon in the bar
room I asked for a cafe near 125 Ferry Street I
wanted to locate Frank Baker Jnst as I came out
of the bar room a young man asked me for a dance,
after a few steps I saw Frank come in the door I
left the man in the middle of the floor and went
over to talk to Frank, he warned me to get away
from him I refused and continued to talk until he
slapped me in the face I turned around to get my
had and coat when I had my back turned I heard a
shot I then made my way back to talk to Frank I
asked him what was the matter. I had heard him
say I am shot I am shot When. I got to him he
said Sue I am shot tell my Mother you didn’t do it.
I my hat and coat they had walked Frank into
the bar room. I made a remark while in the bar
room, to think all over a little bum all this trouble
should be caused I made a grab for this little girl
named Lucy. I couldn’t reach her because the men
stopped me 1 sat down and tried to be quiet. An
officer in Citizen’s clothes ordered us to remain in
the place After Frank Baker was taken away
Myself and two women and a map were taken to
the Police Station. When the shot was fired I was
within three feet of Frank Baker, after the shot
was fired I said to Frank take your gun out of your
pocket maybe it went off, He took his gun and
black jack out and the gun fell on the floor and the
Special Policeman picked it up and gave it to a
Policeman who was in citizan’s clothes.
SUSAN BROWN CLARK.

Frank Donnelly,
Patrolman.

Walter Godfrey.

Susan Brown Clark.
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Assignment of Errors.

New Jersey Court of Errors and Appeals

State of New Jersey,

Defendant in Error, On Writ of

Error.
vs.
Assignment
Vincenzo Boyino, ofEI’I’OVS-

Plaintiff in Error.

Afterwards, that is to say, on the third Tuesday
of June, in the year of our Lord, nineteen hundred
and sixteen, at the June term of the New Jersey
Court of Errors and Appeals in the last resort in
all causes, comes the said Vincenzo Bovino by
MeDermit & McDermit, his attorneys, and says
that in the entire record and proceedings afore-
said, and also in the matters recited and con-
tained in the said bill of exceptions and also in
the giving of the verdict and judgment aforesaid
there is manifest error in this, to wit:

1. Because the verdict is contrary to the weight
of the evidence.

2. Because the trial court erred in curtailing
the proper cross examination of counsel for the
defendant when said counsel was cross examining
the State’s witness, Mary Webber.

3. Because the trial court erred in refusing to
allow the State’s witness, Anna Gurtler, to answer
the following questions on cross examination:

“Q You deny you swore under oath first
that you didn’t know anything about the shoot-
ing at all?”
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“Q Didn’t yon swear to a half dozen dif-
ferent lies on the witness stand the last time
and admit it?”

4. Because the trial court erred in permitting the
State’s witness, James D. Bell, to testify to hear-
say evidence, that is, to statements, declarations
and conversations had between this witness and
Frank Baker, the deceased.

5., Because the trial court erred in permitting
the State’s witness, John Miller,; to testify to
hearsay evidence, that is, to statements, declarations
and conversations heard by this witness between
the State’s witness, James D. Bell, and Frank
Baker, the deceased.

6. Because the trial court' erred in permitting
the State’s witness, Peter Remondalli, to testify
to hearsay evidence, that is, to statements, declara-
tions and conversations heard by this witness, be-
tween the State’s witness, James D. Bell, and Frank
Baker, the deceased.

7. Because the trial court erred in permitting
the State’s witness, Walter Byrne, to testify to
hearsay evidence, that is, to statements, declara-
tions and conversations heard by this witness be-
tween the State’s witness, James D. Bell, and Frank
Baker, the deceased.

8. Because the trial court erred in permitting the
prosecutor to ask the State’s witness, Mae Gilling,
as to what she testified to before the grand jury.

9. Because the trial court erred in permitting
the prosecutor to put in'evidence, testimony as to
what the State’s witness, Mae Gilling, testified to
before the grand jury.

10. Because the trial court permitted the prose-
cutor to impeach his own witness to wit, State s

40 witness, Mae Gilling.
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11. Because the trial court erred in not permit-
ting the State’s witness, Dr. Edward Staehlin, to
answer the following question on cross examina-
tion:

“Q The amount of liability on a statement
made by a person who is within three minutes
of his demise and was vomitting, would you
consider an absolutely correct statement?”

12. Because the court erred in permitting the
State’s witness, Lulu M. Field, to testify to hearsay
evidence, as to what the deceased Frank Baker said
to her, and as to what she heard the deceased say
when the defendant was not present.

13. Because the trial court erred in permitting
the State’s witness, Timothy F. Scales, to testify
as to the testimony that was given before the grand
jury by State’s witness, Mae Gilling.

14. Because the trial court erred in refusing to
strike out testimony of the State’s witness, Timothy
F. Scales.

15¢ Because the trial court erred in sustaining
the objection of the prosecutor to the following
question asked by defendant’s counsel to the State’s
witness, Timothy F. Scales, on cross examination:
“Q Was she subsequently subpoened be-
fore any other grand jury in this county and
gave testimony in this case?”

16. Because the trial court erred in permitting
the prosecutor to question the witness, Susan Brown
Clark, as to what she testified before the grand
jury.

17. Because the trial court erred in permitting
the prosecutor to put in evidence, testimony as to
what the witness, Susan Brown Clark, testified to
before the grand jury.
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18. Because the trial court erred in permitting
the State’s witness, Timothy F. Scales, to testify
and read from his stenographic notes, as to what
the witness, Mae Gilling and Susan Brown Clark
testified to before the grand jury.

19. Because the trial court erroneously charged
and instructed the jury, among other things, as fol-
lows :

“ Of course, this is not the testimony of the
officers that defendant shot deceased, but if
the jury believes that Baker in the presence
of impending death, said the defendant shot
him, the jury in its discretion may consider the
statement of Baker against defendant. * * *”

20. Because the trial court erroneously charged
eand instructed the jury a mistatement of the facts
and the evidence, as follows:
“ Defendant thought that he would try to
make a false accusation against this New York
Frank to divert suspicion from himself.”

21. Because the trial court erroneously charged
and instructed the jury, among other things, as
follows:

‘“That this alleged attempt in the nature of a
fabrication of false evidence by the defendant
for himself in his own favor may be con-
sidered by the jury as showing a consciousness
of guilt on the part of the defendant.”

22. Because the trial court erroneously charged
and instructed the jury, among other things, as fol-
lows :

“If the jury arrives at the conclusion that
the defendant fired the fatal shot it seems to be
murder in the first degree or in the second de-

gree.”
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°3. Because the trial court erroneously charged
nld instructed the jury, among other things, as
follows:

“ The statements, admissions and accusations
of a party, defendant, may however be used
not only in relation to credibility and to con-
tradict his testimony upon the stand, but as
evidence of the facts therein set forth and may
be used against him as any other admission by
a party.”

24. Because the trial court erroneously charged
and instructed the jury, among other things, as fol-
lows :

“The jury has a right to consider the very
grave interest which this defendant has in any
verdict vdiich it may render and whether or not
that interest has affected the truthfulness or
credibility of the testimony of defendant.”

25. Because the trial court erred in refusing to
charge the jury as requested by defendant’s counsel
as follows:

“ Before the jury can convict, they must find,
that the cause of the death of the deceased has
been beyond a reasonable doubt proven to be
murder committed by the defendant.”

26. Because the trial court erred in refusing to
charge the jury as requested by defendant’s
counsel, as follows:

“That neither preponderance of evidence
nor any weight of preponderant evidence is
sufficient in a criminal case, unless it generates
a belief of guilt of the party charged to the
exclusion of all reasonable doubt.”

1Q
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27. Because the trial court erred in refusing to
charge the jury as requested by defendant’s
counsel, as follows:

“That if the jury have a reasonable doubt
derived from all the evidence they are bound
to give the defendant the benefit <of such
doubt.”

28. Because the trial court erred in refusing to
charge the jury as requested by the defendant’s
counsel, as follows:

4That the defendant is not responsible for
the death of the deceased unless it was caused
by his own act or omission, or the act or omis-
sion of some person for which he is lawfully
responsible and if the death of the deceased
was caused by the act or omission of some
other person, other than the defendant, who
was not acting in concert with the defendant,
then the defendant is not guilty.”

And the plaintiff in error Vincenzo Bovino prays
that the judgment aforesaid be reversed and alto-
gether held for nothing and that he may be re-
stored-to all things he has lost by reason of the said
judgment, etc. ®

McDERMIT & McDERMIT,
Attorneys for Plaintiff in Error.

Frank M. McDermit,
Of Counsel for Plaintiff in Error.
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NEW JERSEY COURT OF ERRORS AND
APPEALS.

State of New Jersey,

Defendant in Error, On Writ of

Error.
VS.
Specification
Vincenzo Bovino, ofCauses,

Plaintiff in Error.

Vincenzo Bovino, by McDermit and McDermit,
his attorneys, hereby specifies the causes in the
record relied upon for relief or reversal in the
aforesaid cause as follows:

1. That the verdict is contrary to the weight of
the evidence.

2. That there is no evidence to sustain the
crime charged in the indictment.

3. That the trial court in curtailing the proper
cross examination of the State’s witness, Mary
Webber, erred to the prejudice of the defendant.

4. That the trial court refused to allow the
State’s witness, Anna Gurtler, to answer the fol-
lowing questions on cross examination, to wit:

“Q You deny you swore under oath first
that you didn’t know anything about the shoot-
ing at all?”

“Q Didn’t you swear to a half dozen dif-

ferent lies on the witness stand the last time
and admit it?”

As the same was proper cross examination and
was being conducted for the purpose of laying a
foundation for contradiction.
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5. That the trial court permitted the State’s wit-
ness, James D. Bell, to give evidence of statements,
declarations and conversations had between this
witness and the deceased Frank Baker, when the
same was hearsay and illegal as the defendant was
not present at the time said conversation and
statements were had between this State’s witness
and the deceased.

6. That the trial court permitted the State’s
witnesses, John Miller, Peter Remondalli and
Walter Byrne, to give evidence of statements,
declarations and conversations heard by these wit-
nesses between the witness, James D. Bell, and the
deceased, Frank Baker, when the same was hearsay
.and illegal as the defendant was not present at.the
time said conversation and statements were had be-
tween the witness, James D. Bell, and the deceased,
Frank Baker.

7. That the court permitted the State’s wit-
nesses, James D. Bell, John Miller, Peter Remom
dalli and Walter Byrne, to testify and give evidence
with reference to an alleged dying declaration made
by the deceased, Frank Baker, which alleged dying
declaration was not made under the sense of im-
pending death.

8. That the court improperly permitted the
prosecutor to question the State’s witness, Mae
Grilling, as to what she testified to before the grand
jury.

9. That the court improperly permitted the
State to put in evidence, testimony as to what the
State’s witness, Mae Grilling” testified to before the
grand jury.

10. That the court improperly permitted the
prosecutor to impeach his own witness, to wit,
State’s witness, Mae Gilling.
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11. That the court improperly refused to allow
the State’s witness, Dr. Edward Staehlin, to an-
swer the following question, to wit:

‘“Q The amount of reliability on a state-
ment made by a person who is within three
minutes of his demise and was vomitting, would
you consider that an absolutely correct state-
ment ?”’

Which was proper cross examination.

12. That the court permitted the State’s wit-
ness, Lulu M. Field, to testify and give evidence as
to what the deceased, Frank Baker, said to her,
and as to what she heard the deceased say when the
defendant was not present.

13. That the court permitted the State’s wit-
ness, Timothy F. Scales, to testify as to the evi-
dence that was given before the grand jury, by
State’s witness, Mae Gilling.

14. That the court refused to strike out the
testimony of the State’s witness, Timothy F. Scales,
as the same was illegal, improper and erroneous.

15. That the court sustained the objection of the
prcsecutor to the following question as asked by
the defendant’s counsel to the State’s witness,
Timothy F. Scales:

“Q Was she subsequently subpoened before
the grand jury in this county and gave testi-
mony in this case?”

As the same was proper cross examination.

16. That the court improperly permitted the
prosecutor to question the witness, Susan Brown
Clark, to as what she testified to before the grand
jury.

17. That the court permitted the State to put in
evidence, testimony as to what the witness, Susan
Brown Clark” testified to before the grand jury.
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18. That the court permitted the State’s wit-

ness, Timothy F. Scales, to testify and read from
his stenographic notes and grand jury minutes, as
to what evidence the witnesses, Mae Gilling and
Susan Brown Clark, gave before the grand jury,
which was illegal, improper and erroneous.

19- That the court erred in its charge to the
jury, by instructing them that the jury in its dis-
cretion could consider against the defendant, the
statement of Baker, that the defendant shot him.
Because the defendant was not present when the
deceased made the statement and was therefore
illegal and hearsay, and that the statement was not
made under the sense of impending death.

20. That the court erred in its charge,to the
jury by instructing them a mistatement of the
facts and evidence, as follows:

“Defendant thought that he would try to
make a false accusation against this New York
Frank to divert suspicion from himself.”

21. That the court erred in its charge to the
jury by instructing them:

“ That this alleged attempt in the nature of
a fabrication of false evidence by the de-
fendant for himself in his own favor may be
considered by the jury as showing a con-
sciousness of guilt on the part of the de-
fendant. >’

22. That the court erred in its charge to the
jury by instructing them that if the jury found
that the defendant had fired the fatal shot, that
then it would be either murder in the first degree
or in the second degree.
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23. That the court erred in its charge to the
jury by instructing them as follows,, to wit:

‘““The statements, admissions and accusa-
tions of a party defendant may however be
used not only in relation to credibility and to
contradict his testimony on the witness
stand, but as evidence of the facts therein set
forth and may be used against him as any
other admission by a party.”

24. Because the court pointedly charged the
jury that they had a right to consider the interest
which the defendant had in any verdict which the
jury might render, and that that interest was very
grave and that probably it had affected the truth-
fulness or credibility of the defendant’s statements.

25. That the court refused to charge the jury as

requested by counsel for the defendant, to wit:

“Before the jury can convict, they must find

that the cause of the death of deceased has

been beyond a reasonable doubt proven to be
murder committed by the defendant.”

26. That the court refused to charge the jury
as requested by defendant’s counsel as follows, to
wit:

That neither preponderance of evidence nor
any weight ,of preponderant evidence is Suffi-
cient in a criminal case, unless it generates a
belief of the guilt of the party charged to the
exclusion of all reasonable doubt.”

27. That the court refused to charge the jury as
requested by defendant’s counsel as follows, to
wit:

“That the defendant is not responsible for
the death of the deceased unless it was caused
by his own act or omission or the act or omis-
sion of some person for which he is lawfully
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responsible, and if the death of the deceased
was caused by the act or omission' of some
other person, other than the defendant, who

was not acting in concert with the defendant,
then the defendant is not guilty.”

McDERMIT & McDERMIT,
10 Attorneys of Plaintiff in Error.

Frank M. McDermit,
Of Counsel with Plaintiff in Error.
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