ADMINISTRATIVE RULES

13:45A-9.1

SUBCHAPTERS 6 THROUGH 8. (RESERVED)

SUBCHAPTER 9. GENERAL ADVERTISING

13:45A-9.1 Definitions

The following words and terms, when used in this sub-
chapter, shall have the following meanings, unless the con-
text clearly indicates otherwise.

“Advertisement” means any attempt by an advertiser,
other than by use of a price tag, catalog or any offering for
the sale of a motor vehicle subject to the requirements of
N.J.A.C. 13:45A-26A, to directly or indirectly induce the
purchase or rental of merchandise at retail, appearing in any
newspaper, magazine, periodical, circular, in-store or out-of-
store sign or other written matter placed before the consum-
ing public, or in any radio broadcast, television broadcast,
electronic medium or delivered to or through any computer.

“Advertiser” means any person as defined by N.J.S.A.
56:8-1(d) who in the ordinary course of business is engaged
in the sale or rental of merchandise at retail and who
placed, either directly or through an advertising agency, an
advertisement before the public.

“Catalog” means a multi-page solicitation in which a
seller offers goods for sale or rental for a seasonal or
specified period of time, from which consumers can order
goods directly without going to the seller’s place of business.
An advertising circular, distributed through inclusion in a
newspaper, representing a seller’s partial offering of goods
for sale or rental for a period of time not to exceed two
weeks, shall not be considered a catalog.

“Closeout sale” means a sale in which an advertiser offers
for sale at a reduced price items of merchandise remaining
at one or more specified locations which the advertiser will
not have available for sale within a reasonable period of
time after all such items have been sold.

“Division” means the Division of Consumer Affairs.

“Factory outlet” means an establishment owned by a
manufacturer that is used primarily to offer, at retail, the
manufacturer’s products directly to the consumer for his or
her own use and not for resale.

“Fictitious former price” means an artificially inflated
price for an item or items of merchandise established for the
purpose of enabling the advertiser to subsequently offer the
item or items at a large reduction.

“Former price or price range” in a price reduction adver-
tisement means an advertised price or price range for an
item of merchandise that has been offered or sold by the
advertiser in his or her trade area or competitors in their
trade area.
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“Home appliance” means any electrical, mechanical or
thermal article produced or distributed for sale to a consum-
er for use in or around a permanent or temporary house-
hold or residence including, but not limited to, air condi-
tioners, cameras, computers, dehumidifiers, dishwashers,
dryers, electric blankets, clectronic games, fans, freezers,
motorized kitchen aids, ovens, radios, ranges, refrigerators,
stereo equipment, televisions and washers.

“Merchandise” means any objects, wares, goods, com-
modities, services or anything offered directly or indirectly
to the public for sale or rental at retail.

“Multi-tiered pricing” means a form of offer where the
price of merchandise or the extent of a discount is contin-
gent upon the consumer’s merchandise selections, such as
the number of units purchased, the purchase of other
merchandise pursuant to the terms of the advertiser’s offer,
or the total dollar amount of the consumer’s order, for
example, “Buy two cans of soda, get a third can at half
price.”

“Percentage-off discount” means an offer to sell merchan-
dise expressed in terms of a percentage reduction or range
of percentage reductions in price, such as “10% off” or
“25% to 50% off.”

“Point of display” means a location within a retail estab-
lishment where an item of merchandise is displayed for the
purpose of selection by the consumer with the intention of
purchase.

“Point of sale” means any location in a retail establish-
ment where purchases of merchandise are totaled by a
scanner and payment is made by a consumer.

“Point of sale discount” means a price reduction which,
although it is advertised or posted at the point of display, is
automatically applied to reduce the retail price of the
merchandise at the time it is scanned for consumer pur-
chase, or a price reduction manually entered through a cash
reduction or similar device, then scanned for consumer
purchase.

“Price advertisement” means any advertisement in which
a specific dollar price is stated with regard to specific
advertised merchandise.

“Price reduction advertisement” means an advertisement
which in any way states or suggests directly or indirectly that
merchandise is being offered or made available for sale at a
price less than that at which it has been routinely sold or
offered for sale in the past or at which it will be sold or
offered for sale in the future. The following words and
terms or their substantial equivalent, when used in any
advertisement except when used exclusively as part of the
advertiser’s corporate, partnership or trade name, shall be
deemed to indicate a price reduction advertisement: sale,
discount, special savings, price cut, bargain, reduced, prices
slashed, clearance, regularly, usually, cut rate, originally,
formerly, warehouse or factory clearance, buy one get one
free, at cost, below cost, wholesale.
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“Rain check” means a written statement issued by an
advertiser allowing the purchase of designated merchandise
at a previously advertised price.

“Scanner” means an electronic system that employs a
laser bar code reader to retrieve product identity, price and
other information stored in computer memory.

“Targeted discount” means a price reduction on merchan-
dise which reduction is restricted to customers designated by
the advertiser, such as those who possess a card or other
device bearing a scanner-readable code issued by the adver-
tiser, a particular type of credit card, or some other device
which, when read by the scanner, shall apply the discount at
the time of purchase.

“Trade area” means that geographical area in which an
advertiser solicits or makes a substantial number of sales.

Amended by R.1996, d.309, effective July 1, 1996 (operative August 15,

1996).

See: 28 N.J.R. 1186(a), 28 N.J.R. 3304(a).

Added “Factory outlet”, “Fictitious former price” and “Former price
or price range”; deleted “Reference price”; and amended “Advertise-
ment” and “Home appliance”.

Amended by R.1998 d.489, effective October 5, 1998.
See: 29 N.J.R. 3772(a), 30 N.J.R. 3657(b).

Rewrote the section.

Amended by R.2000 d.460, effective November 20, 2000.
See: 32 N.J.R. 3282(a), 32 N.J.R. 4126(a).

In the definition of “Advertisement”, amended the N.J.A.C. refer-

ence.

Case Notes

Held that a franchise or business opportunity venture is “merchan-
dise” within intendment of the Consumer Fraud Act; failure of fran-
chiser to provide franchisee with a rule disclosure statement was a per
se unconscionable commercial practice, deception, fraud, false pretense,
false promise or misrepresentation in violation of the Consumer Fraud
Act. Morgan v. Air Brook Limousine, Inc., 211 N.J.Super 84, 510 A.2d
1197 (Law Div.1986).

13:45A-9.2 General advertising practices

(a) Without limiting the application of N.J.S.A. 56:8-1 et
seq., the following practices shall be unlawful with respect to
all advertisements:

1. The failure of an advertiser to maintain and offer for
immediate purchase advertised merchandise in a quantity
sufficient to meet reasonably anticipated consumer de-
mand therefor. When an advertisement states a specific
period of time during which merchandise will be available
for sale, a sufficient quantity of such merchandise shall be
made available to meet reasonably anticipated consumer
demand during the stated period. When no stated period
appears in the advertisement, a sufficient quantity of
merchandise shall be made available to meet reasonably
anticipated consumer demand during three consecutive
business days commencing with the effective date of the
advertisement. The requirement of this subsection shall
not be applicable to merchandise which is advertised:
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i. On an in-store sign only with no corresponding
out-of-store sign;

ii. As being available in a specific quantity; or

iii. As being available in a “limited supply,” pursuant
to a “closeout sale” or pursuant to a “clearance sale” if
such offering meets the definition of a closeout sale; or
if represented to be permanently reduced.

2. The failure of an advertiser to specifically designate
within an advertisement which merchandise items possess
special or limiting factors relating to price, quality, condi-
tion or availability. By way of illustration, and not by
limitation, the following shall be deemed violative of this
subparagraph:

i. The failure to specifically designate which mer-
chandise items are below cost, if any amount less than
all advertised items are below cost, when a statement of
below cost sales is set forth in an advertisement;

ii. The failure to specifically designate which mer-
chandise items, if any, are damaged or in any way less
than first quality condition;

iii. The failure to specifically designate merchandise
as floor models, discontinued models or one of a kind,
when applicable;

iv. The failure to clearly designate or describe the
retail outlets at which advertised merchandise will or
will not be available. Such information need not be
disclosed on any in-store advertisement.

3. The failure to conspicuously post notice of adver-
tised merchandise, on the business premises to which the
advertisement applies, in proximity to the advertised mer-
chandise or at all entrances to the business premises.
Such notice may consist of a copy of the advertisement or
may take the form of a tag attached to the merchandise
or any sign with such terms as “sale,” “as advertised,”
“20% off.”

4. 1In any price advertisement in which a home appli-
ance is offered for sale, the failure of an advertiser to
disclose the following information relating to the adver-
tised merchandise: the manufacturer’s name or the mer-
chandise trade name, the model or series number and
such other information as may be necessary to clearly
delineate the advertised item from other similar merchan-
dise produced by the same manufacturer.

5. The use of any type, size, location, lighting, illustra-
tion, graphic depiction or color resulting in the obscuring
of any material fact.

6. The use of the terms “Public Notice,” “Public Sale”
or words or terms of similar meaning in any advertise-
ment offering merchandise for sale, where such sale is not
required by court order or by operation of law, other than
a sale conducted by an auctioneer on behalf of a non-
business entity.
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7. Describing the advertiser through the use of the advertiser’s corporate, partnership or trade name or oth-
terms “warehouse,” “factory outlet,” “discount,” “bar- erwise, where such terms do not reflect a bona fide

gain,” “clearance,” “liquidators,” “unclaimed freight,” or description of the advertiser being described.
other words or terms of similar meaning, whether in the
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