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NOTICE OF APPEAL.

(Filed January 6, 1926.)

IN CHANCERY OF NEW JERSEY.

Between
Simo n  Gol d be r g ,

Petitioner,
ahd

EsTÊtËê Go l d be r g ,
Defendant

10

On Petition for 
Divorce.

Notice of Appeal.

The petitioner, Simon Goldberg, hereby appeals 
from the final decree made in the above entitled 20 
cause on the 5th day of January, 1926, from the 
whole and every part thereof, to the Court of Errors 
and Appeals in the last resort in all causes.
Dated

J o h n  H. K a f e s ,
Solicitor for Petitioner, 

Simon Goldberg.

We conceive there is good cause for appeal in the 
above entitled cause. 30

Pe r l ma n  & L e r n e r ,
Of (jounsel with Petitioner, 

Simon Goldberg.



2 Order Substituting Solicitors

ORDER SUBSTITUTING SOLICITORS. 

(Filed January 29th, 1926.)

IN CHANCERY OF NEW JERSEY.

10
Between \

Simo n  Go l dbe r g , )
Petitioner, f Order Substituting 

and f Solicitors.
E s t h e r  Go l dbe r g , j

Defendant. I

* 20 It appearing to the Court that substitution of coun-
sel is desired by the petitioner in the above stated 
cause, and the Court having read the consent hereto 
annexed,

It is on this twenty-fifth day of January, 1926, or-
dered, that Perlman & Lerner be substituted as soli-
citors for and of counsel with the petitioner, in the 
place and stead of John H. Kafes.

E. R. W a l k e r ,
C.

2Q Respectfully advised.
M a l c o l m G. B u c h a n a n ,

V. C.
I hereby consent to the making and entering of 

the above order.
Jo h n  H. K a f e s .
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[E ndorsed ]

Service of the within notice is here-
by acknowledged as having been made 
and filed as of proper time and accord-
ing to rules of court and law.

Alex. Budson,
Solr. of Def. Esther Goldberg.

PETITION OF APPEAL.

(Filed January 2'5, 1926.)

To the Honorable, the Court of Errors and Appeals 
in the Last Resort in all Causes:

The petition of Simon Goldberg, the appellant in 20 
the above entitled cause, respectfully shows that:

1. Petitioner finds himself aggrieved by a final 
decree made in the Court of Chancery by his Honor, 
Edwin Robert Walker, Chancellor of the State of 
New Jersey bearing date the fifth day of January, 
1926, in a certain cause in said Court of Chancery 
wherein said Simon Goldberg was petitioner and 
said Esther Goldberg was defendant, in this respect 
to wit, that the said decree ordered, adjudged and 30 
decreed that petitioner’s petition be dismissed.

And the petitioner appeals from the decree of the 
Chancellor which decrees as aforesaid upon the 
ground that the same is erroneous in that:

N«w Jersey State Library



4 Petition of Appeal

a. Said decree was based upon the conclusion that 
the evidence left the Court in doubt as to whether 
the defendant’s mental condition was such during 
the entire two-year period of separation or during 
two years of the time between the leaving and the 
filing of the petition as to render the defendant’s 
absence volitional or wilful; whereas if said evi-
dence left the Court in doubt thereof, the decree 
should have been for the petitioner.

10
b. Said decree was based upon the conclusion 

that the burden of establishing that the defendant 
was of a sufficient and proper mental condition or 
was sane during the two-year period was upon the 
petitioner, whereas the burden of establishing suffi-
ciency of mental condition or sanity was not upon 
the petitioner, but the burden of establishing the 
insanity of the defendant was upon her who adduced 
it.

20
c. Said decree is not supported nor warranted by 

the evidence; by said evidence it did not appear that 
the defendant was insane, but on the contrary, sane, 
during the two-year period, and the separation wil-
ful.

d. The petitioner has established by the proofs 
that the desertion was wilful, continued and obstin-
ate for the statutory period and the decree should

30 have dissolved the marriage between the petitioner 
and the defendant.

Petitioner therefore prays that the said decree of 
said Chancellor may be in the particulars aforesaid, 
reversed, set aside, and for nothing holden, and
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that petitioner may have such other relief in the 
premises as to this Court shall seem proper.

P e r l ma n  & L e r n e r ,
Solicitors for and of Counsel 

with Appellant.

ANSWER TO PETITION OF APPEAL. 

(No answer filed.)
10

PETITION FOR DIVORCE.

(Filed February 20, 1922.)

IN CHANCERY OF NEW JERSEY.
20

To His Honor, Edwin Robert Walker, Chancellor of 
the State of New Jersey :

The petition of Simon Goldberg, of the City of 
Trenton, in the County of Mercer and State of New 
Jersey respedtfully shows:

1. Your petitioner was lawfully joined in the 
bonds of matrimony to his present wife, Esther 
Goldberg, the defendant in this suit, on the 8th day 3Q 
of December, 1912, by Reverend Macht, a Jewish 
Rabbi.

2. Defendant deserted petitioner on the 28th day 
of December, 1919; ever since which time, and for 
more than two years last past, said defendant has
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wilfully, continuedly and obstinately deserted your 
petitioner.

3. Petitioner and defendant have been bona fide 
residents of the State of New Jersey continuedly 
since their said marriage, residing at Trenton, Mer-
cer County, New Jersey.

10

4. Two children were born of the marriage afore-
said, to wit, William, age seven years, and Martin, 
age four years, who are in the custody of your peti-
tioner.

5. Your petitioner prays, that the marriage be-
tween your petitioner and the defendant may be dis-
solved for the cause aforesaid, according to the stat-
ute in such case made and provided; and that your 
petitioner may be awarded the custody of said chil-
dren of the marriage and that your petitioner may 
have such further relief as may be just.

20 And your petitioner will ever pray, &c.
J o h n  H. Ka f e s ,

Solicitor of Petitioner.

S t at e  o f  Ne w  Je r s e y , )1  ̂ ssCo u n t y  o f  Me rc e r , J

Simo n  Go l dbe r g , being duly sworn according to 
law, upon his oath deposes and says, that he is the 
petitioner named in the foregoing petition; and that 

30 his said petition is not made by any collusion be-
tween him and the defendant, but in truth and good 
faith, for the causes set forth in the petition.

S imo n  Go l d be r g .

Sworn and subscribed to before me this 17th day 
of February, A. D. 1922.

A. S. B r e n n a n , 
M. C. C. of N. J.
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ANSWER.

(Filed March 25, 1922.)

IN CHANCERY OF NEW JERSEY.

To His Honor, Edwin Robert Walker, Chancellor of 
the State of New Jersey : 10

The defendant, Esther Goldberg, of the City of 
Trenton, in the County of Mercer and State of New 
Jersey answering says:

1. She admits the allegations contained in para-
graph one of the petition.

2. She denies the allegations contained in para-
graph two of the petition. 20

3. She admits the allegations contained in para-
graph three of the petition.

4. She admits the allegations contained in para-
graph four of the petition, excepting the allegations 
contained with reference to the custody of the chil-
dren.

A l e x a n d e r  B u d s o n ,
Attorney for Defendant. 30
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AMENDED ANSWER AND CROSS PETITION. 

(Piled. December 19, 1922.)

IN CHANCERY OF NEW JERSEY.

The defendant, Esther Goldberg, of the City of
10 Trenton, County of Mercer and State of New Jer-

sey, answering says:

1. The defendant admits it to be true that the 
petitioner and the defendant were married as al-
leged in said petition.

2. This defendant denies that she deserted the 
petitioner on the 28th day of December, 1919, and 
she denies that ever since that time and for more

20 than two years next preceding the commencement 
of this action and that she has wilfully, continuedly 
and obstinately deserted the petitioner ; but on the 
contrary, defendant ;says thajfc the petitioner de-
serted this defendant in manner particularly stated 
in the succeeding part of this answer, which is in 
the nature of a cross-petition.

3. Defendant admits the allegations contained in 
paragraph 3 of the petition.

30
4. Defendant admits the allegations contained in 

paragraph 4 of the petition.

This defendant, by way of cross-petition, exhibits 
against the petitioner and says:
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1. The defendant was married to the petitioner 
in 1912 and; almost from the earliest moment of their 
married: life, the petitioner began and- continued to 
indulge in cruel, and barbarous treatment of the de-
fendant. In 1915 defendant was compelled, because 
of his inhuman treatment of her, to leave the peti-
tioner, and she instituted an. action in the Court of 
Chancery of the State of New Jersey, which action 
was duly heard and dismissed without prejudice and 
upon the advice of Honorable Vice-Chancellor John 10 
Hi. Backes. The defendant returned to the peti-
tioner on the 14th day of December, 1015.

2. The petitioner for a considerable time, con-
ducted himself in a proper manner towards the de-
fendant, but shortly thereafter he again continued a 
conduct which persisted throughout the years 1916, 
1917, 1918, and 1919 of almost weekly beatings over 
the head; arms, and body, and your défendant, caus-
ing her to lead a life of misery. 20

3. Almost during each of these beatings the peti-
tioner would tell your defendant that he would con-
tinue beating her until such time as she will leave 
him, and that if she had any self respect, she would 
have left him a long time ago.

4. In the month of December, 1919, your defend 
dant could no longer continue living with the said 
petitioner, because of his said cruelty- and inhuman 30 
treatment of her, and she left him, taking her two 
children with her.

5. Despite the fact that he was a man of' great 
wealth he only gave to her support the sum of $10.00 
per week.
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6. In 1920 the defendant, due to the continuous 
beatings that had persisted for a period of years, 
became asthmatic and was threatened with tubercu-
losis. She had to have continuous medical treat-
ment and spend a great deal of her time in bed..

: 7. Defendant’s parents, with whom he lived at the 
time, being of poor circumstances, were compelled to 
take the children to the petitioner.

10
8. Since 1920 your defendant has been almost con-

tinually ill and has spent considerably time at White 
Haven in a sanitarium.

9. Petitioner and defendant are both bona fide 
residents of the State of New Jersey for the periods 
stated in the petitioner’s petition.

10. Defendant’s maiden name was Esther Cantor.
20 Defendant prays that the marriage between this 

defendant and the petitioner may be dissolved for 
the cause aforesaid, according to the statute in such 
case made and provided, and that the petitioner may 
be compelled by the decree of this Honorable Court 
te support her and the said children of the marriage, 
and that she may be awarded the custody of said 
children, and that she may have such further relief 
as may be just.

And this defendant will ever pray, etc.
E s t h e r  Go l dbe r g , 

Defendant.
A l e x a n d e r  B u d s o n ,

Solicitor of Defendant.
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Petition

St a t e  o f  Ne w  Je r s e y , ^
Co u n t y  o f  M e rc e r , j

E s t h e r  Go l d be r g , being duly sworn according to 
law, upon her oath deposes and says that she is the 
cross-petitioner named in the foregoing cross-peti-
tion ; and that her cross petition is not made by any 
collusion between her and the petitioner therein but 10 
in truth and good faith, for the causes set forth in 
said cross-petition.

Mrs . E. Go ld be rg .

Sworn and subscribed to before me this day 
of Dec. A. D. 1922.

F r a n k  I. Ca s e y , 
Atty.-at-Law of N. J.

ANSWER TO AMENDED ANSWER AND 
CROSS-PETITION.

(Filed January 12, 1923.)

The answer of Simon Goldberg, the above named 
petitioner, to so much of the answer of Esther Gold-
berg, the above named defendant, as in the nature of 
a cross-petition. o q

1. Petitioner denies “ That from the earliest mo-
ment of their married life he began and continued to 
indulge in cruel and barbarous treatment of the 
defendant, ’ ? but admits a portion of the paragraph 
which relates to the chancery suit and its disposi-
tion.
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2. Petitioner denies “ A conduct which persisted 
throughput the years 1916, 1917, 1918" and 1919, of 
almost weekly beatings over the head* arms and 
body of the defendant, causing her to lead a life of 
misery.”

3. Petitioner denies the allegations of paragraph
3.

10
4; Petitioner denies the cruel and inhuman treat-

ment alleged therein, but admits the defendant leav-
ing in the month of December, 1919, taking their 
two children with her. Petitioner denies that ever 
since the month of December, 1919, he has wilfully, 
continuedly and obstinately deserted thè cross-peti- 
tiotfery hub on  the contrary he says that the said 
cross-petitioner has been guilty of wilful, continued 
and obstinate desertion of this petitioner, in the 

20 manner and form as above alleged by this petitioner 
in his petition.

5. Petitioner denies that he only gave, for the 
support of his wife, the sum of $10 per week.

6. As to paragraph 6, defendant has no knowledge 
or sufficient information to form a belief.

7% Petitioner admits that the two children of their 
30 marriage were sent by the defendant to your peti-

tioner in whose care and custody since that time 
said children: have been.

8. Petitioner has not sufficient knowledge, infor-
mation or belief to form an opinion as to this para-
graph.
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9. Petitioner admits paragraph 9.
10. Petitioner admits paragraph 10.
Petitioner prays that the said cross-petition of 

the defendant may be dismissed., and that the peti-
tioner may have the relief prayed for in his said 
petition.

Simo n  Go l dber g ,
Petitioner.

Jo h n  H. K afe s , 10
Solicitor of Petitioner. • *

MEMORANDUM.

(Filed Jan. 15, 1925.)

IN CHANCERY OF NEW JERSEY.

Between
Simon  Go l dber g ,

Petitioner,
and

E s th er  Go l dber g ,
Defendant.

NOT TO BE PUBLISHED OFFICIALLY OR
UNOFFICIALLY. 3Q

ON FINAL HEARING.
Bu c h a n a n , V. C .:

Petitioner seeks absolute divorce on the ground of 
desertion; defendant counter-claims for construc-
tive desertion. The counter-claim was not proven

20

Memorandum.
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and will be dismissed. As to petitioner’s case, the 
evidence leaves me in doubt as to whether the de-
fendant’s mental condition was such, during the en-
tire two-year period, or during two years of the time 
between the leaving and the filing of petiton, as to 
render her absence volitional or wilful. The bur-
den being on petitioner, the petition will also be 
dismissed.

No costs,

FINAL DECREE.

(Filed January 5, 1926.)

IN CHANCERY OF NEW JERSEY.

This cause coming on to be heard in the presence 
of John H. Kafes and Perlman and Lerner, of coun-
sel with the petitioner and Alexander Budscn, solici-
tor for the defendant, on petition, answer and coun-
ter-claim and oral proofs taken in open court, where-
upon and upon duly considering the pleadings and 
proofs and hearing and considering the arguments 
of counsel, and it appearing to the Court that the 
defendants counter-claim was not proven and that 
the evidence leaves it in doubt as ô whether de-
fendant ’s mental condition was ^uch, during the en-
tire two-year period, or during two years of the time 
between the leaving and the filing of the petition, as 
to render the defendant’s absence volitional or wil-
fu l;, and the burden being oh petitioner, and that 
the petitioner has therefore not sustained the truth 
of the allegations of his petition and is not entitled 
to the relief therein prayed.
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It is, thereupon on this 5th day of January, 1926, 
ordered, adjudged and decreed, that the petitioner’s 
petition and the defendant’s counter-claim be and 
the same are hereby dismissed without costs to 
either party.

E. R. W al k er ,
C.

Respectfully advised.
Mal c o l m G. B u c h a n a n ,

20

30
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TESTIMONY.

IN CHANCERY OF NEW JERSEY.

Between \
Simon  Go l dber g , I

Petitioner, ( On Petition, &c. 
and ( Testimony.

E s th er  Go l dber g , \
Defendant.'

Testimony taken in the above entitled cause, at 
20 the State House, Trenton, New Jersey, on Monday, 

the fifth day of January, 1925, at 10.30 A. M.

Before Hon . Malc ol m G. B u c h a n a n , Vice- 
Chancellor.

30 A ppe ar anc e s  :
Jo h n  H. K af e s , E squir e  and So l  Phi l l ips  Pe r l -

ma n , E s q uir e , for petitioner.
A l e xande r  B ud so n , E sq uir e , for defendant.
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S im o n  Go l d b e r g , the above named petitioner, be-
ing duly sworn in his own behalf, testifies as follows:

Direct examination.

By Mr. Perlman:

Q. Mr. Goldberg, you are the petitioner in this 
case ? 10

A. Yes, sir.
Q. Where do you live?
A. 242 Clay Street.
Q. What city?
A. Trenton.
Q. New Jersey?
A. Trenton, New Jersey.
Q. How long have you lived in Trenton?
A. Twenty-two years.
Q. Do you mean the last twenty-two years? 20 
A. Yes.
Q. Have you lived anywhere else during the last 

twenty-two years 
A. No, sir.
Q. You are the husband of the defendant, Esther 

Goldberg, are you not?
A. Yes, sir.
Q. Where were you married to her?
A. In this city.
Q. Where were you married? 30
A . New York City.
Q. By whom?
A. Rabbi Macht.
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By the Court:

Q. When?
A. 1912, December 8th.
Q. Did you live with Esther Goldberg, the de-

fendant, after your marriage ?
A. Yes, sir.
Q. As husband and wife?
A. Yes, sir.

10 Q. Where?
A. 618 North Olden Avenue.
Q. Trenton?
A. Yes, sir.
Q. How did you get along with her after you 

got married?
A. Pretty good for a couple of years.
Q. What happened after that?
A. We had a quarrel about property. I was buy-

ing property 618 North Olden Avenue and she didn’t 
20 want to sign on the mortgage and I says, “ Why, 

Esther, you won’t sign that mortgage?”  She says, 
“ No, I want the property on my name only.”  You 
know. I said, “ No, I don’t think it would be right 
to specify the property on your name because it 
will hurt my credit. ”

Q. You were in business at the time?
A. Yes, I was in business at the time. And she 

says, “ That don’t bother me, your credit. I want 
the property to be on my name.”  Finally she says, 

30 “  No,”  she wouldn’t sign the mortgage, so I went 
to Mr.;------

Q. Did she say anything to you about what would 
happen to the two of you if the property was not 
put in her name?
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A. She said she wouldn’t live happy with me. 
For that r eason I went to- Mr. Alexander Bud son 
and he said to go to my wife to convince her to 
sign on the mortgage. I went to Budson, so Mr. 
Eudson come up to my house.

The Court: Are the details important? If they 
are, you may go ahead. You have shown what 
the quarrel was about.

Q. Did she finally sign the mortgage?
A. Yes, she signed the mortgage afterwards.
Q. What did she say?
A. She said, “ No, if you don’t sign the property 

in my name I don’t think I will be a good wife 
to you.”  So she signed the mortgage afterwards 
and I took title to the property.

Q. Did you have any quarrels with her about any-
thing else?

A. Yes.
Q. About what?
A. Bank accounts, money. I used to send over 

to the bank to deposit money, so she says after-
wards, “ Why don’t you deposit the money on my 
name,”  I says, “ I don’t think it would be right 
Esther, to deposit the money in your name, because 
I want checks.”  She says, “ If you can’t deposit in 
my name, deposit in both names.”  I says, “ No, 
I can’t do that; I have to give out checks, and how 
will that look like to have both names on the check?”  
he says, “ I should worry about that.”  I says, “ No, 
I can’t do that. If you are in the kitchen or down 
town or out of town, or in the theatre, or God knows 
where, I can’t give any checks. I can’t do it.”

Q. What did she say?

20

?0
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10

20

30

A. She said, “ If yon don’t specify money in my 
name, yon got the preference of the property and 
money and I won’t he a wife to you.”

Q. Did she swear at the time in any way ?
A. I don’t remember if she swore or not.
Q. Do you recall whether at the time that she 

said “ If you don’t put the bank account in my name, 
the hell with you?”

A. Well, that is what she said. She said, “ The 
hell with you,”  and that’s all.

Q. How long did the quarrels about the property 
and money matters last?

A. Well, that is forever.
Q. What do you mean?
A. For a good while.
Q. How long?
A. Well, quite often.
Q. Tell us what you mean.
A. Every day or every other day, or once a week, 

I can’t recall exactly.
Q, What year was that, Mr. Goldberg?
A. It was 1914.
Q. That was the year you bought the building ?
A. Yes, sir.
Q. Sometime after that, her father and mother 

visited you, didn’t they?
A. Yes, sir.
Q. Do you recall the conversation at that time ?
A. They come to my house; her mother and father, 

to visit me.
Q. Who was there?
A. Mr. Sussman was there and Mrs.——
Q. Was your wife there?
A. Yes, she was there.
Q. Tell us about it.
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A. My mother-in-law she asked me “ How is 
things'?”  I told her pretty good. She asked me 
if the building is all settled. I said, “ Yes, the 
building is all settled and deeded,”  and so on, and 
as soon as I said that way she said, “ Huh, a very 
fine way of doing it ; you got the house in your name 
and you deposit in your name. If you keep on that 
way, I don’t think you could be a husband to my 
daughter. ’ ’ My father-in-law opened the interview. 
He said, ‘ ‘ Look at here, I make the thing very short. 
You can’t be his wife, and I told you to separate 
and the sooner you separate the better for you to 
get a divorce.”  As soon as he said it, I broke my 
heart. I started to cry. Her father said, he said 
that statement in front of my presence. I said, 
“ You don’t want to break my home up.”  She said, 
“ Well, it is.”  I went out in the barroom and at-
tended to business.

Q. When was this!
A. That was about 1915.
Q. What time in 1915!
A. I couldn’t exactly say; about around the 

spring; I don’t remember exactly the time.
Q. Whose money bought this building!
A. My own.
Q. Whose money was in this bank account!
A. My own. - ^
Q. Did your wife put up any of the money at all!
A. No.
Q. Did her people!
A. No. *
Q. What business was it you were in!

By the Court: 20

A. In the saloon business.
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Q. When your father-in-law said to you, “ You are 
not a fit man for my daughter,”  did you ask him 
why!

A. Yes, I said, “ Why am I not a fit man for h er!”  
He said, “ You are not enough educated, and fur-
thermore, she told me you bothered with different 
women. ’ ’

Q. Did you have any quarrels with your wife 
about anything else!

*v A. Yes, I had quarrels.
Q. About what!
A. About women. 8 he used to accuse me with 

women.
Q. What did she say!
A. One time I had a servant woman working for 

me------
Q. Don’t tell us about any particular instance, tell 

us in general first.
2q  A. I lived with women and had women in the cel- 

w lar and lived with other women.
Q. What did you say about it!
A. I said, “ Esther, you accuse me absolutely for 

nothing, and I don’t bother with no< women, you 
know that, I got enough to attend to with one woman 
as far as that’s concerned.”

Q. In 1915, she left you!
A. Yes.
Q. And suit was started in this court!

™ A. Yes.
Q. For support!
A. Yes, sir.
Q. What happened!
A. The Court of Chancery in front of Vice-Chan-

cellor Backes------
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By the Court:

Q. How long was it after this visit from your 
father- and mother-in-law, that she left you in 1915?

A. Around something like a year, or something 
like that.

Q. You said this visit was in the spring of 1915?
A. About six or seven months, I can’t remember.
Q. Don’t you remember when it was she left you?
A. She left me that time around the springtime.
Q. The spring of what year?
A. 1915.
Q. Then you don’t mean it was a year after her 

father and mother were there?
A. Not quite a year.

10

By the Court:

Q. You said they were there in the spring of 
1915? 20

A. No, they come in the wintertime, it was in the 
winter.

Q. You told me before it was in the spring of 
1915. I am asking you?

A. It must have been January or February.
Q. All right, what happened ?
A. When I came to court, the Vice-Chancellor 

Backes dismissed the case and told her to behave 
herself, and she wants to live happily and come back 
to me. 30

The Court: The record is the proper evidence.

Q. Did. your wife come back to live with you af-
ter that ?

A. Yes, sir.
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Q. She did?
A. Yes.
Q. Where?
A. 618 North Olden Avenue.
Q. How did you get along ?
A. I got along pretty fair.
Q. For how long?
A. A couple of years.
Q. Until 1917?

^ A. About 1917, yes, sir.
Q. Then what happened ?
A. Well, again she started to be jealous about 

women; one time I went in a butcher shop on Fall 
Street, and a woman came in and she was a pretty 
nice looking woman, and I looked at her when she 
come in the door, and my wife noticed the way 
I looked at her and she was angry. She didn’t 
talk to me, she went out of the butcher shop and 

20 wen  ̂ her father’s and mother’s. I went to see 
my father, and visit them, and after I told them 
what I said to them, she said, ‘ ‘ I will go home and 
go with you,”  I said “ All right,”  and I went over 
from Fall Street and Decatur Street and went as 
far as my father’s door. She said, “ Do you mean 
to go to the father, you mean to go, you mean to 
go see that nice looking woman?”  I said, “ Esther, 
what are you talking about; I don’t know the woman 
at all, I never met her, I don’t know who she is.”  

30 She said, “ If you mean that way, I want to see if 
you are going into the house, I am not going into 
your father’s house, I ’m going back.”  She went 
back. I went to my father and a few minutes we 
went back and went home.
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By the Court:

Q. What year was that?
A. 1917, I believe.
Q. Do you recall any other incident during which 

she quarreled with you about women?
A. Yes.
Q. What?
A. Then it happened I had a wedding next door 

with my customers------
Q. What kind of people were they?
A. Polish people; they invited me to the wedding; 

I went over with my wife to the wedding, and finally 
we enjoyed ourselves and danced and had our sup-
per and after the supper generally is a custom of 
Polish people after the supper they have to take 
the bride out for a first dance; they gave me the 
honor to go out with the bride, and I took the bride 
out and danced fifteen or twenty minutes and they 
gave the presents what I give to them and my wife 
said, “ You enjoyed very much with her, the bride,”  
she says, “ How you like it?”  I said, “ What are 
you talking about, how I like her.”  I said “ What 
are you talking about, I don’t have to like her,”  
and in that talk she tried to chew the rag with me, 
and we went home.

Q. How long did these quarrels after 1917, about 
women, last ?

A. How long ?
Q. Yes.
A. They kept on all the time.
Q. Until when?
A. 1919.
Q. What happened in 1919?
A. It happened she—it was Sunday morning---- -
Q. Tell us what she did.
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A. One morning, it was December 28, 1919, on 
Sunday morning, I was sleeping with her and I had 
$2200.00 under my pillow and her pillow is the same 
and finally she got up and took the $2200.00, and 
she went to her father’s, so I got np about ten 
o ’clock, around ten o ’clock and I got dressed and 
I wanted to take my $2200.00, and I didn’t find 
the $2200.00 no more; I went down stairs, and I 
didn’t find my wife there with the children; she 

10 went to her father’s.
Q. What did you do?
A. Went down town to see if she was there.
Q. Where?
A. Her father ’s house.
Q. Go on.
A. When I went into her father’s house, I said, 

1 * Good morning, Esther. ’ ’ She wouldn’t answer me. 
I said, “ what ails you again?”  She wouldn’t 
say nothing. So I stayed there about a half an hour 

20 and played with the kids and talked to them and 
I said, “ I will go out a while and come back about 
five or six o ’clock.”

Q. Did you go out?
A. I went out and took a little walk and seen 

people I went to see and come back around six 
o ’clock.

Q. What happened ?
A. I said, “ Esther, get dressed and let’s go home 

before it get too> late.”  She says, “ I ’m not. going 
30 home any more.”  I said, “ Why?”  “ Well, be-

cause, I ’m not going home.”
Q. What else ?
A. When she says, “ I am'not going home”  and 

her father wasn’t eating supper, I went to her father 
and said, “ Did you hear what she says?”  I said, 
“ What is the reason?”  He said, “ I know all about
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it, she is not going home now.”  I said, “ W hy?”
He said, “ Because you are not a fit man to live with 
her,”  so I talked to him and talked to him. I 
couldn’t do nothing. He says, “ I t ’s no use talking 
to me now. I don’t care if you talk from now till 
tomorrow, it won’t do you any good. Her father 
said to me “ My wife is now in New York City and 
I write a letter to her and my daughter is in New 
York and my son, Isadora, in Baltimore, and we 
were consulting with him and we will decide whether 10 
she comes back or not, and it takes two weeks’ time 
to let you know yes or no.”  So I went out of the 
house; I couldn’t do nothing with him, so I thought 
I will get an officer.

Q. What did you do?
A. I got an officer.
Q. You did get an officer?
A. I got an officer, thinking it might scare her?
Q. What officer? .
A. I took Officer Hort. ■ ^
Q. Is he in the court room now ?
A. Yes, I called Officer Hort and he come in the 

house. He said, “ What is the trouble?”  She says, 
“ No trouble.’ ’ I says, “ Yes, there is trouble.’ ’ He 
says, ‘ ‘ I want you to go home. ’ ’

Q. Who says that?
A. I said, to her. She says, “ No, I ’m not going 

home, you think I ’m afraid of you or the officer ; I ’m 
not going home any more. I ’m done with you.”  So 
her father says to me in Jewish, “ That way.”  He 30 
said, “ Look at here, if you don’t get out, I will 
get hold of the chair and break your neck; don’t 
you ever come into' my house any more.”  I went 
out of the house. *

Q. Did you ask her for the money at any time?
A. The officer asked her for the money, and she 

say, “ No, the money is mine as good as his.”
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Q. You went out------
A. Yes.
Q. When her father told you he would break your 

neck ?
A. Yes, -sir.
Q. What happened after that, or where were the 

children at this time ?
A. They was with her.
Q. The children were with her?

^  A. Yes, sir.
Q. What happened after that?
A. Then in not quite over a week, about two 

weeks, you know, her father called me on the ’phone, 
“ W hy”  he says to me, you know, “ are you going 
to support the children?”  I said “ What do you 
mean ? ”  He said, ‘ ‘ Yes, you got to support the chil-
dren. ”  I said, “ A in ’t Esther coming back home 
any more?”  He said, “ No, forget it, she won’t 

20 come ^ack to you.”  I said, “ I won’t give any sup- 
port to the children as long as the $2200.00 lasts, I 
will not give any support.”

Q. What?
A. As far as the $2200.00 will last.
Q. And he dropped the receiver ?
A. And he dropped the receiver on me; he 

wouldn’t give me a chance to talk to him any more.
Q. What happened then, the children were brought 

over to you then, weren’t they?
30 ^  Yes> tiie next day he brought the children to

my place.
Q. Where?
A. 618 North Olden Avenue. He opened the door 

and left them;in the bar and says, “ Here is your 
children. ’ ’ He went out and shut*the door and went 
away.



Simon Goldberg—Direct 29

Q. Did you get a chance to talk to him'?
A. No, he didn’t give me a chance to talk to him; 

he shut the door.
Q. Was that all?
A. Yes.
Q. What happened then?
A. The next following Sunday I went over to 

their house and asked her to come hack ‘r I went to 
the door----- *

Q. Did they let you in? 10
A. No, I knocked at the door and she come out 

and she said, “ What do you want?”  I said, 
“ Esther I want you to come home.”

Q. Don’t talk so fast as I can’t understand what 
you say. Where were you standing?

A. In the doorway.
Q. Who else was there?
A. I was there,- my wife, my father-in-law and 

my mother-in-law.
Q. Tell us what happened. 20
A. I asked her to come home. She said, “ No,

I will not come hack any more.”  I said, “ Why, 
what I done to you?”  She said, “ You are not a 
fit man to live with you.”  I said, “ Why, ain’t I 
making a living for you?”  She said, “ You live 
with different women, and she didn’t want to live 
with a whoremaster. ”

Q. She called you names?
A. Yes, sir. I said, “ You can’t prove this and 

you know I am not,”  so finally she wouldn’t come 30 
back home no more, so I asked her if we have Rabbi 
Conwitz.

Q. Her father said something before you said 
something?

A. He said, “ She won’t come back any more to 
me and it was no use talking to her.”
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Q. What did you say to her father ?
A. I said, “ Listen, father, we have a Rabbi in 

Trenton here a smart man, Raibbi Conwitz, you 
come to him and decide what to do; he might do 
something for her.”  He said, “ All right.”  He 
made an appointment to go the next Sunday, so I 
went over the next following Sunday afterwards, up 
to the house and knocked on the door. My father- 
in-law went out of the door and said, “ What do 

10 you want?”  I said, “ You know what I want, you 
make an appointment to go to the Rabbi. He said, 
“ No, I am not going to no Rabbi, I am a Rabbi my-
self. ’ ’

Q. What did you say?
A. I said, “ What are you going to do? Ain’t 

Esther coming back any more?”
Q. What did he say ?
A. He said, “ No, she is not coming back.”
Q. Is her father a Rabbi?

20 A. He is a Reverend.
Q. Is he a Rabbi?
A. No, he is a Reverend.
Q. What is the difference?
A. He is only a Rabbi to kill cattle and such work. 

He can’t take a position as Rabbi.
Q. Something was said about a piece of bread at 

the time, can you recall that?
A. Yes, that is right. He said that time when I 

asked her to come back, he said, “ Look here, listen, 
30 no use asking her to come back, because she is not 

coming.”  He said, “ You got your loaf of bread and 
cut off a slice of bread you can’t put it back the same 
as before and the same thing between you and her, 
she never come back to you any more. She is 
done. ’ ”

Q. Was she standing there then?
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A. Yes.
Q. Where ?
A. In the kitchen.
Q. Could she hear what was going on?
A. Yes, she can, she was alongside of him.
Q. Did you see her after that ?
A. Yes.
Q. Where?
A. When he brought the children back to me, so 

they come around my father and my father-in-law 
and my wife come around to see the kids around to U 
my house 618 North Olden Avenue.

Q. Who else was there?
A. Mrs. Sussman was there, no, my mother was 

there with the children.
Q. Tell us what happened?
A. They come around and they talked to the kids 

for quite a while, and so on.
Q. You treated them?
A. Yes, put a bottle of soda in there and some ™ 

fruit, and they talked to the kids, and so on, and 
when they got through talking, they went to go 
home, and I said, “ Esther, now listen, you know 
this is your home, what is the use of going back, 
come back and let us live happily and forget things, 
and let’s make up right and live right.”  She says, 
‘ ‘ No,”  she says, “ No, my mind is such not to, and 
I will not come back any more to you.”  I said, 
“ Don’t you know any sympathy with your own 
children, with your kids, that is your kids just as 
good as mine, why don’t you stay here and take care 30 
of them?”  She says, “ No, I ’m not coming back, I 
will not take care of them any more.”  Her father 
said, “ She take care of the children, but you have 
got to support them.”  I said, “ What do you 
mean?”  He said, “ They got to get fifteen doliars
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a week and clothing and doctors.”  I said, “ Is that 
the best you could do?”  He said, “ Yes, that’s the 
best, if you don’t do that, we won’t take them.”

Q. What was said about a contract?
A. Yes, he said, “ If you want to pay fifteen 

dollars a week let’s go to Mr. Hudson and draw up 
a contract?”  I said, “ Look here, what is the use 
of going to any lawyer, if I don’t pay you one week, 
you could bring the children back, that breaks the 

]0< contract.’ ’ He said, “ That’s right, too. Well, you 
could bring them if you wanted to. ’ ’ So the next 
day I packed up the clothes for the kids and took 
them to her house.

Q. Her father ’s house ?
A. Her father’s house.
Q. Go on.
A. I knocked on the door, she came out. I said, 

“ I got the children with me, you know.”  I said, 
“ We might as well go home and live happy; let’s 

20 live happy.”  She said, “ No, I ’m not going home.”  
I said, “ Not going home?”  She said, “ No.”  I 
said, “ W hy?”  She said, “ I ’m not going home.”  
I said, “ Here is the kids and here is a check for 
fifteen dollars,”  I give the children and the check 
and the clothing and I went home.

Q. You went home?
A. Yes.
Q. How long after that time was it that you saw 

her again?
30 A. Well, quite some time.

Q. About how long?
A. Three months.
Q. About three months?
A. Three months.
Q. Was it any longer or any shorter?
A. Well, I don’t know exactly, but I met her on 

Broad Street.
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Q. Well, there was a time before that that you 
saw her ?

A. Not a time before.
Q. Not at all?

. A. No.
Q. All right, just tell us where you saw her?
A. I  met her near Kaufman’s on Broad Street.
Q. Where was she?
A. Coming toward me and I wanted to make an 

attempt to talk to her and she went into Kaufman’s 10 
store, and I Went after her to get to her to talk to 
her, but there was a crowd of people and she dis-
appeared and 1 couldn’t see her any more.

Q. When did you see her again?
A, When they brought the children back to me, 

she come to visit the children.

By the Court :

Q. When was that? 20
A. That was in 1920, they brought the children 

back to me again and the same thing happened, he 
opened the door and let the children in and said, 
“ Here are the kids,”  and; after that she come to see 
the children.

Q. She came to see the children?
A. Yes.
Q. Where did she come to see the children?
A. 618 North Olden Avenue, and when she come 

to see the children, it was in the evening, you know, 30 
she come in the house and talked to the kids and 
give them some candy, and so on.

Q. Did you speak to her ? ,
A. She talked to the kids------
Q. Did you speak to her ?
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A. I stood there, you know, I said, “ Esther, by 
God, you are a good mother, anyhow you come to 
see the kids, why don’t you have sympathy with 
them, your two kids, to stay here with them and 
let’s live together?”  She said, “ No, if I wanted 
to come back, I would come back; long' ago. I don’t 
want to come back to you any more; forget it.”  
And she went home.

Q. How long after that was it, that you saw her? 
10 A. Then I moved from Olden Avenue to Mill 

Street, about a block away from there.
Q. You moved a block away?
A. Yes.
Q. Why?
A. To give her an opportunity for her and for 

her and the kids to get together, because she was 
close by there. To give the opportunity to come 
back to me and get together again, So I went to 
close to them on Mill Street, so that was in 1921.

20 Q. When you moved?
A. Yes.
Q. Why didn’t you go to her father’s house and 

ask her to come back?
A. Her father says it is no use, he is going to 

break my neck; it is no use, never I don’t want to 
go there in the house; I Was afraid of him. He told 
me it was not use to ask her any more.

Q. Did she see the children at the house on Mill 
Street? 

m  A. Yes.
Q. Did you speak to her?
A. Yes.
Q. Tell us the conversation?
A. The time I moved out there, she come to see 

the children and also the same thing, they talked 
to the kids, and I asked her I asked her, I said, 
“ Why don’t you want to come to get together; we
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got a nice little apartment here; let’s live happy.”
She said, “ You keep asking me to come back and 
I told you I am done with you, I won’t live with you 
any more;”  that’s all she said at that time and she 
went home.

Q. When did you see her again?
A. I seen her, the oldest boy was sick, he had the 

measles.
Q. When?
A. I don’t know. 10
Q. What year?
A. In 1922.
Q. What month, if you remember?
A. The month?
Q. Yes.
A. I believe it was in February.
Q. Had you started suit for divorce at the time, 

do you know?
A. I believe I did.
Q. What occurred? 20
A. She come to see the kids, the boy, you know, 

and the boy was sick with the measles; she asked 
the boy, “ How are you? How are you making 
out?”  and so on. I said to her, I said, “ By God, 
you are a good mother, very inquisitive to find out 
how your son is making out.”  I said, “ J would 
like to know how you are making out. ”  She said,
“ I don’t want you to worry about me. I didn’t 
ask you how you making out,”  and that is all that 
was said at the time. 30

Q* That was after you started suit for divorce?
A. Yes.

By the Court:

Q. Did she only come once to the place?
A. She was twice.
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Q. This time you have talked about, that was at 
the Mill Street house?

A. Yes, sir.
Q. She only came once to the Mill Street house 

before suit was started?
A. Yes.
Q. Since December 28, 1919, has your wife lived 

with you at all?
A. What?

in Q- (Stenographer repeats the question.) Since
1U that time, December 28, 1919, has your wife lived 

with you at all?
A. No, sir.
Q. At any time?
A. No, sir.
Q. Have you slept with your wife or had inter-

course with her since she left you in 1919?
A. No, sir.

2q  By-the Court:

Q. Did you ever get your $2200.00 back?
A. No.
Q. What reason did they give for bringing the 

children back the last time?
A. Well, I did not know what did they give me, 

they give me no reason whatever.
Q. Had you been paying the fifteen dollars a week 

right along?
A. Yes, I have the checks to prove it.
Q. Did you pay for the support of your children 

by check?
A. Yes, sir.

The Court: You need not put them in now. If 
it is denied, you may put them in later.
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Cross-examination.

By Mr. Budson:

Q. When were you married, Mr. Goldberg?
A. 1912.
Q. What date?
A. December 8th.
Q. Were you at that time in the saloon business?
A. Yes. 10
Q. Where?
A. In the saloon business.
Q. On Olden Avenue?
A. Yes, sir.
Q. And you took your wife into the saloon with 

you?
A. Yes.
Q. And she waited at the bar|
A. Very seldom, at the beginning, very seldom.
Q. In the beginning, very seldom? 20
A. Yes.
Q. After you were married a year or two she was 

your helpmate?
A. No.
Q. Never waited on the bar?
A. No.
Q. Sure?
A. No. She did, but very little in the beginning; 

after that she didn’t help at all.
Q. Who did it at the beginning? 30
A. Myself.
Q. Who opened up in the morning?
A. Myself.
Q. Who closed at night?
A. Myself.
Q. What time would you close at night ?
A. Twelve or one o ’clock.
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Q. And yon opened at what time!
A. About five or half past five or six.
Q. Did you take any naps in the afternoon!
A. No, sir.
Q. You worked continuously from four or five 

o ’clock in the morning until one the next morning! 
A. Not four or five o ’clock in the morning.
Q. You said you would open around four or five 

o ’clock!
10 A. No, I never opened my place at four o ’clock. 

Q. You didn’t!
A. No.
Q. What time!
A. Between five and six.
Q. In the morning!
A. Yes.
Q. And you kept it open to what time!
A. Eleven, twelvd and half-past, and one o ’clock. 
Q. And then you would go to bed!

20 A. Yes.
Q. And then open at five or six in the morning!
A. Yes.
Q. You never took a nap in the afternoon!
A. No.
Q. And your wife didn’t help you in the bar at 

all!
A. Very little at the start.
Q. You didn’t employ a bar keeper!
A. Not for a year or two.

30 Q. She would close the place every night and you 
would open it in the morning, wouldn’t you!

A. No, sir, positively not.
Q. You would stay there all by yourself!
A. Yes, sir.
Q. You testified she took money from the till, 

when would she do that!
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A. She used to go to the bar and take it,
Q. Where were you^
A. In the bar.
Q. And you used to see her do it!
A. Yes.
Q. And you would let her?
A. Certainly.
Q. How much did you allow her for the living 

expenses when you first got married?
A. She took what she wanted. 10
Q. Did, you ever allow her anything?
A. Yes.
Q. What year did you begin to give her an allow-

ance?
A. I don’t remember exactly.
Q. When?
A. Afterwards.
Q. You don’t know what year?
A. No.
Q. What year would you say? 20
A. About fourteen or fifteen, something like it,

I don’t remember exactly.
Q. Did you stop her from taking money from the 

till?
A. Yes, when I took a bartender in, she used to 

take money from the register. I didn’t know who 
to accuse, when I was short every day six or seven 
or ten dollars every day. I said, “ Take so much,”  
and I would know how my register balanced in the 
evening when I closed up. 30

Q. How much would you allow her?
A. She asked me at that time ten or fifteen dol-

lars a week for the table only.
Q. Which was it?
A. Ten and I increased her to fifteen dollars; she 

didn’t have to pay rent, coal, and electric, and no
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potatoes, or vegetables, because I used to buy all 
that in the bushel or the bag; I- buy for the bar for 
lunch. The only thing was extras for the table. 
Then I give her cash*.

Q. That was mostly for spending money, this ten 
or fifteen dollars a week!

A. I don’t know what she done with it.
Q. You never asked her to account for it?
A. No.

10 Q. Between nineteen hundred and twelve through 
to 1914, you lived like a pair of doves, happily?

A. Yes, sir.
Q. You lived happily up until the first child was 

born?
A. Yes.
Q. And her health was good?
A. Not too good, no.
Q. What was the matter with her?
A. Asthma and bronchitis.

20 Q- Did she suffer with asthma?
A. Yes, sir.
Q. Badly?
A. Not bad.
Q. And she had severe headaches continuously? 
A. No.
Q. Did she have neurasthenia ?
A. What?
Q. Was she nervous?
A. Nervous, no.

30 Q- Did you have any quarrels during 1912 to 
1914?

A. Yes.
Q. What were the nature of the quarrels?
A. The property.
Q. You didn’t buy the property until December, 

1914, did you?
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A. 1 bought it before December; I bought it in 
October,, or. something like that, I guess.

Q. And up until that time, there was no trouble 
at all?

A. There was little quarrels, but it wasn’t far.
Q. When you were married, didn’t Esther give 

you some money?
A. Give me some money?
Q; Yes.
A. What kind of money? 10

By the Court :

Q. Any money?
A. Before she got married.
Q. At the time you were married?
A. YeSj that time; before she got married she 

had five hundred dollars.
Q. She gave that to you?
A. No, she deposited it in her name in the bank. 20
Q. She never gave you anything?
A. She give some for furniture.
Q. Did she give you any money?
A. In cash money, no, sir.
Q. I don’t care whether it was cash or not?
A. No, she didn’t.
Q* Didn’t Mr. Cantor deposit to the credit of 

both of you in the bank a sum which was to be a 
dowry ?

A. No dowry at all; she deposited it in her name; 30 
and afterwards I was short to buy furniture in New 
York.

Q. Do you recall testifying in the last case be-
tween your wife and yourself, UI said, ‘ My dear 
wife, we can’t live without furniture, but if I got 
no money to pay for it, we have to get that money;
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there is in the bank my father-in-law, her father, 
gives me five hundred dollars, a wedding present, 
and we put that five hundred dollars in the bank in 
both names.’ ”  Did you testify to that?

A. No, I don’t know what she deposit in both 
names.

Q. You don’t know?
A. No.
Q. But did you say that on the previous trial?

10 A. No.
Q. Did you say, “ I said, ‘We got five hundred 

dollars that was in the bank. I don’t see the sense 
to pay six per cent, to borrow money when we get 
only three per cent, in the bank. That it would be 
right to draw four hundred dollars out of the 
bank?’ ”

A. She did draw some money on account of fur-
niture, she did.

Q. Did you draw this money out of the bank, or 
20 did she draw it?

A. No.
Q. Did you or she draw it?
A. No, she did, not me.
Q. What bank was this money in?
A. As a matter of fact, I don’t know, to tell the 

truth.
Q. Did you say to her, “ Listen, Esther, the fur-

niture will be just as well of you as of me, I am not 
buying the furniture for somebody else, buying it 

30 for you as well as me.”  And then, “ I said, ‘ I guess 
X have to draw that money out of the bank ? ’ ”

A. No, I can’t draw because it was in her name; 
she drawed herself.

Q. “ She said, ‘ I wouldn’t do so.’ Finally, we 
had an argument over this; I said, ‘ I won’t borrow 
money and ask somebody a favor to loan me money
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on six per cent, of I get three per cent, on my 
money.’ ”  And then you were asked the question, 
“ Did you draw that money out of the bank?”  and 
you answered, “ I did, she signed it after.”  Did 
you answer that?

A. No.
Q. You did not?
A. No, I asked her only to help me out and buy 

furniture, and she did.
Q. These answers at thé previous trial were not 10 

true?
A. I asked her if she done it and she done it.
Q. Then you didn’t have a joint account?
A. Not as I know, no.
Q. That was really the beginning of your trou-

bles, wasn’t it, the drawing out of this five hundred 
dollars from the bank?

A. The beginning?
Q. The beginning of your troubles?
A. There was no trouble. 20
Q. That was the beginning, wasn’t it?
A. Yes.
Q. Not the buying of the property, but the with-

drawal of the five hundred dollars from the bank?
A. That wasn’t trouble.
Q. It wasn’t?
A. No.
Q. And didn’t you testify in the other trial the 

question was asked, “ That was the beginning of 
your trouble?”  and the answer was, “ That was the 30 
beginning of our trouble.”  That was not the truth, 
was it?

A. I asked her and she done it willing, you know.
Q. That was not the beginning of your trouble 

then, was it?
A. No, not exactly.
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Q. The whole thing1 was the property ?
A, Well, the whole thing was the property, the 

beginning about.
Q. Wasn’t it a fact that this was your first trou-

ble ; the five hundred dollars, and the second trou-
ble was the trouble over dogs?

A. There wasn’t trouble of dogs.
Qi Did you have any other trouble?
A. Yes.

10 Q. “ Yes;, the second argument was quite little la-
ter on; the second argument was over dogs, I am 
going to talk the way I have to. Mrs. Goldberg is a 
nervous woman; she went to go to bed; she couldn’t 
sleep, and she couldn’t let me sleep; she had an 
idea somebody was going to steal her or or kill her 
through the window, and she hollered at night. I 
was working twenty hours a day, from five o ’clock 
in the morning till one at night, and I  wanted to 
have a little rest I said, ‘ What’s the matter, what 

™ are you getting into your head? Somebody will rob 
you or steal you? Nobody is going to do anything, 
and getj that idea out.’ She said, ‘ We have to get a 
dog.’ I said; ‘All right, I ’ll get a dog for you to 
satisfy you. ’ I went to work and Ed. Coughlin had 
a white bull terrier dog and> he comes and= he said, 
‘ I got a dog for you, I heard you spoke several times 
in the barroom that you wanted to buy a dog.’ I 
said, ‘Yes,’ I said, ‘ My wife is making kind of a 
noise at night, and I want to protect her with a dog.’ 

30 H* said, ‘All right, I ’ll sell the dog, because he bit 
my kid.’ I said, ‘ How much do you want for the 
dog?’ He said, ‘ I ’ll take ten dollars; I paid five 
dollars myself.’ ”  That was your second trouble, 
wasn’t it, the fact that she was nervous at night, 
and had hallucinations and that she was about to be 
killed, and somebody was after her ail the time; 
that was your second trouble, wasn’t it?
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A. Well------
Q. Was it, or wasn’t it?
A. I had a dog, yes.

By the Court:

Q. Answer the question.
A. She was accusing me at “the time I attended to 

dogs and so on, yes.
Q. (Stenographer repeats the question.) Answer j a  

the question, Mr. Goldberg.
A. Yes, sir.
Q. Then your wife was kind of nervous at all 

times, wasn’t she?
A. No, not all the time.
Q. Well, she would get up at night and holler and 

cry and she said somebody was going to be after 
her?

A. No.
Q. Wasn’t that your testimony in the previous 20 

trial?
A. Not to get up in the morning and holler.
Q. In the middle of the night she wouldn’t let*you 

sleep, and she would holler that somebody is after 
her and you pleaded with her, “ What is the matter, 
what are you getting into your head, somebody will 
rob you or steal you? Nobody is going to do any-
thing, there is nobody after you.”  Wasn’t that 
what she was doing?

A. She said it about the dogs, and I was to buy 30 
a dog for her, yes, sir.

By “the Court::

Q. Answer the questions that are asked of you;
I want you to answer the questions that are being
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asked on cross-examination in the same as yon did 
on direct examination.

A. Yes, sir.

(Stenographer repeats the question/)

A. Yes, sir.
Q. She was hollering at night!
A. Not exactly hollering.

m Q. To protect her, you bought dogs, didn’t you!
U A. Not exactly to protect her.

Q. Well, you just said that to' protect her you had 
to buy a dog!

A. I bought a dog to protect the property, if any-
body shall come around at night.

Q. And also to quiet her nerves!
A. No.
Q. Wasn’t it your testimony in the previous trial!
A. I bought a dog to protect the property.

2a  Q. As a matter of fact, you bought three dogs,
didn’t you!

A. I had two.

By the Court:

Q. Did you have three!
A. I had a little puppy, but I didn’t have it long, 

just a matter of a short time.
Q. You did!
A. Yes.
Q. Did you testify in the previous trial, “ As soon 

as we brought that dog in the house—we got three 
dogs already to protect my wife and my house— 
well them three dogs I had to feed them and take 
care of them, she wouldn’t do any work and feed



Simon Goldberg^—Cross 47

them and I am supposed to take care of them my-
self. I took care of them and I lived with the dogs, 
and I like the dogs better than her. ’ ’

A. No, I didn’t like the dogs better than her.

By the Court:

Q. Did you testify to that on the previous trial?
A. I said I had three dogs.
Q. Did you testify to it?
A. What?
Q. Did you testify to what Mr. Budson has just 

read to you?
A. I don’t remember.
Q. Can you read that? (Exhibiting to witness a 

côpy of the testimony.)
A. I see.
Q. Did you say that?
A. I don’t remember; I don’t remember I said it 

that I had three dogs to protect her. I had a dog 
and two dogs to protect the property, the business.

Q. Shortly after you bought that property at 618 
North Olden Avenue, and you obtained the signa-
ture of your wife to the mortgage, you had some 
other trouble with her, didn’t you?

A. More trouble, yes, about a bank account, de-
positing the money.

Q. She said to you, “ Sol., I am entitled to have 
a portion of the profits, because I work with you side 
by side in the saloon and this property should be in 
my name and the bank account should be kept in 
our joint names, because I work as much as you?

A. No, sir.
Q. She didn’t?
A. No, sir.
Q. What did she say?

10

20

30
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A. She said she wanted the money deposited in 
her name.

Q. As a result of these arguments over the prop-
erty and over this money, did you heat her up?

A. No, sir, positively.
Q. Did you, in 1914, strike her?
A. Positively not.
Q. Were you arrested in 1914 as a result of a 

complaint made by her to the police department?
10 A. No, sir, I wasn’t arrested.

Q. Were you brought before Judge Garaghty?
A. Yes.
Q. Then you were arrested?
A. No, I just got a notice to come to court.
Q. Well, were you summoned to court?
A. Yes.
Q. And she came there bruised?
A. No, sir.
Q. She didn’t?

20 A. No.
Q. With black and blue marks over her body ?
A. Not that I know.
Q. Did she exhibit them in court ?
A. No, sir.
Q. In 1915, the early part of 1915, were you again 

summoned to appear before Judge Geraghty?
A. Judge Naar.
Q. Judge Naar?
A. Yes.

HO Q. Do you remember that incident?
A. Yes.
Q. What was that?
A. She wanted to support the children and her.
Q. That was prior to 1915, prior to the time she 

left you, I am talking about?
A. Yes.
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Q. I am talking about before she left you?
A. No.
Q. Were you summoned to appear before Judge 

Naar on account of beating ahd abusing her?
A. I don’t think so.
Q. Do you recall appearing in court and she had 

a broken pitcher that you hurled at her?
A. I don’t know.
Q. Do you recall that pitcher being in court ?
A. No, I-----  10
Q. Do you recall her arms all being bruised and 

blackened?
A. No, sir. j
Q. Do you recall any other incident when you ap-

peared before Judge Naar or Judge Geraghty?
A. She complained only to support her, and to 

support the children.
Q. But never for abuse and beating?
A. No, sir.
Q. In 1915 she left you, didn’t she? 20
A. Yes, sir.
Q. How long was she away?
A. About seven months, something like that, more 

or less.
Q. And the case was tried here?
A. Yes.
Q. And the court dismissed it without prejudice?
A. Vice-Chancellor Backes' told her to go back 

home.
30

Mr. Budson: I would like at this time to offer 
this in evidence,—the decree of the court.

The Court: The record of the proceedings?

Mr. Budson: Yes, sir.



50 Simon Goldberg—-Cross

The Court: I will1 admit it.

(Said Chancery files being in docket 40, page 105, 
are designated Exhibit D-l.)

Q. Do you recall Vice Chancellor Backes telling 
you to go back to your wife?

A. He told her.
Q. Did he tell you?

10 A. He told her.

The Court: They both did go back.

Q. You' went back to live with her?
A. Yes.
Q. And you lived approximately four years to-

gether after that?
A. Yes.
Q. To 1919?

20 A. To 1919.
Q. Did you visit her parents frequently?
A. Yes, sir.
Q. Father and mother are in court, are they?
A. Whose father and mother?
Q. Her father; and mother?
A. When?
Q. Now?
A. Yes.
Q. You visited them frequently?

30 A. Yes.
Q. You would go down there with the children? 
A. Yes.
Q. And you lived happily?
A. For a while, yes.
Q. What was the allowance you made your wife 

during those years?
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A. I give her fifteen or twenty dollars a week.
Q. How much was it?
A. Fifteen and twenty, that is only to buy things 

necessary for the table, but no coal or rent, or elec-
tric, or potatoes. I used to buy that in big quanti-
ties.

Q. She didn’t pay for that?
A. No, not clothing; I used to pay extra.
Q. Between 1916 and 1919, has the asthmatic con-

dition become any better? 4 j q
A. She was all right.
Q. Was she getting worse with her asthma?
A. About the same.
Q. She would have severe attacks?
A. Yes, sir, once in a while, yes, sir.
Q. How about these hallucinations and crying 

spells at nights and being afraid at night, did that 
continue ?

A. No, she wasn’t afraid of nothing.

A. Yes, she didn’t say anything more about that.
Q. Wasn’t she afraid at nights?
A. No, sir.
Q. Of people threatening to kill her?
A. No, sir.
Q. When did she stop complaining1 about that?
A. 1914 or 1915, when she come back she didn’t 

complain about anything.
Q. After you got the dogs?
A. I didn’t have the dogs at that time; I got rid ?a  

of them.
Q. When did she stop complaining about being 

threatened to be killed?
A. I never heard of it, about killing.
Q. Was she nervous at this time?
A. When?

Q. Did that stop? 20
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Q. Between 1916 and 1919?
A. No.
Q. Never showed any signs pi nervousness?
A . No, sir.
Q. Was she perfectly normal?
A. Yes, positively normal.
Q. Did she ever complain to you about anything? 
A. What do you mean about anything?
Q. Anything, in general, about her health?

1,0 A. Her health?
Q. Yes.
A. Well, when she didn’t feel very good.
Q. What was the matter?
A. She suffered from asthma and tonsils.
Q. Anything else?
A. The doctor said she had bronchitis, or—
Q. Did she ever complain to you about her head;? 
A. No.
Q. Or getting, dizzy spells?

20 A. No, sir.
Q. Did you, as a matter of fact, take her to Doctor 

Cotton ?
A. Yes, sir.
Q. You did?
A. Yes.
Q. If she didn’t complain to you about her head 

and about those hallucinations and dreams, and 
nervousness, why did you take her to Cotton, why 
didn’t you take her to an ordinary doctor?

30 A. Why?
Q. Yes, why?
A. I ’ll tell you the reason why. When she was 

a little weak at that time, and had bad teeth, and 
bad tonsils, so I inquired to people “  Who you think 
the best to examine teeth and tonsils? ”  and so on. 
The tonsils was bad, so they give me advice to go to
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Doctor Cotton and Doctor Cotton examined her teeth 
and tonsils, and he said, “ Take her teeth out; she 
has very bad teeth, and rotten tonsils,’ ’ so finally I 
said all right and paid him for the visit and went 
home.

Q. How much did you pay him ?
A. I think it was ten dollars, or five dollars, or I 

don’t know.
Q. You don’t know!
A. No. 10

By the Court:

Q. When was it?
A. That was about 1917, something like that; 1917,

I believe.
Q. 1918, wasn’t it?
A* ’17, I believe; of course, I don’t remember 

exactly the date, see? ’18 or ’18 something like it.
So I went over to Doctor Bird and he pulled some 20 
bad teeth out; I went to Doctor Blackwell and he 
took her tonsils out, and so on, and she got a lot 
better, and I sent her to the Catskill Mountains for 
her health. She went out there for several weeks.
I made arrangements with my sister-in-law, at New 
York, the sister-in-law what took her out there; I 
didn t have the time; I couldn’t close my business 
up, and she made arrangements to stay there and 
pay Twenty-five dollars a week, so I paid Twenty- 
five dollars a week, and she was there several weeks. 30 
I give her fifty dollars besides, and another check 
for fifty dollars: afterwards, and sent her several 
weeks for twenty-five dollars expenses. I went to 
New York and met her, you know, then she was a 
little short, and I gave her the fifty dollars, a check.
She borrowed off her sister twenty dollars, and I
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paid her sister, and the other sister, seven dollars 
and fifty cents, and I paid all off, and she went home, 
ahd she gained about twenty-six pounds and she was 
as fine as could be.

Q. When she was away, what was the complaint?
A. The complaint?
Q. Yes?
A. What she go for?

. Q. Yes?
10 A. She was there on account of an operation she 

had her teeth) and tonsils took out. She was a little 
weak and the doctor told me to take her up to the 
Catskill Mountains.

Q. Was that Cotton that told you that?
A. No, sir. ,
Q. Didn’t you go to Cotton because of the con-

dition of her mind?
A. No.
Q. More than the condition of her teeth and ton-

20 gils?
A. No, I think Doctor Levine came» around to me, 

and Doctor Levine gave me the advice to send her 
to Catskill, and when she comes back, she will be—

Q. Did Doctor Levine tell you to take her to Doc-
tor Cotton?

A. Yes. Who, Doctor Cotton?
Q. Yes?
A. No.
Q. He did not?

30 A. No.
Q. Who did?
A. People outside.
Q. Who?
A. I think Mrs. Molowich, and she had the same 

trouble, and she went to Doctor Cotton and he—
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By the Court:

Q. How did you know she had trouble with her 
teeth and tonsils?

A. She had toothache and Mrs. Molovich—
Q. That is why you know she had trouble with her 

teeth ?
A. Yes.
Q. How do you know she had rotten tonsils?
A. The doctor said it.
Q. Who?
A. Doctor Blackwell.

By the Court:

Q. Before you went to see Doctor Cotton?
A. No, I didn’t see him before; after that.
Q. How did you know her tonsils were diseased 

before' you; wenlj to see Doctor Cotton?
A. Doctor Levine examined her and told me the 20 

tonsils were bad, so I took her to Doctor Cotton by 
the advice of outside people.

Q. In 1919, the early part, what was her mental 
condition then?

A. What do you mean by mental condition?
Q. Well, how was her mind, was it clear, as clear 

as yours?
A. Yes, positively, as clear as could be.
Q. Bright, was she?
A . Yes. 30
Q. Cheerful?
A. Yes, in 1918, to tell the truth, she was better 

than anything, she was fine, she was fine, better than 
she—

The Court: Stop, when you have answered the 
question and don’t volunteer.
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Q. But in 1919 sh^ was worse ?
A. No, sir.
Q. You said she was better in 1918 than before? 
A. Well she improved a little when she oome 

back.
Q. In what way?
A. Everything.
Q. For instance?
A. She gained about twenty-six pounds.

H> Q. She got stout?
A. Yes.
Q. Did she eat well?
A. Yes.
Q. And sleep well at night?
A. At that time.
Q. In 1919, didn’t she get thinner?
A. No, sir.
Q. How was her asthmatic condition?
A. About the same.

20 Q. That didn’t improve at all?
A. Well, no, she had that.
Q. She left you, you said, in the early part of 1919, 

or December, 1919?
A. December 28, 1919.
Q. She left you on December 28, 1919?
A. Yes.
Q. A couple of days before Christmas?
A. No, before New Year’s.
Q. And you woke up one morning and found her 

30 gone?
A. Yes.
Q. You woke up and found her gone out of bed? 
A. What?
Q. You woke up one morning and found) her gone 

out of bed?
A. Yes.
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Q. And with her went $2200.00?
A. Yes.
Q. What was that in, bills?
A. One thousand dollars Liberty bonds, and fif-

teen thousand dollars cash.
Q. How much cash?
A. Twelve hundred dollars cash bills.
Q. Where was that money kept?
A. Under the pillow,
Q. Did she know where it was kept? 10
A. Yes,
Q. Did you tell her?
A. She knew I put it there.
Q. How long did you keep it there?
A. That night.,
Q. WTiere did you keep that before?
A. Down stairs.
Q. WTiere down stairs?
A. I kept it in the drawer.
Q. In the drawer? 20
A . Yes.
Q. What made you take it out that night ?
A. I didn’t want to leave $2200.00 in the bar, and 

somebody rob me.
Q. How long had you had that money at home?
A. The Liberty bonds I had since the war.
Q. The war was just over?
A. War time, I bought some Liberty Bonds.
Q. How long had you had that twelve hundred 

dollars ? 3Q
A. I saved that before Christmas to pay my 

license and my bills, and so forth.
Q. Didn’t you have a bank account?
A. Sure.
Q. What bank did you deposit it in?
A. The Mercer Trust.
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Q. Didn’t you make daily deposits!
A. No.
Q. Weekly!
A. Sometimes weekly, and sometimes, two weeks, 

and sometimes twice a week.
Q. You saved up twelve hundred dollars and then 

made the deposit!
A. Yes, I didn’t have time before Christmas to go 

to the bank.
(0 Q. You kept it in the drawer!

A. Yes, in my possession.
Q. She knew where you kept the money!
A. Yes.
Q. And also the Liberty Bonds!
A. Yes.
Q. Didn’t you have a safe deposit box!
A. No, sir.
Q. Never had one!
A. No, sir.

20 Q* The bar-tender was around there!
A. Yes.
Q. And you kept it in an open drawer!
A. Yes.
Q. Did anybody else come to the house and have 

access to your rooms!
A. No, only my wife.
Q. Did customers ever go into your dining room! 
A. No, sir.
Q. Or into the room where the drawer was?

30 A. No, sir.
Q. What makes you think your wife took the Lib-

erty Bonds and the money !
A. Nobody else didn’t take it, because I went over 

there with Officer Hort, and she admitted herself she 
took it.

Q. To whom?
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A. To Officer Hort.
Q. Didn’t you, have two or three quarrels just be-

fore she left you?
A. About what?
Q. I don’t know; did you have two or three quar-

rels?
A. The only thing she was chewing the rag about 

was women.
Q. All the time?
A. Yes. 10
Q. 1919?
A. Yes, sir.
Q. 1918?
A. Yes.
Q. 1917?
A. Yes, sir.
Q. 1916?
A. Not much.
Q. 1915?
A. 1915, she wasn’t with me 1915. 20
Q. Part of the year she was; was she chewing the 

rag about women then?
A. No, sir, not much.
Q. That was her chief complaint?
A. Yes.
Q. When she would complain about women, you 

would naturally beat her up, wouldn’t you?
A. No, sir, positively not.
Q. Did you beat her up in 1919 before she left 

you? * 30
A. No, sir, positively not.
Q. After she left you in 1919, and you took the 

children with you, did you contribute to her support ?
A. Yes.
Q. When?
A. When she left.



60 Simon Goldberg—Cross

Q. Yes?
À. About three or four weëks when she left.
Q. Beginning about three weeks after she left?
A. Yes.
Q. How much?
A. Fifteen dollars a week and clothing and doctor 

and medicine.

By the Court:
m

Q. That was for the children?
A. Yes.
Q. Not for her? Didn’t you testify before that 

you said you would support her until the $2300. was 
gone?

A. Yes, I wanted her to come back.
Q. How long was that after that?
A. About four weeks or something like that.
Q. What was the conversation held between you 

20 and her father at that time?
A. When?
Q. When he called you up on the ’phone?
A. He asked me to give support for the children 

and her; he didn’t cafe anything about her, but the 
children, that’s the main point.

Q. What did you say?
A. I said* “ I  won’t give support so far as the 

$2200 will last. ”
Q. Did you ask him at that time why youv wife 

30 left you?
A. Yes, sir.
Q. And what reason did be give you?
A. He gave me a reason because I am nota fit man 

for her and no good.
Q. Is that the only reason?
A. Yes.



Siman G oldberg— C ross 61

Q. Did he also tell you the facts that you contin-
uously abused and ill-treated her?

A. No, sir, he said I am not a) fit man for her and 
1 am not enough educated, and she told him I lived 
with different women, and looked from the window 
and admired all sorts of women.

Q. After- she left you, did you notice her physical 
condition?

A. Yes.
Q. What did you find her condition to be after j q  

she left you in 1919 ?
A. All right.
Q. All right?
A. Yes, sir.
Q. You saw her on the street ?
A. Yes.
Q. Throughout the year?
A. Several times I saw her and she talked 

sensibly.
Q. How about 1920? 20
A. The same.
Q. Was she away any part of that time that you 

know of?
A. I don’t know.
Q. According to the testimony you- gave, you 

almost continuously went to see her and come back 
to her?

Mr. Perlman-: He didn’t say- that.

A. Yes,—but— ^
Q. Do you know she was at White Haven?
A. No, sir, I didn’t know.
Q. You did not ?
A, No.
Q. Did you know she was there between five and 

six months in 1919?
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A. No, sir. 1919 I saw her in 1919, all the time 
pretty near.

Q. Then she wasn’t in White Haven, to the best of 
your knowledge?

A. To the best of my knowledge, no. 1919 she was 
at my house; she lived with me.

Q. Do you know in 1920 she was in White Haven?
A. I don’t know.

10

20

Q. Did you see her then?
A. Yes, I saw her in 1920.
Q. Did you know she was at White Haven for al-

most eight months?
A. I don’t know.
Q. Suffering from an attack of tuberculosis?
A. I don’t know.
Q. And her asthma?
A. I don’t know.
Q. You testified that you frequently called upon 

her and her parents and asked her to come back 
to you and in each instance she wouldn’t come, and 
her parents ?

A. I didn’t talk to the parents no more in 1920.
Q. To her?
A. I spoke to her.
Q. You spoke to her?
A. Yes.
Q. What months did you talk to her?

The Court: Aren’t we wasting time?

30 Q. Do you ever remember talking to young Mr. 
Cantor, her brother, about her?

A. Yes, sir.
Q. Do you recall the conversation?
A. Yes, it was over at my house, April 15, 1922.
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The Court: If there is anything that you want 
to ask this witness specifically, ask him.

Q. Did you say to her brother that you would not 
take her back and have nothing to do with her?

A. When I spoke to her------
Q. Did you say that?
A. Yes, I said, “ Let my wife come around and 

talk to me.”
Q. You wouldn’t take her back?
A. Yes. ,U

Re-direct examination.

By Mr. Perlman:

Q. When was that conversation?
A. That was April 15, 1922.
Q. After you started suit for divorce?
A. Yes.
Q. What was the whole conversation? ^
A. He come out to my house------

The Court: Is that worth while, it was after the 
suit?

Q. What did you say to her brother when he 
asked you if you would take your wife back?

A. I said, “ Isidore, let my wife come around to 
me and talk to me. I will talk to her.”  But she 
never come around. 30

Q. What else did you say to him?
A. I said, “ What have you got to do with this 

now?”  I said, “ My divorce is filed in the Vice 
Chancellor’s court.”

Q. What business are you in now?
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A. The real estate business.
Q. How long have yon been in that business?
A. Pour or five years, over five years.
Q. Whenever your wife complained of ailments 

between the time you were married in 1912 until 
the time she left you in 1919, what did you do about 
it?

A. 1 called the doctor.

10 The Court: He has testified to that effect.

Q. Who paid the doctor’s bill?
A. Myself.

Re-cross-examination.

By Mr. Budson:

Q. Do you know where she m now?
20 A. Yes.

Q. Where?
A. At the State Hospital.
Q. How long has she been there?
A. About a year and a> half.
Q. Did you contribute to her support from the 

time she left you until today?
A. No.
Q. Did' you pay any of the hospital bills ?
A. Yes.

30 Q* Which ones?
A. The State Hospital?
Q. Yes.
A. Yes, sir.
Q. When did; you pay themf 
A. Just before Christmas.
Q. How much? j
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A. A hundred dollars.
Q. Before this Christmas?
A. Yes.
Q. For her?
A. Yes, sir.
Q. Why did you pay it?
A. Because I owed it ; *she was there-^-they asked 

med and I paid it.

By the Court: 10

Q. The State Hospital insisted upon your paying 
it, and you paid it?

A. Yes. ■**
Q. Then you are contributing to her support?
A. I gave one hundred dollars; to the hospital.
Q. Did they render you a bill for any greater 

amount than that?
A. Render a bill?
Q. Yes. 20
A. Yes.
Q. How much?
A. I don’t remember exactly. - 
Q. That is all the money you paid out for her— 

one hundred dollars—since December 28, 1919?
A. Except I gave her the fifteen dollars a week.
Q. Did she take the children?
A. Yes.
Q. And that was for the children?
A. Yes. l ,  x 30
Q. The reason she brought the children back was 

because she was unable to take care of them on a#- * 
count of her asthmatic condition?;

A. No, sir.
Q. On account of her tubercular condition and on 

account of her nervous and dizzy condition?
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A. No, sir.
Q. Wasn’t that the reason?
A. No, sir.
Q. What was the reason?

The Court: That has been gone into.

Re-direct examination.
10

By Mr. Perlman:

Q. You were subpoenaed by the attorney gen-
eral’s office, representing the State of New Jersey, 
in the matter of compelling you, as your wife’s hus-
band, to pay for her support in the State hospi-
tal?

A. Yes, sir.

20 ------------—

Geo r g e  H. H ort , a witness produced on behalf 
of the petitioner, being duly sworn, testifies as fol-
lows:

Direct examination.

By Mr. Perlman:

30 Q. You are a member of the Trenton Police De-
partment ?

A. Yes.
Q, And have been a member for a number of 

years ?
A. Yes.
Q. Do you recall the 28th day of February, 1919?
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A. Yes.
Q. Do you know Mr. Goldberg?
A. By sight.

The Court: February, 1919?

Q. I mean December 28, 1919?
A. Yes.
Q. Do you recall him taking you to a house on 

Union Street? 10
A. Yes.
Q. Where?
A. 82. Union Street.
Q. Whom did you find there?
A. A lady he said was his wife.
Q. Did she say she was his wife?
A. No.
Q. Did she say she was not his wife ?
A. No.
Q. Who else? 20
A. Another man and lady was there, I think.
Q. An old lady and gentleman?
A. I just don’t recall now.
Q. Do you recall what happened?
A. Yes.
Q. What?
A. I asked what was the matter, well, the lady 

said, “ Nothing,”  and Mr. Goldberg there had pre-
viously reported some money missing, some money 
and bonds, and he asked her to come home with the 30 
children, and I asked her about the money.

Q. What did she say when he asked her to come 
home?

A. I don’t just recall what she said. I asked her 
then about the money. He also reported a revolver 
missing at the time. She denied taking the revol-
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ver, but as far as money and bonds, she said; she 
had as much right to them as he had.

Q. How long did you stay there?
A. Only a few minutes. I seen it was only a 

family quarrel.
Q. Did you go out with Mr. Goldberg?
A. He came out right in* back of me.
Q. Did his wife remain there?
A. Yes. >

10
Cross-examination.

By Mr. Budson:

Q. You have known, the Goldbergs, for a number 
of years?

A. No.
Q. They were on ¡your beat ?
A . No, sir.

20 Q. How long before this did you know Mr. Gold-
berg?

A. Not at all that I know of until that night I 
was sent there.

Q. Didn’t you know her ?
A. No, I wouldn’t know her now if I saw her.
Q. Did she say anything about his beating her 

up?
A. No.
Q. Try to refresh your memory.

30 A. I don’t recall whether she did.
Q. She might have?
A. She might have; I don’t recall.
Q. She didn’t admit taking the money?
A. No,1 she didn’t deny or admit it; she said she 

had as much right to the bonds and money as he 
had.
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Q. Didn’t she say, “ If I had taken the money I 
would have just as much right to it ? ’ ’

A. I don’t remember her saying that.
Q. This is five years ago, as you remember?
A. Only the report I made that night.

Re-direct examination.

By Mr. Perlman: 10

Q, Did she show you any bruises or black and 
blue marks on any part of her body?

A. Well* not that I remember, anyway.
Q. Do you think you would remember that if she 

showed it to you?
A. I should think I would, yes, sir.

20
Patrick  K e r wic k , a witness produced on behalf 

of the petitioner, being duly sworn, testifies as fol-
lows:

Direct examination.
f \

By Mr. Perlman:

Q. Mr. Kerwick, you are also a member of the 
Trenton Police Department? 30

A. Yes.
Q. And have been for a number of years?
A. Yes.
Q*> And had your beat in the vicinity of 618 Olden 

Avenue for some years?
A. Yes, si.r
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* Q. Do you know Mr. Goldberg?
A. I do.
Q. And Mrs. Goldberg?
A. Yes.
Q. Do you know her pretty well?
A. Yes.
Q. Had you spoken to her at any time prior to 

1918?

10

20

A. Yes, sir, many a time.
Q. She complained to you one time, did she not, 

that her husband was not supporting her ?
A. Yes, she did.
Q. What did you do about it?
A. At that time she walked in the house and a 

closet was open in the kitchen and there was flour 
there, and sugar, and different kinds of eatables.

Q. You found plenty of food there?
A. Yes, sir.
Q. And one time she complained about being 

locked in a room, did she not?
A. She complained one time her and her sister 

come up to my house and she told me he had locked 
the door and she couldn’t get in. I come down to 
the house and I found the door open. I think Mr. 
Goldberg was there at the time. She said then that 
he must have opened the door while she was gone 
out.

Q. Did she ever say anything to you about her 
leaving her husband?

30 A. About her leaving?
Q. Yes.
A. Yes, she told me one time she was going away, 

she wouldn’t live with him any more.
Q. Wouldn’t live with him any more?
A. Yes, she said she couldn’t get along with him. 
Q. Did she say why?
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A. She claimed he wouldn’t give her enough to 
get along with, the way I understand it.
3 Q. How long ago do you think this conversation 
took place?

A. It might be eight or nine years ago. I 
couldn’t say exactly; I know it has been quite a 
while.

Q. It might have been five or six, too, might it 
not?

A. Well, it might have been; I don’t know really, 
I know it has been a long while ago.

Q. Did she ever complain to you about Mr. Gold-
berg beating her?

A. Beating her?
Q. Yes.
A. I don’t really recall whether she did or not.
Q. Did she ever show you any bruises or marks 

on her body?
A. I was one morning in the police court and I 

seen her in there and she was showing some marks 
of some kind.

Q. Did she ever show you any marks?
A. Not in her house.
Q. Or anywhere else?
A. No.

Cross-examination.

By Mr. Budson:

Q. Officer Kerwick, when you say nine years ago, 
you really refer to the first case between those two 
people ?

A. There was a good many of them.
Q. I mean in the Court of Chancery, the first case 

in the Court of Chancery?

10

20

30
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A. I don’ t know when the ease was in the Court 
of Chancery.

Q. Were' you: a1 witness in that case ?
A. No.
Q. You knew considerable about them?
A. I did.
Q. They were in court several times?
A . Yes.
Q. And you were sent with a summons usually ?

10 A; I don’t recall whether I  did or not. I know 
I seen theta iii court, him and his wife.

Q. Do you recall that morning when you saw her 
all bruised up in the police rcourt?

A. Yes, I know she had a pitcher there and she 
said he hit her with it.

Q. Do you remember that pitcher?
A. I seen the pitcher.
Q. And a cut on her arm?
A. I don’t really know whether she was cut; I 

20 know there was a pitcher there I !: remember her 
saying it was used on her.

Q. They were in court very frequently?

The Court: That is admitted.

A. I think about twice I seen them there.

Re-direct examination.

30 By Mr. Perlman:

Q. You don’t know anything personally about 
the use of that pitcher?

A. Not a thing.
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( A b r a h a m  Si Le w is , 1 is duly sworn as interpret-
er.)

Sa mu e l  Su s s ma n , a witness produced on behalf 
of the petitioner, being duly sworn, through inter-
pretation; testifies as follows:

Direct examination.

By Mr. Perlman:
10

Q. Where do you live, Mr. Sussman ?
A. Second and Gass; a501 Second.
Q. (By the interpreter.) You are related to Mr. 

Goldberg?
A. Yes.
Q. (By the interpreter.) You are his brother-in- 

law?
A. Yes. ‘ --<* 20
Q. (By the interpreter.) D o you know whether 

they lived together as husband and wife after 1912?
A. Yes, sir.
Q. Where did they live?
A. 618 Olden Avenue.
Q. How long has Mr. Goldberg lived in Trenton, 

if you know?
A. Since I came here about sixteen years.
Q.>’ During the last sixteen years ?

 ̂ A. Yes. ,*<•• 30
Q. Do you know whether he has lived anywhere 

else during the last sixteen years?
A. No, sir.
Q. Trenton, New Jersey ?
A. Yes, sir.
Q. Were you a frequent visitor in their house 

after they got married?
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A. Yes, very often.
Q. Yon understand what I am asking you!
A. Yes.
Q. You are sure you understand!
A. Yes.
Q. How often would you go into the house!
A. About a couple of times a week.
Q. Do you know how they got along from the 

time they got married! 
j q  A. That is, they was all right.

Q. For how long!
A. Well, after that first boy was born.
Q. Do you remember when you were present at 

a conversation when Mr. Cantor and Mrs. Cantor, 
Mrs. Goldberg’s father and mother were present! 

A. Yes.
Q. Where was that!
A. They was going to his house.
Q. That was at Mr. Goldberg’s house!

20 A. Yes', sir.
Q. Tell us what the conversation was, if you can 

recall it!
A. I heard them had an argument, they couldn’t

The Court: I think we had better use the inter-
preter on that answer.

A. (Through interpreter.) I was present and I 
3Q saw that there was no unison and Mr. Cantor said 

that they should separate since it was impossible 
for them to get along.

The Court: That isn’t just what he said, is it! 
What was it he said about divorce! Repeat that 
question.
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The Interpreter: Instead of “ separate”  it was 
“ divorce.”

Q. What was the argument about?
A. The house and money.
Q. What house?
A. The property that they was going to build.
Q. What did Mrs. Goldberg want?
A. That she wants in both names the property 

and money, and the check account, she says he has 10 
that the same like he.

Q. Well, Mr. Goldberg said, “ No?”
A. He said, “ No,”  because he said he can’t do 

that, because he had to write checks and he have to 
buy stuij and sell them, so he can’t do that for both 
names.

Q. When Mr. Cantor said, “ The best thing to do 
was to get a divorce because they couldn’t get 

I * along,”  what did Mr. Goldberg say?
A. Mr. Goldberg said, “ We can do it, only you 20 

are in the way. If she wouldn’t listen to any argu-
ments you tell us we could live all right.”

Q. What did Mr. Cantor say?
A. He said, “ I don’t do that. I always try to 

make right.”
Q. (Through interpreter.) How long did the con-

versation last?
A. Lots of times, I can’t exactly say?
Q. How long?
A. About a couple of hours they was there. 30
Q. Do you, remember Mr. Goldberg saying to his 

father-in-law, “ Father, don’t give me that kind of 
advice and don’t break up my home?”

A. Yes, sir. j • j
Q. Did he say that?
A. Yes.
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m Q. What did Mr. Cantor say?
A. Mr. Cantor says, “ You don’t treat right mine 

daughter. ’ ’
Q. Did-you hear them quarreling very often about 

money matters?
A. Yes.

£ 1Q. Do -you knew what “ quarrel”  means?
A. I don% understand.

% '■** Q. Do you know what the word “  quarrel ’ ’ means ? 
10 s, At I don’t know.

Q. (The question is repeated through the inter-
preter as follows): Did you hear them quarrelling 

■ very often about money matters?
A. Very often.

¥-  ̂Q.! Did you ever hear Mrsi Goldberg accuse Mr.
Goldberg of running around with women?

A. Yes.
Q. Can «you recall *nny* particular time?
A. Yes; she was always said he got to-do busi- 

^  ness with women and the women come around to 
3 buy kettles of beer. She says, ‘ 4 This is the women 

I always see.”
Q. Did you ever hear her-say anything; during 

the year 1919 about; her leaving her husband ?
A. Yes, she was always said, “ I can’t- live with 

him, he is not good educated; he is not fit for me.”  
Q. And that she was going to leave him?
A. Yes, sir.
Q. She said that?

30 A. Yes, sir.
M - Q. Do you remember when Mrs.- Goldberg went 

away?
A. Yes, sir.
Q. When?
A. It was in 1919, I think,;five years ago.
Q. Have you visited Mr. Goldberg since then?
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A. Yes.
Q. How often1?
A. Oh, lots of times.
Q. Did you ever see Mrs, Goldberg in his house?
A. No.
Q. Do you know whether she has lived with him 

since 1919, the time she?left?
A. Never seen her live together with him,
Q. Did you ever see Mrs. Goldberg after she left 

Mr. Goldberg? j q
A. Yes, the first year about several times. I see 

her after she leave him in summer time.
Q. In the summer time, where? .
A. Union * Street;
Q. Did you speak to her, Mr. Sussman?
A. Yes, I speak to her a little,
Q. What did you say to her?
A. I said, “ It don’t look good, you go and he go, 

you better go live together. > You will good learn y  
when you get a little older and you get used to it 20 
and live all right after.’ ’ - She said, “ No, I wouldn’t 
come to him, he is no good to me.”

Q. What?
A. “ I can’t live with the man, he is not educated 

enough. ”  ? ? ? r
Q. Did you meet her again?
A. After around the holiday times. ’
Q. What holidays?
A. The holidays.

By Mr. Budson:

Q. What year?
A. 1919.
Q. Do you mean 1920?
A. When she left him the first year.
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Q. Where did you meet her?
A. The same place.
Q. Where?
A. Not far from her house.
Q. Did you speak to her then?
A. Yes.
Q. What was the conversation?
A. I talked to her the same question, so she said, 

“ No use talking,”  she said, “ I don’t want to talk 
10 to you.”

Q. Don’t want to talk about it any more?
A. Yes.
Q. Did you have any other conversation with her? 
A. Yes, around Christmas time I see her again. 
Q. What year?
A. The same year.
Q. The same year?
A. Yes, sir.
Q. What was the conversation?

20 A. I try to make them together and she said, 
“ No, I wouldn’t go for no money.”

Q. Did you ever hear her complain of any beat-
ings or cruelty?

A. No, sir.
Q. Did you ever see any bruises or any marks on 

her, that she showed to you?
A. No, sir, she never showed me.
Q. Do you know whether Mr. Goldberg did beat 

his wife or not?
A. No, sir.
Q. Do you know?
A. I never seen and she never told me of it.

30
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Cross-examination.

By Mr. Budson:

Q. You lived at North Clinton and Olden1?
A. Yes, sir.
Q. And they only lived about a half a block away 

from you at the time they were married?
A. Yes.
Q. In 1915, when they first separated, when she 

left him, do you remember Esther coming to your 
home?

A. To my home?
Q. Yes?
A. No, I don’t remember; she was coming before 

she had left him. She was often come.
Q. And do you recall having any conversation 

with her?
A. No, sir.
Q. Do you recall her complaining to you about 

his treatment of her?
A. No, sir.
Q. Never complained about it?
A. Oh, she?
Q. Yes.
A. Well, she was complaining the same thing, I 

can’t live with him, that is what she always said, 
he is not educated.

Q. Did she give you a reason why?
A. She said he was „not giving her enough money.
Q4 She said he was not giving her enough 

money; what else?
A. And he don’t want to have on my name the 

business—on both names, the business.
Q. What else?

10

20

30
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A. So I told her that is not the way? to have it ; 
let him have the business, because “ if he treats you 
right, you will be all right.”

Q. Did she give you any other reason why she 
can’t live with him in 1915! E

A. That’s all.
Q. Didn’t she tell you she couldn’t live with him 

because he was not educated?? :
A. Not educated enough.

10 Q. He didft’t read-?
A. He didn?t read.
Q. He wasn’t a student?
A. Yes, sir.
Q. Did you ask her what she meant by that, that 

he wasn’t educated enough ?
A. She did before —̂1 --
Q. Did you ask her what she meant by it?
A. Yes, I asked her what she mean.
Q. What did she tell you?

20 A. She said he is a grober yung.

Mr. Perlman: A thick youth.

Q. You are a tailor, aren’t you?
A. Yes.
Q. You have had a good education?
A. No, sin
Q. You have had about the same as? Mr. Gold-

berg had?
30 A. Yes,

Q. She herself was not very intelligent, was she?
A. She said she is educated a lot;-she knows 

Jewish^a? lot.
Q. When she spoke of education to you, what she 

meant was character, didn’t she, she didn’t mean 
book knowledge, did she?
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A. She mean something higher than like a Rabbi.
Q. She meant his character wasn’t right?
A. And he was much—he* don’t know so much, 

because he don’t like the father, or some* other good 
learned Jew that is educated.

Q. She was friendly with your wife?
A. Sometimes.
Q. And sometimes they were not?
A. Sometimes she was mad and she didn’t want 

to talk to anybody. 10
Q. Is your wife in court ?

' A. No.
Q. Why?
A. Because she couldn’t go.
Q. Why?
A. She had a baby and I am in business.
Q. Didn’t she want to help her brother out?

Mr. Perlman: That is objected to. 

The Court: Objection sustained.
20

Q. As a matter of fact, you know she has been 
in your house many times and showed your wife 
and yourself lots of bruises about her body?

A. No, sir.
Q. You don’t know?
A. No.
Q. In 1913, ’14 and ’15?
A. No, sir. 30
Q. In 1918 and 1919?
A. No, sir, I never heard that.
Q. You never heard that?
A. No.
Q. Did you talk to her in 1919 ?
A. When she left him?
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Q. Before she left him?
A. Yes, I was there, I come around the kitchen.
Q. What was her physical condition?
A. She was normal and good.
Q. What?
A. Normal, she talked with me, she said, “ I will 

leave him, I won’t stay with him.”
Q. What do you mean, “ she was normal,”  did you 

suspect she was crazy?
10 A. No, maybe she was mad after I said, “ keep 

quiet, don’t be excited, and tell me what is going 
on.”

Q. You would go there very often to her home?
A. Yes.
Q. Did you observe her physical condition every 

time you came there?
A. Sometimes she laughed with me, sometimes 

she say, “ He is right,”  and sometimes she never 
talked about him right.

20 Q. She was nervous and excitable?
A. No, sir.
Q. Did she ever complain to you of suffering from 

headaches ?
A. No, sir.
Q. Or bad teeth?
A. Yes.
Q. Always bad teeth?
A. Yes, sir.
Q. Did she ever complain of her asthma?

30 A. Sometimes she was coughing.
Q. Did she tell you anything about her tubercular 

condition?
A. No, sir.
Q. Nothing about that?
A. No.
Q. She nevetf complained to you about her health?
A. No.



Samuel Sussman—Cross 83

Q. And she never complained to you about her 
husband?

A. No.
Q. She never said he ill-treated her?
A. She said he didn’t treat her right.
Q. Did you ask her what she meant?
A. I said, “ What do you mean, don’t you get 

enough money?”  She said, “ I get enough money,
I don’t need it; he don’t treat me right.”

Q. Did you ask her? 10
A. Didn’t treat her like a husband have to keep 

a wife. I said, “ What you mean?”  She said, 
“ Don’t let me.go to the register; don’t let me stay 
in the business.”

Q. You just said she said it was not a question of 
money?

A. Well, sometimes she says she have enough 
money.

Q. Did you talk to her in 1920?
A. Yes, sir. 20
Q. What month?
A. The beginning of the summer.
Q. The beginning of the summer?
A. Yes.
Q. Would you say May?
A. I don’t know.
Q. June?
A. May, the beginning of the summer.
Q. May or June, wasn’t it?
A. I don’t know; like that. 30
Q. What was the conversation on then?
A. I say: “ Esther, can’t you come again to 

Simon?”  She said, “ Nô  I wouldn’t come to him.”
Q. Who sent you to her?
A. I seen her myself.
Q. You felt that your duty as a brother-in-law?
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A. Yes.
Q. That was in, May or June, 1920?
A. Yes.
Q. Did you see her after that?
A. I see her around the holiday time.
Q. That was in October?
A. September.
Q. September or October?
A. September or October.

10 Q. Did you talk to her thenf
A. The same way. She said, “ It is no use, I don’t 

know.**
Q. Don’t you know she was the greater part of 

1920 at White Haven for tuberculosis?
A. I don’t remember.
Q. How could you have talked to her in May or 

June, or September or October if she was away?
A. I see her on the porch of the.house and she was 

walking around.
20 Q. Don’t you know she was away at the sanitar-

ium?
A. Yes, I heard o f it; when I went to see her she 

was away.
Q. The time you are saying you had these con-

versations with hei¡, she was in White Haven ?
A. She was in Trenton; I see her.
Q. You are sure it was not in 1922 ?
A. It was the first year after she left him, 1921, 

the first year. It was six or seven months before a 
30 year all three times.

Q. Six or seven monthsi after she left?
A. Yes.
Q. She left in December, 1919?
A. Yes, sir.
Q. Therefore, it was in July, you talked to her? 
A. It was around May.
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Q. Yon couldn’t talk to her because she wasn’t 
in Trenton; she was in White Haven?

A. I don’t remember the time; I know I see her 
the first year about three times.

Q. And each time you asked her to come back to 
her husband?

A. Yes.
Q. Did you notice her mental condition?

Mr. Perlman: I don’t believe the witness knows 10 
what counsel means. Do you know what “ physical’ * 
and “ mental”  is?

The Court: You will have an opportunity to ex-
amine him in rebuttal afterwards. Proceed.

Q. Do you understand my question?
A. If she was normal, you mean.
Q. Yes, was she normal when you talked with her 

in 1919? 20
A. Yes.
Q. She understood every thing you said?
A. Yes.
Q. Did you ask her how her health was?
A. She didn’t feel well; she was weak.
Q. Did you ask her how she felt and what was the 

matter with her?
A. She didn’t even want to talk too much with 

me.
Q. Why? 20
A. I don’t know why.
Q. Didn’t she want you to talk with her? Did 

she strike you as being—
A. I said, “ Are you mad at me?”  She said, “ No.”
Q. Would you say she wasn’t clear in her head?
A. She was clear; she talked all right.
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Q. She talked sensibly1?
A. Yes.
Q. Rationally?
A. Yes.
Q. Yon wouldn’t think she was crazy, would you? 
A. No, I don’t think she was crazy.

10 F r a n k  A . A h l b a c h , a witness produced on behalf 
of the petitioner, being duly sworn, testifies as 
follows:

Direct examination.

By Mr. Perlman:

Q. Where do you; live and what is your business?
A. 616 North Olden Avenue.

20 Q- What is your business?
A. The barber business.
Q. Do you know Simon Goldberg and Esther 

Goldberg?
A. Yes.
Q. The parties in this suit?
A. I do.
Q. Very well?
A. Pretty well.
Q. Between 1915 and 1919, were you in their house

30 or in their place at all?
A. Well, occasionally, around 1915 or T6, I used 

to go there three or four times a week, maybe, and 
play a few games of cards, and be there a couple of 
hours, maybe.

Q. About 1917, ’18 and ’19?
A. About the same way, maybe.
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Q. How' long a time would yon spend in that place 
when you would go there?

A. As I stated, sometimes there would be a game 
of cards and maybe I would stay there an hour or 
two.

Q. Did you see Mrs. Goldberg at any time when 
you were there?

A. Yes, occasionally.
Q. Did you speak to her?
A. Yes, sir. 10
Q. Did she ever complain that her husband was 

beating her? *
A. No, sir.
Q. Did she ever show you any bruises?
A. No, she did not.
Q. Did you ever see her husband beat her?
A. No, I didn’t.
Q. Do you know of any beatings that her husband 

ever administered to her during the time you were 
there ? 20

A. No, sir, I don’t.

Cross-examination.

By Mr. Budson:

Q. Where did you live in 1916?
A. 602 North Olden Avenue, North Olden and 

Saint Joe’s.
Q. North Olden and Saint Joe’s? Were you a 30 

tenant of Mr. Goldberg’s?
A. Not then.
Q. Did you ever live with him in his home?
A. I have these last two or three years.
Q. You are living with Mr. Goldberg?
A. No, living in his house.
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Q. Where?
A. 616 North Olden Avenue.
Q. Did yon ever live with him betöre that ?
A. No, I didn’t.
Q. Did you ever live at his home?
A. No, I didn’t.
Q. Sure about that?
A. Yes, sir.
Q. What is your name ?

10 A. Frank A. Ahlbach.
q. Did you testify at the previous trial?
A. I did not.
Q. Frank Ahlbach?
A. Yes, sir.
Q. Senior?
A. Junior;
Q. Did your father ever live with them?
A. He did for a while; he is dead now.
Q. In what capacity did he live with them ?

20 A. To tend bar for him.
Q. Did you ever see Mrs. Goldberg in back of the 

bar?
A. When they first got married, she was helping 

out a little bit.
Q. Were you very well acquainted with them?

. A. Pretty well.
Q. As a matter of fact Mr. Holdberg would sleep 

in the afternoon while she attended the bar?
A. I didn’t take notice.

30 Q. Did you ever notice it?
A. No, I never did.
Q. Did you ever see her wait on the customers?

• A. Oh, yes.
Q. How frequently would she do that?
A. Well, I have only seen her a few times; three 

or four times I have seen her.
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Q. Where was Mr. Goldberg at those times?
A. WeH, he happened to be out on business; may-

be gone down town to stores and like that.
Q. You are very friendly with him?
A. Well, not so friendly; pretty friendly.
Q- You used to go in there oaaoe a day, didn’t you?
A. Yes, sir.
Q. Would you say she was a good wife to him, or 

wouldn’t you?
A. Well, it seemed that way to me. 10
Q. You never heard her quarrelling about any-

thing?
A. No. ' " ■ ' ' \ •
Q. Or complaining about anything?
A. No.
Q. You never saw her abusive to him?
A. No.
Q. She was devoted to him and the children?
A. They seemed to get along together all right, 

first off. 20
Q. All the time?
A. I haven’t been in the saloon lately.
Q. I mean between 1915 and 1919?
A. They seemed to be devoted together first off, 

or all the time so far as I seen.
jQ. You never knew ©f any trouble between them, 

did y ou ?
A. I have not.
Q. You never knew they went to the police .court ?
A. I heard something that way; I forget all about 30 

it. They had a little trouble, but I haven’t heard 
anything about it.

Q. Yon don’t know much about the thing, do you?
A. No, I don’t.
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Re-direct’ examination.

By Mr. Perlman:

Q. Mr. Ahlbach, how did Mrs. Goldberg seem to 
you mentally during the time you knew her, normal 
or not?

A. She always seemed to be normal.
Q. And you spoke to her and she answered you 

I a  the same as any person?
A. Yes.
Q. And you saw nothing unusual about her?
A. None whatever.

Re-cross examination.

By Mr. Budson:

Q. Did you ever know her to have any ailments? 
A. No, sir.
Q. Did you know she had asthma?
A. No, sir.
Q. Or tuberculosis?
A. No, sir.
Q. She never complained to you about anything? 
A. No, sir, that is the only time, in the bar; I spoke 

a couple of words and maybe met her on the street, 
and tipped my hat.

Q. You only had a couple of words with her al- 
& together, all your life?
30 A. That’s all.
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A d a m H a y d e n , a witness produced on behalf of 
the petitioner, being duly sworn, testifies as follows:

Direct examination.

By Mr. Perlman:

Q. Where do you live, Mr. Hayden?
A. 404 Franklin Street. |Q
Q. Where did you live in 1919 ?
A. 500 Emory Avenue.
Q. Did you ever live on Olden Avenue?
A. No, not since 1915.
Q. Between 1915 and 1919, did you go into Mr. 

Goldberg’s saloon occasionally?
A. Yes, I went in) and had a glass of beer.
Q. Did you spend any time there?
A. Not after 1915.
Q. You, would stay therei fifteen minutes or a half 20 

an hour after that time?
A. I would have a glass or two of beer and go 

away again.
Q. Did you see Mrs. Goldberg?
A. Yes.
Q. Did you know her?
A. Yes, sir.
Q. Did you speak to her?
A. Yes, sir, when she was in the bar.
Q. Were you friendly with her?
A. Yes.
Q. Did she tell you things about her familv 

troubles?
A. No.
Q. Did she ever tell you she was beaten?
A. No, sir.
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Q. Did she ever show you any bruises'?
A, No, sir, nothing about her family troubles.
“Q. Did she say her husband wasn’t treating her 

right?
A. No, sir.
Q. What was her mental condition at the time? 
A. She seemed all right then.
Q. Did she talk sensibly to you?
A. Yes, sir.

1#
(Recess until two o ’clock.)

AFTMM RECESS.

Ma«x  Enow, ;a witness produced on behalf of the 
petitioner, being duly sworn, testifies as follows:

Direct examination.

20 By Mr. Perlman:

Q. Miss Mow, where do you live?
A. 56 North Olden.
Q. You know Mr. and Mrs. Simon Goldberg ?
A. Yes, sir.
Q. Were you employed by them at one time?
A. Yes, sir.
Q. Did you ever during the time you were em-

ployed by them, see Mr. Goldberg beat Mrs. Gold-
30 berg?

A. No, sir.
Q. Did she ever complain to you that he beat her? 
A. No, sir.
Q. Or did she show you any marks or indications 

of beatings ?
A. No, sir.
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Q. Did yon ever hear them quarrel?
A. No, sir.
Q. Mow dad they get along?
A. They got along nicely when I was there.

By the Court:

Q. When were you there?
A. 1915, I judge that far hack.
Q. How long were you there? j.q
A. About, well, about four months.
Q. What were you doing?
A. Helping her with her housework.
Q. As a domestic servant?
A. Yes, sir.
Q. Domestic service?
A. Yes.
Q. Who paid you?
A. Mr. Goldberg.
Q. What months in 1915 were they? 20
A. I couldn’t recall.
Q. The early or the latter part of the year would 

you say?
A. The early part.
Q. Did you know they were separated in 1915?
A. No, I didn’t.
Q. For a period of seven months?
A. No, I don’t.
Q. You don’t know that?
A. No, sir.
Q. And that the case was tried in this eourt in 

December, 1915?
A. Yes.
Q. Did you know that?
A. Yes, sir.
Q. Were you there at the time that she was away 

from her husband?
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A. No, I wasn’t.
Q. When were you there, before?
A. Before, yes, sir; I was here in court, but I was 

never called on the trial.
Q. You were a witness in the other case?
A. Yes.
Q. But you were never called?
A. No, sir.
Q. You have not seen Mr. or Mrs. Goldberg since 

jQ 1916 down to this date?
A. No, sir.

Jo h n  W a l k e r , a witness produced on behalf of the 
petitioner, being duly sworn, testifies as follows:

Direct examination.

2q  By Mr. Perlman:

Q. Mr. Walker, you were employed by Mr. Gold-
berg as a bartender in 1918 and ’19, were you not?

A. 1919; I used to help him out in 1918.
Q. You helped him out in 1918 and in 1919, you 

were employed there ?
A. Yes.
Q. Do you know Mrs. Goldberg?
A. Yes.
Q. Did you ever speak to her?

30 A. Yes.
Q. During 1919, did; you ever hear her husband or 

see her husband beat or strike her?
A. No.
Q. In any way?
A. No, sir.
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Q. Did you ever see any wounds or bruises, or any 
marks on her body which seemed to be the result of 
a beating?

A. No, sir.
Q. Did she ever complain to you about a beating?
A. No, sir, she did not.
Q. How did she seem in her mind, at the time— 

1919?
A. Well, what I seen of her she would come in 

and get milk or such as that, and I would say, “ Good </v 
morning”  to the lady and she would leave.

Q. Did she seem normal?
A. She seemed all right; I never had much to say 

to her.

Cross-examination.

By Mr. Budson:

Q. She was living back of the saloon ?
A. Yes. 20
Q. She didn’t bother much in the front?
A. While I was there, coming in off and on for 

milk and butter.
Q. You never held any conversations with her?
A. No, only, “ Good morning.”
Q. She never discussed her private affairs with 

you?
A. No.
Q. Neither did Mr. Goldberg?
A. No. 30
Q. As an observer and bartender, you didn’t hear 

anything unusual in the house?
A. I attended to my own business.
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Redirect examination.

By Mr. Perlman:

Q. If anything unusual had occurred in the dwell-
ing part of the building—where the saloon part and 
the dwelling part was connected that you could hear, 
suppose there was a scuffle there, could you tell what 
was going on in the kitchen?

10 A. Yes, sir, if it was a hard scuffle, you could.
Q. You never heard anything like that?
A. No.

Re-cross examination.

By Mr. Budson:

Q. What hours were you on there ?
A. Mostly evenings.

20 Q- What time?
A. Around six o ’clock,; sometimes to twelve.
Q. Onee or twice a week?
A. Yes, sir.
Q. Once or twice a week?
A. Yes, sir, once or twice a week.

Re-direct examination.

By Mr. Perlman:
7Q .

Q. Do you mean once and twice a week in 1918 
and ’19?

• A. To help Sam on and off, so he eould go to sleep, 
or go out in the machine. I don’t know what he 
done.
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Re-cross examination.

By Mr. Budson:

Q. Were you not getting a salary?
A. Well, every day I went in there, he would pay 

me for it.
Q. You were not a steady employee?
A. No.

10

A n n a  Go l d  b u r g , a witness produced on behalf of 
the petitioner, being duly sworn, testifies as follows:

Direct examination.

By Mr. Perlman:

Q. Do you understand English, Mrs. Goldberg?
A. Can’t no talk English.

(Joseph Epstein is duly sworn as interpreter.)

(Examination continued through the interpreter:)

Q. You are the mother of Simon Goldberg?
A. Yes, sir.
Q. Do you remember about five years ago when 

Esther Goldberg left home?
A. Yes, sir. 3®
Q. Do you remember being present in Mr. Gold-

berg’s house one day when Mr. and Mrs. Cantor and 
Mr. Goldberg’s wife were present?

A. Yes, sir, I do.
Q. What was the conversation that they had, if 

any?
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A. She says she didn’t want to have nothing to 
do with him.

Q. What was said about the chilren?
A. The children was in my house and I attended 

to them; my house now, too, but they go sometimes 
to the other folks.

By the Court:

Q. Who was it that said she didn’t want to have 
anything more to do with, him ?

A. It was Esther, Esther, his wife, didn’t want to 
have anything to do with him. “ I don’t want to 
know you.”

Q. What did they say about the children?
A. She brought them there and left them with 

him to keep them. I was tending to them.
Q. Did they say anything about fifteen dollars a 

week at that time?
20

Mr. Budson: Objected to as leading.

A. He gave her fifteen dollars a week; she asked 
for support, and he gave her fifteen dollars a week.

Q. Do you know whether Esther Goldberg, your 
son’s wife, has lived with him since 1919 ?

A. She took the money away and went away and 
she didn’t come back.

Q. Did you visit your son’s house from the time 
30 he got married until five years ago ?

A. Yes, sir.
Q. Did you ever speak to Esther?
A. In the start, she was very good and I always 

spoke to her.
Q. Did she ever complain to you that Simon beats 

her?
A. No, sir.
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Q. Did she ever show you any bruises?
A. Never, why should he beat her; she was never 

short of anything.
Q. What did she say?
A. No, sir.
Q. What did she say, did she ever tell you any-

thing about her living with your son?
A. No, sir.
Q. Did you ever hear Esther say that she was 

going to leave your son?
A. She said that every minute; there was nothing 

new; she used to carry on that way.

,10

Cross-examination.

By Mr. Budson:

Q. Did Esther complain to you in 1915 about the 
conduct of her husband?

A. She didn’t tell me nothing. 20
Q. Did you visit them in 1915?
A. Yes, I was there several times.
Q. Did you visit them through the whole year, 

1915?
A. Once or twice a week.
Q. Do you know that she was away from home 

for seven months in 1915 ?
A. I do; it is nothing new.
Q. Was there any trouble between them at that 

time? • ; 30
A. He was always by himself and he had to ask 

her to attend to the children.
Q. Was that the reason she left him?
A. I don’t know; I don’t know why she took out 

the money and went away.
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Jul ixj s  Go l dbe r g , a witness produced on behalf of 
the petitioner, being duly sworn, testifies through 
the interpreter, as follows:

Direct examination.

By Mr. Perlman:

IQ Q. You are the father of Simon Goldberg!
A. Yes, sir.
Q. You were present at his marriage in New York 

in 1912!
A. Yes, sir.
Q. And do you know whether they lived together 

as husband and wife after that!
A. Yes, sir, they were together.
Q. Did you visit them after their marriage!
A. I used to come there and bring him some food?.

20 Q. Did Mrs. Goldberg ever complain to you that 
your son beat her.

A. Never said it.
Q. How often would you visit her!
A. Once or twice a week.
Q. Did she ever show you any bruises or marks 

on her body that he inflicted on her!
A. Never, never showed it to me and never said 

it to me.
Q. Did you ever hear her say anything about

30 leaving your son!
A. She always said that, always said, “ I won’t 

stay with him and I won’t be with him,”
Q. Did she say why !
A. Why, she used to call him different names, I 

used to talk to her and tell her “ Better be good,’"’ 
and she always said “ I will never stay with him.”
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Q. Did she say why?
A. I don’t know why; everything was just bad 

for her, but she had enough of everything.
Q. Did she ever tell you why she was going to 

leave her husband?
A. Why, because she was a very angry woman.
Q. (Interpreter repeats the question.)
A. That is all I  know. She would say, “ I won’t 

stay with him and I won’t be here,”  that is all I 
know, and that is all what I am saying. $0

Q. Did you ever hear Esther Goldberg sav that 
your son was running with women?

A. She always used to say that.
Q. Since she left him the last time in 1919, do you 

know whether they have lived together?
A. She didn’t come to live with him; she only 

used to come there.
Q. Why did she come there?

Mr. Budson: That is objected to. If she knows. 20

The Court: The objection is overruled.

A. She used to come down to suck some money 
out of him.

Q. Did she come to see the children?
A. She never came.

Cross-examination. 

By Mr. Budson:
30

Q. Did they have any quarrels in 1915, when you 
used to go there?

A. She used to call, him names, but he never said 
anything to her.
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Q. Were you present at many of these quarrels?
A. When a woman used to come for a pitcher of 

beer, she would be standing back of the door and 
she would say, “ There’s a woman waiting for you,”  
I heard that myself.

Q. How many incidents did you see?
A. About fifty times.
Q. That was almost once or twice a week you 

would see that?
10 A. And sometimes three times a week.

Q. And she would abuse him in the presence of 
the customers, wouldn’t she?

A. Yes, sir.
Q. And he would stand there and simply smile?
A. He didn’t say anything.
Q. What would he do, would he go and figh t with 

her?
A. No.
Q. Wasn’t he and his! son angry at each other for

20 a period of 1912 and 1916?

The Court: You are asking the question of the 
witness.

Mr. Budson: Yes, sir.

Q. Weren’t you?
A. Why should I be------
Q. Were you or weren’t you?

30 A. Never.
Q. Isn’t it a fact that your son didn’t come to your 

house and you didn’t go to his house for years?
A. That is a bluff, it ain’t right, my child wouldn’t 

stop coming to me.
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Re-direct examination.

By Mr. Perlman:

Q. How long has your son lived in Trenton, New 
Jersey?

A. About twenty-four years. I am here 19 years 
and he came four or five years ahead of me. ^

Q. Has he lived anywhere else during that time? 10 
A. Always in Trenton.

M a r y  D o b r o w o l s k a , a witness produced on be-
half of the petitioner, being duly sworn, testifies 
through the interpreter as follows:

Direct examination. 

By Mr. Perlman:
20

Q. What language do you speak?
A. Polish.
Q. You work for Mr. and Mrs. Goldberg, or did 

work for them?
A. Yes, sir, nine or ten years ago.
Q. Did you ever see or hear them quarreling with 

each other?
A. No, sir. 30
Q. Do you recall any incident when he was in a 

barber shop or came from a barber shop?
A. Yes, I do.
Q. What happened?
A. It was one time when he went out to the bar-

ber shop, Mrs. Goldberg came in to me to the
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kitchen. I was doing my work and she says, ‘ ‘ Mary, 
would you go out in the alley ¡there and see if that 
whoremaster and see if he ain’t out with some 
whore there in the alley.”  I came back and said, 
“ I haven’t seen anybody there and it is none of 
my business to go out to watch fhem.”  ¡Five min-
utes later, about five minutes later, I was standing 
talking with her. He come in the front door of the 

. saloon. She rushed right over to him and grabbed' 
10 him by his shirt and with one hand she went in his 

face and all the finger marks were; right there in his 
face and blood was coming out ofj his face.

Q. What did he do about it?
A. She said, “ Where was you, you whoremas-

ter? You were over to see the whores. ”  He said, 
“ Esther, dear, I was nowhere but to the barber 
shop. You can see I was just shaved,”  and he put 
his hand on her chest and pushed her back so she 
wouldn’t hurt him.again.

20 Q. Did you ever hear her say she was going to 
leave him?

A. I used to go out with her sometimes and some-
times to moving pictures and she always told ¡me, 
“ Mary, I would leave him and never come back to 
him my whole life. I wouldn’t come with him.”

Q. Did Mrs. Goldberg ever complain to you that 
her husband beat her?

A. No, sir.
Q. Did she ever show you any bruises or marks 

30 on her body?
A. I never seen that.
Q. Did you ever see him beat her?
A. No, never.
Q. How long did you work there?
A. Ten or eleven months.
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Cross-examination.

By Mr. Bndson:

Q. This barber shop incident, what year was that 
in? • .

A. Nine or ten years ago.
Q. That was before the other trial, was it ¡not?
A. Before the other trial, the trial was after I 

left them. 10
Q. You were a witness in the other case?
A. Yes.
Q. You were there about eleven months ?
A. Ten or eleven months.
Q. And you spoke English at that time?
A. 'Polish.
Q. Is that the only language you speak?
A. Yes, that’s all.
Q. Do you speak any other language?
A. No, that is all, just Polish. ,20
Q. What language did Mr. and Mrs. Goldberg 

speak to each other?
A. 'Sometimes »hi ¿Jewish and sometimes in Eng-

lish.
Q. How do you know what they were talking 

about then if you speak only one language?
A. I can tell they were talking very nicely. They 

weren’t fighting.
Q. How do you know of conversations that took 

place between them when you testified that Mrs. 30 
Goldberg said to him, “  Have you been out withdhe 
whores again, you whoremaster ’̂ lhow do you know 
what she' said do him if you only spoke one dan- 
guage?

A. She said that in Polish to him.
Q. Do you mean to tell me that Mrs. Goldberg 

could speak Polish, your language?
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A. Yes, sir, she talks very good Polish.
Q. And when they quarreled and when he struck 

her he said, “ Esther, dear, I was just in the barber 
shop and got a shave and a hair cut,”  he said that 
in Polish to her?

A. He said that in Polish.
Q. You are sure they didn’t speak English or 

Jewish among themselves, aren’t you?
A. Polish.

j q  Q. That was for your particular benefit that they 
should converse in Polish?

A. I don’t know for what purpose, but that is 
what they spoke.

Q. Did they often speak Polish among them-
selves?

A. We always used to eat and sit together and 
we always spoke together in Polish.

PETITIONER RESTS.
20

Car l . L. P ie r s o n , a witness produced on behalf of 
the defendant, being duly sworn testifies as follows:

Direct examination.

By Mr. Budson:

Q. What is your full name ?
30 A. Carl L. Pierson.

Q. Where do you live?
A. At the State Hospital in Trenton.
Q. You are on the staff of the New Jersey State 

Hospital?
A. I am.
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Q. How long have you been in that institution?
A. Since January 15th, 1922.
Q. Where did you receive your education?
A. At the University of' Pennsylvania.
Q. You graduated from there?
A. I did, sir.
Q. What year?
A. 1919.
Q. What course did you take, or what degree did 

you take from there ? 10
A. M. D.
Q. Did you specialize in anything particular?
A. Psychiatry, mental diseases.
Q. You specialized in mental defectives?
A. Yes, sir.
Q. Since your graduation, where did you obtain 

your first practice?
A. Well, I went to a hospital for one year.
Q. Which one?
A. Mercer Hospital. 20
Q. At Trenton?
A. Yes.
Q. After that?
A. I was in the general practice for twelve 

months.
Q. Where?
A. In Netcong, New Jersey.
Q. From there where did you go?
A. The State Hospital.
Q. You came here in 1919? 30
A. 1922.
Q. And you have been here ever since?
A. I  have, sir.
Q. Do you have a patient there by the name of 

E sther Goldberg ?
A. Yes, sir.
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;Q. When did she ¡first come under your atten-
tion?

A. Hay £  look at my notes, 1 think it is January 
29, 1923.

The Court: That is admitted.

Q. Is that the time when she was first ¡brought 
¿there;?

£0 A. That is the time when she ¿was first brought 
there and committed as a patient.

Q. ¿Had she ever been ?there before ?
A. I understand so.

Mr. Perlman: I object to that.

By the Court:

Q. You have no personal knowledge?
20 A. No, only from the history of the case.

Q. Did she tell you whether she ¿had been there 
before or not?

A. No, sir.

Mr. Perlman: I object to that.

The Court: The objection is  overruled.

Q. Will you tell the Court just vthat is her ail-
00 ment?

A. I will give you a brief summary of-the case. 
She was admitted January 29, accompanied by her 
brother and her father.

Q. What year?
A. 1923. Accompanied by her ihrother and her 

father and at the time of the admission she was— 
she answered questions relevantly but they were not
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truthful and she showed a flight of ideas. She wan-
dered from one subject to another, acting in a silly 
manner, laughed and grinned and; took* very little 
interest in the foam“ o f commitment. She could 
tell her name, her age and said she had been to the 
hospital before but not as a patient, at the time of 
admission.

Q. She said she had been examined by Dr. Cot-
ton before?

A. She said that. 10
Q. As a private patient?
A. As a private patient. I can’t verify that.
Q. That was her statement?
A. Yes.

The Court: Don’t lead.

A. The history was obtained mostly from her 
father and her brother who stated------

Mr. Perlman: That is objected to.
20

Q. Don’t tell us what they told you* but tell us 
what you found or her condition?

A. Well, we had to go somewhat by the history, 
of course, later on, I was going to tell you what we 
found when we examined her.

Q; As a result of these conversations you had 
with these people giving the history of her case, 
what did you find? 30

A. Examining her from a mental standpoint we 
found she was suffering from a condition known as 
a psychopathic state with episodes.

Q. What does that mean?
A. She has a mental disease in which she is in-

competent and which has existed, no doubt, for a 
number of years.
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Q. It didn’t come out of a clear sky?
A. No, it is congenital in character, dating back, 

maybe, to childhood.
Q. It is congenital in character?
A. Congenital or constitutional.

By the Court:

Q. Well, it means, then, that it has been there 
from birth?

A. Yes.
Q. Is that what you mean? Do you draw a dis-

tinction between congenital and constitutional?
A. No. I draw a distinction between them. A 

constitutional condition might arise before the 
teens.

Q. This condition you found, you believed to be 
constitutional, but are not sure that it was con-
genital ?

A. No, I have no method of determining it.
Q. Having found the condition was constitution-

al, what was this disease she was afflicted with? Or 
would you say that this disease that she was af-
flicted with came on suddenly?

A. It was a gradual condition.
Q. It took a number of years to come to a head?

Mr. Perlman : That is objected to as leading.

A. I would not say that, I would say the condi-
tion might have existed to some certain period and 
some precipitating factor might bring it out more 
pronounced.

Q. What precipitating factor?
A. A severe attack of sickness or some fright or 

shock, a psychogenic factor such as worry, death, 
marital disharmony.
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Q. Any of these causes?
A. Any of these causes might precipitate a break.
Q. And since her confinement, what?
A. No change in her mental condition since she 

has been confined. She has failed physically. She 
is suffering from asthma.

Q. How is her mind today compared with 1923 ?
A. It is deteriorating.
Q. Worse, if any?
A. It is. . j
Q. Is there any hope for her? ^
A. The prognosis is very guarded.

Cross-examination.

By Mr. Perlman:

Q. You did not, of course, examine her in 1920 or 
1921, did you?

A. No, sir.
Q. If I told you that Dr. Cotton told me that in 20 

the case of Esther Goldberg, a physician or alien-
ist, or psychiatrist, who had not examined her in 
’20 or ’21, could not tell from her condition since 
she was committed to the hospital or from her his-
tory whether she was normal or abnormal, what 
would you say, would you say that was right?

A. No, sir.
Q. Would you say Dr. Cotton was wrong?
A. I would say I would not consider it. I 

wouldn’t say he is wrong. 30
Q. You would differ with him?
A. I certainly would differ with him, yes, sir.
Q. You assert now that you, who have not seen 

her since ’20 or ’21, can tell what the probability 
of her condition was in ’20 or ’21 as to her mind 
sine« ’23?
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A. I hardly follow the question. From my ob-
servation the past twos years I would; say that, if I 
understand your question;

Q. Isn’t it true that a person—isn’t it true that 
a medical man eo.uld not tell no matter what form 
of insanity a person has at the time, what the con-
dition of that person mentally’ was before that time 
—a year before?

A. That is not true, sir.
10 Q. Isn’t it possible, for instance, for a patient 

to have paresis and to have syphilis in a latent 
form without it breaking out and resulting in a de-
terioration of the mind before------

A. Well, that is an entirely different condition. 
Syphilitic conditions, they don’t all develop pare-
sis, mental conditions. All syphilis cases are not 
mental cases.

Q:. But my question is directed to this proposi-
tion, that a person may have a mental disease at 

20 present and you can’t be sure as to what the con-
dition was before the present time unless you saw 
the condition, isn’t that true?

A. I just don’t understand the question.
Q. Assuming a person was insane today, could 

you tell what the state o f that person’s mind was 
two years age without seeing' her?

A. Yes, according to the diagnosis. There are 
different forms of insanity, some are o f long dura-
tion and' ethers come on gradually and others are 

30 of short duration with episodes in which they have 
normal lucid intervals and comes on suddenly. It 
entirely depends upon your mental diagnosis.

Q. B e  you think it is possible or wasn ’t it pos-
sible for this woman’s mental condition to have 
commenced some time subsequent to March or 
April, 1922?
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A. I would not, of course, but the symptoms 
might have become more pronounced at that time*

By the Court:

Q. You say that her condition was a psychopa-
thic condition with episodes, now that means simply 
that she has a disease mentally?

A. Yes, sir.
Q. What you mean by the episodes, does that 10 

mean that the condition is not constant ?
A. It i s  n o t  C o n s ta n t .
Q. She has what you have termed lucid intervals ?
A. I would not say completely lucid intervals, 

but by episodes I mean she is excited at times, im-
pulsive and that she attacks other patients and 
nurses and at other times she is more quiet.

Q. At the time she was admitted to the hospital 
in January, 1923, what was the condition of the 
mental disease that she had? That is to say, was 20  
it such as to prevent her from knowing what she 
was doing?

A. Yes, sir.
Q. And is that condition constant?
A. It has been constant since her admission.
Q. So that, notwithstanding these episodes, these 

periods of greater or less excitation, at no time, in 
your opinion, has she been aware of what she was 
doing?

A. At no time has she been mentally competent 30 
to carry on her------

Q. That is not what I am asking you. Does she 
know what she is doing?

A. I believe at times she does know what she is 
doing, but I don’t believe she is competent to real-
ize right from wrong all the time, is that what you 
mean?
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Q. No, I want to know whether she appreciates or 
comprehends the acts which she does and the effects 
which flow from them?

A. She does not, sir. Could I give an illustra-
tion?

Q. Yes.
A. Some time during the last year we had one of 

the wards on which she is a patient painted and a 
week or two afterwards she mutilated the wall by 

10 drawing figures of flowers and various plants on 
the wall and when the physician, myself, made 
rounds the next day, she denied it that she had done 
it and two or three days following I caught her in 
the act of mutilating the walls.

Q. Well, she knew, did she not, what she was do-
ing when she drew these pictures on the wall? She 
knew she was drawing these pictures on the wall?

A. I guess she did.
Q. Otherwise* she would not have been able to 

20 complete the pictures. They would have been mere-
ly scrolls, but you think she didn’t realize that she 
should not have drawn pictures there?

A. No, she didn’t.
Q. When you say she denied having done this 

afterwards, do you think she had forgotten and 
didn’t remember having done it or that she was 
knowingly falsifying?

A. She probably didn’t realize that she was doing 
it.

30 Q. In 1923, in January, 1923, when she was ad-
mitted, in your opinion, was her mental condition 
of such a kind, as to permit her to exercise volition 
intelligently?

A. Along what lines do you mean?
Q. Well, to take the particular instance that is 

material to the present case as to whether or not
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she was able intelligently to determine for herself 
whether or not she would or not live with her hus-
band f

A. I don’t think she was able at that time to de-
termine that, due to her mental condition.

Q. But you are not sure about it?
A. I said I don’t believe.
Q. And you imply by that------
A. It is my opinion she was not.
Q. Now, if you know distinctly whether she knew 10 

whether it was wrong or right to desert her hus-
band in 1923, surely you would not know distinctly 
whether she knew whether it was wrong or right to 
desert her husband in 1922, would you?

A. I couldn’t say that, no.
Q. You couldn’t say that?
A. No.

, 20
N a t h a n i e l  K o p l i n , a  w i t n e s s  p r o d u c e d  o n  b e -

h a l f  o f  th e  d e f e n d a n t , ,  b e i n g  d u ly  s w o r n ,  t e s t i f i e s  
a s  f o l l o w s :

Direct examination.

By Mr. Budson:

Q. Dr. Koplin, where do you live?
A. 142 West State.
Q. How long have you lived in Trenton?
A. Fifteen years.
Q. You are a graduate of what?
A. Jefferson Medical.
Q. What year did you graduate?
A. 1909.
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Q. And after that, where did you do your interne 
work?

A. St. Francis Hospital.
Q. Trenton?
A .1 Yes, sir.
Q. Did you practice medicine in Trenton?
A. Yes, sir.
Q. Do you know Mr. and Mrs. Goldberg?
A. I do.

10 Q. Have you been their family physician?
A. Off and on, yes, sir.
Q. Do you know Esther Goldberg?
A. I do.
Q. How long have you known her?
A. Since I have been in Trenton.
Q. About fifteen years?
A. About fifteen years.
Q. Do you know her physical condition?
A. Id o .

. 20 Q. And have you treated her at any time during 
those fifteen years?

A. Very often. *
Q. How frequently?
A. Oh, I should judge once a week or twice a 

week and maybe for two or three months I would 
not treat her at all and then treat her again a few 
times.

Q. Did you treat her while she lived—or imme- 
diately after her marriage to Mr. Goldberg and 

20 they resided on North Olden Avenue?
A. Yes, sir.
Q. Did you call there occasionally?
A. Yes.
Qi For what purpose?
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%

A. To treat her for various ailments. Several 
times I was called, I think, if I remember correct-
ly, because of some quarrels they had between them-
selves.

Q. What did you have to do with that?
A. When she called me she was highly nervous 

at that time and also complained of being hurt by 
her husband.

Q. Physically?
A. Physically. [10
Q. Did you make an examination of her body?
A. I remember her showing me her arms where 

she had some bruises.
Q. Did you find bruises on her?
A. I did.
Q. What did you do?
A. I prescribed something for her nerves and 

something to put on the bruises, a little olive oil,
I think.

Q. How frequent is that? 20
A. Two or three times, I can’t recall.
Q. Do you recall the years that was in?
A. I should judge it was eleven or twelve years 

ago or more.
Q. Probably about ’14 or ’15?
A. At least ten or eleven years.
Q. After that were you called?
A. Occasional; very often.
Q. What were the maladies those days?
A. It was usually a nerve condition. Usually 30 

there was some little excitement, after some excite-
ment between her husband or herself or some other 
troubles.

Q. Did she have chronic ailments?
A. She had asthma.
Q. And what else?
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A. That’s all I know of that she suffered from.
Q. Were you called to treat her during 1919 or 

T8 or ’20?
A. Oh, I was probably treating her every year, 

every year.
Q. Do you recall treating her in 1919?
A. I do recall it, yes, sir.
Q. Where did you treat her then? .
A. Then, if I recall, on Union Street.

10 Q. At whose home?
A. At Mr. Cantor’s home.
Q. Her father’s home?
A. Yes.
Q. Did you have any conversation with her at 

that time?
A. The usual conversation about sickness.
Q. You don’t know anything about her marital 

affairs?
A. She would attempt to tell me all about them.

20 Q. What did you find her condition to be in 1919?
A. She was then in a much worse physical con-

dition than when I seen her a year or two before.
Q. What do you mean?
A. Her asthma was worse. She apparently lost 

a lot of weight and she was more nervous than be-
fore.

Q. Did you have any occasion to diagnose her 
nervousness or the causes for it?

A. Simply from a practitioner’s point of view.
30 Q. What did you diagnose it as?

A. I diagnosed it as a melancholy condition.
Q. What do you mean?
A. She was depressed and she didn’t answer 

questions coherently and at times she was a little 
silly and wouldn’t respond to questions at all. You 
would ask her questions and she would look in the 
opposite direction.
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Q. And during 1920, did it continue or lessen?
A. It continued, if I remember right, it was ag-

gravated, worse.
Q. Did you treat her for this condition?
A. No, I told her father to take her to a nerve 

specialist, I think I referred her to Dr. Cotton.
Q. Do you know whether he took her there?
A. Later on the father told me he took her there.
Q. Did you treat her in 1922?
A. I did. 1U
Q. What condition?
A. The same condition, asthma and nervousness.
Q. How was her nervousness or melancholy pro-

gressing?
A. In my opinion it was much worse.
Q. Still progressing?
A. Still progressing.
Q. In 1923, the first part of the year, the first 

part of January, did you commit her to the insane 
asylum? ^

A. I don’t remember the exact month, but I prob-
ably committed her with another doctor, I am not 
sure.

Q. Did you examine her before you committed 
her?

A. Yes, sir.
Q. What did you find?
A. The same condition, only she was silly and 

seemed incoherent in speech and rather depressed 
at times and other times she would get a little ex- 30 
cited.

Q. In other words, she was practically in the 
same condition as in 1920 or 1921?

A. Yes, only worse.
Q. You have had nothing to do with the case 

since her committment?
A. No, sir.
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Cross-examination.

By Mr. Perlman:

Q. Doctor, you treated her fifteen years ago?
A. Yes, sir, about then.
Q. Well, that was probably 1910 or 1911, is that 

right ?
A. Yes, I guess 1911. I treated 'her first when

10 she was on North Olden Avenue.
Q. What did you treat her for?
A. I treated her for asthma and nervousness and 

when she called me about showing me the bruises 
on her arms.

Q. Was Mr. Goldberg married in 1910?
A. He was married when they lived on North Ol-

den Avenue, I don’t remember the year.
Q. Well, he was married in 1912, was it fifteen 

years ago that you treated her?
20 A. I treated her when she was a girl on Union 

Street. ... \
Q. What for?
A. A cold.
Q. Asthma?
A. No, sir, I never treated her for asthma.
Q. Doctor, you examined Mrs. Goldberg six days 

before January 30, 1923, for her mental condition?
A. If that is the date I examined her before hav-

ing her committed.
30 Q- And you made out a certificate with Dr. 

Schildkr aut ?
A. Yes.
Q. In which you stated the number of previous 

attacks “ None,”  is that true?
A. I don’t remember.
Q. You don’t remember whether you stated that?
A. I do not.
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Q. And in which you also stated, *4 The patient 
is depressed,”  is that true!

A. Yes.
Q. And the question of “ What is the supposed 

cause of insanity^state both predisposing and ex-
citing causes,”  your answer was,“ Continuous wor- 
riment due to an unhappy marriage,”  that answer 
was given upon hearsay. You were required to say 
whether it was on hearsay or upon personally 
knowledge, do you recall that? 10

A. I do.
Q. You also stated, “ The following facts as to 

the insanity upon which my opinion is founded; 
she sat on chair depressed, did not speak at all un-
less questioned and then hesitated to answer. An-
swered questions with smile on the face and incor-
rectly; when asked her age she said she was six-
teen.”  Now, were there, at the time you made this 
certificate, any other facts present in your mind, 
showing she was insane? 20

A. Only those facts that I knew.
Q. Then there weren’t any facts showing she was 

insane prior to the time you examined her?
A. Not directly.
Q. What do you mean?
A. I would say I wouldn’t commit her in 1919 

or ’20. I wouldn’t eommit her as an insane person, 
that is to say, she was a highly nervous person.

Q. But she knew what she was doing in 1919?
A. I am not qualified on mental diseases. r3p
Q. In your opinion as a layman, did she know 

what she was doing in 1920 or ’21?
A. I don’t believe she did. She*often didthings.
Q. What did she do?
A. She often said about the question of her hus-

band going out with other women. That was when 
she was on Olden Avenue,
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Q. What was unusual about that?
A. It was unusual that Mr. Goldberg denied it 

at all times.
Q. You mean you thought it was not true?
A. I thought possibly it was not true.
Q. Did she seem to answer your questions in 

1920 or ’21 in a normal manner whenever you treat-
ed her?

A. Yes, more so than later. 
jn Q. Her general condition was good?

A. She was always nervous------
Q. I am not speaking of her mental condition.
A. Mental nervousness.
Q. But her general appearances were not in those 

years that of a mental defective, were they?
A. In 1920 and ’21 she was bad. Her general ap-

pearance was not her physical------
Q. I don’t mean physical?
A. Her general mental appearance, too, there was 

2q  some worriment.
Q. Did she seem to know whether it was wrong 

or right at that time to desert her husband?
A. I didn’t question her about that, I don’t know.
Q. You also stated in your certificate, “ The fol-

lowing facts indicating insanity were communicated 
to me by others, her father states that she several 
times struck her mother and claimed her mother 
was not maternal enough” ?

A. That are the facts.
Q. Before 1919, who called you to treat her?

^  A. Well, I always got the message on the phone, 
I don’t know.

Q. Who paid you?
A. In 1919?
Q. Before 1919?
A. Before 1919?
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Q. Yes?
A. Well, sometimes Mr. Goldberg would pay and 

sometimes Mrs. Goldberg would pay herself.
Q. Frequently Mr. Goldberg would pay?
A. Frequently Mr. Goldberg.
Q. Can’t you recall at any time when he called

you to treat her?
A. I don’t remember, either to treat her or the 

baby, I think so.
Q. You think he did?
A. Yes, I think he did.
Q. Did he seem to be treating her nicely when you 

were there?
A. Yes, sir.

Jac o b  M. F u c h s , a witness produced on behalf of 
the petitioner, (being allowed to take the stand out 
of order), being duly sworn, testifies as follows: 20

Direct examination.

By Mr. Perlman:

Q. You are a practicing physician, duly licensed 
to practice medicine in the State of New Jersey?

A. Yes, sir.
Q. How long have you been that?
A. Since 1908. 30
Q. How long have you practiced medicine in 

Trenton ?
A. Since 1908. .
Q. Do you know Mr. Goldberg?
A. Yes, sir.
Q. Do you know Mrs. Esther Goldberg?
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A. Yes.
Q. Did you treat lier at any time before she was 

married to -him f 
A. Yes, sir.
Q. For what?
A. Asthma.
Q. Bronchial asthma?
A. Bronchial asthma.
Q. She had that condition before she was mar- 

10 ried?
A. Yes.
Q. Did you treat her after she was married?
A. Yes.
Q. Where?
A. North Olden Avenue.
Q. Who called you?
A. Mr. Goldberg.
Q. Who paid you?
A. Mr. Goldberg.

20 Q. Did he seem to be treating her well while you 
were there?

A. Yes.
Q. And attempting to take care of her?
A. Yes, sir.
Q. How long did that bronchial asthmatic condi-

tion in her last so far as you know?
A. It was chronic, it persisted.
Q. When was the last time you saw her?
A. Oh, about four or five years ago, maybe six. 

30 Q. If a person has bronchial asthma and lives 
her life as most persons live without anything un-
usual happening in that person’s life, is the condi-
tion apt to get better or worse or------

A. Without any complications?
Q. Yes?
A. Without any complications?
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Q. Yes, or would it remain stationary?
A. It would remain stationary or get slightly 

worse.
Q. You didn’t see her during 1921?
A. No, sir.

Mr. Budson: No questions.

B a r n e y  L a v i n e ,  a witness produced on behalf of 
the petitioner (being allowed to testify out of or-
der), being duly sworn, testifies as follows:

Direct examination.

By Mr. Perlman:

Q. Doctor, you are a practicing physician prac-
ticing medicine in the City of Trenton?

A. Yes,, sir.
Q. How long have you been doing that?
A. Ten years.
Q. Do you know Esther and Simon Goldberg?
A. I do.
Q. Did you see Esther Goldberg at all during 

1920 or ’21?
A. I did.
Q. Where?
A. I treated her at her residence on North Olden 

Avenue and also on Union Street at her parents’ 
home, I think it was.

Q. What did you treat her for, Doctor?
A. I treated her originally for cough, chronic 

bronchitis with bronchial asthma, whieh also was 
chronic.
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Q. During 1920 and ’21, when you saw her, did 
you speak to her when you treated her?

A. Yes, sir.
Q. Did she seem to speak normally?
A. She did.
Q. Did she impress you in any way as being men-

tally abnormal?
A. She did not.
Q. Did she answer your questions all right?

iQ A. Every one.
Q. Did she seem to know the difference between 

doing wrong and doing a right act—between doing 
a wrong act and the doing of a right act, would 
you say?

A. Yes, sir, I would say she did.
Q. Do you know whether she followed your ad-

vice?
A. That I don’t know. I wasn’t there to see her 

carry it out.
2q  Q. Now, did you treat her before 1920?

A. I treated her first I think, it was in 19—that is 
after the war, I think it was in 1919.

Q. Did you treat her in 1918?
A. No, I was away during the war.
Q. Did you treat her before the war?
A. Yes, sir, I think I did treat her before the 

war.
Q. Who called you during the time you treated 

her before 1920?
2q  A. Mr. Goldberg.
^  Q. And who paid you?

A. He did.
Q. And did you make any examination of her 

mind or mentally during ’20 or ’21?
A. No, sir.
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Q. It didn’t seem necessary to you to make any 
such examination, did it?

A. No, sir:

Cross-examination.

By Mr. Budson:

Q. When did you first treat her, Doctor ?
A. I first treated her before the war.
Q. Before America joined the war.
A. 1916, before America joined the war. I treated 

the family on and off between 1916 and ’19, that is 
exclusive of the American period of the war.

Q. You treated her?
A. I treated her and her family.
Q. How often did you treat her?
A. I can’t say that offhand. Every now and 

then. If I was called in to see the child and she 
complained of her cough or a little asthma, naturally 
I wrote out a prescription for her asthma. ^

Q. But you were not called in to be consulted 
about her other ailments outside of her bronchial 
condition and her asthma?

A. Yes, I was. She was run down in 1919, due 
to her asthma and bronchitis and I know I sug-
gested her going away at that time to Mr. Gold-
berg.

Q. She was more or less of a neuresthenic?
A. Well, she had an organic condition.
Q. Of what? ^0
A. Asthma.
Q. Did it induce neuresthenia?
A. No.
Q. What do you think caused the neuresthenia?
A. I don’t know that she was neuresthenic.

N«w Jersey State Library
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Q. She was excited?
A. Yes, sir, naturally, you would be too if you 

had asthma that way. She wasn’t nervous, she was 
quiet. She wasn’t a bit nervous to any great ex-
tent.

Q. Where did you treat her in 1919?
A. I think Mr. Goldberg brought her to my of-

fice.
Q. The latter part of 1919 or the first part?

10 A. The latter part.
Q. How about 1920, did he bring her to your office 

or not?
A. I can’t say, but I did see her, whether it was 

at the office or at her home.
Q. Did you call at her home in 1920?
A. Yes, sir.
Q.* Frequently?
A. No.
Q. How often, would you say?

20 A. Perhaps twice.
Q. Where was it?
A. On Union Street.
Q. On Union Street?
A. Yes.
Q. Did he pay you f or those ‘visits ?
A. He did not.
Q. She would pay for them herself?
A. I don’t recollect whether he paid me for those 

visits* I don’t know exactly whether he come back 
30 and paid me or whether she paid me at that time.

Q. In 1920, you treated her twice?
A. About twice.
Q. And in each instance for her bronchial condi-

tion?
A. Yes, sir.
Q. And in 1921 did you treat her?
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A. I don’t think so.
Q. 1922?
A. No.
Q. 1923?
A. No.
Q. You did not?
A. No.
Q. Do you know whore she is now?
A. I heard, yes, sir.
Q. You have not seen her since 1920, as a matter 10 

of fact?
A. That is right.
Q. You don’t know about her mental condition?
A. I do not.
Q. You are not an expert on mental defectives?
A. I am not.
Q. You have never taken that course?
A. No.
Q. Nor specialized in it?
A. No, sir. 20

So l o mo n  Cant oe , a witness produced on behalf 
of the defendant, being duly sworn, testifies 
through interpretation as follows:

Direct examination.

By Mr. Budson: JQ

Q. You are the father of Esther Goldberg?
A. Yes, sir.
Q. And do you know of her family affairs with 

her husband ?
A. Yes, sir,



130 Solomon Cantor—Direct

Q. Will yon tell the Court in as few words as you 
possibly can what the trouble was between Simon 
and Esther?

A. Right after they got married she used to come 
down telling me he beats her and she can t live with 
him.

Q. What did you do about that?
A. I used to come down and talk to them before 

the child was born, they shall live peaceable, but it 
10 was impossible.

Q. What happened in 1915?
A. She used to come down a couple of times a 

week to the house crying that he beats her. She 
cannot stay with him. She showed me the marks 
that he has made and I seen it.

Q. What happened after that?
A. Then they had the trial and after that he used 

to pay her $15 a week, up to the trial. Up to the 
trial he paid her $15 a week and after the trial the 

20 Judge wanted them to go together and they did.
Q. They lived together until 1919, did they?
A. They lived together but they have had lots of 

trouble. He used to beat her these times and she used 
to come down and show the marks.

Q. In December, 1919, she used to come down to 
your house?

A. Yes, sir.
Q. What was her condition when she came?
A. The trouble used to arise from that she al- 

30 ways used to claim, he didn’t give her enough 
money to live and he said he did, hnd that is the 
way the trouble used to arise. The last time she 
came to . ihe house she was awfully nervous and 
said she can’t stay with him any longer because 
he threatened to kill her and he always had a gun 
under the pillow and he bought a machine and used
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to go out riding all the time with the machine and 
used to leave her alone in the bar to tend the bar 
and she got nervous and she couldn’t stand it.

Q. When she came to you, how was her health, in 
1919?

A. She was nervous, she didn’t have her sound 
mind.

Q. In 1920, what did you do with her, two or three 
months later?

A. She was in New York in a hospital.
Q. And then where did she go, in the same year, 

1920?
A. Two or three months she was in the New York 

hospital.
Q. When was she in White Haven, how long was 

she in White Haven?
A. Six months she was in White Haven.
Q. As a matter of fact, wasn’t it eight months she 

was in White Haven?
A. It might be. -P
Q. When she came back from White Haven, how 

was her condition?
A. The asthma got quite some better but she was 

awfully nervous.
Q. What was the reason that they sent her back 

from White Haven, if you know?

Mr. Perlman: That is objected to, ask him if he 
knows the reason.

3 °
A. It was too much expense. I thought slie would 

be better with her mental condition, with her brain, 
but it was no better and I took her back.

Q. Who paid for her at White Haven?
A. I paid it.



132 Solomon Contor—Direct

A. All myself.
Q. After she came back from White Haven, liow 

did she act around the house ?
A. About six* months later I gave her to the State 

Hospital.
Q. How did she act around the house from the 

time she came back until the time she went away?
A. Not very good.

s Q. What do you mean by “ Not very good,”  tell 
tO us what she did?

A. She used to throw things off the table anti start 
to beat somebody all the time.

Q. Whom would she beat?
A. Myself, too.
Q. WTio else?
A. Her mother.
Q. Would that happen very often?
A. Yes, sir.
Q. Did she have any periods when she was quiet 

20 in the house any time during this six months? Was 
there ever a time after the time she came back from 
White Haven that she was quiet and peaceful?

A. They used to be sometimes she would, be quiet. 
She always used to say, she can’t get well unless she 
is together with her husband and children. She 
went once to see the children, it was a very cold 
evening, and she walked over there and he wouldn’t 
let her in the house.

30 By the Court:

Q. How do you know it?
A. I was present, I was with her.
Q. How long were the children with you?
A. A year and, a half they were with me after my 

wife broke her arm and she couldn’t attend to them.
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Q. Who took the children back to him1?
A. I took them back.
Q. Did you tell him why you brought them?
A. I told him my wife broke her arm and I got 

nobody to look after them.
Q. Couldn’t Esther attend to them?
A. I seen she wasn’t fit or able to attend to them.

Cross-examination. 

By Mr. Perlman:
10

Q. Mr. Cantor, did you see the bruises and marks 
on your daughter’s body?

A . Yes.
Q. Positive?
A. Positive.
Q. How many times?
A. Five or ten times.
Q. Do ever remember taking an affidavit in which 20 

you said, “ My daughter, Esther, on many occasions 
has come to my home and complained of ill treat-
ment and beating by her husband and exhibited her 
bruised arms. I refused to examine the rest of her 
body as it is not permissible under the Mosaic Law 
for me to look at a female’s body other than my 
wife’s.”

A. I did, after I was told here by the Judge in this 
Court he says that a father can look at it so after 
that I looked at it. 30

Q. When did you see it, what year?
A. Between 7, 8 or 9 years.
Q. What bruises did she show you?
A. It was blue marks.
Q. Where ?
A. On her arm.
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Q. Anywhere else?
A. I seen on her arm and also on her shoulder.
Q. Did yon see bruises or did you see veins?
A. No, there wasn’t, there was bruises.
Q. You didn’t see Mr. Goldberg beat her, did you?
A. I didn’t'only what she told me.
Q. You don’t know how those marks got on her 

arms, do you?
A. That is all I know. She used to come down 

10 and cry and show marks and said, “ I will not go 
back to him. You can kill me right here. I won’t 
go nQ more to him, I can’t stand his conduct in the 
house and he beats me besides.”

Q. Did you take her to the doctors for those 
bruises?

A. I think, if I am not mistaken, Dr. Koplin has 
seen it.

Q. You are not sure, are you?
A. I am almost sure.

20 Q. Do you recall the time when your son-in-law 
bought the property on Olden Avenue?

A. I do.
Q. Was there any argument at that time between 

your daughter and him?
A. No.
Q. Wasn’t there some argument between them 

about the titles to that property?
A. She never told me that nor never complained 

, , about it.
30 Q. Don’t you remember when you were present 

in Mr. Goldberg’s house with your wife and Mr. 
Sussman and Mr. Goldberg and Mrs. Goldberg, when 
they discussed the question in whom the title to that 
property should be?

A. No.
Q. You were not? \
A. No.
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Q. That was not mentioned?
A. No.
Q. Not at all?
A. No. My son-in-law invited me to come down 

to see if he can’t make some peaceful life between 
us, and when I come down there after he told me his 
complaint and what she told me, she told me the 
reason they can’t live peaceful was because he beats 
her and what he told me I seen he wasn’t telling me 
the truth. I thought I just propose that to them. 19 
I said if you can’t get along, why don’t you divorce 
her? Mr. Goldberg said, “ I will not divorce her for 
life.”

Q. Did you consider you were doing a nice thing 
as a father and father-in-law to propose a divorce 
between your daughter and son-in-law?

A. I have not meant for him to divorce her, I only 
wanted to see how; strong his love was for her.

Q. Is that the way—is that the best way to test 
out a man’s love for his wife? ■

A. If I seen that he would say he was want to 
divorce her, I would see that he would divorce her.

Q. He started to cry, didn’t he?
A. He got to be an enemy of mine because I said 

that to him. He told everyone “ My father-in-law 
has advise me to divorce her,”  but I didn’t mean it.

Q. But he started to cry a little bit, didn’t he?
A. No.
Q. Not at all?
A. No. 30
Q. Wasn’t something mentioned by your wife 

about the bank account at that time?
A. No, sir.
Q. Then, what was the conversation about with 

reference to their married life?
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A. She said that he beats her and don’t give her 
enough to live on, and he said the opposite Way. He 
said he gives her enough to live on.

Q. And did he say it was true he beats her?
A. He didn’t say anything. He kept quiet.
Q. Didn’t he say it Was not true?
A. No.
Q. Do you remember the Sunday that your 

daughter came to you with the money?
10 A. I do not.

Q. Do you remember when the officer was in the 
house that Sunday night?

A. Yes, sir.
Q. What did the policeman say ?
A. I didn’t really understand what he said to her, 

but I believe he said to her, “ Why don’t you come 
home?”  He spoke in English.

Q. Why didn’t you send your daughter hornet
A. She didn’t want to go. Shall I put her out- 

20 side so she would freeze ?
Q. Did you say to Mr. Goldberg at that time in 

Yiddish that, “ If you don’t go out I will take a 
chair and break your neck?”

A. No, sir, no, sir, I never said that.
Q. Do you remember Mr. Goldberg ever coming to 

your house after that?
A. I forget, I don’t know.
Q. How is it you can’t remember that?
A. Maybe he was there but I don’t remember.

30 Q. You can’t remember eight or nine years ago 
what happened, can you?

A. Some things I remember, some things I don’t 
remember.

Q. Well, you know, as a matter of fact, that he 
asked her to return to him, don’t you?

A. I can not say, maybe he did and maybe he 
didn’t.
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Q. Wel^ you know he did, don’t you, Mi. Cantor?
A. If I know, I would say so.
Q. And he said to her, let us go home and we will 

live happily?
A. No, sir.
Q. Do you remember ever saying to Mr. (Goldberg 

that he would have to wait two weeks until you 
could consult with your wife who was in New York 
and your son in Baltimore and your daughter as to 
whether or not she should return to him? 10

A. I don’t remember.
Q. Don’t you remember writing to your wife about 

this in 1919. or the early part of 1920?
A. No, sir, I don’t remember.
Q. Do you remember calling him up on the ¡tele-

phone ?
A. I believe not.
Q. Didn’t you ask him whether he would support 

the children, didn’ t you ask him that over the tele-
phone? M)

A. I don’t remember.
Q. Did you personally want your daughter and 

your son-in-law to live together?...
A. I would be well satisfied if  she would only 

want to stay with him;
Q. Why didn’t you go to Him and ask him to treat 

her right and try to stay with her?
A. She didn’t want to go because he beat her. She 

was all nervous.
30

Mr. Perlman: I ask to strike that out.

The Court: Strike it out.

Q. Why didn’t you go to him and ask him to stop 
his beatings, if he would offer to go back why didn’t
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you. ask him; to stop his beating if she was afraid to 
go back because he beat her ?

A. She was sick and she didn’t want to go any 
more to him.

Q. Why?
A. She was sick.
Q. Why didn’t you go to him and ask him to take 

care of her if she was sick?
A. What was the use of going and asking him? 

IQ It happened once or twice before and it was no use 
of going and asking him to take care of her.

Q. After the first hearing in this court, how did 
they get along for a while ?

A. For a short time it was all right and then she 
came again and complained about him beating her.

Q. How long was it all right?
A. Maybe three or four months and maybe half 

a year.
Q. And maybe a couple of years too, eh?

2Q A. A couple of years, no.
Q. Did you ever hear your daughter accuse Mr. 

Goldberg of running around with women ?
A. I didn’t hear.« :
Q. You never heard that either?
A. She didn’t tell me that.
Q. Did she ever, tell him that while you were 

there ?
A. No, sir.
Q. Didn’t she say that he runs around with 

oQ women?
A. I said that she didn’t.
Q. Mr. Goldberg used to support his wife and 

-children, didn’t he?
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The Court: That is not helpful, is it?

Q. Did you ever make an appointment with him,
Mr. Goldberg, to go to Rabbi Conwitz?

A. Never; to Rabbi Prael.
Q. You didn’t go, did you?
A. I was there. He didn’t go, I think so.
Q. Where did you go?
A. His father has went to Rabbi Prael.
Q. Whose father? 10
A. Mr. Goldberg’s, and asked for to send for them 

and see if they oan make some peaceful conditions 
there and I came, but I believe Mr. Goldberg didn’t 
go.

Q. How long has it been since Rabbi Prael has 
been in Trenton?

Mr. Budson: That is objected to.

The Court: The objection is overruled. o q

A. About five years.
Q. How long has it been since Rabbi Conwitz has 

been around?
A. Rabbi Conwitz was here three years and a half 

or four years. That is about four years and a half 
ago, or four years and a half altogether because it 
was half a year between Rabbi Prael and Rabbi 
Conwitz.

Q. Wasn’t Rabbi Conwitz here for six years?
A. No, not even four years. ^
Q. Didn’t you say to your son-in-law that you 

were a judge yourself and you didn’t have to go to 
a Rabbi that Sunday when he came to meet the 
appointment?

A. No, sir.
Q. Didn’t you say that?
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A. No, sir, I didnU.
Q. Didn’t yon ever bring the children to your son- 

in-law?
A. Yes.
Q. Did you speak to him when you brought the 

children there?
A. No.
Q. Why not?
A. Why shall I speak to him? He treated my 

10 daughter very bad.
Q. How long after your daughter left her husband 

was it that you brought the children to him?
A. About a year and a half, not quite two years.
Q. Now, didn’t you think it was possible for Mr. 

Goldberg to change his attitude or his mind about 
the manner in which he was going to treat your 
daughter during the year and a half?

A. I don’t know, how can I tell?
Q. Then why didn’t you go to see him, whether 

20 or not he didn’t change his mind or his manner of 
treating her?

A. That didn’t belong to me. It belonged to my 
daughter.

Q. You were interested in your daughter’s wel-
fare?

A. Why, I couldn’t command her to go there or 
make her go there unless she wanted to.

Q. Did you ever ask her to go there and see how 
he was then?

30 A. Yes, sure I did.
Q. Did you request her to go?
A. Yes.
Q. What did she say?
A. She told me if he treated her good, “  If he treat 

me good, I would go to him.”
Q. Did he speak to her about a year and a half 

after she left him after that?
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A. Not in my house.
Q. Any place?
A. I don’t know, I don’t believe.
Q. Didn’t your daughter tell you that Mr. Gold-

berg asked her to go home after the children were 
brought there by you?

A. No, sir, she didn’t tell me that. She was sick 
then.'

Q. Did your daughter go to see William, the oldest 
child, when hei hadl the measles? If)

A. He was in the hospital.
Q. Did she go to see the child in Mill Street?
A. Yes.
Q. She went alone?
A. He wouldn’t let her in the house.
Q. She went alone, didn’t she?
A. I went with her but he didn’t let her in the 

house.
Q. What did he say?
A. He didn’t say anything. He was inside. He 20 

wouldn’t let her in.
Q. When was it that the child had the measles, 

if you know, what year?
A. I think it was about three years ago.
Q. It was in! the spring of 1922, wasn’t it?
A. I can’t remember, it may be.

The Court: Aren’t you wasting time?

Q. Why did your daughter go along to see the 
child?

A. She wanted to see it.
Q. She knew what she was doing, didn’t she?
A. Even now, in the hospital, I was there Sunday, 

she always wants to see the children.
Q. Did you talk to your daughter during 1921 

about her returning to her husband?
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Mr. Budson: That is objected to as having been 
asked and answered.

/ The Court : It may be answered.

A. I don’t know.
Q. Don’t you know whether you spoke to your 

daughter about whether she would live with her 
husband in 1921? 

m A. I don’t remember.
*0 Q. Well, do you remember talking to her during 

1920 about that ?
A. I don’t remember.
Q. You don’t remember whether you spoke to 

your daughter in 1920 about returning to her hus-
band ?

A. I don’t remember, she was sick.
Q. She knew whether it was right or wrong to 

stay away from him then, didn’t she?
A. Who knows whether she did or not? 

w Q. Well, didn’t she say1 she wasn’t going back be-
cause he beat her?

A. She did say that.
Q. Then she did know whether it was right or 

wrong to leave her husband?
A. A sick person like that, when they are sick in 

their head you can’t tell what they are saying. You 
can’t believe what they are saying.

Q. How did you know she was sick in her head?
A. Why, she wanted to lick me, would anybody 

30 d0 it when they were well?
Q. When?
A. Three times or maybe five times a week.
Q. As a matter of fact, you told Dr."Koplin that 

it was in 1922!that she tried to beat you, didn’t you?
A. That was the seconl time, when she came back 

to me.
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Q. (The interpreter repeats the question) and be-
fore?

A. What?
Q. Did you tell Dr. Koplin that it was before, also ?
A. I don’t remember whether I told him that or 

not.
Q. Was she very sick before 1922 in her mind?
A. When she came to me in 1920 she was already 

not sound minded.
Q. Was she very sick then?
A. She was sick, she was sick in her mind, in her 

brain. She wouldn’t answer right.
Q. Well then, why did you wait for thirty-seven 

months to go by after she left before you had her 
committed to the insane asylum?

A. I wanted to try and see at home-first. I didn’t 
care to send her to the asylum.

Q. Why did it take you thirty-seven months to 
try?

A. I thought she might be better; he might come 
down. They might go back together; she might 
change her mind and go to him.

Q. You told Dr. Koplin also that she had no 
previous attacks, previous to the time he examined 
her in January, 1923, did you not?

A. I didn’t tell him.
Q. Did you tell Dr. Koplin she did have previous 

attacks ?
A. Yes, sure, when I did tell him,' Dr. Koplin said, 

“ It is no wonder then she had the trouble she had, 
that she had to stand for.”

Q. And didn’t you tell Dr. Koplin also there was 
no insanity in her family?

A. I don’t know.
Q. About supporting the children while you had 

them, who supported them while you have them?

ID

20

30
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A. Mr. Goldberg.
Q. He was a pretty good father, wasn’t he?
A. It was his children, so he was a good father to 

them.
Q. He wasn’t a very bad man, was he?
A. I don’t know whether he was good or bad, 

what can I know.

10
I s a d o r  M. Ca n t o r ,  . a  w i t n e s s  p r o d u c e d  o n  b e h a l f  

o f  th e  d e f e n d a n t ,  b e i n g  d u ly  s w o r n  t e s t i f i e s  a s  f o l -
l o w s :

Direct examination.

By Mr. Budson:

Q. Mr. Cantor, you live in Baltimore?
20 A. Yes.

Q. And you are a brother of Esther Goldberg?
A. Yes.
Q. Do you know Simon Goldberg,, her husband?
A. Yes.
Q. And have known them since their marriage?
A. Yes, sir.
Q. I won’t go- into the troubles they had prior to 

1919, you knew all about those?
A.. Yes,

0̂ Q. Around December, 1919, da you know1 what 
happened between your sister and her husband?

A. Yes.
Q. What?
A. Well, I am coming down here occasionally 

especially most of the time when I come through to 
business to New York. I stopped off at my father’s
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going to see how they are and most of the time I 
came over night and one time I found my sister, she 
is back home to my father.

Q. When was that?
A. When?
Q. Yes?
A. Probably around 1919, around that time, it was 

the second time she left.
Q. The early part of 1920?
A. The early part of 1920, and when I came j q  

around they told me the trouble, what she had 
brought there, that he beat her, she cried for me. I 
seen that time she is v rv  sick mentally and 
physically. Of course, we tried for her for to do 
different if possible, then the physician come and 
we sent her to New York and she was there in some 
hospital. We had private physicians for heir and 
after someone recommended that we should take her 
to White Haven where there is a Dr. Armstrong 
that used to be in Trenton and he was a very good 20 
man, after they examined her. I come from Balti-
more to take her for that purpose. I took her over 
there. She stayed over there about eight months.
I used to pay the checks for her and all the corres-
pondence being that my father doesn’t speak Eng-
lish I made arrangements they should correspond 
with me and let me know how she is. I was getting 
letters most every week or at least any time they 
sent the bill. That was every two months. That 
was at a private sanitarium and they used to send 30 
letters------

The Court: What has all this got to do with it?

Mr. Budson: I didn’t want to stop him.
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Q. Never mind that.
A. Well, I was over there to visit her myself and 

they wanted I should take her back because she is 
mentally unfit not to be there. It is for consumption 
or asthma and that sort, but her mental condition 
they wouldn’t keep her over there on account of 
her mental condition.

Q. Well, what did you do?
A. Then we took her back.

10 Q. When she came back from White Haven, did 
you see Mr. Goldberg?

A. Yes.
Q. Where?
A. I talked to him he should take her home be-

cause she always, as a matter of fact, even today, 
my honest belief is she would have a home and have 
a family------

Mr. Perlman: I object to the testimony as to
20 what his belief is.

Q. Tell us what you know.
A. I spoke to him he should take her back, and 

they should live peaceful and he said that could 
never be, he would rather kill her before he would 
live with her in his house.

Q. When was that?
A. When?
Q. Yes?

30 A. That was one time he took us out for a ride 
to Princeton.

Q. What year was that?
A. I believe that was in 1920.
Q. 1920?
A. I believe that was in 1920, after the second 

time.
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Q. Where were the children then!
A. The children, if I ain’t mistaken, the children 

was here over at my father’s house.
Q. Did you see him after that!
A. I seen him there after that again; I met him 

right across the street from my father’s house, 
right opposite Mr. Rosenthal, right opposite my 
father’s house. I talked to him there, he should 
take her back. He said he wouldn’t do it, he would 
kill her before he would take her back. 10

Q. That’s what was said!
A. Yes, sir.
Q. When was that!
A. Right after she left him. I couldn’t tell the 

date.
Q. You don’t know the exact date!
A. No.
Q. Did you visit her frequently!
A. I come here to Trenton most every month. I 

stop off at Trenton. 20
Q. What did you observe about her physical and j 

mental condition!
A. After she come over here!
Q. Yes!
A. She wasn’t dependable upon anything. I seen 

that and tried to do all I could do for her.
Q. What do you mean, she wasn’t dependable!
A. My mother started to cry for me, oh, many 

times.
Q. Just tell us about her, don’t tell us what your 30 

mother told you, what you would see her do!
A. We couldn’t talk to her. We couldn’t depend 

nothing upon her. She wouldn’t give the right an-
swers many times. She was all right sometimes 
and sometimes she wasn’t giving the right answers.
She wouldn’t do things right. She would lie down 
on the couch and she wouldn’t eat for three days.
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10

Q. That was when?
A. Nineteen twenty and ’21, after the second time 

she comes, she was very bad. Mentally she was very 
bad and so was she physically. I believe she don’t 
weigh today more than 75 or 80 pounds.

Q. Did you ever sit down and talk to her ?
A. Oh, yes.
Q. About going back to her husband?
A. Yes, sir, she would be willing to go back. 

Many times I spoke to her. She was afraid. She 
left him because he made her nervous and she was 
afraid to stay with him in the house because he 
told her he was going to kill her.

Mr. Perlman : That is objected to.

Q. How do you know that?

Mr. Perlman: I object to that as hearsay.

20 The Court : It is competent to show what her atti-
tude of mind was.

Q. Go on.
A. Well, she was so nervous she was afraid for 

her because he told her he was going to kill her. 
I don’t believe he would but he told her and he used 
to sleep with a pistol behind his pillow and she was 
afraid to be in the house herself and that got her 

j nervous and all the beatings she used to get in my 
30 honest belief------

Mr. Perlman: Objected to.

Q. Did you go to visit her in 1921?
A. Yes, every month, about every month, very 

frequently.
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Q. Was there any improvement in her in 1921?
A. Oh, no.
Q. What was her condition?
A. Worse and worse; you must consider that we 

tried to do all we could for her and we had to send 
her to the State Hospital. You see why we would 
give her to the State Hospital. That was the last 
resort. We would have done all we could. As a 
matter of fact we took her to the State. Hospital 
because my people were afraid to stay with her over 
night.

Q. Did you personally take her there?
A. Yes.
Q. You made the arrangement?
A. Yes, my father telephoned for me.

10

Cross-exajnination.

By Mr. Perlman:

Q. Mr. Cantor, when you rode in the machine 
with your brother-in-law------

A. Yes.
Q. That was April 15, 1922, wasn’t it?
A. No, that was before that.
Q. You are sure about it?
A. Well, I couldn’t tell you the exact date. I 

couldn’t tell you the exact date, but I am most posi-
tive that it was before that.

Q. But you don’t know?
A. Not exactly the date.
Q. Was it in 1922?
A, That was before she went to the State Hospi-

tal.
Q. She was in the State Hospital Januarv 29, 

1923?

20

30



150 Isador M. Cantor—Cross

A. Oh, that was before that.
Q. I am asking you whether the ride in the ma-

chine you spoke of was not in 1922, about a year be-
fore? •>

A. No. It was about 1920 or ’21, I think about 
1920.

Q. How often do you say you came to Trenton ?
A. Very frequently. Sometimes I could come 

twice a month and sometimes once a month and
10 sometimes I pass by a couple of months and don’t 

get here.
Q. Up to the end of 1921, how often did you come?
A. About the same thing. I passed through 

Trenton and I stopped over all night to see my peo-
ple.

Q. Did you ever see any of these beatings you are 
talking about?

A. Oh, yes.
Q. The beatings?

20 A. No, the marks, not the beatings.
Q. How do you know they were------
A. That is what she told me, otherwise she don’t 

go away from home for pleasure.
Q. She was in White Haven in 1922?
A. In White Haven she was in 1922.
Q. That was over two years after she left him?
A. That was about two years after she left him. 

I couldn’t tell you exactly the dates. I went down 
there myself to take her.

30 Q. You said you took her?
A. I did.
Q. She was a little bit nervous then?
A. A good bit nervous.
Q. Did you consult a brain specialist about her?
A. In New York.
Q. What did they say?
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A. We should build her up. Her physical condi-
tion might help her for the mental condition. They 
said she is run down and nervous and probably 
building up her physical condition will help her 
mental condition. That is the reason we took her 
to White Haven.

Q. She was run down and nervous?
A. She was run down and nervous, and her physi-

cal condition was bad, too.
Q. They didn’t tell you to take her to an insane 10 

asylum, did they?
A. He tried------
Q. Answer, please, did they tell you to take her 

to an insane asylum? •
A. They told her to consult some more doctors.
Q. When you came to Trenton, during 1920 and 

’21, did you talk to your sister?
A. Yes.
Q. Did you talk to her all right?
A. What do you mean? 20
Q. Did you talk to her about her affairs with her 

husband ?
A. Oh, yes.
Q. Did you ask her why she wouldn’t get along?
A. She told me, she told me to make arrange-

ments that she should go together.
Q. She said he used to beat her?
A. Yes.
Q. And that is the reason she wouldn’t go back? %
A. She was afraid to. If he would promise not 30 

to beat her and treat her better, the children and 
herself, even today she would rather------

By the Court:

Q. Did you go to see the husband when she asked 
you to go see the husband?
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A. Yes.
Q. When!
A. I couldn’t tell you exactly, but that was after 

she left him, about 1920 or ’21. I spoke to him 
several occasions, any time I had a chance to meet 
him. I wouldn’t have offered myself to go, but any-
time I met him on the street I stopped and spoke 
to him. The last time I met him he wouldn’t an-
swer me because I wanted to start a conversation.

10 Q. When was the first time?
A. 1920, when I spoke to him. He was in the 

machine and he stopped across the street from my 
father’s home and I spoke to him and begged him 
they should live together. He said no, he would 
better kill her before he took her home, and I begged 
him on account of the children’s sake, “ And prob-
ably when you get a little older and get settled,”  
and so and so. I did all I could and he didn’t con-
sent to it.

20 Q. You had quite a nice conversation with her 
some time during 1920 and 1921?

A. Yes, I did. I went up that------
Q. She seemed to understand what you said?
A. Oh, she understands even today.

DEFENDANT RESTS.
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S i m o n  G o l d b e r g , b e i n g  r e c a l l e d ,  t e s t i f i e s  in  r e -
b u t t a l ,  a s  f o l l o w s :

Direct examination.

By Mr. Perlman:

Q.. Do you recall any conversation with Mr. Can-
tor, from Baltimore? 10

A. Yes.
Q. When did it take place?
A. I marked it down, the time he was up at my 

house and expressly because I know them people are 
liars and I expected trouble and so I marked it 
down in his presence and he said, “ Why mark it 
down,”  he said, “ It is all right.”  That was April 
15, 1922.

Q. It was after you started suit?
A . Yes. 20
Q. Did you talk to him before ?
A. No, sir, positively not. I never seen him be-

fore 1918 or 1919. I seen him on his father’s house.
He came purposely for a holiday, home, and his wife 
and children and I was there for the holiday too.

Q. Did he ever ask you to take your wife back?
A. No, sir.
Q. In 1922, in the machine, did he ask you to take 

your wife back?
A. In 1922 when I was talking to him he said to 30 

me, “ How about taking Esther back.”  I said, 
“ Yes, I will take her back.”  He says, “ Let’s go 
into his father’s house.”  I said, “ Why,”  I said, 
“ No, I don’t have to go to your father’s house.”
He said, “ Will you take her back.”  I said, “ Yes,
I will take her back, if she comes round to talk to
me.”
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Q. Even after you started suit?
A. Yes, in front of her father’s house, in the 

machine..
Q. During the time in 1920 and ’21 that you saw 

your wife, that you have testified to before, did she 
seem to be normal?

A. Positively, she was just as normal as myself, 
and I am sure I am normal.

Q. Did she answer questions that you put to her 
j q  in a normal and rational manner?

A. Yes, sir, and furthermore, she was up to my 
house—I marked that down too—that was February 
26, 1922, and my boy, William, was sick on measles 
and she rung the bell. She said, “ Can I see the 
boy?”  I said, “ Yes,”  and she come in and she 
asked my boy William, “ How are you, how are you 
making out------

Q. Well, you have testified to that, I think. At 
any time during 1920 or ’21, did she seem mentally 

2Q unsound to you—from her mental appearance?
A. She was just as good as ever.
Q. What do you mean?
A. She was all right, that’s all.

Cross-examination.

By Mr. Budson:

Q. How do you know?
A. I talked to her nicely and she answered me 

everything sensible.
Q. Did you notice her condition as far as weight 

is concerned?
A. No.
Q. Did she grow stouter in 1920 and ’21?
A. No, I think she was about the same.
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Q. How long did you talk to her those times?
A. 15 or 20 minutes.
Q. What were you talking about?
A. Talking to her about going back and so on.
Q. What did you say to her ?
A. I said, “ Esther, why don’t you come back and 

let’s live happy and forget it?”
Q. What did she say?
A. She said, ” No, forget about me. I don’t want 

to come back again. ”  , 10
Q. Didn’t that convince you that it was an un-

sound mind if she refused you?
A. No, if she answered me sensible that way and 

she give me the reason why she didn’t want to come 
back.

Q. Did you tell her you were a man of means?
A. What do you mean?
Q. That you were wealthy?
A. No, I didn’t tell her I am wealthy.
Q. And whether you were or not, you told her 20 

that, didn’t you?
A. What use telling her I am wealthy, because I 

am not wealthy.
Q. Didn’t you tell her you have ample means to 

provide for her?
A. What do you mean?
Q. Plenty of everything for her?
A. Yes, she had everything plentiful.
Q. Did you tell it to her?
A. She knows I had enough. She never was short 30 

of anything.
Q. Did you put down all these conversations with 

your wife too, on paper? And have notes of them?
A. No, sir.
Q. Why not?
A. What is the use. I wanted her to come back.
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Q. Why didn’t you take notes of the dates you 
went to see her? You took particular note of this 
date?

A. I took because you talked to me serious, that 
way and talked serious, that’s the reason I took it.

Q. Her father didn’t come to you?
A. Never did sinee she left.

Mr, Perlman: That is objected to as not cross- 
10 examination.

B e r n a r d  S e l d e n , a witness produced on behalf 
of the petitioner, being duly sworn, testifies in re-
buttal as follows :

Direct examination.

20 By Mr. Perlman:

Q. Mr. Selden, where do you live?
A. 178 Walnut Avenue.
Q. Trenton ?
A. Yes, sir.
Q. Mr. Goldberg lived in your house some time 

recently?
A. Yes.
Q. When?

20 A. October, 1922, until December, 192S.
Q. Do you know his wife?
A. I seen her a couple of times.
Q. Around October, 1922?
A. The latter part of November.
Q. Where did you see her?
A. To my house.
Q. At your house?
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A. Yes.
Q. What was she doing there?
A. She came in2 somebody rang the bell. I didn’t 

know who she was and she said she came to see Mr. 
Goldberg. I called her inside, not knowing who she 
was.

Q. What was said?
A. I said, “ Mr. Goldberg, somebody wants to see 

yon,”  so the children ran down first and they said, 
“ Mamma,”  and I knew who she was.

Q. You didn’t know her at first?
A. No.
Q. Did she speak to you?
A. Yes.
Q. She did speak to you?
A. Yes, sir.
Q. How did she seem?
A. As any other person to me.
Q. Normal?
A. Normal.
Q. Did she answer questions and talk intelligent-

ly?
A. Yes.

By the Court:

Q. When was this?
A. The latter part of November, 1922.
Q. How many times did she come there?
A. I seen her about two or three times.
Q. Did you notice anything unusual ?
A. Nothing unusual.

10

20

30
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Cross-examination.

By Mr. Budson:

Q. Did yon suspect she was not of normal mind? 
A. I didn’t know anything.
Q. Yon just looked at her?
A. Yes, and spoke to her.
Q. And from her appearance she looked normal? 

IQ A. By appearances and by her conversation she 
seemed so.

Q. She might have been stark crazy for all you 
know?

A. I couldn’t tell you.

Mr. Perlman: If your Honor please, I would 
like to get Dr. Cotton here as a witness?

The Court: All right, we will continue this case 
2Q until tomorrow at two o ’clock.



Henry A. Cotton—Direct 159

IN CHANCERY OF NEW JERSEY.

Between
Simo n  Go l dbe r g ,

Petitioner,
and

E s t h e r  Go l d be r g ,
Defendant.

On Petition, &c. 
Testimony.

10

TESTIMONY.

Testimony taken in the above entitled cause, at 
the State House, Trenton, New Jersey, on Tuesday, 
the sixth day of January, 1925, at 2 :15 P. M.
Before H o n . M a l c o l m G. B u c h a n a n , Vice Chan- 20 

cellor.

Appearances, as heretofore noted.

H e n r y  A. Co t t o n , a witness produced on behalf 
of the petitioner, being duly sworn, testifies as fol-
lows :

30
Direct examination.

By Mr. Perlman:

Q. Your name is Dr. Henry A. Cotton?
A. Yes, sir.
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Q. You are the medical director of the New Jer-
sey State Hospital, are you not?

A. I am.
Q. Doctor, have you had any experience with 

mental or brain diseases?
A. For the last twenty-five years I have been 

connected with mental work. It has been my spe-
cialty.

Q. You are a graduate physician?
10 A. Yes.

Q. From what college?
A. The University of Maryland in Baltimore.
Q. And you studied mental diseases in Europe?
A. Yes, in Munich, Germany.
Q. You are a member of the British Medical So-

ciety?
A. Yes.
Q. And how many members are there of that so 

ciety in this 'country ?
20 A. Two or three of them.

Q. Have you lectured anywhere on mental dis-
eases?

A. I lectured at Princeton in the psychological 
department, Princeton University.

By the Court:

Q. Your study and work have been directed ex-
pressly if not exclusively for a number of years 

30 past toward mental diseases?
A. Yes, sir.
Q. Doctor, would you say that a mental expert, 

who examines a patient in 1923 for the first time, 
would be in a position to tell anything of the mental 
condition of that person in 1920 or 1921?

A. I wouldn’t be able to tell on the examination 
alone.
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By the Court:

Q. Would that be true as to all kinds of mental 
affliction or affection?

A. Well, it would be most mental conditions. You 
would have to know something about the history 
of the patient, an examination by itself with soften-
ing of the brain or paresis you might be able to tell, 
although I have seen cases that were cases of pare-
sis or brain syphilis very much demented which ap- 10 
parently hadn’t been sick but a few months, al-
though we would probably consider from seeing the 
patient for the first time that they had been that 
way for a long time. Certain types of cases you 
might surmise they had been sick a long time, but 
I don’t see how it is possible to say positively in a 
given case that the mental disease had been of such 
a long duration.

Q. Have you seen or examined Esther Goldberg, 
a patient at your institution? 20

A. I have.
Q. Are you familiar at all with her case?
A. Somewhat.
Q. You have her record before you?
A. I  have.
0. From the examination of her and her case 

and her record, would you say that a mental expert 
could tell-—one who examined her in 1923—what 
her condition was in 1920 or 1921?

30
Mr. Budson: That is objected to. The record 

he holds in his hands is not established.

The Court : I presume you are entitled to have it 
established.
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Q. What record do you have in your hand?
A. The regular history and record and examina-

tion of Esther Goldberg at the State Hospital at 
Trenton.

By the Court:

Q. The official record?
A. Yes.

10 Q. And that is the one made under the supervi-
sion of Dr. Pierson?

A. Dr. Pierson made the initial examination in
1923.

Q. Has this record been under his supervision?
A. Yes, sir, been in the hospital tiles, added to by 

other doctors.
Q. It is the only record kept there ?
A. It is the only record kept there, yes, sir.
Q. And it is the one to which he would refer in 

20 his work in connection with this patient?
A. Yes.
Q. What was the answer to the question?
A. I don’t remember the question.
Q. (Stenographer repeats the question) and by 

the record, the record is the one of which you have 
just spoken?

A. I don’t see how one could make a diagnosis 
of mental trouble in 1923, make a diagnosis from an 
examination made in 1923 of the patient’s condi- 

30 tion in 1920 or ’21.
Q. Would you say then, that a mental expert, who 

examined such a patient in 1923, could tell whether 
or not that patient knew the difference between 
right and wrong in 1920 or ’21 as for example an 
act of desertion as concerns an act of desertion of a 
wife by the husband?
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A. I don’t quite get the question.
Q. (Stenographer repeats the question.)
A. I personally would not be able to make such a 

distinction.
Q. Do you think any other mental expert could 

make such a distinction?
A. Well, I could only say for myself that I would 

not want to make a distinction, that is, give an opin-
ion as to her mental condition at that time.

Q. Because you think your opinion in such a case 10 
would be unreliable?

A. Yes.
Q. It would be?
A. Yes, it would be problematical and conjec-

tural.
Q. Did you see Esther Goldberg or examine her 

in 1917, ’18 or ’19?
A. There is a record of her husband bringing her 

to me some time in 1918, if I recollect correctly and 
at that time I advised having her teeth extracted 20 
and tonsils out. She had very bad teeth..

Q. It was for her teeth and tonsils?
A. Yes.
Q. Was she insane at that time?
A. She was not insane at that time. She was 

brought in consultation because she was nervous.
Q. It was nervousness?
A. Yes, sir.
Q. And nervousness is not insanity?
A. No. 30
Q. If she was certified by physicians to be insane 

m 1923, would you say it was possible for her to 
be sane in 1922?

A. Perfectly possible.
Q. Even as late as October or November, 1922?
A. Yes.
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Cross-examination.

By Mr. Bndson:

Q. What is the affliction that Esther is suffering 
from, Doctor?

A. Well, I think it is a question as to diagnosis. 
The diagnosis made in the record here is constitu-
tional, psychopathic state with episodes, episodes 

10 of excitement*

By the Court:

Q. That is not very apprising ?
A. No, it is not.
Q. That means simply mental affliction?
A. Yes, a nervous psychopathic individual more 

or less queer, perhaps, not necessarily insane but 
nervous, neuresthenic or things of that type. That 
is based largely upon Jhe history, perhaps given by 
the parents. I didn’t make that diagnosis myself, 
and I don’t know today what one would call her, 
really. That is the mental diagnosis. She is now 
more or less deteriorated and well disoriented. I 
talked to her today. She said it was June. I asked 
her to look out of the window and asked her if she 
ever saw snow in June and she said, “ Well, it must 
be July.”  She has had several attacks of asthma 
and kept in bed most of the time. She talks in this 

. rambling way, irrelevant, flighty way. She wanted 
to know if she could go home right away and didn’t 
seem to appreciate her condition at all.

Q. Was this examination made today?
A. Yes, I saw her today.
Q. What would you call her disease after your 

examination today?



Henry A. Cotton—Cross 165

A. As I say it would be very hard to place her.
It is a peculiar type of ease. She has had these 
more or less periodic episodes. I would say she 
was more or less deteriorated mentally. Whether 
you would call that dementia praecox—that is the 
name it would «come under probably—a ohronic 
progressive condition.

Q. How many times have you examined her since 
she has been there?

A. I don’t know. *0
Q. Approximately?
A. I don’t know. I am in the Dix Building, 

where she was for a long time.
Q. Doesn’t your records show personal attention?
A. No, it don’t show personal examination. I 

might see her every day for a while and might not 
see her for a week.

Q. Does it show examinations made by others 
than you?

A. Yes. 20
Q. Who?
A. Dr. Pierson,
Q. Any others?
A. Dr. Stone.
Q. He is a physician there?
A. Yes.
Q. But it doesn’t show yourself?
A. No.
Q. And these doctors are more in contact with 

her than you are? '30
A. Yes.
Q. And they have a greater chance to observe 

and study her than you have?
A. Well, possibly. I see all cases. I am in the 

wards every day practically when I am there and 
see these people and talk to them and anything
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special that comes up, and if there is anything par-
ticular, and if they come in a routine way I don’t 
examine them personally.

Q. These men, while not in your class as mental 
experts, Dr. Pierson and Dr. Stone, they are cap-
able men?

A. Very capable men, they are.
Q. And you place reliance in them?
A. Yes.

1*  Q. And in meetings of your staff, when they re-
port to you a case or a certain condition as consti-
tutional psychopathic state with episodes, you 
place reliance upon them?

A. Well, no two people agree on diagnosis. I 
disagree with that diagnosis.

Q. Did you mark in this history that you dis-
agreed with the diagnosis?

A. No.
Q. You did not?

?0 A. No.
Q. Why not?
A. It is not important. The question I am in-

terested in is the treatment.
Q. Did you suggest a different course of treat-

ment?
A. No.
Q. Why not?
A. She has had quite a lot of treatment.
Q. When did you think this dementia praecox set

30 in?
A. The cases often begin as she began, nervous 

episodes and periods of normal condition and then 
getting succeeding attacks more severe. I would 
say her condition today was that of deterioration. 
When deterioration started in, I don’t know.
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Q. Let me ask yon this question, assuming you 
had not had this history of the case before you of 
Esther Goldberg, and assuming you made your first 
examination today for the first time of the patient, 
would you have been able to tell this Court as to 
whether or not her troubles began in 1923?

A. Whether her troubles began?
Q. Yes, whether her insanity began in 1923 or 

whether it just came today?
A. No, I would say she was deteriorated. It is 10 

much more of a deterioration than when she was 
committed to the hospital.

Q. Assuming you didn’t have this history of the 
case before you and assuming the patient was 
brought before you the first time today, would you 
have been able to tell from her mental condition to-
day as to when the process of deterioration com-
menced ?

A. No, not without a history.
Q. You would not? 20
A. No.
Q. You understand what I mean?
A. I think I do.
Q. You couldn’t tell whether it commenced in 

1923?
A. No.
Q. Or 1922?
A. No.
Q. Or. 1921?
A . No. ' 30
Q. And the same thing is true of the patient in 

1923, which was brought to you, you couldn’t tell 
if the condition had begun at any certain period?

A. No.
Q. But it was there?
A. Yes.
Q. And it had begun some time before?
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A. Yes.
Q. Because it didn’t grow out of a clear sky!
A. No.
Q. That is true!
A. Yes, it might have been a day before.
Q. And it might have been five years before!
A. It might have been ten years ago.
Q. It might have been any time!
A. Yes.

10 Q. When Dr. Pierson speaks of a constitutional 
• psychopathic condition, what does he mean by con-

stitutional!
A. Constitutional is supposed to be a defective 

type, a person who is born with more or less ner-
vous instability which predisposes to mental trou-
ble.

Q. I f  he were correct in his diagnosis, then this 
state of insanity might have been there since she 
was two years old or five years or ten!

20 A. It might have been there from birth, yes, but 
I doubt it.

Q. It might have been!
A. I doubt it.
Q. Patients that are affected with this kind of 

disease have lucid intervals, have they not!
A. Yes.
Q. Did she have any today!
A. No, I wouldn’t say she was lucid today.
Q. You would not!

W A. No.
Q. None at all!
A. No.

By the Court:

Q. Does she, at the present time, have lucid in-
tervals !
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A. She may be clearer at times than at others, 
but there has been practical no improvement since 
she came in the hospital. She has been about the 
same all the time, according to the records.

Q. You mean she has had no lucid intervals since 
she has been at the hospital?

A. I have not seen her personally in any, so I 
couldn’t say. Some days she., might be clearer than 
others, but certainly she was not clear today.

Q. She may be clear tomorrow for all you know? 10
A. Well, I doubt very much in her present con-

dition that she has many days in which she is very 
clear.

Q. The first time you examined her was in 1918?
A. Yes.
Q. Where was it?
A. Where?
Q. Yes.
A. I don’t recall whether it was the State Hospi-

tal or Mercer. 20
Q. At one of them?
A. Or at my office.
Q. Her husband brought her to you?
A. Yes.
Q. Do you recall the conversation between her 

husband and yourself at that time?
A. I don’t recall.
Q. You don’t remember?
A. No.
Q. For what purpose did he bring her? 30
A. Because she was nervous and she had a lot 

of bad teeth and tonsils.
Q. And you advised her?
A. Which I thought was the cause of her ner-

vousness.
Q. And that is what you explained to him?



170 Henry A. Cotton—Cross

A. Yes.
Q. But he didn’t know?
A. No.
Q. He brought her to you because he told you she 

wasn’t right in her head?
A. No, I don’t remember that.
Q. What was her conversation?
A. I can’t remember, seeing a dozen people a 

day.
IQ Q. You didn’t treat the tonsils?

A. No, but I diagnosed the case.
Q. You don’t treat tonsils?

* A. No, but I diagnose conditions of that kind.
He brought her because she was nervous.

Q. Because she was nervous?
A. Yes.
Q. He told you, however, that she wasn’t right?
A. Not that I know of, because if there was a •

question of her being insane, I wouldn’t have sent
2Q her off to have her teeth and tonsils attended to, 

outside. I would have her put in the hospital. I 
don’t treat them on the outside.

Q. Do you keep a record of them?
A. I do.
Q. Why didn’t you bring your record in court 

today ?
A. I haven’t had time to do it. I was in the 

operating room all morning.
Q. You were not subpoenaed in this case?

30 A - Yes- . , , ,
Q. And you ought to bring all the books you had.

Didn’t you think it would be material to show your 
diagnosis of her in 1918?

A. I think that is self-evidential. I sent her to 
a doctor to have her teeth out and her tonsils. If 
she was insane I would not have done that, cer-
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tainly. That is not my method of procedure. If 
there is any mental trouble I have them put in the 
hospital.

Q. If there is mental trouble?
A. Yes.
Q. Immediately?
A. Immediately, either Mercer or the State Hos-

pital.
Q. You can’t say whether there was an examin-

ation of her mental condition or not?
A. I probably did. U
Q. And probably didn’t?
A. I probably did.
Q. But you are not certain?
A. Well, I make an examination of every case 

that comes for consultation. I go over them and 
satisfy myself.

Q. Every case?
A. Yes.
Q. Would you say her mentality was perfect at on 

that time ? ^
A. I don’t recall that, but from the procedure 

taken I would say I considered her sane at that 
time.

Q. From the procedure taken?
A. Yes.
Q. The reason you state you disagreed with this 

diagnosis of Esther Goldberg, was because it is 
more or less conjectural, is that right?

A. How do you mean ? _ ~
. Q* That was your testimony, that in your opin-
ion—

A. When I used that word as to whether she was 
insane in 1920 or ’21, I said it would be a matter 
of supposition.

Q. Isn’t all medical opinion conjectural and 
problematical?
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A. Yes, largely.
Q. And Dr. Pierson’«  conjectural suppositional 

and problematical opinion may be right?
A. Yes.
Q. Is that true?
A. Yes.
Q. And yours may be wrong?
A. Mine may be wrong, I am not infallible.

10 By the Court:

Q. What is the distinction you draw between the 
constitutional psychopathic condition with episodes 
and dementia praecox?

A. The distinction between them?
Q. Yes.
A. Well, at the beginning of trouble o f this kind 

the whole mental, trouble does not apparently------
Q. Which kind?

20 A. Dementia praeeox. She had episodes of sev-
ere mental disturbances and thé doctor examining 
her thought this was based on constitutional con-
dition which predisposes to this mental condition. 
At that time it hadn’t unfolded, so to speak. It 
was just beginning, apparently, and now I would 
say she was very much more deteriorated. It has 
become very progressive.

Q. The distinction is that in the constitutional 
psychopathic state it is as you state, congenital,

30 whereas dementia praecox has its inception at a 
certain definite period in the lif etime ?

A. Not necessarily, it might be predisposed or 
might not in some cases. In some cases there is 
the constitutional element because here again the 
physician does not see the patient during the early 
life. We consider the unstable type like girls in
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reform schools, that is a constitutional psychopa-
thic condition. Some people may get more incor-
rigible and may land in State prison or get into 
more difficulties, but unless they are sent to us for 
treatment, they don’t get into the State Hospital. 
They are not the type that comes later on. None 
of our patients, who come into the State Hospital, 
give a history of five or ten years of being in the 
girl’s home. They do not seem to be of that type. 
That is my conception of what I consider a consti- 10 
tutional psychopathic state—moral delinquency 
neuresthenic, etc.

Q, The question is merely a difference in term-
inology?

A. Yes, you see a case on first examination where 
the psychosis would not develop to the point where 
you could make a very definite prediction of what 
was going to be done. The prognosis of this case 
was put down as “ guardedly favorable.”  The out-
come was considered to be good and the cause focal 20 
infection, that is, chronic sepsis but the prognosis 
has not been verified, that is, she has got worse in-
stead of better.

Q. How does that case of focal infection fit in with 
the diagnosis of constitutional psychopathic condi-
tion?

A. I think a great many of them are mentally 
unstable and a toxic factor like alcohol—these people 
are mostly unstable and with the addition of alcohol 
will show a distinct mental trouble, the same with 30 
these cases. If we add to the instability chronic in-
fection of the teeth, the tonsils, the stomach,, etc., 
then you would produce a more distinct psychosis.

Q. It would be the immediate and exciting cause ?
A. Yes.
Q. That is what you mean?
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A. Yes, and some of the psychopathic states which 
we call constitutional may be directly and largely 
the result of infection plus your constitutional 
previous condition. Put it that way.

Q. Is there a sharp and clear distinction, a sharp 
and clear and distinct dividing line between neurosis 
and psychosis'?

A. No, sir, they merge into one thing and many 
years ago we diagnosed as neurotic certain cases 

IQ which are found later to be mental cases. Periodic 
attacks, in many cases the first attacks, are nervous 
states. They recover from that and go on ten years 
or they may only stay well a year and each suc-
ceeding attack becomes more severe until they 
finally wind up in an institution, and have psychosis. 
You can make a first diagnosis of constitutional 
psychopathic state and you can say probably, ‘ * This 
patient will get well,”  but she has gone on to a dis-
tinct mental trouble and is getting worse.

2Q <̂ . Mrs. Goldberg?
A. Yes.
Q. Then, is it possible that the condition of 

neurosis, which you found in 1918 was the com-
mencement of the condition which has now pro-
gressed to the point which you have described?

A. I should think that was undoubtedly the be-
ginning! of her trouble, but not continuous. She was 
apparently well after that for a long period of time. 
After the clearing up of her tonsils and teeth.

3Q Q. What knowledge have, you of that?
A. The statement of her husband.
Q. Statements from others?
A. Yes, sir.
Q. You say the husband made those statements to 

you?
A. Yes.
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Q. Doctor Cotton, when did the husband make 
those statements to you?

A. When?
Q. Yes.
A. I think it was when they visited me, sometime 

ago, at the State Hospital.
Q. That was all in preparation for this case, is 

that what you mean?
A. Yes.
Q. In preparation for this present case ? 1 n
A, Yes, sir. * ■

Be-direct examination.

By Mr. Perlman:

Q. Doctor, a person may be neurotic or suffer from 
neurosis and know the difference between wrong and 
right?

A. Oh, yes.
Q. That is true, isn’t it? 20
■A-* Yes, it doesn’t' mean they are legally insane at all.
Q. When you say neurosis gradually goes into 

psychosis you mean physically speaking, not perhaps 
legally speaking, with the distinction of right and 
wrong, in your mind?

A. No, if I understand you ; I was considering the 
.question of whether there was a sharp dividing line 
between neurosis and psychosis.

Q. Medically speaking? 30
A. Yes, sir.

BOTH SIDES BEST.
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B u c h a n a n , Y . C. (After argument:)

The petition is by the husband* for divorce from 
his wife on the ground of desertion. There is a 
counter-claim, by the wife for divorce on the ground 
of constructive desertion.

The proofs fail to show any evidence to substan- 
10 tiate the claims of the wife set up in the counter-

claim, and as Counsel acknowledges that that cause 
of action is abandoned, the counter-claim will be 
dismissed.

On the husbands petition the situation is con-
siderably more difficult. The burden of proof, how-
ever, is upon the husband to show that the wife was 
guilty of desertion of - the statutory character 
namely, a desertion which was wilful in its inception, 
continued wilful during its entirety and continued 

20 for a period of two years and that it was as well, 
• during that time, obstinate.

The particular difficulty that arises) in the present 
case is as to the proof of the wilful character of that 
desertion. I find myself unable to conclude that the 
husband has borne that burden of establishing: the 
wilful character of that absence by the wife during 
that entire two years. The wifej it appears, left in 
December of 1919 and the petition for divorce was 
filed, if I recall correctly, in! February, 19-22*, so that 

30 the cause of action sued on was for a desertion com-
mencing or alleged to have commenced? in December, 
1919, (I think, December 28,) and which matured 
or became complete on December 28 or 29 of 1921. 
There is a period of a month of a month and a half 
between the alleged maturing of this cause of action 
and the commencement of this suit. I am not satis-
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fied from the testimony as to the mental condition 
'of this wife that the husband has shown that she 
¡was, during the time that she was; absent from him, 
prior to the commencement of this suit, of a mental 
condition capable of rendering her absence from him 
a wilful desertion, I do not mean by that her then 
condition; was such constantly during this two years 
period that she was unable to determine for herself 
the legal nature and effect of her act, to determine 
the moral guilt of her conduct, but the burden of 10 
proof is upon the petitioner and it is for him to 
establish that during' all of that time her mental con-
dition was such as to make her absence a volitional 
aet, a lawful desertion as the statute requires.

Now it appears by the evidence' that she is now 
insane, that she is now suffering from a psycho-
pathic condition of one kind or another which, ac-
cording to the testimony, is practically constant from 
and since approximately the first of January, 1923, 
and there is other testimony which makes it evident 20 
or makes it at least doubtful upon a balancing of 
the testimony as to whether or not there were not 
periods prior to February, 1922, and prior to Decem-
ber 28 or 29, 1921, when a mental condition of that 
kind existed in her and if so, and if those periods 
occupied a total of only a few weeks,, it is evident 
that there had not elapsed between the time of the 
commencement of the separation and the time of the 
commencement of this suit a total period of two 
years, during which the absence or separation was 30 
a volitional one on the part of this defendant. For 
that reason I will advise a decree dismissing both 
the petition and the counter claim. It is not a case 
where counsel fees or eosts should be imposed. Each 
side will have to stand its own share of the expenses.
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EXHIBIT D1— 1.

BILL FOR MAINTENANCE 
(Filed June 23, 1915.)

IN CHANCERY OF NEW JERSEY 
TO HIS HONOR, EDWIN ROBERT WALKER, 

Chancellor of the State of New Jersey.
10 Humbly complaining shows unto your Honor, your 

oratrix, Esther Goldberg, of the City of Trenton, 
in the County of Mercer and State of New Jer-
sey:

1. On the eighth day of December, in the year 
nineteen hundred and twelve, she was lawfully mar-
ried to her present husband, Sol Goldberg, in the 
City of New York, in the State of New York, by Rev-
erend Macht, a Jewish Rabbi.

2. After her said marriage, your oratrix and the
20 defendant, her said husband, went to reside at No.

618 North Olden Avenue, in the City of Trenton, 
County of Mencer and State of New Jersey, and 
there lived together until the fifteenth day of June, 
nineteen hundred and fifteen, a period of about two 
and one-half years, where they cohabited until your 
oratrix was compelled to leave said home as here-
after complained of.

3. There has been born to your oratrix and her 
said husband, as the fruit of their marriage, one

20 child, William, who is but nine months of age and 
is in the custody of your oratrix.

4. Your oratrix and the defendant cohabited at 
the aforementioned address without interruptions 
until the said fifteenth day of June, nineteen hun-
dred and fifteen, when she was compelled to sepa-
rate herself from him because of his extreme cruelty
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to her, as hereinafter set forth. Almost from the 
beginning of her married life, your oratrix has suf-
fered from the violent and ill-governed temper of 
her husband. That these attacks first verbal, and 
then physical continued incessantly and uninter-
ruptedly throughout their conjugal relations, until 
they culminated in the instances now particularly 
described. On or about the first day of October, nine-
teen hundred and fourteen, immediately following 
the birth of the aforesaid child, the defendant fell 10 
into an unprovoked fit of rage and struck your 
oratrix with his fists in and about her face causing 
blood to flow from her mouth. Shortly thereafter, 
on or about the fourth day of November, nineteen 
hundred and fourteen, the defendant grabbed your 
oratrix about the throat with his hands and pro-
ceeded to choke your oratrix causing her to fall to 
the floor after which the defendant kicked her into 
insensibility. Within a few days thereafter, the de-
fendant in another fit of rage threw your oratrix 20 
down the stairs of her home and then kicked her on 
and about her head and body causing her to faint 
from the extreme pain. On this occasion your oratrix 
was compelled to go to the home of her father in an-
other part of the same city, fearing to stay in the 
same house with the defendant, but returned with 
her mother later in the evening, being persuaded to 
do so by her parents, and entered the house and 
locked herself in her room. On or about the fourth 
day of May, of the year nineteen hundred and fifteen* 30 
the defendant threw a large piece of salt meat at 
your oratrix with great force, striking her in the 
lace and then threw the cutting board on which the 
meat had been, at her striking her about the head. 
Then striking her on the head with his fists until a 
neighbor hearing your oratrix’s cries and screams
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came in and demanded him to desist, but upon her 
departure, again struck her on the top of her head 
felling your oratrix to the floor and causing her to 
become unconscious. Your oratrix then reported 
this assault to the Police, and the defendant was 
summoned to the police court, and there warned that 
a recurrence of the assaults would be punished by 
imprisonment. On or about the ninth day of June,

- nineteen hundred and fifteen, the defendant said to 
10 your oratrix, “ I will kill you, I don’t care what they 

will do to me.”  This remark and the continued as-
saults of the defendant, who is of powerful physique 
and gorilla strength,—haring formerly been a black-
smith-—, has put your oratrix in fear of her life at 
the hands of the defendant, and fearing that the 
defendant would use a revolver of high caliber which 
he kept in his room, your oratrix locked herself in 
a room of the house. On numerous occasions the de-
fendant has stated to your oratrix that he Would not 

20 tell her to get out, but would make it so damned hot 
for her that she would have to leave him. On one 
occasion he spat in the plate of your oratrix, while 
she was eating and then urinated on the floor of the 
kitchen while she was scrubbing. On several occa-
sions he would eat the food prepared for him by your 
oratrix and throw the remainder into the sink. In 
the numerous fits of high temper indulged in by the 
defendant he called your oratrix a whore and other 
vile names. Finally on the fourteenth day of June, 

20 nineteen hundred and fifteen, in the presence of a 
woman engaged in washing the clothes, without pro-
vocation, the defendant beat your oratrix with his 
fists on and about her body, causing severe hurts, 
and pulled her hair, the said injuries causing her to 
go to bed and summon a physician, who is now treat-
ing your oratrix for the injuries resulting from the
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defendant’s inhuman treatment. Your oratrix states 
that her back and arms are covered with severe 
bruises and black and blue marks. Your oratrix 
fearing further harm from the defendant, and being 
nervous, ill and being unfit to perform the duties 
as a wife and being unable to reclaim him to a sense 
of duty by kindness, and it appearing that further 
cohabitation with the defendant must be attended 
with grave danger to her life, and being in great 
fear, anguish and discomfort, your oratrix left the *0 
defendant’s house, and, fled to the home of her 
parents at No. 78 Union Street, Trenton, New Jersey. 
Your oratrix says that from the defendant’s past 
extreme cruelty and abusive treatment of her and 
his personal hatred for her, it would be unsafe and 
improper for her to return to the defendant, and 
live with him as his wife.

5. Your oratrix shows that she is now dependent 
for the support of herself and child on her aged par-
ents, who are not financially able to support her. 20

6. Your oratrix charges that the defendant is 
possessed of a retail saloon business at No. 618 
North Olden Avenue, Trenton, New Jersey, and that 
defendant’s profits from said business average about 
one hundred dollars per week, that he is the owner 
of a large amount of real and personal property ; 
that he is the owner of three houses and lots, 616, 618 
and 620 North Olden Avenue, Trenton, New Jersey, 
one of which is a valuable saloon property in which
he conducts his business, and that he has a bank «*-. ¿Q 
count in the Mercer Trust Company and The Tren-
ton Banking Company, in the City of Trenton, the 
amount of said deposits, your oratrix has been un-
able to ascertain. That your oratrix placed the sum 
of five hundred dollars in the joint names of the ora-
trix and defendant at the solicitation and command
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of the defendant, over which snm the defendant has 
assumed control, by forcing the oratrix to sign checks 
before filling in the amount thereof; that the defen-
dant is about twenty-six years of age and is of good 
health and of great strength; that he is, by his per-
sonal attention to his business, capable of earning 
the aforesaid weekly sum, and that defendant is 
abundantly able to maintain and support her and her 
child in a manner suitable to their position.

10 In consideration whereof and forasmuch as your 
oratrix can only be relieved in this court; to the end, 
thereforefthat the said Sol Goldberg may answer the 
premises, but without oath, and that he may be or-
dered and decreed to provide such suitable support 
and maintenance, to be paid by and provided by 
him, or made out of his property for your oratrix 
and the infant child of the said marriage, for such 
time as the nature of the case and the circumstances 
of the parties render suitable and proper in the opin-

20 ion of the court; and that the said defendant may be 
compelled to give reasonable security for such main-
tenance and allowance, and to pay the same from 
time to time under the compulsory orders of this 
honorable court, as provided by the statute; and 
that he may be required to pay to her a reasonable 
weekly allowance and a proper amount for counsel 
fees during this suit; and that she may have such 
other or further relief in the premises as your Honor 
shall deem meet.

May it please your Honor, the premises consid-
ered to grant unto your oratrix a writ of subpoena, 
to be directed to the said Sol Goldberg, therein and 
thereby requiring him, on a certain day and under 
a certain penalty therein to be expressed, to be and 
appear before your Honor in this honorable court, 
Ihen and there to answer the premises, and to stand
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to and abide and perform such order and decree 
therein as to your Honor may seem meet.

J. Albert Homan 
Solicitor for Complainant. 

James and Malcolm G. Buchanan,
Of Counsel.

40/105
IN CHANCERY OF NEW JERSEY.

_______ 10
[Endorsed]

BETWEEN
Esther Goldberg

Complainant,
and

Sol Goldberg
Defendant.

BILL OF COMPLAINT.
______  20
J. Albert Homan, Sol’r.,

#26 West State St.,
Trenton, N. J.

Filed
June 23, 1915 
Robert H. McAdams 

Clerk

30
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EXHIBIT D l—2.

IN CHANCERY OF NEW JERSEY.

On Bill, &c. 
Petition for Alimony.

To his Honor, Edwin Robert Walker,
Chancellor of the State of New Jersey.

The petition of Esther Goldberg, the above named 
petitioner, respectfully shows:

1. She has recently filed her bill of complaint in 
this cause, against her husband, Sol Goldberg, al-

20 leging therein that because of the extreme cruelty 
of her husband, the defendant, she was compelled to 
leave the home of the defendant on the fifteenth day 
of June, 1915, as hereinafter set forth.

2. Process of citation is about to be served on the
said defendant.  ̂ ^

3. The charge made in her said bill is true, and she 
is ready to maintain and prove, as your honor shall 
direct.

4. One child has been born of said marriage, to- 
^0 wit, William Goldberg, age nine months, now in the

custody of your petitioner.
5. Petitioner and defendant cohabited at 618 North 

Olden Ave., in the City of Trenton, County of Mer-
cer, and State of New Jersey, without interruption 
from the date of their marriage until the fifteenth 
day of June, nineteen hundred and fifteen, when she

Between, \
Esther Goldberg, I 

Complainant ( 
10 and [

Sol Goldberg, \
Defendant. /
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was compelled to separate from him, because o f his 
extreme cruelty to her, as hereinafter set forth. A l-
most from the beginning o f her married life, your 
petitioner has suffered from the violent and ill-gov-
erned temper of her husband. That these attacks 
first verbal, and then physical continued incessantly 
and uninterruptedly throughout their conjugal rela-
tions, until they culminated in the instances now par-
ticularly described. On or about the first day of 
October, nineteen hundred and fourteen, immediately 10 
following the birth of her child, the defendant fell 
into an unprovoked fit of rage and struck your peti-
tioner with his fists in and about her face causing 
blood to flow from, her mouth. Shortly thereafter, 
on or about the fourth day of November, nineteen 
hundred and fourteen, the defendant grabbed your 
petitioner about the throat with his hands and pro-
ceeded to choke your petitioner, caused her to fall 
to the floor, after which the defendant kicked her into 
insensibility. Within a few days thereafter, the de- 20 
fendant in  another fit of rage threw your petitioner 
down the stairs of her home and then kicked her on 
and about her head and body causing her to faint 
from the extreme pain. On this occasion your peti-
tioner was compelled to go to the home of her father 
in another part of the same city, fearing to stay in 
the same house with the defendant, but returned 
later in the evening, being persuaded to do so by her 
father, and entered the house and locked herself in 
her room. On or about the fourth day of May, of 20 
the year nineteen hundred and fifteen, the defendant 
threw a large piece of salt meat at your petitioner 
with great force, striking her in the face and then 
threw the cutting board on which the meat had been, 
at her striking her about the head. Then striking 
her on the head with his fists until a neighbor, hear-
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ing your petitioners cries and screams, came in and 
demanded him to desist; but upon the departure of 
the neighbor, again struck her on the top of her 
head felling your petitioner to the floor and causing 
her to become unconscious. Your petitioner then 
reported this assault to the police, and the defen-
dant was summoned to the police court and there 
warned that a recurrence of the assaults would be 
punished by imprisonment. On or about the ninth 

10 day of June, nineteen hundred and fifteen, the de-
fendant said to your petitioner, “ I will kill you, I 
don’t care what they will do to me.”  This remark 
and the continued assaults of the defendant, who is 
of powerful physic and gorilla strength,—having 
formerly been a blacksmith—, has put your peti-
tioner in fear of her life at the hands of the defen-
dant, and fearing that the defendant would use a 
revolver of high caliber which he kept in his room, 
your petitioner locked herself in a room of the house, 

20 until the following morning. On numerous occasions 
the defendant has stated to your petitioner that he 
would not tell her to get out, but would make it so 
damned hot for her that she would have to leave 
him. On one occasion he spat in the plate of your 
petitioner, while she was eating and also urinated 
on the floor of the kitchen while she was scrubbing. 
On several occasions he would eat the food prepared 
for him by your petitioner and throw the remainder 
in the sink. In the numerous fits of high temper in- 

30 dulged in by the defendant he called your petitioner 
a whore and other vile names. Finally on the four-
teenth day of June, nineteen hundred and fifteen, 
in the presence of a woman engaged in washing the 
clothes, without provocation, the defendant beat your 
petitioner with his fists on and about her body, caus-
ing severe hurts, and pulled her hair, the said in-
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juries causing her to go to her bed and summon a 
physician, who is now treating your petitioner for 
the injuries resulting from the defendant’s inhuman 
treatment. Your petitioner states that her back and 
arms are covered with severe bruises and black and 
blue marks. Your petitioner fearing further harm 
from the defendant and being nervous, ill and being 
unfit to perform the duties of a wife and being un-
able to reclaim him to a sense of duty by kindness, 
and it appearing that further cohabitation with the 10 
defendant must be attended with grave danger to 
her life, and being in great fear, anguish and dis-
comfort, your petitioner left the defendant’s house, 
and fled to the home of her parents at No. 78 Union 
Street, Trenton, New Jersey. Your petitioner says 
that from the defendant’s past extreme cruelty and 
abusive treatment of her and his personal hatred for 
her, it would be unsafe and improper for her to 
return to the defendant, and live with him as his 
wife. 20

6. Your petitioner shows that she is now depen-
dent for the support of herself and child on her aged 
parents, who are not financially able to do so.

7. Your petitioner charges that the defendant is 
possessed of a retail saloon business at No. 618 North 
Olden Avenue, Trenton, New Jersey, and that the 
defendant’s profits from said business average about 
one hundred dollars per week, that he is possessed 
of a large amount of real and personal property; 
that he is the owner of three houses and lots 616, 618, 30 
620 North Olden Avenue, Trenton, New Jersey, one
of which is a valuable saloon property in which he 
conducts his business, and that he has a bank ac-
count in The Mercer Trust Company and The Tren-
ton Banking Company, in the City of Trenton, the 
amount of said deposits, your petitioner has been
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unable to ascertain. That your petitioner placed the 
sum o f  five hundred dollars in the joint names o f the 
petitioner and def endant at the solicitation and com-
mand of the defendantj over which sum the defen-
dant has assumed control, by forcing the petitioner 
to sign cheeks before filling in the amount thereof; 
that the defendant is about twenty-six years of age 
and is of good health and of great strength; that 
he by his personal attention to his business, is cap- 

^  aMe of earning the aforesaid weekly sum, and that 
defendant is abundantly able to maintain and sup-
port her and her child in a manner suitable to their 
position.

8. She prays that an order may be made requir-
ing the defendant to pay her a proper allowance for 
her support and maintenance, and that of the child of 
the marriage, in her custody, until the termination 
o f this suit; and also to pay forthwith a reasonable 
sum for the fees of counsel in prosecution of this 

^  cause for her; and for such other relief as the cir-
cumstances of the case may require and render fit, 
reasonable and proper.

And petitioner will ever pray, &c.
J. Albert Homan,

Solicitor for Petitioner.

State of New Jersey 
County of Mercer 

_ Esther Goldberg, the above named petitioner, be- 
ing duly sworn according to law, upon her oath, de-
poses and says;

1. On the eighth day of December, in the year nine-
teen hundred and twelve, she was lawfully married to 
her present husband, Sol Goldberg, in the City of 
New York, in the State of New York, by Reverend 
Macht, a Jewish Rabbi.
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2. After her said marriage, your deponent and 
the defendant, her said husband, went to reside at 
No. 618 North Olden A ventre, in the City of Tren-
ton, County of Mercer and State of New Jersey, and 
there lived together until the fifteenth day of June, 
nineteen hundred and fifteen, a period of about two 
and one-half years, where they cohabited until de-
ponent was compelled to leave said home as here-
after set forth.

3. There has been born to deponent and her said 10 
husband, as the fruit of their marriage, one child, 
William, who is but nine months of age and is in the 
custody of deponent.

4. Deponent and the defendant cohabited at the 
aforementioned address without interruptions until 
the said fifteenth day of June, nineteen hundred and 
fifteen, when she was compelled to separate herself 
from him because of his extreme cruelty to her, as 
hereinafter set forth. Almost from the beginning
of her married life, deponent has suffered from the 20 
violent and ill-governed temper of her husband. That 
these attacks first verbal and then physical contin-
ued incessantly and uninterruptedly throughout 
their conjugal relation, until they culminated in the 
instances now particularly described. On or about 
the first day of October nineteen hundred and four- 
teeny immediately following the birth of the afore-
said child, the defendant fell into an unprovoked for 
of rage and struck deponent with his fists in and 
about her face causing blood to flow from her mouth. 30 
Shortly thereafter, on or about the fourth day of 
November, nineteen hundred and fourteen, the de-
fendant grabbed your deponent about the throat with 
his hands and proceeded to choke deponent. Within 
a few days thereafter, the defendant in another fit 
of rage threw deponent down the stairs of her home
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and then kicked her on and about her head and body 
causing her to faint from the extreme pain. On this 
occasion deponent was compelled to go to the home 
of her father in another part of the same «city, fear-
ing to stay in the same house with the defendant, 
but returned later in the evening, being persuaded to 
do so by her father, and entered the house and locked 
herself in her room. On or about the fourth day of 
May, of the year nineteen hundred and fifteen, the 

j q  defendant threw a large piece of salt meat at de-
ponent with great force, striking her in the face and 
then threw the cutting board on which the meat had 
been at her striking her about the head. Then strik-
ing her on the head with his fists until a neighbor 
hearing deponent’s cries and screams came in and 
demanded him to desist, but upon her departure, 
again struck her on the top her head felling depon-
ent to the floor and causing her to become uncon-
scious. Deponent then reported this assault to the 

2q  police court and there warned that a recurrence of 
the assaults would be punished by imprisonment. 
On or about the ninth day of June, nineteen hun-
dred and fifteen, the defendant said to deponent, “ I 
will kill you, I don 't care what they will do to me.”  
This remark and the continued assaults of the de-
fendant has put deponent in fear of her life at the 
hands of the defendant, and fearing that the defen-
dant would use a revolver of high caliber which he 
kept in his room, deponent locked herself in a room 
of the house. On numerous occasions the defendant 
has stated to deponent that he would not tell her 
to get out, but would make it so damned hot for her 
that she would have to leave him. On many occa-
sions he spat in the plate of deponent, while she 
was eating and then urinated on the floor of the 
kitchen while she was scrubbing. On several oc-
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casions he would eat the food prepared for him by 
deponent and throw the remainder into the sink, de-
priving deponent of her food. In the numerous fits 
of high temper indulged in by the defendant he called 
deponent a whore and other vile names. Finally 
on the fourteenth day of June, nineteen hundred and 
fifteen, in the presence of a woman engaged in wash-
ing the clothes, without provocation, the defendant 
beat deponent with his fists on and about her body, 
causing severe hurts, and pulled her hair, the said 
injuries causing her to go to bed and summon a phy-
sician, who is now treating deponent for the injuries 
resulting from the defendant’s inhuman treatment. 
Deponent says that on one occasion when behind the 
bar assisting her husband in the retail liquor busi-
ness and in the presence of several customers, her 
husband kicked her several times on the ankles and 
legs, which act was unseen by the customers present 
as the view of the lower portion of her body was 
completely obstructed by the wooden bar on the 
premises. Whereupon deponent pushed him back, 
and he immediately turned to the customers present 
and said, ‘ ‘ See her hitting me. See her hitting me, ’ ’ 
and instructed them to put their names and ad-
dresses on a slip of paper, asserting that they were 
witnesses of the act. Deponent states that her back 
and arms are covered with severe bruises and black 
and blue marks. Deponent fearing further harm 
from the defendant, and being nervous, ill and being 
unfit to perform the duties of a wife and being un- ™ 
able to reclaim him to a sense of duty by kindness, 
and it appearing that further cohabitation with the 
defendant must be attended with grave danger to 
her life, and being in great fear, anguish and discom-
fort, deponent left the defendant’s house, and fled to
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tke home of her parents at No. 78 Union Street, Tren-
ton,, New Jersey. Deponent says that from the de-
fendant’s past extreme cruelty and abusive treat-" 
ment of her and his personal hatred for her, it would 
he unsafe and; improper for her to return to the de-
fendant, and live with him as his wife.

Deponent says that she1 is now dependent for the 
support of herself and child on her aged parents, 
who are not financially able to support her.

10 Deponent further says tbe; defendant is possessed 
of a retail saloon business at No. 618 North Olden 
Avenue, Trenton,. New Jersey, and that defendant’s 
profits from said business average about one hun-
dred dollars per week, that he is the owner of a 
large amount of real and personal property •; that he 
is the owner of three houses and lots, 616, 618 and 
620 North Olden Avenue, Trenton, New Jersey, one 
of which is a valuable saloon; property in which he 
conducts his business, and that he has a bank ac- 

20 count in' the Mercer Trust Company and the Tren-
ton Banking Company, in the City of Trenton, the 
amount of said deposits, your deponent has been 
unable to ascertain; that deponent placed the sum of 
five hundred dollars in the joint names of the de-
ponent and defendant at the solicitation and com-
mand of the defendant, over1 which sum the defen-
dant has assumed control, by forcing the deponent 
to sign cheeks before filling in the amount thereof; 
ttoftt the defendant has about twenty-six years of 

30 age and is of good health and of great strength; that 
he is, by his personal attention to his business, cap-
able of earning the aforesaid weekly sum, and that 
defendant is abundantly able to maintain and sup-
port her and her child in a manner suitable to their 
position.
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Deponent farther says that she has read the an-
nexed petition and knows the contents thereof, and 
that the same is true of her own knowledge, except 
as to the matters that are therein stated to be on 
her information or belief, and as to those matters 
she believes them to be true.
Sworn and subscribed before
me, this 19th day of June, A. Mrs. E. Goldberg.
D., 1915.

David L. Kelsey 10
Notary Public,

N, J.

State of New Jersey \
County of Mercer )

Katie Namiesnik, of the City of Trenton, State of 
New Jersey, being duly sworn on her oath, deposes 
and says: I reside at #301 Union Street, Trenton, 
New Jersey. On the 14th day of June, 1915, I was 
called to the home of Mrs. Sol Goldberg, #618 North 20 
Olden Avenue, to do washing for the day. At about 
2 o ’clock in the afternoon, Mrs. Goldberg, was carry-
ing out some boiling water for me. I saw Mr. Gold-
berg coming out and grabbing the kettle from her 
spilling the hot water over Mrs. GoldbeTg’s feet, and 
at the same time punching her in the back with his 
closed fist. Mrs. Goldberg cried from the pain. About 
one hour later I heard her shrieking in the kitchen,
—I was on the back porch washing—, and when I 
asked her what was the trouble she said that he had 30 
caught her foot in the doorjamb and held the door 
on it. She appeared to be suffering great pain. I 
finished my day’s work and left.
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I am not related to either of the parties and I am 
not interested in this cause.
Sworn and subscribed before
me, on this 17th day of June, Katie Namiestnik. 
1915.

David L. Kelsey 
Notary Public,

N. J.

10 State of New Jersey \
County of Mercer

Solomon Cantor, being duly sworn on his oath, 
deposes and says:—

I am the father of Esther Goldberg, the wife of 
Sol Goldberg; I am a Jewish Rabbi and do not be-
lieve in a wife leaving her husband for any reason. 
My daughter Esther, on many occasions has come 
to my home and complained of ill-treatment and 
beatings by her husband, and exhibited her bruised 

20 arms. I refused to examine the rest of her body 
as it is not permissible under the Mosaic Law for 
me to look at a female’s body other than my wife’s. 
At all times I urged, begged and persuaded my 
daughter to return to her husband and endeavor to 
win back his love. On the 15th day of June she came 
to my house on Union St., Trenton, N. J., and saying 
that she had been severely beaten again and threat-
ened to be killed by her husband and that she could 
no longer stand it, refused to go back to him. I am 

30 in very moderate circumstances, and advanced in 
age and am unable to support my daughter and her 
child.
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Sworn and subscribed before
me, this 17th day of June, Solomon Cantor.
1915.

David L. Kelsey 
Notary Public,

N. J. t
State of New Jersey \
County of Mercer Jss*

Bessie Cantor, of the City of Trenton, County of 
Mercer, residing at #78 Union St., being duly sworn JO 
deposes and says:—

I am the mother of Esther Goldberg, wife of Sol 
Goldberg. My daughter has been coming to my 
house from almost a short time after her marriage. 
Throughout all that time she has shown me bruises 
and black marks on different parts of her body which 
she told me her husband gave her by beating her. I 
had always advised her to return to him and try to 
win back his love which advise she always followed.
A few months ago, I do not know the exact date, my 20 
daughter came to me and complaineff that she was 
beaten by her husband and showed me bruises on 
her arm and shoulders and complained of her head 
aching, which she said came from her husband’s 
beating;s. She said she was afraid to go back and I 
took her back with a great deal of persuasion after 
promising her I would remain with her. A little while 
after we were home and without any provocation, he 
jumped up in a fit of anger, because I was in the 
house and called her a whore and said other dis- 20 
gustingly vile things. I remained with her that night 
after locking ourselves in the bedroom. On the 15th 
day of June, 1915, she came home in an ill and ner-
vous state and refused to go home, exhibiting to me 
her body, showing me numerous black and blue 
marks and bruises.
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I begged her to go back with her husband, it being 
a gross sin in our Jewish Faith for a wife to leave 
her husband, but she refused saying she could stand 
it no longer, and that she was afraid oh her life. 
Sworn and subscribed before her
me, this 17th day of June, Bessie X  Cantor 
1915. mark

David L. Kelsey 
Notary Public,

10 N. J.

State of New Jersey ?
County of Mercer J ’

Ida Burstein, of the City of New York, of the 
State of New York, being duly sworn on her oath 
says:—

Mrs. Esther Goldberg is my sister. I am now 
visiting My parents at #78 Union Street, Trenton, 
N. J., and have heretofore done so at various inter- 

20 vals. I was informed by my parents and my sister, 
Esther, that the latter *s husband, Sol Goldberg was 
beating his wife continually. I was called by tele-
phone to the home of my sister at #618 North Olden 
Avenue, on Sunday June 13, 1915, and went down 
there at about 7.30 P. M. and remained with her 
until about midnight. I saw her body, arms, back and 
chest, all bruised and swollen. She told me they 
were the results of a beating her husband had just 
inflicted upon her. Just before I left that night her 

30 husband, Sol Goldberg, came home. I asked him 
why he was beating her, and he told me that she 
was a damned dirty stinker, and that it was nobody ’s 
business what he does with his wife. I saw my sis-
ter again the next day on the 14th of June, and she 
showed me some new bruises which she said her 
husband had inflicted upon her with his fists. I knew
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that Goldberg had been beating my sister for some 
time, for on my previous visits to Trenton, she had 
displayed black and blue marks on her arms and 
shoulders. She is complaining now of severe head-
aches, which she said were caused by her husband 
beating her on the head, and I have seen her bathing 
her head with medecine to stop the pain.

Ida Burstein
Sworn and subscribed before
me, this 17th day of June, Ida Burstein
1915.

David L. Kelsey 
Notary Public,

N. J.

Dr. N. H. Koplin 
507 S. Warren St.,

Trenton, N. J.
State of New Jersey \
County of Mercer $SS‘

Dr. Nathan H. Koplin, being duly sworn on his 
oath, says: I was called to Mrs. Sol Goldberg of 
618 N. Olden Ave., about five times to treat her for 
various complaints as follows: complaining to me 
of severe pains in her head due to injury which she 
stated her husband inflicted upon her by striking 
her head with his fist for which I prescribed, also 
she complained of pain in her chest and arms due 
to injury inflicted by her husband. On a recent visit 
I found discolorated marks upon her right arm and 
back of her chest. The bruises on her back were of 
recent origin, three in number*.

I am not related to either the petitioner or defen-
dant and I am a disinterested party.

20

30
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Sworn before me,
this 17th day of (Signed) N. H. Koplin, M. D. 
June, 1915.

(Signed) David L. Kelsey 
Notary Public,

N. J.

10

20

30

State of New Jersey |gg>
County of Mercer J ,

Mamie Drosderfsky, being duly sworn on her oath,
deposes and says :—

I am the wife of Walker Drosderfsky, and reside 
in Sol Goldberg’s house next door to his saloon, #616 
North Olden Avenue. I heard screams coming from 
the Goldberg house often. I heard her screaming 
and my boarders heard her screaming many times. 
Sometime ago I heard Mrs. Goldberg screaming and 
went into her kitchen through the rear gate and 
found Mr. Goldberg standing in the Kitchen, he was 
mad. Salt meat and a board were on the floor and 
Mrs. Goldberg was holding her head and said that 
he had hit her. I told him he must stop, a big strong 
man should not beat his wife. Mrs. Goldberg traed 
to get to the telephone, but he would not let her get 
near it. After I had gone out I  heard her scream 
again and I went back and found her lying on the
floor, she had fainted. „

He made her cry lots of times, he was all the time 
hitting her, he would lock her out of the house and 
swear at her calling her bad names. I do not re-
member all the things I heard and saw, it happened
so many times. __ ' ~

On Sunday morning, June 13th, I saw Mrs. Gold-
berg climbing out the kitchen window. I asked her 
why she was climbing out the window, she said her 
husband had locked her in. Mr. Goldberg told me
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that if 1 should take her in my house, I would have 
to move. I heard Mr. Goldberg say to his wife “ I 
don’t care for my life, I ’m going to kill you.”

I am not related to either of the parties, and am 
disinterested in the cause.
Sworn and subscribed before 
me, this 19th day of June 1915. Mamie Drosderfsky 

J. Albert Homan
M. C. C. of N. J.

State of New Jersey )
County of Mercer j

Benjamin Budson, residing at #25 Market Street, 
Trenton, New Jersey, being duly sworn according 
to law, upon his oath says:

I am 53 years of age, and have known Sol Goldberg 
and Esther, his wife, for a number of years, having 
been an intimate friend of both families. On numer-
ous occasions within the past year Esther Goldberg 
had shown me bruises on her arm and requested me 
to go down and see her husband and persuade him 
to stop beating her. On or about the sixth day of 
April nineteen hundred and fifteen I went down to 
his house at #618 North Olden Avenue, in the com-
pany of his brother-in-law, Isadore Cantor, and we 
both urged him to stop beating his wife. He replied 
that he would stop beating her if she would keep her 
mouth shut.

I am not related to either of the parties to this 
cause, nor am I interested therein.
Sworn and subscribed before 
me this 19th day of June, 1915. B. Budson 

David L. Kelsey 
Notary Public,

N. J.
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State of New Jersey, \
County of Mercer $

David L. Kelsey, of full age, being duly sworn 
on his oath, deposes and says: I speak and under-
stand the Jewish, German and English languages, I 
interpreted the annexed affidavits of Katie Namies- 
nitk to her in German, and of Solomon Cantor and 
Bessie Cantor in Jewish, and each of them stated that 
all things in their respective affidavits were true and 

10 they thereupon executed the same affidavits before 
me.
Sworn and subscribed to be-
fore me, this 19th day of June, David L. Kelsey-
1915.

Stella S. Applegate
Notary Public of N. J.

[Endorsed]

40/105
20 IN CHANCERY OF NEW JERSEY

BETWEEN
Esther Goldberg,

Petitioner
and

Sol Goldberg,
a Defendant.

On Bill, &c.
30 Petition for Alimony.

J. Albert Homan, Solr., 
#26 West State St., 

Trenton, N. J.
Filed
Jul 7, 1915 
Robert H. McAdams 

Clerk
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EXHIBIT DI—3.

IN CHANCERY OF NEW JERSEY.

Between,
Esther Goldberg,

Complainant,
and

Sol Goldberg,
Defendant.

Almony.
AFFIDAVIT.

On Bill, &c.
Petition for 1Q

State of New Jersey, )
County of Mercer. { ss*

Sol Goldberg the above named defendant, being 
duly sworn according to law, upon his oath deposes 
and says:

1. That it is true that on the 8th day of December, 20 
1912, he was lawfully married to his present wife, 
Esther Goldberg, in the'City and State of New York,
by the Reverend Maeht,< a Jewish Rabbi.

2. That it is true that after the said marriage, de-
ponent and his said wife went to reside at No, 618 
North Olden Avenue, in the City of Trenton, in the 
County of Mercer and State of New Jersey and there 
lived until the 15th day of June, 1915, a period of 
about two and one half years, where they co-habited 
until his said wife deserted him and went to live with 30 
her father Soloman Cantor, in the City of Tren-
ton.

3. That it is true that there has been born to de-
ponent and his said wife as the fruits of their mar-
riage one child, William, who is now about ten 
months of age and is in the custody of his said wife.
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4. Deponent says, that it is true that he co-habited 
with his said wife until the above mentioned 15th 
day of June, 1915, at No. 618 North Olden Avenue, 
Trenton, New Jersey, but denies that his wife was 
compelled to separate herself from him because of 
his cruelty to her as set forth in his said wife’s 
petition, nor that he in any other manner caused her 
to separate herself from him. Deponent denies from 
the beginning of his married life that his said wife 

. „ has suffered from his violent and ill governed tem- 
 ̂ per, or that he would attack her verbally and then 
physically so that they culminated in the instances 
set forth in the petitioner’s petition. Deponent de-
nies that on or about the 1st of October, 1914, iip- 
mediately following the birth of their aforesaid child, 
that he fell into an unprovoked rage and struck his 
said wife with his fist in and about her face, causing 
blood to flow from her mouth, or that on or about 
the 4th day of November, 1914, he grabbed her about 
the throat with his hands and proceeded to choke 
her, or that within a few days thereafter while in 
another fit of rage, he threw his said wife down the 
stairs of her home and then kicked her on and about 
her head and body, causing her to faint from the ex-
treme pain, or that by reason of this or any other 
assault, she was compelled to go to the home of her 
father in another part of the City, through fear or 
any other reason due to the acts of him. Deponent 
denies that on or about the 4th day of May, or at 

™ any other time during the year of 1915, he threw a 
large piece of salt meat at his said wife striking her 
in the face with the same, or that he threw the cut-
ting board on which the meat had been, at her, strik-
ing her on or about the head, or that he did on any 
other occasion, strike her on the head with his fist 
until a neighbor hearing complainant’s cries and
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screams, came in and ordered him to desist, or that 
he did on the departure of the neighbor, strike his 
wife on the top of the head, felling her to the floor 
and causing her to become unconscious. Deponent 
says that he does not know whether his said wife 
complained to Judge Naar that he had struck her or 
not, but when he was called upon to appear before 
Judge Naar, his said wife complained that he had not 
been giving her sufficient food and money with which 
to get along but made no mention of any assault ever 10 
having been committed upon her, nor did the said 
Justice threaten him with imprisonment if he came 
there again. Deponent denies that on or about the 
9th day of June, 1915, he said to his wife, “ I will 
kill you, I don’t care what they will do to me,”  nor 
did she to his knowledge, through fear or any other 
cause, lock herself in a room of the house. Depon-
ent denies that on any occasion did he say to his 
wife, that he would not tell her to get out, but would 
make it so damned hot for her that she w'ould have 20 
to leave him, nor did he at any time or place, spat in 
her face while she was eating, nor did he ever uri-
nate on the floor of the kitchen while she was scrub-
bing. Deponent denies that on many occasions he 
threw food prepared for him by his wife in the sink, 
but says that on one occasion he did throw a little 
burned soup into the sink. Deponent says that never 
while in a fit of high temper or other wise, did he 
call his said wife names, such as whore, etc., nor did 
he on the 14th day of June, 1915, or at any other 30 
time beat complainant with his fist on or about her 
body causing severe hurts so that because of her in-
juries she was caused to go to bed and summon a 
physician. Deponent says that never on any oc-
casion, when his wife was behind the bar assisting 
him in the retail liquor business and in the presence
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of several customers, kick her several times on the 
ankles and legs, nor did he ever say to any customer 
in his bar room, “ See her hit me, See her hit me,”  
and instructed them to put their names and ad-
dresses on a slip of paper asserting that they were 
witnesses to the act. Deponent says that he does 
not know whether his wif-es back and arms are cov-
ered with severe bruises and black and blue marks 
or not, but does say that if she is nervous, ill, and 

10 unfit to perform the duties of the wife, or if she is 
in fear, anguish and discomfort, it is entirely due 
to herself and not through any cruelty and abusive 
treatment, or because of any personal hatred for his 
said wife, nor would it be unsafe for. her to return 
to the deponent and live with him as his wife.

Deponent says that he never did at any time or 
at any place during his married life with his said 
wife, kick her or beat her, but that he has from the 
very beginning of their married life, treated her 

20 with kindness, consideration and affection, doing all 
that he could at all times for the general welfare 
and happiness of his wife and himself. That he did 
at all times provide her practically everything that 
she asked for in the way of house hold furnishings, 
and eatables, dresses and money; that he never de-
nied her really anything that she asked for.

Deponent says" that while it is true that he did 
use the five hundred dollars, which came from her 
father and which was deposited in the Mercer Trust 

30 Company of this City in their joint names and that 
this money was given to him and his wife by her 
father, it was given them in consideration of their 
marriage, but as a wedding present and for the sole 
purpose of buying furniture for their home as it is 
always customary among the Jewish people, for the 
father of the girl to give his daughter and intended 
son in law, a certain amount for this purpose. That
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deponent and his wife spent four hundred dollars of 
this money for furniture which they both bought and 
picked out at Furniture store, New
York City, New York, which purchase was made at 
the request of his said wife, that with the remain-
der of the. money, other small and useful house hold 
articles were bought, but that not a single penny of 
this money was used by him for his own personal 
use.

Deponent says that his said wife is extremely ner- [ q  
vous and troublesome and showed a disposition al-
most from the beginning of their married - life to nag 
and tantalize him and to make life altogether miser-
able, that almost from the beginning of their mar-
ried life, she insisted on having the key to the money 
drawer in the bar room and that the property owned 
by deponent should be put in their joint names. De-
ponent says that for a while he gave his wife the 
key to the money drawer, which gave her free access 
to the same, that she frequently abused her privi- 20 
lege, so that in the end, if he were to continue in 
business, it became necessary for him to take the 
key away from his wife, following this occasion his 
said wife made all the trouble for him she could and 
succeeded in prejudicing all her people against him, 
in that she said to her people that her husband was 
accusing her to being dishonest and that she was not 
to be trusted, that her father and different mem-
bers of the family called upon deponent and insisted 
that she was not dishonest and should have the key 30 
to the drawer, that she formerly had, which depon-
ent refused to give her. That almost day and night 
she would nag deponent over this matter, threaten-
ing that she would give him no peace, night or day, 
that she would drive his customers away and de-
stroy his business if he did not give her back the
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key and place the properties in their joint names, 
which deponent refused, saying to her, that if he 
were to transfer the properties in their joint names, 
that he would not have the same business standing 
as hq had prior thereto and that his creditors would 
become suspicious of him and force him to pay his 
debts at once and refuse in the future to extend 
credit to him, but that whatever he had belonged as 
much to her as it did to him. That this did not sat- 

j q  isfy her. Deponent says that on several occasions 
she ordered customers off the premises and told them 
to never come around any more, that she did on num-
erous occasions come in the bar room and would 
argue with deponent when he was at the very busiest, 
which had the effect of making a laughing stock out 
of both. Deponent says following the time when he 
took the key from his wife, she seldom did any 
cooking. That she said Jewish laws would not 
permit her to cook in the same room where cook- 

20 ing was done for Gentiles, and that if he was go-
ing to cook and prepare a lunch for his cus-
tomers she would not do any more cooking for him. 
Deponent says that he remonstrated with her and 
tried to show her that her position was a foolish 
one, that it was necessary for him especially when 
every dollar he had in the world was invested in the 
saloon property and that in order to successfully 
run the saloon business in that locality, where there 
are numerous factories, potteries, &c., and where 

30 the chief source of income was from the employees, 
of these concerns, to prepare lunch that she still 
objected against any cooking being done. Deponent 
says by reason thereof he was forced to do his own 
cooking, that on one occasion while he was cooking 
soup for his customers and being alone in his place 
of business, he was compelled to go into the bar
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and wait on a couple of customers, that after remain-
ing there a few moments, he went to the door, which 
led to the kitchen and his wife who was stand-
ing behind the door, opened it on a crack and peered 
through and said to him, “ you can’t go through this 
door, if you want to go in the kitchen you go out 
the front door and around back, through the shed,”  
to which deponent said, “ Esther the soup will burn, 
won’t you let me walk through the door,”  to which 
she replied, “ No, I am the boss and I am going ^  
to show you that I can make a fool of you,”  to which 
deponent replied, “ No, I won’t permit you to make 
a fool out of me, but be reasonable and hurry up or 
the soup will be burned, and all those working men 
who come here for lunch will be disappointed and I 
will lose their trade,”  to which she replied, “ I 
don’t care you don’t give me the money it is of no 
benefit to me.”  Deponent then said, “ I am no child,
I am a man, go away from that door I must go 
through,”  and then used sufficient force to force her nf) 
back. That his said wife then claimed that he had 
hurt her, that her arms and back were bruised. De-
ponent says that is a fair example of how she car-
ried on all the time, so that life and business be-
came a burden, but that she delighted in annoying 
him as much as she could. Deponent says that he 
would open his place at about five o ’clock in the 
morning and close it a few minutes before one the 
next morning and that at the best he could only get 
four hours of sleep unless he would take a short nap ™ 
in the afternoon. That when he would go to bed, 
she would nag at him for hours saying that she in-
tended to do this as long as she lived with him, un-
less he would give her the key to the money drawer, 
deposit the business money in their joint names and 
transfer the properties in their joint names, which
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for' the reasons before given deponent says he re-
fused to do. That during all of this time she did lit-
tle or no house hold work so that her home became 
filthy, that she* had made all sorts of complaints to 
him that on one occasion she was afraid to stay in 
the* house,- either day or night, and that he must get 
a dog, which he did and that after he got two small 
dogs, she claimed that he thought more of the dogs 
than-he did of her. That on another occasion she 

10 complained that-she was unable to do the house hold 
work, that deponent* then-got a middle aged woman 
to assist her in her house hold duties, that she al-
most immediately began to complain that he was 
intimate with the house keeper, although he denies 
these accusations and in order to have peace, he dis-
charged the servant ; that she then forced him to get 
another servant; which he did, that she immediately 
began to make the same accusations, that he was 
again forced to discharge the second servant. l)e- 

¿0 ponent says that on one occasion she was crying and 
hollering that he had struck her, that the servant 
said to her, “ what are you hollering about, he did not 
touch you,”  and his said wife replied, ‘ *It is none of 
your business, I guess you like him. ’ ’ Deponent 
says that finally on the 14th day of June, 1915, at 
about one o ’clock P. M. he started to prepare to wash 
the dishes, he put a tea kettle full of water on the 
gas stove for the purpose of heating it so that he 
could wash the dishes, that she immediately objected 

30 and grabbed ahold of the kettle and said, “ Yon get 
out of here you have no right in here.”  That de-
ponent then grabbed ahold of the kettle and said 
“ Esther you leave that alone I have to have hot 
water to wash the dishes,”  to which she replied, “ I 
am going to put-you in trouble,’ > that she then started 
toward deponent jumped at him and-seized him by
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the hair, that he shoved her away, she then cried 
again you have hit me and I , am going to fix you. 
That the following morning she loft and went to her 
father’s home. Deponent says that he did not on 
tins occasion or on any other occasion, strike his said 
wife, nor did he ever say to any person at any time 
that he had struck her and would strike her unless 
oho did better. Deponent says that he has always 
treated his wife with kindness and consideration 
and did not through any act of his drive his said 10 
wife from their home, and that he is willing at this 
time that she should return home to him if she would 
only do half right. Deponent says that he is pos-
sessed with the saloon property and two other prop-
erties adjoining and for which he paid the sum of 
nine thousand dollars, that there is a mortgage on 
the said houses for four thousand dollars and that 
there is a balance due of six hundred dollars on a 
one thousand dollar note* that at the present time he. 
is indebted to his sister in the sum of seven hundred 20 
dollars, borrowed money, which he has placed in his 
said business. That while he has approximately 
between three and four hundred dollars in the Bank, 
he has out standing bills to meet which must be paid 
at once in about the equal amount. That it is not 
true that he is making profit of his business of about 
one hundred dollars a week but says that he is doing 
in the neighborhood of eighty to one hundred dol-
lars worth of business a week, that his profits with 
him working almost day and night after all expenses 30 
are paid, are anywhere from twenty to twenty-five 
dollars a week and that he has no other source of in  ̂
come.
Sworn and subscribed before
me this sixth day of July, A. D. Sol Goldberg
Nineteen Hundred and fifteen.

A. S. Brennan,
M. C. C. of N. J.
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State of New Jersey, \
County of Mercer. ^ s*

Frank Albach, Sr., being duly sworn according 
to law, upon his oath deposes and says: That he 
has visited the saloon kept by the defendant. That 
while in said saloon he has seen the petitioner lock 
the door leading from the bar room to the room ad-
joining and compel the defendant to go through the 

1 d alleyway to get to the rear of his home. Deponent 
further says that he has known the petitioner to 
quarrel with the defendant without any cause or rea-
son. Deponent further says that he has seen the de-
fendant cook his own meals and wash the dishes. 
Sworn and subscribed to be-
fore me this 3 day of July Frank Albach 
A. D. 1915.

Edward Hunt
Justice of the Peace

20 ______
State of New Jersey, }
County of Mercer. $SS"

Antony Slabowski, being duly sworn according to 
law, upon his oath deposes and says: That he has 
visited the saloon kept by the defendant and that 
upon one or more occasions he has seen the peti-
tioner slam the door leading from the bar room to 
the room adjoining, in the face of the defendant, 
and lock the door so that the defendant could not 

30 go through.
Sworn and subscribed to be-
fore me this 6th day of July, A. Antony Slabowski
D. 1915.

Edward Hunt
Justice of the Peace
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State of New Jersey, ^
County of Mercer. Jss*

Thomas Bednorek, being duly sworn according to 
law, upon his oath deposes and says: That he is 
personally acquainted with the petitioner and de-
fendant in the within entitled cause, that he visited 
them at their home many times. That defendant 
treated petitioner with great respect and provided 
well for her and their home. Deponent further says 
that the petitioner is of a quarrelsome nature and 10 
quarreled with the defendant on many occasions. De-
ponent further says that one day in the winter last 
past while he was in the bar room of the defendant’s, 
the petitioner came in said bar room and threw 
open the front door, it was very cold and windy. 
That defendant closed the door several times, but the 
petitioner would open it again; when deponent asked 
petitioner to close it, she, petitioner, said to depon-
ent that I, Mr. Goldberg nor any other man could 
make her close the front door, she then stood in the 20 
door way with it opened and where she remained 
for some time.
Sworn and subscribed to be- 
for me this 3 day of July, A. Thomas Bednorek 
D. 1915.

Edward Hunt
Justice of the Peace

State of New Jersey, \
County of Mercer. 30

Adam Hayden, being duly sworn according to law, 
upon his oath deposes and says: That he is well 
acquainted with the petitioner and defendant in the 
within entitled cause and has known them for at 
least two years last past. Deponent says that he re-
calls June 30, 1914, when he was in the bar room of
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the defendant, when Mrs. Goldberg entered said bar 
room and without apparently any cause or justifica-
tion walked up to Mr. -Goldberg and struck him, Mr. 
Goldberg saying to her, go away and leave me alone. 
Deponent further says that he frequently visited 
the Goldberg saloon and at no time did he ever see 
Mr. Goldberg strike his wife or use any threats 
or vile language towards her.
Sworn and subscribed to be- 

10 fore me this 6th day of July, A. Adam Hayden 
D. 1915.

Edward Hunt
Justice of the Peace

State of New Jersey,
County of Mercer.

Mary Dobrowolska, being duly sworn according 
to law upon her oath deposes and says: That she 
is well acquainted with the petitioner and defendant 

20 in the within entitled cause, having been employed 
by them as a domestic from June, 1914, until Decem-
ber of the same year. That while deponent was so 
employed she has seen the petitioner hit the defen-
dant in the face, fight with him and tear his shirt 
and call him vile names, such whore master. Depon-
ent further says that she has seen the petitioner lock 
the door between the bar room and the adjoining 
room in the house so that defendant would have to 
go through the alleyway to get in the rear o f the 

30 house. Deponent further says that the treatment to 
petitioner by defendant was always kind, considerate 
and courteous, that defendant always provided well 
and plenty for his wife. Deponent further says that 
on several occasions she has known the petitioner to 
argue and fight with the defendant without appar-
ently any cause or justification and defendant would
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frequently say at these times, go away and let me 
alone.
Sworn and subscribed to be-
fore me this 3rd day of July, A. Mary Dobrowolska; 
D. 1915. X

Edward Hunt
Justice of the Peace

State of New Jersey, )
County of Mercer. |ss* IQ

Samuel Susman, of full age, being duly sworn ac-
cording to law, upon his oath deposes and says: I 
am personally acquainted with both the petitioner 
and the defendant in the within entitled cause, having 
known; both for some years last past. That a short 
time prior to the 15th- of June, 1915, deponent was 
present when the petitioner had a quarrel with the 
defendant and upon one occasion deponent heard the 
petitioner• say to. the defendant, “ You are not a fit 
man for me, you are a saloon keeper, I should have 20 
a lawyer for my husband,”  and “ you stink like a 
toilet,”  and “ some day I will put you in Jail.”
Sworn and subscribed to be-
fore me this 3 day of July, A. Samuel Susman 
D. 1915.

Edward Hunt
Justice of the Peace

State of New Jersey, h
County of Mercer. \ S* 30

William A. Biedembackj of full age being duly 
sworn according to law upon his oath deposes and 
says: That he personally acquainted with the peti-
tioner and the defendant in the within entitled cause, 
having visited the saloon of the defendant on many 
occasions, that deponent on many of these visits,
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which were mostly in the early part of the year 1915, 
heard the petitioner quarrel with the defendant, and 
to deponent there seemed to be no occasion for the 
same. |f
Sworn and subscribed to be-
fore me this 6th day of July, A. Wm. A. Biedemback 
D. 1915.

Edward Hunt
Justice of the Peace

10 ______
State of New Jersey, X 
County of Mercer. y ' *

Mary Flou, being duly sworn according to law, 
upon her oath deposes and says, that she is ac-
quainted with the petitioner and defendant in the 
within cause, having been employed by them as a 
domestic for one month, that while deponent was so 
employed she at different times had seen the de-
fendant come down stairs and open up his bar room 

20 at 5 A. M. and stay there until 1 A. M. Deponent 
further says she has seen the petitioner come down 
stairs at 8 A. M. and would quarrel with the defen-
dant in Jewish language. Deponent further says 
that she seen the defendant coojk his own meals. She 
further says she never seen defendant hit the peti-
tioner, or abuse her in anyway.
Sworn and subscribed to be-
fore me this 6th day of July, A. Mary Flou 
D. m S .

Edward Hunt
Justice of the Peace
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[Endorsed]
On Bill &c.

On Petition for Alimony- 
Affidavit

J, H. Kafes,
Solr of Deft.

Filed
Jul. 7,1915
Robert H. McAdams, 10

Clerk

EXHIBIT D l—4.

IN CHANCERY OF NEW JERSEY.

Between,
Esther Goldberg,

Complainant,
and

Sol Goldberg,
Defendant.

The answer of Sol Goldberg, defendant, to the 
bill of complaint of Esther Goldberg, complainant.

This defendant answering the bill of complaint 
of Esther Goldberg, complainant, or so much thereof 
as he is advised is necessary for him to make answer 30 . 
unto, answering says:

(1) That it is true as stated in the complainant’s 
bill of complaint, that on the 8th day of December, 
in the year 1912, he was lawfully married to his pres-
ent wife, Esther Goldberg, in the City of New York 
and State of New York by the Reverend Macht, a 
Jewish Rabbi.

On Bill for Main- 
tenance. 

ANSWER.
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(2) That it is true as set forth in complainant’s 
bill of complaint that after ? said marriage complain-
ant and defendant went to reside at No. 618 North 
Olden Avenue in the City of ̂ Trenton, in the County 
of Mercer and State of New Jersey, and there lived 
together until the 15th day of June, 1915, a period 
of about two and 'one half years, but it is not true 
as alleged in complainant’s said bill of complaint, 
that defendant deserted complainant on the* said

10 15th day of June, 1915.
(3) That it is true that there has been born to 

the complainant and the defendant, as the fruits of 
their marriage, one child, William, who is about' 
ten months of age and in the custody of the com-
plainant.

(4) That it is true that complainant and defen-
dant co-habited at the aforementioned address with-
out interruption until the said 15th day of June, 
1915, but that it is not true that complainant was

20 compelled to- separate hërself from the deféndant 
because of his extreme cruelty to her. Defendant 
denies that from the beginning of his married life, 
complainant has suffered from his violent and ill 
governed temper or that he made verbal and physi-
cal attacks on his said wife incessently and uninter-
ruptedly throughout their conjugal relations. De-
fendant dénies that on or about the first day of Oc-
tober, 1914, immediately following the birth of the 
aforesaid child or at any other time, that he fell into

20 an unprovoked fit of rage and struck complainant 
with his fist in and about her face* causing blood to 
flow from her mouth, or that shortly thereafter* on 
or about the 4th day of November, 1914, or at any 
other time, he grabbed the complainant about the 
throat with his hands and proceeded to choke her* 
or that about that time, or any other time, while in
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a fit of rage, he threw the complainant down the 
stairs of their home and then kicked her on and about 
her head and body, causing her to faint from the ex-
treme pain, or that by reason of this or anything 
else that happened in their said home, complainant 
was compelled to go to the home of her father in an-
other part of the city, nor did she at this time, or at 
any other time, have reason to fear bodily harm from 
the defendant if she stayed in her said home, nor 
was it necessary for her to lock herself in her room 10 
on the return to her home. . Defendant denies that 
on or about the 4th day of May, 1915, or at any other 
time* he threw a large piece of salt meat at the com-
plainant with great force, striking her in the face, 
or that he then, or at any-other time, threw the cut-
ting board at complainant on which the meat had i 
been  ̂striking •complainant about the head, or that 
he then or on any other occasion, struck her on the 
head with his fist, nor did on this occasion by rea-
son of any conduct on his part, a neighbor come in 20 
his house and demand him not to strike his wife, nor 
did he at any time upon the departure of the neigh-
bor, strike complainant on the top of her head fell-
ing her do the floor and causing her to become un-
conscious. Defendant says that complainant did go 
to the Police Dourt and make somej sort of a verbal 
complaint against him, that when he appeared before 
Justice Naar in the First District Police Station, 
Trenton, New Jersey, his said wife complained that 
he had not been giving her sufficient food and money 30 
with which to get along, but made no mention of any 
assault ever having been committed upon her, nor 
did the said Justice-threaten him with imprisonment 
if he ever came there again. Defendant denies that 
on or about the 9th day of June* 1915, or at any other 
time* he said to the complainant, “ I will kill you, I
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don’t care what they will do to me,”  nor did the com-
plainant because of anything that he had said or done 
to her, lock herself in a room of the house. That it 
is not true that he stated to the complainant, that 
he would not tell her to get out, but would make it 
so damn hot for her that she would have to leave, or 
that on many occasions he spat in the face of the com-
plainant, while she was eating, and then urinated 
on the floor of the kitchen while she was scrubbing. 

10 It is not true that on several occasions he ate the 
food prepared for him by complainant and threw the 
remainder in the sink, depriving complainant of her 
food, nor is it true that the defendant while in a fit 
of high temper or otherwise called complainant a 
whore and other vile names, nor is it true that on the 
14th day of June, 1915, or at any other time in the 
presence of a woman engaged in washing the clothes, 
or under any other circumstances, without provo-
cation, or otherwise, he beat the complainant with 

20 his fist on and about her body, or that he pulled her 
hair, causing complainant severe hurts, or that be-
cause of these or any other injuries inflicted by him, 
complainant was compelled to go to bed and sum-
mon a physician, who treated her for her injuries 
inflicted by defendant; nor is it true that on one oc-
casion when complainant was behind the bar assist-
ing in the business and.in the presence of customers 
or at any other time, he kicked her several times on 
the ankles and legs, nor did the complainant under 

30 such circumstances, push him back, nor did he on 
this, or any other occasion, turn to the customers 
in his bar and say, referring to his wife, “ See her 
hit me, See her hit me,”  come and put your names 
and addresses on a slip of paper you are witnesses 
to the act. Defendant says that if complainant’s», 
back and arms were cpvered with severe bruises and
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black and blue marks, it was through no fault of his, 
that he was not responsible for the same. Defen-
dant says that the said complainant did not leave 
her said home on the said 15th day of June, 1915, 
through any fault of his, that he treated her always 
with kindness and consideration and always provided 
for her in the manner suitable to her position and 
standing in life. Defendant says that shortly after 
their aforesaid marriage, he engaged in the retail 
liquor business at No. 618 North Olden Avenue, 10 
Trenton, New Jersey, where he still conducts the 
business, but that it is not true that he makes clear 
profit, on the average, of one hundred dollars a week. 
Defendant says that his real estate holdings are as 
follows, the saloon premises and two adjoining prop-
erties, for which he paid the sum of nine thousand 
dollars, that there is a mortgage on the said houses 
for four thousand dollars, that there is a balance 
due of six hundred dollars on a one thousand dollar 
note, the proceeds of which were paid on the pur- 20 
chase price of the said houses; that at the present 
time he is indebted to his sister in the sum of seven 
hundred dollars, borrowed money, which he placed 
in his said business; that while he has approximately 
between two and three hundred dollars in the banks, 
he has outstanding bills of almost an equal amount; 
that he is now doing in the neighborhood of one hun-
dred dollars worth of business a week, that his 
weekly profits after paying all expenses and work-
ing almost day and night, are approximately twenty- 30 
five dollars per week.

(5) Defendant says that it is true that he placed 
the sum of five hundred dollars in the joint names of 
complainant and himself, that the said sum of five 
hundred dollars was given to him and complainant 
by her father, that it was given them in consideration
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of their marriage/ as a wedding present and for the 
sole purpose of buying furniture for their home, as 
it is always customary among the Jewish people, for 
the father of the girl to give his daughter and in-
tended son-indaw a certain amount for that purpose* 
That defendant and his said wife, spent four hun-
dred dollars of this money for furniture, which they 
bought and picked out in New York City, New York, 
which purchase was made > at the request of his said 
wife* and that with the remainder of the money, they 
bought other small and useful articles, but that not 
a :single penny of this money was used by him for 
his own! personal user

(6) Defendant says that he is now paying the 
weekly sum of eight dollars to complainant, for the 
support of herself and child as he was ordered to do 
by a, .certain Order of this Court.; That he always 
was and still is willing that the said complainant 
should return to his home if * she is willing to treat 

^ h im  as a wife should. Defendant says that his said 
wife is extremely nervous and troublesome and 
showed a. disposition almost from the beginning of 
their married life, to nag* and tantalize him and to 
make life altogether miserable, that almost from the 
beginning of their married life, she insisted on hav-
ing; the key to the money drawer in the bar room 
and that the property owned by him should be put 
iniheir.joint names. That some time after his mar- 

m  riage to complainant, he gave her the key to the 
money drawer/ which gave her free access to the 
same, that she frequently abused her privilege, so 
that in the end? if he were to continue in business, it 
becametnecessary for him to take the key away from 
her, following this occasion, complainant made all 
the trouble for him she could and succeeded in preju-
dicing all her people against him, in that she told
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her people that her husband was accusing her of be-
ing dishonest and that she was not to be trusted, 
that her father and different members of the family 
called upon him and insisted that she was not dis-
honest and should have the key to the drawer as she 
formerly had, which he refused to give her. That 
almost day and night she would nag him over this 
matter, threatening that she would give him no peace, 
night or day, that she would drive his customers 
away and destroy diis business if he did not give j q  
her back the key and place the properties in their 
joint names, which he still refused to do, saying to 
complainant, that if he were to transfer the prop-
erties in their joint names, that he would not have the 
same business standing as he had prior thereto, and 
that his creditors would become suspicious of him 
and force him to pay his debts at once and would 
refuse in the future to extend credit to him, but that 
whatever he, the defendant, had belonged as much 
to her as it did to him; that this did not satisfy his 20 
said wife. Defendant says that on several occa-
sions his said wife ordered customers off the prem-
ises and told them to never come around any more; 
that on numerous occasions, she came in the bar and 
argued with him when he was the very busiest, which 
had the effect to make a laughing stock out of both. 
Defendant says that following the time that he took 
the key from his wife, she seldom did any cooking, 
that complainant would say, that the Jewish laws 
would not permit her to cook in the same room 30 
where cooking was done for Gentiles, and that if he 
was going to cook and prepare lunch for his cus-
tomers, she would not do any more cooking for him. * 
That he remonstrated with her and tried to show 
her that her position was a foolish one, that it was 
necessary for him especially when every dollar he
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had in the world was invested in the saloon property 
and business, and in order to successfully run his 
said business in that locality, where there are num-
erous factories, potteries, &c., and where the chief 
source of income was from the employees, of these 
concerns, to provide lunch for his customers; that 
she still objected against any cooking being done. 
Defendant says that by reason thereof, he was forced 
to do his own cooking, that on one occasion when he 

IQ was cooking soup for his customers and being alone 
in his place of business, he was compelled to go in 
the bar and wait on a couple of customers, that after 
remaining there a couple of moments, he went to 
the door, which led to the kitchen and his wife, who 
was standing behind the door, opened it on a crack 
and peered through and said to him, “ You can’t go 
through this door, if you want to go in the kitchen 
you! go out the front door and around back, through 
the shed,”  to which defendant said, “ Esther the soup 

20 will burn, won’t you let me walk through the door,”  
to which she replied, “ no, I am the boss and I am 
going to show you that I can make a fool of you,”  
to which defendant replied, “ no, I won’t permit you 
to make a fool out of me, but be reasonable and hurry 
up or the soup will burn, and all those working men 
Who come here for lunch will be disappointed and 
I will lose their trade,”  to which she replied, “ I donT 
care you don’t give me the money it is of no benefit 
to me,”  defendant then said, “ I am no child, I am a 

30 man, go away from that door I must go through,”  
and then used sufficient force to force her back. That 
his said wife then claimed that he had hurt her, that 
her arms and back were bruised. Defendant says 
that he opens his place of business at five o ’clock in 
the morning and closes it a few minutes before one 
o ’clock the next morning and that at the best he could
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only get four hours of sleep, unless he would take a 
short nap in the afternoon; that when he would go 
to Led, complainant would nag at him for hours say-
ing, that she intended to do so as long as they lived 
together, unless defendant would give her the key 
to the money draw, deposit the business money in 
their joint names and transfer the properties in their 
joint names, which defendant refused to do. De-
fendant says that during all of this time, complain-
ant did little or no household work, so that their 1n 
home became filthy, that she made all sorts of com-
plaints to him, saying on one occasion that she was 
afraid to stay in the house, either day or night, that 
defendant must get her a dog, which he did. That 
after he got her two small dogs, she complained that 
he thought more of the dogs than he did of her. That 
on another occasion, complainant complained that 
she was unable to do the house hold work, that he 
then got her a middle aged woman to assist her in 
her house hold duties, that she almost immediately o q 
began to complain that he was intimate with her, ZU 
although he denies these accusations but in order 
to have peace, he discharged the servant, that com-
plainant then forced him to get another servant, 
which he did, that she immediately began to make 
the same accusations as before, that he was again 
forced to discharge the second servant.

(7) Defendant says that on one occasion, com-
plainant was crying and hollering that he had struck 
her, that the servant said to her, “ What are you ™ 
hollering about, he did not touch you,”  that com-
plainant replied* “ It is none of your business, I 
guess you like my husband better than I .”

(8) Defendant says that on the 14th day of June, 
1915, at about one o ’clock P. M. he started to pre-
pare to wash the dishes, that he put the tea pot full
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..of .water on the gas stove, for the purpose of heating 
! fit so that he would wash the dishes, that complainant 
•immediately objected and grabbed ahold of the kettle 
and said, “  You get out of here, you have no right 
in here,”  that he then grabbed ahold of the kettle 
and said, “ Esther, meaning the complainant, you 
leave that alone; I have to have hot water to wash 

-the dishes,”  to which she replied, “ I am going to 
put you in trouble” , that she then started toward 

10 the defendant, jumped at him and seized him by the 
hair, that he shoved her. away, she then cried again, 
“ You have hit me and I am going to fix you. Com-
plainant on the following morning went to her fath- 
er’s home.

(9) Defendant says that he did not on this occa-
sion or on any other occasion, strike his said wife, 
nor did he ever say to any person, at any time, that 

fi he had struck her and would strike her unless she 
did better.

20 (10)i Defendant says that he has always treated
his said wife, with kindness and consideration and 
did not through any act of his, drive her from their 
home, that she left voluntarily .and of her own free 
will, due as herein before set forth, because defen-
dant refused to place the properties in their joint 
names and to give her free access to the money 
drawer, that she had once enjoyed.

Defendant humbly prays to be hence dismissed 
with reasonable costs and charges in his behalf most 

30 wrongfully sustained.
John H. Kafes,

Sol. of Deft.
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[Endorsed]
40/105 105/C

In Chancery of New Jersey

Between
Esther Goldberg,

Complainant,
and

Sol Goldberg,
Defendant.

On Bill for Maintenance. 
ANSWER.

John H. Kafes,
Sol. of Deft. 

I l l  E. State St., 
Trenton, N. J. •*

Filed
Aug. 24,1915 
Robert H. McAdams 

Clerk

I hereby consent to the filing of the 
within answers as of the terms required 
by law.

J. Albert Homan, 
Solicitor of Complainant
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EXHIBIT D l—5.

IN CHANCERY OF NEW JERSEY.

Between,
Esther Goldberg, On Bill, &c.

Complainant, ( Petition for Alimony
and pendente Lite,

10 Sol Goldberg, ORDER.
Defendant.

This matter being opened to thejmurt by J. Albert 
Homan, solicitor of Esther Goldberg, and in the 
presence of John H. Kafes, solicitor for Sol Gold-
berg; and good cause being shown by petition and 
affidavits why the complainant, Esther Goldberg, is 
entitled to relief in the premises:

IT IS THEREUPON, on this seventh day of July, 
20 nineteen hundred and fifteen, ordered, that Sol Gold-

berg, the above named defendant, do pay to his wife, 
Esther Goldberg, the above named complainant, the 
sum of eight dollars per week, at the beginning of 
each and every week from the twenty-ninth day of 
June, nineteen hundred and fifteen, until the termi-
nation of this suit, or the further order of the court, 
for her support and maintenance and that of Wil-
liam Goldberg, an infant child of the marriage, now7 
in the custody of the said wife.

30 AND IT IS FURTHER ORDERED, that the said 
Sol Goldberg, do pay to the said Esther Goldberg, 
or to her solicitor, a counsel fee of fifty dollars, and 
the costs of this motion to be taxed.

E. R. Walker, C.
Respectfully advised 

John H. Backes 
V. C.
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[Endorsed]
40/105 90/C
IN CHANCERY OF NEW JERSEY. 

STATE FEE 90.

BETWEEN,
Esther Goldberg,

Complainant,
and

Sol Goldberg, 10
Defendant.

/

ON BILL &c., 
ORDER FOR ALIMONY 

PENDENTE LITE.

Tax Costs

4
J. Albert Homan, 

Solicitor for Complainant, 
26 West State St., 

Trenton, N. J.

FILED .
JUL 7, 1915

Robert H. McAdams 
Clerk

M 54—339

20

30
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EXHIBIT Dl—6.

IN CHANCERY OF NEW JERSEY.

Between j
Esther Goldberg, /

Complainant, l ON BILL, &C.,
and ( ORDER.

K) Sol Goldberg, \
Defendant, i

This cause coming on to be heard in the presence 
of J. Albert Homan, of counsel with the complainant, 
and John H.- Kafes, of counsel with the defendant, 
on bill, answer and oral proofs taken in open court; 
whereupon, and upon duly considering the argu-
ments of counsel.

It is; on this thirtieth day of December, nineteen 
20 hundred and fifteen, by his Honor, Edwin Robert 

Walker, Chancellor of the State of New Jersey, OR-
DERED, ADJUDGED AND DECREED that the 
bill of the complainant be dismissed without preju-
dice. -

It is further ORDERED* ADJUDGED AND DE-
CREED that the said defendant do pay to said com-
plainant, or her solicitor, her costs of this suit to be 
taxed, and also a counsel fee of fifty dollars, and 
that she have execution therefor according to the 

30 practice of this court.
E. R. Walker,

C .

Respectfully advised,
John H. Backes

V .  0 .
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NEW JERSEY COURT OF ERRORS AND 
APPEALS.

Between
Simo n  Go l d be r g ,

Petitioner-Appellant, 
and

E s t h e r  Gol d be r g , 
Defendant-Respondent.

BRIEF OF
PETITIONER-
APPELLANT.

STATEMENT OF THE CASE.

The petition for divorce filed in this cause was by 
the Husband on the ground of desertion. The peti-
tion alleges and the proofs sustain it, that the wife 
left her husband on December 28,1919, and has since 
then refused and failed to live with him. The an-
swer denied that the defendant, since that time and 
for more than two years next preceding the com-
mencement of the action, wilfully, continuedly and 
obstinately deserted the petitioner, and set up a 
counter-claim for constructive desertion on the 
ground of cruelty. The counter-claim was dismissed 
because not sustained by the proofs.

At the hearing the petitioner proceeded to pro-
duce the proofs sufficient and necessary to sustain 
the ordinary petition for desertion, but the defen-
dant adduced some proof as to the mental condition 
of the defendant, attempting to show insanity on 
ber part during the two-year period. This defense 
had not been pleaded, but no objection was made
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thereto and the parties went to hearing on the issue 
of the mental condition of the defendant. At the 
conclusion of the testimony and argument the 
learned Vice-Chancellor decided that he was not sat-
isfied from the testimony as to the mental condition 
of the defendant that the husband has shown that 
she was during the time she was absent from him, 
prior to the commencement of the suit of a mental 
condition capable of rendering her absence from him 
a wilful desertion. And in his memorandum and 
in the final decree advised by him, he stated that the 
evidence leaves him in doubt as to whether the de-
fendant’s mental condition was such during the en-
tire two-year period as to render her absence wilful 
“ The burden being on petitioner, the petition will 
also be dismissed.”  (During the argument no men-
tion was made by counsel for either party as to the 
question upon whom is the burden of proof as to 
the mental condition of the defendant.) The facts 
bearing upon mental condition will be dealt with 
more fully infra under a discussion as to the proofs 
themselves.

The petitioner-appellant in support of the relief 
he asks maintains the following propositions:

I.

THE BURDEN OF PROOF OF INSANITY OR 
OF THE EXISTENCE OF SUCH MENTAL CON-
DITION AS WILL EXCUSE A DEFENDANT IN 
A PETITION FOR DIVORCE ON THE GROUND 
OF DESERTION IS ON THE DEFENDANT 
SETTING UP THE DEFENSE; THAT INSAN-
ITY IS AN AFFIM ATIVE DEFENSE TO BE 
PROVED, AND THAT IF THE EVIDENCE ON 
THE QUESTION OF INSANITY OR MENTAL
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CONDITION IS EQUALLY BALANCED OR 
DOUBTFUL, THE DEFENSE HAS NOT BEEN 
ESTABLISHED.

II.

THE EVIDENCE IN THIS CAUSE NOT ONLY 
FAILED TO ESTABLISH INSANITY ON THE 
PART OF THE DEFENDANT DURING THE 
NECESSARY PERIOD, BUT ACTUALLY 
CLEARLY ESTABLISHED HER SANITY AND 
THAT THERE WAS CLEARLY A WILFUL, 
CONTINUED AND OBSTINATE DESERTION 
DURING THE NECESSARY PERIOD.

L

i .v. f | . , ARGUMENT.

t h e  b u r d e n  o f  p r o o f  o f  i n s a n i t y  o r
OF THE EXISTENCE OF SUCH MENTAL CON-
DITION AS WILL EXCUSE A DEFENDANT IN 
A PETITION FOR DIVORCE ON THE GROUND 
OF DESERTION IS ON THE DEFENDANT 
SETTING UP THE DEFENSE; THAT INSAN-
ITY IS AN AFFIM ATIVE DEFENSE TO BE 
PROVED', AND THAT IF THE EVIDENCE ON 
THE QUESTION OF INSANITY OR MENTAL 
CONDITION IS EQUALLY BALANCED OR 
DOUBTFUL, THE DEFENSE HAS NOT BEEN
e s t a b l i s h e d .

A. The rule has, in its application generally to 
civil actions been so often laid down, as hardly to
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need citation of authority. The rule as stated gen-
erally is that all men are presumed to be sane until 
the contrary is proven and the burden of proving it 
is on the one who adduces it.

14 R. C. L. 622, p. 74;
22 C. J. 146;
32 C. J. 756, Sec. 560.

In 14 R. C. L. 622 the author says:
“ In all civil actions it is generally held that 

the burden of proof of insanity rests upon him 
who alleges insanity or seeks to avoid an act on 
account of it and it devolves upon him to estab-
lish the fact of insanity by a preponderance of 
the evidence.,,

In 32 C. J. 756, it is said :
“ It is presumed in law that all men are sane 

and the burden to prove insanity is on the per-
son alleging it; thus if insanity is set up as an 
affirmative defense, the burden of proving^ it 
rests on defendant.”

B. Not only do we find this general statement 
made by cases and text writers, but the principal is 
applied in all particular branches of the law,

a. In Criminal Law, this is undoubtedly the rule.
Graves v. State, 45 N. J. L. 347 (1883, Ct. 

of Errors and Appeals);
State v. Herron, 77 N. J. L. 523, 71 Atl. 274 

(1908, Ct. of Errors and Appeals).
State v. Janies, 96 N. J. L. 132, 114 Atl* 

553 (1921, Ct. of Errors and Appeals).
These three cases are#casses. of murder in. the first 

degree. We have,cited murder cases, first, because



that is the most extreme, private crime and second, 
because the statute (as applied at least in the Graves 
case) requires proof of a wilful, deliberate and pre-
meditated killing. The meaning of the word “ wil-
ful”  in both the Divorce and -Crimes Acts as applied 
to the question involved ‘will be discussed infra. 
There is, of course, no question but that the same 
rule of law is applied to crimes other than murder.

In Graves v. State (supra) the defendant was 
convicted of murder in the first degree. The indict-
ment charged that the defendant did wilfully, felo-
niously and of his malice aforethoiight, kill and mur-
der the deceased. The defense was insanity. The 
Court said, quoting from the charge to the jury:

“ The la\v presumes that every man is sane 
until the contrary is proved. Hence when an
accused sets up the defense of insanity the bur-
den of proof is upon him; and to make effectual 
such a defense, the proof of the prisoner *s insan-
ity must be satisfactory. He must overcome the 
presumption of sanity by a cleiar preponderance 
of proof and by the most satisfactory evidence.”

In that case a request to charge had been made 
that “ if they had any doubt as to whether he was 
sane or insane at the time he committed the act of 
killing, they should resolve the doubt in favor of his 
insanity.”

As to this the Court said:
“ It is manifest that if the burden of estab-

lishing the defense is ttpon the accused, the 
proposition involved in that request cannot be 
maintained. The proposition is that though the 
accused may have failed to establish his insan-
ity, yet if he has succeeded in casting doubt on
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the subject, he is, therefore, on that ground 
alone, entitled to the benefit of the defense as if 
he had proved it. If the burden of proving the 
defense is on the accused, as it undoubtedly is, 
it follows that he is not entitled to the benefit of 
the plea unless he establishes it. ”

Similarly, in the James case the Court said:
“ The law presumes a man to be sane and if 

the contrary exists, thereby defeating this nat-
ural presumption, it must be shown by the party 
who alleges it.”

b. In Wills it is also the settled law. Some of the 
cases are:

Sloan v. Maxwell, 3 N. J. Eq. 563, 581 
(1831);

Trumbull v. Gibbons, 22 N. J. L. 117, 155 
(1849);

Smith v. Smith, 48 N. J. Eq. 566, 582 (1891).

In the Sloan case the Court quoted the following 
from the Supreme Court of New York in Jackson 
v. Vandusen, 5 John. 158:

“ In all cases where the act of a party is 
sought to be avoided on the ground of his mental 
imbecility, the proof of the fact lies upon him 
who alleges it, and until the contrary appears, 
sanity is to be presumed. He says not only 
that this is the rule, but that independent of 
authority, it ought to be so, and that it is recog-
nized in all the elementary writers, and in all 
the adjudged cases he had met with both in law 
and equity. To the numerous authorities he 
quotes may be added a train of cases to the same 
effect in the American courts. We forbear to 
enlarge. The objection, although unsound, could 
not be passed without respectful attention.”
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The Court in Trumbull v. Gibbons (supra) says: 
“ Every person is presumed to be of sound 

mind until the contrary is proved; it is, there-
fore, incumbent on the party attempting to de-
feat a will on the ground of the testator’s in-
sanity, to prove the existence of such disability. 
The rule is well established by authority and it 
is one which is in accordance with sound reason. 
He who wishes to impeach a will for such cause 
must support his allegation by proof, before he 
can overcome the presumption which the law 
raises of the sanity of the testator.”

c. In Contracts and Conveyances this is the set-
tled law.

Lozear v. Shields, 23 N. J. Eq. 509, 510 
1872, Ct. of Errors and Appeals);

Matthiessen Co. v. McMahon*s Administra-
tor, 38 N. J. L. 536, 543 (1876), Ct. of 
Errors and Appeals).

For cases from other states see:
Killian v. Badgett, 27 Ark. 166;
Menhins v. Lightner, 18 111. 282;
Hiett v. Shull, 36 W. Va., 563;
Powell v. Powell, 27 Miss. 783.

In Matthiesson Co. v. McMahon*s Administrator, 
(supra), suit in trover was brought by McMahon’s 
Administrator, with respect to title to certain goods. 
The defendants claimed title under an alleged pur-
chase from McMahon orally. The plaintiff set up 
the Statute of Frauds. Defendant then set up the 
delivery of goods. The sur-rejoinder by the plain-
tiff was that he was incapable of making the con-
tract and delivering the goods by reason of insanity.
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The Court held: “  * * * The instruction that the 
burden of proving the mental capacity of the de-
ceased was on the plaintiff [he set it up], and that 
the plaintiff must satisfy the minds of the jury by 
the proofs he adduces of the fact, were correct.’ ’

In Swuyze v. Swayze, 37 N. J. Eq. 180 (1883), it 
was held that the burden of proving mental inca-
pacity to give a release rested with the person who
set it up. _ j

d. And in a suit for divorce on the ground ot de-
sertion, where insanity is set up as a defense, as in
the present case, it would seem that thè same rule
would be applied.

YowYMivis v . Youmaws, 3 N. J. Mise. 57.6, 
129 Atl. 122 (May 20, 1925, Buchanan, 
V. C.)

Youmans v. Youmans was a. suit by the husband 
on two grounds, desertion and extreme cruelty. The 
facts were such that the husband would be entitled 
to divorce on both grounds, if the wife were men-
tally responsible for her acts.

The wife believed wrongly that her husband was 
guilty of undue intimacy with another woman, and 
admitted she had no proof of it, and showed a course 
of conduct so illogical and irrational that it would 
seem probable that she was mentally defective.

At the hearing the Court took the view that where 
the proof showed that such a mental condition is so 
highly possible an explanation of the wife’s acts, 
the husband has not sustained the burden of proof 
to present evidence to negative the possibility, i. e. 
that she was not mentally defective.

The question of the burden of proof, as the Court 
pointed out, was not considered in the argument and 
re-argument was moved for and granted.
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The Court held on re-argument that “ omitting 
from consideration the question of the presumption
of sanity, that insanity is an affirmative defense 
which must be pleaded and was not in this case, and 
that as an affirmative defense, the burden of proof 
thereof is on the defendant,” * the petitioner is en-
titled to a decree on the ground of extreme cruelty, 
notwithstanding that it arises from delusion, at any 
rate, so long as defendant is not insane generally.

Now, it must be remembered that this case was 
decided about five months after the case at bar, 
that in the case at bar the question of the burden of 
proof of mental condition was likewise not raised 
on argument.

We maintain that this case is authority for the 
proposition contended for here. It may be urged 
that the remarks of the learned Vice-Chancellor are 
only dicta. If they are, it must surely be conceded 
that they are the strongest kind of dicta obtainable 
for a case like the instant one. They come from the 
same Vice-Chancellor, five months after the pres-
ent case, and after re-argument on the question, the 
Court most clearly indicating that it has changed 
its mind on this question.

Indeed, the syllabus of this case in 3 N. J. Misc., 
576, reads as follows:

Divorce—Desertion and Extreme Cruelty—* 
wife’s conduct such as to indicate mental de-
rangement—Insanity an affirmative defense 
which must be pleaded, and Burden of Proof is 
on defendant—^Extreme cruelty is ground for 
relief, though it arises from delusion, at least
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so long as defendant is not insane generally.”
#Interlineation onrs.

In fact, it would seem almost beyond dispute that 
had there been a re-argument in this case the decree 
would have been otherwise.

We have diligently examined the decisions both 
in this State and other States, but have been unable 
to find any case other than Youmans v. Youmaws 
which deals with the precise question here involved 
of the burden of proof of mental condition in deser-
tion.

The question of the burden of proof of mental 
condition in a suit for divorce on the ground of adul-
tery was dealt with in this State, and it was held 
insanity was a defense to be established by the de-
fendant.

Hill v. HiU, 27 N. J. Eq., 214 (1876).

In that case, Chancellor Runyon said: “ A very 
careful consideration of the testimony has led me 
to the conclusion that her irresponsibility on the 
ground of insanity has not been established. ’ ’

In Carpenter v. Carpenter, Milward’s Irish Rep., 
161 (1827, Consistory Court of Dublin) suit was be-
gun for divorce and separation on the ground of 
extreme cruelty. The Court used the following lan-
guage: 1 ‘ I had doubts whether such conduct [the 
cruelty] was not caused by derangement of mind, 
in which case it could not be acted on here, being an 
infirmity merely; but in the absence of all defensive 
explanations, or evidence of insanity, I am not war-
ranted in inferring it.’ ’

C. The learned Vice-Chancellor seems to have 
based his conclusion upon the reasoning that since 
the statute required proof of a wilful desertion, it
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required proof of a volitional desertion and, there-
fore, it was for the petitioner to prove sanity or suf-
ficiency of mental condition.

This, it is submitted, is a conclusion based on er-
roneous premises. The Legislature never intended, 
of course, that in every suit for divorce on the 
ground of desertion, the petitioner must prove a 
sane desertion. Proof of a wilful desertion does not 
necessarily mean proof of a sane desertion. It will
be considered to be proved, or at least presumed, 
that when a wife leaves her husband, saying she will 
not live with him that she is guilty of a wilful deser-
tion. See Edwards v. Edwards, 69 N. J. Eq. 522, 61
Atl. 531 (1905). And the mere fact that she makes 
the statement that she was insane does not change 
the fact that her desertion was wilful.

Moreover, if we examine the meaning of the word 
“ wilful”  in the Divorce Act and in the section of 
the Crimes Act dealing with the degrees of murder, 
we find that they have similar meanings, and we 
have seen that the burden of proof of insanity in a 
charge of wilful murder is on the accused.

The word “ wilful”  in the Divorce Act means an 
intentional leaving by one spouse against the will of 
the other.

• Stover v. Stover, 94 N. J. Eq. 703, 120 Atl. 
788 (1923);

Meier v. Meier, 68 N. J. Eq. 9, 59 Atl. 234, 
(1923);

Biddle on Divorce, 2nd Ed., page 76.
In other words, the essence of wilfulness in the 

Divorce Act is intention. It must be an intentional 
act.

The word “ wilful”  in the section of the Crimes
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Act dealing with degrees of murder means an inten- 
tional killing.

State v. Zdaruowicz, 69 N. J. L., 619, 626, 
55 Atl. 743, (1903), Court of Errors and 
Appeals.

That is to say, these words have similar meanings 
in their respective statutes. We have seen in 
Graves v. Graves (suprai), that the burden of proof 
of insanity in first degree murder is on the accused. 
The conclusion would seem inescapable that the same 
rule should be applied here. The Legislature never 
intended that because wilful means volitional or in-
tentional that the burden of proof of insanity should 
be on the petitioner.

In this connection it may not be amiss to call at-
tention to the statement frequently seen that “ it is 
presumed that every person intends the natural and
probable consequences of his acts.”  22 Corpus 
Juris, 143, Sec. 74. That is, if a person does an act, 
it is presumed he intended to do it, and if he wishes 
to excuse it on the ground of lack of intention, or 
volition, he must show the justification. In Smith 
v. Wilcox, 47 Vt. 537, 545, there is this language:

“ The presumption in the first instance always 
is that a person intends to do what he does, so 
far as he can intend. Accordingly, proof that 
an intoxicated person committed an injury, if 
no excuse or justification appears out of the cir-
cumstances, is sufficient from which to find that 
he did it wilfully, according to his capacity, and 
such proof will make out his part o f  the case 
under the statute, unless some excuse or justifi-
cation is made to appear by way of defense.”

D. The test frequently applied to determine who
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has the burden of proof of an issue is this: Who 
would prevail if no evidence at all were produced 
on this issue? As has been said:

“ The test for determining which party has 
the affirmative and, therefore, the burden of es-
tablishing a case is found in the result of an in-
quiry as to which ^arty would be successful if 
no evidence at all were given, the burden being 
of course on the adverse party. ’ *

22 Corpus Juris, 70 and cases cited.

Tested by this principle, the present case, if the 
evidence were equally balanced or doubtful, as the 
learned Vice-Chancellor says it is, which is the equiv-
alent of there being no evidence on the question, the 
burden of proof of insanity is on the defendant. If 
no evidence had been produced on insanity, the re-
sult would have been otherwise.

And see the note in 36 L. R. A., 723, where it is 
said that: <‘ When unsoundness of mind is alleged 
as a ground for setting aside a deed, the fact must 
be established with reasonable certainty, and if there
is only a balance of evidence or a mere doubt of the
sanity of the maker of the deed, the presumption in
favor of sanity must turn the scale in favor of its 
validity.M

Citing:
Myatt v. Walker, 44 111. 485;
Lilly v. Waggoner, 27 111. 395;
Wall v. Hill, 1 B. Mon 290, 36 Am. Dec.

578.
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THÉ EVIDENCE IN THIS CAUSE NOT ONLY 
FAILED TO ESTABLISH INSANITY ON THE 
PART OF THE DEFENDANT DURING THE 
NECESSARY PERIOD, BUT ACTUALLY 
CLEARLY ESTABLISHED HER SANITY AND 
THAT THERE WAS CLEARLY A WILFUL, 
CONTINUED AND OBSTINATE DESERTION 
DURING THE NECESSARY PERIOD.

The Test of Insanity. In order to discuss prop-
¿rly whether the evidence showed the defendant to 
have been sane or insane, we must know what is the 
test of insanity in divorce. It would seem that the 
test applied by the Courts is the same as is applied 
in other branches of the law, viz: whether the de-
fendant understood the nature of his or her act, and 
whether it was right or wrong to commit it.

Mam ell v. Hans ell, 3 Pa Dist. 724, 15 Pa. 
Co. 514;

Yarrow v. Yarrow (1892) P. 92 (Eng.).

And see:
Duvale v. Dv/vale, 34 Atl. 888, 896 (1896), 

affirmed 55 N. J. Éq., 589, 39 Atl. 1113; 
affirmed 65 N. J. Eq., 771, 60 Atl. 1134.

In Hansell n, Hans ell (supra) the Court said:
“ To constitute insanity a defense, it must 

have been such as to deprive defendant of the 
use of his reason to the extent that he did not 
know right from wrong and was incapable of 
willing the one or the other.”
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And in Yarrow v. Yarrow:
“ IfThe wife were capable of appreciating the 

nature of the act and its probable consequences, 
her insanity in other respects is no defense. ”

And in the New Jersey case of Duvale v. Drnale, 
it seems that Vice-Chancellor Reed had the same 
test in mind, for he said:

“ She was sane enough to know that for such 
marital conduct by the defendant she was en- 
titled to a divorce and sane enough to know that 
the domestic quarrels were the consequences of 
her own charges, reproaches and violent con-
duct. I am, therefore, constrained to regard her 
as responsible.9 ’

In other words, if a person knows when it is wrong 
or right to commit a certain act toward his or her 
spouse, that is, whether the law will or will not al-
low a divorce for such act, the person is sane.

In addition, in the Duvale case, the Court seems 
to make this requirement: That if the person is not 
so disordered mentally as to be incapable of restrain-
ing herself from the commission of the acts com-
plained of, that person is sane.

Moreover, it must, of course, be borne in mind, 
that a person may be medically insane, but not leg-
ally, and if not legally, he is responsible for his 
acts.

Kern v. Kern, 51 N. J. Eq. 586, 26 Atl. 837, 
841 (1893).

There the Court said:
“ A  man may be mentally unsound in a medi-

cal point of view from certain conditions which 
exist, which would not in a legal sense relieve 
him from responsibility. He may be subject to
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mania, and medically of unsound mind; yet, if 
the peculiar phase of mania had no influence 
upon the act brought in question, such act is not 
in the law invalidated. He may be an imbecile, 
and medically of unsound mind, but, if he has 
sufficient mind to reasonably understand the act 
which is brought in question he is legally com-
petent/’

So that, although the mind may be defective, and 
the person medically insane, yet if he understands 
the nature of his act, and whether it is right or wrong 
to do it, he is not legally insane and is responsible 
for his acts.

The test of insanity in divorce as herein outlined 
will he applied infra.

Now, the appellant in support of the proposition 
that the proofs show the defendant to have been 
sane relies upon the following:

A. The evidence showed that she was examined 
by a mental expert in 1918, the year before she left, 
and found sane, and the presumption is she contin-
ues sane until the contrary is shown. The exami-
nation was made by Dr. Henry A. Cotton, one of the 
leading mental experts of the world, and director 
of the New Jersey State Hospital. At that time 
he found her sane. State of the case, pages 163, 
170, 171. He found she was nervous, but nervous-
ness is, of course, not insanity, id. page 163.

Dr. Cotton testified (page 163), as follows:
“ Q. Did you see Esther Goldberg or examine 

her in 1917, ’18 or ’19?
A. There is a record of her husband bring- 

, her to me some time in 1918, if I recollect cor-
rectly and at that time I advised her teeth ex-
tracted and tonsils out. She had very bad teeth.



Q. It was for her teeth and tonsils ?
A. Yes.
Q. Was she insane at that time?
A. She was not insane at that time. She was 

brought in consultation because she was ner-
vous.

Q. It was nervousness ?
A. Yes, sir.
Q. And nervousness is not insanity?
A. No.”

It is most significant that this is the only testimony 
as to defendant’s condition a short time before she 
left her husband, and it is produced by the petitioner- 
appellant* Dr. Cotton said that in 1918 (she de-
serted December 28th, 1919, id. page 26), she was 
sane, and of this there was no contradiction what-
ever.

And, once sanity is shown, the presumption is that 
it continues until the contrary is shown.

Boylcm v. Meeker, 28 N. J. L., 274, 280 
(1860).

We must presume, therefore, that she was sane 
thereafter until the contrary is shown.

D. The acts and statements of the defendant show 
that she was sane during the necessary period.

The defendant acted from a definite reason—that 
her husband was cruel to her and was not fit for 
her by education or otherwise—inadequate as it 
proved, it is true, but nevertheless a motive or rea-
son.

The defendant’s father testified, State of Case, 
page 130, that the defendant claimed the petitioner 
did not give her enough money to live on, and that 
she could not live with him because he threatened to
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kill her. And again (page 135), he said: “ She told 
me the reason they can’t live peaceful was because 
he beat her, etc.”  And similarly at top of page 236. 
And again at page 140, he testified as follows:

“ Q. How long after your daughter left her 
husband was it that you brought the children to 
him?

A. About a year and a half, not quite two 
years.

Q. Now, didn’t you think it was possible for 
Mr. Goldberg to change his attitude or his mind 
about the manner in which he was going to treat 
your daughter during the year and a half ?

A. I don’t know, how can I tell?
Q. Then, why didn’t you go to see him, 

whether or not he didn’t change his mind or his 
manner of treating her?

A. That didn’t belong to me. It belonged to 
my daughter.

Q. You were interested in your daughter’s 
welfare?

A. Why, I couldn’t command her to go there 
or make her go there unless she wanted to.

Q. Did you .ever ask her to go there and see 
how he was then?

A. Yes, sure I did.
Q. Did you request her to go ?
A. Yes.
Q. What did she say?
A. She told me if he treated her good, ‘ If he 

treat me good, I would go to him. ’ ’ ’

And in the same manner the defendant’s brother 
testified, page 148:

‘ ‘ Q. Did you ever sit down and talk to her ?
A. Oh, yes.
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Q. About going back to her husband f
A. Yes, sir, she would be willing to go back. 

Many times I spoke to her. She was afraid. 
She left him because he made her nervous and 
she was afraid to stay with him in the house 
because he told her he was going to kill her.’ 9

And so also, at page 151:
“ Q. So she said he used to beat her?
A. Yes.
Q. And that is the reason she wouldn’t go 

back?
A. She was afraid to. If he would promise 

not to beat her and treat her better, the chil-
dren and herself, even today she would rather

Samuel Sussman, a brother-in-law of the defen-
dant, testified at page 76, lines 23 to 25, that the de-
fendant said: “ I can’t live with him, he is not good 
educated; he is not fit for me. ’ ’ And also at page 
77, line 24, and page 79, line 25.

The defendant’s defense and counter-claim on the 
ground of cruelty are likewise an indication of her 
sanity as tested by her acts. She knew when it was 
right or wrong to leave her husband and that it was 
right for her to leave him on the ground of cruelty. 
To us it seems that this is almost the keynote of the 
whole question as to whether she was sane or not. 
She gave perfectly good reasons for leaving and 
staying away, although she failed to prove them. 
Whatever else we may deduce from the testimony,
we cannot escape the fact that she knew when it was 
right or wrong to leave and the nature of the act of 
leaving.
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The Court in Graves v. State (supra) examined 
the acts and statements of the defendant in a simi-
lar manner to determine his sanity. In that case 
the Court said:

“ Again, the prisoner acted from a motive— 
inadequate, it is true, but a motive that influ-
enced his conduct. He had had disputes with the 
Soden family, and with the deceased personally. 
The boy had jeered him, etc. [The Court goes on 
to give his reasons for killing] * * * for if the 
prisoner had sufficient intelligence, by a process 
of reasoning, to connect his injuries with the 
person who inflicted them, and to sum up the 
cost [he had said to a policeman he had summed 
up the cost before, namely, that he would have 
to stand trial for murder] * * * and to antici-
pate the result that would follow, it would be 
difficult to deny him. the possession of sufficient 
mind to understand the nature and quality of the 
act he was about to engage in, and volition
in the execution of his purpose. For the ques-
tion is not whether the accused when he engaged 
in the deed, in fact thought whether the act was 
right or wrong, but whether he had sufficient 
mind and understanding to have enabled him to 
comprehend that it was wrong, if he had used 
his faculties for the purpose/’

And in Guvale v. Guv ale (supra) this method was 
also used. Let us quote here again:

“ She was sane enough to know that for such 
marital conduct by the defendant she was en-
titled to a divorce and sane enough to know 
that domestic quarrels were the consequences of 
her own charges. I am, therefore, constrained 
to regard her as responsible.”
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C. The testimony of the witnesses directly upon 
the question during the necessary period show the 
defendant to have been sane then.

The testimony of the witnesses in this case should 
be classified, for better understanding, we think, into 
three classes:

1. That by the experts;

2. That by physicians not mental experts who had 
good opportunities to observe the defendant; and

3. That by laymen.

1. Each side produced one mental expert. The de-
fendant produced Dr. Carl L. Pierson, a young phy-
sician on the staff of the New Jersey State Hospital, 
whose only actual experience in mental diseases 
dated from 1922 (page 107, the date of the hearing 
was January 5th, 1925). Dr. Pierson testified that 
the defendant came under his observation or atten-
tion for the first time on January 29th, 1923, the 
date she was admitted to the State Hospital (page 
108) and that he did not examine her at all prior 
to that date. At page 111 he said he did not exam-
ine her at all in 1920 or 1921. He also stated that 
she was suffering from a mental disease which was 
constitutional (page 110), which is one that might 
arise before the teens (page 110, line 15), that this 
was a condition that came on gradually. He also 
testified as follows:

“ Q. Having found the condition was consti-
tutional, what was this disease she was afflicted 
with? Or would you say that this disease that 
she was afflicted with came on suddenly?

A. It was a gradual condition.
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Q. It took a number of years to come to a 
head ?

Mr. Perlman: That is objected to as lead-
ing.

A. I would not say that. I would say the con-
dition might have existed to some certain period 
and some precipitating factor might bring it out 
more pronounced.”

It must be borne in mind, however, that there is 
nothing anywhere in the testimony of Dr. Pierson to 
show that during 1920 or 1921 the defendant was 
legally insane, i. e. that during those years she did 
not know right from wrong. He did testify that in
1923 and at the time of the hearing he did not believe 
she knew right from wrong all the time. But we 
are concerned with the two years immediately fol-
lowing the leaving, December 28th, 1919, that is, 
1920 and 1921.

Gordon v. Gordon, 89 N. J. Eq., 535, 105 
Atl. 242, (1918, Ct. of Errors and Ap-
peals).

Indeed, on cross-examination, Dr. Pierson ad-
mitted (page 115) that he would not know distinctly 
whether the defendant knew in 1922 whether it would 
be wrong or right to desert her husband even if he 
knew distinctly that in 1923 she did not know 
whether it would be right or wrong to desert.

The petitioner-appellant produced Dr. Henry A. 
Cotton, a mental expert for twenty-five years, and a 
world' famous man in his field, and, as already stated, 
the director of the New Jersey State Hospital.
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Dr. Cotton testified, as already pointed out, that 
he examined the defendant in 1918 for nervousness, 
bad teeth and tonsils (page 163) and that she was 
sane then.

He also testified that, in his opinion, no mental 
expert who examined a patient for the first time in 
1923, could tell what the patient’s mental condition 
was in 1920 or 1921 (page 160, line 35, page 161, 
lines 16 to 18; page 162, lines 27 to 30). And at 
page 162, asked specifically as to this defendant, and 
as to whether she knew right from wrong in 1920 
or 1921, using an exanimation of her in 1923 as the 
basis for diagnosis, he said that he would not want 
to make the distinction (page 163) because in his 
opinion such a distinction based upon such diagnosis 
could only be problematical and conjectural.

He also testified that if the defendant were certi-
fied to be insane in 1923, it- would be perfectly pos-
sible for her to have been sane in 1922, even as late 
as October or November, 1922 (page 163, line 31, 
etc.); that neurosis or nervousness does not mean 
legal insanity at all (page 175).

The result of the testimony of the mental experts 
is this:—Dr. Pierson said that the condition of the 
defendant is one which might have existed before
(page 110, line 31), and in his belief did not come on 
suddenly. But he admitted that he did not know 
distinctly whether she knew right from wrong in 
1920 or 1921. His testimony as to medical insanity 
was, therefore, only guesswork and conjecture. He 
admitted he was guessing. His testimony as to legal 
insanity in 1920 or 1921 was that he did not know. 
Hence, Dr. Pierson gave no testimony which was 
solid and definite, upon which a Court could place 
reliance, and without any real foundation upon which 
to pass judgment with any degree of confidence.
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Dr. Cotton, it seems, to ns, undermined whatever 
possible value Dr. Pierson’s testimony could have 
by his statements that no mental expert, in his opin-
ion, could possibly tell the mental condition in 1920 
or 1921 from an examination in 1923, either medi-
cally or legally. And his testimony that in 1918 the 
defendant was sane is entitled to very great weight.

2. The defendant and petitioner each produced a 
physician, not a mental expert, who testified among 
other things, as to the defendant’s mental condition. 
Dr. Nathaniel Koplin, produced by the defendant, 
had been treating her for a number of years for ner-
vousness and asthma, which was chronic (page 117, 
line 34). He treated her in 1918, 1919, 1920 (page 
118, lines 3 and 4). He treated her in 1922 for asth-
ma and nervousness (page 119, line 12).

Dr. Koplin was one of the physicians who com-
mitted the defendant as an insane person in 1923. 
On cross-examination he testified (page 121, line 22,
etc.), as follows:

“ Q. Then there weren’t any facts showing 
she was insane prior to the time you examined 
her? [i. e. for commitment.]

A. Not directly.
Q. What do you mean?
A. I would say I wouldn’t commit her in 1919 

or ’20. I wouldn’t commit her as an insane per-
son, that is to say, she was a highly nervous 
person.”

He also testified page 122, line 5, etc.:
‘ ‘ Q. Did she seem to answer your questions in 

1920 or ’21 in a normal manner whenever you 
treated her?

A. Yes, more so than later.”
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The testimony ;of this physician, the defendant’s 

own witness, was that in his opinion, she was not in-
sane in 1919, 1920 or 1921.

The petitioner called Dr. Barney D. Lavine, who 
also treated her for chronic bronchitis and asthma 
(page 125). Dr. Lavine treated her from 1916 on 
upon a number of occasions. He testified (page 
126), as follows:

“ Q. During 1920 and ’21, when you saw her, 
did you speak to her when you treated her?

A. Yes, sir.
Q. Did she seem to speak normally?
A. She did.
Q. Did she impress you in any Way as being 

mentally abnormal?
A. She did not.
Q. Did she answer your questions all right ?
A. Every one.
Q. Did she seem to know the difference be-

tween doing wrong and doing a right act—be-
tween doing a wrong act and the doing of a 
right act, would you say?

A. Yes, sir, I would say she did.”

He also said (page 128) that in 1919 she wasn’t 
nervous to any great extent.

The testimony of both these physicians, therefore, 
one produced by the defendant and the other by the 
petitioner was that during the two years in ques-
tion she was sane.

3. The defendant’s lay witnesses who testified as 
to her mental condition were Solomon Cantor, the de-
fendant’s father, and Isador Cantor, her brother.

Her father testified (page 143) that when she came 
to him in 1920 ‘ ‘ she was already not sound minded, ’ ’ 
and also, at page 131, he said that when she came to
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him, she didn’t have her sound mind. Asked how 
he knew she was sick mentally, he replied (page 142) 
because “ she wanted to lick me.”

Her brother testified (page 147) “ she wasn’t de-
pendable. ”  , '

“ A. We couldn’t talk to her. We couldn’t 
depend nothing upon her. She wouldn’t give 
the right answers. She wouldn’t do things 
right. She would lie down on the couch and she 
wouldn’t eat for three days.

Q. That was when?
A. Nineteen twenty and ’21, after the second 

time she comes, she was very bad. Mentally 
she was very bad and so was she physically. I 
believe she don’t weight today more than 75 or 
80 pounds.”

It is highly significant however, that both these 
witnesses testified that the defendant would not re-
turn because she could not live with the petitioner, 
that he beat her and that she was afraid of her life. 
As to the father, see page 130, line 12; page 134, 
lines 9 to 13; page 135, lines 4 to 13:

At page 140 the father testified:
“ Q. Did you ever ask her to go there and see

how he was then?
A. Yes, sure I  did.
Q. Did you request her to go?
A. Yes.
Q. What did she say?
A. She told me if he treated her good, ‘ I f he 

treat me good, I would go to him.’ ”

- See also, page 142, lines 21, 22, 23.
As to the brother, see page 148, lines 8 to 13.
These answers were perfectly intelligent, rational
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and good reasons for leaving on the part of the de-
fendant, if true. And the fact that the father and
brother believed them true indicate, it seems to us 
clearly, that they did not think her insane at the 
time.

Moreover, the defendant ’s answer and amended 
answer were filed March 25, 1922, and December 
19, 1922, setting up cruelty and containing not a 
word of her insanity. If she were insane at the time, 
it is a fair presumption to suppose that they knew 
it and would not have filed an answer merely on the 
ground of cruelty. It is likewise an indication that 
they believed -the story of cruelty, and that this was 
a rational reason for defendant’s leaving.
L The petitioner, on the other hand, in addition to 
testifying himself that the defendant was sane dur-
ing the necessary two years, produced other lay wit-
nesses.

The petitioner (page 52, lines 5 and 6) testified 
that between 1916 and 1919 she was positively nor-
mal and that she showed no signs of nervousness. 
And at page 55, line 23, he testified as follows:

“ Q. In 1919, the early part, what was her 
mental condition then?

A. What do you mean by mental condition?
{ Q* Well, how was her mind, was it clear, as

clear as yours ?
A. Yes, positively, as clear as could be.”

And at page 154, line 17, etc., he testified that in 
1920 and 1921 “ she was all right.”

Samuel Sussman, a brother-in-law, testified also 
that she was normal in 1919 (page 85). He had 
spoken to her a number of times about returning.
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She gave him the answer that he was not fit for her 
(pages 76 and 77). At page 85 he testified:

“ Q. Would you say she wasn’t clear in her 
head?

A. She was clear; she talked all right.
Q. She talked sensibly?
A. Yes.
Q. Rationally?
A. Yes.
Q. You wouldn’t think she was crazy, would 

you?
A. No, I don’t think she was crazy.”

Bernard Selden, at whose home the petiitoner kept 
their children and where the defendant came in No-
vember, 1922, two or three times (page 156), said 
that she was normal.

In addition, several other persons who, though 
they saw the defendant only occasionally and had 
few words to say to her, said she was normal. See 
the testimony of Frank Ahlbach (page 90, lines 3 
to 12); Adam Hayden (page 92, lines 7 to 10); John 
Walker (page 95, lines 11 to 13).

To sum up the testimony of the witnesses directly 
on the question of insanity, it can be seen, it seems 
to us, that not one of the defendant’s witnesses gave 
any testimony of her insanity which did not have 
serious and fatal flaws and defects in it. The tes-
timony of the expert contained an admission that 
he was guessing and couldn’t tell whether she was 
legally insane in 1920 and 1921. The testimony of 
the physician, Dr. Koplin, contained an admission 
that he did not think her insane in 1920 and 1921. 
The testimony of the father and brother contained 
admissions that she knew right from wrong because 
of her reasons for leaving and staying away, and
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their conduct in permitting the answer and counter-
claim to be filed setting up only cruelty is a silent 
indication that they did not consider her insane.

The petitioner’s expert said she was sane in 1918 
and that no one could tell from an examination in 
1923 whether she was sane or insane in 1921, that 
it was perfectly possible for her to have been sane 
as late as November or December, 1922. Dr. La- 
vine testified she was sane and several lay witnesses 
did likewise. The deductions fairly to be made from 
this is that the defendant was sane.

D. Surrounding circumstanees_ and facts indicate 
the defendant to have been sané during the time in 
question.

1. The defendant was kept at home by her par-
ents for 37 months after she left. She was not com-
mitted to the New Jersey State Hospital until Jan-
uary 29th, 1923, (page 108). If she were insane in 
1920 or 1921, she more than likely would have been 
committed by them before 1923. People do not nor-
mally and in the usual course of events keep insane 
persons at home for any length of time.

2. She was at White Haven Sanatorium, a tuber-
culosis sanatorium (page 146, line 4), for a period 
of 8 months (page 131, line 20, page 145, line 23), in 
1922; (page 150, lines 25 and 26). She was brought 
back from White Haven after 8 months because “ it 
was too much expense”  (page 131, line 31). Now, it 
is reasonable to infer that if the defendant were in-
sane in 1922, the physicians at the sanatorium would 
have discovered it during a period of 8 months. It 
is also reasonable to infer that they would not have 
kept her there in a tuberculosis sanatorium that 
length of time if she were a lunatic.
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3. The defendant’s witness, her brother, testified 
on cross-examination, when asked if they had con-
sulted brain specialists, that they had, and asked 
further whether they didn’t tell then that she was 
not insane, he evaded the question and simply said 
they told her to consult some more doctors (page 
150, line 35, page 151, line 15). It is reasonable to 
suppose that if these doctors had told them she was 
insane, they would have seized this opportunity of 
presenting hearsay evidence to say they had told 
them so.

4. Furthermore, if these doctors, or any of them, 
had told them she was insane, why did the defense 
not produce at least one of them to testify to that 
effect, or account for his or their absence? Such tes-
timony would have carried weight.

To summarize briefly, the decree is based upon 
erroneous principles of law, unsupported by author-
ity or reason, and is clearly against the weight of 
the evidence, and ought to be reversed.

Respectfully submitted,
PERLMAN & LERNER, 

Solicitors and of Counsel with 
Petitioner-Appellant.
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The petitioner-appellant in reply to the points 
made in the brief of the defendant-respondent, urges 
the following contentions:

1. The first argument that the burden of proof of 
the wilful, continued and obstinate character of the 
desertion is upon the petitioner is beside the point. 
The appellant does not deny this proposition. Ap-
pellant maintains, however, that the burden of proof 
of a wilful desertion does not necessarily mean the 
burden of proof of desertion by a sane person, if it 
appears otherwise wilful as normally and ordinarily 
shown. Neither the statute, nor the cases cited, 
meant that every desertion otherwise shown to be 
wilful normally, must be shown to be by a sane per-
son, and do not deal with the burden of proof of 
insanity.

As we have pointed out in our main brief, in Ed-
wards v. Edwards, 69 N. J. Eq., 522, 61 Atl. 531 
(1905) Chancellor Ma gie held that when a spouse 
says: “ I never intend to live with you again,”  that 
is proof of a wilful desertion. If the proofs stopped
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there, there would be a wilful desertion. Now, if in-
sanity is interjected, is it not for the person stating 
it exists to prove his; statement!

In the case at bar, there is no question but the de-
fendant said she would not live with the petitioner 
(State of Case, page 26, line 28, page 29, line 21, 
page 32, line 20, page 34, line 8 and numerous other 
places which will hereafter be pointed out.) There 
is no question then but that there is proof that the 
desertion is wilful as committed by normal persons. 
If then, it is attempted to show that the alleged 
deserter is not normal, is not then the burden on 
the person alleging it!

Counsel in his first point seems to make a sub- 
point of the proposition that insanity and confine-
ment in a lunatic asylum arrests the wilfulness of the 
desertion. This proposition, we admit, is likewise 
sound, but, of course, does not touch the question of 
who has the burden of proving insanity.

In counsel’s first point it is also contended that 
the petitioner did not perform a duty alleged to 
be his of caring for the defendant with a view to re-
storing her to health. We do not see the bearing 
of this in connection with the legal question of the 
burden of proof or insanity, but shall discuss it, 
however, infra, in connection with the facts of the 
case.

2. Counsel Js second argument is that the evidence 
did not establish a wilful, continued and obstinate 
desertion during the statutory period.

Insanity. He seems to sub-divide this into several 
sub-points, the first of which is that the defendant 
was insane and did not understand the nature of 
her act of leaving. He relies mainly upon the tes-
timony of Dr. Carl L. Pierson, of the staff of the



3

State Hospital at Trenton (P. 106, line 33, State of 
Case),- who said that upon admissiqn, January 29, 
1923 (id. page 108, lines 2-10) defendant was suf-
fering from a constitutional or congenital psycho-
pathic state with episodes (p. 109, line 32, p. 110, 
line 4) that she had a mental disease which has 
existed no doubt for a number of years, dating back 
maybe to childhood, that it was a gradual condition, 
that her mind is deteriorating compared with 1923, 
that at the time she was admitted to the hospital the 
condition of her disease was such as to prevent her 
from knowing what she was doing.

Appellant contends that the testimony of Dr. Pier-
son is not entitled to great weight, for

(a) At the time of his examination of the defen-
dant on January 29th, 1923, he had had very little 
actual experience with mental diseases, in fact only 
about one year. He was in the State Hospital from 
January 15th, -1922 (p. 107, line 2). He practiced 
medicine generally before that from his graduation 
in 1919 (p. 107, line 8), in two hospitals (p. 107), and 
then came to the State Hospital.

(b) Dr. Henry A. Cotton, a world renowned ex-
pert and head of the State Hospital at Trenton, ex-
plained (page 164), that the diagnosis made by Dr. 
Pierson as it appeared on the report of a “ consti-
tutional psychopathic state with episodes”  meant a 
nervous individual “ not necessarily insane, but ner-
vous, neurasthenic and things of that type.”  The 
episodes are episodes of excitement (p. 164, line 10), 
that is, episodes of nervous excitement.

“ Q. What is the affliction that Esther is suf-
fering from, Doctor?

A. Well, I think it is a question as to diag-
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nosis. The diagnosis made in the record here 
is constitutional, psychopathic state with epi-
sodes, episodes of excitement.

By the Court :
Q. That is not very apprising?
A. No, it is not.
Q. That means simply mental affliction?
A. Yes, a nervous, psychopathic individual 

more or less queer, perhaps, not necessarily in-
sane but nervous, neurasthenic or things of that 
type. That is based largely upon the history, 
perhaps given by the parents.”

Dr. Pierson’s statement, therefore, that she had 
at the time of admission a mental disease which 
existed a number of years, no doubt, is not accurate. 
The meaning of the words of thé diagnostic record, 
according to Dr. Cotton, is not at all what Dr. Pier-
son says it is. Dr. Cotton says that this means a 
nervous person, queer perhaps, but not necessarily 
insane. So that, according to Dr. Cotton, the diag-
nosis at the hospital at time of admission was not 
at all that she was insane, but nervous and neuras-
thenic.

(c) Dr. Pierson himself said (p. 108, line 36, page 
109, top of page ) that at the time of admis-
sion she answered questions relevantly, but not 
truthfully. “ She could tell her name, her age, and 
said she had been to the hospital before, but not as 
a patient, that she had been examined by Dr. Cot-
ton as a private patient. ”  Dr. Cotton had examined 
her in fact in 1918 for nervousness, teeth and ton-
sils (page 163, lines 22-26). I f the defendant could 
answer questions, could tell her name, age and have 
a memory sound enough to carry her back five



years, she could not have been in a bad mental con-
dition on January 29th, 1923. It must be borne 
in mind, that the statutory period of desertion ended 
December 28th, 1921.

(d) Dr. Cotton testified (page 172, line 24), that 
at the time of admission her “  mental condition 
hadn’t unfolded, so to speak. It was just beginning 
apparently.”  Dr. Cotton’s opinion was that in Jan- 
uary, 1923, her mental condition was just commenc- 
ing. He went on to say that now she was very much 
more deteriorated, and that it had become very pro-
gressive, but in 1923, it must be remembered, he 
thought it was just beginning.

(e) Dr. Pierson had not examined the defendant 
before January 29th, 1923 (page 108, line 2, page 111, 
lines 18 and 19). As we have pointed out in the main 
brief, Dr. Cotton testified (page 160, line 35, 161, 
lines 16-18, 162, 27-30) that in his opinion no men-
tal expert who examined a patient for the first time 
in 1923, could tell if the patient was sane or insane 
in 1920, or 1921, that if the defendant were certified 
to be insane in 1923, it would be perfectly possible 
for her to be sane as late as October or November, 
1922 (page 163, line 31). If Dr. Cotton’s opinion be 
given any weight, Dr. Pierson could not possible tell 
whether the defendant was sane or insane in 1920 or 
1921 from his examination in 1923.

( f ) Dr. Cotton disagreed with the diagnosis of Dr. 
Pierson (page 166, line 14). From this it seems 
to us that that defendant could not have had any 
marked or distinct mental disease at the time of ad-
mission in 1923, especially in view of Dr. Cotton’s 
statement that the condition was only beginning at
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the time. If the defendant had a distinct condi-
tion, we do net believe the physicians would have 
differed. In her condition was not marked and dis-
tinct even then, and was only beginning, the value 
of Dr. Pierson’s testimony as to her condition in 
1921, it seems to us, must not be great, and must be 
considered to have been exaggerated.

(g) Dr. Pierson admitted that he could not tell 
from his examination in 1923, whether defendant 
knew in 1920 or 1921 whether it would be right or 
wrong to desert her husband (page 115, line 10). He, 
therefore, admitted that he knew nothing of whether 
she was legally insane then or not. This, after all, 
is the important question.

Counsel for respondent also relies upon the tes-
timony of Dr. Nathaniel H. Koplin who treated de-
fendant for a number of years for various ailments 
(page 117, line 1), that she had asthma, and who 
was one of the physicians who had the defendant 
committed to the State Hospital (page 120, line 27, 
28), that he treated her for nervousness.

So far from his testimony showing insanity in 
1920 or 1921, it shows that she was merely nervous, 
but sane, for

(a) He testified (page 118, line 25), that in 1919: 
“ Her asthma was worse, she apparently lost 

a lot of weight, she was more nervous than be-
fore. ’ ’

He also said that in 1920 this condition continued 
(page 119, line 2).

He also testified (page 119, line 9), as follows:
“ Q. Did you treat her in 1922!
A. I did.
Q. What condition!
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A. The same condition, asthma and nervous-
ness.”

In other words, during 1919, 1920, 1921, 1922, she 
was nervous, that her nervousness was getting 
worse. He did not, however, say at all that during 
those years she was insane.

(b) As pointed out in our main brief, Dr. Koplin 
admitted on cross-examination that there were no 
facts prior to January 24th, 1923, date of his exami-
nation for commitment (page 121, line 24) showing 
she was insane.

He testified:
“ Q. Then there weren’t any facts showing 

she was insane prior to the time you examined 
her?

A. Not directly.
Q. What do you mean?
A. I would say I wouldn’t commit her in 1919 

or ’20. I wouldn’t commit her as an insane per-
son, that is to say, she was a highly nervous 
person. ’ ’

(c) He also said (page 122, lines 6 and 7) that 
in 1920-21 she answered his questions normally.

Dr. Cotton’s testimony is attacked by counsel for 
respondent. He points out first, that Dr. Cotton 
says that condition might have begun ten years be-
fore. But, he fails to state that Dr. Cotton said it 
might have begun a day before (page 168, line 5). 
He next attempts to show that Dr. Cotton had not 
examined his records with reference to his examina-
tion of the defendant in 1918, and could not clearly 
give its results—But, the following is his testimony 
in this respect (page 170, line 18 to page 171, line 
22):
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“ Q. He told you, however, that she wasn’t 
right ?

A. Not that I know of, because if there was 
a question of her being insane, I wouldn’t have 
sent her oft to have her teeth and tonsils at-
tended to, outside. I would have her put in the 
hospital. I don’t treat them on the outside.

Q. Do you keep a record of them?
A. I do.
Q. Why didn’t you bring your record in court 

today?
A. I haven’t had time to do it. I was in the 

operating room all morning.
Q. You were not subpoenaed in this case?
A. Yes.
Q. And you ought to bring all the books you 

had. Didn’t you think it would be material to 
show your diagnosis of her in 1918?

A. I think that is self-evidential. I sent her 
to a doctor to have her teeth out and her ton-
sils. If she was insane I would not have done 
.that, certainly. That is not my method of pro-
cedure. If there is any mental trouble I have 
them put in the hospital.

Q. If there is mental trouble ?
A. Yes.
Q. Immediately?
A. Immediately, either Mercer or the State 

Hospital.
Q. You can’t say whether there was an exami-

nation of her mental condition or not?
A. I probably did.,
Q. And probably didn’t?
A. I probably did.
Q. But you are not certain?
A. Well, I make an examination of every case
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that comes for consultation. I go over them and 
satisfy myself.

Q, Every case?
A. Yes.”

Dr. Cotton was certain from the methods he pur-
sues that she was sane in 1918. Counsel also as-
serts that Dr. Cotton stated (page 171-172) that Dr. 
Pierson’s opinion as to the period of mental disturb-
ance might be correct. We fail to see in this testi-
mony anything whatever concerning Dr. Pierson’s 
opinion as to the period of mental disturbance.

It is then urged that Dr. Cotton’s testimony that 
neurosis merges into psychosis, and that nervousness 
found in 1918 was undoubtedly the beginning of the 
trouble but not continuous, indicates insanity dur-
ing the years in question. We cannot see the force 
of this. It is undoubtedly true that nervousness 
merges into insanity, but a person may be nervous 
for years and not be insane (p. 174, line 12).

Counsel seems to rely further upon some evidence 
of nervousness of the defendant.N He points out 
that her health was not good. He attempts to show 
that in the maintenance suit in July, 1915, petitioner 
swore to an affidavit that defendant was nervous at 
that time, and that he contradicted himself in this 
case in this respect (page 40). But, he does not 
show that the testimony as to nervousness on page 
40 of the State of the Case refers to an entirely 
different period, that between 1912 and 1914.

He also says that petitioner replied in the affir-
mative as to whether he had said at the previous 
hearing what counsel repeated to him about getting 
a dog to protect his wife because she was nervous 
and had hallucinations at night, during 1915. The 
last part of the question was: “ That was your
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second trouble Wasn't it, the fact that she was ner-
vous at night and had hallucinations, etc.”  Now, 
it must be remembered that at the previous hearing 
no question was raised as to her mental condition 
or hallucinations. That is an interpolation by coun-
sel and a distortion of the real meaning of the state-
ment made at that time. But, even admitting for 
the sake of argument that this showed nervousness 
on the part of defendant, it does not affect the proof 
on the question of insanity. Many women are ner-
vous, especially at night, and want a dog or some 
other protection about the house. That does not 
mean they are insane, or even nearly insane. More-
over, this statement was made in 1915. No one con-
tended that she was insane before 1919 or 1920. The 
answer to this long question which appears in re-
spondent’s brief, has, therefore, it seems to us, no 
bearing on this case.

Reference is also made that between 1916-1919, 
petitioner said defendant “ didn’t feel very good.”  
The testimony (page 52, lines 7-13) in this respect 
was:

* ‘ Q. Bid she ever complain to you about any-
thing?

A. What do you mean about anything?
Q. Anything, in general, about her health?
A. Her health? •
Q. Yes.
A. Well, when she didn’t feel very good.”

Petitioner simply said when she didn’t feel very 
good, she would complain. It is also said that peti-
tioner took her to Dr. Cotton in 1918. Dr. Cotton 
states, as already pointed out, that this was for ner-
vousness (page 163, line 26). It is also said that in 
1918 she was sent to the Catskill Mountains. Peti-
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tioner sent her there for several weeks (page 53, 
line 24-) at considerable expense to him. He gave 
her $127.50 besides $25 per week (pages 53 and 54). 
He went to New York to meet her (page 53, line 
34), “ Shê  gained 26 pounds and she was as fine as 
could be”  (page 54, line 4). Here again we fail 
to see the force of this testimony or reference on 
the question of insanity in 1920 or 1921. If it, is 
meant to show nervousness, even if it be said it 
shows it, the nervousness does not prove insanity. 
Millions of persons are nervous but not insane, and 
never become insane.

Counsel also states that the petitioner testified 
liis wife accused him of infidelity. The purpose of 
this was to show one of the reasons for the wife’s 
leaving, although no proof was offered by the de-
fendant as to this.

Many remarks are made in respondent’s brief con-
cerning alleged assaults and bruises and threats 
upon the defendant, committed before and after the 
maintenance suit in 1915. Petitioner denied this in 
counter affidavits in the maintenance suit and also 
in this suit. Some of these remarks quote testimony 
of alleged assaults in 1915 (as on page 134) before 
dismissal by V. C. Backes. If these references are 
made to create “ atmosphere”  we need only say that 
the learned Vice-Chancellor found (page 176) that 
the proofs failed to show any evidence to substan-
tiate the wife’s claim set up in the counter-claim, and 
counsel acknowledged (page 176, opinion), that, and 
the cause of action on these charges was abandoned.

Considering all this evidence of nervousness to 
which reference is made, the most that can possibly 
be said is that defendant was a nervous woman. She 
probably was. Nervousness is not insanity (page 
163, line 29). And proof that a person is nervous 
is no proof as to when that person became insane.
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Reliance is also placed upon the testimony of the 
father of the defendant that when she came to him 
in 1919, she didn’t have her sound mind, that two 
or three months later, i. e., early in 1920, she was 
in a New York hospital for two months. Counsel 
states that she was then taken to White Haven 
Sanatorium, that some time after she came back she 
was put in the New Jersey State Hospital; that be-
tween the time she returned from White Haven and 
the time she went to the State Hospital she showed 
unmistakable symptoms of insanity, that she was 
sick in her mind in 1920, that she wouldn’t answer 
right. He also relies upon the testimony of defen-
dant’s brother, a resident of Baltimore that in 1920 
she was sick mentally and physically, that in 1920 
and 1921 “ we couldn’t talk to her, we couldn’t de-
pend nothing upon her,”  that 1920 and 1921 “ men-
tally she was very bad.”

Before discussing their testimony we wish to point 
out that counsel has not correctly stated the time 
when defendant was in the White Haven Sanator-
ium. This was not in 1920, but in 1922, after suit 
for divorce was started.

Isador Cantor, the brother, testified on cross-ex-
amination (page 150, line 24 to 27):

“ Q, She was in White Haven in 1922?
A. In White Haven she was in 1922.
Q. That was over two years after she left 

him?
A. That was about two years after she left 

him. I couldn’t tell you exactly the dates. I 
went down there myself to take her.”

Solomon Cantor, the father, testified (page 132, 
lines 2-5).

“ Q. After she came back from White Haven, 
how did she act around the house ?
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A. About six months later I gave her to the 
State Hospital.”

She was admitted to the State Hospital January 
29th, 1923. She was in White Haven for six or 
eight months (page 131, lines 18-19; page 145, line 
23). So that she was at this institution for eight 
months in 1922 and not in 1920.

Their testimony, it seems to us, has such serious 
defects that it is entitled to very little credibility:

(a) As pointed out in our main brief, they both 
testified that defendant would not return because 
she could not live with petitioner, that he beat her. 
These are good reasons for leaving, if true. And 
the fact that they believed them true indicates they 
did not think her insane at the time.

(b) Defendant’s answer and amended answer, 
filed in March, 1922, and December, 1922, setting 
up cruelty and not saying that she had become in-
sane—indicate they did not think her insane.

(c) They took her to a New York Hospital in 1920 
They did not state that this was a hospital for in-
sane persons. It was apparently not such a hos-
pital.

(d) White Haven is a tuberculosis sanatorium. 
This is well known and it was testified to (page 146, 
line 3). If she were insane in 1922, they wouldn’t 
take her to a tuberculosis sanatorium. It must be 
remembered she suffered from asthma. Why send 
her to a tubercular sanatorium if her mental con-
dition was bad? The sanatorium authorities ánd 
physicians would not admit her. Lunatics are not 
kept in ordinary tubercular institutions. In fact,
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her brother said they would not keep her there 
(page 146, line 6). But, she was there eight months. 
They certainly would have discovered her mental 
condition long before that and would not have kept 
her that length of time.

(e) The father said the reason she came back from 
White Haven was because it was too much expense 
(page 131, line 31) then catching himself, he added: 

“ A. It was too much expense. I thought she 
would be better with her mental condition, with 
her brain, but it was not better and I took her 
back. ’ ’

The brother said the reason they took her back 
was because they (the authorities) wouldn’t keep 
her there on account of her mental condition (page 
146, top). They give different reasons for taking 
her back in 1922. One said she was getting no bet-
ter mentally, and I took her back. The other said, 
they (the authorities), wouldn’t keep her there. 
Knowing that insanity was an issue and an import-
ant one in this case, they would be most unlikely to 
differ on this if they were telling the truth. The 
truth probably is, as stated by the father, that it was 
too much expense, and that is the reason she was 
taken back. ,

(f) The father testified (page 131, lines 21 and 22, 
as follows:

“ Q. When she came back from White Haven, 
how was her condition?

A. The asthma got quite some better but she 
was awfully nervous.”

In other words, his own statement is that she was



awfully nervous after eight months in White Haven 
in 1922. If she were insane, he would not have said 
she was nervous, knowing the importance of this 
issue,

(g) Her brother testified on cross-examination 
that in 1922 she was nervous (p. 150, line 32). Asked 
if they consulted brain specialists and what they 
said, he replied “ we should build her up. She is 
run down and nervous.”  His testimony follows:

“ Q. That was over two years after she left 
him?

A. That was about two years after she left 
him. I couldn’t tell you exactly the dates. I 
went down there myself to take her.

Q. You said you took her!
A. I did.
Q. She was a little bit nervous then?
A. A good bit nervous.
Q. Did you consult a brain specialist about 

her?
A. In New York.
Q. What did they say?
A. We should build her up. Her physical 

condition might help her for the mental condi-
tion. They said she is run down and nervous 
and probably building' up her physical condi-
tion will help her mental condition. That is the 
reason we took her to White Haven.

Q. She was run down and nervous?
A. She was run down and nervous, and her 

physical condition was bad, too.
Q. They didn’t tell you to take her to an in-

sane asylum, did they?
A. He tried ------
Q. Answer, please, did they tell you to take 

her to an insane asylum ?
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A. They told her to consult some more doc-
tors.”

In other words, in 1922, he says brain specialists 
told them she was nervous, and really admitted after 
being asked twice, that they did not tell them to take 
her to an insane asylum.

For these reasons, it seems to us, very little cred-
ibility can be given to their testimony. For testi-
mony contrary to this, reference is made to our 
main brief, where the testimony of Dr. Lavine, the 
petitioner, Mr. Sussman, Mr. Selden and others is 
discussed.

Counsel also urges that there is a presumption 
backwards that it may be inferred from subsequent 
insanity that insanity existed: before. We have 
never heard of any real presumption of this kind, 
and on the contrary, we urge that once sanity is 
shown, it is presumed to continue until the contrary 
is .shown.

Boylan v. Meeker, 28 N. j .  L. 274.

He relies on an early California case, Cohn v. 
Cohn, 85 Cal. 108. This case is very meagerly re-
ported. Suit was started on the ground of cruelty. 
There was a default and a decree entered. Within 
a month after decree defendant was put in insane 
asylum. Motion to set aside decree was allowed. 
The Court said that there was proof of inhuman 
acts on part of defendant. She went to asylum so 
close to that time that they thought she was insane. 
The Court stated no general presumption such as 
counsel urges.

Counsel also relies upon Kretz v. Kretz, 73 N. J. 
Eq. 246, an opinion by Vice-Chancellor Learning 
and quotes from the case. He omits to quote, how-
ever, some important facts in the case. In that case
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suit was on the ground of adultery. The defense 
was insanity at the, time of the alleged offense. For 
a number of years prior to the date, the wife had 
indulged in alcoholics to such an extent that she 
became feeble minded and grew worse, until she 
became insane as a result of alcoholics. The dis-
pute was as to when she became insane. It appears, 
and this is omitted in counsel ’s quotation, that about 
six months before the alleged offense her husband 
filed a petition for her commitment to an insane 
asylum based upon an allegation of her insanity. 
Two physicians then examined her and certified she 
was a proper person to be committed. One of them, 
the family physician, testified she had been insane 
for a long time prior to the date of the alleged of-
fense. The husband, also, being aware of her con-
dition, went away to Europe, and left her alone in 
the house, and the Court said the facts were such 
that he could have reasonably anticipated that this 
would happen, and knew she was utterly incapable 
of protecting herself against evil doers, and that 
the situation was such as to amount to a procure-
ment on his part of her infidelity. This case, it 
can readily be seen, is totally different from ours. 
The husband himself had previously acknowledged 
she was insane before the alleged offense and the 
family physician said she was insane and was suf-
fering severely from alcoholism. This in no way 
is an authority for the case at bar.

Obstinacy. Counsel’s second sub-division of his 
second point seems to be an attempt to show that 
the desertion was not obstinate, that defendant 
wanted to come back and petitioner wouldn’t take 
her. In reply to this, we call attention, of course, to 
the oral opinion of the learned Vice-Chancellor 
(page 176). The Court after referring to the ob-
stinacy and continuous character necessary, said:
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“ The particular difficulty that arises in the present 
case is as to the wilful character of the desertion.”  
It did not seem to have been seriously urged in the 
proofs that the wife wanted to come back and that 
the husband did not seek to have her come or that 
he refused to have her come. But, inasmuch as 
there is some argument along this line in respon-
dent’s brief, we shall proceed to reply thereto.

The facts are that the parties quarreled over 
property, money, women and jealousy (page 18, 
line 18; page 20, line 20; page 22, line 20; page 24, 
line 13; page 25; page 59, line 20). The wife left 
early in the morning of December 28th, 1919, taking 
$2200 of the petitioner’s money from under the pil-
low and went to her father (page 26, top of page). 
Upon discovering this in the morning, petitioner 
dressed and went to her father’s and said: “ Good 
morning,”  but she wouldn'T answer him. He testi-
fied as follows (pages 26 and 27):

“ A. When I went into her father’s house, 
I said, ‘ Good morning, Esther.’ She wouldn’t 
answer me. I said, ‘What ails you again?’ She 
wouldn’t say nothing. So I stayed there about 
a half an hour and played with the kids and 
talked to them and I said, ‘ I will go out a while 
and come back about five or six o ’clock.’

Q. Did you go out?
A. I went out and took a little walk and seen 

people 1 went to see and came back around six 
o ’clock.

Q. What happened?
A. I said, ‘ Esther, get dressed and let’s go 

home before it gets too late.’ She says, ‘ I ’m not 
going home any more.’ I said, ‘W hy?’ ‘ Well, 
because I ’m not going home.’

Q. What else?
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A. When she says, ‘ I am not going home’ and 
her father wasn’t eating supper, I went to her 
father and said, ‘ Did you hear what she says?’ 
I said, ‘ What is the reason?’ He said, ‘ I know 
all about it, she is not going home now. ’ I said, 
‘W hy?’ He said, ‘ Because yon are not a fit 
man to live with her,’ so I talked to him and 
talked to him. I couldn’t do nothing. He says, 
‘ I t ’s no use talking ot me now. I don’t care 
if you talk from now till tomorrow, it won’t do 
you any good.’ Her father said to me, ‘ My wife 
is now in New York City and I write a letter 
to her and my daughter is in New York and my 
son, Isadore, in Baltimore, and we were con-
sulting with him and we will decide whether she 
comes back or not, and it takes two weeks’ time 
to let you know yes or no.’ So I went out of 
the house; I couldn’t do nothing with him, so 
I thought I will get an officer.

Q. What did you do.
A. I got an officer.
Q. You did get an officer?
A. I got an officer, thinking it might scare 

her.
Q. What officer?
A. I took Officer Hort.
Q. Is he in the court room now?
A. Yes* I called Officer Hort and he come in 

the house. He said, ‘What is the trouble?’ She 
says, ‘ No trouble.’ I says, ‘ Yes, there is 
trouble.’ He says, ‘ I want you to go home.’

Q. Who says that?
A. I said it to her. She says, ‘ No, I ’m not 

going home, you think I ’m afraid of you or the 
officer; I ’m not going home any more. I ’m 
done with you.’ So her father says to me in 
Jewish, ‘ That way.’ He said, ‘Look at here,
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if you don’t get out, I will get hold of the chair 
and break your neck; don’t you ever come into 
my house any more.’ I went out of the house.

Q. Did you ask her for the money at any 
time?

A. The officer asked her for the money, and 
she say, ‘ No, the money is mine as good as 
his.’ ”

The second time he was there that day, the father 
told him they would take two weeks to decide if she 
would come back, and they would let him know. The 
third time he was there with the officer, the father 
threatened, in Jewish, to break his neck with a chair 
and told him never to come into his house any more. 
The father had previously told him he was not a fit 
man for his daughter, and the daughter absolutely 
refused to so home, giving him no reasons what-
ever.

Two weeks later the father telephoned and asked 
him to support the children. He asked (page 28, 
line 13): “ Ain’t Esther coming home any more?”  
He said: “ No, forget it, she won’t come back to 
you”  and dropped the receiver.

The following week he went again (page 29, line 
8). He testified (page 29, line 20, et seq.):

“ A. I asked her to come home. She said, 
‘ No, I will not come back any more. I said, 
‘Why, what I done to you?’ She said, ‘ You are 
not a fit man to live with you.’ I said, ‘Why, 
ain’t I making a living for you?’ She said, ‘You 
live with different women, and she didn’t want 
to live with a whoremaster. ’

Q. She called you names?
A. Yes, sir. I said, ‘You can’t prove this-and 

you know I ’m not, ’ so finally she wouldn’t come
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back home no more, so I asked her if we have 
Rabbi Conwitz.

Q. Her father said something before you said 
something?

A. He said, ‘ She won’t come back any more 
to me and it was no use talking to her.’

Q. What did you say to her father?
A. I said, ‘Listen, father, we have a Rabbi in 

Trenton here a smart man, Rabbi Conwitz, you 
come to him and decide what to do; he might do 
something for her.’ He said, ‘All right.’ He 
made an appointment to go the next Sunday, so 
I went over the next following Sunday after-
wards, up to the house and knocked on the door. 
My father-in-law went out of the door and said, 
‘ What do you want?’ I said, ‘ You know what 
I want, you make an appointment to go to the 
Rabbi.’ He said, ‘ No, I am not going to no 
Rabbi, I am a Rabbi myself.’

Q. What did you say?
A. I said, ‘What are you going to do? A in’t 

Esther coming back any more?’
Q. What did he say?
A. He said, ‘ No, she is not coming back. ’
Q. Is her father a Rabbi?
A. He is a Reverend.
Q. What is the difference?
A. He is only a Rabbi to kill cattle and such 

work. He can’t take a position as Rabbi.
Q. Something was said about a piece of bread 

at that time, can you recall that?
A. Yes, that is right. He said that time when 

I asked her to come back, he said, ‘ Look here, 
listen, no use asking her to come back, because 
she is not coming.’ He said, ‘ You got your loaf 
of bread and cut off a slice of bread you can’t 
put it back the same as before and the same



thing between you and her, she never come back 
to yon any more. She is done. ’

Q. Was she standing there then?
A. Yes.”

That i£, she refused absolutely to return. He 
proposed to talk it over before a Rabbi the follow-
ing week. Petitioner came, but the father refused 
to go to keep the appointment, although petitioner 
was there, saying he was a Rabbi himself, though he 
is not an ordained Rabbi. He told petitioner that 
she will never come back any more. Thereafter, 
the defendant’s father, mother, and defendant came 
with the children to leave them with him.

Petitioner testified as follows (pages 31 to 32): 
“ Q. You treated them?
A. Yes, put a bottle of soda in there and 

some fruit, and they talked to the kids, and so 
onr and when they got through talking, they 
went home, and I said, ‘Esther, now listen, you 
know this is your home, what is the use of going 
back, come back and let us live happily and for-
get things, and let’s make up right and live 
right.’ She says, ‘ No,’ she says, ‘ No, my mind 
is such not to, and I will not come back any 
more to you.’ I said, ‘ Don’t you know any 
sympathy with your own children, with your 
kids, that is your kids just as good as mine, why 
don’t you stay here and take care of them?’ 
She says, ‘ No, I ’m not coming back, I will not 
take care of them any more.’ Her father said, 
‘ She take care of the children, but you have 
got to support them.’ I said, ‘ What do you 
mean?’ He said, ‘ They got to get fifteen dol-
lars a week and clothing and doctors.’ I said, 
‘ Is that the best you could do?’ He said, ‘ Yes,
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that’s the best, if you don’t do that, we won’t 
take them.’ ”

Next day he again went there. He testified as 
follows (page 32, lines 17-27):

“ A. I knocked on the door, she came out. I 
said, ‘ I got the children with me, you know.’ I 
said, ‘We might as well go home and live happy; 
let’s live happy.’ She said, ‘ No, I ’m not going- 
home.’ I said, ‘ Here is the kids and here is a 
check for fifteen dollars,’ I give the children 
and the check and the clothing and I went 
home. ’ ’

He next saw her about three months later near 
a department store coming toward him. He made 
an effort to talk to her, but she disappeared in the 
crowd (page 33, line 9).

Later in 1920 she came to his house to see the 
children. He testified that the following conversa-
tion took place (page 34, lines 1-8):

“ A. I stood there, you know, I said, ‘ Esther, 
by Gfod, you are a good mother, anyhow, you 
come to see the kids, why don’t you have sym-
pathy with them, your two kids, to stay here 
with them and let’s live together?’ She said, 
‘ No, if I wanted to come back, I would come 
back long ago. I don’t want to come back to 
you any more; forget it. ’ And she went home. ’ ’

In 1921 he moved from his residence several miles 
away to a house a block from her father’s (page 
34, lines 10-12) in order to give her an opportunity 
to see the children and to come back to him, and to 
get together again. He also testified (page 34, lines 
22-28):
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“ Q. Why didn’t yon go to her father’s house 
and ask her to come back?

A. Her father says it is no use, he is going 
to break my neck; it is no use, never I don’t 
want to go there in the house; I was afraid of 
him. He told me it was not use to ask, her any 
more.”

She came to see the children at this place. The 
conversation (page 34, line 33 to line 5, page 35):

“ A. The time I moved out there, she come to 
see the children and also the same thing, they 
talked to the kids, and I asked her I asked her, 
I said, ‘ Why don’t you want to come to get to-
gether; we got a nice little apartment here; 
let’s live happy.’ She.said, ‘ You keep asking 
me to come back and I told you I am done with 
you, I won’t live with you any m ore;’ that’s all 
she said at that time and she went home.”

Even after he started suit for divorce in 1922, he 
spoke to her in friendly and solicitous tones. But 
defendant told him that she didn’t want him to 
worry about her (page 35, line 20, etc.).

Petitioner testified (page 21, line 10) that the 
father once said: “ Look at here, I make the thing 
very short. You can’t be his wife, and I told you 
to separate and the sooner you separate the better 
for you to get a divorce.”  As soon as he said it, I 
broke my heart. I started to cry. Her father said, 
he said that statement in front of my presence. I 
said, “ You don’t want to break my home up.”  She 
said, “ Well, it is.”  I went out in the bar room and 
attended to business. The father admitted this 
(page 135, line 10), “ I thought I just propose that 
to them. I said, if you can’t get along, why don’t
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you divorce her? Mr. Goldberg said, “ I will not 
divorce her for life.”

Samuel Sussman, a b,rojfcher-in-law testified (page 
75, line 31, that he heard petitioner say to his father- 
in-law, “ don’t break up my home.”

He also testified (p. 77, line 18) that she told him 
in 1920 she wouldn’t live with him that he is not 
educated enough:

“ Q. What did you say to her?
A. I said, ‘ It don’t look good, you go and he 

go, you better go live together. You will good 
learn when you get a little older and you get 
used to it and live all right after.’ She said, 
‘ No, I wouldn’t come to him, he is no good to 
me.’

Q. What?
A. I can’t live with the man, he is not edu-

cated enough.”

And again (p. 78, line 8) he said she said “ no use 
talking about it any more. ’ ’ And around Christmas 
of the same year he tried to bring them together, 
and she said (p. 78, line 20), “ No, I wouldn’t go for 
no money.”  And again (p. 79, line 25), “ Well she 
was complaining the same thing, I can’t live with 
him, that is always what she said, he is not edu-
cated.”  And again (p. 80, line 31)) he wasn’t edu-
cated enough. He testified further :

‘ ‘ Q. She herself was not very intelligent, was 
she?

A. She said she is educated a lot; she knows 
Jewish a lot.

Q. When she spoke of education to you, what 
she meant was character, didn’t she, she didn’t 
mean book knowledge, did she?

A. She mean something higher than like a 
Rabbi.
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Q. She meant his character wasn’t right?
A. And he was much—he don’t know so much, 

because he don’t like the father, or some other 
.good learned Jew that is educated.”

He explained that she wanted someone of the same 
station in life as her father. Petitioner’s father (p. 
100, line 31) testified that she always said she 
wouldn’t live with him. Everything was just bad for 
her (p. 101, line 2). Petitioner’s mother also testi-
fied to this effect (p. 98, line 12):

“ Q. Who was it that said she didn’t want to 
have anything more to do with him?

A. It was Esther, Esther, his wife didn’t want 
to have anything to do with him. ‘ I don’t want 
to know you.’ ”

It seems to us clearly, then, the petitioner acted 
like a reasonable and just man, and that there was 
very ample proof indeed to sustain the Court and 
that he was sincere and honest about getting his 
wife back. But what could petitioner do about it? 
They had let him know it would do absolutely no good 
to ask her to come back, they wanted him to forget it ; 
the father threatened to kill him if he came to the 
house any more; the defendant gave no reasons 
which the petitioner could remedy, he couldn’t 
change his station in life or education; she was utter-
ly and unalterably opposed to going back; there 
was absolutely nothing petitioner could do about it. 
Every time he had a chance he spoke to her and 
asked her to come back. The father, in fact, admitted 
she didn’t want to go back (p. 137, line 28). On p. 
136, line 33, he testified:

“ Q. Well, you know, as a matter of fact, that 
he asked her to return to him, don’t you ?

A. I cannot say, maybe he did and maybe he 
didn’t.”
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He didn’t deny the petitioner wanted his daughter 
home with him. Also p. 138, line 7, he testified:

“ Q. Why didn’t you go to him and ask him to 
take care of her if she was sick?

A. What was the use of going and asking him?
It happened once or twice before and it was no 
use of going and asking him to take care of her.”

This case is even stronger than the class of cases 
where it is evident that overtures or efforts on the 
part of the husband to resume relations would have 
been futile and in such a case the law does not re-
quire them.

Rogers v. Rogers, 81 N. J. Eq. 479, 86 Atl.
935 (1913 Ct. of Errors & Appeals).

Here the husband kept on making overtures even 
after it was clear that it was useless.

In fact, it seems to appear most significantly 
throughout the case, that the father was largely to 
blame for their troubles and continued separation. 
He did not like the petitioner. He was an ignorant 
man, a saloon keeper, the father was some sort of 
Rabbi or “ Reverend,”  his son-in-law’s station in 
life was not suited to his own nor his .daughter ’s and 
he thought it would be a good thing if they separated 
and got divorced.

Counsel refers to several bits of testimony in an 
effort to show lack of obstinacy. For example, he 
says defendant came to see her boy when he had the 
measles (p. 141) and the petitioner refused to let her 
in. Petitioner says he let her in (p. 35, line 20) and 
gives the conversation that ensued between them. 
This, moreover, occurred in 1922 (p. 35, line 10) after 
suit for divorce had commenced and he did not have 
to let her in anyway.
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He also says her brother interviewed petitioner as 
to her return and he spurned all suggestions for re- 
concilation. Petitioner denies this and says this con-
versation occurred April 15, 1922, after suit started 
(p. 153, line 18). He said he marked this date down 
in the presence of the brother because he expected 
trouble. The brother did not deny that, petitioner 
marked it down in his presence and it must be taken 
as true.

But, he says, moreover, that he was willing to take 
her back even then, if she would come around and 
talk to him.

“  Q. In 1922, in the machine, did he ask you to 
take your wife bank?

A. In 1922 when I was talking to him he said 
to me, ‘ How about taking Esther back. ’ I said, 
‘Yes, I will take her back.’ He says, ‘ Let’s go 
into his father’s house.’ I said, ‘Why,’ I said, 
‘ No, I don’t have to go to your father’s house.’ 
He said, ‘Will you take her back!’ I said, ‘ Yes, 
I will take her back, if she comes round to talk 
to me.’ ”

He also says he never spoke to the brother before 
about her returning then (p. 153, line 21, 22) and 
denied he spoke to him in 1920 or 1921 about it.

The case of obstinacy it seems to us is clearly 
proved.

Counsel’s final sub-division seems to be the peti-
tioner did not properly take care of the defendant 
while she was sick and in that way did not perform 
his duty to her, and quotes further from Kretz v. 
Kretz, {supra). As we pointed out above, the Court 
found that the adultery committed there was under 
circumstances that practically amounted to a pro-
curement by the petitioner of her infidelity.



But it cannot be seriously urged here that the peti-
tioner procured the desertion. He did everything he 
could to prevent it. He also did everything, while it 
was possible for him to do so, to protect her health. 
He called the doctors whenever she was sick and paid 
for their services. This was corroborated by the 
physicians (p. 124, line 18, p. 126, line 31). He took 
her to Dr. Cotton and paid for his services (p. 53, 
line 8). He sent her to the Catskill Mountains after 
that and paid, as already shown, $25.00 per week and 
gave her $127.50. When she was at White Haven in 
1922, he was unaware of the fact and couldn’t have 
done anything about it. This was also after suit for 
divorce was commenced. During 1920 and 1921, he 
had no knowledge that she was ill at all; if she was. 
She and her family refused to have anything to do 
with him, to let her go back. How, it may be asked, 
did he violate any duty to care for her? If she came 
back, it is fair to suppose, he would have attempted 
to take care of her if she were ill, as he had done for 
a number of years prior to that.

We cannot see in what respect he has failed to do 
his duty as a just and decent husband. To us it 
seems as if her family wanted her to be rid of him. 
The most they can say is that she was a nervous 
woman and that at the time of the hearing they 
thought that since she was in the asylum, the burden 
of keeping her had better be his than theirs, and they 
seized upon this as an after-thought and ground of 
defence. It is respectfully submitted the necessary 
desertion was clearly shown.

It is also urged that petitioner did not show good 
faith. The case of Percival v. Percival, 94 N. Y. S. 
909 is cited. This was a case in which the wife got a 
decree of divorce in New Jersey. No process was 
served on her here and the case was uncontested. 
The wife remarried. Husband sued in New York for
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divorce on ground the decree was invalid and that 
she had committed adultery. He said that at time 
of New Jersey decree,he was a resident of New York 
but offered no proof as to his residence between the 
time of the decree and the present case. There had 
been a New York decree of separation previously in 
which the parties were adjudged residents of New 
York. Two months before this suit started he said 
in a partition suit in New York in which the question 
of dower was involved that she was formerly his wife 
and offered the New Jersey decree and on faith 
thereof got an adjudication that she was not entitled 
to dower. He offered no proof as to when he became 
aware of wife’s alleged wrongdoing. Court held the 
issue of good faith “ is before the Court in cases of 
this kind -and Courts have not relieved plaintiff of 
burden of meeting these issues where they are di-
rectly raised by defendant’s proof at the tria l”

This case, we think, has little bearing on the case 
in hand. It is beside the point and if at all in point, 
there is here no lack of good faith as shown by the 
proofs.

3. Counsel’s third point is the failure to appoint 
a guardian ad litem when it became evident that re-
spondent was insane, deprived this Court of juris-
diction.

We respectfully submit that there is no lack of 
jurisdiction and no failure to follow proper proce-
dure, and no ground for denying appellant’s appeal.

i

1. In equity a lunatic defends only by a guardian: 
In re Rogers Est., 96 N. J. Eq., 6, 125 Atl., 

318 (Chancellor W alker);
Webb v. Webb, 96 N. J. Eq., 1, 124 Atl. 706 

(1924);
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In re Martin, 86 N. J. Eq., 265; 98 Atl. 510 
(1916);

Van Horn v. Hann, 39 N. J. L., 207, 213 
(1877);

Harris Pleading and Practice in N. J., 253.

In Webb v. Webb, 96 Eq. 1, 4, Chancellor Walker 
said infants, idiots and lunatics are as incapable to 
defend a suit alone as they are to prosecute one 
alone; and although named in a bill as parties de-
fendants they conduct their actual defense through 
a guardian ad litem, appointed by the Court on the 
application of a friend or of the opposite party, al-
though occasionally by the general guardian, con-
servator or committee without his special appoint-
ment as guardian ad litem, at least where his inter-
est is not adverse to his ward’s.

In in re Rogers, supra, the Court says:
“ And a lunatic defends by guardian. This is 

usually a guardian ad litem, appointed by the 
Court, although occasionally the general guar-
dian is permitted to defend in the case of his 
ward without special appointment, at least 
where his interest is not adverse to that of his 
ward.”

In re Martin cites Van Horn v. Hann, 39 N. J. L. 
207, 213, with approval.

Van Horn v. Hann, says:
“ In suits in equity, the practice is different. 

In those the lunatic defends by guardian ad 
litem, and his committee is appointed such guar-
dian as, of course, unless there is no committee, 
or the committee has an interest adverse to him 
in the suit. There a third party is appointed.”
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2. But, no guardian can be appointed except upon 
notice to the lunatic and an adjudication of lunacy, 
which must precede or at least be contemporaneous 
with the appointment.

Webb v. Webb, supra;
In re Martin, supra.

In Webb v. Webb, Chancellor Walker said:
“ A guardian can only be legally appointed on 

notice to the lunatic defendant, for, in the first 
instance, he has a right to defend on the ques-
tion of lunacy, an adjudication of which must 
precede, or at least be contemporaneous with the 
appointment of a guardian. ’ ’

In that case, application was made for appoint-
ment of a guardian and was refused because there 
was no finding of an inquisition or adjudication that 
the applicant was a lunatic.

In re Martin, supra, the Chancellor uses similar 
language, at top of page 272.

And it is was further held in Webb v. Webb, citing 
authority in the Court of Errors and Appeals that 
the finding in inquisition must be that the subject 
thereof is of unsound mind, so that he is unfit for the 
government of himself or his property.

Now, we contend, that no guardian could have been 
appointed in this case, that the petitioner could not 
have had a guardian had he wanted to. There is no 
adjudication of lunacy which must precede. The 
Court of Chancery cannot take away from a defen-
dant the control of his personal liberty or his prop-
erty unless it has some finding or adjudication before 
it upon which to base such an order. This is funda-* 
mental.
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And it certainly could not have been the peti-
tioner ?s duty to bring the defendant in and have her 
adjudicated or to search records anywhere to see if 
there is an adjudication and have it presented to the 
Court.

King v. Robinson, 33 Me., 114;
Maloney v. Dewey, 127 111., 395;
14 R. C. L., 614, sec. 64.

In King v. Robinson, supra, the Court says:
‘ ‘ The law does not appear to have imposed it 

as a duty to be performed by the plaintiff to as-
certain the mental capacity of the defendant and 
bring it before the Court for its consideration, 
that such a guardian may be appointed. ’ ’

In Maloney v. Dewey, 127, 111., 395, the Court said: 
“ Until inquisition and the appointment of a 

conservator, it is competent to commence suit 
against a lunatic. The complainant is not bound 
to ascertain the mental capacity of the defen-
dant. ■ *

If the Court had such adjudication before it, as re-
quired, it might have been the duty of the petitioner 
to have the guardian appointed. But, without it, the 
Court could not have done so, and the duty of pre-
senting it, if there was such duty, devolved upon her 
natural guardian or persons interested in her.

3. Even apart from these contentions, however, 
respondent’s point that there is no jurisdiction is un-
sound.

(a.) Jurisdiction of the person and jurisdiction of 
the subject-matter are the only elements necessary 
to give a Court jurisdiction.
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In this case process was served on the defendant 
personally about a year before she was in the asylum, 
and the Court, of course, had jurisdiction of the sub-
ject-matter. General legal principles, which require 
no citation of authority, give the Court jurisdiction 
when these elements are present* In fact, the statute 
gives the Court jurisdiction of a divorce suit where 
the defendant is served personally within the state. 
Surely, it is not a question of lack of jurisdiction.

(b.) There being no question of jurisdiction, a 
judgment or decree against an insane person for 
whom no guardian has been appointed is not void, 
but voidable.

14 R. C. L., 615;
Hare v. Ft. Smith & W . R. Co., 104 Ark., 

187;
Dunn v. Dunn, 114 Cal., 210;
Ward v. Miller, 143 Ga., 164;
Judd v. Gray, 156 Ind., 278; 59 N. E., 849 ;
Allison v. Taylor, 6 Dana 87 (Ky), 1838;
Vance v. Ellerbe, 150 La., 388;
King v. Robinson, 33 Me., 114, 1851;
Johnson v. Cook, 179 Mich., 117;
Herd v. Sack, 81 Mo., 610 ;
Lamphrey v. Nudd, 29 N. H., 299;
Thomas v. Hunsacker, 108 N. C., 720;
Johnson v. Pomeroy, 31 Ohio St., 247;
Bobell v. Wagenaar, 106 Ore., 232;
Atwood v. Lester, 20 R. I., 660;
Fleming v. Seeligson, 57 Tex., 524;
Pollock v. Horn, 13 Wash., 626;
Withrow v. Smithson, 37 W. Va., 757;
White v. Hinton, 3 Wyo., 753.

14 R. C. L., 615, says:
‘ ‘ The rule is substantially uniform that such
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judgments or decrees (i. e. against insane per-
sons) are not void, but merely voidable under 
circumstances that would render any other judg-
ment or decree voidable and that they will be 
sustained when collaterally attacked.”

In Withrow v. Smithson, supra, the Court said: 
“ A judgment against one insane at the time 

it is rendered is not void and cannot be collater-
ally attacked.”

This Court also says:
“ A lunatic is within the jurisdiction of the 

Court as others. The Court may appoint a guar-
dian ad litem to defend him if his lunacy is dis-
covered, but if the case goes on without such 
guardian, the judgment is not void or revers-
ible ”  ‘ ‘ * * * we are the more satisfied in reaching 
this conclusion as we find that a full and so far as 
we can see, adequate defense was made to the 
action in which the judgment was rendered. ’ 9

(c.) Moreover, such decree is voidable only when 
the Court is satisfied that the defendant has -a merito-
rious defense, that his interests were not protected, 
and injustice was done to him and that a new trial 
or hearing will result differently.

Hare v. Ft. Smith & W. R. Co., supra;
Johnson v. Cook, 179 Mich., 117; and
See Ammon v. Wiebold, 61 N. J. Eq., 351; 

and Weber v. Weitling, 18 N. J. Eq., 441.

In Ammon v. Wiebold, the complainant, with 
knowledge that the defendant was a lunatic, obtained 
an assignment of a mortgage from her. No guardian 
ad litem had been appointed. The complainant took
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a decree pro confesso, without the knowledge of her 
relatives, except one, with whom he had colluded to 
deprive the lunatic of her property, and the Court 
set aside the decree.

The Court (Pitney, V. C.) said, however:
“ If in this case the complainant had merely 

made an innocent mistake in practice, or had 
been ignorant of the mental condition of the de-
fendant, and the pendency of the proceedings 
bad actually been brought to the attention of 
the friends of the defendant in,time to enable 
them to protect the interests of their relative, 
little harm would have resulted from the irregu-
larity, for the defendant has no defense to the 
mortgage, but that is not this case. I am satis-
fied that the complainant and Mrs. Baack col-
luded together to take advantage of the disabil-
ity of the defendant for the purpose of procur-
ing her equity in the premises by legal proceed-
ings. This, as above remarked, was an inequit-
able and unjust process of the Court and must be 
dealt with accordingly.”

In other words, this case says the proceedings are 
irregular, not void. Besides that, it implies if notice 
were given to relatives and the interests of the luna-
tic protected so that no harm was done, the decree 
would stand.

In the case at bar no harm was done. The person 
usually appointed guardian ad litem, is the natural 
guardian, the father. He was present at the hearing, 
testified, brought his son from Baltimore as a wit-
ness, and presumably conferred with counsel. They 
hired expert witnesses. The Vice-Chancellor was 
aware, entirely, of the situation and of the condition 
of the defendant, and certainly would not have per-
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mitted the- cause to proceed had he felt the slightest 
doubt that her interests were not being protected. 
The suit was actually won, and the case was very 
ably defended. The father took an active part in this 
appeal, as shown by the fact that his affidavit was an-
nexed to an application for a counsel fee. No guar-
dian ad litem could have accomplished more, and no 
formal order appointing one and placed on the files 
of the Court of Chancery would have made a particle 
of difference. The defect, if any, in this case, would 
be one of form and not of substance. The purpose 
and substance of appointing a guardian is to see that 
the interests of a lunatic are protected. That being 
accomplished, no decree for such cause should be 
upset.

(d.) Furthermore, if it is still deemed necessary, 
we can see no reason why an order could not be made, 
appointing a guardian nunc pro tunc.

In Lamb v. Lamb, (N. J.) 23 Atl., 1009 (not offici-
ally reported), an aged and feeble-minded complain-
ant filed a bill against a step-son to set aside 
certain transactions. He allowed the case to go on 
to a hearing and testimony produced, before he made 
objection for want of proper parties. The Court ad-
vised the appointment of a next friend to continue 
the proceedings. Does not this case indicate that in 
a proper case the Court can, at any time, appoint a 
guardian 1

Again, the position taken by counsel is rather 
unique. If a guardian ad litem is necessary, counsel 
here, who was substituted for the solicitor of record, 
has no standing to make the objection, because, if a 
guardian is necessary, this counsel could not have 
had the lunatic appoint him. A lunatic cannot ap-
point counsel. Moreover, this Court made an order 
allowing him a counsel fee to defend this appeal. It
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is difficult to see why this Court making such an order 
should prevent the petitioner who is compelled to 
pay, from prosecuting this appeal.

Respectfully submitted,
PERLMAN & LERNER,

Of Counsel with Petitioner - 
Appellant.

%
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Es t h e r  Goldberg ,
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B R IE F  O N  B E H A L F  O F  D E F E N D A N T - 

R E S P O N D E N T .

This is an appeal from that part o f the decree o f the 
Chancellor which dismissed appellant’s petition for di-
vorce. The petition was filed on February 20, 1922, and 20 
alleged that the parties to this cause were married on D e-
cember 8, 1912; that on December 28, 1919, the de-
fendant deserted the petitioner, and that ever since the 
said alleged desertion, and for more than two years prior 
to the filing of the petition, the defendant had willfully, 
continuedly and obstinately deserted the petitioner. T w o  
children were born o f the marriage, William and Martin 
Goldberg, then seven and four years o f age, respectively 
(Case, p. 5, 6) .  The answer denied the allegation o f 
desertion (Case, p. 7 ) . Subsequently, on December 30 
19, 1922, the defendant filed a cross-petition, which 
alleged that she left the petitioner in December, 1919, 
because o f his cruel and inhuman treatment (Case, pp.
8, 9, 10 ). On January 12, 1923, an answer denying 
the allegations of the cross-petition was filed by the peti-
tioner (Case, pp. 1 1, 12, 13). This cross-petition was 
likewise dismissed by the final decree.
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The appellant now contends that (1 )  the burden o f 
proof o f  insanity or of the existence o f  such mental con-
dition as will excuse a defendant in a petition for divorce 
on the ground o f desertion is on the defendant setting up 
the defense; that insanity is an affirmative defense to be 
proved, and that if the veidence on the question o f insanity 
or mental condition is equally balanced or doubtful, the 
defense has not been established, and ( 2) the evidence 
in the case at bar not only failed to establish insanity on 

10 the part of the defendant during the statutory period, but 
clearly established her sanity and a willful, continued and 
obstinate desertion on her part for the required period of 
time.

P O I N T  I.

The Burden of Proof.

The law casts upon the petitioner the burden o f prov-
ing the allegations o f his petition. It was incumbent upon 

20 him to establish, by a preponderance o f the evidence, a 
willful, continued and obstinate desertion, and a failure 
o f proof as to either element would necessarily be fatal.

Gordon v. Gordon, 88 N . J. Eq. 4 36 ; 103 
A tl. 31 ; affirmed 89 N. J. Eq. 533, 105 Atl. 
242.

Porter v. Porter, 82 N . J. Eq. 400.
Rogers v. Rogers, 81 N . J. Eq. 3 12 ; reversed 

on other grounds, 81 N. J. Eq. 479.
30 W ood  v. W ood , 63 N . J. Eq. 688.

Loux  v. Loux, 57 N . J. Eq. 561.

The general rule applicable has been stated thus :

“ If the desertion, under the statute, must be 
willful and malicious, the burden is on the plain-
tiff to show that it was willful and malicious, and
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also that it continued to ¡be willful and malicious 
during the statutory period, or if, under the 
statute, it must be willful and obstinate, the bur-
den is on him to show both willfulness and ob-
stinacy, and that it so continued during all o f the 
statutory period.”

19 C. J. 126.

In Rogers v. Rogers, supra, Vice-Chancellor Steven-
son (81 N . J. Eq., at 3 1 4 ), said: 10

“ W hen a man sues his wife for divorce for 
desertion and charges her with willful, continued 
and obstinate desertion, he must prove that the 
desertion had those three characteristics. The bur-
den is upon the husband, the petitioner. H e must 
show, by a preponderance o f the evidence, that 
his wife was guilty of obstinate desertion, and, in 
my judgment, in this case the husband entirely 
fails. A s  I have already indicated, the great 20 
weight o f the evidence in this case tends to show 
that there was not such obstinacy on the part of 
the wife— that if proper approaches had been 
made to her— if an honest, sincere effort had been 
made by the hubsand for a reconciliation, it would 
have been successful.”

In the same case, Chancellor Walker, speaking for this 
Court (81 N. J. Eq., at 4 8 1 ), in approving this state-
ment o f the law, saicf: 30

‘ ‘W e  are in accord with the proposition that a 
party to a suit for divorce who charges the other 
with willful, continued and obstinate desertion 
must prove that charge, and that the burden of 
proof is cast upon him or her who prefers it. 
This is axiomatic. It has been so often decided
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as not to need the citation of authorities to sup-
port it.”

In Gordon v. Gordon, supra, Vice-Chancellor Steven-
son (88 N . J. Eq., at 4 3 7 ) , said:

‘ ‘ It is conceded that the mental condition o f the 
defendant and her confinement without regard to 
her will in a lunatic asylum arrested the period of 
willful, continued and obstinate desertion which 
she had formerly initiated. She was not willfully 
absenting herself from her husband. She no 
longer had an opportunity to repent and become 
reconciled with her husband, and if she had the 
will to return to him she was physically restrained 
from carrying out such a purpose.”

In the same case, Chief Justice Gummere, speaking 
for this Court (8 9  N. J. Eq., at 3 3 7 ), said:

20 ‘ ‘The burden was upon the petitioner to prove
his case, and all uncertainties o f  facts should be 
resolved against him.”

Obviously, proof o f the act of desertion does not make 
out a prima facie cause for divorce under the statute. 
Although the separation by the wife may have been 
wrongful, the presumption does not arise that its continu-
ance was willful and obstinate.

Ojserfyis v. Ojserfyis, 62 A tl. 113, at 114.
30 B ow lby  v. Bow lby, 25 N . J. Eq. 406.

A n  applicant to the Court for divorce must prove a full 
and complete case. Nothing will be taken in his favor 
by presumption or intendment as to the facts, even in case 
o f a default in answering or at the hearing.

Linden v. Linden, 36 Barb. (N . Y . )  61.
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In the case sub judice, we respectfully submit, the un-
doubted impairment of health suffered by respondent dur-
ing the period o f cohabitation, followed by her complete 
physical collapse immediately after the separation, necessi-
tating hospital confinement for the greater part of a year, 
placed upon the husband a duty greater than would or-
dinarily exist to care for the defendant with a view to re-
storing her to health and terminating the separation. The 
evidence, a summary of which appears hereafter, shows 
that he did not assume the duty which was his under the 10 
circumstances. More will be said of this hereafter.

W here the issue o f plaintiff’ s good faith is directly 
raised by the defendant’s proof in a divorce case, the 
burden of meeting the issue is on the plaintiff.

Percival v. Percival, 94 N . Y . S. 9 09 ; 106 
A pp . Div. I l l ;  affirmed 186 N. Y . S. 587, 79
N. E. 1114.

P O IN T  II.

The evidence did not establish a willful continued and 
obstinate desertion during the statutory period.

20

The evidence did not justify a finding that, during the 
entire statutory period, the respondent was mentally com-
petent to understand the effect of her act in separating 
from her husband and living apart from him, and was, 
therefore, responsible for her conduct.

Dr. Carl L. Pierson, a member of the staff o f the New 
Jersey State Hospital for the Insane at Trenton, and a o q  
specialist in mental diseases, testified that he examined the 
respondent on January 29, 1923, when she was admitted 
to the State Hospital as a patient. His testimony concern-
ing her condition follows (Case, pp. 108, 109, 1 10 ) :

Q . W ill you tell the Court just what is her ail-
ment?



6

A . I will give you a brief summary .of the case. 
She was admitted January 29, accompanied by 
her brother and her father.

Q . W hat year?
A . 1923. Accompanied by her brother and 

her father, and at the time o f the admission she 
was— she answered questions relevantly, but they 
were not truthful, and she showed a flight o f 
ideas..  ̂She wandered from one subject to an- 

10 other, acting in a silly manner, laughed and
grinned, and took very little interest in the form 
of commitment. She could tell her name, her 
age, and said she had been to the hospital before, 
but not as a patient, at the time o f admission.

Q . A s  a result o f  these conversations you had 
with these people giving the history o f  her case, 
what did you find?

A . Examining her from a mental standpoint, 
we found she was suffering from a condition 

20 known as a psychopathic state with episodes.
Q . W hat does that mean?
A . She has a mental disease in which she is 

incompetent, and which has existed, no doubt, for 
a number of years.

Q . It didn’ t come out of a clear sky?
A . N o, it is congenital in character, dating 

back. maybe, to childhood.
Q . It is congenital in character?
A . Congenital or constitutional.

30 By the Court:
Q . W ell, it means, then, that it has been there 

from birth ?
A . Yes.
Q . Having found the condition was constitu-

tional, what was this disease she was afflicted 
with? Or would you say that this disease that 
she was afflicted with came on suddenly?
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A .  It was a gradual condition.
Q . It took a number of years to come to a 

head?
A . I would not say that, I would say the con-

dition might haxe existed to some certain period 
and some precipitating factor might bring it out 
more pronounced.

Q . W hat precipitating factor?
A . A  severe attack o f sickness or some fright 

or shock, a psychogenic factor such as worry, 10 
death, marital disharmony.

Q . A ny of these causes?
A . A ny o f these causes might precipitate a 

break.
Q . A nd since her confinement, what?
A . N o change in her mental condition since she 

has been confined. She has failed physically.
She is suffering from asthma.

Q . H ow  is her mind to-day compared with 
1923? 20

A . It is deteriorating.

W hen asked whether the respondent had lucid inter-
vals, the witness replied (Case, p. 1 13 ) :

“ I would not say completely lucid intervals, 
but by episodes I mean she is excited at times, im-
pulsive, and that she attacks other patients and 
nurses, and at other times she is more quiet.”

30
H e testified further (Case, pp. 113, 114, 1 1 3 ) :

Q . A t  the time she was «admitted to the hos-
pital in January, 1923, what was the condition o f 
the mental disease that she had? That is to say, 
was it such as to prevent her from knowing what 
she was doing?

A . Yes, sir.
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Q . A n d  is that condition constant?
A . It has been constant since her admission.
Q . So that, notwithstanding these episodes, 

these periods of greater or less excitation, at no 
time, in your opinion, has she been aware o f what 
she was doing?

A . A t  no time has she been mentally compe-
tent to carry on her—

Q . That is not what I am asking you. Does 
10 she know what she is doing?

A . I believe at times she does know what she 
is doing, but I  dont  believe she is competent to 
realize right from wrong all the time, is that what 
you mean?

Q . N o, I  want to know whether she appreci-
ates or comprehends the acts which she does and 
the effects which flow from them?

A . She does not, sir.
Q. In 1923, in January, 1923, when she was 

20 admitted, in your opinion, was her mental con-
dition o f  such a kind as to permit her to exercise 
volition intelligently ?

A . A long what lines do you mean ?
Q . W ell, to take the particular instance that is 

material to the present case as to whether or not 
she was able intelligently to determine for herself 
whether or not she would or not live with her hus-
band?

A . I  dont  think she was able at that time to 
30  determine that, due to her mental condition.

Dr. Nathaniel Koplin testified that he knew the re-
spondent for fifteen years, and treated her professionally 
very ofter during that period (Case, p. 116) .  Several 
times after her marriage, when called to treat the re-
spondent, he found her in a highly nervous condition. 
She complained of physical injuries sustained at the hands
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of her husband, and he found bruises on her arms. H e 
found her in this condition two or three times in 1914 or 
1915. Subsequently he was called very often to treat 
her for nervousness which apparently was the result of un-
due excitement. She suffered from asthma (Case, p.
117) .

In 1919, the witness found a greater physical impair-
ment than a year or two before. She had lost weight 
and her nervousness had increased. H e testified (Case, 
pp. 118, 1 1 9 ) :  10

Q . W hat did you diagnose it as?
A . I diagnosed it as a melancholy condition.
Q . W hat do you mean?
A . She was depressed and she didn't answer 

questions coherently, and at times she was a little 
silly and wouldn't respond to questions at all.
Y ou  would ask her questions and she would look 
in the opposite direction.

Q . A nd during 1920, did it continue or lessen ? 20
A . It continued, if I remember right, it was ag-

gravated, worse.
Q . D id you treat her for this condition?
A . N o, I told her father to take her to a nerve 

specialist, I think I referred her to Dr. Cotton.
Q . D id you treat her in 1922?
A . I did.
Q . W hat condition ?
A . The same condition, asthma and nervous-

qnness. ou
Q . H ow  was her nervousness or melancholy 

progressing?
A . In my opinion it was much worse.
Q . Still progressing?
A . Still progressing.
Q . In 1923, the first part of the year, the first 

part of January, did you commit her to the insane 
asylum ?
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A . I don’ t remember the exact month, but I 
probably committed her with another doctor, I 
am not sure.

Q . D id you examine her before you committed 
her?

A . Yes, sir.
Q . W hat did you find?
A . The same condition, only she was silly and 

seemed incoherent in speech and rather depressed 
10 at times and other times she would get a little

excited.
Q . In other words, she was practically in the 

same condition as in 1920 or 1921?
A . Yes, only worse.

Dr. Jacob M . Fuchs, called by the appellant, testified 
that he treated the respondent for bronchial asthma prior 
to her marriage. The disease had become chronic and 
there could be no improvement (Case, p. 124) .

20 Dr. Barney Lavine, called by the appellant, testified 
that he treated respondent in 1920 or 1921 for chronic 
bronchitis and chronic bronchial asthma (Case, p. 125) .  
H e said “ She was run down in 1919, due to her asthma 
and bronchitis,’ ’ which he described as an organic con-
dition (Case, p. 127) .

Dr. Henry A . Cotton, called by the appellant, testi-
fied (Case, p. 164) :

“ She is now more or less deteriorated and well 
30 disoriented. I talked to her to-day. She said it

was June. I asked her to look out o f the window 
and asked her if she ever saw snow in June and 
she said, ‘W ell, it must be July . ’ She has had 
several attacks iof asthma and kept in bed most 
of the time. She talks in this rambling way, ir-
relevant, flighty way. She wanted to know if
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she could go home right away and didn’ t seem to 
appreciate her condition at all.”

H e classified her mental ailment as ‘ ‘dementia prae- 
cox,”  and described it as “ a chronic progressive condition”  
(Case, p. 165) .  In reply to a question as to when 
“ this dementia praecox set in,”  he said (Case, p. 1 6 6 ) :

The cases often begin as she began, nervous 
episodes and periods of normal condition and then j q  
getting succeeding attacks more severe. I would 
say her condition to-dap was that of deteriora-
tion. W hen deterioration started in, I don’ t 
know.”

The deterioration which the witness described was pro-
gressive. It had set in at the time of her commitment to 
the hospital, but the witness would not venture an opinion 
as to when it commenced. H e said it might have begun 
ten 'pears before (Case, pp. 167, 168) .  There had been 20 
no improvement since her commitment, and the witness 
did not believe that she had lucid intervals (Case, p. 
169) .  H e described a constitutional psychopathic condi-
tion as “ nervous instability at birth which predisposes to 
mental trouble”  (Case, pp. 167, 168) .

H e said that the appellant brought the respondent to 
him in 1918 to be treated for nervous trouble (Case, p.
169) .  H e had not examined the records o f his examina-
tion of the respondent at that time, and could not clearly 
give its results (Case, p. 170).  30

Characterizing all medical opinion as “ conjectural,”  
he conceded that Dr. Pierson’s opinion as to respondent’s 
condition and the period of mental disturbance might be 
correct (Case, pp. 171, 172) . H e said (Case, p. 1 72 ) :

“ Dementia praecox. She had episodes o f 
severe mental disturbances and the doctor ex-
amining her thought this was based on constitu-
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tional condition, which predisposes to this mental 
condition. A t  that time it hadn’t unfolded, so to 
speak. It was just beginning, apparently, and 
now I would say she was very much more de-
teriorated. It has become very progressive.”

The witness observed, when he examined the re-
spondent in 1918, symptoms o f the condition which 
eventuated in the mental diseases from which she suffered 

10 at the time o f the hearing. H e said (Case, p. 1 74) :

Q . Is there a sharp and clear distinction, a 
sharp and clear and distinct dividing line between 
neurosis and psychosis?

A . N o, sir, they merge into one thing and 
many years ago we diagnosed as neurotic certain 
cases which are found later to be mental cases. 
Periodic attacks, in many cases the first attacks, 
are nervous states. They recover from that and 

20 go on ten years, or they may only stay well a year
and each succeeding attack becomes more severe 
until they finally wind up in an institution, and 
have psychosis. Y ou  can make a first diagnosis o f 
constitutional psychopathic state and you can say 
probably, “ This patient will get well,”  but she 
has gone on to a distinct mental trouble and is 
getting worse.

Q . Mrs. Goldberg?
A . Yes.

30 Q . Then, is it possible that the condition o f
neurosis, which you found in 1918 was the com-
mencement of the condition which has now pro-
gressed to the point which you have described?

A . I  should think that Was undoubtedly the 
beginning of her trouble, but not continuous. She 
was apparently well after that for a long period 
o f time. A fter the clearing up o f her tonsils and 
teeth.
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Q . W hat knowledge have you o f that?
A . The statement of her husband.

The witness then admitted that this statement was made 
to him by the appellant when, in the preparation o f his 
case, he visited him at the State Hospital.

The appellant admitted that his wife’s health was not 
good prior to the birth of their first child. She was 
afflicted with asthma and bronchial trouble. H e denied 
that she suffered from nervousness (Case, p. 4 0 ) ,  although 10 
he swore in an affidavit filed in a maintenance suit brought 
by his wife in this Court in 1915, shortly after the birth 
of the child, that his wife was “ extremely nervous and 
troublesome, and showed a disposition almost from the 
beginning of their marriage life to nag and tantalize him 
and to make life altogether miserable (Case, p. 2 0 5 ).
His statement in this respect was corroborated by the 
averments o f the affidavit, outlining in detail his wife’ s 
conduct (Case, pp. 205 -209 ). The affidavit was sworn 
to on July 6, 1915. In the answer which he filed to the 20 
bill in the maintenance suit, a similar allegation was made 
(Case, p. 2 2 0 ).

On cross-examination, the appellant replied in the 
affirmative to the following question, which recited testi-
mony given by him at the final hearing o f the maintenance 
suit (Case, p. 4 4 ) :

Q . Yes, the second argument was quite little 
later on; the second argument was over dogs. I 
am going to talk the way I have to. Mrs. Gold - 30 
berg is a nervous woman; she went to go to bed ; 
she couldnt sleep, and she couldnt let me sleep; 
she had an idea somebody was going to steal her 
or to kill her through the window, and she hollered 
at night. I was working twenty hours a day, 
from five o ’clock in the morning till one at night, 
and I wanted to have a little rest. I said, “ W hat’s
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the matter, what are you getting into your head? 
Somebody will rob you or steal you? N obody 
is going to do anything, and get that idea out.”  
She said, “ W e  have to get a dog.”  I said, “ A l l  
right, I ’ ll get a dog for you to satisfy you.”  I 
went to work, and Ed. Coughlin had a white bull 
terrier dog and he comes and he said, “ I got a 
dog for you, I heard you spoke several times in 
the barrom that you wanted to buy a dog.”  I said, 

10 “ Y es.”  I said, “ M y  wife is making kind of a
noise at night, and I want to protect her with a 
dog.”  H e said, “ A ll right, I ’ ll sell the dog, be-
cause he bit my kid.”  I said, “ H ow  much do you 
want for the rog?”  H e said, “ I’ ll take ten dol-
lars; I paid five dollars myself.”  That was your 
second trouble, Wasn't it, the fact that she was 
nervous at night, and had hallucinations and that 
she was about to be killed, and somebody was 
after her all the time; that was your second 

20 trouble, wasn't it-

Apparently realizing the force o f this testimony in the 
trial o f  the issue framed in the case at bar, he was re-
luctant to admit the giving o f this testimony, and when he 
finally did so, he sought in vain to qualify it (Case, pp. 
44, 45, 46, 4 7 ) .  H e admitted that, at his wife’ s in-
sistence, he bought three dogs to protect her (Case, pp.
46, 4 7 ) .

This maintenance suit resulted in a reconciliation, and 
30  the appellant said that after her return, she did not suffer 

from hallucinations or nervous spells, but her asthmatic 
condition was about the same (Case, p. 5 1 ) .  H e ad-
mitted that between 1916 and 1919 the respondent did 
not “ feel very good,”  and that in 1917 or 1918 he took 
her to Dr. Cotton for treatment. Her teeth were ex-
tracted and her tonsils removed, and she was sent to the 
Catskill Mountains (Case, pp. 52, 5 3 ) .  H e denied that
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he took her to Dr. Cotton on the advice o f other physi-
cians, and said it was done at the suggestion of “ outside 
people,”  only because of the trouble she had with her 
teeth and tonsils. He said he knew she had trouble with 
her teeth because she complained o f aches, but he was not 
clear as to the source o f  his information concerning the 
diseased condition o f the tonsils (Case, pp. 5 4 , 5 5 ) .  H e 
said the respondent frequently accused him o f illicit affairs 
with women (Case, p. 5 9 ) .

The appellant called witnesses to prove that the re- 10 
spondent “ dbused”  him and made accusations o f in-
fidelity in the presence o f other persons (Case, pp. 102-
104) .

The respondent’s father, Solomon Cantor, testified that 
shortly after the marriage, the respondent complained 
o f assaults committed by her husband. In 1915 she came 
to him twice a week on the average, complained of as-
saults, and showed him bruises about the body (Case, 
p. 130) ,  A fter the reconciliation which followed the 
hearing of the maintenance suit, she again complained o f 20 
assaults sustained at the hands of her husband, and again 
he saw body bruises. H e said that in December, 1919, 
she was “ awfully nervous,”  and told him that she could 
not remain any longer with her husband because he kept 
a gun under his pillow and had threatened to kill her.
She said, too, that he compelled her to work at the bar 
of his saloon, and that she became very nervous and could 
not stand it (Case, pp. 130, 131).

The witness said that in December, 1919, when the re-
spondent came to his home, she was nervous and “ didn’t ^0 
have her sound mind.”  T w o or three months after the 
separation he placed her in a New York hospital, where 
she remained for about three months. She was then taken 
to a sanitarium at White Haven, in the State o f Penn-
sylvania, where she remained for six or eight months. 
W hen she returned from that institution her asthmatic 
condition had improved, but she was “ awfully nervous.”
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Concerning the reason for her return home from W hite 
Haven, the witness said (Case, p. 131) :

A . It was too much expense. I thought she 
would be better with her mental condition, with 
her brain, but it was no better, and I took her 
back.”

Her father paid the expense o f her confinement and
10 treatment at these institutions (Case, p. 131) .

Sometime later, after her return home from the W hite 
Haven institution, the witness found it necessary to have 
her confined in the State Hospital for the Insane at Tren-
ton. During the period which intervened between her 
return from W hite Haven and her confinement in the 
State Hospital, she manifested unmistakable symptoms o f 
insanity. The testimony o f the witness concerning her 
conduct during this period follows (Case, p. 132) :

2o  Q . H ow  did she act around the house from the
time she came back until the time she went away ?

A . N ot very good.
Q . W hat do you mean by “ Not very good,”  

tell us what she did?
A . She used to throw things o f  the table and 

start to beat somebody all the time.
Q . W hom  would she beat?
A . M yself, too.
Q . W h o  else?

20 A . Her mother.
Q . W ou ld  that happen very often.
A . Yes, sir.
Q . D id she have any periods when she was 

quiet in the house any time during this six months? 
W as there ever a time after the time she came 
back from W hite Haven that she was quiet and 
peaceful?
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A . They used to be sometimes she would be 
quiet. She always used to say, she can’ t get well 
unless she is together with her husband and chil-
dren. She went once to see the children, it was 
a very cold evening, and she walked over there 
and he wouldn’t let her in the house.

Dr. Pierson testified that she manifested the same 
symptoms at the State Hospital. She attacked other 
patients and nurses. (Case, p. 113). 10

On cross-examination, Mr. Cantor told o f bruises, he 
described them as “ blue marks,’ ’ found on respondent’s 
arms and shoulder. (Case, pp. 133, 134).

W hen asked if he knew the cause o f the bruises he 
said (Case, p. 134) :

A . That is all I know. She used to come 
down and cry and show marks and said, “ I will 
not go back to him. Y ou can kill me right here.
I won’t go no more to him, I can’ t stand his con- 20 
duct in the house, and he beats me besides.’ ’

The witness told o f appellant’s failure to deny an ac-
cusation, made by the respondent in her husband’s pres-
ence, o f assaults committed upon her by him. (Case, p.
136 ). The appellant was called in rebuttal, but he did 
not deny this statement o f the respondent’ s father.

The witness did not know that the appellant had asked 
his wife to return to him. (Case, pp. 136, 137).

Three or four months after they resumed cohabitation q q  
in 1915, the respondent resumed her complaints o f as-
saults at the hands o f her husband. (Case, p. 138 ). A t  
the witness’ s requeet, the appellant agreed to discuss the 
matter with a Rabbi, but he did not keep the appoint-
ment. (Case, p. 139). On one occasion the witness 
suggested that his daughter return to her husband and 
she said she would do so if he would treat her well.
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(Case, p. 140 ). Again he told o f appellant’s refusal to 
permit the respondent to enter his house to see the children. 
A t  the time one of them was ill. (Case, p. 141 ).

H e again referred to the time when she came to his 
house in 1920, after the separation, and told o f her un-
balanced mind. H e said: “ She was sick, she was sick in 
her mind, in her brain. She wouldn’t answer right.’ ’ 
(Case, p. 143).

Isador M . Cantor, a brother o f the respondent and a 
10 resident o f Baltimore, testified that he saw the respondent 

in the early part of 1920, after the separation. H e found 
her very sick mentally and physically. W ith his father 
he took her to the N ew  Y ork hospital for treatment. 
Later he came from Baltimore and accompanied her to 
the W hite Haven institution, where she remained for eight 
months. (Case, p. 145).

On one o f his visits to that institution, the authorities 
requested him to take her elsewhere “ because' she is men-
tally unfit not to be there.’ ’ They refused to keep her 

20 because o f her mental condition. H e brought her back 
to Trenton, and immediately interviewed the appellant, 
who spurned all his suggestions for a reconciliation. The 
witness said (Case, p. 146) :

A . I spoke to him he should take her back, 
and they should live peaceful and he said that 
could never be, he would rather kill her before 
he would live with her in his house.

^0 Sometime after this the witness again talked to ap-
pellant, who said he “ would kill her before he would 
taken her back.’ ’ (Case, p. 147).

H e said o f her condition in 1920 and 1921 (Case, p. 
1 4 7 ):

W e  couldn’t talk to her. W e  couldn’ t de-
pend nothing upon her. She wouldn’t give the
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right answers many times. She was all right 
sometimes and sometimes she wasn t giving the 
right answers. She wouldn’ t do things right. She 
would lie down on the couch and she wouldn’ t 
eat for three days.

The witness further testified (Case, p. 148) :

Q . That was when?
A . 1920 and ’21, after the second time she 

comes, she was very bad. Mentally she was very 
bad and so was she physically. I believe she 
don’ t weigh to-day more than 75 or 80  pounds.

Q . D id you ever sit down and talk to her?
A . Oh, yes.
Q . About going back to her husband?
A . Yes, sir, she would be willing to go back. 

M any times I spoke to her. She was afraid.
She left him because he made her nervous and 
she was afraid to stay with him in the houSe be- 20 
cause he told her he was going to kill her.

Q . D id you go to visit her in 1921 ?
A . Yes, every month, about every month, very 

frequently.
Q . W as there any improvement in her in

1921?
A . Oh, no.
Q . W hat was her condition?
A . W orse and worse; you must consider that 

we tried to do all we could for her and we had to 30 
send her to the State Hospital. Y ou  see why we 
would give her to the State Hospital. That was 
the last resort. W e  would have done all we 
could. A s a matter o f  fact, we took her to the 
State Hospital because my people were afraid to 
stay with her over night.
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This witness also saw bruises upon respondent’s body. 
(Case, p. 150 ).

On one occasion the respondent requested him to make 
arrangements with her husband for a resumption o f co -
habitation. (Case, p. 151 ). H e proposed this several 
times in 1920 or 1921, but each time the appellant 
spurned the suggestion. In 1920 the appellant told him 
he would better kill her before he took her home.”  
(Case, p. 152 ).

10 In rebuttal the appellant denied these conversations. 
H e said that in Isador Cantor’s presence he made a 
memorandum o f his conversation with him, because he 
knew ‘ ‘ them people are liars and I expected trouble and so 
I marked it down in his presence.”  (Case, p. 153).

The appellant testified further (Case, p. 153) :

A . In 1922, when I was talking to him, he 
(Isador Cantor) said to me, ‘ ‘H ow  about taking 

20 Esther back.”  I said, ‘ ‘Yes, I will take her
back.”  H e says, ‘ ‘Let’ s go into his father’s 
house,”  I said, ‘ ‘W h y ? ”  I said, “ N o, I don’t 
have to go to your father’s house.”  H e said, 
“ W ill you take her back?”  I said, “ Yes, I will 
take her back if she comes around to talk to me.”

Upon the whole evidence there was a failure o f proof 
that the respondent was guilty o f a willful and obstinate 
desertion for the statutory period. T o  warrant granting 

30 a divorce on the ground of desertion, it must appear that 
the respondent, during the two years succeeding the act 
o f  desertion, was o f sufficient mental capacity to under-
stand the relations existing between her and her husband, 
to form a rational desire to end the separation, and to 
take action regarding a reconciliation.

Camire v. Camire, 113 Atl. (R . I .) 748.
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In the language of Chief Justice Gummere the inquiry 
is, was the respondent of sufficient mental capacity to be 
a free agent, responsible for her conduct.

Cordon v. Cordon , 89 N. J. Eq. at 537.

W hile there is ordinarily a presumption of sanity, this 
presumption was overturned in the case at bar by the 
proof o f insanity at the time o f  her confinement in the 
State Hospital for the Insane. It may be inferred from 
the subsequent existence of insanity that the defendant 10 
was insane at the time of the commission o f  the matri-
monial offense.

Cohn v. Cohn, 85 Cal. 108, 24 Pac. 659.

In Kretz v. Kretz, 73 N. J. Eq. 246, the offense was 
adultery. It was conceded that at the time o f the hearing 
the defendant was insane, but it was contended that in-
sanity did not exist at the time o f  the commission o f the 
act of adultery. In finding that insanity existed at the 
time o f the commission o f the offense charged, Vice-Chan- 20 
cellor Learning said:

“ It is probably impossible to determine with 
entire accuracy the condition of the mind of de-
fendant at the date of the alleged offense. *  *  *  
Upon the whole testimony my best judgment is 
that if defendant had not at the time o f the 
alleged commission of the offense named reached 
a mental condition which may be technically de-
fined as insanity, she had reached a mental condi- 30 
tion so far from normal that to charge her with 
full responsibility for her conduct would be in-
consistent with the principles upon which equit-
able relief is uniformly founded. She was then, 
at the very least, in a mental condition where no 
one could properly expect from her the complete 
exercise of a rational judgment, although it ap-
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pears impossible to say with positiveness that she 
may not have then known right from wrong. 
Upon this branch of the case my conclusion is 
that defendant’s mind was so far impaired at the 
date o f the alleged offense that no decree can 
properly be made against her based upon the acts 
charged.”

In the respect indicated by the learned Vice-Chancellor, 
10 the proof was deficient, and for that reason alone, it is 

respectfully submitted, his conclusion should be approved 
by this Court.

A t  this point a pertinent inquiry is, W as respondent’s 
confinement in the N ew  Y ork hospital and the W hite 
Haven sanitarium involuntary, so as to arrest the running 
o f  the statutory period? True, it was not involuntary in 
the sense that, for the purpose o f medical treatment, she 
was deprived o f  her liberty against her will, but it was in-
voluntary in the sense that disease compelled her confine- 

20 ment. Can it be said that, assuming her mental com-
petency, she was guilty o f  jwillful and obstinate desertion 
during the period when she was in the throes o f serious ill-
ness, and because thereof compelled to live apart from her 
husband for the purpose o f treatment. W e  believe not.

There is, however, another aspect o f the case, not 
touched upon by the Vice-Chancellor in his conclusions, 
which gives additional support to his finding. R e-
spondent’s impaired mental and physical condition placed 
upon the appellant a duty greater than ordinarily would 

30 rest upon him, and this duty he did not discharge. That 
. his conduct did contribute to the respondent’s condition is 

a fair inference from the evidence, but assuming that his 
conduct during cohabitation was above reproach, he did 
not evidence by his conduct afterwards a sincere desire to 
terminate the separation. H e contributed nothing to the 
efforts to restore the respondent to mental and physical 
health. The expense o f her treatment at the N ew  York
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hospital and at W hite Haven was born by her father.
Nor did the appellant evince the slightest interest in the 
respondent’s condition during the two years following the 
act o f desertion. H e did not bestow upon her that care 
and attention which her condition demanded.

The observations made by Vice-Chancellor Learning in 
Kretz v. Kretz, supra, are appropriate on this phase of 
the case:

“ Another feature of the case merits attention. 10 
Whether the defendant was technically sane or 
insane in January, 1906, it is entitrely clear that 
at that time her condition was such as to demand 
from her husband his most solicitous care and at-
tention. Only six months prior to that date he had 
alleged that she was insane and sought her com-
mitment on that ground. His testimony now is 
that he sought the commitment in the hope 
that confinement in an asylum would operate 
to cure her habit of intemperance; but what- 20 
ever his belief may have been at that time as 
to her sanity, he was fully aware of her unfor-
tunate condition, and owed to her the utmost care 
and attention. *  *  *  In D erby  v. D erby,
21 N . J. Eq. 40, Chancellor Zabriskie said: ‘A  
party who has negatively violated a solemn con-
tract in its two most vital parts, to love and 
cherish, and has only performed it in the last and 
least, to support, comes into a court of equity with 
an ill grace to complain of a positive breach by 30 
the party whom he first injured. His hands are 
not unclean in the sense which would apply if he 
had committed the same crime, but they were so 
weakened, blanched and attenuated by willful 
non-performance, that they take but feeble hold 
on the horns o f the altar o f justice. Such a com-
plainant cannot expect any favorable leaning of
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the Court, but must present a case free from any 
reasonable doubt.’ ”

The appellant did not do all that the peculiar circum-
stances of the case required him to do to terminate the de-
sertion.

In Davenport v. Davenport, 97 N. J. Eq. 14, V ice- 
Chancellor Learning said:

10 “ A  wife’s desertion, though willful, cannot be
adjudged obstinate unless it has resisted such 
efforts or concessions on the part of her husband 
as he ought to have made to bring it to an end, 
under the particular circumstances o f  the case. 
This is the established test in this State by a long 
and harmonious line o f decisions.”

Upon the whole evidence, therefore, the matrimonial 
offense alleged in the petition was not proved. The will- 

20 fulness and obstinacy of the desertion for the statutory 
period was not established.

T o  quote again from the opinion o f Chancellor W alker 
in Rogers v. Rogers, 81 N. J. Eq., at 483 :

“ Under our statute desertion is justified when 
the deserting party has been so offended against 
as to authorize at his or her instance a decree for 
divorce or judicial separation, but the guilt of the 
offending party must appear by clear and satis-
factory proof. Drayton v. Drayton , 54 N. J. 
Eq. at 298-301 ; Suydam v. Suydam, 79 N. J. 
Eq., 144-146.”

30
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P O IN T  III.

A s  to Jurisdiction.

Failure to appoint a guardian ad litem, when it became 
evident that the respondent was ¡insane, deprived the 
Chancellor of jurisdiction to grant the prayer o f appel-
lant’ s petition for divorce. «

In re Martin, 86 N . J. Eq. 265. -in
W ebb  V. W ebb, 96  N. J. Eq. 1; 124 Atl. 

706.

T he appellant failed to move for the appointment o f a 
guardian ad litem, when the evidence o f insanity was dis-
closed, and he cannot now complain o f the decree dis-
missing his petition.

Respectfully submitted,
H A R R Y  H E H E R ,

Solicitor and of Counsel appearing on „  
behalf of Defendant-Respondent.
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NEW JERSEY

Court of Errors and Appeals.
SïM O N  GoiyDB^RG,

Petitioner-Appellant, 
vs.

E s t h e r  G o l d b e r g ,
Defendant-Respondent.

O n  A p p ea l fr o m  

C hancery.

REPLY BRIEF ON BEHALF OF DEFEND-
ANT-RESPONDENT.

A t  the oral argu m en t the respondent w as granted  

leave to m ake reply to  the argu m en t advanced b y  the  

appellant in his reply b rief to be th ereafter served and  

filed, and in accordance therew ith the respondent begs  

leave to subm it the fo llo w in g :

POINT L
The Burden of Proof.

C ou n sel fo r  the appellant concedes that the burden  

w as upon h im  to sh ow  a w illfu l, continued and obstinate  

desertion  fo r  the statu tory period, but he avers that 

“ the burden o f  p r o o f o f  a w illfu l desertion  does not 

necessarily m ean the burden o f  p r o o f o f  d esertion  by a 
sane person, i f  it appears oth erw ise w illfu l as n orm ally  

and ord in arily  sh o w n .”

H e  cites Edw ards  v . Edw ards, 6 9  N . J. E q . 5 2 2 , 61  

A tl. 5 3 1 , w herein C han cellor M a g ie  held that w h en  a
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spouse says, “ I never intend to live w ith  y ou  a g a in ,”  that 

is p r o o f o f  a w illfu l desertion, and argu es that “ if  

the p ro o fs  stopped there, there w ou ld  be a w illfu l de-

sertion. N o w , i f  insanity is interjected , is it not fo r  the 

person statin g  it exists to prove his sta tem en t?”

T h e  unsoundness o f  this argu m en t is m a n ifest. It  

o verlook s the obligation  resting upon the petitioner to  

establish a willful, continued and obstinate desertion  

fo r  the entire statutory period. D eterm in ation  o f  this 

question necessarily involved  an inqu iry into the state 

o f  respondent’s m in d . It  w as essentially, a trial o f  the 

m in d, to  determ ine the existence o r non existen ce o f  

the requisite m ental state fo r  the fu ll period o f  tw o  

yea$s succeeding the act o f  desertion, w ith  the burden  

o f  p r o o f upon the petitioner.

T h e  argu m en t o f  the appellant seem s to be that w hen  

the desertion occurs under circum stances w hich  show  

w illfu ln ess , the law  presum es it w as the act o f  a sane 

person, and a prim a facie cause o f  action is thus estab-

lished, the burden bein g upon the d efen dan t to prove  

insanity  as an affirm ative defen se . B u t p r o o f o f  a 

w illfu l desertion  is n ot sufficient. T h e  desertion m ust  

be willful and obstinate fo r  the necessary period o f  
time. T h e  appellant’ s contention, th erefore , is in effect 

that these essential elem ents m a y  be presum ed fr o m  a 

w illfu l desertion. O b v io u sly , th is is unsound.

A  petitioner fo r  d ivorce m u st n ot o n ly  prove strictly  

all the essential elem ents o f  the m atrim on ial offense  

charged, but his o w n  testim on y , n o  m atter h o w  con-

vin cin gly  it m a y  establish  the cause o f  action  alleged, 

m u st be corroborated .

POINT II.
The Evidence.

W e  do n ot regard it as necessary at this point to  

attem pt a refu tation , b y  a fu rth er analysis o f  the 

evidence, o f  the inferences o f  fact d raw n  b y  counsel 

fo r  the appellant. Suffice it to  say, that in m an y
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instances the evidence quoted w ill not support the in fe r -

ences draw n , w hile in others isolated instances are cited  

to support inferences w hich are n e g a tiv e /b y  other ev i-

dence in the case.
F o r  instance, the conduct and dem ean or o f  the  

respondent at the tim e o f  her adm ission  to  the State  

H o sp ita l fo r  the Insan e, and at other tim es, are ad -

vanced b y  the appellant as factors p ro vin g  that she had  

sufficient m ental capacity to  com prehend her su rrou n d-

ings and her relations w ith  her husband and fa m ily , 

and to  com e to  a rational conclusion  con cern in g her  

m arital a ffairs. I f  susceptible o f  such an interpretation  

and this w e do not adm it, the effect o f  such testim on y  

is com pletely  destroyed b y  the evidence 'th at she had  

lucid intervals. T h is  counsel entirely overlooked  in his 

analysis o f  the testim on y.
C ounsel argues that respondent’ s freq uen tly  expressed  

determ ination  n ot to  live w ith  her husband because o f  

his infidelity and physical assaults, accusations that w ere  

denied b y  the appellant, indicated a rational m in d , be-

cause i f  such charges w ere true, respondent w ou ld  h ave  

been entirely justified  in separating  fr o m  her husband, 

and that in d o in g  so , she too k  a course dictated b y  a 

norm al m ind. T h is  testim on y , fa r  fr o m  h av in g  the 

effect attributed to it b y  counsel, placed the appellant > 

on either h orn  o f  a d ilem m a. I f  such accusations w ere  

true in point o f  fact, the respondent in separating  fr o m  

the appellant w as n ot gu ilty  o f  desertion. O n  the other  

hand, if  such belie f w as the product o f  a deranged  

m in d, it n egatives the existence o f  the m ental state 

necessary to  sustain the cause o f  action  pleaded.

In  Sm ith  v . Sm ith, 4 8  IV. / .  B q. 5 6 6 , the in valid ity  

o f  a w ill w as urged because the testator su ffered  fr o m  

a delusion that he could n ot procreate a child. W h ile  

the C ou rt fou n d  that such delusion o f  m in d  did n ot  

exist, it did n ot doubt that such m ental derangem en t  

w ou ld  have invalidated the w ill.

In  G ra m s  v . State, 4 5  N . J. L . 3 4 7 , cited b y  the  

appellant, the deceased, a b o y , had actually jeered  the
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d efen d an t on  his personal appearance, and this prom pted  

the k illin g . T h e  d efen d an t did n ot su ffer fr o m  a de-

lusion as to the conduct and attitude o f  the boy  tow ards  

h im . I f  he had been so afflicted, w e su bm it, h is m ental 

responsibility w ou ld  not have been established.

T e stim o n y  sh ow in g  respondent’s belief that her hus-

band w as u n fa ith fu l m a y  be fo u n d  at page 2 2  o f  the  

State o f  the C ase, w here the appellant testified that his 

w ife  said he “ lived w ith  w o m e n  and had w om en  in the 

cellar and lived  w ith  other w o m e n .”  T h is  accusation  

o f  infidelity, the appellant testified, w as m ade on other  

occasions (C a se , p. 2 4 - 2 5 - 2 9 ) .

T h e  statem ent that D r . C otto n  testified that respond-

en t’s con dition  “ w as on ly  b egin n in g  at th e tim e”  o f  her 

ad m ission  to the State H o sp ita l is n ot supported by the  

record. A t  page 1 7 4  o f  the State o f  the C ase, D r. 

C otton  said that the “ con dition  o f  n eu rosis ,”  w hich  he 

fou n d  in 1 9 1 8 , “ w as u n dou btedly the b egin n in g  o f  her  

trouble, but n ot co n tin u ou s.”

It is contended that on one occasion  the appellant 

b rou gh t a police officer to  the h ou se o f  respondent’s 

fath er, “ t h in ^ ^ t  m ig h t scare h er”  to  return to  him . 

A s  a m atter o f  fact, the officer w as b rou gh t to  her h om e  

fo r  the purpose o f  recoverin g  $ 2 ,2 0 0  w h ich  the appellant 

said the respondent had taken fr o m  his h om e w hen  

she le ft .

It is also contended b y  the appellant that the proofs 
sh ow  that the confinem ent o f  respondent in the N e w  

Y o r k  hospital and W h it e  H a v e n  S a n a to riu m  fo llow ed  

the expiration  o f  the tw o -y e a r  period succeeding the 

act o f  desertion . It  is true that Isad o r C an tor, the 

respondent’s brother, testified that respondent w as con -

fined in the W h ite  H a v e n  S an atoriu m  in 1 9 2 2 ;  but he 

later said “ that w as about tw o  years a fte r  she le ft  h im ;  

I - can ’t tell y ou  exactly  the d ates”  (C a se , p. 1 5 0 ) .  

R esp on d en t’ s fath er testified that abou t s ix  m o n th s  

a fte r  h er discharge fr o m  the W h ite  H a v e n  Sanatoriu m  

he had her com m itted  to the S tate H o sp ita l fo r  the 

Insane. T h e  testim on y  sh ow s that she w as confified in
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the sanatoriu m  fo r  eight m on th s, and prior to that she  

spent about three m on th s in a  N e w  Y o r k  hospital. 

T h u s, part o f  this confinem ent w as d u rin g  the tw o -year  

period im m ediately  succeeding the act o f  desertion.

T h e  respondent's father testified (a n d  counsel fo r  

the appellant ignores th is) that tw o  or three m on th s  

a fter  the separation he. placed her in a N e w  Y o r k  h ospi-

tal, w here she rem ained fo r  ab ou t three m on th s. Sh e  

w as then taken to 'th e  W h ite  H a v e n  S a n atoriu m , w here  

she rem ained fo r  six  or eight m o n th s (C a se , p. 1 3 1 ) .  

T h e  respondent’s brother testified that she w as confined  

fo r  eigh t m on th s in the W h it e  H a v e n  S a n a to riu m  

(C a se , p. 1 4 5 ) .  W h ile  th e .e x a c t tim e and period o f  

her confinem ent in these institutions m a y , under the 

evidence, be in doub t, this uncertainty o f  fa ct should  

be resolved a gain st the appellant, in accordance w ith  

the rule laid d ow n  by  C h ie f Justice G u m m ere , in 

Gordon  v . Gordon, 8 9  N . J. B q . at 5 3 7 .

POINT III.
As to Jurisdiction.

T h e  doctrine propounded by the appellant that a 

ju d gm en t or decree again st-an  insane person fo r  w h o m  

no g u a rd ia n .h a s  been appointed is not void , but v o id -

a b le , cannot apply, fo r  obvious reasons, to  actions fo r  

divorce.

A  statu tory  ca u se1 fo r  divorce m u st be. proved strictly . 
It ca n n o t-b e .c o n fe sse d  b y .th e  defendant. N eith er can  

the d efen d an t m ake an adm ission  w hich binds the 

C ourt.
H en r y  v ..  H en ry , 79 N . J. B q . - 4 9 3 ;  affirm ed  

81  N . J .:B q . 5 l2 .
It fo llo w s, as a corollary  o f  this, proposition , that a 

decree o f  d ivorce voidable at the option o f  one o f  the 

parties is  invalid . T h e  decree cannot rest upon the  

consent o f  the party charged w ith  the m atrim on ial 

offe n se ,-a n d  b y  the sam e token a decree voidable at. the 

option o f  the d efen d an t can have no legal efficacy.
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T h e  adoption  o f  the rule contended fo r  b y  the appellant 

w ou ld  o verth row  a soun d public policy.

E v e n  ju risd iction  cannot be acquired by consent. 

The entire proceeding m ust be adverse. :,

In  H en r y  v. H en ry , supra, V ic e -C h a n cello r  H ow ell 

stated the rule as fo l lo w s :

“ In  a lm ost an y  kind o f  proceeding other than  

a divorce proceeding the entry o f  an appearance  

and the filin g o f  an answ er is sufficient to give  

the cou rt ju risd ic tio n ; but in divorce cases an-

other rule prevails. T h e re  the statute m u st be 

strictly fo llow ed , fo r  the reason that the issue 

does not alone concern the parties to the cau se; 

it concerns organ ized  society, w h ich  is based  

upon the settled and ord erly  cu stom s and obliga-

tions attendant upon the m arriage s ta tu s ; it will 

n ot perm it that status to be changed or m odified  

except in the m anner pointed out b y  the law s  

w hich it has sanctioned. P arties cannot be per-

m itted  to  becom e divorced by an y sort o f  con-

sent. T h e  proceedin g in all its parts m ust be 
strictly adverse and in accordance w ith  the 

statute. T h e  public interest does n ot perm it a 

decree upon consent. N o  ad m ission  binds the 

C ou rt, and the an a log y  o f  ord in ary  actions can-

n ot be applied. Griffiths v. Griffiths, 6 9  N . J. 
B q. 6 8 9 .”

F ailu re to appoint a guardian  ad litem, w hen respond-

en t’s inability to d efen d  because o f  insanity  becam e  

apparent, is a defect o f  substance rather than o f  fo rm . 

T h e  respondent w as ad m itted ly  insane and unable to 

present her d efense. In  that situation  she could only  

d efen d  b y  a guardian . It  cannot be assum ed n ow  

that a m ere volunteer fu lly  p erfo rm ed  the duties o f  a 

guardian  ad litem.
A n  ord er appoin tin g a guardian  cannot be entered  

nunc pro tunc. T h is  appointm ent carries duties and  

responsibilities w hich m u st be assum ed and perform ed  

a fter  appointm ent, and o b vio u sly  an appointm ent nunc
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pro tunc w ou ld  d efeat th e purpose o f  the rule requ irin g  

lunatics to d efen d  by guardian .

See Rinehart v. Rinehart, 9 1  N . J. B q . 3 5 4 ;  

1 1 0  A t l  2 9 .

It is, th erefore, respectfu lly  su bm itted  the decree o f  
the C hancellor should be affirm ed.

H ar r y  H e h Er ,
O f  Counsel Appearing on B ehalf o f  

D efen d a n t-R  espondent.
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