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Complaint.
(Filed July 27, 1929.)
NEW JERSEY SUPREME COURT.

Margaret Ber gi n,
Plaintiff,

v. Action at Law.

Mae Ganley,
Defendant.

Plaintiff residing in the City of Paterson, County
of Passaic and State of New Jersey, says that:

Firs t Count.

1. On or about the twelfth day of April, 1929,
the defendant John Ganley was the owner of a
certain automobile which he caused to be driven
by his agent and servant, Mae Ganley, along a pub-
lic highway in the City of Passaic, County of
Passaic and State of New Jersey, known as Van
Houten Avenue.

2. On the said day plaintiff was the owner and
operator of an automobile that she was then and
there driving along a certain highway in said city
known as Pennington Avenue.

3. Thereupon it became the duty of the de-
fendant, John Ganley, by his agent and servant,
Mae Ganley, to exercise proper care in the opera-
tion of said automobile so as to avoid collisions
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Complaint.

with other persons or vehicles lawfully using said
highway.

4, The defendant, John Ganley, by his servant,
Mae Ganley, neglected his duty as aforesaid, caus-
ing his automobile to be driven at an excessive
rate of speed; without having the brakes of said
car in repair; without giving a warning or signal
of his approach, and in divers other respects
caused his said automobile to be driven in a negli-
gent manner so that the same crashed with great
force and violence against the plaintiff’s automo-
mile, causing the plaintiff the following bodily
injuries, to wit: She sustained contusions and
lacerations of the head, face, body, limbs, fore-

20 arms and internal injuries, the exact extent of
which are as yet undetermined. Plaintiff suffered
great pain and will for a long time in the future
continue to suffer great pain. Plaintiff also suf-
fered severe shock to her nervous system. Plain-
tiff was also prevented from assuming her daily
occupation, and will be so prevented for a long
time to come in the future. Plaintiff was also con-
fined to her bed for a long period of time and by
reason of such injuries that she sustained she was

30  obliged to spend divers sums of money for medical
attention and incidents thereto.

W her ef or e, plaintiff demands judgment on the
first count in the sum of Five Thousand ($5,000.00)
Dollars.

Second Count.

1. Paragraphs one, two, three and four of the
first count are hereby repeated and made a part

of this count.

40 .. .
2. By reason of the collision aforementioned,
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Answer.

plaintiff’s automobile was greatly damaged there-
by causing plaintiff to expend the sum of Five
Hundred ($500.00) Dollars to place her automo-
bile in the same condition as it was prior to the
said collision.

W her efo re, judgment is demanded on the sec-
ond count in the sum of Five Hundred ($500.00)
Dollars.

Judgment will be demanded on both counts in
the sum of Fifty-five Hundred ($5500.00) Dollars.

Roemer & Cole,
Attorneys of Plaintiff.

Answer.
(Filed September 14, 1929.)

The defendants, ,Mae Ganley and John Ganley,
residing in the City of Passaic, County of Passaic,
and State of New dJersey, for answer say that:

First Defense to First Count.
1. They deny Paragraph 1.

2. They have no knowledge or information
sufficient to form a belief as to Paragraph 2.

3. They deny Paragraph 3.
4. They deny Paragraph 4.

Firs t Defense to Second Count.

1. They repeat their answers to Paragraphs 1,
2, 3 and 4 of the First Count.

2. They deny Paragraph 2.

30

40
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Reply.

Second Def ense to Each Count.

At the time of the alleged accident set forth in
the complaint the plaintiff was guilty of contrib-
utory negligence in that she failed to exercise rea-

10 sonable care for her own safety.
Third Defense to Each Count.

At the time of the alleged accident set forth in
the complaint the plaintiff was guilty of contrib-
utory negligence in that she failed to look or listen
or otherwise inform herself of the condition of
which she complains.

Fourt h Def ense to Each Count.

20 At the time of the alleged accident set forth in
the complaint the plaintiff was guilty of contrib-
utory negligence in that she suddenly and without
warning drove her automobile into the automobile
of the defendant.

Collins & Corbin,
Attorneys of Defendants.

Reply.
30
(Filed September 12, 1929.)

Plaintiff replies to the Answer filed herein as
follows:

1. She denies the second, third and fourth de-
fense to each count, and joins issue with the de-
fendants.

Roemer & Cole,
. Attorneys of Plaintiff.
40



Notice of Motion.
(Filed December 1,1929.)
To

Roe mer & Cole, ESQS.,
Attorneys of Plaintiff,

#45 Church Street,
Paterson, New Jersey.

Sirs:

Take Notice that on Monday, December 2nd,
1929, at ten o’clock in the forenoon, or as soon
thereafter as Counsel may be heard, we shall move
before Honorable Newton H. Porter, at the Court
House, Paterson, New dJersey, for an order per-
mitting the defendants herein to amend their an-
swer filed in this cause by attaching thereto a
separate defense as per the attached amendment,
alleging matter which has arisen since the filing
of the original answer.

Dated Nov. 29th, 1929.
Respectfully,

Coll ins & Corbin,
Attorneys of Defendants.

Proposed Amended Answer.
(Filed December 1, 1929.)

The defendants, Mae Ganley and John Ganley,
hereby amend answer filed in this issue by adding
thereto the following defenses:

1. The defendants herein, Mae Ganley and
John Ganley, by summons duly issued, instituted
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Proposed Amended Answer.

suit in the Passaic District Court against Margaret
Bergin, the plaintiff herein.

2. Said action was brought by the plaintiff, Mae
Ganley, to recover damages for personal injuries
sustained by her arising out of an automobile col-
lision had with the automobile owned by Margaret
Bergin. Suit was also brought by the plaintiff,
John Ganley, to recover for moneys expended by
him for medical aid and for loss of services and
consortium of his wife.

3. The cause of action alleged ih the said suit
is the same cause of action for which recovery is
sought against the said Mae Ganley and John Gan-
ley in this action.

4. The said suit of Mae Ganley and John Ganley
against Margaret Bergin was tried before Honor-
able Frederick V. Watson, in the Passaic District
Court on Friday, November 29th, 1929, and resulted
in a verdict in favor of said Mae Ganley and John
Ganley and against Margaret Bergin on which said
verdict judgment has been entered in the Passaic
District Court.

5. The verdict and the judgment rendered
thereon in the action aforesaid, is res adjudicata
and a bar to any action by the said Margaret
Bergin against the said Mae Ganley and John Gan-
ley in this action.

Coll ins & Corbin,
Attorneys of Defendants.



Memorandum on Motion to Amend Answer.
(Filed January 20, 1930.)
Porter, J.:

Motion is made by defendants to amend the an-
swer, by showing that a suit was brought by the
defendants against the plaintiff in the Passaic Dis-
trict Court for damage arising out of the same oc-
currence upon which the case at bar is brought,
and showing that a judgment was rendered in said
suit in favor of the defendants herein, said judg-
ment thereby operated as a bar to this action, the
same being res adjudicata.

The motion is resisted on the theory that the
District Court suit is not res adjudicata under the
recent decision in the case of Smith w Fisher Bak-
ing Co., 147 Atl. 455.

As was pointed out in that decision, res adjudi-
cata does not apply unless there be identity of the
thing sued for, also that “the cause of action is not
the negligent act, but the consequences following
it, for to support an action there must be not only
the negligent act but a consequential injury; the
injury being the gravamen of the charge.”

The gravamen of the suit at bar is the injury
sustained by the plaintiff which was not at issue
and could not be, in the District Court suit.

There being therefore no identity of the thing
sued for in the two suits, res adjudicata does not
apply.

The motion to amend is denied.

Newton H. Porter,
Judge.
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NEW JERSEY SUPREME COURT,

Pass aic Circuit .

Margaret Ber gin,
Plaintiff,

V. yAction at Law.

Mae Ganley and John Ganley,
Defendants.

Paterson, N. J., February 3, 1930.

Tried before Hon. Newton H. Porter, Judge, and
a Jury.

Appe arances

Messrs. Roemer & Cole (by Mr. Herman)
for the Plaintiff.

Messrs. Collins & Corbin (by Mr. Emory)
for the Defendant.

Twelve members of the jury panel were duly
installed in the jury box.

Mr. Herman: Are any members of the jury as
it is now constituted, clients of Collins and Cor-
bin?

Mr. Emory: Objected to.

The Court: I will allow it.

Mr. Emory: Exception.

The Court: You may have it.

(No audible response).

Mr. Emory: Satisfactory to the plaintiffs.

Drawing of veniremen continued.

Mr. Herman: Mr. Evans, are you a client of
Collins & Corbin?

Mr. Emory: Objected to.
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Case.

The Court: I will allow it.

Mr. Emory: Exception.

The Court: You may have it.

(No audible response.)

The jury was duly examined by Mr. Emory and
one venireman excused, and another venireman
drawn to take the juror’s seat in the box.

Mr. Herman: Mr. , are you a client
of Collins & Corbin?

Mr. Emory: Objected to.

The Court: I will allow it.

Mr. Emory: Exception.

The Court: You may have it.

(No audible response.)

Mr. Herman: Satisfactory.

Mr. Emory: Satisfactory.

The jury was thereupon sworn.

Mr. Herman: If your Honor please, I have a
motion to make, or an amendment, but I will
make it after the opening.

Mr. Emory: I, likewise, have a motion to make,
in case your Honor wishes—<

The Court: Do you want to make both your
motions now?

Mr. Herman: No, sir.

Mr. Emory: Mr. Herman, I think, would like
to have the jury excused while I am making my
motion.

The Court: I will excuse them for both mo-
tions.

Mr. Emory: With his motion, I will consent.

Mr. Herman: My motion is merely formal, if
your Honor please.

The Court: All right. Open to the jury.

Thereupon, Mr. Herman opened the case to the
jury on behalf of the plaintiff.

10
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Case.

The Court: The jury will retire for a moment;
you may leave the room, and go over in the jury
room.

(The jury retires).

Mr. Herman: If your Honor please, it is stipu-
lated by counsel that the first count be amended
to read as follows: “On or about the 12th day of
April, 1929, the defendant, Mae Ganley, was the
owner of a certain automobile, which she drove
along the public highways, in the City of Passaic,
County of Passaic, and State of New dJersey,
known as Van Houten Avenue;” and it is further
stipulated between counsel that the above-entitled
cause be discontinued as to John Ganley.

The Court: Very well; no objection to that?

Mr. Emory: No objection.

If your Honor please, in this case there was a
motion argued before your Honor, by the defend-
ant, to amend the answer, in the original answer,
in which the defendant applied, and argued, to
have the case made one of res adjudicata,; 1 would
like to have the Court enter on the record a ruling
on that motion so that I may take an exception.

The Court: You may have it. I filed a memo-
randum, did I not?

Mr. Emory: 1 got a copy of one. I suppose it
was filed.

The Court: Is this a Supreme Court issue?

Mr. Herman: Yes, sir.

Mr. Emory: The memorandum is headed,
“Passaic County Circuit Court.”

Mr. Herman: That was corrected, your Honor,
please.

The Court: Was it?

Mr. Emory: I do not know about it, that it
was.
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Case.

The Court: Let it be amended, as a part of
the record.

Mr. Emory: 1 will file it with the stenographer,
and I note an exception to the ruling.

The Court: You may have it.

Mr. Emory: At this time, I renew my motion
for leave to amend the answer of the defendant
to set up facts, which have arisen since the filing
of the original answer, viz., the facts to the effect
that a suit was brought between the same parties,
resulting in a verdict by the jury in favor of the
defendant—

Mr. Herman: If your Honor please, that is not
so, but—

The Court: Yes; they are not the same parties.

Mr. Emory: If your Honor please, I make ap-
plication for leave to amend the answer, so as to
set up that there was a suit brought between the
same parties. In your Honor’s memorandum, the
Court said, as I recall it, that the injury was a
cause of action, and not the negligence act.

However, if that rule is to be construed strictly,
as your Honor did in the memorandum, there
certainly could never be a case of res adjudicata.
However, if the injury is the cause of action, and
only the injury, then, both the plaintiff and the
defendant have a cause of action, as to each other,
to have an adjudication, and the mere trial of one
case would not bar the other from starting suit.
In other words, I cannot conceive of a case, under
your Honor’s ruling, where the doctrine of res
adjudicata would apply.

The Court: My ruling was the Court of Errors
and Appeals’ decision in the Baking Co. case.

Mr. Emory: With all due respect to the Court,
I do not think that case applies here.

10

20
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Case.

The Court: All right.

The Court (After extended argument by coun-
sel) : For the same reasons as stated by the Court
in the written memorandum, the motion is denied.

Mr. Emory: 1 ask an exception.

The Court: You may have an exception. Now,
you have offered my memorandum in evidence.
I will exclude that, on second thought, because,
strictly speaking, everything that is in evidence
should go to the jury.

Mr. Emory: 1 did not mean to offer it in evi-
dence, Sir. I merely meant to make the record
of your Honor’s ruling made part of the record.

The Court: I have no objections to that, and
I think the record does show that, and if there is
any doubt about it, let it be understood that my
ruling is based on my memorandum, whence I
renew, on those grounds. That makes your rec-
ord straight, doesn’t it?

Mr. Emory: Yes, sir.

The Court: Anything more? You see I agree
with you, therefore there is no need of answering.

Mr. Herman: All right.

The Court: Bring in the jury.

(The Jury Returns).

Mr. Emory thereupon opened the case to the
jury on behalf of the defendants.
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Margaret Bergin, direct.

PLAINTIFF’S CASE.
MISS MARGARET RERGIN, sworn.
Direct examination by Mr. Herman:

Q. Where do you live, Miss Rergen? A. 35
Maplewood Avenue, Paterson, New Jersey.

Q What is your occupation? A. Soloist in the
Metropolitan Opera Company.

Q. Where were you on April 12, 1929? A. I was
coming from New York, coming through on Van
Houten Avenue, in the direction of Clifton.

Q. Were you driving an automobile? A. Yes,
I was driving a Hupmobile car.

Q. What time of the day was this? A. About
five-thirty, or twenty minutes of six, when I was
on Van Houten Avenue.

Q Was anyone in your automobile with you, at
the time? A. Yes, Mr. Rurke.

Q. What kind of a day was it? A. Well, it was
a dark day, sort of drizzling rain—just a drizzle
of rain started.

Q. At the time you came along there, you say it
was drizzling? A. Yes.

Q. Was it light or dark? A. Well, it was light—
it wasn’t dark—it was in the evening, but had been
dusk coming on.

Q. Now, as you approached the intersection of
Van Houten Avenue and Pennington Avenue, just
tell 'the Court and jury what you did, if anything,
and what happened? A. When I approached the
intersection of Pennington Avenue, I was on Van
Houten Avenue, going northerly; I looked right
and left, and blew my horn. I was coming along
at a slow rate of speed. I saw no one coming, and
as I approached and was in the middle of the—
center of the block of Pennington Avenue, this

10
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Margaret Bergin, direct.

car of Mrs. Ganley came from my left at a terrific
rate of speed, and she came up—coming up the
hill—there is a hill that goes up towards St. Mary’s
Hospital there—she was coming and could not
stop.

Q. What happened?

Mr. Emory: I object to that and ask that
it be stricken out.

The Court: Objection sustained. Strike
out, “she couldn’t stop”. She didn’t stop,
you know that?

The Witness: No.

The Court: But you don’t know that she
couldn’t.

A. (Continuing.) And the cars crashed. When
she ran into me, it knocked my front wheels out of
line, the front left fender was demolished entirely,
and the headlights.

Q. Where did your car wind up after the colli-
sion? Was your car on Pennington Avenue or Van
Houten Avenue? A. As soon as the car struck, I
tried to avoid her, and pulled on to Pennington
Avenue, as far—I was about three feet from the
curb—my car had to be lifted over after the acci-
dent happened.

Q. How many feet from the intersection was
your car thrown into Pennington Avenue? A.
From Van Houten Avenue, do you mean?

Q. Yes.

Mr. Emory: 1 object to counsel qualify-
ing it as being thrown.
The Court: Objection sustained.

Q. How many feet from the corner was your car
after the collision? A. My car was—she lifted, or
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Margaret Bergin, direct.

dragged me up along, when she crashed into me;
I couldn’t tell you the exact number of feet.

By the Court:

Q. But was your car entirely in Pennington
Avenue? A. My car was entirely in Pennington.

Q. On what side of Pennington, right or left? A.
On the right side of Pennington Avenue.

Q. Your right side of Pennington Avenue? A.
Yes.

By Mr. Herman:

Q. Did Mrs. Ganley’s car come to a stop imme-
diately? A. No, she went about two lengths of
her car ahead on Pennington.

Q. You mean, past the point where you were
stopped? A. Past the point were I was stopped.

Q. Were you rendered unconscious, as a result
of the collision? A. When I stopped from pulling
the car to avoid her, the wheel flew back and in-
jured my wrist, and I looked down, my wrist was
swollen up, and I couldn’t use my hand. Mrs.
Ganley got out of the car; she said to me—

Mr. Emory: 1 object—
A. —I have to get my husband—

The Court: Wait a moment. Mrs. Gan-
ley is the defendant..

A. (Continuing.) And when she said, “I am in
a hurry to get my husband—”

The Court: dJust a moment.

@ After the collision, did Mrs. Ganley say any-
thing to you? A. Yes.

Q. What did she say? A. She said, “I have to
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Margaret Bergin, direct.

get my husband.” That is all she was concerned
about,

The Court: Strike out “all she was con-
cerned about.” Don’t give us conclusions,
please, Miss Bergin; that is the jury’s job.

The Witness: I am sorry.

Q. Were you able to drive your car away from
the scene of the accident? A. No, my car had to
be towed in from Passaic.

Q. And who towed it in? A. Atkins.

Q. Atkins? A. Ralph Atkins, Paterson Hupmo-
bile Agency.

Q. As you recall, what parts of your car were
damaged in this collision? A. The left fender,
headlights, and the wheels were knocked out of
line.

Q. Did you have the car repaired? A. Yes, I
did.

Q. What year car was it? A. 1928

Q. Coupe? A. Coupe.

Q. How much did you pay for the repairs?

Mr. Emory: If you have the bill, I have
no objection.

A. T think, about a hundred and twenty-six dol-
lars, from Mr.—

Mr. Herman: .1 think we have it.

(Producing paper.)

Mr. Emory: No objection.

The Court: How much is it?

Mr. Herman: A hundred and thirty dol-
lars.

(Marked Plaintiff’s Exhibit P-1.)

Q. Now, were you obliged to hire the services
of a physician? A. Yes, I was.
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Q. Whom did you hire? A. Dr. Theodore
Bender.

Mr. Emory: Will you speak just a little
louder?

A. Dr. Theodore Bender.

Q. Of Paterson? A. Yes, of Paterson.

Q. How long were you under his care? A. I
should judge over two months.

Q. Did you suffer any pain as a result of this
accident? A. I suffered severe pain.

Q. Where? A. In my wrist, and of course, from
the nervous shock.

Q. As part of your occupation, do you play the
piano? A. Yes, I do; I have to use it to practice
every day, scales.

Q. Were you able to play the piano afterwards?
A. No, I was not; I was not able to play, to prac-
tice on it for four months.

Q. For four months? A. And my wrist, even
now, is not right.

Q How much was your bill? How much was
the bill of Dr. Bender for the services which he
rendered to you?

Mr. Emory: Will the doctor be here?

Mr. Herman: I expect him here.

Mr. Emory: I object to the question—I
will withdraw the objection, provided this
lady can tell.

Mr. Herman: I asked it, expecting to
connect it up.

Mr. Emory: I have no objection to that.

The Court: She may say how much she
paid the doctor, even if he does not come.

Mr. Emory: Of course, that will be sub-
ject to be stricken out later, on the ground
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Margaret Bergin, direct.

it has not been proved to be a reasonable
charge?

The Court: Yes, that may be. Have you
paid the doctor?

The Witness: No, I haven’t.

10" Q How much was the bill?
Mr. Emory: If you will connect it up
later, I have no objection.
The Court: All right.
A. $200.00.
Q. Were you obliged to lose any time from your
occupation, as a result of this accident? A. Yes,
I was. I was engaged for a certain night, in Vir-
20 ginia, and I was not able to take it.
Q. How much were you to receive on that trip?
Mr. Emory: Objected to; the contract is
the best evidence.
A. (Interrupting.) Five hundred.
The Court: Oh, no, it may have been a
verbal contract.
Mr. Emory: Was it a verbal contract or
written ?
30 The Witness: Yes, they are most always

verbal contracts.
Mr. Emory: All right; I withdraw the
objection.

Q. How much were you to receive on that trip,
Miss Bergin? A. $500.00.

By the Court:

Q. Were there any other engagements which
40 you were obliged—you paid your expenses out of
that, Miss Bergin? A. Out of the five?
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Q. Yes. A. Yes.

Q. How much would they have been? Did you
hire an accompanist, too? A. Yes.

Q. What would your net profit have been from
the Virginia engagement, if you had accomplished
it? A. I will have to figure it up.

Q. As near as you can. A. Well, about, I think
$375.00; I don’t know exact.

The Court: All right; about $375.

Q Were there any other engagements, Miss
Bergin, which you were obliged to forego as a re-
sult of these injuries, which you sustained? A. I
had negotiated—

Mr. Emory: I object to the client’s testi-
mony, if your Honor please, as I understand
—I think we are entitled to the proof of
earnings in this matter, by her getting some-
one else to take her place.

The Court: Oh, I think not, not on that
kind of an engagement. I think this is the
kind of an engagement that she was unable
to; she could not select somebody to do the
work; she was called, because thev wished
her! )

Mr. Emory: 1 ask an exception.

The Court: You see, if you can stretch
your imagination to think that somebody
would pay me for making a speech, then,
of course, you can see, they would not ex-
pect somebody else, nor could I. They
would want me, not somebody else. The
probability was, and I think, they, perhaps,
would prefer Miss Bergin to someone that
she might send; I think that is probable.

Mr. Emory: May I have an exception?

The Court: You may.

10
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Margaret Bergin, direct.

Q. Were there any other engagements that you
actually did not attend, because of your incapac-
ity? A. Yes, the Newark Music Festival in May.

Q. You were unable to attend to that? A. Yes,
Sir.

Q. What would your profit have been, had you
done so? A. About four hundred dollars.

Q. About four hundred dollars? A. Yes.

Q. Any others? A. No; I also had intended to
go to Europe, but from the accident, from the
nervous shock I received, I was not able to go.

The Court: Well, that saved money for
you, probably.

The Witness: No, it did not; I had three
engagements.

Q. You had three engagements? A. I had three
engagements in Europe, to sing in opera, and
account of the nervous shock, the doctor advised
me to give—I was not able to go and fulfill the
engagement. Even had it been for pleasure, I
could have gone, but in working, I had to be phys-
ically fit to do it.

Q. What would your profit have been from
those three engagements, Miss Bergin? A. One
hundred and fifty dollars for each engagement.

The Court: And there were three?
The Witness: Yes, there were three.

Q. Do you still suffer with any pains in your
wrist, Miss Bergin?

Mr. Emory: Objected to—
A. (Interrupting.) Yes, I do.

Mr. Emory: —your Honor, please.
The Court: She has already testified that
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she was not right, and I suppose she is re-
ferring to her left wrist, when she said that.
Next question.

Mr. Herman: Cross examine.

Cross examination by Mr. Emory:

Q. Had you been singing that afternoon of the
accident, Miss Bergin? A. No, I had not.

Q. Just in for rehearsal? A. I was in, hearing
the opera “Naomi.”

Q. Oh, I see, as a spectator, rather than as a par-
ticipant? A. Yes.

Q What time did the opera get over, that is,
finish? A. Well, I don’t know; I came out a little
before the opera was completely over; I always
do, because we have to stand, when there isn’t
any room, and I just wanted to hear Mme.---------
sing her opera, and I left New York at about four-
thirty.

Q How did you come out? A. I came over the
Forty-second Street ferry, driving up—

Q. On the Paterson Plank Road? A. On the
Paterson Plank Road.

Q. As far as Rutherford? A. As far as—well,
going to Rutherford, as far as going to Passaic,
and I am coming up Van Houten, as the buses
come up on Van Houten Avenue.

Q. You say, when you approached the corner,
you looked to your right and left, and blew your
horn? A. I did.

Q. What is the physical aspect of that corner?
Are the houses built right out to the curb? A.
No, they are not.

Q You were going towards Clifton? A. I was
going—that road goes right out into Clifton.

Q. As you were going towards Clifton, how are
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Margaret Bergin, cross.

* the houses on the near corners, on the first cor-

ner, you come to, how far back? A. Well, I don’t
know; they are on a terrace, I believe, there.

Q. Gould you see into Pennington Avenue in
both directions? A. Yes.

Q. Before you got to the corner? A. Yes.

Q. How far into Pennington Avenue could you
see? A. Well, approximately, I couldn’t tell you
—you could see into Pennington Avenue.

Q. Well, is it as far as it is from where you
are sitting to the door, the width of the room, or—
A. T cannot tell you the exact measurement—you
could say—they weren’t several houses, doors, if
that is what you mean.

Q. No, I mean, can you give us an approximate
idea? A. No, I cannot.

Q. Can you give us approximately how far it
was? A. No, I don’t believe I could.

Q. But you could see both to the right and left?
A. Yes, you could see both to the right and left.

Q. I suppose you could see both to the right and
left when you were quite some little distance, be-
fore you got to the corner there? A. Yes, a little
bit.

Q. When you looked to the right and left, you
did that, before you blew the horn? A. I did.

Q. Could you see anything at all? A. I saw no-
body coming.

Q. Did you see anything coming? A. No.

Q. Then, you blew the horn? A. Yes.

Q. And you continued straight ahead? A. I did.

Q. Got half-way across, then the accident oc-
curred? A. Yes.

Q. When you got half-way across, did you see
Mrs. Ganley’s car before it struck yours at all? A.
Yes, when she was right upon me, she was coming
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at such a rate of speed, that she was upon me,
and I pulled my car, as I said, as far as I could,
to avoid her, to the right, but it was impossible.

Q. You did not look before you got to the cor-
ner? A. I looked, as I told you; there is a hill
to come up there from Pennington Avenue.

Q. You could look before that? A. Ilooked, and
I saw no one, and I proceeded slowly across; I saw
no one until she was right upon me.

Q. The first time you got to the corner, was
about, when you were half-way across? A. I was
right, and I looked, and I saw no one, as I told
you, and I proceeded to cross; as I got in the cen-
ter of the block, Mrs. Ganley—I don’t know where
—she came right upon me and I pulled as hard
as I could to avoid the accident.

Q. Pulled over sharply to the right? A. I pulled
to the right, as hard as I could.

Q. What kind of a car was this that you were
driving? A. Hupmobile coupe.

Q. Did this—did Mr. Atkins repair the automo-
bile? A. Yes, sir.

Q. I see it says on here, approximate estimate;
he did repair it, for the same figures, did he? A.
Yes.

Q. And the point of impact of the two cars was
your left front bumper, the headlight, the fender,
and Mrs. Ganley’s right rear? A. Yes.

Q How often did Dr. Bender have to come and
treat you? A. Well, I went two or three times a
week, I went practically the first week, every day.

Q. You went to his office? A. Yes, that was, I
was taken to his office, with friends of mine who
had cars.

Q. He did not come to see you at home at all?
A. No, Dr. Bender does not go out.
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Margaret Bergin, cross.

Q. And the first week you went every day? A.
After that, two or three days a week—practically
every day.

Q. After that, about? A. About three times a
week.

Q. And that continued for about two months,
did you say? A. Yes.

The Court: Don’t shake your head,
please, “yes.” You see, he is writing it all
down.

Q The man cannot write down a shake of the
head. A. Pardon me.

Q. Is Dr. Bender a specialist? A. Yes, he is.

Q. In what type of medicine? A. Well, I cannot
give you the medical term, but he is a specialist.

Q. No, is he a surgical specialist? A. Yes, he is
a surgical specialist.

Q. Do you know? A. No, but I can think.

Q. You can think that much? A. Yes, I can
think that much.

Q. Do you know what his charge is a visit? A.
About ten dollars, I guess, a visit.

Q. Ten dollars a visit? A. Yes.

Q. When you have a contract for singing out of
town— A. Yes.

Q. —as you did, in Virginia, do you take an ac-
companist from here with you? A. Yes, I do,
from New York.

Q. What do you pay the accompanist? A. All
according to the accompanist; I try to get a very
good one, it would be fifty dollars, and I have to
pay their—

Q. Yes? A. —expenses, when I take them out
of town with me.

Q. Was this contract down in Virginia ordered
in May? A. Yes.



Margaret Bergin, cross.

Q. Before the accident? A. Yes.

Q. Your contract in Newark, for instance, al-
ready in May? A. I had negotiated for it.

Q. Had it been closed? A. No, it had not been
closed.

Q It had not; this engagement on your con-
tract— A. (Interrupting.) But after the accident,
I no longer bothered about it; I knew I was unable
to do it.

Q. These contracts that you spoke of in Europe,
were they definitely closed before the accident?
A. Definitely? Yes, sir.

Q. Where were you to sing in Virginia? A. I
can give you right here the notice from the of-
fice, if they would help you any.

Q. No, I do not mean that—the town? A.
“Roan,” Virginia—it has been so long ago that I
have— (referring to paper) Richmond, Virginia.

Q. As you say, you would get this accompanist,
pay the expenses for both of you down there? A.
Yes, sir.

Q. And back again? A. Yes.

Q. And had to pay the accompanist fifty dol-
lars? A. For playing for me.

Q. That would be her fee? A. Yes, that is her
fee, but I have to pay their expenses.

Q. You have to pay their expenses in excess
of that? A. (Witness indicates affirmatively.)

Q@ Y°u say the contract price of the concert in
Virginia was five hundred dollars? A. Yes.

Q. You do not play the piano in concert at all,
do you, just sing? A. Just sing.

Q. So your disability as far as playing the piano
is concerned, was for your practice? A. Yes, but
every day we have to practice ourselves, we have
to go over our work, scales, many hours alone.
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Q. You felt that you could not sing the scale
without playing the piano at the same time? A.
Well, I could sing a scale, but in going over our
work, one likes to get the sound of the notes, in
playing over your music, especially opera roles.

Q. It was your left wrist that was injured, wasn’t
it? A. Yes.

Q. Is it your custom— A. (Interrupting.) No,
my right wrist.

The Court: Your right?
The Witness: My right.

Q. Didn’t you say before it was your left wrist?
A. T don’t believe I did.

Q. It was your right wrist? A. Yes, sir.

Q. Do you always play the piano, when you
are practicing? A. Most always, assuredly.

Q You had actually begun rehearsal for the
Newark festival? A. Oh, yes.

Q. Now, this car of Mrs. Ganley was coming
from your left, was it not? A. Yes.

Mr. Emory: That is all.

GEORGE H. BURKE, sworn.
Direct examination by Mr. Herman:

Q. Mr. Burke, where do you live? A. Hamilton
Club, Paterson, New Jersey.

Q. What is your occupation? A. Secretary of
the Big Brother League in New York City.

Q. Do you know Miss Bergin, the plaintiff in this
case? A. T do.

Q. Were you with her on April 12th of last year?
A. 1 was; yes, sir.

Q. Where were you coming from? A. Coming
from New York.
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George H. Burke, direct.

Q. Miss Bergin was driving her automobile? A.
Yes, sir.

Q. Now, as you were coming up Van Houten
Avenue, in the City of Passaic, what happened? A.
Well, we were driving along, we reached Penning-
ton Avenue—

Q. A little louder. A. I say, we were driving
along Van Houten, reached Pennington Avenue; I
was sitting in the back of the car. As we got to the
intersection, I looked out and seen this automobile
coming down upon us; I shouted to Miss Bergin,
“You are hit.” She evidently saw her; I saw her
working at the wheel, coming right around, and
the car came and hit us on the left-hand side,
knocked us three feet in the gutter on Pennington
Avenue.

Q. How far into Pennington Avenue, Mr. Burke,
if you recall? A. How far what?

Q How far into Pennington Avenue was Miss
Bergin s car thrown ? A. It was thrown right around
the corner, about three feet of the gutter, so that
that must have been—moved her about three feet
into the gutter; it was disabled, bumped her in.

Q. Was Mrs. Ganley’s car going fast or slow?

A. Very fast; I happened to look out the side win-
dow—

Mr. Emory: 1 object to any further testi-
mony; he has answered the question.

The Court: “Very fast.”

Mr. Emory: He said, “Very fast.”

Q. How far past Miss Bergin’s car did the
Packard go after the impact? A. The Packard
went right across the street, hit her car on the left,

knocked her right around, and went across the
street.
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Q. How many feet further than Miss Bergin’s
car did it go, after the impact? A. After the im-
pact?

Q. Yes. A. Well, she would clear the curb; I
guess she must have been seventeen feet up on the
hill—there is a hill that comes, right up there; she
was just up on the brow of the hill like.

The Court: Off the road, you mean?

The Witness: No, she was in the road,
the Packard car was in the middle of the
road, just a little off the—

Q. What can you say as to the rate of speed, with
which Miss Bergin was driving, as she approached
the intersection? A. Miss Bergin was driving very
slow, sort of a dark day—she was going slow any-
way.

Q. What was the weather? A. It was a dark day.

Q Was it raining—drizzling? A. It had been
drizzling, yes.

Q. Did Mrs. Ganley blow a horn? A. She didn’t,
blow anything. We were going over, right, no
signs of her there at all. So the car hit her,
knocked Miss Bergin right around; I was at the

2Q back seat, and I just saw it—just happened to look

out, and I saw her coming down, turned right
around, knocked her car off the road; Miss Bergin
had the right of way, of course, and she was going
over—

Mr. Emory: May I ask to have that
stricken out?

The Court: Strike it out. Next question.
Mr. Herman: Cross examine.

By the Court:

Q. How fast were you going, would you say, Mr.
Burke, if you know? A. Our car was going?



29
George H. Burke, cross.

Q. Yes. A. I don’t know, she kind of pulled up,
she slowed up to go across.

Q. Slowed up the car, you mean? A. Yes, to go
across.

Q. Were you hurt? A. No.

Mr. Emory: Beg pardon?

A. (Continuing.) No, I was hurt in the knee,
but I didn’t know it until two or three days after.

The Court: All right.
By Mr. Herman:

Q. Miss Bergin was hurt, was she not? A. Yes,
she was hurt very badly; she couldn’t run that
car.

Mr. Emory: 1 object to that, the qualify-
ing of Miss Bergin’s injury.

The Court: But she couldn’t run the car;
let that stand.

Mr. Emory: That is beyond dispute.

Cross examination by Mr. Emory:

Q. Had you been to the opera with Miss Bergin?
A. No, I was up to the opera to get tickets, and I
saw her in the hallway of the theatre there.

Q. You just happened to meet her there? A.
Just happened to meet her there.

Q. So you rode home with her? A. Yes.

Q. Were you paying close attention to how she
was driving the car? A. I was just sitting in the
back, I knew she was going slow.

Q. Sitting in the back, resting? A. No, just sit-
ting there riding.

Q. Weren'’t talking with her at all? A. No, not
at all, except as I say, I said, “You are hit,” when

I saw the car coming, dashing up across in front of
her.
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Q. You didn’t look before you got to the inter-
section? A. I wasn’t looking, no. When the car
come down, first, I looked at the intersection there
and I saw it.

Q. The first you knew of an accident at all was
when the car was on top of you? A. When she was
hit, yes.

Q. You say Miss Bergin’s car was hit on the left-
hand side? A. What is that?

Q. Didn’t you say Miss Bergin’s car was hit on
the left-hand side? A. Hit, on the front, knocked
her around.

Q. Was it the front, of the left-hand side? A.
Left-hand side, but by the light, as I remember it—
hit on the right by the light, knocked her right
around.

Q. By the headlight, you mean, the front lights?
A. Left light; she was hit by the side, knocked
right around into Pennington Street.

The Court: Left headlight, was it, Mr.
Burke?
The Witness: Yes.

Q. She turned to the right, to avoid this? A.
When I said, “You are hit,” I remember seeing her
trying to turn, but it was too late; she was already
hit.

Q. She was trying to turn, when you said, “You
are hit”? A. She was busy, I guess; I could see
her working her arm, and the contact came right
away.

Q. She was going on, as you hollered, I think,
“You are hit”? A. Going right straight.

Q. Had she started before you said, “You are
hit”? A. She seemed to be right busy, at it, when
I shouted out, she had already started.
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William Haberland, direct.

Q. Just about the same time? A. Yes.

Mr. Emory: That is all.

Mr. Herman: If your Honor please, we
have the testimony of an eye-witness, which,
if Mr. Emory consents, I will read to the
jury, rather than to go to the trouble and
expense of getting this witness here. He is
an out of town man.

The Court: All right.

(Side bar discussion.)

Mr. Herman: It is stipulated by counsel
that testimony of William Haberland, the
reported testimony of William Haberland
be read. Mr. Haberland was an eye-witness,
who saw the accident, and it is what he g9
would say.

Mr. Emory: It is stipulated and agreed
that Mr. Haberland would testify the same
as what Mr. Herman will now read, if he
were called.

The Court: All right.

The following testimony was read by
counsel.

“WILLIAM HABERLAND, sworn.

10

30
Direct examination by Mr. Herman:

Q. Where do you live, Mr. Haberland? A. 414
Passaic Avenue.

Q. Passaic? A. Yes, sir.

Q. On or about April 12th of this year, did you
witness an accident at the intersection of Penning-
ton and Van Houten Avenues, in Passaic? A. Yes,
sir.

Q. Were you on the road at that time? A. Yes, 40
sir; I was driving my car.
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William Haberland, direct.

Q. On what street were you driving? A. I was
driving on Van Houten Avenue, toward Passaic
Park.

Q. About what time was it? A. It was about
quarter of six.

Q. A quarter of six? A. In the evening.

Q. What was the condition of the weather, about
that time? Was it a clear day, or a rainy day? A.
I think it was raining.

Q. As you approached the intersection of Van
Houten Avenue and Pennington Avenue, will you
please tell the Court and Jury what you observed,
if anything? A. I observed—*

Mr. Emory: If your Honor please, I ob-
ject to the answer to this question.

(Side bar discussion.)

The Court: The question is really what
did you see him do, if anything?

Mr. Emory: Yes.

The Court: What is the answer?

The answer was read to the Court by
Mr. Herman as follows: “I observed the
Packard Six sedan, coming up Pennington
Avenue, coming up the hill, at a rate of
speed, which is unsafe to maintain.”

The Court: No, strike that out.

Mr. Herman: Strike it out, at this time,
and skip to the next question.

The Court: The answer to that question
is improper, a conclusion of the witness,
therefore, it will not be read.

Mr. Herman: Yes.

Mr. Emory: Yes.

The Court: Next question.

“Q. You saw a Packard car coming up the hill?
A. Yes.
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Q From your observation, would you say that
that car was going fast or slowly? A. Fast.

Q. As it approached the intersection of Penning-
ton and Van Houten Avenues, what did it do, if
aything? What did the driver do, if anything?
A. Kept right on going.

Q. Did you notice whether the driver stopped at
the intersection? A. The driver did not stop at
the intersection.

Q. Did he slow up, at the intersection? A. No,
Sir.

Q. What did you do? A. I stopped to avoid her
from hitting me. She had the right of way.

Q. That is, she had the right of way, as against
you? A. Yes.

Q. Did you see Miss Bergin there at the time?
Did you see her car? A. Yes, but I was not watch-
ing her, because she was on her side of the street,
and did not interfere with my driving.

Q. You were only watching the Packard? A.
The Packard.

Q What did you observe? A. As I had slowed
down, and was then about ten or fifteen feet off
the intersection, the Hupmobile six—

Q. (Interrupting.) Is that the car Miss Bergin
was driving? A. Yes,—and was struck by the
Packard.

Q. What happened, with regard to its position?
A. The Hupmobile—the driver of the Hupmobile
tried to avoid the Packard by swinging sharply
to her right, and the Packard tore the bumper and
one of the front wheels and the headlights to one
side.

Q. Where did it throw the Hupmobile, if any-
where? A. It pulled the Hupmobile in the direc-
tion in which the Packard was moving.
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William Haberland, direct.

Q. When did you first observe the Hupmobile
car? A. When?

Q. Miss Bergin’s car. A. When the Packard
was on Van Houten Avenue—”

13 Q.

Yes.”

[13 Q.

Mr. Emory: I object to the answer on
that question.

(Continuing reading.) “—I knew it was
getting dangerous for the Hupmobile.”

The Court: Strike it out, that is a con-
clusion; the jury will disregard it, please.

Mr. Emory: I do not think you need to
read the next one at all.

Can you sketch it for us? A. Yes, I think

Mr. Herman: The witness draws a
sketch, which I now offer in evidence.

The Court: Let it be marked in evi-
dence. The sketch is produced; let it be
marked in evidence.

(Marked Plaintiff’s Exhibit P-2.)
Does that show the point of contact? A.
Mr. Herman: The crash took place at

about the point where the two lines meet
(indicating to the jury).

Where did those cars wind up, after the

crash? A. The Packard continued—3

113 A.

Mr. Emory: That is what he has marked.

The Packard continued up to about here, I

should say (indicating).

Q. Where did the Hupmobile go? A. The Hup-
mobile remained right where it was hit.

Q. Was it turned at all into Pennington Ave-
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nue? A. The front was turned in, because the
driver swung into the right.

Q. You say the Packard car did not stop at the
intersection, but continued at a fast rate of speed,
right across the intersection? A. Yes, sir. It did
not stop here, but kept right on going (indi-
cating) .

Mr. Herman: Indicating this point.

Mr. Herman thereupon read to the jury
the following, the cross examination by Mr.
Perretti, at the trial previously mentioned.

“@Q What kind of a car were you driving, Mr.
Haberland? A. A Pontiac 1928 Business Coupe.

Q. Why didn’t you proceed across Pennington
Avenue? A. Because—”

Mr. Herman: Leave that question out.

“Q. Why didn’t you proceed across? A. It was
the Packard’s right of way.

Q. It was the Packard’s right of way? A. Yes.

Q. The Packard came to the intersection, before
you did, did it not? A. We would have met, we
would have reached—

Q. So that you stopped to permit this car which
had the right of way to go across? A. Yes, sir.

Q. You stopped before you came to the corner?
A. Yes, sir.

Q How far before? A. Fifteen feet.

Q. Fifteen feet before the corner? A. Yes.

Q. When did you first see the Packard car? A.
About twenty-five feet from the intersection.

Q. You were twenty-five feet away from the in-
tersection? A. Yes.

Q. When you first saw it, where was the Pack-
ard car? A. The Packard car was about twenty-
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William Haberland, cross.

five feet from the intersection, on Pennington
Avenue.

Q How fast were you going when you first saw
the Packard car? A. I should judge from twenty-
eight to thirty.

Q So that you were traveling from twenty-
eight to thirty miles an hour, and were twenty-
five feet away from the intersection when you first
saw the Packard, which also was twenty-five feet
away from the intersection; is that right? A. Yes.

Q. Then you stopped fifteen feet from the inter-
section, is that right? A. Yes, sir.

Q. You stopped within ten feet? A. Yes, sir.

Q. You said something about the Packard car
coming up a hill. What hill do you refer to?
Where is there a hill there? A. It is a slight
grade from the Lackawanna Railroad tracks up
to Pennington Avenue.

A. A slight grade? A. Yes.

Q. But the hill that you refer to is across Pen-
nington Avenue? Isn’t that right? A. Yes.

Q. Would you call that a hill from the viaduct
to Van Houten Avenue? A. No, sir.

Q. That is no hill, is it? A. No.

Q- When you said the Packard came up the hill
at a fast rate of speed, you did not mean that, did
you? A. The approach to the hill.

Q. The approach to the hill? A. Yes.

Q What was the damage done to the Packard
car? A. I think—I am not positive of this state-
ment—I think it needed a new door and new win-
dows and the side and fender. I am not positive.

Q What was the damage to the Hupmobile?
A. A wheel, a bumper, front part of the chassis
and headlight.

Q. Which front part, right or left? A. Standing
in front, facing the car, the right.



37
William Haberland, cross.

Q. Ordinarily known as the left side of the car?
A. Yes.

Q. Was the Packard car on the right-hand side
of its road at all times, as far as you could ob-
serve? A. Yes, sir.

Q. Was the Hupmobile on the right-hand side
of the road? A. Yes, sir.

Q. Now, looking at the diagram—the Hupmo-
bile was on its extreme right, isn’t that right on
Van Houten Avenue? A. Yes.

Q. It was on the right-hand side of the road?
A. Yes.

Q The Packard was on its right-hand side of
Pennington Avenue? A. Yes.

Q. Now, tell us how far across the intersection
of the middle of Van Houten Avenue and Penning-
ton Avenue, did the impact take place? A. You
mean, how far from the center point of that
square (indicating) ?

Q. That is it, the very center. Drawing an
imaginary line between both streets, along both
streets, how far from that point on the center, did
the accident take place? Look at your diagram.
A. About five feet from the curb.

Q. About five feet from the curb? A. Yes.

Q. How wide is Van Houten Avenue? A. I have
no idea, sir.

Q. How wide do you think this street is; what is
your observation? A. I should think it is about
thirty-five feet.

Q. Thirty-five feet, Van Houten Avenue? A. I
can’t swear to any definite figure.

Q. How wide is Pennington Avenue? A. Pen-
nington and Van Houten, I should judge, are about
the same width.

Q. Now, you came to a stop before you reached
the corner, did you not? A. Yes.
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William Haberland, cross.

Q. Fifteen feet away? A. Yes.

Q. When you came to that stop, had the Packard
car reached Van Houten Avenue yet? A. Yes, sir.

Q. So that it got to the crossing before you did?
A. Yes.

Q. So you let it go by? A. Yes.

Q. As that car was going by, did you observe
the Hupmobile? A. Yes, sir.

Q. Where was the Hupmobile when you first
saw 1t? A. Very close to the intersection.

Q. Very close to the intersection? A. Yes.

Q. How far would you say? A. Not more than
ten feet, at the most.

Q. Ten feet from the intersection? A. Yes.

Q How fast was the Hupmobile going, do you
know? A. About twenty, at the most.

Q Twenty, at the most? A. Yes.

Q. You first saw it when it was ten feet away
from the corner? A. Well, the Packard was ob-
structing my view.

Q. That is right. The Packard obstructed your
view? You could not see the Hupmobile, could
you? A. I could see another car there, but I
couldn’t see the distance between the Packard and
the Hupmobile.

Q. You couldn’t tell how fast that car was going,
because the Packard obstructed your view; is that
it? A. Yes, sir.

Q. Are you positively certain as to the position
of the cars after the accident? A. Yes, sir.

Q. You are sure? A. Yes.

Q. Your recollection is certain? A. Yes.

Q. The Packard was where? A. The Packard
car had gone a little further after it had hit the
Hupmobile.

Q. How much further? A. About the length of
the car.
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Q. About the length of the car? A. Yes.

Q. Now, you say the Packard struck the Hup-
mobile? Is that right? A. Yes.

Q. What part of the Packard struck the Hup-
mobile? A. Broadside, the doors.

Q. The doors struck the Hupmobile? A. That
is where the two cars met.

Q Was the Packard going sideways, or going
forward? A. Going forward.

Q. In what position was the Packard after it
came to a stop? A. Straight ahead.

Q. It was not at an angle in the road, was it?
A. No, sir.

Q. You are sure of that? A. Yes, sir.

Q. Did you get out of your car? A. Yes, sir; I
turned my car around.

Q What? A. I turned my car around.

Q. You were stopped, weren’t you, when this ac-
cident took place? A. Yes, sir; but I could not
leave the car in the middle of the street.

Q. Where did you turn it? A. I turned it around
in the intersection.

Q. In the intersection? A. Yes.

Q. Did you get out? A. Yes.

Q. Did you talk to the parties? A. Yes, sir.”

Mr. Herman: That is all.

The Court: Is that all?

Mr. Herman: If your Honor please, I
would like to reserve the right to call Dr.
Bender. He is actually performing an oper-
ation at the hospital, I learned he cannot be
here until two o’clock.

The Court: Very well; I will let you put
him on when he comes, if we are not
through by then.

(The Plaintiff Rests.)
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DEFENDANTS CASE.

The Court (After side bar discussion):
Counsel for the defendant cannot formally
prove by the Clerk of the District Court of
Passaic of a previous trial in this cause.

Mr. Emory: Three previous trials.

The Court: How?

Mr. Emory: Three cases, which were
tried, one between John A. Ganley vs. Mar-
garet Bergin, one between May Ganley vs.
Margaret Bergin. 1 do not offer the third
one at all.

Mr. Herman: You must offer the third,
because the three cases were tried together
at the time.

Mr. Emory: There were three different
distinct cases, tried in the District Court.
They were consolidated by the order of the
Court, but they were tried at one time, al-
though there were three separate, distinct
cases. In each case a verdict resulted in
favor of each plaintiff, namely, John A. Gan-
ley and Mae Ganley vs. the defendant, Mar-
garet Bergin.

The Court: Objection is made on the
ground that the same is not evidence, and
is not res adjudicata. For the reasons al-
ready expressed by the Court, the objection
is sustained, and an exception allowed.
That gives you the record.

Mr. Emory: All right.

The Court: Now, that gives you the
record.

Mr. Emory: 1 have one witness here.

The Court: All right.
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MRS. MAE GANLEY, sworn.
Direct examination by Mr. Emory:

Q Where do you live, Mrs. Ganley? A. 428
Terhune Avenue, Passaic.

Q. Did you on the 12th of April, 1929, have an
accident with your automobile? A. I did.

Q You were driving at the time, weren’t you?
A. Yes.

Q. Going on what street? A. Going on Penning-
ton Avenue.

Q. In the City of Passaic? A. Yes, sir.

Q Where did the accident occur? A. At the
corner of Pennington and Van Houten Avenue.

Q. Do you know which direction you were trav-
elling on Pennington Avenue? That is, whether
north, east or west, whatever it is? A. Well, I call
it north.

Q. You were going north? Now, when you ap-
proached the intersection of Pennington Avenue
and Van Houten Avenue, just what did you do?
A. Well, that was a stop street, I had stopped for
a car coming in the opposite direction, that was
coming from my left, and I started—

Q On Pennington Avenue, you mean? A. Yes,
and I started across, and I was practically in the
middle of the street, when I saw this other car
coming; and there was no way to avoid it by stop-
ping there, so I kept on going, and I was prac-
tically across the road when I was hit, the rear
of the car.

Q. You say you were stopped when you came
to the signal. How far from the actual four cor-
ners was it that you stopped, from the first corner,
from the nearest one? A. You mean where I
stopped?
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Q. Yes. A. Just where they had the stop sign.

Q. Where the sign is? A. Yes.

Q. How far back is that from the corner, do
you know, in feet, about? A. About twenty-five
feet, anyhow.

Q. When stopped, could you see in both direc-
tions, down Van Houten Avenue? A. I could.

Q Did you look? A. Yes.

Q. Could you see anything coming? A. Only
the car that I went past.

Q. A car you let pass? A. Yes.

Q. That car came from your left? A. Yes.

Q. Then, when you started, what gear did you
start in? A. First.

Q. What gear were you in when the accident
happened? A. Just got to second.

Q. You had just gotten in second? A. (No au-
dible response.)

Q. By the way, Mrs. Ganley, where were you
going that night? A. To meet my husband at the
station.

Q. At what station? A. Passaic Park.

Q. How far is that from the scene of the acci-
dent? A. Oh, about five or six blocks.

Q. What time was this train due? A. Ten to
SiX.

Q. Five-fifty? A. Yes.

Q. What time did the accident occur? A. It was
half-past five.

Q. Can you give us an idea of about how fast
you were going at the time the impact actually
occurred? A. I couldn’t have been going over fif-
teen miles an hour.

Mr. Herman: 1 ask that that be stricken
out, if your Honor please.
The Court: Well, I think I will let that
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stand. You mean that you were going about
that speed, or not in excess of that?
The Witness: No, no more than that.
The Court: I think that is what she
means.

Q. Can you tell whether Miss Bergin’s car was
going fast or slow? A. Well, by the look of it,
when I saw it coming, it was going very fast.

Q. Can you give us an idea in miles per hour?
A. Easily thirty-five miles an hour.

Q. Now, when the accident occurred, what part
of your car was struck? A. The right rear.

Q. Was it the fender or the door? A. Oh, all
of the side—the side and the door, and the win-
dows were all smashed in.

Q. On the right-hand side? A. And the fennder.

Q. What happened to your car as a result of
being struck? I do not mean what was the dam-
age, but I mean was it pushed anywhere, or
stopped right at the scene of the accident? A. No,
I was pushed on a little bit, and I was pushed to
the side.

Q. Then, what did you do? A. I just drove on,
as far as I could get it.

Q When you say, as far as you could, what
do you mean by that? A. About ten feet.

Q. That is, over the curb? A. I was forced to
the curb, when I was hit.

Q I mean, you drove over to the right-hand
curb? A. Yes.

Q. Now, at the time of the actual impact, where
was the front of your car with relation to the car
tracks, of Van Houten Avenue and Pennington
Avenue? A. The front of the car?

Q. Yes. A. It was across Van Houten Avenue,
it was on Pennington Avenue.
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Q. The front of your car was already entering
into Pennington Avenue? A. Yes.

Q. And the rear of your car was already ex-
tended back to the intersection? A. Yes.

Q. Where did Miss Bergin’s car stop after the
accident? A. It was in Pennington Avenue, too.

Q. Behind yours, or in front? A. Yes.

Q. That is, behind yours? A. Yes.

Q. That is, behind the point at which you had
pulled, so you could park the car? A. Yes.

Q. Now, it has been testified, that after the ac-
cident, you said to Miss Bergin, “I was in a hurry
to meet my husband at the station,” or substan-
tially that; did you say that? A. I did not.

Q. You told her you were on your way to the
station? A. Yes.

The Court: Don’t lead, please.

Mr. Emory: Excuse me, sir.

The Court: Just what did you say to Miss
Bergin?

The Witness: 1 didn’t say anything; I
asked her for a cushion for the baby.

The Court: Didn’t tell her anything
about the husband?

The Witness: No. I said to the man that
she was with, that I was on my way to the
station.

The Court: To meet your husband?

The Witness: Yes; I asked if I could get
him.

Q. Did you tell them you were in a hurry? A.
No, I was not in a hurry.

The Court: You were not in a hurry?
The Witness: No.
The Court: All right.
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Q. How was the weather on that day, Mrs. Gan-
ley? A. It had been raining before that; it was
not raining then.

Q. The streets were wet? A. Yes.

Q. Slippery? A. Yes, they were slippery.

The Court: dJust you and your baby in
the car?

The Witness: That is all.

The Court: All right.

Mr. Emory: Cross examine.

Cross examination by Mr. Herman:

Q. Where were you coming from, Mrs. Ganley?
A. Coming from my home.

Q From your home; what time was it? A. It
was about twenty-seven minutes after five.

Q. Twenty-seven minutes after five? A. (No
answer.)

Q What makes you so positive as to the exact
time? A. Because I know what time it was.

Q. Did you look at a clock before you left? A.
I did. I realized I was so early to go to the train.

Q. You realized that you were so early? A. (No
answer.)

Q. What clock did you look at? A. At home.

Q And it was twenty-five minutes after five?
A. No, not then.

Q. What time was it when you looked at it
then? A. When I left the house.

Q. When you looked at the clock, what time
was it about? A. About seventeen after five.

Q. Your husband’s train comes into the station
at ten minutes of six? A. Right.

Q. And the station is only about five or six
blocks from your home? A. Not from my home;
from the accident.
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Q. How far is it from your home? A. About
ten blocks.

Q. Ordinarily, it would take you about how long
to go there? A. About ten or fifteen minutes.

Q. Took you ten or fifteen minutes to go ten

10 blocks? A. Yes.

Q. You are sure about that? A. I do it every

night.

The Court: The answer is yes.

Q. Well, how long are the blocks? A. Well,
they are long.

Q. How long? A. I cannot say how long a block
1s, a good city block.

Q. You say that at seventeen minutes after five,

20 you started to go to the station, which is ten

blocks away, to meet your husband coming in on
a train this time, at the station, at ten minutes to
six, is that right?

The Court: The answer is yes.
A. That is right.

The Court: Don’t shake your head,
please.

30 Q. That is right? A. (No answer.)

Mr. Herman: That i1s all.

Mr. Emory: Dr. Russell did not answer.

The Court: Is that the only witness?

Mr. Emory: That is the only witness.

The Court: Well, then, we will take a
recess until two o’clock.

t

(Noon Recess.)

40
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PLAINTIFF'S CASE REOPENED.
THEODORE BENDER, M. D., sworn.
Direct examination by Mr. Herman:

Q Dr. Bender, you are a practicing physician
of the State of New Jersey? A. I am.

Q. Have been practicing for how long? A. For
about eighteen years.

Mr. Emory: I will admit the doctor’s
qualifications.

Q. Your office is in Paterson? A. It is.

Q. Did you have occasion to treat Miss Margaret
Bergin, during April, 1929, for injuries? A. I did.

Q. What was the nature of those injuries? A.
There was a diffuse contusion of the right wrist,
and a contusion of the extensor tendons of the
thumb, and the index finger on the right hand.

Q. Would that contusion of the tendon result in
any impairment of the use of the hand? A. A
temporary impairment, yes.

Q. Assuming that the patient was a piano
player, would that hinder the patient from pur-
suing her occupation? A. Until such time as the
recovery did occur.

Q. Would you say that such an injury, as you
treated Miss Bergin for, was painful? A. I should
think it would be.

Q. When you first began to treat Miss Bergin,
was she in a state of shock? A. She was in a state
of mild shock.

Q. What is the difference between mild shock
and severe shock, doctor? A. In severe shock, the
patient is remarkably prostrated, and is usually
semi-comatose, and, I might add, then the patient
is usually in such a condition that they have to be
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transported, rather than being able to walk to
one’s office.

Mr. Emory: That is when the shock is
severe ?
The Witness: When the shock is severe.

Q. Yes? A. Yes, certainly.

Q. How long was Miss Bergin under your care,
doctor? A. I should say, approximately two
months.

Q. During this period, was there a loss of use in
the right hand? A. A total loss of use for that
period of time.

Q. Have you examined Miss Bergin’s hand since
that time? A. Yes, I had the occasion of examin-
ing the hand, I think it was, about two or three
months ago; the exact date, I am not sure, but I
know it was within the last three months.

Q. Would you say that there was a complete
restoration of the usage of the hand at the time
you last examined her? A. Apparently so, yes.

Q. Now, what was the charge that you rendered
Miss Bergin for your services? A. I think it was
about two hundred dollars.

Q. Would you say that was a reasonable
charge? A. In so far as I am concerned, yes.

Mr. Herman: Cross examine.
Cross examination by Mr. Emory:

Q. Doctor, you say the only injury that she had
was a contusion of the right wrist, and a contusion
of the thumb and index finger? A. No.

Q. What? A. I don’t think I made that state-
ment.

Q. I, perhaps, misunderstood you. What was
the injury? A. She had a contusion of the right
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wrist, and a contusion and injury to the tendons
of her thumb and the index finger.

Q. Which of these injuries took the longest to
clear up? A. The tendon injuries.

Q. So that her wrist came back to recovery more
quickly than the tendon injuries? A. Yes, I
should think it would, and did.

Q. Do you recollect whether or not you treated
her at home or at your office? A. No, she came to
my office.

Q. You have described the symptoms of mere
shock. She didn’t have any of those symptoms
that you described, did she? A. I did not describe
very many symptoms.

Q. No, you described some. A. Yes.

Q. In other words, the thing you told was what
constituted severe shock? A. In a gross way, yes.

Q. She did not show no symptoms, did she? A.
No.

Q. She was able to transport herself to your
office all right? A. Just a moment, she walked
into the office.

Q. About how often did she come? A. Oh, I
should judge the first week she came every day,
and thereafter, probably two or three times a
week.

Q. Over the period of two months? A. Over the
period of two months, yes.

Q. Had she recovered the use of her hand at the
end of two months? A. Yes, I think she could, as
far as I could say, she had apparent recovery.

Q. There was no nervous disorder, was there?
A. In what respect?

Q. Well— A. Do you mean locally, or generally?

Q. Generally, yes. A. Oh, I should think there

would be a bit—there was muscle disturbance of
course.
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Q. How long did that continue? A. Well, until
the time she ceased to come to me for her wrist.

Q. In other words, when you discharged her,
after two months, she was completely cured? A.
As far as her mentality is concerned, that is a thing,
I couldn’t tell you about, because that is a thing,
that is out of my province.

Q. There were no further objective symptoms,
that you could see yourself, that had any injurious
effect? A. No.

Q. When you examined her, two or three months
ago, she was all right as far as I could see; of
course, I limited myself to the examination of the
wrist.

Q. I mean, individually, as you could find— A.
Yes, the mental state would come in, and mental
disturbances is something, I believe, out of my
province; that belongs in the field of—

Q. There was no apparent injury, Doctor? A.
Locally?

Q. Yes. A. No.

By Mr. Herman:

Q. Having suffered shock, as Miss Bergin suf-
fered, would she be able to participate in a con-
cert and render concerts, in your opinion, Doctor?
A. In her particular case, I should say no, that she
was not able to pursue her usual occupation.

By Mr. Emory:

Q. Doctor, do you recall the case well enough
to tell us whether she was very much mentally
disturbed, generally, as a result of the accident?
A. At the time, I think, she had some, yes, and as
I can recall, she came into the office, she was high-
ly nervous, excited, talked quickly; at the time
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she had a rapid pulse, she was pale, she showed
some indication of an intense mental disturbance.

Q. That was on the day of the accident? A.
That was on the day of the accident.

Q. As she came in, subsequent to that time, I
suppose the mental disturbance was less and less
each time? A. Oh, yes.

Q. Did it take the full two months to clear up?
A. Yes, apparently so. One cannot gauge men-
tally.

Q. And the objective symptoms, that you could
read, showed to all appearances that she was all
right? A. Yes.

Q. Can you tell us about how long it took for
this nervous disturbance to clear up? A. You mean,
generally ?

Q. Yes. A. Approximately a week or less.

Q In other words, in a week, she had gotten
over her nervousness as far as you could see? A.
Yes.

Q. And the only thing that hung on after that,
was this injury to the wrist and tendon? A. (No
audible response.)

Q. Would it be all of the two full months before
she could play the piano again, at all? A. Yes, I
think, somewhat longer than two months I should
think; at the time she was discharged, she had ap-
parent, functional control of her hand, but the
question of how much pressure she could bring on
the keys, is a different proposition entirely.

Mr. Emory: All right; that is all.
The Court: The defendant has not rested.
Mr. Emory: The defendants rest.

(Defe ndants Rest.)
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The Court: Any rebuttal?
Mr. Herman: Yes. I will recall Miss
Bergin.

PLAINTIFF’'S REBUTTAL.
MISS MARGARET BERGIN, recalled.
Direct examination by Mr. Herman:

Q. Miss Bergin, is there a stop street sign at the
intersection of Pennington Avenue, on Pennington
Avenue? A. No, there is not.

Mr. Herman: That is all.
The Court: Cross examine.
Mr. Emory: No questions.
The Court: That is all.
Mr. Herman: We rest.

Mr. Emory: We rest.

(Both Sides Rest.)

Mr. Emory summed the case to the jury on be-
half of the defendant.

Mr. Herman thereupon summed the case to the
jury on behalf of the plaintiffs.

Court’s Charge to the Jury.
Ladies and Gentlemen of the Jury:

Late in the afternoon of April 12th, of 1929,
there was a collision between two automobiles on
the corner of Van Houten Avenue and Pennington
Avenue, in the City of Passaic, which caused dam-
age to the cars and the occupants, and as a result
of that collision, Miss Margaret Bergin has brought
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suit in this Court against Mrs. Mae Ganley, in
which suit she asks to be compensated for the
damage that she suffered in that accident, which
she says was the proximate result of the negli-
gence of Mrs. Ganley, in the driving of her car.

She says that her car was damaged—Miss Ber-
gin’s car damaged, and it cost $130 to have it re-
paired. She says that she was shocked as a result
of the collision, and had an injury to her hand,
her wrist, which incapacitated her for a couple
of months, and caused her pain and suffering,
and necessitated her seeking medical aid, and that
her physician treated her about once a day for the
first week, and then several days a week there-
after for two months, and charged her $200; that
her profession is that of an opera singer, and that
because of this injury she was unable to keep her
professional engagements, nor was she able to
play the piano while practicing, because of the in-
jury to her hand, and she says that she lost be-
cause of her inability to keep her engagements
about $1,225; that she had a contract to sing at
Richmond, Virginia, which would net her $375;
that she was to appear at the May Festival at
Newark, which would net her about $400; and that
she had three different engagements to sing in
Europe, which would have netted her $150 each,
as I recall the figures.

She says that she should be compensated for
these money losses and expenses, and in addition
to that, that she should be compensated in such
sum as you think proper for the pain and suffer-
ing that she had, and the disability that she suf-
fered, because of this accident.

The defendant says, in answer to this suit, that
the fault was not hers, but rather the fault was

10

20

30

40



10

20

30

40

54
Court’s Charge to the Jury.

that of Miss Bergin; that Miss Bergin was guilty
of negligence, and that raises a question of fact.

In all cases where questions of fact are raised,
those questions are submitted to the jury for the
jury’s determination. It is the function, and the
sole function, of the jury to determine questions
of fact. It is the function and duty of the Court
to define the law to you, and decide all questions
of law. Here you have questions of fact as to the
negligence of the driver of the Ganley car, Mrs.
Ganley, and also the negligence of the Bergin car,
Miss Bergin, the plaintiff here.

Negligence is never presumed in the law, but
must always be proved, and the law casts the bur-
den upon the shoulders of the plaintiff to estab-
lish, by the clear weight of the testimony, the
truth of the allegation, viz., that there was negli-
gence on the part of Mrs. Ganley in this case,
which was the proximate cause of this accident.

Negligence has been defined by the Court to be
the omission to do something which a reasonable
person, guided by those considerations, which
ordinarily regulate the conduct of human affairs,
or the doing of something which a reasonably
prudent person would not do. The test is not
that of the most particular person. The standard
is not that of the most skillful driver, but, rather,
how would a reasonably prudent person act under
a given circumstance. That is the test.

Now, Miss Bergin says that Mrs. Ganley did not
act as a reasonably prudent person should have
acted under the circumstances and conditions
that existed at this time and place; that the
weather was bad, that it was either raining, or
had been, the streets were wet, and that Mrs. Gan-
ley drove without regard to the rights of Miss Ber-
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gin; that she drove at a reckless rate of speed,
that she drove without due care, that she did not
observe Miss Bergin on the highway.

On the contrary, Mrs. Ganley says that is not
so. She says, “This was a stop street, and I
stopped; I was not going thirty-five miles an hour
as one of the witnesses said here; I stopped and
waited for a car to pass. I was on Pennington
Avenue, and I waited for this car to pass on Van
Houten, and then I proceeded. I looked before
I proceeded, and Miss Bergin was not anywheres
around, and I got almost across the street when
I was struck by Miss Bergin’s car in the rear, so
it was not my fault; she was the one that was
careless, not 1.”

Now, you see that story is not the same as Miss
Bergin’s, who says that she came along and slowed
down when she came to this corner, and looked
and observed and saw nothing, and then started
to cross, and this other car turned suddenly, com-
ing very fast, and the collision was inevitable, and
resulted.

Who is telling the correct story? These things
happen very quickly, and because people do not
all agree as to the details of an occurrence, does
not, of course, necessarily mean that anyone is
testifying falsely. You may all look out of the
window and see an occurrence and you would
perhaps have twelve different versions of the oc-
currence. What one would see, another would
not. It depends on your powers of observation,
among other things. So you may reconcile these
diverse stories of this accident, because of faulty
recollection, or because of lack of observation,
or because they are mistakenly of the opinion
that the testimony that they give is correct. On
the other hand, you may not be able to reconcile
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the stories and may conclude that some of the
witnesses are testifying falsely, and if you should
so decide, and the falsity is with respect to a
material fact, and was given for the purpose of
deceiving you, you have a right to disregard every-
thing that such a witness may have testified to.

In other words, you are the sole judges of the
credibility of the witnesses. You reconstruct this
scene, and decide whose fault it was. First, you
decide whether there was negligence on the part
of Mrs. Ganley and if you find there was none,
if you find that she did nothing that a reasonably
prudent person would not have done, under the
circumstances, then, of course, she would be guilty
of no act of negligence, and your consideration of
the case is at an end, and your verdict must be
no cause for action.

But if you should decide that there was an act
of negligence on the part of Mrs. Ganley, which
was the proximate cause of this accident, then
you would examine into the next question as to
whether there was negligence also on the part of
Miss Bergin; and if you should find there was,
and such negligence contributed in any way to
the accident, then again, there must be a verdict
of no cause for action.

But if you should find there was no negligence
on the part of Miss Bergin, and negligence on the
part of Mrs. Ganley, which caused the accident,
which was the proximate cause of the accident,
then there must be a verdict in favor of Miss Ber-
gin and against Mrs. Ganley.

Now, something has been said by counsel with
respect to the right of way. It is true that under
the law, a person approaching on the right of an-
other, has the right of way over the other, and
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so, here, if these two vehicles came to the inter-
section of these two streets at the same time, Miss
Bergin had the right of way, because she was at
the right of Mrs. Ganley; but if Mrs. Ganley got
there first, and sufficiently in advance to have
made it proper for her to have gone across, then
Miss Bergin did not have the right of way. Other
things being equal, the person who arrives at an
intersection has the right of way. That is not
necessarily the answer to this proposition, how-
ever; it is but one factor to be taken into consid-
eration. A person may violate the Traffic Act, and
still not be guilty of an act of negligence.

For instance, the law limits the speed at which
a motor vehicle may be driven, and limits the
speed to forty miles an hour in the open coun-
try, where houses are not close together. A per-
son may go faster than forty miles an hour and
not be guilty of any act of negligence, depending
upon the circumstances and conditions. The test
is not, what does the law say, but how would a
reasonably prudent person act. That is the test,
as I said a while ago.

Did Mrs. Ganley act as a reasonably prudent
person would have acted under the circumstances
and conditions, or not? Did Miss Bergin act as
a reasonably prudent person should, or not? Be-
cause she is charged by the affirmative defense of
Mrs. Ganley with being negligent, and that her
negbgence contributed to this accident. You must
be satisfied that that is true, by the same rule of
the clear weight of the testimony, and in that case,
it being an affirmative defense, the burden is on
Mrs. Ganley to establish the negligence of Miss
Bergin.

So you will reconstruct this scene out of the
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mouths of these witnesses that have testified, and
the testimony that has been read to you, so that
you may know what the facts are, and when you
have found the facts, then, of course, you will
find your verdict in accordance with those facts,
as I have indicated you must do. If you find there
1s negligence, I repeat, on the part of Mrs. Ganley,
that was the proximate cause of this accident, and
no negligence on the part of Miss Bergin, there
must be a verdict in favor of Miss Bergin and
against Mrs. Ganley. If you find there was no
negligence on the part of Mrs. Ganley, or even
though there was negligence on her part, there was
also negligence on the part of Miss Bergin, your
verdict must be no cause for action.

You must decide this case from your recollec-
tion of what the testimony was, not from mine.
It is your job to remember the testimony and de-
cide it from your own recollection. I have not
attempted to analyze all of the testimony, nor to
have referred to all of it. I have just in a general
way told you what the respective versions of this
accident were, but if in doing so I have misstated
the testimony in any particular, you will, of course,
disregard any misstatements that I may have made
with respect to the testimony, but, rather depend
on your own recollection of what it was.

You may retire.

(Jury Retire s.)

No exceptions were taken to the charge on be-
half of either party.
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Postea and Judgment.
(Filed February 5, 1930.)

The above-entitled action was tried before the
Honorable Newton H. Porter and a jury on Feb-
ruary 3, 1930, and the jury rendered a verdict in
favor of the plaintiff and against the defendant,
Mae Ganley, in the sum of Twelve Hundred Fifty
($1250.00) Dollars.

The complaint in the above-entitled action was
amended to read that Mae Ganley was the owner
and operator of the automobile referred to in Para-
graph One (1) of the First Count.

A discontinuance as to the defendant, John
Ganley, was entered on the minutes by consent
of counsel.

Whereupon it is adjudged that the plaintiff
Margaret Bergin do recover of the said defendant
Mae Ganley the sum of One thousand two hundred
and fifty dollars damages together with her costs

which have been taxed at the sum

$1,250.00 of seventy dollars and sixty-six
70.66 cents making in the whole the sum
------------- of One thousand three hundred
$1,320.66 twenty dollars and sixty-six cents.

Judgment signed and entered February 5, 1930.

Wm. S Gummere,
C. J
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Notice of Appeal.
(Filed April 17, 1930.)
To

Roemer & Cole, ESC{S.,
Attorneys of Plaintiff,
#45 Church Street,

Paterson, N. J.

Sirs :

Take Notice that the defendant appeals to the
Court of Errors and Appeals of the State of New
Jersey from the whole of the judgment entered in
this cause.

Dated Feb. 10, 1930.
Respectfully,

Coll ins & Corbin,
Attorneys of Defendant.

Service acknowledged February 12, 1930.

Roemer & Cole,
Att’ys of Plaintiff.

Grounds of Appeal.
(Filed April 22, 1930.)

The appellant, Mae Ganley, states the following
grounds of appeal:

1 The Trial Court erroneously refused to allow
the defendant to amend her answer when there-
unto moved by counsel for the defendant subject
to notice of motion whereas said motion should
have been granted on the ground that the proposed
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Grounds of Appeal.

amendment would set up facts which had arisen
since the filing of the original answer and which,
if proven, would be a complete defense to the
action.

2. The Trial Judge erroneously refused to allow
the defendant to amend her answer when the mo-
tion therefor was renewed by counsel for the de-
fendant on the trial of the case whereas said mo-
tion should have been granted on the ground that
the proposed amendment would set up facts which
had arisen since the filing of the original answer
and which, if proven, would be a complete defense
to the action.

3. The Trial Court erroneously refused to per-
mit the defendant to produce testimony of a trial
between the same parties in the Passaic District
Court the result of which trial, if proven, would
constitute a complete bar and defense to this
action.

Coll ins & Corbin,
Attorneys of Defendants-Appellants.

Service acknowledged April 21, 1930.

Roemer & Cole,
Att’'ys of Plaintiff.
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New Jersey Court of Errors and Appeals

Margaret Bergin,

Plaintiff-Respondent,
Action at Law.
v On Appeal from
New Jersey
Mae Ganley, Supreme Court.

Defendant-Appellant.

BRIEF IN BEHALF OF DEFENDANT-
APPELLANT.

(1)
Statement of the Case.

This appeal brings before this Court for review
a judgment of the Supreme Court in favor of the
plaintiff-respondent (hereinafter called the plain-
tiff) and against the defendant-appellant (herein-
after called the defendant) in the amount of $1,250
(p. 59).

This action was brought by Margaret Bergin
against this defendant and John A. Ganley to>re-
cover damages for personal injuries received by
her in an automobile accident which occurred on
the 12th day of April, 1929 (pp. 1, 2, 3). At the
trial the plaintiff discontinued as to John A. Ganley
(p. 10, lines 10-20).

Before trial a motion was made by this defend-
ant to amend her answer to set up a plea of puis
darrein continuance (p. 5). That proposed amend-
ment to the answer alleged that in an action
brought by this defendant against the present
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plaintiff to recover damages for personal injuries
sustained by her in the same accident for which
the present suit was brought she had recovered a
judgment against the present plaintiff on Novem-
ber 29th, 1929, and that said judgment was res
adjudicata in the present action and a bar to any
recovery by the present plaintiff as against this
defendant (idem).

The accident in question was between an auto-
mobile owned and operated by this defendant and
an automobile owned and operated by the plaintiff.

The trial court denied the motion on authority
of Smith v. Fischer Baking Co., 147 Atl. (E. & A.
of N. J.) 455, 7 A. R. 1054. Exception to that
ruling was noted (p. 11, lines 1-10). At the trial
the motion to amend was renewed and again
denied and exception noted (pp. 11-12). These
exceptions are preserved in the grounds of appeal
(pp. 60-61).

During the trial the defendant offered proof by
the Clerk of the Court in which the previous judg-
ment was rendered of the pleadings and judgment.
This offer was overruled by the trial judge for the
same reason that he denied the motions to amend
(p. 40). Exception was noted and is preserved
in the grounds of appeal (p. 61).

The trial court submitted the case to the jury
and a verdict was rendered in favor of the plain-
tiff for $1,250 and judgment entered (p. 59). It
is from that judgment that the present appeal is
taken (p. 60).

(2)

Grounds of Appeal.

The grounds of appeal (pp. 60-61) have been
given in the statement of the case, supra. They
are three in number but only two in point of fact.



The questions presented are, first, whether the trial
court erred in refusing to permit the defendant
to file a plea puis darrein continuance for the
purpose of pleading and proving the judgment in
favor of the defendant and against the plaintiff
which was rendered on November 29th, 1929; and
second, whether the defendant was not entitled
under the general issue to prove said judgment
as a bar even though it was not pleaded on the
grounds (a) that under the settled law such proof
was admissible under the general issue; and (b)
under the settled public policy of his State as laid
down by this Court said judgment should be a
bar in any event.

(3)
BRIEF OF THE ARGUMENT.
1

The trial court erred in refusing to permit
the defendant to plead and prove the judg-
ment obtained by the defendant against the
plaintiff because said judgment was res ad-
judicata and therefore a bar to the plaintiff’s
right to recover.

This action arose out of an automobile colli-
sion between two cars, one owned and operated
by the plaintiff (p. 13, lines 1-25), and the other
car owned and operated by the defendant (p. 10,
lines 10-20). This action was instituted by the
service of a summons and complaint which was
filed on July 27, 1929 (p. 1). The answer was filed
on September 14, 1929 (p. 3).

After the filing of the answer, the action of this
defendant against the plaintiff to recover for perr

New Jersey State Library
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sonal injuries sustained by the defendant as a re-
sult of the same collision, came to trial in the Pas-
saic District Court on November 29, 1929, before a
judge and a jury and a verdict was rendered in
favor of this defendant (plaintiff in that action)
and against the plaintiff in this action (defendant
in that action) and judgment thereafter was ac-
cordingly entered in favor of this defendant and
against the plaintiff.

It will be noted that that judgment was rendered
two and a half months after the filing of defend-
ant's answer in this action (p. 6).

It was therefore impossible for the defendant to
set up that judgment as a bar to the present action
at the time of the filing of the answer herein on
September 14, 1929.

Therefore, the only way in which the defendant
could set up this new matter which arose since the
filing of the answer, was by a motion to amend.
Such a motion was made by notice dated Novem-
ber 29, 1929, the very day on which the District
Court judgment was entered, which was duly
served on the attorneys for the plaintiff herein
and was returnable for argument on Monday, De-
cember 2, 1929 (p. 5).

The motion was argued before Circuit Judge
Newton H. Porter, sitting for the Supreme Court
as a Supreme Court Commissioner. After argu-
ment of counsel, the Court reserved decision and
on January 20,1930, filed a memorandum in which
the motion to amend was denied (p. 7).

The amendment to the answer which was pro-
posed was clearly a plea puis darrein continuance
for it set up matter which had arisen since the
filing of the answer of this defendant and the pro-
posed amendment, if proven, would have consti-
tuted a complete defense to the action. It was
not something which the defendant had overlooked
in the filing of her answer.



Section 121 of the Practice Act of 1903 (P. L.
1903, p. 571, Sec. 121) had the following provision
with respect to such a plea:

“Pleas puis darrein continuance shall be
pleadable only by permission of the Court
or a judge; and the court or a judge in allow-
ing such a plea may direct that the pleading
thereof shall not be a waiver of former pleas.”

That Section of the Practice Act was repealed by
Section 34 of the Practice Act of 1912 (P. L. 1912,
p. 383, Sec. 34).

The revision of 1877 shows that the Practice Act
of that time in Section 131 had the identical pro-
vision as that contained in the 1903 Act (2 flev.
of N. J.,, p. 868, Sec. 131).

In view of the repealer in the 1912 Act we revert
to the common law. By the Tenth Article of the
Constitution of 1844 it is declared that the common
law and statute laws then in force shall remain in
force until they expire by their own limitation or
be altered or replaced by the Legislature. Dixon v.
Swenson, 101 N. J. L. 22, 26.

In the leading case of Van Winkle v. Ailing, 17
N. J. L. 446, 448, the Supreme Court held:

#%11 has more than once, recently, been de-
cided, that the rules of practice of the court
of King’s Bench, recognized here, at the time
of our revolution, are in force, and regulate
the practice of this court, except so far as they
have been superseded by Acts of Assembly; or
by new and positive rules of this court; and
excepting also, such rules of the King’s Bench,
as are rendered useless, by the organization of
this court, or are incompatible with the nature
and genius of our judicial institutions.”

The Van Winkle case has been repeatedly fol-

lowed. See Ocean City Hotel Co. v. Sooy, 80 N. dJ.
L. 41, 42.
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The common law rule settled by the decisions
of the King’s Bench is that a plea puis darrein
continuance could not be rejected when offered
but that if the allegations contained in the plea
were not sufficient as a defense the proper prac-
tice was to attack such a plea by demurrer.

The leading decisions of the King’s Bench so
holding are:

Paris v. Salkeld, 2 Wils. 137, 95 Eng. Rep.
(full reprint) 729;

Lovell v. Eastaff, 3'T. R. 554,100 Eng. Rep.
(full reprint) 729;

Prince v. Nicholson, 1 Marsh 70, 128 Eng.
Rep. (full reprint) 718.

In Paris v. Salkeld, supra, the King’s Bench held:

“The C. J. and Ciive J. at first seemed to
think that it was in the discretion of the Court
whether they would receive this plea or not;
but Bathurst J. said, he thought the Court
were bound to receive it, and could not deter-
mine whether it was a good plea or not, but
only upon a demurrer; upon which the Chief
Justice ordered the matter to be debated at
another day, as to this point, whether it was
in the discretion of the Court to reject this
plea; whereupon it was spoken to a second
time, when the Court were all clearly of opin-
ion that they had it not in their power to re-
ject the plea; and the Chief Justice said, that
such discretion was contrary to the genius of
the common law of England, and would be
more fit for an Eastern monarchy than for this
land of liberty; nulli negabimus, &c. justitiam;
and there is no difference between a plea puis
darrein continuance and other defense, but
this, viz. that the fact which warrants this
plea first existed or happened since the last,
and before the next continuance; it is a de-
fense which the party could not possibly make
when he first pleaded, and which he is bound
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to make after the last continuance, and before
the next.”

In Lovell v. Eastaff, supra, at page 731, Lord
Kenyon, C. J., speaking for the King’s Bench, held:

“And as to this part of the rule, I think we
are bound to discharge this also, on the au-
thority of the case of Paris v. Salkeld; where
the Court, after great consideration, held that
it Was not discretionary in them to receive a
plea puis darrein continuance, but that they
were bound to receive it; and the opinion of
Wilmot, Ch. J. is conveyed in language pecu-
liarly forcible.”

It would seem from the foregoing authorities
that the defendant as a matter of right was en-
titled to file a plea of puis darrein continuance.
The reason for the rule is apparent. Such a plea
dealt with new matter arising after the original
plea or answer had been filed. It could not have
been pleaded in the original answer because it did
not exist. If the new matter which arose since the
filing of the plea or answer was a complete de-
fense, then the defendant should, as a matter of
right and not as a matter of discretion in the trial
court, have the right to file it. That rule is unas-
sailable from the standpoint of either logic or
principle.

Sections 23 and 24 of the Practice Act of 1912
which are the only sections dealing with amend-
ments of pleadings (P. L. 1912, 381, secs. 23 and 24)
provide as follows:

“23. Amendments.

“No civil suit or proceeding in any court of
common law shall fail or be dismissed on the
ground that the plaintiff or any party therein
has mistaken the remedy or procedure, if the
court in which the matter is pending shall
have jurisdiction to grant the proper remedy
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by any procedure; but in such case, the court
shall, upon terms, order the writs, pleadings
and other proceedings to be so amended, or
new writs, pleadings or other proceedings to
be respectively so issued, filed or taken, that
the court may completely and finally hear and
determine the whole matter in controversy be-
tween the parties and grant the proper rem-
edy.

“24. Same Subje ct .

“In addition to the present powers of
amendment, the court may, upon terms,
permit, before or at the trial, the statement of
a new or different cause of action in the com-
plaint or counter-claim.”

Rule 94 of the Supreme Court rules, October
Term, 1929, provides that Supreme Court Commis-
sioners (such as Judge Porter) can make orders
with respect to “objections to pleadings, amend-
ments thereof, striking out pleadings and leave
for additional pleadings.”

Section 32 of the Practice Act provides that the
Supreme Court can make rules to supersede the
common law regulations (P. L. 1912, p. 383, sec.
32).

We have been unable to find any rule changing
the common law rule with respect to a plea puis
darrein continuance and we therefore respectfully
submit that the common law rule should be held
applicable to the case at bar.

Assuming, however, that there was a certain
discretion in the trial court with respect to allow-
ing this amendment, the discretion to be exercised
by the trial court is a legal discretion and not an
arbitrary discretion. Unless the refusal to permit
the amendment has some legal ground to support
it, it was error for the trial court to refuse the
amendment.
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It is contended that the ground upon which the
trial court based his decision is erroneous. That
decision was rested solely on the authority of the
case of Smith v. Fischer Baking Co., 147 Atl. 455,
7 A. R. 1054, decided by this Court (p. 7). That
case is clearly distinguishable from the case at
bar. The trial court in its opinion said that as
was pointed out in the Smith case the doctrine of
res adjudicata does not apply unless there be
identity of the thing sued for and that the cause
of action is not the negligent act involved but the
consequences following it. The trial court, there-
fore, concludes (p. 7) that the gravamen of the
suit at bar is the injuries sustained by the plaintiff
which was not at issue and could not be in the
other suit because there the gravamen of the suit
was the injuries sustained hy the defendant. The
trial court, therefore, concluded, “there being
therefor no identity of the thing sued for in the
two suits, res adjudicata does not apply.”

The error into which the trial court fell in apply-
ing the Smith case to the case sub judice is appar-
ent when it is pointed out that in the Smith case
the first suit, which was lost, was by the chauffeur
of a certain automobile for the personal injuries
sustained by him whereas the second suit was a
suit by the owner of that automobile to recover
for the damage thereto. This Court in the Smith
case held:

“We are of the opinion that, where injury
is caused to property and person by the same
ne§ligent act, distinct causes of action exist,
and therefore a judgment in one cause is not
a bar to an action to recover in the other.

“If the judgment record of the district court
which was offered in evidence was material
at all, it could have been material only to
support the defense of res adjudicata.
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(2, 3) “But a matter is not res adjudicata
unless there be identity of the thing sued for,
of the cause of action, of the persons and par-
ties, of the quality of the persons for and
against whom the claim is made, and the
judment in the former suit be so in point as
to control the issue in the pending action. To
render a prior judgment res adjudicata the
record must show that the issue was taken on
the same allegations which are the foundation
of the second action. The test is whether the
proof which would fully support the one case
would have the same effect in tending to main-
tain the other. Hoffmeier & Son v. Trost, 83
N. J. Law, 358, 85 A. 221; Mershon v. Williams,
63 N. J. Law, 398, 44 A. 211.

“In Gardner v. Raisbeck, 28 N. J. Eq. 71 at
page 75, the court says: ‘In Behrens v.
Sieveking, 2 M. & C. 581, the lord chancellor
said that in order to support the plea it was
necessary to show that the proceedings in
which the plaintiffs were alleged to have failed
were taken for the same purpose as the suit
in which the plea was filed; for, he adds, the
issue might have been the same, while the
object was different, and the circumstance that
the matter had been tried, as a matter of evi-
dence, could not be conclusive; that the de-
fendant had to show that the subject matter
was the same, that the right came in question
before a court of competent jurisdiction, and
that the result was conclusive, so as to bind
the judgment of every other court.’

“Applying these tests to the case in hand*
it is plain that the judgment in the district
court was immaterial.”

It is clear that the foregoing reasoning does not
apply to the case at bar. It is equally clear that the
language of this Court in the Smith case immedi-
ately following that quoted supra does apply and
that the case of Carter v. Public Service Gas Co.,
100 N. J. Law 370, is the case directly in point and
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controlling in this case. This Court said (italics
ours) :

“The defendant contends that Ochs v. Public
Service Railway Co., 81 N. J. Law, 661, 80 A.
495, 36 L. R. A. (N.S.) 240, has been overruled
by Carter v. Public Service Gas Co., 100 N. J.
Law, 374,126 A. 456. Not so. These cases are
clearly distinguishable. Ochs v. Public Service
Railway Co., supra, held that, where injury is
caused to both property and person by the
same negligent act, distinct causes of action
exist, one for property damage and one for
personal injuries, and the judgment in one
case 1s not a bar to an action in another; the
court pointing out ‘that our legislature has
recognized a distinction between the right to
recover for injuries to property and those to
the person* as indicated by its course of legis-
lation in respect thereto. The court therein
also held that ‘the cause of action is not the
Pefrligent act but the consequences following
it, for, to support an action, there must be not
only the negligent act, but a consequential in-
jury; the injury being the gravamen of the
charge.’

‘Carter v. Public Service Gas Co., supra,
was not an action for damages arising from
negligence. It was rather a suit against a cor-
poration for damages for an alleged assault
and battery, committed by its servant, and the
court held that a judgment recovered by such
servant against the plaintiff on a similar
charge, which it was stipulated arose out of
the same occurrence and events, was res adju-
dicata in the latter suit.

(4) “Since the judgment record of the dis-
trict court offered in evidence in the present
suit disclosed an entirely separate and distinct
action from the one at bar, with a subject-
matter entirely different (the district court
action being for personal injury and this ac-
tion being for property damage), the record
of the district court was properly excluded by
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the trial judge as being of no probative value
in support of the plea of res adjudicata.”

It will be noted that in the Carter case the serv-
ant of the Public Service Gas Company recovered
damages against the plaintiff, Carter. It will also
be noted that Carter did not sue for the damage to
the servant of the Public Service but for the dam-
age suffered by Carter. In short, Carter sued for
the injuries sustained by her and the Public Serv-
ice’s agent sued for the injury sustained by him,
each claiming that a particular occurrence (a fist
fight between the two resulting in personal injuries
to each) was caused by the wrongful act of the
other.

So in the case at bar the plaintiff claims that her
personal injuries were caused by the wrongful
conduct of the defendant. The defendant in the
previous action in which she recovered a judg-
ment claimed that it was the wrongful conduct of
the plaintiff which caused the accident.

The present action, as well as the previous one
between these parties, involved the same circum-
stances, the same occurrence, the same issue. The
only difference is that each was suing for the dam-
ages sustained by each.

The previous judgment decided the controversy
as to who was responsible for the accident and
that judgment held that it was the plaintiff's
wrongful act which caused the accident. That
judgment, unreversed, is conclusive between the
parties.

The Smith case (supra) is further distinguish-
able on the ground that in the first action the suit
was by the chauffeur to recover for his personal
injury while in the second suit the chauffeur was
not a party at all but the suit was brought by the
owner of the car to recover for the damage thereto.
These were two separate and distinct actions for
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two distinct and different claims by two different
persons against the same defendant. In short,
there was no identity of parties in the two actions
and no identity of subject-matter. Neither plain-
tiff had control over the other or the cause of
action of the other. In the case at bar both actions
are between the identical two persons except that
their positions are reversed. The plaintiff in the
first action is now the defendant and the present
plaintiff was the defendant in the first action. The
issue between them is the same and the two suits
involve the exact occurrence. Each party claims
that the other was solely responsible for the oc-
currence. The decision in each case involves the
same law and the same facts. The only thing that
is not common to both actions is the damage sus-
tained by each.

It has been repeatedly held that a judgment
which remains unreversed is conclusive between
the parties to the action not only as to the entire
cause of action in the first suit but also as to any
and all questions litigated in that suit; the test
being expressed very succinctly in* 23 Cyc., 1158
(which quotation is cited in its entirety in the

Supreme Court’s decision in Hoffmeier v. Trost,
83 N. J. L. 358, 360):

“A proper test in determining whether a
prior judgment between the same parties con-
cerning the same matters is a bar to a subse-
quent action is to ascertain whether the same
evidence, which is necessary to sustain the
second action, would have been sufficient to
authorize a recovery in the first; if so, the
prior judgment is a bar.”

In the case of Ward v. Ward, 22 N. J. L. 699, this
Court said:

“I take the well settled rule of law to be
this, that when a material traversable fact di-
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rectly in issue between two parties has been
ascertained by the finding of a jury, and judg-
ment final has been rendered upon that ver-
dict, and remains unreversed, that finding is
conclusive between those parties, and it does
not lie in the mouth of either afterwards to
gainsay it. It rests upon the principle that
there should be an end of litigation.”

In Carter v. Public Service, 100 N. J. L. 374,
supra, the facts were that one, Ryerson, an agent
of the defendant, while in the act of removing a
gas meter from the premises of the plaintiff became
engaged in an affray with the plaintiff and subse-
quently brought suit for the alleged assault and
battery in the Orange District Court where he
obtained a verdict. Subsequently the plaintiff
brought suit against the Public Service which set
up the prior judgment in the District Court in
favor of their agent and contended that that judg-
ment was res adjudicata. The trial judge directed
a judgment of nonsuit and held that the District
Court judgment was res adjudicata and a bar to
the plaintiff’s action in the Circuit Court and that
judgment was affirmed by this Court by a unani-
mous vote.

That judgment in the prior suit constitutes a
conclusive determination even though the subject-
matter (the injuries) are different has been held
In numerous cases:

The City of Paterson v. Baker, 51 N. J. E.
49*%

In Re Walsh’s Estate, 80 N. J. E. 565, 569;

Sarson v. Moccia, 90 N. J. E. 433, 437;

Cashin v. Alamac Hotel, 98 N. J. E. 432,
442,

McGarvey v. Young, 100 N. J. E. 174, 180;

McMichael v. Horay, 90 N. J. L. 142, 146;

Bragg v. King, 104 N. J. L. 4,15.
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In City of Paterson v. Baker (supra), at page 57,
the Court of Chancery held (italics ours):

“This summary of some of the leading cases
shows, I think, that it is now established, be-
yond dispute or doubt, that the judgment of
a court of competent jurisdiction, on a ques-
tion of law or fact, or on a question of mixed
law and fact, once litigated and determined,
is, so long as it remains unreversed, conclusive
upon the parties and their privies, not only as
to the particular property involved in the suit
in which it is pronounced, but as to all future
litigation between the same parties or their
privies, touching the same subject-matter,
though the property involved in the subse-
quent litigation is different from that which
was involved in the first.”

The case of McMichael v. Horay (supra) is prac-
tically identical in its fact situation with the one
sub judice for in that case the plaintiffs in the first
action which was in the Camden District Court
were the defendants in the case cited and the de-
fendants in the District Court action were the
plaintiffs in the case cited. Both actions arose out
of the same transaction although the first was for
trespass and the second for conspiracy in insti-
tuting the prior action. This Court in that case
held that the judgment in the prior case was con-
clusive and constituted a complete defense to the
Supreme Court action. This Court at pages 144
and 145 held:

“Vice Chancellor Van Fleet ,1in City of Pater-
son v. Baker, 51 N. J. Eq. 49, quoting from
Cromuwell v. Sac County, 94 U. S. 351, said (at
p. 53 of 51 N. J. Eq.) that parties and those in
privity with them are concluded, not only as
to every matter offered and received to sus-
tain or defeat the demand, but as to any other
admissible matter which might have been of-
fered for that purpose; for example, a judg-
ment rendered upon a promissory note is con-
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elusive as to its validity and the amount due
upon it, although it be subsequently alleged
that perfect defences actually existed, of
which no proof was offered, such as forgery,
&c. Again, the same Vice Chancellor, in the
same case, quoting from Beloit v. Morgan, 7
Wall. 619, said (at p. 56 of 51 N. J. Eq.) that
the judgment of a court having jurisdiction of
the parties and the subject-matter of the suit
is conclusive, not only as to the res of that
case, but as to all further litigation between
the same parties touching the same subject-
matter, though the res itself may be different.
The doctrine of the City of Paterson w Baker
was approved by the Court of Errors and Ap-
peals In re Walsh’s Estate, 80 N. J. Eq. 565,
569, 570.”

It is therefore apparent that the trial court fell
into the error of thinking that because the defend-
ant in the case bar recovered for personal injuries
sustained by her, that such a judgment was not
res adjudicata in the case at bar because the pres-
ent plaintiff was suing to recover for the personal
injuries sustained by her. It is clear from the
authorities cited that even though the plaintiff in
this action may be suing to recover for the dam-
ages sustained by her, still, the former judgment is
res adjudicata if each controversy is over the iden-
tical subject-matter, although the damages to be
recovered is the loss suffered by the party who
happens in the particular suit to be the plaintiff.
Otherwise, there never would be a case in which
the doctrine of res adjudicata would apply be-
cause never can one person sue for the damages
sustained by the other where both suffer damage
as the result of the identical occurrence.

It is therefore clear that the ground upon which
the trial court based its decision is erroneous. It
is equally clear that the amendment should have
been permitted and if it had been, and proof had
been accepted of the previous judgment, that the



17

defendant would have had a complete defense to
the present action. We therefore respectfully sub-
mit that the trial court erred in refusing to permit
the defendant to plead and prove the previous
judgment between the same parties which decided
the present controversy in. favor of the defendant.

Even though the prior judgment in favor of
the defendant was not pleaded, still, the de-
fendant had a right to prove that judgment,
and it was error for the trial court to refuse to
accept such proof.

On the defendant’s case the defendant offered
proof of the prior judgment which was refused
for the reasons stated on refusal to permit the
amendment of the answer, and exception was duly
noted and that exception is preserved in the
grounds of appeal (pp. 40, 61).

As heretofore pointed out, the general rule was
that a plea puis darrein continuance must be filed
before proof would be admitted of a defense aris-
ing after the filing of the original answer or plea.
However, the common law recognized an excep-
tion to that doctrine, namely, that in an action on
the case, such matter, arising after the commence-
ment of the action and after issue joined, was ad-

missible under the general issue. See 49 Corpus
Juris, 563.

Chicago v. Babcock, 131 111. 358; 32 N. E.
271;

Papke v. Hammond, 192 111 631; 61 N. E.
910, 914.

2 Greenleaf on Evidence, par. 231.

In the leading case of Moreton v. Hardern, et at.,
4 Barn. & C. 223, 107 Reprint 1042, the King’s
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Bench in 1825 held that an action on the case was
proper for negligence.
In the case at bar the general issue was pleaded

(. 3).

Therefore the defendant had the right to offer
proof of the prior judgment which was res adju-
dicata. In W Corpus Juris, 563, supra, the rule is
stated as follows:

“An action on the case has been held to be
an exception to the general rule requiring a
plea puis darrein continuance for matters of
defense arising after commencement of the
action and issue joined, and in such an action
defendant has been permitted to give in evi-
dence, under the general issue, a release, a
former recovery, a satisfaction, or any other
matter ex post facto, which shows that the
cause of action has been discharged or that in
equity and good conscience plaintiff ought not
to recover.”

That conclusion was likewise reached by this
Court by a somewhat different method of reason-
ing in the case of McMichael v. Horay, 90 N. J. L.
142, 145, where this Court held:

“It is true that the judgments recovered by
the respondents against the appellant in the
Camden District Court were not pleaded as
estoppel in bar to the appellant’s action
against them in the Supreme Court, the judg-
ment of nonsuit in which is now being re-
viewed.

‘This court held in State v. Heyer, 89 N. J. L.
187, that a question not presented and argued
in the court below will be held to have been
waived and abandoned, and will not be con-
sidered in an appellate tribunal. But this
must be read in the light of our holding in
State v. Shupe, 88 Id. 610, where it was de-
cided that a court of last resort need not hear
a party on a question which could have been,
but was not, raised in an intermediate court of
appeal, except where the question goes to the
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jurisdiction of the subject-matter or where a
question of public policy is involved. The
true doctrine is that a court of appeals need
not, not that it cannot, decide a question aris-
ing on a record before it, which was not raised
in a court below, whether that court be an in-
termediate court of appeals or a court of first
instance; and it is the constant practice of
appellate courts to notice and decide ques-
tions of jurisdiction, and especially questions
of public policy, residing in records before
them, without those questions having been
raised below.

“The doctrine of res judicata is one of pub-
lic policy. On this phase of the question Vice
Chancellor Van Fleet remarked in City of
Paterson v. Baker, supra (at p. 59 of 51 N. J.
Eq.):

“ “The doctrine under consideration is not

a mere rule of procedure, limited in its
operation, and only to be enforced in cases
where a defeated suitor attempts to litigate
anew a question once heard and decided
against him, but a rule of justice, unlimited
in its operation, which must be enforced
whenever its enforcement is necessary for
the protection and security of rights and for
the preservation and repose of society.’

“In the case before us the motion to non-
suit was not made upon the ground of estop-
pel by record, nor were the judgments pleaded
as res judicatp., nor was the nonsuit granted
for that reason; but that makes no difference,
as a judgment entered upon a nonsuit directed
by the trial judge, and brought up for review,
will be affirmed if correct on any legal ground,
although the reason given by the court below
1s erroneous. Gillespie v. J. W. Fercfuson Co.,
78 N. J. L. 470. We have not considered, and
therefore do not decide, whether the ground
upon which the trial judge rested the motion
to nonsuit is tenable or untenable. We prefer
to put our decision upon the ground of public
policy, which, for the repose of society, de-
crees that judgments rendered by competent
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tribunals, having jurisdiction of the subject-
matter and the parties, shall be forever at
rest.”

Since the doctrine of res adjudicata is one of
public policy as stated by this Court in the Me-
Michael case and since this defendant attempted
immediately after the rendition of the judgment
in the District Court to plead it both before and
at the trial of this action, and since this defendant
also offered to prove the judgment, it is apparent
that the defendant here is in a far better position
to raise this question than the defendant in the
McMichael case, who not only failed to plead it
when he had ample time to do so, but also failed
to present or argue the point in the court below.
Clearly, since it is the constant practice of this
Court to notice and decide questions of public
policy residing in records before it, as stated in the
quotation above from the McMichael case, the con-
clusion is inevitable that in the case at bar this
question of public policy, which the defendant
sought in every way to timely raise, should be de-
cided, especially since justice requires that this
defendant should not be compelled to pay the
plaintiff for an occurrence for which this defendant
has already received a judgment which has been
paid by the plaintiff to this defendant.

IT1.
CONCLUSION.

For these reasons we respectfully submit that

the judgment below should be reversed and a
venire de novo ordered.

Submitted May Term, 1930.

EDWARD A. MARKLEY,
Of Counsel.

Collins & Corbin,
Attorneys of Defendant-Appellant.
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BRIEF OF PLAINTIFF-RESPONDENT
THE FACTS

This is an appeal by the defendant-appellant
(hereinafter referred to as the defendant), from
a final judgment recovered in favor of the plain-
tiff-respondent (hereinafter referred to as the
plaintiff) in the sum of Twelve Hundred Fifty
($1250.00) Dollars (Case p. 59). The facts arise
out of an automobile collision.

The plaintiff, while driving her automobile in
the City of Passaic, New Jersey, on April 12, 1929,
was run into by the automobile of the defendant.
As consequences of the collision, she suffered in-
juries to her person, and her automobile was dam-
aged. For the damages she sustained she sued.
(See complaint, pp. 1, 2 and 3.) Issue was joined.
(Pp. 3 and 4.)

The present defendant had also commenced an
action for personal injuries in -the Passaic District
Court. Counsel for the plaintiff sought to remove
the District Court action to the Circuit Court, but
Collins & Corbin, attorneys for the defendant, ob-
jected tq such removal on the ground that the
same was not within the purview of P. L. 1928,
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Chapter 152, Page 308, which provides only for
the removal in cases where the demand is liquidat-
ed; nor would counsel at any time thereafter,
when subsequently thereunto requested, consent to
consolidate the Circuit and District Court actions.

The present counsel of the defendant were ac-
tively associated in the trial of the District Court
action, and succeeded in moving the same on No-
vember 29, 1929 (the Circuit Court action not hav-
ing at that time been reached on the Circuit Court
calendar). VI“hen the cause was to be tried at the
Circuit, the défendant asked leave to file a supple-
mental plea, the purport of which was to set forth
new matter (case pp. 5 and 6), to the effect that
on November 29, 1929, the defendant below had
been plaintiff in an action in the Passaic District
Court in a suit for personal injuries; that in the
Passaic District Court a verdict had been rendered
in favor of the defendant below, and that such
verdict therefore constituted res adjudicata to the
.action then still pending at the Circuit.

-Objection being made, the trial court denied de-
fendant’s motion, for reasons stated in its mem
orandum (p. 7), whereupon in due course the
cause proceeded to trial. At the trial, counse
for the defendant also attempted to offer m ew-
dence the record of the Passaic District Court. The
offer was overruled (p. 40).

A verdict was rendered in favor df the plamtii
in the sum of Twelve Hundred Fifty ($1250.00)
Dollars (Case, p.*59), and judgment entered.

Defendant appeals and assigns the rulings o
the court in the respects above mentioned as error.
wThe reasons assigned will be argued together, @

one.
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ARGUMENT
I

THE ACTION OF THE TRIAL COURT WAS
PROPER.

The action of the plaintiff was commenced in
the New Jersey Supreme Court (p. 1). The de-
fendant, if she desired, might have set up anything
by way of counterclaim in*that action in that court.
The plaintiff, however, could not set up a counter-
claim to the defendant’s suit in the Passaic Dis-
trict Court, because her claim exceeded that
court’s jurisdiction, as is evident from her com-
plaint and the jury’s verdict rendered, pursuant
to it (p. 59) ; nor could plaintiff have compelled
the removal of the defendant’s District Court ac-
tion to the Circuit, ip view of P. L. 1928, Chapter
152, Page 308, which provides only for the trans-
fer to the Circuit Court in cases where the demand
upon which the removal is sought to be based sets
forth a liquidated demand. That Statute provides
that:

“Whenever in any answer to any action
brought in any District Court now or here-
after created under the provisions of the
act to which this is a supplement, the de-
fendant shall file any setoff, counterclaim,
discount or recoupment for liquidated dam-
ages, wherein it shall be made to appear
that the amount claimed in such setoff,
counterclaim, discount or recoupment shall
exceed the sum or value limited for the
jurisdiction of said court, such action shall,
upon application on behalf of the defend-
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ant, accompanied by an affidavit of such
defendant or his or her duly authorized
agent, that he or she verily believes that
the amount of such claim, when established
by proof, will be greater than the sum or
value limited for the jurisdiction of said
court, and that said set-off or counter-
claim,. discount or recoupment is filed in
good faith and pot for the purpose of de-
lay,. upon order of the court, be transferred
with the record thereof, and all papers
filed in the cause, for hearing and deter-
mination, to>the Circuit Court of the county
in which such District Court is situate,
which shall thereupon proceed therein as
if the cause or matter had been originally
commenced in that court; the record shall
when necessary include a transcript of all
entries and proceedings in the cause; pro-
viding, same shall not be transferred unless
the judge of the Circuit Court to which it
is intended to transfer said cause, shall,
upon due proof, and four days’ notice,
which shall operate as stay of suit in Dis-
trict Court until application is disposed of
and permitting adversary to read in opposi-
tion ex parte affidavit or affidavits, make
an order that he finds that there is reason-
able cause to believe that the setoff, coun-
terclaim, or other defensive action isfound-
ed on fact and that there is reasonable
chance for success upon the trial of same
by the party who files said setoff, countei-
claim or other defensive action.”
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The theory of the proposed amended answer
was that the verdict in the Passaic District Court
constituted res adjudicata. Res adjudicata has
been defined by our Court of Errors and Appeals
as follows:

“But a matter is not res adjudicata un-
less there be identity of the thing sued for,
of the cause of action, of the persons and
parties, of the quality of the persons for
and against whom the claim is made, and
the judgment in the former suit be so in
point as to control the issue in the pending
action. To render a prior judgment res
adjudicata, the record must show that the
issue was taken on the same allegations
which are the foundation of the second ac-
tion. The test is whether the proof which
would fully support the one case would
have the same effect in tending to maintain
the other. Hoffmeiler & Son v. Trost, 83 N.
J. Law, 358, 8 A. 221; Mershon v. Wil-
liams, 63 N. J. Law, 308, 44 A. 211.” Smith
v. Fischer Baking Co. et al.,, 7 N. J. Ad-
vanced Reports, 1054 (not yet officially re-
ported), 147 A. 455.

Justice Trenchard, in the Smith case (supra),
speaking for the court, went on to say:

“In Gardner v. Raisbeck, 28 N. J. Eq. 71,
at page 75, the court says: ‘In Behrens vs.
Sieveking, 2 M. and C., 581, the Lord Chan-
cellor said that in order to support the plea
it was necessary to show that the proceed-
ings in which the plaintiffs were alleged to
have failed were taken for the same pur-
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pose as the suit in which the plea was filed;
for, he adds, the issue might have been the
same, while the object was different, and
the circumstance that the matter had been
tried, as a matter of evidence, could not be
conclusive; that the defendant had to show
that the subject matter was the same, that
the right came in question before a court
of competent jurisdiction, and that the re-
sult was conclusive, so as to bind the judg-
ment of every other court.””

The court, in the same decision, referring to the
case of Ochs vs. Public Service Railway Co., 81 N.
J. Law, 661, also said:

“The court therein also held that the
cause of action is not the negligent act but
the consequences following it, for, to sup-
port an action, there must be not only the
negligent act, but a consequential injury;
the injury being the gravamen of the
charge.” (Bold ours.)

In the case of Mershon vs. Williams, 63 N. I
Law, 308, 44 A. 211, Lippincott, J., speaking for
the court, said:

«****The record of the former judgment
only works an estoppel as to those matte
capable of being controverted between the
parties at the time of the proceedings in
the action.” (Citing cases.)

Bearing these principles in mind, it is appaien
that the action of the trial court in refusing to pei
Vnit the proposed amendment was proper.
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obvious that where several people are injured in
a collision, and where property is also damaged,
Separate and distinct causes of action immediate-
ly arise and this fact is recognized by the trend of
our legislation in that regard. (Smith vs. Fischer
Baking Co., supra). We do not think that it can
be seriously argued that in such a situation the leg-
islature intended to permit the party sustaining a
slight injury to rush into the District Court and
there obtain a judgment which he could later set
up as res adjudicata to an action which he knew
must necessarily be instituted in an upper court
by the other party, who had sustained grievous
damag-es. The District Court could not, obviously,
take jurisdiction of the suit of the party seriously
hurt. It would therefore be necessary to institute
suit in one of our upper courts.

This conclusion could properly be arrived at in
the absence of P. L. 1928, Chapter 152, Page 208,
supra. Certainly, since the enactment of this sta-
tute, the legislative intention is clear and unassail-
able, that the defense of res adjudicata could not
be made available under the circumstances such
as existed in this case. The legislative intent may
be arrived at even more conclusively by a refer-
ence to P. L. 1925, Chapter 120, Page 341, which
provides as follows:

“Whenever in any answer to any action
brought in any District Court now or here-
after created under the provisions of the
act to which this is a supplement, the de-
fendant shall file any set-off, counterclaim,
discount or recoupment, wherein it shall be
made to appear that the amount claimed in
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such set-off, counterclaim, discount or re-
coupment shall exceed the sum or value
limited for the jurisdiction of said court,
such action shall, upon application on be-
half of the defendant, accompanied by an
affidavit of such defendant or his or her
duly authorized agent, that he or she verily
believes that the amount of such cam
when established by proof, will be greater
than the sum or value limited for the juris-
diction of said court, and that said set-off,
counterclaim, discount or recoupment is
filed in good faith and not for the purposes
of delay, upon order of the court, be trans-
ferred with the record thereof, and a4l
papers filed in the cause, for hearing and
determination, to the Circuit Court of the
county in which such District Court is sit-
uate, which shall thereupon proceed there-
in as if the cause or matter had been orig-
inally commenced in that court; the record
shall, when necessary, include a transcript
of all entries and proceedings in the cause;
providing, same shall not be transferred
unless the judge of the Circuit Court to
which it is intended to transfer said cause,
shall upon due proof, make an order that
he finds that there is reasonable cause to
believe that the set-off, counterclaim o
other defensive action is founded on fact
and that there is reasonable chance for
success upon the trial of same by the party
who files said set-off, counterclaim or other
defensive action.”
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Prior to the enactment of P. L. 1928, Chapter
152, Page 208, supra, the District Court action of
the defendant and the present action of the plain-
tiff could and would have' been consolidated. Since
the enactment of the 1928 amendment, such re-
moval was rendered impossible. .In the case at
bar, the defendant can not deny that a formal at-
tempt was made to remove the District Court ac-
tion to the Circuit. The attempt by the plaintiff
to have both actions tried together and consolidat-
ed was resisted successfully by the defendant, oy
her present counsel.

To permit the defendant to set up the defense
of res adjudicata would, in effect, be depriving the
plaintiff of any right to recovery whatever under
the circumstances, and would deprive her of due
process and the right to avail herself of the use
of our courts, to which she is legally entitled, with-
out question. Such a construction is impossible
unless the court is compelled to find that 1* L.
1928, Chapter 152, Page 208, supra, is unconstitu-
tional and null and void, which construction of a
proper .statute is inconceivable.

As is judicially known, a litigant can not hope
to haTe his cause heard in the Circuit Court before
months have elapsed. To say that such a litigant
should be foreclosed from having his day in court
because the other party to the accident could ob-
tain a speedy determination in the District Court
would, we think, do violence to the intention of
the legislative enactment. Such conduct is not only
not contemplated, but should be completely dis-

couraged for the abuse sand injustice that would
follow.
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In addition to what has been said, it is obvious
that the District Court could not have had jurisdic-
tion of the cause of action of the plaintiff, nor
could the plaintiff have conferred jurisdiction on
that court by consent.

From the foregoing, it appears that two ele-
ments requisite to the application of the doctrine
of res adjudicata were not present, namely, that
sthe causes of action of the plaintiff were not the
same as the cause of action of the defendant, and
that the District Court could not have assumed
jurisdiction of the causes of action of the plaintiff,
'so that the plaintiff’s causes of action were not m
scontroversy in that court. (Smith vs. Fischer Bak-
ing Co., supravMershon vs. Williams, supra.) The
action of the trial court, therefore, in refusing to
permit the proposed amendment was proper.

Its action .in refusing to permit the record of
the District Court in evidence was a logical se-
quence to its ruling on the proposed amendment.

“If the judgment record of the District
Court offered in evidence was material at
all, it could have been material only to sup-
port the defense of res adjudicata.” (Smit

vs. Fischer, etc., supra.)

The record of the District Court would have
shown a cause of action entirely separate and »
tinct from the cause of action pending e
fore the Passaic County Circuit of the New dJersey
Supreme Court. If the amendment was 1ml
per, obviously any evidence tending to suppor
matter contained in it was irrelevant as having
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probative value whatsoever. (Smith vs. Fischer
Baking Co., supra.) The action of the trial court
in this regard, therefore, was also proper.

CONCLUSION

For the reasons discussed, it is respectfully sub-
mitted that the action of the trial court in refusing
to permit the proposed amended answer and in re-'
fusing to allow the record of the Passaic District
Court to be admitted in evidence was proper, and
that the judgment entered on the verdict of the
jury should therefore be affirmed, together with
costs. ', | W '

Respectfully submitted,
ROEMER & COLE,
Attorneys of Plaintiff-
Respondent
David S. Herman,
Of Counsel.












