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I'iled November 19th, 1926.

In Chancery of New Fersep |

3 N
Between Joun B. GroveEr and
Jounx H. R. Guricr, Partuners,
Tradimg as Grovir & GuLick
Lumber Company,
Complanants,
and >(f)n Bill, ete.
Tre Boarp or Kpucarion or THE Bill. 20
Towxsuip or FraxkLIN, in the
County of Somerset and State
of New Jersey, and GILBERT
SToUuT,
Defendants.

J

To the Honorable Kdwin Robert Walker, Chancellor
of the State of New Jersey:

30
The complainants, John B. Grover and John H.
R. Gulick, partners, trading as GROVER & GU-
LICK LUMBER COMPANY, of the Borough of
Princeton, in the County of Mercer and State of
New Jersey, respectfully show:

1. By agreement dated on or about the ninth day
of July, A. D. 1926, the defendant, Gilbert Stout,
agreed to erect and construct for the defendant, the

40)




8]

Ball.

Board of Kducation of the Township of Franklin,
in the County of Somerset and State of New Jer-
sey, a public school, known as the Middlebush School
House.

2. The complainants were thereafter employed by
the defendant, Gilbert Stout, to supply and furnish
the lumber and mason materials for the execution

10 and construction of the said school house as men-
tioned in paragraph one hereof.

3. The lumber and mason materials for the execu-
tion and construction of a part of the said school
house were furnished by the complainants and a
statement thereof is annexed hereto and made a part
hereof and marked Exhibit ¢“A,”’ at a total cost of
$8,690.53.

4. Complainants admit to have received payment
from the defendant, Gilbert Stout, for the furnish-

20 ing of lumber and mason materials to the said defen-
dant, Gilbert Stout, in accordance with Kxhibit ‘¢A,”’
in the sum of $1,800.00, and for which amount the
said defendant, Gilbert Stout, has been properly
credited.

5. Of the moneys retained by the said defendant,
the Board of Kducation of the Township of Frank-
lin, in the County of Somerset, and State of New
Jersey, for the account of the defendant, Gilbert
Stout, for the payment of the construction of the

30 school house designated as the Middlebush School
House, in the Township of Franklin, in said County,
there is due to the complainants the sum of $6,390.53.

Your complainants therefore pray that the Court
of Chancery may enter its order and decree, set-
ing forth the extent and justice of the claim of the
complainants and all other claimants who are or
might become a part of this proceedings, and to di-
rect the defendants, or any of them, to pay to your

40 claimants, the sum so found to be due, together with

i




Bull.

interest and costs, and to grant such other relief as
may be just.

(Signed) Ovrpaant & MiTcHELL,
Solicitors for and of counsel with complainants.

“EXHIBIT A”

10
GROVER & GULICK LUMBER COMPANY
Princeton, New Jersey
To GILBRRIT STOUT
Middlebush Schoolhouse
1526
Aol S BTSRRI EINID R it 532.46
16:% Contract as pers Listier s o« o 7,418.00 20
(Itemized below)
ol N ollsed iRl Rfions LSl Sasie s s 10.00
Sept.il 3 231 Barrels Coment .. 00 i 607.53
40 Bags Hy. Lime ............ 18.00
AR (G BN ) R | S s 5.l
s ORI Al sre s 0 5 R oot 4.50
18 S diBass HireiClay:. w8 o 3.80
22 444 Pes. Henseshoe File ... ... 37.74
23 A e e QUM e 20.40
Oct. 11 40 Pes. 6" T. G. Pipe . ... .. ... 17.60 3V
L2 ah Ce LA G P i Lt 2 15.40
$6,890.53
CREDIT
Rttt oo g matasnl it i 1,800.00
$8,690.53

40
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16N Pes 2 S0 Fir

145

40
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443
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93

206
AT
146
169
123
15
2
349
218
4000
2700

83 Pes. 114x6-16 Spr.

Sq. Ft. 1x8 T&G NCR

19,000 Lin F't. 1x2 Spr. Lath

10,000 Lin. Ft. 34x2 Spr. Grds.

BB S g Bt SR e,
All for the sum of $7,418.00.

38688

(35

(¥4

(4

C¢

¢

(9

e ferdlte
2x 8-16
2xil02S
Doao2
2o (GRIH0
3x14-24
2x 624
2x10-24
e (el
xeiaolih
2x10-16
4x10-12
el
P 4=l

(94

%3

(94

¢

C'ommon Brick
Brick, Fire




Filed Dec. 24th, 1926.

IN CHANCERY OF NEW JERSEY.

Between Jounx B. Grover and ]
Jounx H. R. Gurick, Partners, 10
Trading as Grover & GULICK
Lumber Company,

Complainants,

and >On Bill, ete.
Tue Boarp or Ebvcarion or THE Answer.
TownsHIP 0F FRANKLIN, 11 the
County of Somerset and State
of New Jersey, and GILBERT
StourT,

D({f@;z(‘]a;zl‘s.J 20

The defendants, the Board of Education of the
Township of Franklin, in the County of Somerset
and State of New Jersey, having its principal loca-
tion at Middlebush in the said Township of Franklin,
answering the bill of complaint in this cause filed,
says:

1. Paragraph one of the said bill of complaint is 30
admitted.

2. Defendants have not sufficient information to
form a belief regarding the statements contained in
paragraph two of the said bill of complaint.

3. Defendants have not sufficient information to
form a belief regarding the statements contained in
paragraph three of the said bill of complaint, but
leaves complainant to its proof as to the amount of
materials, if any, furnished.

4. Defendants have not sufficient information to 40




Answer—Board of Education.

form a belief regarding the statements contained in
paragraph four of the said bill of complaint.

5. Defendants have not sufficient information to
form a belief regarding the statements contained in
paragraph five of the said bill of complaint and
leaves complainant to its proof as to the amount due,
if any.

10 Jorx P. CuLLEN,
Sol’r for and of Counsel with defendant the Board
of Education of the Township of Franklin, Som-
erset County, New Jersey.

20

30

40




Filed January 4th, 1927.

IN CHANCERY OF NEW JERSEY.

Between Jomx B. Grover and |
Jou~n H. R. Gurick, Partners, 10
Trading as Grover & GULIcK
Lumber Company, On Municipal
Complainants, Mechanie’s
and Lien.
GirBErT Stour and BoArRD oF Order.
Epucarron oF FrankLIN TowN- -
SHIP,
Defendants. |

20

This matter being opened to the Clourt by William
C. Vandewater, Ksquire, of Counsel with the Peti-
toner, Charles A. Williamson, on a Petition praying
that the said Charles A. Williamson, be made a
party Defendant, in the above stated cause, and it
appearing that all parties herein concerned have
consented thereto:

It is, on this 4th day of January, 1927, ORDERED
that the said Charles A. Williamson be admitted as a
party Defendant in this cause, and that he have 10 3(
days from the date of this Order to file his Answer
to the Bill of Complaint herein.

Respectfully advised,
K. R. WaLkeg, C.
Bavarp SrockTon, 4. M.

40




Filed January 17th, 1927.

IN CHANCERY OF NEW JERSEY.

Between JornNn B. Grover and w

Joux H. R. Gurick, Partners, On Municipal

. ip:
Trading as Groveir & GuLicK j%Jl.echamc S
Lumber Company, o ien. :

Complainants, nswer o
and Charles A.
; Williamson,

GiLBerT StouT and BoArRD oF
Epucarion or FraANKLIN TownN-
SHIP,

Trading as
Princeton

; Quarries.
Defendants.

J

The Answer of Charles A. Williamson, trading as
Princeton Quarries, to the Bill of Complaint filed
herein shows that:

1. On or about the 22nd day of November, 1926,
the Defendant, Charles A. Williamson, duly filed a
lien with the said Board of Education of the Town-
ship of Franklin, (County of Somerset and State of
New Jersey, for materials furnished in the erection
of said school house, a copy of which materials is

30 hereto annexed and made a part hereof.

2. The Defendant, Charles A. Williamson, further
shows that no payment has been made thereon, and
there is still due him, by the said Board of Educa-
tion of the Township of Franklin, the sum of $414.75,
together with interest from November 1st, 1926.

The Defendant, Charles A. Williamson, therefore
prays that the Court of Chancery may enter its
Order and Decree, setting forth the extent and jus-
tice of the claim of the Defendant, above named,

40 along with other claimants who are or might become




Answer—Charles A. Wailliamson.

a part of these proceedings, and to direct the De-
fendants, or any of them, to pay to this Defendant
the sum so found to be due, together with interest
and costs, and to grant such other relief as may be
just.
Wirriam C. VANDEWATER,
Solicitor for and of Counsel with- the
Defendant, Charles A. Williamson,
Tradwng as Princeton Quarries.

PRINCETON QUARRIES
(C. A. Wilhamson
RROSE =il

Erimceton sN I sNiov 20519261
MIDDLEBUSH S‘sO(HOOLHOUSL JOB
Gilbert Stout,
Kingston, N. J.

TO PRINCETON QUARRIES, Dr.

No.
Aug. 10 7497 sand 7 tons@ $2.75. - $12.25
7499 ¢ 14 11570 24.50
eSS 69 2 TR AT S e S 12.25
1724 ¢ TTR A 1L75) 12525
(280 L 1D s 12525
s oo g B 1S e 1275
TSh TR s 1L 75 12525
Sept.. 965 TR o 1225
los T 94 Set TR 1575 S 1225
T96a Tikpn 2t i Bt 1225
TIHT e Tt 1475, S s 11225
1970 T4 7% 112525
TSI Tareris TETE5% 5 e 12.25
GRS Ptk 3L e 112:25
IFERT S FEE Rl e 12.25
TRSAC I O tige BTt A, 12:25
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Answer—Charles A. Williamson.
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Filed January 27th, 1927.

IN CHANCERY OF NEW JERSEY.

—

Between Joax B. Grover and
Joun H. R. GuLrick, Partners,
Trading as Grover & GULICK

Lumber Company, On Bill, ete.
Complamants, | Order Admit-
and > ting Par-
Tae Boarp oF EDUCATION OF THE ty Defend-
TownNsHIP OF FRANKLIN, 11 the ant.

County of Somerset, and G-
BERT STOUT,

Defendants.

=

Application having been made by The Metropoli-
tant Casualty Insurance Company of New York to
be admitted as a party defendant in the above en-
titled cause, and it appearing that said The Metro-
politan Casualty Insurance Company of New York
is surety on the bond of Gilbert Stout, defendant,
conditioned for the faithful performance of the con-
tract between the defendant, The Board of Educa-
tion of the Township of Franklin in the County of
Somerset and the said Gilbert Stout for the erection
of the Middlebush School building, mentioned in the
bill of complaint herein and as such surety is a prop-
er party in said cause.

It is on this twenty-seventh day of January, nine-
teen hundred and twenty-seven ORDERED that the
said The Metropolitan Casualty Insurance Company
of New York be and is hereby admitted as a party
defendant in the above entitled cause, and that such

10

20

30

40




12

Order.

defendant have twenty days in which to answer the
bill of complaint of complainant.

E. R. WaLker, C.

We hereby consent to the entry of the above OR-
DER.

10 | OvrpHANT & MITCHELL,
Solrs. of Complainants.

Jorn P. CuLLEN,
Solr. for The Board of Education of the Township
of Franklin, in the County of Somerset.

A true copy. |
Tromas BARBER,
Clerk.
20
‘Wum. C. VANDEWATER,
Solicitor for C. A. Williamson.
Vooruters KLiNg,
Solicitor for Gilbert Stout, Defendant.
30

40




Filed February 5th, 1927.

IN CHANCERY OF NEW JERSEY.

Between Joumx B. Grover and | 10
JoaN H. R. Gurick, Partuers, ,
Trading as Grover & GuULICK On Bill, e»tc.
Lumber Company, Answer of De-

- he
Complainants, fendant, 11 :
M e t ropoli-
and - ‘
Tes B i tan Casual-
RD OF KDUCATION OF THE
SRy ty Insurance

Towxsurp or FrankLIN, in the
County of Somerset, and Gir-
BERT SToUT, et al.,

Company of
New York.

Defendants. | 20

J

The Answer of the Defendant, The Metropolitan
Casualty Insurance Company of New York, admit-
ted as a party defendant by order dated January
2t S92

This Defendant answering the Bill of Complaint,
says that:

1. Paragraph one is admitted. 30

2. Paragraph two is admitted. :

3. This defendant has no knowledge or informa-
tion sufficient to form a belief as to the statements
in paragraph three.

4. Answering paragraph four, this Defendant says
that it is informed and believes that the said com-
plainants failed to complete their contract for the
furnishing of the lumber and mason materials for
the erection and construction of said school house
as proposed by them, and that the credit of $1,800.-4()




14

Answer—Metropolitan Casualty Insurance Co.

(0 mentioned in said paragraph four of said bill of
complaint represents their selling price for 18,443
feet of yellow pine flooring which said complainants
had contracted to deliver, but which were never de-
livered for the erection and construction of said
school building, and which, by the terms of com-
plainants’ contract with the said Gilbert Stout, they

10 were required to furnish.

5. Paragraph five is denied.

6. This defendant further answering says that
on or about the 27th day of September, 1926, the sa'd
Gilbert Stout received from the said The Board
of Education of the Township of Franklin, in the
County of Somerset, a payment amounting to $10,-
494.04 on account for work and labor performed
and materials furnished on the said Middlebush
School building under his said contract with said

20 Board of Education, and that on or about the same

date the said Gilbert Stout out of the payment of
$10,494.04, received by him from said Board of
Fducation as aforesaid, paid to complainants $S,-
000.00 on account of their contract for the materials
furnished and to be furnished by them toward the
erection and construction of said Middlebush School
building, which payment of $8,000.00 complainants
have failed to credit and apply on their contract ac-
count for materials furnished and to be furnished to

30 the said Gilbert Stout under their said contract with

him.

7. This defendant further answering says that on
or about July 20, 1926, at or about the time of the
execution of the said contract between the said The
Board of Education of the Township of Franklin,
in the Clounty of Somerset, and the said Gilbert Stout
for the erection of said Middlebush School building,
and contemporaneously with the execution and de-
livery of said contract, the said Gilbert Stout as

40 principal, and this defendant as surety, entered into




Answer

Metropolitan Casualty Insurance Co.

a bond to the said The Board of Education of the
Township of Fran!lin, in the County of Somerset, in
the sum of $72185.00, conditioned for the faithful
performance by the said Gilbert Stout of his con-
tract with the said Board of Kducation and indem-
nifying the said Board of Kducation from all costs
and damages which it might suffer by reason of the
failure of the said Gilbert Stout to perform and ()
complete his said contract and agreeing thereby to
pay all persons contracting with the said Gilbert
Stout for labor or materials on said school build-
ing, should the said Gilbert Stout default therein.
8. This defendant further answering says that
on or about the 13th day of November, 1926, the said
Gilbert Stout defaulted in the performance of his
said contract with the said Board of Kducation, and
that on November 17th, 1926, a notice of such default
was given to this defendant by the said Board of 20
Education, whereupon this defendant elected under
its rights as surety to take over and complete the
said contract made as aforesaid between the said
Board of Education and the said Gilbert Stout, and
that thercupon this defendant succeeded to the
rights and credits of the said Gilbert Stout under
sald contract, and is entitled to have the payment
of $8,000.00 made by the said Gilbert Stout to com-
plainants mentioned in paragraph six hereof; ap-
plied and credited in satisfaction of complainants 30
debt for materials furnished under said contract
and mentioned in complainants bill of complaint.
This defendant therefore prays that such decree
may be made herein as shall preserve this defen-
dant’s rights in the premises and require complain-
ants to credit in satisfaction of their alleged claim,
the said payment of $8,000, received by them from
the said Gilbert Stout on account of the moneys due
or to grow due to them for materials furnished un-

-

10
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Answer—Metropolitan Casualty Insurance Co.

der their contract with the said Gilbert Stout for the
erection of said Middlebush School building.

Jou~N K. REGER,
Solicitor of Defendant, The Metropolitan Casualty
Insurance Company of New Y ork.




Filed June 2, 1927.

IN CHANCERY OF NEW JERSEY.

. e

Between Joun GRrROVER and
Jorxy H. R. Gurick, Partners,

Tradimg as Grovir & GuULICK 10
Lumber Company,
Complarmants,
and
Tae Boarp oF EpucaATioN OF THE On Bl
; »  H'RANKLIN, % A
TOWN,SHIP Dvein: oy / >~ Substitution
the County of Somerset and e

State of New Jersey, GILBERT
Stour and CHARLEs A. WIL-
LIAMSON, Trading as PrRiNcETON
Quarries, and Tar MeTROPOLI-
TAN Casvavrty InsuranceE Com-
PANY OF NEW YORK,

20

Defendants,

)

It appearing to the Court that Oliphant and
Mitehell, Solicitors of Complainants in the above
entitled cause, having dissolved partnership on “ac-
count of the appointment of A. Dayton Oliphant as
Circuit Court Judge of the State of New Jersey, it 30
1s on this 2nd day of June, 1927,

ORDERED, that Louis Gerber be substituted as
solicitor for the complainants in the place and stead
of Oliphant and Mitchell.

K. R. WaLker, C.
We hereby consent to the entry of the above order.
James MITcHELL.

40




Filed June 2nd, 1927.

IN CHANCERY OF NEW JERSEY.

5 )
Between Joax B. Grover and

Joux H. R. Gurick, Part-

10 wners, Trading as GrovEr &
(Gurick LumBer CoMPANY,

Complainants, | On Bill, ete.

and, Replication  to

Tae Boarp or EpucaTioN oF Answer of De-
THE Tow~NsHIP 0F F'RANKLIN, fendant, The

w the County of Somerset >~ Metropolitan

and State of New Jersey, Clasualty In-
G1LBERT STOUT, and CHARLES surance !Com-

A. Wirniamson, Trading as pany of New

20  PrincETON ‘QUARRIES, and York.

TaE METROPOLITAN (CASUALTY
InsurancE CoMPANY OF NEW
YORK,

Defendants.

=

The complainants join issue on the answer of the
defendant, The Metropolitan Casualty Insurance
Company of New York.

30 Louts GERBER,
Solicitor for. Complainants.

Service of the above is hereby acknowledged this
24th day of May, 1927, as within time.

Joax F. RrcEr,
Solicitor of The Metropolitan Insurance
Comvany Department.

40




Filed June 23rd, 1927.

IN CHANCERY OF NEW JERSEY.

, B
Between Joux B. Grover and

Joun H. R. Gurick, Part-
ners, Trading as GrovEr & - 10
Gurick LumBer CcMPANY,

Complainants, On Bill, ete.

R eplication to
Answer of De-
fendant, T h e
Board of Edu-
cation of the

Township of
Franklin.

and

Tur Boarp cF EbuvcaricN oF
THE TowxsaIP cF FRANKLIN,
w the County of Somerset -
and State of New Jersey,
G11r BERT STOUT, and CHARLES
A. Wirriamson, Trading as
PrixceEToN QUARRIES, and
TaE METROPOLITAN I(CASUALTY
InsuraNCE COMPANY OF NEW
YoRE,

20

Defendants.

=

The complainants join issue on the answer of the
defendant, The Board of Kducation of the Town-
ship of Franklin.

Louis GERBER, 30
Solicitor for Compl’ts.

Service of the above is hereby acknowledged this
13th day of June, 1927, as within time.

: JorN P. CuLLEN,
Sol’r of Board of Education of Franklin Twp., Som-
erset Co., N. J.

40
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Filed August 10th, 1927.

IN CHANCERY OF NEW JERSEY.

\
Between Joun B. GroveEr and

Joux H. R. Gurick, Part-
ners, Trading as Grover &
Gurick LumBEr CoMPANY,
Complarnants,
and
Tar Boarp cr EpuvcartioNn oF
THE TowxNsHIP cF FRANKLIN, On Bill, ete.
w the County of Somerset S Order of Refer-
and State of New Jersey, ence.
GiLBERT STOUT, and CHARLES
A. Wirriamson, Trading as
PriNncETON ‘QUARRIES, and
TaE METROPOLITANICASUALTY
InsuraNCE CoMPANY OF NEW
Yorx,
Defendants.

Upon consent of the defendants in the above cause
hereunder written.

It is on this 10th day of August, 1927, ORDERED,
that the above entitled cause be and the same is here-
by referred to Hon. M. G. Buchanan, one of the
Vice-Chancellors of this Court, to hear the same
for the Chancellor, and advise what order or de-
cree should be made therein.

E. R. WavLker, C.




21

Order of Reference.

We consent to the making of the foregoing order
of reference.
Lours GERBER,
Solicitor of Complainant.

Jou~N P. CUuLLEN,
2 Solicitor of Board of Education.
10
Joux F. RecEg,
Solicitor of Metropolitan Casualty Insurance Com-
pany of New York.

SamueL D. Lexox,
Solicitor for Charles L. Conard, Trustee in Bank-
ruptcy, Gulbert Stout, Bankrupt.

20

30

40




Filed Sept. 13th, 1927.

i IN CHANCERY OF NEW JERSEY.

Between Joex B. GrOVER and A
Jomx H. R. Gurick, Pari-
ners, Trading as GROVER &
Gurick LumBer COMPANY,

Complamants,
and

Tae Boarp oF IDUCATION OF
raE TowxsHIP OF F'RANKLIN,

20 in the County of Somerset
and State of New Jersey,
GruseErT STOUT, and CHARLES
A. WrLLiamsoxn, Trading as
PrinoETON QUARRIES, and
Tar METROPOLITANICASUALTY
InsurancE CompaNY OF NEW
Y ORK,

On Bill, ete.
Designation.

Defendants.

30

Application having been made to fix a time and
place for the hearing of the above stated cause, and
it appearing that the defendants have consented
thereto, it is hereby, on this sixth day of September,
1927

ORDERED, that Thursday, the twelfth day of
January, 1928, at the hour of 10.30 o’clock in the
forenoon at the Chancery Court in the State House
at Trenton, be, and the same 1s hereby designated

40

=

==




23

Designation.

as the time and place for the hearing of the said
cause.
Marcorm G. Buomawan, V. C.

We hereby consent to the time fixed in the above
designation.
Louts GERBER,
Solicitor of Complamant. 1()

Joun P. CULLEN,
Solicitor of Board of Education, etc.

Joax F. REcEg,
Solicitor of Metropolitan Casualty Insurance Com-
pany of New York.
SamueL D. LEvox,

Solicitor for Charles L. Conrad, Trustee in Bank-20
ruptcy, Gilbert Stout, Bankrupt.

30

40




IN CHANCERY OF NEW JERSEY.

Between Jornx B. GROVER, |
et al.,
Complainants,
10 » and On Bill, ete.
Boarp or KEbpucaTioON OF THR Testimony.
TownsHIP oF FRANKLIN, ef.
al.,
Defendants. |

J

Testimony taken in the above entitled cause, at
the State House, Trenton, New Jersey, on Thurs-
day, the twelfth day of January, 1928, at 11 o’clock

20A. M.

Before HON. MALCOLM G. BUCHANAN, Vice-
Chancellor.

Appearances—
LOUIS GERBER and JAMES J. McGOOGAN,
Hsquires,
For Complainants.

30 JOHN F. REGER, Ksquire,
For Defendant, Metropolitan Casualty Insur-
ance Company of New York.

JOHN P. CULLEN, HKsquire,
For Board of HKduecation of Township of
Franklin.

SAMUEL D. LENOX, Esquire,
For Charles L. Conard, Trustee in Bank-
40 rutpey of Gilbert Stout, Bankrupt.




|\
Ot

Thomas E. Gibson—Direct.

THOMAS K. GIBSON, a witness produced on be-
half of the Complainants, being duly sworn, testifies
as follows:

Direct Examination by Mr. McGoogan :

Q. Are you the Clerk of the Board of Kducation
of Franklin Township, in Somerset County? A. Yes, 10
SIT.

(). Have you produced, in response to a subpoena,
the contract between the Board of Education of
Franklin Township and Gilbert Stout? A. Yes, sir.
(Producing paper).

The Court: There is no dispute about that, is
there?

20

Mr. Reger: No.
The Court: Let it be received and marked.
Said contract 1s marked Exhibit C-1.

Mr. Reger: We might expedite matters by ad-
mitting the contract which is now offered ; and I also
have the original application for the bond, with the
imdemnity agreement attached. 1 think that can be 30
agreed upon.

Mr. MeGoogan: I offer the bond. Said bond in

the sum of ——— made between the Metropolitan
Casualty Insurance Company of New York and Gil-
bert Stout, dated —— — is marked Kxhibit (C-2.

Mr. McGoogan: I offer the lien claim of the com-
plainants.
4()
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Thomas E. Gibson—Durect.

Mr. Reger: I think T should object to the offer of
the lien claim, inasmuch as there is no allegation in
the bill as to any lien claim.

The Court: I suppose an amendment would be
permitted in that behalf.

10 Mr. Reger: There was notice of a lien claim given.
T want to enter a formal objection, in order that the
record may show the objection, and if an amend-
ment is asked for, well and good.

Mr. McGoogan: I ask to amend by inserting a
paragraph alleging the filing by the complainants
with the Board of Education of the lien claim, served
on the Board on October 20, 1926, a copy of which
is attached to the bill of complaint, and I ask that

20 the copy be attached to the bill of complaint.

The Court: Is there any objection?

Mr. Reger: I am anxious to have the question at
issue, litigated. I don’t like— No, no objection.

Mr. McGoogan: I offer the lien claim.

Qaid lien claim is marked Exhibit C-3.

30
By the Court:

(). What payments have been made by the Board
of Fducation on account of this contract? A. The
first payment, $10,494.04.

Q. What date? A. September 25th.

Q. What year? A. 1926.

Q. The next? A. $10,896.47, on October 30th.

Q. 19267 A. 26, yes, Sir.

40 Q. Any other payments? A. No, sir.
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Thomas E. Gibson—Cross.

(). What is the amount of the balance in the hands
of the Board? A. $70,895.C0, the original contract,
$49,564.49.

(). The contract has been completed by the Surety
Company? A. Yes, sir.

(). Completed on what date? A. It was accepted
on January 9th.

Q. This year? A. This year; yes, sir. 10

Q. Two or three days ago? A.Two or three days
ago; yes, Sir.

Cross-Examination by Mr. Reger:

(. Can you give us the date of the notice of the
service of the lien claim?

By the Court:

20

(). The date endorsed in ink, October 26th, 1926,
is that the date it was served upon the Board? A.
Yes, s'r.

(). What moneys were due at that time, if any, to
the contractor, (ilbert Stout? A. Well, the work
had ceased at that time.

(). Had there been any payment approved by the
architect at that time? A. Not after the last pay-
ment of $10,896.47. i AT

By the Court:

(). That was made on October 30th? A. Yes.

Q. That payment was made four days after the
service of this notice, apparently? A. Yes, sir.

Q. Is there any mistake in those dates A. Not to
my knowledge.

Q. Did either member of the firm of Grover &
(Gtulick make application to the Board previous to

40
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Thomas E. Gibson—Cross.

the payment on September 25th, for a payment on
account of materials furnished by them? A. Yes,
SIT.

Q. Who appeared, if anybody, before the Board,
on behalf of Grover & Gulick? A. Mr. Gulick and
Mr. Potts.

Q. Mr. Gulick, one of the complainants here? A.

lUYeS.

Q. What, if anything, did he state to the Board,
about moneys due him at that time, from the Middle-
bush School? A. He stated he wanted money very
badly, and he needed it; there had been considerable
lumber put on the ground, and he needed it.

Q. Was Mr. Stout there at the time? A. No, sir;
not to my recollection. -

Q. Did Mr. Gulick bring any order or any other
paper from Mr. Stout? A. I understood him to say

2() he had one.

(. Did you, yourself, examine the paper which he
had? A. I did not.

(. Was any statement made to him by the Board,
as to whether any of the money which was then
due would be paid to him?

The Court: How 1s that material?

The evidence is that it was paid to the contractor;
30 not to him.

Mr. Reger: 1 am seeking to show that the com-
plainants had knowledge that the money which they
subsequently received out of this payment, was
money which came from the payment due under this
contract.

The Court: I suppose that will be admitted.

40 Mr. McGoogan: Yes, sir.
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John H. R. Gulick—Darect.

JOHN H. R. GULICK; a witness produced on be-
half of the complainants, being duly sworn, testifies
as follows:

Direct Examination by Mr. MceGoogan:

Q. Are you one of the complainants in this case?
A. Yes, sir. 10
Q. And one of the partners of Grover & Gulick?

A. Yes, sir.

Q. Have you produced the book account of the
firm with Gilbert Stout, the contractor on the Mid-
dlebush School? A. Yes.

Q. Have you also produced the delivery slips used
by your firm, in showing the deliveries of material?
AviYe s ' :

Q. To this school on the Stout job? A. Yes, sir.

Q. Have you produced a record showing this ac- 20
count of your firm with Stout on the Middlebush
School, and the present balance? Y. Yes, sir.

Q. Will you please read from your books, first the
balance due on the Stout job on the Middlebush
School ?

Mr. Reger: I suppose it ought to be shown wheth-
er the witness kept the books or not.

Mr. McGoogan: He did not, but I have the hook- 30
keeper here. 1 will put him right on if you want
him.

Q. Tell us the amount of the balance? A. The
amount due to the Middlebush School 1s $6,890.53.

Q. As of what date? A. As of October 12th.

Q. What year? A. 1926.

Q. Have you produced the delivery slips, show-
ing the delivery of the material to the school? A.
Yes, I have. 40




John H. R. Gulick—Direct.
(). Produce them, please? A. (Witness produces
papers).
Q. Are they in order? A. I don’t know; it is ac-
cording to the way the bookkeeper has arranged
them.

Mr. MeGoogan: I offer this sheaf of delivery re-
10 ceipts.

Q). You refer to a copy of the contract between
you and Stout? A. Yes, sir.

Q. Is that in writing? A. Yes, sir.

Q. Signed by him? A. No, sir; it isn’t signed by
him. .
Q. Is it signed by you? A. It is signed by me,

ves, sir. The original copy I have before me.

Q. Was the original signed by him? A. No, sir.
20 Q. What was that? A. An estimate given by Grover

& Gulick to Mr. Stout, agreeing to furnish certain

material at Middlebush for so much money.

Q. Did he accept it? A. He accepted it and order-
ed the material delivered to Middlebush.
(. What is the total amount of the contract price?

A. $7,418.00, according to his list.

By the Court:

30 Q. That is, according to the original estimate or
according to what was actually furnished? A. That
18 according to the original estimate.
Q. Was all of that furnished? A. No, sir; there
was a credit of the flooring on the contract amount-
ing to $1,800.00 given,—rip flooring.

By the Court:

Q. Why? A. Because the material wasn’t or-
4() dered.
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John H. R. Gul:ck—Direct.

(). Have you been paid any part of this balance of
$6,890.53? A. No, sir, we have not.

Q. Were there any extra materials furnished? A.
Yes, sir, there were.

Q. What was the total amount of the extra mate-
rials? A. Well, they are divided off in months. 1
can read them off to you.

Q. All right? A. August 11, 1926, 15,213 square 1)
feet of North Carolina roofers at three and a half
cents a square foot, $532.46; on August 16th, the
original contract was charged on the ledger as per
list of $7,418.00; on August 31st, there were four
rolls of two-ply roofing paper, at $2.50 a roll, $10.00.
That balance then as of September 1st was $7,960.46.
On September 13th there was delivered one carload
of 231 barrels of cement at $2.63 a barrel, amounting
to $607.53. There was delivered forty bags of hy-
drated lime at 45¢. a bag, amounting to $18.00; one 20
keg of six penny nails, $5.10; one keg of twenty
penyn nails, $4.50; four bags of fire clay at 95¢. a
bag, $3.80; on September 22nd there were 444 pieces
of horseshoe tile at eight and a half cents a piece,
$37.74. On September 23rd there were 240 pieces
of horseshoe tile at eight and a half cents a piece,
amounting to $20.40. On October 11th there were
forty piece of six-inch terra cotta pipe, eighty feet,
at 22¢. a foot, amounting to $17.60. On October 12th,
thirty-five pieces of six-inch terra cotta, seventy 30
feet at 22¢. a foot, amounting to $15.40, making a to-
tal amount owing them of $3,690.53, and a credit giv-
en of $1,800.00 for the flooring not delivered and not
called for deducted, leaving an amount due us of
$6,890.53.

Q. That is the balance? A. Yes, sir.

Q. Have you any knowledge of your own as to
whether or not all this material was used by Stout
in the erection of this school building? A. The only
thing I know was, this material was delivered on the 40




John H. B. Gulick—Cross.

job, and whether Stout removed any of his own free
will on some other job, I couldn’t say exactly as to
that. ;

Q. It was delivered? A. Yes, sir.

The Court: Is it admitted that these are the de-
livery slips for this material, Mr. Reger?

10 Mr. Reger: Yes, sir.
The Court: I will admit thiem.

Said delivery slips, twenty-seven in number, are
marked KExhibit C-4.

Cross-Examination by Mr. Reger:

Q. When did you learn that there was a payment

20 due Mr. Stout under this contract? A. I didn’t learn

there was any payment due Mr. Stout under the con-

tract. On September 1st, Mr. Stout owed $38,000.00,

and I had, been prevailing upon Mr. Stout for pay-
ment.. .

Q. Did you at any time during September learn
there was a payment due him under the contract on
the Middlebush School? A. I went to Mr. Stout one
time with an order for money from Mr. Stout, and
Mr. Stout signed it. The order was written at Mr.

30 Dayton Oliphant’s office.

3y the Court:

Q. Did you learn that there was a payment due
him? A. I had this order—
(. Did you? A. I did when I went to Middlebush,
yes.
Q. You were not asked when. Answer the ques-
tions asked you. Your counsel will take care of any-
40 thing that might be necessary to bring out.
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John H. R. Gulick—Cross.

Q. When did you learn that there was a payment
due to him, Mr. Gulick? A. When I took the order
to the Board of Kducation.

Q. I thought you said you took it to Mr. Stout?
A. No, to the Board.

Q. When was that? A. If I remember, it was
sometime in September.

Q. Was it at a regular meeting of the Board of
Education that you presented the order? A. I be-
lieve 1t was, sir.

Q. It was? A. I believe so.

Q. Was the order honored by the Board? A. It
was not, sir.

Q. Did you then see Mr. Stout about it? A. I told
Mr. Stout—I saw him afterwards and told Mr. Stout
that the Board of Kducation wouldn’t honor the or-
der he signed.

Q. What did you ask him then to do? A. I told
Mr. Stout that he owed our firm $38,000.00, and we
had to have the money.

(. Did he agree when he received payment from
the Board to give you some of the money? A. He
told me he would try to collect some money in and
would pay us some money on account.

(. Did you ask him to give a check to you out of
the proceeds of the check which he gave, or received,
from the Board?

The Court: It has been admitted by counsel that
the firm knew when they received this payment, that
it came from moneys which were received by the
Board of Kducation on this contract. What more
do you want?

Mr. Reger: The examination tends to show there
was the equivalent of an objection to applying this
on the contract.

10

20

30

4()




Johm H. R. Gulick—Cross.

The Court: Well, you are entitled to show that
if you can.

Q. I show you a check for $8,000.00, signed by
Gilbert Stout, and ask you if that is the check you
received from Mr. Stout on the contract which you
had with him. Is that? A. This check was given

10 by Gilbert Stout by Grover & Gulick Lumber Com-
pany, the old company, I think you can make—

The Court: Strike it out. Pay attention to the
questions asked you and simply answer those ques-
tions.

Q. (Question repeated). A. I didnt receive this
check on the contract we had with him. I received
it on account.

20 Q. When you were before the Board of KEducation
yvou stated to them that there was money due you on
the school contract? A. I don’t know that I stated
there was money due on the school. I stated there
was money due us by Stout and he hadn’t paid us
anything from the school, and he owed accounts of
long standing, so he owed the school money. 1 said
that.

Q. When you received that check you accepted it
and applied it on materials furnished to that school,

30 did you not, Mr. Gulick? A. No, sir, I—

Q. Xou didn’t? A. No, sir, I accepted and ap-
plied it on accounts older than the school, because
there wasn’t any specific account where to apply it.

Q. When did you apply it to the general account?
That 1s what you mean? A. Yes.

Q. When did you apply it to the general account?
A. As soon as I received the check I returned the
check to the bookkeeper and he applied it on the ac-

count.
40 Q. The bookkeeper did? A. Yes.
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John H. R. Gulick—Cross.

Q. You didn’t give any directions to the book-
keeper? A. The bookkeeper had knowledge that
any time Mr. Stout—

Q. Answer the question. Did you give any direc-
tions to the bookkeeper? A. No, sir, not—

Q. You didn’t? A. No, sir, not where to apply it.

(). Did you tell the bookkeeper it came from the
Middlebush School payment? A. No, sir; I didn’t. 1¢
- Q. You at that time expected to furnish all of the
material which you had contracted to furnish for the
Middlebush School, did you not? A. Yes, sir.

(). And the total amount of that was upwards of
$8,000.00, $3,600.00, I think? A. That was with the
extra outside of the contract.

Q. The extras had been furnished at that time,
had they not? A. As of October 12th, yes.

Q. The credit of $8,000.00 which you have attach-
ed to the bill, or appears in the bill of complaint 20
here, is not a payment, but is a credit for materials.

Is that right?

The Court: Do you mean $1,800.007
Mr. Reger: Yes, sir.

Q. $1,800.002 A. Yes, that is a credit for ma-
terials.

(). When did you apply that eredit of $1,800.007 30
A. We had to apply the credit of $1,800.00 when we
filed the lien.

(). When did you make the application on your
books? A. The application was made on the books
just before we got ready to file the lien.

Q. When was that? A. When was it?

Q. Yes. A. Well, I think the lien was filed some-
wheres in October, October 20th, I think.

(). How much was charged on your books against

40
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John H. B. Gulick—Cross.

Mr. Stout at the time you received this $8,000.00 for
materials furnished on the Middlebush School job?
A. There was a charge on the books of $8,690.53,
less $1,800 credit.

Q. I understood you to say the $1,800.00 credit
was not applied until later? A. The $1,800.00 credit
was applied just before the filing of the lien.

Q. It was later than the time when you received
the $8,000 check, of course? A. Yes, sir; the lien
was filed October 20th.

By the Court:

(). The question is whether you applied the credit
of $1,800.00 after you got the check for $3,000.00? A.
I believe it was after.

Q. You knew, did you not, that Mr. Stout had giv-
en a surety bond for the performance of the con-
tract on the Middlebush School? A. Yes, sir.

Q. You knew that under that bond the Surety
Company would be obligated to pay the claimants
for the materials, didn’t you? A. No, sir; I didn’t
know at that time.

Q. When did you learn that? A. I learned that
from my counsel later, as this case came up. .

Q. When you went before the Board of Iduca-
tion, did you not then state that you had not then
received a cent on this job, and that you must have
some money? Didn’t you say that? A. I stated to
them I must have money, yes.

Q. You told them that? A. Yes.

(. And didn’t you say you hadn’t received a cent
on the job? A. I don’t remember saying that, sir.

Mr. Reger: 1 ask counsel to produce the order.

Mr. Gerber: It is not here now.




John H. R. Gulick—Cross.

(). 1 show you a paper purporting to be a copy of
an order, and ask you if that is the form of the order
which you presented to the Board of KEducation? A.
I believe it is, sir.

Mr. Reger: I offer it in evidence.
Mr. MeGoogan: No objection. 10
By the Court:

(). That is a copy of the order signed by Mr. Stout
and given to you, is it? A. Yes, sir.

Said order is marked Kixhibit D-1.

3y the Court:

20

Q. When the Board refused to honor that order,
what was done with the order? A. The order was
left with the clerk, of the Board.

. You received an additional payment on this ac-
count from the Middlebush School moneys, in No-
vember, did you not, Mr. Gulick? A. If I remember
correctly, we received money after this $8,000.00
from Stout, yes, sir.

(. How much did you receive? A. The amount
of money due from the Finderne lien— 30
Q. How much was it? A. I received in cash on

November 1st, at my house, I received $6,836.70.

(). You received that? A. Yes, sir.

(). Where did that money come from? A. That
money was delivered at my house by Theodore
Potts, sir. ,

(). It was part of a payment made on the Middle-
bush School, wasn’t it? A. No, sir, it—

Q. It was not? A. No, sir, it was paying off the
lien Grover & Gulick had on the Finderne School. 40
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John H. R. Gulick—Re-Direct.

Q. Do you know where the money came from? A.
No, sir, it was cash.

Q. It was cash? A. It was.

Q. Do you know where Mr. Potts got the money
from? A. He said from Mr. Stout.

Q. From Stout? A. Yes, sir.

(. Did he say that Mr. Stout got it from the Mid-

10 dlebush School? A. He did not.

Q. You knew it came from the Middlebush School?
el dudenor :

Q. You applicd it on the Finderne School? A.
Yes.

By the Court:

Q. A lien had been filed for that claim? A. Yes,
SiT.

20

Re-direcet Examination by Mr. McGoogan :

Q. Did you serve the lien claim yourself, Mr.
Gulick?  A. Yes, I did.

Q. If T show it to you can you tell on what date
yvou served it on the clerk of the Board? A. Yes, sir.

Q. (Paper shown witness). Can you tell us the
date on which it was served? A. The date on which
it was served was October 20, 1926.

30 . How do you fix that date? A. I fix that date
because I went to Dayton Oliphant, who was the
attorney for Grover & Gulick, and he made out this
lien claim and gave it to me, and I went to—or he
told me to serve that on the Clerk of the Board of
Education, and that was Mr. Gibson, and [ went
right over from Mr. Oliphant’s office to Mr. Gibson’s
home, and within two hundred yards of Mr. Gibson’s
home I met him coming up the road leading a cow
and I stopped him and gave him this paper.

40
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Gilbert Stout—Darect.

Q. At that time? “A. Yes.
Q. On the road? A. Yes, sir.

By the Court:

Q. And that is the way you fix the date? A. Yes,
SiT.

(). How does that fix the date? A. 1 delivered 1t 10
the same day it was made out at Mr. Oliphant’s
office.

Q. That is how you fix it? A. Yes, sir.

(. And the date was? A. October 20, 1926.

(). That was the date it was made out? A. Yes,
SIT.

Q. You delivered it to the Clerk on October 20th?
A. Yes.

(). There was no meeting of the Board that day?
A. Not to my knowledge, sir. 20

Complainants rest.

GILBERT STOUT, a witness produced on behalf
of the defendants, being duly sworn, testifies as fol-
lows :

Direct Examination by Mr. Reger:

Q. Mr. Stout, you are the contractor, or you were 30
the contractor, for the erection of the Middlebush
School for the Board of Education of Franklin town-
ship? A. I was.

(). Did you before beginning work apply to the
Metropolitan Casualty Insurance Company for a
surety bond? A. Yes.

Q. I show you a paper purporting to be an appli-
cation for a bond, with an agreement of indemnity
attached— A. Yes.
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Gilbert Stout—Direct.

Q. And I ask you whether or not that is the ap-
plication you signed, and the agreement which you
signed, and whether that is your signature? A. It
18.

Q. That is your signature? A. Yes, it is.

Mr. Reger: I offer that in evidence.

10

Mr. McGoogan: 1T object to the offer of the ap-
plication, first because it has no binding effect upon
the complainants; and secondly, upon the ground
that if it contained an assignment it is void under
Section 6 of the Act, which provides that the lien of
any laborer or material man shall have priority over
any —

The Court: I understand that the purpose for
20 which it is offered is to show the right to subroga-
tion?

Mr. Reger: Yes, sir.

The Court: I will admit the paper, and leave the
question of its effect upon your client to be argued
at the conclusion of the hearing.

30 Said document is marked Exhibit D-2.

(. Prior to the payment which you received on
this contract on September twenty-fifth or sixth or
seventh, had Grover & Gulick applied to you for a
part of the money which was due you under this
contract? A. Yes, sir.

Q. Did you pay them a part of the money which
you received under this contract? A. Yes, sir.

Q. You paid them—

40
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Gilbert Stout—Darect.

The Court: That already appears, Mr. Reger.

(). At that time did you direct them as to how they
should apply it on your account? A. No.

Mr. McGoogan: Objected to as leading.
The Court: Well, if you object—
Mr. MeGoogan: 1 will withdraw my objection.

Q. Did you? A. No.

Q. When did you receive an additional payment
under this contract? A. I don’t remember the ex-
act date.

Q. Was it in the month of October, do you know?
A. The latter part of October or the first part of No-20
vember, I would say.

Q. Did you pay any part of that money which you
then received, and which has been testified to have
been $10,896.00, to Mr. Gulick? A. I sent it to Mr.
Gulick through Mr. Potts.

Q. How much did you send? A. Between six and
seven thousand dollars. e

Q. Do you know whether Mr. Gulick had any
knowledge as to where this money came from? A. 1
don’t. 30

(). What negotiations did you have with Mr. Gu-
lick before this first payment was given, with refer-
ence to payments on this job? A. I signed an order
for payment.

Q. Anorder for payment? A. Yes.

Q. Did you go to the Board with Mr. Gulick to re-
ceive this payment? A. No.

Q. When did you give the check for $8,000.007 A.

I don’t remember the date.
4()




Gulbert Stout—Darect.
By the Court:

Q. On the day that it bears date? A. The check?

Q. Yes. A. No, if I remember, it was on a Sat-
urday I made out the check and dated it the follow-
ing Tuesday.

Q. Why did you do that? A. I didn’t have the

10 money, and I knew there was a payment coming
Monday from the Middlebush &chool.

Q. Did you tell Mr. Gulick? A. What?

Q. Did you s:ate to Mr. Gulick the reason you
dated it on Tuesday? A. Yes.

(). What was the reason you gave him? A. That
the payment was coming from the Middlebush
School on Monday, and I dated it on Tuesday so I
could make a deposit.

Q. How did you know you were to receive a pay-

20 ment on the Middlebush School? A. Mr. Gulick told
me.

Q. He told you? A. Yes, sir.

Q. Did you make any further statement to him as
{o the check you were giving him for $8,000.00, than
what you have testified to? A. Not to my knowl-
edge, no.

Q. State everything you said to him about the
check of $8,000.00?2 A. Well, I guess I have said
about all. He told me I was going to have a pay-

30 ment on the Middlebush School. He told me on the
Saturday. He said I could get that at Mr. Laird’s
store on the Monday. 1 told him I would make out a
check and date it to him Tuesday, and if he heard
from me not to cash it, I would let him know if I
didn’t get the check, so he wouldn’t get it cashed.

Q. If you did receive the check, then you were not
to notify him? A. No.

(). But if you didn’t receive the check, then you
were to notify him not to use the check? A. Yes.

40
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Conrad Icke—D:irect.

. That is what was said? A. Yes.
. Did you communicate with him at all? A. I
don’t remember it, no.

Mr. MeGoogan: No questions.
CONRAD ICKE, a witness produced on behalf of

the defendants, being duly sworn, testifies as fol-
lows:

10

Direct Examination by Mr. Reger:

Q. Mr. Icke, where do you live? A. Franklin
Eanlk.

(. Are you a member of the Board of Education
of the Township of Franklin? A. Yes, sir.

(. Were you present at the meeting of September 20
25th? A. Yes.

Qo 1926%° AL Yes siv.

Q. Did you see Mr. Gulick of the Grover & Gulick
Lumber Company at that meeting? A. I did.

{y. Did you have any conversation with him at
that time? A. Yes.

(. Will you state what that conversation was?

A. Well, Mr. Gulick says to me, he says, ‘‘I furnish-
ed in the neighborhood of $15,003.00 worth of ma-
terial and I haven’t had a cent of Mr. Stout yet, and 30
I got to have the money, and I got to have it today.’’
I said, ‘“Today 1s Saturday; you couldn’t cash a
check; you had better go to see the custodian the
first thing Monday morning and get him to go down
with you and see if there is a check, and he can turn
it right over to you.’’

Q. Did you see the order which he presented? A.
He had a paper in his hands I supposed to be the
order; I didn’t read it.

40
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Conrad Icke—Cross.
Conrad Icke—Re-Dairect.
John L. Totten—Direct.

Cross-Kxamination by Mr. MeGoogan :

(. But the Board did not honor the order, did it?
A, 'No, str,

10 Re-Direct Examination by Mr. Reger:

Q. You did pass the payment of $10,494.047 A.
Yes, we did that.

JOHN L. TOTTEN, a witness produced on behalf
of the defendants, being duly sworn, testifies as fol-
lows:

Direct KExamination by Mr. Reger:
20
Q. Mr. Totten, where do you live? A. Middle-
bush.
Q. Are you a member of the Board of Kducation
of Franklin Township? A. Yes, sir.

The Court: Is there anything you desire to bring
out by this witness that is different from what was
brought out by Mr. Icke?

30  Mr. Reger: It is simply corroboration.

The Court: I am unable to see that anything he
testified to was necessary to the case, or that he
added anything to what was brought out by the
complainants’ proofs.

Mr. Reger: I can’t bring anything further out by
this witness. Is it admitted that the building was

completed by the Metropolitan Casualty Insurance
40 Company?




Fred T. Flynn—Durect.

Mr. McGoogan: I am not prepared to admit that,
as to how i1t was completed,—what arrangements
the company had with the Board. If Mr. Reger will
tel me what he wants I may admit it without any

proofs.
F’ Mr. Reger: Here is the contract.
' 10
Mr. McGoogan: I have no objection to the admis-
sion in evidence of this copy of the contract, dated
December 20, 1926, between the Metropolitan Cas-
ualty Insurance Company of New York and the
Perth Amboy Construction Company of Perth Am-
boy, New Jersey.
- Mr. Reger: I offer it in evidence.
[ Said copy of contract is marked Exhibit D-3. 20

FRED T. FLYNN, a witness produced on behalf
of the defendants, being duly sworn, testifies as
follows:

Direct Examination by Mr. Reger:

The Court: You admit, Mr. McGoogan, that the
contract was completed by the Surety Company, 30
f through the instrumentality of this subsequent con-
tract?

Mr. McGoogan: Yes, sir, I do.

Q. [Can you state what the cost was to the Metro-
politan Casualty Insurance Company, of the com-
pletion?

The Clourt: How is that material? 40
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Fred T. Flynn—Cross.

Mr. Reger: It would show that it was in excess of
the original contract price, of which they had become
surety.

The Court: I don’t think it is material, but you
may put it in.

10

A. The figures are here in the file. I think the
amount to date is about $19,000.00.

Q. In excess of the contract price? A. In excess
of the original contract price.

By the Court:

Q. What do you mean by that? A. The difference
between the amount in the hands of the School
20 Board and what we had to pay the contractor to
complete, plus the amount we paid for outstanding
bills, material and labor.
Q. You mean your total payments amounted to
approximately the sum of $70,000.00? A. Approxi-
mately that, yes.

(Cross Examination by Mr. McGoogan:

Q. Did your company use materials that were left
30 on the job by the defaulting contractor? A. That I
don’t know, there were materials left on the job, and
we left the work to the Perth Amboy Construction
Clompany, and the consideration was that they would
be allowed those materials.
Q. You don’t know whose materials were used or
how much? A. No, I don’t.

The Court: Is it admitted by counsel “on both
_ sides that there are no other lien claims?
40 Tyt
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Exhibits,

Mr. Reger: 1 know of none. The Surety Com-
pany, I understand, has paid the other claims.

The Court: The answer which was filed by Mr.
Williamson, with Mr. Vandewater as solicitor, is
there no one here representing Mr. Williamson?

Mr. Reger: I believe not. I think we can show 1
by proof that the claim was paid, if your Honor de-
sires it.

The Court: I think that had better be made, Mr.
Reger.

Mr. Reger: Is it admitted that all other claims
have been paid?

Mr. McGoogan: Yes, so far as we are concerned. 20

Mr. Reger: 1 offer in evidence the check to Gro-
ver & Gulick Lumber Company, dated September 28,
1926, for $8,000.00, made by Gilbert Stout.

Said check is marked FKxhibit D-4.

Mr. Reger: We rest.

Case Closed. 30

EXHIBITS.

Page.
(-1—Contract between Board of Education and
Gilbert Stout, in the sum or $72,185.00,

datedsJuliza9 s1926 5 ol r e 25
(C-2—Bond, Metropolitan Casualty Insurance
Company to Gilbert Stout ............. 25
40
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(C-3—Lien Claim of Complainants for $6,390.53,
filed with Board October 20, 1926 ...... 26
C-4—Delivery Slips of Grover & Gulick ....... 32
D-1—Order, Copy of Stout to Gulick ......... 37
D-2—Application for bond, by Stout ......... 40

D-3—Contract, Metropolitan Casualty Insur-
ance Company and Perth Amboy Con-
struction Company, dated December 20,
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D-4—Check for $8,000.00, Stout to Grover &
Gulick Lumber Company, dated Septem-
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Filed March 19th, 1928.
IN CHANCERY OF NEW JERSEY.

\

Between Jou~x B. Grover, et al., 10
Complainants,

and
Boarp or Epucarron or Town-
sHI1P CF FRANKLIN, et al.,
Defendants.

i
ON FINAL HEARING.

~ Clonelusions.

MR. LOUIS GERBER and MR. JAMES J. MecGOO-20
G AN, for Complaiants.

MR. JOHN F. REGER, for Defendant, Metropoli-
tan Casualty Insurance Co., ete.

BUCHANAN, V. C.:

Defendant Stout contracted with defendant Board
of Kducation to build a public school house at Mid-
dlebush, for $72,185.00. He gave bond to the Board
in this sum, with defendant Metropolitan Casualty 30
Insurance Company as surety therecon, for the faith-
ful performance of the work and the payment of all
sub-contractors, material men and laborers, sub-
stantially in accordance with the provisions of Chap-
terd o P Lt 1908 s 2,

Complainants furnished the lumber and mason
materials, for the price of $6,890.53. On October
20th, 1926, they filed notice of lien claim for this
amount, and thereafter filed their bill in this cause
against the contractor and the Board, to enforce 40




Conclusions.

such lien claim, under section 8 of the Municipal
Lien Aect, (Rev. 1918).

One or two subsequent lien claimants later applied
and were made parties to this suit,—also the defend-
ant Insurance Company.

Stout abandoned the contract about November
15th, and the Insurance Company, as surety, took it

10 over. The Board of Education had still in its hands

over $50,000.00 of the contract price. On December
20th the Insurance Company contracted with Perth
Amboy Construction Company to finish the job for
some $53,000.00,—the latter to use, and the In-
surance Company to pay for, the materials thereto-
fore delivered on the job, including complainants’
lumber, ete.

About September 27th, the Board had made a pay-
ment of $10,4¢4.04 to Stout on account of the con-

20 tract, and on September 28th, Stout had paid to com-

plainants, out of the funds so reccived, $8,000.00.
Stout was already indebted to complainants to the
amount of $30,000.00 on open account, in addition to
the indebtedness on this Middlebush school job and
complainants applied this payment of $8,000.00 on
account of that prior indebtedness. About October
30th the Board paid another sum of over $10,050.00
to Stout on account of this contract, out of which
Stout paid $6,000.00 to complainants, who applicd it
also to the open account.

The contract was duly completed and accepted.
The other lien claimants have been paid. The fund
in the hands of the Board should be paid to the In-
surance Company, less the claim of complainant for
the £6,890.53, if that claim be valid.

The Insurance Company contends that the com-
plainants’ lien claim must be deemed to have been
paid out of the moneys received from Stout in Sep-
tember, inasmuch as complainants knew that Stout

40 was making this payment out of moneys received by
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Stout from the Board on account of the very build-
ing contract for which the Insurance Company was
surety. (The Insurance Company’s contract was one

of guaranty in the nature of suretyship: the In-
surance Company will hereinafter be called the
surety company.)

r Admittedly the question is of novel impression in
New Jersey. It has been considered in a number {()
of cases cited by the defendant surety company, de-
cided in some of the Western States, and 1t seems
that the weight in number of those decisions is to the
offect that complainants under the circumstances of
this case, were equitably bound to apply the Sep-
tember payment to the debt due on the school build-
ing, since they knew that the payment came from
moneys received on the school building contract,—
although in the absence of such knowledge complain-
ants would not have been under such duty. 20

The difficulty in the way of accepting these adjudi-
cations as authoritative is that they assume, with-
out proving, that such an equity exists in favor of
the surety.

As between debtor and creditor it is the debtor’s
legal right to direct that any payment he makes
shall be applied to whichever of two or more debts
he chooses; equally it is the creditor’s legal right to
select the application if the debtor fails to do so at
, the time of payment. Terhune v. Colton, 12 ENE 60
f Eq. 232, at 237; aff’d 1d. 312, af 320. These twe
rules of law are well established not only in New
Jersey but generally. See lut “Payment,”” 30 Cyc.
1228, et seq.; 21 R. C. L. 88 et seq.

It is also well established that these two principles
are equally the law, as a general rule, notwithstand-
ing that there be a surety for one of the debts, like
all rules there are some exceptions to it but as a
” general rule a surety has no right to insist that a
debtor shall pay the debt guaranteed by the surety 40
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instead of an unsecured debt; nor has he a right,
where the debtor makes a payment to a creditor
without direction as to which debt is to be credited,
to insist that the creditor apply the payment to the
secured debt instead of the unsecured debt. 30 Cyec.
1234 21 R. C. L. 108; 32 Cyc. 170, tit. Principal and
Surety; 28 C. J. 1005, tit. Guaranty; Pingrey, Sure-

10 tyship & Guaranty, Section 97; Stearns, Suretyship,
3d ed., Section 96, p. 134; Wailcox v. Fairhaven Bank,
89 Mass. 270, at 274.

This general rule is quite logical. A surety is a
contingent creditor. If and when he pays the debt
which he has guaranteed, he becomes a creditor and
stands in the shoes of the creditor whom he paid;
but he has no greater rights, and theve is no reason
why he should have. As between two ordinary ered-
itors neither one has a greater right than the other

20 to insist on his debt being paid; a debtor has a right
recognized in equity as well as law to prefer a cred-
itor,—except to the extent that bankruptey statutes
interfere. So assuredly a contingent creditor would
have no greater right than an actual creditor.

As has been said, there are exceptions to this gen-
eral rule. They are variously stated in the different
opinions and texts, but it is conceived that they
are not susceptible of classification under any prin-
ciples other than this; that where circumstances

30 exist such as give rise to superior equities in favor
of the surety, the legal rights of the debtor and cred-
itor, above stated, will be subordinated to such rights
of the surety. In other words, they are not legal ex-
ceptions to a legal rule, but cases where equitable
rights arise to override legal rights.

For instance it is said by some of the authorities
that where the money which i1s paid to the creditor
1s the very money for the payment of which a surety
1s surety, the surety has the right to insist that the

40 payment shall be applied to that debt instead of to
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another indebtedness—and Merchants Ins. Co. v.
Herber, 68 Minn. 420, is cited. In that case Herver
was an agent of the Insurance Company,—and un-
der his contract was to collect premiums, which were
the property of the Insurance Company, and remit
them to the Company. A surety gave bond for the
faithful performance by the agent of his duties. The
first month, the moneys collected by the agent and
remitted to the company, were by the agreement of
both applied to the discharge of a prior indebted-
ness of the agent to the company, on which the sure-
tv was not liable; the next month’s collections were
applied to the indebtedness due the first month;
and so on; leaving an unpaid balance at the end of
the agency, although in fact the agent had remitted
to the company all the moneys he had collected dur-
ing the term for which the surety was liable. The
Court determined and rightly so, that the surety was 2(
not liable for the unpaid balance due to the company
from the agent; the Court says that the surety was
equitably entitled, so far as his liability was con-
cerned, to have the remittances by the agent applied
so as to extinguish the surety’s liability. It would
seem, however, that no equitable principles were
really mvolved; the surety was discharged on pure
legal principles; the agent had in fact done that
which the surety had bound himself that the agent
should do, namely to remit to the company all mon- 30
eys of the company collected by him during the year
of his agency.

It seems to be upon this so-called principle of the
surety’s right to direct the application of the pay-
ment of the very money for the payment of which he
1s liable, that the Western States reach their result
in the cases similar to the case now sub judice. Let
us see whether the circumstances are analogous to
the Minnesota case; or whether under the circum-
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stances of the present case, the surety has an equit-
able right superior to the legal right of the creditor.

It is conceded by all that if the payment made by
Stout to the materialman lien claimant had been
made out of Stout’s own money,—say out of a legacy
received by him,—the surety would have no right to
insist that the payment should be applied to the debt

10 on the Middlebush school for which it was surety.

In fact it was made out of moneys received by Stout
from the School Board, as a payment due him under
his contract.

But the moment the money was paid over to Stout
by the Board, it became and was his own money,—
money which he had legally earned and which be-
longed to him alone; just as much as any other
money he could have. It was not the money of the
lien claimant,—hence the case is not like the Minne-

20 sota case. Neither was it the money of the Board,

or of the surety company. Stout had made no as-
signment to the surety company. (There is a clause
in Stout’s agreement or application for the bond,
which purports to operate as an assignment by Stout
to the surety company, in the event of a breach or
default by Stout, of all moneys then in the hands of
the Board due or to become due to Stout under the
contract,—but at the time of the payment by Stout
to the lien claimant Stout had not defaulted on the

30 contract.)

Not only was it Stout’s own money, but there is
nothing in the case from which this Court can find
that the surety company had any right or interest
therein. Stout had made no promise or agreement
either to the board, or to the surety company, or to
the materialman, that he would apply moneys re-
ceived by him from the Board primarily to the satis-
faction of claims of laborers-and materialmen on the
Middlebush school job. Neither is there any pro-

40 vision in the Mechanies Lien Act, (Municipal
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Mechanics Lien Act. Rev. 1918, p. 1241), or in the
statute under which the surety bond was given, (P.
L. 1918, p. 203), nor in any other statute to which
the attention of the Court has been directed, requir-
ing either the contractor or the contractor’s credi-
tors, to make such primary application of moneys
received by the contractor on his contract,—mnothing
either expressed or arising by necessary implication. 1

All this being so, how can this Court read into the
statute a provision which the legislature has not
enacted; or upon what grounds can the Court say
that natural justice or equity requires a judicial ex-
tension of legal or equitable principles so as to ac-
Comphsh that result for the benefit of the surety?

It is conceded by the surety company, and by most,
if not all, of the authorities upon which it relies,—
indeed no contention has ever been made to the con-
trary by any Court or text writer so far as this Court 20
1s aware, —that the moneys received by Stout from
the Board are so far Stout’s own money, unencum-
bered by any rights of others, that he could use such
i moneys to pay ereditors who were entire strangers
to the school house contract, even though such credi-
tors knew the source of the moneys paid to them, and
that the surety could not be heard to complain. This
admission, it would seem, is fatal to the maintenance
of the surety’s claim; for if either the Board or the
surety ccmpany had any equitable right in the 30
moneys, after they were paid by the Board to Stout,
to require Stout to pay or distribute such moneys
in liguidating debts which he owed for labor or ma-
terials on the school house contract, it would be just
as much of a wrong for Stout to use it in paying an
antecedent debt to a stranger as to use it in paying
. an antecedent debt to the present lien claimant. Con-
versely, if Stout by using the money to pay an ante-
cedent debt to a stranger would not violate the al-
leged equitable right of the Board or of the Surety 40
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Company, he could not violate such alleged right by
paying an antecedent debt to the lien claimant. A
right which could be violated in the one instance and
not in the other, (unless it be created by statute or
arise out of some special contract or dealings be-
tween Stout and the Board or the Surety Company),
—is a right of a kind of which this Court has no
10 knowledge. |
Indeed we may go one step further. If this Court
had the power to create such a hybrid right, why
should it exercise that power in the present instance?
What sound argument is there for asking the Court
to read such a provision into the statutes, or to ad-
judicate that a special equity to that effect arises in
favor of the surety company in the present case’?
First, as to the contention which has been made in
some instances, that even where no surety is in-
20 yolved, the contractor is bound to use the moneys re-
ceived by him on the contract, in paying the debts
incurred by him on the contract. It is not apparent

why there should be any greater legal or equitable
restriction placed upon a building contractor as to ,L

what he shall do with the money he earns and has
paid to him, than would be the case in any other
business of similar nature. If A. as purchaser and
B. as manufacturer enter into a contract for $109,070
worth of tires, it has never been contended that B.
should be required to utilize the payments he re-
ceives from A. solely or primarily in paying for the
cotton and rubber and labor used in the making of
those particular tires.

Such a restriction, if it generally existed, would
obviously be difficult of enforcement,—would be pro-
ductive of a great amount of litigation, and would
impose an almost intolerable handicap to business.

It may be thought that the existence of the Me-
chanics lien statute destroys the analogy between the

40 two cases,—but why? That legislation was designed
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to benefit laborers and materialmen on building con-
tracts but it was not intended to impose any undue
hardship on the owner,—mnor does it. It does not
make the owner liable for anything further than the
contract price he agrees to pay,—unless he disre-
gards the provisions of the act. Under the Municipal
Mechanics Lien Act the lien is given only on the
unpaid funds remaining in the hands of the munici-
pality,—and so also in the general Mechanics Lien
Act if the owner files his contract, the materialmen
and laborers have no lien, and can acquire no rights
to anything but the moneys remaining unpaid in the
owner’s hands.

Secondly, from the standpoint of a surety being
imvolved. Here again it would be equally inadvis-
able to adopt such a restriction, generally, in all
businesses,—nor has any such contention been urged,

10

—mnor 1s there any reason why it should be adopted. 20

As has been seen, a surety is only a contingent credi-
tor, and fundamentally is not entitled at most to any
greater rights than an actual creditor,—and no one
creditor has any greater right to payment than any
other. No one is compelled to become a surety; he
does so voluntarily (either for or without compensa-
tion) and has it open to him to demand some special
agreement or protection for himself, if he thinks
best, before becoming surety.

What is there in the case of a building contract 30

that should require any different rules?

It is true that the statute requires that a munici-
pality shall require a contractor to furnish a bond to
insure the payment of all laborers and materialmen,
and further enables such laborers and materialmen
to recover from the surety who executes such bond,
in the event they do not receive payment from the
contractor or the municipality. This gives to the
laborers and materialmen a right and an assurance

of payment which they did not have prior to the40(
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statute, and it might not be unfair to them for the
legislature to require of them that they apply all
payments received by them out of moneys paid by
the municipality on the particular contract to the
liquidation of claims arising out of that contract.
But the legislature has not done this, so far,—and it
1s not perceived that there is anything inequitable or

10 contrary to natural justice to the sureties in this
legislative omission. There is no legal or other
compulsion on a surety company to enter into such
surety bonds; when surety companies do so, they do
so for compensation, and are at liberty to insist, as
a condition to their becoming sureties, upon special
agreements or arrangements for their protection.
They might require for instance that the instalments
of contract price be paid by the municipality to the
contractor and the surety jointly, so that the surety

20 could control the application of such moneys. If
the municipality or the contractor should refuse
such an arrangement, the surety company need not
2o on the bond. If it does go on the bond, without
any such arrangement, it does so as a matter of
business and for the sake of the fairly high pre-
miums exacted.

It is concluded therefore that in the instant case,
the lien claimant’s claim has not been paid, and
that the surety company has no legal or equitable

30 right to insist that it must, so far as concerns the
surety company, be deemed to have been paid.

Perhaps it should be said that some contention
was made by the surety company, that the payment
in question was not applied by the lien claimant to
the antecedent debt. The proofs showed that it was
so applied and credited on the creditor’s books at
the time 1t was received; the most that could be ar-
gued was that this was done by the bookkeeper with-
out the special direction of any officer of the cred-

40 1tor company. But this would not be material: ob-
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viously such act was the act of the company by its
agent, and was accepted and thereby ratified by the
company.

Moreover, even if there had been no application
by the creditor, the result would be the same, for of
course the antecedent debt was older than the lien
claim debt, and under the law in this State if a pay-
ment be made without application by either debtor
or creditor, the law will direct its application either
to the older debt or to an unsecured debt instead of
a secured debt. Terhune v. Colton 12 N. J. Eq. 232,
at 238; Id. 312, at 320.

It is also argued by the surety company that an
express declaration by the debtor as to the applica-
tion of the payment is not necessary: it is sufficient
if the intent clearly appear from the circumstances.
That is true,—except that there must be some suf-
ficient communication of that intent to the creditor.
Terhune v. Colton, supra, at p. 237. There 1s no
reason for such an argment in the instant case, how-
ever, for the debtor (Stout) was called as a wit-
ness, and not only testified that he made no direction
as to application of the payment, but did not even
claim that he had had even an undisclosed intent
that application should be made to the debt on the
Middlebush School, or that he had ever had any ob-
jection to the application which was made by the
creditor.

The lien claimant is entitled to decree for its lien
claim; the surety company is entitled to the bal-
ance of the moneys in the hands of the Board, un-
der its right of subrogation to the rights of the con-
tractor, having as surety performed the contractor’s
obligation, and having paid the other lien claimants.

10

20

40




Filed April 3rd, 1928,

IN CHANCERY OF NEW JERSEY.

*»\*——‘Mw h
Between Joun~ B. GROVER, et al.,
10 Complainants,
and On Bill, ete.
Boarp or Epvcarion or Town- Final Decree.

SHIP OF FrRANKLIN, et al.,
Defendants. J

This matter coming on to be heard, on notice, in
the presence of Louis Gerber and James J. Me-
Googan, solicitors for the complainants, and John F. :

20 Reger, solicitor for the defendant Metropolitan (Cas- ;
ualty Insurance Company of New York, and no one
appearing for the other defendants :

And it appearing to the satisfaction of the court
that the defendant Board of Education in the Town-
ship of Franklin in the County of Somerset, in this
state, on July 9, 1926, entered into a contract in
writing with the defendant Gilbert Stout for the
erection of a public school building in said Township
of Franklin wherein said Gilbert Stout agreed to

30 erect said building for $72,185.00; that said work
constituted a public improvement and was not com-
pleted by said contractor, but was completed by the
defendant Metropolitan Casualty Insurance Clom-
pany of New York; that said defendant Metropoli-
tan Casualty Insurance Company had given its bond
to said Board of Education of the Township of
Franklin for the performance of said contract be-
tween said Board and Gilbert Stout ; that said work
was accepted by said Board of Education on Janu- i

40 ary 9, 1928, and that there is a balance of $50,794.49
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Final Decree.

in the hands of said Board, remaining after the pay-
ment of $21,390.51 to said Gilbert Stout under said
contract. '

And it further appearing that the complainants on
October 20, 1926, filed with said Board of Education
of Township of Franklin their notice of lien claim
for $6,890.53, the amount due them from said Gilbert
Stout, for the value of materials furnished in the
erection of said building under said contract; that
said claim 1s a just lien for materials furnished in
the execution of said contract; that said claim was
duly filed ; that there is due from the defendant Gil-
bert Stout to the complainants the sum of $6,890.53
with interest from October 30, 1926, and that said
defendant Metropolitan Casualty Insurance Com-
pany of New York is entitled to the balance of the
moneys in the hands of said Board of Education un-
der its right of subrogation to the rights of said
contractor Gilbert Stout, having as surety on his
said bond performed his obligation under said con-
tract, and having paid the other lien claimants; and
no cause being shown or appearing to the contrary:

It is thereupon, on this twenty-seventh day of
March, 1928, ordered, adjudged, and decreed, that
the defendant Board of Education of the Township
of Franklin, in the County of Somerset, do forthwith
pay to the complainants, or their solicitor, out of the
moneys remaining unexpended under said contract
the sum of $6,896.53, being the amount for which
said complainants filed their notice of lien claim,
with interest at six per centum per annum from Oc-
tober 20, 1926, to date amounting to $581.10.

It is further ordered, adjudged and decreed, that
the defendant Metropolitan Casualty Insurance
Jompany of New York do forthwith pay to the com-
plainants or to their solicitor their costs of this suit
including a counsel fee of $300.00 which 1s hereby
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allowed to said complainants, and to be taxed by the
clerk in said costs.

Respectfully advised,
MavLcorm (G. BucmaNAN, V. C.
E. R. WaLkzg, C.




Filed June 23rd, 1928.

IN CHANCERY OF NEW JERSEY.

S
Between JoaN B. Grover and

Joax H. R. Gurick, Part-
ners, Trading as GrovEr & 10
Gurick LumBeEr CoMPANY,
Complainants,
and

Tae Boarp oF KDUCATION OF
THE TowNsHIP OF FRANKLIN
1~ THE COUNTY OF SOMERSET,
GiserT Stout, THE METRO-
poLITAN CasvarLty INSUR-
axce Company oF NEw
Yorx, et al.,

On Bill, ete.
= Notice: ol Ap-
peal.

20

Defendants.

=

The Defendant, The Metropolitan Casualty In-
surance Company of New York hereby appeals from
the final decree made in the above entitled cause
on March 27th, 1928, and from the whole and every
part thereof, to the Court of Errors and Appeals in
the Last Resort in All Causes.

Dated June Tth, 1928. 30

Jou~x F. REGER,
Solicitor for and of Counsel with Defendant, The
Metropolitan Casualty Insurance Company of
New York.

T conceive there is good cause for appeal in the
above entitled cause.
: JorN F. REGER,
Of Counsel with Defendant, The Metropolitan Cas-
walty Insurance Company of New York. 40




Filed July 17th, 1928.
IN CHANCERY OF NEW JERSEY.

) ' )
Between Joun B. Grover and

Joun H. R. Gurick, Part-
ners, Trading as Grover &
Gurick Lumser Company,
Complainants,
and

10 : :

On Bill, ete.

FAmondod Notice
of Appeal.

Tar Boarp or Ebucartiox OF
THE TowNSHIP 0F FRANKLIN
IN THE COUNTY oF SOMERSET,
GiBERT StouT, THE METRO-
POLITAN CasuaLty “INSUR-
ANCE ComMPANY  oF Ngw
Yorx, et al.,

Defendants.

20
The Defendant, The Metropolitan Casualty Insur-
ance Company of New York, hereby appeals from
the final decree made in the above entitled cause on
March 27th, 1928, by his Honor, Edwin Robert Walk-
er, Chancellor of the State of New Jersey on the
advice of the Honorable Malcolm (3. Buchanan, Viee
Chancellor, and from the whole and every part
thereof, to the Court of Errors and Appeals in the
Last Resort in All Causes,
30  Dated June 7th, 1928,
Joux F. Rucer,
Solicitor for and of Counsel with Defendant, The
Metropolitan Casualty Insurance Company of
New York.

I conceive there is good cause for appeal in the
above entitled cause. ,
; Joux F. Reucer,
Of Counsel with Defendant; The Metropolitan Cas-
4(0) ualty Insurance Company of New York.

o




Filed June 26th, 1928.

NEW JERSEY COURT OF ERRORS AND

APPEALS.

Between Joun B. Grover and
Jorx H. R. Guuick, Part-
ners, Trading as Grover &
Gurick Lumser CoMPANY,

Complainants-Appellees,
and

Tuar Boarp or Ebpuvcation oF
THE TowNsHIP oF FRANKLIN
IN THE COUNTY OF SOMERSET,
et al.,

Defendants,

TrE MreTROPOLITAN CASUALTY
INnsurancE CompaNy oF NEW
YoRrK,

Appellant.

?

-

10

On Appeal from
the Court of
Chancery of
New Jersey.

Petition of Ap-
peal of The
Metropolitan
Casualty In-
surance Com- 20
pany of New
York.

To the Honorable The Court of Errors and Appeals
in the Last Resort in all Causes:

The petition of The Metropolitan Casualty In-30
surance Company of New York, the appellant in the
above entitled cause respectfully shows that:

1. Petitioner finds itself aggrieved by a final de-
cree made in the Court of Chancery by his Honor
Edwin Robert Walker, Chancellor of the State of
New Jersey on the advice of the Honorable Malcolm
G. Buchanan, Vice Chancellor, bearing date March
27th, 1928, in a certain cause in said Court of Chan-
cery wherein the said John B. Grover and John H.
R. Gulick, partners, trading as Grover & Gulick4(
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Lumber Company, were complainants and the Board
of Kducation of the Township of KFranklin in the
County of Somerset, Gilbert Stout, The Metropolitan
Casualty Insurance Company of New York and oth-
ers were defendants, in this respect, to wit, that the
sald decree Adjudges and Decrees that the defend-
ant, The Board of Kducation of the Township of

10 Franklin in the County of Somerset do forthwith

pay to complainants or to their solicitor out of the
moneys remaining unexpended under their contract
with defendant, Gilbert Stout for the erection of a
public school building im the said Township of
Franklin and for the performance of which contract
defendant, The Metropolitan Casualty Insurance
Company of New York gave its bond as surety to
saild The Board of Kducation of the Township of
Franklin, the sum of $6,890.53, the amount for which

20 said complainants filed their notice of lien claim,

with interest thereon at six per cent per annum from
October 20th, 1926, amounting to $581.10 and in that
it further Adjudges and Decrees that the defendant,
The Metropolitan Casualty Insurance Company of
New York do pay to the complainants their costs of
suit including a counsel fee of $300.00 which was
thereby allowed to said complainants and to be taxed
by the Clerk in said costs.

And petitioner appeals from the final Decree of

30 the Chancellor which decrees as aforesaid upon the

ground that the same 1s erroneous, in that:

1. It decrees that there be paid to complainants
or their solicitor the said sum of $6,890.53 out of the
moneys remaining unexpended under the said con-
tract between defendant, The Board of Education of
the Township of Frankhn in the C ounty of Somerset
and defendant, (ilbert Stout for the erection of_ a
public school bulldmg, the performance of which con-
tract was secured by the bond of petitioner, and

4()theroby denies to petltloner The Metropolitan
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Casualty Insurance Company of New York, the right

to have applied in satisfaction of complainant’s
claim for materials furnished to said building, a
payment of $8,000.00 made to complainants by said
defendant, ‘Gilbert Stout on September 27th, 1926,
out of moneys received by him from defendant, the
said The Board of Kducation of the Township of
Franklin in the County of Somerset, and then known 1(
by said complainants to be a payment on said con-
tract for the erection of said school building.

2. It adjudges that there is due to complainants
from said defendant, Gilbert Stout, the contractor
for the erection of said school building, the sum of
$6,890.53 being the amount for which complainants
filed their notice of lien claim, whereas said defend-
ant, Gilbert Stout, fully paid and satisfied said claim
prior to the filing of said notice.

3. It grants to complainants the relief prayed for 20
when it should have denied to complainants such
relief.

Petitioner therefore prays that the said decree of
the Chancellor may be wholly reversed, set aside and
for nothing holden, and that petitioner may have
such other relief in the premises as to this Court
shall seem proper. NIRRT _ '
= Joun F. REGER,
Solicitor for and of Counsel with Appellant. 30

Service of the within petition of appeal is hereby
acknowledged this 23rd day of June, 1928.
Louts GERBER,
Solicitor of Complamants.

40




Filed July 23rd, 1928.

NEW JERSEY COURT OF
APPEALS.

10 Between Joux B. Grover and
Joux H. R. Gurick, Part-
ners, Trading as GROVER &
Gurick LumBer ComPaNy,

Complamants-Appellees,
and
Tar Boarp or EpuvucarioNn or
THE ToWNSHIP OF FRANKLIN
N THE COUNTY OF SOMERSET,
et al.,

20 Defendants.

Tur METROPOLITAN (CASUALTY
InsUraNCE CoMPANY OF NEW
YoOREK,

Appellant.

ERRORS AND

W

On Appeal from
the Court of
Chancery of
New Jersey.

Acknowledge-
of Service.

.

7

Service of a copy of the Petition of Appeal filed
by The Metropolitan Casualty Insurance Company
of New York in the above entitled cause is hereby

30 acknowledged this 28th day of June, Nineteen Hun-

dred and Twenty-eight.

- Jou~n P. CULLEN,
Solicitor for The Board of Education of the
Township of Franklin in the County of

Somerset.

40




NEW JERSEY COURT OF ERRORS AND
APPEALS.

Between Joux B. GroveEr and
Jormy H. R. Gurick, Part-
ners, Trading as GrROVER & 10
Gurick LumBeEr ComMPANY,

Complarnants-Appellees, | On Appeal from
and the Court of

TaE Boarp or Ebpuvcarion oF Chancery of
THE TowNsHIP OF F'RANKLIN f New Jersey.

IN THE COUNTY OF SOMERSET, Acknowl-
et al., edgment of
Defendants, Service.
Tar MerroPoLITAN CAsUALTY
InsuraNCcE CoMPANY OF NEW 20
YORK,
Appellant.

2

Service of a copy of the Petition of Appeal filed
by The Metropolitan Casualty Insurance Company
of New York, in the above entitled cause is hereby
acknowledged this 29th day of June, nineteen hun-
dred and twenty-eight.

Wwum. C. VANDEWATER, 30
Solicitor for Charles A. Williamson, Tradmg as
Princeton Quarries.

10




NEW JERSEY COURT OF ERRORS AND

APPEALS:

Between Joux B. Grovezr and
Joan H. R. Gurick, Part-
10 wers, Trading as GroOVER &
Gurick LumBeEr CoMPANY,
Complamants-Appellees,
and
Tuare Boarp or EpucaTioNn oF
THE TowNsHIP oF FRANKLIN
IN THE COUNTY OF SOMERSET,
elraly;
Defendants,
Tae MEerroPOLITAN CASUALTY
20  Ixsuraxce Company oF NEw
Yorx,
Appellant.

.

On Appeal from
the Court of
Chancery of

>~ New Jersey.

VAN (Ghhe A ) oy
ed gment of
Service.

Service of a copy of the Petition of Appeal filed
by The Metropolitan Casualty Insurance Company
of New York, in the above entitled cause i1s hereby
acknowledged this 12th day of July, nineteen hun-

dred and twenty-eight.

30 SamueL D. Lewox,
Solicitor for Charles L. Conrad, Trustee wn Bank-
ruptcy for Gilbert Stout, Bankrupt.

40

/4
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Filed July 3rd, 1928.

NEW JERSEY COURT OF ERRORS AND

APPEALS.
Between Joax B. Grover, et al.,
Complaimants-Appellees, | On Appeal.
and _ Answer to Pe-
TaeE Boarp or EbpucarioNn oF THE tition. of
TownsHiP 0F FRANKLIN, et al., Appeal.
D(:femlanz‘,.S‘—App@llawtS.J
The Answer of John B. Grover and John H. R.
Gaulick, partners trading as Grover and Gulick Lum-
ber Company, the above named Appellees, to the pe-

tition of appeal of the Metropolitan (Jasualty Insur-
ance Company of New York, the Appellant.

1. These respondents, not admitting the truth of
all or any of the matters in the said petition of ap-
peal contained, for answer thereto nevertheless ad-
mit that a decree was on March 27th, 1928, made
and entered in the Court of Chancery of New Jersey
in the above entitled cause for the purposes in said
petition mentioned and set forth; but, as to the sub-
stance and form of said decree these appellees beg
leave to refer thereto when the same shall be pro-
duced.

2. These appellees are advised and believe that
said decree is agreeable to equity, and they therefore
pray that the same may be affirmed with costs to
be taxed in favor of these appellees.

Louts (GERBER,
Solicitor of Appellees.
James J. McGooGaN,
Of Counsel with Appellees.

10

20

30

o~
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AGREEMENT PETWEEN
BOARD AND CONTRACTOR.

THIS AGREEMENT made this 19th day of July, 10
A. D. 1926, by and between the BOARD OF EDU-
CATION OF FRANKLIN TOWNSHIP, COUNTY
OF SOMERSET AND STATE OF NEW JER-
SKEY, party of the first part, hereinafter called the
BOARD, and
GILBERT STOUT, having a place of business at
KINGSTON, MIDDLESEX COUNTY, AND
STATE OF NEW JERSEY, party of the second
part hereinafter called the CONTRACTOR.

WITNESSETH: That the contractor and the 20

Board for the considerations hereinafter named
agrees as follows:

ARTICLE 1—SCOPE OF THE WORK

The contractor shall furnish all of the materials
and perform all of the work shown on the drawings
and described in the specifications entitled ““GRADE
SCHOOL BUILDING’’ to be erected on AMW ELL
ROAD AT MIDDLEBUSH, FRANKLIN TOWN-
SHIP, COUNTY OF SOMERSET AND STATE 30
OF NEW JERSEY, the work comprising all ‘‘GKN-
FERAL CONSTRUCTION WORK?’ which includes
Masonry, Steel and Iron, Roofing and Sheet Metal,
Carpentry and Painting, all as prepared by JOHN
NOBLE PIERSON & SON, CITY OF PERTH AM-
BOY, AND STATE OF NEW JERSEY, acting as
and in these Contract Documents entitled the
ARCHITECTS, and shall do everything required
by this Agreement, the General Conditions of the
Contract, the Specifications and the Drawings.
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ARTICLE 2—TIME OF COMPLETION

The work to be performed under this contract
shall be commenced immediately, and shall be sub-
stantially completed within 10 months from date
hereof.

ARTICLE 3—THE CONTRACT SUM

The Board shall pay the contractor for the per-
formance of this contract, subject to additions and
deductions provided therein, in current funds, as
follows :

SEVENTY THOUSAND, EIGHT HUNDRED
NINETY-FIVE ($70,895.—) 00/100 DOLLARS, the
price being made up as follows:—

BAS B et o on AR Eh b it b $66,011.—
ADDITIONS
Alternate No. 3A—For Ceramic

Tile side

walls for

basement

torlets g $1079.—
gt No. 3B—For Ceramie

Tale for.floor

of the main

entrance;

wainscot o f

the main en-
thatee s o s 200.—
F or ward
Tobalriuaite 1279.—
BASE BID FORWARDED. ........ $66011.—
TOTAL ALTERNATES FOR-
AR s s R $1279. —

ADDITIONS CONTINUED
Alternate No. 4—For Alberene
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Stone toilet par-

GIETOm S S R ()
i No. 6=F o' *ecnamel

brick window

1L S T i [
5 No. 7—For plaster in

the basement. . .

corridors—walls 540.—
i No. 8—For Septic Tank

and VEiles Bl disisd 5() —
£ No. 10A—For J'ohns

Manville Roof.. 1650.—
A No. 12— 1o r Chestnut

(51 T et o e T —

4884.—

TOTAL AMOUNT OF (CONTRACT.$70895.—

ARTICLE 4—PROGRESS PAYMENTS

The Board shall make payments on account of the
Contract as follows: 85% of the value of labor and
materials satisfactorily incorporated into the build-
ing at the time of calculating payments, and rep-
resenting 50% of the value of materials delivered
to the site, properly stored and protected and other-
wise provided for, thus accumulating a reserve of
15% on labor and materials until the final payment
is made which will be not less than 10 days after
completion and acceptance of the work.

The contractor is required to file with the Archi-
tects on or before the fifth day of each month, an
itemized statement of work done during the pre-
vious month. This statement when audited by the
Architects and certified to by them shall be placed
in the hands of the Board for action at their meet-

10

20

30

40
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ing; payment to the contractor will ocecur during
the same month the certificate is presented.

At the signing of this contract, the contractor shall
deliver to he Architects, subject to their approval
a Unit Schedule showing a complete list of the items
entering into the construction of this building, the
total of which shall equal the total contract price;

10 the furnishing of this Unit Schedule is hereby made

mandatory.

ARTICLE 5—ACCEPTANCE & FINAL PAY-
MENT
Final payment shall be due 10 days after sub-
stantial completion of the work, provided the work
be then fully completed and the contract fully per-
formed. Upon receipt of written notice that the
work is ready for final inspection and acceptance,

20 the Architects shall promptly make such inspection,

and when they find the work acceptable under the
contract and the contract fully performed, they shall
promptly issue a certificate for final payment, over
their own signature, stating that the work provided
for in this contract has been completed, and is ac-
cepted by them under the terms and conditions
thereof, and that the entire balance found to be due
the contractor and noted in said final certificate is
due and payable. Before issuance of final certificate,

30the contractor shall submit satisfactory evidence to

the Architects that all pay rolls, material bills and
other indebtedness connected with the work have
been paid.

If, after the work has been substantially com-
pleted, full completion thereof is materially delayed
through no fault of the contractor and the Archi-
tects so certify, then the Board shall upon certifi-
cate of the Architects and without terminating the
contract make payment of the balance due for that

40 portion of the work fully completed and accepted.
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Such payment shall be made under the terms and
conditions governing final payment except that it
shall not constitute a waiver of claims.

ARTICLE 6—THE CONTRACT DOCUMENTS

The general conditions of the contract, the specifi-
cations and the drawings together with this Agree-
ment form the contract, and they are as fully a part 1()
of the contract as if hereto attached or herein re-
peated, and the following is an exact enumeration
of the specifications and the drawings.

SPECIFICATIONS
Instructions to Bidders ......... 1- 7 inclusive
Greneral s @aonditiomsn, s F e 1-16 ¢
Form of Agreement and Bond.
List of Separate and
Alternate Bigurest it ra i ISR 20
Addenda to specifications dated
July o9, 1926.
General Construction Work. .. .. 141 gt

DRAWINGS
122345 6-7-8.
Detail of Wardrobe.

ARTICLE 7—OPTION

The Board reserves the right at any time within 30
a period of ninety days from date hereof of accept-
ing any or all of the following separate or alternate
figures:

Alternate No. 9, For Steel stairs and Al-
berne stone treads for the

additional sum of....... $920.—
i No. 13, For window guards for
the additional sum of... 290.—

40
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% No. 14, For Stadium seats for
the additional som ... .. G40

ARTICLE 8—RESPONSIBILITY OF CON-
TRACTOR

It is further agreed that the contractor shall be

responsible for any or all damages that may or

10 shall happen to personal property, life or limb, eith-
er through the act, fault or neglect of himself or his
workmen, of any subcontractor or the workmen of
any subcontractor, and shall hold the Board free
from any suits at law for such damages.

The Contractor and the Board for themselves,
their successors and assigns, hereby agree to the
full performance of the covenants herein contained.

IN WITNESS WHEREOF, the party of the first
part under the authority of a resolution to that ef-

20 fect has caused these presents to be signed in its be-
half by-its President and the attestation of its Dis-
trict Clerk, and its corporate seal to be hereto at-
tached, and the party of the second part in like man-
ner has hereunto set his hand and seal the day and
yvear first above written.

BOARD OF EDUCATION
OF FRANKLIN TOWNSHIP

By Crmas. N. Hoacraxp, Li. S. 4
30 v President. *
Attest:
Taomas K. Gieson, L. S.
Witness:
Joun Voss, L. S. as to GtuBERT SToUT, Li. S.
GTLBERT STOUT. )

40
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DATE, August 12, 1926.

JOB, Middlebush School.

ORDER Uo. 1.

FROM: Board of Kducation, Franklin Township.
OWNER.

TO: Gilbert Stout, CONTRACTOR.

TO: John Noble Pierson & Son, ARCHITECTS.
You are hereby authorized to use the Barn- 1
hart & Turner grey brick full—range of
shades as selected and approved by the
Building Committee and Architects, Fac-
tory No. 6, charging therefor the sum of $5.
per M. additional to that allowed in the
specifications. Total charges to be based
on 35,000 at $175.

You are further autherized to use the Carey

e 0 SR A y 20
Built Up Roof, No. 14, to be put on under

the supervision of the Carey Representa-

tive with no change in the price of the con-

tract.

BOARD OF EDUCATION, FRANK-
LIN TOWNSHIP.
By J. E. Gissox,
District Clerk.
Ok by BuiLpinG | 30
JOMMITTEE. J

OWNER

GILBERT STOUT,
By GiBerr CONTRACTOR
STourT.
JounN NosLE PIiERSON
& Sox. }AR(‘/HITEGTS

By Avrin Pierson.

Copy for Architects. 40)
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DATE, Sept. 2, 1926.
JOB, Middlebush School.
ORDER No. 2.
FROM: Board of Kducation, Franklin Township,
OWNER.
TO: Gilbert Stout, CONTRACTOR.
TO: John Noble Pierson & Son, ARCHITECTS.
10
You are hereby authorized to include the
Stadium seats as set forth in alternate No.
4 of the bid and referred to in the contract
and specifications and to charge therefor
the sum of $645 additional to the contraect.

BOARD OF EDUCATION, FRANK-
LIN TOWNSHIP.
By G, N: Toacr AN, i
20 President. OWNER
Attest: T. E. GEFNER, J
D

GILBERT STOUT.
By GiLBERT STOUT.

} CONTRACTOR

Joux NosrLe Pierson & Son.
By Avrixn Piersox.

} ARCHITECTS

30  Copy for Owner,

40
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L B IS
(General 25.

CHARTERED APRIL 22~p, 1874.
THE METROPOLITAN 10
CASUALTY INSURANCE CO.
OF NEW YORK.

No. 55725-26. $72,185.00.

KNOW ALL MEN BY THESE PRESENTS, That .
we, (Gilbert Stout, of Kingston, New Jersey,
as principal, and THE METROPOLITAN CASU-
ALTY INSURANCE COMPANY OF NEW YORK, 20
a corporation organized and existing under the laws
of the State of New York, and authorized to do bus-
iness in the State of New Jersey, are held and firmly
bound unto THE BOARD OF EDUCATION OF
MIDDLEBUSH, Franklin Township, New Jersey,
in the sum of Seventy-two Thousand One Hundred
Eighty-five and 00/100 Dollars, for the payment of
which, well and truly to be made, we hereby jointly
and severally bind ourselves, our heirs, executors,
administrators, successors and assigus.

SIGNED this 22nd day of July, 1926.

THE CONDITION OF THE ABOVE OBLIGA-
TION IS SUCH, that whereas the above named
principal did on the day of i) :
enter into a contract with the BOARD OF EDUCA-
TION OF MIDDLEBUSH, Franklin Township,
New Jersey,
for the construction of the Middlebush Grade School,
Middlebush, New Jersey,

30

40
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which said contract and specifications are hereto
annexed and is made a part of this the bond the
same as though set forth herein:

Now, if the said Gilbert Stout,

shall well and faithfully do and perform the things

10 agreed by it to be done and performed according to
the terms of said contract, and shall pay all lawful
claims of subcontractors, materialmen and laborers,
for labor performed and materials furnished in the
carrying forward, performing or completing of said
contract, we agreeing and assenting that this under-
taking shall be for the benefit of any materialmen
or laborer having just claim, as well as for the ob-
ligee herein; then this obligation shall be void; oth-
erwise the same shall remain in full force and effect;

20 it being expressly understood and agreed that the
liability of the surety for any and all claims here-
under shall in no event exceed the penal amount of
this obligation as herein stated.

The said surety hereby stipulates and agrees that
no modification, omission or additions in or to the
terms of the said contract or in or to the plans or
specifications therefor shall in any wise affeet the
obligation of said surety on its bond, and that said

30 surety shall at its or their own cost, defend the
Board of Education of Middlebush, Franklin Town-
ship, N. J., in all actions or proceedings founded
upon a claim growing out of the award of said con-
tract, which may be instituted by any person not a
party to said contract.

GILBERT STOUT.

Sealed and delivered in the presence of

CHas. Vass.

40




81

Exhibits.

THE METROPOLITAN CASUALTY INSUR-
ANCE COMPANY OF NEW YORK.
By Frank J. Burns,
Attorney-in-fact.
Attest:
GENEVIEVE DEVINE,
Attorney-in-fact.
10

F. & S. 1080A—5M—12-24—RY.

THE METROPOLITAN CASUALTY INSUR-
ANCE COMPANY
OF NEW YORK

Howme Orrick, 55 Frrra Avenxure, New York, N. Y.

No. 204-1
20

GENERAL POWER OF ATTORNEY

(Boxbps ror Liimrtep AMoUNTS)

KNOW ALL MEN BY THESE PRESENTS:

That THE METROPOLITAN CASUALTY IN-
SURANCE COMPANY OF NEW YORK, a New 30
York Corporation, having its prinecipal office in the
City, County and State of New York, doth hereby
make, constitute and appoint *HENRY P. REAR-
DON, FRANK J. BURNS, GENEVIEVE DE-
VINE, CHARLES D. BRUNET AND MILDRED
A. BINDER,* all of the State of New Jersey, its
true and lawful Attorneys-in-Fact, with full power
and authority, to execute on behalf of the Company,
as Surety, bonds, recognizances, undertakings and
contracts of suretyship: provided the penal sum of 4()
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no one of such bonds, recognizances, undertakings
and contracts of suretyship: provided the penal sum
of no one of such bonds, recognizances, undertakings
and contracts shall be in excess of Unlimited Dol-
lars, and provided such bonds, recognizances, under-
takings and contracts shall be signed by either Hen-
ry P. Reardon or Frank J. Burns jointly with Gen-

10 evieve Devine, Charles D. Brunet or Mildred A. Bin-

der, and the said bonds, recognizances, undertakings
and contracts, when so signed, sealed and delivered
shall bind the Company as fully, to all intents and
purposes, as if done by the duly authorized officers
of the Company with the seal of the Company there-
to affixed; and the Company hereby ratifies and
confirms all and whatsoever the said Attorneys-in-
Fact may lawfully do in the premises by virtue of
these presents.

In Witness Whereof, the said THE METROPOL-
ITAN CASUALTY INSURANCE COMPANY OF
NEW YORK, pursuant to a resolution passed by its
Board of Directors, at a meeting held on the 12th
day of September, A. D. 1923, a certified copy of
which is hereto annexed, has caused these presents
to be sealed with its corporate seal, duly attested by
the signature of its Vice-President and Assistant
Secretary this 15th day of July, A. D. 1926.

THE METROPOLITAN CASUALTY INSUR-
ANCE COMPANY OF NEW YORK.
By L. E. MackaLL,
Vice-President.
S. K. McCLugg,
Assistant Secretary.

STATE OF NEW YORK, e
CITY AND COUNTY OF NEW YORK,

On this Fifteenth day of July, in the year 1926,
40 before me personally came L. K. Mackall, to me
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known, who, being by me duly sworn, did depose and
say: That he resides in New York, N. Y.; ‘that he
is Vice-President of THE METROPOLITAN CAS-
UALTY INSURANCE COMPANY OF NEW
YORK, the corporation described in and which exe-
cuted the above instrument; that he knows the seal
of said corporation; that the seal affixed to said in-
strument 1s such corporate seal; that it was affixed 1(
to such instrument by and under authority conferred
by the Board of Directors of said corporation; and
that he signed his name thereto by like authority.

J. V. Hinpgs,
Notary Public.

COPY OF RESOLUTION.

Resolved, That this Company do, and it hereby 20
does, authorize and empower its President or one
of its Viece-Presidents in conjunction with its Secre-
tary or one of its Assistant Secretaries under its
corporate seal, to appoint any person or persons as
attorney or attorneys-in-fact, or agent or agents of
said Company, in its name and as its act, to execute
and deliver any and all contracts guaranteeing the
fidelity of persons holding positions of public or pri-
vate trust, guaranteeing the performance of con-
tracts other than insurance policies and executing 30
or guaranteeing bonds and undertakings, required
or permitted in ‘all actions or proceedings, or by law
allowed; and, in its name and as its attorney or at-
torneys-in-fact, or agent or agents, to execute and
guarantee the conditions of any and all bonds, recog-
nizances, obligations, stipulations, undertakings or
anything in the nature of the same, which are or may
by law, municipal or otherwise, or by any Statute
of the United States or of any State or territory of
the United States, or by rules, regulations, orders, 4()
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customs, practice or diseretion of any board, body,
organization, office or officer, local, municipal, or oth-
erwise, be allowed, required or permitted to be exe-
cuted, made, taken, given, tendered, accepted, filed
or recorded for the security or protection of, by or
for any person or persons, corporation, body, office,
interest, municipality or other association or organ-
ization whatsoever, in any and all capacities what-
soever, conditioned for the doing or not doing of
anything or any conditions which may be provided
for in any such bond, recognizance, obligation, stip-
ulation, or undertaking, or anything in the nature
of the same; the nature, class or extent of the in-
struments so authorized to be specified in such pow-
er of attorney.

I, S. K. McClure, Assistant Secretary of THE
METROPOLITAN CASUALTY INSURANCE
COMPANY OF NEW YORK, hereby certify that
at a meeting of the Board of Directors of said Com-
pany, duly called and held at the office of the Com-
pany “at = Uity of ‘New = York, on: . the <12th
day of September, A. D. 1923, at which
was present a quorum of said Directors, duly
authorized to act in the premises, resolutions were
passed and entered on the minutes of said Company,
of which resolutions the foregoing is a true copy and

30 of the whole thereof.

40

In Testimony Whereof, I have hereunto set my
hand and seal of THE METROPOLITAN CASU-
ALTY INSURANCE COMPANY OF NEW YORK,
this Fifteenth day of July, A. D. 1926.

S. K. McCLURE,
Assistant Secretary.
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I, S. K. McClure, Assistant Secretary of THE
METROPOLITAN CASUALTY INSURANCE
COMPANY OF NEW YORK, do hereby certify that
I have compared the copy of the power of attorney
overleaf with the original now on file in the home
office of said Company, and that the same is a true
and correct copy, and that the said power of attorney
has not been revoked and is now in full forece and 1.
effect.

Given under my hand and the seal of the said Com-
pany, at New York, N. Y., this Fifteenth day of July,
A, D. 1926.

S. K. McCLuURE,
Assistant Secretary.

FINANCIAL STATEMENT OF

THE METROPOLITAN CASUALTY INSUR-20-
ANCE COMPANY OF NEW YORK

Marcr 3lst, 1926.

Assets

Goverment B onds sl $735, 85712
State, County and Municipal Bonds. . 256,480.00
vailzoadaBonds Swsmnmta it f il 460,740.00
RPublietlitilitiB ondses e aiSaas 651,075.00
Miscellaneous Bonds .............. 440,120.00 30
StoekT il L s s maiiisn et S 1,926,325.25
HirstaMortoageriioans e St B s 477,650.00
Collaeraltllon i S e 100,000.00
Cash on Hand and in Bank ......... 2,790,212.62
Premiums in Course of Collection Not

Oierdue’s . s ol e il A b 1,796,990.91
Initerests A coriie (il Sl SRS s e 46,768.49
Al O tlhrer tASsolsis R iE: nite S 62,810.99

$9,744,530.38 40
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Laiabilities.
Reserve for Unearned Premiums. ... $3,224,353.04
Reserve for Unadjusted Losses ..... 1,347,926.85
Reserve for Federal and State Taxes 112,370.67
Commissions on Uncollected Pre-

109 £18 3 o Bt el HE SR T B\ 1 S et 204,784.64
Voluntary Reserve for Contingen-

CLORl e AR R R S e B s e 100,000.00
APGtheriliabilitic st STt 103,890.21
CHAIPATTAT 8 5 e 5 S 2 i S 2,250,000.00
NELSTREPEFS SIS S dma s s S, 2,251,204.97

$9,744,530.38

SURPLUS TO POLICYHOLDERS $4,501,204.97
Amouxnt oF ArL Losses Pam to Date. $11,867,601.15

State of New York, 2
County of New York.

S. K. McClure, being duly sworn, says that he is
Assistant Secretary of THE METROPOLITAN
CASUALTY INSURANCE COMPANY OF NEW
YORK; that the foregoing is a true and correct
statement of the financial condition of said Com-
pany, as of March 31, 1926, to the best of his knowl-
edge and belief.

S. K. McCLURE.

Subscribed and sworn to before me this 23rd day
of June.

J. V. HiNDEs,
Notary Public, New York County, No. 477.
New York County Register No. 7582.
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My Commission Kxpires March 30, 1927.
Gen’l 111 Sworn Financial Stdtement Rev. 4-26.
Made in U. S. A.

X LB TS5

NOTICE OF LIEN CLAIM.
10

NOTICE IS HEREBY GIVEN by John B. Grov-
er and John H. R. Gulick, partners, trading as
GROVER & GULICK LUMBER COMPANY, hav-
ing their prineipal office for the transaction of busi-
ness in the Township of Prineceton, County of Mer-
cer and State of New Jersey, that it has furnished
material which was actually used in the execution
and completion of a certain contract for the con-
struction of a public school in the Township of
Franklin, in the County of Somerset and State of 20
New Jersey, which said contract was made between
the Board of Kducation of the said Township of
Franklin and Gilbert Stout, contractor, and bears
date the 19th day of July, A. D. 1926; that the said
material was furnished for the said Gilbert Stout,
the contractor aforesaid.

A statement of the materials furnished as afore-

said by claimant is as follows:

The supplyi ng and furnishing of lumber and ma-
son materials in the execution and construction of 30
the aforesaid work.

The amount of the claimants’ demand after de-
ducting all just credits and off-sets is the sum of
$6,890.53, w hldl 18 the sum claimed as justly due and
owing to the claimants from the said Gilbert Stout,
contractor.

For the full value of said materials furnished by
claimants, a lien is claimed upon the moneys in the
control of the Board of Kducation of the Township
of Franklin, in the County of Somerset and State 4(
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of New Jersey due or to grow due under the said
contract between the said Board of Education and
the said Gilbert Stout.

GROVER & GULICK LUMBER COMPANY.
By Jorx H. R. Gurick.
Dated October 20th, 1926.
10
STATHE OF NEW JERSHEY, |
COUNTY OF MERCER. [

John H. R. Gulick, of full age, being duly sworn
according to law on his oath, deposes and says that
he is a member of the partnership consisting of him-
self and John B. Grover, partners, trading as Gro-
ver and Gulick Lumber Company, the above-named
claimant; that he is familiar with the subject mat-

20 ter of the above mentioned claim, that he has read
the foregoing notice of claim and is familiar with the
subject matter thereof and that all the matters and
things therein stated and alleged are true.

Joux H. R. GuLick.

Subseribed and sworn to before me this 20th day
of October, A. D. 1926.

30 O. Dayron OLIPHANT,

M.C.C.of N. J.
EXHIBIT D-1.

To—

You are hereby authorized, empowered and direct-
ed to pay to the Grover and. Gulick Lumber Com-
pany the sum of $ out of and from any and

all monies due or to bécome due to me from the
40 Board of Kducation of

—
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under a contract between the said Board of Kduca-
tion of

and myself, dated the day of 19201
for the erection of a public school building in said
Township.

........................

EXHIBIT D 2. 10
AGREEMENT OF INDEMNITY.

In Consideration of THE METROPOLITAN
CASUALTY INSURANCE COMPANY OF NEW
YORK (hereinafter called the Company), becoming
surety on the bond of Gilbert Stout of Kingston,
New Jersey, in favor of Board of Kducation, Middle-
bush, Franklin Township, New Jersey, which bond
is hereinbefore more particularly deseribed, for 20
which the undersigned (hereinafter called the Prin-
cipal) makes application, and to induce said Com-
pany to become surety on said bond, said Principal
having heretofore made the foregoing statements,
which statements are made a part of this agreement,
and well knowing in the event of the execution of
said bond by said Company that it will rely on the
truth thereof, said Principal hereby warrants to
be true each and every of said statements, and the
said Principal for himself, his heirs, executors, ad- 30
ministrators, executors and assigns, or for itself, its
successors and assigns, agrees jointly and severally
as follows:

That said Principal will pay to the Company in ad-
vance a premium or premiums of $...... for the
bid or proposal bond (the same to be credited on
the premium for the faithful performance bond),
and a premium of $1082.78 being computed at the
rate of $15.00 per thousand dollars of the [contract]|

40
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: Sl term of two years 1
amount stated above for the : : i
or fraction thereof, |
and an additional premium ot $541.34 at the rate of
$7.50 per thousand dollars of the [contract] amount
stated above, annually in advance thereafter, until
the Principal shall have served upon THE METRO-
POLITAN CASUALTY INSURANCE COMPANY
OF NEW YORK, at its office in the City of New
York, competent legal written evidence of its dis-
charge from such suretyship and from all Lability
by reason thereof. Should the contract exceed the
amount stated herein, the Principal agrees to pay to
THE METROPOLITAN CASUALIY INSUR-
ANCE COMPANY OF NEW YORK as excess, or
additional premium, a further sum calculated at the
same rate per thousand dollars for such excess con-
tract amount. If the contract or specification car-
ries a guaranty or maintenance provision extending
the bond beyond acceptance of the work, or if the
bond applied for herein is one to guarantee the
maintenance, the said Principal agrees to pay in
advance and in addition to above counsideration pre-
mium or charge, a maintenance premium or charge
O Bl ity for the entire term thereof, said mainten-
ance premium being computed at the rate of $......
per thousand dollars of the j borud 1 amount per
| contract |
annum. \/ No Maintenance.

That, in further consideration of its becoming
surety as above, the said Principal does hereby cov-
enant and agree to indemnify the said Company, and
save it harmless against all loss, cost, damage,
charge and expense that may accerue to it, whether
sustained or incurred by reason of the act, default,
or neglect of said Principal, or on account of claims
made under or in connection with the said bond, or
any extension or continuation thereof, or in connec-
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tion with any collateral deposited hereunder; here-
by agreeing to repay to said Company all such loss,
cost, damage, charge and expense, including the fees
or other compensation and expenses of any and all
attorneys and agents employed by it to investigate
or adjust such claims.

That for the better protection of the said Com-
pany, and as of the date hereof, the said Principal 1()
does hereby assign, transfer and convey to the said
Company, all right, title and interest in and to all
the tools, plant equipment and materials of every
nature and desecription that said Principal may now
or hereafter have upon said work, or in or about
the site thereof, including as well materials pur-
chased for or chargeable to said contract, which
might be in process of construction, or storage else-
where, or in transportation to said site, hereby as-
signing and conveying also all rights in and to all 20
sub-contracts, which have been, or may hereafter be
entered into, and the materials embraced therein,
and authorizing and empowering said Company, its
authorized agents or attorneys, to enter upon and
take possession of such teols, plant equipment, ma-
terials and sub-contracts, and enforce, use and en-
joy such possession upon the following conditions,
viz.: This assignment shall be in full forece and ef-
fect as of the date hereof should the said Principal
fail, or be unable to complete the said work in ac- 30
cordance with the terms of the contract covered by
said bond, or in the event of any default on the part
of the said Principal under the terms of said con-
tract.

That the said Company, as surety on said bond,
as of this date, shall be subrogated to all our rights,
privileges and properties as principal and otherwise
in said contract, and said Principal does hereby as-
sign, transfer and convey to said Company all the
deferred payments and retained percentages, and4(
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any and all moneys and properties that may be due
and payable to said Principal at the time of such
breach or default, or that may hereafter become due
and payable to said Principal on account of said con-
tract, or on account of extra work or materials sup-
plied in connection therewith, hereby agreeing that
all such moneys and the proceeds of such payments

10 and properties shall be the sole property of the said

Company, and to be by it credited upon any loss,
damage, charge and expense sustained or incurred
by it as above set forth under its bond of surety-
ship.

That the vouchers or other evidence of payments
made by the Company under its obligations of sure-
tyship shall be conclusive evidence of the fact and
extent of the liability of the undersigned to the said
Company under said obligation, whether said pay-

20 ments were made to discharge a penalty thereun-
(o) 5,

der, incurred in the investigation of a claim made
thereon, adjusting a loss or claim in connection
therewith, or in completing the work covered by
said contract, and whether voluntarily made or paid
after suit and judgment against said Company.
That if the said Company shall obtain co-surety
or co-sureties on said bond, or if the said Company
shall reinsure all or any part of the said bond, such
co-suretyship or such reinsurance shall in no way

30 release the said Principal from any of the covenants,

agreements or obligations contained in this agree-
ment, it being the intention of this instrument that
the obligation of the said Principal shall apply as
well to such co-surety or co-sureties and said rein-
suring companies as to the said Company, and the
said Principal will in like manner indemnify any
other surety or sureties which the said Company has
procured or may procure to execute or join with it
in executing said bond; and the said Principal will

40 in like manner pay to said other surety or sureties

4
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all damages for which said Principal shall become
responsible before said Company shall be compelled
to pay the same, it being hereby agreed that this in-
strument shall insure to the benefit of any and all
such surety or sureties.

That any changes in the contract or bond herein-
after made, whether or not consented to by the said
Principal, shall in no way relieve the said Principal 1)
from any liability under the terms of this agree-
ment, the said Principal hereby waiving notice of
any such changes.

Witness the signature and seal of said Prineipal
this 1st day of September, 1926. ‘

IF INDIVIDUAL, SIGN HERE:

GILBERT STOUT,
Applicant. [Seal]. 20
Witness:
Arserr C. PENN, JR.

EXHIBIT D 3.

This agreement made this 20th day of December,
1926, between the Metropolitan Casualty Insurance
Company of New York, and the Perth Amboy Con-
struction Company of Perth Amboy, New Jersey,
WITNESSETH : that, 30

WHEREAS, on or about Julv "Oth 1926, the
Metropolitan Casualty Insurance Company became
surety upon the bond of Gilbert Stout, guaranteeing
the faithful performance of its contract with the
Board of Education of Middlebush, New Jersey, to
construet a schoolhouse deseribed as the Middle-
bush Grade School; and,

WHEREAS, the said Gilbert Stout defaulted his
contract on or about November 13th, 1926——11‘0jcice of
the said default having been given to the Metropol-40
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itan Casualty Insurance Company by the Board of
Education on November 17th, and

WHEREAS, the Metropolitan Casualty Insur-
ance Company has elected under its rights as surety,
to take over and complete the said contract; and

WHEREAS, The Perth Amboy Construction
Company has proposed to the Metropolitan Casualty
Insurance Company to assume the unfinished origin-
al contract and complete it in accordance with the
original plans and specifications for the considera-
tion of $53,190.090.

NOW THEREFORE, in consideration of the pay-
ment by the Metropolitan Casualty Insurance Com-
pany of New York to the Perth Amboy Construc-
tion Company of the sum of $53,190.00 in the manner
hereinafter provided, the said Perth Amboy Con-
struction Company agrees as follows:

(1) To furnish and pay for all the labor and mate-
rial necessary to complete the erection of the
Grade School at Middlebush, Franklin Town-
ship, New Jersey, in strict accordance with the
contract, plans and specifications under which
the said Gilbert Stout was obligated to perform,
and the said contract, plans and specifications
are by reference thereto incorporated herein.

(2) To perform the contract and complete the same
under the direction and to the satisfaction, ap-
proval and acceptance of Aylin Pierson, Archi-
tect.

(3) To assume all of the existing sub-contracts made
and entered into by the said Gilbert Stout in

connection with the contract aforesaid; to wit:

Outstanding on existing sub-contracts as known
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to date; to be assumed by the Perth Amboy
Construction Co.

Ross Fireproofing Co.—New Bruns-

weicke N e e e p S e S i $4082.24
Arny Steel Co.—Elizabeth, N. J.. . ... 325.00
Howell Lumber Co.—New Brunswick, ;

N aa n St D mee an S RREE e e 6400.00 10
Atlantic Terra Cotta Co.—New York

CLLy st B P el S Py 1065.00

(4) To furnish a surety bond before entering into
the work, guaranteeing the faithful perform-
ance of this contract, and the payment of all la-
bor and material bills, the said surety bond to
be payable to the Metropolitan Casualty Insur-
ance Company and in the manner and form sat-
isfactory to it. Premium on said bond to be 20
paid by the Metropolitan Casualty Insurance
Company.

() To provide whatever insurance is required by
the Laws of the State of New Jersey.

THE METROPOLITAN CASUALTY INSUR-
ANCE COMPANY agrees as follows:—

(1) To pay the sum of $53,190.00 in monthly install- 30
ments upon estimates earned by the contractor
as and when allowed by the Architect under the
terms of the original contract between Gilbert
Stout and the Board of Kducation. The dif-
ference between the amount as received on the
estimates and the agreed price as set forth here-
in to be paid by the Metropolitan Casualty In-
surance Company to the Perth Amboy Construe-
tion Company upon completion of the work as
accepted by the Architect. 40
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(2) The Metropolitan Casualty Insurance Company
agrees to pay all bills for labor acerued up to
the date of this contract and to pay for all mate-
rial delivered on the site of the contract up to
the date hereof; to wit:

Lumber—Grover & Gulick .......... $6890.53

10 Sand & Gravel—Federal Trucking Co.  817.30

Steel-Ross Fireproofing Co. ......... SIRT6
Cinder Brick — Hudson Fireproof

Bloek® Clos,of WEaniafate Saite: Feaes 3518.25

Structural Steel—Massilon Steel Co.. 1075.00

Steel —Arny Steel Company ........ 800.00

Millwork—Howell Lumber Company. 1350.00

Cement—Howell Lumber Company...  502.09

Terra Cotta—Atlantic Terra Cotta Co.  735.00

Brick—Barnhart & Doremus ........ 1000.48

20 Gas @il F B Bt e e vl 15.42

WITNESSETH herewith our signature in consid-
eration of the above terms as set forth, executed this
20th day of December, 1926.

THE METROPOLITAN CASUALTY INS. CO.
O INCEYE:

By ArraUur B. Cross,
30 Supt. of Claims.
Perta AMmsoy ConstrUcTION CoO.
Leoxy GurMmaN,
Pres.
Witnessed:

B R NN,
HrrMmax F. G. HarTUNG.

40
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ConTrRACTOR & BUILDER
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PRINCETON BANK AND TRUST COM-
PANY 55-303

Princeron, N. J., Sept. 28, 1926. No. 110794

Pay to the Order of 10
GROVER & GULICK LBR. CO. $3000.00/100

Kight Thousand and 00/100......... Dollars

3 Members Federal Reserve Bank 3
Brown, Lent & Pett, 110 William St.

GILBERT STOUT.
ENDORSEMENT. 20
Pay to the Order of
PRINCETON BANK & TRUST CO.

For Account of
GROVER & GULICK LUMBER CO.

30

40
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New JJersey Court of Lrvars
and Appeals

I PN S e Vel de S ey
Between Joux B. Grover and
Joun H. R. Guuicx, Part- 10
ners Trading as GROVER
&Gurick LumBer CoMPANY,
Complainants-Appellees, !

and
Tue Boarp or Epuvcarion or Brief of
THE TownsHIP oF FRANKLIN ~ Appellant

IN THE CounNTy or SOMER-
SET el al.
Defendants. <

Tre MeTroPoLITAN CASUALTY
InsurancE CoMPANY oOF
New YoORK,

Appellant.

)

This is an appeal from a final decree of the Court
of Chancery of New Jersey in favor of complain-
ants, and advised by Viece Chancellor Buchanan, to 3()
enforce a municipal lien claim on moneys of the
Board of Kducation of the Township of Franklin, in
the County of Somerset.

STATEMENT OF THE CASE.

The Bill in this case was filed by John B. Grover
and John H. R. Gulick, partners, trading as Grover &
Gulick Lumber Company, complainants, for the pur-
pose of enforcing an alleged lien on moneys of the 40




Board of Kducation of the Township of Franklin, in
the County of Somerset, under the act known as the
‘‘Municipal Mechanic’s Lien Law’’ (Revision of
1918), P. L. 1918 page 1041, for the price and value
of materials furnished by complainants to Gilbert
Stout, contractor, under his contract with the said
Board of Kducation for the erection of a new school
building at Middlebush, in the Township of Frank-
lin, Somerset County, New Jersey. The appellant,

10 The Metropolitan Casualty Insurance Company of
New York, is the surety on the Bond of the con-
tractor.

The final decree advised by Vice Chancellor Bu-
chanan adjudges and decrees that the defendant,
The Board of KEducation of the Township of Frank-
lin, in the County of Somerset, pay to complainants
out of the moneys unexpended under said contract
the sum of $6,890.53, being the amount for which
complainants filed their lien claim, with interest

2 thereon from October 20, 1926.

Subsequently to the execution of the contract be-
tween the Board of Kducation and Gilbert Stout,
Grover and Gulick, complainants-appellecs, agreed
with Stout to furnish certain materials for the erec-
tion of said school building at a cost of $7,418.—.
In addition to this list of materials agreed to be fur-
nished, Stout later ordered other materials at a
cost of $1,272.53, making the total charge of appel-
lees against Stout for materials for the Middlebush

30 school $8,690.53. All of these materials were fur-
nished for the building as per contract except a

quantity of flooring, for which a credit of $1,800.—

1s given on appellees’ bill, leaving an allegel balance
due appellees of $6,890.53. (See testimony of John
H. R. Gulick, page 31).

During the week preceding a meeting of the Board
of Kducation held on September 25, 1926, appellees
went to the contractor, Stout, with an order for mon-
ey directed to the Board of Kducation, which they

40had had prepared by their attorney, and which Mr.
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Stout signed at their request. This order directed
a payment of $8,000.— to appellees out of the mon-
evs due, or to become due, to Stout from the Board
of HKducation under the contract for the erection
of said school building. (Page 32, line 30). The
original of this order could not be produced at the
hearing, but it was admitted that a copy offered in
evidence by consent of Counsel was the form of the
order and reads as follows: (Kxhibit D 1, page
88).
b

You are hereby authorized, empowered and
directed to pay to the Grover and Gulick Lum-
ber Company the sum of out of and
from any and all moneys due, or to become
due, to me from the Board of Kducation of
under a contract between the

said Board of Kducation of

and myself, dated the day

of , 1926, for the ereetion

of a public school building in said Township.
)

-----------------------------

Mr. Gulick attended the meeting of the Board on
September 25 and presented the order which the
Board refused to honor, but did authorize a payment
to the contractor of $10,494.04. (See testimony of
Conrad Icke, p. 4 and 1. 10). Thereupon Mr. Gu-
lick saw Stout and solicited and received from him
a check for Eight Thousand Dollars, dated Septem-
ber 28, two days ahead, with the understanding and
agreement that appellees might use the check if the
payment actually came through to Stout from the
Board, it being arranged that if the money was not
received by Stout, that Stout would notify appellees
not to use the check. (Page 42, line 30). The pay-
ment was received by Stout and appellees’ check of
Eight Thousand Dollars was paid out of these mon-
eys. This shows conclusively and it was admitted

10
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at the hearing that appellees knew that the payment
which they then received came from the Board of
Kducation out of moneys due to Stout under his
contract for the Middlebush school. (Page 28, line
40).

This check for $8,000.— was handed by Mr. Gu-
lick to his bookkeeper without any specific direction
as to its application. (Page 35, line 10). It is
claimed, however, by appellees that just before the

10 Notice of Lien Claim was filed application was made

20

of the payment to the older items of Stout’s account.
(Page 34, line 30).

On October 30, 1926, Stout received another pay-
ment on the Middlebush school of $10,896.47, and
out of this there was paid to appellees through Mr.
Theodore Potts, $6,836.70. (See testimony of Gil-
bert Stout, page 41, line 20, and John H. R. Gu-
lick, page 37, line 30). This payment of $6,836.70
appellees also applied to the other items of their
account with Stout. There was no proof that ap-
pellees had knowledge that this last payment was a
part of the moneys received by Stout on the Mid-
dlebush school, although the testimony does show
that appellees’” Notice of Lien Claim was served
on the Board of Kducation on October 20, only ten
days before the second payment was made to appel-
lees, and 1t 1s rather significant that this second
payment made by Stout to appellees was for almost
the same amount for which the Notice of Lien was

3() given.

[t, therefore, appears that out of the two payments
made to the contractor on this Middlebush school ag-
gregating $21,390.51, appellees received $14,036.70,
all of which they claim was applied to other items
of Stout’s account instead of to their account with
him on the Middlebush school, and they claim a lien
for the whole amount due them for materials fur-
nished on this job.

On or about November 13, 1926, after receiving the

40 two payments above mentioned, Stout defaulted on

L
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his contract and the appellant, The Metropolitan
Casualty Insurance Company of New York, as sure-
ty, on the bond of the contractor, was obliged to
complete the building and the contract for the com-
pletion of the building was let by the Surety Com-
pany to Perth Amboy Construction Company. (Ex-
hibit D 3, page 94).

The building was completed at a loss to the surety
company of approximately $19,000.— in excess of
the balance due on the contract (page 46, line 10) 1(
and 1ts loss will be further inereased if appellees are
permitted to enforce their lien.

GROUNDS OF APPEAL.

Appellant contends that this decree i1s erroncous
in that it denies to appellant the right to have ap-
plied in satisfaction of appellees claim for mate-
rials furnished to said school building, the payment
of $8,000.— made to appellees by said contractor, 2(
Gilbert Stout, during the progress of the work and
before the default of the contractor, out of moneys
received by him from the said Board of Education,
and then known by appellees to be a payment on
said contract for the erection of said school building.

ARGUMENT.

The title of the act known as the ‘“Municipal
Mechanies’ Lien Law,’’ revision of 1918, P. L. 1918, 30
page 1041, under which appellees’ lien is claimed is
as follows: -

“AN ACT TO SECURE THE PAYMENT
OF LABORERS, MECHANICS, MER-
CHANTS, TRADERS AND PERSONS EM-
PLOYED UPON OR FURNISHING MATE-
RIALS TOWARD THE PERFORMING OF
ANY WORK IN CITIES, TOWNS, TOWN-

40
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SHIPS AND OTHER MUNITCIPALITIES IN
THIS STATE;”’

the first section of the act provides as follows:

1. Any person who as laborer, mechanie, mer-
chant or trader or sub-contractor, shall hereat-
ter, in pursuance of or conformity with the
terms of any contract for any public improve-
ment made between any person or corporation
and any county, city, town, township, public
commission, publiec board or other municipality
in this State authorized by law to make con-
tracts for the making of any public improve-
ment, perform any labor or furnish any mate-
rials toward the performance or completion of
any such contract shall, on complying with tho
provision of the second section of this act, have
a lien for the value of such labor or materials,
or both, upon the moneys in the control of said
municipality due or to grow due under said
contract to the full value of such claim or de-
mand, and these liens may be filed, and to the
extent of the amount due or to grow due un-
der said contract, become absolute liens to the
full or par value of all such work, and mate-
rials in favor of every person and his represen-
tatives and assigns who shall be employed by
or furnish materials to the contractor or to any
sub-contractor under him; provided, that no
such municipality shall be required to pay a
greater amount than the contract price of the
work and materials furnished, or the wvalue
thereof when no specific contract is made with
respect to the same by the contractor or sub-
contractor, respectively.

It will be observed that while the purpose of the
act as stated in the title is to secure the payment of
401aborers, mechanics, merchants, traders and per-
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sons employed upon or furnishing material toward
the work of municipalities; the liability of the mu-
nicipality under the proviso contained in the first
section 1s limited to the amount of the contract price
of the work and materials furnished, which would
seem to indicate a legislative intent that moneys due
under the contract should be applied to the claims
arising under the contract; for, if a materialman
or laborer, after receiving payment of moneys due
under the contract might apply those moneys to oth-
er accounts and then file a lien claim and enforce
payment out of the remaining moneys due under
the contract, there would not be enough money to go
around, and it would result in defeating or reducing
the claims of other laborers or materialmen. If ma-
terialmen and laborers are to be paid in full, and the
title of the act expresses that purpose, money paid
under the contract could not be diverted to other
purposes and a lien claimed for money thus di-
verted.

The act requiring bonds to be given to secure the
performance of contracts for the erection of public
buildings (P. L. 1918, page 203) is entitled as fol-
lows:

“AN ACT TO PROTECT PERSONS
PERFORMING LABOR OR FURNISHING
MATERIALS FOR THE CONSTRUCTION,
ALTERATION OR REPAIR OF PUBLIC
WORKS.”’

This act provides as follows:

1. When public buildings or other public
works or improvements are about to be con-
structed, erected, altered or repaired under con-
tract, at the expense of the State or any county,
city, town, township, village, borough, munici-
pality governed by a board of commissioners,
or improvement commission, or school district
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thereof, it shall be the duty of the board, officer
or agent, contracting on behalf of the State or
any county, city, town, township, village, bor-
ough, municipality governed by a board of com-
missioners, or improvement commission, oOr
school distriet, to require the usual bond, as pro-
vided for in the statute, with good and sufficient
sureties, with an additional obligation for the
payment by the contractor, and by all sub-con-
tractors, for all labor performed or materials
furnished in the construction, erection, altera-
tion or repair of such building, works or 1m-
provements. Section 2 as amended. (P. L.
1920, page 243).

Such bond shall be executed by such con-
tractor with such sureties as shall be approved
by the board, officer, or agent acting on behalf
of the State or any county, city, town, town-
ship, village, borough, municipality, governed
by a board of commissioners, or improvement
commission, or school distriet aforesaid, in an
amount not more than one hundred per centum
(100%) of the contract price, and conditioned
for the payment by the contractor, and by all
sub-contractors of all indebtedness which may
accrue to any person, firm or corporation, on ac-
count of any labor performed or materials fur-
nished in the construction, erection, alteration or
repair to such building, works or improvement.

Such bond shall be deposited with and held
by such board, officer or agent for the use of any
party interested therein.

The form of the bond as prescribed by Section 4
of this act (P. L. 1918, page 205) contains the fol-
lowing clause:

“It being expressly understood and agreed
that the liability of the surety for any and all
claims hereunder shall in no event exceed the

-
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penal amount of this obligation as herein
stated.”’

[t seems clear that these two acts passed and ap-
proved in the same year evidence a legislative in-
tent that the moneys due under municipal contracts
for public work should be applied first to the pay-
ment for labor and material furnished under the
contract and not diverted to other purposes.

The bond given by the appellant in the amount of {()
$72,185.— was 1n the form prescribed by the statute
and was conditioned as follows: (Kxhibit C 2, page
79) :

Now, 1f the said Gilbert Stout,
shall well and faithfully do and perform the
things agreed by it to be done and performed
acording to the terms of said contraet, and
shall pay all lawful claims of sub-contractors,
materialmen and laborers, for labor performed »(
and materials furnished in the carrying for-
ward, performing or completing of said con-
tract, we agreeing and assenting that this un-
dertaking shall be for the benefit of any mate-
rialmen or laborer having just claim, as well as
for the obligee herein; then this obligation
shall be void; otherwise the same shall remain
in full force and effect; it being expressly un-
derstood and agreed that the liability of the
surety for any and all claims hereunder shall in 3¢
no event exceed the penal amount of this obliga-
tion as herein stated.

The said surety hereby stipulates and agrees
that no modification, omission or additions in
or to the terms of the said contract, or in or to
the plans or specifications therefor shall in any
wise affect the obligation of said surety on its
bond, and that said surety shall at its or their
own cost, defend the Board of Kducation of Mid-
dlebush, Franklin Township, N. J., in all ac- 40
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tions or proceedings founded upon a claim grow-
ing out of the award of said contract, which
may be instituted by any person not a party to
said contract.

By the terms of the indemmnity agreement which
accompanied -the contractor’s application for the

bond (Exhibit D 2, page 89) it was agreed as fol-

lows:

That the said Company, as surety on said
bond, as of this date, shall be subrogated to all
our rights, privileges and properties as prinei-
pal and otherwise in said contract, and said
Principal does hereby assign, transfer and con-
vey to said Company all the deferred payments
and retained percentages, and any and all mon-
eys and properties that may be due and payable
to said Principal at the time of such breach or
default, or that may hereafter become due and
payable to said Principal on account of said
contract, or on account of extra work or mate-
rials supplied in connection therewith, hereby
agreeing that all such moneys and the proceeds
of such payments and properties shall be the
sole property of the said Company, and to be by
it credited upon any loss, damage, charge and
expense sustained or incurred by it as above
set forth under its bond of suretyship.

At the time of the contractor’s default on his con-
tract there remained in the hands of the Board of
Iiducation $49,564.49 (page 27, 1. 10), and as appel-
lant was required to complete the school building it
was thereby subrogated to the rights of the con-
tractor in the moneys payable under the contract.
In completing the building appellant expended ap-
proximately $70,000. (Page 46, 1. 20).
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APPREEANTTEAS S ANSSROUT Y& ENC G
MONEYS DUE UNDER THE CONTRACT FOR
THE PERFORMANCE OF WHICH IT BECAME
SURE LY, SUPERIOR TO ANY EQUITY OF AP-
PELLEES, AND IS ENTITLED TO HAVE THE
MONEYS HERETOFORE PAID TO APPEL-
LEES, APPLIED IN DISCHARGE OF THEIR
ALLEGED LIEN CLAIM. 10

As surety on the bond and under the terms of the
indemnity agreement above quoted, appellant hav-
ing completed the building is subrogated to the
rights of all the other parties to the contract, and
has an equitable interest in the application of the
moneys paid or to be paid under the contract.

In the case of Columbia Digger Co. vs. Rector, 215
IFed. Rep., p 670, it was held that materialmen who
have received payment from the contractor, with 2()
knowledge that the money was part of the proceeds
of the work, were bound as to the sureties to apply
the payment to the indebtedness of the contractor
on that particular work.

The Court said:

“It 1s contended that the sureties had no
cequity in this money. The rule has been laid
down 1n this Circuit, under a statutory bond,
similar to the one in question, that the material- 30
man has a lien (an equitable lien) upon the
funds in the hands of the city, not limited to the
percentage retained under the terms of the con-
tract, and that the sarety who, upon the failure
of his principal, discharges the claim of the ma-
terialmen has a like lien by subrogation, supe-
rior to that of his principal’s assignee. Iirst
National Bank vs. City Co., 114 Fed. 529, 52
C. C. A. 313; Hemingsen vs. U. S. and Co., 143
Fed. 810, 74 C. C. A. 484. This is but another 40
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way of stating the rule laid down by the Wash-
ington Court that the money to be paid under
the contract was the very money, the payment
of which, to the laborers and materialmen was
secured by the bond. If the surety has such a
lien upon the money in the hands of the city, ho
must retain such lien or equity in the money as
far as it can be clearly traced, which the Courts
will protect until it is borne down by some su-
perior equity, and in a case of this character,
upon prineiples analogous to those controlling
the marshalling of securities, the creditor may
not realize upon such security, and, over the
objection of a bondsman, having a potential
equity in such security, apply it to an unsecured
debt, depriving the bondsman of all benefit
from 1it, and hold said bondsman for the so-
cured debt.”’

That the surety on a building contract has an
equitable interest in the moneys due under the con-
tract which will be enforced in New Jersey is in-
dicated by the case of St. Peter’s Catholiec Church
vs. Van Note (66 N. J. Kq., page 78). In that casc
the sureties on the bond of the contractor were com-
pelled to complete the contract after it had been
abandoned by the contractor, and materialmen
claimed an equity in the balance of the moneys due
under the contract superior to the right of the sure-

30 ties. It was held that the right of sureties is supe-

rior to the claims of materialmen and laborers for
work done for and materials furnished to the con-
tractor, as to the indemnity fund in the hands of the
owners, and that sureties on a contractor’s bond
who, with the permission of the owner, had finished
a house abandoned by the contractor, are entitled to
be repaid, out of the moneys which thus became due
upon the contract in preference to materialmen and
laborers, who had served notices upon the owner

40 when there was still nothing due and unpaid, and
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Where & contractor defaults,and his sureties complete the
contract,they are entitled to be subrogated to the right' of
the owner against the contractor,and 3ga1hut persons furnish~
ing materials to the original contractor,to the e£u6ﬂt necess~
ry to reimburse them for their necessary outlay.

The right of subrogation does no+ depend on any privity of :
contract, but is 1ldenendent of any 'Ibement and rests upon prine-
ciples of natural Jjustice ard eqult

Hackensack Brick Co.vs Borough of RBogota 86 N.J. Eqe. p 143.

To the same affect is Union Stone Co. vs ?reebo’ders of
Hudson County 71 Eg. p 657 in which case it was held that the
sureties’ right relates back to the meking of the contract.

See also note to State vs Schlesinger 45 A.L.R. p 379.

Q-')

progress of the work, and that the surety’s right
of subrogation related back to the execution of the
contract.

The same rule was laid down in the case of Hard-
away Surety Co., 211 U. 8., p. 552.

In the case of Cox vs. New Kngland Eq. Insur- 5
ance Co., 247 Fed. Rep., p. 955, a firm of contractors
for a government building' gave a bond conditioned
as required by statute to pay all claims for mate-
rials and labor: and, in order to obtain the surety,
agreed that in case of its default, all sums then or
thercafter due on its contract should be the proper-
ty of the surety, to be credited on any indebtedness
arising out of the obligation. They completed the
building, but left claims for labor and materials un-
paid. The government without knowledge of such 3()
claims made the final payvment to the contractors
who paid it on an indebtedness to a bank, from
which it was recovered by their trustee in bank-
ruptey.

Held that the fund having been traced and re-
covered the surety which had settled the claims
covered by its bond, was cntitled to an equitable lien
thereon and to priority of payment over general
creditors.

40




that this applied to a percentage of the contract
price retained by the owner as indemnity till com-
pletion of the building.

In this case the Court said (page 83): By the
mere fact of performanca of their contract they (the
sureties) became equitable assignees of so much of
the money held by the owners as was required to re-
quite them for their expenditures.”’

In the case of Prairie State Bank vs. U. S., 164
U. S. 227, it was held that the equity of the surety
on the Bond of a contractor for the erection of a gov-
ernment building in the money due under the con-
tract was superior to the equity of a bank which
had advanced money to the contractor during the
progress of the work, and that the suretv’s right
of subrogation related back to the execution of the
contract.

The same rule was laid down in the case of Hard-
away Surety Co., 211 U. S., p. 552.

In the case of Cox vs. New England Eq. Insur-
ance Co., 247 Fed. Rep., p. 955, a firm of contractors
for a government building gave a bond conditioned
as required by statute to pay all claims for mate-
rials and labor; and, in order to obtain the surety,
agreed that in ease of its default, all sums then or
thereafter due on its contract should be the proper-
ty of the surety, to be eredited on any indebtedness
arising out of the obligation. They completed the
building, but left elaims for labor and materials un-
paid. The government without knowledge of such
claims made the final pavment to the contractors
who paid it on an indebtedness to a bank, from
which it was recovered by their trustee in bank-
ruptey.

Held that the fund having been traced and re-
covered the surety which had settled the eclaims
covered by its bond, was entitled to an equitable lien
thereon and to priority of pavment over general
creditors.

10

40
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Appellant insists that the foregoing cases sup-
port its contention that under the circumstances of
the case at bar, it is subrogated to the rights of the
parties for whose benefit the bond was given, and
has an equitable lien on the moneys paid, or to be
paid, under the contract, superior to any lien of
appellees.

POINT I11I.

10
IT WAS INEQUITABLE FOR APPELLEES,
WITH KNOWLEDGE OF THE SOURCE Oif
T MONEY S TOSAERPEY S ROSOTHER SR UR-
POSES, PAYMENTS RECEIVED BY THEM
UNDER THE CONTRACT FOR THE SCHOOL
BUILDING.

The appellees received the payment of $3,000.00
on September 26th, 1926, under -circumstances
2() which required them to credit it on their account
for materials furnished to the school building. At
the meeting of the Board of Kducation at which the
payment was approved, out of which appellees re-
eived $8,000.00, Mr. Gulick attended before the
Board with an order for $3,000.00 signed by the con-
tractor, and according to Mr. Conrad Icke, a mem-
ber of the Board, the fololwing conversation en-
sued: (Page 43, 1. 30).

30 A, Welll Mr. Guliek says to me, he says; “‘I
furnished in the neighborhood of $15,000.00 worth
of material and I haven’t had a cent of Mr. Stout
vet, and I got to have the money, and I got to have
it today.” 1 said: ‘‘Today is Saturday; vou
couldn’t cash a check; you had better go to see fhe
custodian the first thing Monday morning and get
him to go down with you and see if there is a check,
and he can turn it right over to you.”

400 When the Board declined to honor the order for
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$8,000, Mr. Gulick went to Stout and what oceurred
was testified to by Stout as follows: (Page 42, line
20).

(). How did you know you were to receive a pay-
ment on the Middlebush school? A. Mr. Gulick told
ne.

Q. He told you?  A. Yes, sir.

(. Did you make any further statement to him as
to the check you were giving him for $3,000.00, than
what you have testified to? A. Not to my knowl-
edge, no.

Q. State everything you said to him about the
check of $8,000.00?7 A. Well, I guess I have said
about all. He told me I was going to have a pay-
ment on the Middlebush school. He told me on the
Saturday. He said I could get that at Mr. Laird’s
store on the Monday. I told him I would make out
a check and date it to him Tuesday, and if he heard
from me not tocash it. 1 would let him know if
[ didn’t get the check, so he wouldn’t get it cashed.

(0. If you did receive the check, then you were not
to notify him? A. No.

(). But if you didn’t receive the check, then you
were to notify him not to use the check? A. Yes.

Q). That is what was said? A. Yes.
(). Did vou communicate with him at all? A. I

don’t remember it, no.

This testimony shows not only that appellees had
knowledge of the source of the payment but that it
was reasonably within the contemplation of all par-
ties that the payment would be credited to the mate-
rials furnished on the school, for it was solicited
from the board for that vurpose. Then, too, it was
received by appellees and turned over to their book-
keeper without directions. (Page 35, line 10).

It is not necessary that the appropriation of the
payment should be made by an express declaration
of the debtor; for if his intention and purpose can
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be clearly gathered from the circumstances of the
case, the ereditor is bound by it.

Dorris vs. Cummins, 157 I1l. App. 10.
2 Parsons on Contracts (5 Ed.) 630.
Note to MeWherter vs. Bluthenthae, 95 A. S.

B . 0.

The facts in the case of Dorris vs. Cummins above
10 cited are very similar to the facts in the case at bar.
The suit was to foreclose a lien for materials on a
building and the materialman had applied a pay-
ment received by him from the contractor to another
account of the contractor. The payment was turned
over by the materialman to his bookkeeper who with-
out any direction applied it to other items.
[t was held that it would be unreasonable and un-
just to permit it to be so applied.
But whatever may have been in contemplation of
() the parties, the appellees, knowing the source of the
money and knowing that the performance of the
contract was secured by appellant’s bond, are
chargeable in equity with the application of the pay-
ment to the materials furnished on the school job.
The general rule as to the application of payments
is well stated by Pingrey in his work on Suretyship
and Guaranty as follows:

The rule in regard to the application of payments
30 1s this: (1) The debtor at the time of payment has
a right to designate the claim to which it shall apply.
(2) If the debtor fails to make the application when
he has the opportunity of so doing the ereditor may
apply the payment to any of several legal claims at
his option. (3) If neither debtor nor ereditor makes
the application the law itself will apply the payment
as justice and equity require.

As to a surety this doetrine aplies when the prin-
40 cipal makes the payment from funds which are his
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own free from any equity in favor of the surety.
Thus, where the specific money paid to the ereditor
and applied to a debt of the principal for which
the surety is not bound, is the very money for the
collection and payment of which he is surety, he is
not bound by such application and can have it ap-
Llied to the debt for which he is surety. When jus-
tice and equity show that the surety has rights in
the application of the money, it must be applied at
his command.

Pingrey on Suretyship & Guaranty (2nd Ed.)
See. 97.

Where a surety has become responsible for the
payment of money by the principal, and the latter
receives money under his contract which he pavs
over, the creditor or obligee has no right to apply
such payments in any other way than to the relief
of the surety.

32 QOye. 171.

The rule that application will be made for the re-
lief of a surety when justice and equity require it is
stated as follows:

Where the money paid or property delivered by
the prineipal to the ereditor is the identical money
or property for the payment or delivery of which
the guarantor or surety is bound, or the payment is
made with the proceeds or fruits of the very con-
tract, business, or transactions covered by the obli-
gation of the surety or guarantor, the latter is not
bound by an application of the payment or property
to some other debt of the principal—at least, if the
source of the funds is known to the ereditor or per-
son receiving the pavment; and in such case the
surety or guarantor is equitably entitled to have the

10

30

payment made or the property delivered applied to 40
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the discharge of the debt, or the liquidation of the
obligation, for which he is bound.

Neoll 21w Sl sz wor il

The general rule that a surety cannot control the
application of a payment is applicable solely in those
cases where the principal makes the payment from
funds which are his own and are free from any

10equity in favor of the surety to have the money ap-
plied in payment of the debt for which the surety
is liable, but where the specific money paid, or prop-
erty delivered to the creditor, is the identical money
or property for the payment or delivery of which
the debtor and his sureties have obligated them-
selves by the contract and undertaking, the surety
is not bound by an application thereof to some other
debt for which the surety is not liable, he is en-
titled to have the money or property applied to the

20 payment of the debt for which he is liable.

921'R. C. L., p. 108.

In the case of Crane vs. Pac. Heat & Power Co.,
36 Wash. 95, 78 Pac. 460 it was held:

Where a surety company guarantees the faithful
performance of a school building contract pursuant
to the statute for the benefit of laborers and mate-

30 rialmen, and the contractor pays the money reccived
from the school district to a party who furnished
material for the building and to whom the contractor
was indebted also, upon an older unsecured account,
the surety is not bound by an application of the
school money to the old account, but is entitled to
have the same applied on the school contract in dis-
charge of its liability.

The Court said: ‘It will be seen that the moneys
40applied upon the old debts by the respondent were
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the very moneys for the collection and payment of
which the surety was obligated to the creditor, and
under the rule announced, which seems to us to be
the right and equitable rule, the surety is not bound
by such application.”’

Where the specific money paid to the ereditor, and
applied on a debt for which the surety is not bound
1s the very money for the collection and payment of
which he is surety, he is not bound by such applica- 1()
tion and he is equitably entitled to have the money
applied to the payment of the debt for which he is
liable unless the creditor shows a superior equity.

Merchants Ins. Co. vs. Herber, 68 Minn. 420,
71 N. W. 624.

Sureties on the statutory bond of a contractor for
a public improvement, conditioned for the faithful
performance of the contract and the payment of all 2
claims for labor and material, have the right to have
payments made by the contractor to a materialman,
from the proceeds of the contract applied in pay-
ment for materials furnished under such contract
and are not bound by an application of such pay-
ments to a pre-existing indebtedness.

Columbia Digger Co. vs. Sparks, 227 Fed. 780.
; DO b
See also Cox vs. New Eng. HEq. Ins. Co., 247
Hed. 955. 30

In the case of Columbia Digger Co. vs. Sparks,
227 Fed. 782 above cited, it was contended by the
rlaintiff in error that the judgment was contrary to
the weight of authority and cited in support of its
position the case of Merchants Ins. Co. vs. Herber,
68 Minn. 420, 71 N. W. 624, which was reviewed by
Vice Chancellor Buchanan in his coneclusion filed in
this case. The Court said of this case: ‘‘The Min-
nesota case announces the general rule that a surety 40
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cannot direct the application of payments made by
a principal to another, and that he is bound by any
application made by the principal and the creditor,
or either of them; but the court goes on to say that
this rule applies only to cases where the principal
makes the payment from funds which are his owa,
free from any equity in favor of the surety to have _ ﬁ
the money applied in payment of the debt for
which he is liable, and that where there is a special

10 equity in favor of the surety the latter is entitled to
have the money applied according to that equity. If
as we hold, there was in the case at bar an equity in
favor of the sureties to have the money applied in
vayinent of the liahilities incurred by the contractor
under the contract, the decision in the Minnesota
case 1s authority in support of the doetrine last cited
from Cyec., rather than against it.”

In the case of the United States vs. January, 11
20U. S, p. 572, the Court said:

““The law with respect to the application of par- ]
ticular payments where the debtor owes distinet
debts has long since been settled. The debtor has
the option if he thinks fit to exercise it, and may di-
reet the application of any particular payment at
the time of making it.

If he neglects to make the applicaticn, the ereditor
may make it; if he also neglects to apply the pay-

30 ment, the law will make the application.

In this case a majority of the Court is of the
opinion that the rule adopted in ordinary cases is
not applicable to a case circumstanced as this is;
where the receiver is a public officer not interested in
the event of the suit, and who receives an account
of the United States, where the payments are in-
diseriminately made and where different sureties &
under distinet obligations are interested.

It will be generally admitted that moneys arising

40 due and collected subsequent to the execution of the
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second bond, cannot be applied to the discharge of
the first bond, without manifest injury to the surety
in the second bond.’’

The same rule was applied in U. S. vs. Eck-
ford, 42 U. S., p. 250.
) )

A materialman cannot, by applying money paid
him by a building contractor, who had received it
on account of a particular job, upon accounts against
the contractor, arising out of other jobs, retain a lien
against the building upon account of which the mon-
ey was paid, although he acts in ignorance of the
source of the money and by his application of pay-
ment releases his lien on the property upon account
of which the application is made.

Sioux City Foundry & Manufacturing Co. v.
W. G. Merten, et al., 156 N. W., p. 367.

In the case of Sturtevant Co. vs. Fidelity, ete.,
Co., 92 Washington, page 52, 158 Pacific 740, the
Court discussing a former opinion said:

h

Counsel for respondent call our attention to and
rely upon our decision in Puget Sound State Bank
v. Gallucei, 82 Wash., 445, 457, 144 Pac. 698, Ann.
Cas.1916 A,767, where our holding seems to be, in ef-
fect, that a creditor of a contractor, the debt, being
one incurred in the performance of his work and se-
cured by a bond of this nature, may apply money
paid to it by the contractor to a debt other than the
one secured by the bond, even though such ereditor
knows that the money paid to it came to the con-
tractor in part payment of his contract. The writer
of this opinion being the writer of that one feels
free to criticize this holding in so far as that deci-
sion is susceptible of such interpretation. That case
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involved other important issues which were argued
by counsel and examined by the Court at great
length, and which almost wholly absorbed the atteni-
tion of both counsel and the Court. The question of
the proper application of the credit there involved
seems to have been almost lost sight of. It was pre-
sented to us with but little argnment and without ¥
citation of our own or other decisions, and we dis-
posed of it in an equally summary manner. In-
10deed, the knowledge on the part of the creditor as to
the source of the money was not considered as a fac-
tor touching the right of the creditor to make ap-
plication of the payment. We are now of the
opinion, in view of these facts and in the light of the
authorities we have here reviewed, that our holding
in the Gallucei Case should not now be regarded as
establishing a rule of law permitting a creditor with
knowledge of the source of money like that here in- !
volved to apply such money to a debt other than that
20secured by the bond, while such debt secured by the
bond remains unsatisfied. We, therefore, reach our
conclusion here, independent of the Gallucei deci- £ |
sion, and recognize the error of that decision in so
far as it failed to recognize the doctrine of our
former decisions in the light of the ereditor’s knowl-
edge there involved.

A materialman, to whom the contractor furnished

materials used in the building cannot credit the con-

30 tractor on an old account for the materials so fur-
nished, and retain a lien upon the building.

Mills v. Olsen (1911) 43 Mont. 129, 115 Pac.

A materialman who receives from the contractor
with full knowledge that it was turned over to the @
latter for the purpose of paying for the material for
the owner’s house, money or other obligations of the

40
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owner, must apply the money upon the materials
for the owner’s house, and cannot even at the direc-
tion of the contractor, apply it to an older or other
debt of the contractor, thus retaining a lien upon
the house of the owner.

Farr v. Weaver: (1919) 84 W. Va. 182, 99
Bl i 395;

Where the rights of third persons are involved 1()
the law will make the credit according to principals
of justice and equity.

Williams vs. Willingham, 5 Ga. App. 533, 63
So. K. 584.

In this case a lienor was denied his lien on a build-
ing when he had applied money received under the
contract to other debts.

In the case of U. S. vs. American Bond Co., 89 2()
Fed. 921, it was held that a materialman could not
recover on the bond where he had applied payments
under the contract secured by the bond to a pre-ex-
isting indebtedness.

[n this case a materialman was paid moneys un-
der the contract in excess of his indebtedness and
applied these moneys to a pre-existing indebtedness.
Held that he was bound to apply such payments aris-
ing under the contract and the surety was released -
from liability. 30

The rule requiring the application of payments to
the contract under which they acecrue is supported
by the following cases from other states:

Hanson vs. Cardano, 96 Cal. 441, 31 Pac. 457.

Brown vs. Dresser, 179 Cal. 232, 176 Pac. 453.

Hammond Lumber Co. vs. Fantu, 179 Cal.
b2 8 Pae, 5085,

Jos. B. Clow & Sons vs. (foldstein, 147 Tl
App. B71. 4()
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Central Planing Mill vs. Betz, 29 Ky. 252, 92
S Y

L. J. Mueller Furnace Co. vs. Calvin, 146
Minn. 252, 178 N. W. 496.

Crane Bros. vs. Keck, 35 Neb. 683, 53 N. W.
606.

Boyer, ete., Co. vs. Colonial & Co., 94 Neb.
180, 142 N. W. 519.

Harris vs. Gilbert, 128 Atl. 11.

Gerlach vs. North Texas & Co., 244 S. W.
662.

Hughes & Co. vs. Flint, 61 Wash. 460, 112 Pac.
633.

J. F. Kane vs. Woodbury & Co., 121 Wash.
149, 208 Paec. 1107.

Bross vs. MeNicholas, 66 Ore. 42, 133 Paec.
782.

Some of these cases cited are Mechanics Lien
cases 1In which the lien of a materialman was de-
nied where he applied the money received to a prior
indebtedness; holding that the owner has the right
to have it applied on the contract under which it was
received.

The surety on the bond stands in the place of an
owner and the same equity exists in his favor.

The Vice Chancellor in his conclusions while ad-
mitting that the question at issue is one of novel
impression in New Jersey, and that the weight of
authority seems to support appellant’s contention
that the appellees under the circumstances of this
case were equitably bound to apply the September
payment, at least, to the debt on the school build-
ing, nevertheless concludes, that the court cannot ac-
cept these adjudications as authoritative because, as
he says, ‘“they assume without proving that such an
equity exists in favor of the surety.”’

What further proof of the surety’s equity is need-
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ed 1s not clear. The equity arises when the party
for whose benefit the surety is given, fails to do that
which fairness and justice require.

If appellant was seeking relief in a court of law,
1t might be claimed that relief could not be granted
because of the hard and fast rules of law governing
application of payments, but equity corrects that
‘“‘wherein the law by reason of its universality is de-
ficient.”’

Both the Municipal Lien Law and the Bonding
Act assure to a materialman payment for materials
furnished to the building. The contract which the
surety 1s required to make is for the special benefit
of materialmen as well as laborers. The bond spe-
cifically provides that the surety will pay the claims
of materialmen and laborers, and they are given a
right of action at law against the surety in addition
to the remedy by lien notiee.

The obligation given by the surety company in
this case being for the special benefit of appellees,
a corresponding obligation arose on their part to use
the money paid them under the contract to discharge
their debt for materials. IHow can it be said that a
contract for the benefit of appellees imposes no
equitable duty upon them as to the moneys received?

The contract price is the primary fund for the
payment of the contractors debts for labor and ma-
terials. Justice and fairness would seem to require
that appellees should not be permitted to divert to
other purposes the fund to which the surety must
look for indemnity. ik

[f the Court shall hold that the surety has no
equity in this fund under the circumstances of this
case then there is nothing to prevent a materialman
to whom a contractor on a public building, in fail-
mg circumstances, may be heavily indebted, from in-
ducing the contractor to pay over to him all the mon-
eys payable under the contract, apply these moneys
on old accounts and compel the surety to assume
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payment of the entire contract price. Who could
safely then become surety?

He who seeks equity must do equity and must
come 1nto Court with clean hands.

The maxim that ‘“‘He who seeks equity must do
equity’’ is not limited to any particular class of
cases, but may be applied whenever it is necessary to
the promotion of justice.

10 Mutual Benefit Life Ins. Co. vs. Brown, 30 N.
J g 98 528 Corp . Jur 17 6

To warrant the application of the maxim that
‘““He that comes into equity must come with clean
hands,”’ it is not necessary that the misconduct com-
plained of should be actually fraudulent or such as
to constitute the basis of legal action. Any act which
would be pronounced wrongful by honest and fair
minded men will be sufficient to make the hands of

2o the applicant unclean. Where the result in any
degree, induced by his misconduct, will be uncon-
scionable either in benefit to himself or injury to

?
.

others, the Court should deny him relief

See 21 Corp. Jur., p. 183-184.

Camden Iron Works vs. Camden, 64 N. .J. q.
723

It 1s submitted that the complainants are not ““do-
301ng equity’’ within the meaning of the maxims above
quoted in seeking to appropriate the moneys re-
ceived by them to other channels, thereby imposing
on the surety a burden not contemplated; the ef-
feet being to make the surety company responsible
for debts of the contractor other than those for
which it agreed to be liable. The equity of requir-
ing each building contract to pay its own way is
clear, indeed this would seem to be one of the pur-
poses of the mechanics lien laws and recognized by
40 legislatures in enacting them, for if the moneys be




diverted elsewhere someone is bound to suffer if the
contractor fails, and the laborers and materialmen
for whose benefit the laws are enacted will lose out
im the end.

The jurisdiction of the Court of Chancery in the
matter of the enforcement of municipal liens is con-
ferred by the statute preseribing the lien, P. 1. 1918,
p. 1041, but the question at issue as to the application
of a payment, relates to matters of account, jurisdic-
tion of which, from time immemorial has been ex-
ercised by Courts of Kquity.

Story’s Kq. Jur., Vol 2 (14 Eq.), p. 1; also p.
17, Sec. 603.

In the exercise of this jurisdiction courts of equity
require that the accounting and the application of
payments be reasonable, fair and just as between
the parties and the books are full of cases where, in
matters of account, a determination has been
reached, based on principles of common honesty,
justness and fairness.

While the diversion of these payments by com-
plainants is not such perhaps as to constitute an ac-
tual fraud on the surety, the effect on the sarety if
the appropriation be upheld, will be the same as if
there had been a fraudulent diversion of the fund.
The effort of complainants to apply the entire pay-
ment, $3,000.00, and the subsequent payment of $6,-
836.70 to other debts of the contractor, knowing that 3()
the loss must fall on the surety, is violative of those
general principles of fairness and justice, the appli-
cation of which in matters of account is the peculiar
province of a court of equity.

The Viee Chancellor also concludes that when
the payments were made by the Board to Stout, the
money became Stout’s own money which he might
appropriate as he saw fit. He reasons as follows:

“It 1s conceded by all that if the payment 40




10

20

30

40

0Q
L €

made by Stout to the materialman lien claim.
ant had been made out of Stout’s own money,
—say out of a legacy received by him,—the
surety would have no right to insist that the
payment should be applied to the debt on the
Middlebush school for which it was surety. In
fact it was made out of moneys received by
Stout from the School Board, as a payment due
him under his contract.

But the moment the money was paid over to
Stout by the Board, it became and was his owil
money,—money which he had legally earned
and which belonged to him alone; just as much
as any other money he could have., * * =#

Not only was it Stout’s own money, but there
is nothing in the case from which this Court can
find that the surety company had any right or
interest therein, Stout had made no promise or
agreement either to the board, or to the surety
company, or to the materialman, that he would
apply moneys received by him from the hoard
primarily to the satisfaction of claims of la-
borers and materialmen on the Middlebush
school job.”’

Because, as he reasons, the money was Stout’s
own, the Vice Chancellor argues that Stout was at
liberty to apply it to any purpose the same as he
might apply a legacy received by him, and that when
he had applied it to other purposes the surety could
not complain. This would, of course, be so if the
money came to the contractor from other sources,
but this money was not Stout’s own as would be
money earned by him which was the product of his
labor or skill, or which was coming to him in the
nature of a bequest. Stout had not earned this
money. It had not been given to him. It was mon-
ey chiefly representing the value of materials and
labor of others which had gone into the school build-
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g for which he was obligated to pay and for which
the surety company was further obligated to pay.

Much of the Vice Chancellor’s reasoning is predi-
cated upon the assumption that the contractor had
the right to do as he pleased with the moneys re-
ceived under the contract. If this was his legal
right it was not his equitable right. He was, in equity.
charged with the duty of paying for his labor and
material out of the moneys paid him under the con-
tract. 10

But the courts do not evolve the principle invoked
im the case by appellants so much from the duty
owing by the contractor as from the duty owing by
the materialman, who, with knowledge of the source
of the money, unequitably applies it to purposes
other than those to which it should be applied.

It was not Stout who directed the application in
the case. He gave no directions although the cir-
cumstances are such as to indicate an expectation
on his part that it would be applied to the school 2¢
job.

The appellees made the application themselves
with knowledge of its source.

While it is true as suggested by the Vice Chan-
cellor that there 1s no legal or other compulsion on
a surety company to enter into such surety bonds,
and that when they do so they are at liberty to in-
sist as a condition to their becoming sureties, upon
some special agreements or arrangements for their
protection; nevertheless if the surety fails to make
some such special arrangement it ought not to be
denied equitable relief, for in making a contract
sureties, like any other parties, have the right to
rely upon the application by our courts of the equit-
able principle laid down by the authorities cited
herein, irrespective of any legislative enactments
on the subject.

The Viee Chancellor also attempts to distinguish
the facts in the present case from those in a case like
that of Merchants Ins. Co. vs. Ierber, 68 Minn. 420, 4()




10

20

30

40

D)
e U

where the surety bond was given to secure the faith-
ful performance by an agent of the collection and
payment of moneys due the creditor, and it is sug-
gested in the opinion that the equitable principle
supported by the authorities above quoted is con-
fined or should be confined to cases where the money
which is paid to the ereditor is the very money for
the payment of which a surety is surety. It is diffi-
cult to discover any difference in principle between
a case where the surety is bound for the payment
of particular moneys collected by the principal and a
case -where the surety is bound for the payment of
other debts incurred by him; as in this case, for the
payment of the claim of the materialman who re-
ceived a payment under the contract and applied it
elsewhere. It is submitted that a careful reading of
the authorities will show that no distinetion is made
between cases where the bond secures money col-
lected by an agent or secures money due and payable
under a contract.

It is further argued by the Viee Chancellor that
since Stout might have used the money paid him
by the Board of Kducation to pay creditors who
were entire strangers to the school house contract,
even though such creditors knew the source of the
money, therefore the surety cannot complain be-
ause the money paid to appellees was applied to
other debts. This reasoning ignores the faect that
the appellees were in effect parties to the surety
company’s contract, that this contract was for their
peculiar benefit, that they had knowledge of the
bond "and the source of the money and therefore
owed a duty to appellants to apply the money in re-
duction of the sureties’ obligation. The equity of
the case arises out of the peculiar relation of the
parties under the contract and bond, and it is this
equity which the Court below failed to recognize,
but which is generally recognized by text book writ-
ers and applied in the numerous cases cited herein.

b {
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A stranger to the contract would not be under the
same equitable obligation.

It was argued in the Court below on behalf of
the appellees that the surety company should be de-
nied relief because, in the contract made by it with
the Perth Amboy Construction Company for the
completion of the building, it agreed to pay all
claims for labor and material theretofore contracted,
licluding the elaim of complainants.

It is submitted that this contract did not in any
way affect the equities existing between appellant
and appellees. "The contract with the Perth Am-
boy Construction Company only reiterates the terms
of the bond which required the surety company to
pay all claims for labor and material. This con-
tract was made for the protection of the Perth Am-
boy Construction Company and the Board of Kdu-
;ation, and there was no privity of contract there-
in between the surety company and appellees, nor
does it appear anywhere that appellant at the time
this contract was made had any knowledge of the
payvments theretofore made by the contractor to ap-
pellees.  Certainly, i the absence of such knowl-
edge, appellant could not be held estopped in this
proceeding. It would hardly be contended that if
at the time this contract- was made appellees had
been paid in full for the materials furnished by
them, they could, nevertheless, because of this con-
tract insist upon being paid again. If appellant’s
position is correct in this proceeding appellees must
be held to have been paid in full for their claim.

They have already been paid out of the proceeds
of the school contract $14,036.70, which amount, if
this deeree be affirmed, will be increased $6,890.53,
or a total of $£20,927.23, besides interest; whereas,
they only furnished under the contract, materials to
the value of $6,390.53.

Appellant prays that the decree of the Chancellor
be reversed. Joux F. REGegr,

Solicitor for and of Counsel with Appellants.
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