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Filed N ove1nber 19th, 1926. 

Beticecn JoHN B . GROVER aud 
JoHN I-I. R. GuLrcK, Partn ers, 
Trading as GROVER & GuLICK 
Lurnber ConipanyJ 

C 0·1np lainants J 

and 
THE BOARD OF EDUCATION OF THE 

TowNSHIP OF FRANKLIN, in th e 
County of Sonierset cind Stat e 
of N eio J ers eyJ and GILBERT j1 

STOUT ' Defendants. 

On Bill, etc . 
Bill. 

To the Honorab le Edwin Robert Walker, Chancellor 
of the State of New Jersey: 

The con1plainants, John B . Grover and John 1-I. 
R . Gulick, partners, trading as GROVER & GU-
LICK L UJYIBER COJYIP ANY, of the Borough of 
Princeton, in the County of 1\1:ercer and State of 
New Jersey, respectfully show: 

1. By agreement dated on or about the ninth day 
of July, A. D. 1926, the defendant, Gilbert Stout, 
agreed to erect and construct for the defendant, the 

10 
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Bill. 

Board of Education of the Township of Franklin, 
in the County of Somerset and State of New J er-
sey, a public school, known as the Middlebush School 
House. 

2. The complainants were thereafter e1nployed by 
the defendant, Gilbert Stout, to supply and furnish 
the lumber and mason materials for the execution 

1 O and construction of the said school house as 1nen-
tioned in paragraph one hereof. 

3. The lun1ber and mason materials for the execu-
tion and construction of a part of the said school 
house were furnished by the complainants and a 
statement thereof is annexed hereto and made a part 
hereof and marked Exhibit "A," at a total cost of 
$8,690.53. 

4. Complainants admit to have received payment 
fr01n the defendant, Gilbert Stout, for the furnish-

20 ing of lumber and mason n1aterials to the said def en-
dant, Gilbert Stout, in accordance with Exhibit ''A,'' 
in the sum of $1,800.00, and for which amount the 
said defendant, Gilbert Stout, has been properly 
credited. 

5. Of the moneys retained by the said defendant, 
the Board of Education of the Township of Frank-
lin, in the County of Son1erset, and State of New 
Jersey, for the account of the defendant, Gilb2rt 
Stout, for the payment of the construction of the 

30 school house designated as the Middlebush School 
House, in the Township of Franklin, in said County, 
there is due to the complainants the sum of $6,890.53. 

Your co1nplainants therefore pray that the Court 
of Chancery may enter its order and decree, set-
ing forth the extent and justice of the claim of the 
complainants and all other clain1ants who are or 
might become a part of this proceedings, and to di-
rect the defendants, or any of them, to pay to your 

40 claimants, the sum so found to be due, together with 
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Bill. 

interest and costs, and to grant such other r elief as 
may be just. 

(Signed) OLIPHANT & MITCHELL, 
Solicitors for and of counsel with cornplainants. 

''EXHIBIT A'' 
10 

18-ROV"ER & GULIC [( LUM.BER 1ooi1PANY 
Princeton, New Je rsey 

To GILBERT STOUT 
i1iddlebush Schoolhouse 

1Si'26 
1\.ug. 11 15213 Sq. Ft. NIGR .. . ....... . 

16 Contract as per List .. , ...... . 
(Iten 1ized below) 

31 4 Rolls 3 Ply Rfg ... .......... . 
Sept. 13 231 Barr els Cen1ent .......... . 

40 Bags Hy. Lime .... ........ . 
1 Keg 6 P. Nails .......... .. . 
1 " 20 P. Nails .... , .. , ...... . 

18 4 Bags F 'ire Clay ............ . 
22 444 Pcs. Hens eshoe File .... , .. . 
23 240 ' ' ' ' ' ' . . . . . . 

Oct. 11 40 Pcs. 6" T. C. Pipe .. ........ . 
12 35 " " T. C. Pipe ......... . 

CREDIT 

Rift. Rfg. ..... • ' • ........... . 

532.46 
7,418.0020 

10.00 
607.53 

18.00 
5.10 
4.50 
3.80 

37.74 
2'0.40 
17.60 30 
15.40 

$6,890.5 3 

1,800.00 

$8,690.53 
40 
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CONTRACT LIST 

165 Pcs. 2x 8-10 Fir 
145 '' 2x 8-18 '' 
40 '' 2x 8-16 '' 

145 ' ' 2x10-18 '' 
443 '' 2x 6-12 '' 

93 '' 2x 6-16 '' 
206 '' 3x14-2.J: ' ' 
277 ' ' 2x 6-24 '' 
140 ' ' 2x10-24 '' 
165 ' ' 2x 6-10 '' 
123 '' 2x 3-16 '' 

13 '' 2x10-16 ' ' 
2 '' 4xl0-12 '' 

345 '' 2x 4-16 '' 
218 ' ' 2x 4-12 '' 
4{)00 1Con1n1011 Brick 
2700 Brick, Fire 

83 Pc s. l¼x6 -16 Spr. 
38688 Sq. Ft. lxi8 T&G NCR 
19,000 Lin Ft. lx2 Spr. Lath 
10,000 Lin. Ft. :¾x2 Spr . Grds. 
18443 Sq. Ft. Rift Y. P. Flg . 

.. A.11 for the surrn of $7,418.00. 



Filed Dec. 24th, 1926. 

IN CHANCERY OF NEW JERSEY. 

Betw een JoHN B. GROVER and 
.JOHN H. R. GuLICK, Partners, 
Traclin/g as GROVER & GuLICK 
Lumb er Company, 

Complainants, 
and On Bill, etc. 

THE BoARD OF EDUCATION OF THE Answer. 
TowNsHIP OF FRANKLIN, in th e 
County of Som ers et and Stat e 

10 

of N ew J ersey, and GILBERT j1 

STOUT, 
D ef endants. 20 

The defendants, the Board of Education of the 
Township of Franklin, in the County of Somers et 
and State of New Jersey, having its principal loca-
tion at Middlebush in the said Township of Franklin, 
answering the bill of complaint in this cause filed, 
says: 

1. Paragraph one of the said bill of complaint is .10 
admitted. 

2. Defendants have not sufficient inf orn1ation to 
form a belief regarding the statements contained in 
paragraph two of the said bill of complaint. 

3. Defendants have not sufficient information to 
form a belief regarding the statements contained in 
paragraph three of the said bill of c01nplaint, but 
leaves complainant to its proof as to the arr10unt of 
n1aterials, if any, furnished. 

4. Defendants hav e not sufficient inforn1ation to 40 
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Answer-Board of Education. 

form a belief regarding the statements contained in 
paragraph four of the said bill of comphtint. 

5. Defendants have not sufficient information to 
form a belief regarding the statements contained in 
paragraph five of the said bill of complaint and 
leaves complainant to its proof as to the amount due, 
if any. 

10 JOHN P. CULLEN, 

20 

30 

Sol'r for and of Counsel with defendant the Board 
of Education of the Township of Franklin, Som-
erset County, New Jersey. 



Filed January 4th, 1927. 

IN ,CHANCE:RY OF ' NE .W JE ,RSEY. 

Between JOHN B. GROVER and 
JoHN H. R. GULICK, Partners, 
Trading as GROVER & GuLICK 
Lumber Company, 

Complainants, 
and 

GILBERT STOUT and BoARD OF 
EDUCATION OF FRANKLIN T 'owN- -

SHIP, 

Defendants. 

On 11 unicipal 
:Mechanic's 
Lien. 

Order. 

10 

T'his n1atter being opened to the 10ourt by Willirum 20 
C. Vandewater, E,Squire, of Counsel with the Peti-
ioner, Charles A. Willirumson, on a Petition praying 
that the said Charles A. Williain ,son, be made a 
party Defendant, in the above stated cause, and it 
appearing that all parties herein concerned have 
consented thereto: 

It is, on this 4th day of J !anuary, 1927, ORD·ERED , 
that the said Charles A. Williani,son be admitted as a 
party Defendant in this cause, and that he have 10 30 
days fr01n the date of this Order to file his Answer 
to the Bill of Oo1nplaint herein. 

Respect£ ully advised, 
E1. R. w ALKER, C. 
BAYARD SROCK 'TON, A. M. 

40 



Filed January 17th, 1927. 

IN iCHANCE '.RY OF ' NEW JE ,RSE ,Y. 

Between JoHN B. GROVER and l 
10 JoHN H. R. GULICK, Partners, 

Trading as GROVER & GuLICK , 
Lumber Company, 

On Municipal 
:Mechanic's 
Lien. 

Answer of 
Charles A_. 
Willian1son, 
Trading as 
Princeton 
Quarries. 

20 

Complainants > 
and 

GILBERT STOUT and BoARD o.F 
EnucATION OF FRANKLIN T'owN- j1 
SHIP, 

Def end ants. 

The Answer of ,Charles A. Williamson, trading as 
Princeton Quarries, to the B~ll of ;Cbn11plaint filed 
herein shows that: 

1. On or about the 22nd day of N ovemher, 1926, 
the D,efendant, Charles A. Williamson, duly filed a 
lien with the said Board of Education of the Town-
ship of Franklin, 1County of Somerset and State of 
New Jersey, for materials furnished in the er ection 
of said school house, a copy of which materials is 

30 hereto annexed and rmade a part hereof. 
2. The Defendant, Charles A. Williamson, further 

shows that no payrrne-nt has been made thereon ', and 
there is still due him ., by the said B1oard of Educa-
tion of the Township of Franklin, the sum of $414.75, 
together with interest fr01n N ovemher 1st, 1'9126. 

The Defendant, Charles A. Williamson, therefore 
prays that the Court of Chancery may enter its 
Order and Decree, setting forth the extent and jus-
tice of the claim of the Defendant, above nan1,ed, 

40 along with other claim.ants who are or might become 



9 

Answer-Charles A. Williamson. 

a part of these proceedings, and to direct the D·e-
fendants, or any of them, to pay to this D·efendant 
the sum so found to be due, together with interest 
and costs, and to grant such other relief as may he 
just. 

WILLIAM 0. VANDEWATER, 

Solicitor for and of Counsel with. the 
Defendant, Charles A . Williamson, 10 
Trading as Princeton Quarries. 

PRINCETON 1QiUARRIEiS 
10.. A. Willian1son 

P. 0. Box 311 

Princeton, N. J., Nov. 20, 19'26. 
:MIDDLEBUSH S!CIHOOLHOUSE JOB 

Gilbert Stout, 
Kingston, N. J . 20 

TO PRINCETON QUARRIES, Dr. 

No. 
Aug. 10 7497 sand 7 tons@ $2.75 .. ..... $12.25 

7499 ' ' 14 " 1.75. •/• ., .. 24.50 
11 7692 " 7 ,, ' 1.75 .. ,. ·'·. 12.25 

7724 ' ' 7 1, ' 1.75 .. , .... 12.25 
7728 ' ' 7 " 1.75 ... •;•. 12.25 
7729 ' ' 7 . ' 1.75 .... , . .- 12.25 30 
7736 " 7 ' ' 1.75 .. ,. •'•. 12.25 

Sept. 9 7765 " 7 ' ' 1.75 ...... 12.25 
15 7943 " 7 ' ' 1.75. •'• ... 12.25 

7968 " 7 " 1.75 .... , .. 12.25 
796ig: " 7 ' ' 1.75 .. , .... 12.25 
7970 " 7 " 1.75. •'• .... 12.25 
7971 " 7 " 1.75. •'• ... 12.25 

16 79'72 " 7 1, ' 1.75 .... ... 12.25 
17 7978 " 7 " 1.75 ...... 12.25 

7981 " 7 " 1.75 ...... 12.25 40 
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Answer-Charles A. Will iamson . 

20 7983 ·" 7 ' ' 1.75 ...... 12.25 
7997 ' ' 7 ' ' 1.75 ...... 12.25 

21 7998 ' ' 7 ' ' 1.75 ...... 12.25 
8301 ' ' 7 ' ' 1.75 ...... 12.25 
8303 '' 7 '' 1.75 .... , .. 12.25 
8304 ' ' 7 ' ' 1.75 ...... 12.25 

2.2 83.07 ' ' 7 '' 1.75 ...... 12.25 
10 8308 ' ' 7 '' 1.75 ...... 12.25 

8311 ' ' 7 ' ' 1.75 ...... 12.25 
8312 ' ' 7 '' 1.75 ...... 12.25 

Oct. 15 8650 ' ' 6.5 ' ' 1 ,.., -. lo . ..... 11.37 
16 8647 " 7 ' ' 1.75 ...... 12.25 

,8654 " 6.5 ' ' 1.75 ...... 11.38 
8655 " 7 " 1.75 ...... 12.25 
8656 ' ' 7 ' ' 1.75 ...... 12.25 
8657 " 7 " 1.75 •••• I •• 12.25 
8659 ' ' 7 " 1.75 .... , .. 12.25 

20 
$414.75 

30 

40 



Filed January 27th, 1927. 

IN CI-IANCERY OF NEW JERSEY. 

Between J oHN B. GROVER and I 
JOHN H. R. GuLICK, Partners, 
Trading as GROVER & GuLICK 

Lumber Company, On Bill, etc. 
C onivlainants, 

and 
1 

Order Adn1i t-r ting Par- -
THE BOARD OF EDUCATION OF THE 

'rowNSHIP OF FRANKLIN' in the 
County of Sonierset, and GIL-

BERT STOUT, 

1 ty Defend-
ant. 

Defendants. J 
Application having been made by The Metropoli-

tant Casualty Insurance Company of New York to 

io 

20 

be admitted as a party defendant in the above en-
titled cause, and it appearing that said The l\tfetro-
politan Casualty Insurance Company of New York 
is surety on the bond of Gilbert Stout, defendant, 
conditioned for the faithful performance of the con-
tract between the defendant, The Board of Educa-
tion of the Township of Franklin in the County of 30 
Somerset and the said Gilbert Stout for the erection 
of the Middlebush School building, mentioned in the 
bill of complaint herein and as such surety is a prop-
er party in said cause. 

It is on this twenty-seventh day of January, nine-
teen hundred and twenty-seven ORDERED that the 
said The Metropolitan Casualty Insurance Company 
of New York be and is hereby admitted as a party 
defendant in the above entitled cause, and that such 

40 
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Order. 

defendant have twenty days in which to answer the 
bill of complaint of complainant. 

E. R. w ALKER, C. 

We hereby consent to the entry of the above OR-
DER. 

1 O OLIPHANT & MITCHELL, 
Solrs. of Complainants. 

20 

30 

JOHN p. CULLEN' 
Solr. for The Board of Education of the Township 

of Frankli~, in, the County of Somerset. 

A true copy. 
THOMAS BARBER, 

Clerk. 

WM. C. VANDEWATER, 
Solicitor for C. A. Williamson. 

VOORHEES KLINE, 

Solicitor for Gilbert Stout, Defendant. 



Filed February 5th, 1927. 

IN CHANCERY OF NEW JERSEY. 

Between JOHN B. GROVER and ! 
JoHN H. R. GULICK, Partners, 
Trading as GROVER & GuLICK 
Lurnb er Company, 

C om,plainants, 
and 

THE BOARD OF EDUCATION OF THE 

TowNSHIP OF FRANKLIN, in the 
County of Sonierset, and GIL-
BERT STOUT, et al., 

I 

Defendants. J 

On Bill, etc. 
Answer of De-

fendant, The 
Met ropoli-
tan Casual-
ty Insurance 
Company of 
New York. 

The Answer of the Defendant, The Metropolitan 
Casualty Insurance Company of New York, admit-
ted as a party defendant by order dated January 
27th, 1927. 

This Defendant answering the Bill of Complaint, 
says that: · 

10 

20 

1. Paragraph one is admitted. · JO 
2. Paragraph two is admitted. 
3. This defendant has no knowledge or inf orn1a-

tion sufficient to form a belief as to the statements 
in paragraph three. 

4. Answering paragraph four, this Defendant says 
that it is informed and believes that the said com-
plainants failed to complete their contract for the 
furnishing of the lumber and mason materials for 
the erection and construction of said school house 
as proposed by them, and that the credit of $1,800.- 40 
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Answer-Metropolitan Casualty Insurance Co. 

00 mentioned in said paragraph four of said bill of 
complaint represents their selling price for 18,443 
feet of yellow pine fiooring which ~aid complainants 
had contracted to deliver, but which were never de-
livered for the erection and . constr.·.uction of sa id 
school building, and which, by the terms of con1-
plainants' contract with the said Gilb ert Stout, they 

1 O were required to furnish. 
5. Paragraph five is denied. 
6. This defendant further answering says that 

on or about the 27th day of Septen1ber) 1926, th 3 sa:c1 
Gilbert Stout received from the said r:lhe B ::mrd 
of Education of the Township of Franklin, in th2 
County of Somerset, a payment amounting to $10,-
494.04 on account for work and labor perf orm Jd 
and materials furnished on the said Middleb'.lsh 
School building under his said contract with said 

20 Board of Education, and that on or about the san1e 
date the said Gilbert Stout out of the payment of 
$10,494.04, received by hi1n from said Board of 
Education as aforesaid, paid to complainants $3,-
000.00 on account of their contract for the materials 
furnished and to be furnished by th en1 toward th ·2 
erection and construction of said Middlebush School 
building, which payment of $8,000.00 complainants 
have failed to credit and apply on their contract ac-
count for materials furnished and to be furnished to 

3U the said Gilbert Stout under their said contract with 
him. 

7. This defendant further answering says that on 
or about July 20, 1926, at or about the time of the 
execution of the said contract between the said The 
Board of Education of the Township of Franklin, 
in the 1C\ounty of Som.erset, and the said Gilbert Stout 
for the erection of said Middlebush School building, 
and contemporaneously with the execution and de-
livery of said contract, the said 1Gilbert Stout as 

40 principal, and this defendant as surety, entered into 
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a bond to the said The Board of Education of the 
Township of Franl · lin, int.he County of Sonv"rs2t, in 
the sum of $72,185.00, conditioned for the faithful 
r;erformance by the said Gilbert Stout of his con-
tract with the said Board of Education and indem-
nifying the said Board of Education fro1n all costs 
and damages which it 1night suffer by reason of the 
failure of the said Gilbert Stout to perforn1 and 10 
c01nplete his said contract and agreeing thereby to 
r;ay all persons contracting with the said Gilbert 
Stout for labor or materials on said school build-
ing, should the said Gilbert Stout default th::ffe~n. 

8. This defendant further answering says that 
on or about the 13th day of November, 1926, the said 
Gilbert Stout defaulted in the performance of his 
said contract with the said Board of Education, and 
that on November 17th, 1926, a notice of such default 
was given to this defendant by the said Board of 20 
Education, whereupon this defendant elected under 
its rights as surety to take over and complete the 
said contract made as aforesaid between the sai<l 
Board of Education and the said Gilbert Stout, and 
that thereupon this defendant succeeded to th2 
rights and credits of the said Gilbert Stout under 
said contract, and is entitled to have the payment 
of $8,000.00 made by the said Gilbert Stout to con1-
flainants mentioned in paragraph six hereof; ap-
plied and credited in satisfaction of complainants JO 
debt for materials furnished under said contrac~ 
and mentioned in complainants bill of complaint. 

'This defendant the ref ore prays that such decree 
111ay be 111ade herein as shall preserve this def en-
d.ant's rights in the premises and require co1nplain-
ants to credit in satisfaction of their alleged clai1n, 
the said payn1ent of $8,000, received by then1 fron1 
the said Gilbert Stout on account of the 1noneys due 
or to grow due to them for materials furnish~d un-

~O 



10 

20 

30 

16 

Answer-Metropolitan Casualty Insurance Co. 

der their contract with the said Gilbert Stout for the 
erection of said l\fiddlebush School building. 

JOHN F. REGER, 
Solicitor of Defendant, The JIii etropolitan Casualty 

Insurance Cornpany of N e'IAJ York. 



Filed June 2, 1927. 

IN CHANCERY OF NEW JE ,RSEY. 

Betw een JoHN B. GROVER and 
JoHN H. R. GuLICK, Partners, 
Trading as GROVER & GuLICK 
Lumber Company, 

Complainants, 1 

and 
T1HE BOARD OF EDUCATION OF THE 

T 1owNsH1P OF F 'RANKLIN, in 
the County of Sornersct and 
State of New Jersey, GILBERT 
STOUT and CHARLES A. W IL-
LIAMSON, Trading as PRINCETON 
QUARRIES, a·nd THE METROPOLI-
TAN CASUALTY INSURANCE COM-
PANY OF NEw YoRK, 

Defendants, 

On Bill, etc. 
Substitution 

of Attorney. 

10 

20 

It appearing to the Court that Oliphant and 
IYiitchell , Solicitors of !Comp lainants in the above 
entitled cause, having dissolved partnership on 'ac-
count of the appointn1ent of A. Dayton Oliphant as 
Circ uit Court Judge of the State of New Jersey, it .10 
is on this 2nd day of June, 19'27, 

ORDERE .D, that Louis Gerber be substituted as 
solicitor for the comp lainants in the place and stead 
of Oliphant and IYiitchell. 

E. R. w ALKER, C. 
We hereby consent to the entry of the above order. 

JAMES MITCHELL. 

40 
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Filed June 2nd, 19'27. 

IN CHANCERY OF NEvV JERSEY. 

Between JonN B. GROVER and 
JoHN H. R. GuLICK, Part-
ners, Trading as GROVER & 
GuLICK LuMBER OoMPANY, 

Complainants, 
and 

THE BOARD OF EDUCATION OF 

THE TOW NSHIP OF FRANKLIN' 
in the County of Somerset 
and State of New J ersey, 

1GILBERT STOUT, and CHARLES 
A. VYILLIAMSON, Trading as 
PRINCETON 'Q !UAERIES, and 
THE METROPOLITAN 1C'.A.su ALTY 

l 
I 

INSURANCE COMPANY OF NEW jl 
YORK, 

D efendants. 

On Bill, etc. 
Replication to 

Answer of De-
fendant, The 
Metropolitan 

1Oasual ty In-
surance 'Com-
pany of New 
York. 

The eon1plainants join issue on the answer of the 
defendant, The Metropolitan Cas ualt y Insurance 
Coonpany of New York. 

30 Lours GERBER, 

40 

Solicitor for~ C 01nplainants. 
Service of the above is hereby acknowledged this 

24th day of Miay, 1927, as within tin1e. 
JOHN F. REGER, 

Solicitor of The Metropolitan Insurance 
ComrJany D epartment. 



Filed June 23rd, 1927. 

IN CHANCERY OF NE\V JERSEY. -------------------1 Betw een JoHN B . GROVER and 
. 

JOHN H. R. GuLrcK, Part-
ners J Trading as 1Gtao v ER & , 
,GuLrcK LUMBER CcMPANY, 

Complainants) 
and , On Bi ll, etc . 

THE BoAFD CF Ei0ucATI CN O.F 
THE TOW N SHIP CF FRANKLIN, 
in th e County of Som-erset 
and State of New J ers ey) 
·GnBERT STO U T, and CHARLES 
A. WrLLIAMSON, Trading as 
PRIN CETON ·QiuARRIEs, and 
THE MErROPOLITAN IC !A.suALTY 

JNSURANCE COMPANY OF NEW j 
YoRK, 

D ef end ants . 

Rep 1 ication to 
Answer of De-
fendant, T h e 
Board of Edu-
cation of th B 
Township 
Frank lin . 

of 

~I.1he comp lainants join issue on the answer of the 
def end ant, The Board of Educatio:n of the Town-
ship of Franklin. 

10 

20 

Lours GERBERJ 30 
Soli cito r for Co1nplJts. 

Service of the above is hereby acknowledged thi s 
13th day of J une, 1927, as within time. 

JOHN p. CULLEN' 
Sol Jr of Board of Education of Franklin Twp .J Som -

erset Co.J N. J. 

40 



Filed August 10th, 1927. 

IN CHANCERY OF NEW JERSEY. 

10----------

l 

20 

Between JonN B. GROVER and 
JoHn H. R. GuLICK, Part-
ners 1 Trading as GR-OVER & 
GULICK LUMBER COMPANY, 

Complainants, 
and 

THE BOARD OF EDUCATION OF 

THE TOWNSHIP OF FRANKLIN' 
in the County of Somerset 
and State of New Jersey, 
iGrLBERT STOUT, and CHARLES 

I 

A. WILLIAMSON, Trading as 
PRINCETON 'Q !UARRIES, and 
THE ~1:ETROPOLITAN IC\A.suALTY 

INSURANCE COMPANY OF NEW j 
YORK, 

Def enclants. 

On Bill, etc. 
Order of Refer -

ence. 

30 Upon consent of the defendants in the above cause 
hereunder written. 

40 

It is on this 10th day of August, 1927, ORDERED, 
that the above entitled cause be and the same is here-
by referred to Hon. M. G. Buchanan, one of the 
Vice-Chancellors of this Court, to hear the same 
for the Chancellor, and advise what order or de-
cree should be made therein. 

E. R. w ALKER, C. 
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Order of Reference. 

We consent to the making of the foregoing order 
of reference. 

Lours GERBER, 

Solicitor of Complainant. 

JOHN p . CULLEN' 

. Solicitor of Board of Ediication . 

JoHN F. REGER, 

Solicitor of Metropolitan Casualty Insurance Com-
pany of New York . 

SAMUEL D. LENOX, 

Solicitor for Charles L . Conard, Trustee in Bank-
ruptcy, Gilbert Stout, Bankrupt. 

10 

20 

30 

40 
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Filed Sept. 13th, 1927. 

IN GHANCE ,R.Y OF NEW JERSE ,Y. 

Betwe en JOHN B. GROVER and 
JoHN H. R. GuLICK, Part-
ners, Trading as GraovER & 
GULICK LUMBER COMPANY, 

Complainants, 
and 

THE BOARD OF EDUCATION OF 
THE TOWNSHIP OF FRANKLIN' 

l 
I 

20 in the County of Somerset 
and State of New Jersey, 
GILBERT STOUT, and CHARLES 
A. WILLIAMSON, Trading as 
PRINCETON 1QfuARRIES, and 
THE METROPOLITAN IC ASU ALTY 

On Bill, etc. 
Designation. 

30 

40 

INSURANCE COMPANY OF NEW j' 
YORK, 

Defendants. 

Application having been made to fix a time and 
place for the hearing of the above stated cause, and 
it appearing that the defendants have consented 
thereto, it is hereby, on this sixth day of SepteJ.nber, 
1927, 

ORDERED, that Thursday, the twelfth day of 
January, 1928, at the hour of 10.30 o'clock in the 
forenoon at the Chancery Court in the State House 
at Trenton, be, and the same is hereby designated 
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Designation. 

as the time and place for the hearing of the said 
cause. 

MALCOLM G. BUCHANAN, V. C. 

We hereby consent to the time fixed in the above 
designation. 

Lours GERBER, 
Solicitor of Com,plaina -nt. 10 

JOHN p. CULLEN' 
Solicitor of Boa ,rd of Education, etc. 

tJ OHN F. REGER, 

Soli.citor of Metropolitan Ca3ualty Insurance Com-
pany of New York. 

SAMUEL D. LENOX, 

Solicitor for Charles L. Conrad, .Truste e in Bank- 20 
riiptcy, Gilb er t Stout, Bankrupt. 

30 

40 
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IN CHANCERY OF NEW JERSEY. 

Betwe en JoHN B. GROVER, 

et. al., 
Complainants, 

and 
BOARD OF EDUCATION OF THE 

TowNSHIP OF FRANKLIN, et. 
al., 

l 
I 

D ef e'l'idants. J 

On Bill, etc. 
Testin1ony. 

Testimony taken in the above entitled cause, at 
the State I-louse, Trenton, New Jersey, on Thurs-
day, the twelfth day of January, 1928, at 11 o'clock 

20A, M. 

Before HON. MALCOLM ,G. BU CHANAN, Vice -
Chancellor. 

Appearances-
LO UIS GERBER and JAMES J. McGOOGAN, 

Esquires, 
For Complainants. 

30 JOI-IN F. REGER, Esquire, 
For Defendant, Metropolitan Casualt y Insur -

anc e Compan y of New York. 

JOHN P. CULLEN, Esquir e, 
For Board of Education of Township of 

Franklin. 

SAMUEL D. LENOX, Esquire, 
For Charles L. Conard, Trustee in Bank-

40 rutpcy of Gilbert Stout, Bankrupt. 
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Thomas E. Gibson-Direct. 

THOMAS E .. GIBSON, a witness produced on be-
half of the Complainants, being· duly sworn, testifies 
as follows: 

Direct Examination by Mr. McGoogan: 

Q. Are you the iCQerk of the Board of E ,ducation 
of ]?ranklin Township, in Son1erset ·County? A. Yes, 10 
sir. 

Q. 1-Iave you produced, in response to a subpoena, 
the contract between the Board of Education of 
Franklin Town ship and Gilbert Stout ? A. Yes, sir. 
( Producing paper). 

The Court: There 1s no dispute about that , 1s 
th er 2? 

JYir. Reger: No. 

rrhe Court: Let it be received and marked. 

Said contract is marked Exhibit C-1. 

20 

1fr. Reger: We might expedite m-atters by ad-
n~itting the contract which is now offered; and I also 
have the original application for the bond, with the 
inden1nity agreement attached. I think that can be~() 
agreed upon. 

1\1:r. MciGoogan: I offer the bond. Said bond in 
the sum. of - - - made between the Metropolitan 
Casualty Insurance Con1pany of New York and Gil-
bert Stout, dated - - - is marked Exhibit 1C-2. 

Mr. JYicGoogan: I offer the lien clain1 of the com-
plainants. 

40 
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Thomas E. Gibson--Direct. 

Mr. Reger: I think I should object to the offer of 
the lien claim, inasmuch as there is no allegation in 
the bill as to any lien clain1. 

The Court: I suppose an am,endment would be 
pern1itted in that behalf. 

10 Mr. Reger: There was notice of a lien claim given. 
I want to enter a formal objection, in order that the 
record ·may show the objection, and if an anrnnd-
ment is asked for, well and good. 

:!Yir. Mc:Googan: I ask to alillend by inserting a 
paragraph alleging the filing by the complainants 
with the Board of Education of the lien claim, served 
on the Board on October 20, 1926, a copy of which 
is attached to the bill of cornplaint, and I ask that 

20 the copy be attached to the bill of con1plaint. 

The Court: Is there any objection 7· 

Mr. Reger: I aim anxious to have the question at 
issue, litigated. I don't like- No, no objection. 

Mr. McG oogan: I off er the li en clain1. 

Said lien claim is marked Exhibit C-3. 
30 

By the Court: 

Q. What payments have been made by the Board 
of Education on account of this contract 7 A. The 
first payment, $10,494.04. 

Q. What date 7 A. Septen1ber 25th. 
Q. What year 7 A. 1926. 
1Q. The next? , A. $10,89'6.47, on October 30th. 
Q. 1926 7 A. '26, yes, sir. 

4 O Q. Any other payments 7 A. No, sir. 
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Thomas E. Gibson-Cross. 

Q. What is the amount of the balanc2 in the hand s 
of the Board? A. $,70,895.00, the original contract, 
$49,564.49. 

Q. rl'he contract has been con1pleted by the Surety 
Ooimpany? A. Yes, sir. 

Q. Completed on what date? A. It was accepted 
on January 9th. 

Q. This year? A. This year; yes, sir. 10 
Q. Two or three days ago ? A. 'Two or three day8 

ago; yes, sir. 

Cross-Exa1nination by lVIr. Reger: 

Q. Can you give us the date of the notice of the 
service of the lien clain1? 

By the Court : 

Q. The date endorsed in ink, October 26th, 1926, 
is that the date it was served upon the Board ? A. 
Yes) sir. 

Q. What moneys were due at that tin1e, if any, to 
the contractor, Gilbert Stout ? A. Well, the work 
had ceased at that time. 

Q. Had th ere been any payment approved by the 
architect at that time ? A. Not after the last pay -
n1ent of $10,896.47. - · · · · 

By the Court : 

Q. That was made on October 30th ? A. Yes. 
Q. That payment was made four days after the 

service of this notice, apparently1 A. Yes, sir. 
Q. Is there any mistak e in those dates A. Not to 

n1y knowledge. 

20 

30 

Q. Did either member of the firm of Grover & 
Gulick make application to the Board previous to 

40 
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Thornas E. Gibson-Cross. 

the payment on Septe1nber 25th, for a payment on 
account of materials furnished by them? A. Yes, 
sir. 

Q. Who . appeared, .if anybody, before the Board, 
on behalf of Grover & Gulick? A. JVIr. Gulick and 
Nir. Potts. 

Q. Mr. Gulick, one of the complainants here? A. 
10 Yes. 

Cl What, if anything, did he state to the Board, 
about moneys due him at that time, fro1n the Middle-
bush School? A. I-Ie stated he wanted 1noney very 
badly, and he needed it; there had been considerable 
lu1nber put on the ground, and he needed it. 

Q. Was 1'1:r. Stout there at the tin1e? A. No, sir; 
not to my recollection. 

Q. Did Mr. 1Guliek bring any order or any other 
paper from Mr. Stout? A. I understood him to say 

20 he had one. 
,Q,. Did you, yourself, exan1ine the paper which he 

had 1 A. I did not. 
1Q. Was any statem ,ent 1nade to hin1 by the Board, 

as to whether any of the 1noney which was then 
due would be paid to him? 

The ,Court: How is that n1iaterial? 

The evidence is that it was paid to the contractor; 
30 not to hi1n. 

JVIr. Reger: I aan seeking to show that the com-
plainants had knowledge that the 1noney which they 
subsequ ent ly received out of this payinent, was 
1noney which caime fron1 the payn1ent due under this 
contract. 

The Court : I suppose that will be admitted. 

40 1'1:r. 1'1:cGoogan: Yes, sir. 
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John H. R. Gulick-Direct. 

JOHN H . R. GULICI{, a witn ess produced on be-
half of the · complainants, being duly sworn, testifies 
as follows: 

Direct Exainination by Mr. 1\1:cGoogan: 

·Q. Are you one of the complainants in this case? 
A. Yes, sir. 10 

Q. And one of the partners of Grover & Gulick? 
A. Yes, sir. 

Q. Have you produced the book account of the 
fir1n with ,Gilbert Stout, the contractor on the J\!fid-
dlebush School? A. Yes. 

Q. I-lave you also produced the delivery slips used 
by your firm, in showing the deliveries of material? 
A. Yes. · 

·Q. To this school on the Stout job? A. Yes, sir. 
Q. I-lave you produced a record showing this ac- 20 

count of your firm with Stout on the Middlebush 
School, and the present balance ?, Y. Yes, sir. 

•Q. Will you please read from your books, first the 
balance due on the Stout job on the 1\1:iddlebush 
School? 

Mr. Reger: I suppose it ought to be shovvn wheth-
er the witness kept the books or not. 

JYir. McGoogan: I-Ie did not, but I have the book~ 30 
keeper here. I will put him right on if you want 
him. 

Q. Tell us the an1ount of the balance ? A. Th e 
an1ount due to the Middlebush School is $6,890.53. 

Q. As of what date ? A. As of October 12th. 
Q. What year? A. 1926. 
Q. Have you produced the delivery slips, show-

ing the delivery of the material to the school? A. 
Yes, I have. 40 
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John H. R. Gulick-Direct. 

Q. Produce them, please ? A. (Witness produces 
papers). 

Q. Are they in order? A. I don't know; it is ac-
cording to the way the bookkeeper has arranged 
them. 

Mr. McGoogan: I offer this sheaf of delivery re-
10 ceipts. 

Q. YOU ref er to a copy of the contract betw ee1i 
you and Stout ? A. Yes, sir. 

Q. Is that in writing? A. Yes, sir. 
Q. Signed by hiJin? A. No, sir; it isn't signed by 

him. 
Q. Is it signed by you? 1L. It is signed by me, 

yes, sir. The original copy I have before n1e. 
Q. Was the original signed by him ? A. No, sir. 

20 Q·. ,V-hat was that ? A. An esti1nate given by Grover 
& Gulick to Mr. Stout, agreeing to furnish certain 
material at l\1iddlebush for so much money. 

1Q'- Did he accept it ? A. I-le accepted it and order-
ed the 1naterial delivered to lVIiddlebush. 

·Q. What is the total a1nount of the contract price 1 
A. $7,418.00, according to his list. 

By the Court : 

30 ·Q. That is, according to the original estimate or 
according to what was actually furnished? A . That 
is according to the original estimate. 

Q. vVas all of that furnished ? A. No, sir; there 
was a credit of the flooring on the contract an10unt-
ing to $1,800.00 given,-rip flooring. 

By the Court : 

Q. Why ? A. Because the material wasn't or-
4 U dered. 
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John H. R. Gulick-Direct. 

Q. Have you been paid any 1: art of this bala 11c2 of 
$6,890.53? A. No, sir, we have not. 

Q. Were there any extra materials furnished? A. 
Yes, sir, there were. 

Q. What was the total amount of the extra mate-
rials? A. Well, they are divid ed off in months. I 
can read them off to you. 

Q. All right ? A. August 11, 1926, 15,213 square 1 o 
feet of North Carolina roofers at three a:nd a half 
cents a square foot, $532.46; on August 16th) th:~ 
original contract was charged on the ledger as per 
list of $7,418.00; on August 31st, there were four 
rolls of two-ply roofing paper, at $2.50 a roll, $10.00. 
That balance then as of September 1st was $7,960.46. 
On September 13th there was delivered one carload 
of 231 barrels of cement at $2.63 a barrel, a1nounting 
to $607.53. There was delivered forty bags of hy-
drated lin1e at 45c. a bag, amounting to $18.00; one 20 
keg of six penny nails, $5.10; one keg of twent y 
penyn nails, $4.50; four bags of fire clay at 95c. a 
bag, $3.80; on September 22nd there were 444 pieces 
of horseshoe tile at eight and a half cents a piec 2, 
$37. 7 4. On September 23rd there were 240 piece s 
of horseshoe tile at eight and a half cents a piece, 
amounting to $20.40. On October 11th there wer e 
forty piece of six-inch terr a cotta pipe, eighty feet, 
at 22c. a foot, a1nounting to $17.60. On October 12th, 
thirty-five pieces of six-inch terra cotta, seventy 30 
feet at 22c. a foot, amounting to $15.40, n1aking a to-
tal amount owing them of $8,690.53, and a credit giv- · 
en of $1,800.00 for the flooring not deliver ed and not 
called for deducted, leaving an an1ount due us of 
$6,890.53. 

Q. That is the balance 1 A. Yes, sir. 
Q. Have you any knowledge of your own as to 

whether or not all this material was used by Stout 
in the erec tion of this school building ? A. The only 
thing I know was, this n1aterial was deliv ered on th e O 
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John EI. R. Gulick-Cross. 

job, and whether Stout removed any of his own. free 
will on some other job, I couldn't say exactly as to 
that. 1 

Q. It was delivered ? A. Yes, sir. 

The Court: Is it admitted that these are the de-
li very slips for this material, Mr. Reger? 

10 1Yir.Reger: Yes,sir. 1 

The Court: I will admit them. 

Said delivery slips, twe;nty-seven in nu[nber, are 
n1arked Exhibit '0~4. 

, 

Cross-ElXaminatio~ -by Mr. Reger: 

Q. vVhen did yqu learn that there was a payinent 
20 due Mr. Stout under this contract? A. I didn't learn 

there was any payment due• Mr. Stout under the con-
tra ct . On S(ppten1her 1st, Mr. Stout owed $38,000 .00, 
and I had , been prevailing upon J\1r. Stout for pay-
111ent. ' 

I 

Q. Did you at any ti1ne during Septe lmher learn 
there was a payn1ent due hi1n under the · contract on 
th 'e l\!Jiddlebush School? A. I went to Mr. Stout one 
time with an order for money fron1 Mr. Stout, and 
lVIr. Stout signed it. The order was written at J\1:r. 

30 Dayton Oliphant 's office. 

By the Court : 

1Q. Did you learn that there was a paya.nent due 
hi1n? A. I had this order-

1Q. Did you ? A. I did when I went to Middlebush, 
yes. 

·Q. You were not asked when. Answer the ques-
tions asked you. Your counse1 will take care of any-

40 thing that 1night be necessary to bring out. 
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John H. R. Gulick-Cross. 

'Q. When did you learn that there was a payment 
due to hin1, Mr. Gulick? A. When I took the order 
to the Board of Education. 

Q. I thought you said you took it to Mr. Stout? 
A. No, to the Board. 

Q. When was that? 1 A. If I remember, it was 
sometin1e· in September. 

·Q. Was it at a regular [lTieeting of the Board of 10 
Education that you presented the order ? A. I be-
lieve it was, sir. 

1Q:. It was? ' A. I believe so. 
Q. Was the order honor ed by the Board ? 1\._. It 

was not, sir. 
Q. Did you then see Mr. Stout about it ? A. I told 

:Mr. Stout-I saw him afterwards and told Mr. Stout 
that the Board of Education wouldn't honor the or-
der he signed . 

Q. What did you ask him then to do? A. I told 20 
Mr. Stout that he owed our firm $38,000.00, and we 
had to have the money. 

Q. Did he agree when he received payment from 
the Board to give you some of the money? A. He 
told me he would try to collect some money in and 
would pay us some money on account. 

Q. Did you ask him to give a check to you out of 
the proceeds of the check which he gave, or received, 
f ron1 the Board ? 

The Court: It has been admitted by counsel that 
the finn knew when they received this payment, that 
it came from moneys which were received by the 
Board of Education on this contract. What more 
do you want ? 

Mr. Reger: The examination tends to show there 
was the equivalent of an objection to applying this 
on the contract. 

40 
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John H. R. Gulick-Cross. 

The Court: Well, you are entitled to show that 
if you can. 

Q. I show you a check for $8,000.00, signed by 
Gilbert Stout, and ask you if that is the check yon 
received from :Mr. Stout on the contract which you 
had with him. Is that? A. This check was given 

l(J by Gilbert Stout by Grover & Gulick Lumber Com--
pany, the old company, I think you can make- · 

-

The Court: Strike it out. Pay attention to the 
questions asked you and simply answer those ques-
tions. 

Q. ( Question repeated). A. I didnt receive this 
check on the contract we had with hi1n. I received 
it on account. 

20 Q. When you were before the Board of Education 
you stated to them that there was money due you on 
the school contract? A. I don't know that I stated 
there was money due on the school. I stated there 
was money due us by Stout and he hadn't paid us 
anything from the school, and he owed accounts of 
long standing, so he owed the school money. I said 
that. 

1Q. When you received that check you accepted it 
and applied it on 111.aterials furnished to that school, 

30 did you not, Mr. Gulick? A. No, sir, I-
·Q:-.-You didn't? A. No, sir, I accepted and ap-

plied it on accounts older than the school, because 
there wasn't any specific ac:count where to apply it. 

Q. When did you apply it to the general account? 
That is what you mean? A. Yes. 

Q. When did you apply it to the general account? 
A. As soon as I received the check I returned the 
check to the bookkeeper and he applied it on the ac-
count. 

4 O Q. The bookkeeper did? A. Yes. 

t ' 
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John JI. R. Gulick-Cross. 

Q·. You didn't give any directions to the book-
keeper? A. The bookkeeper had knowl edge that 
any time Mr. Stout- ~ 

Q. Answer the question. Did you give any direc-
tions to the bookkeeper '? A. No, sir, not-

1Q. You didn't 1: A. No, sir, not where to apply it. 
Q. D1id you tell the bookkeeper it ca;me from the 

Middle bush School payinent? A. No, sir; I didn't. 10 
·· Q. You at that time expected to furnish all of the 
material which you had contracted to furnish for the 
Middle bush School, did you not ? A. Yes, sir. 

Q. And the total amount of that was upwards of 
$8,000.0(), $13,600.00, I think ? A. That was with the 
extra outside of the contract. 

iQ. The extras had been furnished at that tim ·e, 
had they not ? A. As of October 12th, yes. 

1Q. The credit of $S,OOO.OO which you have attach-
ed to the bill, or appears in the- bill of complaint 20 
here, is not a payment, but is a credit for materials. 
Is that right? 

The Court: Do you mean $1,800.00 ? 

Mr. Reger: Yes, sir. 

Q:. $1,800.00? A. Yes, that is a credit for ma-
terials. 

Q. vVhen did you apply that credit of $1,800.00 ? 30 
A. We had to apply the credit of $1,800.00 wh en we 
filed the lien. 

Q. When did you make the application on your 
books 1 A. The application was made on the books 
just before we got ready to file the lien; 

Q. vVhen was that ? A. V\lhen was it ? 
Q. Yes. J\. .. Well, I think the lien was filed some-

wheres in October, October 20th, I think. 
Q. I-low n1uch was charged on your books against 

40 
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John H. R. Gulick-Cross. 

1Ir. Stout at the time you received this $8,000.00 for 
materials furnished on the Middle bush School job 0? 
A. There was a charge on the books of $8,690.53, 
less $1,800 credit. 

Q. I understood you to say the $1,800.00 credit 
was not applied until later? A. The $1,800.00 credit 
was applied just before the filing of the lien. 

1 o Q. It was later than the time when you received 
the $81000 check, of course 1 A. Yes, sir; the lien 
was filed October 20th. 

By the Court : 

Q. The question is whether you applied the credit 
of _$1,800.00 after you got the check for $8,000.001 A. 
I believe it was after. 

Q. You knew, did you not, that Mr. Stout had giv-
20 en a surety bond for the performance of the con-

tract on the Middlebush SchooH A. Yes, sir. 
Q. You knew that under that bond the Surety 

Con1pany would be obligated to pay the clai1nants 
for the materials, didn't you 1 A. No, sir; I didn't 
know at that time. 

Q. When did you learn that 1 A. I learned that 
from my counsel later, as this case came up. 

Q. When you went before the Board of Educa--
tion, did you not then state that you had not then 

30 received a cent on this job, and that you must have 
some money? Didn't you say that? A. I stated to 
them I must have money, yes. 

40 

Q. You told them that 1 A. Yes. 
Q. And didn't you say you hadn't received a cent 

on the job 1 A. I don't remember saying that, sir. 

Mr. Reger: I ask counsel to produce the order. 

Mr. Gerber: It is not here now. 
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John H. R. Gulick-Cross. 

Q. I show you a paper purporting to be a copy of 
an order, and ask you if that is the form of the order 
which you presented to the Board of Education? A. 
I believe it is, sir. 

:Mr. Reger: I offer it in evidence. 

Mr. Mc1Googan: No objection. 

By the Court : 

Q. That is a copy of the order signed by Mr. Stout 
and given to you, is it? A . Yes, sir . 

Said order is marked Etxhibit D-1. 

By the Court : 

Q·. When the Board refused to honor that order, 
what was done with the order? A. The order was 
left with the clerk, of the Board. 

1Q. You received an additional payment on this ac-
count from the J\1:iddlebush School n1oneys, in No-
ven1ber, did you not, Mr. Gulick? A. If I remen1her 
correctly, we, received 1noney after this $8,000.00 
from Stout, yes, sir. 

10 

20 

Q. How much did you receive? A. The amount 
of money due from the Finderne lien- 30 

Q. How :i;nuch was it? A. I received in cash on 
November 1st, at my house, I rec2ived $6)836.70. 

Q. You received that? A. Yes, sir. 
Q. Where did that money come from 1 A. That 

money was delivered at my house by Theodore 
Potts, sir. 

Q. It was part of a payment n1ade on the Middle-
bush School, wasn't it? A. No, sir, it-

Q. It was not? A. No, sir, it was paying off the 
lien Grover & Gulick had on the Finderne School. 4 ( l 
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John II. R. Gulick-Re-Direct . 

Q. Do you know where the money came from? A. 
No, sir, it was cash . 

Q. It was cash? A . It was. 
Q. Do you know where Mr . Potts got the money 

from? A. He said from Mr . Sto ut . 
Q. From Stout? A. Yes, sir . 
Q. Did he say that Mr. Sto ut got it from the Mid-

10 dlebush Schoo l ?1 A. He did not. 

2U 

1Q. You knew it cain·e fron1 the 11iddlebush School? 
A. I did not . . 

Q. You applied it on the Finderne School? A. 
Yes. 

By the Court : 

Q. A lien had been filed for that c:lain1? A. Yes, 
sir. 

Re-direct E:x:arnination by 11r. MciGoogan: 

Q. Did you serve · the lien claim yourself, Mr . 
·Gulick? A. Yes, I did. 

Q. If I show it to you can you tell on what date 
you served it on the clerk of the Board? A . Yes, sir. 

Q. (Paper shown witness). Can you tell us the 
date on which it was served? A. The date on which 
it was served was October 2.0, 1926. 

3U :Q. How do you fix that date? A . I fix that date 
because I went to Dayton Olipha ~nt, who was the 
attorney for Grover & Gulick, and he 1rnade out this 
lien clain1 and gave it to me, and I went to-or he 
told me to serve that on the Clerk of the Board of 
Education, and that was J\!Ir. Gibson, and I went 
right over fron1 J\!Ir. Oliphant 's office to J\!Ir. Gibson's 
home, and within two hundred yards of 11r. Gibson's 
ho1ne I 1net hin1 coming up the road leading a cow 
and I stopped him and gave hin1 this paper. 

40 
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Gilbert Stout-Direct. 

·Q. At that tim ,e? A. Yes. 
Q. On the road? A. Yes, sir. 

By the Court : 

Q. And that is the way you fix the date? A. Yes, 
sir. 

Q. How does that fix the date? A. I delivered it 10 
the sa111,e day it was made out at Mr. Oliphant 's 
office. 

,Q. That is how you fix it? A. Yes, sir. 
'Q. And the · date was? A. October 2,0, 1926. 
1Q1• That was the date it was 1nade out? A. Y·es, 

,Q. You delivered it to the Clerk on October 20th f 
A. Yes. 

Q. There was no meeting of the Board that day? 
A. Not to n1y knowledge, sir. 20 

Complainants rest. 

GILBERT STOUT, a witness produced on behalf 
of the defendants, being duly sworn, testifies as fol-
lows: 

Direct Exan1ination by 1\1:r. Reger: 

Q. lVIr. Stout, you arc the contractor, or you were 30 
the contractor, for the erection of the Middle bush 
School for the Board of Education of Franklin town-
ship? A. I was. 

Q. Did you before beginning work apply to the 
lVIetropolitan Casualty Insurance Company for a 
surety bond? A. Yes. 

Q. I show you a paper purporting to be an appli-
cation for a bond, with an agreement of indemnity 
attached- A. Yes. 

40 
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Gilbert Stout-Dir ect. 

Q. And I ask you whether or not that is the ap-
plication you signed, and the agreement which you 
signed, and whethe-r that is your signature 0? A. It 
lS. 

Q. That is your signature ~ A. Yes, it is. 

J\1:r. Reger: I offer that in evidence. 

Mr. MeGoogan: I object to the offer of the ap-
pli cation, first because it has no binding effect upon 
th e c01n plainants; and secondly, upon the ground 
that if it contained an assignment it is void under 
Section 6 of the Act, which provides that the lien of 
any laborer or n1aterial a_nan shall have priorit y over 
an y-

The •Court: I und erstand that the purpose for 
20 which it is offered is to show the right to subroga-

tion ~ 

J\1r. Reger: Yes, sir. 

The Court: I will adn1it the pap er, and leave the 
question of its effect upon your client to be argued 
at the conclusion of the hearing. 

30 Said document is marked EiXhibit D-2 . ... 

40 

·Q. Prior to the pay1nent which you received on 
this cmitract on Septermber twenty-fifth or sixth or 
seventh, had Grover & Gulick applied to you for a 
part of the money which was due you under this 
contract~ A. Yes, sir. · 

1Q. Did you pay them a part of the money which 
you r eceived under this contract ~ A. Yes, sir. 

Q·. You paid them -
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Gilbert Stout-Dir ect. 

The Court: 'Ihat already appears, Mr. Rieger. 

'Q. At that ti1n•e did you direct them . as to how they 
should apply it on your account? A. No. 

Mr. McGoogan: Objected to as leading. 

The Court: We11, if you object-

l\i[r. l\!IeGoogan: I will withdraw my objection. 

Q. Did you? A. No. 
Q. When did you receive an additional payment 

under this contract? A. I don't reme1nber the ex-
act date. 

Q. Was it in the month of October, do you know? 

10 

A. The latter part of October or the first part of No- 20 
vember, I would say. 

Q. Did you pay any part of that money which you 
then received, and which has been testified to have 
been $10,896.00, to Mr. Gulick? A. I sent it to Mr. 
Gulick through Mr. Potts. 

Q. How much did you send? A. Between six and 
seven thousand dollars. 

Q. Do you know whether Mr. Gulick 11ad any 
knowledge as to where this money can1e-froni? 'A. I 
don't. ~O 

Q. What negotiations did you have with l\/[r. Gu-
lick before this first payn1ent was given, with ref er-
ence to payments on this job? A. I signed an order 
for payment. · 

Q. An 'Order for payment? A. Yes. 
Q. Did you go to the Board with Mr. Gulick to re-

ceive this payment? A. No. 
Q. When did you give the check for $81000.00? A. 

I don't ren1ember the date. 
40 
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Gilbert Stout-Direct. 

By the Court : 

Q. On the day that it bears date? A. The checl{? 
Q. Yes. A. No, if I remember, it was on a Sat-

urday I made out the check and dated it the follow-
ing Tuesday. 

Q. Why did you do that? A. I didn't have the 
10 money, and I knew there was a payment c01n1ng 

Monday fr01n the Middlebush e.chool. 
Q. Did you tell lVIr. Gulick? A. What? 
(J. Did yo11-s ~ate to 1{r. Gulic~{ the reason you 

dated it on Tuesday? A. Yes. 
Q. What was the reason you gave him? A. That 

the payment was coming from the Middlebush 
School on lVIonday, and I dated it on Tuesday so I 
could make a deposit. 

Q. :How did you know you were to receive a pay-
201nent on the lVIiddlebush School? A. J).1r. Gulick told 

1ne. 
Q. He told you? A. Yes) sir. 
Q. Did you make any further statement to him as 

to the check you were giving him for $8,000.00, than 
what you have testified to? A . .1 ot to my knowl-
edge, no. 

Q. State everything you said to him about the 
check of $8,0100.00? A. Well, I guess I have said 
about all. He told me I was g·oing to have a pay-

30 ment on the Middlebush School. lle told ,me on the 
Saturday. I-le said I could get that at Mr. Laird's 
store on the Monday. I told hi1n I would make out a 
check and date it to hi ,m. Tuesday, and if he heard 
fron1 me not to cash it, I would let hi1n know if I 
didn't get the c:heck, so he wouldn't get it cas hed. 

40 

Q. If you did receive the check, then you were not 
to notify him ? A. No. 

Q·. But if you didn't re ·ceive the check, then you 
were to notify him not to use the check? A. Yes. 
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Conrad ]eke-Di rect. 

:Q·. r:Ihat is what was said? A. Yes. 
1Q1• Did you comn1unicate with hin1 at all? A. I 

don't re1nem·ber it, no. 

Mr. McGoogan: No questions. 

CONRAD , IC[KE ,, a witness produced on behalf of 10 the defendants, being duly sworn, testifies as fol-
lows: 

Direct Examination by Mr. Reger: 

'Q. Mr. Icke, where do you live? A. Franklin 
Park. 

Q. A_re you a rnen1ber of the Board of Education 
of the Township of Franklin? A. Yes, sir. 

Q. ,iV ere you present at the 1neeting of September 20 
25th? -Lt. Yes. 

Q. 1926? A. Yes, sir. 
iQ. Did you see l\1r. Gulick of the iGrover & Gulick 

Lumber Company at that n1eeting? A. I did. 
1Q. Did you have any conversation with him at 

that time? A. Yes . 
Q·. vVill you state what that conversation was? 

A. Well, Mr. ·Gu.lick says to me, he says, '' I furnish-
ed in the neighborhood of $15,00().00 worth of ma-
terial and I haven't had a cent of Mr. Stout yet, and 30 
I got to have the n1oney, and I got to have it today.'' 
I said, "Today is Saturday; you couldn't cash a 
check; you had better go to see the custodian the 
first thing Monday n1orning and get him to go down 
with you and see if there is a check, and he can turn 
it right over to you.'' 

·Q. Did you see the order which he presented? A. 
He had a paper in his hands I supposed to be the 
order; I didn't read it. 

40 
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Conrad !eke-Cross. 
Conrad ]eke-Re -Direct . 
Joh n L. Totten-Direct. 

Cross-E .xamination by Mr. Mc1Googan: 

Q. But the Board did not honor the order, did it? 
A. No, sir. 

1 o Re-Direct Examination by :lYir. Reger: 

Q. You did pass the payment of $10,494.04 A: 
Yes, we did that. 

JOHN L. TOTTEN, a "'Nitness produced on behalf 
of the defendants, being duly sworn, testifies as fol~ 
lows: 

Direct Exan1ination by Mr. Reger: 
20 

Q. JYir. Totten, where do you live~ A. Middle-
bush. 

Q. Are you a 1nember of the Board of Education 
of Franklin Township~ A. Yes, sir. 

The Court : Is there anything you desire to bring 
out by this witness th~t is different from what was 
brought out by Mr. Icke 

30 Mr. Reger: It is simp ly corroboration. 

The Court: I am unable to see that anything he 
testified to was necessary to the case, or that he 
added anything to what was brought out by the 
complainants' proofs. 

l\1r. Reger: I can' t bring anything further out by 
this witness. Is it adn1itted that the building was 
completed by the Metropolitan Casualty Insurance 

40 Company~ 
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Fred T. Flynn-Direct. 

Mr. ~1:cGoogan: I am not prepared to admit that, 
as to how it was completed,-what arrangements 
the com:pany had with the Boarid. If Mr. Rege-r will 
tel me what he wants I may admit it without any 
proofs. 

Mr. Reger: Here is the contract. 

Mr. McGoogan: I have no objection to the admis-
sion in evidence of this copy of the contract, dated 
December 20, 1926, between the Metropolitan Cas-
ualty Insurance Company of New York and the 
Perth Amboy Construction Company of Perth Am-
boy, New Jersey . 

. Mr. Reger: I offer it in evidence. 

10 

Said copy of contract is marked Exhibit D-3. 20 

F 'RED T. FLYNN, a witness produced on behalf 
of the defendants, being duly sworn, testifies as 
follows: 

Direct Exa'll1ination by Mr. Reger: 

The Court: You ad1nit, Mr. l\!IeGoogan, that the 
contract was completed by the Surety Company, JO 
. through the instrumentality 0f~thi$. subsequent con-
trac:t? 

~.fr. ~1:cGoogan: Yes, sir, I do. 
/ 

Q. IOan you state what the cost was to the Metro-
politan Casualty Insurance C'om.pany, of the com-
pletion? 

The , Oourt: How is that material? 40 
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Fred T. Flynn-Cross. 

Mr. Reger: It would show that it was in ,excess of 
the original contract price, of which they haq .be'co:me 
surety. 

The Court: I don't think it is material, but you 
may put it in. 

A. The figures are here in the file. I think the 
am:ount to date is about $19,000.00. 

1Q. In excess of the contract price? A. In excess 
of the original contract price. 

By the Court: 

1Q1• What do you m.ean by that? A. The difference 
between the amount in the hands of the School 

20 Board· and what we had to pay the contractor to 
c0111plete, plus the am,ount we paid for outstanding 
bills, material and labor. 

'Q. You m.e-an your total payments amounted to 
approximately the Sl]ffi of $70,000.00? A. Approxi-
mately that, yes. 

Cross Examination by 1\1:r. McGoogan: 

'Q. Did your crnnpany use materials that were left 
3U on the job by the defaulting contractor? A. That I 

don't know, there were 111aterials left on the job, and 
we left the , work to the Perth An1boy Construction 
Coni;pany, and the consideration was that they would 
be allowed those materials. 

Q. You don't know whose materials were used or 
how much? A. No, I don't. 

.. 
The Court : Is it admitted by counsel on both 

, sides that there are no other lien claims? 
·40 
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Exhibits. 

Mr. Reger: I know of none. The Surety Com• 
pany, I understand, has paid the other claims. 

The Court : The answer which was filed by Mr. 
Williamson, with Mr. Vandewater as solicitor, is 
there no one here representing 1\!Ir. Williamson °? 

Mr. Reger: I believe not. I think we can show 10 
by proof that the claim was paid, if your Honor de-
sires it. 

The Court: I think that had better be made, 11r. 
Reger. 

Mr. Reger: Is it admitted that all other claims 
have been paid 1 

Mr. McGoogan: Yes, so far as we are concerned. 120 

Mr. Reger: I offer in evidence the check to Gro-
ver & Gulick Lumber Company, dated September 28. 
1926, for $8,000.00, made by Gilbert Stout. 

Said check is marked Exhibit D-4. 

1\!Ir. Reger : We rest. 

Case Closed. 
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1 iled March 19th, 1928. 

IN CHANCERY OF NEW JERSEY. 

Betw een J oHN B. GROVER, et al., l 
Complainants, 

and l • 
?> Conclusions. 

BOARD OF EDUCATION OF TowN- j 
sn1P cF FRANKLIN, et al .J · 

Defendants. 

ON FINAL HEARING. 

10 

MR . LOUIS GERBER and MR . JA:IYIES J. 1ticGOO-20 
GAN, for Complaiants. 

:IYIR. JOHN F. REGER, for Defendant, Metropoli-
tan Casualty Insurance Co., etc. 

BUCHANAN, V. C. : 
D,ef endant Stout contracted with defendant Board 

of Education to build a public school house at J\fid-
dlebush, for ·$72,185.00. I-le gave bond to the Board 
in this surn, with defendant J\{etropolitan C:asualty 30 
Insurance Con:ipany as surety th ereon, for the faith-
ful perfor:inance of the work and the pay 1n1ent of all 
sub-contractors, 111aterial 111en and laborers, sub-
stantia~ly in acc:ordance with the provisions of Chap-
t er 175, P. L. 19·18, p. 2-013. 

i(' omplainants furnished the lumber and 1n~son 
nrnt erials, for the price of $6)890.53. On October 
2Cth, lr26, they filed notice of lien claim for this 
an1ount, and thereafter filed their bill in this cause 
against th~ contractor and the Board, to enforce 40 
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Conclusions. 

such lien claim, under section 8 of the Municipal 
Lien Act, (Rev. 1918). 

One or two subs equent lien clain1ants later applied 
and were made parties to this suit,-also the defend-
ant Insuran~e 1Gompany. 

Stout abandoned the contract about November 
15th, and the Insurance CO'mpany, as surety, took it 

1 O over. The Board of Educ:ation had still in its hands 
over $50,000.00 of the c:ontract price. On December 
20th the Insurance Cbn1pany contracted with Perth 
Amboy Construction Company to finish the job for 
some $53,000.8(},-the latter to use, and the In-
surance Coirnpany to pay for, the mat erials thereto-
fore delivered on the job, including co1nplainants' 
lun1ber, etc . 

About September 27th, the Board had n1ade a pay-
-,n~ent of $10,4S14.C4 to Stout on account of the con-

20 tract, and on Septern ber 28th, Stout ha ,d paid to com-
plainants, out of the funds so rec eived, $8,000.00. 
Stout was already indebted to cornplainants to the 
an1,ount of $3{},000.00 on open account, in addition to 
the indebtedness on this 1\!Iiddlebush school job and 
complainants applied this payment of $8,000.00 on 
account of that prior indebtedness. About October 
30th the Board paid another su1n of over $10,0J0.0O 
to Stout on account of this contract, out of which 

, Stout paid $6,000.00 to complainants, who appli ed it 
3'0 also to the open account. 

The contract was duly con1pleted and acc'8pted . 
The other lien claimants have been paid. The fund 
in the hai1ds of the Board should be pajd to the In-
surance Company, less the clairn of con1plainant for 
th e· $6,890.53, if that claun be valid. 

r:rhe Insurance Con1pany contends that the con1-
plainants' li en clain1, n1ust be deen1ed to have been 
paid out of the n1oneys received from Stout in Sep-
tern her, inas:much as complainants knew that Stout 

40 was making this payment out of n1oneys received by 

' .. 
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Stout fr01n the Board on account of the very build-
ing contract for which the Insurance Co1111pany was 
surety. (rrhe Insurance 1Cou1pany's contract was one 
of guaranty in the nature of suretyship: the In-
surance Company will hereinafter be called the 
surety con1pany.) 

Admittedly the question is of novel in1pression in 
New Jersey. It has been considered in a number 10 
of cases cited by the defendant surety con-ipany, de-
cided in son-re of the Western States, and it see'ms 
that the weight in nu:n1ber of those decisions is to the 
effect that complainants under the circumstanc es of 
this case, were equitably bound to apply the Sep-
te1nber payn1ent to th e, debt due on the school build-
ing;, since they knew that the payn1ent ca11ne fro1n 
111011eys received on the school building contract,-
although in the ahsenee of such knowledge con1plain-
ant s would not have be en under such duty. 20 

The difficulty in the way of accepting these adjudi-
cations as authoritative is that they assun1e, with -
out proving, that such an equity exists in favor of 
the surety. 

As between debtor and creditor it is the debtor's 
legal right to direct that any payment he makes 
shall be applied to whichever of two or more debts 
he chooses; equally it is the creditor's legal right to 
select the application if the debtor fails to do so at 
the tin1e of payn1Ent. Terhune v. Colton, 12 N. J. 30 
Eq. 232, at 237; aff'cl Id. 312, at 320. These two 
rules of law are well established not only in New 
Jersey but generally. See tit u Payrnent," 30 Cyc. 
1228, et seq.; 21 R. C. L. 88 et seq. 

It is also well established that these two principles 
ate equally the law, as a general rule, notwithstand-
ing that there be a surety for one of the debts, like 
all ·rules there are son1e exceptions to it, but as a 
general rule a surety has no right to insist that a 
debtor shall pay the debt guaranteed by the surety ~O 
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instead of an unsecured debt; nor has he a right, 
where the debtor n1akes a payment to a creditor 
without direction as to which debt is to be credited, 
to insist that the creditor apply the payment to the 
secured debt instead of the unsecured debt. 30 Cyc. 
1234; 21 R. C. L. 108; 32 Cyc. 170, tit. Principal and 
Surety; 28 C. J. 1005, tit. Guaranty; Pingrey, Sure-

10 tyship & Guaranty, Section 97; Stearns, Suretyship, 
3d ed., Section 96, p. 134; Wilcox v. Fairhave ,n Bank, 
89 ll!f ass. 270, at 274. 

This general rule is qujte logical. A surety is a 
contingent creditor. If and when he pays the debt 
which he has guaranteed, he becon1es a creditor and 
stands in the shoes of the creditor whom he paid; 
but ho has no greater rights, and there js no reason 
why he should have. As between two ordinary creJ-
itors neither one has a greater right than the other 

20 to insist on his debt being paid; a debtor has a right 
recognized in equity as well as law to prefer a cred-
itor,-except to the extent that bankruptcy statutes 
inter£ ere. So assuredly a contingent creditor would 
have no greater right than an actual creditor. 

As has been said, there are exceptions to this gen -
eral rule. They are variously stated in the different 
opinions and texts, but it is conceived that they 
are not susceptible of classification under any prin-
ciples other than this; that where circrnrnstances 

30 exist such as give rise to superior equities in favor 
of the surety, the legal rights of the debtor and cred-
itor, above stated, will be subordinated to such rights 
of the surety. In other words, they are not legal ex-
ceptions to a legal rule, but cases wh ~ffe eqrritabl8 
rights arise to ove rride legal rights. 

For instance it is said by some of the authorities 
that where the money which is paid to the creditor 
is the very money for the payment of which a surety 
is surety, the surety has the right to insist that the 

40 payn1ent shall be applied to that debt instead of to 

I , 
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another indebtedness 1-and Merchants Ins. Co. v. 
· Herber, 68 Minn. 420, is cited. In that case Herver 
was an agent of the Insurance Company,- . and un-
der his contract was to collect pre1niums, which were 
the property of the Insurance Company, and- remit 
them to tl1e Company. A surety gave bond for the 
faithful perf orn1ance by the agent of his duties. r:fhe 
first month, the moneys collected by the _agei1.t and 10 
remitted to the company, were by the agree1nent of 
both applied to the discharge of a prior indebted-
ness of the agent to the company, on which the sure-
ty was not liable; the next month's collections were 
applied to the indebtedness due the first month; 
and so on; leaving an unpaid balance at the end of 
the agency, although in fact the agent had remitted 
to the company all the moneys he had collected dur-
ing the term for which the surety was liable. The 
Court determined and rightly so, that the surety was 20 
not liable for the unpaid balance due to the company 
from the agent; the Court says that the surety was 
equitably entitled, so far as his 1iability was con-
cerned, to have the remittances by the agent applied 
so as to extinguish the surety's liability. It would 
seen1, however, that no equitable principles were 
really involved; the surety was discharged on pure 
legal principles; the agent had in fact done that 
which the surety had bound hi1nself that the agent 
should do, namely to remit to the con1pany all mon- ,10, 
eys of the company collected by hin1 during the year 
of his agency. 

It see1ns to be upon this so-called principle of the 
surety's ;ight to direct the application of the pay-
1nent of the very rn,oney for the payn1ent of which he 
is liable, that the W e,stern States reach their result 
in the cases similar to the case now sub judice. Let 
us see whether the circurn.stances are analogous to 
the Minnesota case; or whether under the circum-

40 
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stances of the l)resent case, the surety has an equit-
able right superior to the legal right of the creditor. 

It is conceded hy all that if the payment 111ade by 
Stout to the 1naterialman lien claimant had been 
made out of Stout's own 1money,-say out of a legacy 
received by him,-the surety would have no right to 
insist that the payment should be applied to the debt 

10 on the JYiiddlebush school for which it was surety. 
In fact it was n1ade out of n1oneys received by Stout 
fron1 the School Board, as a payment due him, under 
his contract. 

But the mmnent the money was paid over to Stout 
by the Board, it became and was his own money, -
n1oney which he had legally earned and which be-
longed to hi1n alone; just as much as any other 
money he could have. It was not the money of the 
lien clain1ant,-hence the case is not like the Minne-

2U sota case. Neither was it the money of the Board, 
or of the surety con1pany. Stout had made no as-
signm ,ent to the surety com.parry. ( 'I here is a clause 
in Stout's agreement or application for the bond, 
which purports to operate as an assignment by Stout 
to the surety company, in the event of a breach or 
default by Stout, of all moneys then in the hands of 
the Board due or to become due to Stout under the 
contract,-but at the time of the payment by Stout 
to the lien claimant Stout had not de.faulted on the 

3U contract.) 
Not only was it Stout's own money, but there is 

nothing in the case frmn which this Court can find 
that the surety co1mpany had any right or interest 
therein. Stout had made no pro111ise or agreement 
either to the board, or to the · surety con1pany, or to 
the m.ateriahnan, that he would apply 111oneys re-
ceived by him fron1 the Board primarily to the satis -
faction of claims of laborers -:and materialrnen on the 
1VIiddlebush school job. Neither is there any pro-

40 vision in the JYiechanics Lien Act, (Mun-ic-ipal 
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Jl!lcchanics Li en Act . Rev. 1918, p . 1C41), or in th2 
statute under which the surety bond was given, (P. 
L. 1918, p. 203), nor in any other statute to which 
the attention of the Court has been directed, requir-
ing either the contractor or the contractor's credi-
tors, to make such primary application of moneys 
received by the contractor on his ciontract,-nothing 
either expressed or arising by necessary implication. 10 

A.11 this being so, how can this Court read into the 
statute a provision which the legislature has not 
enacted; or upon what grounds can the Court say 
that natural justice or equity requires a judicial ex-
tension of legal or equitable principles so as to ac-
co1nplish that result for the benefit of the surety~ 

It is ron -::eded by the surety company, and by m.ost, 
if not all, of the authorities upon which it relies,-
indeed no contention has ever been n1ade to the con-
trary by any Court or text writer so far as this Court 20 
is aware,-that the 1noneys received by Stout from 
the Board are so far Stout's own rn.oney, unencu1n-
ben :d by any rights of others, that he could use such 
n1oneys to pay creditors who were entire strangers 
to the school house contract, even though such credi-
tors knew the source of the m.oneys paid to them, and 
that the surety could not be· heard to co1nplain. ~his 
admission, it would see-m, is fatal to the maintenance 
of the surety's daim .; for if either the Bioard. or the 
surety coinpany had any equitable ri~ht in the 30 
1noneys, after they were , paid · by the Board to Stout, 
to require Stout to pay or distribute such n1oneys 
in liquidating debts which he owed for labor or 1na-
terials on the school house contract, it would be just 
as n1uch of a wrong for Stout to use it in paying an 
antecedent debt to a stranger as to use it in paying 
an antecedent debt to the present lien claimant. 1Con-
versely, if Stout by using the n1-oney to pay an ante-
cedent debt to a stranger would not violate tne al-
leged equitable right of the Board or of the Surety 40 
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:Con1pany, he could not violate such alleged right by 
paying an antecedent debt to the lien claim.ant. A 
right which could be violated in the one instance and 
not in the other, ( unless it be created by statute or 
arise out of some special contract or dealings be-
tween Stout and the Board or the Surety Company), 
-is a right of a kind of which _this: 10ourt has no 

10 knowledge. · 
Indeed we may go one step further. If this Court 

had the power to create such a hybrid right, why 
should it exercise that power in the present instance ~ 
What sound argument is there for asking the Court 
to read such a provision into the statutes, or to ad-
judicate that a spe-cial equity to that effect aris es in 
favor of the surety company in the present case 1 

First, as to the contention which has been ,made in 
some instances, that even where no surety is in-

20 volved, the contractor is bound to use -the u10neys re-
ceived ·by him on the contract, in paying the debts 
incurred by him on the contract. It is not apparent 
why there should be any greater legal or equitable 
restriction placed upon a building c:ontractor as to 
what he shall do with the · money he earns and has 
paid to hin1, than would be the case in any other 
business of sin1ilar nature. If A. as purchaser and 
B. as manufacturer enter into a contract for $101,01'.JO 
worth of tires, it has never been contended that B. 

30 should be required to utilize · the payments he re -
ceives fron1 A. solely or prim.arily in paying for the 
cotton and rubber and labor used in the rmaking of 
those particular tires. 

Such a restriction, if it generally existed, would 
obviously be diffi~ult of enforcement, - would be-pro-
ductive of a great arn-ount of litigation, and would 
in1pose an almost intolerable handicap to business. 

It may be thought that the existence of the Me-
chanics lien statute destroys the analogy between the 

40 two cases,-but why~ That legislation was designed 
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to benefit laborers and materialm .en on buildlng con-
tracts but it was not intended to in1.pose any undue 
hardship on the owner, - nor does it. It does not 
n1ake, the owner liable for anything further than the 
contract price he agrees to pay,-unless he disre-
gards the provisions of the act. Under the Municipal 
Mechanics Lien Act the lien is given only on the 
unpaid funds remaining in the hands of the munici- 10 
pality,-and so also in the general N[echanics Lien 
Act if the owner files his contract, the 1naterialmen 
and labor~rs have no lien, and can ac:quire no rights 
to anything but the m,oneys remaining unpaid in the 
owner's hands. 

Secondly, from the standpoint of a surety being 
involved. :Here again it would be equally inadvis-
able to adopt such a restriction, generally, in all 
businesses,-nor has any such contention been urged, 
-nor is there any reason why it should be, adopted. 20 
As has been seen, a surety is only a contingent credi-
tor, and fundam :entally is not entitled at most to any 
greater rights than an actual creditor,-and no one 
creditor has any greater right to pay1nent than any 
oth er. No one is compelled to become a surety; he 
does so voluntarily ( either for or without compensa-
tion) and has it open to him to demand some spe cial 
agreement or protection for himself, if he thinks 
best, before becoming surety. 

What is there in the case of a building contract 30 
that should require any different rules 1 

It is true that the statute requires that a munici-
pality shall require a contractor to furnish a bond to 
insure the payment of all laborers and materialmen, 
and further enables such laborers and materialmen 
to recover fron1 the surety who executes such bond, 
in the event they do not receive payment from the 
contractor or the n1unicipality. . This gives to the 
laborers and materialmen a right and an assurance 
of pay1nent which they did not have prior to the 40 
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statute, and it might not be unfair to them for the 
legislature to require of thein that they apply all 
payments received by thein out of moneys paid by 
the municipality on the particular contract to the 
liquidation of claims arising out of that contract. 
But the legislature has not done this, so far,-and it 
is not perceived that there is anything inequitable or 

1 O contrary to natural justice to the sureties in this 
legislative omission. There is no legal or other 
c01npulsion on a surety company to enter into such 
surety bonds; when surety companies do so, they do 
so for compensation, and are at liberty to insist, as 
a condition to their becorr1ing sureties, upon special 
agreements or arrangements for their protection. 
They might require for instance that the instalments 
of contract price be paid by the n1unicipality to the 
contractor and the surety jointly, so that the surety 

2U could control the application of such moneys. If 
the municipality or the contractor should refuse 
such an arrangement, the surety company need not 
go on the bond. If it does go on the bond, without 
any such arrangement, it does so as a matter of 
business and for the sake of the fairly high pre-
mi urns exacted. 

It is concluded the ref ore that in the instant case, 
the lien clai1nant 's clairn has not been paid, and 
that the surety company has no legal or equitable 

3U right to insist that it 1111.ust, so far as concerns the 
surety company, be deerned to have been paid. 

Perhaps it should be sai1d that some contention 
was made by the surety company, that the payment 
in question was not applied by the lien claimant to 
the antecedent debt. The proofs showed that it was 
so applied and credited on the creditor's books at 
the time it was received; the most that could be ar-
gued was that this was done by the bookkeeper with-
out the special direction of any officer of the cred-

4U itor company. But this would not be. material: ob-
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viously such act was the , act of the company by its 
agent, and was accepted and thereby ratified by the 
company. 

Moreover, even if there had been 'no . application 
by the creditor, the result would be the same, for of 
course the antecedent debt was older than the lien 
claim debt, and under the law in this State if a pay~ 
ment be made without application by either debtor 10 
or creditor, the law will direct its application either 
to the older debt or to an unsecured debt instead of 
a secured debt. .Terhune v . Colton 12 N. J. Eq. 232, 
at 238; Id. 312, at 320. 

It is also argued by the surety company that an 
express declaration by the debtor as to the applica-
tion of the payment is not necessary: it is sufficient 
if the intent clearly appear from the circumstances. 
That is true,-except that there must be some suf-
ficient cornmu:hication of that intent to the creditor. 20 
Terhitne v. Colton, supra, at p. 237. There is no 
reason for such an argment in the instant case, how-
ever, for the debtor (Stout) was called as a wit-
ness, and not only testified that he n1ade no direction 
as to applicatioi1 of the payment, but did not even 
clain1 that he had had even an undisclosed intent 
that application should be made to the debt on the 
J\l[iddlebush School, or that he had ever had any ob-
jection to the application which was n1ade by the 
creditor . 30 

The lien clain1ant is entitled to decree for its lien 
clain1; the surety company is entitled to the bal-
ance of the moneys in the hands of the Board, un-
der its right of subrogation to the rights of the con-
tractor, having as surety perf orn1ed the contractor's 
obligation, and having paid the other lien claimants. 

40 



Filed April 3rd, 1928. 

IN CHANCE 1RY OF NEW JERSEY. 

Between JORN B. GROVER, et al., 
10 Complainants, 

and 
BOARD OF EDUCATION OF TOWN-

SHIP OF FRANKLIN, et al., 
D efendants. 

On Bill, etc. 
Final Decree. 

This matter coming on to be heard, on notice, in 
the presence of Louis Gerber and Jaimes J. Mc-
Googan, solicitors for the complainants, and John F . 

20 Reger, solicitor for the defendant Metropolitan ·Cas-
ualty Insurance 1Co1npany of New York, and no one 
appearing for the other defendants: 

And it appearing to the satisfaction of the court 
that the defendant Board of Education in the Town-
ship of Franklin in the ,County of Som·erset, in this 
state, on July '9, 1926, ent ered into a contract in 
writing with the def end ant :Gilbert Sto ut for the 
erection of a public school building in said T'ownship 
of Franklin wherein said Gilbert Stout agreed to 

30 erect said building for $72)85.00; that said work 
constituted a publi~ improvement and was not co,rn-
plet ed by said contractor, but was completed by the 
defendant Metropolitan Cas ualty Insurance 'Clom-
pany of New York; that said defendant Metropoli-
tan Casualty Insurance Co1npany had given its bond 
to said Board of Education of the Township of 
Franklin for the performance of said contract be-
tween said Board and :Gilbert Stout; that said work 
was accepted by said B10ard of Education on J anu-

40 ary 9, 1928, and that there is a balance of' $50,794.49 
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in the hands of said Board, remaining after the pay-
n1ent of $21,39\151 to said Gilbert Stout ·under said 
contract. ·· 

And it further appearing that the complainants on 
October 20, 19-26, filed with said Board of Education 
of Township of F 'ranklin their notice of Hen -claim 
for $6,890.53, the amount due , them fron1 said Gilbert 
Stout, for the value of 1naterials furnished in the 10 
erection of said building under said contrac.t; that 
said claim is a just lien for 1naterials furnished in 
the execution of said contract; that said: clain1 was 
duly filed; that there is due fro1n the defendant Gil-
bert Stout to the complainants the su:in of $6,890.53 
with interest fron1 October 30, 192.6, and that said 
defendant 1\1:etropolitan Casualty Insurance Com-
pany of New Yiork is entitled to the balance of the 
moneys in the hands of said 'Board of Education un-
der its right of subrogation to the rights of said 20 
contractor 1Gilbert Stout, having as surety on his -
said bond perforn1ed his obligation under said con-
tract, and having paid the other lien clain1ants; and 
no cause being shown or appearing to the , contrary: 

It is thereupon, on this twenty-seventh day of 
March, 1S'28, ordered, adjudged, and decreed, that 
the defendant Board of Education of the Township 
of Franklin, in the County of Son1ers et, do forthwith 
pay to the c01n,plainants, or their solicitor, out of the 
n1oneys rern,aining unexpended under said contract Jl~ 
the sum of $6,890.53, being the amount for which 
said con1plainants filed their notice of lien claim, 
with interest at six p e•r centun1 per annu1n from Oc-
tober 210, 1S·26, to date an1ounting to $581.10. 

It is further ordered, adjudged and decreed, that 
the defendant 1\1:etropolitan Casualty Insurance 
Con1pany of New York do forthwith pay to the com-
plainants or to their solicitor their costs of this suit 
including a counse,l fee of $300.00 which is hereby 

4 ( l 
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allowed to said complainants, and to be taxed by the 
clerk in said costs .. 

Respectfully advised, 
MALCOLM :G. BUCHANAN, V. C. 

E. R. WALKER, C. 



· Filed June 23rd, 1928. 

IN CHANCERY OF NEW JERSEY. 

Between JORN B. GROVER and 
JORN H. R. GuLICK, Part-
ners, Trading as GROVER & 
GULICK LUMBER COMPANY, 

Complainants, 
and 

THE BOARD OF EDUCATION OF 
THE TOWNSHIP OF FRANKLIN 
IN THE CouNTY OF SoMEBSET, 
GILBERT STOUT' THE METRO-
POLITAN CASUALTY INSUR-
ANCE COMPANY OF NEW 

YoRK, et al., 
Defendants. 

On Bill, etc. 
Notice of Ap -

peal. 

10 

20 

The Defendant, The Metropolitan Casualty In-
surance Company of New York hereby appeals from 
the final decree made in the above entitled cause 
on 11:arch 27th, 1928, and from the whole and every 
part thereof, to the Court of Errors and Appeals in 
the Last Resort in All Causes. 

Dated June 7th, 1928. 30 
JoHN F. REGER, 

Solicitor for and of Counsel with Defendant, Th e 
Metropolitan Casualty Insiirance Company of 
New York. 

I conceive there is good cause for appeal in the 
above entitled cause. 

JORN F. REGER, 

Of Counsel with Defendant, The Metropolitan Cas-
iialty Insurance Company of New York. 40 



Filed July 17th, 1928. 

IN CHANCERY OF: NEW JERSEY. 

Between JORN B. GROVER and 
JOHN H. R. G-cLICK, Part-
ner$, Trading as GROVER & 
GULICK LUMBER COMPANY, 

10 and 
C ornplainants, 

THE BOARD OF EDUCATION 01!' 

THE TOWNSHIP OF :B7 RANKLIN 
IN THE COUNTY OF SOMERSET, 
GILBERT STOUT, THE ]\{ETRO-
POLITAN CASUALTY - INSUR-
ANCE COMPANY OF NEw 
YORK, et al., 

D efendants. 
20 

On Bill, etc. 
A1nended Notice 

of J\._ppeal. 

The Defendant, 'Ihe Metropolitan Casualty Insur-
ance Company of New York, hereby appeals from 
the final decree made in the above entitled cause on 
:M:arch 27th, 1928, by his :Honor, Edwin Robert Walk-
er, Chancellor of the State of New Jersey on the 
advice of the Honorable 11:alcolm G. Buchanan, Vice 
Chancellor, and from the whole and every part 
thereof, to the Court of Errors and Appeals in th o 
Last Resort in All Causes. 

30 Dated June , 7th, 1928. 
JOHN F. REGER, 

Solicitor for and of Counsel with Defendant, The 
Metropolitan Casualty Insurance Company of 
New York. 

I conceive there is good cause -for appeal in the 
above entitled cause. 

.. 

JOHN F. REGER, 
Of Counsel with D ef endcvnt; J;he )){etropolitan Cas-

40 ualty ln surg,nce Cornpany ,of New York. 
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Filed June 26th, 1928. 

NE .W JER.SE ,Y 1C'OURIT1 OF E1RRORS AND 
APPEALS. 

Between '"TORN B. GROVER and 
JORN H. R. GULICK, Part-
ners, Trading as GROVER & 
GULICK LUMBER COMPANY, 

1Complainants-Appellees, 
and 

On Appeal from 
the Court of 
Chancery of 
New Jersey. 

10 

THE BOARD O,F EDUCATION OF 

THE TOWNSHIP OF FRANKLIN 

IN THE COUNTY OF SOMERSET, 
et al., 

Defendants, 
T 'HE METROPOLITAN OASU ALTY 

INSURANCE CbMPANY OF NEW 
YORK, 

Petition of Ap-
peal of The 
Metropolitan 
Casualty In -
surance Com- 20 
pany of New 
York. 

Appellant. 

T'o the Honorable The Oourt of Errors and Appeals 
in the Last Resort in all 1Causes : 

The petition of The 1\tietropolitan Casualty In- 30 
surance 1Clom,pany of New York, the appellant in the 
above entitled cause respectfully shows that: 

1. Petitioner finds itself aggrieved by a final de-
cree made in the Court · of Chancery by his Honor 
Edwin Robert Walker, Chancellor of the State of 
New Jersey on the advic:e of the Honorable 1\tialcolm 
G. Buchanan, Vice Chancellor, bearing date 1 March 
27th, 1928, in a certain cause in said !Court of Chan-
cery wherein the said John B. Grover and John H. 
R. Gulick, partners, trading as 1Gr?ver & Gulick 4 0 
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Lumber Company, were complainants and the Board 
of Education of the Township of Franklin in the 
County of S01nerset, Gilbert Stout, The Metropolitan 
Casualty Insurance Compa11y of New York arid oth-
ers were defendants; in this respect, to wit, that the 
said decree Adjudges and . D'ecrees that the _defend-
ant, The Board of Education of the Township of 

f O Franklin in the County of Somerset do forthwith 
pay to complainants or to their solicitor out of the 
ri11oneys remaining unexpended under th eir contract 
with defendant, ,Gilbe,rt Stout for the erection· of a 
public school buildiiig i:ir the · said Township of 
F ·ranklin and for the performance of which contract 
defendant, rrhe Metr .opolitan Casualty Insurance 
Company of New York gave its bond as surety to 
said The Board of Education of the Township of 
Franklin, the sum. of $6,890.53, the amount for which 

2U said cmnplainants filed their notice of lien claim, 
with interest thereon at six per cent per annum from 
October 20th, 1926, amounting to $5-81.10 and in that 
it further Adjudges and Decrees that the -defendant, 
The Metropolitan Casualty Insurance Company of 
New York do pay to the com.plainants their costs of 
suit including a counsel fee of $3,00.00 which wa s 
thereby allowed to said complainants and to be taxed 
by the -Clerk in said costs . 
. And petitioner appeals from the final Decree of 

3U the Chancellor which decrees as afore said upon the 
ground that the same is erroneous, in that: 

1. It -decrees that there be paid to compl _ainants 
or their solicitor the said sum of $6,890.53 out of the 
1moneys remaining unexpended . under . the said con-
tract between defendant, The Board of Education of 
. . - r ,· • . . , . 

the rrownship of Franklin in the ,C9u:nty of Som·erset 
and . defendant, Gilbert Stout for the erection of a 
i\ublic school building, the performanee of which con-

, tract was sec_u.red. by the bond: of petitioner, and 
40 thereby denies to .· petitioner,' The . Metropolitan 
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1Gasualty Insurance Company of New York, the right 
to have applied in satisfaction of con1plainant 's 
clai 1m for materials furnished to said building, a 
payment ?f $8,0QO.,OiO 1n.ade to com,plainants hy said 
defendant, Giilbert Stout on S.e,ptemiber 27th, 1926, 
out of moneys received by him from defendant, the 
said The Board of Eidueation of the Township of 
F 'ranklin in the County of Somerset, and then known 10 
by said complainants to be a payment ori said con-
tract for the erection of said school building. 

2. It adjudge ,s that there is- due to coimplainants 
from said defendant, Oiilbert Stout, the contractor 
for the erection of said school building, the sum of 
$6,890.53 being the am,ount for which con1plainants 
filed their notice of lien claim, whereas said defend-
ant, Gilbert Stout, fully paid and satisfied said clai11n 
prior to the filing of said notice. 

3. It grants to com,plainants the relief prayed for 20 
when it should have denied to co1nplainants such 
relief. 

Petitioner the ref ore prays that the said decree of 
the ChanceUor may be wholly reversed, set aside and 
for nothing holden, and that petitioner may have 
such other relief in the preinises as to this Court 
shall seen1 proper. 

· -:. __ : J·oirN F. · REGER :_ 
- -- ' Solicitor for and of Counsel with Appellant. 

Service of the within petition of appeal is hereby 
acln1owledged this 23rd day of June, 1928. 

Lours GERBER, 
Solicitor of Complainants. 

30 

40 



Filed ,July 2.3rd, 1928. 

NEW JE 1RSE ,Y COURT OF ERRORS AND 
APPEALS. 

10Between JoHN B. GROVER and 
JOHN H. R. GuLICK, Part-
ners, Trading as GROVER & 
GULICK LUMBER COMPANY, 

Complainants-A pp ellees, 
and 

T 'HE BOARD OF EDUCATION OF 
THE Tow 'NSHIP OF FRANKLIN 
IN THE OouNTY QF SOMERSET, 

et al., 
20 Defendants . 

THE METROPOLITAN CIAsuALTY 
INSURANCE :COMPANY OF NEW 

YoRK, 

' I 

Avpellant. j 

On Appeal from 
the Court of 
Chancery of 
N e,w Jersey. 

Ackno wled g.e-
of Service. 

Service of a copy of the Petition of Appeal filed 
by The . Metropolitan iC!asualty Insurance Company 
of New York in -the above entitled cause is her eby 

30 acknowledged this 28th day of June, Nineteen Hun-
dred and Twenty -eight. 

40 

, JOHN p. CULLEN' 

Solicitor for Th e Board of Education of the 
Township of Franklin in the County of 
Somerset. 



NEW JERSEY COURT OF ERRORS AND 
APPEALS. 

Between JoHN B. GROVER and 
JOHN H. R. GuLicK, Part-
ners, Trading as GROVER & 
GULICK Lu1vrnER Co MP ANY, 

Complainants-Appellees, 
and 

THE BOARD OF EDUCATION OF 
THE TOWNSHIP OF FRANKLIN 
IN THE COUNTY OF SOMERSET, 
et al., 

Defendants, 
THE METROPOLITAN CASUALTY 

INSURANCE OoMPANY OF NEw 
YORK, 

i 

Appellant. J 

On Appeal from 
the Court of 
Chancery of 
New Jersey. 

Acknowl -
·e d gm ent of 
Service. 

Service of a copy of the Petition of Appeal filed 
by The Metropolitan Casualty Insurance Company 
of New York, in the above entitled cause is hereby 
acknowledged this 29th day of June, nineteen hun-
dred and twenty-eight. 

10 

20 

WM. C. VANDEWATER, 30 
Solic ,itor for Charles A. Williamson, Trading as 

Princeton Qitarries. 

40 
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NEW JERSEY COURT OF ERRORS AND 
APPEALS. 

Between JOHN B. GROVER and 
JOHN H. R. GuLICK, Part -
ners, Trading as GROVER & 
G U LICK LUMBER COMPANY, 

Complainants-A pp elle es, 
and 

THE BOARD OF EDUCATION OF 
THE TOWNSHIP OF FRANKLIN 

IN THE CouNTY OF SOMERSET, 

et al., 

i 
I 

On Appeal from 
the Court of 
Chancery of 
New Jersey. 

D ef endan ts, · 
THE METROPOLITAN CAS U ALTY 

20 INSURAN CE COMPANY OF NEW 

YoRK, 

Acknowl-
edgment of 
Service. 

Appellant. j 

Service of a copy of the Petition of Appeal filed 
by The l\!Ietropolitan Casualty Insurance Compan y 
of New York, in the above entitled cause is hereb y 
acknowledged this 12th day of July, nineteen hun -
dred and twenty-eight. 

30 SAMUEL D. LENOX, 

40 

Solicitor· for Charles L. Conrad, Tritst ee in Bank-
ruptcy for Gilb ert Stout, Bankritpt. 



Filed July 3rd, 1928. 

NEW JE ,RS.EY COURT ' OF E.RRORS, AND 
APPE ,ALS. 

Bet ween JOHN B. 1GR0VER, et al., l 10 
1Complainants-Appellecs., On Appe,al. 

and Answer to Pe-
THE B:oARD OF EDUCATION OF THE j tit i on of 

TowNSHIP OF FRANKLIN, et al., Appeal. 
Def endants-Avpellants. 

The Ans ·,wer of John B. Grover and John H. R. 
1Gulick, partners trading as Grover and Gulick Lun1-
ber Company, the above nam 1ed Appellees, to the pe- 20 
tition of appeal of the Metropolitan Casualty Insur-
ance Company of N e;w York, the Appellant. 

1. These respondents, not admitting the truth of 
all or any of the matters in the said petition of ap-
peal contained, for answer thereto nevertheless ad-
mit that a decree was on March 27th, 1928, .made 
and entered in the Oourt of Chancery of New Jersey 
in the above entitled cause for the purposes in said 
petition ,m:entioned and set forth; but, as to the , sub-
stance and fonn of said decree these appellees be~ 30 
leave to refer thereto when the san1e shall be pro~ 
duced. 

2. These appellees are advised and believe that 
said decree is agre ,eable to equity, anid they therefore 
pray that the sanie :may be affinned with costs to 
be taxed in favor of these appeUees. 

Lours GERBER, 
Solicitor of Apvellees. 

JAMES J. McGooGAN, 
Of Counsel with Appellees. 40 
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EXHIBIT C 1. 

AGREEMENT BETWEEN 
BOARD AND CONTRACTOR. 

THIS AGREEMENT made this 19th day of July, 10 
A. D. 1926, by and between the BOARD OF EDU-
CATION OF FRANKLIN TOWNSHIP, COUNTY 
OF SOMERSET AND STATE OF NEW JER-
SEY, party of the first part, hereinafter called the 
BOARD, and 
GILBERT STOUT, having a place of business af 
KINGSTON, MIDDLESEX COUNTY, AND 
STATE OF NEW JERSEY, party of the second 
part hereinafter called the CONTRACTOR. 

WITNESSETH: That the contractor and the 20 
Board for the considerations hereinafter na1ned 
agrees as follows: 

ARTICLE 1-SCOPE OF THE WORK 
The contractor shall furnish all of ,the n1aterials 

and perform all of the work shown on the drawings 
and described in the specifications entitled "GRADE 
SCHOOL BUILDING" to be erected on AMW .ELL 
ROAD AT JYIIDDLEBUSI-I, FRANKLIN TOWN-
SHIP, COUNTY OF SOMERSET AND STATE 30 
OF NEW JERSEY, the work con1prising all "GEN-
ERAL CONSTRUCTION WORK" which includes 
Masonry, Steel and Iron, Roofing and Sheet ~[etal, 
Carpentry and Painting, all as prepared by JOHN 
NOBLE PIERSON & SON, CITY O:F1 PERTH AM-
BOY, AND STATE OF NEW JERSEY, acting as' 
and in these Contract Documents entitled the 
ARCHITECTS, and shall do everything required 
by this Agreement, the General Conditions of the 
Contract, the Specifications and the Drawings. 40 
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ARTICLE 2-TIME OF COMPLETION 
The work to be performed under this contract 

shall be com1nenced immediately, and shall be sub-
stantially completed within 10 months from date 
hereof. 

ARTICLE 3-TIIE CONTRACT SUM 
lo The Board shall pay the contractor for the per-

formance of this contract, subject to additions and 
deductions provided therein, in current funds, as 
follows: 

SEVENTY THOUSAND, EIGHT HUNDRED 
NINETY-FIVE ( $70,895.-) 00/100 DOLLARS, the 
price being made up as follows:-

BASE BID ........................... $66,011.-
ADDITIONS 

20 Alternate No. 3A-For Ceramic 
Tile side 
walls for 
basement 

30 

40 

toilets . . . . . . $1079.-
" No. 3B-For Ceramic 

Tile for floor 
of the main 
entrance; 
wainscot of 
the main en-
trance . . . . . . 200.-

Forward 
Total ...... 1279.-

'BASE BID FORJWAR .DED ...... .... $66011.-
T'OTAL AL ,T'ERNATEiS F 'OR-

WARD ·E1D .. , ........ ,. • I • •••• $1279.-
ADDITIONS C'ONT'INUE .D 
Alternate No. 4-F ·or A 1 b erene 
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' ' 

' ' 

" 

" 
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Stone toilet par-
titions . . . . . . . . . 500.-

N o. 6-F o r en am e 1 
brick window 
sills . . . . ... . . . . . 145.- • 

No. 7-For plaster in 
the , basem :ent ... 
corridors-walls 540.- , 

No. 8-For Septic Tank 
and T1le Field. . . 250. - · 

No. lOA-F 'or J ' oh n s 
Manville Roof.. 1650.-

N o. 12-F o r Chestnut 
trim 520.-

$4884.-

10 

4884.- -
---- 20 

TOTAL AMOUNT OF 100NTRAJCT '.$70895.-

ART'IIC:LE, 4-PROGREiSS PAYME .NTS 
The Board shall :make payn1ents on account of the 

Contract as follows: 85% of the value of labor and 
materials satisfactorily incorporated into the · build-
ing at the· time of calculating payments, and rep -
resenting 50% of the value of materials delivered 
to the site, properly stored and protected and other-
wise provided for, thus accumulating a reserve of ,10 
15% on labor and materials until the final payment · 
is made which will be not less than 10 days after 
completion and acceptance of the work. 

The contractor is required to file with the Archi-
tects on or before the fifth day of each month, an 
iten1ized statement of work done during the pre-
vious month. This statement when audited by the 
Architects and certified to by them shall be placed 
in the hands of the Board for action at their meet-

40 
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ing; payment to the contractor· will occur during 
the same month the certificate is presented. 

At the signing of this contract, the contractor shall 
deliver to he Architects, subject to their approval 
a Unit Schedule showing a complete list of the items 
entering into the construction of this building, the 

, total of which shall equal the total contract price; 
10 the furnishing of this Unit Schedule is hereby 111ade 

mandatory. 

ARTICLE 5-ACCEPTANCE & FINAL PAY-
MENT 

Final paynient shall be due 10 days after sub-
stantial con1pletion of the work, provided the work 
be then fully completed and the contract fully per-
formed. Upon receipt of written notice that the 
work is ready for final inspection and acceptance, 

20 the Architects shall promptly make such inspection, 
and when they find the work acceptable under the 
contract and the contract fully performed, they shall 
promptly issue a certificate for final payment, over 
their own signature, stating that the work provided 
for in this contract has been completed, and is ac-
cepted by them under the terms and conditions 
thereof, and that the entire balance found to be due 
the contractor and noted in said final certificate is 
due and payable. Before issuance of final certificate, 

30 the contractor shall submit satisfactory evidence to 
the Architects that all pay rolls, material bills and 
other indebtedness connected with the work have 
been paid. 

If, after the work has been substantially com-
pleted, full completion thereof is materially delayed 
through no fault of the contractor and the Archi-
tects so certify, then the Board shall upon certifi-
cate of the Architects and without terminating the 
contract make payment of the balance due for that 

40 pqrtion of the work fully completed and accepted. 

I ' 

I I 
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Such payment shall be made under the terms and 
conditions governing final payment except that it 
shall not constitute a waiver of claims. 

ARTICLE 6-THE CONTRACT DOCUl\1:ENTS 
The general conditions of the contract, the specifi-

cations and the drawings together with this Agree-
ment form the contract, and they are as fully a part 10 
of the contract as if hereto attached or herein re-
peated, and the following is an exact enu1neration 
of the specifications and the drawings. 

SPECIFICATIONS 
Instructions to Bidders ........ . 
General Conditions ....... .. .. . 
Form of Agreement and Bond. 
List of Separate and 

Alternate Figures ........ . 
Addenda to specifications dated 

July 19, 1926. 
General Construction Work ..... 

DRAWINGS 
1-2-3-4-5-6-7-8. 
Detail of Wardrobe. 

ARTICLE 7-OPTION 

1- 7 inclusive 
1-16 " 

1- 2 " 

1-41 " 

20 

The Board reserves the right at any time within 30 
a period of ninety days from date hereof of accept-
ing any or all of the following separate or alternate 
:figures: 

Alternate No. 9, For Steel stairs and Al-
berne stone treads for the 

. additional sun1 of ....... $920.--
' ' No. 13, For window guards for 

the additional sum of. . . 290.-
4:t) 
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' ' No. 14, For Stadium seats for 
the additional sun1 ..... 645.-

ARTICLE 8-RESPONSIBILITY OF CON-
TRACTOR 

It is further agreed that the contractor shall be 
responsible for any or all damages that may or 

1 O shall happen to personal property, life or li1nb, eith-
er through the act, fault or neglect of himself or his 
workn1en, of any subcontractor or the workmen of 
any subcontractor, and Bhall hold the Board free 
fro1n any suits at law for such damages. 

The Contractor and the Board for themselves, 
their successors and assigns, hereby agree to the 
full performance of the covenants herein contained. 

IN WITNESS WI-IEREOF, the party of the first 
part under the authority of a resolution to that ef-

20 feet has caused these presents to be signed in its be-
half by ,its President and the attestation of its Dis-
trict Clerk, and its corporate seal to be hereto at-
tached, and the party of the second part in like man-
ner has hereunto set his hand and seal the day and 
year first above written. 

30 

4Q 

Attest: 

BOARD OF EDUCATION 
OF FRANKLIN TOWNSHIP 

By CHAS. N. HOAGLAND, L. s. 
Pr esident . 

THOMAS E. GrnsoN, L. S. 
Witness: 

JOHN Voss, L. S. as to GILBERT STOUT, L. s. 
GILBERT STOUT. 

\ l 
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DATE, August 12, 1926. 
JOB, Midd lebush School. 
ORDER Uo. 1. 
FROM: Board of Education, Franklin Township. 

OWNER . 
TO : Gilbert Stout, CONTRACTOR . 
TO : John Noble Pierson & Son, ARCHITECTS . 

You are hereby authorized to use the Barn -
hart & Turner grey brick full-range of 
shades as selected and approved by the 
Building Co1nmittee and Architects, Fac-
tory No . 6, charging therefor the sum of $5. 
per M. additional to that allowed in the 
specifications . Total charges to be based 
on 35,000 at $175 . 

You are further authorized to use the Carey 
Built Up Roof, No . 14, to be put on under 
the supervision of the Carey Representa-
tive with no change in the price of the con-
tract . 

BOARD OF EDUCATION, FRANK-
LIN TOWNSHIP . 

By J . E;:. -GIBSON, 
District Clerk. 

O.k by BUILDING 
COMMITTEE. 

OWNER 

By GILBERT CONTRACTOR 
GILBERT STOUT, } 

STOUT. 

JOHN NOBLE PIERSO 
& SoN. 

By AYLIN PIERSON. 

Copy for Architects. 

} ARCHITECTS 

10 

20 

30 

40 
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DATE, Sept. 2, 1926. 
,JOB, Middlebush School. 
ORDER No. 2. 
FROM: Board of Education, Franklin Township, 

OWNER. 
TO: Gilbert Stout, CONTRACTOR. 
TO: John Noble Pierson & Son, ARCHITE OTS . 

You are hereby authorized to include the 
Stadium seats as set forth in alternate No. 
4 of the bid and referred to in the contract 
and specifications and to charge therefor 
the sum of $645 additional to the contract. 

BOARD OF EDUCATION, FRANK-
LIN TOWNSHIP. 

By C. N. HOAGLAND, 
President. 

Attest: T. E. GEFNER, 
D. C. 

OWNER 

GILBERT STOUT. } CONTRACTOR 
By GILBERT STOUT. 

JoHN NoBLE PIE'.RSON & SoN.} ARCHITECTS 
By AYLIN PIERSON. 

Copy for Owner, 
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EXHIBIT C 2 

General 25. 

CHARTERED APRIL 22ND, 1874. 

THE METROPOLITAN 
CASUALTY INSURANCE CO. 

OF NEW YORK. 

No. 55725-26. $72,185.00. 

KNOW ALL MEN BY THESE PRESENTS, That 
we, Gilbert Stout, of Kingston, New Jersey, 

10 

as principal, and THE 11ETROPOLITAN CASU-
ALTY INSURANCE COMP ANY OF NEW YORI{, 20 
a corporation organized and existing under the laws 
of the State of New York, and authorized to do bus-
iness in the State of New Jersey, are held and firn1ly 
bound unto THE BOARD OF EDUCATION OF 
MIDDLEBUSH, Franklin Township, New Jersey, 
in the sum of Seventy-two Thousand One Hundred 
Eighty-five and 00/100 Dollars, for the payment of 
which, well and truly to be made, we hereby jointly 
and severally bind ourselves, our heirs, executors, 
administrators, successors and assigns. 30 

SIG NED this 22nd day of July, 1926. 
THE CONDITION OF r:eI-IE ABOVE OBLIGA-

TION IS SUCH, that whereas the above nan1ed 
principal did on the day of , 19 , 
enter into a contract with the BOARD OF EDUCA-
TION OF MIDDLEBUSH, Franklin Township, 
New Jersey, 
for the construction of the Middlebush Grade School, 
Middle bush, New Jersey, 

40 
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which said contract and specifications are hereto 
annexed and is made a part of this the bond the 
same as though set forth herein: 

Now, if the said Gilbert Stout, 

shall well and faithfully do and perform the things 
1 o agreed by it to be done and performed according to 

the terms of said contract, and shall pay all lawful 
claims of subcontractors, materialmen and labor ers, 
for labor performed and materials furnished in the 
carrying forward, performing or completing of said 
contract, we agreeing and assenting that this under-
taking shall be for the benefit of any materialmen 
or laborer having just clain1, as well as for the ob-
ligee herein; then this obligation shall be void; oth-
erwise the sa1ne sha ll remain in full f orc2 and effect; 

20 it being expressly understood and agreed that the 
liability of the surety for any and all claims here-
und er shall in no event exceed the penal amount of 
this obligation as herein stated . 

The said surety hereby stipu lat es and agrees that 
no n1odification, omission or additions in or to the 
terms of the said contract or in or to the plans or 
specifications the ref or shall in any wise affect the 

· obligation of said surety on its bond, and that said 
30 surety shall at its or their own cost, def end the 

Board of Education of Middlebush, ] 1 ranklin Town-
ship, N. J., · in all actions or proceedings founded 
upon a claim growing out of the award of said con-
tract, which may be instituted by any person not a 
party to said contract. 

40 

GILBERT STOUT. 

Sealed and delivered in the presence of 
CHAS. VASS. 
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THE METROPOLITAN CASUALTY INSUR-
·ANCE COMP ANY OF NEW YORK 

Attest: 
GENEVIEVE DEVINE, 

Attorney-in-! act. 

By FRANK J. BURNS, 
Attorney--in-fact. 

F. & S. 1080A-5M-12-24-RY. 

THE METROPOLITAN CASUALTY INSUR-
ANCE COMPANY 
OF NE ·w YORK 

HoME OFFICE, 55 FIFTH AvENUE, NEw YoRK, N. Y. 

10 

No. 204-1 
20 

GENERAL POWER OF ATTORNEY 

(BONDS FOR LIMITED AMOUNTS) 

I{NOW ALL MEN BY THESE PRESENTS: 

That THE METROPOLITAN CASUALTY IN-
SURANCE COMPANY OF NEW YORK, a New~O 
York Corporation, having its principal office in the ' 
City, County and State of New York, doth hereby 
1nake, constitute and appoint *HENRY P. REAR-
DON, FRANK J. BURNS, GENEVIEVE DE-
VINE, CHARLES D. BRUNET AND 1\1:ILDRED 
A. BINDER,* all of the State of New Jersey, its 
true and lawful Attorneys-in-Fact, with full power 
and authority, to execute on behalf of the Company, 
as Surety, bonds, recognizances, undertakings and 
contracts of suretyship: provided the penal sum of 40 
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no one of such bonds, recognizances, undertakings 
and contracts of suretyship: provided the penal sum 
of no one of such bonds, recognizances, undertakings 
and contracts shall be in excess of Unlimited Dol-
lars, and provided such bonds, recognizances, under-
takings and contracts shall be signed by either Hen-
ry P. Reardon or :B--,rank J. Burns jointly with Gen-

10 evieve Devine, Charles D. Brunet or Mildred A. Bin-
der, and the said bonds, recognizances, undertakings 
and contracts, when so signed, sealed and delivered 
shall bind the Company as fully, to all intents · and 
purposes, as if done by the duly authorized officers 
of the Company with the seal of the Company there -
to affixed; and the Company hereby ratifies and . 
confirms all · and whatsoever the said Attorneys-in-
Fact may lawfully do in the pre1nises by virtue of 
these presents. · 

20 In Witness Whereof, the said THE METROPOL-
ITAN CASUALTY INSURANCE C01'1PANY OF 
NEW YORK, pursuant to a resolution passed by its 
Board of Directors, at a meeting held on the 12th 
day of September, A. D. 1923, a certified copy of 
which is hereto annexed, has caused these presents 
to be sealed with its corporate seal, duly attested by 
the signature of its · Vice-President and Assistant 
Secretary this 15th day of July, A. D. 1926. 
THE METROPOLITAN CASUALTY INSUR-

3U ANCE COMPANY OF NEW YORK. 
By L. E. MACKALL, 

Vic e-Presid ent. 
S. K. JVIcCLuRE, 
Assistant Secr etary _. 

STATE OF NEW YORK, } 
CITY AND COUNTY OF NEW YORI{, ss: 

On this Fifteenth day of July, in the year 1926, 
40 before me personally came L. E. Mackall, to me 
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known, who, being by me duly sworn, did depose and 
say: That he resides in New York, N. Y.; -that he 
is ·vice-President of THE 11ETROPOLI'rAN CAS-
UALTY INSURANCE COMPANY OF NEW 
YORK, the corporation described in and which exe-
cuted the above instrun1ent; that he knows the seal 
of said corporation; that the seal affixed to said in-
strument is such corporate seal; that it was affixed 10 
to such instrument by and under authority conferred 
by the Board of Directors of said corporation; and 
that he signed his name thereto by like authority. 

J. V. HINDES, 
Notary Public. 

COPY OF RESOLUTION. 

Resolved, That this Company do, and it hereby 20 
does, authorize and empower its President or one 
of its Vice-Presidents in conjunction with its Secre-
tary or one of its Assistant Secretaries under its 
corporate seal, to appoint any person or persons as 
attorney or attorneys-in-fact, or agent or agents of 
said Company, in its name and as its act, to execute 
and deliver any and all contracts guaranteeing the 
:fidelity of persons holding- positions of public or pri-
vate trust, guaranteeing the perforn1ance of con-
tracts other than insurance policies and executing 30 
or guaranteeing bonds and undertakings, required 
or permitted in 'all actions or proceedings, or by law 
allowed; and, in its nan1e and as its attorney or at-
torneys-in-fact, or agent or agents, to execute and 
guarantee the conditions of any and all bonds, recog-
nizances, obligations, stipulations, undertakings or 
anything in the nature of the same, which are or may 
by law, municipal or otherwise, or by any Statute 
of the United States or of any State or territory of 
the United States, or by rules, regulations, orders, 40 
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custoIT.s, practice or discretion of any board, body 1 

organization, office or officer, local, municipal, or oth-
erwise, be allowed, required or permitted to be exe-
cuted, made, taken, given, tendered, accepted, filed 
or recorded for the security or protection of, by or 
for any person or persons, corporation, body, office, 
interest, municipality or other association or organ-

} o ization whatsoever, in any and all capacities what-
soever, conditioned for the doing or not doing of 
anything or any conditions which may be provided 
for in any such bond, recognizance, obligation, stip-
ulation, or undertaking, or anything in the nature 
of the same; the nature, class or extent of the in-
struments so authorized to be specified in such pow-
er of attorney. 

I, S. K. McClure, Assistant Secretary of TI-IE 
20 :l\1:ETROPOLITAN CASUALTY INSURANCE 

COMP ANY OF NEW YORK, hereby certify that 
at a meeting of the Board of Directors of said Com-
pany, duly called and held at the office of the Com-
pany at City of New York, on the 12th 
day of September, A. D. 1923, at which 
was present a quorum of said Directors, duly 
authorized to act in the premises, resolutions wer e 
passed and entered on the minutes of said Company, 
of which resolutions the fore going is a true copy and 

30 of the whole thereof. 

40 

In Testimony Whereof, I have hereunto set 1ny 
hand and seal of THE METROPOLITAN CASU-
ALTY INSURANCE COMPANY OF NEW YORK, 
this Fifteenth day of July, A. D. 1926. 

S. K,:. lVIcCLuRE, 
Assistant Secretary. 
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I, S. K. McClure, Assistant Secretary of THE 
METROPOLITAN CASUALTY INSURANCE · 
COMP ANY OF NEW YORK, do hereby certify that 
I have compared the copy of the power of attorney _ 
overleaf with the original now on file in the home 
office of said Company, and that the same is a true 
and correct copy, and that the said power of attorney 
has not been revoked and is now in full force and 10:-
effecl. · 

Given under my hand and the seal of the said Com-
pany, at New York, N. Y., this Fifteenth day of July, 
A, D. 1926. 

S. K. McCLURE, 
Assistant Secretary. 

FINANCIAL STATEMENT OF 

TI-IE METROPOLITAN CASUALTY INSUR- 20 · 
ANCE COMP ANY OF NEW YORK 

MARCH 31ST, 1926. 

Assets. 
Government Bonds .............. . 
State, County and Municipal Bonds .. 
Railroad Bonds .................. . 
Public Utility Bonds ............. . 
Miscellaneous Bonds ............. . 
Stocks ........................... . 
First Mortgage Loans ....... : ... . 
Collateral Loans ................. . 
Cash on Hand and in Bank ........ . 
Premiums in Course of Collection Not 

Overdue ..................... . 
Interest Accrued ................. . 
All Other Assets ................ . 

$735,357.12 
256,480.00 
460,740.00 
651,075.00 
440,120.00 30 

1,926,325.25 
477,650.00 
100,000.00 

2,790,212.62 

1,796,990.91 
46,768.49 
62,810.99 

$9,744,530.3840 
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Liabilities. 
Reserve for Unearned Premiums ... . 
Reserve for Unadjusted Losses .... . 
Reserve for Federal and State Taxes 
Commissions on Uncollected Pre-

rm ums ....................... . 
Voluntary Reserve for Contingen-

$3,224,353.04 
1,347,926.85 

112,370.67 

10 cies ......................... . 

354,784.64 

100,000.00 
103,890.21 

20 

All Other Liabilities .............. . 
CAPITAL ....................... . 
NEr SURPLUS ................. . 

2,250,000.00 
2,251,204.97 

$9,744,530.38 

SURPLUS TO POLICYHOLDERS $-1,501,204.97 
AMOUUT OF ALL LOSSES PAID TO DATE. $11,867,601.15 

State of New York, } ss. County of New York. · 

S. I{. McClure, being duly sworn, says that he is 
Assistant Secretary of THE :NIETROPOLITAN 
CASUALTY INSURANCE COMPANY OF NEW 
YORK; that the foregoing is a true and correct 
statement of the financial condition of said Com-

30 pany, as of Niarch 31, 1926, to the best of his knowl-
edge and belief. 

40 

S. K. McCLURE. 

Subscribed and sworn to before me this 23rd day 
of June. 

J. V. HINDES, 
Notary Public, New York County, No . 477. 
New Yark County Register No. 7582. 

',- I 

1 ' 
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lYiy Commission Expires March 30, 1927. 
Gen 'l 111 Sworn Financial Statement Rev. 4-26. 
Made in U.S. A. 

EXHIBIT C 3. 

NOTICE OF LIEN CLAIM. 

NOTICE IS HEREBY GIVEN by John B. Grov-
10 

er and John H. R. , Gulick, partners, trading as 
GROVER & GULICK LUMBER COMPANY, hav-
ing their principal office for the transaction of busi-
ness in the Township of Princeton, County of Mer-
cer and State of New Jersey, that it has furnished 
material which was actually used in the execution 
and completion of a certain contract for the con-
struction of a public school in the Township of 
Franklin, in the County of Somerset and State of 20 
New Jersey, which said contract was made between 
the Board of Education of the said Township of 
Franklin and Gilbert Stout, contractor, and bears 
date the 19th day of July, A. D. 1926; that the said 
n1aterial was furnished for the said Gilbert Stout, 
the contractor aforesaid. 

A statement of the materials furnished as afore-
said by claimant is as follows: 

The supplying and furnishing of lumber and ma-
son materials in the execution and construction of 30 
the afore said work. 

The a1nount of the claimants' demand after de-
ducting all just credits and off-sets is the sum of 
$6,890.53, which is the su1n clain1ed as justly due and 
owing to the claimants fron1 the said Gilbert Stout, 
contractor. 

For the full value of said materials furnished by 
claimants, a lien is claimed upon the moneys in the 
control of the Board of Education of the Township 
of Franklin, in the County of Somerset and State 4 O 
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of N e-,v Jersey due or to grow due under the said 
contract between the said Board of Education and 
the said Gilbert Stout. 

GROVER & GULICK LUMBER CONIPANY. 
By JOHN H. R. GULICK. 

Dated October 20th, 1926. 

lO STATE OF NEW JERSEY, } 
COUNTY OF MERCER. ss: 

John H. R. Gulick, of full age, being duly sworn 
according to law on his oath, deposes and says that 
he is a meinber of the partnership consisting of him-
self and John B. Grover, partners, trading as Gro-
ver and Gulick Lumber Company, the above-named 
clai1nant; that he is familiar with the subj ect mat-

20 ter of the above mentioned claim, that he has read 
the fore going notice of claim and is familiar with the 
subject matter thereof and that all the 1natters and 
things therein stated and alleged are true. 

JOHN I-I. R. GuLICIL 

Subscribed and sworn to before me this 20th da y 
of October, A. D. 1926. 

30 0. DAYTON OLIPHANT, 

M. C. C. of N. J. 

EXI-IIBIT D-1. 

To-
You are hereby authorized, empowered and direct-

ed to pay to the Grover and . Gulick Lu1nber Com-
pany the sum of $ out of and from any and 
all monies due or to become due to me from tho 

40 Board of Education of 
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under a contract between the said Board of Educa-
tion of 
and myself, dated the day of , 1926, 
for the erection of a public school building in said 
Township. 

EXHIBIT D 2. 

AGREEMENT OF INDEMNITY. 

In Consideration of THE METROPOLITAN 
CASUALTY INSURANCE COMPANY OF NEW 
YORK (hereinafter called the Company), becoming 
surety on the bond of Gilbert Stout of Kingston, 
New Jersey, in favor of Board of Education, Middle-
bush, Franklin Township, New Jersey, which bond 

10 

is hereinbefore n1ore particularly described, for 20 
which the undersigned (hereinafter called the Prin-
cipal) makes application, and to induce said Com-
pany to become surety on said bond, said Principal 
having heretofore n1ade the foregoing statements, 
which staten1ents are made a part of this agreement, 
and well knowing in the event of the execution of 
said bond by said Company that it will rely on the 
truth thereof, said Principal hereby warrants to 
be true each and every of said statements, and the 
said Principal for himself, his heirs, executors, ad--30 
ministrators, executors and assigns, or for itself, its 
successors and assigns, agrees jointly and severally 
as follows: 

That said Principal will pay to the Co1npany in ad-
vance a pre1nium or premiums of $. . . . . . for the 
bid or proposal bond ( the san1e to be credited on 
the premiu1n for the faithful perforn1ance bond), 
and a premium of $1082.78 being computed at the 
rate of $15.00 per thousand dollars of the [ contract] 

4 n 
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{ 
term of two years } 

amount stated above for the f t· tl f or rac 1011 1ereo , 
~nd an additional premiu1n or $541.34 at the rate of 
$7 .50 per thousand dollars of the [contract] amount 
stated above, annually in advance thereafter, until 
the Principal shall have SQrved upon TI-IE lVIETRO-

l POLITAN CASUALTY INSURANCE COMPANY 
O OF NEW YORK, at its office in the City of New 

York, competent legal written evidence of its dis-
charge fron1 such suretyship and fro1n all liability 
b~r reason thereof. Should the contract exceed th e 
amount stated herein, the Principal agrees to pay to 
TI-IE lVIETROPOLITAN CASUALl Y INSUR-
ANCE COlVIP ANY 0] 1 NEW YORI{ as excess, or 
additional pre1nium, a further sun1 calculated at the 
saine rate per thousand dollars for such excess con-

20 tract amount. If th e contract or specification car-
ries a guaranty or 111aintenance provision extending 
the bond beyond acc2ptanc 2 of the work, or if the 
bond applied for herein is one to guarantee th e 
1naintenance, the said Principal agrees to pay in 
advance and in addition to above consideration pre-
111iun1 or charge, a maintenanc e pre1nium or charge 
of $ ...... for the entire term thereof, said maint en--
ance premium being computed at the rate of $ ..... . 

{ 
bond } per thousand dollars of the t t amount per 30 con rac 

annum. v No l\![aintenance. 
'I'hat, in further consideration of its becoming 

surety as above, the said Principal does hereby cov-
enant and agree to inden1nify the said Con1pany, and 
save it harmless against all loss, cost, damage, 
charge and expense that 1nay accrue to it, whether 
sustained or incurred by reason of the act, default, 
or neglect of said Principal, or on account of clain1s 
made under or in connection with the said bond, or 

40 any extension or continuation thereof, or in connec-

I ' 
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tion with any collateral deposited hereunder; here-
by agreeing to repay to said Co1npany all such loss, 
cost, damage, charge and expense, including the fees 
or other compensation a:nd expens es of any and all 
attorneys and agents employed by it to investigate 
or adjust such claims. 

That for the better protection of the said Com-
pany, and as of the date hereof, the said Principal 10 
does hereby assign, transfer and convey to the said 
Con1pany, all right, title and interest in and to all 
the tools, plant equipn1ent and n1aterials of ever y 
nature and description that said Principal n1ay now 
or hereafter have upon said work, or in or about 
the site thereof, including as well 1naterials pur-
chased for or chargeable to said contract, which 
1night be in process of construction, or storage else-
where, or in transportation to said site, hereby as -
signing and conveying also all rights in and to all 20 
sub -contracts, which have been, or may hereafter be 
entered into, and the 1naterials embraced therein, 
and authorizing and empowering said Con1pany, its 
authorized agents or attorneys, to enter upon and 
take possession of such tools, plant equip1nent, ma --
terials and sub-contracts, and enforce, use and en-
joy such possession upon the following conditions, 
viz.: This assignn1ent shall be in full force and ef-
fect as of the date hereof should the said Principal 
fail, or be unable to complete the said work in ac- 30 
cordance with the terms of the contract covered by 
said bond, or in the event of any default on the part 
of the said Principal under the tern1s of said con-
tract. 

That the said Company, as surety .on said bond, 
as of this date, shall be subrogated to all our rights, 
privileges and properties as principal and otherwise 
in said contract, and said Principal does hereby as--
sign, transfer and convey to said Company all the 
def erred payments and retained percentages, and 4 0 
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any and all moneys and properties that n1ay be due 
and payable to said Principal at the ti1ne of such 
breach or def a ult, or that may hereafter b2come due 
and payable to said Principal on account of said con-
tract, or on account of extra work or materials sup-
plied in connection therewith, hereby agreeing that 
all such moneys and the proceeds of such payments 

1 o and properties shall be the sole property of the said 
Company, and to be by it credited upon any loss, 
damage, charge and expense sustained or incurred 
by it as above set forth under its bond of surety-
ship. 

'rhat the vouchers or other evidence of payments 
made by the Company under its obligations of sure-
tyship shall be conclusive evidence of the fact and 
extent of the liability of the undersigned to the said 
Co1npany under said obligation, whether said pay-

2O1nents were made to discharge a penalty thereun-
der, incurred in th e investigation of a claim 1nado 
thereon, adjusting a loss or claim in connection 
therewith, or in completing the work covered hy 
said contract, and whether voluntarily made or paid 
after suit and ju<lgn1ent against said Company. 

That if the said Company shall obtain co-surety 
or co-sureties on said bond, or if the said Company 
shall reinsure all or any part of the said bond, such 
co-suretyship or such reinsurance shall in no wa y 

30 release the said Principal from any of the covenants, 
agreements or obligations contained in this agree-
n1ent, it being the intention of this instrument that 
the obligation of the said Principal shall apply as 
well to such co-surety or co-sureties and said rein-
suring companies 0s to the said Company, and the 
said Principal will in like n1anner inden1nify any 
other surety or sureties which the said Con1pany has 
procured or may procure to execute or join with it 
in executing said bond; and the said Principal will 

4 O in like n1anner pay to said other surety or sureties 
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all dan1ages for which said Principal shall become 
responsible before said Con1pany shall be compelled 
to pay the same, it being hereby agreed that this in-
strument shall insure to the benefit of any and all 
such surety or sureties. 

That any changes in the contract or bond herein-
after made, whether or not consented to by the said 
Principal, shall in no way relieve the said Principal 10 
from any liability under the tenns of this agree-
ment, the said Principal hereby waiving notice of 
any such changes. 

Witness the signature and seal of said Principal 
this 1st day of September, 1926. 

IF INDIVIDUAL, SIGN HERE: 

GILBERT STOUT, 
Applicant. [Seal]. 20 

Witness: 
ALBERT C. PENN, JR. 

EXHIBIT D 3. 

This agreement made this 20th day of December, 
1926, between the Metropolitan Casualty Insurance 
Con1pany of New York, and the Perth Amboy Con-
struction Con1pany of Perth A1nboy, New Jersey, 
WITNESSETH: that, ~O 

WHEREAS, on or about July 20th, 1926, the 
Metropolitan Casualty Insurance Company becan1e 
surety upon the bond of Gilbert Stout, guaranteeing 
the faithful performance of its contract with th e 
Board of Education of Iviiddlebush; New Jersey, to 
construct a schoolhouse described as the :lYfiddle-
bush Grade School; and, 

WHEREAS, the said Gilbert Stout defaulted his 
contract on or about November 13th, 1926-notice of 
the said default having been given to the Metropol- 40 
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itan Casualty Insurance ·Company by the Board of 
Education on N ove1nber 17th, and 

WHEREAS, the Metropolitan Casualty Insur-
ance Company has elected under its -rights as surety, 
to take over and complete the said contract; and 

WHEREAS, The Perth An1boy Construction 
Company has proposed to the Metropolitan Casualty 

1 O Insurance Company to assume the unfinished origin-
al contract and complete it in accordance with the 
original plans and specifications for the considera-
tion of $53,190.00. 

20 

NOW THEREFORE, in consideration of the pay-
ment by the Metropolitan Casualty Insurance Com-
pany of New York to the Perth Amboy Construc-
tion Company of the sum of $53,190.00 in the manner 
hereinafter provided, the said Perth Amboy Con-
struction Company agrees as follows: 

(1) To furnish and pay for all the labor and mate-
rial necessary to c01nplete the erection of the 
Grade School at Middlebush, Franklin Town -
ship, New Jersey, in strict accordance with the 
contract, plans and specifications under which 
the said Gilbert Stout was obligated to perforn1, 
and the said contract, plans and specifications 
are by reference thereto incorporated herein. 

30 (2) To perform the contract and complete the sam e 
under the direction and to the satisfaction, ap-
proval and acceptance of Aylin Pierson, Archi-
tect. 

( 3) To assume all of the existing sub -contracts made 
and entered into by the said Gilbert Stout in 
connection with the contract afore said; to wit: 

Outstanding on existing sub-contracts as known 
40 
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to date; to be assu1ned by the Perth Amboy 
Construction Co. 

Ross Fireproofing Co.-N ew Bruns-
wick, N. J .................... . 

Arny Steel Co.-Elizabeth, N. J ..... . 
Howell Lumber Co.-N ew Brunswick, 

N. J .......................... . 
Atlantic Terra Cotta Co.-N ew York 

City ......................... . . 

$4082.24-
325.00 

6400.0010 

1065.00 

( 4) To furnish a surety bond before entering into 
the work, guaranteeing the faithful perform-
ance of this contract, and the payment of all la-
bor and material bills, the said surety bond to 
be payable to the Metropolitan Casualty Insur-
ance Company and in the manner and form sat-
isfactory to it. Premium on said bond to be 20 
paid by the Metropolitan Casualt y Insurance 
Company. 

( 5) To provide whatever insurance is required by 
the Laws of the State of New Jerse y. 

THE METROPOLITAN CASUALTY INSUR-
ANCE COMP ANY agrees as follows:-

(1) To pay the sum of $33,190.00 in monthly install- 30 
n1ents upon estimates earned by the contractor 
as and when allowed by the Architect under the 
terms of the original contract between Gilbert 
Stout and the Board of Education. The dif-
ference between the amount as received on the 
estimates and the agreed price as set forth here-
in to be paid by the Metropolitan Casualty In-
surance Company to the Perth Amboy Construc-
tion Company upon completion of the work as 
accepted by the Architect. 4 0 
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(2) The Metropolitan Casualty Insurance Con1pany 
agrees to pay all bills for labor accrued up to 
the date of this contract and to pay for all mate-
rial delivered on the site of the contract up to 
the date hereof; to wit: 

Lumber-Grover & Gulick ......... . 
Sand & Gravel-Federal Trucking Co. 
Steel-Ross Fireproofing Co ......... . 
Cinder Brick - Hudson Fireproof 

Block Co ...................... . 
Structural Steel-Massilon Steel Co .. 
Steel-Arny Steel Company ....... . 
J\!Iillwork-Howell Lun1ber Company. 
Cement-Howell Lun1ber Company ... 
Terra Cotta-Atlantic Terra Cotta Co. 
Brick-Barnhart & Doremus ....... . 
Gas & Oil-E. T. Smith ............ . 

$6890.53 
817.30 
317.76 

3518.25 
1075.00 
800.00 

1350.00 
502.09 
735.00 

1000.48 
15.42 

WITNESSETH herewith our signature in consid-
eration of the above terms as set forth, executed this 
20th day of December, 1926. 

THE METROPOLITAN CASUALTY INS. CO. 

Witnessed: 

OFN. Y. 

By ARTHUR B. CROSS, 
Supt. of Claims. 

PERTH AMBOY CoNSTRUCTION Co. 

LEON GUTMAN, 
Pr es. 

F. T. FLYNN, 
HERMAN F. G. lIARTUNG. 

I ' 

\ ' 

\ ' 
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EXHIBIT D 4. 

PRINCETON BANK AND TRUST COJYI-. 
PANY 55-303 

8 p a PRINCETON, N. J., Sept. 28, 1926. No. 110794 
OP 
8 Pay to the Order of 1 O ! GROVER & GULICK LBR. CO. $8000.00/ 100 

0 

S Eight Thousand and 00/ 100 ......... Dollars 
<t1 

0 3 Members Federal Reserve Bank 3 
O Brown, Lent & Pett, 110 \Villiam St. 

GILBERT STOUT. 

ENDORSEMENT. 

Pay to the Order of 
PRINCETON BANK & TRUST CO. 

For Account of 
GROVER & GULICK LUMBER CO. 

20 

30 

40 





~rht ]erscll Qto1trt of 
att~ ~\µµra.ls 

Between JoHN B. GROVER and 
JORN II. R. GuLICK, Part-
ners Trading as GROVER 

&GULICK LUMBER COMPANY, 

Complainants-Appellees, 
and 

THE BOARD OF EDUCATION OF 

THE TOWNSHIP OF FRANI{LIN 

IN THE COUNTY OF SOMER-

SET, et al., 
Defendants. 

'l1
HE METROPOLITAN CASUALTY 

l 
I 

INSURANCE COMPANY OF 

NEw YoRK, j' 
Appellant. 

- --

Brief of 
Appellant. 

This is an appeal from a final decree of the Court 

10 

20 

of Chancery of New Jersey in favor of complain-
ants, and advised by Vice Chancellor Buchanan, to 30 
enforce a 1nunicipal lien claim on n1oneys of the 
Board of Education of the Township of Franklin, in 
the County of Son1erset. · 

STA'I 1E1'IENT 0]., 'I1HE CASE. 

The Bill in this case was filed by John B. Grover 
and John II. R. Gulick, partners, trading as Grover & 
Gulick Lumber Company, complainants, for the pur-
pose of enforcing an alleged lien on moneys of the 40 
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Board of Education of the Township of Franklin, in 
the County of Somerset, under the act known as the 
"Municipal :Mechanic's Lien Law" (Revision of 
1918), P. L. 1918 page 1041, for the price and value 
of materials furnished by complainants to Gilbert 
Stout, contractor, 1;1-nder his contract with the said 
Board of Education for the erection of a new school 
building at Middlebush, in the Township of Frank-
lin, Somerset County, New Jersey. · The appellant, 

1 (J The Metropolitan Casualty Insurance Company of • 
New York, is the surety on the Bond of the con-
tractor. 

The final decree advised by Vice Chancellor Bu-
chanan adjudges and decrees that the defendant, 
The Board of Education of the Townsi1ip of Frank-
lin, in the C9unty of Somerset, pay to complainants 
out of the moneys unexpended under said contract. 
tho sum of $6,890.53, being the an1ount for which 
con1plainants filed their lion clai1n, with interest 

2U thereon fron1 October 20, 1926. 
· Subsequently to the execution of the contract be-

tween the Board of Education and Gilbert Stout, · 
Grover and Gulick, co111plai11ants-appolloos, agreocl 
with Stout to furnish certain n1atorials for tho en~c-
ti on of sa1 d school building at a cost of $7,418.-. 
In addition to this list of 111ator1als agroocl to bo fur-
nished, Stout later ordered other niatorials at a 
cost of $] ,272.53, 1naki11g the total ch:1rge of appcl-
lees against Stout for n1aterials for the ~1iddlebush 

3U school $8,690.53. All of these 111aterials were fur- · 
nished for the building as per contract except a 
quantity of flooring, for ,,~hich a credit of $1,800.- · 
is ·given -on-appellees' bill, le~ving an allegel .balance . 
due appellees of $6,890.53. ( See testin1ony of John 
H. R. Gulick, page 31). 

During the week preceding a 111eeting of the Board 
of Education held on Septe1nber 25, 192G,. appellees 
went to the contractor, Stout, vrith an order for mon- · 
ey directed to the Board of Education, which they , 

4U had had prepared by their attorney, and which ifr. 
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Stout signed at their request. This order directed 
a payn1ent of $8,000.- to appellees out of the mon-
eys due, or to be·come due, to Stout fr01n the Board 
of Education under the contract for the erection 
of said school building. ( Page 32, line 30). The 
original of this order could not be produced at the 
hearing, but it was adn1itted that a copy offered in 
evidence by consent of Counsel was the form of the 
order and reads as follows: (Exhibit D 1, page 
88). 10 

''To 
You are hereby authorized, empowered and 

directed to pay to the Grover and Gulick Lum-
ber Company the sun1· of $ · out of and 
from any and all n1oneys due, or to beco1ne 
due, to n1e from the Board of Education of 

undEn- a con tract between the 
said Board of Education of 
and n1yself, dated the day 20 
of , 1926, for the erection 
of a public school building in said Township. 

'' 
:Mr. Gulick attended Urn 1uccting of the Board on 

Scpten1ber 23 and presented the order ,vhich the 
Board refused to honor, but did authorize a payn1cnt 
to the contractor of $10,494.04. ( Sec testi1nony of 
Conrad Ickc, p. 4 and L 10). Thereupon l\!li·. Gu-
lick saw Stout and solicited and received fron1 hin1 30 
a check for Eight Thousand Dollars, dated Septen1-
ber 28, two days ahead, with the understanding and 
agreen1ent that appellees 1night use the check if the 
pay1nent actually canie through to Stout f r01n the 
Board, it being arranged that if the n1oney was not 
received by Stout, that Stout would notify appellees 
not to use the check. (Page 42, line 30). The pay-
1ne.nt was received by Stout and appellees' check of 
Eight Thousand Dollars was paid out of these mon- · 
eys. This shows conclusively and it was adn1ittcd 40 
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at the hearing that appellees knew that the payn1cnt 
which they then received came from the Board of 
Education out of moneys due to Stout under his 
contract for the Middlebush school. (Page 28, line 
40'). 

rrhis check for $8,000.- was handed by l\1:r. Gu-
lick to his bookkeeper without any specific direction 
as to its application. ( Page 35, line 10). It j s 
claimed, however, by appellees that just before the 

1 o Notice of Lien Claim was filed application was made 
of the payment to the older items of Stout's account. 
(Page 34, line 30). 

On October 30, 1926, Stout received another pay-
ment on the Middlebush school of $10,896.47, and 
out of this there was paid to appellees through Mr. 
Theodore Potts, $6,836.70. (See testimony of Gil-
bert Stout, page 41, line 20, and John H. R. Gu-
lick, page 37, line 30). This payment of $6,836.70 
appellees also applied to the other items of their 

20 account with Stout. There was no proof that ap-
, pellees had knowledge that this last payment was a 

part of the moneys received by Stout on the l\1:id-
dlebush school, although the testimony does show 
that appellecs' Notice of Lien Claim was serve<l 
on the Board of Education on October 20, only ten 
<lays before the second payn1ent was 111ade to appel-
lees, and it is rather significant that th is secoud 
}Jayn1ent made by Stout to appellees was for aln1ost 
the saine an1ount for which the Notice of Lien was 

30given. 
It, therefore, appears that out of the two pay1nents 

1nade to the contractor on this l\1:iddlebush school ag·-
gregating $21,390.51, appellees received $14,0:~6.70, 
all of which they clain1 was applied to other iten1s 
of Stout's account instead of to their account with 
hin1 on the J\iliddle bush school, and they claim a lien 
for the whole ainount due thcn1 for niaterials fur-
nished on this job. 

On or about November 13, 1926, after receiving the 
40 two payments above n1entioned, Stout defaulted on 
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his contract ancl the appellant, The :J\,'fotropolitan 
Casualty Insuranc2 Company of N cw York, as sure-
ty, on the boncl of the contractor, was obliged to 
complete the building and the contract for the com-
pletion of the building was let by the E.urety Com-
pany to Perth An1boy Construction Company. (Ex-
hibit D 3, page 94). 

The building was comr;leted at a loss to the surety 
company of approximately $19,000.- in excess of 
the balance due on the contract (page 46, line 10) 10 
and its loss will be further increased if appellees are 
pern1itted to enforce their lien. 

GROUNDS OF APPEAL. 

Appellant contends that this decree is erroneous 
in that it denies to appellant the right to have ap-
plied in satisfaction of appellees clain1 for mate-
rials furnished to said school building, the payment . 
of $8,000.- made to appellees by said contractor, 20 
Gilbert Stout, during th(~ progress of the work and 
before the def a ult of the contractor, out of moneys 
received by him fro1n the said Board of Education, 
and then known by appcllees to be a payment on 
said contract for the erection of said school building. 

AHGUl\1ENT. 

rrhe title of the act known as the '' l\!Iun,icipal 
l\!Iechanics' Lien Law,'' revision of 1918, P. L. 1918, 30 
rage 1041, under which appellccs' lien is clai111od is 
as f ollovi!s : -

"AN ACT TO SECURE TFlE PAY1IEN'r 
OF LABORERS, lVIECI-IANICS, :MER-
CI-IANTS, 'J~RADERS AND PERSONS EJ\1-
PLOYED UPON OR FURNISI-IING lVIATE-
RIALS . TOW ARD TI-IE PERFORlVIING OF 
ANY WORK IN CITIES, TOWNS, TOWN-

40 
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SHIPS AND OTHER MUNICIPALITIES IN 
THIS STATE·" ' 

and the first section of the act provides as follows: 

1. Any person who as laborer, mechanic, n1er-
chant or trader or sub-contractor, shall hereaf-
ter, in pursuance of or conformity with the 
tenns of any contract for any public improve-

1 o ment made between any person or corporation 
and any county, city, town, township, public 
commission, public board or other municipality 
in this State authorized by law to make con-
tracts for the making of any public improve-
ment, perfonn any labor or furnish any mate-
rials toward the performance or completion of 
any such contract shall~ on complying with thJ 
provision of the second section of this act, have 
a lien for the value of such labor or materials, 

20 or both, upon the moneys in the control of said 
1nunicipali ty due or to grow due under said 
contract to the full value of such claim or de-
mand, and these liens may be filed, and to the 
extent of the an1ount due or to grow due un-
der said contract, becon1e absolute liens to the 
full or par value of all such work, and 1nate-
rials in favor of every person and his represen-
tatives and assigns who shall be employed by 
or furnish materials to the contractor or to any 

30 sub-contractor under hin1; provided, that no 
such municipality shall be required to pay 'a 
greater amount than the contract price of the 
work and materials furnished, or the value 
thereof when no specific contract is 1nade with 
respect to the same by the contractor or sub-
contractor, respectively. 

It will be observed that while the purpose of the 
act as stated in the title is to secure the payment of 

40 laborers, n1echanics, merchants, traders and per-
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' 
sons employed upon or furnishing material toward 
the work of n1unicipalities; the liability of the n1u-
nicipality under the proviso contained in the first 
section is lin1ited to the amount of the contract price 
of the work and materials furnished, which would 
seern to indicate a legis1ative intent that n1oneys due 
under the contract should be applied to the claims 
arising under the contract; for, if a materialman 
or laborer, after receiving payment of moneys due 
under the contract n1ight apply those 1noneys to oth- 10 
er accounts and then file a lien claim and enf orcc 
payment out of the ren1aiuing moneys due under 
the contract, there would not be enough money to go 
around, and it would result in defeating or reducing 
the claims of other laborers or 1naterialmen. If 1na-
terialmen and laborers are to be paid in full, and the 
title of the act expresses that purpose, money paid 
under the contract could not be diverted to other 
purposes and a lien clai1ned for 1noney thus di-
verted. 20 

The act requiring bonds to be given to secure the 
performance of contracts for the erection of public 
buildings ( P. L. 1918, page 203) is entitled as fol-
lows: 

'' AN AC-:r TO PROTEC-:r PERSONS 
PIDRJ?ORlVIING LABOR OR FURNISHING 
11ATERIALS FOR THE CONSTRUGTION, 
ALTERATION OR REP AIR OF PUBLIC 30 WORKS.'' 

This act lHOYidcs as Jollows : 

1. ,iVhen public buildings or other publ ic 
works or i1nprovmncnts are about to be con-
structed erected altered or repaired under con-

' ' tract, at the expense of the State or any county, 
city, town, township, village, borough, n1unici-
pali ty governed by a board of con11nissioners, 
or in1proveinent con11nission, or ·school district 4 0 
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thereof, it shall be the duty of the board, officer 
or agent, contracting on behalf of the State or 
any county, city, town, township, village, bor-
ough, municipality governed by a board of con1-
missioners, or i1nprovement commission, or 
school district, to require the usual bond, as pro-
vided for in the statute, with good and sufficient 
sureties, with an additional obligation for the 
pay1nent by the contractor, and by all sub-con-

1 O tractors, for all labor performed or 1naterials 
furnished in the construction, erection, altera-
tion or repair of such building, works or 1n1-
provements. Section 2 as a1ne11ded. (P. L. 
1920, page 243). 

Such bond shall be executed by such con-
tractor with such sureties as shall be approved 
by the board, officer, or agent acting on behalf 
of the State or any county, city, town, tov:n-
ship, village, borough, n1unicipality, governed 

2U by a board of comrt1issioners, 01· in1p1·oven1c11t 
'30111111jssion, or school district aforesaid, in an 
an1ount not 1nore than one hundred per centu111 
(100%) of the contract price, and co11ditio11c<1 
for the payn1cnt by the contractor, and by all 
sub-contractors of all jndebteclness which n1a:v 
accrue to any person, firn1 or corporation, on ac-
count of any labor perf orn1ed or 111aterials fur-
nished in the construction, erection, alteration or 
repair to such building, works or j1nprove1nent. 

30 Such bond shall be deposited with and held 
by such board, officer or agent for the use of any 
party interested therein. 

'J~he f onn of the bond as prescribed by Section + 
of this act (P. L. 1918, page 205) contains the fol-
lowing clause: 

'' It being expressly understood and agreed 
that the liability of the surety for any and all 

4 0 claims hereunder shall in no event exceed the 
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penal an10unt of this obligation as herein 
stated." 

It semns clear that these two acts passed and ap-
proved in the same year evidence a legislative i11-
tent that the n1oneys due under 1nunicipal contracts 
for public work should be applied first to the pay-
1nent for labor and material furnished under the 
contract and not diverted to other purposes. 

The bond given by the appellant in tbe a:nount of 10 
$72,185.- was in the form prescribed by the statute 
and was conditioned as follows: (Exhibit C 2, page 
79): 

Now, if the said Gilbert Stout, 
shall well and faithfully do and perforn1 the 
things agreed by it to be done and performed 
acording to the terms of said contract, and 
shall pay all lawful claims of sub-contractors, 
1naterialmen and laborers, for labor performed 20 
and materials furnished in the carrying for-
ward, performing or con1pleting of said con-
tract, we agreeing and assenting that this un -
dertaking shall be for the benefit of any 1nate-
rialn1en or laborer having just claim, as well as 
for the obligee herein; then this obligation 
shall be void; otherwise the saine shall remain 
in full force and effect; it being expressly un-
derstood and agreed that the liability of the 
surety for any and all claims hereunder shall in 30 
110 event exceed the penal a1nount of this obliga-
tion as herein stated. 

The said surety hereby stipulates and agrees 
that no 1nodification, on1ission or additions in 
or to the tcrn1s of the said contract, or in or to 
the plairn or specifications there for shall in any 
wise affect the obligation of sa id surety on its 
bond, and that said surety shall at its or their 
own cost, defend the Board of Education of :lYiid-
dlebush, Franklin Township, N. J., in all ac- 40 
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tions or proceedings founded upon a claim grow-
ing out of the award of said contract, whicl1 

1 n1ay be instituted by any person not a party to 
said contract. 

By the terms of the indemnity agreement which 
acc0111panied · the contractor's application for the · 
bond (Exhibit D 2, page 89) it was agreed as fol-
lows: 

That the said Company, as surety on said 
bond, as of this date, shall be subrogated to all 
our rights, privileges and properties as princi-
pal and otherwise in said contract, and said 
Principal does hereby assign, trans£ er and con-
vey to said Company all the def erred payments 
and retained percentages, and any and all mon-
eys and properties that may be due and payable 
to said Principal at the ti111e of such breach or 

20 default, or that may hereafter bec0111e due and 
payable to said Principal on account of said 
contract, or on account of extra work or mate-
'rials supplied in connection therewith, hereby 
agreeing that all such moneys and the proceeds 

30 

40 

of such payments and properties shall be the 
sole property of the said Company, and to be by· 
it credited upon any loss, damage, charge and 
expense sustained or incurred by it as above 
set forth under its bond of suretyship. 

At the ti111e of the contractor's def a ult on his con-
tract there remained in the hands of the Board of 
FJducation $49,564.49 (page 27, l. 10), and as appel-
lant was required to con1plete the school building it 
was thereby subrogated to the rights of the con-
tractor in the 111onffys payable under the contract. 
In completing the building appellant expended ap-
proxjmately $70,000. (Page 46, l. 20). 

.... 
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POI~T I. 

APPELLANl I-IAS AN EQUITY IN 1~HE 
l\10NEYS DUE UNDER TI-IE CONrRACT FOR 
THE PERFORMANCE 0:B7 WI-IICI-I IT BECAMJ~ 
SURErY, SUPERIOR TO ANY EQUITY OF AP-
PELLEES, AND IS ENTITLED 'IO HA VE 'I1HE 
:MONEYS HERErOFORE PAID TO APPEL-
LEES, APPLIED IN DISCHARGE OF THEIR 
ALLEGED LIEN CLAINL 10 

As surety on the bond and u11der the terms of the 
indemnity agreement above quoted, appellant hav-
ing completed the building- is subrogated to the 
rights of all the other parties to the contract, and 
has an equitable interest in the application of the 
111oneys paid or to be paid under the contract. 

In the case of Columbia Digger Co. vs . Rector, 215 
Fed. Rep., p 670, it was held that materialmen who 
have received payment from the contractor, with 20 
knowledge that the money was part of the proceeds 
of the work, were bound as to the sureties to apply 
the pay111ent to the indebtedness of the contractor 
on that particular work. 

The Court said: 

'' It is ' contended that the sureties had no 
equity in this 111oney. The rule has been laid 
down in this Circuit, under a statutory bond, 
similar to the one in question, that the material- 30 
n1an has a lien ( an equitable lien) upon the 
funds in the hands of the city, not lin1ited to the 
percentage retained under the tern1s of the con-
tract, and that the surety who, upon the failure 
of his principal, discharges the clain1 of the n1a-
terialn1en has a like lien by subrogation, supe-
rior to that of his principal 's assignee. First 
National Bank vs. City Co., 114 Fed. 529, 5~ 
C. C. A. 313; Hen1ingsen vs. U . S. and Co., 143 
Fed. 810, 74 C. C. A. 484. This is but another 40 
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way of stating the rule laid down by the Wash-
ington Court that the n1oney to be paid under 
the contract was the very money, the payment 
of which, to the laborers and materialn1en was 
secured by the bond. If the surety has such a 
lien upon the money jn the hands of the city, h J 
must retain such lien or equity in the 1noney as 
far as it can be clearly traced, which the Courts 
will protect until it is borne down by some su-

1 o perior equity, and in a case of this characte:t·, 
upon principles analogous to those controlling 
the marshalling of securities, the creditor may 
not realize upon such security, and, over th 8 
objection of a bondsman, having a potential 
equity in such security, apply it to an unsecured 
debt, depriving the bondsman of all benefit 
fro111 it, and hold said bondsman for the s ::-
cured debt.'' 

20 That the surety on a bu1ldjng contract has an 
equitable interest in the moneys due under the con-
tract which will be enforced in New Jersey is in-
dicated by the case of St. Peter's Catholic Church 
vs . Van Note (66 N. J. Eq., page 78). In that case 
the sureties on the bond of the contractor were cmn-
pelled to complete the contract after it had been 
abandoned · by the contractor, and 1naterialn1cJ1 
clain1ed an equity in the balance of the 1n011eys duo 
under the contract superior to the right of the suro-

3() ties. It was held that the right of sureties is supe-
rior to the clain1s of 1naterialn1en and laborers for 
work done for and n1aterials furnished to the con-
tractor, as to the indemnity fund in tho hands of the 
ov•niers, and that sureties on a contractor's bond 
who, with the permj ssion of the owner, had finished 
a house abandoned by the contractor, are entitled to 
be· repaid, out of tho moneys which thus becan1e duo 
upon the contract in preference to n1aterialn1en and 
laborers, who had served notices upon the owner 

40 when there was still nothing due and unpaid, and 



Where a contractor defau ts , and his sureties oomplete the 
contract , they are entitled to be subrogated to the rights of 
the owne:r against the cont:r actor ,. and against persons fu nish-
ing materials to the original contractor , to the extent necess -
ary to l' eimbux se them for their necessary out lay . 

The rig ht of subrogation does not depend on an privity of 
contraot , but is indepen dent of any agreement , and rests upon prin 
oiplee of natura l justice anl equit • 

Hackensack Briok Co. vs Borough of Bogota 86 N.J. ~q . p 143 . 
To the same affect is Union Stone Co. vs F%eeho ders of 

Hudson Count y 71 ~ . p 667 in which case it was held that the 
su:r eties' right rela es back to the making of the contract . 

See also note to State vs chlesinge:r 45 A • •• p 379. 
progress of the work, and that the sure ty 's right 
of subrogation r elat ed bac!c to th e execution of th e 
contract. 

'I he san1e rule was laid down in th e case of I-Iard-
away Sur ety Co., 211 U. S., p. 552. 

Iu th e cas e of Cox vs. New England Eq. Insur- ?O 
ancc Co., 247 Fed. Rep., p. 955, a firm of contractors -
for a governnient building gav e a bond condition ed 
as required by statut e to pay all claims for n1atc-
rials and labor; and, in ord er to obtain the suret y, 
agreed that jn cas e of it s default, all su111s th en or 
th ereafter due on it s contract should be th e prop er-
ty of the surety, to be credited on an y indebtedness 
arising out of th e obligation. Th ey con1pleted th o 
bujldjng-, but left clai111s for labor and material s un-
paid. The governn1ent without knowl edge of such 30 
clajn1s 1nade th e :final pay111ent to the contractor s. 
·who paid it on an ind ebt edn ess to a bank, fron1 
which it wa s recoYer ed by th eir tru stee in bank-
rur :itc>r· 

I-Icld that the fund havin g been trac ed and re -
cover ed th e surety which had settled the clain1s 
cover ed by its bond, wa s <•ntitled to an equitable lien 
thereon and to prioritr of pa yn1eiit over general 
cr editor s. 

40 
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that this applied to a perc,mtage of th~• contract 
price retained h.,· the owner as ill(lemni t)· till com-
pletion of the huildiug. 

In this case the Court said (page 8J): "13:,· the 
mere fact of performaucJ of their contract they (the 
sureties) became equitable assig11ees of so much of 
the mone:-· held hr the owners as was n•quired to re-
quite them for their expenditures.'' 

In tlw case of Prairie State Bank vs. r . ., lG--! 
L S. 2:27, it was held that the <.'quit.,· of the surety 10 
on the Bond of a contractor for the erection of a gov-
ernment builcling in the mono:-· clue unclcr the con-
tract was supPrior to the equit)· of a ha11k which 
had aclvanc2cl mone:,· to the contractor cluri11g the 
progress of the work, and that tlw suret:-· 's right 
of subrogation r0latecl hac:, to the executioll of the 
contract. 

'l he same rule was laid down in thP case of Hard-
away Suret." Co., 211 C S., p. 552. 

In the case of Cox ,·s. Xew England ]Gq. Insur- 20 
ancc Co., 2+7 Feel. Hep., p. 955, a firm of contractors 
for a goYcrrnnent building gaY<.' a bond concli.tiouNl 
as required h_,· statute to pay all claims for mate-
rials and labor; mid, in order to obtain the sureh', 
agreed that in ens ~ of it-, default, all . urns then ~r 
thereafter due on its contract should hP the proper-
ty of tlw surd.,·, to he credited on any indchtcclness 
arising out of the ohligat ion. The:-· comph-ted th(' 
lmilding, hut k•ft claims for lahor and nrnterials un-
rai.d. The goyc•nmwnt without knm\'lcclgc of' such 30 
claims mad0 thl' final pn:,'rnent to the c011tractors 
who paicl it 011 an inclchted1wss to a hank, frnrn 
whiel1 i ( was l'l'C<n-en'd h.v (hC'ir trnstt•c in hank-
rnptcy. 

Held that tlw f'und haYinp; hl'l'll tntc<'d and re-
co,·crcd the suret.,· which liacl settkcl the claims 
coYercd hy its honcl, was <•ntitled to a11 equitable lien 
thereon ancl to priori(.,· of pa_,·ml'Jll o,·er general 
crediton;. 

40 
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Appellant insists that the f oregoiug cases sup-
port its contention that under the circun1stances of 
the case at bar, it is subrogated to the rights of the 
parties for whose benefit the bond was given, and 
has an equitable lien on the moneys paid, or to be 
paid, under the contract, superior to any lieu of 
appellees. 

POINT II. 

IT WAS INEQUITABLE FOR APPELLEES, 
WITH KNOWLEDGE OF THE SOURCE O~ 
TI-IE NIONEY, TO APPLY TO OTHER PUR-
POSES, P AYl\l[ENTS RECEIVED BY THEl\f 
UNDER TI-IE CONTRAC ·r :B7 OR TI-IFJ SCI-IOOL 
BUILDING. 

The appellees received the payn1ent of $3,000.08 
on September 26th, 1926, under circun1stanceR 

20 which required then1 to credit it on their account 
for n1aterjals furnished to the school building. At 
the 1neeting of the Board of Education at which th e 
paynrnnt was approved, out of which appellc2R re-
ceived $8,000.00, 1\/[r. Gulick attended before the 
Board with an order for $8,000.00 signed h: · th e c:rn-
tractor, and according to 1\1[ r. Cmu·ad Tckc, a n121u-
bcr of the Board, the fololwing conversation en-
sued: (Page 4:-3, 1. 30). 

30 .A .. Well, l\lr. Gulick says to 111e, he says: " [ 
furnished in the neighborhood of $15,000.00 worth 
of n1aterial and I haven't had a cent of l\{r. Stout 
~(et, and I got to have the n1oney, and I got to have 
jt today.'' I said: '' Today is Saturday; you 
couldn't cash a check ; you had better go to see the 
custodian the first thing Monday n1orning and get 
him to go down with ?OU and see if there is a check, 
and he can turn it right 0Yer to you.'' 

40 When the Board declined to honor the order for 

( 



$8,000, l\fr. Gulick went to Stout and what occur1·ccl 
was testified to b)f 8tout as follows : (Page 42, line 
20). 

Q. I-low did you know you were to receive a pay-
n1ent on the 1\Iiddlebush school 0? A . l\Ir. Gulick told 
lllC. 

Q. I-Ie told you 1 A. Y cs, sir. 
Q. Did you 1nake any further staten1ent to hi1n as 

to the check you were giving hin1 for $3,000 .00, than 10 
what you have testified to 0? A. Not to n1y knowl-
edge, no . 

(J. State everything you said to him about the 
check of $8,000.001 A . Well, I guess I have saicl 
about all. I-Ie told 1ne I was going to have a pay-
n1cmt on the lVIiddlebush school. I-Ie told me on the 
Saturday. He said I could get that at lVIr. Laird's 
store on the lVIonday. I told hin1 I would n1akc out 
a check and date it to hirn Tuesday, and if he heard 
f1·0111 me not to cash jt_ T would let him know if 20 
I clidn 't get the check, so he wouldn't get it cashed . 

Q. If you did receive the check, then you were not 
to notify hin1 "? A . No. 

Q. But if you didn't receive the check, then you 
were to notify hin1 not to use the check 0? A. Yes. 

Q. ':I1hat is what was said t A. Yes. 
Q. Did .vou c01nn1unicate ·with hin1 at all J? A .. I 

clon 't 1·en1c111ber it, no. 

ri]1is tcstin1ony shows not 011ly that apr:iellees had 30 
knowledge of the source of the payn1ent but that it 
was reasonabl .v within tlw conten1platio11 of all par-
ties that the payn1ent ·would be credited to the 1natc-
r1als furnished on the school, for it was solicited 
fron1 the board for that purpose. Then, too, it was 
received b? appellees and turned over to their book-
·keeper without directions. (Page 35, line 10). 

It is not necessary that the appropriation of the 
rayment should be made by an express declaration 
of the debtor; for if his intention and purpose can 40 
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he clearly gathered from the circumstances of the 
case, the creditor is bound hr it. 

Donis vs. Cunmuns, 157 Ill. App. 10. 
2 Parsons on Contracts ( 5 Ed.) 6:-30. 
N" ote to ~[c YVherter vs. Bluthenthac, 9(; A. R. 

H., p. 77. 

The facts in the case of Donis YS. Cummi11s ahoYc 
1 o cited are ver.,· similar to the facts in the case at bar. 

'l1he suit was to foreclose a lien for materials on a 
building and the materialman had applied a pay-
me11t received by him from the contractor to another 
account of the c011tractor. 'rhe pa)·ment ,vas turned 
over by the matcrialman to his bookkeeper who with-
out an)· direction applied it to other items. 

It was held that ii would he unreaso11ahle and un-
just to permit it to be so applied. 

Rut whatever ma:v haYe hee11 in contemplation of 
20 the parties, the appellees, knowing the source of tlw 

money and knowing that the performance of th :.' 
coll tract was secured h.,· appellant's hond, an' 
chargeable in e(Juit:v with the applicatio11 of the Jrn~·-
ment to the materials furnished on the school job. 

'I'he general rule as io the application of payments 
is well stated b.,· Pingre.,· i11 his work 011 Suretyship 
and Gnarantr as follows : 

'l1he rule in regard to the application of payments 
3()is this: (1) The dehtor at the time of pa_,·ment has 

a right to designate the claim to which it shall appl_,·. 
(:2) If the debtor fails to make the application wlH'll 
he has the opportunit_v of so doing the creditor ma~· 
appl>· the pa~'ment to any of se,·eral legal claims al 
hi option. (:-3) If 11either debtor nor creditor makes 
the application the law itself will apply the parment 
as justice and cquit~· re(Juire. 

As to a surely this doctrine aplics when the prin -
4(1 cipal makes the payment from funds which are his 
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own free fro111 an)· e<1uit)· in farnr of the surety. 
Thus, where the specific mone.'· paid to the creditor 
and applied to a deM of the principal for which 
ihc surnty is not bound, is the ,·en· money for the 
collection a1lC1 pa)·n1<mt of' which he is suret.'·, he is 
not bound b.,· such application and can have it ap-
rlied to the debt for which he is surety. \Yhen jus-
tice and equit .,· show that the suret)· has rights in 
the application of the money, it must be applied at 
his command. 10 

Pingre.,· 011 Suretyship & Guanmt:, (2nd Eel.) 
Sec. m. 

·where a suret,v has become responsible for the 
1m.'·menf of mo11ey b.'· the principal, aml the latter 
rccei,·es moue.,· under his contract which he pa_\'S 
o,·er, the creditor or obligee has no right to appl)· 
such pa)·rnent in any other wa.'' than to the relief 
of the surct:,·. 20 

32 C.m 171. 

The rule that application will be made for the re-
lief of a suret.,· when justice and equ ity require it is 
stated as follows: 

"\\'here the mo11e_,. paid or property delivered b:· 
tlte principal to the creditor is the identical mone.'' 
or propert.'· for the payment or deliver.,· of which JO 
the guarantor or surdy is hound, or the Jla_\·ment is 
made with the proceNls or fruits of the ven· con-
tract, bu,·inefls, or transactions coYered h.v the obli-
gation of the suret.,· or guarantor, ihL• latter is not 
lwund b.,· an application of the pa,nnent or propcrt.,· 
io some other debt of the principal-at least, if the 
source of the funds is known to the creditor or per-
on receiving the pa_nnent; and ill such case the 

surety or guarantor is equitably entitled to have the 
pa,nuent made or ihe propert:· delinrecl applied to 40 
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the discharge of the debt, or the liquidation of tho 
obligation, for which he is bound. 

Vol. 21 A. L. R ., p . 716. 

The general rule that a surety cannot control th2 
application of a payment is applicable solely in those 
cases where the principal n1akes the pay1nent fron1 
funds which are his own and are free fron1 an / 

1 u equity in favor of the surety to have the n1011ey ap-
plied in pay1nent of the debt for which the surety 
is liable, but where the specific money paid, or prop-
erty delivered to the creditor, is the identical mone~r 
or property for the pay1nent or delivery of which 
the debtor and his sureties have obligated then1-
selves by the contract and undertaking, the surety 
is not bound by an application thereof to so1ne other 
debt for which the surety is not liable, he is ell-
titled to have the 1noney or property applied to tho 

20 pay1nent of the debt for which he is liable. 

21 R . C. L ., p .. 108. 

In the case of Crane vs. Pac. I-Ieat & Power Co., 
36 Wash . 95, 78 Pac. 460 it was held: 

Where a surety c01npany guarantees the faithful 
perfonnance of a schoo l building contract pursuant 
to the statute for the be1iefit of laborers and inate-

30 riahnen, and the contractor pays the 1n011ey recGivecl 
fr01n the school district to a party who furnished 
1naterial for the building and to wh01n the contractor 
was indebted also, upon an older unsecured account, 
the surety is not bound by an application of the 
school money to the old account, but is entitled to 
have the same applied on the school contract in dis-
charge of its liability. 

The Court said : '' It will be seen that the moneys 
40 applied upon the old debts by the respondent were 

, l . 



the very n1oneys for the collection and payment of 
which the surety was obligated to the creditor, and 
under the rule announced) which seems to us to be 
the right and equitable rule, the surety is not bound 
by such application.'' 

Where the specific money paid to the creditor, and 
applied on a debt for which the surety is not bound 
j s the very money for the collection and payment of 
which he is surety, he is not bound by such applica- 10. 
tion and he is equitably entitled to have the money 
applied to the payment of the debt for which he is 
liable unless the creditor shows a superior equity. 

Merchants Ins. Co. vs. Herber, 68 Minn. 420, 
71 N. W. 624. 

Sureties on the statutory bond of a contractor for 
a public improven1ent, conditioned for the faithful 
performance of the contract and the payment of all 20 
clai1ns for labor and n1aterial} have the right to haYe 
payn1cmts made by the contractor to a materialn1an, 
fron1 the proceeds of the contract applied in pay-
1nent for materials furnished under such contract 
and arc not bound by an application of such pa) r-
n1cnts to a p1·e-existing indebtedness. 

Columbia Digger Co. vs. Sparks, 227 ]Ted. 780. 
e ec also Cox vs. N cw Eng. Eq. Ins. Co., 247 

Fed. 955. ,10 

ln the case of Colu1nhia Digger Co. vs. Sparks, 
227 Fed. 782 above cited, it was contended by tho 
y-,laintiff in error tliat the judgn1ent was contrary to -
the weight of authority and cited in support of its 
position the case of :Mercha11ts Ins. Co. vs . Herber, 
68 l\finn. 420, 71 N. W. 624, ·which . was reviewed by 
Vice Chancellor Buchanan in his conclusion filed in 
this case . The Court said of this case: '' The Min-
nesota case announces the general rule that a surety 40 
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cannot direct the application of payn1ents made by 
a principa l to another, and that he is bound by any 
application made by the principal and the creditor, 
or either of them; but the court goes on to say that 
this rule applies only to cases where the principal 
makes the payment from funds which are his owil, 
free from any equity in favor of .the surety to havJ 
the money applied in payment of the debt for 
which he is liable, and that where there is a special 

10 equity in favor of the surety the latter is entitl ed to 
have the money applied according to that equity. If 
as we hold, there was in the case at bar an equity in 
favor of the - sureties to have the money applied in 
,ay1nent of the liahilities incurred by the contractor 
under the contract, the decision in the l\1innesot<1 
case is authority in support of the doctrine last citec1 
fron1 Cyc ., rather than against it.'' 

In the case of the United States vs. January, 11 
20 U . S., p. 572, the Court said: 

'' The law with xespect to the application of par-
ticular payments where the debtor owes distinct 
debts has long since been settled. The debtor has 
the option if he thinks fit to exercise it, and may di-
rect the application of any particular pay1nent at 
the ~i1pe of 1naking it. 

If he neglects to 1nake the application, the creditor 
n1ay 1nake it ; if he also neg lects to apply the pay-

30 ment, the law will make the application. 
In this case a n1ajority of the Court is of the 

opinion that the rule adopted in ordinary cases is 
not applicable to a case circumstanced as this is; 
where the receiver is a public officer 1~ot interested i11 
the event of the suit, and who receives an account 
of the United States, where the payn1ents are in-
discriminately made and where different sureties 
under distinct obligations are interested. 

It will be generally admitted that moneys arising 
40 due and collected subsequent to the execution of the 
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second bond, cannot b8 applied to th8 discharge of 
the first bond, without manifest injury to the surety 
in the second bond.'' 

The same rule was applied in U. S. vs. Eck-
ford, 42 U. S., p. 250 . 

. A. materialn1an cannot, by applying money paid 
hirn by a building contractor, who had received it 
on account of a particular job, upon accounts against 10. · 
the contractor, arising out of other jobs, retain a lien 
again st the building upon account of which the mon-
ey wa s paid, although he . acts in ignorance of the 
source of the 1noney and by his application of pay-
111ent releases his lien on the property upon account 
of ,vhich the application is n1ade. 

Sioux City Foundry & Manufacturing Co. v. 
W. G. l\1erten, et al., 156 N. W., p. 367. 

In the case of Sturtevant Co. vs. Fidelity, etc., 
Co., 92 1/v ashington, page 52, 158 Pacific 7 40, tho 
Court discussing a f onncr opinion said: 

Counsel for respondent call our attention to and 
roly upon our decision in Puget Sound State Bank 

20 

v. Gallucci, 82 Wash., 445, 457, 144 Pac. 698, Ann. 
Cas.19]6 A,767, where our holding seems to be, in ef-
fect, that a creditor of a contractor, the debt, being ,10 
one incurred in _ the performance of his work and se-
cur ed by a bond of thi_s· nature, may apply n1oney 
pajd to it by the contractor to a debt other than the 
one secured by the bond, even though such creditor 
lo1ows that the n1onoy paid to it can1e to the con-
tractor in part payn1ent of his contract. Tho writer 
of this opinion being tho writer of that one feels 
fre e to criticize this holding in so far as that deci-
sion is susceptible of such interpretation. That case 

40 



involved other in1portant issues which were argued 
by counsel and examined by the Court at great 
length, and which almost wholly absorbed the atten-
tion of both counsel and the Court. The question of 
the proper application of the credit there involved 
seems to have been almost lost sight of. It was pre-
sented to us with but little argument and without 
citation of our own or other decisions, and we dis-
posed of it in an equally summary manner. In-

1 o deed, the knowledge on the part of the creditor as to 
the source of the money was not considered as a fac-
tor touching the right of the creditor to make ap-
plication of the pay1nent. We are now of th 2 
opinion, in view of these facts and in the light of the 
authorities we have here reviewed, that our holding 
in the Gallucci Case should not now be regarded as 
establishing a rule of law permitting a creditor with 
knowledge of the source of money like that here in-
volved to apply such money to a debt other than that 

20 secured by the bond, while such debt secured by th 2 
bond remains unsatisfied. We, therefore, reach our 
conclusion here, independent of the Gallucci deci-
sion, and recognjze the error of that decision in so 
far as it fail ed to recognize the doctrine of our 
former decisions in the light of the creditor's knowl-
edge there involved. 

A 111aterjah11an, to whon1 the contractor furnished 
111aterials used in the building cannot credit the con-

30 tractor on an ,old account for the materials so fur -
nished, and retain a lien upon the building. 

40 

l\fills v. Olsen (1911) -:13 l\Iont. 1:29, lJ 5 Pac. 

A n1aterialn1an who receives fron1 the contractor 
with full knowledge that it was turned over to the 
latter for the purpose of paying for the material for 
the owner's house, money or other obligations of the 



owner, must apply the 1noney upon the materials 
for the owner's house, and cannot even at the direc-
tion of the contractor, apply it to an older or other 
debt of the contractor, thus retaining a lien upon 
the house of the owner. 

Farr v. Weaver (1919) 84 W. Va. 182, 99 
S. E. 395. 

Where the rights of third persons are involved 10 
the law will n1ake the credit according to principals 
of justice and equity. 

Williams vs. Willinghan1, 5 Ga. App. 533, 63 
So. E . 584. 

In this case a lienor was denied his lien on a build-
ing when he had applied money received under the 
contract to other debts. 

In the case of U. S. vs. American Bond Co., 89 20 
]Ted. 921, it was held that a materiahnan could not 
recover on the bond _where he had applied payn1ents 
under the contract secured by the bond to a pre-ex-
isting indebtedness. 

In this case a n1aterialn1an was paid 111oneys un-
der the contract in excess of his indebtedness and 
applied these n1011eys to a pre-existing indebtedness. 
I{old that he was bound to apply such payments aris-
j ng under the contract and the surety was released 
fr01n liability. · JO 

The rule requiring the application of payn1ents to 
the contract under which they accrue is supported 
by the f olloviring cases fron~ other states: 

Hanson vs. Ca1·dano, 96 Cal. 441, 31 Pac. 457. 
Brown vs. Dresser, 179 Cal. 232, 176 Pac. 453. 
I-Iammond Lu1nber Co. vs. Fantu, 179 Cal. 

652, 178 Pac. 503. 
Jos. B. Clow & Sons vs. Goldstein, 147 Ill. 

App. 571. 40 
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Central Planing ]\fill vs. Betz, 29 I{y. 252, 0~ 
S. W. 591. 

L . J. Niueller Furnace Co. vs. Calvin, 146 
1tiinn . 252, 178 N. W . 496. 

Crane Bros. vs. I{eck, 35 Neb. 683, 53 N. ,.v. 
606. 

Boyer, etc ., Co. vs. Colonial & Co., 94 Neb. 
180, 142 N. W. 519. 

Harris vs. Gilbert, 128 Atl. 11. 
1 o Gerlach vs. North Texas & Co., 244 S. \V. 

662. 
Hughes & Co. vs. Flint, 61 Wash. 460, 112 Pac. 

633. 
J. F. Kane vs. Woodbury & Co., 121 vVash. 

149, 208 Pac. 1107. 
Bross vs. 11:cNicholas, 66 Ore. 42, 133 Pac. 

782. 

Some of these cases cited are 11:echanics Lieu 
20 cases in which the lien of a materialn1an was de-

nied where he applied the money received to a prior 
indebtedness; holding that the owner has the right 
to have it applied on the contract under which it was 
received. 

The surety on the bond stands in the place of an 
owner and the same equity exists in his favor. 

The Vice Chancellor in his conclusions while ad-
mitting that the question at issue is one of n:ovel. 

30 in1pression in New Jersey, and that the weight of 
authority seen1s to support appellant's contention 
that the appellees under the circun1stances of this 
case were equitably bound to apply the Septen1ber 
payn1ent, at least, to the debt on the school build-
ing, nevertheless concludes, that the court cannot ac-
cept these adjudications as authoritative because, as 
he says, '' they assun1c without proving- that such an 
equity exists in favor of the surety.'' 

What further proof of the surety's .equity is ueed-
40 



ed is not clear. The equity arises when tlte party 
for whose benefit the surety is given, fail~ to do that 
which fairness and justice require. 

If appellant was seeking re~ief in a court of law, 
it n1ight be claimed that relief could not be granted 
because of the hard and fast rules of law governing 
application of payments, but equity corrects that 
"whereii1 the law by reason of its u:aiversality is de-
ficient.'' 

Both the Municipal Lien Law and the Bonding 10 
Act assure to a materialman payment for materials 
furnished to the building. 1he contract which the 
surety is required to n1ake is for the special benefit 
of materialmen as well as laborers. The bond spe-
cifically provides that the surety will pay the claims 
of n1aterialmen and laborers, and they are given a 
right of action at law against the surety · in addition 
to the reniedy by lien notice. 

The obligation given by the surety co111pany in 
this case being for the special benefit of appellees, 20 
a corresponding obligation arose on their part to use 
the 111oney paid them . under the contract to discharg.e 
their debt for n1aterials. flow can it be said that a 
contract for the benefit of appellees in1poses no 
equitable duty upon thein as to the 111oneys received j? 

rrhe contract price is the prin1ary fund for the 
ray1nent of the contractors debts for labor and 1na-
terials. Justice and fairness would seein to require 
that appellecs should not be pcrn1itted to divert t_o 
other purposes the fund to which the surety n1ust 30 
look for indemnity. · 

If the Court shall hold that the surety has no 
equity in this fund under the circun1Stances of this 
case then there is nothing to prevent a 111aterialn1an 
to whon1 a cop.tractor on a public building, in fail-
ing circu1nstances, 111ay be heavily indebted, fron1 in-
ducing the contractor to pay over to hin1 all the mon-
eys payable under the contract, apply these moneys 
on old accounts and con1pel tho surety to assume 

40 
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payment of the entire contract pnco. Who could 
safe ly then become surety 1 

He who seeks equity must do equity and must 
come into Court with clean hands. 

The maxim that '' I-Ie who seeks equity must do 
equity'' is not limited to any particular class of 
cases, but n1ay be applied whenever it is nec2ssary to 
tho promotion of justice. 

10 lVIutual Benefit Life Ins. Co. vs . Brown, 30 N. 
J. Eq. 193, 21 Corp. Jur. 176. 

To warrant the application of the n1ax1n1 that 
"He that comes into equity must come with clean 
hands,'' it is not necessary that the n1isconduct con1-
plained of should be actually fraudulent or such as 
to constitute the basis of legal action. Any act which 
would be pronounced wrongful by honest and fair 
minded men will be sufficient to make the hands of 

20 the applicant unclean. Where tho result in any 
degree, induced by his misconduct, will be uncon-
scionable either in benefit to hin1self or injury to 
others, the Court should deny hin1 relief. 

See 21 Coq :L Jur., p. 183-184. 
Can1clen Iron Works YS. Can1den, 64 N. J. Eq. 

723. 

It is sub1nitted that the con1plaiuants arc not '' do-
30 ing equity" within the n1caning of the 1naxin1s above 

quoted in seeking to appro11riato the moneys re-
ceived by then1 to other channels, thereby i1nposing-
on the surety a burden not conten1plated; the ef-
fect being to n1ako the surety con1pany responsible 
for debts of tho contractor other than tho so for 
which it agreed to be li able. The equit) T of requir-
ing each building contract to pay its own way is 
clear, indeed this would seen1 to be one of the pur-
poses of the n1echanics lien laws and recognized by 

40 legislatures in enacting then1, for if the n10neys be 



diverted elsewhere someone is bound to suffer if the 
contractor fails, and the laborers and materialmen 
for whose benefit the laws are enacted will lose out 
in the end . 

The jurisdiction of the Court of Chancery in the 
matter of the cnf orcement of municipal liens is con-
ferred by the statute prescribing the lien, P. L. 1918, 
p. 1041, but the question at issue as to the a)plicatio :a 
of a payment, relates to 111atters of account, jurisdic-
tion of which, from time imn1emorial has been ex- 10 
ercised by Courts of Equity . 

Story's Eq. Jnr., ·vol 2 (14 Eq.), p. 1; also p . 
] 7, Sec. 603. 

In the exercise of this jurisdiction courts of equity 
require that the accounting and the application of 
payn1ents be reasonable, fair and just as between 
the parties and the books arc full of cases where, in 
n1atters of account, a determination has been 20 
reached, based on principles of con1n1on honest)', 
justness and fairness. 

While the diversion of these payments by c0111-
plainants is not such perhaps as to constitute an ac-
tual fraud on the surety, the effect on the surety if 
the appropriation be upheld, will be the same as if 
there had been a fraudulent diversion of the fund. 
The effort of con1plainants to apply the entire pay-
nient, $S,000.00, and the subsequent payn1ent of $6,-
836.70 to other debts of the contractor, knowing that 30 
the loss 111ust fall on the surety, is violative of those 
general principles of fairness and justice, the appli-
cation of which in n1atters of account is the peculiar 
province of a court of equity. 

The Vice Chancellor also concludes that when 
the payn1ents were made by the Board to Stout, the 
n101iey beca111e. Stout's own 11101iey which he 111ight 
approprjate as he saw fit. He reasons as follows : 

"It is conceded by all that if the pay111ent 40 
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111ade by Stout to the 1naterialn1au lien clai1n-
aut had been made out of Stout's owu 1noney, 
-say out of a legacy received by hin1

1
-the 

surety would have no right to insist that th8 
pay1nent should be applied to the debt on the 
l\fiddlebush school for which it was surety. In 
fact it was 1nade out of 1noneys received by 
Stout fron1 the echool Board, as a payn1e11t clue 
hin1 under his contract. 

1 o BuL the rnonwnt the 1noney was paid over to 
Stout hy the Board, it became and was his OWil 

1noney,-money which he had legally earned 
and which belonged to hi1n alone; just as 1nuch 
as any other 111011ey he could have. '"' ,:-:, ,:-:, 

Not only was it Stout's own 1noney, but there 
is nothing in the case from which this Court C3Jl 

find that the surety company had an? right or 
interest therein, Stout had 111ade no pro1nise or 
agreement either to the board, or to the suret~ ~ 

2D con1pany, or to the 111aterialman, that he would 
apply 111011eys received by hi1n fron:i: the board 
pri1narily to the satisfaction of clain1s of la--
borers aud materialn1eu on the l\f iclclbbush 
school job.'' 

Because, as he reasons, the 1110110.v was Stout\, 
own, the Vice Chancellor argues that Stout ·was at 
liberty to apJ1l)r it to aU)r purpose the smne as he 
111ight appl)r a legac) r received by him, and that when 

30lie had applied it to other purposes the surety could 
not co1nplain. This V{ould, of course, he so if the 
111011.ey · can1e to the contractor fron1 other s01u·ceR, 
brit this n1one.v ·was not Stout's own as would he 
111oney earned by hin1 which was the product of his 
labor or skill, or which was con1ing to hin1 in the 
natu1·e of a bequest. Stout had not earned this 
money. It had not been given to him. It was 111on-
cy chiefly representing the value of materials aucl 
labor of others which had gone into the school build-

4(j' 
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ing for which ho ·was obligated to pay and for which 
the surety con1pany was further obligated to pay. 

?\Iuch of the Vice Chancellor's reasoning is predi-
cated upon the assumption that the contractor had 
the right to do -as he pleased with the moneys re-
ceived under the contract. If this was his legal 
right it was not his equitable right. He was, in equity. 
charged with the duty of paying for his labor and 
n1aterial out of the -11101ieys paid hi1n under the con-
tract. 10 

But the courts do not evolve the principle invoked 
in the case by appellants so 111uch from the duty 
owing by the contractor as from the duty owing by 
the materialman, who, with knowledge of the source 
of the money, unequitably applies it to purposes 
other than those to which · it -should be applied. 

It was not Stout , who directed the application in 
the case. He gave no directions although the cir-
cumstances are such as to indicate an expectation 
011 his part that it would be applied to the school 20. 
job. 

The appellees made the application themselves 
with knowledge of its source . 

vVhile it is true as suggested by the Vice Chan-
cellor that there is no legal or other con1pulsion on 
a surety company to enter into such suret,v bonds, 
and that when they do so they are at liberty to in -
sist as a co11dition to their becon1ing sureties, upon 
so111e srecial agreen1ents or arrangements for their 
protection; nevertheless if the surety fails to 111ake .10 
S()ffie such special arrangement it ought not. to be 
denied equitable relief, for in n1aking a contract 
sureties, like an,v other parties, have the right to 
rel:v upon the application b,v our courts of the equit-
able principle laid down by the authorities cited 
herein, irrespectiYe of any lcgislati, re enactn1,ents 
011 the subject. 

The Vice Chancellor also atten1pts to distinguish 
the facts in the present case fron1 those in a case like 
that of l\i[erchants Ins. Co. vs. llerber, 68 l\finn. 420, 40 · 
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where the surety bond was given to secure the faith-
ful performance by an agent of the collection and 
payment of moneys due the creditor, and it is sug-
gested in the opinion that the equitable principle 
supported by the authorities above quoted is con-
fined or should be confined to cases where the 1noney 
which is paid to the creditor is the very n1oney for 
the payment of which a surety is surety. It is diffi-
cult to discover any difference in principle b2tween 

1 o a case where the surety is bound for the pay1nent 
of particular n1oneys collected by the principal and a 
case ,whei·e the surety is bound for the payment of 
other debts incurred by him; as in this case, for the 
payn1ent of the clain1 of the materialman ,vho re-
ceived a pay1nent under the contract and applied it 
elsewhere . It is submitted that a careful reading of 
the authorities will show that no distinction is 111adc 
between cases where the bond secures 111oney col-
lected by an agent or secures n1011ey due and payable 

20 under a contract. · 
It is further argued b:" the Vieu Chancclloi: that 

since Stout 111ight have usecl tho n10ney paid hin1 
hy the Board of Education to pa,v cred itor s who 
,vere entire strangers to the school house con.tract, 
even though such creditor s knew the source of the 
1ncmey, the ref ore the suret,v cannot c01npla in be-
cau se the n1011ey paid to appellees was applied to 
other debts. This reasoning ignores the fact that 
the appellee s ·were in effect parties to the suret,v 

3Ocon1pan3r's contract, that t'his contract was for their 
peculiar ·benefit, · that they had knowledge of the 
bond .· ai1d the source of the 111oney and therefore 
owed a -'duty to appellants to apply the n1one-y in re -
duction of the sureties' obligation. The equity of 
the case arises out of the peculiar relation of tho 
parties under the contract and bond, and it is this 
equity which the Court below failed to recognize, 
but which is generally recogniz'ed by text book writ-
ers and applied in -the numerous cases cited herein. 

40 " . 
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A stranger to the contract would not be under the 
same equitable obligation. 

It was argued in the Court below on behalf of 
the appellees that the surety c01npany should be de-
nied relief because, in the contract made by it with 
the Perth Amboy Construction Con1pany for the . 
completion of the building, it agreed to . pay all 
claims for labor and material theretofore contracted, 
including the clai1n of complainants. 

It is submitted that this contract did not in any 10 
way affect the equities existing between appellant 
and appellees. 'lhe contract with the Perth A1n-
boy Construction Company only reiterates the terms 
of the bond which required the surety company to 
pay all clain1s for labor and material. This con- . 
tract was n1ade for the protection of the Perth An1-
boy Construction C01nr:;auy and the Board of Edu-
cation, and there was no privity of contract there- J 

iu between the surety con1pauy and appellees, nor 
docs it appear anywhere that appellant at the tin1e 20 . 
this contract was n1a<le had any knowledge of the 
1;ay1nents theretofore n1ade by the contractor to ap-
pellees. Certainly, in the absm1ce of such knowl-
edge, appellant could not be held estopped in this 
proceedi11g. lt would hardly be contended that if 
at the time this contract -was n1ade appellees had 
been paid in full for the 1naterials furnished by 
the1n, the? could, nevertheless, because of this con-
tract insist upon being paid again. If appellant's 
position is correct in this proceeding appellees n1ust .~O 
be lwld to have been paid in full for their clairr1. 

They have already been paid out of the proceeds 
of the school contract $14,036.70, which an1ount, if 
this decree be affinned, will be increased $6,890.53, 
or a total of $20,927.23, besides interest; whereas, 
they only furnished under the contract, n1aterials to 
the value of $6,890.53. 

Appellant prays that the decree of the Chancellor 
be reversed. JORN F. REGER, 

Solicitor for and of Counsel with Appellants. 40 




