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1.  APPELLATE DLCISIONS - PLAVAGAN v. HOPEWELL.

 NEIGHBORHOOD qUBSJ.ANI‘IALLY HESIDLNTIAL - PUBLI”1 NECESDITY NOT
SHOWN - DENIAL AVFIRMED. o

THOMAS T. FLANAGAN, )
Appellant, & ) |
Cevs- ooy ON APPEAL " -

‘ CONCLUSIONS AND ORDER
TOWNSHIP COMMITTEE OF THE ) : S
TOWNSHIP OF HOPEWELL (M IRCER

COUNTY) , )
Respondcnt, )
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Frank I:VCéaé&, Esq., Attorhey for Appellant.
Casgel B, Ruhlmdn, Esq., Attorney for Res“ondent..

' BY THE COMMISSIONEB. |

This apOLal is from resporqeltls refucal to gr“nt a
plenary retail distribution license to appellant to open a liqguor
store on the Pennington-Hopewell Road in Marohdll’s Corncr, Hopcwell
Township. : o ‘

Marshall's Corner is a small unofflclal community located*
in open country at the juncture of the Pennington-Hopewell and
Woodsville Roads in the Townahlp. Clearly rural and residential in
character, it consists, in total, of a cluster of sixteen residences
(three being apparently old or poor dwe;llnvs), a M"community house'",
and an additional residence set off by itself some distance-away.
Its onLy bUQ]HLSS is the rural enterprisc of a- chlcken farm at the

crear of one o thb hombg aﬂd the sale of e gs. ~ \

Resnondunt denied: appcllant's llcensc Cﬂibfly becauoe of
wthe r631dent;ul character of this bmall nyiliage" and the fact” tﬂﬁt
various of ‘its. reb"delts (apparen ly at least -some’ six uousbholaers)
were 1n dCthb procest : -

: : Wnethﬁr a- ll@uor llCcPSL Shull be iss u‘d for aﬁy pﬂrt10u~~
ldl lDCclltV isg,- like all:general questions involving thé 1s suanee‘“
of a- llcense, committed, in'the first 1n¢tqﬁcb, to the sound and -
~be .Tide discretion. of the 1ssu1ng authority. ‘See Neuschwender 'v.:

F@“L'Lue, Bullctln 470, Ttem 4 -Slebhl Ve Runuolph Bu11etln 477
Ttem 1. : . \ _

_ o In the présent’case it caﬁnqt be Said'that'respondent inv'
anywise abused that discretion.:. -To the contrary, its action: seems:
wholly sdlutary-and farsighted since nothing is better calculated
to arouse just resentment than the locaticn of a liguor place - in-
the midst 'of -a residential community, eSpeciglly‘against-the wishes
of a - ‘substantidl. number of.its inhabitants. - See Held v. Deptford, -
Bulletin 269, Item 4; also see HobLs Vv, Lowbr Punns Nﬂck Bulletin
u872 Item 6, anda cases theM c1ted '

N@w J@E‘S@v Sﬁa&@ Li bfary
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or other reason why
idential "Vlllage."

\
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While 1t is true that there are no pac&ag€ stores in the
Townshlp and that the nearest to Marshnalll!s Corner 1is elght miles
away in Ewing Township, there does not appear to be any public neecd

In view of its

there should be any such place in this rural res-
character and comparatively

meager size and the adverse sentiwent of at least a third of its pop-
ulation, the plenary retail consumption establishment some quarter of
a mile away (where liquor may be sold by the bottle as well as by the

drink) would seem wholly adequate to se
may arise ;n this community.

Res

Accordingly, it is, on this

ORDERED;

that this appeal be and he

ALTRED E,
Commiss

rvice whatever liquor needs

Y- e

ondent's setion in the present case must be qfflrmbd

27th day of September,'l94l,

reby is dismissed.

DRISCOLL,
loner.

WORAL TURPITUDb ~ BREAKING AND ENTERING WITH INTENT TO STEAL
INVOLVES MORAL TURPITUDE

DISQUALIFICATION ~ APPLICATION TO LIFT - INDICTMENT FOR

ATROCIOUS

ASSAULT AND BATTERY PENDING - ASSOCIATION WITH ALCOHOLIC BEVERAGE

INDUSTRY CONTRARY TO PUBLIC INTEREST BECAUSE OF

APPLICATION DENTED.

In the Matter of an Application )
to Remove Discqualification be-
cause of a Copv1ct10n, Pursuant )

to R.

Case No.

BY -THE

8. B3:1-51.2. _
)
146
__________________ )
COMHISSIONER :

found guilty of pOSSLSSlng fictitious motor vehicle license
and failing to have 2
tence; later,

PAST RECORD -

ON HEARING
CONCLUSIONS

In 1930 petitioner was convicted of possessing lottery slips
and was sentenced to sixty days in the workhouse; in 1934 he was

in the

erver s license and

same year, he pleaded g

.plates

was given a suspended sen—

ullty to a chwrge of

adultery and received a SUSDCﬂdbd sentence; in 1935 he pleaded non

vult to an indictment charglng him with breaking and entering with

intent to steal and was given a suspended sentence and placed on pro-

bation for three years.
acdition to the convictions above

set forth,

Petitioner's criminal record shows, in

several other arrests

(suspected robbery in 1921; violation of the Hobart Act in 1931l; pos-.
sessing dangerous weapons in 1932), which did not result in actual

convictions.

It further

appears that, at t©

was indicted for breaking and entering in 19

arising out of the same series of

acts and c¢

cious assault and battery, was rcturned agai
of the Pleas of the county wherein petitione
crime is alleged to have taken place reports

for

atrocious 23s

ault and battery is still o

cannot at thls tlme say when the case will be

‘ Petltloner's last COHVLCthD (breaki

tent to steal), in 1935, resulted from the f

petitioner and two other men, into a buildin

¢ same time petitioner
35, another indictment,
harging him with atro-
nst him, The Prosecutor
r resides and where the
that "the indictment
pen of record and I
listed for trial."

ing and entering with in-
orcing of entrance, by
g of a railroad company,
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g

during the course of a strike, with the purpose of unlawfully remov-
ing a truck therefrom. It further appears that considerable property
damage was done before the tresp%ssers were apprehended. Under

these circumstances, tlie crime clearly involved moral turpitude.

See Re Case No. 18, Bulletin 228, Item &; He Case No. 101, Bulletin
147, Item 11. La iew of the above finding, petitioner StunQS dis~
quollf¢ud (R. S. 33:1-25, 26). It, thereforc, becomes unnGCCSSary

to determine whcuher moral turpitude was 1nvolvcd in any. of thn pre-
Ccaln convictions.

. PLtitiOﬂ@T‘DOW’SGGKSP in this proceeding and pursuant. to
R. ©. d8: 1~al.~, to have removed that statutory disqualification. !

Removal of disqualification is discretionary. BJe Case
Wo. 178, Bulletln 478, Item 12. That petitioner is presently under
1nq1ctment for a- C”lmlﬂ 1 offense, in itself, would preclude me frcu
exer0131ng that discretion until aucn time as final disposition was
made of the pending indictment., Disregarding, however, the pending
indictment and 1ts possible consequences, petitioner'!s past and
lengthy criminal record falls to convince me that his association
with the alcoholic beverage industry would not be contrary to the
public. 1nterest :

The petition, therefore, is denied.

ALFRTD E. DRISCOLL,
Commissioner,

Dated: September 29, 1941.
MOHAL TTRPITUDm — ROBBERY AND RAPE INVOLVE mORAL TULPITUD&.

DISQUALIFICATION - APPLICATION TO LIFT - ASSOCIATION WITH
ALCOHOLIC BEVERAGE INDUSTRY CONTRARY TO PUBLIC INTEREST BECAUSE.
OF PAST RECORD - APPLICATION DENIED. a

In the Matter of an Application ) | .
to Remove Disqualification be- ‘ - : :
cause of a Conv1ctlon, Pursuant . ON HEARING
to h 5. 83 :1- 31, RN , : COICLUSIONQ

S~

~~

Cﬂse No 174  'L ", 51., S

BY THE COMMISSIOL’

In 1928 or 1929 petltlonur was convicted of ﬂttempted

robbbry and placed on probation for two years; in 1929 he was con-

victed of assault and battery and fined $25.00; in 1930 he was .
arrested on & charge of grand larceny. (lﬂte; dlSmlaSQd),'lﬁ 1931 he
was arrested on charges of being a suspicious person and driving

wilithout a license and was fined $lOO.QO; during the same year he was

arrested on at - least four other occasions on. charges. of ubtqlnlng
goods by false pretense (dismissed),. fraud .(no record of disposi--
tlor), assault. and battery (u;smlSde) and counteanlflng (dis=- .
missed); in 1932 he was arrested as a suspicious person {suspicion
of robbery) and was gquﬂ a suspended sentence;. ourlng the same
year he.was convicted of uttering a bad check and robbery (a crime
involving moral turpitude) -and received an aggregate seéntence of two

B yva”s' imprisonment; the same year he was convicted of rape {(another

crime involving woral turpitude) and sentenced to serve a three year
term commencing immediately upon the expiration of the beforecmen-
ticned two year term; in 1936 he was convicted of consortlng with
criminals and was fined $10.00. A
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. Bulletin 478, Item 12.

4.,

. The New Jersey State Prison reports
Whllo in that institution was unsatisfactory and that on seven oc-
“casions he violated the prison rules. '
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that petitioner's conduct

Whlle it does not appeur that pptltloner has been convicted

of any crime within the past five years, he
score alone, to have his disqualification removed.
Removal of disqualiffication is discretionary

and that discretion will be exercised only i
applicant's rchabilitation has been such that his assoclation with

the alcoholic bvaragb 1nauerj will not be

interest,

Petlfloner s record,
propen31ty, is so: bXtOHSle and comparative
willing, at this tlme, to jeopardize the puollc interest

his disgualification.

- The petitioi is denied.

Dated: September 29, 1941,

DISCIPLINARY PROCEEDINGS — SALE OF AN ALC

ALFRED

which 1s highly

entitled, on that
Re Case No. 178,

is not

where I am satisfied that

contrary to the public

indicative of a criminal
ly fresh that I am un-
by removing

T

2. DRISCOLL,

Commissioner.

OHOLIC BEVERAGE TO A

MINOR — HEREIN OF MUNICIPAL ADMINISTRATION OF DISCIPLINARY MATTERS,

RECOMMENDED MINIMUM PENALTIES, AND REMISS

VANISHING PENALTIES DISAPPROVED.

Florence R. korey,

Town Clerk,

Belleville, N. J.
My dear Miss korey:

I,havé before me

11th and 15th re discipllnary proceedings c

Commissioners against Max

staff réport and

« Kraus, T/a Kraus

TONS FOR GUILTY PLEAS ~

September 26, 1941

your letters of September
oncducted by the Board of
Liquor Shop,; 562 Union

Avenue, charged with sale of a bottle of whiskey to a minor, and

note that his license was suspended for thr

I understand from the staff report
of minutes" that the Board of Commissioners

ee days. .

and true copy of "excerpts
found the licensee guilty

and imposed a ten day suspension;. that, immediately thereafter three

days of the penalty were remitted because t

%L licensee allegedly -

plbcd“u guilty; -that another three days were remitted because the

minor, although seventeen years of age,
reason of his weight and height, to be over| twenty-one

was| alleged to appear, by

and flnally

still another day was remitted becmuse of tho llcppseu s previous

good reputation. .

This is a curious procedure

which, if followed in

other cases,: mlght very well lbad to. dlsastrous results.

Furthermorc, aftpr the ten daj penalty wab contract»a to

three bJ the

series of remissions, it was made effective commen01ng on

bnptﬁmbpr 16th - - which was Primary Election Day and on-which no alco-
hol¢c beverages could be sold at retail by any licensee until 9:00

P.if, (Daylight Saving Time).

Thus the apparent suspension: for threc

days merely dcprlved the llc¢nsee of two dﬂy“' bu51ness.
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Well, welll NOW'yoﬁ sec¢ it and now you don't - a ten day
suspension settled for two! That'!s no way to control the sale to
minors!

: It is all very well to rem1t a portion of a penalty for a
guilty plea, but such remission is properly given only where a bona
fide guilty plea has saved this Department and the local issuing au-
thority the time and expense incident to the preparation of a case
and the conduct of a hearing. In this case apparently it was neces-~
sary to have a hearing. Two witnesses were called for the prosecu-
tion and nine for the defense. Furthermore, 1t is difficult to
ascertain whether or not in fact the licensee did plead gullty.

In my opinion in cases of this pqrtlculﬂr type, it is not de-
sirable to remit for any other purpose than for & bona fide guilty
plea. The minimum ten day penalty for the sale of alcoholic bever-
ages to minors is to be imposed only in cases lacking aggravating
circumstances. The fact that the minor appeared to be of age, and
that the licensee bore a good rnputution were reasons why thls 1i-
censee was entitled to the minimum penalty of tcn days rather than
a suspension of greatbr duration.

I realize that cases of this type present difficulties which
must necessarily trouble conscientious local issuing authorities.
On the other hand, I know that it will be dangerous for all con-
cerned if we whittle away the minimum penalties recommended by the
Department. Licensees must be constantly on their guard against the
sale of liquor to minors. In thelr business they assume many re-
sponsibilities not ordinarily dssumed in other-lines of endeavor.

Will you please brlng this lettbr to the attention of the
Board of Commissioners.

Very truly yours,
ALFRED E. DRISCOLL,
Commissioner.

. N

D MORAL TURPITUDE — MAINTAiNING A DISORDEKLY HOUSE AS PROPLHIETOR
OF A BOORMAKING ESTABLISHMENT INVCLVES MORAL TURPITUDE.

'DISOUALIFICATION - APPLICATION TO LIFT - GOOD CONDUCT FOR FIVE
YEARS AND NOT CONTRARY TO PUBLIC INTEBEST - APPLICATION GRANTED,

In the Matter of an Applloatlon )

to Hemove Disqualification be- . - ,

cause of a Conv1ctlon, Pursuant ) ON HEARING

to i, S, 33:1-31l.2 ' CONCLUSIONS AND ORDER

Case No. 168.

BY THE COMMISSIONER:

In 1935 petitioner, following a police raid upon a horse
race betting and bookmaking establishment of which he, admittoaly,
was one of thg proprietors, pleaded guilty to charges of maintaining

o a alsoracrly house and was sentenced to pay a fine of $500.00. Peti-
tioner's crime, under these circunstances, involved moral turpitude.
Seec Re Case No., 239, Bulletin 305, Item 9; Re Case No. 283, Bulletin
837, Item 14. : '
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"Hiszrécdrdﬁis otherwise clear. .

More thaﬂ five years hav1ng elapsed since the date of thg
conv1ct10n, petltloner now seeks, in this proceeding and pursuant
to K. 5. 83:1=31.2, to rémove thb statutory [disq qualification result—
"Lag LrOm such conv1ctlono

s ev1den0c that he Has conducted hlmself 1n a law- abiding
manner’ 51nce his- conv10u10n, petitioner prouucea as character wit-
nessés, ‘the Mayor of the mun1c1pql1ty wherein he lives, and a
businessman, who have known him for 25 and 6 years, respectively.
Both men testified that petltlonnr s reputation in the community is
‘good. "and: that, in their opinion, it would not be harmful to the
public interest to allow him to become. engaged in the liquor industry.
Another person who has known .the petitioner for some twenty . years,
ana who' 1s presently employcd by petitioner's wife, also. appeared as
a’ cnarqcter witness. Because of his interest, his testimony, while
fuvorﬂblo to the’ potltloncr has had no wulgnt in this proceeding.,

The Chief of Police of the municipality wherein petitioner
esides has certified that his records disclose no arrests or com-
plalnto agalnst p titioner within the pﬁst five years and that
petitioner is no» tne subJLct of ﬁny pegalng 1nvpbt1gutlons or re~_
ports. :

In-view of the favorublecharacter testluony and’ the rpport
of the Chief ‘of Police, I would, under urulnary 01rcumstﬂnceb, con~-
clude that petltlonur, since his convietion, has been leading a
law-cbiding life and would 1ift his disqualification. .

It appears, however, that since 1938 petitionerts wife,
qlong with another person, has been the owner and operator of a road-
side restaurant business.: ' It appears also that petitioner loaned
some money to his wife and assisted her in the operation of the res-
taurant up until June- 1941, when a liquor license was granted 1o
p“tlbldnbrlo wife and the other co-owner of the business. Question
arises whether petltioner, while disqualified, has been associated
with or-éngaged in the liquor buolnos vsince.June 1941, in v1ol°tlon
of the Alcoholic Boverugb Law. C R

; - At the he arlng peululunor, Whlle aam1tt1ng nav1ng lo ned
mUHCJ to his wifé and having assisted her in the operation of the
estaurant prior to the time that it was llvensca, testified that .
ng is not an owner of that business; that since. the ‘granting of. +ne
llquor llcense, ‘in June 1941, he has. taken no part.in the restaurant
business tn.tjhc is now "asklng for this removal:so I can help her
(his wifé) out ‘ . ' '

Subsequent and independent investigaticn by this Dovartmont
tends to corroborate petltloner s testlmony that he is not tﬂb oWNer
of the licensed business and that he has not taken any part in the-

operation of the business since the acquisition of th» quaur 13-
Cﬁ,l’lS&,e : .

S I conclude;” thereforc, from all ui the ev1aencU thdt petl-
_tloner nﬂs conducted. himself in 2 law-ablding mahner Fur at least
five years dast ‘past and “that his association with “the dalcoholic
fvaHTa”b 1n ustry w1ll not be contrgry tQ thb puDllC Lnterebt
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Accgrdlngly, it is, on this 30th day of September, 1941,

. if OhDEmED, that petitioner's statutory &lSQUdllllcatlQH be-
“cause of the conviction described herein be and the same is hereby
lifted, in accordance. with the provisions of R. S. 33:1-31.2.

ALFRED E. DRISCOLL,
Commissioner.

MORAL. TURPITUDE - RECEIVING STOLEN GOODS AND MAINTAINING A
- 'DISORDERLY HOUSE AS PROPKIETOR OF A BOOKMAKING ESTABLISHMENT
AAINVOLVE MORAL TURPITUDE. '

1,DISQUALIFICATION - APPLICATION TO LIFT - GOOD CONDUCT FOR FIVE
- YEARS AND NOT CONTRARY TO PUBLIC INTEREST APPLICATION GRANTED.

In the Matter of an Application )

to Hemove Disqualification be- '

cause of a Conviction, Pursuant ) ' ON HEARING

to R, S, 33:1-31l.2. CWNbLUSIOWS AND ORDER

Case No. 1l69.

BY THE COMEISSIONER:

Tn 1921 oetltlonpry Whllp 19 ycars of age, was convicted
of receiving stolen goods (automobllbsg and was sentenced to im-
prisonment for two years. In 1935, following a police raid upon a
horse race betting and bookmaking cstabl;:hment of which he, ad-
m1ttcdly, was one of the Urop”letors, petitioner plecaded gullty to
charges of maintaining a disorderly house and was sentenced to pay
a fine of $1,000.00. Both of these crimes involved moral turpitude.
see He Case No. 67, Bulletin 345, Iterm 7; Re Case No. 292, Bulletln
844, Item 12 (recelv1ng stolen goods), Re Case Now 289, Bulletin
505 Item 9; Re Case No, 283, Bulletin 337, Itcm 14 (gaMblng house
aroprletor).

: ’Morc tnun fle years hav1ng elapsed since the date of the
canv1ction, petitioner now seeks, in this proceeding and pursuant
to R, 5. 33:1-31.2, to remove the statutory lequallflcatlon re—
sulting from such»cOnviction.

As evidence that he has conducted himself in a law-abiding
manner since his last conviction, petitioner produced as character
witnesses the siayor of the municipality wherein he lives, and an
attorney at law, of the same community, who have known him for 25
and 10 years, TGSPQCthbly;. Both testified that pctltloner’s repu~ -
tation in the.commnity is good .and that, in their opinion, it would
not be harmuful to the Qubllc interest to allow him to become engaged
in the liquor: industry. —Another person, who has known the petitioner
for some 20 years, also appeared as a character w1tncss. The testi-

. mony of this. witness, who admitted being.in - “the emaloy of petition-

er's wife, has, because of his interest, mo weight in thls pro-
ceeding. Re Case No. 168 Bulletin 479, Item 5.

The Chlef of Police of the nun1c1pallty wherein Jetltloner
resides has certified that his records disclose no arrests or COll-
plaints against petitioner within the past five years and that peti-
tioner is not the subject of any pending investigation. or complaint.
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In view of the favorable character testimony ‘and the report
of thé ‘Chief of Police, I would, under ordinary circumstances, con-
clude - that. petitioner, since. nla last conviction, ias been leading
a la W—abldlng life, uﬂd would: 1ift his: dlsquullflcatlon. Question
arises, lLowever, as in ke Case. No.- 168, supra, the facts and cilrcum-
stances of which are closely related to the instant procccding and
which was heard. at:the same time, whether petitioner, while actually
disqualified, hag beyn engaged as an employee or principel in a
liquor bu51ness, in violation of the Alcoholic Beverage Law.

It -appears.that. patltloner's w1fL,Aalong withi the wife of
the petltloner in'Re Case No. 168; supra, have -been, -since 1988, the
owners anhd operators of = roaa31dp restaurant -business; that . petl-
tioner louped to his wife some of the noney with which she entered
the -business; . that-during the: perdiod when the. restaurant was:. unli-
censed for the. sale of liguor; p¢t1t10nbr was:employed .on. the prem-—
ig¢s ‘as cashier and kitchen he]per

Subsecuent investigation by thls Deoartmemt tanS to show
that petitiener is . not an owner of theg restaurant- business and that,
since the acqulsltlon of - the llquur license in June 194¢, he has not
been ﬂﬂployod in or associated with the licensed ou51ness.

I conclude, therefore, frow all of,thepev1den0u, hat peti-
tioner has conducted himself in a law-abiding manner for at least
five years last past and that his association with the alcoholic bev-
erage lndustry will not be contrqrr to the publlc 1nterost

Aocordlngly, 1t 1s,'on thls oOtn day 01 September, 1941

R OhDERED that pwfltlonerfﬂzstﬂtuuory dlsquwllflcatlon becausp
of the Ounv1ctlons descrlbod herein be.and the same is- herboy lﬂftnq,
1n accordance W1th the ! prov181ons of h.tb B33:1=3Ll.2. -

= ALFRED E.. DRISCOLL,_;”W.; ML;“
/ A,h{ Comm1851oncr.f

7. RETAIL LICENSEES - MAY REFUSE TO SELL TO WHOM THEY WISH FXCEPT ON
ACCOUNT OF RACE, CREED QR COLOR - RESPONSIBILITY. FOR PROPER CONDUCT
OF PREMISES CONFERS BEASJNABLE DISC WETTON IN. CHOOSING CUSTOMELS.

- Se p mber 20, 1941 :

ir, Thomas M. Loule,
West Urqngp N e

My ;@‘ear fir.. Toule: !

Tnls wlll ac&nowlbdgg rnc 1pt of your 1etter of Septembbr

24th.1n which - you ask me to’ settlb ;frl ndly argumknt in which:

A contends that uny tmvern pruprlatar is within- - his rights:to. re-
~fuse” to serve any person he toes not care to even though that person
never brokvyuny laWb, Was. in, good hnalth ‘and was.of-a temperate..

" naturer relative to. drlnk " whlle "B belleves that . under state law.
the tavern” owner must. Sbll a'drink, to. ﬁny person-of good. néalth and~
habits who asks for it prov¢dea he is sobpr und law ablalng "

A Wlns! uubgect, nowovgr, t@ un@ vory 1mertant obscrvatlon
hbrblnwftcr set forth B . TR



BULLETIN 479 - . PAGE 9.

A tavern cwner has the right to refuse to sell in any given
case provided such refusal to sell is not based upon some prejudice

~against race, creed or ¢olor. In other words, tn “licensee must of

necessity be the master of-his tavern.

- The reason for this is that tavernkeepers, like all other

liquor- lleDSécS, are reguired by our law to assume tremencous re-

sponsibilities.  They are not permitted to sell to minors; they may
not sell to persons who are 1nto xicated, and, among many other re-
requirements, they must keep order on tae llcenseu premises. It is

"'no excuse for a violation of any of these that the licensée may have

gubssea ‘that the purchaser wag over twenty-one, or was sober, or

that his customers woula maintain the decorum reasonably to be ex-
pected of grown men and women. . Likewise, the licensee must assume
full respon51b111ty that his llquors ar¢ as represented on the labels
on tlie bottles from which any are poured. Since the tavernkeeper

is solcly responsible in the event of a violation, it i1s but fair
that he be given wide discretion to determine whether or not' to sell
“to any partlcular pPEerson.

The oan limitation upoa the discretion thus given to the
tavernkeeper is that imposed by the Civil fiights Act, which forbids
discrimination based on race, creed or color. Dlscrlmination of
this type is out. :

It is the exercise of this broad discretionary power which
peruits a licensee to refuse to sell where he has reasonable grounds
to bwlicvm that service of alcoholic. beverages will ultimately re-
sult in arguments, brawls, drunk enness or disturbances offensive to
othar patrons.

It is to be hoped that taproom owners generally will realize
the advantages to be derived from a sensible exercise of this
dlscretlonary power. ’

Vury:trulv yours,
CALFRED B, DnISCOLL
COMNL551onﬁro

ELIGIBILITY ~ SALES OF ALCOHOLIC LEV“hAGES TO A HINOR - SALES
DURING PROHIBITED HOUKS — NOT MOKAL TULPITUDE - APPLICANT NOT
DISQUALIFIED BY SUCH CONVICTIONS.
Septembér 30, 1941 .

Re:fCase No. 388

AlelLa .t seeks to bc advis ed whether he is disqualified-
under h. S. 35:1-25, 26 (by reason c¢f conviction of a crime involv-
ing moral turoltuée) fTrom holding a llcuor llCLDS@ or worhlng for a
liquor licensee in this State.

In 1938 uppllcant, who at that time was the holder of a
pl enary retail - conquﬂptlon llcenbv, was convicted in a criminal’
court of selling liquor to a minor, in violation of the Alcoholic
Beverage’Law (k. S, 33:1-77), and was sentenced to pay a fine of
$150,00. A few months later, in 1939, he was convicted in police
court of selling alcoholic beverages uurlng prohibited hours, in
violation of a municipal alcoholic beverage regulation, and was
fined $50.00. '

\
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. As regards the conviction for sale to a minor, the rcecords
of . this Departmbnt disclose that applicant served a highbell to a
seventeen year old girl who was seated at a table in his tavern with
two mele companlons. Departmental files further disclose that ap-
plicant!s wife, with the apparent knowledge of appllcant prepared,
for this same trio, several other rounds of drinks which she per-
mitted the mlaor, who purported to be a friend of applicantt's fam-
ily, to take from the bar and serve gt the tablu where “Hp ‘was sitting
Wltn her friends. :

Generully, and in the absence of aggravating 01rcumstances,
a single violation .of the Alcoholic Beverage Law does not involve
moral turpitude. Re Case No. 367, Bulletin 447, Item 7; Re Case
No, 366, Bulletin 445, Item 10; Rz Casc No. obl Bulletin 441, Item
11. While any sale of licuor to a scventeen year old girl 1s, in
itself, highly reprehensible, the circumstances SurLounaing the
above’ QGSCP’bOQ offense were not, under our decisions, of such a-
character as to warrant the COHClu:lOH that the element of moral
turpitude was involved. See Re Case No. 273, Bulletin 318, Item 9.
Since the conviction occurred prior to the enactument of P.L. 1941,
Chapter 97, applicant is not disqualifiad by the provisions of tnat
amendment. Re C%so No. 375, Bulletin 465, .Item 8; bullutln 460,
Item 10.

The conviction in police court for violation of the munici-
pal alcoholic beverage regulation was not a conviction of a "crime™
within the meaning of R, S5, 35:1-25, 26. KHe Case No. 82, Bulletin

463, Item 9; Re .Case No. %61, supra; Re Case No. 314, ﬁullptln 593,
Ttem 9.7 ancb, no Olsquﬁllflcaulon thprefrom results.

It further appears that separate dlSClplln ry procesdings
involving, essentially, the same charges which formed ths basis for
the above mentioned convictions, were instituted by this Department
following both convictions. On the Tirst occasion (sale to m;nor)
applicantts license was, in effect, subpenaed for forty days. The
second tilme (sal@ Guring prohibited hours) his license was suspended
for the balance of its term (May 4, 1939 tarough June 30, 1939) .
Thercalfter the local issuing autthlty refused to renew appllcant'
license and he has held no liquor license since that time. The ad-
Judications of guilt in the disciplinary proceedings instituted by
this Department, however, are not convictions of crimes within the
meaning of R, S.' 3821~ Po, 26, Ges Re Haney, Bulletin 283, Iteu 5.

. It appears from the foregoing thnat spplicant has neéver been
convicted of a crime involving moral turpitude. It is recomnnmended,
therefore, that he be advised that he i s not disqualified by reason
of the before-mentioned convictions and aagualcatlons from holdlng a
liquor license or being employed by a-liguor licensce in this State.
WHeLh»r, in view of his past record as a liquor llcensec, and despite
his eligibility under the statute, he is a fit person to hold a
liguor llcenbe, however, is a matter to be decided by the local issu-
ing authority in -the event that he again makes application for a
l;ccnse°

A \
APPROVED: o L Edward J. Dorton,
ALFRED E. DRISCOLL, o Deputy Commissioner
Comuissioner., ' ‘ ' and' Counsecl.
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9, o ~ACTIVITY REPORT FOR SEPTEMBER, 1941
T0: Alfred E. Driscoll, Commissioner
ARRESTS: Licensees — — = = — - - - 1 BootLeggers i 47
Total number of peruons arrested - - - = £ — - - = — = — -~ — 28
SEIZURES:Stills - 1 to 50 gallons dally capacity - - - = - - - 4
" 50 gallons end more daily capacity - - - - — - .2
Total number of stills uelued —————————— m e = - = - 6
Mash - gallons — — = = = = = = = - - - ~ — - - - - = = = - - - = 4480,15
Motor wehicles —~ Trucks -~ — = = = = = = = = — - ~ =~ - 2
: " Passenger cars - - — — — — - - - - -2 ,
Total number of motor vehicles seized - - - - = - = - - - = = 4
Beverage alcohol - gallong — - <~ = = — — = = = = — = = - - — — - 16.0
Brewed malt alcoholic beverages (beer, ale, etc.) - gallons - - 13.39
Wine - gallons ~ — = - = = — = = - - - e = m = - - - - - - = 32,16
Distilled alcoholic beéverages (whisksy, brandy, etc.) - gallons 772.30

RETAIL  Number of premises in which were found: :
LICENSEES:I1licit (bootleg) liquor - 12 "Fronts" (concesled ownership) 4

Gambling devices - 19 Improper beer tap markers -0

. Prohibited signs ~ 10 Stock disposal permits nec. 21

Ungualiried employees 109 Other types of violations -6
Total number of premises where viclations were found -~ ~ - - - - -176
Total number of premises inspected - ~ ~ = ~ « - & = = - —~ - ~ — 1780
Total number of unqou ified employees found - - - - - - - - - - 148
Total number cf bottles gauged — - - - — = = = = = = = = - - ~ ~ 15,311
- STATE . Premises ingpected - - — - = — = = = = = — =~ — = -~ -~ ~ 89
LICENSEES:License dellCutlonS 1nchu1gated ——————————— - - = - 9
COMPLAINTS Investigated, reviewed snd closed — = = = = = = = = =~ = = — = 246
. Investigation assigned, not “et completed — = = — = — = = = — 537
LABORATORY:,Andiyses Made ~ — ~ = = » = = = m T~ m = .16l
: ' "Sheke--up" cases (@lcohol, water: ;nd:drblficial coloring) - - 10
Liquor found to be not genuine as labeled - - - - - - - - -~ - . 22

IDENTIFICATION. :

BUREAU: ,7,vCr1m1nﬂl flnferorlnt identifications made — = - « =~ - - = - - . 26
Persons fingerprinted for non-criminal purposes — — = - — — - 57
Identification contacts with other enforcement agencies - - - 214

Motor vehlclo 1dcnu1“1caunmw via N. Ju State Police Teletype 62

DIQCTPLINLRZ PROC FDINGb'

Cagcs transmlttcd to muqchpulltles T 19
Cases instituted at Department - =~ - = = = = = = = = = = « = = = 5
CANCELLATION PROCEEDINGS: - = — — = = = = = = = = = — =« - - e - - - ¢
. HE}RINGb HELD AT DnPnRT”“I o ~ o
Appeals . . =7 Eligibility: - -16
Disciplinsry Proccedlngs 15 © Application. for
- Selzures. - -6 ‘special permit -1
TOt&L nunber of heaxlngs held e e R R a5
PERMITS anuallfled employees T T T T - - - - 482
ISSUED: Solicitors — — = - - - T 39
: oocial affairs - = - — = = = = = = = - « — ~ - B i 266
Home manufacture of wine = = - — - - - . —m — e — = = - 183
- Disposal of .alcoholic: bevprageb e e 100 .
~ Miscellaneous permits” = < - - - - - ~ - e m e mm — = = o 133
Total number of permité issued - — - - - =.- Se--- - :1f;1f' 1,255

Rospcutfully Sabn1ttud
B W. Garrett -
Chief Deputy Cormissioner
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10. DISCIPLINARY PROCEEDINGS — FRONT - FALSE STATEMENTS IN LICENSE
APPLICATIONS CONCEALING THE INTEREST OF ANOTHER - AIDING AND
ABETTING A NON-LICENSEE TO BXERCISE THE RICGHTS AND DRIVILLGEQ
OF THE LICENSE - EXERCISE OF SAID PRIVILEGE BY A NON-LICENSEE -
BOTH PARTNELS QUALIFIED - NO APPARENT FRAUDULENT PURPOSE OR-
INTENT - SITUATION CORRECTED - 5 DAYS' SUSPENSION.

In the Matter of Disciplinary )
Procecdings against

NICHOLAS PROTOMASTRO and
JUSTINE PROTOMASTRO,
T/a HUDSON RECREATION,

)

) CONCLUSIONS
38-42 TFirst Street, )

)

)

)

AND ORDER
Hoboken, H. J.,

dolders of Plenary hetail Con-
sumption License C-128, issued
. by the Board of Commissioners
of thes City of Hoboken.

- = em e e e e e e e e = m eme e e e

Nicholas Protomastro and Justine Protomastro, Pro Se.
Robert R. Hendricks, Es¢., Attornsy for Departiment of
Alcoholic Beverage Control.

> 4

BY THE COMMISSIONER:

Licensees pleaded guilty to charges alleging: (1) that in
various applications for licenses dated between QOctober &1, 1936 and
July 8, 1940, Nicholas Protomastro Lalsely stated that no other in-
lelduﬁl had any intersst in the respponlvp licenses applied for,
wharesas Justine Protomastro had such an interest; (2) that between
November 10, 1936 and Juns 24, 1941 Nicholas Protomastro aided and
abetted Justlnt Protomastro, a non-licensee, in exercilsing the
rights and privileges of a licensez; and (3) that Justine Proto-
mastro, a non-licensee, exercised said privilege

Defendant, Justine, is a sister-in-law of defendant,
Nicholas, and both appear . .to be fully qualified to hold a licensse.

The file shows that both defendants have bean operating
the licensed business, as partners, since November 1936; that on
“June 24, 1941, after our investigators advised them that the li-
cense snoulfq bﬂ in bothAnanes, the license then held was trans-
ferred to both defendants and renﬂwed in both naues for the current
fiscal year.

In a statement given to our investigators, Nicholas Proto-
mastro alleges that the only reason the various licenses were taken
in his name alone was because he "was advised by friends not to
have a woman's name on license." O0f course, the names of all part-
ners must be disclosed .in applications so tnab issuing authorities
may pass upon the qualifications of licensees. The only mitigat-
ing 01rcumstanc , here, 1s that the woman seems to have been guali-
fied at all times to hold the license. ~

- . . The correction of the situation is not a defense but goes
only  to mitigation of'any penalty thnat may be imposed. Despite
the licenseest prompt action after the vliolation was called to thelr
attention, the fact remains that the licensee, Nicholas Protomastro,
did swear falsely in his license application and that the licensee,
Justine Protomusbro, did exercise the privileges of a licensee in
the aooenco of such a license.
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In cases 1nvolv1ng an undlscloged partncr, the mlnlmum sus-
pension has been ten days where the wndisclosSed partner was disqual-
ified by reason of non-residence and- ths VlOldthﬁ, ‘upon. dlSCOVbry,
was immediately corrected. Re Casagrande, Bulletin 396, Item 11. -
This case, however, involves partles fully qualified aﬂd related to
each other as-well as a case where the situation has.: been corrected.
I shall, tlermfore, suspend the license for. five days.: .

Cf. Re D1G10vann1J Bulletin 401, Item 6; Re Sowa, Bullotln 4o7 Item
95 Re Scnauchulls, Bulletin 4409 Item 7.

Accordingly, it is, on thlo oOth uay of September, 1941

ORDERED, that Plenary Hetaill Consumptlon Llcsnse C 158 _
heretofore leued by the Board of Commissioners of the City. of Ho~,
boken to Nicholas Protomastro and Justine Protomastro, T/a Hudson
Recreation, for premises 38-42 First Street,, Hoboken, be and same is
hereby buspendud for a. perlod of flvc (o) days,'commanc1ng October 6,
1941, at 2:00 A, . B .

ALFRED E. DRISCOLL,:

Commissioner.

11. ELIGIBILITY - POSSESSION OF LOTTERY SLIPS 4S. MINOR EMPLOYER OF
CAMBLING ENTERPRISE — NOT HORAL TURPITUDE - APPLICANT NOT. DIS-
QUALIFIED BY SUCH CONVICTIOWU,‘~ R

‘Re: Case Nb.'égé‘;“ R

.. In February 1940 appllcant was . conv1cted of posse%sz_nb
lottery slips, flﬂbd $150. 00 and placed on probatlon for two years.
In April 1941 ,. he was agailn convicted on two ¢harges of possc031ng
lottery’ s]lps ﬂnd bentenced to tLreg»months 1n 2 County Ponltantlary°

Applicant testlfled tnat at tha time of botn qrrestss the
police found a number of lottery. sllps in his possession and ad-
mitteéd that at’ the time of each arrest he had been cmployed as a _
collector and that his. comm1551ons averaged $20.00 to @25 00 per. wedk
Report received froii a probatlon officer tends to confirm applicant!'s
’tustlmonj that he was A mlnor bmployee and not one of the principals
Lnbabed in. the conduct and operation of the unlawful enterprise. .
Under the. c1rcumstqnces, I bwllbve that neither conviction involved.
moral turpitude. Re Case No. 296, Bulletin 355, Item 12; Re Case .
No. ol52 Bullbtln 596, It~m 45 Re Cuse No. 354, bullptln 455 -Ttem. 2.

f It is reconmendpd that uppllCth be DQVlS@d that he 13 not n
disqualified by statute from bmlnb vmploya,ci by a llquor llcgnger in
tnlo Stato e . R ..

anard J Dorton, o

Depaty Commigsioner. .

~and Counsal,».~w4

APPhOVED D ‘ ;
ALFRED E DRISCOLL

T Comm1551onbr.u )
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12. DISCIPLINARY PROCEEDINGS - ILLICIT LIQUOE - DISCREPANCIES IN
ACID AND SOLID CONTENT - 10 DAYS' SUSPENSION .- THE ILLICIT
LIOUOR PROBLEM RESTAT&D AND THE 'PENALTIES RLVIEWED

In the Mdtter of DlSClpllnary
Proceedlngs agalnst
. SAMUEL CUTTER, =~ . . CONCLUSIONS'
286 N, Clinton Avenue, AND ORDEh

Trenton, N, J.," -

Holder .of Plenary Retail Consump- .
tion License C-24, issued by the -
Board of’ Comm1351oners of “the .
Clty of Trenton."

Frank I Casey,AEsq., Attorney for Llcensee,
Robert R. Hendricks, Esq., Attorney for Department of
Alcoholic Beverage Control.

BY THE COMMISSIONER: ~ -
Licensee pleaded not guilty to the following charges;

_ "l On or about Aprll 29 1941 you possessed an’
"1lllc1t beverage in that one quart bottle labeled 'Calvert
Special Blended Whiskey 90 Proof! found in your licensed
.. premigses contained a beverage which varied from genuine
‘ -samples'simllarly labeled used for comparative purposes
in acid and solid coatent, in v1oldtlon of R. S. ”5“1450»

"2. On or about the date aforesald and prior
_Lhereto, you, not bolng the holder of a brewery, distillery,.
wirery or rectifierts license, bottled alcoholic beverages
" for sale and resale in that you relllled one guart bottle
labeled 'Calvert ‘Special Blended Whlskey 90 Proof!' with '
other Whlskey, in violation of R. . &3:1-78."

: Investlgator Holman, of this Dapartment testlfled that, dn
Aprll 29, 1941, he, with Investigator Chlnery, visited the llcenseo

' Dremlses, that he examined the contents of fifteen. opéned bottles on

- the back bar and found one: quart bottle of n"Calvert's Special Blended
Whlokey," about- one-half full, ‘the contents of Wwhich did not coin-
pare with the known Vdrlatlons for that whiskey, either. in proof or
color; that he seized said, bottle and also an unopened bottle of
the " same- brand for purposes. of comparison and turned over both
"bottles: to the’ Departwent chemist, Investigator Chinery testified -
that, after the seizure, the. licensee told him that "he didn't know
anythlng about 1t n :

An- analy51s made by the Department chemist and introduced
into evidence discloses that the contents of the seiZed opened bottle -
agree as to alcoholic’ ¢content and proof with the contents of the
selzed unopened bottle. The analysis further shows that the con-
tents of both bottleS“coﬁtain added artificial color. The analysis
shows also that, in the opened bottle, the solids are 519.2 grams
per 100 liters and the acids 32.4 grams per 100 liters, whereas in
the unopened bottle the solids are 133.6 grams per 100 liters and
the acids 26.4 grams per 100 liters. The chemist certified that he
has examined about 100 sealed original bottles of this type of
whiskey and that the solids in said bottles varied between 120 and
165 grams per 100 liters and that the aclds varied between 24 and 30

- grams per 100 liters.
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P.L. 193 c. 177 prov1aes that any alcoholic beverages in any
botth‘qhall, 1n any proceeding under this chapter, be deemed prima
facie an illicit beverage where the container bears a label which .
does not truly describe its contents. Defendant has offered no

- proof to overcome the presumption tﬂat the seized opened bottle con-
"~ tained illicit beverages. :

In view of the fact that the solid content and acid content of
the liguor contained in the seized opened bottle varied substan-
tially from the solid content and acid content of genuine samples,

I find that its contents were not genuine as labeled, and since mere
possession of illicit beverages constitutes a violation of

R. S. 33:1-50, I must find defendant guilty on the first charge.

Re Jacobs, Bull >tin 315, Item 8; Re Pucovic, Bulletin 365, Item 10;
Re Orbach, Bulletin 406, Item lO Re DiGiacomo, Bulletln 461, Item 1.

Giving the defendant the benefit of every doubt it is appar-
ent from the anmalysis in this case that the bottle in question was
refilled. Refilling of an alcoholic beverage from one contaliner to
another constitutes bottling within the meaning of R. S. 35:1-78.
Re Haney, Bulletin 304, Item 13; Re Heuring, Bulletin 445, Item 12.
The defendant is therefore guilty on the second charge. Since the
two charges arose out of the same set of circumstances, but one
penalty will be imposed. ‘

. At the hearing, defendant testified that neither he nor any
member of his family employed on his premises tampered with the
opened bottle. Defendant says that the only one he can accuse 1s a
former employee engaged to clean up the premises, and says that this
former employee denied that he tampered with the bottle. Defendant
testified that he has been in the liquor business continuously for
fifty years, except during Prohibition, and that this is the first
time a charge of any nature has been made against him. His evidence
convinces me that there are no aggravating cilrcumstances in this case
but that does not affect the question of his guilt or innocence on
the first charge.

This case presents a problesm with dangerous ramifications.
This must be recognized even where the licenseet!'s past record and al-
leged personal innocence carries a special appeal. The issue in-
volved goes to the very heart of our enforcement procedure.,

It 1s essential to the welfare of all concerned that in every
case the liquor contained in the bottle be in fact the liquor de-
scribed on the label attached thereto. To permit of anything less
would be to throw the doors wide open not only to the disposition of
bootleg stuff through legitimate channels but also the adulteration
of legitimate liquor with ingredients which may or may not be p01son—
ous.

To hold the licensee responsible in cases where he has pro-
fessed his personal innocence of any wrongdoing and stated his com-
plete ignorance as to the cause for thes presence of i1llicit beverages

“in his licensed premises may secm unduly harsh. Customers are en- -
titled to receive the liquor which they order. Re Haney, supra.
Regardless of personal innocence, the licensee is strictly account-
able for his liquor stock. Re Perna, Bulletin 442, Item 6.

This 1s licenseet's first offense of any kind. ©No aggravating
clrcumstances appear. In previous similar cases the penalty for this
offense has bheen ten days. BRe Wnoroski, Bulletin 454, Item 6. The
saiie penalty will be imposed herein. Had there been a previous warn-
ing, the penalty would have been raised to fifteen days. Re Novack,
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Bulletin 406 Item 11, Had there been aggravating circumstances or
any . ev1dence of large scale.cheating, the penalty would have been

thirty days. Re Gypsy Camp, Inc., Bulletin 454, Item 2, If there
had been other similar or, for that matter, dlSSlmllar adjudicated

violations agalnst the licensee, the penalty Woula be correspondxngly
1ncreased . :

Accordlngly, 1t 1s, on thls 4nd day of October, 1941

ORDERED that Plenary Retall Congumptlon Llcense No. C-24,
issued to Samuel Cutter by the Board of Commissioners of the Cltj of
‘ Trenton, for 286 N. Clinton Avenue, Trenton, New Jersey, . be and hereby

is suspended for a pevlod of ‘ten (lO) days, commen01ng October 8, 1941,
at 2:00 A, M."
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