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OCTOBER 7, 1941. 

1. APPELLA.TE .DECISIONS - FLANAGAN v. HOPEWELL •. 

NEIGHBOHHOOD SUBSTANTIALLY.HESIDENTIAL - PUBLIC NECESSITY NO-T 
SHOWN - DENIAL AFF1IR1VIED. 

THOMAS J. FLANAGAN, ) 

Appellant, ) 

-vs- ) ON APPEAL·. 
CONCLUSIONS .A..ND ORDER 

TOWNSHIP COMMITTEE: OF. ·THE ) 
TOW1rnHIP OF HOPEWELL (MERCER 
COUNTY) , :.-..:: · . . )' '. 

Respondent.. ) 

Frank I. Casey~ Esq., Attorney for Appellantu 
Cassel R. Ruhlman, Esq., _Attorney for Respondent • 

. BY~ THE. COMMISSIONER: 

This appual :Ls from respondent's refus·a1 t'o grant a 
plenary retail distribution license to appellant to open a liquor. 
store on the Pennington-Hopc~wcll Hoad in Marshall's Corher; ·Hope·well 
Township.. · 

Marshall's Corner is a small unofficial co:inmuni ty located·; 
in open country at the juncture of the Pennington--,..Hopewell _and .. 
Woodsville Roads in the Township. Clearly rural and residenttal in 
charactr:.~r' it consists' in total, of a' ·cluster of- sixtetm resid·ences 
(three being apparently old or poor dwellings), a "corn.rmmi ty housen, 
and an additional residGnce set. off by j_tself some distance-.'avv-c:fy. 
Its only busj~ness is the rural enterprise of a· chicken, farm at the 
.roar of one ·of. the homes_ and the ·sa~e of eggs~'. ·· 

Respondent denied: appellant's· 1ice11:se :. chtef1y bec0-use df':· 
. the residential chD.racter· of this small= YT-Village'! and. the· fact .. that · 
various of ··its re.sidents . (appa.rently at least. some: six householders) 
we~~~- _in actlvo ·prot·est .- · · · ·' " · · ·· ·· 

, . · · ·Wheth:2r a· liquor lic.ense shall be :issued for any particu..:
lar locc:)_i ty ·is~ .. liks; alL. genural "questions .involvJ.ng the issuance· · 
o.f 3.- licet1S8, "COlllrUitted, . irt' ·the. first -instanc(;, ··to" th;:~ SOUrid. and .. 

. ]2~~_1§.:, .f_~qe discretion. of the issuing- authority.. -s~c ·l\Teuschwender v~, 
f:cr.t 1ee 2 :Bulletin 475, .. Itern.· 4.;· Siebel.v ... ·Randolph,_- Bull'etin 477~· 
It em: 1 ; .. · · · · .. · i 

In the pre Rent ·case it car.J1ot be said· tI:int ·respondent in· · 
o.nywise -abuse.a: that· d.iscretion. :. -.To th2 contrary, its actimi.-: se·2ins .. · 
whblly.stilutary:and~farsighted·s~nce·nothing. is·bette~ c~lculated. 
to orouse. just.·resentment.-.than 'the location of a liquor ·place· in· . 
the midst. .. 'of··a ·residential .community, especially' against. the vvishes · 
o.f a :substantial. number of.: its i:nhabi tants.,. See Held v. Deptford,: · · 
Bulletin 269, Item 4; also see Hobbs v. Lower Pem1s Neel~, Bulletin 

.. 372,·.· Item 6, .and case$· there. ·cited~. · \ ., · · 
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While it is true that there are no package stof~s in the 
Township and that the nearest to :Mar~hn.1.1 's Corner is eight· miles 
away in Ewing Township, there does not appear to be any public need 
or other reason why there should be any such place in this rural res
idential. "village." In view of its character_a.nd comparatively 
meo.ger size· nncl the adverse sonti1iwnt of at least a third of its pop
ulo.tion, the pleno.ry retail consumption establisbment some quarter of 
a mile away (where liquor may be sold by the bottle as well as by the 
drink) vvould seem wholly a de qua te to service whatever liquor needs 
mo.y ar is E:: in this cornrnuni ty. · 

Respondent's c:-:.ction in tho present case must be affirm~d. 

Accordingly, it is, on this 27th day of September, ·1941, 

ORDERED, that this appeal be and hereby is dismissedo 

ALFRED E. DRISCOLL, 
Commissioner. 

2. MORAL TUHPITUDE' - BREAKING AND ENTERING WITH INTENT TO S'TEAL 
INVOLVES MORAL TURPITUDEo 

DISQUALIFICATION - APPLICATION TO LIFT - INDICTMENT FOR ATR~CIOUS 
ASSAULT AND BATTERY PENDING - ASSOCIATION WITH ALCOHOLIC BEVEHAGE 
INDUSTRY CONTRARY TO PUBLIC INTEHEST BECAUSE OF PAST RECORD -
APPLICATION DENIEDo 

In ths Mattei"' of an Application ) 
to Remove Disaualifico.tion be
cause of a Co~viction, Pursuant ) 
to R. S. ·33:1-31.2e 

) 
Case No. 146 
-- - - - ·- - - - - - - - - -- - - - ) 

BY Tfm COlVU!iISSIONEH: 

ON HEARING 
CONCLUSIONS 

In ·1930, petitioner wc..s convicted of possessing lottery. slips 
and was sentenced to sixty days in tht: workhouse; in 1934 hr~ was 
found guilty of possessing fictitious motor vehicle license.plates 
and failing to have ~ driver's license nnd was given a suspended sen~ 
tcnce; later, in the same year, he pleaded guilty to a charge of 
adultery c:nd received n suspended sentence; in 1935 he pleaded Q.Q.!1. 
vult to an indictment charging him with breaking and entering with 
intent to steal and was given a suspended sentence and placed on pro
b[!.tion for three years. Petitioner's criminal record shows, in 
aGdition to the convictions above set forth, several.other arrests 
(suspected robbery in 1921; violation of the Hobart Act in 1931; pos
sessing dangerous wea·pons in 1932), which clicl not result in actue.l 
convictions. It further appears thnt, at t~e same time petitioner 
was indicted for breaking and entering in 19

1

35, another indictment, 
arising out of the same series of nets and charging him with atro
cious Etssaul t and battery, vms re turned agai~1s t him. The Prosecutor 
of the Pleas of the county wherein peti tionccr resides anu ·where the 
crime is alleged to have taken place reports! that nthe indictment 
for atrocious.assault and battery is still ojpen of record and I 
cannot ~t th~s. time say when. th~ c~se will bl~ list~d for. ~rial:", . 

· Petitioner's last conviction. (break~ng ana entering witn in
tent to steal), in 1935, resulted fr6m the fbrcing of ent~ance, by 
petitioner and two oth0r men, into a buildinf of a railroad company, 

I 
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during the course of a strike, idi th the purpose of unlawfully r8mov-: 
ing a truck therefrom. rt· further appears that considerable·prope,rty 
damage was done before the trespassers were apprehended. Under · 
these circumstances, the crime clearly involved moral turpitude. 
See Re Case NoQ l~t Bulletin 228, Item 3;. Re case No. 101~ Bulletin 
14?, Item 11. In view of the above finding, pe-ti tioner stands dis..:.. 
qualified (H. S. 33:1-25, 26). It, therefore, becomes unne.cessary 
to determine whether moral turpitude was involved in any. of the pre
ceding convictionso 

Pe ti ti oner no"V"I ·seeks, in this proceeding o.nd ·pursuant. to 
33: 1-31. 2, to have rcrnoved that statutory disqualification~ ·: 

Removal of disqualification is discretionary.· Re Case 
No. 17~ Bulletin 47H, Item 12. Tha.t petitioner is presently under 

. indictment for ·a· criminal offense, in its elf, would preclude me .frc,1 
· exercising that discretion until such time as final disposition was 
made of -the pending· indictment. Disregarding, however, the pending 
indictment and its possible consequences, petitioner's past and 
lengthy criminal record fails to convince rne that his association 
with the alcoholic beverage industry would not.be contrary to the 
public. interest~ · 

The petition, therefore, is denied. 

Dated: September 29, 1941. 

ALFRED E. DRISCOLL, 
Commissionero 

3. MOHAL TURPITUDE - ROBBERY AND HAPE INVOLVE MORAL TURPITUDE. 

DISQUALIFICATION - APPLICATION TO LIFT - ASSOCIATION WITH 
ALCOHOLIC BEVERAGE INDUSTRY CONTRllHY TO PUBLIC INTEREST BECAUS.E. 
OF PAST RECORD - APPLICATION DENIED. 

In the Matter of an.Application 
to. Remove Disqualification be
cause of a Conviction, Pursuant 
to Fe~ S .. ·33: 1-3.1:. 2 •. 

Case. No. ·174,,, 

'\ 

) 

) 

' ) 

-. -.. - ·- - -) 

BY Tfl~ COMMISSIONEE:. 

ON HEJL.liING 
CONCLUSIONS 

In. 1928 or .. 1929 petitioner was convicted of attempted 
robbery ·and placed .on: prohation for t.vvo years; in ·1929 he was con
vict.eel· or· assault ahd bo.tt.ery ·and fined $25.00; in· 1930 he was .. 
arrested on. a charge of grand larceny (later dismissed)·;" in 1931 he 
wo.s arrested ·on char:ges of b.eing a suspicious· person and driving · 
·without ·a license. and vvas fined $100.00; during the sam·e year he was 
arrested on ·at.·.least.'. four other occasions on: charges. of obtaining· 
.goods ·.by· fals.e pre'tense (dismissed),. fraud .. '(no record of disposi- · 
tion) J assault.. and .batti::;ry (dismissed:), and counterf:ei ting (dis~ .. 
missed); in 1932 he was arrested as a suspicious person (su~picion 
of robbery)· and .was given n suspended ·sente.nqe.; during the same 
ye.ar he. was ·c ... ohvicted of uttering a bad d1ecl{: and robbery· (a crime· 
involving· moral turpitude)· -and re.ceived an ·aggregate Stjntenoe of two 
yci"ars I.'. .imprisonment; the same yenr he wns convi.cted ·of rape .(ano-ther 
crime- involving ·moral turpitude) nnd sentenc·-ed·.to serve :a· .three y.ear 
term commencing· -immediately ,upon the expi.rati·on· o.f the· beforernen-. 
tioned two year term; in 1936 he was convicted of consorting with 
criminals and was fined $10.00. 
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The New. Jersey State Prison reports· that petitioner's -conduct 
whiTe in that .. i.nstitution vvas unsati·sfactori o..nd that on seven oc-

· ·casions. he violated the prison rules. 

. While_ it does not appear tnnt pet.itioner ms. been conyicted 
of any. cri1n·e vvi-thin the past five .years,· he is not Emtitled, on that 
score alone, to have his disqualification removed. Re Case No. 178 2 
Bulletin 478, Item 12. Removal of disqualificationis discretionary 
and that discretion will be exercised only ~,vvhere I am satisfied that 
applicantts rehabilitation has been such t at his association with 
the.alcoholic b~verage industry will not be contrary to.the public 
interest,~ · 

Petitioner ts record, ·which is highly indicative of a criminal 
propensity,. is.so.extens1ve and comparatively ·fresh that I am un
willing, at this .time, . to j sopardi ze· the public· interest by removing 
his d-i.sqµ.alifj_ca t-ion·. 

The petition: is denied. 

Dated: September 29, 1941. 

ALFRED E. DRISCOLL, 
Commli s s ion er·. 

4. DISCIPLINARY PHOCEEDINGS - SALE OF 1i.N ALCpHOLIC BEVEHAGE TO A 
MINOH .,.. HEHEIN OF MUNICIPAL ADMINISTRATIOl'J OF DISCIPLINARY. MATTERS, 
HECOlVIMENDED MINil!fUivI PENALTIES, AND HElliIISS ONS FOR GUILTY PLEAS -
VANISHING PENALTIES. DISAPPROVED. 

Florence R. Morey, 
·Town Clerk, 
Belleville, N. J. 

Iv1y dear Miss Morey: . 

September 26, 1941 

I _have before me staff report and 1 our letters of September 
11th and 15th re disciplinary proceedings cpnducted by the Board of 
Commissioners ago.inst Max Kraus.9 T/a Kraus Liquor Shop; 562 Union 
Avenue, charged with sale of a bottle of ·wh~skey to a minor.? and 
note that his license was suspended for three days. 

I understand from the staff report and true copy of ''excerpts 
of minutes". that the Boc~rd of Cormnissioners found the licensee guilty 
and imposed a ten day. suspension;. that, immecliatoly thereaft21; three 
days of the penalty ·were .remitted because t~w licensee allegedly · 
pleaded guilty; :thut:another three days were remitted because the 
minor,. although s.eventoen .years· of age,. was I o.lleged to appear .9 by · 
reason of his weight µnd height, to be 6ver1· twenty-one, ·and finally 
still another day .was rf.m1i tted .because, ·of th(:; :license.er s previous · 
good reputation~ This is a curious proc~d~re ~hich, if f6llowed in 
other _cases,·might.very well_lead to.·disastrous ·results. 

Furthermore, after the.ten.day penalty. wo..s contracted to .. 
thr se by . the s_erie s .of· remissions, it· was. made · effective .commencing on 
September 16th - ·which was Prirn.a.ry Electi.on Day and on :which no alco
·holic beverage$. could be sold at retail· by any licensee until· 9: 00 
P .M:. (Daylight Saving Time) o .. Th~s the. apparent· suspension ·for three 
days merely deprived the licensee of.tyvo days• business. 



BULLETIN 479 PAGE 5. 

Well, well! Now you see it and now you don't - a ten day 
suspension settled for two! Thatts no way to control the sale to 
minorsJ 

, _ It is ·all ve-+.y well to remit .. a portion of · a penalty· for a 
guilty plea, but.such remission is properly given only where a bona 
fide guilty plea has saved this Department and tht~ local issuing au
thority the time and expense incident to the preparation of· n case 
and the conduct of a hearing. In this case apparently it was neces
Scfry--to have a hearing. Two witnesses were called for the prosecu
tion and nine for the defense. Furthermore, it is difficult to 
ascertaitj wncthe~ or not in fact the licensee did plead guilty. 

'' 

In.my opinion in_case.s of this particular-type, it is not de-
sirable to remit for any other purpose than for a bona fide guilty 
pl-ea. The_ niinimllin ten day penalty- for the sale of alcoholic bever
ages to minors is to-be imposed only in cases lacking aggravating 
cir·cumstances. The- fact that the minor appeared to be of age, and 
that the license'e bore a good reputation were- reasons why this li
censee was entitled to the minimum penalty of ten days .rather than 
a suspension of .greater duration. -

I realize ·that cases of this type present d-iffic·u_l ties which 
must necessarily trouble conscientious local issuing authorities. 
On the other hand, I know that it will be dangerous for all con
cerned if we whittle away the minimum penalties recommended by the 
Department. Licensees must be constantly on their guard against the 
sale of liquor -to minors. In their business they assume many re
sponsibilities not ordinarily assllil1ed.in other lines of endeavor~ 

Will you please bring this letter to the attention of the 
Board o.f Corn.missioners. -

v-ery truly yours, 
ALFRED E. DRISCOLL, 

Commissioner. 
\ 

- . 

5. MORAL TURPITUDE - MAINTAINING A DISORDEHLY HOUSE AS PROPHIETOR 
OF A BOOfil!IAKING ESTABLIS.ffi\/IENT INVOLVES MORAL TUHPITUDE. 

DISQUALIFICATION -_APPLICATION TO LIFT - noon CONDUCT FOR FIVE 
YEAHS AND NOT CONTRARY TO PUBLIC INTEREST - APPLICATION GRANTEDo 

In the_Matter·of an Appiication) 
to RGmove Disqualification be
causci bf n Con~icti6n, Pursuant ) 
to Ro S. 33:1-31.2. 

) 
Case No .. 168. 

) 

BY THE COMMISSIONER: 

ON HE.AHING 
CONCLUSIONS AND ORDER 

In 1935 petitioner, following n police raid upon a horse 
race petting and bookmaking est·ablishment of' which h8, admittedly, 
was one of the proprietorsj pleaded guilty to charges' of maintaining 
a disorderly house_ and was sentenced to pay a fine of $5000000 Peti
tionerr s crime, under these circumstances.? involved moral turpitude. 
Seo Re Case No. 239, Bulletin 305, Item 9; Re case No. 2832 Bulletin 
337, Item 14. · 
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... Mor .. e .. than five yea,rs 11av:Lng elapsed since the. date of the 
.convic.tl.ori·;' .::P.e·t_it~o:rie~- nqw seeks, in this ·proc~eding and pursuant 
t·o 'FL. s".· .... 33:1~3:1.2.,: to remove. the statutory· .disqualification result-

. ing frorn ;such -eonvJ.ction .. _ · · 
! . . .. . . 

· ~ ·Ad: ;eviO:enc·e that he h~s· conducted himself ·in. a iavf-ab:.Lding 
tnit'nnor' .sinc·e t+:l:s :.cortvictfon, petitioner .:Produced·; a~ cha.'racter wit
nessq·s-,i :tpe Mayo.r :of the municipality wherein he liv.e.s, and·a 
busines·sriian,· who: have lmown him for 25 and 6 years, respecti voly o 

Both men te.stified_ tha.t . p.eti tioner •.s reputation i~1 tl}e community is 
gq~qd: · .. a±id: ~t.h_at, .in their· c:ipinion, it would not b.e J1armful to the 
p~liLic· _inte.re·st to all.ovif him to bec.omc. engaged in the liquor industry. 
'.Another ·perspn who has known .the petitioner for some twenty .years,_ 
and· "Wh(r"is'. presentiy employed· by petiti·onert S wife, al.so: appeared· as 
a" c,hq_rac_te.r. wi·tncsso B.ecause_ of his. interest,. his te.stimony, while 
fay'oraple _t~- the· petitiorie_r, has had no weight in .this proc~eding •. 

: . . . . . . 
. . 

The Chief of Police of the municipality wherein petitionor 
resides has certified thnt his records disclose no arrests or com
plnirits against p·otitibner within the pnst 'five years and. thnt 
pc-ti tioncr is not the subject of any· pending· inyestiga tion~ or re-
por~s·... · · : · · · · 

Iri ·vi~w of ih~ tavo~abl~: chara~t6r testi8mzy An~ th~ repo~t 
of the Chief : of Police,. l would,' \mder: ord·inci:ry cir_cwnstni1.ces, . con
clude ·t11a·t · petitioner, ·since h1s conviction, hc.1s been· leacling a 
lmv-~b~ding. life. and w~:rnld lift his d~squnl;Lfication .. 

It appears,, however, that since_ 1938 petitio:i1er' s ·wife, 
along with an0ther per_so.n,, pas been the owner and opera tor of a road
side restaurant busi.ness.; ·.It appecLrs 8.lso that petitioner loaned 
some money to his wife ~pd o.ss_istec1 hi3r in the op_eration of the res
to.urant up 1mtil June· J.941; when a· liquor license was gr_anted -to 
p2titioner 1 s wif .a and the oth8r co-owrier of th..:: business. -· Question 
arises wh(;}ther peti tion0r:; while disquf?.iified, ha$. be~n. ass 1-)Ciated , . 
vdth or·_.e·ngaged in the .... ·liquor business .·since.,Jurn:; .. 1'$41, .in violation 
of the Alcoholic Bever~ge · Lmv .. · ·· · · · · · · · ·" · 

· .At ·the· he.aring· p:eti ti'orier _, ·while:. a(i1ni tting having·.· io2neci 
money to hi·!:>' wife- and· having· assisted· her in· the operation of the 
restaurant prior to the ti1i:1e:; that it .was _licensed, testif.iec.l tpq.t .· 
he is not an owner of that 'business; th[.i. t ·s'ince. th12 ·gr an.ting of. the 
liC1_uor licens.e, .. ·in Jµno 1941, he h~.i.S. ·taken no· part'. in tho rl!,staurant 
busine.ss; tho.t h.<:;: :i·s ·now nasking for this removal: s.J I can hqlp her 
(hj s wife) out. Tf"• . " : .·. .. ... . . 

Subsequ.ent ·and independent investigation by :this~ Dcpartn1ent 
tends to corroborate peti tioncr 's· testimony that he is not the owner 
of the licensed business o.nd that he has not taken o.ny part in the 
operation of the business since the acquisition of the· liquor.li:_ 
cense .. 

: .· ..... .··. 

. . _I conclu9-E;~_ .i :ther~efore.,. ftum all -uf the' evidence,. that.·;pe~i-
" ti.oner· tw~S'. cond.µcted. himstdf in a 10v1~abid:Lng .mai'h"l.er .for at least 

·· five yehr·s .lnst· :·nast anci "that· h:ts ·association wi tl1 J~he alcoh9lic 
. . .... ,. ' . J: .. •.· .. ,. : . 

. bev<;;;rags: industry vy:i;ll:_ not. be c6nt~a~y to ~ th2 puplic interest. 
·~ ·.. . . . . 

. . . . . ... •'. ' ....... 
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.. AcGorcU,.ngly, -it is,. on this 30th day of September, 1941, 

_ ·QHDEHED, thnt petitioner's sto.tutory disqualification be-
- ca.use· .of' the. conviction described herein be and the snme is hereby 
~ifted, in accordance.with the provisions of R. SG 33:1-3102. 

ALFRED E. DRISCOLL, 
commissioner. 

6. MORAL TUHPITUDE - RECEIVING STOLEN GOODS AND MAINTAINING A 
·.DISORDERLY HOUSE AS PROPHIETOR OF A BOOKMAKING ESTABLISlliv1ENT 
.INVOLVE MQHAL TURPITUDE .. 

. DISQUALIFICATION - APPLICATION TO LIFT - GOOD CONDUCT FOR FIVE 
YEARS AND NOT CONTRARY TO PUBLIC INTEREST - APPLICATION GRANTEDo 

In the Matter of an Application 
to Remove Disqualification be
cause of a _Conviction, Pursuant 
t9 R. S. 33:1-31.20 

Case No. 169. 

) 

) 

) 

- - - - - - - - - - - - - - -) 

BY THE COMLIISSIOlJEH: 

ON HEiillING 
CONCLUSIONS AND ORDER 

In 1921 petitioner 7 while 19 roars.of age, was convicted 
of receiving stolen g6ods (automobiles) and was sentenced to im
prisorunent for two years. In 1935;i ·following a police raid upon a 
horse :race betting and bookmaking establishment of which h~, ad
mittedly, was one of the proprietors:; petitioner ploaded guilty to 
·charges of maintaining a disorderly house and was sentenced to pay 
a fine of $1,000.00. Both of these crimes involved moral turpitude. 
See Re Case No. 67, Bulletin 345, Item 7; Re Case Nao 292 2 Bulletin 
344 7 Item 12 (receiving s tolcn go1:ids); Re Case No. · 239, Bulletin 
305, Item 9; Re Case No. 283 1 Bulletin 337, Item 14 (gambling house 
proprietor). · 

. · lVL?re. than five ye.ars having elapsed since the date of the 
c~.mviction, pP-titioner now seeks, in this proceeding and pursuant 
to R~ So 35:1-31.2, to remove the statutory disqualification re
sul ti?g from -such. conviction. 

As evidence that he has conducted himself in a law-abiding 
ma1~1er since his last conviction, petitioner produced as character 
witnesses the 1viayor of the municipality wherein he lives, and an 
attorney at lo.w, of the same corw:imni ty, who have knovm him for 25 
and 10 ycars, respectively.". Botp testified that petitio"nerts repu
tation in t_hO_:·.GOfJ1imnity 'is good .and that, in their opinion, it would 
not be· _h:J.rrnful. to· the·· liubli"c interest: to allow him to becori1e e11gaged 
in the liquor: . .:industry. · Another person, who has knovm the petitioner 
for some 20 y~ars., also appeared. as a chnractE;r witness. The testi ..... 
many of this. _witness:, who admitted. b~.ing dn the employ of. petition
er ts wife, _has, because of his int~restJ··no weight in this pro
ceecJ.ing. -Re Case No. ~68, BUlletin 479, Iteri1 5. 

The ··chief of Police. of the r.mnicipality ~vherf;in 1J'eti tioher 
reside.s. has certified that· his records· disclose no· arrests or c.orn
plaints agairist petitioner within the past five years anJ that peti
tioner is not the subject of any pending investigation..or complaint. 



I 

PAGE ~ BULLBTIN '479: · 
M• .·.,_ • 

· .. In vie.w of the favor.able .character .. testimony,. ~1nd .. the report 
of thb 'chief· ·bf"'Po1'ice, J:" ·would; uncfer ·a rCiinai~·y ·ci~cumstances, ?on
clude. tho.t .. petitioner· since ;·his. last conviction, ... J1as.·_be.~n .leading 
a ;iaf-~nbi¢1in'g:'·.11t~·'.: an4" woulc+,:' li~:(ic :~Ji,$.· ·?-:t·sq'uallfi-cati.on •. Quest~:an 
arisesJ· ... how~ve,r;,. ··as in Re Ca.se-;- No.,, 168,-: supra,_ . .t_he·· facts 1.:-md circum
stances ·'of \vhich are"·c1os2ly related to the instant proceeding and 
which was heard: at: _the _same. time!) whether peti tioneI', while actually 
disqunlified; .:ha~ ·:p:een'.·.-engaged. as an employee or princip2.l in a 
liquor business; . iri .. v:L6la.ti6n of the Alcoholic Beverage Law • 

. '.I~ q;pp~q:r_s ,. :thqt "p~;t~ttonq~,.-~:s..: wif~ ,- . et];ong .. wi-tJT~: thG wife. bf 
the pctit~o.4e:i:.:',.~~n:·\-He :Case No.. 16-S.2_. suprt:h Jmve ·peon, ,since -1938,_:- tho 
owners ahd ·'015erators of a roadside restauran.t.:·hu.$iP8Ss,;.·.that.·peti
tioner loaned to his wife some of the money vvi th which she entered 
th8 .. -ht+sine$Si' .·that .. dµrin,g. tbe · per-iod :~vh~m. tl·~e restaurq.nt was· .. unli
cens.~ci. -~9:r- ~t4e:: sat~ . 9r,·: liq11qr~; ."pett.~~qi18r .·wp:s>-,_qnployed ;on the .·prem
is(fa' ·as. 'cashie:t" . arid 'kitchen helper" 

.... 
. ·. . :. ... ~ : . . .. . 

. Subsec~uent investigation by this Department- .t~nds to show 
that poti tt,mw:r .-is .·.not an owner o:f tµ_~ re.staur~mt .. -1::nisiness and that, 
since: ti+~ ~,¢.ctui~s-fti.on of: ,the liq-qcir license in J-une. 1941,. ·he has not 
been ~~plo~~d iti 6i.iss6diated with tho licensed business. 

I conclude, therefore, frow o.11 of_ the. evidence, that peti
tioner hns conducted himself in a 'lnw-nbiding mann0r for at least 
five yenrs last past and that his association ·with tlie · c:+lcoJwlio bev
erngG industry vvill not be contrary to the public interesL 

.. •· ..•. ·, .·. 'Accqfdin,g;t:{,·· .~t i~;. op.·t~i'S 3Qth :chi 'of. sept ember, 1941;. 

Oll_DERED·.,. .. t):-ia t_-... p.1::.;f.itI~orier.f s·' .. '8.t.ahrt;o1~y' .'·d:i,squalir'ica ti.on· bee.a use 
of _the ... c;onv:tctibnJ~ "·d_e·s·c~ibed: Jier-.e;in · b'e ·-and the: sanie, is ·_hereby: lifted, 
in ac~cordan,~·p: ·wi ;th. tb.0 :ptovi_.sichis' .. :.6f_ ~lt'!. ~.S:.:. 3.3: ~~31;. 2.. . 

:. . . . . . ' ~ ' . . . ·.. .. .: . . . . , . . .. ;. ''·· ,,. .: .. . . . . .. :. . .. :~ . . :•. . ,,. .. . . 

..... L ... . ·. 
~. ~ " :·. . ~· ...: ·: . .. .:.. :· ~ ...... . 

\: : . '-· < :· ALFRED rt:'.· . . DRI'SCQLL' 
, (.. · _·· · - .·cqp1111iss~onc~r.·. · 

_,,....... .,··.· .. . ,. ~ .. ·~' : . : ........ '-• -·- ..... 
' .. ; .· '. : --~ . . ' ··: _: ' __ ;· ·~ '. 

. ; ; 
. ·:.;, 

7. RETAIL LICENSEES - lVIAY HEFUSE TO SELL TO WHOM THEY WISH EXCEPT OlJ 
ACCOPNT Of. RACE, . CREED 9n .CQLOR -: .HES:P.ONSIBILil11:, FOB. PhOPEB CONDUCT 
OF PHEM!SES CONFEIW HEASUNA13LE- .DISCHETION. IN·- CHODSING CUSTOMEhS. 

' • - • • • : - • ...· • • :) .. # •• • • • • -· ' • 

Mr!. Thoinas .. M., 'J'.9µ1~:, .. : 
we: ~t.:: ·:o:r_·a1~~g .. ~/,. : •. }:] • : : ·~r <: ·" , ... 
My .e;le·aJ' ~Tr .• : ;To~i-h;:_:'·; 

':, '· • I ~ ' 

.· "·· .. 

v . •• : • ~-: •.• 

·: < - • .~ :- : 

:-_ · .. _,·-. .! '"• . 

: . . ~ - ·. '· ' . ~ '• 

Septomber. 26, , .1941 

. '. i 

. , .. -· · Th:Lir ~wi.1i _{l~kl~~:»~vi~dg~ .·:r1~c.~.lpt ~r . .Y.oµr .. -lf) .. t_ter ·of se,pterub.er.· 
24tJi in .v.~h_i:c~::Y-'_:ov .. ~:s,k)11e. tq": s:~t.:t10,.o:.tr1.enq~y ar_gum.ent in which: ··. 
"A contends. thq:t· O:~y·,. _tav·el;'n proprieto~ is wi t+1in ·hi .. $. rights to. re
fuse· to· s.~rve ;:i11.y·, ·per·$'0~1 .. ~:ie. cl'.~1e_s i1ot '_ qar.e .t? _ev~2n :thq:ugh t.hat person 
never Pl."oke ... _tthy · 1aws, \itas .. :LrC goq_cl' he.al fh., .. an_cl was:. of_· c;i . t~mp0ra.te .... " 
nafai:h3:··r·e'lp.~ive\'to: dri'p;k,_" ·-wh:j_le.,:. "B,· he:lfev~,$ ~l.1.a~ .under. stc:tte .. law· 
the ta.'vern:· .. owner .. must:. ·51211.· a .. d.fi.ril~": to. N1Y p.e~so:0.· of .gqod, .. health .. and·
habi ts who asks for it provicled he fs sobe·r;.: t1h.a.-· 1a:w· aoidfrig. n 

-;' .' . '_ .~ ~A\~ins .J' .. , ·:~Subj q b:t ~ . hb~v·~~·~~ ~. ·t·~ 0~_1_e . vc~y . i1i1por.~ant obs srva ti on 
heroinnfter·-' set 'for:th. · .·~- · ·,: ·· ·· ... _ · .. .. , : ,. · 

' •t ' •' > 0 ' ' '- ' ~ ' I • • ,.:.. ', ' ' 

-· ; . 
.. -. ·" . : ·~ ' ' .. , .· . - '.·-·' +--· .. •'' 

·--. 
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. A tavern owner has the right· to refuse to ·sell in any given 
case provided such refusri1·to sell is not ba~ed upon ~ome p~ejudice 

·against race··, creed or color. ·rn other. words, the licensee must of 
ne~sssity· be the ~aste~ o~ ~i& taveino 

. ~·The reason for this ,is that tavernl\:eepers, like all other 
·liquor -licensees, are ·required by our lo.w· to assume tre~men~_ous ·re
sponsibili ties·o · They ar·e not perrni tted to sell to minors .9 · they may 
not sell to· persons vvho are ·intoxicated, and, among many other re
requirements, they must keep order on the.licensed premiseso It is 

··no excuse for a violation of any of these that tho licensee may have 
guessed. that the purchaser was over twenty-onej 01" was sober' or 
that his custorn.2rs woul.ci mc.intair.i; the de.cot·um reasonably to be ex-
pected of growll' nien and women. . Liketvi~)e, the licensee must assume 
full responsibility that hj.s- liquors· are as represented on the lab.els 
on the bottles from which they are ·poured$ Since the tavern;keeper 
is solely responsible in the event of a violation, it is but fair 
that he be given wide di~cretion to determine whether or not'.to sell 

·to any particular persono 

·The ·only lirni tation upon the disc.retion thus given to the 
tavern.keeper is that imposed by the Civil Eights Act, which forbids 
discrimination based on race, creed or color. Discrimination of 
this type is outa 

It.· ls the exercise of this broad discretionary power whic.h 
perrr1i ts a licensee to refuse to Soll WheTe he has reasonable groUildS 
to believe that service of alcoholic. beverages will ul·timately re
sult irl arguments,· bravv'ls.? dru.nkenness or disturbances offensive to 
otlBr patrons a 

It i·s to be ho'ped that taproom owners generally will realize 
the advantages· to.be derived from a sensible exercise of this 
discretionary powet~ 

Very ·truly yours, 
-.ALFEED .E. DIUSCOLLJ. 

··Comrnissioner ~· · 

8. EI"IGIBILITY - . SALES OF ALCOHOLIC BEv8HAGES TO A- LiINOH ·- SALES 
DUHING PEOHIBITED HOTJHS - NOT MOH.AL TULPITUDE - APPLICAN':I1

' NOT 
DISQUALIFIED BY SUCH CONVICTIONS., 

September 30, 1941· 

Re: Case No. 388 

_ApplicaLt seeks to· b~·advised·whether he is disquQlified· 
under h .. S. 32):1-25, 26· (by reason cf conviction ·of a crime ir1voly-
ing morctl turpitude)· from holding a lic{uor license or working. for ·a 
liquor li<S!ensee in this State·.. '' 

In 1~38 applicant, who at that time was the holder of a 
plenary retail ·consumption license, was convicted in. a criminal'· 
court of sellin·g · liquoi~ to a· minor, in violation ·of the Alc9holic. 
Beverage'Law (h~ B. 33:1-77), and was sentenced to pay a fine of 
$150.00. A few mbnth~ later, in 1939, he was convicted in police 
court of selling alcoholic beverages during probibit~d hours, in 
violation of a municipal alcoholic beverage regulation 3 and was 
fined $50.00. 
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As regards th8 conviction for sale to a minor,· the r0cords 
of.-.. tpis Department discio.se tna:t applicant served a highball to a 
seventeen year ·old girl who was seated at a table ~n his tavern with 
two male companions. Departmental. files further· "disclose that ap
plicant's wife.? with the apparent knowledge of applicant, prepared, 
for this sam'.2 trio, several oth~2r rounds of .drinks which she per
mitted t.he inir1.o~,. who purport~d to be a fr,iend ·of .applicant's fam
ily, to ~ake fr.om th::; ba.r and· serve· at the table where she ·was sitting 
with her fri~ndso 

Gener.ally, and in the absence of aggravating circunis tances J 

a single violation.of the Alcoholic Beyerage Law·does not involve 
moral turpi tucLe. He Cas·e No. 367, BullGtin 4L17 J Item 7; Re Case 
No. 3662 Bull~tin 445, Item ·10; R~ C~sc No~ 3619 Bulletin 441, Item 
L\... While any. sal~ of liq_uor to a seven ts en year old girl is, in 
i ts8lf, _ _.highly reprehensible, the circumstances surrouncling the 
above"described offense were not, und~r our decisions, of such a· 
character as to warrant the conc.lusion that the element of moral 
turpitude was invo1ved. See Re cas8.NOo 273 2 Bulletin 31.S, 'Item 9. 
Since the convicti6n occurred prior to the enactment of P.L. 1941, 
Chapter 97, applicant is not disqualified by_the provisions of that 
amondmer;i.t. He Caso No. 375, Bulletin 465, .Item· 8;· Bulletin 460, 
Item 10. · 

The conviction in police court for violation of the munici
pal alcoholic beverage rcgula ti on was not a convi·ction of a. "crime" 
within the.meaning of R. S. 33:i-25, 26. Re C~se.No. 382, Bulletin 
46.3,. Item 9; Re .·case No.· 361 2 supra; Re Case No. 314'> Bulletin 393, 
·I tom 9 •.. Hen.ce, no disqualification therefrom ~esul ts .. · 

It further appears that separate disciplinary· pro~~edings 
involving, essentially,. the same charges vihich formed the basis foI· 
tht~ above mentiomx1 convictions, were .instituted by this Department 
following both c·o'.nvictions. On the ·-first occasi.on (sal\.:: to minor) · 
applicant's license ~as, in effect, suspended foi forty·dajB.· The · 
second time· (sale d.uring prohibited hours) his license was suspended 
for the bnlance of its term (May 4, 1939 through June 30, 1939). 
Thereafter the local .issu.ing authority refused to renew applicant's 
license.and he has held no liquor license since that time. Th..:; ad
judications of guilt in the disciplinary proceedings instituted by 
thj_s. Dopartrn.ent,- however, are not convictions of crimes within the 
rtF;aning ·of Ro S.· 3~:1-25, 260. See Re ·Haney., .Bulletin 283, ·Iteiil 5. 

It appears from th~ foregoing ~nat appiicant has:ri~ver been 
convicted of a cr.ime involving moral turpitude. It is recommended, 
ther:3fore.:> that he be advised that he is not disqualifiecl by reason 
of the before-mentioned convicti:Jns and adjudications. from holding a 
liquor license or being employed by a .. liquor licensee in this Stato. 
Wheth2r, in view of.his past record as a liquor licensee, and d~spite 
his eligibility under the statute, he is a"fit person t~o hold a 
liquor license, however, is a matter to he decided by the local issu
ing authority iri ~he event ·that he again makes application £or a 
license o - · 

APPEOVED~ 
ALFH~D' Eo DHISCO_LL, 

Co1mn,issioner. 

\ 

Edward J. Do~tonj 
Deputy Corrnnissioner 

and'. Counsel. 
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ACTIVITY REPORT F'OR SEPTEMBER, 1941 

TO: Alfred E. Driscoll, Commissioner 

ARRESTS: Licensees - - - - - - - - 1 Bootleggers 
Total number of persons arrested - - -· .;_ 

SEIZURES:8tills - l to 50 gallons daily capacity 
· 50 gallons e.nd more daily capacity -

Total n1unber of stills seized 

25 

4 
-,2 

PAGE 11. 

26 

6 
Mash - gallons - - - - - - - - 4480.15 
Motor vehicles - Trucks - - - -

: Passenger cars - - - -
Tot·a.1 hurilber of motor vel1icles seized 

Beverage alcohol - gallons - """ -- · 

- - - - 2 
2 

Brewed malt· alcoholic beverages (beer, ale, etc.) - gallons - -
Wine - g&llonS' - - - - - - - - - - - - - - - - - -
Distilled alcoholic beverELges (whiskey·, brandy, , etc.) · ..., gallons 

RETAIL Number of premises in which were found: 
LICENSEES:I.llicit (bootleg) liquor - 12 11Fronts 11 (concoalod ownership) 4 

Gambling devices - 19. Improper beE~r te..p markers - 0 
Prohibited signs - 10 Stock disposal permits nee. 21 
.Unqualified employees 109 Other types of violations - 6 

Total number of pr.8mises where violations VJ"ere found - -· - -
Total number of premises inspected - -- - - - - - - -- - - - -
Total number of unqua1ified i:.;mploy~es· fou~d 
Total number of bottles gauged -

STATE. Premises inspected - - - -- -
LICEN~~ES:License applica~ions investigated - - - - -

4 
16.0 

13.59 
52.16 

772.30 

176 
1780 

148 
15,511 

69 
9 

COMPLAINTS: Investigated, reviewed ~:l.nd ·closed - 246 · 
. Investigation assigned, not yet completed - - 537 

LABORATOB.Y:. Analyses made - - -· -- - . - · - - - - 161 
l.lS.hak:e-:-UP" case:3 (alcohol, YJ&ter· and: artificial coloring) 10 
Liquor found to be not genuiP:-e as labeled· ..:.._ - - - - - - - 22 

IDEI\JTIFICATION. 
:BUii.EAT.T: .Cril!l.in.al. fingerprint i~entifi.ca tions made - - - - - ..... 26 

Persons fing(~rprinted for non-criminal purposes - - - - - 57 
Idep.tif:Lcll.tion contacts vii th other enforcement agencies 214 
Motor vehicl.e·. iclentificatictie,· vi·a· N. J·.· StntEj Police Teletype 62 

DISCIPLINAR~ PROCEEDINGS: 
. · Cases" tra.nsmi tted to municipalities 

Cases instituted at Department - - -
CANCELLATION PROCEEDINGS: 

HEl$.INGS -HELD AT DEPARTMENT: 
App .. eals · . -. 7 · 

. Disciplinary Procqedi.ngs -15 
Seiz~res. 6 

~otal numb8r of hearings held 

Eligi b.ili ty: 
·Application.for 

·special peJ;'mit 

-16 

, 
._,. .L 

PERMITS 
ISSUED: 

Unqualified · e1~pioyees 
Solicitors - - - - ·-

-: Social affairs - - - -
Hoine· ·manufacture of wine ~ 
D:lspos~l of .alc~hoiic"bpverages -
Mis6e1ianeous. permit~"· ;_ J ~ - - - - -
lotai. nw~bet' or· permi·ts issued. - - - - -

/ 

. Respectfully s1.,lbr.1i tted; 
l~. · W •. Garrett " · · 

Chief Deputy c~rid.ssioner 

19 
5r 
0 

45 

482 
89 

266 
183 
100 -
133 

1,255 
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10.. DISCIPLINAHY PHOCEEDINGS -- FHONT - FALSE STATEl)IENT,S IN LICENSE 
APPLICATIONS CONCEAI,ING THE INTEHEST OF ANOTHEE - AIDING AND 
ABETTING A NON-LICENSEE TO EXEHCISE THE EIGHTS AND PHIVILEGES 
OF THE LICENSE - EXERCISE OF SAID PHIVILBGE BY A NON-LICENSEE -
BOTH PAHTNEHS QUALIFIED - NO APPARENT FHAUDULENT PUHPOSE on. 
INTENT - SITUATION COHHECTED - 5 DAYS 1 SUSPENSION .. 

In the Matter of Disciplinary 
Proceedings against 

NICHOLAS PROTOMASTRO and 
JUSTINE PROTOMASTRO, 

T/a HUDSON RECHEATION, 
38-42 First Street, 
Hoboken, 1J .. J 0, 

rlold~rs of Plen~ry Retail Con
·sumption License C-128, issued 

. by the Board of Commissioners 
of the City of Hobokeno 

) 

) 

) 

) 

) 

) 

) 

CONCLUSIONS 
AND ORDER 

Nicholas Protonmstro and Justine protomastro, Pro Se .. 
Robert Ro Hendricks, Esq., Attorney for Department of 

Alcoholic Beverage Controlo 

BY THE COM1.HSSIONEH: 

Licensees pleaded guilty to charges alleging: (1) that in 
various applications for licenses dated between October 31, 1936 and 
July B, 1940, Nicholas Protomastro falsely stated that no oth,er in
dividual had any interest in the respective licenses applied for, 
whereas Justine Protomastro had such an interest; (2) that between 
November 10, 1936 and June 24, 1941 Nicholas Protomastro aided and 
abetted Justine Protomastro, a non-licensee, in exercising the 
rights o.nd privileges of a license(;; and (3) that Justine Proto
mastro, a non-licensee, exercised said privileges. 

Defendant, Justine, is a sister-in-law of defendant, 
Nicholas, and both appear.to be fully qualified to hDld a licenseo 

The file shows that both:defendants have been operating 
tho licensed business, as partners, since November 1936~ that on 

·Juno 24, 1941, after our investigators advised them that the li
cense should be in both names, the license then held was trans
ferred to both defendants and renewed in both names for t11e current 
fiscal year. 

In a statem9nt given to our investigator·s, Nicholas Proto
mastro alleges that the only reason the various li.censes were taken 
irr his name alone was because he nwas advised by friends not to 
hav,::; a woman's name on license. 11 Of course, the nmi1es of all pa1· t
ners must be disclosed ·in applications so that issuing authori ti•2s 
rnay pass upon the c1ualifications of licensees o The. only ml tiga t
ing circumstance J. her2, is that the wonian seems to have been quali
fied at all times to hold the license. 

The cqr~~ction of the situation is not a defense but goes 
only.to .mitigation of ~ny penalty that may be imposedo Despite 
the .licensees_t _prompt action after:· the violation vvas called to their 
attention, tlJ,e f3.ct ,remains that the licensee, Nicholas Protomastro, 
did swear falsely in his license ap~licatiDn and that the licensee, 
Justj_ne -Protom~stro, did exercise the privileges of a licensee. in 
th'3 absence ·as. such u.· license .. 
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In cas~.s. involvin'g. p.11 .. µrldisclos·;ed par.tner, . t·ne·· _mini~num. ,sus
pension has bee11. 'ten" days where·' the undisclosed' partner' vva~f dis.qual
ified by reason of non-residence and - the vioJa.tio.n, upon._ discoye;ry,. 
was immediately corrected., Re Casagrande; BiJ.l_let'in $96, "Item 11.. : : 
This caseJ however,., lnvolves part.ies fully qualified' and related 'to 
each other as. well as a case wher'e the situation has: been corrected. 
I shall, 'th~ref6~~;- suspend the lic~nse for.rive d~yso·. · . 
Cf .. He DiGiovanni, 'Bulletin 401, Item 6; He ·sovva2'':$·u11e~.in 43?j Item 
9; He s.chauchulis 2 Bulletin 44:3, Item 7. .· .. . ". 

Accordingly, it is, on th~s ?)O_th..~a .. Y::, __ of' .... Se:pt~mbe~ .. ~ 1.941, 

ORDERED, that Plenary Het,ail Cohsun1pt:lon ·1rce,nse'. ·C-:)-28, · .. 
heretofore issued by the Board of. Commi.sstone.rs of .the Ci.tY. of Ho."'.'."" .· 
boken to Nicholas Protornastro and Justine Protomastro, T/a Hudson 
Recreation, for premises <58-42 Fir.st Str.e.et_, :)~Iopoken, be .. ?-nd ,_sanle is 
hereby suspended. for a ... period ,of five' (5) d'ays' _cmnrnencing o.ctober '6' 
19 41, at 2 : 0 0 A .. £JI .' ~. . . . ·. .. . . . . . . . . . . 

ALFRED E. DHISCOLL, · ... 
Conunissiorie·r o · 

~ ·. ~ .. . . 

11. ELIGIBILITY .-:- .. POSSESSION .OF LOTTERY SLIPS · AS .... MINOH EMPLOYEE OF 
GAMBLII;JG .EN~EB'J?R.ISE: ~JJ()T' MOR.AL TURPITUDE - A:pp:1rcAI\JT ~w+.: p~s
.QUALIFIED BY. SUCH CONVICTIONS ... 

Re: "Case No.· 392. · 

:In ~~bt~~ry.l946-~p~licant ~as.co~vi6~e~·o{.pos~essing. 
lottery~ ~lips~. fin,e4 $150 .. ,oo a~id 'plac.ed on probatio11. for two. years 0 

In Apti1_l941, he·~a~ ~gairi'c6nvi6ted ori two·~h~rges 9f po~sessing 
lottery· sl].ps .: an·~ sentenced" to three~ 111011t~1s iB~ .. a .. coiµity Poni tentio.ry o 

Applicant·t~~tifi~d thai, .at.ihe t{~6 of boih arrests~ the 
polic(l four+d· a. number of: lo:ttory,. slips in his pas.session and ad-
mi tt0d ··that· at· the. time· of each· arrest ho .had· been e1i1ployed. as a ... 
colleqtor. and that his.· cornmis sions averaged $20. 00 to "$·25·, od per· we{Jke 
Rbpoit·~ecei~ed froci.a:~fobation 6fficer t~nds· to. corifirm appli6ani's 

. te's'~iinorty that he ·was ·a ,minor eri1ployee m~ct.'not .one of ,the principC:ll.i?: 
engaged. iri' the" c,onduct and Operation. Of the lUilawfv.l enterprise. . 
Under tl+e c·ircurns~ance-s.? "I b,2liove t.hat neither .c01v1ict~on inv9ly~d" 
moral turpi tll,de .... He" Case. No~ 296. 2 Bulletin. 353 ,?' Iter~~ 12 ;. Re, CQ.se , .. 
No. 315, BuTletin 3.96, Itew 4.; :Re Case N.o. 3542 .. Bulletin =435,. I1;qi-n. 2. 

. . . . . ' . •. . .. : ... - '•. . . .. . '• 

_: It. is recommended tl~at. applicant· be ad~isect'~~hat. h$ is ... not 
disqualified by statute from being 0mploy0d by a liquor liceniee in 
this Sta.te.. .. .. . .. . ... 

APtjR:OVED: 
ALFREP E ... ;nrnsco1i·~ ... 

c:omrrii~sioner. ' 

1 • • ~ • . ' 

• ... : ·_.:· ... 

· ·E<;i~vard J. .Do·r·t~n·} . . 
.D.eputy Comrnis·sfoner. · 
' ' and .'couri,s'e1 ... ' .. 

. · .. , .. 

. .J 
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l2. DISCIPLINARY PROCE~bINGS - ILLICIT LIQUOR - DIS9REPANCIES IN 
ACID AND SOLID CONT.ENT - 10. DAYS t SUSPENSJON . - THE ILLICIT 
Liq.:tJoR PROBLE,l\Jt )tE~T'.ATEb Aim T~HE : PENALTIES REVI$WED'. . 

- -

In the .rvi?:'t:ter:· :df ·nis~'.ipl;inary ' 
Proce~ding·s ·against ·· · · .. ·. ·-·~ ... 

. ··, . . ·, .. ' 

SAWIDEL · CUT.TER, ·.· ·: . ··: 
286. No_ Clinton Avenue, 
TrentO'n, No · J ... ,-:- · ·· · .. · 

) 

. ) . 
.. -1-
... ) 

Holder .of Plenary Retail Consump-
tiori 'License. C,:_24J ·.is.s'ued by the · ) 
Board of:Corrm1issioners .of ·the. 
c~ ty ·or T:r~n-hon~_. .. · · ·. 

- -·-.- - -~ - ~ - - - ~- ~· 

. CONCLUSIONS. 
__ :: AND~ ORD~~< ... __ .. . 

Frank I. c.a?.eY j • . Esq·.·, .Attorney· ior·:·· ··11c-~nsee o · : . 

Robert R. Hendricks, E's·q.-, Attorney for Department of· 
Alcoholic Beverage Control~ 

BY TH~ COMMISSIONER:· 

Licensee pleaded not guilty to the following charges_~ 
. . 

_ . "l. ·On or: about· April 29, 1941 -you posse.ssed" ·an-· . 
. 'illi'ci t beverage in that one quart bottle' l'~beled •.cal vert ' 
S_pecial Blended Whiskey 90 Proof' found j_n your lic·ensed 
premises contained a beveruge which varied from genuine 

- samples ·similarly labeled used for comparative_ purposes 
in acid and solid content,_ in violation of Ro S. 33:1-50 .. 

"2 •.. On -or .about the ·date aforesaid _and prior 
. thereto' _you, not being the' holde'r of a ':brewery·' distillery' -
wirier:y or rec.tifier ,. s licet1s·e, bottled alcoholic beverage~ 

· for sa.le and resale in that you refilled one quart bottl.e 
labeled •Calvert· :special Blended Whiskey· 90 Proof' with · 
other ~hislrny:; in violation of Ro S .. 33:1-780 n . 

Inves~igat~fr Holinan·, a·f thi.s Departi~en:t, testifi~d that," on 
April 29, 1941, he, with Investigator Ch1n~ry, ~isited the lic~nsed 

" premises; that he ex'amined the contents _·of fifteen:. opened bottles' on 
· the- back ·bar ·and found ·one' quart bottl'e of ncalvert is Special Blended 

Whiskey, n about- ·orie....,half full;!I ·the contE:;hts of: ··~vhich did not co11.1-
pare· with the knov\rn variations.· for that whiskey_, _either' in proof or 
color; that .be seized said: bottle and also an nndpe'ned bottle of 
the :.s·ame "bran.a'. for purpose·$. ·or compa_risbn ancl ·tur'ned over both,. 

··bottles. to the· Department ·chemisto Investigator Chi:hery · t·estified · 
that, after the seizu:re, the licensee told _him that "he didn't know· 
anyth~'.ng about· i.t,. 11 

An· analysis made by the Department chemist and intr'oduced 
into evidence disclo,s~s tha_t. the .. contents of the seized opened· bottle · 
agree as to alcoholic" content ·an.d proof with the contents of the _ 
seized unopened bottleo ·The· analysis further shows that the con
tents ·of both bottles ·c·mi~ain added artificial color. The. analysis 
shows· also that, in the opened bottle, the solid$ are _519.~~rams 
per 100 liters and the acids 32. 4 grams per 100 LJ. ters., whereas in 

__ the unopened bottle the solids are 133.6 grams per· 100 liters and 
the acids 26.4 grams per· 100 literso The chemist certified that he 
has examined about 100 sealed original bottles of this type of 
whiskey and that the solids in said bottles· varied be.tween 120 and 
165 grams per 100 liters and tha.t the acids varied between 24 and 30 
grams per 100 liters. · 
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P.L. 1939, c. 177 provides that any alcoholic beverages in any 
bottl'e sh.all, in any }Jroceeding under this chapter, be deemed pr.ima 
faci·e ah illfci t. beverage where· the container -bears ~ label which· 
does not truly describe its contents. Defendant·has offered no 
pi1 oof to ov.ercorne ·the presumption tha·t the seized opened bottle con-
tained illicit beverages. · 

In view of the fact that the solid content and acid content of 
the liquor· contained in the seized opened bottle varied substan
tially from the solid content and acid content of genuine samples, 
I find that its contents were not genuine as labeled, and.since mere 
possession of illiciit beverages constitutes a violation of 
R. So 33:1-50, I must find defendant guilty on the first charge. 
R~ Jacobs 2 Bulletin 315, Item 8; Re Pucovic, Bulletin 36b, Item 10; 
Re Orbach, Bulletin 406, Item 10; He DiGiacomo2 Bulletin 461, Item 1. 

·.Giving the_ defendant the benefit of every doubt, it is appar
ent from the arialysis in this case that the bottle in question was 
refilled. Refilling of an alcoholic beverage from one container to· 
another constitutes bottling within the meaning of Ro So 33:1-78. 
Re Haney2 Bulletin 304, Item 13; He Heuring, Bulletin 445, Item i·2. 
The defendant is therefore guilty on the second chargeo Since the 
two charges arose out of the same set of circumstances, but one 
penalty will be imposed. 

At the hearing, defendant testified that neither he nor any 
member of his family employed on his premises tampered with the 
opened bottle. Defendant says that the only one he can accuse is a 
former employee engaged to clean up the premises_, and says that this 
former employee denied that he tampered with the bottle. Defendant 
testified that he has been in the liquor business continuously for 
fifty years, except during Prohibition, and that this is the first 
time a charge of any nature has been made against hirno His evidence 
convinces me that there are no aggravating circumstances in this case 
but that does not affect the question of his guilt or innocence on 
the first charge. 

This case presents a problem with dangerous ramifications. 
This must be recognized even where the licensee's past record and al
leged person~l innocence carries a special appeal. The issue in
volved goes' to the very heart of our enforcement procedure. 

It is essential to the welfare of all concerned that in every 
case the liquor contained in the.bottle be in fact the liquor de
scribed on the label attached theretoo To permit of anything less 
would be to throw the doors wide open not only to the disposition of 
bootleg stuff .through legitimate channels but also the adulteration 
of legitimate liquor with ingredients which may or rnaJir 'not be pois01~
ous. 

To hold the licensee:; responsible in cases where he has pro
fessed his pers.onal i.nnocenc<:; of any wrongdoing and stated his com
plete ignorance as to the cause for the presence of illicit beverages 

· in his licensed premises may seem unduly harsh.. Customers are en
titled to receive the liquor which they order. Re Haney, supra..!... 
Regardless of personal innocenceJ the licensee is strictly account
able for his liquor stocko Re perna 2 Bulletin 442, Item 6. 

This is licensee's first offense of any kind. No aggravating 
circumstances appear. In previous similar cases the penalty for this 
offense has been ten dayso Re Wnoroski 2 Bulletin 454, Item 6. The 
same penalty will be imposed hereino Had there been a previous warn
ing, the penalty would have been raised to fifteen dayso Re Novack, 
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Bulletin '406, Item tl.. Had there b'een Etggravatirtg circumstances or 
any. evid~nce of large scale . cheating, the penalty would -1:J.ave been 
thirty days. Re. Gypsy C.amp 2. Inc., Bulletin 454, . I tern 2. If there 
had been other si'milar or, ·for that: matter, ·dissimilar ad-judicated · 
violations against the licensee, the penalty w.ould be corr.espondingly 
increased.- · · · 

Aqcordingly·,, it .. is, on U~is. 2nd. day of October, 1941,. 

_ · ORDERED, ·.ti1a_t -~lenary Retail Gonsurnption :License No. 9-24, 
i_ssued tq Samuel -Cutter .by the Boa1"9,. of Gomrn-issio.n.ers of _the City of 
Trenton, .fo~ - 286 N. Clinton Avem~e, Trenton, New Je·rsey, . be and hereby 
is suspend_ed for a . perio.d. ·of' .. ten (10) ·days., commencing Octobe·r .s, 1941, 
at 2:00 -A.-M~ · · · · · · · 

~\ -


