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7. DISCIPLINARY PROCEEDINGS - SALE AT LESS THAN PRICE LISTED IN
MINIMUM CONSUMER RESALE PRICE LIST - LICENSEE SUSPENDED FOR ?O
DAYS, LESS 5 FOR PLEA. "

L

In the Matter of Disciplinary )

Proceedings against ) )
Willizm F. Boothby : CONCLUSIONS ™
t/a Bill Boothbyis Liquor Store ) and . -
7601 Atlantic Avenue ~ ORDER . .

. Margate City )
- PO Atlantic City, N. Ja, , :

Holder of Plenary Retail Distribution

License D-3, issued by the Board of ) : ‘
Commissicners of the City of Margate . ' )
City«» . ) ’

Defendant-licensee, Pro se .
David &. Piltzer, Esq., Appearing for Division of Alcoholic
Beverage Control

BY THE DIRECTORS

" Defendant pleaded non vult to a charge alleging that he sold
numerous items of alcoholic beverages at less than the price listed
in the Minimum Consumer Resale Price List then in effect, in viola- -
tion of Rule 5 of State Regulation No. 30.

An ABC agent investigating defendant's licensed business examined .

the sales and delivery slips and found that fifty-one slips showed
sales between March 3 and July 23, 1959, of alcoholic beverages at
prices less than the prices listed in the Minimum Consumer Resale
Price List then in effect., Defendant in a signed, sworn statement
stated that occasionally he sold case-lots at 10% discount and that
no discount was allowed on bottle sales. An examination of the slips
seized by the agent indicates that 80% of them show bottle sales at
discounts of 109 to 15%. 3 C

Defendant has no prior adjudicated record. Considering the nume
ber of bottles of alecoholic beverages sold ‘at less than the minimum
resale price then in effect, I shall suspend defendantts license for
twenty days. Re Town Hall Delicatessen, Inc., Bulletin 1187, Item 4.
Five days will be remitted for the plea entered herein, leaving a
net guspension of fifteen dayse. , :

Aeccordingly, it is, on this 1l6th day of‘November,‘19595

ORDERED that plenary retall distribution license D-3 issued by
the Board of Commissioners of the City of Margate City to William F,
Boothby, t/a Bill Boothb) *s Liquor Store, for premises 7801 Atlantic
Avenue, Margate City, be and the same is hereby suspended for fifteen
(15) days, commencing at 9 a.m. Monday, November 30, 1959, and
terminating at 9 a.m. Tuesday, December 15, 1959. - .

WILLIAM HOWE DAVIS
DIRECTOR

8, STATE LICENSES - NIZW APPLICATION FILED.

Thomas Fornataro, Inc,
11 Nixon Streot ‘ .
Buena Borouph, PO Landlsville, N. J. ‘
Applicatiori filed January 20, 1960 for person-to-person & .
transfer o’ 3tate Beverage Distributor!s License SHD-37 from

Thomagz Foriataro, st of 4 /
. ) _,,«*""I‘ o g ,r {" #
(O / o \,:.‘l Bl b T fff;q G .

‘Wiiliaminowa Dajis S
Director

New Jaraey Stats Library
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G ACTINITY_PLPORT FOR_PECLMBER 1957

ARRESTS, : ,

Total number of persons arrested - - - = = = = ¢« = & 0 oo . oo o . e e e - - L7
Licensees end employees - - - - - - - =~ - - 20
Booflegrers - - = - = = « - w o - 4w m . 26
ABC agent impersonator - - - - -« - - - - - 1

SETZURES: - .

Motor vehigcles ~'Cars - - - = = = & - o - 4 C C e e e h e e e e e d e e - "
Stills - 50 gellons or under = - = = =~ = = = = = = = = — = = - . e e e e e e .. 1
Distilled elcoholic beveraoges -~ gellons - « =~ = = = = = o & 4 o 0 L - 0 0w 0 4o - - = - - - 148.97
Wine - galloens o« - = - - - - - - - T G G PP 124.44
Brewed mell aleoholic beversges - gallons - - - = - = - - - T A 13.50
PETAIL LICENSEES:
Premises inspectel - - v = v o o m o m o e e e e e e e e e d e e e et e = 679
Premises where alcoholic beveroges were gauged = =« = = = = = = = - = v 4 m mn o= - -~~~ 518
Bottles geuged - - - - - - - et e S e e T Tl i iy - - - 8,480
Premises where violations were found - — = = = m = = = ¢ 2 d ;e m e 0w oo - - e .= %%
Violetions found « = = = « = m = = U U s 5.
Ungualified employees o = = = « - = = = 14 Other mercantile business -~ - - - - 4
Applicetion copy not svaileble - - - - - 14 Dispesal permit necessery - - - - - 3
Reg- #38 sign not gosted - ~ - - = «~ = = 7 Other violations - - = = = =« = « = = 3

STATE LICENSEES: - ‘ : .

Premises inspecled = - = = = = o o 0 mm e e e e e e e e e e e e e e e e e m e 25
License epplicetions investigated =~ - - = = = 2 m o o - o 0 m b m e e e e e e .. a . 8

COMPLAINTS .
Complaints essigned for investigetion - - ~ ~ - = o = & c 4 w0 0 0 0 0 o -0 2 o o w - == L1
Investigetions completed = - « = = o o m m mm b o el e e e e e e e e e e e e e .- 401
Investigetions pending « = = = = « = c c 0 6 c 2t o m e ettt e e e - .. .- 190

LABORATORYs .

- Malyses mede - - - - - - - e e e o e e oo e m m e e e e - e e e e e == = 390
Refills from Jicensed premises - bottles = « = = ¢ o v o o e m m o b b e e e e m e - - ;6
Bottles From unlicensed premiSes - « = = = = = = « = m 6 o mm md e a o e e e .- -~ 25

TDEMTIFICATION:
~Crimingl fingerprint identificctions mede -~ - = = - - - - - e I I L -
persons Fimgerprinted for non-crimingl pUFPOSES - = = = = v - m o v m e m e e v e e - -~ 183
1dentification contacts mede with other enforcemunt agencies - - = « = o - = ¢ o - e o 2w = o= 143
Motor vehicle ldentificetions via N. J. State Police teletype - - « o = -« =m0 o0 v o = -

DISCIPLINARY PROCEEDIMGS: . .

Ceses trensmifted to municipelitigs « - ~ = =« o = o = = e o d 2 e e e e e e e e .- 13
Violations involved - - ~ « = = = = - & 0 0 0« v = 4 - - o - - B R 13
Sale to minors « - - - - - - - - -~ - - 5
Szle during prohibited hours = ~ - - - §
Service to women at the bar-(locel rog.)
Szle Yo nen-members By club - - - - - - 1
Permitting brawl on premises - ~ - - ~ - 1
Cases institufed at DIVISION = = = o =« = - = c 2 0 2 mm e e s e m e 26
Violations involved = - « = - - - - R e I S S R -~=-== 40
Sale t0 MINOYS = =~ = - = = = o = = = =~ = 6 Sale ouilside scope of license - - -1
Sale during prohibited hours - « = ~ = ~ 6 service to women.at the bar (local
Possessing liguor not truly labeled - - L FEGe) = = =~ - =~ o= o w o=l
Permitting immoral activity on premises- 4 Soliciter employed by retailer - - 4.1
Sale to intoxicated persons =~ - - - - - 3 Permitting lottery sctivity (Foot-
- Possessing contraceptives on premises - 2 ball pool) on premises - - - =1
Unqualified employees o -~ « = = = = = = 2 Permitting gembling (cards) on prem. 1
Fraud end fropt = =« « = - = w2 = = - 3 Conducting business as a nuisence - )
Fallure o close premises during Acts of violence on premises - - - - 1
‘ prohibited hours = = = = =« = - - 2 Hindering irvestigation - — - -« -1 )
Cases brought by municipelities on oun inttiative end reported to Division = = « = = = « o = = « 23
- Viocletions involved = = = o o o o e = 0 v e m e ek e e e e e .-~ - ... .= - .- 23 .
Sale 10 MIrors = = = ~ =« - = = o = = - - 17 Perml tting immoral activity on prem. 1
Permi tting beokmeking on premises - - - 4 ‘Employee working while intoxicated - 1
Permitting lottery ectivity on premises- 1 Sale to non-members by club - = = -}
Hindering investigation - = - = - - -~ - 1 . Allowing minor unaccompenied by
Permitting brawl on premises - - -~ -~ ~ = i -parent In barroom (local regd - 1
“Ungualifled employee ~ » = = - - -~ - - - i :

HEARINGS HELD AT DIVISIONs. : ) i

Total nunber of hearings held = « = = = o« = o« v 0 o 4 e o m e e o v o B T T I 80 .
ADPEELS = =~ = = = = = e m et > = e oo 2 Selzures = ~ =~ = = = = = = = = = = = 2 -
Disciplinary proceedirgs = - = = = = « « - = 2 . Tex revocations « « = = = = - o= -]

Eligibilily o = v o e 0 e v e m m w2 - §

STATE LICENSES AND PERMITS ISSUEDz : : .

Total number 15SUed = = « = = = = = 2@ = = ane ST T T T R I PS04
LICENSCS = = = = = = = = = = I TR

- . Wine permiis = = = = = = = = = = = 48
S°ISC'?°V§' pergs?s """""""" 155 Miscellaneous permifs = -~ - = = - 215
Employmen " cmm e T 7 Transit Insignia = = = = - - - - - 197
Disposal o TTTTom e I Trensit certificetes = = = = = =« = 21

Social affalr o e e e o - 310

i WILLIAM HOWE DAVIS
Dateds Jonuery &, 1960 DIRECTOR
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7-Up on appellants’ premises. Salvatore =-- testified that heiwas,
20 years pld on May 9, 1959, and that on the evening of said d
"he purchased and consumed the contents of two. or three glasse
beer on appsllants? premises.'

, "Apnellants do not allege that the minors were not in thelr :
premlses on the evening in question. In fact, William Ranierim(their
head bartender) testified that he and another bartender were wérkfng
. on that evening; that the three minorg were: in the premises; that he
did not ses Fred drinking anything and that he refused to serve him
any alcoholic beverages because he thought that he had had enough
to drink. Ranieri also denied that he served any alcoholic beverages
on the evening in question to Daniel --- or Salvatore ---, The -
appellants then introduced into evidence two cards -- one of which
was allegedly signed by Daniel -=-= and the other allegedly signed by
Salvatore wmwe, Each of these cards contains,. among other things, the
- printed statement that 'the undersigned hereby represents that he (she}
is over twenty-one years of age.! Apparently these cards were in- -
troduced to satisfy the requirement of R.S. 33:1-77(a). However, I
am satisflied that the signatures appearing on. these cards are not
genuine, -Each of the two minors denied that he had signed the card.
Ranieri admits he did not see them sign and no: other evidence on thils
lssue was presented by appellants. On the question of guilt, it 1is |
immaterial whether these minors exhlbited false ldentificetion cards
to any of appellants' agents on this ewvening or on: previous week-ends,(
because it is clear that appellants have not established a defense
under the provisions of R.S. 33:1-77.

"AfSer GOHSid@Plng all the evidence and the oral argument at the
‘conclusion of the hearing herein, I am satisfled that the three young
men told the truth and that appellants have failed to sustain the.
burden of proof in establishing that the action of respondent was
erroneous. Rule 6 of State Regulation. Mo, 15. The premises are now
closed for the season., It is recommended that en order be entersd
affirming the action ol respondent and providing therein that a
subsequent order will be entered vacating the stay granted herein
and fixing the effective dates for the five-day suspension after
appellants resume operation for the 1960 season;" ,

No exceptions were taken to the Hearer's Report within the time
limited by Rule 14 of State Regulatlion No. LS.,

Aftep carefully considering the evidénce and the oral argument -
made at the hearing, I concur in the conc¢lusions of the Hearer and
adopt them ag my conclusions herein. It appears from: the transcript
of the evidence that the licensed premises are now closed and, hence,
no effective penalty can be imposed at the present time.

Accordinglyg it is, on this 10th day of December: 1959,

ORDERED that the actlion of respondent be and the same 1s hereby
. affirmed, The effective dates for the five-day suspenslion will be
fixed by a further order which I shall enter: after I am satisfied
that the premises have re-opened for the 1960: geason..

WILLTAMN HOWE DAVIS
DIRIICTOR.
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recommend that no order requlring respondent-to:ﬁfahéfér-said
license should be entered herein, Maliken v. Neptune City, Bulletin
915, Ttem 2.M : ‘ _ . . '

. No exceptions‘were taken to the Hearer's Report witﬁiﬁ the timéf
1limited by Rule 14 of State Regulation No, 15. '

After carefully considering the facts and circumstences herein,

I concur in the findings and conclusions of the Hearer and. adopt his
recommendations .

Accordingly, it is, on this 9th day of December, 1959,
ORDERED that the action of respondent; Municipal Boerd of Alcoholie

Bévarage Control of the City of Newark be and the same 18 hereby
reversed on the record presented.

WILLIAM HOWE DAVIS
DIREGTOR

5. APPELLATE DECISIONS - MC CLAIN AND MC CANN v. SOMERS POINT.

RICHARD K. MC CLAIN AND RUTH M. )
MC CANN, t/a BAY SHORE CAFE, :
) .
Appellants, ON APPEAL
‘ ) CONCLUSIONS

T AND ORDIR
)
COMMON COUNCIL OF THZ CITY OF ,
SOMERS POINT, )
Respondent, )

Thomas W, Rauffenbart, Esq., Attorney for Appellants.
Ellas G, Naame; Esg., Attorney for Respondent.

BY THE DIRECTOR: |
The Hearer. has filéd the following Report hereins

“"This /is an appeal from respondent's action whereby it suspended
appellants' license C~-13 for five days, effective at 9 a.m. August
26, 1959, The suspension was imposed after respondent heard testimony
in disciplinary proceedings as a result of which it found appellants
guilty of a charge alleging that on May 9, 1959, and during the barly
morning hours of May 10, 1959, they permltted the sale of alcoholiec -
‘heverages to minors and permitted said minors to consume such beverages
on thelr licensed premises, in viclation of Rule 1 of State Regulation
Nos 20, Appellants'! premises are located at 998 Bay Avenue, Somers
Point. - :

"Upon the filing of the appesal an order was entered by the
Director on August 25, 1959, staying respondent's order of suspension
untll the entry of a further order herein. R.3. 33:l-3l, ‘

"At the hearing held herein Fred =-- testifled that he was 19
years of age on May 9, 1959, and that on the evenlng of sald date he
ordered and drank about fifteen glasses of beer on appellants! premlses -
before he was removed by the police because he engaged in a fight which.

occurred on the premlses. He denled that he ever signed a written
representation that he was 21 years of age or over, Danlel ===

testified that he was 20 years of age on May 9, 1959, and that on the
evening of sald date he ordered and consumed one drink of gin and



PAGE 12 | - BULLETTN 1319 .

for use as a church° and that the proposed new premises, within the
"same area and abt most 360 feet from the present premises, will have
ample parking facilities, and the location of the license. there will
not result in any undue concentratlon of licenses.

"The qrpument of the attorney on behalf of ben objectors, tw of
whom appear to be tavern owners located on Jones Street, 1s. that -
presently there 1ls a tavern at 49 Jones Street and another at 61 Jones
Street (both on the opp051te slde from Lhe proposed location) and
another tavern would bring in undesirable people and lower the status
of surrounding property. The lsbtters referred to are from the South
West Branch, Y.M.C.A., at 52 Jones 3treet, the Urban League of Essex
Counby at 58 Jones 3treet, and from an abttorney representing the
owner of 75-79 Jones Street, at which address a package store is
located, The Y.M,Col. opposas transfer because there are two taverns
and a package store on the opposite side of Jones Street; that the
two social agencles attract teenage children, and hence there would
be danger to the general moral structure of the area. The Urban -
League urges similar grounds, On bshalf of the owner of 75 Jones
Street,; 1t is urged that there would be an undue concentration of
licenﬂes9 which would effect real estate values in the- neighborhoodo
The pﬂt1tion sets forth similar objections. <

"AL the appeal hearlng, the testimony of the president of the
corporate~iicens ae get lorth substantially the same reasons. urged
by his attorney before the respondent, and, addltionally, he: f SN
testified that two of the persons who sugnnd the petition have: '
withdrawn therefrom, allegedly because they intended merely to
accommodate the tavern owners on Jones Street. A real estate broker
teatified that the Beacon Stireet area 1s mixed business and residential,
with a few warehouses, a church, and another tavern located there, and
that the Jones Street area is a commercial district, primarily business
and stores, a wide street wlth parking available on both sides;‘

"As hereinbefore stated, no reason was given by re>pondent for
re jecting the app]ncatlon for transfer and no specific reason. for .
respondent's sction is set forth in its answer filed herein. -It: Is
not the proper function on appeal to speculate on what basis the:
respondent acted, It may be noted that if the denial. Of transfer ;
is based upon undue concentration of licenses in the area, 1t ‘would
run counter bo the principle thsat transfer from one locatlon ‘to
enother in the same area does not constitute undue concentration of
licenses. On the other hand, if denied because of the: objection of
the two social agencies, such denial could possible rest on firm
- ground if more fully developed, :

"Accordingly, 1t La my opinion that respondent's denial of. the
transfer was arbitrary and unreasonable, and, I therefore recommend
that its action be reversed, Harrison Wine & Lilguoe Goo, INnCe Ve
Harrison, Bulletin 1308, Item L.

W1t appears that the 1958-59 license has expired and was renewed
for the Beacon Street premises for the 1959-60 licensing period, and
that appellant has not presented appllcation for transfer of the
renewed -license to the respondent Board, Hence, the decision herein .
i3 merely advisory in bthe event of the'flling of a similar transfer
application by the appellent hersein. Both parties are, of course,
fres in any future application to offer testimony Iln addltlon to
that slready offered in these proceedings elther wlth respsct to the
pregent 1ssue$ or such addltional issued as may be raised”

"While the actlon of respondsnt is reversed, nevertheless, since
the llcense, which 1s the subject of thig appeal, has explired, I
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.gféa APPELLATE DECTSIONS - SPRING MANOR, INC. v. NbWARK._ °
| SPRING MAVOR, INC., A CORPORATION OF ) i o

i;fh THE STATL OF NLW JERSEY,
: L )

Appellant, ON APPEAL
o ) .CONCLUSIONS -
Ve ) AND ORDER '
lMUNICIPAL BOARD OF ALCOHOLIC BEVERAGE
CONTROL OF THE‘CITY 0F NEWARK, )_

Respondent. )

“.Morton Mo Poznak, Esq., by Thomas Lk, Wéinstock, Esqg.,
: o Attorney for Appelldnt.
Vincent P. Torppey, Esg., by James b. ‘Abrams, Hsq.
o Attorney " for Hespondent.

o BY THE DIRECTOR:
} The Hearer has filed the’ following Report herein:

"This ie an appeal from the actlon of respondent on June 9, 1959
fwhereby it ¢2nied an application for a place-to~place transfer of
appellant's plenary retall consumptlon license for the 1958-1959 ~
liqen31ng year from premises 57-59 Beacon Street to 70-74 Jones EEAY
Street, Newark, These ubreets run parallel to each other, one block
Capart, :

. "The petition of appeal sets forth that the respondent erred in
. denylng the transfer., The answer of respondent consists of the
denial of such allegation.,

v

: . "At the hearing herein, the transcript of the proceedings held
by kespondent was presented 1in evlidence pursuvant to Rule 8 of State
Regulation No. 15, Additional evidence and various documents were
pre#ented as exhlbits by the respective parties.

!"The regolution of the respondent denying the transfer, and lts

" answer on appeal, do not set forth any reason for such denlal. The
grounds upon which an administrative agency acts must be clearly
disclosed and adequately sustained, In Re Plainfleld-Unlon Water Co.,

- 87 N. J, Super. 158, at page 174 (Superior Court, Appellate Division -

" Sepb. 1959). In appeals from actiohs By local lssuing authorlties
relating to issuance or denials of llquor licenses, 1t has repeatedly

. been indicated that, in all falrness, a"local lssulng authority should
state the reason for its decision, but that such fallure is not fatal
where the reasons are set forth in réSpondent's answer or fully
developod at the appeal hearing. Rokay Wines and Liguors, Inc. v.
Passaic, Bulletin 1198, Ttem 1, - In.the instant case, nelther of the
excepbiong to the gcneral rule is 'present,

"The -transcrlpt of the hearing before respondent dlscloses that
two persong voiced objection to the transfer; that various letters
and a petition of objection were made part of the record, and that
argpuments were presented by an aLtorney for appellant and an attorney
for objectors.

"The prounds advanced therein for grant of the transfer are that
due to lack of gufficanL parking facilitles, the conduct of the
li(onf<d business ,at 1ts present location is unprofitable; that .such
premises are ppgc1ally adaptable for and subject to a contract of sale
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ag customers, The president of the corporate licensee assertﬂ that
he did not consider the undesirabllity of permltting persons with
c¢riminal records to continue to frequent the premises because what
he had in mind was that he was dolng business with the mother @nd.
thought it was natural for her sons to be Interested in the '
transaction@ B

Tho ‘suspension imposed by a municipal issuing authority 1n a
disciplinary proceeding rests in the first instance within its sound
discretion, and the power of the Dlirector to reduce or modify .auch
suspension will be sparingly exerclsed and only with the. greatest
oaution. Dzleman v, Paterson, Bulletin 233, Item 10.

“In'the 1ight of this principle, and despite thezseverity of the
suspension imposed, the ciroumstances presented do not,. in my opinion,
furnish a basis for reversal or “even modificatlion on the appeal.
The plea for modification should be made, if at all, to respondent,
which may "grant relief in the event that the members thereof determine
that such action is advisable. Harrison Wine and Liquor Co. Ve
Harrlson, Bulletin 1296, Item 2,

“I recommend, therefore, that an order be entered affirming
respondent's action and dismissing the appeal."

No exceptions were btaken to the Hearer's Report within the time
limited by ﬁule 14 of State Regulation No. 15,

Having carefully considered the facts and cjroumstanoes herein,
I concur in the findings and conclusions of the Hearer and adopt
his recommendations For clarlity of the record, it should be noted
that the opération of the penalty was not stayed pending appeal
and, henco9 the license hastkwn under suspension since August 31,

1959, Lo . |
Aocordingly, 1t is, on this 9th day of December 1959,

ORDFRED that the action of the respondent be and the - same i$
hereby affirmed and that the appeal herein be and the same ls hereby

dismisqed,‘

WILLIAM HOWE'DAVIS
DIRECTOR
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"disqualified from holding a liquor licenss, from
having an interest in any business conducted theree-
under and from being employed by any licensee in
this States.s«" pursuant to an Order of the Director
of the Division of Alcoholic Beverage Control dated
Apr‘il 23, 1959es0e! .

"Appellant, in 1ts petition of appeal, alleges that the'suspénsiéﬁ(. =
of 120 days is excessive, confiscatory, oppressive and tantamount to :
-a denial of appellant's rights. : , o

- "Respondent, in 1ts answer, sets forth in substance that such
penalty was a proper exerclse of its sound discretion, in view of the . . i
number and type of violations, the prior admitted warning by the poliee -
‘authorities, the non vult plea, and the evidence presented, . o

- "At the hearing herein, the transcript of the proceedings held . . - -
by respondent was presented in evidence pursuant to Rule 8 of State :
Regulation No. 15. Additional evidence and various exhibits were .
presented by the respective parties. :

~ "At the outset of the appeal hearing, counsel for #ppellant-urged~f.'“”
that the record below disclosed that appellant, who was not repre~ - .
sented by counsel there, requested an adjournment for the purpose - .
of obtaining counsel, and when it appeared likely that its request . - =
would be denied, entered its plea of non vult to the charges, and FEEER
withdrew its application for adjournment of the hearing. These
circumstances are not properly a factor on this appeals

!

"The entry of the plea of non vult forecloses any attempt by thb,ff,

éppellant to reopen and relitigate in this -appeal the factual issue j» §

as to the commission of the violations charged. State v. Mull,

30 N. J. 231 (Supreme Court 1959); Grippo v. Hoboken, Bulletin 999,
Item 2, Its appeal must be confined to the matter of the penalty
imposed. ' :

"It may be rioted, nevertheless, that the record discloses that
respondent gave full and careful consideration to appellant!'s
request for adjournment, and, in the course. of the proceedings,
speciflically informed the appellant that the possible extent of the
penalty, 1f a plea of non vult was entered, might be 35 to 50 days
on each of the three separate charges. ' '

"Upon the .entry of the confessive plea, the respondent never=-
theless developed at the hearing, by witnesses presented on 1ts :
behalf, the facts forming the basis of the charges. Detalled brliefly,
the facts are: that in the early part of October 1958, an appllication -
to transfer its license to another person was presented to respondent.
for approval; that the police asuthorlties were ingtructed to make an
investigation thereon; that in the course of such investigation, 1t

developed that James Barrasso and Biagglo Barrasso, each with criminal{f;;

records, sons of the proposed purchaser of the licensed busilness, weraf o
frequenting the licensed premises, and that James, and perhaps Blagglo, - .
were employed there., According %o the president of the corporate- .- -
licensee, thig situation was called to his attention by police .
officers in the latter part of 1958, or in the early part of 1959,

.. and the criminal records of Bleggio and James were read to him, BT
Nevertheless, James and Blaggio were thereafter permitted to frequent -
the premises up to at least May 27, 1959, An ABC agent was at the =
premises on three occasions in the latter part of May 1959, On the .
first two occasions, James and Blapgglo were present and on the last
occasion James was présent. On each occasion, James and Blapglo
conducted themselves in a manner which indicated that they were o
Interested in the conduct of the licensed premises, rather than wmerely
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operating interest, or both, of another who is unsuitable, ﬁﬁé*apoli~
cation can with reason be denied. S

_ On the record presented herein, I conclude that the refusal of
the respondent Board to grant transfer was a reasonable exercise of
its disoretiona : ,

S

Accordingly, 1t 1s, on this 9th day of December 1959, : .

_ORDERED that the actlon of the Board of Gommissionsrs of the
"Town of Irvington be and the same is hereby affirmed on the record
~presentedo .

WILLIAM HOWE DAVISJ
DIRECTOR .
3 APPbLLATE DECISIONS - GOLDEN PHEASANT v. IHVINGTON.

GOLDEN PHEASANT, A Corporation,
.t/ GOLDEN PHEASANT,

ON APPEAL
CONCLUSIONS
AND ORDER

Appellant,

Ve

)
)
)
)

- BOARD OF COMMISSIONERS OF THE TOWN

OF IRVINGTON, )
I Respondent. )
‘Hodes & Hodes, Esqs., by Irving L. Hodes, Esqg., Attorneys for
Appellant.
Salvatore Musgcato, Esq., by Herman W. Kurtz, Esq., Attorney for
Respondent.

BY THE DIRECTOR:
' The Hearer has filed the followling Report herein:

This 1is an appeal from the action of respondent whereby on
August 17, 1959 1t suspended appellant's license for premises located
at 765-7 Springfield Avenue, Irvington, for a period of 120 days,
effective August 31, 1959, after the licensee's plea of non vult to

the following charges:

-'a) That it did during the period beginning November

15, 1958 and extended until and. including May 31,
- 1959, allow, permlit and sufféer in or upon the

licensed premises certain notorious criminals,
gangsters and other persons of ill repute, in
violation of State Regulation No. 20, Rule 4 of
the Division of Alcoholic Beverage Control of the
State of New Jerseys;

~tp) That 1t did on May 22, May 23, May 24 and May 27,
© 1959 employ and had connected with it in a business
.capaclty, one James Barrasso, a person who had been
convicted of a crime involving moral turpltude, in
violation of State Regulatlion No, 13, Rule 1, of the
Division of Alcoholic Beverage Control of the State -
of New Jersey; _ . v

.'¢) That 1t did on May 22,'May.25, May 24 and Mayv27,
1959 employ and had connected with it 1n a busliness
capaclty one James Barrasso, & person who had been
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"I recommend that the matter be remanded to the Board of Com-
missioners for its consideration in the event that a new application
for transfer of sald license is filed for the current licensing term, .
with instruction to grant or deny such application in the exercise of .
1ts reasonable discretlon and in accordance with the opinion herein.
Additlonal evidence on all issues may, -of course, be submltted and
considered by respondent Board," : -

No exceptions’td the Heareris Report were filed within the time
limited by Rule 14 of State Regulation No. 15, o o

I have carefully considered end reviewed the evidence herein
end the report of the Hearer,

o For'clarit& of ﬁhe record, it should be noted that'thé'respahdenti

corporate licensee 1s neither a necessary nor proper party to this c

?gpea%. Livingston Land Corp. ve Livingston, et als., Bulletin 1136,
em » ! ) ' , N '

The Hearer correctly states that since the transfer sought is for

a license the term of which has expired, the opinions expressed here=
in merely serve to guide the respondent Board if, as and when a

similar transfer application is flled by appellant. .In such event,
the Board will have full scope to develop a&ll pertinent factors and
exercise 1ts reasonable discretion in considering the sapplication,.
“bearing in mind the opinions exzpressed herein. However, the ~
recommendation to remand is an inappropriate term because, in the :
abgence of a current application to transfer, such Board had nothing -
to act upon,

I differ with the Hearer's opinion that if the facts developed at
the appeal hearing remain unchanged and unchallenged, the respondent
Board would not be -justified in refusing to grant the transfer, ‘
The transfer of a liguor license 1s not a right inherent in the
licengee, but is, rather, a privilege which the issuing authority
may grant or deny in the exercise of reasonable discretion. Rokay
Wines % Liquors, Inc. v. Passaic, Bulletin 1198, Item 1. In a
conflict between private interests and the interests of the community
at large, the latter must prevail. DeCarlo v, CLliffside Park, '
Bulletin 1144, Item 3.

With these considerations in mind, the background of the. applicant
discloses that appellant and her sons, James and Blaggio, from the
inception of the contract to purchase the establishment, displayed a
managerial interest therein even before appellant was legally entitled
to participate in such business. Indeed, James obtained from me, by i~
suppression of pertinent facts, an order removing his disgualification, -
and thus permit his employment at the premlses, which order was later :
revoked by me when addltional facts were disclosed. James and Blagglo = -
persisted in frequenting the premises in question to such an extent ‘
that the license in the hands of the Golden Pheasant, Inc. was suspended
for 120 days by the local Board for permitting known criminals’ upon :
the premises fand affirmed by me in Appeal by an order contemporaneous .
herewith). It 18 therefore reasonable to suppose that James and. '
Blaggio may attempt, in some manner, to participate in the operation
of the licensed business; despite any condition to bar them from the
premises, imposed upon a grant of the appllcation., : -

The hesitancy to hold a person responsible solely on the principle. 3
of gullt by association i1s modified by the co-existent principle stated -
in Wilks v. Liquor Control Commission, 122 Conn, 443, 190 A. 262, 263
(3up. Ct, Lrr. 1937) cited in Florence Meth, Church v, Townshlp
Committee, Florence Townshlp, 38 N.J. Super, 85, that where an
applicant, though himself a sultable person, will be rendered an
unsuitable permittee through elther the domination, or the excluslve
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on her home. I'rom this fund she pald a deposit of #3,000 on tk
contract, Ihe successlve withdrawals and aubdtitution of other.
applications, culminating in the application filed by her on '~ v
February 19, 1959 in her individual name, esgentially represented

the original transaction, and her money. is still retalned as such

depogits She intends to operate the licensed business with the aid"
of her son Chester, and has no intention of permitting James ort it
Blaggio to participate therein. ~

This ev1dance, not controverted, and not developed. by the’Tocal
lssuing authomt,y9 strongly indicates that the police report on the
subject 18 contrary to the facts, The denial of the transfer appears
to be based on gullt by association =~ that the mother 1s chargeable
with whatever criminal misconduct of which her sons James and Biaggio
may be gulliy, even if they are adult and have their own families,
gources of income and reQ1denceso

"The respondent Board is; of course, to be commended for the zeal
1t displays in demanding a high standard of conduct in licensed '
premlises, Proper liguor control dictates that an 1ssuing authority
should be free, within the confines of sound discretion, to determine-
the fitness of a person to hold a license. Neiden Bar & Grill, Inc.
ots 8ls, v. Newark, et, al., Bulletin 1088, Item 1.

"In the instant case, the attitude expressed by the respondent
Board seems to carry this principle too far, especilally since it has
effective means to bar undesirable persons from frequenting licensed
premises, either by disciplinary proceedings against the licensee, or
to condition the license upon the licensee's acceptance of the directive
to esxclude James, Blaggio and Chester Barrasso from the premises., This.
speclal condition, which was incorporated in the resolution of respon=-
dent Board adopted July 23, 1959 renewing such license for the 1959-

60 licensing year, was approved ex parte by the Director's letter of
July 10, 1959, In the event the transfer of such license is applied
for and granted by such respondent Board subject to a similar special.
condition, no opinlon is expressed herein with regard to the merits
thereofl,

"It may be a2 pertinent comment that while James Barrasso and
Bieggio Barrasso have an extensive record of arrests, each has only
one conviction in 1950 for armed robbery. Chester, when 19 years of .
age, was convicted of disorderly conduct arising out of an assault
and battery. As 1t was said, it was natural for appellant's sons to
display interest in their mother's proposed venture, in which Chester
was to take an activé parts In any event, 1t is mere speculation that.
the establishment, if transferred to appellant, would become a thang=-
out! for criminals or other undesirable persons.

"Despite the facts newly developed at the appeal hearing concerning =
appellantts background, which impeached the accuracy of the police
report on that score, the Director of Publlic Safety testified that
this made no difference, and he would agaln vote to deny “the; transfer
if called upon to do so, I am of the opinion that such action would
not be justified if the facts hereinbefore set forth remaln unchanged

and unchallenged.

BTt 1s bo be noted that in a pending appeal entitled Golden
Pheasant v. Irvington I have recommended dlsmlssal of an appeal from
the guspension of the renewsed license for 120 days by reason of the
presence of James and Blagglo on the premlses, It seems only fair
that the appellent, s widow, should be afforded an opportunity to .
salvage her deposit and earn a llvelihood in the liquor industry,fﬁ
privi]egp which she would swiftly forfelt if found unworthy. J
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'March 6, 1959

"To : J. Elmer Hausmann, Director Public Safety
From: John L. Evans, Chief of Police
Subj: Golden Pheasant lavern | e

Sirs

4 It 1s respectfully requested that plenary retail
consumption license be denied Philomena (Phyllis) Barrasso.

This license 1s currently held by Michael Capezzera
and 1s located at 765 Springfileld Avenue in Irvington.

This applicant has had no experience. in the'tavern‘
business and it is firmly believed she is a 'front' for
- her sons, two of whom have had many encounters with the
law and have served prison terms. They have been convicted
of robbery, numerous counts, etce. ’ T

: One son, Biaggio, was recently convicted of a Savings
and Loan hold up and is appealing a fifteen year sentence.
He 1s in this tavern daily and appearq to have tasken over
already.

Unque stionably, persons of 11l repute wlll frequent
this place and it will be used as a hangout. Newspaper
clipping attached bears proof that Blaggio used a Newark .
tavern for himself and cohorts 1n commission of his last
stickup.

His brother James, who recently had a disqualification
lifted, 18 tending bar at this tavern presently. (We are
protesting the disquelification action to the ABC). The
criminal record of James 1is Pep]ete with stickups, burglaries,
etce .

Another brother Chester has beén convicted of assault
~and battery and fipghting. He 1s also tending bar at this
place, ’

- A likely trio to conduct a tavern,
| Respectfully submltted,

(signed)
John E. Evans
Chief of Police,!

- "At the appeal hearing appellant testified as follows:

She 1s 52 years of age and a widow simce 19573 has resided for the
past 16 years in Bloomfileld, and that presently her sons Chester,
Joseph and Donald, 23, 20 and 9 years of age respectively, reside
wilth her., She 18 experienced in the operation of a tavern in that
for the past 32 years she helped her father and mother during the
summer months, elther week ends or longer, in the operation of theilr
tavern located at Lake Hopatcong, working.there behind the bar and as
a waltress, and assisting in placing orders for merchandise and some
accounting work. She has also operated a plzza restaurant for about
slx years. She has never been arrested for or convicted of any.crime.

"on September 22, 1958 her son Chester, on he r behalf, entered ‘
1nto an agreement to purchaso the licensed business here involved for
wlO 000. She had borrowed $5,000 on the securlty of a ‘second mortgage
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PHYLISS BARRASSO . ) -
. A=
‘Appellant ) R o
ON APPEAL.
Ve , ) CONCLUSIONS
' 4 AND ORDER = -  +&49
BOARD OF COMMISSIONERS OF THE ) o .
. TOWN OF IRVINGTON, AND GOLDEN
PHEASANT, & corporation, t/a )
G‘OLDEN PHEASANT LOUNGE, . IR
. , | ) LAY

Respondents0 o C

Samuel Da Bozzag Egq., Attorney for Appellant. S
Salvatore Muscatos Esqe., by Herman W. Kurtz, Esq.,. Attorney for*'
Respondent Board of Commissioners.

BY THE DIREPTOR, ,
The Hearer has submitted the following Report herein'

, Mk is an appeal from the action of respondent Board on, April

14, 1959 whereby 1t denled an application to transfer to appellant |
a plenary retail consumption license which had been issued to Golden
Pheasants a corporation, for premises 765-767 Springfield Avenue, '

Irvinvton, for the 1958-59 licensing yearn . '

"Sueh license has expired, and the corporate licensee has renewed
its license for the 1959«60 licensing period.  Hence, the opinions
expressed herein are merely advisory in the event of the filing of a
similar trensfer application by the appellant herein.

“The petition of appeal sets forth that the transfer was denled
solely on the ground that the Chief of Police did not recommend granting
approval of the transfer. The respondent Board's answer denies that:
this was the only reason for its action, admits that appellant has & ‘

- clear record,; but denies that she is qualified in every respect to own,%,
maintain and conduct licensed premlses, because she head never: owned, &)
operated or conducted any premises for the sale or distribution of '
aléoholic beverages; further, because two of the sons of -appellant
have criminal records, and 1f they and their friends and acquaintances
should congregate upon saild licensed premlses, the premises would {
become a "hangout” for known criminals and persons of i1ll repute, =
and thus violate the Hules of the Division of Alcoholic Beverage N TR
Controle , : , o ;

: "On April 14, 1959 at the meeting upon which the respondent Board '
acted upon the application, no testimony was taken, although appellan
was present. One of the members of such Board, the Director of ‘Public
‘Safety, testifled at the appeal hearing that the denial of the. ‘transfer .
.was based entirely upon a police. report, and oral reports from membersgy
of the Detective Bureau, corroborative of ‘the written report, further,fi
‘that the fact that appellant had a- clear record was not called to- his
‘attention in the report. o

"The written report, in evidence, reads:
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- In numerous municipalities in this State. There is nothing in the
iicord herein to indicate that appellant 1s ineligibla to hold a
, cense.

. iann Kleinberg Ve Harrlison; Bulletin 984, Item 2, the Director ‘5
'sa e E

It is well established’ that there is no inherent right
to a renewal of a llcense. Zicherman v, Driscoll, 133
NeJeL. 586 (SupeCte. 1946). Towever, it 18 equally well
established that an application for renewal of a license
may not be denied capriciously or merely to reduce the
number of licenses. Such denial must be based on reason=

- able grounds or it will be reversed. Costa v. Red Bank,

: ?gllegén 133, Item 5; McGulre v, Paulsboro, Bulletin 592,

em . '

_ "After considering the evidence, exhibits and briefs filed herein.

I recommend that -an order be entered reversing the action of respondent

and dilrecting respondent to grant to appellant a renewal of License

D-13 for premldes being srected at North side Route 46, below Rock Hill
, Road and VanHouten Avenue, subject to the express oondition that the

premises as described in the plans and specifications prepared and =
- submitted by the applicant and found accepbable by the 1ssuing authority
‘shall flrst be completed "

Pursuant to the provisions of Rule 14 of 3tate Regulation No. 15,
exceptions to the IHearer's Report and written argument thereto were
fi1led by the attorneys for both objectors. Written answering argument .
to said exceptions was flled by the attorneys for appellant, _

After carefully considering the evidence and exhibits herein,
the briefs filed with the Hearey, the exceptlons to the Hearer's
Report and the written arguments thereto, I concur in the conclusions
of the Hearer and adopt them as my conclusions herein. If, eventually,
‘the Appellate Division of the Superior Court reverses the action of
reppondent whereby 1t transferred the 1958-59 llcense to:zappellant,
the renewed license will be cancelled by a subsequent order, because
the right of renewal rests upon the existence of a valid license,.
‘Greensgan ve Division of Alcoholic Beverage Control et al., 23 N.J.
Super, 567 (App. Div. 1952). Hence, 1t is unnecessary to provide
in the order entered herein that the renewal shall be subject to the
outcome of the proceedings pending in the Appellate Division.'

Accordingly, it 1is, on this 8th day of December, 1959,'

ORDERED that the action of respondent be and the same is hereby
reversed, and respondent is directed te lssue to appellant a renewal
of plenary retall distribution license D=-13 for premlses being A
~erected at North Side Route 46, below Rock Hill Road and VanHouten

. Avenue, Clifton, subject to the express condition that the premlses
" a3 described in the plans and speclfications prepared and submitted
by the appellant and found acceptable by the lssuing. authority shall

‘ first be completede.

. WILLIAM HOWE DAVIS
DIRECTOR .



PAGE 2 BULLETIN 1519

failed to Tile such an appiication within slxty days after Lhe
~explration of the license (on June 3Q, 1959), 1t could not obt
) ﬁ@nSWQ1 of License D=13., 308 KeS. 333 1-1& 16 and .18.

ain

) "ht its meeting held on June .22, 1959, resp@ndent h@ard avgumenbs
presenbed by the attorney for Field: qu\ rs, I ’ and the attorney |
for appellant herein. After a 1 ' j ~ pondent adopted

) app ication is

- a mobtion that Yany actlon be pOS»ff;_?j
‘submitted (Ordinance #2866 - fingerpri V-g
and McBvoy voted in favor oflthe motio_ an
vmted against the motion. C o

At 1ts meeting held on. Juiy 20, 1959, co :
a lengthy Qtﬁtumeﬂtg the pertinent portions of
tcompliance with Ordinance #2866 has been achlewv
owners of more than 99% of the appllicant cor
been Ldentified.! Respondanb ‘then adopted a - 5 A
application be rejected,? Commissioners Stuf *and McEvoy voted . o
in favor of the moticn, and Commissioner Bla kman voted againat the ;
mobtlon. : = : :

”App@ilanu is a New Jorsey cor or’ e 'S App.
- penewal f{as in its original application or- tn&nsferQ pp | 1.a1
‘disclosed that The Gweat Atlantic & Paoifjc‘ ‘ompany of America
(a Naryiand corparation) is the owner of 100% of ite common stock
and 99% of its preferred stock, and. dleso set forth a complete llst
of all of the officers and directors of appellant corporation. . . '
Fingerprints were btaken of all the officers dnd directors of appellant"
corporation, and a favorable report as to each of sald persons was
submitted to the utby Glsrk by the Chief of Police on May 7, 1959,
A1l the directors of the New Jersey corporation are directors of the
Maryland corporation. The allegation that thers was no compliance
with Ordinﬂmce #2866 is based upon the admitted fact that finger-
prints of seven other persons, who are directors or officers of the
Maryland corporation but not directors or officers of the New Jersey
corporation, have not been submitted, Section 3 of' Ordinance #2866

providess

13 Tn the event that the applicant or licensee referred
to in Section 1 hereof 18 a corporation, then each
~ and every officer and Director of the sald corporation
-~ ghall, for the purposes of this ordinanc@, be con=-
7 v aidered an. spplicant or licensee’ it ‘Shareholders
" having more than g B% interest in the corporation,
for +h@ puﬁposes of Lhis ordinance, shall be con-
- gidered as oificers.’

A cokporation carmot be fingerprinted. Under the circumstances, I
conclude that sppellent herein has complied with the provisions of

{Ordinanoa #28669

. Wplere is no provision in the Alcoholic Beverage Law or the Rules
and Regulations of this Division which reguires that, 1f the shares
of sn applicant corporation are owned by another corporation, the.

_names of the offlcers, directors or stockholders of the latter . -
‘corporation must be disclosed in  the appl cabign for a license, If
a cage should arise wherein there was evidence or regson to believe -
that the corporate structures were seb up for the purpose of perpes=
srating a fraud, it would be the duty of an issulng authority to - -
investlgate the facts, Re MeNair, Bulletin 368, Item 14, However, in -
this case thers iz no evidence of fraud, The stock of the Maryland -
corporation is listed cn the New York Stock Exchange. It has over e
35,000 stockholders, Its gbockholders are ‘congtantly changlnge. Its.

* gaven additional directors are execubtives ‘of other large corporations,
.Moreoverg the New Jersey corporaticn presently holds retail 1icensea

f’

/
[

]
]
b



STATE OF NEW JERSEY
- Department of Law and Publlic Safety
DIVISION OF ALCOHOLIC BEVERAGE CONTROL
llOO Raymond Blvd. Newark 2, N. Je

| BULLETIN 1319 ) JANUARY 26, 1960

lo APPELLATE DECISIONS - THE GREAT ATLANTIC & PACIFIC TEA COMPANY e
‘ ‘Vo GLIFTONQ E

- THE GREAT ATLANTIC & PACIFIC TEA

)
COMPANY, & corporation,
S )
Appellant, _
, ) ON APPEAL
‘ Ve CONCLUSIONS
T ‘ ) AND ORDER
. MUNICIPAL BOARD OF ALCOHOLIC ' , '
BEVERAGE CONTROL OF THE CITY OF )
CLIFTON, )

| Regpondente
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Heller & Lalks, . Dsqs., by Murray A. Laiks, Esd., Attorneys for
Appellant, |,
Manfred Triebel, Esq., Attorney for Respondent, '
Koribanics & Koribanics, Esgs., by Steven Koribanics, Esq.,
Attorneys for Fleld Liquors, Inc., an objector to renewal
of license, S
Mervyn R. Montgomery, Esq., Attorney for Stanley Zwler, an SR
obJector to renewal of llcense, _ e

BY THE DIRECTOR:
The Hearerhas filed the followlng Report herein:

: "This 1s an appeal from the actlon of respondent on July 20, . .
1959, whereby 1t denled appellant's application for the renewal of
License D-13 for premiges belng erccted at North side Route 46,
below Rock Hill Road and VanHouten Avenue, Clifton.

"The circumstances surrounding the transfer of License D=13 to
appellant are fully set forth in Bertelll et al, v, Clifton et al,
and Zwder v, Clifton et al.,, which were decided by the Director on
March 30, 1959, and reported in Bulletin 1275, Item l. Those cases
were appealed to the Superior Courtb, Appellate Division, and sald
appealu are pending on the date of thia report. i

"When the transfer of License D-13 was granted to appellant,
Commissioners Blackman and Rubin voted in favor thereof and Com-
missioner Stufko voted i opposition thereto. Thereafter Commissioner
Mclivoy became a memberoi the Board in place of Commissioner Rubln,

"'rom the stipulations of fact entered into at the hearing held
herein, it appears tht~

'on June 10, 1959, the within Appellant filed an

Vapplication and paid $250.00, the requisite fee
ffor a renewal of its ljcense, in order to preserve
the subject matter of the appeal pending before
the Appellate Dlvision of the Superior Court of
New Jersey.!

"t may be obgerved that, under tlhe provisions of R.S. 53:1-12.14,
no new llcenses may be issued in Clifton and that, if appellant had



