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GENERAL POLICIES AND PROCEDURES

18228

RS Pursuant to . N.J. SA 54 49—11b the reasonable
- reliance by the taxpayer .on erroneous written -advice -
. furnished by an offlcer -or employee of the Division' of -
" Taxation acting in the- officer’s or- employees official

capacity entrthng that taxpayer to appropnate penalty

and interest waivers permltted by law, provrded that the -

i penalty or mterest did not result from a failure: of the -
) taxpayer to provrde adequate or accurate mformatron
- to'the officer or employee- and provrded such reliance.
was reasonable and the taxpayer had no knowledge of
crrcumstances whrch should have put. the taxpayer upon

3 mqurry as to whether such facts were erroneous.
" purposes of this subparagraph no officer or employee
. of the Division of Taxation is- authorrzed to provide
/ written advice which is bmdmg on the ‘Division of
* Taxation in the absence of a wntten request f om a.

y'fataxpayer or 3 '

: “,vaaddrtronal amount’ of taxes due or: which adequately
- discloses the ‘tax treatment “of an’ item’ which should
have been adequately drsclosed with'the orrgmal feturn,

' the taxpayer is first contacted by the Division of Taxa-

o return

_ 2 In deterrmmng 1f the taxpayer exercrsed ordmary
. business care and prudence in provrdmg for the payment .

- cof his tax lrabrlrty, _consrderatron will be given  to the

. nature - of the tax which the" taxpayer ‘has failed 'to ‘pay.:.

- Thus, for example, facts.and c1rcumstances which, because -
“of the taxpayer’s efforts to conserve assets in marketable
- form, may constitute. reasonable cause for nonpayment of

- income taxes may not - constitute - reasonable - cause. for

- failure to _pay over trust fund taxes such as sales and gross
: mcome wrthholdrng taxes. - R £ .

3’(e) The provrsrons of thrs sectron shall apply to the extent

pertinent where any taxpayer substantially understates- the - :

amount of taxes requrred to be shown on- the return and-

_such understatement or omrssron was: due to reasonable A
‘cause and not due to wrllful neglect

Reasonable ‘cause and -
the. absence of: 'willful neglect may be determrned to exrst
only where the taxpayer has acted in good farth '

o Amended by R 1991 d 528 effecuve November 4 1991

See: 23'N.J.R,1899(a), 23 N J. R 3342(c)
-Added new (b)-(e).
Amended by R.1997 d.98, effectlve March 17 1997

See: 28 N.LR. 3716(a); 29 NJR. 913(b).

@)

‘In (a), added last sentence, -and- substannally amended (d)lm ‘

Case Notes o

Computatron of mterest mmgated by absence of fraud General
Trading Co., Inc V. Drrector, Div. of Taxatlon 83 NJ 122, 416 A.2d 37
(1980) : ) : ;

For »‘"5,

S tax law;

iv. The frlmg of an amended return whrch shows an\ '.

provrded the amended return is filed | prior to the trme‘

- tion . concermng an audrt or an exammatron of the
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18 2—28 ‘Criminal penaltles S ,;-

(a) The State Tax Umform Procedure Law contarns crim-
inal penaltres for persons ‘who violate ‘the State tax laws

~administered by the Division of Taxation. Criminal provi-
_sions are prescrrbed by law for the followrng acts or omis- .
"srons L o N

L Any of the followmg constrtute a drsorderly persons -

offense : S
' Farlure to frle any return or report requrred by
any State tax law; -

B Farlure to pay over any tax requrred by any State

B .*tax law, whrchrsfalse AR

Farlure to frle a bond requrred to be frled by any

S State tax. law

" v. Failure to file an’ apphcatron for regrstratlon' R
certrfrcatron, or such data in connectron therewrth as_ SR
~the director by regulatron or otherwrse may. requrre -

under any State tax law;

: Fallure to. drsplay or surrender any certrfrcate of
: ;-'_:authonty as- may be required by any State tax law )

" vid. Assrgnmg or’ transferrmg any certrfrcate of au-,;‘_. -

- thonty in vrolatron of ‘any State tax law

viii.. Farlure to. charge any state tax as requrred by"'” -
anyStatetaxlaw, ' : Sl oo

ix. Farlure to separately state or account for any '

fState tax as reqtured by any State tax law

) any State tax law or

N Xi. Farlure to keep any records’ requrred by any :_,
State tax law or rule of the Drrector rssued thereunder '

: L2 The offenses provrded in (a)l above shall be in” e
. addrtron to. -any. other penalties prescrrbed inPL. 1987_ RETIS

76 or otherwrse prescrrbed by law .

_1»,

CI' une

quire- registration . with- the intention to evade tax
(N JS.A.54:52-13); - - .

i, Knowmgly operatmg under a vorded corporate -

‘ charter (N JS.A, 54 52—16),
R

, Frlmg or causmg to be frled or made any return, -
: certrfrcate, affidavit, representatron 1nformatron testi-
* mony or statement, requrred or authorrzed by any State_* B

T

X Farlure to wrthhold any State tax as’ requrred by

3 Any of the followmg constltute a. fourth degree ©

_ : Intentronally provrdrng false mformatron to hm- o
- der an- official - investigation, inquiry examination or
. audrt by the Drvrsron of Taxatron (NJ S.A. 54; 52—7) '

RS 1 K Farlure to lrcense or. regrster with the Drvrsron of o
~ Taxation and/or engaging in ‘conduct which would re- -

“Supp. 3-17.97
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.iv‘. Knowmgly dealmg wrth unllcensed persons and
_assisting such.person in avordlng or, evadmg any State

o fjf‘a‘;»?tax(NJSA 5452-17) or

A Knowmgly swearmg to any false or fraudulent .

statement with an intention to evade or avord any tax
‘penalty or mterest (NJ. S A 54 52—19)

4, Any of the followmg const1tutesy a thlrd degree -

‘crrme

_i‘; Fallure to’ flle a return or report wrth mtentron to
" evadé or avoid tax, fee, penalty or interest pursuant to
State Tax Unlform Procedure Law (NJ S.A. 54 52-7);

ii. Fallure to remlt any sums collected for the bene-'

) fit of the State w1th intent to.evade or avo1d tax, fee,
( penalty and mterest (N JS. A. 54 52—-9) :

n1 Preparatlon of false or fraudulent return report
‘or statement with intent to evade or avord -any tax, fee
‘ penalty or interest (N.J. S. A. 54:52-10);, '

iv. Preparatlon ‘or mamtenance of fraudulent or
false books or records with intention to evade or avoid
tax fee, penalty or mterest (NJS.A. 54: 52—11)

‘ 'by State tax law with mtent to evade or- -avoid tax, fee,
enalty or mterest (N.J. SA 54: 52—12) or .

Fallure to collect or w1thhold any- State tax with
mtentron not to make tlmely payment of tax, fee,
penalty or mterest (NJS. A. 54: 52—13)

5. The mtentronal failure to\yremrt taxes collected or

 withheld of $75,000. OO or ‘more shall be consrdered a

' second degree crime.

'18°2—2 9 (Reserved)

18:2-2.10 Credlt for erroneous payments and collectlons

(a) Where 1t is determmed as a result of the audit of -any
taxpayer that a State tax has been erroneously or-illegally.
collected from- such taxpayer, or has been. paid by such

* taxpayer under-a mistake -of law orfact, and where no

questions. of law or fact 'are involved, ‘the Director may
credit thé erroneous overpayment of tax to the account of

- the taxpayer to offset the amount of a deficiency assessment.
* Such offsets will be made with the following limitations:

v. "Failure to maintain books or records as requrred

DEPI‘ OF TREASURY—TAXATION

1 Credrt for the erroneous payment must be. made- “

wrthm the time in' Wthh a defrcrency assessment. must be o et

made for such tax as: provrded by law; ‘and -

o Credlt ‘shall only be- apphed in_ order to offset a.
‘ .habrhty for @ period: whrch is covered by the apphcable SR

assessment perlod and

3 Credlt for erroneous overpayments shall only be

made to. offset a deflcrency assessment made by the .

y Dlrector under the same state tax law o

(b) An audit of a taxpayer can only be mltrated by the

D1v1s10n and not at the request of a taxpayer

18 2—2 11 ane rate defined

For the purposes of determmmg the mterest charge to be ‘ ‘

assessed against a_taxpayer, prnne rrate shall mean the
' average - predoniinant -prime rate, as determined by the

Board of Governors of the Federal Reserve System, quoted. =~~~
by commercral banks to large businesses as of the. first,
“business day of the calendar quarter nnmedlately precedmg -

‘the quarter within which ‘the tax or payment became due.

The applicable. rate shall be adjusted on the first business -
~ day of each quarter thereafter over the life of the debt. As' -

_to the calculation of interest accruing on-and. after July 1;
1993, prime rate means the rate. quoted as of December 1 of

the .calendar year 1mmed1ately precedmg ‘the: calendar year .
in which the payment was due; prov1ded however, that if-

the ‘Director - determines. that the prime rate quoted by
commercial banks to large businesses. varies: by more than

-one percentage point from the rate otherwise determined,

the Director shall redetermine the prime rate to be that
_quoted prime rate for: subsequent calendar quarters of the
calendar year in wh1ch payments become due :

Amended by R.1997 d.98; effectlve Maich 17, 1997. -
See: 28 N.J.R.-3716(a), 29 N.JR. 913(b)
Added last sent\ence

SUBCHAPTER 3. REQUIREMENTS FOR
- PAYMENT OF TAXES BY ELECTRONIC ‘
FUNDS TRANSFER N

Source and Effectlve Date n

'R.1994 d.63; effective- February 7, 1994.
See: 25 N.J.R. 1078(a), 26:N.J.R. 824(a).
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