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Trrn CrTIZEx:-;' BnLIHNG Lo.AN 
AND Sxnxcrn A!-,SOC'IATrnx <>F 

PLAIXFIELD, 
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I). 

1:-iAAC \Y. P.\X(;Bonx, et ux., 

Appellants. 

On Bill. 

Appellants' Points. 

I. 
Tlw defendant, if lie has paid up thP instalments of 

stock and interest , on his loan as reqnirec1 by the con-
stitution and rules of the r.omplainant, has paid his 
bond and is entitlecl to it, and to the cancellation of 
his mo1't(J'age. The complairnrnt, pas ·ed a resolntion 
defening p ·tyment in this sel'ie , after February, 1878. 

See evidence. P. Bl, l. 8-10, l. 15-23. 
Again, Appleton. the Secretary, on P. 34, l. 35, says 

that borrowers in this s<->ries, in order to terrnina te their 
mem bPr;-;hi p and get hack their ser.llrities were req nired 
to pay to and including October, 1878. The defendant 
paid instalments on his stock up to and including ~fa)', 
1878, P. 42, l. 23, and inlerest on his born1 up to Nov<:m-
lH-'l' 13, 1877. II<~ nlso hacl a bill ~1gainst the complain-



ant of ~(H3.38, for labor, which was admitted by it. P. 
4, 1. 20. 

That wonlcl pay his instalments up to and incl nding 
A1tgust and part of September. ' The Seeretary com-
putes the deficiency at the time of taking the evidence 
to be 8110. Thit:i snm, ancl the costi:, of suit, up to the 
time the evidence was being taken, the defondant 
tendered himseJf ready and willing to pay. He further 
tendered himself ready to snrrencler his ten shal'e:-; of 
stock to the complainant upon the return or tendel' of 
the bond and mortgage in q nestion. 

This was refused. P. 44, l. 15-30. 

II. 

The association was practically closed and wound up 
by payments nrnc1e to and including l?ebrnary, 1878. 

No member, except the defendant, paid any instal-
ment after the Pebruary instalment. rriie l'oll was not 
called for any payments after that elate. P. 31, 1. 24-2G. 

This demand for eight months' additional inst~ll ment::, 
appears to have been an arbitrary reqniremPnt without 
any solid reason but on a fanciful notion, that it might 
be needed to redeem the unbolTowed stock. But when 
the questjon, whether it might ever be nee<led at all, 
was pressed on the Secretary, he evaded ans\vering · 
directly, though the question was three times repeated, 
and finally he expressed his belief that such payments 
would be needed in a fair equitable wim1ing up of the 
association. P. BS, 1. 30-40, and P. 3D, 1. 1-2.1. If the 
bo1Towing member was content to let his securities re-
main, he was not required ~o pay, except to l?ebrual'y, 
1878. It is confidently snbmitted that if the bond and 
mortgage in question are to be regarded as a '' building 
loan'' bond and mortgage, the debt has been paid, or 
very nearly paid. 

III. 
,Yas such an agreement substantially as set np in 

the ans,v-er made between the complaimmt and defend-
ant~ 
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Oompact]y expressed, that agreement was this : The 
defendant mjght buy .at auction in the usual way ten 
loans, or ffi:;2,000, on his ten shares of stock, and in lien 
of securing them by the ordinary building loan bond 
and mortgage, he might give the association a common 
bond and mortgage, payable one year from date, with 
interest semi-annually, at seven per cent., which so far 
as vayment of the same was concerned should be re-
garded precisPly the same as if he had secured the loans 
by giving the nsnal building loan bond and mortgage; 
and upon the payment by defendant of his monthly 
instalments oI ten dollars, and his interest half-yearly, 
until the first RPries of stock should be wound up, he 
should be entitlecl to his bond and mortgage for can-
cellation, or for assignment, to any one he might select, 
upon surrentlering to the association the ten shares of · 
stock. 

I submit without extended remark, that such an 
agreement, substantially, was made. The witness, 
Appleton, who lives near Philadelphia, and who be-
came the romplainants' Secretary in June, 1878, labors 
to show from the complainants' books and records that 
"no snch agreement was made, but that the loan was 
'· an investment" precisely the same as if the com-
plainant had loaned this .1''2,000 to any person not a 
member of the association. 

Against that theory are the sworn statements of four 
conscientious citizi:ms of Plainfield, Ayers, Coward, 
Pope~ and Pangborn, this defendant: all disinterested 
except the latter, and one of them (Pope) the very per-
son who kept the books and made the records. [f 
Appleton's theory, deduced from records, which he 
dirl. not make, be trne, these four men are guilty of 
corm pt perj tuy, ber>ausP there is no suggestion or even 
possibility of mistak0. 

1\fr. Pope was, perhaps, negligent m his book-keep-
ing and minute making, but he shows how that negli-
gence occurred, in his testimony, on pages 57-60, but 
in any event the defendant's interests should not be 

I 
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prejudiced by Pope's cJ,relessness, and he swears em-
phatically ancl directly to the agreement .. 

Pangborn' s evidenre, pp. 8, 4 ancl 8 ; Pope's evi<lenee, 
pp. 11, 12 and 13; Ayers' evidence, pp. 18, rn arnl 20, 
and Coward's evidence pp. 24, 2.'3 and 27, prove this 
agreement, and while such evidence may not agree in 
all its minute detnils~ it will be remembert>cl that tlw 
witnesses testify to conversations five year.5 prior to the 
date of their testimony, and they all agree as to the 
substance of the ng1·eement. 

IV. 
\Yas the evidence as to this agreement eomJ)e1ent 
The rule exclrnles "parol conternpomueous evidence 

"to contradict 01· vary the terms of a written instru-
" ment," but courts of equity exercise more liberality 
in admitting evidence in order to reach the equity of 
the case tlian.courts of law. 

Stoutenb1_1rgh v. Tompkins, l 8tock. 3Hu. 

Wherever the active agency of a comt of equity is 
invoked specifically to enforce an agreemenr, it admits 
parol evidence to show that the claim is unjnst, al-
though such evidence contradicts that which is written. 

l Greenleaf s ED. 431. 

Parol evidence is competent to show facts which con_ 
trol the operation of a written instrument. 

Sweet v. Parker, 7 C. E. Gr. 457. 
Orunev. Bon11ell, L Gr. Ch'y 264. 
Canal Co. v . .1.liatltiesson, 2 U. E. Gl'. 883. 
llomer v. Leeds, 1 Dutch. 106. 
]Javens v. Thompson, 11 C. E. Gr. 388. 

In Bell v. Fle1,z inr;, 1 Beas. 18, the court 8ai<1 parol 
eviden<>e is competent to show the purpose and in tent 
for which the bond and mortg~ge were executed. 

In TiffanJJ v. Ormqford, l McCarter 278, Chancellor 
Green said: "Admitting the competency of parol evi-
" dence to prove a contract in conflict with the terms 



"of the mortgage, the eYiclenre shonlcl establish the 
"existence and terms of the contrnct beyond all reason-
., able doubt,'' and in that case parol evidence was 
~1dmitted to show that, at thP time the mortgage wa 
given as adrl it ional Sfcur ity, the creditor agreed to 
exha nst m10tlH--'l' mortgnge on \YiHcmrnin lands before 
1·e~orth1g to tlw <lebtor' s lands. 

'I'iie trne consicler:i tion of a deed may be shown by 
paro] ,1lt hough it may ,·ary from that expressed in it; 
a11cl so it m,1y he shown that a -deed absolute on its face 
was intended as a mmtgage. If a writing is part only 
of the eddPnce of a contract, ancl not the entire con-
tract, it may ht> Pxplainecl, ancl the other portions prov-
ed l>r extrinsic eviclPnre ; ancl extrinsic evidence may 
show the tohil disclwrgP of a rontract. 

2 P(lrs. on Con. G5 notP Y. 
I hid G7. 
(Yf,ellroorl v. Brittin, l Gr. Ch'y 430 . 
..Jfu11roe v. Pf'rkin.,·, 9Pick.. 298. 

Collrts of <'qnit.y will not ]encl theh· ai<l to enforce nn-
jnst, \llH:OJlSCim1tiot1H bargains, where under an the cir 
cnmstanees Htteh clec1·ee wonlcl he inequitable. 

2 Storv Rr;_. mm. 
] lhid 7uD. 
81(//'uns v. But1er. 4 C. K Gr. 202. 
Sor;h/,!f ,·. B11t1er, 1 Beas. 4D8. 
llrl'WN v. Wilson. 0. E. Gr. 180. 
Jlerrift Y. Brown, 4 C. E. Gr. 286 

In Grer'n v. 11£. & l!J. R. R., 1 Bea-;. 16.3, the court 
gnve l'PliPf ton party who l1acl signed a clePd nuder mL-
tnke of law, mid saicl thP <'ase forn1ecl an excPption to 
tlw g8nP.r:1l rnle, arnl one pl'incipal reason was the mis-
take of law wa, the lllistak--' of both parties to the con-
traet, :mcl w:1s to he attributPcl to the agent of the party 
now encle,n-ol'in:i· to takn :HlnrntngP of it. See also 1 
Story's Equit:7, ·' ~listake '' : 1:38. 

It is insistC'cl that to t>11fon·P. thi~ contract, this bond 
and mortga?e against this defendant would hP- nnjnst, 
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inequitable, and against conscienre, and this parol evi-
dence was introduced not for the purpose of contra-
dicting the written instrnment, but to show that the 
same has been paid in the manner stipulated by the 
parties to it, and that it would be unjust to enfol'ce pay-
ment. "\Vhat are tile circumstances! Pangborn was a 
member of the association, with all the rights and priv-
ileges attaching thereto; the owner of 10 shares of stock 
full paid, upon which he might borrow in tlie nsnal 
way $2,000. Por reaso11s given in his testimony, he 
wanted to secure the loan he was ahont making of the 
association, by giving an ordinary or common bond :md 
mortgage in lien of the Building Loan honcl and mort-
gage. if his privileges and rights would thereby be the 
same. He consulted the solicitor an<l some of the di-
rectors before buying the loans, on the subject. They 
saw no difficulty about it. They saw tlrnt the associa-
tion would thereby receive fnlly as rnud1 money as it 
,voulcl if the usnal association rnortg:1ge was given. In 
good fairh, Pangborn at the meeting bought 10 loans at 
$200 each, making $2,000, paying a bon ns of 2 per ce11 t. 
ancl got 81,060. The board sanctioned the arm ngPmP-n t, 
ancl the bond ancl rnortgagP in the bill mentioned were 
prepared and exec11 te<l by defen(lants, th<:'Y sn pposi ng 
that their rights and privileges wen-' prPcisely the sanrn 
as if the other form of security ha<l been given. Pang-
born continnec1 to pay up his 810 monthly and the in-
terest of 8140 per annum until the 1st series was sub-
stantially wonncl up and closed. No mon, money was 
callt-~d for or received after Febrnary, 1878. 

TlH-' new boarcl of direr-tors affPct to clisbelieve the 
exiRtence of any such agrePment or understanding, and 
ignore it and are here trying to enforce payment of the 
bond and mortgage according to its literal terms. 

They have a pretended examination of the ca •p before 
a committee, the clefendant not being present, and tlu~y 
report the books contradict . his claim and at once onler 
the foreclosure. The 10 shares of stoc·k are wol'th only 
$1,560. The bornl and mortgage the directors consider 
worth $2,400 and over: hence this suit. 
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This is an nnjust and inequitable demand. Because: 
1. The bon<l and mortgage are evidence of a part only 

of the original agreement, an<l tlw whole may under the 
rule l>e shown by extrinsic evidence. · 

2. Tile bond and mortgage were made and delivered 
by defendant nndel' ignorance of his rights and obliga-
tions, arnl the mistake was mntual and chiefly attrib-
utable to the com plninan ts and their solicitor. 

3. The coniplainants will not be injured, if the agree-
rnellt set nv in the answer and proved l,y the testimony 
be carried out in good faith. If Pangborn had secured 
this loan hy the usual building lo.a,n bond and mortgagP, 
they ndmit it woul(l now be paicl off. 

4. Both parties to this parul agreement concur in 
their testimony a· to the effect to be given to the bond 
and mortgage, and what should be deemed payment of 
same. "\Vill a coln't of equity <lt>cree the strict per-
performancP of a eontract in a case in which both parties 
to it concur in testifying that in a parol agreement. of 
which the contract was part, the defendant might per-
form or discharge it in a manner (lifferent from that 
expressed in it 

5. The complainant altered fundamentally its consti-
tution, by winding np the first serie~, vvhen the stock 
was worth but .~·mu a share, instead of ~200, as vvas pro-
Yi,led in its <·onHtitution. 

6. TllP <lefen(lnn t has faithfully ancl honestly perform-
ed his part oft his agreement without objection or protest, 
until the sel'ie · \YHS vrnnnd up, and the complainant 
received the benefit. 

The YicP-Cliaucellor evi<len tly reganle<l this as a loan 
tu an outsider - an "investment. loan,,, antl not one 
made to a bmTO\dng member; but the conclusive 
ans\\'er to that L·, that Pangbo1·n bought out the 
rno1wy in the regular way, at auction, and paid a 
bonus of two per cent., and received only 81,960, at 
most . 

.i:,.. ow that is preci el~y the way tlrn tall borrowing mem-
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bers got their loans; and loans for investments were not 
only not made that way, but could not be so made, he-
cause such loans wen~ always made to persons, not 
members, and Pope, tlle Secretary, swears that this 
bond anc1 mortgage was the only one of tlw kind ta ken 
in the ten years he was Secretary. 

v. 
The Vice-Chancellor, in his opinion, seems to ~1s:,;;n111P 

that the appellant was to gain some spe('ial ~HhantagP 
over the association · by giving the bond and rnorigai!.·e 
in question, ratl1er than the kind usually given by bor-
rowing members; tlrn t he was not required ~18 other 
borrowing members were to P'lY interest monrhly at 
the rate of one half of one per cent. per month, nm to 
assign his ten shares of stock as collateral sPctuity for 
the 82,000 loan, but it is respectfully ins1stPd that the 
assumption is unwarranted. 

He might have seenred the loan by giving the usual 
special form of mortgage, in which case it ,vo1ilcl now 
be entirely paid off. .As a member, he 1iac1 a perfect 
1·ight to clo that. When he bought the loans in Se1)-
tember, 187n, he had paid in $10 a month for ninety-
one months. commencing in February, 18G8. Tf he had 
securec1 them by the mnrnl special form or 111ort,1gge, 
his future p,1yrnents would ham been S20a rnonth, vii., 
810 a month on stock, $10 a month, or ~l20 a year for 
interest. In the c:1c_,e before us, after the loan he paid 
$10 a month on stock, mid :·140 a year for interest. If 
the appellant gained any advantage in this transnction 
it consists in the difference between paying ,:no, half-
yearly, and $10 monthly, for nearly three years. I 
think that on computation it will be seen that the ad-
vantage is in favor of the complainant tu the amount of 
about ~30. As to Pangborn assigning his stock as col-
laternl security, the proof was, the mortgaged premises 
were worth clonble the amount of the loan, and thern 
was no necessity for it, and he was not asked to do it, 
because the security was unquestionably ample. 
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VI. 
Again I submit that the Vice Chanc ellor is under a 

mistake, in the statement that "by the agreement the 
"appellant was to be allowed to retain his stock.'' He 
did retain it, bnt it was no part of the agreement to do 
.so. And it is very evident from the whole case that 
neither party to the agreement desired, or had any mo-
tive to conceal, the true nature of the transaction. 
Pangborn frankly details the reason for desiring to give 
this form of secnl'ity, an<l so long as the complainant is 
not only not injured but actually benefitted by taking 
the bor1d and mortgage in q nestion, instead of tlrn other 
form, it should be considerecl as estopped from assert-
ing that the transaction was an objectionable one, and 
not entitle<l on any ground to be enforced in eq nity. 

I further snbmi t, that the agreement set out in the 
answer ,vas 1n·oved substantially, but I admit it was not 
expres5-ed in any writing, and more's the pity for us that 
it ,vas not. I also further insi:-,t, that the appellant loses 
no right or equity because he was one of the Board of 
Directors with ,vhorn the agreement was made. \Vhy 
should lie 1 

VII. 
It is as certain as anything hnrnan can be that the 

transaction was eithP.r a. the Vice-Chancellor suggests, 
one between an ordinary b01To\ver and lencler, or it was 
~1s the appellant claims and testifies, a buying out of 
the loans under the rnles in the usnal way by a mem-
lier of the association, and becoming the purchaser 
Lecause J1e was the highest bi<lder. I claim it was the 
latter ; bnt ii I am mistaken as to this then I claim 
nncler the u ·nry law of New J er:-;ey, that the complain-
ant can only recover the amount received without 
interest or costs. 

The injustice to the appellant in the decree as advised 
by the Vice-Chancellor consist in this, viz : the loan is 
treated precisely as if it was an ordinary loan between 
the borrower and len<ler, except that the appellant is 
charged with ~L9G0 ancl interest, instead of ,.'2,000. 
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The decree is for over $2,400. The 10 shares of stock 
are worth but $1,560. If the transaction be rPgardecl as 
the appellant claims it should be, the bond and mort-
gage are about paid by the snrrender and cancellation 
of the stock. The act under which this association vvas 
formed provides that no premium given for priority of 
loans or acquisition of a bnilding or discount gfren in" 
redemption of shares shall be deemed usurious. Rev. 
title "Bnilding Loans." But if this be an ordinary caRe 
of borrowing and lending the taking of the bonus is not 
protected by the statute. 

I do not see the force of the remark of the Vice-
Chancellor, that ·' The intention which existed at the 
"time of bidding the bonus to take the loan as a mem-
~, ber must be regarded as having been subsequently 
"changed so that no corrupt or usurions agreement was 
"entered into, and cannot properly be charged,'' if I 
understand it. The logic of this case is inPxorablP. 
Pangborn is entitled to be regarded either as a member 
borrowing money in the usual form as aU members bor-
row money; or_ the transaction was a loan to an out-
sider, a stranger, and was what is called an investment 
in distinction from a loan. 

In the first case his liabilities cease with the close of 
the series, and the taking of a bonus of $40 was lawful, 
but if the loan was an investment loan, then the taking 
of a bonus by the lender is usurious, wlrntlwr there was 
any corrupt agreement to do so or not, ancl I cannot 
comprehend by what mental alchemy the intent which 
existed when the loan was bid off, was subsequently 
changed so that no corrupt. agreement was entered into. 

There was the agreement to pay a bonus of 2 percent. 
entered into by the borrower and accepted by the lenders, 
and the bonus was retained by the lenders. This is all 
admitted. How can the complainants escape the pen-
alty of forfeiting interest and costs~ 

On the argument of the cause before the Yice-Chan-
cellor, the complainants' counsel uttered not a word in 
defence of the transaction from the charge of usury. 
If the complainant. is entitled to recover at all the de-
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cree shonlcl have bet>n for the amount actually received 
by the defendant without interest or costs. 

lknnott v. Ifadsell, 8 C. E. Gr. 174. 
Cou,lt v. -'-1IcUarty, Ibid 126. 
TVa1ter v. Lind, l C. E. Gr. 445. 
Rovings Inst. v. JJ,InVord, 4 Stew. 99. 

VIII. 
But the decree is erroneous in another aspect. In it 

the intere t is compntecl on ~1, OGO from .i:T ovember 13th, 
1877, (the date of the last payment of interest on bond) 
to the date of the decree. By the opinion the com-
plainant \vas entitled to .:·1,9(i0-the sum actually 
loanet1-but the appellant had paid interest at 7 per 
cent. from September 12th, 1875, to November 13th, 
1877, on the whole stun 82,000. The bond shows this. 
He gets no allowance for this excess of interest. 

Tlte complainants took and received that excess of 
interest which was itself usurions under the statute. 

The mistake made in computing the amonnt due on 
the decrPe in omitting to credjt Pangborn ,,;66. 50 for his 
work is provided for in the stipulation at the close of 
the book, an<l is not. to prejnclice the complainant's 
case. 

E. W. RUNYON, 
Solicitor an<l of Counsel with Appellant. 
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' ISAAC ,v. PAN~BORN, I 

TnE OI'l.'IZENS' BUILDING LoAN On Appeal. 
AND SA VIN GS As , '0CIA'l'ION OF j 
PLAINFIELD, N. J. 

Respondents' Brief. 

I. 
The action was brought to foreclose a mortgage given 

by the appellant, Isaae \Y. Pangborn, to the respond-
ents in the common and ordinary form, bearing date 
the 13th day of September, 1875, to secure the pay-
ment to the respondents of 82,000, in onP year, with in-
terest, at the rate of seven per cent. per annum, pay-
able semi-annually, and the bond is in the usual and 
common form, and the interest is endorsed thereon 
semi-annually to November 13, 1877. which seems to 
be the annual elate from which the mterest was to be 
computed. 

II. 
rrhe appellant, Pangborn, was a director, and also a 

member of the Security Committee of the Building 
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Loan Association, the respondents, from some time in 
1874, to June, 1878, when at a special meeting of the 
memhers of the associntion he ancl a11 of lns co-direct-
ors went out of office at the same time, and at the same 
meeting a new Board of Directors was elected, and 
not one of the retired Boarcl was re-e1PctPc.L 

Appleton's testirnouy, page 45, line 4, et seq. 
Pangborn' s " " 6, " 1;2, to 14. 

The Security Committee had power to invest the funds 
of the association at the time of this loan. 

Pope, vage 15, line 10. 

The testimony sho1vvs that the directors ]oanPd the 
money of the Association on three kinds of sec11rity: 

1. Purchased loans, to be bougf1t on1y by ,nembers, 
and at six per cent. interest, pu !Jable monthly, with 
the monthly clues, and secured by a transfer of the 
purchasing member's shares to the As ·ociation, and 
a bond and mortgage on real estate, and which bond is 
conditioned that the borrOW<--'r shall pay monthly his 
dues anrl one half of 01w per cent. interest monthly 
"until there shall be s,tfiici<>nt money on hand and 
due to the Association to didcle to each share of its 
capital stock two hundred dollm·s over antl above all 
its debts and liabilities, and the said loans become 
thereby in pursuance of the Constitution of the said 
.Association fully satisfied and paid,'' etc. And the 
mortgage contains a like provision. 

Defendant's Exhibit:-;, No. 1 and 2 
2. Bonds and mortgages in the ordinary and com-

1nonforrrn as investments. 
3. Penwnal bonds (unauthorized by their Constitu-

tion). 
III. 

The hon cl and mortgage in this suit is of the second 
class, ancl the. contention of the Appellant is that his . 
liabilities under it shall be decreed to be the same as 
those of a purchasing member under the first class or 
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Bnilding Loan bond ancl mortgage, because of an al-
leged nnc1Prstanc1ing had with Ayres, Coward and 
Pope, tltree ~f the Direr·tors, oPfore the e.ref'ution ancl 
delivery qf the bond and nwrtga,r;e. 

Pangborn, page !J, line 10. 

In this position the appellant is unfortunate, be-
cause the record is agajnst him. The minntes of the 
meetings of the Assor>iation for the months of September 
and November, 1873 \Vhen it is alleged that the ap-
pellant pnrchasecl this loan--contain no record of such 
transaction. The minutes of September show a sale 
to Coriell of three loans. And the minutes of No-
vember show a sale of five loans to \Varnock; but 
neither show any to Pangborn, while the entries in 
the cash book for Tovembe1\ 1875, show a payment to 
the appellant on a loan of $2,000, on bond and mort-
gage. 

Appleton, pages 45 and 46. 
And, besides, both the three directors, their Secre-

tary and Treasurer and the appellant, treated this loan 
to Pangborn as an investment on common bond and 
mortgage. It was so marshalled by the rrreasurer, 
Pope, in the annual reports of 1876, 1877 and 1878. 
The interest was paicl and receivell emi-annnally ac-
cording to the tern~s of the bond, and not one of the 
requirements of a Building Loan bond anu mortgage 
was demanded of or complied with by the appellant. 
On page 65, Exhibit E, it will be seen that this mort-
gagB is classed as an investment bond and mortgage as 
distinguished from loans sold. 

See Appleton's testimony, page 50, lines 8 to 40. 
Pangborn' s '' '' 9, '' 12 to 18. 

The appellant in paying in his clues monthly on his 
stock only clill what the Constitution of the Associa-
tion required of every member of the Association. He 

· never assigned his shares to the Association ; but he 
did as ign them to somebody else, and the assignee has 
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them yet. There is no pretence on the part of the ap-
pellant that this verbal understanding was ever rati-
fied or sanctioned by the Board of Directors after this 
bond and mortgage was given. Nor is there any in-
thnation in the records of the Association that he, 
Pangborn, a director, ltad m,ade suck an arrange-
ment with lds co-directors for his sp.ecial advantage, 
and which was contrary to the By-Laws. 

See Defendant's Exhibit "2." 

The appellant, at the time he made this bond and 
mortgage, was a trustee of the funds of the association 
for the benefit of the shareholders. He ought not to 
be allowed in his defence to say: "True, I borrowed 
your money and gave you a bond and mortgage as se-
curity, and therein agreed to pay you according to 
their terms; but in fact I was not to pay as I had writ-
ten, and the security I have given by my deed is not 
the security yot1 are to have." 

v. 
I submit that the terms of this plain and simple 

contract~ under the hand and seal of the appellant, 
cannot be varied or altered by any parol agree-
ment made prior to or at the time of its execution, 
and that any evidence in that direction and for 
that purpose was inadmissible in this case. The 
rule is clearly expressed by Vice Chancellor Van 
Vleet in Van Syckel v. Dalrymple, 5 Stewart 235, 
in these words: """\Vhen the parties to a contract have 
deliberately put their engagements into writing, in 
such terms as import a legal obligation, without any 
uncertainty as to the object or extent of their engage-
ments, it is conclusively presumed that every part of 
their contract was reduced to writing; and all oral 
evidence therefore of what was said during the nego-
tiation of the contract, or at the time of its execution, 
must be excluded, on the ground that the parties have 
made the writing the only repository and memorial of 
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the truth, and whatever is not found in the writ-
ing must be understood to have been waived and 
abandoned. n 

This principle is recognized in all the cases. A deed 
under some circumstances may be decreed to operate 
as a mortgage, but I know of no case in which a 
plain, unambiguous bond and mortgage has been 
ch~nged and altered into another bond ancl mortgage, 
the terms and conditions of which are essentially dif-
ferent. On this subject I cite: 

Chetwoocl v. Brittan, 3 Gr. Ch. 334. 
Same v. Sanie, l II al. Cli. 628. 
St~ffren v. Bu.Ber, 6 C. E. Gr. 410. 
Dewees v. jJ£anhattan Ins. Co., 6 Vr. 366. 
Locander v. Lounsbilry, 9 0. E. Gr. 417. 
Hilj/'man v. I.lummer, 2 0. E. Gr. 269. 
Chub et. al. v. Peckham, 2 Beas. 208. 

VI . 

If it is claimed that the respondents are estopped, 
the answer is that 1

' the doctrine of estoppel, resting 
on parol proof, is not applicable so as to vary the legal 
force of written instruments." 

Dewees v. Jl,£anhattan Ins. Co., 6 Vr. 366. 

VII . 
By giving to the appellant his construction, and de-

creeing his liability to be that of a purchasing member, 
the shareholders represented by the respondents would 
lose 8560. 00. 

Appleton's testimony, page 31. 

VIII. 

I respectfully submit that the appellant, being a 
director of the association, and charged with the man-
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agement of its funds ancl investment of its money, can-
not avail himself of the defence of usury on a lo~n 
m3.de to himself by a collusive bargain with his co-di-
rectors. If such is the case! then each one of the 
directors could borrow on the same terms, and the en-
tire fonds of the shareholders could be absorbed by the 
directors by usurious contracts made by themselves, 
with themselves, and for their special advantage. 

IX. 

The claim of $66.58, to which the appellant is en-
titled, is covered by the stipulation to be found on page 
96 of the printed case. 

WM. B. MAXSON~ 
Solicitor and of Counsel with the Respondents. 







EXHIBlT 1. 

On the part of the defendant. 
The mortgage is in the ordinary form, except the 

condition w liich is as follows : 

Proviclecl always, and it is hereby agree<l by and 
between the parties to these presents, that whereas 
the said is 
a stockho]cler ancl member of the said the Citizens' 
Building Loan and Savings Association of Plain-
fieltl, and as such stockholder, hath taken from t11e 
said association loan 
amounting to the sum of 
dollars, ancl hath transferred to tlie said associa-
tion share of the 
capital stock thereof as collateral security for the 
payment of the sa 1 1e ; 

Now, if the said 
his heirs, executor~, administrators, or any of 
them, shall well ancl truly pay or cause to be l)aid 
to the Treasnrer, for the time being, of the said 
association, interest for the saicl sum monthly, at 
the rate of one -half of one per cen L. per calendar 
month, payable on or before the second Monday of 
each and every month from and after the date 
hereof; and al~o all the monthly dnes or instal-
ments hereafter to become due and payable on the 
said share as well as all fines ancl other impositions 
whatsoever that may be la wfolly charged against 
him, his executors, administrators, or any of them, 
tlS the holder or lwlclers of the said share or of the 
said loan until there shall be sufficient money on 
hand and clue to the said association to divide to 
each share of its capital stock the snm of two hun-
dred dollars over and above all its debts and liabili-
ties, and the said loan, in pursuance of the constitu-
tion of the s.tid association, be tl1ereby fully satjs-
fie<l and paid, according to the condiUon of acer-

I 



tain bontl or <>bligation giren hy tlie sai(l 
to 

the said the Citizens, Jfoil<ling Loan ath .1 Savings 
Association of Plainfielu, in the pennl snm of 

dollars, 
and beadng even date lierewith: 

And shall also, during the l)eriocl aforesaid, in-
sure and keep insnreu the building or buildings 
now erected or hereafter to be erected upon the land 
ancl premises above conveyed, against loss or dam-
age by fire, in some safe aml responsible insurance 
company, to be approved of by the said 1mrty of 
the second riart, to an amount not less than 

dollars ; 
and slrnll assign the l)olicy or policies o[ insurance 
to the said party of the seco11d part : 

Aml :-,hall also keep the premises above conveyed 
free ancl cleat' from all charges for arrears of 
groun(l-rent, insurance, taxes, assessments ! both 
ordinary aml Pxtraonlinnry, and all other imposi-
tions ,vhatsoever-that then an<.1 from thenceforth 
these l)l'Bsents and the said bond or obligation, and 
everything herein or therein contained, nncl the 
estate hereby grnn tecl, shall cease, determine and 
bA voi<l and of none effect ; anything herein or 
therein contnin ed to the contrary in anywise not-
·witlistarnling. · 

Ancl moreover, if t.he interest aforesaid shall be 
snff eretl to remain un1rnid more than six months, 
then and in that case, the entire princi11~1l sum shall 
also become immediately clue and payable without 
any other or fort lier delny. 

A ncl if the si1icl 
his heirs, execntors, atlministrators, assign~, or 
any of them, shall negle c t to pay all or any taxes, 
assessments, preminrns for jnsnrance, arnl all or 
any other clrnrgc--s, liens or in<'nmbrances wlwt o-
ever again~t the premises, on nny clay wliereon the 
same sliall lwcome d11e and payablP. nn<l to d eli,·er 
receipts for the same to tliesaid party of the secornl 
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part, thPn it shall be lawfnl for the said party 
of the second part to pay tlie same ont of the 
funds of the said association, and the sum or 
sums so paid shaJl be a lien on the said premises, 
added to the amount securecl hereby, and payable 
with lawful iut6l'est on demand. 

And the said doth 
hereby covenant and grant to and with the said 
the Citizens Bnilding Loan and Savings Associa-
tion of Plainfiel<l, their successors ancl assjgns, that 
if default be made in the performance of the pro-
viso or condition hereinbefore expressed, then and 
from thenceforth the said assoriation, their succes-
ors or assigns, shall and may from time to time and 
at all timr.s, peaceably and quietly enter into, have, 
hold, nse, occupy, possess and enjoy all and singu-
lar the above-granted and bargained l>l'emises, with 
the !tppurtenances, without the let, snit, trouble, 
hindrance or denial of the said 
his heirs or assigns, or of any other person or persons 
,whatsoever. 

EXIIIBI1 1 2. 

On the part of the defendant, being so much of 
,constitution of corn plainants, as relates to the issues 
in tl1is cause. 

ARTICLE II. 

1\IE:'1113ERS. 

Any person, being twenty-oiie years of age, may 
become a member of this Association by subscribing 
to this Constitntion, and agreeing to take one or 
more shares of Stock, and by the payment to the 
'l'reasurer of one dollar on eacl1 sliare subscribed. 



ARTIULE Ill. 

STOCK. 

SEC. 1. A share of Stock jn the Association shall 
consist of Two Hundred Dollars, payable in month-
ly instanments of one dollar on each share. The 
first instaJlment to be pajd on or before the second 
Monday in Febrnary, 18G8; and all subsequent in-
stallments shall be paid on or before the second 
Monday of each and every month. 

SEC. 3. ,vhen the intrinsic value of a share of 
Stock in this Association shall become two hundred 
do]Jars, then the hohler theteof shall cease to be a 
member by virtue of said share,ana shall be entitled 
to rect>ive the full amo1rnt of the same,dedncting all 
arrearnges, interest and fines due the Association. 

ARTICLE IV. 

W l'1 IIDIL\. WAL OF )1E}IBEW3. 

J. Any memher v.-isldng to ,dthdraw from 
this Association rnny liarn th e priYilege of so c1oing 
by gi-ving to the Treasurer a ,vritten notice of his 
or her intention to ·withdraw, to be presented at the 
next , monthly nw eting of the .Association ; and on 
the 1wxt mont]y mee ting tliereaiter, he or she shall 
be entitlecl to receive from the treasnry the amount 
of :tll installments actua11y pai(1 by him or her, first 
de<lHcting his or h er proportion of expenses,also all 
tines and forfeitures dne from sneh member at tlie 
time of withdrawal, JJrorided,hoYre, ~er that all loans 
made by the .Asso<'iation to such ·withdrawing stoek-
ho]c1er Rlrnll be fo]ly pai<l hoth }H'inciF1l am1 inter-
est into the trPasnry, lH-1 l'orP s11ch withdnnrnl can 
be made; Prnnid crl,also f'urtl1Pl\ that shoulc1 the net 
val1rn of a sli:1re at the time of f;ll<'h with<lr,1wal not 
be equal to the amounr n<'t11::Jly p:1ic1 on tile s:1me,. 



then shall a corresponding deduction be made from 
the amount to be refunded as aforesaid. 

SEC. 4. Members wisl1ing to withdraw from the 
Association, and who are clear on the books, shall 
receivP- interest on their instalments paid in, at the 
rate of six per cent per annum, if they shall have 
been rnern bers of the Association one year. Should 
the funds on haucl, ancl not previously set apart for 
another purpose, be insufficient to pay the necessary 
amount on the withtlrc.nval of a slrnre, it shall not 
be withdrawn until a sufficient sum shall be on 
han<l. 

ARTICLE YI. 

DUTIES OF OFFICEl~S. 

SEC. 3. It sha11 be the clnty of the Boa rel of Direc• 
f1 tors to meet on the second 1Iom1ay evening in every 

month, at ::melt hour ancl place as the Association 
may direct. for the purpose of receiving from the 
stockholders their monthly clues or installments, 
interest and fines, and to see that the same are paicl 
into the trwlsnry, and also to snperintencl the ]oan. 
ing of the fnnch, of the Asso ·iation, their safe in. 
vestment, and tlie finances of the Association gen. 
erally. They shall also audit the accounts of the 
Treasurer, see tl1a1· his books are properly kept,aml 
make a full an<l complete return of the state of the 
financPs at all Annual 1\fePtings of th.-: .... \..ssodntion. 
J:i1i ve 1) irectors sh~1ll cons ti tn te a quorn rn for lmsi-
nef-s. 

ARTICLE r1r. 

LOAN:-;. 

SEC. l. Eacl1 stoC'kh<>klPr, l'or Pa('h an<l every share 
of stot·k that he or she nwy hold jn the .As/:ioeiation, 



-slrnll he entitled to a loan of Two Hundred Dollars 
from the fonds of the Association. 

SEC. 2. "\Vhenever the fnn<ls in the treasury shall 
warrant, one or more loans shall be Jisposed of, by 
auction, to Lhe highe3t bidder, in such manner as 
the Directors shall determine. In the event of tlie 
funds of the Association lying unproductive for the 
space of one month, the Directors are empowered 
to loan them to others than stockholders, on nn-
clonbtecl security, for a time not exceeuing tbree 
months. 

SEC. 3. ""\VhenevPr a stockholder shall be declared 
to be entitled to a loan or loans, he or slrn shall 
either pr,y or allow to be deducted the premium 
offered for the same~ and before receiving the loan 
-shall secure the pnyment thereof to the Association, 
by a bond and mortg:1ge, for the full amount of tile 
sum ]oanec1, and by the assignment of the policy of 
insurance, if required; and, for every loan of two 
hundred dollars made to a stockholJer, at ie~1st one 
share of stock shall be assigned to the Association 
as collateral security. 

SEC. 4. Any stockholder owning two or more shares 
of stock and by his bid becoming entitled to a loan 
shall be allowed to take at. the same rate of premium 
as mnny successive loans. Prol'irled always that he 
gives notice at the opening of the meeting of the 
precise number of loans to be a pp lied for by him 
and assign so much of hjs or her stock as the Direc-
tors shall require. 

SEC. 5. Stockholders taldn_j loans from the Asso-
dation shnll pay interest monthly to the Treasurer, 
at the rate of one half of one per cent. per month. 
H the interest is suffered to remain unpaid more 
than six months, the Directors may compel pay-
ment of pri 11ci pal and interest l>y ordjnary proceed-
ings on the l>oIHl and m 11rtg,1ge, according to law. 



.A HTICLE YIIT. 

The Annual :Meeting o.f stockholders shall be helcl 
on the second Monclay evening in Febrn..1ry in each 
anc. eYery year. Fifteen members shall constitute 
a quorum. 1 pecial Meetings shall be called by thA 
'l'rea ·urer wben requested by ten members . • 

ARTICLE Lr. 

Stoekhoh1er ·, Trustees, Gnanlians ancl Re11resen-
tatives for Minors, neglecting to pay their monthly 
dues, ludl forfeit and pay a fine of ten (10) cents 
for ea ·h all(l every share of stock, arn1 the like sum 
for each ]oan of two- hnrnlrecl clol1ars, by him or 
her hekl, for each and every 1wglect. 

ARTICLE ~"III. 

HEDIOIPTIO~ OF ~[OHT(L\.GED PHE)II. 1:$. 

·when any mortO"agor shall c.leE;ire to redeem his 
pr mises from the mortgage npon it before the clo.-e 
of the As ociation, he ·hall be allowccl to do so by 
paying into the treasury the full amount of the 
loan taken by him, at which time the shares of 
stock assigned by him to the Association, as secnri-
t,y collateral to that of his bond and mortgn?e, shall 
l>e reas igne<l to him on the Transfer Book of the 
A sociation by the Presiclent of the Board of Di-
rectors. 

BY-L.\ \\'S. 

The Director. may enact By-Laws fol' th~ir own 
government, not repn_o-11:111t to thi Con ·titntion. 

1 



CONSTITUTION. 

This Constitution shall not be altered or amended 
except at an annual Meeting and by a vote of the 
stockholders present representing a majority of the 
stock, or at a special Meeting of which one month's 
notice shall be girnn, each stockholder being en-
titled to one vote for every share. 
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