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NOTICE OF APPEAL.
Filed November 19, 1928.

In Chancery of New Jersey

'59/202. 10
Between
Rudol ph L. Tanner, el ux., On Bill, etc.
Complainants,
und Notice
of Appeal.

Boynto n Lumber Company,

Defendant.

To Mr. Orlando H. Dey, Rahway, New Jersey,
solicitor of the defendant:

The complainants, Rudolph L. Tanner and
Clara H. Tanner, being aggrieved by an order
made by the Chancellor on the advice of Vice-
Chancellor Buchanan in the above-entitled cause
on November 1, 1928, dismissing the bill of com-
plaint, hereby appeal from the whole and every
part of said order to the Court of Errors and
Appeals in the last resort in all causes. 30

E. A. MERRILL,
Solicitor for and of Counsel

with the Complainants.

I conceive there is good reason for appeal in
the above stated cause.

E. A. MERRILL,
Of Counsel with Appellants.
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PETITION OF APPEAL.
Filed November 20,1928.

New dJersey Court of Errors and Appeals

Between
Eudolp h L. Tanner, €t.ux-, On Appeal.
Complainants,
Petition
and of Appeal.

Boyn ton Lumber Company,

Defendant.

The petition of Eudolph L. Tanner and Clara
H. Tanner, the appellants in the above stated
cause, respectfully shows that your petitioners
find themselves aggrieved by a final decree made
in the Court of Chancery by his Honor Edwin
Eobert Walker bearing date the first day of No-
vember, 1928, wherein the said Eudolph L. Tan-
ner and Clara H. Tanner were complainants and
the said Boynton Lumber Company was de-
fendant, in this respect, to wit;

(1) The decree does not adjudge that the
material described in the item of March 8, 1924,
of the bill of particulars filed in the mechanics’
lien action of Boynton Lumber Company against
Eudolph L. Tanner and Clara H. Tanner, his
wife, the complainants herein, was not ordered
for or used in the erection and construction of
the dwelling house of complainants.

(2) The decree does not adjudge that the al-
legation in the affidavits of Catherine V. Nagle
and John T. Evans that the material described in



Petition of Appeal.

said item of March 8, 1924, was used in the erec-
tion and construction of complainants’ dwelling
was false in fact; and that, being false, the affi-
davits were fraudulent as well upon being used
for a fraudulent purpose.

(83) The decree does not adjudge that the de-
fendant herein made a fraudulent use of the
affidavits of said Catherine V. Nagle and John T.
Evans.

(4) The decree does not adjudge that except
for the said affidavits of said Catherine V. Nagle
and John T. Evans, filed by and for the benefit
of defendant, a summary judgment could not
have been ordered against complainants.

(6) The Court dismissed the complainants’
bill whereas it should have granted the relief
prayed.

Your petitioners therefore pray that the said
decree of the said Chancellor may be reversed,
set aside and for nothing holden, and that your
petitioners may have such relief in the premises
as to this Honorable Court shall seem meet.

E. A. MERRILL,
Solicitor for and of Counsel
with Appellant-Petitioners.
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ANSWER TO PETITION OF APPEAL.
Filed December 30, 1928.

NEW JERSEY COURT OF ERRORS AND

APPEALS.

Between On Appeal

Rudolph L. Tanner, et als., from Court
Complainants-Appellants,  of Chancery.

and Answer to

Petition o

Boynton Lumber Compan y, A eal f

Defendant-Respondent. ppeat.

The answer of the above named respondent to
the petition of appeal of the above named ap-

pellant.

This respondent not acknowledging the truth
of all or any of the matters contained in the said
petition of appeal for answer thereto, neverthe-
less says and admits that a decree was on No-
vember 1, 1928, made and entered in the Court
of Chancery of New Jersey, as stated in said
petition for the purpose therein mentioned; but
as to the substance and form thereof, this re-
spondent prays to refer thereto when the same
shall be produced.

This respondent is advised and believes that
the said decree is agreeable to equity, and it
prays that the same may be affirmed with costs
to be adjudged to this respondent.

ORLANDO H. DEY,
Solicitor for and of Counsel
with Respondent.



BILL OF COMPLAINT.
Filed October 6, 1925.

IN CHANCERY OF NEW JERSEY.

To His Honor Edwin Robert Walker, Chancellor
of the State of New Jersey:

The complainants, Rudolph L. Tanner and
Clara H. Tanner, residing in the Town of West-
field, Union County, New dJersey, respectfully
show that:

1. On dJuly 5, 1924, summons issued out of the
Union County Circuit Court in the mechanics’
lien action of Boynton Lumber Company, plain-
tiff, against John T. Evans, Rudolph L. Tan-
ner and Clara H. Tanner, his wife, and the West-
field Trust Company, defendants.

2. The lands upon which the residence, the
subject of the lien claim, was erected belonged
to both these complainants as tenants by the en-
tirety. But the contract for the residence was
made with one Joseph E. Gallagher by complain-
ant, Rudolph L. Tanner alone, and the contract
given to said Joseph E. Gallagher was sub-let by
him to said John T. Evans, one of the defendants
in the lien action referred to in paragraph 1.

3. The full contract price was paid by said
complainant Rudolph L. Tanner to said Joseph E.
Gallagher, and an amount in excess of the con-
tract price as between said Joseph E. Gallagher
and said John T. Evans was paid to Evans by
Gallagher, or to others on his behalf.

4. In the bill of particulars attached to the
complaint the last date on which it is alleged
material was delivered to the premises upon
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Bill of Complaint.

which a lien was claimed was March 8, 1924; and
the date of delivery next preceding the date of
March 8, 1924, was February 12, 1924, which is
nearly five months prior to the issuance of the
summons in said lien action.

5. In paragraph 4 of the mechanics’ lien com-
plaint it is alleged that the materials described
in said bill of particulars “ were furnished to and
used by said defendant, John T. Evans, in the
erection and construction of said building,”
meaning the building erected on the premises
liened.

6. In and by said bill of particulars it is al-
leged that on March 8, 1924, the following ma-
terials were “ delivered to the Tanner job located
on the Boulevard, Westfield, N. J.” :

1 dr. 2-6x 6-2-1% flush sanitary drs. birch
3 “ 26x6-81% *

2 ¢ 2-2x6-81% “ « “

1 sash dr. 2-6 x 6-8-1% 1 panel and gla. 1 It.

7. The defendants Tanner duly filed their an-
swer denying that the alleged debt was a lien,
following the suggestions as to form given by
Luce in his 1923 Edition of the Mechanics’ Lien

LaW
8. The defendant Westfield Trust Co., also

filed its answer.

9. The defendant Joseph E. Gallagher did not
file an answer.

10. After answer filed by defendants Tanner
said Boynton Lumber Co. gave notice of a mo-
tion to strike out said answer on the ground that
it was frivolous and sham, and said motion was
argued on September 6th and 15th, 1924.



Bill of Complaint.

11. To the notice of motion was attached the
affidavit of John T. Evans, dated August 29,
1924, and in paragraph 3 of said affidavit said
Evans deposed that the materials described in
said bill of particulars were “ used in the erec-
tion or construction of said building,” referring
to the residence of these complainants, at the
times stated in said bill of particulars.

12. To the notice of motion was also attached
the affidavit of one Catherine V. Nagle; in para-
graph 1 of her affidavit said Catherine V. Nagle
deposes that she is “ the bookkeeper of Boynton
Lumber Company” ; and in paragraph 4 she de-
poses as of her own knowledge that “ said ma-
terials,” referring to the materials described in
the bill of particulars, “ were furnished to and
used by said defendant, John T. Evans, in the
erection and construction of said building,” re-
ferring to the Tanner residence.

13. No other affidavits were filed by any rep-
resentative of said Boynton Lumber Co., or by
anyone having personal knowledge of the facts.

14. On September 15, 1924, the answer of the
defendants Tanner was struck out on said motion
and a summary, special, judgment entered
against their lands in the sum of $2,700.81, and
costs, which said judgment was thereafter af-
firmed.

15. Said John T. Evans prior to the com-
mencement of the mechanics’ lien action by Boyn-
ton Lumber Co., had given said Boynton Lumber
Co. certain collateral security for an indebtedness
which included the indebtedness for which the
special judgment against the lands of the de-
fendants Tanner was entered.
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Bill of Complaint.

16. Subsequent to the affirmance of said me-
chanics’ lien judgment said Rudolph L. Tanner
and Clara H. Tanner instituted a proceeding in
this court to ascertain their rights, status and
legal relations with respect to the collateral
security referred to in paragraph 15 herein, and
Said Boynton Lumber Co. and John T. Evans
were made defendants therein.

17. In the course of the proceedings referred
to above said bill was dismissed as to Boynton
Lumber Co., and was thereafter proceeded in as
to said Evans.

18. Said Evans failing to file an answer there
was a decree pro confesso and order for proofs
ex parte, and at hearings before Honorable
Robert H. McAdams, sitting as Special Master,
said Evans appeared under subpoena on behalf
of complainants.

19. Upon his examination said Evans was
unable to produce any order, or copy of any
order, for the doors described in the bill of par-
ticulars as of March 8, 1924, or any bill for
them.

20. Said Evans also testified that all the doors
in the Tanner house were hung on or before
March 1, 1924, and that the interior doors were
one-panel doors, but the doors alleged to have
been delivered on March 8, 1924, are described in
the bill of particulars as “ flush sanitary doors.”

21. By the report of said Special Master,
copy of which is attached hereto and made a part
hereof, it appears, and complainants so charge,
that the affidavit of John T. Evans, attached to
the notice of motion for summary judgment in
the mechanics’ lien action of said Boynton Lum-
ber Co. against complainants herein, was false



Bill of Complaint.

and fraudulent with respect to the item of March
8, 1924.

22. Complainants charge that paragraph 4
of the affidavit of Catherine V. Nagle, attached to
said notice of motion, was false and fraudulent
with reference to the item of March 8, 1924, and
its implication that she had personal knowledge
of the fact.

23. Complainants allege that except for the
item of March 8, 1924, thus fraudulently added
to said bill of particulars, said special judgment
could not have been entered against these com-
plainants, and charge that said judgment was
thus fraudulently procured.

24. Through their solicitor complainants
brought said fraudulent affidavits to the attention
of the attorney of Boynton Lumber Co., but said
attorney notified said solicitor that execution on
said judgment will, nevertheless, be pressed.

25. Complainants have been informed by the
Sheriff of Union County that levy has been made
on their said lands for the enforcement of said
judgment, thus fraudulently procured.

Complainants desire that defendant shall be
perpetually enjoined from prosecuting its frau-

dulent judgment against their lands and there-
fore pray:

1. That the defendant Boynton Lumber Co.
may answer this bill of complaint without oath,
and each statement made therein.

2. That it be decreed that said Boynton Lum-
ber Co. be perpetually enjoined from prosecuting

its said special judgment against the lands of
complainants.
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Bill of Complaint.

3. That writ of subpoena may issue com-
manding said defendant to answer this bill of
complaint and abide by such decree as this
court shall make in the premises.

E. A. MERRILL,
Solicitor for and of Counsel with Complainants.

VERIFICATION.

State of New York,
County of New York,f

Rudolph L. Tanner, of full age, being duly
sworn according to law, upon his oath deposes
and says:

1. I am one of the complainants in the fore-
going bill of complaint mentioned. I have read
the same and am familiar with the contents
thereof, and the matters and things therein set
forth are true so far as relates to my acts and
deeds, and so far as relates to the acts and
deeds of others I believe them to be true.

2. I reside at No. 835 Boulevard, Westfield,
New dJersey, being the lands and premises to
which the lien of defendant’s judgment attaches.

3. There are no flush sanitary doors, or one
panel one glass light doors, in my said house,
nor were such doors called for by the specifica-
tions or ordered by me or on my behalf.

4. The doors in my said house were hung
on or before March 1,1924, and were not changed
subsequent to that date.

5. I have been advised by the Sheriff of
Union County, by letter and through my solicitor,
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Bill of Complaint.

that levy on my said lands has been made, and
that he has received instructions from defend-

ant’s solicitor to proceed forthwith with the sale
thereof.

RUDOLPH L. TANNER.

Subscribed and sworn to before me
this 6th day of October, 1925.

Wm. B. Cooley,
Notary Public.
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ANSWER TO BILL.
Filed November 16,1925.

IN CHANCERY OF NEW JERSEY.

59/202.

Between 1

Rudolp h L. Tanner and I
Clara H. Tanner, his wife, I
Complainants, I &n Ul &%

Answer.

Defendant, Boynton Lumber Company, a cor-
poration of New dJersey, with its principal office
at Sewaren, in the Township of Woodbridge,
County of Middlesex, answering the bill of com-
plaint filed in this cause, says that:

FIRST DEFENSE.

1. Paragraph 1 is admitted.

2. Defendant has no knowledge nor informa-
tion sufficient to form a belief as to the allega-
tions of paragraph 2.

3. Defendant has no knowledge nor informa-
tion sufficient to form a belief as to the allega-
tions of paragraph 3.

4. Paragraph 4 is admitted.
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Answer to Bill.

5. Paragraph 5 is admitted.
6. Paragraph 6 is admitted.

7. This defendant admits that the complain-
ants filed an answer in the mechanics’ lien action
mentioned in the bill of complaint. Defendant
has no knowledge nor information sufficient to
form a belief as to that portion of said para-
graph 7 which alleges that the said answer was
filed “ following the suggestions as to form given
by Luce in his 1923 edition of the Mechanics’
Lien Law.”

8. Paragraph 8 is denied.

9. Defendant denies that Joseph E. Gallagher
was defendant in said suit. Defendant admits

that the said Joseph E. Gallagher did not file an
answer.

10. Paragraph 10 is admitted.
11. Paragraph 11 is admitted.
12. Paragraph 12 is admitted.
13. Paragraph 13 is denied.
14. Paragraph 14 is admitted.
15. Paragraph 15 is admitted.
16. Paragraph 16 is admitted.

17. Defendant admits as alleged in paragraph
17 that in the course of the proceedings referred
to above, said bill was dismissed as to Boynton
Lumber Company.” Defendant has no knowl-
edge nor information sufficient to form a belief
as to the remainder of said paragraph 17.

18. Defendant has no knowledge nor informa-
tion sufficient to form a belief as to the allega-
tions of paragraph 18.
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Answer to Bill.

19. Defendant has no knowledge nor informa-
tions of paragraph 19.

20. Defendant has no knowledge nor informa-
tion sufficient to form a belief as to the allega-
tions of paragraph 20.

21. Paragraph 21 is denied.
22. Paragraph 22 is denied.
23. Paragraph 23 is denied.

24. Defendant admits that complainants,
through their solicitor, brought to the attention
of the solicitor for this defendant, the fact that
he, the said solicitor for complainants, intended
to claim that certain affidavits filed in said me-
chanics’ lien action were fraudulent and that
thereupon the solicitor for this defendant notified
him that execution on the judgment of this de-
fendant would, nevertheless, he pressed. These
defendants deny that there were any fraudulent
affidavits filed in said mechanics’ lien action.

26. Defendant has no knowledge nor informa-
tion sufficient to form a belief as to the allega-
tions of paragraph 25.

SECOND DEFENSE.

1. In said mechanics’ lien action in the Union
County Circuit Court referred to in paragraph 1
of the bill of complaint, an order was made by
the Honorable Samuel Kalisch, one of the Jus-
tices of the New Jersey Supreme Court holding
the Union County Circuit on September 15, 1924,
striking out the answer theretofore filed in said
suit by the defendants Rudolph L. Tanner and
Clara H. Tanner, his wife, who are the com-
plainants in this present cause of action, be-
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Answer to Bill.

cause sald answer was sham and frivolous and
because said defendants had, after due notice,
failed to show such facts as entitled them to de-
fend.

2. Pursuant to the making of said order, a
summary and final judgment was entered in said
Union County Circuit Court on September 15,
1924, in favor of this defendant against said
complainants specially for the sum of $2,619.19,
together with lawful interest from March 8, 1924,
and the plaintiff’s cost of suit to be taxed, to be
made of the building and lands described in the
complainants’ bill of complaint.

3. The complainants Rudolph L. Tanner and
Clara H. Tanner, his wife, thereupon appealed
from the judgment mentioned in paragraph 2
of this defense to the New Jersey Court of
Errors and Appeals which last named court on
March 25, 1925, rendered its judgment affirming
saild judgment by the Union County Circuit
Court and ordering that the record be remitted
to said Union County Circuit Court to be pro-
ceeded with in accordance with its judgment and
the proceedings of said court.

4. The matters and things alleged in the com-
plainants’ bill of complaint are res adjudicata by
the said respective judgments of the Union
County Circuit Court and the N. J. Court of Er-
rors and Appeals.

THIRD DEFENSE.

1. On October 2, 1925, a decree was entered
in this court in favor of this defendant, denying
an application then made by said complainants
for the same relief as that which is prayed for
in this suit.
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Answer to Bill.

2. The facts upon which said last mentioned
application was made and denied were the same
as those set out in the hill of complaint filed in
this cause.

ORLANDO H. DEY,
Solicitor for Defendant.

20

30

40



17

REPLICATION.

Between \

Rudo 1ph L. Tanner and I
Clara H. Tanner, his wife, r
Complainants, | 0On Bill, 10

and ! Replication.

Boynt on  Lumber Company, V
a corporation, |

Defendant. |

Complainants, Rudolph L. Tanner and Clara
H. Tanner, his wife, replying to the answer of
the defendant filed in this cause say that:
FIRST DEFENSE. 20

The complainants join issue on the answer of
the defendant under the first count.

SECOND DEFENSE.

1. Paragraphs 1, 2 and 3 are admitted.
Paragraph 4 is denied.

THIRD DEFENGSE.

30
1. Paragraphs 1 and 2 of the third defense
are denied.

E. A. MERRILL,
Solicitor of Complainants.

40
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Rudolph L. Tanner, direct.

TESTIMONY.

RUDOLPH L. TANNER, the above named com-
plainant, being duly sworn in his own behalf, *
testifies as follows:

Direct examination by Mr. Merrill.

Q You are one of the complainants? A Yes,
sir.

Q In this proceeding? A Yes, sir.

Q Is Clara H. Tanner, the other complainant,
your wife, Mr. Tanner? A She is.

Q Do you and your wife own the property
upon which was placed this mechanics’ lien now
in question? A We do.

Q Were you one of the defendants in that
mechanics’ lien suit? A Yes.

Q You made a contract with Mr. Joseph E.
Gallagher, for the erection of this residence? A
Yes, sir.

Q And sublet to John T. Evans? A Yes.

Q Were either of those contracts filed? A
Not that I know of.

Q Were you one of the complainants in the
proceedings for declaratory judgment, in the suit
in which the Boynton Lumber Company and
John T. Evans were defendants? A Yes.

Mr. Merrill: 1 offer in evidence so much
of those proceedings as is included in the
evidence of Catherine V. Nagle and John T.
Evans.

The Court: You are offering only the two
affidavits—

Mzr. Merrill: No; the complaint, the an-
swer, and the affidavits, and the bill of par-
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Rudolph L. Tanner, direct.

ticulars. The purpose is merely to bring
before the Court the statement of the Nagles
and the affidavit of—

The Court: Itlias not been referred to.
It may be admitted in the pleadings.

Mr. Merrill: It i1s.
Said document is marked Exhibit C. 1.

Q I show you a specification, which is marked
Exhibit 12 on the part of the complainants, in
the proceedings for a declaratory judgment. A
Yes.

Q Were those the specifications for your
house? A They are the ones.

Mr. Merrill: 1 offer them in evidence.

Mr. Dey: They are objected to. We are
not bound by the specifications between the
owner and Mr. Gallagher.

The Court: What is the purpose of the
offer?

Mr. Merrill: The purpose of this is to
show that there is no such door included in
the specification for the Tanner house, as
the doors specified in this item in the bill
of particulars in question; no such doors
were in contemplation of Tanner or Evans,
and no such doors were furnished or put in
the house in question.

The Court: The objection is overruled.

Said specifications are marked Exhibit C.
2.

Q Do you recognize that photograph, Mr.
Tanner? A Yes, sir.

Q This is a photograph marked Exhibit 9
on the part of the complainants. Wh.ere was that
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Rudolph L. Tanner, direct.

photograph taken? A It was taken from the in-
side of the rear left bedroom of the honse.

Q Referring to the honse on which the lien
was placed? A Yes, sir.

Q How many, if you know, of the doors in
your house, are of that description, not in num-
her, but whether all of them or not are of that
description—the interior doors I mean?

Mr. Dey: I object to testimony as to what
kind of doors the gentlemen has in his house.
That is entirely irrelevant and immaterial.
I object to the entire line of testimony.

The Court: The objection is overruled.

A They are not all of that description.
Q How many are not of that description? A
Two or three.

Mr. Merrill: 1 offer this photograph in
evidence.

Said photograph is marked Exhibit C. 3.

Q The photograph Exhibit 10 on the part of
the complainants in the proceedings for the de-
claratory judgment—I show you that exhibit and
ask you if you recognize that photograph? A
Yes, sir.

Q Where was that taken? A In the kitchen.

Q Do you know how many doors in your house
are of that description? A Yes.

Q How many? A Two.

Mr. Merrill: 1 offer that in evidence.
Said photograph is marked Exhibit C. 4

Q I show you a cut of a door marked Exhibit
No. 19 in the proceedings for declaratory judg-
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Rudolph L. Tanner, cross..

ment, and ask you if there are any doors in your
house of that character? A No, sir.

Q There are not? A No, sir.

Q Do you know what kind of door that is? A
Yes.

Q What kind of a door is it? A A hospital
or sanitary door.

Q Is it called a flush sanitary door? A It
is—

Mr. Merrill: I offer it in evidence.
Said cut is marked Exhibit C. 5.

Q Referring to complainants’ Exhibit 5, did
you ever order for your house any doors of that
description; that character? A No, sir.

Q Were or were not all the doors in your
house hung prior to March 1, 1924? A They
were.

Q After March 1, 1924, were any doors in
your house changed or exchanged? A No, sir.

Q Did you have a full complement of doors in
the house on March 1, 1924? A Yes, sir.

Cross examination by Mr. Dey.

Q Are you sure, Mr. Tanner, that all the
doors were hung by the 1st of March, 19247 A
Yes, sir.

Q Positive of it? A Yes, sir.

Q And on what date did you know that? A
Why, I knew it at or about that date.

Q About the 1st of March, 1924? A Yes,
sir. It might have been a day or two earlier or
a day later.

Q You watched the progress of the house
as it was constructed? A As near as anyone
would under the circumstances.
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Rudolph L. Tanner, re-direct.

Q Give us an average of how frequently you
attended the house during the week during the
course of its construction? A If I was in the
city at the time—I was doing some traveling—

Q Can’t you approximate the number of
times, whether you were traveling or not? A
I should say I visited it five days a week, either
before going to business or after coming home.

Q So that you knew on or about March 1st,
what type of doors you had in your house? A
Yes, sir.

Q When did you move in your house to live
there? A I moved the great bulk of my furni-
ture, that is, the bulky pieces, on the 19th of
March.

Q You have lived there since the 19th of
March, 1924? A Yes, sir.

Re-direct examination by Mr. Merrill.

Q Prior to March 19, 1924, had you moved
any of your things into the house? A A great
many of them.

Q For how long a period prior to March 19th
were you gradually moving in? A For a period
of three or four weeks.

Mr. Merrill: I want to offer in evidence
the report made by Judge McAdams in the
declaratory judgment proceedings. 1 offer
that from the files.

Said Master’s report is marked Exhibit
C. 6.

Complainants Rest.
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William Bierling, direct.

WILLIAM BIERLING, a witness produced on
behalf of the defendant, being duly sworn,
testifies as follows:

Direct examination by Mr. Dey.

Q You are employed by the Boynton Lumber
Company, are you not? A Yes, sir.

Q And you were employed by it in De-
cember, 1923? A Yes, sir.

Q In what capacity are you employed? A
Mill superintendent.

Q Do you know John T. Evans, whose name
has been mentioned in this case? A Yes, sir.

Q And a man by the name of Ed. Feickessen?
A 1 did.

Q Who was he? A As far as I knew he was
a sort of right-hand man or possibly a foreman
and all-around handy man. He did practically
all of his detail work.

Q What negotiations or business did you
transact with Feickessen, that had to do with
John Evans, so far as the Tanner job was con-
cerned? A He would come in and order the
materials, and if there were no orders over at
that time, he would place those orders.

Q Where did he order the materials? A
At the Boynton Lumber office.

Q Hid you personally see him there? A 1
did.

Q Did Evans ever come and order some ma-
terials himself? A He did sometimes, but not
usually.

Q I show you this order dated December 27,
1923, John T. Evans, Tanner job, and ask you to
what that refers? A That is an order accepted

from Mr. Feickessen for the Tanner job, for
these flush doors.
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William Bierling, direfit.

Q Are they the same doors described in these
proceedings as having been delivered March 8,
1924! A They are.

Q Where were you and where was Feickessen
when those doors were ordered! A In the office
of the Boynton Lumber Company.

Q Did you have these doors in stock! A
We did not.

Q What did you do! A We sent an order to
Crooks manufacturing concern, and they supplied
it.

Q Is this that order! A It is.

Q Did you afterwards receive the doors from
the Crooks people, made up specially! A We
did.

Q Then what happened! A They were de-
livered to the Tanner job.

Q You didn’t personally deliver them to the
Tanner job! A No.

Q Do you know who did make the deliveries
at that time for the Boynton Lumber Company!
A No, I don’t know.

Q They were handed to somebody to deliver!
A  Yes, they were.

Q Are these in your handwriting! A They
are.

Mr. Dey: I offer them in evidence.

By Mr. Merrill.

Q You have no writing here signed by either
Feickessen or Evans! A No, sir; no written
order.

Q Do you recall making an affidavit that
these doors were ordered by Feickessen, a part-
ner of Evans! A I don’t recall it, as a partner

of Evans.



25
William Bierling, dirept.

Q You don’t recall your affidavit? A Not as
a partner of Evans, I don’t.

Mr. Merrill: As to the alleged sales order
Number 8409, I object to its introduction
in evidence, on the ground that it does not
carry the signature or either Evans or Feick-
essen. It is merely a memorandum which
might be a self-serving declaration made by
the defendant.

The Court: The objection is overruled.

By the Court.

Q I understand you to say this order was
given to you personally verbally by Feickessen?
A Yes, sir.

Q ‘Is that what you mean to say? A Yes, sir.

Q And at that time you wrote out this order,
which is a part of your business record? A
Yes, sir.

The Court: I will admit it.

Said order No. 8409 is marked Exhibit
D. 1.

By the Court.

Q Was a duplicate of it given to anybody
else? A No, sir; that is not customary.

Mr. Merrill: I object to purchase order
Number 5177, addressed to W. D. Crooks &
Son, on the ground that it is immaterial and
irrelevant. The question is as to the de-
livery of these doors for use in a particular
house, and i1t 1s immaterial from what
source they were ordered.

The Court: I will admit it.
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Millard Munn, direct.

Said purchase order is marked Exhibit
D. 2

Q I show you a slip dated March 8, 1924, sold
to John T. Evans, Tanner job, order 8409. Is
that the form of delivery slip which is used by
the Boynton Lumber Company, Mr. Vierling?
A Yes, sir.

Q Are the materials mentioned in that slip
the same materials which you wrote out this
sales order 8409 for? A Yes, sir.

Cross examination by Mr. Merrill.

Q Mr. Bierling, I show you a catalog of W. D.
Crooks & Son, and I ask you if the illustrations
from pages 47 to 51, inclusive, are or are not
illustrations of flush sanitary doors? A They
are.

By the Court.

Q Is there any other print of a flush sani-
tary door than that shown by those illustrations?
A Not that I know of, sir.

Mr. Merrill: I offer those illustrations on
pages 47 to 51, inclusive, in evidence.

Said illustrations are marked Exhibit C. 7.

MILLARD MUNN, a witness produced on behalf
of the defendant, being duly sworn, testifies
as follows:

Direct examination by Mr. Dey.

Q Mr. Munn, you drive truck for the Boynton
Lumber Company, do you? A Yes, sir.
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Millard Munn, direct.

Q What is your position? A Well, I am in
charge of the whole trucking end of it, and I run
one truck myself also.

Q You deliver materials? A Yes, sir.

Q Were you employed by the Boynton Lum-
ber Company in that capacity on March 8, 19247
A Yes, sir.

Q Do you know where the Tanner job was in
Westfield? A Yes, sir.

Q Did you know John T. Evans? A Yes.

Q How long had you known him prior to
March 8, 1924? A About a year before that.

Q Had you ever made any deliveries to this
particular Tanner job to Mr. Evans prior to
March 8, 1924? A A few.

Q Do you know whether Evans was engaged
in other building operations in Westfield at about
that time? A He was engaged in three or four
different jobs.

Q Did you have occasion to deliver other ma-
terials to him from time to time on other jobs?
A Yes, sir.

Q Did you make a delivery to the Tanner job
March 8, 19247 A 1 did.

Q What did you deliver? A Some doors.

Q Where was Evans that day? A On the
job with two other men.

Q Did you talk to him that day? A Passed
the time of day with him, as I did on every job.

Q Who unloaded the doors? A I was on the
truck myself, and I passed them to the two men
who were working, I believe, for Mr. Evans.

Q Why do you say they were working for
Evans? A Because they were on the job.

Q That was the Tanner house? A Yes, sir.

Q Was Evans working there that dav? A
Yes.
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Millard Munnf direct.

Q Did he know you were delivering doors
there? A Yes, sir.

Q How do you know? A He signed the ticket
for me.

Q Acknowledging delivery of the doors? A
Yes, sir.

Q Is this the ticket you refer to? (Showing
witness a ticket.) A Yes, sir.

Q Is this Mr. Evans’ signature? A That is
his signature.

Q You know that? A Yes, sir.

Q How far along had the building progressed
at the time? What was the exterior appearance
of it? A Why, the sheathing, the outside, was
on. I didn’t go on the inside to see any further.

Q Was the roofing on? A The roof was on.

Q The lath and plaster in? A 1 couldn’t
say that.

By the Court.

Q You say Mr. Evans signed this? A 1 gave
him the book.

Q Did you see him sign it? A He came back
and handed it to me and I took the duplicate out.

Q Did you see him sign the slip? A 1 cer-
tainly saw him, but he opened the book and
passed it out again to me, I didn’t go in the
house.

Q Where.was he when you handed the book
to him? A He was in the window inside.

Q What floor? A The first floor.

Q Of the residence? A Yes, sir.

Q Where were you? A 1 was outside in the
front of the house.

Q You passed it in. through the window? A
Yes.
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Millard Munn, cross.

Q How long did he keep it before he returned
it to you, Mr. Munn? A About two or three
minutes.

Q Did you say anything with reference to the
slip? A No.

Q Did he to you? A No, he just handed it
back.

Q Personally? A Yes.

Q Was this signature on when you handed it
to him? A No.

Q Was it on after he returned it to you? A
Yes, sir.

Mr. Dey: 1 offer it in evidence.

Mr. Merrill: 1 object to it; it wasn’t
signed in the presence of the witness, he
says.

The Court: The objection is overruled.

Said paper is marked Exhibit D. 3.

Cross examination by Mr. Merrill.

Q You say that Evans had other jobs in the
same vicinity, did you? A In the vicinity of
Westfield.

Q He had seven or eight houses right around
the Tanner house, didn’t he? A I won’t say
whether it was seven or eight.

Q Quite a number? A I know there were
some.

Q And you were delivering to other houses,
too? A Yes, sir.

Q Are you quite sure that the house to which
these doors were delivered had the sheathing
on? A Yes, sir.

Q What, if you know, was to go over the
sheathing? I mean, was it to be shingle? A 1

10

20

30

4Q



10

20

30

30
Millard Munn, cross.

don’t know anything about the specifications of
the house; I am just to see the goods get
there.

Q According to your recollection the exterior
of the house was in such condition that some-
thing further had to be done to the exterior! A
I wouldn’t say that just now. You mean the
inside of the house ?

Q The sheathing. A That is the outside.

Q Is there such a thing as a sheated house
that is completed with the sheathing! A Sure,
yes.

Q Was this a type of house that was com-
pleted when it was sheathed, so far as the ex-
terior finish was concerned, Mr. Munn! A 1
couldn’t say offhand.

Q Were the steps in! A The steps were in,
one side, the side where I was on.

Q When you passed this book through the
window, did you get a view of the interior of the
room! A T did not.

Q How were those doors packed! A They
were laid on a Ford truck?

Q Were they boxed! A Not when I took
them out, no, sir.

Q Would you recognize a cut of the type of
door that you delivered! A I wouldn’t say for
sure, at this time, but I made a remark when I
delivered them that they were doors out of the
ordinary, or which I delivered at different places
—a different door from ordinary jobs.

Q Can you recollect whether they were what
they call one-panel doors; did they have one long
panel set into the jamb! A Yes, a one-piece
door.

Q One piece! A Yes.

Q Referring to complainants’ Exhibit No. 7,
is that illustration shown on page 51, an illustra-
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Millard Munn, cross.

tion of that type of door? A It was a door
similar to that.

Q Referring to complainants’ Exhibit C. 3,
might they have been doors of that description?
A I couldn’t say for sure.

Q You don’t know? A Not for sure.

Q Referring to defendant’s Exhibit D. 3,
which, is the alleged delivery receipt, might this
be—and also referring to complainants’ Exhibit
4—might that be an illustration of the last door?
A No, sir; not the ones I delivered.

Q Itisn’t? A No.

Q What difference was there betwen this door
and the door you delivered, referring to the last
item of the delivery receipt? A The ones I had
there was no glass; they were not a glass door.

Q No glass in it? A No, sir.

Q You didn’t deliver any door at that place
having any glass in it? A I don’t remember.

Q You are not willing to say you did? A 1
won’t say I did and I won’t say I didn’t.

Q You don’t know? A I won’t say.

Q Then as to that item, you are wholly at a
loss to say whether this refers or represents what
was delivered or not? A Not on that slip; no,
sir.

Q When you delivered these doors, did Evans
see the doors taken in? A Yes, sir.

Q Did you deliver any other materials for
Evans at that same time? A Not at that special
time; no, sir.

Q Did you have any other goods on the
truck? A No, sir.

Mzr. Dey: 1 offer in evidence these papers
from the files in the Union County Circuit
Court, in the mechanics’ lien action, namely,
the summons and complaint; the answer of
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Millard Munn, cross.

the defendants Tanner; the notice of mo-
tion of the complainant to strike out that an-
swer, with affidavits attached; the additional
affidavit of John T. Evans, used in support
of that motion; the two affidavits filed by the
defendants in support of their answer; the
order for summary judgment, signed by
Mr. Justice Kalisch; and the rule of the
Court of Errors and Appeals affirming the
judgment.

The Court: Does that constitute the en-
tire record.

Mr. Dey: No; there are other papers
which refer to the other defendants. 1 shall
be glad to offer all of it if you desire it.

The Court: It makes no difference to me.
it is for you.

Mr. Dey: 1 will offer the file.

Said file is marked. Exhibit D. 4.

Mr. Merrill: I would like to enter an ob-
jection. It is reduced to a very narrow ques-
tion, as to whether these goods were or were
not delivered within time, and that there is
enough admitted in the pleadings to cover
all the requirements of the Court with re-
spect to information as to the proceedings
in question.

The Court: The objection is overruled.

Mr. Dey: 1 offer the entire file in the
Chancery proceedings, Docket 57, page 686.
The only part of these proceedings that we
are particularly concerned with is the time
of the decree dismissing the bill, but I am
offering the entire file now.

Mr. Merrill: 1 object on the ground that
they are immaterial and irrelevant on the
issue before the Court.
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Rudolph L. Tanner, direct.

The Court: The objection is overruled.
Said files are designated as Exhibit D. 5.

Defendant Bests.

RUDOLPH L. TANNER, being recalled, testi-
fies as follows:

Direct examination by Mr. Merrill.

Q Mr. Tanner? A Yes, sir.

Q dJust a minute. What kind of a house is
your house? A Brick; the ground floor is stucco.

Q Is it a sheathed house? A It is not.

Q Was the exterior of the house finished on
March 1, 1924? A Yes, sir. 20

Q Referring to complainants* Exhibit C. 7,
the catalog of W. D. Crooks & Son, will you
look at the illustrations of the flush sanitary
doors, pages 47 to 51, and state whether, if you
know, there are any doors of that design and
construction in your house? A There are none.

Mr. Dey: I have no questions.

By the Court.
30
Q And there never were any such doors? A
Never were.

Both Sides Rest.
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STIPULATION.
Filed January 14, 1929.

COURT OF ERRORS AND APPEALS OF
NEW JERSEY.

Between \

Rudolph L. Tanneb and I
Clara H. Tann er, his wife, /
Complainants-Appellants, I On Bill, etc.

and ( Stipulation.

Boynton Lumber Company, av

corporation, 1
Defendant-Respondent. 1

For the purpose of avoiding the printing in
the state of case of admittedly irrelevant por-
tions of the specifications for the Tanner House,
it is hereby stipulated and agreed as follows:

1. This stipulation may be printed in the
state of case in lieu of the complete specifications.

2. The specifications for the Tanner House,
marked Exhibit C. 2, are alleged to be those
pursuant to which Gallagher or Evans con
structed the Tanner House. Boynton Lumber
Company was not a party to them; had no knowl-
edge of their contents; and was not in anywise
bound thereby.

3. Boynton Lumber Company does not hereby
admit the relevancy of the portion of said
specifications which is to be printed and which
is stated in paragraph 4 infra, but reserves its
rights under the objection heretofore made by n



Stipulation.

at the final hearing to the admission in evidence
of any of said specifications.

4. The following is the portion of said speci-
fications relating to doors:

“All doors to be first quality stock and free
from imperfections; they are to be of sizes and 10
thicknesses as marked.”

“ Interior doors, except where otherwise noted,
are to be Morgan or equal, 2 cross panel, birch
veneer. " 1

“ All exterior doors are to be constructed of
white pine in accordance with details.”

“Doors are to be glazed where so shown.
Muntins, wood 7/8" face.”

E. A. MERRILL,
Solicitor for and of Counsel with *0
Complainants-Appellants.

ORLANDO H. DEY,
Solicitor for and of Counsel with
Defendant-Respondent.
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Exhibit C. 6—Master’s Report.

EXHIBIT C. 6.

IN CHANCERY OF NEW JERSEY.

Between
Rudolph L. Tamner, .et at., On Bill, &
Complainants,
and MASTER’S
REPORT.

Boynton Lumber Co., et al.,
Defendants.

I, Robert H. McAdams, one of the Special
Masters in Chancery of New Jersey, do hereby
certify and report to his Honor, the Chancellor,
that I have been attended by E. A. Merrill, Esq.,
solicitor for the complainants, and have taken
the depositions of witnesses hereto annexed.

And I report that a mechanics’ lien was file«
against the lands and tenements of the com
plainants’ property located at No. 835 Boulevarc
Westfield, New Jersey, on July 5th, 1924, in a:
action begun by the Boynton Lumber Company
a corporation of New Jersey, in which John I
Evans as builder, Rudolph L. Tanner and Clar,
H. Tanner, his wife, owners, and Westfield Trus
Company, a corporation, mortgagee, were de
fendants, and on September 15th, 1924, a judg
ment for $2,700.81 was entered in the Unio:
County Circuit Court against John T. Evan
generally and specially against the lands o

udolph A.. Tanner and Clara H. Tanner, hi
wife, which said judgment was affirmed by th
Court of Errors and Appeals on the 17th day o
March, 1925, against the lands of Rudolph I
Tanner and Clara H. Tanner.
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Exhibit C. 6—Master’s Report.

And I further report that the summons on the
said mechanics’ lien suit was issued dJuly 5th,
1924, based upon an indebtedness alleged to have
been incurred upon various dates for materials
furnished to the premises owned by Rudolph L.
Tanner and Clara H. Tanner, his wife, up to and
including March 8th, 1924; the last date prior
to March 8th, 1924, being February 12th, 1924.

The evidence of one, John T. Evans, the builder
in the mechanics’ lien action, against whom a de-
cree pro confesso has been taken in these pro-
ceedings, shows:

1. That on or before March 1st, 1924, all of
the doors in the Tanner house aforesaid were
hung;

2. That all of the interior doors, with two ex-
ceptions, were what is known in the trade as one
panel doors were hung;

3. And the two exceptions were what is known
in trade as sash doors four lights.

Upon request to produce all bills, the witness,
Evans, produced bill dated October 20th, 1923;
October 25th, 1923; November 13th, 1923; No-
vember 14th, 1923; December 8th, 1923; and
February 14th, 1924. All of which bills were
offered in evidence and marked respectively Ex-
hibits 13, 14, 15, 16, 17 and 18 on the part of the
complainants.

There are no bills offered in evidence by
Evans, or testimony given to show that the six
flush sanitary doors, and the one panel one glass
light sash door, billed as of March 8th, 1924, as
per bill of particulars attached to lien claim were
ever ordered by Evans, or delivered or used in
the Tanner house. To the contrary, however,
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Exhibit C. 6—Master’s Report.

there is evidence on the part of the complainants,
Tanner, that the interior doors, with the excep-
tion of two, are all one panel doors, as per Ex-
hibit 9 on the part of the complainants, and testi-
mony on the part of witness, Robert A. Hope,
that the doors in the Tanner house are known in
the trade as one panel doors, and that Exhibit 9
of a door in the Tanner house is a one panel
door, and all doors, with the exception of the two
sash doors referred to in the Tanner house are
one panel doors.

The bill of particulars attached to the lien
claim shows that thirty-three doors were de-
livered to the Tanner house between November
14th, 1923, and February 12th, 1924; a credit of
four doors was given as of February 11th, 1924,
leaving a total of twenty-nine doors supplied
to the Tanner house by the Boynton Lumber
Company. There are thirty one doors in the
Tanner house, and all interior doors billed against
the Tanner house were one panel birch veneer
doors with the exception of the two sash doors,
which are billed as four light doors. The evi-
dence shows on the part of Tanner that no doors

were hung, exchanged or replaced after March
1st, 1924.

And I further report that the testimony of
Evans shows that he gave certain securities to
the Boynton Lumber Company, consisting of a
chattel mortgage in the sum of $7,877.13 dated
the 20th day of March, 1924, and marked Exhibit
1 on the part of the complainant; the assignment
of the Halligan contract dated March 20th, 1924,
marked Exhibit 2 on the part of the complain-
ants, and the transfer of the equity of said
Evans in a lot of land in East Orange amount-
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Exhibit C. 6—Summons Duces Tecum.

ing to $1000.00. All of which were given to

secure an indebtedness of $7000.00 to the Boyn-
ton Lumber Company.

All of which is respectfully submitted as, in
and by said order, this 5th day of August 1925.

10 Robert H. McAdams
SPECIAL MASTER.

IN CHANCERY OF NEW JERSEY.

57/686.

Between

Rudolph L. Tanner, et als.,
Complainants,

and On Bill, etc.

Boynton Lumber Company
and Joh n T. Evans,

Defendants.

MASTER’S SUMMONS DUCES TECUM.

Sir:

You are hereby summoned to be and appear
before me, as a witness called by the complain-
ants, at my office at No. 120 Broad Street, Eliza-
beth, New Jersey, on Friday, July 10th, 1925,
at 9:00 o’clock in the forenoon, when I shall
proceed to hear and consider matters in reference
before me in the said cause.

And you will bring with you the following
40 PaPers and books:
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Exhibit C. 6—Summons Duces Tecum.

(1) A certain chattel mortgage dated March
20th, 1924, and given by you to the Boynton
Lumber Company, if such chattel mortgage is
now in your possession.

(2) Books of account showing the indebted-
ness to secure which said chattel mortgage was
given.

(3) Original bills from the Boynton Lumber
Company dated October 20 and 25; November 1,
6, 13, and 14, December 8 and 29, in 1923; and
dated January 2, 8, 12, 21, 25, 28 and 29; Feb-
ruary 7, 8, and 12; March 8; in 1924.

(4) Copies of your orders for the material
covered by the bills referred to in paragraph 3.

(5) Original time book showing who worked

on the Tanner house from March 1st to March
15th, 1924.

Given under my hand this 7th day of July,
1925.

Robert H. McAdams
Special Master.

To Mr. John T. Evans #853 Summit Avenue,
Westfield, N. d.

40



10

20

30

40

42
Exhibit C. 6—Testimony of John Thomas Evans.

TESTIMONY.

JOHN THOMAS EVANS, a witness produced
on behalf of the complainants, being first duly
sworn upon his oath according to law, de-
poses and says:

I am one of the defendants in this cause.

Mr. Merrill: I want to call the attention
of the Special Master to the fact that Mr.
Evans is the defendant in this proceeding;
that he has not answered, and that this has
made it necessary for me to call him as a
witness for the complainants. He may,
therefore, prove to be a hostile witness.

A No, sir.

Q@ Where do you reside? A 853 Summit
avenue, Westfield, New Jersey.

Q Were you the contractor for the erection
of a house on the Boulevard in Westfield, known
as the Tanner housef A Yes, sir.

Q With whom did you contract? A With
Mr. Joseph E. Gallagher.

Q Who was the owner of the house? A Mr.
Rudolph L. Tanner.

q Did yon, yourself, have any contract rela-
tions with Mr. Tanner? A No, sir.

Q Did you order some of the materials used
in the Tanner house from the Boynton Lumber
Company? A Yes, sir.

Q Did you give the Boynton Lumber Com-
pany a chattel mortgage to secure those, and
other indebtedness? A I don’t know. You will
have to ask Mr. Dey.

Q You gave the Boynton Lumber Company
a chattel mortgage? A 1 don’t remember; I
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forget. I gave him some sort of a security, not to
cover that job but various jobs.

Q You don’t recall this chattel mortgage
having been discussed in the mechanics lien suit
brought by you just a few weeks ago? A With
whom?

Q This chattel mortgage that I show you? A
That had nothing to do with that.

Q You don’t recall this chattel mortgage hav-
ing been before the Referee just a few weeks
ago? A 1 didn’t see it there. I called up Mr.
Dey and he said it was a chattel mortgage on no
particular job, but for various jobs.

Q Will you please look that copy of the chat-
tel mortgage over, and let me know if the per-
sonal property specified in this chattel mort-
gage was mortgaged to the Boynton Lumber
Company to secure an indebtedness of $7,877.13?
A It is too deep for me.

I desire to offer chattel mortgage in evi-
dence.

Certified copy of Chattel mortgage John
T. Evans to Boynton Lumber Company, a
corp., dated the 20th., day of March 1924,
is offered in evidence and marked Exhibit
1 on the part of the complainants.

Q You know you executed a chattel mortgage
to the Boynton Lumber Company? A Yes, sir.
If it states there is $7,877.13 the amount that I
owe to them, it must be correct.

Q The amount specified in this chattel mort-
gage as of March 20, 1924, covered your entire

indebtedness to the Boynton Lumber Company
at that time? A Yes, sir.
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Exhibit C. 6—Testimony of John Thomas Evans.

Q Did you also assign to the Boynton Lumber
Company your interest in the so-called Halligan
contract? A Yes, sir.

Q Is that a copy of the assignment? A Yes,
sir.

Copy of Assignment, John T. Evans to the
Boynton Lumber Company dated March
20th, 1924, is offered in evidence and marked
Exhibit 2 on the part of the complainants.

Q Was this assignment also made to pro-
tect your indebtedness to the Boynton Lumber
Company as of its date March 20th, 1924? A
Yes, sir.

Q To your knowledge has the chattel mort-
gage ever been cancelled? A I could not say.

Q To your knowledge has your interest in
the Halligan contract been reassigned to you?
A Not that I know of.

Q The subpoena required that you should
bring in your bill from the Boynton Lumber
Company dated October 25th, 1923. A Mr.
Dey has it; he has all my papers.

Q Mr. Armstrong represented you; did he
not? A Not in this case; he had nothing to do
with this.

Q You do not know if Mr. Armstrong had
been in communication with me in this particular
action? A 1 do. not know a thing about it.
I never took up this question with Mr. Arm-
strong.

Q You gave Mr. Armstrong, did you not the
copy of the complaint which was served upon
you? A Sometime ago I showed him it, and
asked him what to do, and he said to throw it
in the waste basket.
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Q You know that Mr. Dey appeared only
for the Boynton Lumber Company in this pro-
ceeding? A I know that.

Q Did you bring your books of account? A
Only an old time book.

Q Did you bring any book that would show
the receipt of a bill dated October 25th, 1923
from the Boynton Lumber Company? A No,
sir; we had no books then.

Q Did you make any effort to get any of
the papers that were asked for in the subpoena
that was served upon you? A Anything of
any information. This 1s over two years ago.

Q You have then, in your possession no bill
from the Boynton Lumber Company dated Octo-
ber 25th, 1923? A No; I gave it to Mr. Dey.

Q Are you sure you gave to Mr. Dey a bill
of that date? A I don’t know.

Q Have you a bill dated October 20th, 1923
from the Boynton Lumber Company? A For
what amount?

Q Never mind the amount.

Q Have you any bill from the Boynton Lum-
ber Company purporting to be a bill for material
delivered to the Tanner job? A Not on my
person.

Q Will you give the same answer with respect
to hill dated November 6th, 1923? A 1 don’t
know anything about the bill. 1 will have to
get a copy.

Q For November 13th, 1923? A The same
thing.

Q November 14th, 1923? A Can’t find it.

Q December 8th, 1923? A Can’t find it.

Q Bill for December 29th, 19237 A Can’t
find it.
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Exhibit C. 6—Testimony of John Thomas Evans.

Q I will ask youto give me the Boynton
bill for January 2nd, 192417 A 1 have it here.

Bill from Boynton Lumber Company dated
January 2nd, 1924, to Mr. J. T. Evans is
offered in evidence and marked Exhibit 3
on the part of the complainants.

Q I will ask you for the Boynton Lumber
Co.,bill ofJanuary 8th, 1924? A 1 produce
it.

Bill of Boynton Lumber Company dated
January 8th, 1924, to Mr. J. T. Evans is
offered in evidence and marked Exhibit 4
on the part of complainants.

Q I ask you to produce the Boynton Lumber
Co., bill for material furnished to the Tanner
job and dated January 12th, 1924? A 1 pro-
duce it.

Bill of January 12th, '1924 to Mr. J. T.
Evans from the Boynton Lumber Company is
offered in evidence and marked Exhibit 5
on the part of the complainants.

By Mr. Merrill.

The bill of January 12th, 1925 covers more
items than are included in the statement given
in the bill of particulars.

Q I ask you to produce bill from Boynton
Lumber Company for materials purporting to
be delivered to the Tanner job dated January
21st, 1924? A That is lost.

Q I will ask you to produce the bill from the
Boynton Lumber Company for materials dated
January 25th, 1924? A I produce it.
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Bill from Boynton Lumber Company to
Mr. J. T. Evans, dated January 25th, 1924,
is offered in evidence and marked Exhibit
6 on the part of the complainants.

Q I will also call your attention to the fact
that the bill dated January 25th, calls for $103.65,
which does not correspond with the items given
in the bill of particulars which amount to $383.14.

Q I call for a bill dated February 7th, 1924,
for materials purporting to be delivered to the
Tanner job? A 1 produce it.

Bill dated January 28th, 1924 from the
Boynton Lumber Company to Mr. J. T.
Evans, 1s offered in evidence and marked Ex-
hibit 7 on the part of the complainants.

Q T also ask for the original bill dated Janu-
ary 29th, 1924 for materials purporting to be
delivered to the Tanner job? A I produce it.

Bill dated January 29th, 1924 to Mr. J.
T. Evans from the Boynton Lumber Com-
pany is offered in evidence and marked Ex-
hibit 8 on the part of the complainants.

Q I call for a bill dated February 7th, 1924,
from the Boynton Lumber Company. A 1
haven’t it.

Q For bills dated February 8th from the
Boynton Lumber Company. A I haven't it.

Q You have no bills for February 7th, 12th,
or March 8h? A 1 will look up all the old
papers; I have not them here.

Q Will you look them up and let me know

by Monday morning if you can find them? A
Yes, sir.
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Exhibit C. 6—Testimony of John Thomas Evans.

Q Did you give the Boynton Lumber Com-
pany written orders for materials on the Tan-
ner job? A Yes, sir.

Q Did you keep copies of them? A No, sir.

Q Did you check the deliveries made by the
Boxnton Lumber Company against your orders?
A Always.

Q What did you check against? A Against
a bill that they sent; such as those bills.

Q Where is your check on the bill? A 1
marked it in my head.

Q Do you recall any credits for material
returned on this job to the Boynton Lumber Com-
pany? A I don’t remember.

Q Have you any record of any credit? A 1
don’t know.

Q When you received these bills from the
Boynton Lumber Company did you enter them in
an account book? A No, sir.

Q You mean to say that you have no other
record of your account with the Boynton Lum-
ber Company? A Only the bills.

Q Have you paid the Boynton Lumber Com-
pany any part of the indebtedness for which they
got a judgment against you? A They got no
judgment against me; did I pay them any part?
Yes, sir. I signed them over property in East
Orange, New Jersey.

Q What was that property? A A lot.

Q When was that assignment made? A 1
don’t know.

Q Do you recall whether it was made about
the time you made this chattel mortgage? A
Yes, sir; somewhere around that time.

Q Was that assignment made to protect your
entire indebtedness as of that date? A Yes,
sir.
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Q In whose name was the East Orange prop-
erty? A In my name.

Q What was the value of it? A I signed it
over for $1000.00—the value of the land was
about $3500.00; my equity was about $1000.00.

Q To whom was the mortgage made? A To
my brother, David Evans.

Q When was the mortgage put on it? A I
could not tell you.

Q Was that mortgage given as security for
any indebtedness to Boynton Lumber Company?
A Yes, sir; it was to cover that $7000.00.

Q Did you assign or transfer any other
property to protect this indebtedness? A Noth-
ing but the chattel mortgage; the persons from
whom I purchased the land held a mortgage of
$2500.00 on the property; I started to build a
house and garage upon the land. 1 failed in this
and turned the land over to the Boynton Lum-
ber Company, they agreeing to give a credit of
$1000.00.

Q In all of these transactions between your-
self and the Boynton Lumber Company, Mr.
Dey represented the Boynton Lumber Company?
A Yes, sir.

Q Did you read the bill of complaint before
you turned it over to Mr. Armstrong? A No.
I had no interest in that Tanner job. It was
up to Mr. Gallagher.

By Mr. Merrill.

Joseph E. Gallagher was the contractor on the
lanner job, and he sublet the entire job to Mr.
Evans who failed to complete it.

Q You have your time book here? A Yes,
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Exhibit C. 6—Testimony of John Thomas Evans.

Q Will that show who worked on the Tanner
house March 1st, 1924! A No, sir; it will show

names.

Q I understand then, that the only time hook
which you have, shows the time of all the men
working for you, but without any such division
as wiu enable you to pick out the particular
men who worked on a particular job at a par-
ticular time! A Yes, sir; I can pick them out,
but not here. The 15th., day of March 1924,
was the last time work was performed on the
Tanner job.

Q How do you fix that time! A It was on
a Saturday noon time. I remember that—he re-
fused to give me my payment.

Q Have you any record or any recollection
which will fix the condition of the Tanner house
as of March 1st, 1924! A We were trimming;
the exterior was finished, and we were inside
rimming.

Q Was the house substantially completed at
;hat time! A Yes, sir.

Q On March 1st, was the plumbing practically
lone! A All the fixtures were there.

Q Electrical work was practically done! A
Yes, sir.

Q Floors down! A Yes, sir.

Q Doors hung! A Yes, sir.

Q Can you give any particular circumstance
which justifies you in stating positively that on
March 1st, 1924, the work I have just outlined
was actually completed. A Yes, sir they were
completed; we were working on those various
items just mentioned.

Q Were the floors all down! A Yes, sir.

Q Was the electrical work all done! A 1
don’t know.
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Q Were the doors all hung? A Yes, sir.

Q Although you have no book entry, are you
sure that your recollection, as stated in the fore-
going answers is correct? A On March 1st, we
were working on the trim; the plumbers and the
electricians were working on their respective
jobs, and the work was about three quarters
completed.

Q Do you recollect the style of the interior
door that were furnished in the house? A Yes,
sir.

Q Who was the manufacturer? A 1 don’t
know.

Q Do you know whether it was a Morgan
door? A Yes, sir; It was a one panel door.

Q Don’t you know the Morgan door is manu-
factured by the Morgan Door & Sash Company?
A 1 don’t know.

Q But you just said that it was a Morgan
door? A I don’t know.

Q Is that the kind of a door in it? A Yes,
sir.

Photograph of one panel door is offered
in evidence and marked Exhibit 9 on the
part of the complainants,

Q Were all of the interior doors of this
type? A Yes, sir; one panel door.

Q I show you another photograph—is that
what is known as a sash door? A It is a four
light door.

Q Do you recognize that of two doors that
were furnished on the Tanner house? A He
has some there like that photograph.

Photograph of door with four lights of-
fered in evidence and marked Exhibit 10 on
the part of the complainants.
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Exhibit C. 6—Testimony of John Thomas Evans.

Q Do you know what is known as a Flush
Sanitary door? A Never heard of it by that
name.

Q Are you familiar with the Morgan cata-
logue? A No, sir.

Q Do you recognize that as being the plan
of the Tanner house? A Yes, sir.

Q How many doors were there in the cellar?
A I don’t know.

I desire to offer the plans and specifica-
tions in evidence.

Witness says that these specifications have
alterations in them; the copy shown him was
a carbon copy, and it has original typing
on the first page and he says he is not sure
it corresponds with his copy. He will pro-
duce the original.

Plans offered in evidence and marked Ex-
hibit 11 on the part of the complainants.

Above hearing adjourned.

Hearing in the above cause resumed this
14th day of July 1925, at 9:30 A. M.

JOHN THOMAS EVANS, being recalled upon
his oath, deposes and says:

Q Have you found the Tanner specifications?
A  Yes, sir.

Q Have you compared them with the specifica-
tions offered in evidence at the former hear-
ing? A Yes, sir.

Q And did you find them to be the same, ex-
actly the same? A Yes, sir.
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I offer them in evidence.

Specifications offered in evidence and
marked Exhibit 12 on the part of the com-
plainants.

Q Have yon found additional bills for mate-
rials charged by the Boynton Lumber Company 10
against the Tanner job? A Yes, sir.

Q Will you please let me have them? A
You have them in your possession.

I offer in evidence the following bills of
Boynton Lumber Company against J. T.
Evans and marked as delivered to the Tan-
ner job:

October 20th, 1923;

October 25th, 1923; 20

November 13th, 1923

November 14th, 1923

December 8th, 1923

February 14th, 1924.

Above bills are offered in evidence and
marked Exhibits 13, 14, 15, 16, 17 and 18 on
the part of the complainants

Referring to the bill of February 14th, I
call the attention of the Referee to the fact 30
that while the bill is dated February 14th,
it covers material which is listed in the bill

of particulars as delivered on February 7, 8
and 12th.
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RUDOLPH L. TANNER, being first duly sworn
upon his oath according to law, deposes and
says:

Q You are the complainant in this proceed-
ing? A I am.

q '"With whom did you make your contract
for the erection of your Boulevard residence? A
With Mr. Gallagher.

Q Did you ever have any business relations
in connection with this house, either with the
Boynton Lumber Company or John T. Evans?
A No, sir.

Q Were you indebted in connection with the
erection of this house with the Boynton Lum-
ber Company or John T. Evans? A No, sir.

Q Do you recall where you were in the early
part of September 1924? A Yes, sir Man-
chester, Vermont.

Q From what date to what date? A From
the 10th., to the 17th.

Q Were you also away on the 1st., of Septem-
ber? A Yes, sir.

Q Out of town? A Yes, sir.

Q From what dates? A 1 was at my sum-
mer cottage until the 2nd., day after Labor Day;
I reached home on the 3rd., day of September.
I was home the balance of that week, and the
week following I went to a business meeting at
Manchester.

Q Have you counted the doors in your house?
A  Yes, sir.

Q How many? AThirty-two.

Q Does that include a door to a broom closet?
A  Yes, sir.

Q About how wide is that broom closet door.
A 15 or 18 inches wide.
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Q Referring to Exhibit 9 on the part of the
complainant, which I hand you, do you recog-
nize that photograph? A Yes, sir.

Q Where was it taken? A Taken in my
house; the upstairs landing, first door to the left
leading to a bed room.

Q Have you any interior doors in your
house which differ in design from that door? A
Only two, I think.

Q What are those two? A One leading
from kitchen, to refrigerator room, and one from
the refrigerator room to the laundry.

Q I show you complainants Exhibit 10, do
you recognize that photograph? A Yes, sir.
Taken in the kitchen; picture of door leading
from kitchen to the refrigerator room.

Q Is that one of the two doors that differs
from the panel door, just shown you? A Yes,
sir.

Q I show you a cut of a door appearing on
page 12 of the catalogue of Morgan Company,
being a birch door M-115, are there any doors

in your house of that type of construction? A
No.

Page 12 of the Morgan catalogue, M-115
is offered in evidence and marked Exhibit
19 on the part of the complainants.

Q Were you in your house frequently during
the latter part of February, and the early part
of March 1924? A Yes, sir.

Q Can you recall whether or not the doors in
your house had been hung prior to March 1st,
19247 A 1 can.

Q What is your recollection? A My recol-
lection is that they were hung.
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Exhibit C. 6—Testimony of Robert A. Hope.

Q Had you begun to move into the house by
March 1st? A Yes, sir.

Q Did you have any furniture in the house
March 1st.,? A Yes, sir.

Q Were there any doors replaced or ex-
changed after March 1st, 19247 A No, sir.

ROBERT A. HOPE, a witness produced on be-
half of the complainants, being first duly sworn
upon his oath according to law, deposes and
says:

Q What i1s your occupation? A Carpenter
and builder.

Q How long? A Building about six years;
twenty-six years in carpenter business.

Q I show you complainants Exhibit 9 and
ask you what designation you would give a door
of the type shown in that photograph? A One
panel door.

Q I show you complainants Exhibit 10, and
ask you to describe the door shown in that photo-
graph? A Four light sash door.

Q I show you the catalogue of Morgan Com-
pany and refer you to the cut on page 12, and
designated as a “ Figured birch door M-115.”
What kind of a door would you call that? A
Flush panel sanitary door.

Q Are these several doors known to the trade
by the names you have given them? A Yes,
sir.

Q What is the distinguishing difference be-
tween the Flush sanitary door shown in the
Morgan catalogue, and the one panel door shown
in complainants Exhibit 92 A One panel door
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is one-half inch thick, with moulding on each
side to hold in firm the panel.

Q And is the panel recessed into the door? A
There is a groove around the door, and the panel
sets in the grove.

Q What I am getting at is the panel in the
same plane with the frame, or is it recessed
A  The door 1s 1% of an inch thick, and the
panel y2 inch thick.

Q And in the flush sanitary door is there any
recess? A No; it is 1% inch thick all the way
through; double veneer covers the entire door
with a flush surface.
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STIPULATION.
Filed January 14, 1929.

COURT OF ERRORS AND APPEALS OF
NEW JERSEY.

Between

Rudolph L. Tanner and
Clara H. Tanner, his wife*
Complainants-Appellants,  On Bill &c.

and Stipulation.

Boynton Lumber Company,
a corporation,

Defendant-Respondent.

It 1s hereby stipulated and agreed that the
following shall be printed into the state of case

in lieu of Exhibits D. 1, D. 2 and D. 3 respect-
ively, viz:

*s  Exhibit D. 1 is a written record made by
William Bierling a witness in this cause, an em-
ployee of Boynton Lumber Company, dated De-
cember 27, 1923, called sales order No. 8409, of
a verbal order received by him at the Boynton
Lumber Company's Yard from John T. Evans,
contractor on the Tanner house for doors ordered
or the erection and construction of the Tanner

ouse. The doors are described as follows:

1 dr. 2/6 x 6/2,1-3/4 flush sanitary, birch
0 > x 6/8,1-3/4 flush sanitary, birch
2/2 x 6/8,1-3/4 flush sanitary, birch

sash dr. 2/6 x 6/8, 1-3/4, 1panel and gla.
1 It., birch
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Stipulation in lieu of Exhibits D. 1, D. 2 and D. 3

These doors are the same as are listed in the
schedules attached to the Mechanics’ lien claim
and to the summons and complaint filed in the
Union County Circuit Court under date of
March 8, 1924, in the Mechanics’ lien suit of the
Boynton Lumber Company against Tanner, et
als.

2. Exhibit D. 2 is the Boynton Lumber Com-
pany’s purchase order No. 5177 on which it ap-
pears that the same doors were ordered by it to
be specially made by the W. D. Crooks & Son
Company at Williamsport, Pa. to be shipped to
the Boynton Lumber Company at Sewaren, New
Jersey.

3. Exhibit D. 3 is the delivery ticket signed
by John T. Evans, the contractor on the Tanner
house, showing delivery of the same doors to him,
covered by order No. 8409 at the Tanner house
by the Boynton Lumber Company’s driver, Mil-
lard Munn, a witness in this cause on March §
1924, ticket being numbered 9475.

E. A. MERRILL,
Solicitor for and of Counsel with
Complainants-Appellants.

ORLANDO H. DEY,
Solicitor for and of Counsel with
Defendant-Respondent.
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EXHIBIT D. 4.
Summons.

Union County, ss.
The State of New Jersey to John
T. Evans, Rudolph L. Tanner and
(seal) Clara H. Tanner, his wife, and West-
field Trust Company, defendants.

You, John T. Evans, builder; Ru-
dolph L. Tanner and Clara H. Tanner, owners,
and Westfield Trust Company, a corporation,
mortgagee, are summoned to answer the annexed
complaint of the Boynton Lumber Company, a
corporation of New Jersey in an action at law
in the Circuit Court in and for the County of
Union in which said Boynton Lumber Company,
a corporation, claims a building lien on a certain
building and lands of Rudolph L. Tanner and
Clara H. Tanner, his wife, described in said
complaint and upon which said Westfield Trust
Company holds a mortgage of record, and take
notice, that unless you file your answers to said
complaint with the Clerk of said Court at Eliza-
eth within twenty days after service upon you
o this writ and the annexed complaint, the
plaintiff may proceed in the suit and judgment

may be entered against you.

Witne ss, Samuel Kaliseh, Esq., Judge of said

Union County Circuit Court at Elizabeth this
oth day of July, 1924.

WM. B. MARTIN,
Clerk.
Orlando H. Bey,
Attorney for Plaintiff.
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Exhibit D. 4— Complaint.

Complaint.

UNION COUNTY CIRCUIT COURT.

Boynton Lumber Company, a
corporation of New Jersey,
Plaintiff,
Action at

Law on
John T. Evans, Builder; Ru- V Mechanics’

dol ph L. Tanner and Clara /
H. Tanner, his Wife, Owners, 1
and Westfield Trust Com- 1 Complaint.

pany, a corporation, Mort- 1
gagee,

US.

Defendants.

Plaintiff, Boynton Lumber Company, a cor-
poration of the State of New Jersey with its
principal office in the Township of Woodbridge,
County of Middlesex, says that:

1. Between October 25, 1923, and March 8§
1924, defendant John T. Evans, as contractor,
was engaged in the erection and construction for
one Joseph E. Gallagher, as owner of a certain
one-family two and one-half story dwelling sit-
uated upon a certain lot of curtilage of land in
the Town of Westfield, County of Union and
State of New Jersey, more particularly de-
scribed as follows:

Known and designated as lots 117, 11$
119 and 120 on Map of a portion of West-
field Parkway, Westfield, New dJersey,
owned by one Joseph E. Gallagher, October,
1919, filed in the Register’s office of Union
County, New Jersey, December 12, 1919, file
No. 179-H.
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Said lots have a combined width of 100
feet front and a rear depth of 150 feet,
and are located on the northeasterly side
of the Boulevard 384.22 feet in a south-
easterly direction from the intersection of
the same with the southeasterly side of
Grove street.

2. Between October 25, 1923, and March 8,
1924, plaintiff, at the request of said John T.
Evans, sold and delivered to him, the materials
stated in the schedule or bill of particulars
hereto annexed and made a part hereof; and
said defendant, John T. Evans, then in consid-
eration thereof undertook to pay plaintiff what
the same were reasonably worth.

3. The same were reasonably worth $2,655.19.

4. Said materials were furnished to and used
by said defendant, John T. Evans, in the erec-
tion and construction of said building.

5. Said defendant, John T. Evans, is entitled
to credit for materials returned as shown in
said schedule, or bill of particulars in the sum
of $46.00. The balance due for said materials
amounting to $2,619.19 is still due and unpaid.

6. Said debt is a lien upon said building and
land by virtue of the provisions of an act en-
titled, as amended, “ An Act to secure to me-
chanics and others payment for their labor and
materials in erecting any building and in mak-
ing certain improvements to land (Revision of
1896),” and the amendments thereof and sup-
plements thereto.

7- Defendants Rudolph L. Tanner and Clara
. Tanner, his wife, are the owners of said build-
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Exhibit D. 4— Complaint.

ing and lands, having acquired title thereto by
deed of the said Joseph E. Gallagher and Mar-
garet Gallagher, his wife, dated September 17,
1923, recorded November 13, 1923, in the office
of the Register of the County of Union in book
920 of deeds for said county, page 266, et seq.

8. Defendant Westfield Trust Company is
made a party defendant because it holds a mort-
gage of record upon said land and building
made by the said Rudolph L. Tanner and Clara
H. Tanner, his wife, to the said Westfield Trust
Company, dated January 14, 1924, recorded Feb-
ruary 27, 1924, in said Union County Register’s
office in book 642 of mortgages for said county
of page 120, et seq., given to secure payment
of the principal sum of $12,000 which said mort-
gage will be cut off by a sale under plaintiff’s
said claim.

Plaintiff demands as damages $2,619.19, to-
gether with lawful interest from March 8, 1924,
and the costs of suit to be taxed.

ORLANDO H. DEY,
Attorney for Plaintiff.
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Answer of Defendants Rudolph L. Tanner and
Clara H. Tanner.

Filed July 24, 1924.

UNION COUNTY CIRCUIT COURT.

Boynton Lumber Company,
Plaintiff,
US. Action at
. Law on
John T. Evans, Bullder; Ru- Mechanics’
dolph L. Tanner and Clara Lien
H. Tanner ’ his wife, Owners,
and Westfield Tru st Co., Answer.

Mortgagee,
Defendants.

The defendants, Rudolph L. Tanner and Clara
H. Tanner, his wife, residing at Westfield, Union

County, New Jersey, answering the plaintiff’s
complaint say that:

1. As to paragraphs 1, 2, 3, 4 and 5 the said
efendants have not any knowledge and informa-
tion thereof sufficient to form a belief, and leave
the plaintiff to its proof.

2. Said defendants deny that said alleged
debt is a lien as alleged in paragraph 6.

3. Said defendants admit that they are the
owners of the lands described in the deed re-
ferred to in paragraph 7, but deny that they
acquired title to the buildings thereon by the

ee whereby the title to the lands was ac-
quired.
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Exhibit D. 4—Answer of Defendant Tanner.

4. Defendants admit the allegation as to the
mortgage held by the Westfield Trust Co. as set
forth in paragraph 8, but deny that said mort-

gage will be cut off by a sale under plaintiff’s
said claim.

E. A. MERRILL,
Attorney of Defendants, Rudolph
L. Tanner and Clara H. Tanner.
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Notice of Motion for Summary Judgment.
Filed Sept. 15, 1924..

UNION COUNTY CIRCUIT COURT.

Boynton Lumber Company, a
corporation of New Jersey,

Plaintiff, Action at

vs. Law on

John T. Evans, Builder; Ru- MeChanics,
dol ph L. Tanner and Clara Lien.
H. Tanner, his wife, Owners,  Notice.
and Westfield Tru st Co.,
Mortgagee,
Defendants.

To E. A. Merrill, Esq., attorney for defendant
owners, Rudolph L. Tanner and Clara H.
Tanner:

Please Take Notice that on Saturday, Sep-
tember 6, 1924, at 9:30 A. M., at the Court House
in Elizabeth, or as soon thereafter as the Court
can attend to the same, ! shall move before the
Honorable Samuel Kalisch, a Justice of the New
Jersey Supreme Court holding Union County
Circuit, to strike out the answer filed in this
case for the defendants, Rudolph L. Tanner and
Clara H. Tanner, his wife, upon the ground that
it is frivolous and sham. True copies of the affi-

divits, upon which said motion will be based, are
attached hereto.

Dated, August 20, 1924.

ORLANDO H. DEY,
Attorney for Plaintiff.
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Exhibit D. 4—Affidavit of Catherine V. Nagel.

Affidavit of Catherine V. Nagel.
Filed Sept. 15, 1924.

UNION COUNTY CIRCUIT COURT.

Boynton Lumber Company, a Action at

a corporation of New Jersey, Law on
Plaintiff, Mechanics’
Lien.
vs.
. On Moti
John T. Evans, Bullder; Ru- O ron
to Strike
dolp h L. Tanner and Clara
. . Answer
H. Tanner, his Wlfe, Owners,
and Enter
and Westfield Trust Com-
a corporation, Mort- Summary
panys ’ Judgment.

gagee,
Defendants.  Affidavit.

State of New dJersey, S
County of Middlesex. o )

Catherine V. Nagle, of full age, being duly
sworn on her oath according to law, deposes and
says:

1 I am the bookkeeper of Boynton Lumber

Company, a corporation of the State of New
Jersey, plaintiff in the above-entitled cause, hav-
ing its principal place of business in the Town-
ship of Woodbridge, County of Middlesex, and
as such bookkeeper, am acquainted and well
familiar with the books of account of said cor-
poration, and especially with the records therein
contained relating to its account of lumber and
other building materials sold and delivered by
it to John T. Evans, as contractor and used by
him in the erection and construction of the one-
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family two and one-half story dwelling for
Joseph E. Gallagher situated upon a certain lot,
or curtilage of land in the Town of Westfield,
County of Union and State of New dJersey,
more particularly described as follows:

Known and designated as lots 117, 118,
119, and 120 on Map of a portion of West-
field Parkway, Westfield, New Jersey, owned
by Joseph E. Gallagher, October, 1919, filed
in the Register’s office of Union County,
New dJersey, December 12, 1919, file No.
179-H.

Said lots have a combined width of 100
feet front and rear and a depth of 150 feet,
and are located on the Northeasterly side
of the Boulevard 384.42 feet in a South-
easterly direction from the intersection of
the same with the Southeasterly side of
Grove street.

2. Between October 25, 1923, and March 8,
1924, plaintiff at the request of the said John
T. Evans sold and delivered to him the materials
stated in the schedule, or bill of particulars an-
nexed to the bill of complaint filed in this cause,
a true copy of which is also annexed to the
mechanics’ lien claim filed by the plaintiff in this
cause, and a true copy of which is also hereto
annexed and made a part hereof; and said de-
fendant, John T. Evans, then in consideration

thereof undertook to pay plaintiff what the same
were reasonably worth.

3. The same were reasonably worth $2,665.19.

4. Said materials were furnished to and used
by said defendant, John T. Evans, in the erec-
tion and construction of said building.
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5. Said defendant, John T. Evans, is entitled
to credit for materials returned as shown in
said schedule, or bill of particulars in the sum
of $46.00. The balance due for said materials
amounting to $2,619.19 is still due and unpaid.

6. By deed dated September 17, 1923, and
recorded November 13, 1923, in the office of the
Register of the County of Union in book 920 of
deeds for said county at page 266, et seq., the
said Joseph E, Gallagher conveyed said lands
with the building thereon to the defendants
Rudolph L. Tanner and Clara H. Tanner, his
wife. The said Rudolph L. Tanner and Clara
H. Tanner, his wife, are still the owners of said
land and building and were such at the time
the mechanics’ lien claim was filed in this action,
and also at the time this suit was started.

7. Defendant Rudolph L. Tanner and Clara
H. Tanner, his wife, have filed an answer in this
cause, but I believe and am advised by counsel
that the same is sham and frivolous and does
not state any defense to this action, and that
there is no defense to this action.

CATHERINE V. NAGLE.

Sworn to and subscribed before
me this 21st day of August,
1924.

Marguerite T. McGuire,
Notary Public for N. J. j
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Affidavit of John T. Evans.
Filed Sept. 15, 1924.

UNION COUNTY CIRCUIT COURT.

Boyn to n Lumber Company, a Action at

corporation of New Jersey, Law on
Plaintiff, Mechanics’
Lien.
vs.
On Motion

John T. Evans, Builder; Ru-

do 1 ph L. Tanner and Clara zz)nf;j:fe
H. Tanner, his wife, Owners, and Enter
and Westfield Trust Com- Summary
pany, a corporation, Mort- Judgment

gagee,
Defendants.  Affidavit.

State of New dJersey "
County of Union.

John T. Evans, of full age, being duly sworn
on his oath according to law deposes and says:

1* T am one of the defendants in the above-
entitled cause and am a building contractor.

2. On or about October 15, 1923, I entered
into a contract with one Joseph E. Gallagher
who was then the owner of the lands described
in the mechanics’ lien claim and in the com-
plaint filed in this cause, for the erection and
construction for said Gallagher, upon said lands
of a one-family two and one-half story dwelling.
I completed the construction of said building on
or about March 15, 1924.

3. Between October 25, 1923, and March 8§,
1924, 1 purchased from the plaintiff Boynton
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Lumber Company, a corporation of New Jersey,
and said plaintiff furnished and delivered to
me, and I used in the erection and construction
of said building lumber and other building ma-
terials at the times and for the prices stated in
the bill of particulars attached to the mechanics’
lien claim filed in this cause and also shown in
the schedule annexed to the plaintiff’s complaint
filed in this cause.

4. The total reasonable value of said lumber
and building materials so furnished to me and
used by me in the erection and construction of
said building as aforesaid was $2,665.19. As
shown in plaintiff’s complaint I am entitled to
credit on account thereof for materials re-
turned in the sum of $46. The balance $2,619.19

20 together with lawful interest from March 8§
1924, is still due and unpaid, and is justly due
and owing from me to said Boynton Lumber
Company.

JOHN T. EVANS.

Sworn to and subscribed before
me this 29th day of August,
1924.

gQ John J. Coffey,
Notary Public of New Jersey.

40



73
Exhibit D. 4— Order for Summary Judgment.

Order for Summary Judgment.
Filed Sept. 15, 1:58 P. M., 1924.

UNION COUNTY CIRCUIT COURT.

Boyn ton Lumber Company, a\
corporation, |
Plaintiff, 1 Action at
I Law on

I Mechanics’
John T. Evans, Builder; Ru-1 Lien.

do lIp h L. Tanner and Clara /

H. Tanner, his wife, Owners, [ "r”er for

and Westfield Trust Com- 1 Summary

pany, a corporation, Mort- I Judgment.

gagee, 1
Defendants. 1

It appearing by affidavits filed in this cause
that the defense made by the answer of the de-
fendants Rudolph L. Tanner and Clara H. Tan-
ner, his wife, i1s sham and frivolous, and the
said defendants after due notice, having failed
to show such facts as entitle them to defend:

It is on this 15th day of September, 1924, on
motion of Orlando H. Dey, attorney for the
plaintiff, Ordere d, that the answer filed by the
said defendants Rudolph L. Tanner and Clara
H. Tanner, his wife, be and the same is stricken
out, and that final judgment be now entered in
favor of the said Boynton Lumber Company, a
corporation, against the said owners Rudolph L.

anner and Clara H. Tanner, his wife, specially
or the sum of $2,619.19 together with lawful
interest from March 8, 1924, and the plaintiff’s
costs of this suit to be taxed, to be made of the
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building and lands described in the plaintiff’s

complaint.

10

SAMUEL KALISCH,
Justice of Supreme Court hold-
ing the Union County Circuit.

Endorsed: Filed Sept. 15, 1:58 P. M., 1924.

Judgment.
Filed Sept. 15, 1:58 P. M., 1924.

UNION COUNTY CIRCUIT COURT.

20 Boynton Lumber Company, a

30

40

corporation,

Plaintiff,
Action ot
Law on

US.

JOhl’l T. Evans, Bullder; Ru- Mechanlcs’

dol ph L. Tanner and Clara Lien.

H. Tanner, his wife, Owners

and Westfield Trust Com- Judgment.
pany, a corporation, Mort-

gagee,
Defendants.

The summons and complaint in the above-
entitled action having been duly served upon the
defendants John T. Evans, on July 7, 1924, and
Westfield Trust Company, a corporation, on July
8, 1924, and neither of the said defendants hav-
ing filed any answer, or taken any other step
in response to the complaint within the time hm
ited by the rules of court, or at any other time:



75
Exhibit D. 4—dJudgment.

It is Ordered that judgment interlocutory be
entered in favor of the plaintiff and against the
defendants John T. Evans and Westfield Trust
Company, a corporation:

And the damages of the plaintiff having been
assessed by the clerk of this court at the sum
of $2,700.81.

It is thereupon Orderea that judgment final be
entered for the sum of $2,700.81 with costs to be
taxed in favor of the plaintiff generally against
the said John T. Evans, builder, and specially
to be made of the land and building described
in the complaint; and it is further Ordered that
judgment also be entered that the mortgage of
the defendant, Westfield Trust Company, a cor-
poration, in the complaint mentioned, is sub-
ject to the plaintiff’s lien claim.

Costs taxed at $46.82. Rule
actually entered this 15th day
of September, 1924, on motion
of Orlando H. Dey, attorney for
plaintiff.

Endorsed: Filed Sept. 15, 1:58 P. M., 1924.
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Notice of Argument.

Filed October 7, 1924.

COURT OF ERRORS AND APPEALS.

Boyn ton Lumber Company, a
corporation,
Plaintiff-Respondent,

Us.

John T. Evans , Rud olph L.
Tanner, Clara H. Tanner Notice Of
and the Wes tfield Trust Argument.
Company, a corporation,

Defendants.

Rudolph L. Tanner and Clara
H. Tanner being the defend-
ants-appellants.

Take Notice, that I shall move the argu-
ment of the above-entitled cause before the
Court of Errors and Appeals of New Jersey
at the State House, Trenton, New Jersey, at 11
A. M., on Tuesday October 21, 1924, or as soon
thereafter as counsel may be heard.

E. A. MERRILL,
Attorney of the Appellants,
Rudolph L. Tanner and
Clara H. Tanner.

To Mr. Orlando H. Dey, attorney
for the plaintiff-respondent, Rah-
way, New dJersey.



CONCLUSIONS.
frc' "\ .
Buchanan, ViC.~-r - -

One Evans, a sub-contractor under the original
contractor, undertook! to build a dwelling house
for;icomplainants" Tanner as ownfer. Defendant
furnished Evans with the lumber and mill work
for the house, and failing to receive due pay-
ment from Evans, filed a mechanics lien claim
and brought suit thereon against Evans as
contractor and the Tanners as owner, in the
Union County Circuit Court. The complainant
alleged the sale by the lumber company of the
materials (itemized in a bill of particulars an-
nexed) to Evans for use in the building and
that they were so used by him.

The Tanners filed affidavit of merits and an
answer which averred lack of knowledge or in-
formation sufficient to form a belief, as to the al-
legations of sale, furnishing and use. It denied
that the alleged debt was a lien on their prem-
ises. Evans filed no answer.

The Lumber Company then filed affidavits
in detail in support of its allegations and
moved to strike out the answer as frivolous
and sham. One of the affidavits was by Evans,
the contractor. The Tanners filed counter affi-
davits, but none denying any of the allegations
as to the supplying or use of the materials.
On the argument the answer was stricken out
by the Supreme Court Justice who heard the
motion, and rule granted for judgment.

The judgment was appealed by the Tanners,
and affirmed by the Court of Errors and Ap-
peals.

Evans had given a chattel mortgage to the
Lumber Company, as security, and the Tanners
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filed bill in equity against Evans and the Lum-
ber Company in an effort to obtain some inter-
est in this security. The bill was dismissed as to
the Lumber Company; but proceeded to the
taking of proofs against Evans. In the course
of these proofs Evans testified to certain facts
which were contradictory to certain facts in
his affidavit in the mechanics’ lien suit, and
which would tend to prove that the Lumber
Company had furnished no materials for the
Tanner house on the last date specified in its
bill of particulars. If no materials had been
so furnished on that date, the Lumber Company
would have been out of time and could have
had no lien.

The Tanners then filed the present bill, set-
ting forth the foregoing facts, and charging
that the affidavits of Evans, and also an affidavit
of one Catherine Nagel in the mechanics’ lLien
suit, were false and fraudulent, and that without
them the judgment in the mechanics’ lien suit
could not have been validly entered; alleging also
that the facts had been brought to the attention
of the Lumber Company; that the Lumber Com-
pany had issued execution on the mechanics’
lien judgment, and refused to refrain from en-
forcing it. Complainants charge that such en-
forcement would be unconscionable and fraudu-
lent (at least constructively) and pray injunc-
tion against the prosecution of the execution
and judgment.

The record in this suit shows that motion was
made for injunction pendente lite, and a counter-
motion to strike out the bill—both of which were
denied. Appeal was taken from the order deny-
ing the injunction pendente lite, and it was stated
ky counsel at the hearing in this case, that applica-
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tion to stay the execution was made to and de-
nied by the Court of Errors, and that at the
suggestion of that Court the judgment was
then paid under protest and this suit continued
with as a suit to recover (because of the alleged
fraud) the amount so paid. Of course, before
any such decree could be made herein, supple-
ment would have to be filed to the bill.

The answer denies that any of the affidavits
in the mechanics’ lien suit were fraudulent;
and also sets up that the issue is res adjudicata
by the judgment in the mechanics’ lien suit.

The latest item in the mechanics’ lien bill of
particulars is March 8th, 1924, for seven “ flush
sanitary doors” and one glazed sash door.

The complaint alleged that these materials
(with others on earlier dates) were “ furnished
to and used by (the contractor) Evans, in the
erection and construction of the building.” The
answer denied knowledge or information on this
point.

The affidavits of the Lumber Company on its
motion for summary judgment were—as to this
point—those of Catherine Nagel and of Evans.
Miss Nagel swore that she was bookkeeper for
the Lumber Company and familiar with its
books; and that all the materials in the bill
of particulars “ were furnished to and used by
Evans in the erection and construction of said
(Tanners) building.” Evans swore that the
Lumber Company “ furnished and delivered to
me, and I used in the erection and construc-
tion of said (Tanner) building,” all the mate-
rials at the times set forth in the bill of par-
ticulars. There were no other affidavits on this
point— (except one by Mr. Dey as to what
Evans had told him, which would seem hearsay

40
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and incompetent as against the Tanners, and in
any event rested solely upon Evans, and added
nothing to Evans own affidavit). °

The complainants’ hill alleges that these affi-
davits Vmre “false and fraudulent with respect
to the item of March 8, 1924.” (This item as
has already been said, specified six “ flush sani-
tary doors” and°one glazed panel door; and
the item 1s vital, because without it the Lum-
ber Company would have been out of time with
its lien claim and °*suit and could not have gotten
an7 judgment against the Tanners). To prove
this allegation the Tanners offered certain evi-
dence in thé present suit.

Tanner testified that all the doors in his
house were hung and in place before March 1st,
1924; and that none of them were flush sanitary
doors.

The report of the master, in the suit as to
the chattel mortgage, with the deposition of
Evans annexed, was offered in evidence. In
this deposition Evans testified that the doors
in the Tanner house were all hung by March 1st,

1924; and that all the interior doors were “ one
panel doors.”

For the Lumber Company, Mr. Boynton pro-
duced the order from Evans to the Company
for the flush doors, and the Lumber Company’s
order to the door-makers for those doors, and
testified that these were the dors that were de-
livered on March 8th; and produced and offered
the delivery receipt for them, signed by Evans.
Millard Munn, driver for the Boynton Com-
pany testified that he delivered the doors at
the Tanner house; that Evans signed the deliv-
ery slip; that the Tanner house was covered

sheathing; that Evans had several other
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jobs in the same vicinity, which the Boynton
Company delivered materials to; he could not
identify the doors as to photographs of flush
doors and one-panel doors which were shown
him.

Tanner then testified that his house was a
brick house, and was not sheathed. This was *
not contradicted.

Neither Evans nor Miss Nagel—or any other-
witnesses than those named—were called by
either side.

In considering this evidence, it must be re-
membered that the Evans deposition in the
chattel mortgage suit was ex parte as to the
Boynton Lumber Company—taken after the bill
in that suit had been dismissed as to the Lumber
Company—and hence is incompetent in this suit 20
on the issue as to whether or not the Evans
affidavit in the mechanics’ lien suit was false
and fraudulent. (It is admissible in this suit
as being part of the information which was
brought to the attention of the Lumber Com-
pany in the Tanners endeavor to convince the
Lumber Company that it could not equitably

proceed to enforce the mechanics’ lien judg-
ment).

If the issue in the present suit were simply
whether or not the doors in question had been
actually used in the Tanner house, it would have
to be conceded, I think, that on the weight of
the evidence in this case, competent on that
issue, the verdict would be that they were not
so used. There is nothing in the evidence of-
fered by the Lumber Company, which necessar-
ily or even probably contradicts Tanner’s testi-
mony that they were not used in this house.

40
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But that is not the issue in this suit. The
issue in this suit is whether or not the affidavits
of Evans and Miss Nagle in the mechanics’ lien
suit were false and fraudulent. That is com-
plainants’ allegation, and it is incumbent upon
them to prove it. In order to prove it, they
must prove that the affidavits were untrue in
fact, and were known by the affiants to be un-
true when made. To prove that the affidavits
were untrue in fact there is the sworn state-
ment of one witness, Tanner (whose credibility
is not attacked, but who is a party having a vital
interest in the suit), that the doors were not used
in his house, as against the sworn statements of
the two affiants (both of whom may be said to
have had some interest to be served by their
affidavits, but the credibility of neither being at-
tacked by any competent evidence in this suit),
that the doors were used in Tanner’s house.
The weight of the evidence on this issue is against
Tanner; and (if we should assume that the
statements in the affidavits were untrue) there
is no evidence that the affiants intentionally made
false affidavits as against their having been
honestly (even though perhaps carelessly) mis-
taken.

Fraud must be proved: it is not to be inferred,
except by necessary inference. The taking of a
knowingly false affidavit is a criminal act; the
presumption is against it, and that presumption
must be overcome by convincing proof.

Complainants argue that Miss Nagle, being a
bookkeeper, could not have had knowledge as
to whether the doors were actually used in the
house or not. It is true that ordinarily a book-
keeper would not have such knowledge; but it is
perfectly possible that Miss Nagle might have
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had such knowledge. It was for complainant to
prove that she did not have such knowledge.

It is true that defendants did not offer Miss
Nagle or Evans, or any one else to testify in
this suit that the doors were in fact used in the
Tanner house—and it might be thought that their
failure so to do would warrant an inference un-
favorable to defendants. Not so. Even if we
assume that defendants’ proofs were not as
strong as they might well have been expected
to be, defendants were not required to do more
than meet the proofs made by complainant. And
it was open to complainant to call Evans and
Miss Nagle if he thought their testimony would
prove his allegation.

Moreover, it appeared in the case that defend-
ants believed it was not necessary for them to
prove that the doors were actually used in the
house; defendants believed it would be sufficient
so long as it appeared that the doors were or-
dered and furnished for use in the house, even
if they were not actually so used. This would
also tend to negative any unfavorable inference
from the failure to call Evans or Miss Nagle
(if such inference could otherwise fairly be
drawn against defendants).

The complainants’ proofs being thus insuf-
ficient to establish that the affidavits of Evans
and Miss Nagle were false and fraudulent, it
need scarcely to be said that there is of course
no proof whatever that the Lumber Company
was guilty of fraud in filing its claim or prose-
cuting its suit and obtaining its judgment.

It is however further contended by complain-
ant that even if the Lumber Company was guilt-
less of fraud in obtaining its judgment, it is un-
conscionable on its part to proceed with execu-
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tion on that judgment after having had brought
to its attention and knowledge that the affidavits
of Evans and Miss Nagle were false and fraud-
ulent.

It may be assumed that if it were duly proven
*n su” ~Nose affidavits were false and
fraudulent, even though such falsity and fraud
was not induced by, or participated in, or known
by, the Lumber Company, that company would
be enjoined from enforcing its judgment.

It may even be assumed for the Sake of argu-
ment, that if it were proven in this suit—or if
it appeared that it had elsewhere been proven

that the affidavits of Evans and Miss Nagle
though not false and fraudulent were untrue in
fact, the Lumber Company would likewise be en-
joined.

The difficulty with complainants’ contention is
that it has not been proven in this suit that the
affidavits were either false and fraudulent or
untrue in fact; neither has it been established
that this has been proven elsewhere. The depo-
sitions in the chattel mortgage suit did not estab-
lish even that the affidavits were untrue in fact.
It may be added that a reading of the entire
deposition of Evans in that suit leaves the mind
in doubt as to whether the chances that his
statements there made are mistaken are not
just as great as that his statements in the me-
chanics’ lien suit are mistaken. He did not
specifically say that the latter were untrue or
mistaken; his attention was not called to those
statements; and the entire character of the depo-
sition leaves much to be desired from the stand-
point of assurance in its accuracy and certainty.

The result i1s that complainants’ bill must

+q be dismissed.
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FINAL DECREE.
Filed November 2, 1928.

IN CHANCERY OF NEW JERSEY.

59/202
Between \
Rudolph L. Tanker, et ux., /
Complainants, (OnbBill, Sc.
and (FinalDecree
Boynton Lumber Company, 1

Defendant. 1

This cause having been heard on final hearing
in the presence of Earle A. Merrill, Esq., of
counsel with the complainants and Orlando H.
Dey, Esq., of counsel with the defendant, and
the pleadings and proofs having been read and
the arguments and briefs of the respective
counsel having been heard and considered, and
the Court having duly considered the said plead-
mgs, proofs and arguments, and having found
as a matter of fact that the defendant is not
guilty of the fraud alleged by the complainant
and upon which the bill of complaint in this
cause 1s rested, and it appearing to the Court
that the complainants are not entitled to the re-
lief sought and prayed for by them in their Bill
of Complaint,

It is on this 1st day of November, 1928, by the
Chancellor of the State of New dJersey, Ordered
A djudged and D ecreed that the Complainants’
Bill be and the same is hereby dismissed and
that the said Complainants pay to the defendant
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Final Decree.

its costs of this suit to be taxed which shall in-
clude a counsel fee of $200 which is hereby al-
lowed to counsel for the defendant, and that
execution issue therefor, according to the practice
of this court.

E. R. WALKER,
C

Respectfully advised,

Malcolm G. Buchanan,
Vice-Clianpellor.



87
Exhibit D. 4—Affidavit of Orlando H. Dey.

NOTE.

The material hereinafter added is included at
the request of counsel for the defendant-respond-
ent. No reference is made to same in the brief
of the complainant-appellant.

Affidavit of Orlando H. Dey.
Filed September 15, 1924.

UNION COUNTY CIRCUIT COURT.

Boy nton Lumber Company, a Action

corporation of New Jersey, at La/w on
Plaintiff,  Mechanics
US. Lien.

John T. Evans, Builder; Ru- “n Motion
dolph L. Tanner and Clara to Strike
H. Tanner, his wife, Owners, Answer

and West field Trust Com- Enter
pany, a corporation, Mort- Summary
gagese, Judgment.

Defendants.  Affidavit.

State of New dJersey, 'l
County of Union. J ss’

Orlando H. Dey, of full age, being duly sworr
on his oath according to law, deposes and says

1. I am the attorney for the plaintiff in the

above-entitled cause, and have discussed the de
tails of this case with John T. Evans, one ol
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the defendants. The said John T. Evans in-
formed me that he was the contractor who
erected and constructed pursuant to a contract
made with Joseph E. Gallagher, as owner, the
building upon the lands described in the me-
chanics’ lien claim and in the complaint filed in
this cause.

2. That he, the said Evans, had purchased
from the plaintiff, the materials set forth in the
bill of particulars attached to said mechanics’
lien claim, and also set forth in the schedule at-
tached to said complaint, and had used the same
in the erection and construction of said building.

3. That said materials were reasonably worth
the sum of $2,619.19 and had been furnished to
him on the dates specified in said bill of par-
ticulars attached to said lien claim, and in said

schedule attached to said complaint, and that in
said bill of particulars and in said schedule he

had been given credit for all payments made
upon said indebtedness and for all deductions
that ought to be made therefrom, and that said
balance of $2,619.19, together with lawful in-
terest thereon was justly due and owing from
him to said plaintiff.

4. 1 personally prepared and caused to be
filed the mechanics’ lien and summons and com-
plaint in this cause.

5. Defendants Rudolph L. Tanner and Clara
H. Tanner, his wife, have filed an answer to
the plaintiff's complaint, but from my examina-
tion of said complaint and of said answer, it is
my belief that there is no defense to this action;
that said answer does not present any legal de-
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fense; and that the allegations in said answer
are sham and frivolous.

ORLANDO H. DEY.

Sworn to and subscribed before me
this 20th day of August, 1924.

Minnie M. Sorter,
Notary Public of New Jersey.
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Affidavit of Victor H. Eichhorn.
Filed September 15, 1924.

UNION COUNTY CIRCUIT COURT.

Boynton Lumber Company, a Action

corporation of New dJersey, at Law on
Plaintiff, ~Mechanics’
USs. Lien.

John T. Evans, Builder; Ru- “n Motion
dolph L. Tanner and Clara to Strike
H. Tanner, his wife, Owners, Answer
and Westfield Trust Com- an” Snter
pany, a corporation, Mort- Summary
gagee Judgment.

Defendants.  Affidavit.

State of New dJersey,
County of Union.

Victor H. Eichhorn, of full age, being duly
sworn on his oath according to law, deposes and
says:

1. I am a clerk in the employ of Orlando H
Dey, an attorney-at-law of New dJersey, the at-
torney for the plaintiff in the above-entitled

cause.

2. I am familiar with the system of recording
and filing papers, especially mechanics* lien
claims and building contracts in the Union
County Clerk’s office, and with the system of
recording papers, especially deeds in the office
of the Union County Register; and with the ar-
rangements of the record themselves on file in
said Clerk’s and Register’s offices respectively.
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3. I have examined the indices and records
in said Union County Clerk’s office to all build-
ing contracts filed during the period from Jan-
uary 1, 1923, to July 5, 1924. Such examination
discloses no building contract on file between
Joseph E. Gallagher, as owner and John T.
Evans, as contractor affecting the lands and
building described in the mechanics’ lien claim
and in the complaint filed in this cause.

4. I have also examined the indices and rec-
ords in said Union County Clerk’s office to me-
chanics’ lien claims and find filed and recorded
therein the mechanics’ lien claim of the Boynton
Lumber Company, plaintiff in the above-entitled
cause, filed by it in this cause on dJuly 5, 1924,
affecting the lands and building hereinabove
described. A true copy of said mechanics’ lien
claim and of the affidavit, or verification of
Gorham L. Boynton thereto attached is hereto
annexed and made a part hereof. To said orig-
inal lien claim is also attached a bill of par-
ticulars exhibiting the amount, and kind of ma-
terial furnished, and the prices at which, and
the times when the same were furnished and giv-
ing credit for all payments made thereupon and
deductions that ought to be made therefrom, and
exhibiting a balance of $2,619.19 justly due to
he said Boynton Lumber Company from the
said John T. Evans. The schedule annexed to
the affidavit of Catherine V. Nagle attached to
this affidavit contains a true copy of all of the

items, dates and prices as shown in said bill of
particulars.

5. I have examined the indices and records
o deeds in the said Union County Register’s
office made by the said Joseph E. Gallagher for
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the period from January 1, 1923, to July 5, 1924,
and find there recorded a deed from the said
Joseph E. Gallagher and Margaret Gallagher,
his wife, conveying the premises hereinabove
described, together with all and singular the
house, building, trees, ways, waters, profits,
privileges and advantages with the appur-
tenances to the same belonging and in any wise
appertaining to the said Rudolph L. Tanner
and Clara H. Tanner, his wife, dated Septem-
ber 17, 1923, and recorded November 13, 1923
in book 920 of deeds for Union County, page 266,
et seq.

VICTOR H. EICHHORN.
Sworn to and subscribed before me
this 20th day of August, 1924.

Minnie M. Sor ter ,
Notary Public of New Jersey.
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Affidavit of Joseph E. Gallagher.
Filed September 6, 1924.

UNION COUNTY CIRCUIT COURT.

Action
at Law.

Affidavit.

State op New dJersey, 1
County of Union.

Joseph E. Gallagher, being duly sworn, de-
poses and says:

1. Rudolph L. Tanner, one of the defendants
m the above-entitled cause, contracted with me
for the erection of his house on the Boulevard
in Westfield, Union County, New dJersey, and I
sub-let the contract to John T. Evans.

2. Said John T. Evans did not complete the
contract but abandoned the work in an unfinished
condition and the work was completed by me.
The failure of said Evans to complete the con-
ract is now a matter of litigation between us.

3. I have been paid in full the contract price
as between Tanner and myself and I have paid
said Evans an amount in excess of the value of
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the work done and material furnished up to the
time the contract was abandoned by him.
JOSEPH E. GALLAGHER.
Sworn and subscribed before me
this 4th day of September, 1924.

James E. Walsh,
Notary Public.

Affidavit of William M. Beard.
Filed September 6, 1924.

UNION COUNTY CIRCUIT COURT.

B oynton Lumber Co. a cor-
poration of the State of New

Jersey, Action
Plaintiff, ot Law.
vs. Affidauvit.
John T. Evans , et als.,

Defendants.

State op New dJersey,i
7L ss
County of Union.

William M. Beard, being duly sworn, deposes
and says:

1. T am an attorney and counsellor-at-law of
the State of New Jersey.

2. At the request of E. A. Merrill I made an
examination of certain records in the office of
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the Clerk of Union County and the Register of
Union County, and found the following:

On March 20, 1924, John T. Evans executed
a chattel mortgage to the Boynton Lumber Com-
pany to secure the sum of $7,877.13, and any
amounts thereafter due and owing, which said 20
chattel mortgage is recorded in book 126 of
chattel mortgages at page 100.

On dJuly 14, 1924, there was served upon
Rudolph L. Tanner the complaint in a mechanics’
lien suit brought by dJohn T. Evans against
Rudolph L. Tanner and others. In said com-
plaint the plaintiff, Evans, alleges that he has
performed all the terms and conditions of a con-
tract with one Joseph E. Gallagher for the erec-
tion of a house on lands of Rudolph L. Tanner. 20

3. In the above-entitled cause no answer has
been filed on behalf of the defendant John T.
Evans.

WILLIAM M. BEARD.

Subscribed and sworn to before me
this 3rd day of September, 1924.

Dorothea A. Jenny,
Notary Public for N. dJ. 30

40
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Judgment.
Filed September 15, 1:58 P. M., 1924.

UNION COUNTY CIRCUIT COURT.

Boynton Lumber Company, a

corporation,
Plaintiff,
US. Action ot
John T. Evans, Buﬂder; Ru- ]%Jawh On. g
dolph L. Tanner and Clara ‘€C anics
Lien.

H. Tanner, his wife, Owners,
and Westfield Trust Com- Judgment.
pany, a corporation, Mort-
gagee,

DefendantS

The summons and complaint in the above-
entitled action having been duly served upon the
defendants John T. Evans, on July 7, 1924, and
Westfield Trust Company, a corporation, on July
8 1924, and neither of the said defendants hav-
ing filed any answer, or taken any other step
in response to the complaint within the time lini-
ited by the rules of court, or at any other time:

It is Ordered that judgment interlocutory he
entered in favor of the plaintiff and against the
defendants John T. Evans and Westfield Trust

Company, a corporation:

And the damages of the plaintiff having been
assessed by the clerk of this court at the sum

of $2,700.81,

It is thereupon Ordered that judgment final be
entered for the sum of $2,700.81 with costs to be



97
Exhibit D. 4—Judgment.

taxed in favor of the plaintiff generally against
the said John T. Evans, builder, and specially
to be made of the land and building described
in the complaint; and it is further Ordered that
judgment also be entered that the mortgage of
the defendant, Westfield Trust Company, a cor-
poration, in the complaint mentioned, is sub-
ject to the plaintiff’s lien claim.

Costs taxed at $46.82. Rule
actually entered this 15th day
of September, 1924, on motion
of Orlando H. Dey, attorney for
plaintiff.

Endorsed: Filed Sept. 15, 1:58 P. M., 1924.
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Opinion.

NEW JERSEY COURT OF ERRORS AND
APPEALS.

Boynton Lumber Company,'
Plaintiff-Respondent,

US.

John T. Evans, Builder, Ru-
dolph L. Tanner, et al,
Defendants-Appellants.

APPEAL FROM UNION COUNTY CIRCUIT.

The opinion of the Court was delivered by
Min tu rn, J.:

Upon motion for that purpose, the answer
filed was struck out as sham and frivolous; and
summary judgment was entered for the plaintiff,
and from that order this appeal was taken. The
suit was upon a mechanics’ lien filed by the
plaintiff, as materialman, against the property
of the defendant, Rudolph L. Tanner, situate at
Westfield.

One Gallagher, contracted with Tanner, to
erect a residence upon the latter’s lot, and there-
after sublet the entire contract to the defendant
Evans, who purchased some of the materials
which entered the structure, from the Boynton
Lumber Company, the plaintiff. Neither the con-
tract with Gallagher, nor the contract of the
latter with Evans was filed. Evans defaulted in
his work, and Gallagher completed the contract.
Tanner, knowing only Gallagher in the trans-
action, paid him the full contract price, while
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Gallagher paid Evans more than the value of the
material supplied by the plaintiff, at the time of
Evans’ default. Evans instituted a mechanics’
lien suit for the balance claimed to be due to him
from Gallagher, making Tanner as owner, and
the Westfield Trust Company, as mortgagee, de-
fendants, which suit is still pending. The pres-
ent suit ignores Gallagher, but includes as will
be observed, Tanner the owner, Evans as builder,
and the mortgagee as defendants. The defend-
ant Tanner only filed an answer.

The defense manifestly is constructed upon
the legal theory that since Evans sustained no
legal relation as builder, or otherwise, with the
owner Tanner, and since the owner had per-
formed his conventual obligations with his con-
tractor, no right of action can arise by which
the acts of Evans will impose an obligation uppn
Tanner, particularly in view of certain alleged
dealings between the plaintiff, Gallagher and
Tanner, which it 1s contended should be sub-
jected to the discussion and scrutiny of a jury
for determination.

Our examination of the facts, leads us to the
conclusion, that there was no jury question in-
volved, in the case, and that the answer was prop-
erly struck out at the circuit. Obviously the con-
tractual relationship of the parties is not the
matter in issue, since the right of the plaintiff
to recover is based entirely upon the statutory
remedy provided for the purpose by the
mechanics’ lien act.

Under the statutory liability created by the
act, where the contract interpartes has not been

led, it becomes immaterial to inquire whether

e OWher paid the contractor, and whether the
contractor paid his sub-contractors, the only in-
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quiry being whether the materialman has been
paid.
Gardner & Meeks Go. v. N. Y. Cen. R. R
Co., 72 N. J. L. 257.

An answer, therefore, which avers facts not
legally responsive to this inquiry, is in con-
templation of law either sham or frivolous, and
upon motion may be struck out upon either
ground.

Eisle & King v. Raphael, 90 N. J. L. 220;
Fidelity etc. Co. v. Wilkes-Barre Co., 98
N. J. L. 507.

This view of the pleadings, and of the legal
status of the parties, renders unnecessary, con-
sideration of the other contentions presented by
the briefs.

The judgment will be affirmed.
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Rule Affirming Judgment.

NEW JERSEY COURT OF ERRORS AND
APPEALS.

Boynton Lumber Company, a
corporation of New dJersey,

Plaintiff-Respondent,
Us.
On Appeal
John T. Evans, Builder; Ru- from Union
dol ph L. Tanner and Clara County Cir-
H. Tanner, his wife, Owners, cuit Court.

and Westfield T t Com- .
esthie rus om Rule Affirm-
pany, a corporation, Mort-

gagee,

ing Judg-
ment.
Defendants,
Rudolph L. Tanner and Clar a
H. Tanner, his wife,
Defendants-Appellants.

This cause having been duly argued at the
October, 1924, term of this Court by Earl A.
Merrill, Esq., of counsel for the defendants-ap-
pellants, Rudolph L. Tanner and Clara H. Tan-
ner, his wife, and Orlando H. Dey of counsel
for the plaintiff-respondent, and the Court hav-
ing considered the same, and finding no error
in the record or proceedings in the Union County
Circuit Court;

It 1s thereupon Ordered and Adjud ged that the
judgment of the Union County Circuit Court re-
moved by the appeal in this cause, be affirmed,
with costs of the plaintiff-respondent to be
taxed against the defendants-appellants, Rudolph
L. Tanner and Clara H. Tanner, his wife; and
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that the record be remitted to the Union County
Circuit Court to be proceeded with in accord-

ance with its judgment, and the proceedings of
said Court.

Rule actually entered
10 Endorsed:
il Filed March 25, 1925.

THOMAS F. MARTIN,
Clerk.”

i3 Iki-.o. |

On motion of

[ >L

Okl ando H. Dey,
Attorney for Plaintiff-Respondent.
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Bill of Complaint.
Filed March 25, 1925.

IN CHANCERY OF NEW JERSEY.

To his Honor, Edwin Robert Walker, Chancellor
of the State of New Jersey:

The complainants, Rudolph L. Tanner and
Clara H. Tanner, residing in the Town of West-
field, Union County, New dJersey, respectfully
show that:

(1) On September 15, 1924, judgment for
$2,700.81 was entered in the Union County Cir-
cuit Court against John T. Evans generally, and
specially against the lands of Rudolph L. Tan-
ner and Clara H. Tanner, his wife, in the me-
chanics’ lien suit of Boynton Lumber Company
v. John T. Evans, builder, and Rudolph L. Tan-
ner and Clara H. Tanner, his wife, owners, and
the Westfield Trust Company, mortgagee.

(2) On March 17, 1925, the opinion of the
Court of Errors and Appeals was filed, affirming
said judgment in the sum of $2,700.81 made
specially against the lands of Rudolph L. Tanner
and Clara H. Tanner.

3) The summons in said mechanics’ lien
suit was issued July 5, 1924, and the suit was
based upon an indebtedness alleged to have been
incurred upon various dates, the latest alleged
date being March 8, 1924, upon which date said
John T. Evans was billed the following materials
by said Boynton Lumber Company:
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March 8—

1 dr. 26 x 6-2—1% flush sanitary drs.birch

3 “ 2-6x 6-8—1% “ « « «

2 2-2x 6-8—1% “

1 sash dr. 2-6 x 6-8—1% 1paneland gla. 11t
$169.00

(4) On March 20, 1924, said John T. Evans
executed and delivered to said Boynton Lumber
Company a chattel mortgage to secure an in-
debtedness of $7,877.13, and amounts thereafter
due and owing, which said indebtedness included
the indebtedness reduced to judgment as set
forth in paragraph 1. Said mortgage was re-
corded in Book 126 of Chattel Mortgages in
Union County at page 100, and has not been can-
celed of record. A copy of said mortgage is at-
tached hereto and made a part hereof.

(5) On a date not known to this complainant,
but subsequent to March 8, 1924, said John T.
Evans sold and assigned to said Boynton Lum-
ber Co., a claim of said Evans against one
Joseph E. Gallagher, in the sum of $500, which
said claim has not been paid.

(6) Said Boynton Lumber Company has not
collected any part of said general judgment of
$2,700.81 from said John T. Evans; nor has it
made any attempt to collect said judgment, or
any part thereof; nor has it applied against said
judgment any part of the collateral assigned to it
by Evans as a security for his indebtedness to
said Company, or the proceeds thereof.

(7) Complainants were never indebted to said
company, or to said John T. Evans, but con-
tracted with one Joseph E. Gallagher for the
erection of the building liened, and have paid



105
Exhibit D. 5—Bill of Complaint.

said Joseph E. Gallahger the entire contract
price.

These complainants assert that some part, or
all, of any security given to said Boynton Lum-
ber Company, by said John T. Evans should be
applied or apportioned in reduction or ex-
tinguishment of said judgment of $2,700.81 en-
tered by said company against the lands of these
complainants, but said company has failed and
refused to make such application, or apportion-
ment.

Complainants are uncertain as to their rights
and status in the premises, and pray the declara-
tion of this court as follows:

(1) May the Boynton Lumber Company be
required, by complainants, to apply the securi-
ties, or the proceeds thereof, received from said
John T. Evans for securing said sum of $7,-
877.13, or so much thereof as may be necessary
for that purpose, to the payment of said judg-
ment of $2,700.817

(2) May the Boynton Lumber Company be
required, by complainants, to apportion such
securities, or the proceeds thereof, in the same
ratio as the said judgment shall bear to the en-
tire indebtedness of said John T. Evans to said
Company so secured, or upon any other ratio?

(3) May the Boynton Lumber Company be
required, by complainants, to apply to the re-
duction of said judgment the claim, or the pro-
ceeds thereof, of said John T. Evans against said
Joseph E. Gallagher, which was sold and as-
signed by John T. Evans to said Company, as
set forth in paragraph 5?

~0
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(4) May complainants be subrogated to the
rights of said Boynton Lumber Company in any
security given it by said John T. Evans subse-
quent to the incurring of the indebtedness for
which judgment was given?

10 The complainants further pray:

(1) That said Boynton Lumber Company and
John T. Evans, may answer this bill of com-
plaint, and each statement therein made.

(2) For such other or further relief as shall
seem equitable and just.

(3) That writs of subpoena may issue com-
manding said defendants to answer this bill of
complaint, and abide by such decree as the Court

20 may make in the premises.

E. A. MERRILL,
Solicitor of and of Counsel with
the Complainants.
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Notice of Motion.

Filed April 28, 1925.

IN CHANCERY OF NEW JERSEY.

Between

Rudo 1ph L. Tanner and
Clara H. Tanner, his Wife,

Complainants, On Bill &c.

and Notice.

Boynt on Lumb er Company, a
corporation, and John T.

Evans ,

Defendants.

To the complainants Rudolph L. Tanner and
Clara H. Tanner, his wife:

Take notice that on Tuesday, April 21, 1925,
at the hour of 10:00 o’clock in the forenoon, or
as soon thereafter as counsel may be heard at
the Chancery Chambers in the City of Newark, I
shall apply to the Chancellor for an order strik-
ing out the bill of complaint filed by you in the
above entitled cause for the following reasons:

L The said bill of complaint discloses no

cause of action in that:

a* It does not set forth any facts or circum-
stances which would entitle the said complainants
to have the securities, or the proceeds thereof
received from John T. Evans to secure the sum
of $7,877.13 applied or apportioned to the pay-
ment or reduction of the said judgment of $2,-
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700.81 mentioned in paragraph 1 of said bill of
complaint.

b. It does not set forth any facts or circum-
stances which would entitle the complainants to
have the claim mentioned in paragraph 5 of said
bill of complaint, applied to the reduction of the
above mentioned judgment of $2,700.81.

c. It does not set forth any facts or circum-
stances which would entitle the said complain-
ants to be subrogated to the rights of the Boyn-
ton Lumber Company in any security given it by
the said John T. Evans.

2. The said bill of complaint on its face shows
that the matters involved are res adjudicata hav-
ing been decided in the law court action men-
tioned in paragraph 1 of the said bill of com-
plaint and affirmed by the Court of Errors and
Appeals as set forth in paragraph 2 of the com-
plaint.

3. The said bill of complaint prays for no
specific equitable relief.

ORLANDO H. DEY,
Solicitor for Defendant, Boynton Lumber Com-

pany.
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Opinion of Vice-Chancellor Fielder.
Filed June 18, 1925.

AJune 17, 1925.

IN CHANCERY OF NEW JERSEY.J

10
Between
On Bill, etc.
Rudolph L. Tanner, et al.,
Complainants, On Motion
d to Strike Out
an Bill.
Boynton Lumber Company, Memoran-
et al., dum.
Defendants. '
20

Mr. Orlando H. Dey for the motion.
Mr. E. A. Merrill, contra.

Field er, V.-C.

The bill of complaint alleges that on Septem-
ber 15, 1924, a mechanics’ lien judgment was
entered in the Union Circuit Court in favor of
Boynton Lumber Company generally against
John T. Evans, builder, and against the com- ~
plainants, as owners, specially to be made of
their building and lands, which judgment was
affirmed by the Court of Errors and Appeals
(128 Atl. 180); that after the last material was
urnished for which the lien was claimed and
efore the mechanics’ lien suit was commenced,
Evans, the builder, executed and delivered to the

ojnton Lumber Company a chattel mortgage

o secure the indebtedness upon which the lien

claim was founded and that about the same time
40
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Evans also assigned a chose in action to the
Boynton Lumber Company. It is not alleged
that the chose in action was assigned to secure
said indebtedness or in part payment thereof.
The bill further alleges that Boynton Lumber
Company has not attempted to collect its general
judgment against Evans and that it has not ap-
plied any part of the collateral given it by Evans,
on account of said judgment. Complainants
claim that Boynton Lumber Company should
apply the security given it by Evans, in payment
or reduction of said special judgment against
complainants but that the company refuses to
make such application. The bill further alleges
that complainants are uncertain as to their
rights and status and prays a declaration by
this court as to whether Boynton Lumber Com-
pany should not be required to apply the securi-
ties received by it from Evans, in payment or
reduction of the judgment and whether com-
plainants may be subrogated to the rights of the
Boynton Lumber Company in any security given
it by Evans. The bill makes Evans and Boynton
Lumber Company defendants and prays sub-
poena ad respondendum against and answer by
them and for such other relief as shall be equita-
ble and just.

The defendant Boynton Lumber Company now
moves to strike out the bill on the ground that
it discloses no cause of action in that it sets
forth no facts which would entitle complainants
to have the securities received by it from Evans
applied to the payment or reduction of its judg-
ment against complainants, or which would en-
title complainants to be subrogated to the rights
of said defendant in any securities given it by
Evans and on the further ground that the mat-
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ters involved in the bill are res adjudicata under
the decision of the Court of Errors and Appeals
and that the bill prays for no specific relief
against said defendant.

The bill is filed under P. L. 1924, Chap. 140,
known as the Uniform Declaratory Judgments
Act, which empowers courts of record “ within
their respective jurisdictions * * * to declare
rights, status and other legal relations, whether
or not further relief is or could be claimed.”” To
entitled complainants to have this court consider
the situation set out in their bill and to render a
declaratory judgment thereon, it should appear
from the facts alleged, that they have present
rights against the persons whom they make par-
ties to the proceedings, with respect to which
they may be entitled to some relief. If it appears
from the bill that the complainants can Lave no
relief as against any party they have named”as
a defendant, such party should not be forced inib
a litigation which can have no final result in
favor of complainants, especially if such litiga-
tion will delay the party defendant in enforcing
rights which have already been established in
his favor as against complainants.

The bill shows that in a mechanics’ lien suit
Boyton Lumber Company recovered a general
judgment against the builder and a special judg-
ment against complainants, to be made specially
of complainants’ building and lands, which judg-
ment has been affirmed by the Court of Errors
and Appeals. This judgment fixes definitely the
rights and liabilities of the parties and it is not
within the jurisdiction of this court to interfere
with such rights and liabilities by determining
them to be otherwise than the Court of Errors
and Appeals said they were.
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Under the Mechanics’ Lien Act (Comp. Stat.
3291) Boynton Lumber Company is not required
to first attempt to collect its general judgment
by issuing execution against the builder, but
(Section 27) it may issue a separate execution
on its special judgment, by virtue of which (Sec-
tion 28) the sheriff shall advertise, sell and con-
vey complainants’ building and lands in the same
manner as directed by law in case of lands levied
on for debt. This is a statutory right given to
this defendant and this court cannot, by a
declaratory decree, determine, as complainants
suggest, that the company shall proceed in the
first instance, on its general judgment against
the builder before proceeding to sell complain-
ants’ building and lands.

The further claim which complainants make to
equitable consideration is that Boynton Lumber
Company holds other security for the debt on
which the judgment is founded, which complain?
ants suggest should be first applied to the pay-
ment or reduction of the judgment before re-
course is had to complainants’ building and
lands. The Mechanics’ Lien law was, in effect,
written into and became part of the contract
under which complainants’ building was erected,
with the same effect as if actually incorporated
therein in express terms. By failing to file their
contract in the County Clerk’s office, as provided
by the law, complainants impliedly agreed that
their building and land should be liable for the
material furnished by Boynton Lumber Com-
pany to the builder. Under the law the builder’s
debt became a lien upon complainants’ building
and lands from the time such material was fur-
nished and the proceedings in the Circuit Court,
so far as complainants were concerned, was an
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action quasi in rent to establish and foreclose
the lien which complainants had, by virtue of.
the law, given the Boynton Lumber Company.
The lien having been established by judgment,
complainants cannot now say that Boynton Lum-
ber Company must look to some other fund or
security for the satisfaction or reduction of the
judgment, before proceeding to collect thereon.

Complainants seem to invoke the doctrine of
marshalling of assets or securities. This doc-
trine is that if a creditor has a lien on or interest
in two funds for a debt and another creditor of
the same debtor has a lien on or interest in but
one of the funds, the later has a right in equity
to compel the former to resort to the other fund
in the first instance for satisfaction, if that
course is necessary for the satisfaction of the
claims of both creditors. But that is not the
situation here. There are not two funds in ques-
tion belonging to the builder, nor are complain-
ants’ creditors of the builder until they pay the
judgment. They seek to escape payment of their
debt to Boynton Lumber Company by compelling
that company to look to another fund in which
complainants have no interest. Moreover, the
doctrine of marshalling of assets or securities
does not apply when it will trench upon the
ri*.f or aerate to the prejudice of the party
cn it ed to the double fund. Boynton Lumber
Company has the right to resort to the most
spee y and efficacious mode of obtaining satis-
faction of its debt and it should not be put to
. oss, delay or additional expense in collect-
1? f oreclosure of its chattel mortgage security

~ rate that 1; is adequate security for

,eb’ ~ut on the other hand, how far the
mortgagor’s title to the chattels is good, or en-
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cumbered, or whether the chattels will be avail-
able to answer the debt, are all matters of un-
certainty and their determination will mean de-
lay, risk and expense, for the benefit of com-
plainants.

Complainants cannot ask to be subrogated to
the rights of Boynton Lumber Company in its
general judgment against the builder, or in its
chattel mortgage and assigned chose in action
security, until they first satisfy the Boynton
Lumber Company judgment. If complainants
pay the judgment, it is possible that Boynton
Lumber Company will, on demand, assign such
security to complainants. Until the judgment is
satisfied and demand for the collateral is re-
fused, there is no dispute between complainants
and Boynton Lumber Company and this court
should not determine an hypothetical question,
namely, whether if complainants pay the judg-
ment, Boynton Lumber Company should assign
the collateral in question to them. This court,
even under the provisions of the Uniform De-
claratory Judgments Act, should not undertake
to decide or declare the rights or status of par-
ties upon a state of facts which is future, con-
tingent and uncertain.

The bill of complaint will be dismissed as to
Boynton Lumber Company, with costs.
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Decree as to Boynton Lumber Company.

Filed June 24, 1925.

IN CHANCERY OF NEW JERSEY.

Between 1

Rudol ph L. Tanner and I
Clara H. Tanner, his wife, I
Complainants, f f)n &c

and / Decree.
Boynto n Lumber Company, I
a corporation, and John T. 1

Evans ,

Defendants. 1

This matter coming on to be heard on the
motion of the defendant Boynton Lumber Com-
pany to strike out the complainants’ bill of
complaint, and the Court having heard the argu-
ment of Earl A. Merrill, Esq., solicitor for and
of counsel with complainants, and of Orlando H.
Dey, solicitor for and of counsel with said de-
fendant, the Boynton Lumber Company, and
having duly considered the arguments of coun-
sel, the briefs filed by them respectively, and the
pleadings filed in this cause; and

It appearing by the allegations in the com-
plainants * said bill of complaint that complain-
ants have no present rights, status or legal rela-
tions against said defendant Boynton Lumber
Company entitling them to the relief prayed
for, or to any other relief in this court;

It is thereupon on this 24 day of June, 1925,
declared and determined that the complainants
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have no rights, status or legal relations against
the said defendant Boynton Lumber Company
entitling them to the relief prayed for in said
bill of complaint or to any other relief in this
court; and

It is thereupon Ordered, Adjudged and De-
creed that the said motion of the defendant
Boynton Lumber Company prevail, and the com-
plainants’ bill of complaint be and the same is
hereby stricken out as to said defendant Boyn-
ton Lumber Company, and that complaints pay
to said defendant its costs of this suit to be
taxed, together with a counsel fee of $100 which
is hereby allowed to the solicitor for said defend-
ant Boynton Lumber Company and which shall
be included in said defendant’s bill of taxed costs
and collected with the other items of said hill

E. R. WALKER,
C

Respectfully advised,
James F. Field er,
V.-C.
I hereby consent to the making and entry of
the foregoing decree.

E. A. MERRILL,
Solicitor for Complainants.
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Decree Pro Oonfesso as to Evans,

Filed July 2, 1925.

IN CHANCERY OF NEW JERSEY.

57/686.
Between
Rudolph L. Tanner, et al, etc’
Complainants, Decree Pro
Confesso and
and
Order for
Boynto n Lumber Company Proofs Ex
and John T. Evans, Parte.

This matter being opened to the Court by
E. A. Merrill of counsel with the complainants,
and it appearing to the Chancellor that the bill
has been dismissed as the defendant Boynton
Lumber Company, but that the defendant John T.
Evans has not appeared and pleaded, answered
or demurred; and it further appearing that the
time within which said defendant John T. Evans
should appear and plead, answer or demur has
expired:

It is, on this 2nd day of July, 1925, Ordered,
at the bill of complaint be taken as confessed
against the said defendant John T. Evans; and
it is further Ordered that the complainant pro-
ceed to take depositions and other evidence to
su stantiate and prove the allegations in his

20
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said bill and to bring on the hearing of the
cause ex parte.

E. R. WALKER,
C

Respectfully advised,

Bayard Stockton

A M
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Notice of Motion for Restraining Order.

IN CHANCERY OF NEW JERSEY.

Between \
Rudol ph L. Tanned, etal,
Complainants, (
) Notice of
an” 1 Motion.

Boynto n Lumber CO., et al., 1
Defendants. 1

Take Notice, that on Thursday, October 1st,
1925, at two o’clock in the afternoon, or as soon
thereafter as counsel may he heard, I shall ap-
ply to the Chancellor before Vice-Chancellor
Church, at Chancery Chambers, Prudential
Building, Newark, New dJersey, for an order re-
straining the Boynton Lumber Company from
issuing execution, or from proceeding with exe-
cution, against the lands of the complainants
herein, pending the filing of a decree in the

above-entitled cause and the further order of the
Court.

E. A. MERRILL,
Solicitor of the Complainants.

To Mr. Orlando H. Dey, Rahway, New Jersey,
solicitor of Boynton Lumber Company.
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Order Denying Motion.
Filed October 2, 1925.

IN CHANCERY OF NEW JERSEY.

57/686 AN
Between |
Rudolp h L. Tanner, et at., I
Complainants,] On Bill, &
and ( Order.
Boyn ton Lumber Company, 1
et al.,

Defendants. I

This matter coming on to be heard on October
1, 1925, on the motion of the complainants for
an order restraining the defendant Boynton
Lumber Company from issuing execution or from
proceeding with execution against the lands of
the complainants, and the Court having heard
and considered the argument of Earl A. Merrill,
Esq., solicitor for complainants, and of Orlando
H. Dey, solicitor for said defendant Boynton
Lumber Company, and having duly considered
the written notice of said motion and the affidavit
filed in support thereof; and being of the opinion
that the motion of the said complainants is not
well founded,;

It is thereupon on this 2nd day of October, 1925,
Ordered that the aforesaid motion be and the
same is hereby denied; and that the said com-
plainants pay to the defendant Boynton Lumber
Company its costs of this motion to be taxed,
together with a counsel fee of $50, which is
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hereby allowed to the solicitor for said defend-
ant Boynton Lumber Company and which shall
be included in said defendant’s bill of taxed
costs and collected with the other items of said
bill; and that said defendant Boynton Lumber
Company may issue execution against said com-

plainants to recover said costs. 10
E. R. WALKER,
C.
Respectfully advised,

Alonzo Church,
V.-C.
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Rule to Show Cause with Ad Auterim Restraint.
Rule to Show Cause.

IN CHANCERY OF NEW JERSEY.

Between
On Bill,

R udolph L. Tanner and
etc.

Clara H. Tanner, his wife,
Complainants,  Rule to

and Show
Cause and
Boyn ton Lumber Co mpany, a ad Interim
corporation, Restraint.

Defendant.

This matter being opened to the Court by
E. A. Merrill, solicitor of complainants, and the
Court having read the bill of complaint in the
above-entitled cause and the affidavit thereunto
annexed;

It is, on this 6th day of October, 1925, Ordered
that the defendant Boynton Lumber Company
show cause before the Chancellor at the Chancery
Chambers in the City of Newark on the 13th day
of October, 1925, why an interlocutory injunction
should not be allowed, to restrain said defendant
from proceeding with execution to enforce
against the lands of complainants the summary
special judgment, entered in its favor in the
Union County Circuit Court September 15, 194,
against the lands of complainants, in the mechan-
ic’s lien action of said defendant against com-
plainant and others, until final decree made m
this cause.

And it is further Ordered that said defendant
Boynton Lumber Company, and its agents and
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servants, and the Sheriff of the County of Union,
in the meantime, and until the further order of
this court in the premises, desist and refrain
from selling the lands of the complainant under
the execution issued to the Sheriff of Union
County on said judgment.

It is further Order ea that copies of said bill
of complaint and the affidavit thereunto annexed,
and of this order, which may be certified to be
true by complainants’ solicitor, be served on
said defendant within two days from the date
hereof.

It is further ordered that a copy of this order

certified as aforesaid be served on the Sheriff
of the County of Union within two days from
the date hereof.

Leave is given the complainant to take further
affidavits to be read upon the return of this
order, provided that copies thereof be served
upon the defendant or its solicitor at least two
days before the return day of this order.

Respectfully advised,

James F. Fielder,

V.-C.
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Notice of Motion to Strike Out Complaint.
Filed November 4, 1925.

IN CHANCERY OF NEW JERSEY.

59/202

Between

Rudolp h L. Tanner and On BLZZ,

Clara H. Tanner, his wife, etc.
Complainants, Notice of
and Motion to
Strike

Boy nton Lumber Company a .
. ’ Complaint.
corporation,

Defendant.

To Earl A. Merrill, Esq., solicitor for complain-
ants.

Take Notice that on Wednesday, November
4, 1925 at 10:00A. M. or as soon thereafter as
counsel may be heard I shall apply to the Chan-
cellor at the Chancery Chambers in the City of
Newark for an order striking out the Bill of
Complaint filed in this cause and dissolving the
restraint contained in the Rule to Show Cause
dated October 6, 1925 for the following reasons:

1. Because said bill of complaint fails to
disclose any cause of action in that it does not
state any facts or set up any equities entitling
complainants to the relief prayed for or to any
other relief in this court.

2. Because the matters and things alleged in
said complaint are res adjudicata, having been
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decided adversely to complainants by the judg-
ment of the Union County Circuit Court entered
on September 15, 1924 in favor of defendant, as
alleged in said complaint, which judgment was
afterwards affirmed by the Court of Errors and
Appeals.

3. Because by this proceeding the complain-
ants are attempting to nullify the effect of said
Union County Circuit Court judgment and to
deprive defendant of the benefit thereof by rely-
ing upon facts which, if properly pleadable at
all, should have been, but were not, interposed as
a legal defense in the action at law resulting in
said judgment.

4. Because the matters and things alleged in
said complaint are res adjudicata, having been
decided adversely to complainants by the decree
of the Chancellor entered in this court on June
24, 1925, in favor of defendant.

5. Because the matters and things alleged in
said complaint are res adjudicata, having been
decided adversely to complainants by a further
decree of the Chancellor entered in this court
on October 2, 1925, in favor of defendant.

6. Because this proceeding is vexatious and
rought by complainants to hinder, delay and

embarrass defendant in the enforcement and col-
ec ion of its said judgment recovered in said
law court.

Dated, October 23, 1925.

ORLANDO H. DEY,
Solicitor for Defendant.
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Order Discharging Rule to Show Cause.
Filed November 4, 1925.
IN CHANCERY OF NEW JERSEY.

59/202.

Between

Rudol ph L. Tanner and

Clara H. Tanner,his wife, QI”L
Complainants, +
and Order.
Boynton Lumber Company, a
corporation,
Defendant.

This matter coming on to he heard on the
motion of the defendant, Boynton Lumber Com-
pany to strike out the complainants’ bill of com-
plaint and to dissolve the restraint contained
in the rule to show cause made on October 6
1925, and the Court having heard and considered
the argument of E. A. Merrill, Esq., solicitor for
and of counsel with the said complainants and
Orlando H. Dey, solicitor for and of counsel
with said defendant, and having duly considered
the pleadings and affidavits filed in this cause;

It is thereupon on this 4th day of November,
1925, on motion of Orlando H. Dey, solicitor
for said defendant, Ordered, Adjudged and De-
creed that the rule to show cause made on
October 6, 1925, be and the same is hereby dis-
charged, and that the restraint therein contained
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be and the same is hereby dissolved, and that
the complainants’ application for an interlocu-
tory injunction be and the same is hereby de-
nied; and YL

That the motion of said Defendant to strike
the Bill of complaint filed in this cause be and ~0
the same is hereby denied with leave to said de-
fendant to plead to said bill of complaint within
ten days from the date hereof.

E. R. WALKER,
C.

Respectfully advised,

Alo nzo Church,
V.-C.
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Notice of Appeal from Order.
Filed November 27, 1925.

IN CHANCERY OF NEW JERSEY.

59/202.

Between

Rudol ph L. Tanner and
Cla ra H. Tanner, his wife,
Complainants,

On Billj
ete.

d .
> an Notice.

Boynto n Lumber Company, a
corporation,
20 Defendant.

The complainants hereby appeal to the Court
of Errors and Appeals in the last resort in all
causes from so much of the order made in this
court on November 4, 1925, in the above-entitled
cause, as denies complainants’ application for
an interlocutory injunction and dissolves the
restraint imposed by a certain order dated
October 6, 1925, and filed in this cause.

E. A. MERRILL,
Solicitor of Complainants.
1 conceive there is good cause for appeal in

the above-entitled cause.

E. A. MERRILL,
Solicitor for Complainants.

40
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Petition of Appeal.

COURT OF ERRORS AND APPEALS OF
NEW JERSEY.

Between

Rudolph L. Tanner and
Clara H. Tanner, his wife, On Bill,
Complainants-Appellants, etc.

and Petition
Boynton Lumber Company, a Appeal.
corporation,

Defendant-Respondent.

To the Honorable, the Court of Errors and
Appeals in the last resort in all cases:

The petition of Rudolph L. Tanner and Clara
H. Tanner, his wife, the appellants in the above-
entitled cause, respectfully shows that your peti-
tioners find themselves aggrieved by the order
made in the Court of Chancery by his Honor,
Edwin Robert Walker, Chancellor of New Jer-
sey, bearing date the 4th day of November, 1925,
wherein the said Rudolph L. Tanner and Clara

. Tanner, his wife, were complainants, and

That it is thereby ordered “ that the rule to
show cause made on October 6, 1925, be and
e same is hereby discharged, and that the re-
s raint therein contained be and the same is
ereby dissolved, and that the complainants’
app ication for an interlocutory injunction be and
the same is hereby denied
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And your petitioners have appealed and do
hereby appeal to this Honorable Court from so
much of said order dated November 4, 1925, as
is hereinabove recited, upon the following
grounds:

1. The order contained in the rule to show
cause dated October 6, 1925, requiring the Boyn-
ton Lumber Co., and its agents and servants,
and the Sheriff of Union County, to desist and
refrain from selling the lands of the complain-
ants under the execution issued to the Sheriff
of Union County on said judgment until the
further order of this court in the premises
should not have been discharged and dissolved.

2. The application by the complainants for
an interlocutory injunction to restrain said
Boynton Lumber Co. from proceeding with exe-
cution to enforce against the lands of complain-
ants the summary special judgment entered in
favor of the Boynton Lumber Company in the
Union County Circuit Court on September 15
1924, should have been granted.

Your petitioners therefore pray that the said
order dated November 4, 1925, may be reversed,
set aside and for nothing holden as to those
parts thereof to which objection is made, and
that your petitioners may have such relief m
the premises as to this Honorable Court may
seem just.

E. A. MERRILL,
Solicitor of and of Counsel
with the Petitioners.
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Notice of Motion for Further Stay of Execution.

COURT OF ERRORS AND APPEALS OF
NEW JERSEY.

Between

Rudo 1ph L. Tanner and
Clara H. Tanner, his wife, On
Complainants-Appellants, Appeal.

and Notice of

Motion.
Boynton Lumber Company, a

corporation,
Defendant-Respondent.

To Mr. Orlando H. Dey, Rahway, New dJersey,
solicitor of defendant-respondent.

Take Notice, that on Friday, December 4,
1925, at ten o’clock in the morning, or as soon
thereafter as counsel may be heard, I shall move
before the Court of Errors and Appeals for a
stay pending the decision of the court in this
appeal, and a further stay until final hearing in
the Chancery Court against proceeding with
execution upon the judgment entered September
15, 1924, in the Mechanics * Lien action of Boyn-

ton Lumber Company v. Rudolph L. Tanner,
and others.

E. A. MERRILL,
Solicitor of Complainants-
Appellants.

20
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Order of Court of Errors Denying Motion.
Filed December 14,1925.

NEW JERSEY COURT OF ERRORS AND
APPEALS.

Between On

Rudol ph L. Tanker and Appeal.
Clara H. Tanner, his wife, ~

Complainants-Appellants, ) enying
and Motion
Boynto n Lumber Company, a };O’erm orar.
corporation, Restfaint Y

Defendant-Respondent.

This matter being opened to the Court by
Earle A. Merrill, Esq., as counsel for the com-
plainants-appellants in the presence of Orlando
H. Dey, of counsel for the defendant-respondent
and it appearing that an order was made by the
Chancellor in the Court of Chancery on Novem-
ber 4, 1925 in a certain cause wherein the said
appellants were the complainants, and the said
respondent was the defendant, by which order a
certain rule to show cause made in said pro-
ceedings in the Court of Chancery on October
6, 1925 was discharged, and the restraint con-
tained therein was dissolved, and the application
of the said complainants for an interlocutory
Iinjunction to restrain the defendant from pro-
ceeding with an execution upon the judgment
recovered by it on September 15, 1924 against
the said complainants in the Union County Cir-
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cuit Court, until after final hearing of said cause
in said Court of Chancery, was denied; and

That the said appellants have appealed from
said order made by the Chancellor in the Court
of Chancery on November 4, 1925 to this court;
and

Application now being made to this court for
a stay pending the decision of this court in this
appeal, and a further stay until final hearing
in said Court of Chancery to restrain the said
defendant-respondent from proceeding with said
execution issued upon said Union County Cir-
cuit Court judgment; and

The matter having been duly argued by said
counsel for said respective parties, and the
Court having duly considered the same;

It is thereupon on this 4th day of December,
1925 on motion of Orlando H. Dey of counsel
for the defendant-respondent, Ordered and Ad-
judged that the motion of the said complainants-
appellants before this court for a stay pending
the decision of this court in this appeal and a
further stay until final hearing in said Court
of Chancery to restrain defendant-respondent
from proceeding with an execution upon the
judgment recovered by it on September 15, 1924
against the said complainants-appellants in the
Union County Circuit Court, be and the same is
hereby denied; and that the said defendant-
lespondent do recover of the said complainants-
appellants its costs of this motion to be taxed.

By the Court,

E. R. WALKER,
s C. SP. J.
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Arthur W. Cross, Law Printer, 55-57 Lafayette Street, Newark. N. J.

New dJersey Court of Errors and Appeals

Between

Rudo Iph L. Tanner, et al.,
Complainants-Appellants, On Bill, <&

and On Appeal.

Boy nt on Lumber Company,
Defendant-Respondent.

BRIEF OF THE COMPLAINANTS-
APPELLANTS.

Statement.

This is an appeal from a decree of the Court
of Chancery dismissing a bill for an injunction
restraining a material man from making, out of
the lands of the owners, the amount of a judg-
ment entered by default, in favor of the material
man against the builder, in a mechanics’ lien suit.

For convenience the several parties will be
hereinafter referred to as follows:

The owners—the complainants herein—as
“ Tanner” ;

The material man—the defendant herein—as
the “ Lumber Company” ;

The builder as “ Evans.’*

The bill charges fraud.

The Court below held that fraud was not
proved.

The Lumber Company brought a mechanics*
lien action against Evans as builder and Tanner
as owner. Evans filed no answer and the Lumber
Company subsequently entered a default judg-
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ment against him (Case, p. 74). Tanner answered
and set up the statutory plea denying “ that said
alleged debt is a lien” (Case, p. 65, 1 30), there-
by putting the Lumber Company to its proof,
under the statute.

The Lumber Company then moved to strike
out Tanner’s answer as being “ frivolous and
sham” (Case, p. 67, 1 34), and for the entry of
a summary judgment. The motion was granted
and judgment “ special” was summarily ordered
to be entered that the debt of Evans to the Lum-
ber Company, as evidenced by the default judg-
ment entered against Evans, “be made of the
land and building described in the plaintiff’s com-
plaint” (Case, p. 75, 1 16).

The Lumber Company’s motion for summary
judgment rested upon the affidavits of Evans and
of one Catherine V. Nagle, a bookkeeper of the
Lumber Company. These affidavits averred that
the material listed in the bill of particulars was
“used in the erection and construction” of Tan-
ner’s house. The statutory plea denying that the
alleged debt of Evans to the Lumber Company
was a lien upon the lands of Tanner put the
Lumber Company to its proof of all the items in
the bill of particulars, but as the lien was invalid
if the last item be excluded the argument here
will be confined to that particular item. That
item (Case, p. 59, 1 34) is as follows:

March 8:

1 dr. 2-6x6-2-1% flush sanitary birch.

3 dr. 2-6x6-8-1% flush sanitary birch

2 dr. 2-2x6-8-1% flush sanitary birch.

1 sash dr. 2-6x6-8-1%.

1 panel and gla. 1 It., birch.

Not only were these doors not used in Tan-
ner’s house on March 8 1924, but they were



never used at any time in Tanner’s house. Doors
of that type were never intended to be used in
Tanner’s house, or ordered by Tanner, or called
for in the specification for his house. There is
not even legal proof that these doors were
ordered by FEvans, or ordered by anyone for
Tanner’s house, or delivered there.

If the item dated March 8 1924, be excluded
the claim fails, as the balance of the material
was admittedly delivered more than four months
before the claim was filed. It is Tanner’s con-
tention that Evans “ willfully” made a false
representation when he made his affidavit that
these doors were delivered on March 8, 1924,
and were “used in the erection and construc-
tion” of the Tanner house, and that the use of
such affidavit to the injury of Tanner made of
it a false and fraudulent affidavit which voids
the claim; he further contends that the continued
reliance of the Lumber Company upon that affi-
davit after its fraudulent character had been

pointed out was fraudulent on the part of the
Lumber Company.

The fraud was discovered and established after
the summary judgment had been entered and
affirmed, but before execution, and in this wise.

Subsequent to the entry of the summary judg-
ment that the alleged debt of Evans be made out
0 1is lands, Tanner brought a chancery action,
against the Lumber Company and Evans, to have

is rights determined with respect to certain
securities which Evans had previously given the
wlt w 1 Company for a general indebtedness of
which the amount involved in the mechanics’ lien
suit was a part, but the bill was dismissed. It

™ “ “ 99urse of that action that it was
18 e(t that, as affecting Tanner, the affi-
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davits upon which the lien suit and the resulting
judgment were based were false in fact.

Upon the discovery that these affidavits were
false that fact was immediately brought to the
attention of the Lumber Company, but it refused
to discontinue its lien action, and insisted upon
the payment, by Tanner, of its default judgment
against Evans as an alternative to a sale of Tan-
ner’s property under execution.

Thereupon Tanner filed the present bill to re-
strain the collection out of his lands of the judg-
ment against Evans. Application for prelimi-
nary restraint being denied the judgment against
Evans was paid by Tanner under protest, but
with the suggestion from the Court that should
the prayer of the bill be granted a writ of resti-
tution would probably lie. The bill recites the
facts, and alleges that the affidavits referred to
were “ false and fraudulent with respect to the
item of March 8, 1924” (Case, p. 8, 1 40 and p.
9, 1L 8) and that the judgment was “ fraudulently
procured” through the use of said affidavits
(Case, p. 9, 1 18).

The issue was not, as stated by the Court,
“ whether or not the affidavits of Evans and Miss
Nagle in the mechanics’ lien suit were false and
fraudulent” (Case, p. 82, 1 5). The issue uus
whether an innocent owner can he compelled to
pay the alleged debt of a contractor to a material
man without a scintilla of proof that the debt
was a lienable debt as against the owner, where
the proof is conclusive that a part of the material
charged for was not included in the building con-
tract and never was used, or intended to be used,
in the owner’s building, where the material man s
judgment rested upon false affidavits procured
for and by the material man himself, and where
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the material man, prior to execution, was ap-
prised of the fraudulent character of the judg-
ment.

The petition of appeal sets forth that appel-
lants are aggrieved for that:

(1) The decree does not adjudge that the ma-
terial described in the item of March 8, 1924, of
the bill of particulars filed in the mechanics’ lien
action of Boynton Lumber Company against
Rudolph L. Tanner and Clara H. Tanner, his
wife, the complainants herein, was not ordered
for or used in the erection and construction of
the dwelling house of complainants.

(2) The decree does not adjudge that the
allegation in the affidavits of Catherine V. Nagle
and John T. Evans that the material described
in said item of March 8, 1924, was used in the
erection and construction of complainants’ dwell-
ing was false in fact; and that, being false, the
affidavits were fraudulent as well upon being used
for a fraudulent purpose.

(83) The decree does not adjudge that the
defendant herein made a fraudulent use of the

affidavits of said Catherine V. Nagle and John
T. Evans.

4) The decree does not adjudge that excel
for the said affidavits of 'said Catherine *
Nagle and John T. Evans, filed by and for th

enefit of the defendant, a summary judgmer

ants'l nOt haVe bee" ordered against complaii

(5) The Court dismissed the complainants’
bill whereas it should have granted the relief

nrnvorl
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The attention of the Court will also be called
to the further insistment of appellants that the
justice who ordered the summary “ special”
judgment that the debt of Evans be made out of
the lands of Tanner was without jurisdiction to
make such order for that:

1. The defendants in the lien action (com-
plainants here) set up a statutory defense, and a
statutory defense can be neither “ sham” nor
“ frivolous.”

2. The justice was without jurisdiction to
order a summary “special” judgment that the
debt of Evans be made of the lands of Tanner,
as the general judgment supporting the “ special”
judgment was a judgment by default, and such
“special” judgment, over the objection of the
owner, cannot be rested upon a default judg-
ment against a builder.

POINT 1.

The doors in question were never used in Tan-
ner’s house.

There was neither proof nor offer of proof
that these doors were actually used in Tanner’s
house. There was no proof even that the doors
were delivered at Tanner’s house. To be sure,
Munn, the truckman, said that he delivered the
doors to Evans at the “ Tanner house” (Case,
p. 27, 1 38), but it does not appear that his
statement that the place of delivery was the
“ Tanner house” was based on other than hear-
say, and his statement is further weakened by
his admission that he could not tell if the interior
was lathed and plastered (Case, p. 28, 1 21), and
his assertion that it was a “ sheathed” house
(Case, p. 28, 1 18), although, as a matter of fact,



the house was then so near completion that at
the examination before Judge McAdams, Mr.
Evans testified that the house was then “ sub-
stantially completed” (Case, p. 50, 1 25), Tanner
had begun to move in (Case, p. 56, L 5), and the
house is brick and stucco (Case, p. 33, 1 16).

As to the erection of these doors in the house
on or subsequent to March 8, 1924, Tanner testi-
fied:

Q Were or were not all the doors in your
house hung prior to March 1, 1924? A
They were.

Q After March 1, 1924, were any doors
in your house changed or exchanged? A
No, sir.

Q Did you have a full complement of

doors in the house on March 1, 19247 A
Yes, sir.

Q Are you sure, Mr. Tanner, that all the
doors were hung by the first of March, 1924?
A Yes, sir (Case, p. 21,1. 20).

At the examination before Judge McAdams,
Mr. Evans himself testified, referring to March
1, 1924

Q Were the doors all hung? A
(Case, p. 51, 1 4). Yes, sir

Judge McAdams reported, as of March 1,
1924:°

builder6 eVid6" Ce 1hows:JOhn T' Evan$’ the

1. That all the interior doors, with two
exceptions were what is known in the trade
as one panel doors (and) were hung

2. And the two exceptions were what is
r a’? r €k % %N

>>

And further:

ner ']twhat nod%%orsSI\lﬁ?g% ulic};l © e];acﬁange
replaced after March 1, 1924” (Case,” 3 9
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And the Vice-Chancellor remarks, in his con-
clusions that:

“If the issue in the present suit were
simply whether or not the doors in question
had been actually used in the Tanner house,
it would have to be conceded, I think, that on
the weight of the evidence in this case, com-
petent on that issue, the verdict would be
that they were not so used” (Case, p, 81,
1 30).

It must, therefore, be accepted as conclusively
determined that the doors in question were never
used in the “ erection and construction” of the

Tanner house.

POINT II.

These doors were never ordered by Tanner, or
on his behalf, for his house.

According to the testimony of one William
Bierling, an employee of the Lumber Company
(Case, p. 23, 1 10), who claims to have taken the
order (Case, p. 23, 1 36), the order for these
doors was not given by Evans, but by “a man
by the name of Ed. Feickessen” (Case, p. 23
1 17), who, so far as Bierling knew “ was a sort
of right-hand man or possibly a foreman and all-
around handy man” for Evans (Case, p. 23, 1
19). It does not appear that Feickessen had any
authority from Evans to order material for the
Tanner house; the alleged order was an oral
order; the alleged order was never confirmed in
writing either by the Lumber Company to Evans,
or by Evans to the Lumber Company; Evans no-
where claims that he ever received an order from,
or on behalf of, Tanner for these doors; Tanner
testified that he never ordered “any doors of
that description” (Case, p. 21, 1 17); and it is
admitted that no such doors are called for in the
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specifications for the Tanner house (Case, p. 34,
7).

The failure of the Lumber Company to pro-
duce order, confirmation, bill, or ledger account
supporting Bierling’s testimony 1is significant,
not only because it runs counter to the ordinary
and usual business practice, but because of
Evans’ testimony and his failure to produce any
bill for this particular item:

Q Did you give to Boynton Lumber Com-
pany written orders for materials on the
Tanner job? A Yes, sir.

~Q Did you keep copies of them? A No,
sir.

Q Did you check the deliveries made by
the Boynton Lumber Company against your
orders? A Always.

Q *What did you check against? A
Against a bill that they sent; such as those
bills (Case, p. 48, 1. 4).

The Special Master reported:

There are no bills offered in evidence by
Evans, or testimony given to show that the
six flush sanitary doors, and the one panel

SI° 8 Hcht sash door, billed as of March
8th 1924, as per bill of particulars attached
to lien claim were ever ordered by Evans

feasts, T3U)d" th6é Tannef h°"8¢”

In his conclusions the Vice-Chancellor sa
that “ Mr. Boynton produced the order firr
Evans to the company for the flush door!
(Case, p. 80, 1 29); the Court is in error- A
Boynton did not testify, and doubtless what t
Court had reference to was the testimony
Bierlmg, who produced merely his own memora
dum of a verbal order alleged to have been i
ceived by him from Feickessen for the account

vans (Case, p. 24, 1 34). Feickessen was n
produced. Neither was Evans. The claim of t]
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Lumber Company that Evans ordered the doors
is hearsay three times removed.

There was a memorandum which Bierling pro-
duced, and which he testified was made in the
Lumber Company’s office (Case, p. 24, 1 7), at
the time the order was alleged to have been per-
sonally placed by Feickessen (Case, p. 25, 1 17),
but it was neither signed nor initialed by Feickes-
sen or by Evans (Case, p. 25, 1 6).

Over four months elapsed between the date of
the alleged order and the issuing of the sum-
mons in the lien action, but neither Evans nor
the Lumber Company produced any bill rendered
for the doors, or produced any account book
showing a charge for the doors.

It must, therefore, be accepted as conclusively
determined that the doors in question were never
ordered by Evans for, or intended for use in the
Tanner house.

POINT III.

The affidavits of Catherine V. Nagle and John
T. Evans are false as to the item of March §
1924, in the Bill of Particulars.

Catherine V. Nagle was a bookkeeper in the
employ of the defendant Lumber Company. In
her affidavit (Case, p. 68), she swears that the
entire list of items in the bill of particulars was
“ furnished to and used by said defendant, John
T. Evans, in the erection and construction of said
building,” meaning the residence of the com-
plainants, Tanner.

The list itemizes some 113 separate charges
for material alleged to have been delivered over
a period of four and one-half months while the
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building was under construction, and includes
windows, frames, mullions, doors of wvarious
kinds, sash, shutters, jambs, trim, molding, mir-
ror and several thousand feet of flooring.

That Miss Nagle, a woman bookkeeper, who
claims only, “as such bookkeeper,” to be “ famili-
ar with the books of account of said corporation,
and especially with the records therein contained
relating to its account of lumber and other
building materials sold and delivered by it to
John T. Evans” etc., was competent to depose
that all this material actually went into the
Tanner house is more than improbable—it is
incredible and, because incredible, entitled to no
weight. Further, without showing or alleging
any qualifications upon the subject, she also

swears to the reasonable value of the material
listed.

It probably will not be denied that the affidavit
was prepared by counsel for the defendant,
and was subscribed and sworn to by the deponent
without any comprehension of its contents, or its

purpose. No further attention will be paid to
this affidavit.

The affidavit of Evans is to the same effec
(Case, p. 71). Evans was a vitally intereste<
party. He would benefit to the extent he coul(
shift to Tanner the burden of paying any in
debtedness of his to the Lumber Company. 1<
t at extent the security he had given the Lum
ber Company would be applicable to any othei
indebtedness of his to the Lumber Company
His affidavit i1s flatly contradicted by the testi
mony he later gave before the Master in th<
proceedings for a declaratory judgment.

That the Court did not credit these affidavits
is manifest from the conclusion of the Court that
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“ it would have to be conceded, I think, that on the
weight of the evidence in this case, competent on
that issue, the verdict would be that they (the
doors in question) were not so used” (Case, p.
81, 1 32) in the Tanner building.

It must, therefore, be accepted as conclusively
determined that the affidavits of Miss Nagle and
Evans were false as to the item in question.
Evans must have known his affidavit was false at
the time he made it.

POINT IV.

Upon being apprised that the Evans affidavit
was false the retention of the item of March §
1924, in the Bill of Particulars made that item
such “wilfull or fraudulent misstatement” by
the Lumber Company as voided the lien claim
under the Statute, and the execution of the judg-
ment obtained through such misstatement should
be restrained.

The statute provides that

“1if the bill of particulars shall contain any
willful or fradulent misstatement of the
matters above directed to be inserted there-
in, the building or lands shall be free from all
lien for the matters in such claim.” (3 C. S.
3304; Sec. 16; par. IV.)

Whatever may have been the situation when
the item of March 8 1924, was first incorporated
in the lien claim, after its falsity was discovered
its continued rétention in the bill of particulars
by the Lumber Company made that item a “ will-
ful misstatement.” Such willful misstatement
was fradulent even if a corporation defendant
cannot be charged with moral delinquency. With-
out moral delinquency a false representation re-
sulting in injury to another may be fradulent
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in equity. Com. Casualty Ins. Co. v. South
Surety Co., 100 N. J. E. 92.

That the false representation was made by
Evans, and not by an official of the Lumber
Company, cannot help the Lumber Company.
Evans’ affidavit was made for the benefit of
and used by the Lumber Company, and in making
it Evans was acting for the Lumber Company.
In Kavky v. Harris, 102 N. J. L. 371, this court
said:

“ Where a person acts for another who
accepts the fruits of his efforts, the latter
must be deemed to have adopted the methods
employed, as he cannot, even though inno-
cent, receive the benefits and at the same
time disclaim the responsibility for the
means by which they were acquired.”

That where one takes advantage of an agent’s
fraud it becomes his fraud was also held in
Tuttle v. Harris, 83 N. J. E. 666-672.

Again, in Crosby v. Wells, 73 N. J. L. 790-801,
this court said:

“ It is to be remembered that fraud in mis-
representations of fact may be either in the
knowledge of their falsity, or, without knowl-
edge of their truth or falsity, in coupling the
representations with an express or implied
affirmation of personal knowledge of their

truth.

The securing of the “ special” judgment here
questioned gave the Lumber Company a legal
advantage which it had no right to enforce; and
where the nature of the transaction is such that
one party secures an advantage over the other,
and uses such advantage in an inequitable, or

unconscionable, manner to the injury of the
other, equity will infer fraud.

The “ special” judgment having been obtained
through the fraud of the agent of the Lumber
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Company, and that frand having been adopted
and acted upon by the Lumber Company, the
right of execution thus acquired may be re-
strained. As said by this court in Freeman v.
Conover, 95 N. J. L. 89, there exists in the court
of chancery

“an inherent power to prevent one from
exercising even his rights when, by his fraud-
ulent conduct, he has made it inquitable that
he should be permitted to exercise those
rights.”’

If one, because of his fraudulent conduct, may be
restrained from exercising his rights, by so
much the more may be he restrained from ex-
ercising, to the injury of another, what is merely
a fraudulent claim of rights.

That the Chancery Court may protect one
against the collection of a judgment fraudulently
obtained is abundantly established. In First
Baptist Church v. Syms, 51 N. J. Eq. 363-368,
Chancellor McGill said that the power of the
Chancery Court

“to give relief against a judgment which
has been procured by fraud or imposition
upon another court is beyond all question.
It deals with the consciences of the parties
to the judgment, and will inquire whether
those parties to the judgment, or either of
them, have intentionally withheld or con-
cealed from the court in which the judgment
was rendered, any fact which, if disclosed,
would have shown that there was either no
cause of action or no warrant for the amount
of the recovery.”’

See also, to the same effect, Turner v. Kuehnle,
70 N. J. Eq. 61; Savage v. Edgar, 85 N. J. Eq.
420; Sands v. Ruddick, 87 N. J. Eq. 620; Povey v.
Ready, 88 N. J. Eq. 342.
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POINT V.

Bell v. Mecum does not support respondent’s
assertion that its right to its judgment is not af-
fected by the false and fraudulent character of
Evans’ affidavit.

In his brief filed in the court below counsel
for the respondent made this surprising asser-
tion:

“1It is entirely immaterial whether or not
the Evans affidavit was actually false and
fraudulent in the respect in which it is
now claimed that it was, for if it was false
in that respect (in regard to the actual use
of the doors in the building in question)
this does not affect the plaintiff’s right to
its judgment.”

And quoting further from that brief:

“ The Lumber Company’s right to a judg-
ment in the Circuit Court was not depend-
ent on Evans’ affidavit to the effect that
these doors were actually used in the con-
struction of the Tanner dwelling. All that
1s necessary to support the Lumber Com-
pany s lien judgment is that the materials
were

delivered in good faith for use in the

erection of the building, and when that

is established it is no defense that, in
the absence of fraud on the part of the
creditor, there may have been a failure
to use materials thus furnished, or a diver-

SEich tnibe w3, from, e purpose for
Bell v. Medium, 75 N. J. L. 547 at page 549.”

There is a passage in the Conclusions of the

Court below which seems to look in the same di-
rection :

; A 2 *? th?

tr lf)é%n ng to the Lu%llbe%a(gfeor%}baa!:n}é)e%&?g&ég
it was not necessary for them to prove that
the doors were actually used in the house;
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defendants believed it would be sufficient
so long as it appeared that the doors were
ordered and furnished for use in the house,
even if they were not actually used.” (Case
p. 83, 1. 19)

If what is said and implied in these quotations
be sound law then it is possible for a dishonest
builder to order delivered at one house material
sufficient for, and intended by him to be used
in, two or more houses, and if the order is ac-
cepted and delivery made in good faith by the
material man, the value of all that material can
be made out of the lands upon which such materi-
al was delivered, notwithstanding the owner never
ordered it, and never knew either of its delivery
upon or removal from his premises. That such
is the law, or that such conclusion is supported
by the opinion of this court in Bell v. Mecum, or
by any other case, is denied.

To protect the creditor where material “for
use in the erection of the building” has been de-
livered to the building, but thereafter diverted
from its original purpose, there must be, in the
words of this court,((absence of fraud on the part
of the creditor.” That case, therefore, is in-
applicable here, as the creditor—the Lumber
Company—uwas guilty of fraud. The use of the
fraudulent affidavit made by Evans, to the dam-
age of Tanner, was a fraud upon Tanner by the
Lumber Company.

But the cited case is inapplicable here, even if
it be admitted that the misrepresentation by
Evans was merely a mistake and made without
fraudulent intent, or if the use of the affidavit
by the Lumber Company, although after the mis-
representation was pointed out, was also with-
out fraudulent intent, if that be possible.
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As pointed out by this court in Coddington v.
Drydock Co., 31 N. J. L. 477-482, and cited by
this court in Gardner & Meeks Co. v. C. R. Co.,
72 N. J. L. 257, the fundamental purpose of the
mechanics’ lien act is

Iito hold a lien on the estate of the owner
of the building in the land, on account of
the increased value given by the building to
the land, and the natural injustice there is
in the owner of the land apropriating to his

use, without compensation the toil and capi-
tal of others.”

But here these doors never gave value, and
never were intended to give value, to Tanner’s
building or land; they never were ordered or
specified by Tanner for his building, never were
used in its erection and construction, and he
paid, in full for everything that was used in his
building. In no sense, therefore, can it be said
that he appropriated to his own use without
compensation, the toil and capital of others.

As said by this court in Kavku v. Harris 102
N. J. L. 371:

The statute, in substance declares that
every building to be erected shall be liable
or the payment of any debt owing to any
person for labor performed or materials fur-

nished  in the erection and construction
thereof * *

The. theory which supports the opinion of the

ouit in Bell v. Me.cum, supra, assumes that thn
owner contracted with the builder for the ma-
terial m question, that the material was de-
livered for the owner’s benefit, and that the
material was in fact, required in the erection and
construction of the building. In such case the
material man will not lose his lien merely be-
cause after delivery, this particular material
was diverted by the builder to some other pur-
pose, and replaced from another source.
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The mechanics’ lien act neither says nor im-
plies, and if it did it would be unconstitutional
as depriving one of his property without due
process of law, nor has any court held or inti-
mated, that a material man may shift to the
Sands of an owner the burden of the indebted-
ness of a builder for material neither included
nor contemplated within the terms of the own-
er’s contract with the builder, merely by accept-
ing an order from the builder stipulating that
delivery of such material be made upon such
owner’s premises.

The delivery of material upon lands of a
stranger, through the fraud of a builder, can-
not establish liability as between the owner of the
lands and the material man, where there was no
liability for such material as between such owner
and the builder.

The act requires that the builder and owner be
made co-defendants, and no “ special” judgment
that the debt of the contractor be made out of
the lands of the owner can be made without the
support of a general judgment by the material
man against the builder. In other words, the
lien is a security for the builder’s debt to the
material man. But the builder’s debt to the
material man for which the lands are liable can
only be a debt for which the builder can hold the
owner personally liable because the material in
question 1s within the terms of his contract. But
if it appears that the debt asserted by the ma-
terial man against the builder is not for mate-
rial required by the term of the owner’s contract
with such builder the lands of the owner, of
course, cannot be made liable.

This court certainly never intended to ley
down a rule permitting a material man to make
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out of the lands of an innocent and unsuspecting
owner the value of material the owner never in-
cluded in his building specification, never included
in his contract with the builder, never ordered,
never used, and never even knew had been
delivered on his lands, merely because the
builder (whether by fraud or mistake is immcu-
terial) directed the material man to deliver such
material on the lands of such owner. And yet
that is the construction which the respondent
would now have this court place upon Bell v.
Mecum, and apply as against these appellants, as
that is precisely their situation.

It appearing that the doors described in the
item of March 8, 1924, in the bill of particulars
were never ordered by or on behalf of Tanner
or called for by the specifications, and there be-
ing no evidence that they were even ordered by
FEuvans for use in Tanner’s house; and it further
appearing that such doors were never (<used in
the erection and construction” of Tanner’s house,
and that no doors of any description were hung,
changed, or exchanged after March 1, 1924; and
it further appearing that these facts were brought
to the attention of the Lumber Company prior to
execution issuing upon its judgment, and have
never been refuted, or attempted to be refuted,

y the production of any written order, con-
firmation, bill, letters, or books of account on

e part of either the Lumber Company
or Evans, it must be accepted as conclu-
sive y determined that the Lumber Company
never had a legal lien upon the lands and build-
ing °f Tanner, that such lien as it claimed was
defeated, that its judgment that the debt of
Javans be made out of the lands of Tanner was
either void or voidable, and that its continued
reliance upon the false affidavits of its agents
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iafter having knowledge of such falsity was
fraudulent as against the complainants-appel-
lants. In that situation the complainants are en-
titled to the aid and protection of this court
against execution on the judgment.

So much as to the right of appellants to a
perpetual injunction restraining the respondent
from using the process of execution in fraud of
appellants’ rights, based upon the issue of fraud.

But there is another aspect of the case to
which the attention of this court will now be di-
rected. The issue of jurisdiction. The Justice
before whom the motion for a summary judgment
was made was without jurisdiction to entertain
the motion for a summary “ special” judgment, or
to order the entry of a summary “ special” judg-
ment that the alleged debt of Evans be made
out of the lands of Tanner, or to order the entry
of any judgment affecting Tanner.

This question of jurisdiction is not raised for
the purpose of opening or vacating the judgment,
but as a further reason, and in itself a sufficient
reason, for granting to the complainants the in-
junctive relief prayed.

POINT VL

A statutory defense cannot be sham or frivo-
lous.

The complaint in the lien action alleged that
the materials in question “ were reasonably worth
$2,655.19,” and “ were furnished to and used by
said defendant, John T. Evans, in the erection
and construction of said building” (Case, p. 63,
1. 20).
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The answer set up a statutory defense. In
Section 24 of the Lien Act, 3 C. S. 3309, it is
provided that, in addition to other defenses,

“the owner or mortgagee may plead that
said building or land are not liable to said
debt, and in such case it shall be necessary
for the plaintiff, to entitle him to judg-
ment against the building and lands, to
prove that the provisions of this act, requis-
ite to constitute such lien, have been com-
plied with.”

This statutory defense was pleaded (Case, p.
65, 1 30) and it is a good plea. Obviously a
statutory plea cannot, on its face, be declared in-
sufficient as a matter of law. The effect of plead-
ing this statutory defense relieved the defend-
ants of the necessity of pleading any other de-
fenseand shifted to the plaintiff the burden

qu going forward with “ proof” of its right of
ien.

The statute requires that if the defendant
owner, as was here done, pleads in his answer
that the debt is not a lien, the plaintiff must
prove ' that the provisions of the act iRequisite
to constitute such lien have been complied with.”

In Cornell v. Matthews, 27 N. J. L. 522, the
defendant having pleaded the statutory plea that
the land was not subject to the lien, the Court re-
marked that:

S . . J?%t the desiSn of that plea to pr

the plaintiff upon proof that the person sue<
iL T n?r ?W2ier> but that his estate 1
tho 1?n . ~"J*tever 1s, 1s chargeable wit]
tW inn% t*'t the lien was properly filed
W,! Se I mber Yas furnished for and wen

,e house—m short, everything neces
wifh fi? tbe land 1s chargeabl»
with the debt, on the supposition that th<
owner is a party to the action.”
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The statute clearly and obviously contemplates
that, where the owner whose property is to be
charged with the debt of another pleads that his
land is not subject to lien, the laborer or ma-
terial man must ‘proceed to trial and prove his
claim, to the end that such owner shall then have
an opportunity to cross examine the lienor and his
witnesses under oath, to compel the production of
papers, and to have the benefit of witnesses in his
own behalf. It surely was never in the contem-
plation of the Legislature that the additional
protection accorded the owner by this plea might
be immediately destroyed by the substitution of
hearsay affidavits, in a summary proceeding, in
the place of the “ proof’” required upon a trial
of the merits.

The provisions of the act of which the statute
requires “proof,” and applicable in this case,
will be found in Sections 1 and 18 of the act, and
are to this effect:

1. That the material the subject of the

lien is material for which the owner was
liable under his contract with the builder.

2. That the material furnished was, in
fact, “for the erection and construction”
of the building liened.

3. That the date when the last material
was furnished was within the four months
immediately preceding the date of filing the
lien claim.

4. That the sum liened for was the sum
the builder owed the material man for ma-
terial used or intended to be used in the
building liened.

What, then, is “proof” within the statutory
meaning of the term “ proof” ?

In Inglis v. Schriener, 58 N. J. L. 120, the Court
said, after citing numerous cases,

“ these and many other cases hold, with re-
spect to divers statutes, that the word ‘proot,
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when used in a legislative enactment, means
‘competent and legal evidence/ or, in other
words, testimony that conforms to the fund-
amental rules of proof/’

In Githens v. Mount, 64 N. J. L. 166, the Court
said that:
“ ‘proof/ when used in a legislative enact-
ment, means legal evidence, upon which judi-
cial action may be rested.”

In Davis v. Alvord, 94 U. S. 545—24 L. Ed. 283

m the Court holds that persons having an interest

in the
“ property against which such a lien is
sought to be enforced have a right to call
for strict proof of all that is essential to the
creation of the lien. # * * This proof
must be furnished by the party who asserts
the existence of the iien.”

In Jaudel v. Schoelzke, 95 N. J. L. 171-177,
this court said that

It 1s too well settled in this state so as
to warrant_any debate on the subject that
when a legislative act requires proof to be
made of the existence of certain facts, for
example as the statute does in the present
instance (attachment), it means competent
evidence—such testimony as would be ad-
missible in the trial of a case in a court of

: »

justice.

defendants in the lien action, in pleading
the statutory defense, did all that the statute
requires shaall be done to maintain their con-
s ltutional right to a trial by jury. This pro-
vision of the act gives the Court no power to
pass upon the validity or sufficiency of affi-
davits as proof, or to order the entry of a
summary “ special” judgment depriving the dé-
tendants of. their rights to submit the case to a
jury.
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In Fidelity, etc., Co. v. Wilkes-Barre, etc., Co.,
98 N. J. L. 507-510 this court remarked that:

“ At common law a plea was considered
sham when it was palpably or inherently
false, and from the plain or conceded facts
in the case must have been known to the party
interposing it to be false.”

“ A frivolous plea need not be false, but
is palpably insufficient as a legal defense to
the action; and hence legally insubstantial
or frivolous, and therefore presumably in-
terposed for the purpose of delay.”

A statutory plea, deemed sufficient by the Leg-
islature, cannot be “ palpably or inherently
false” ; and there were no “ plain or conceded
facts” known to the defendants which stamped
the plea as false in fact. Nor can a statutory
plea be “ palpably insufficient as a legal defense.”
Nor has the Legislature vested the Court with
discretion to set aside this statutory enactment.

The plea not being sham or frivolous the Jus-
tice was without jurisdiction to order the entry
of a summary “ special” judgment, or to dis-
pense with legal proof of the validity of the
alleged lien, or to deprive the defendants of
their constitutionl right to a jury trial.

“In this state the procedure (motion to
strike .answer as sham or frivolous) is re-
garded as merely an inquiry whether there
1s an issue of fact to be tried, a distinction
being recognized between the determination
whether there is a real issue to be tried and
the trial of an issue upon a motion; whether
what is in form an issue is a real issue.
South Camden Tr. Co. v. Stiefel, 137 Atl. 91
(Not officially reported).

The Legislature having determined what shalll
be considered to be an issue of fact it does not
lie with the Court to sel aside such statutory
determination, and to substitute its own deter-
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mination therefor. The very pleading of the
statutory defense raises issues of fact, and de-
prives the Court of jurisdiction to say that
such issues are not real issues. Issues of fact
being raised by pleading the statutory defense
there cannot be an “inquiry whether there is
an issue of fact to be tried,” and the statute
itself imposes upon the plaintiff the burden
of meeting such issues with a preponderance of
“ proof.”

The statutory answer denying that the Lum-
ber Company had a lien was a statutory reserva-
tion of the right of Tanner to go to the jury upon
the issues raised by that answer, of which right
he was wrongfully deprived.

The facts required by the statute to be proved
could not be proved without testimony, and
When, to decide the question, it becomes
necessary to take testimony to enable the

determine the relative merits of
f«.Bntroversy, or the justice or injustice
o1 the defense, the defendant’s constitutional
right to a jury trial requires that the mo-
tion to deprive him of his defense be de-
nied.” Muhlenbeck v. Hoboken, 2 Miscl. 7.

That is to say—the statutory plea that the
building and lands of the owner are not liable
or the builder’s debt to the material man defi-
nitely and positively removes the answer of a
Cendant owner from attack by motion to strike.
Whatever the merits or weaknesses of other de-
enses the statutory plea so far protects the
owner as to compel the plaintiff to prove his case
e ore a jury, subject only to motions for non-
suit or directed verdict. A defendant owner’s
answer is sufficient if it contains no other defense
than this statutory plea.
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Rule 58 of the 1912 Practice Act, being Rule
81 of the Supreme Court, requires that a motion
for summary judgment “ shall be made upon
affidavit of the plaintiff * * * stating the
amount claimed and his belief that there is no
defense to the action.” One cannot, as a matter
of law, believe that a statutory defense is “no
defense.” The Court cannot, therefore, accept
or*consider an affidavit of plaintiff’s “ belief that
there is no defense to the action” where the stat-
utory defense 1is pleaded. The plaintiff is
estopped by the statute from making such affi-
davit and without the affidavit he cannot be heard
on a motion to strike. The requirement is statu-
tory, it 1s for the protection of the defendant,
and it may neither be disregarded nor relaxed
by the Court over the objection of the defendant.

If, notwithstanding the clear terms of the
statutory requirement as to the contents of plain-
tiff’s affidavit and notwithstanding the statutory
requirement of proof, the defendant owner can
be deprived of his statutory rights by a motion to
strike the answer because the statutory plea is
sham or frivolous, it will, in those numerous in-
stances where the proof is in the sole possession
of the builder and material man, put the owner
absolutely at the mercy of an unscrupulous
builder, and destroy the very defense the statute
was intended to give.

The Court having no jurisdiction to enter-
tain the motion to strike, or to declare either
sham or frivolous the statutory defense pleaded
by Tanner, the “ special” judgment against his
lands was improvidently entered, and execution
upon such judgment should now be restrained.
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POINT VII.

A summary “special’ judgment that a debt
owing a material man by a builder be made out
of the lands of an owner not personally liable
cannot be entered by the material man where
the judgment of the material man against the
builder is a default judgment.

There was no judgment against Tanner per-
sonally. Notwithstanding an owner is made a
party defendant in a material man’s lien action
the judgment is merely that the debt and costs
be made “ specially” of the land and building of
the owner, and before such judgment can be en-
tered the debt must not only be established by
the material man as against the builder, but
it must be established as a lienable debt.

The debt must be fixed as a debt for which the
land and building may be liened under the
statute.

Before such “ special” judgment affecting lands
can be entered there must be a concurrence
of three factors, and the absence of any one of
the three will bar the entry of such judgment.

First: There must be a prior general judg-
ment of the material man against the builder for
an amount which is the same amount as, or in-
cludes the amount of, the material man’s lien
claim against the lands of the owner.

Second: The material liened for must, in fact,
be material for which the owner was, at some
time during the progress of the work, liable to
the builder.

Third: The sum liened for must be the
reasonable value of the material furnished.

In other words, it must be established by a
judgment conclusive against the owner, as well
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as against the builder, that the builder owes the
material man for the reasonable value of the
very material for which the owner contracted
with the builder.

In Crane v. Brighton Mills, 98 N. J. L. 308, in
speaking of the purpose of the Mechanics’ Lien
Act, the Court observed that:

“for the protection of the owner against
false claims, the statute requires the ma-
terial man, or laborer, when seeking to en-
force by suit his claim against the building,
to join the owner and contractor as co-
defendants; and, for the purpose of dem-
onstrating his right to a lien and its amount,
to prove not only that the labor was done
upon or the material furnished to the build-
ing which was being erected by the owner,
but that the amount of the lien was the
sum which the principal contractor owed for
such material and labor; and to prove these
facts conclusively by the recovery of a
judgment against the contractor.”

And, of course, such “judgment against the con-
tractor” must be a judgment which is res judi-
cata as against the owner as to the matters
settled by such judgment; and to be res judicata
as against the owner such owner must have
been a party to the action in which the judgment
is entered.

But where a default judgment is entered
against a builder the owner is not a party to
such judgment. The owner cannot contest such
judgment. It may be entered without his knowl-
edge. All that such default judgment estab-
lishes is the fact that the amount of the judg-
ment is owed by the builder to the material man.
It does not determine the validity of the lien
claim, and it neither proves that the builder s
debt was for material that went into the build-
ing, nor that the amount of the judgment is the
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reasonable value of such material as may, in
fact, have gone into the building.

A default judgment in favor of a material man
and against a contractor is, as affecting an owner,
no more than the mere production of a bill by the
material man containing an account stated with
the contractor, and comes within the rule laid
down in Ferraro v. Public Service Ry. Co., 141
A. 590 (not officially reported), that:

“ The mere production of a bill without
proof that the charges therein contained
were proper, necessary, and reasonable, is
within the hearsay and self-serving rule, and
not permissible.”

In Shoemaker v. Maloney, 132 Atl. 606 (not
officially reported), Shoemaker, a material man,
first brought his action against one Gough, the
builder, and recovered a judgment. Subsequently
he brought his mechanics 9 lien action against
Martin Maloney, 2d, owner, and Martin Maloney
mortgagee. This court, upon appeal in the lien
action, held that the judgment against Gough,
the builder,

was without force as against Maloney, 2nd,
as owner, and Maloney, as mortgagee. It
was open to the latter to contest the cor-
rectness and cost of the items of materials
supIphed to Gough for the construction of the

ding. 9

In the instant case the default judgment against
Evans was, in effect, a judgment in a personal
action to which Tanner was not a party; it was,
therefore, in the language of this court in the
shoemaker case, supra, “ without force as against
Tanner, as owner, and it was open to Tanner
to contest the correctness and cost of the ma-
terials supplied (or alleged to have been sup-
plied) to Evans for the construction of Tanner's
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dwelling,” and this he did by denying that the
debt was a lienable debt.

It may here be observed that while the argu-
ment centers upon the item of March 8 1924, it
was Tanner's right to put the Lumber Company
to its proof of all the items in the bill of par-
ticulars, and “to contest the correctness and
cost” of all such items. Evans’ failure to pro-
duce bills for items other than that of March
8th, creates a suspicion, at least, that there may
have been other materials never “ used in the
erection and construction” of Tanner’s house,
and never intended for or delivered to his house.

The act itself, in section 13, provides that:

“ Nothing in this act contained shall be so
construed as to make the lands of any per-
son liable for any building or repairs not
authorised by the owner, or built or done
without the knowledge of the owner,”

and a default judgment against the builder is
without effect to bar the owner from proving that
material was furnished or work done without his
authority or knowledge.

As the default judgment entered against Evans,
the builder, was not evidential against Tanner,
the owner, either that the material was material
for which Tanner was, or had been, liable to
Evans, or that the value alleged was the reason-
able value of said material, and as there was no
legal proof upon either of these issues of fact,
there were lacking two of the three elements in-
dispensable to the exercise of jurisdiction by the
Court.

The statutory plea that “ said defendants deny
that said alleged debt is a lien” directly raises,
as issuable facts, all the matters to be proved
under Point VI. That plea denies that the ma-
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terial the subject of the lien was material for
which the owner was liable under his contract
with the builder, and that the owner was not so
liable is admitted as to the doors in question
(Case, p. 34). It denies that the material was
used for the erection and construction of the
Tanner house, and the Vice-Chancellor concluded
that there was not only no proof that these doors
were used in the building, but that the proof was
to the contrary (Case, p. 81, 1 30).

if the owner was not liable to the builder for
the material in question, and it was not used in
the building, that is an end of the matter.

Even if it appeared that the owner was liable
to the builder for material that still leaves upon
the material man, under the statute, the burden
of proving the reasonableness of the.charges in
the bill of particulars.

That burden cannot be met by affidavit.

‘What is reasonable in any given cir-
cumstances is a question of fact; and as such
is peculiarly a question for the jury, and not
for the court to determine.” Stern v. Gar-
ber, 143 Atl. 432 (not officially reported).

The statutory plea directly raised this issue; it,
m effect, and with other denials, denied the
reasonableness of the charges in the bill of par-
ticulars. Upon this issue of fact alone Tanner
was entitled to a jury trial.

The Court, in the absence of a judgment
against Evans res adjudicata as to Tanner,
eing without jurisdiction to enter any “ special”
judgment that the debt of Evans to the Lumber
Company be made out of the lands of Tanner,
the “ special” judgment against his lands was
Improvidently entered, and execution upon such
judgment should now be restrained.
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This 1s an appeal to the original equity judis-
diction of the Court of Chancery for the protec-
tion of complainants-appellants against the con-
sequences of the fraud of the defendant-re-
spondent. For each of the reasons urged, and
for all of them, the decree of the Court of
Chancery should be reversed and the prayer of
the appellants granted.

Respectfully submitted,

E. A. MERRILL,
Solicitor for and of Counsel
with Complainants-Appellants.
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Statement.

The following summarizes the history of this
litigation:

The complainants Tanner contracted with Gal-
lagher for the erection of a dwelling on their
land in Westfield, Union County. Gallagher sub-
contracted the entire work to John T. Evans.
Evans purchased lumber and building material
which he used in the construction of the build-
ing from Boynton Lumber Company, but failed
to pay for it. Tanner did not file his building
contract with Gallagher, nor did Gallagher file
his building contract with Evans. Boynton Lum-
ber Company filed a mechanics’ lien claim and
instituted suit thereon in the Union County Cir-
cuit Court on July 5, 1924, naming as defendants,

vans, the builder; the Tanners, as owners, and

e Westfield Trust Company, as mortgagee.
Complaint— Case, page 62.

Neither Evans nor the Westfield Trust Com-
pany filed answers and a general judgment by
default was entered against Evans, and a de-
amt judgment, adjudicating the priority of the
ien claim over the mortgage was entered as
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against the Westfield Trust Company. Case,
page T74.

The Tanners filed an answer (Case, p. 65) por-
tions of which appeared sham, and other por-
tions frivolous, and thereupon plaintiff, after due
notice, moved for an order striking the answer
and entering summary judgment.

Under Supreme Court rules 80 and 81, and
Section 15 of the Practice Act (1912), pursuant
to which this motion was made, it became in-
cumbent upon the defendants to file affidavits
showing such facts as might be deemed by the
Judge hearing the motion, sufficient to entitle
them to defend.

Two affidavits were filed to support the an-
swers: viz., by Gallagher (Case, p. 93), and by
Beard (Case, p. 94). No affidavit was filed by
Tanner.

The motion was argued before Mr. dJustice
Kalisch on September 6, 1924, and in his opinion,
the answer and its supporting affidavits dis-
closed no facts which, though true, would con-
stitute any defense and he, therefore, granted
the motion.

Before the Order could be reduced to writing
and signed, Tanners applied for leave to argue
the matter further. Such application was
granted and the matter re-argued on September
15, 1924, when the same conclusion was reached
and the Order striking the Answer and entering
Summary Judgment, specially to be made of the
Tanner land, was signed and filed. Case, page
73.

This judgment was final and conclusive and the
matter thus became res adjudicata, not only as
to every matter which was offered and received



3

to sustain or defeat the claim or demand, but
as to every other admissible matter which might
have been offered for that purpose.

An appeal was taken from the Circuit Court
Judgment, to the Court of Errors and Appeals,
which, on an opinion written by Mr. Justice
Minturn, (Case, p. 98) affirmed the judgment of
the lower court on March 25, 1925. Boynton v.
Tanner, 101 N. J. L. 120.

Thereupon, and on the same day, viz. March
25, 1925, Tanner filed a bill in Chancery v. Boyn-
ton Lumber Company and Evans (Case, p. 103)
reciting the judgment against them; alleging that
the Lumber Company held a chattel mortgage
from Evans; stating that they were “ uncertain
as to their rights and status in the premises” ;
and praying for a declaratory decree. There were
no allegations of fraud.

Boynton Lumber Company moved to dismiss
the bill because it stated no facts entitling Tan-
ner to equitable relief and because it showed on
its face that the matter was res adjudicata. Fol-
lowing an opinion by Vice-Chancellor Fielder
(Case, p- 109) a decree was entered on June 14,
1925" (Case, p. 115), striking out the complain-
ants’ bill as to Boynton Lumber Company and
declaring that Tanners

have no rights, status, or legal relations,
against the said defendant Boynton Lumber
Company, entitling them to the relief prayed

tor m said Bill of Complaint, or to any
other relief in this Court.”

In the course of his opinion, referring to the

ircuit Court judgment, and to the affirmance
thereof by the Court of Errors, the Vice-Chan-
cellor says:

“ TI?7s judgment fixes definitely the rights
and liabilities of the parties and it is not
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within the jurisdiction of this court to inter-
fere with such rights and liabilities by de-
termining them to be otherwise than the
Court of Errors and Appeals said they
were.” Case, page 111, lines 30-40.

Thereafter execution was issued on the Lum-
ber Company’s Circuit Court judgment directing
the Union County Sheriff to sell the Tanner lands
to raise the amount due.

Thereupon, and on October 1, 1925 Tanner
applied to Vice-Chancellor Church, in the same
proceeding which had already been dismissed as
to Boynton Lumber Company by the decree of
June 14, 1925, for an order restraining the
Lumber Company from proceeding to collect on
its execution. Notice of Motion. Case, page
119.

On October 2, 1925 Vice-Chancellor Church
advised an order denying that motion. Case,
page 120.

Thereupon and on October 6, 1925, the hill of
complaint was filed v. Boynton Lumber Company
in the suit resulting in the decree from which
the present appeal is taken. Bill, Case, page 5.

Upon filing the bill, and on October 6, 1925
Vice-Chancellor Fielder allowed a rule to show
cause returnable before Vice-Chancellor Church,
why an interlocutory injunction should not issue
restraining the Lumber Company from enforcing
its execution, with an ad interim restraint. Case,
page 122.

The Lumber Company immediately gave notice
of a motion to be made on the return of the rule
to dismiss the bill and dissolve the restraint.
Case, page 124.
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On November 4, 1925, on the return of the
rule before Vice-Chancellor Church, the restraint
was dissolved; the motion for an interlocutory
injunction denied; but the bill of complaint was
retained. Case, page 126.

Thereupon, Tanner appealed to the Court of
Errors from the order denying the interlocutory
injunction, and applied for a stay of execution
until final hearing and decree thereon in the
Chancery suit. The application was denied by
order made December 4, 1925. Case, page 132.

Thereafter Tanner paid the amount due on
the execution but insisted upon proceeding with
the suit (although no supplemental pleadings
showing the changed status of the matter have
been filed).

The case came on for final hearing before
Vice-Chancellor Buchanan, testimony was taken
briefs submitted—conclusions filed (Case p.

p. 85) from which the present appeal

That is a resume of what has proven to be

{,ather vexatious, protracted, and costlv. litie-a-
1on.

# # # . #

The bill recites (Case, p. 5) ;

em in the bill of particulars
was dated March 8, 1924 and
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comprised six flush, sanitary doors and one 1-
panel glazed sash door;

That though the Lien Claim was filed within
four months from March 8,1924, it was filed more
than four months after the dates of all previous
items in said bill of particulars; and

That among the affidavits submitted by the
Lumber Company in support of its motion to
strike the Tanner answer, were those of Nagle
and Evans which alleged that all of the materials
stated in the bill of particulars were used in
the erection and construction of the building;
and

That Tanners now claim that all the doors in
their house were hung on or before March 1,
1924; and that all interior doors are one-panel
doors and not flush sanitary doors; and that
Evans himself (though in another proceeding
which had previously been dismissed as to the
Lumber Company and by which it was obviously
not bound), has since testified to substantially
the same effect and thus tended to contradict the
statement in his earlier affidavit; and

That Tanner has called this new statement of
Evans to the attorney for the Lumber Company
who nevertheless insists on enforcing payment
of the judgment.

On the basis of such allegations (I think I
have not unfairly deleted the matter in the
complaint) the bill charges that the Nagle and
Evans affidavits were fraudulent and that the
judgment was fraudulently obtained.

The prayer is for a perpetual injunction
against enforcement of the judgment.

It may be noted that the bill contains no allega-
tions whatever that Boynton Lumber Company
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knew the affidavits were false or untrue in fact
—much less that it was guilty of any fraud or
fraudulent conduct in the recovery of its judg-
ment; nor does it contain any allegation to show
that Boynton Lumber Company did not deliver
the doors in good faith for use in the construction
of the building, which, after all, is the test in
determining whether it is entitled to its lien claim
and judgment.

It merely alleges Tanner’s present contention,
made for the first time in the bill filed October 6,
1925, viz., that the doors were not used in the
construction of his house, and on the basis of
that contention, and because it conflicts with the
Nagle and Evans affidavits, which state that the
materials were so used, and which affidavits were
made in August, 1924, it charges that the latter
were fraudulently made and the Boynton judg-
ment fraudulently recovered. Facts pleaded in
the bill do not justify any such conclusion.

* * * * * *

The following is a summary of the evidence
produced at the final hearing:

Tanner testified on direct examination:
That there were no flush sanitary doors
in his house; and

That all doors in his house were hung
prior to March 1, 1924.

Case, page 20, line 39, to page 21, line 28.

And on cross examination:

That he visited the house approximately
five days per week during its construction;
and

Knew, on or about March 1, 1924, that all
doors had been previously hung, and what
type of doors they were; and
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That on or before March 19, 1924, he had
moved most of his furniture into the house
and had resided there ever since that date.

Case, page 21, line 29, to page 22, line 30.

For the Boynton Lumber Company, the follow-
ing testimony was given i

By Bierling:

That he was Boynton’s mill superintend-
ent.

That Feickessen, who was Evans’ foreman,
came to the Boynton Lumber Company’s
yard at Sewaren from time to time and or-
dered material for the Tanner house; and

That, following this custom, and on Decem-
ber 27, 1923, he came to the yard and placed
an order with Bierling for the purchase of
the doors in question, for the Tanner house;
and

That Bierling then wrote out the written
order for the doors, which order is a part
of the Lumber Company’s business record,
and which was produced in evidence and
shows that the doors were ordered for the
Tanner house; and

That the Lumber Company did not carry
such doors in stock and ordered them spe-
cially made up by the Crooks Company of
Pennsylvania and afterwards received them
from Crooks.

Case, pages 23-25.

The written record of the order from Feickes-
sen, and the requisition to the Crooks Company
were produced and offered in evidence. Case,
pages 59-60.



By Millard Munn:

That he was a driver for Boynton Lumber
Company; and

That he knew Evans, the contractor, and
knew the Tanner house to which he had
previously made deliveries of material; and

That on March 8, 1924 he delivered to
Evans personally at the Tanner house, where
Evans was then personally working, the
doors in question and had Evans sign the
delivery ticket for them which ticket was
produced and offered in evidence.

See testimony, page 26, line 38, to page 28,
line 20. 6 ’

See stipulation re delivery ticket, Case, page

The foregoing is the entire testimony in the
case. Tanner is the only witness for the com-
plainant and Bierling and Munn were the only
witnesses for the defendant.

Tanner’s testimony then is the only testimony
which may be properly considered in determining

nort e comPlainant has actually proven in sup-
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was fraudulently made; or that the Boynton
Lumber Company made fraudulent use of it; or
that the Boynton Lumber Company did not de-
liver the doors in question in good faith for the
construction of the dwelling.

Before leaving this discussion of the evidence,
I wish to point out that complainants’ brief fre-
quently refers to “ Evans’ testimony” and to
“Tanner’s testimony” and to the report of
Robert H. McAdams, Special Master, for the
apparent purpose of showing that Evans himself
testified that the doors were hung on or before
March 1, 1924, and thus tended to contradict his
previous statement in the mechanics’ lien affidavit
to the effect that the doors in question were used
in the construction of the Tanner house.

But Evans did not testify in this case nor was
any testimony in this case ever taken before Mr.
McAdams, as Special Master. References, there-
fore, to such testimony and report are improper
and misleading.

The Evans testimony and the McAdams report
were made in the declaratory decree proceeding
hereinabove mentioned after June 24, 1925, when
the decree was made striking the bill as to the
defendant, Boynton Lumber Company. From
that date on, viz., June 24, 1925, the Lumber
Company was not a party to, nor bound by any
further proceedings which Tanner thereafter
pursued against the remaining defendant, Evans.

It is not at all clear what purpose Tanner had
in mind in pursuing that suit against Evans, but
he did. On July 2, 1925, he took a decree pro con
against Evans and apparently afterwards ob-
tained an order of reference for some purpose to
Judge McAdams, who 1issued a subpoena to
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Evans to testify and thereafter Evans did testify
before the Master.

That testimony and the proceedings in that
case became a part of the record in this case, the
entire file having been offered in support of the
Lumber Company’s contention before Vice-
Chancellor Buchanan, that the matters raised
in this case were res adjudicata not only by the
Circuit Court judgment in the mechanics’ lien
suit afterwards affirmed by the Court of Errors,
but also by the judgment in the Court of Chan-
cery in the declaratory decree proceedings.

But, as mentioned above, reference to that tes-
timony in support of the allegations in the pres-
ent bill seems to me to be improper.

Such references appear in the complainant’s
brief as follows:

On page 7:
Evans’ testimony, case page 50, line 25;
and
Tanner’s testimony, case page 56, line 5;
and

Evans’ testimony, case page 51, line 4; and

McAdams’ report, case page 38, line 12;
and

McAdams’ report, case page 39, line 27.

On page 9 of complainant’s brief:
Evans’ testimony, case page 48, line 4;

McAdams’ report, case page 38, line 33.

The papers printed in the state of case in the
various proceedings are not in order. For the
convenience of the Court in considering the point

A following tabulation is given of

the papers filed in the declaratory judgment pro-
ceeding, viz:
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Bill of complaint, case page 103;

Boynton’s motion to strike the bill, case
page 107;

Opinion of Vice-Chancellor Fielder, case
page 109;

Decree striking bill as to Boynton Lumber
Co., made June 24, 1925, case page 115;

Decree pro con against Evans made July
2, 1925, case page 117,

Master’s subpoena to Evans to testify is-
sued July 2, 1925, case pages 40-41;

Evans’ testimony, case pages 42-53;

Tanner’s testimony, case pages 54-56;

Hope’s testimony, case pages 56-57;

Master’s report, case page 37.

POINT I.

The decree should be affirmed because it rests
upon a conclusion of fact.

The right to equitable relief was based on an
allegation that the judgment was recovered on
fraudulent affidavits.

The issue raised by the bill, as Vice-Chancellor
Buchanan points out in his conclusions, was an
issue of fact, viz:

“ whether or not the affidavits of Evans and
Miss Nagle in the Mechanics’ Lien suit were
false and fraudulent. That is complainants’
allegation, and it is incumbent upon them
to prove it. In order to prove it, they must
prove that the affidavits were untrue in fact,
and were known by the affiants to be untrue
when made.” Case page 82, lines 1-12.

This issue of fact the Vice-Chancellor resolved
against the complainants. He says in part, in
his conclusions:

“The complainants’ proofs being thus in-
sufficient to establish that the affidavits of
Evans and Miss Nagle were false and fraud-
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ulent, it need scarcely be said that there is
of course no proof whatever that the Lum-
ber Company was guilty of fraud in filing
its claim or prosecuting its suit and obtain-
ing its judgment.’ 9 Case page 83, lines 30-36.

And so the final decree dismissing complain-
ants’ bill, is based on the adjudication that the
Court,

“found as a matter of fact that the defend-
ant is not guilty of the fraud alleged by the
complainant and upon which the bill of com-
plaint in this cause is rested, etc.” Case
page 85, lines 28-32.

Of course, in appeals from Chancery, the
Appellate tribunal will consider the evidence and
reach different conclusions of fact from those
reached in the Court below where it appears
proper to do so. Carton v. Phelps, 91 Eq. 312 and
314.

However, unless there are cogent reasons for
reaching a different result, great weight should,
for well-known reasons, be accorded the Vice-
Chancellor’s findings of fact, and the decree based
thereon should be affirmed. Idem.

In this case there was a noticeable absence of
evidence to prove any fraud on the part of the
Lumber Company; the Vice-Chancellor’s findings
of fact are well justified and should not be dis-
turbed; and the decree should be affirmed.

4 : e * * * * *
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POINT II.

The questions involved in this suit are res ad-
judicata by the judgment of the Union County
Circuit Court afterwards affirmed by the Court of
Errors and also by the declaratory decree in the
previous proceeding in the Court of Chancery.

The question involved in the mechanics’ lien
suit in the Circuit Court was whether the Lum-
ber Company was entitled to a lien claim against
the Tanner property for the materials which it
had furnished to Evans for use in the construc-
tion of the building. After proper consideration
of the matters alleged by the defendant in de-
fense of such claim, the judgment of the Court
was in favor of the Lumber Company. This
judgment, therefore, adjudicated the Lumber
Company’s right to such lien claim and to en-
force payment thereof against the Tanner prop-
erty. By that judgment and its affirmance by
the Court of Errors and Appeals, the right of
the Lumber Company to such lien claim and to
enforce payment thereof became a thing decided;
res adjudicata.

That judgment concluded the parties to it

“Not only as to every matter which uas
offered and received to sustain or defeat the
clatm or demand, hut as to any other ad-
missible matter which might have been of-
fered for that purpose. Thus, for example,
a judgment rendered upon a promissory note
is conclusive as to the validity of the instru-
ment and the amount due upon it, although
it be subsequently alleged that perfect del
fenses actually existed of which no proof
was offered, such as forgery, want of con-
sideration, or payment.’’ Paterson v. Balter,
51 N. J. Eq. 49 at 53.

The question now sought to be raised by the
complainant in the Chancery suit is the same
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question viz., the right of the Lumber Company
to a lien claim and to enforce payment thereof,
against the Tanner lands. To be sure, the Tan-
ners assail that right in the present Chancery
action upon different facts from those which they
set forth as their defense in the Circuit Court
action. They now say that the doors delivered
on March 8 1924 were not actually used in the
construction of their building. But such matter
was admissible in the Circuit Court proceeding.
It might have been set up therein. Since the
Circuit Court judgment is res adjudicata not
only as to matters which were offered to defeat
the complainants’ claim, but also as to any other
admissible matter which might have been offered
for that purpose, it precludes the Tanners from
now contesting the validity of the lien claim and
the right to enforce payment thereof in the
Chancery suit.

And the question raised in the present Chan-
cery suit is also res adjudicata by the decree in
the first Chancery suit, which has been referred
to as the declaratory proceeding decree. The
bill of complaint in that cause was filed March 25,
1925 (Case p. 103). It says among other things:

“ Complainants are uncertain as to their
rights and status in the premises, and pray

) )

the declaration of this court as follows ¢
Case page 105, lines 17-19.

This bill sought to require some action on the
part of the Boynton Lumber Company which
.would be favorable to the Tanners and contained
a prayer for a decree declaring what rights Tan-
ners might have against the Lumber Company,
and also for further relief. Its object was to
¢ am some relief against the enforcement of

6 umber Company’s lien claim and the judg-
men which it had recovered thereon, and the
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question was whether Tanner was entitled to any
such relief. To be sure, Tanner did not in that
case allege that the doors delivered March 8§
1924 were not actually used in the construction
of his house, though he might have alleged it as
well then as in the present proceeding.

This question as to whether Tanner was en-
titled to any relief against the Lumber Company
from the enforcement of its lien claim against
the Tanner property was decided adversely to
Tanner and thus became res adjudicata not only
as to every matter which was offered to defeat
the Lumber Company’s claim, but as to any
other admissible matter which might have been
offered for that purpose. Vice-Chancellor Fielder
pointed out in his opinion in the first Chancery
suit that the judgment of the Circuit Court after-
wards affirmed by the Court of Errors:

“ Fixes definitely the rights and liabilities
of the parties and it is not within the juris-
diction of this Court to interfere with such
rights and liabilities by determining them to
be otherwise than the Court of Errors and
Appeals said they were.” Case page 111,
lines 35-40.

The complainants’ bill prayed for a decree de-
claring what their rights might be. The decree
entered pursuant thereto provides among other
things as follows:

“ It is thereupon on this 24th day of June,
1925 declared and determined that the com-
plainants have no rights, status or legal rela-
tions against the said defendant, Boynton
Lumber Company entitling them to the relief
prayed for in said bill of complaint, or to
any other relief in this Court.” Case page
115, line 39 to page 116, line 10.
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This decree is also res adjudicata of the ques-
tion now presented.

“The doctrine under consideration (res
adjudicata) is not a mere rule of procedure
limited in its operation and only to be en-
forced in cases where a defeated suitor at-
tempts to litigate anew a question once heard
and decided against him; but a rule of jus-
tice unlimited in its operation, which must
be enforced whenever its enforcement is
necessary for the protection and security
of rights and for the preservation of the
repose of society.” Paterson v. Baker,
supra, at page 59.

In re Walsh’s Estate, 80 N. J. Eq. 565, where
the Court of Errors and Appeals applies the
same doctrine, the language above quoted from
Paterson v. Baker was approved and used, and
the following quotation from page 570 also ap-
pears, viz.:

“It (doctrine of res adjudicata) is a rule
of law based upon two grounds: the first
that there should be an end to litigation, and

the second that a person should not be twice
vexed for the same cause.”

These reasons for the rule seem to apply
with special force to the present case. There
should be an end to this litigation somewhere;
and the Lumber Company should not again be
vexed with the same cause. Reference to the
history of the litigation which is set forth above
s ows that the Lumber Company has not been
wice vexed, but many times that. Every time
an application for a restraint was made, the
same subject was litigated. The right to enforce
the mechanics’ lien claim has actually been pre-
sen e and argued and decided nine times: twice
e ore Mr. Justice Kalisch; once before Vice-
hancellor Fielder; twice before Vice-Chancellor
Uiurch; once before Vice-Chancellor Buchanan;
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and three times (including the present appeal)
before the Court of Errors and Appeals.

After having passed through this mill, the
Lumber Company is in hearty accord with the
rule that says that a person should not be twice
vexed for the same cause and that there should
be an end to litigation.

So the second point is made that the matter is
res adjudicata.

POINT III.

The bill is, in effect, an application for a new
trial of the law court action over which equity
has no jurisdiction, there being an adequate rem-
edy at law.

The new matter upon which the bill is based
is that the Tanners have recently discovered (the
bill was filed October 6, 1925) something which
presumably they did not know before, viz. that
the doors delivered on March 8, 1924 were not
used in the construction of their house. Be-
cause of this they ask that the Lumber Com-
pany be restrained from enforcing collection of
its judgment. In short, they want this new
statement of fact considered by a Court for the
purpose of defeating the Lumber Company’s
right to collection of its judgment. This, in effect,
is a request for a new trial on the ground of
newly discovered evidence.

Years ago when the law courts did not grant
new trials for newly discovered evidence, and
later when they did do so but only within a very
limited time after judgment had been entered,
courts of equity granted new trials to prevent
substantial injustice where the complainant had
discovered new evidence which constituted an
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absolute defense to the law court action, after the
time when his application to the law court might
have been made and where it clearly appeared
that the discovery of such evidence could not
have been made with the exercise of due dili-
gence in time to present it as a defense in the
law court. This practice was justified on the
ground that there was not an adequate remedy at
law. Hannon v. Maxwell, 31 N. J. Eq. 318; Hayes
v. Phonograph Co., 65 N. J. Eq. 5; Stein v. Cuff,
76 N. J. Eq. 277.

But today, the situation is different. Chief
Justice Gummere writing the opinion in Stein v.
Cuff says at page 279:

“ Since courts of law have assumed juris-
diction over applications for new trials in
causes instituted before them, equity has
gradually withdrawn from that field of juris-
prudence so that in the present day it may
be said, as a general rule, that it will only
interfere in that direction, when adequate
relief cannot be afforded by the court in
which the judgment has been obtained; or
to state it differently, when the grounds
upon which the new trial is sought are not
cognizable by the legal tribunal.”

In the present case, the allegation that the
doors of March 8 1924 were not used in the con-
struction of the house discloses no defense pecu-
liar to a court of equity which could not have
been set up in the Circuit Court action.

The right to set aside verdicts for fraud,
surprise or newly discovered evidence is today
constantly and liberally exercised by the common
law tribunals and there must be something of an
exceptional character to the case to take it out

of the rule that equity will not interfere. Hannon
v. Maxwell, supra.
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The Tanners might have applied to the Cir-
cuit Court for a new trial on the ground that
they had discovered this new evidence and since
such Circuit Court would have had jurisdiction
over such an application, there was adequate
remedy at law and therefore, no equitable right
to maintain the bill in the present case.

“As courts of law have extended their
jurisdiction over this subject, courts of equity
have in this instance, withdrawn theirs, in
accordance with the principle that where a
court of law can furnish an adequate remedy,
equity will not interfere.,, Hannon v. Max-
well, supra at 329.

The bill should, therefore, be dismissed be-
cause it in effect, seeks a new trial for newly dis-
covered evidence, over which the Circuit Court
has jurisdiction and can afford proper relief.
There is, therefore, an adequate remedy at law
and the bill in chancery should be dismissed.

POINT IV.

Even though the Chancery Court be willing to
assume jurisdiction of the complainants’ applica-
tion for a new trial, nevertheless the bill should
be dismissed because it does not contain allega-
tions necessary to entitle complainants to such
relief.

In the Hannon v. Maxwell and Hayes v. Phono-
graph Co. cases it was held that the bill must
show on its face that the complainant used due
diligence in the preparation of his defense in
the law court action in endeavoring to discover
all pertinent facts and that notwithstanding the
exercise of such diligence, he could not have dis-
covered the new evidence upon which he bases
his right to relief in the Chancery Court.



The bill in this case is utterly devoid of any
such allegations. Nowhere is it alleged that the
Tanners did not know or by the exercise of due
diligence could not have learned, that the doors
in question had not actually been used in the
construction of their dwelling.

Nor was any attempt made to prove such dili-
gence at the final hearing. On the contrary,
Tanner’s testimony proves a failure to ex-
ercise due diligence in the preparation of his
defense to the law court action. He testi-
fied that he had attended the house on an
average of five days a week during its con-
struction and knew on or about March 1, 1924,
that all doors were hung by that date and what
type of doors they were, and that he gradually
moved his furniture into the house until March
19, 1924, when he went there to reside and that
he has lived there ever since. Case page 21, line
30 to page 22, line 30.

The summons and complaint in the mechanics’
lien suit was i1ssued July 5, 1924. It was served
on Tanner personally. To it was attached a
bill of particulars, the last item of which was the
item of March 8, 1924, stating the number and
type of doors delivered on that date. The Tan-
ner answer was filed July 24, 1924,

The Tanner testimony shows that Tanner
knew on March 1, 1924, what type of doors were
m his house. He, therefore, knew it at the time

e was served with the complaint and at the time
his answer was filed. Knowing it, it was incum-
ent upon him to set forth by his answer or by
the affidavits filed in support thereof, that the
doors in question were not used in his house if
he wished to rely upon that as a defense. Having
ailed to make such allegation, his own testimony



22

proves that he is clearly guilty of negligence in
the preparation of his defense and necessarily
that he did not use due diligence in its prepara-
tion.

Therefore, the bill should'be dismissed because
it fails to allege the exercise of due diligence and
the inability to discover the new evidence not-
withstanding the exercise of such diligence; and
because Tanner’s own testimony conclusively
proves that such diligence was not exercised.

POINT V.

The bill should be dismissed because the al-
leged newly discovered evidence does not consti-
tute a defense.

Assuming that Chancery will entertain juris-
diction of this bill for a new trial, on the ground
of newly discovered evidence; and assuming that
the allegations in the bill are sufficient to show
the exercise of necessary diligence in the prepara-
tion of the defense, nevertheless the newly dis-
covered evidence, even though true, does not con-
stitute a defense and would not change the re-
sult even though it were interposed.

We may assume that the doors in question
were never actually used in the construction of
the Tanner dwelling. But that does not de-
prive the Lumber Company of its right to a lien
claim. All that is necessary to support the lien
claim 1s that the materials were:

“ Delivered in good faith for use in the
erection of the building and when that is
established, it is no defense that, in the
absence of fraud on the part of the creditor,
there may have been a failure to use ma-
terials thus furnished or a diversion of the
same from the purpose for which they were



23

intended.” Bell v. Mecum, 78 N. J. L. 547 at
549,

In Crane v. Brighton Mills, 98 N. J. L. 308, a
mechanics’ lien claimant, in order to prove de-
livery of material, offered in evidence certain
slips known as delivery tickets signed by one
of the contractors, admitting the receipt of the
material therein specified. These deliveries were
made at the plant of the claimant. (In the Boyn-
ton case, they were actually made at and in the
very building for the construction of which they
were ordered.) It was objected to the admis-
sion of the slips, that standing alone they were
not evidential on the question whether the ma-
terial had been actually used in the construction
of the building, and that no attempt was made
to prove such actual user. The Court approved
the reception of these slips in evidence and said:

“ They showed on their face not only the
amount and character of the materials de-
livered, but that the delivery was for use
in the buildings of the Brighton Mills on the
Allwood Tract, and the signature of the Ber-
ndge concern (contractors) to these slips

was evidence that the materials were re-
ceived for that use.” “In the case of Bell v.
AA T at Pa& 549, it was

held that evidence tending to support the
plaintiff’'s claim for materials delivered in
faith for use in the erection of the
building was sufficient to support his claim,
and that in the absence of fraud on his part
®&en though there had been a diversion of
the same by the principal contractor to a
purpose other than that for which they were
~"PPhed, the owner could not take advantage

ot this breach of good faith of the con-
tractor.’

It follows that if Evans, the contractor, did
in fact divert the March 8, 1924 delivery of doors
0 a PurPose other than that for which they
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were supplied, still Tanner could not take ad-
vantage of Evans 9breach of good faith and pre-
clude the Lumber Company from its lien claim
rights.

As has been pointed out, the testimony before
Vice-Chancellor Buchanan demonstrated beyond
any question, the good faith of the Lumber Com-
pany. It received the order for the doors at its
plant where a written order of the same was
made, which was offered in evidence. This showed
that the doors were ordered for the Tanner
house.

Not having the doors in stock, it ordered them
specially made for this particular job from the
Crooks Company in Pennsylvania. Written evi-
dence of this was offered.

Upon receipt of the doors from the Crooks
Company, it delivered these very doors to Evans,
the contractor personally at the Tanner house,
which was the very house for which they were
ordered and Evans then signed a delivery slip
or ticket acknowledging receipt of these doors,
which ticket showed that they were delivered for
the Tanner house and which was offered in evi-
dence.

Therefore, conceding the truth of the newly
discovered evidence, that the doors in question
were never used in the construction of the house,
nevertheless such evidence does not constitute a
defense and would not change the result in the
law court action.



POINT VI.

Neither the allegations of the bill of complaint
nor the evidence adduced at the final hearing
showed any facts or grounds entitling the com-
plainant to any equitable relief.

This point will not be argued to any further
extent than to invite the Court’s attention to the
bill itself on page 5 of the case, and to the
testimony which has already been discussed in
this brief.

POINT VIL

Points VI and VII in appellant’s brief are im-
properly raised and require no consideration.

POINT VI in appellant’s brief is that:

‘A statutory defense cannot be sham or
frivolous” (Brief, p. 20).

POINT VII is that:

“A summary special judgment that a debt
owing a materialman by a builder be made
out of the lands of an owner not personally
liable cannot be entered by the materialman
where the judgment of the materialman

against the builder is a default judgment”
(Brief, p. 27).

These points are raised for the first time
in appellant’s brief. They were not issues in

e ourt of Chancery; they were not argued

ore the Vice-Chancellor ; there has never been
any adjudication by the Court of Chancery upon

T > A77 are n°t stated in the petition of ap-

a 0 Isc°nrt; and are, therefore, improperly
aised for the first time in the brief. Penn Ins.
Co- V- 8emPle>38 N. J. Eq. 575 at 585.



26

While it is unnecessary and perhaps improper
to argue these two points, it may do no harm to
point out that since they challenge the right of
the Supreme Court Justice to strike the answer
and enter summary judgment in the mechanics’
lien case, they are obviously questions which
could and should have been raised before the
Justice when that motion was made; and before
the Court of Errors and Appeals on the appeal
from the summary judgment thus granted.

These points are thus res adjudicata by the
judgment of the Circuit Court afterwards
affirmed by the Court of Errors and Appeals.
Paterson v. Baker, 51 N. J. Eq., page 49,.in re
Walsh’s Estate, 80 N. J. Eq. 565.

Furthermore, consideration of these points in
the Chancery proceeding involves the necessity of
the Court of Chancery reviewing the judgment
and decision of the Circuit Court and of the
Court of Errors and Appeals affirming the same.
It requires no argument to prove that the Court
of Chancery has no such power or jurisdiction.

The defendant-respondent, Boynton Lumber
Company, summarizes its contentions for affirm-
ance of the Chancery decree, as follows:

1— Because it rests upon a conclusion of fact
which there was ample evidence to justify;

2— Because the questions involved in this suit
are res adjudicata,

3— Because the bill is in effect an application for
a new trial of the law court action over which
equity has no jurisdiction, there being an ade-
quate remedy at law;

4— Because though equity be willing to assume
jurisdiction of such application, nevertheless
the bill does not contain the necessary allega-
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tions to entitle complainants to such relief,
to wit: evidence of the exercise of proper
diligence in the preparation of the defense in
the law court; and the evidence shows af-

firmatively, a failure to exercise such dili-
gence ;

5— Because the matter or evidence alleged to
have been newly discovered does not, though
true, constitute a good defense which would

change the result of the Circuit Court action;
and

6— Because neither the bill nor the evidence at

the final hearing shows any grounds for
equitable relief.

Respectfully submitted,

ORLANDO H. DEY,
Solicitor for Defendant-Respondent.
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The defendant-respondent continues to ignore
the true basis of appellants’ objections, and its

brief is in no respect responsive to the appel-
lants’ brief.

From the beginning of the litigation the de-
fendant-respondent has argned as if the burden
of proof rested upon the appellants, and as if no
question of jurisdiction were involved.

The insistment of the defendant-respondent
that the issue turned upon the failure of the
appellants to show such facts as entitled them
o defend was confusing upon the argument
on the motion for a summary judgment in the
hen action, and seems to have been the basis of

e statement in the opinion of this court, in
amrming that judgment, that “ an answer which

w 1 &GS nOt le£Lally responsive to this inquiry
(whether or not the material man has been paid)

1s, m contemplation of law, either sham or friv-
olous” (Case, p. 100, I 8).
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Counsel submits that an inquiry as to whether
a material man has been paid by the builder is
not “ the only inquiry,” and is not the issuable
inquiry so far as the owner is concerned, but is
merely a preliminary inquiry. It is only when
it appears that the material man has not been
paid that the meritorious issue arises, and that
issue is whether the alleged debt is, or is not, a
lienable debt as against the owner.

An answer, therefore, need not, and usually
will not, aver facts responsive to an inquiry as
to any indebtedness of the builder to the material
man; nor need the answer aver facts responsive
to, or in denial of, the allegation that the alleged
indebtedness is a lien, for the sufficient reason
that the statute permits the.owner to plead
merely that said alleged debt is not a lien, where-
upon it shall be necessary, not optional, for the
plaintiff, to entitle him to judgment, to first
prove the alleged debt to be a lienable debt as
against the lands of the owner.

The affidavits submitted on behalf of Tanner
at the hearing of the motion for summary judg-
ment were not claimed to be affidavits responsive
to any inquiry as to whether the Lumber Com-
pany had been paid by Evans, but were simply
explanatory of a situation which made it all the
more incumbent upon the court to follow the
clear mandate of the statute, and to require the
Lumber Company to “ prove that the provisions
of this act, requisite to constitute such lien, have
been complied with.”

The statutory requirement that the plaintiff
must prove his case before he is entitled to judg-
ment brings this aspect of the situation directly
within the judgment of this court in the recent
case of Collins Realty Co. v. Sale, YII Adv. Rep.
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173 (not officially reported. Issue of February 9,
1929), where it was held that:

“Whenever the existence of any fact is
necessary in order that a party may make
out his case or establish a defense the bur-
den is on such party to show the existence
of such fact, and if he desires any court to
give judgment as to any legal right or lia-
bility, dependent on the existence or non-
existence of facts, which he asserts or denies
to exist, he must prove that those facts do
or do not exist in order to be entitled to
relief.”

In other words, that case lays down the rule,
applicable here, that the statute made it incum-
bent upon the Lumber Company, in order that
it might “ make out its case,” and move the
“court to give judgment” in the lien action, as
to its “legal right or liability,” to first “ prove
that those facts do * * * exist in order to be
entitled to relief,” “ those facts” being the facts
necessary to be proved to make the alleged debt
a lienable debt. The Circuit Court had no right
to waive the production of legal proof by the
Lumber Company, and had no right to bar Tan-
ner from his statutory, and equitable as well,

right to demand that the Lumber Company first
prove ils case.

This vital question as to the jurisdiction of
the court to hear the motion for summary judg-
ment was not considered, and seems to have been
lost sight of, in the dust raised by counsel for
the Lumber Company in arguing that the burden
of proof rested upon Tanner, notwithstanding
the statutory direction to the contrary, and which
now seems conclusively settled against the Lum-
ber Company by the judgment of this court in
Collins Realty Co. v. Sale, supra.
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Upon appeal the question of jurisdiction was
again lost sight of, and evidently did not enter
into the consideration given the matter by this
Court. On no other supposition can the comment
of the court be explained, that “ this view of the
pleadings, and of the legal status of the parties,
renders unnecessary consideration of the other
contentions presented by the briefs” (Case, p.
100, 1 17), the “ other contentions” urged by
Tanner being the contentions going to the effect
of the several statutory provisions, and the issue
of jurisdiction.

Respondent insists, in its brief, that issues
are raised here which were not raised below. The
only issue here raised and not raised below is the
issue of jurisdiction, and, of course, the issue
of jurisdiction may be raised anywhere, any
time, and collaterally as well as directly. It was
not raised below because the equitable issue was
one of fraud, and it seemed altogether unlikely
that the court of chancery would pass upon a
question of jurisdiction already argued in this
court, notwithstanding this court had expressed
no opinion thereon.

Respondent also insists, at length, in its brief,
that issues of fact cannot be here raised, and
that the judgment having been affirmed cannot
now be attacked.

Respondent asserts that the matters here
raised are res adjudicata, and cites Paterson v.
Baker, 51 N. J. E. 49, that the rule of res
adjudicata is “ a rule of justice unlimited in its
operation, which must be enforced whenever its
enforcement is necessary for the protection and
security of rights.” But this court has repeatedly
held that a rule intended to protect rights, and to
prevent fraud, shall never be so construed and
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enforced as to deny protection and security to
rights, or to lend its aid to the perpetration and
consummation of a fraud.

Appellants are not asking this court to reverse,
vacate or re-open that judgment. The court is
asked to prevent the consummation of a fraud
and the denial of appellants’ statutory rights by
now interposing its arm to stay execution on the
judgment, on the ground that the court inad-
vertently entered a judgment void because of lack
of jurisdiction, and on the further ground that
the judgment was procured through a legal fraud.

An affirmation cannot give life to a void judg-
ment, and, notwithstanding arguments upon the
issue of res adjudicata, an affirmation can give
no right of execution upon a void judgment.

The judgment was void:

Because the statute provides that when
the bill of particulars contains a wilful mis-
statement no lien will lie (3 C. S. 3304; Sec.
16, p. 4).

Because the statute provides that where
the statutory plea of no lien is interposed
the plaintiff is not entitled to judgment until
he, the plaintiff, has proved the alleged debt
to be a lien (3 C. S. 3309; Sec. 24).

Because a lien cannot be fastened upon
lands for materials furnished without the
knowledge or authorization of the owner
(8 C. S, page 3302; Sec. 13—Ilast three lines).

Because no judgment against lands can be
entered without first entering a judgment
against the builder which is binding upon,
and res adjudicata as to, the owners.



6

There can be no doubt but that a grievous
wrong has unwittingly and inadvertently been
done these appellants, and it is within the power
of this court, in this action, to redress that wrong.
The equities fully justify counsel for appellants
in pressing for such remedial action, and in a
repetition of the arguments sustaining their
cause.

The court will please bear in mind that:

Tanner contracted for a complete house,
to be built according to written specifications.

The house was built according to the
specifications and contract.

Tanner paid his contractor in full in ac-
cordance with the contract.

Tanner’s contractor paid the sub-con-
tractor in full.

Evans, the sub-contractor, was building
some six or eight houses in the immediate
vicinity of Tanner’s house.

True it is that Evans, apparently, as evidenced
by the fact that he had given the Lumber Com-
pany collateral security for an indebtedness to
the Lumber Company far in excess of the alleged
lien claim, bought building material from the
Lumber Company.

£BUT—There is not a scintilla of proof offered
by the Lumber Company that one single item
of the entire bill of particulars:
Was included in the Tanner specification
or contract.
Was ordered by Evans for the Tanner
house.
Was delivered at the Tanner house or was
used in the erection and construction of the
Tanner house.
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It is further to be noted that the Lumber Com-
pany failed:
To produce a written order from Evans
for a single item in the bill of particulars.
To produce a bill or statement rendered
Evans.
To produce a confirmation to Evans of
any order received from him.
To produce any book or ledger containing
the Evans account.
To produce Evans.
To produce Feickessen, the alleged agent
of Evans.
To produce any officer or employee who
had dealt directly with Evans.

As to the particular item of March 8 1924, it
is conclusively established that the special doors
there listed:

Were not called for by Tanner’s specifica-
tion or contract.

Were not ordered by Tanner, or on his
behalf.

Were never intended for Tanner’s house.

Were never used in the erection and con-
struction of Tanner’s house.

The affidavit made by Evans:

Was false.

Was procured by and for the benefit of
the Lumber Company.

Was relied upon after its falsity had been
pointed out.

Made of the item of March 8th a “ wilful
misstatement.’’

Was fraudulent because used for a fraudu-
lent purpose.
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The whole ease rests upon the Evans affidavit,
and the theory that if, in fact, material was
merely delivered at the Tanner house Tanner
can be held liable. The difficulty is that the
affidavit was false, the theory is unsound, there
is a total absence of proof, and the statutory
limitations and directions cannot be ignored.

The effort of respondent to divert the atten-
tion of this court from the issues of fraud and
lack of jurisdiction, and to raise a fictitious issue,
is evident throughout its brief.

Point I asserts that “ The Decree Should Be
Affirmed Because It Rests Upon A Conclusion Of
Fact.” That is not a valid reason for affirma-
tion.

Point II asserts that “ The Questions Involved
In This Suit Are Res Adjudicata By The Judg-
ment Of The Union County Circuit Court After-
wards Affirmed By The Court of Errors.” There
has been no adjudication of the issue of juris-
diction.

Poiut III asserts that “ The Bill Is, In Effect,
An Application For A New Trial Of The Law
Court Action.” Not so. This court is not asked
to set aside or re-open the judgment in the lLien
action, but to stay execution, and there is no
doubt of its power so to do on equitable and
jurisdictional grounds.

Point IV asserts that the bill asks the court
of chancery “ to assume jurisdiction of the com-
plainants’ application for a new trial.” A most
misleading and unfounded assertion.

In Point V it is again attempted to class the
bill as an application for a new trial because of
“alleged newly discovered evidence,” and the
assertion is made that “ we may assume that the
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doors in question were never actually used in the
construction of the Tanner dwelling. But that
does not deprive the Lumber Company of its
right to a lien claim” —wholly ignoring the fur-
ther facts that the doors were never ordered by
or for Tanner, were not included in his contract
with the builder, or intended for use in his house.

And this is followed by the equally surprising
statement—taking all the facts into considera-
tion—that “ it follows that if Evans, the con-
tractor, did in fact divert the March 8, 1924,
delivery of doors to a purpose other than that
for which they were supplied, still Tanner could
not take advantage of Evans’ breach of good
faith and preclude the Lumber Company from
its lien claim rights. Thus calmly assuming that
the Lumber Company had already established
lien claim rights—the very point at issue—and
that while Tanner could not set up Evans’ breach
of good faith for his protection against a fraud,
the Lumber Company could “take advantage of

Evans’ breach of good faith” to the injury of
Tanner.

Appellants do not agree with respondent’s con-
clusion that, “ conceding the truth of the newly
discovered evidence, that the doors in question
were never used in the construction of the house,
nevertheless such evidence does not constitute
a defense and would not change the result in the
law court action.” (Italics mine.)

Point VII of respondent’s brief argues that
Points VI and VII of appellants brief cannot be
considered because “ these points are raised for
the first time in appellants’ brief.”  These
Points go to the question of jurisdiction and are,
of course, properly raised here. They were also
raised, but not passed upon, upon the motion for
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summary judgment and upon the appeal from
that judgment. From the very first counsel for
appellants has urged the jurisdictional issues,
and is entitled to press them to a decision. It
does not make the slihgtest difference that these
issues have been previously raised; so long as
they remain undecided counsel not only has a
right to raise them, but is under a duty to his
clients so to do to the end that wrong may be re-
dressed.

This is an important case not only as affecting
the appellants, but also as a precedent. Discus-
sions with attorneys has revealed a surprising
misunderstanding (as it seems to counsel) of the
holding of this court in Bell v. Mecum, 75 N. J.
L. 547, as argued in Point V of appellants’ brief.

Neither Bell v. Mecum, supra, nor any other
case, holds, or intimates, that a material man can
mulct an owner for material alleged, but not
proved, to have been delivered on such owner’s
lands upon the verbal order of an alleged em
ployée of a dishonest builder, without the knowl-
edge or consent of the owner, as required by the
statute, without proof that the alleged debt of
the builder to the material man is a lienable debt,
as required by the statute, and where it further
appears that the owner was never liable to the
builder for such material.

Furthermore, no other case can be cited where
this statutory right given the owner in a lien
action, to plead as a defense that the alleged debt
1s not a lien, is held to be either sham or frivo-
lous, and such holding appears to be clearly erro-
neous.

It appearing that neither Bell v. Mecum, supra,
nor any other case, can be construed to support
the contentions of respondent, that the statute
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definitely removes the plea of “ not lienable”
from attack by a motion to strike on the ground
that such plea is sham or frivolous, that the equi-
ties are with appellants, and that the court was
without jurisdiction to enter a summary
“ special’’ judgment against appellants’ lands,
these appellants respectfully urge that the prayer
of the bill be granted, and that execution by the
respondent be permanently restrained.

Respectfully submitted,

E. A. MERRILL,

Solicitor of and of Counsel
with Complainants-Appellants.












