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Writ of Error. 

State of New Jersey , 
County of Essex-ss.: 

The State of New Jersey to the .Judges of the 
Court of Oyer and 'rerminer , constituting the 
Court of General Quarter SesRion~ jn and for the 
Count:v of Essex , GREKTINGN: 

Because in the record and proceedings and ahm, 
in the giving of judgment upon a certain indict-
ment in the name of the State of ~ew Jerse:· 
agaiust Michael Cortez , for knowingly sending 01· 

delivering certain lette1· 01· letters clemanding 
money or othei· valuable things nnde1· threat to 
maim, wound or kill, heard and defermi11ed, by 
our Raid Court of Oyer and Termjnp1·, constituting 
the Conrt of Quarter SessionR in and for the 
County of ERsex, manifest error hath intervened to 
the great clamage of the said :Michael Cortez , as 
from his c-ornplaint we have 1·eceivecl info1·mation; 
WP being willing in thiR behalf to c-orrect the erro1· 
in dnP manner, if any shall be, and that speedy 
jnsti<:e be done to him, the Haid :Michael Co1·ter,, 
do command yon that if jndgrnent thereon ue 
given, then that -you do dh;tinctly and openl: T 
send under your seal the rerord and proceeding8 
aforesaid with all things touching the same , to our 
Supreme Court to be held at Trenton, on the ~3rd 
day of May , nineteen hundred and twenty-five'. 
and this writ, that the recor<l a.no. proceedingH 
aforesaid being inspected , we may further cauRe 
to be done therenpon for correcting that error that 
of right and according to the laws nnd customs of 
New ~TerRey, onght to he done. 

10 

20 

30 

40 



• 

10 

20 

30 

') ... 

Writ of Er"l'or. 

,vrrNESS) "Tillia1n S. Gummere, Chief J nstiee 
of our Supreme Court, at Trenton, the 4th day 
of May, in the year nineteen hundred and twenty-
five. 

EDWARD J. KELLEHER, 
Clerk. 

JOHN A. BERNHARD, 
Attorney. 

P t d n1 open eou1·t thiR 4th day of May, resen e .. 
1925. 

State of New Jersey, 
County of Essex-Rs.: 

ED,VIN C. CAFFREY, 
. Judge. 

L EDvVIN C. CAFFRE,Y) Judge of the Court of 
' Quarter Sessions, Essex County, New J ers ·c3,Y, Do 

Hereby Certify and return to the Supreme Court 
of Judicature of the State of New Jersey, the In-
dictment, Verdict of the Jury and this Judgment 
of the Cou1·t and all other things touching and 
concerning the same togethei- with the entire 
record of the proceedings had at the trial as by the 
within ,vrit to me described I am Commanded. 

IN ,YITNESS WHEREOF) [ have hereunto set 1ny 

hand and affixed the official seal of said Court at 
Newark, New Jersey, this day of ~lay, A. D. 
1925. 

(L. S.) 

,Judge of the Court of Quarter 
40 Sessions, Essex County, New Jersey. 

') 
0 

Indictment. 

State of New Jersey, 
County of Essex-ss. : 

BE Yr REMEMBERED) that at a Court of Oyer 
and Terminer, holden at Newark, in and for the 
Countv of Essex on the second 'fuesdav in Decem- lO ., ., 

ber, in the year of Our Lord, One thousand nine 
hundred and twenty-four, by the Honorable Wil-
limn S. Gummere, Chief Justice of the Snp1·eme 
Conrt of Judicature, of the Rtate of New Jersey, 
and holding the said Court of Oyer and 'rerminer, 
h1 and for the County of Essex, New Jersey, by 
the oath of John A. MacArthur, Charles ':r. :Moog, 
Richard Pfeiffer, George J. Zisch, George Y . 
Goelning, John C. I(rueger, t.1ames F. Co1lins, 20 Pe1·cy B. ~Ienagh, Ott Kuhn, Wallace Zeliff, 
Charles D. Brady, George Garrabrant, A1·tlrnr .A. 
Blaic!1er, John B. ,vright, John L. Becker, 
~Iichael J. Blessington, vValte1· M. Aikman, Jr., 
Platt Adams, James A. ,vhelan, Clarence 0. 
lin1·d, Robert Baunach, Frank Schwartzwalder, 
:Milton 0. Weingarten, good and lawful men of the 
Haid County of Essex, duly commissioned and then 
and there duly sworn and charged to euquiJ-e in 
behalf of the State of New Jersey, in and for the 
said County of Essex, it is presented in manner 
and form following, to wit : 

Essex County, to wit: 

'fhe Grand Jurors of the State of New Jersey, 
for the County of Essex, upon their oath present 
that Frank Rizzo, Michael Cortese and Frank 
Amistardi on the twenty-seventh day of January, 
in the year of our Lord one thousand nine hun-

30 
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I ridic trn en.t. 

dred and twenty-five at the City of ~ewark in 
the County of Essex aforesaid did knowingly send 
to one Ernest D' Aquila a letter, de1nanding of 
him, the said Ernest D'Aquila, money, to wit: the 
sum of ten thousand dollars and threatening to 

10 
maim, wound, kill and 1nurder the said Ernest 
D' Aquila contrary to the form of the statute in 
such case made and provided, and against the 
peace of this State, the government and dignity of 
the same. 

And the Grand JurorH aforesaid, upon their 
oath do further present that the said Frank Rizzo, 
lVIichael Cortese and Frank Amistardi on the 
thirtieth day of January, in the year- of our Lord, 
one thonsand nine hundred and twenty-five, at 

20 
the City of Newark in the ,County of Essex afore-

. said, did knowingly send to one Ernest D' Aquila 
a letter, demanding of him, the said Ernest 
D' Aquila, money, to wit: the sum of ten thousand 
dollars and threatening to 1naim, wound, ki11 and 
nuinler the said Erne~t 1YAquila contrary to the 
form of the statute in such case made and pro-
Yided, and against the peace of this Rtate, the 
goyernment and dignity of the same. 

40 

J. 0. BlGELo,v, 
1 •,·osecutor of the Pleas. 

On the fifth day of l\ilarch, A. D. Nineteen hun-
dred and twenty-five, on which day the said In-
dict1nent was presented by the Grand Jury afore-
said, to the said Court of Oyer and Ter1niner, and 
the said Justice did then and there · order the said 
indictment to be handed down to the Court of 
Quarter Sessions, and to be delivered to the Clerk 
of tlw Court of Quarter Sessions, in and for saicl 

5 

I ndict111 ent. 

County of Essex, and then and there the said 
indictment was duly delive1·ed and duly filed by 
the Clerk of the said Court and an entrv of s11<:h 
orde:i: and delivery and -filing was then ;nd the1·e 
made in the minutes of said C'o1ut at the same 
time pursuant to the statute ill snch case made 
and proYided. 

And afterwards, that h; to say, on the twelfth 
day of :Nlarch, A. D. Nineteen hundred and tvi'entv-
fiye at a Court of Quarter Sessions, holden ~t 
:X ewark, in and for the County of Essex, befo1·e 
the Honm·able Ed,:vin C. Caffrey, Presiding Judge 
of the Court of Uommou Pleas, liichael Cortese 

. . ' 
impleaded, in the custody of fiar1·y B. O'Connell, 
Sheriff of the Uounty of Essex afo1·esaid, and the 
said l\lichael Cortese, impleaded being brought 
before _ the bar in his own proper person and 
forthwith being demanded of and concerning the 
premises in the aboYe indictment specified arnl 
tha1·ged upon him, how he would acquit himself 
thereof, says that he is Not Guilty thereof, an<l 
therefo1·e for good and evil he puts himself upon 
the country, &c. and John 0. Bigelow, P1•0;::;ec:ut01· 
of the Pleas of said State, for said County of 
Es :-:ex jn this behalf doth the like. _ 

10 

20 

Therefore, let a Jury thereupon come before the 30 
Cou1·t of Quarter Sessions to be holden at Newark 
in and fo1· the County of Essex, on the twentv-
fifth day of :Nlarch, A. D. Nineteen hundred ai~d 

_twenty-five, then next emming, twe]ve f1·ee and 
lawful 1nen, each of ·whom shall be a titizen of 
thh; State and resident within the County of 
Essex afm·esaid, above the age of twenty-one ~1ea1·s 
and under the age of sixty-five years, b.,·: who1~ the 
tI·nth of the matter may be bette1· known and who 
a1·e not of kin · to the said lVlirhaeJ Cortese im-

' 
40 
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I nclictm ent. 

pleaded, to recognize upon their oath whether the 
said Michael Cortese, impleaded is Guilty of the 
premises in the said indictment specified or Not 
Guilty because the said John 0. Bigelow, Esquire, 
Prosecutor, &c., as the said Michael Cortese, im-

10 pleaded puts himself upon the jury and the sa1ne 
time is given to the parties aforesaid at the same 
place. 

And afterwards, that is to say, the twenty-fifth 
day of March, A. D. :Nineteen hundred and twenty-
five at the sa1ne Court of Quarter Sessions, holden 

' before the Honorable Edwin C. Caffrey, Judge of 
the Court of Conunon Pleas, comes the said John 
0. Bigelow, ,vho prosecutes as aforesaid, and the 
said Michael Cortese, impleaded, and the jur,v 

20 of whom mention iH before made, and by Harry 
B. O'Connell, Sheriff of the County of Essex, for 
thh; purpose empanelled and returned, to wit, 
after the following challenges, by the State l, hy 
the Defendant 2, A11thur Beach, Albert Ehlers, 
:Marion C. Q.ninn, Albe1·t W. Schopp, Frank ,v. 
:\liller , Charles J. Riedel, Isaac B. Jennings, Ed-
wa1·d E. Gilroy, :F'l'ed "\V. Kough, Conrad :Metz, 
Albert A. .Johnson, Willian1 V. Hanna, being 
called were sv.rorn upon that jury who to speak 

:rn the truth of and concerning the p1·einises and 
thereupon the trial of said issue was commenced 
and continued until the twenty-seventh day of 
~larch , A. D. Nineteen hundred and twenty-five, 
when the jury returned into Court in charge of 
the officer sworn to attend then, and then and 
there in the presence of the Prosecutor, defend-
ant and Court do say upon their oath, "vVe find 
the defendant, :Michael Cortese, Guilty in the 1na.n-
ner and form as is set forth in the inrl.ktment:' 

40 and so they say all. 

-I 
J,nclictment. 

And afterwards, that is to say on the Fourth 
da,v of :May , A. D. Ninteen hundred and twenty-
five when this defendant was called for sentenc e, 
Peter A. Cavicchia , Esq., of counsel for defend-
ant, moved in Arrest of Judgment, which motion 

· was denied by the Court. · 
,vhereupon all and singula1·, the premises being 

seen and by the Court now here fully understood . . ' it 1s on this fourth day of :May, A. D. Nineteen 
hundred and twenty-five, the Court , Hon. Edwin 
C. Caffrey, ordered and adjudged that defendant 
be imprisoned in the State Prison of this State for 
a minilnum term of Two years and for a maximum 
ter1n of three years at hard labor upon this con-
viction; that he pay the costs of this prosecution 

10 

and that he stand committed until said costs be 20 
paid , which said costs are taxed by the Clerk at 
the sum of thirty-seven dollars and fifty-nine 
cents and the said defendant be in :Mercy, etc. 

,Jurl.gment signed May 4th, 1925. 

EDvVIN C. CAFI-1~HEY ' J udgP. 

BO 
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Testimony. 

ESSEX COUNTY COURT OF GENERAL 
QUARTER SESSIONS. 

On Indictinen t No. 549, 
Dece1nber 'rerm, 1924. 

For 'rhrea t to 'f-a,ke Life. -

STATE OF NE,,V JERSEY 

vs. 

l\ifICHAEL CORTESJD and FRA~K FRANK RIZZO) .LU. 

A MIST ARD I. 

,vednesday, Jiarch 25th, 1925. 

Befm·e-I-IoN. ED,VIN C. CAFFREY) J.) and a jury. 

YICTOR D' ALOIA) Ffrst Assistant Prosecutor of 
J. the Pleas of Essex County, for the State. 

M . 1 1 c ~tese · John A. PETER CAVICCHIA for IC 1ae 01 ._ ' 

Bernhard, of counsel. 
d t Frank Rizr.o and CARL ABRUZZESE for defen an s 

Frank Amistardi. 

( A jury is called and sworn.) 

)fr. D'Aloia opens for the State. 

H. Sc 1-nv ARTZ sworn in behalf of the EDWARD 
State. 

· t· , vy Mr D)Aloia: Direct cxa/mirw ion · 
d F b ·uary this year were Q In J an uary an 1 e l ' . ' 

. ·t d r'th the Newark Police Depart-von connec e v\ 1 · 

40 ~nent? A. Yes. 

9 

Edwa1·d II. Schwartz-for People-Direct. 

Q. "'\Vith the Bertillion Division? A. Yes, 
superintendent of the Bureau of Records. 

Q. Yon a re al so a civil engineer? A. Yes. 

)1r. Bernhard: On the part of the de-
fendant, Cortese, l concede )fr. Schwartz ' s 
qualifications. 

)Ir. Abruzzese: ':l.1he same. 

Q. You 1h(lw that diagram on the board? A. 
Yes. 

Q. "'\Vill you kindly tell the jtu~ ' what it repre-
sents? A. 'l1he map represents and shows a p01·-
tion of Lafayette Street, at the inte1·section of 
Congress Street, Prospect Street and ""Cnion Sti·eet. 
It shows between Prospect and Cong1·ess Street 
the fire house, the two buildings adjac-ent to the 
northwest co1·ner, n l:-;o t lw I ,ii rayette Street school, 
or a portion of it, a lot to the northeast of that, 
and the building adjacent to the Jot. It shows 
the trees, the telegraph poles, street lights, fire 
hydrants, and the building on the opposite side, 
or, we ,vill call it the east side of Congress StJ·eet. 
Drawn to a scale of one inch equals twenty feet. 

Q. One inch equals how many feet'? A. Tw(lnty 
feet. 

Q. Will you tell us on the easterly side of the 
school, that is, the part fronting on Congress 
Street, the distance between the northernmost 
eorner of that school and the first door to the 
south? A. Twelve . feet. 

Q. Now, from that northernmost corner of that 
lmilding, as shown on your map, directly north, 
to the next building north, what is that distance? 
A. 115 feet. 

10 

20 
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Q. Now, are there any bniidings on that part of 4o 
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J!}dw-m·d JI. Schwartz-for Peovle-Direct. 

the street? A. There is to the north of No. 93, 
,vhieh is a hvo -story brick. 

Q. ,ve11, 1 say between the school and that 
building at No. 93, is that built up? A. No, that 
is a vacant Jot, directl)T through to Prospect Street. 

Q. Right through to Prospect Street? A. Yes . 
Q. ,vhat street does the school front on? A. 

Lafayette Street. 
Q .. , And the rear of that school fronts on what? 

.A. A ya ca 11 t lot. 
Q . .All the way through, the whole length of the 

lot? A. Yes. 
Q. Do you know what the distance is on Pros-

pect Street, which is the st1·eet ·west of Con-
g1·ei:s Rtreet, bet,vee11 the school building and the 
next bnilrl.ing north'? A. I made a snrvey there 
y<.>steHlay. I cannot ~m.Y by the 1nap, but I can 
o'iye ,·on an idea. :e, • 

Q. \Vell, giYe us an idea. Is it the same dis-
ta 1H'e bet"\Yeen the northerly end of the school 
on P1·osped Street anrl. the next building north as ' 
there is on Conµ;ress Street'? A. 121 feet, 6 inches. 

Q. A ti-ifte larger on P1·ospe('t Sti·eet? A . Yes. 
Q. Are there any trees in that vacant lot? A. 

Yes, there are three or four. There are two large 
trees standing he1·e and two small ones here (in-
dkating). 

Q. On the street line? .A. No, sir, about the 
eenter of the lot. Yes, there are trees on the street 
line. 

Q. ·,vhat is the length of the block between 
Congress Street and Prospect Street? A. 214 
feet. 

Q. ,v1rnt. is the width of Congress Street? A. 
36 feet. 

Q. A11d the width of Lafayette Street? Counsel 

ll 

Edward H. Schwart z-for- People-Cross. 

for the defendant suggests that you put those dis-
tances right dmvn there in lead pencil figures so 
the jury can have a memorandum of it when they 
take the map in the jury room. Now, directly 
oppmdte the school. The :-ichool is on the north-
west corne1· of Lafayette and Congress Street. 
Now, dhectly opposite th e school on the south-
west corner, what is tlrnt building'? A. You have 
X o. -i fhe truck house. 

(~. \Yhat is the width of Lafayette Street there? 
A. 36 feet. 

(~. A11ct on what street does the fil-e house front? 
A. On Lafayette Street. 

10 

Q. ,Ylrnt iH the distanc-e fl·om the (·orHe1· of 
P1·ospec:t St1·eet, the Hchool corne1·, to the vacant 
lot-from the northeast corner of Prospect Street · 20 
to the end of the school building north on Pros-
pect S ti·eet '? A. 147 feet. 

Q. How many feet'? .A. 147 feet. 

Cross ex amination by .Ll!fr. Benihard: 

Q. Cong1·ess Street runs generally jn what direc-
tion? A. Congress Street p1·actically runs north 
and south. It runs northeast and northwest. 

Q. 'rhe same is true of Prospect Street? A. 
Yes. 

(l Lafayette Street, generally east and west? 
A. Yes. 

Q. And what is the street south of Lafayette 
Street, parallel to it; is it on your map? A. No , 
but I have my notes here. 

Q. " Tell, don't you know generally it is Ehn? 
A. No, I don't know. 

Q. Union Street also crosses Prospect, -does it 
not? 

30 
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:Mr. D' Aloia: Union cannot cross Pros-
pect, because it runs parallel. 

Q. Lafayette. You are right and I a1n wrong. 
A. Lafayette, yes. 

Q. How many blocks is that away? A. Now, 
Elm Street is the street directly south of Lafayette 
Street. 

Q. That is what I thought. I asked you that, 
that is true? A. Yes. And Union Street runs 
parallel with Prospect Street. 

~Jr. D' Aloia: rrhe next street west of 
l ,rospect Street. 

The "\Vitness: Yes, sir. 

Q. 'rhe lot vvhich ~'OU have described, is there 
a fente on Prospect Street or a fence on Congress 
Street in front of the lot? A. No, there is no 
fente on either street. 

Re-direct exa11iinatio11 V!J 1lfr. D) Aloia: 

(l. You have the street ,vest of Prospect Street 
marked on the 1nap to be Union Street? A. Yes. 

Q. Do you know the street west of Union Street 
which trosses Lafayette? 

lVIr. Bernhard: \Ye admit it is :Mc"\Vhorter 
Street. 

A. No, sil'. 
Q. Don't you know it is lVIc "\Vhorter? A. Yes, 

b11t I don't know that section very well. 
(i. Do you know the church corner, East lVIech-· 

a11it and Ferry Streets? A. Yes, I know that. 

13 

iTon~ L. DAY, sworn i11 hehalf of the State. 

Dfre ct Cx(f.111 i n.a.tion b !I .1lfr. J) 'Al ofo : 

Q. Are you the officfa l p.hotographer connected 
with the Polire Department of the City of :New-v 

ark? A. I am. 
Q. And did you take ee1·tai11 photographs in 

and about the locality of the Lafayette Street 
school? A. I did. 

Q. For the purpose of this trial? A. Yes. 
(-l, I show you a photograph Hnd a8k you if you 

took that and what it represents'? A. Yes, I took 
this photograph and it represents the entrance 
011 the Congress Street side of the Lafayette Street 
school neHrest to the Yaeant lot and also the 
Yatall t lot. 

Q. "\Vi]] you please mark tlrnt entrance with a 
D on the diagram on the map'? "\Vill yon a]so 
please put on the map a point indicating whe1·e 
your camera was and also an arrow indicating in 
·which way it was facing when that photograph 
,vas taken'? A. The camera was on the east side 
of Congress Street, opposite the entrance at the 
<..:urb, facing in a westerly direction. 

Q. ,~rill you please mark tlrnt arrow CS2? 
("\Vitne8s marks map.) 

( :Map offered 1n evidence and marked 
Exhibit S-1.) 

lVIr. D ' Adoia: I offer this photograph as 
S-2. 

:.Mr. Bernhard: I think there will be no 
objection to that if you will ask when he 
took that. 

10 
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John L. Day-for People-Direct. 

Q. ,vhen did you take that'? A. Yesterday, in 
the morning? 

)Ir. Bernhard: Is it the ~mme then as it 
was? 

The ,vitness: Al] bnt the ~mow. 

Q. A11 bnt the sno,Y on the ground? A. Yes. 

(Photograph marked Exhibit S-2.) 

Q. I show you another photograph and ask you 
when vou took this? A. This photograph was .., 
made on F'ebruary 2nd of this year. 

Q. lu1d will yon kindly indicate upon the map 
whei·e ,·om· eamera ,vas plaeed and in what direc-
tion it was facing when thi8 photograph was 
taken? A. lt was ]ooking west on Lafayette 
Rtreet, about fifty feet east of Congress Street, at 
a poi11t about the tente1" of the stJ·eet, facing in 
a we8ter1Y direction. · cs~ Q. Now, will you please mark that arrow -0, 

where the camera was when Exhibit S-3 wa8 taken? 
~ow, ]ooking at this photog1·aph, will you tell 
118 what the two buildings are on the two ·westerly 
toriien.; of Lafayette Street and Congress Street? 
A. 'fhe buikling in the lefthand corner of the 
photograph is Truek No. 4, so marked on the ~ap, 
11 iH1 011 the righthand side of the photograph 1s a 
1,11 ilrling markerl Lafayette Street school. 

~Ir. D' Aloia: I offe1· this in eviden<..:e. 
~Ii·. Bernhard: There is no • objection. 
l\Ir. Abruzzese: 'fhere is no objection. 
)Ir. D' Aloia: Is there any objection 1 o 
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that JittJe typewritten slip, which indicates 
wJrn t this photog1·aph rep1·esents? 

)Jr. Bernhard: :Xo. 

( Photog1·aph rnm·kerl Exhibit S-3.) 

Q. I show yon another photog1·aph and a8k vou lO 
if you took this aud wheu? A. I took this ~nd 
this was taken on the 2nd day of Febnrn1·y of 
this year. 

Q. Now, will you please put another arro-w on 
the map showing whe1·e you1· came1·a was and 
which way it was facing whe11 that photograph 
was taken'? A. ':l"his is Jooking east from Prospect 
Sti·eet to Collg1·ess Street at the Jot adJ"oininO' the 

b • b 
8t ool. 'l'he came1·a was ahont the center of the 
lot on PYospect Street, just off the side,valk and 20 

it wa8 facing iJl an eaRter]y dil-eetion so m~i-ked 
CS-4. ' 

(Photog1·aph mai·ked Exhibit S-J.) 

.. Q. I show yon anothe1· photog1·aph and ask you 
if yon took this aud when? .A .. I took this on the 
~econd day of Feb1·uary, thi8 year , and it is look-
ing 8outh on Cong·rei-;s Street, midway behveeu 
the block. 

Q. _No,v, wnl you please put a ma1·k on t11e map 
showing where yonr camera was? .A ... 'l'he carneJ·a 
was about in front of No. 92, or a little beyond 
~nd it was facing in a southe1·ly dii-ection_, takind· 
111 the street and schoo] and l)Oth side 8 of the 
8treet. 

Q. Now, will you please mark that CS-5? A 
CS-5. 

(Photograph marked Exhibit S-5.) 

:w 
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Q. 1 show you the lefthand side of this photo-
graph and ask :you what those buildings are shown 
therein and where they correspond with the build-
ings on the 1nap? A. '!1he first building ·with the 
street Jight pole on it, is No. 92. The next one 
iu front of the tree is 94, 96 and 08, and so on 
clown. On the opprn,ite side the building to the 
1·ight is No. 94. It is a brick building. 

Q. It shows the school building in the distance 
on your right? A. Yes, the school building and 
the Jot. 

Q. Now, I show you another photograph and 
ask you if you took that and when? A. I did. It 
·was taken on Februa1 ·:y 2nd. 

Q. Now, ·will you please put the same kind of 
20 a mark, showing the place the camera stood and 

the direction it was facing when this photograph 
·was taken? A. That was looking north on Pros-
pect street, from a point about fifty feet south 
of Lafayette street, and so 1na1·ked CS -6. 

(J. Now, does that photograph show the north-
erly or the westerly side of the school on Pros-
pect Street? A. Yes. 

Q. And does it also show back of that on that 
same side of Prospect Street a vacant lot? A. 

30 Yes. 
( Photograph 1narked Ex. S-6.) 

Cross exaniination by Mr. Bernhard: 

~- You have not told us ·what ti1ne of day you 
took these photographs? A. It was jn the n10rn-
1ng. 

Q. Do you happen to kno-w the day of the week? 
A. :Monday. 

40 Q. And there was some considerable snow on 
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th e ground, as indicated b Y the photog1·aph at 
that time'? A. Oh, yes. 

. Q. On that map is No. n3 Congress StJ·eet iu-
<hc:ated by the figure 93? A. Yei:;. 

Q. It is there? A. Yes. 
Q. It h; marked on the map? A. Yes. 

Cross exa,mination wcufoed by Mr. Abni .:::.zi. 

ERNEJ<S'[ A. D' AQUILI A, swo1·11 State. in behalf of the 

Dir ect ex amiria.tion by 1Wr. D)Aloia.: 

10 

(l \Y ei·e you in charge of th CJ . h . :!O 
Lad r of lVIt ., e lUlC of our 

y . Carmel at the corne1· of J.Vlc \Vhorter 
and East :Mechanic Streets, this db' dutino · the 
month of Januayv 1925'? A y · ' 0 

.; , · · eK 
Q. And ·with reference to the church itself 

' where did you 1·eside? 
Street. 

A. ~2 East :\Iechanic 

Q. And whe1e 
church buildinO'·> o· 
Street. 

is that with i·eference to the 
A. Alongside, east on .Mechanic 

Q. Alongside of the church? A 
side of the church. . Yes, along-

Q. N~w, across from the church, ou l\Iecha.nk 
Street, is there any building,•? A No b ·1d· . 

Q 
· · ' Ul 1ng · 

. Does the church practicall '-' f'1•ont F . St ? .; on 1 errs 
reet. A. On Ferry Street. 
Q. East Mechanic Street 

Street there at that point, at 
A. Yes. 

i·uns in to Ferry 
an angle , does it? 

Q. Fro1n the · d win ow of your i·esidence an<l 

::o 

JO 
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from the upper door step of your residence can 
you see towards F'erry Street? A. Absolutely, 
yes. 

Q. And likewise a person standing across Ferry 
Street, on the northerly side of Ferry Street, can 

10 
look across at your door step and your door and 
vour window? A. I can see both sides, east and 

20 
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west. . 
Q. Now, on or about the 27th of January, d:d 

you receiYe this envelope addressed as you see ~t 
here containing this lette1·? A. Yes, I seen tlus 
letter. 

Q. vVill you please tell us what you ~id w~t~ 
this letter and envelope after you 1·ecerred it. 
Did you read it? A. Yes. 

Q. Just what did you do with it? 

The Court: Did you give it to anybody'? 
'rhe "\Vitness: " 1 ell, I kept it for one 

day, until one of the trustees stopped to 
see me and I told him that it was--

' 
told him. vVas it Q. Never mind what you 

h 1. -~ A. That is what I counnunicated to t e po ice. 
wanted to tell you. . 

Q. You saw to it that the police got this letter'? 
A. Well, I gave the letter to the truste~. 

Q. ,vho is the trustee'? A. Joseph _Al v1. 
Q. Did you read this lette1·? A. Yes. 
Q .. "\Vhat did it say? A. Well,--

:Nlr. Bernhard: I object. I think that 
the letter speaks for itself and is the best 
evidence. 

:Nlr. D'Aloia: ,vell, we will offer it in 
a few moments. 

Q. Well, after you had gi Yen this first letter 
to the tn1stee of the church, did .von 01· did you 
not receive anothei-? A. Yes. 

Q. And I show you this envelope and a~k yon 
if that is the enYelope that you received and was 
that the letter in it? A. 11 hat is tJ1e letter. 

Q. Now, will you please iell the court and ju1·y 
-did you read this letter? A. Yes . 

Q. And what did yon <lo "·ith it? A. ,Yell - -

The Court: Did you give it to anybody? 
11he ,vitness: YeK 1'he fin.;t letter I 

advised the officer --

(,l. Now, \Va.it. Did you give this second letter 
to the police? A. Yes, I di<l. 

10 

Q. Now, subsequent to the 1·eceipt of the two 20 
letters and subsequent to your giving them to the 
police-after you l'eceived the two letters an(l 
after you had given both of them to -the police, 
was the1·e or was there not an an·angement ma<le 
whereby you were to deposit a packet at some 
sehooJ? A. Yes. 

Q. "\Vas the packet prep a 1·ed? A. Yes. 
Q. Did you go to deliYe1· the packet? A. Xo, 

I sent my assistant. 
Q. "\Vhat is his name? _A_. Gaetano li1sen·azza. 30 
(,l. Now , we1·e you present when your assistant, 

Fathe1· Fserrazza, left the rectory'? A. Yes. 
Q. \Vil] you tell what time in the morning that 

was? A. Just a few minutes befoi·e twelve. 
Q. ,vhat day of the week'? A. A few minutes 

before one o'clock. 
Q. vYhat night of the week , or what morning? 

A. I think the first Sunday in February. 
Q. And how did Father Fse1-rnzza leave? 

:Mr. Bernhard: I object. 40 



10 

20 

30 

40 

20 

L1 t A D'A _q,u,ilCtr-fo1· People-Direct. J!j rncs , L L. 

Q. In what way did he go, on foot or auto-
mobile? 

lVIr. Bernhard: l object to that ( argu-
ment) for this reason, that it does not yet 
appear that the defendant whom I. repre-
sent or the other defendants, are 1n any 
wa/ connected with the sending of ~hese 
letters, and until that does appear it is 
not 1naterial to this issue. 

'rhe Court: Overrule the objection. 
Defendant Cortese's counsel prays an 

exception to this ruling of the court. 
Exception allowed; let it be sealed, and 

it js signed and sealed accordingly. 

Judge. 

Q. How did Father Fserrazza leave, on foot or 
a utomolJile? A. ,v e ca11ed a taxi. 

Q. A taxi'? A. Yes. 
Q. Before the taxi was called did you prepare 

'th one? a packet in imitatjou of money w1 · any · 

}Ir. Bernha1·d: I object to that for the 
1-eason I haYe already sub111itted, and :for 
the purpose of the record it is not perti-
Hent to the h;sue and it is not binding on 
the defendants. 'rhere is no proof up to this 
time connecting the defendants with this 
case and no offer to, and for that reason it 
is immaterial. They are all objectionable 
for the same reason that this evidence is 
not material. 

:.Mr. D' Aloia : I will now state I will 
connect it later on. 

'rhe Court: I will admit that on the 

21 

Brnest A. f)'.'lqu ,ila~ for P eople-Dirr ect. 

theory that these matters will form part of 
the iRsue. 

Mr. Bernhard: I assume they do, but I 
must protect the inte1·est of my client. 
}Ia,r. I ask this , that iu the eYent thnt in 
my opinion there is no testimony betweeu 
this testimony an<l the <lefe,ulant will you 
entertain a motion? 

The Court: I will entertain ally motion 
you desire to make. 

:Mr. Abruzzese: I deshe to make a mo-
tion on the same line on behalf of the 
defendants Amistardi and Rizzo. 

11he Court: 'rhe same n1ling. 
Defendants· counsel p1·ay an exception 

10 

to this n11ing of the Court. 20 
Exception allowed; let it be sen led , and 

it is signed and sealed accordingly. 

Q. (Question 1·ead.) ,vhat is the answe1·? A. 
Yes, I did, in the afternoon. 

Q. I show you a packet and show you some 
binding to it, contents, paper, and some dollar 
bills. Is that the packet prepared by you? A. 
Yes. 

Q. What did you do with this packet at or 
about one o'clock on this Sunday morning when 
the taxicab came and in which }1....,'ather Fserrazza 
left? A. I gave it to my assistant. 

Q. Father Pserrazza? A. Father Fserrazza, 
yes. 

Q. vVere you close to this packet after you 
gave it to Father Fserrazza and when- A. I 
don't understand. 

Q. ,vhere did you see this after you gave it 

30 
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to Father Fserrazza and he got into the taxicab 
with it? vVhere did you next see it? A. I saw it 
in the hands of the policeman. 

Q. When? A. On the same morning. 
Q. ,i\That time? A. vVell, it was about half-

10 past one; not much later. 
Q. ,vhere was the policemen who had this? A. 

'rhey were in my house. 
Q. In your house next to the church on East 

}Iechanic Street? A. Yes. 
Q. And this is the package you recognize now 

that you had before and after which you prepared? 
A. Yes, sir. 

Q. Before parting with this packet, and before 
it left vour possession did you know the numbers 

.., ' 
20 of these dol]ar bills? A. Yes. 

Q. And did you put them down on a slip of 
pa per? A. Yes. 

Q. You have them? A. I think I 1nust have 
them. 

Q. Look for them, please. 
counsel paper.) 

A. ('Vitness handi; 

'rhe Court: ~rhere is no objection to the 
identity of the bills. 

Mr. Bernha1·d : No, not as far as Cortese 
is concerned. 

Q. Now, did you call that cab of your own 
initiative, or did you do it under instructions 
fi-om any one? A. Well, it was between 1nyself 
and friends in the afternoon and an officer. 

Q. ,vhat kind of an officer, was he connected 
with the police department? A. A detective. 

Q. So it was planned in the afternoon with 
40 your friends and the detective that this cab was 
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to come at one o'clock in the morning and your 
assistant was to take thi8 package to the 
Lafayette St1~eet school? A. Yes. 

( Cross examination waiYed.) 

GAETANO FSERRAZZA, sworn 1n behalf of the 
State. 

Direct examhw .tion by Jlfr·. D)A_loia: 

Q. On the morning of Sunday, the 1st of 
February were you the assistant to Father .. ' 

10 

D'Aqui11a at the Lady of Mt. Carmel Church? 
\ y 20 ..:1. . es. 

Q. And at one o'clock that morning did you 
leave the rectory in a taxicab'? A. Yes. 

Q. And at that time did you have in your pos-
session this package? A. Yes, I think this is it. 

Q. No-w, look at it. Do not think. Ti;; tlrnt H? 
A. It is. 

Q. Where did you go ,Yith that taxicab anrl this 
package? A. Supposed to go down to Pro8pect 
Sheet. 

:w Q. ,vhere did you go? A.. J went down to 
Congress Street. 

Q. Where, to what particular institution or 
building? A. There is a Public 8chool near 
Lafayette Street and CongreRs St1·eet. 

Q. Where did the taxicab stop? A. It stopped 
n t Congress Sheet. 

Q. If I show you a photog1 aph call ~·ou sho\v 
the part of the building in front of which ~·on 
i-;topped? A. Yes. right here. 

-IO 
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"I D' 'l · Indieatirw on Exhibit ... , 1·. out: u 

S-2 the doorway entering the school build-
ing 011 the Congress Street side near the 
northern1nost end of the 8C hool. 

10 
Q. ,vhen the taxicab stopped the 1·e ·what did 

yon do, if anything? A: I just got out of the 
taxi and I hat1 1ny package in my pocket. 

Q. You mean this package'? A. That _packag_e. 
Q. ,vhat did you do with it? A. I Just JaHl 

it down on the sidev,Ta lk near the building. 
Q. \Yill you please put a 1nark 8howing on this 

photograph where you laid the packag~? Did you 
o·o down there alone in that cab or did you haYe 
:nyone with you'? A. I had a policeman ·with 

20 me, a detective. 
Q. \Vas he sitting RO he 

or otherwise? A. No, sir ; 
the botto1n of the taxi. 

could be seen outside 
he was ]vina down in 

30 
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Q. vVho got out at the school, you or the 
detective? A. I got out alone. 

Q. And after you depm~ited the package there 
at this point you have indicated on the photo-
graph what did you do'? A. I returned back to 
the taxicab again a11d .. went back to the rectory. 

Q. You went back to the rectory"! A. Yes. 
Q. How long after that was H that yon_ sa,\· 

this package again? A. This iR the first tune l 
seen it. 

Q. Didn't you see it at the rectory? A. No, sir. 
(,l. You were not there ·when the detectiYes came 

in? A. 1 was, but I don't remen1ber seeing it. 
Q. :Now, I show yon a photograph, Father, · 

which is marked R-5, and it Rhows ilrnt Ni<le of 
the school? A. Yes. 

Gaetano Fszerrazza-for People-Cross. 

~- And it sho,~s that doorway that you haYe 
pointed out on the other picture? A. Yes. 

Q. And it shows a telegraph pole? A. Ye8. 

Q. Can you tell this jury whe1·e you placed 
the package nea1· that door with reference to the 
::,;hadow of that pole'? A. Yes. 

Q. \Vhere did yon pnt H? A. N ea1· the do01· 
where that building is there. ' 

Q. '\Vell, I mean ·with referenf'e to the i-;lrndow 
that wai;; ('ai;;t by the pole? A. lt wa::-; in the 
i-;ha<low 

Q. Did yon put it in the i;;lrndow? \ y J .. . i... eK 
did that pn1·posely, because I knew if anybody 
PH88erl by there tlrnt didn't know m1ything ahont 
it--

Mi·. Bernhard: I object. 
Mr. D' Aloia : He put it in the ~hadow. 
rrhe Court: The rest will be i;;h·icken ont. 
Mr. D'Aloia: The teleg1·aph pole whith 

he indic:=ttes is i;;hown on R-5. 

10 

20 

Q .. rrhe sidewalk, I notice, on the pic:tm·e whid1 
~' OU Just _had in you1· hand, the photograph yon 
Jnst lrn.d in yonr hand-l refe1· to ~-2-i8 free or 30 
~mow. It appear8 80 to you, doesn't it? ~"' v 

Q r{ :-:\.., .I. e8. 
. . ,lai;; the1·e any snow on the g1·onnd that 

night, do yon recaJI, on the Ridewalk? A. Yes, 
there was some. 

Q. Can you tell us how yon went from Yom· 
home or your house down to the spot ·where. von 
say yon put the package on the Ridewalk ,,;lrn t 
conrse you took? A. vVell, the couri;;e was fr~m the 
recto~y to l\tlc'\Vhorter Street, then to L:=tfaYPtte 
n nrl from Lafayette turned :i,nto CongresK . .H) 
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1 1 The Q. Let us see. Let us go a litt e s ower • 
rectory faces on Mechanic Street or on Nic-
vVhorter? A. On Mechanic. 

Q. And then right around the corner you go 
to McWhorter? A. Yes. 

Q. So when you left the rectory you went and 
turned to your right? A. Yes. 

Q. And you went down :M:c,Vhorter? A. 0 1~e 

t · ·ht block to Lafayette and then turned to s ra1g 1 
111v left and then .straight in Lafa~·ette Street, fl nc 

,I 

then turned in my left again. 
Q. One block? A. I think three blocks. 
Q. Then turned in your left again'? A. Yes. ? 

Q. Then your cab came to fl stop, didn't it• 
A. Yes. 

Q. Dhl vou direct its driver to stop? A. 

No, sir. . . 
Q. Did the cab stop on the sa1ne sule of Con-

aress Street where you placed the package, or WflS 
~t on the opposite side? A. No, where I pnt the 
package. 

Q. On that side <?f the st1·eet? A. Yes. 
Q. And yon got ont? A. I got out. 
Q. Now, . then, as you left, or after yon 1eft 

the rectorv on "Niechanic Street and proceeded 
down Mc ,vhorter and on through Lafayette to 
Congress, did you see any other taxi dose b.Y yon 
following in the sa1ne direction, or the same 

? ·A. No, J don't rerne1nber whether there course. 
was any or not. 

Q. Did you look to see? A. vVhile l was ther(~ 
I looked around to see if I could see anybody, 
but I couldn't see anybody. 

Q. Are you still located here in Newark, or a~·e 

40 
you located in New York'? A. I am located rn 
New York flt the prese11t time. 
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Mr. Bernhard: J would like to have the 
witness remain. 

The Court : Yes. 
Mr. D' Aloia: Father, will you please 

stay in court and not go a wa:v? 
'l1he Witness: I will stay here. 

PATRICK M. QUINLAN, sworn in behalf of State. 

Dfre ct e:ra,1ni11ation. by Mr. D'Aloia: 

Q. vVere you connected ·with the N ewm·k De-
tective Bureau on the n10rning of Peh1·nar.v 1st, 
1925? A. Yes. 

Q. And also on the afternoon of the <lay before, 
which was a Snturday, January 3h;t'? A. Yes. 

Q. And dirl yon go down to the rectorv of Our 
Lady of Mt. Cnrmel Church on EnRt Niechanic 
Street on Snndn:v morning Hhont one o'clock? 
A. Yes. 

Q. In ·what? A. A taxicn b. 
Q. "\Vhat part of the cab did yon otcnp,v '? A. 

The floor. 
Q. And who entered the cab nt the rect01•y'? 

A. The priest. 
Q. "\Vhich one? A. Father Fserrazza. 
Q. The last one that was on the stand? A. Yes. 
Q. And where did you go after he cHme into 

the cab from the rectory? A. ,vent down towards 
the school. 

Q. Well, where did the cab stop? A. On Con-
gress Street, alongside of the school. 

Q. "\iVhat did :vour fellow passenger do, Pather 
Fserrazza? A. He had a pHdrnge in hiR poeket 

10 
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and he took the package out of his pocket and 
got out of the taxicab and walked over into a 
dark spot and came back without the package. 

Q. Diel he get into the cab again? A. He got 
into the cab again. 

10 Q. Did you notice the cab drive away frmn 
there? A. The cab drove away, back to the 

rectory. 
Q. What street was that particular spot ·where 

the package was left by him? A. Congress 
Street. 

Q. How far is that particular school · building 
fron1 the church edifice on East :M.:echanic Street? 
A. How far? 

Q. Yes. A. I should judge a bont ReYen b]ocks; 
20 six or seYen blocks. 

Q. Now, ho\v did the taxicab proceed from the 
rectory of the thnrch to the sehooJ? A. I cou1d 
not ten you. 

- Q. Yon were down on the flo01·. That is nll. 

Cross examinatiou by Mr. Bernhard: 

Q. And when yon c:ame back after having de -
posited the package, or the Father having de: 
posite<.l the package, were yon sti1J on the floor'? 

30 A. Yes. 
Q. So yon don't know ·wlrnt conrsc the tnxi 

took then? A. No. 
Q. "\Vere you in the taxi ·when it arrived on the 

t.rip out to the rectory; did you engage the taxi? 
A. No. 

Q. ,vhere di<l yon · boar<l it'? -A. At Police 
Headquarters. 

Q. ,vhat taxi was it? · A. A Yellow taxicab. 
Q. ,vas it pretty good? A. ,ven, it was nJl 

40 
right. 

I-l"C::.\IBER'l" BF. ,RARDI, sworn in helm lf of the ~tnte. 

Dfrect e:ramination by JJ!Jr. D' 11loia: 

Q. In Jnnnary of this ye:n·, were you attnehefl 
to the Newark DetectiYe Bm·em1? ' I ~~.1.. wns. 

. am. Q. And sti1l are? A I 
Q. Do you remembrr being assigned to a case lO 

where Father D'Aquila, rector of the Clnuch of 
Our Lady of lVIt. Ca rrnel, ha<l receiYed two letters? 
A. I do. 

Q. And did yon get the letters? A. I <lid. 
Q. Are thei:;e the letters that ·were o·iven to yon 

by peo~~e con~ec-ted with the church bfor the ;nr-
pose of 1nYestigating? A .. TheY nre. 

Q. Now, do ) ' OU read Itn1i;n or English? A. 
I do , both languages. 

Q. These letters m·e in English or ItnJin 11? A. -
20 

In English, bi-oken English. 
Q. I want to can yom· nttention to this ex-

pression, right here towar<l the end, "Next Snn-
da)·, if y011 don't come to we tnke yom· skin 
first''-- · 

Mr. Bernhnrd: T object to this qnes-
tion for the reason that the Jetter from 
which ihe Prosecutm· 1·ends is not in evi-
dence. :10 

The Court: Snstain the objection. 
Nf1·. D'Aloin: I will withdravi r the Jetter 

for· the time being-withdrnw the qneRtion. 

Q. :Now, what did yon do nfter YOU o-ot the 
Jetter? A. I got the Jetter on .Jan~rnrY ~9 as-
Nigned to me from Lieutenant I{uhn,· and on 
,Jannai·y 31 I 11 d t . , ca e a the 1·eeto1·.v of Father 
D'Aquila. 
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Q. Did you 1nake plans about going an.nvhere? 
A. I didn't on the first Jetter. 

Q. Did you afterwards? A. I did. 
Q. Do yon ren1ember the 1norning of the Sun-

day of February 1? A. I do. 
Q. ,vhere were you placed, or where did you 

stay? A. In the alleyway of 96 Congress Street. 
Q. Now, how is that place situated with refer-

ence to the school, the Lafayette Street schooJ ; 
point it out on the map? A. It faces the empty 
lot in the rear of the school, about the center. 

Q. It faces the empty lots in the rear of the 
school ·which run out to Prospect Street? A. Yes, 
about the center. 

Q. I show you a photograph, which is E:xhibit 
S4. vVill you point out the buiJding there, or the 
buildings, on each side of the alley where you 
were stationed? A. Yes, the largest building, 
three-story building. 

Q. ,vhich one, the first one? ,v ill you pl ease 
describe that building? ,vhere is the alley, be-
tween that building and the next one? A. Yes. 

Q. Put a letter "B" there above that alley, 
which is your initial. Now, as you were in that 
alley, ·will you kindly tell the jury what you saw 
first and then what _vou did about one o'clock? 
A. rrhe time was about 1 :06 A. NI. 

Q. ,vhat did you see? A. I saw three 111en 
approaching the lots fr01n the Prospect Street 
Ride. 

Q. Now, will you please take this pointer? Yon 
have marked on the photograph the alJe~r wherein 
you were stationed. Now, will you please 1nark 
oll that diagra1n? A. This is the alley. 

Q. :Mark that "B" to correspontl with the photo-

Fl 11mlJcrt Bcranri-foJ' People-Direct-. 

graph. Now, take yon1· pointe1· as vou are tellino-
• u h 

the Jury 'what you saw, the men and the direction 
they came from. A. ,vhile I was standing there 
I had the alley door open and I saw three men 
come from the point where [ am pointing. 

The Court: " There is that? 

Q. vVhere is that'? A. That is Congress Street. 
Q. Is that the northwest corner of the lots? 

A. The northwest eorner of the lots. 
Q. As you have you1· pointer there, I show von 

this photograph S2. Can you see that point ;,on 
are pointing at on the map on tlrnt photograph? 
A. I can. 

10 

Q. '\Yhere is it? Just mark it with n penc:il. 2o 
l:,; that it? A. Yes. 11here iR a small fence there, 
leading into a small house. 

Q. Now, what dirl you see the three men that 
ca me ::n·ound tlrn t corner into those lots rlo if 
anything'? A. Three men earne traveling :-;;nth 
011 Prrn,;pert Street and t he_v crosserl over to the 
lots anrl the.,· reached as far ns the frnre in the 
renr of the eenter of the school. 

Q. I~ that a fence?. L\ It · f ... 1... 1s a rame fenre. 
q. ,Ylrnt happenrfl there? A. ~rhe,v stopped 30 

there fm· ahont ten or fiftren :-;econtls. 
0. YeR. A. Tl1en a "' l l .. 1.1an, w 10m ater T knew, 

that is, Falzano--
Q. One of the men rlid what? A. One of the 

men left the two otherR and he Rta rted down east 
along t~1e wall in a rreeping · like manner, creeping 
np against the wall. At the same time the other 
two 1~en proceeded in the Raine direction, out 
brenkrng nwn.v from the building anrl going out 
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into the lots. They were wa1king at a distance 
of about three or four feet apart. The man that 
I later knew was Falzano, when he reacherl this 
corner---

Q. You mean the man ·who was c1·0eping a1ong 
10 the building? A. Yes. 

Q. ,vhen he got to that corner what did he do? 
A. ,vhen he reached the northeast corner of the 
school he turned south on Congress Street. At 
the same time the other two men ,vere a bont 
twenty-five feet away fron1 the wester]) r sidewalk 
of Congress Street. 

Q. They ·were in the lots? A. Yes. Fahano 
went here to the en trance. 

Q. Yon mean the man ,vho crept along the 
20 building went to the school entrance? A. Yes. 

Q. Then what happenerl? A. He picked np a 
package. 

Q. Did yon see tlrnt package left there? A. 
I did. 

Q. By whom was the p:,ckage left there? A. 
By Father Fserr:,zza. 

Q. Diel you see him get ont of the taxic:,b? A. 
I dirl. 

Q. And did yon see him rleposit a p:,clrnge there? 
~rn A. I dirl. 

Q. Now, when ~·on saw the 111an ·who crept along 
the w:,11 of the school anrl then along on Congress 
Street :,nrl come to the point ,vhere the packet 
was and picked the packet up, what dirl )Ton do? 
A. At th:,t time I had alread.,· left the alley. I 
left the alley when the m:,n ,vho · was creeping 
along the wa 11 harl tnrnerl the corner, Rnd I ran 
into the lots and I ordererl the two men to hold 

,IO up thrir lrnnds. 

Hum bei·t Bera l'di- for Peopfr-flirert. 

Q. The two men in the lots? A. The two men 
in the lots, which they did. 

Q. Then what happened'? A. ".,.ell, I grahl>ed 
Hizzo arnl t1w otlw1·· ma11 b1·oke :,w:,y from me. 

Q. You gr:, bbed Rizzo, one of the two men in 
the lots? A. Yes, and the otlirr man broke awn) · 10 
from me, running north on Congress Strret. 

Q. The other lnan b1·oke away running north on 
Congress Street townrd Ferry Street? A. Yes. 

Q. " rhat rlid yon rlo next'? A. I grabbed Rizzo 
by the back of his eo1lar RlHl I rl1·agged him out 
to the sidewalk. 

Q. I~ Rizzo the man on trial? A. He is. 
Q. The fourth man from the fin;t? A. He is. 

As l got to the sirlewalk li"'alzn no was coming 
baek walkhig north on Congress Street. 20 

Q. " That did he ha Ye, if an.Ythi11g, in his hanrl '? 
A. Unde1· his left arm he harl a package. 

Q. ,vha t did you do then? A. I ordered him 
to throw his hands up. As I said, "Hands up, " 
he said, "I have my hands up". 

Q. Then what? A. I said, "Put your hands 
np, I am a police officer". I-le said, "I haYe rn:v 
hands up". I said, "If yon don't put your hands 
up I will shoot you". 

Q. Then what? A. Then he shot me in the :w 
right side. 

Q. ,vhat did you do? A. I returned the fire. 
As I returned the fire I heard Falzano remark, 
"Oh", and then he dropped the package. 

Q. " ' hat did you do'? A. I continued firing 
three more shots and Falzano dropped the pa tk-
age and ran out in the street. 

Q. vVhat did you do in the meantime? A. 
Rizzo was trying to break awa,v from me and 
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he fell over the snow bank. ,vhile lying there 
in the street scuffling with Rizzo, Falzano fired 
two more shots at me and I returned the shots. 

Q. Then what? A. Rizzo got up and then 
grabbed my finger in his mouth. 

10 Q. Rizzo did? A. Rizzo did. 
Q. vVhich finger? A. My right thumb. 
Q. ,vhat happened then? A. ,v e got back to 

the side-walk. In the 1neantime 'fortoriello and 
li'letcher had got there and 1'ortoriello anu 
Fletcher-and 'fortoriello started firing at li"'al-
zano and Falzano kept on running to a distante up 
in front of !l2 Congress Street. 

Q. '' ' hich is the house immediately north of 
the school next to the Jots? A. It is the last 

20 house shown on the 1nap. 
Q. On the downtown side? A. Yes. 
Q. ·\:Vhat happened then? A. Here is where 

Falzano stopped. (Illustrating.) He dropped 
in front of this house, and Tortoriello jumped 
on him and took the revolver. 

Q. ,vho took Rizzo'? A. Rizzo and I had finally 
got about twenty-five feet in the lots and Detet-
tiYe Fletcher came running up to me and seeing 
that I had the gun up against Rizzo's face he 

:rn struck Rizzo on the head with a blackjack. 
Q. And he took Rizzo? A. No, he didn't take 

Rizzo. 
Q. What did you do? A. He let go of my 

hand. 
Q. Who? A. Rizzo. And I struck Rizzo on 

the head six or seven times. 
Q. Rizzo had your right thumb in his 1nouth? 

A. Yes. 

40 
Q. And the gun was up against his face? A. 

Yes. 
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Q. And Fletcher had. hit him ·with a black-
jack to make him let go of your thumb? A. Yei-;. 

Q. ,vhat happened after that? A. ,vell, Rizzo 
was lying unconscious on the sidewalk, and I left 
him there on the scene and. I went to the fire 
house and I told the firemen T was shot. 10 

Q. " ' here did. yon go then'? A. 1'o the City 
Hospital. 

Q. How long ·were yon there? A. Twe]n.1 
days. 

Q. Did you know Falzano before thi s night? 
A. I did. 

Q. Did he know yon? A. He did. 
Q. Up at the hospital did you see Fa lzano 

after you were taken there? A. I did. 
Q. Did yon speak to him? A. No. I was un- 20 

dressing at the time and they brought Palzano 
right after that, and as Ji"'alzano got in the re-
eeiving room he said to 1ne--

l\1r. Bernhard: I object. 
The Court: Sustain the objection. 

Q. Do you know what Falzano 's condition wa~ 
at that time? _"\. Ile was shot. 

Q. You don't know anything else? You d.o 30 
not know whether he was n1ortally shot, or any-
thing of that kind? A. :Mortally shot? 

:Mr. Bernhard: I object to that. 
l\tlr. D' Aloia : I ,vill not press it. It is 

imn1a terial. 
Mr. Bernhard: Then will you move it be 

stricken out? 
Mr. D'Aloia: Yes. 
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Q. How long were you confined to the hos-
pital? A. ~rwelve days. 

Q. ,vhat happened to Falzano? A. He died. 
Q. ,vhat was extracted from your borly, if any-

thing? A. A .38 calibre bullet. 
10 Q. Fro1n what part of your body'? A. Unrler 

mv ri o'h t breast. ~· t, 

<1ross e.r r11winatio11 by 1lf.1·. A ln·H.z:-j: 

Q. Ho-,v long a time was it fr0111 the time 
Father Fserrazza deposited the package until you 
saw the three men coming fron1 the corner of 
Prospect Street? A. No n1ore than ten n1inutes. 

Q. And during the whole ten 1ninutes you 
:!0 were in the alleyway? A. I was not. 

Q. ,vere you not in the alleyway when Father 
Fserrazza deprn~ited the package? A. I was not. 

Q. ,vhere were you then? A. In the fire house, 
No. 4, corner Congress Street and Lafayette 
Street. 

Q. And ,v hen did you go to the alley? A. 
About two 1ninutes before the three 1nen got on 
the scene. 

Q. Could you distinguish their features as they 
:w ca1ne across the lots? A. I did. 

40 

Q. Now, when you got into the alleyway did 
the door open inwards or outwards towards the 
street? A. Inwards. 

Q. And you crossed the street and you did go 
to Falzano, did you? A. I didn't. 

Q. You went to the two men in the lot? A. 
Yes. 

Q. So that you practically passed Falzano on 
your left? A. I didn't pass Falzano at all. 
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Q. ,ve11, wasn't Fahano on the side ·walk at 
the time? A .. Yes, but he was away from me. 

Q. Yes, to your left, as yon went into the Jot~, 
isn't that true? A. Yes. The reason for me 
doing that--

Q. I don't want to know your reason. Now, 10 
as you passed him , Falzano was on :your left and 
you were facing west? A. I ·was. 

Q. How far was Falzano to your left when 
you passed hiin to enter the lots'? A. Twenty 
feet. 

Q. And at that tiine you had already seen him 
pick up the package? A. I had. 

Q. ,vere the two men standing in the lots dur-
ing all the time that you were approaching? A. 
~rhey were. 20 

Q. ~rl1ey did not move as they saw you HJ)-

proaching? A. ~rhey did not move. 
Q. And the first thing when you got to them 

was to say, "Hands up", and up went their 
hands, is that right? A. Yes. 

Q. And you did not tell these two men who 
you ·were? A. I didn't. 

Q. And isn't it a fact, officer, that Rizzo got 
your thumb in his mouth after you had pressed 
your gun up against his face'? A. It is not n 30 
fact. 

Q. ,vhen dirl you first press your gun up 
ngainst Rizzo's face? A. At no time. 

Q. I thought you testified your gun was 11 

against his face. A. Rizzo grabbed my thumb in 
his mouth. 'rhat is how the gun happened to 
be up against his face. 

Q. I unden,tand you got aho1d of Rizzo. A. 
J did, with my left hand . 

40 



10 

:w 

41) 

88 

I-Iu111be1·t Be1·aFc'1'-for People-Cross. 

Q. And did you walk twenty-five feet from 
inside of the ] ots on Congress Street? A. I ra u 
out with him. 

Q. And he ran with you? A. Yes. 
Q. ~Cowards Falzano? A. ~rowards Falzano. 
Q. And as you were running you were push -

ing him ahead of you, ,vere you? A. I was. 
Q. So that when Falzano fired the shot Rizzo 

was practically between you and him? A. He 
was. 

Q. And when the shots were first fired, Rizz< > 

fell? A. He did not fall. 
Q. Did you push him down? A. I didn't. I-Ie 

tried to break a way on me and we fell in a 
struggle. 

Q. Tell us ,vhat you did. Did you duck when 
you heard the first shot fired? A. I didn't duck. 

Q. vV ell, did you stand? A. I stood there and 
fired three ti1nes. 

Q. And Rizzo stood there with you? A. He 
did. ~rhat was the ti1ne Rizzo was trying to 
break a way fron1 n1e when he saw the fire. 

Q. And at that tilne he was bet,veen yon a rnl 
Falzano? A. He was. 

Q. You held hiln, I suppose, with your Jeft 
hand? A. I did. 

Q. And with your right hand you pushed yonr 
gun ahead of his body and fired? A. I did. 

Q. Is that right? A. Not ahead of his body. 
I didn't have his body ahead of 1ne. I had i 1-
on the left of me. 

Q. I thought you said he was between you and 
11\llzano? A. Yes, he was, but I had hiln to the . 
left of n1e. 

Q. Didn't you put him between you and Fa l-
zano? A. I didn't. 

Ifumbert ; Bcrard1"- foJ' People-Cross. 

Q. And that is when he tried to break a,:vay? 
A . ,vhen the firing began he tried to break away 
from me and we fell oYer the snow bank. 

Q. And you both fell? A. ,ve both fell. It 
was very icy there that night. 

Q. " ' hen he fell you had already done ymu 10 
firing? A. I had. 

Q. And how many shots did ~·on fire? A. Six 
shots. 

Q. And it was after an of the six shots we1·e 
fired that both you and he fell, is that right? 
A. Right. 

Q. You had already heard Fa.lzano say , "Oh " ! 
A. 1 had heard. 

Q. Did he drop? A. He did not drop. He 
ran out into the street and, while we were ]ying 20 
out in the street, he fired two shots at me. 

Q. He fired in your general direction? A. In 
my general direction. 

Q. And how did he fire those shots, as he wa8 
running? A. He was standing there. 

Q. At what distance from ~rou? A. Four 01· 

five feet. 
Q. I thought you said he ran into the street"? 

A. "\Ven, we were both ont in the street at the 
time. 30 

Q. Both yon arnl Ji'alzm10 and Rizzo? /t. Rizzo 
and myse]f were lying on the ground and li'a 1-
zano was standing up. 

Q. ,vhen you hit him on the head with yom· 
gn n- A. 'f he :first shot. 

Q. ,vhen did you hit Rizzo on the head? A. 
Oh, after Fletcher had struck him. 

Q. After Fletcher had hit him with his black -
jack five or six times? A. One or two timef-;. 40 
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Q. And Rizzo was on the ground with you? 
A. No, he was standing up at the time. 

Q. I thought you said you both fell. A. Yes, 
but we got up and went back to the sidewn lk. 

Q. And it was then he got hit? A. Yes. 
Q. A .. nd after tlrnt yon hit hirn, is tlrnt right? 

A. I did. 

Cross exa1ninatiori by Mr. Bernhard: 

Q. Did I understand you to say-did you say, 
rather, in answer to one of :Mr. Abruzzi's ques-
tions, that you distinguished the three 111en when 
you first saw the111 coming across the lots? Dict. 
you n1ean to make such an answer as that? A. 
,v ell, in a way I did. 

Q. But you didn't know who they were nt 
that time? A. Oh, no, no. 

Q. But you we:re not in unifor111? A. I wns 
not. 

Q. You had an overcoat on? A. I did. 
Q. Do you recall whether or not you wo:re a 

cap that night? A. I ·wore a hat. 
Q. Sort of a felt hat, is that right? A. Yes. 
Q. And these two officers, of whom you speak, 

they were not in uniform, either, were they? A. 
'l'hey were not. 

Q. ,vill you tell us again just at what stage 
of the proceedings that you said for the first 
ti1ne, "I an1 a police officer"? A. The second 
ti me I called to hiln to put his hands up. 

The Court : That is Falzano? 
The ,vitness: Falzano. I called to Fal-

zano to put his hands up. 
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Q. :Now, up to that point had Tortoriello nnd 
Fletcher reached the scene? A. They were run-
ning down at the time. They ,vere coming down 
north on Congress Street from the fire house. 

Q. Had they passed the line of the building? 
A. They had not. 

Q. They did after that pass the line of the 
building so they would be observable from the 
open lots? A. At no time until after Falzmio 
was shot. 

Q. ':l1hen they did pass the vacant lot? 
Q. So that anyone in the vacant lot 

able to see them? A. Yes. 
Q. And they -,ve:re not in uniform? 

they were not in uniform. 

Rr-dirrd r.ra111i,11otim1 hy 1lfr. 1)'1lloia: 

A. Yes. 
would he 

A. No , 

Q. Did you take a good look at the second 
man, the man who was with Rizzo? The first 
two men, you say, you met in the lots when 
~·on walked across the street, to whom yon called , 
"Put up your hanct.s". One provect. to be Rizzo'? 
A. Yes. 

Q. ,vho was the other one? A. I didn't know 
the other one. 

Q. ,v ell, did you see his face? A. I dict. n 't. 
Q. Do you know whether he was tall or short'? 

A. I-le was about the size of Rizzo. 
Q. Both men were about the sa1ne size? A. 

Both about the same size. 
Q. Did you look at his face to see ·whether 

he had a mustache or ,vas clean shaven? A. I 
did not. 
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VIC'I0R A. T0RT'ORIELLO) sworn 1n behalf of the 
State. 

Dfrect examination by A11'. · D) Aloia: 

Q. Were you attached to the N e,vark Police 
Department in January, 1925? A. I was. 

Q. Also of the Detective Bureau'? A. Yes. 
Q. Were you on this investigation of these let-

ters received by Father D' Aquila with Detective 
Berardi? A. Yes. 

Q .. On the morning of February 1, at about 
one o'clock, where were you stationed? A. In the 
fire house, corner Prospect Street and Lafayette 
Street. 

Q. Prospect or Congress? A. Lafayette and 
Congress. 

Q. Now, ·will you tell the jury what happened 
about one o'clock that you saw? A. At about 
iive minutes after one-after the taxicab with 
li'ather ]?serrazza had gone to the school build-
ing and the lots, while in the fire house, after 
the taxicab had left, I saw Detective Berardi, who 
was in hiding in the middle of the block, between 
the end of the lot and the corner of Lafayette 
Street, I saw hin1 rush out and, as he did, li'letcher 
and I rushed out of the fire house. 

(l And which way did yon run? A. Rnn north 
OH Congress Street. 

Q. On which side of the street, on the school 
Hide? A. On the ·school side. 

Q. Now, as you approached the end of the 
school building-now, look at this diagra111. You 
cmne out of the fire house here? A. Yes. 

Q. And ran across Lafayette Street? A. Yes. 
Q. And you ran along this sidewalk where the 

40 :-whoo] building is? A. Yes. 
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Q. AH yon appYoached the end of the school 
building, what did yon notiee, if anything? A. 
"\Vell, aH 1 approached the end of the school build-
ing--

Q. You mean before you reached it? A. Before 
I recalled the encl of the Hchool building I heard 
a shot. That wn~ vd1e1°e the girls' enti-ance is. 
I heard a Hhot. 

Q. Now, what eh;e did yon notice? A. And I 
saw Bei·atdi and the man who was identified now 
a 8 Rizzo wrer-;t ling. 

Q. You mean the.v ·we1·e clinched? A. Yes, at 
the end of the 8Chool building, about fifteen feet 
nw::i.y f1·orn the corner of the school building. 

Q. Did ,von see anybody else there? A. I snw 

10 

a man in the st1·eet who wns tiring towa1·d Berm·di. 20 
1 took my gun out. I had the gun in m,v hand 
and 1 started firing at him in the street. 

Q. Y 011 fired at the man ·who wa::; firing at 
Berarcli '? A. Firing at Berardi, and he stopped 
fil-ing nt Be1·ardi and fired three shots at me. 
I \Yent to,Ym'd him. He fell befm·e l got thel'e, 
~till ·firing. 

Q. -YVhere was he when he fel1 '? A. 1-le fell 
abont se-venty-iiYe fret awa_,, from the corner of 
the building. 30 

Q. Ont on fhe street 01· on the sidewalk? A. 
Ont on the Htreet, about !·en feet away from the 
c1nbHtone-a hont :fifteen feet away from the Clnb-
stone. 

Q. In the mi<ldle of Cong1·ess Street? A. Yes. 
Q. Afte1· that what happened? A. ,vhile he 

was still fil-ing I went right after him. I took -
while he went down I took the gun · off hiin and 
I asked him, I said, "vVhat are you doing here?" 

Q. 'rhe dead man? A. The dead man. 40 
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Q. ,v ell, you said something to hi1n and he said 
something to ;you? A. Yes. 

Q. ,vhat did you do after you talked to hilu ·? 
A. I sent hiin to the hospital. 

Q. Did you take anything fro111 him? A. Yes. 
Q. \Vhat? A. I took the gun away frmn him. 
Q. What else did you do? A. I sent the man 

to the hospital and then went toward the build-
ing. I picked up a package "\V hich had been 
placed there by the priest. 

Q. You knew it was going to be placed there? 
A. I don't remern ber-I had. I knew the pack-
age was going to be placed there. 

Q. No"'v, did you pick . up this package'? A. 
Yes, with Fletcher. 
, (~. Pletcher was with you? A. Yes. 

Q. 'l'hat was after J?alzano had been sent to 
the hospital? A. Yes. 

(~. Now, will you please tell us, looking at this 
photograph, where that package was when you 
picked it up? A. Right here, on the side of this 
last window. 

q. Will you put a mark there? You put a 
1nark there, whe1·e you say you picked it up. vVas 
it on the sidewalk. A. Right close to the build-
ing, on the sidewalk, or about the 1niddle of the 
side ·walk. I better make it with a pen, because 
there is no 1nark there with a pencil. 

Q. Put a little square there indicating package. 
Is this the package? A. That is the package I 
picked up. 

Q. Where did you go with it after this episode? 
A. ,vhy, after this we went to Mechanic Street 
to Father D' Aquila's place. 

Q. ~ There has it been all this time? A. vVhere 
who has been? 
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(l. ,Yhe1·e has this been? A. In my possesRion. 
Q .. Until when? A. Until about :fiYe o'clock 

that same morning , ·when I lrnnded it 0Ye1· to 
Detective Giuliano. 

Q. Of the Prosecntor'H office? A. Prosecutor's 
office. 

(l. \Yhat did yon do with the revolver that you 
took from 1;-iaJzano? A. Why , I put it in my 
pocket until I got to headquarters and then I 
marked the bullet and the gun for identification. 

Q. I-f mv mauy shells? A. The1·e was five empt,v 
shells and one unloaded shell. 

Q. You mean five or four? A. vVell, four or 
fl.Ye. I know there ,vas one shell which was not 
exploded. 

Q. 1 s tlrn t the pistol? A. Ye~. 
Q. Diel yon mark it? )._. Ye~-. 
ci. Did yon ma1·k the she1Js? A. Yes , I did. 
Q. Look at those she11s. Are those the shells? 

A. Yes. 
Q. \\'"lrnt did you do with the empt~ · shelh; and 

the loaded shells which yon marked with the 
piHtol? A. r also handed them over to Detective 
Oinlia110 of the Prosecutor's offic·e. 

01'088 (':J.·armination by 111.r. Abruz z i: 

Q. ".,hat time ,lid yon get to the fire house, 
~1.r. 'l'ortorie11o? A. Abont five minutes to one. 

Q. And ·who was with you"? A. DetectiYe 
li 1letcher. 

Q. Just the two of you"? A. Yes. 
Q. And yon remained in the fire house? A. 

Detective Fletcher and I remained in the fire 
house until we sa-w Berardi move. Then we moved. 

Q. vVasn't Be1·ardi at the fire house when you 
g-ot there? A. First he was, yes. 

10 
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Q. I-le was there? A. First be was, when we 
got there. 

Q. I-low long did he remain in the fire honse'? 
A. I-Ie remained there about two minutes. 

Q .. Arni then you saw him ·walk away'? A. :Xo, 
I didn't see him ,valk away. 

Q. vVhat were you doing in the fire house when 
Berardi left? A. ,vhat were we doing in the 
1il-e house'? 

Q. Yes. A. vVhY we were-to see whether the 
•.) ' 

package--
Q. ,i\T ell, didn't you see where Berardi walked 

to'? A. Certainly I did. 
Q. ""\Vell, that is ,vhat I asked you. A. Cer-

tainly. 
Q. And were you there ·when Father Fserrazza 

left the package, were you at the fire house? A. 
No, I wasn't at the fire house at the ti1ne. 

Q. So that you did not see Father Fserrazza 
leave any package anywhere? A. I seen the taxi-
cab co1ne there --with Father Fserrazza, turn the 
corner, and he ca1ne right back again. 

Q. I thought you said you didn't see Father 
Fserrazza. A. I said I sa-w Father Fserra.zza 111 

a taxicab going over towards Congress Street. I 
was not in the fire house at the time. 

Q. What is that? A. I was not in the fire 
house at the time. 

Q. All right. Now, where were you'? A. I 
was at the corner of Prospect Street and Lafayette 
St1·eet. 

Q. That is the block west of Congress Street? 
A. Yes. 

Q. And what corner of Prospect Street and 
Lafayette Street were you at? A. In the south-
west corner. 
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Q. Southwest corner of Prospect Street and 
Lnfayette Rtl'eet? A. Yes. 

Q. And ·were you alone or with Officer F]etrher'? 
A. I was ,dth Detective Fletcher. 

Q. DetectiYe Fletcher? A. Yes. 
Q. vVere yon rjght on the corner or rn hiding? 

A. We were hiding. 10 
Q. And as the taxic:=i b bearing Father Fser-

razza rarne down east on Laf:=iyette Street--
A. Yes. 

Q,. --you saw jt make the turn north on 
Congref.1s Street--- A. Yes. 

Q. 'rhat is right? A. Yes. 
Q. And did yon start from the place where 

yon were hiding at the corne1 .. of Prospect Street 
:=irnl L:=if:=iyette St1·eet after the taxicn b nrnde the 20 
h11·11 on Cong1·ess St1·eet'? A. Xo immediately 

ft 
' . 

H e1·. 
Q. Immediately afte1· that? A. After the taxi-

cab turned. 
Q. On Cong1·ess Street? A. Yes. 
Q. Then ~'on and Officer Fletcher started to 

w:=ilk east 011 Lafayette Street, is tlrn1- 1•jght? A. 
Yes. 

Q. On the so11the1·ly side of Lafayette Sh·eet? 
. .:\ .. Yes. 

C'. A11<l ,·011 ffOt t tl fi l t . b , o . 1e ire 10nse and you 
walked jn there? A. Yes. 

Q. ~\mt yon renrnined in the fire honse? A. 
\Ye 1·ernajned in the fire honse. 

Q. Dhl ~·on see the taxicab come back? \_ 
Yes. .E • 

Q. But yon didn't see Father Fser1·azza leave 
any package anywheres? A. No. 

Q. :X ow, you s:=iy yon sfarted from the fire 

30 
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house aR vou saw DetectiYe Berardj JeaYe the 
" 

alleyway, is that 1·ight? A. Yes. 
Q. How far had he gotten into Congress Street 

when you left the fire house? A. "'\Vell, I conl<l 
not say. I-Ie had started and I ,vent right on t. 

10 I knew there was something doing and I went 
right out. I didn't take notice where Berardi 
would be, but I seen him go out and T knew there 
wa:-; something doing then . 

Q. So he had practically crossed tbe street 
when you left the tire house'? A. No, he had 
not t1·ossed the street yet. 

(l vYhere were ,you when yon hea1·d the shots 
fi1·ed? A. I wai:, pretty near where the boys' 
entrante is on Congress Street. I could not tell 

20 _ you just where I ·was, because I was running ? bnt 
I was about there. 

Q. I-low far is that boys' entrance fron1 the 
girls ' entrance? A. Oh, I imagine fifteen, twenty 
or twenty-five feet. I don't kno,v . I conldn't 
tell you. 

(.l, You do not re1nember? A. I do not kno,v. 
(~. Did you see the flash of the gun of that 

first Rhot? A. I certainl,y did. 
Q. And that first shot was fired by Detective 

30 He1·ardi? A. It was fired towards Berardi. 
(l You saw the tiai:,h '? A. I certainly did see 

the flash. 
Q. And how many shots did you see fired 

towards Berardi? A. I don't know. 
Q. Before you got out to the street? A. I 

don 't know how many shots he fired towards 
Berardi. I kno,v--

Q. Can't you tell us whether there were one, 
two or three? A. I don't know. There were 

40 
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quite a few shots tired thei-e, and I stm ·ted to 
fi1·e myself. 

(~. vrhe1·e \\·as that lllall tlrnt YOU Ha\\· ·ffrj,}O'') 
• h' 

A. I saw him in the street. 
Q. 'rhat wns the fi1·st place you seen him? A . 

'l'lrnt wm,; the fii ·:-;t time I :-;een the man. 
Cl So that fr01n the time you were running 

f1·0111 the th·e house to where Detective Berardi 
wa:-; you did not see that man on the sidewalk 
at auy time? A. :Xo, I didn't. 

Q. ·vvheu you got to where Detective Berardi 
was he> was in the snow bank? A. I dtdn 't get 
anywhe1·e near DetectiYe Berardi. l was fifteen, 
twenty 01· twenty-five feet fi·om wliere Ber:u·di 
was. 

10 

Q. lu the i:,ti·eet, were you'? A. o, l was on 20 the f:ddewalk at the time. 
Q. "'\Yell, fifteen, twenty or twenty-five feet that 

.rou say you were away from Detective Berardi, 
that was in a southerly direttion towa1·d the fh-e 
honse, isn't that ti ·ue? You were about fifteen 
or 1 we11t_y feet h i Congress Street in a southe1·ly 
direction from where Officer Berardi was? \.. 
Yes, l ~was nu1ning _ toward Be1·ardi. 

(1. :Xow, at that point you we1·e on the f;jde-
walk? A. I was. 

Q. And Ro was Office1· Pletche1··? A. Fletd1er 
was 1·ight behind me. 

Q. Right behind ,rou? A. Yes. 
Q. And then did you leaYe the sidewalk to 

go in to the street? A. Yes. "'\,Vhen the man 
started to fire at me l started to fire at him and 
followed him in the street. 

Q. In the street? A. Yes. 
Q. 1-f ow many shotR did yon fire? A. 'l'hrec 

:w 

Rl1ots. JO 
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Q. What distance were ~-on from hiln? A. 
vVell, I 1nust have been fifteen or t,Yenty feet 
distant fron1 hiln when he fired at me. 

Q. And then you saw him fall? A. I f;aW 
hi1n fall. I was about five feet away from him 

lO when he fell. 
Q. When he fell? A. Yes. 
Q. And after he fell, how many shots did he 

fire? A. vVho? 
Q. li'alzano? A. He didn't fire any shots after 

he went down, because I got rn,v knees on top 
of his neck and grabbed the gun. 

Q. All right. Up to that time you h~d not 
said a word, fro111 the time yon started from the 
fire house? A. No. 

20 Q. The first time you said anything to hi1n 

40 

was you took the gun away from him and he 
was down? A. Yes. 

Q. You were not in uniforn1? A. No. 
Q. Did you have au overcoat on? A. Yes. 
Q. Did you have a cap or felt hat on? A. I 

had a felt hat. 

(At this point the Court takes a 1·ecess 
for one hour.) 

AFTER RE:CESS. 

2 P. M. 

Cross exa,1nination by Mr. Bernhard: 

Q. Mr. Tortoriello, as you left the engine house 
and went do-wn towards the far end of the school 
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building, did you pass the gii-h.;' entrance befo1·c 
yon passed the boys' entrance? A. No, you hav e 
got to pasR the boy:.;· euti·nnce before you pas8 
the girls'. 

Q. Then the girls' entrance was last? A. Ye8. 
Q. 'rl1en it was near the girls' entrance that 10 this package was placed'? A. '\Vell , so I nnder-

stand. 
Q. But you didn 't see it? A. 1 didn't see whe1·e 

the package was left. 
Q,. \Yhe1·e uid you pick it np? A. I picke<l it 

up by the Inst window. 
(1. Bnt within the lines of the building'? A. 

'\VeU, within a few feet , about two feet of the 
building. 

Q. You mean f1·om the i,dde of the b11ildii1g'? 20 
A. Yei-i. 

Q. \Vas that as you we1·e running along to 
help l\tlr. Be1·ardi? A. No, that was afte1· J 
picked the package, after 1 had sent Pnfaano to 
the hospital. 

C.l, That nm,wers the question. A. I want to 
explain to ,Yon. 

Q. Oo ahea<l. A. Just as soon aH people began 
to come around there l told the offi.ce1· not to 
allow an~,·olle to come the1·e, i-;o the package wa~ 30 
there, it 1·emai11ed there. 

Q. So that ,Yas where you pkked it up? A. 
Yes. 

Q. You were at the engine house he1·e, we1·e you 
not'? A. I was. 

Q. And if I remember right--

Mr. D' Aloia: There is a "B" between the 
house. 

J\ifr. Berllhard: Oh, yes, thank you. 40 
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Q. And 1\{r. Berardi was here? A. ,vell, he 
was in one of those houses. 

Q. Well, somewhere there. You saw him go 
outside? A. I did. 1 saw Berardi when he eorne 
out on the sidewalk. 

10 Q_. Yon think he cmne ont on a walk? A. Yes, 

20 

40 

he came across. 
Q. But you came on a run? A. Yes. 
Q,. ])id he start to rnn as you ·were running 

clown the street? A. T don't know whether he was 
walking or running. J couldn't say. I know 
this, just as soon as Be1·ardi was seen Fletcher 
and I started on a run toward ·where he was. 

Q. Ride lJy side, you and Fletcher? A. I think 
Mr. Fletcher was behind me. 

Re-direct e:r(nnination by illr. lY Alofrt: 

Q. As you came running up, what was said? 

)1r. Bernhard: I object, because it does 
not yet appear that he was there, and he 
has not been identified. 

The Court : ,v en, if this answer will 
bring testimony as to the statements of 
anyone of the defendants, I will permit it, 
subject-I will tell the jury that it does 
not bind any other man than the man 
against whose statement it would affect. 

A. I heard Detective Berardi say, "Hands up, I 
an1 a police officer". 

Q. Then you heard a shot? A. And then a shot 
came. 

Q. And you fired some shots·? A. I fired three 
shots. 
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· Q. And then you went to one man who was fall-
ing down? A. ,ven, I was running toward him. 
He ,vas firing at me and I was firing at him. 

Q. Before he fell down and before you had him 
removed to the hospital, ,vhat was said then? A. 
T asked him what he was doing there and he said, 
"r cmne he1e to get ten thousand dollars with 
Cortese". 

~fr. Be1·nha1·d: I rnoYe that the answer 
be stricken out. 

The Conrt: vVho said that? 
':l1he vVitness: The dying man. 
':l1he Court: I wilJ say to the jury at 

this time th:=it so fa1· as tlrnt havin(Y anv n • 

10 

effect on C01·tese as not-yon will disregard 20 
it so far as it affects C01-tese. 

Mr. Aln:uzzi: I think tlrnt same ruling 
applies to the other two defendants. 

The Con rt: The same ruling. 

Q. Shortly after that difl yon go to Cortese's 
horn-1e '? A. I did. 

Q. I-low long after"? A. ,¥ell, it must have 
been an hour nfter. DetectiYe Giuliano came down 
l'rom headqlrn1 ters and he and I and lnetcher and ~O 
Colgar~ ; and seYeral othe1· officers went down and 
surrounded the house and went in the house. We 
had learned he was in there. 

Q. Did you talk to C01·tese '? A. No, I didn't 
haYe much to say to Cortese. I sea1·ched the third 
floor in his bnreau drawer an<l I got the revolver 
out. 

Q. Cortese was there'? A. Yes, he was in the 
house and he had his trousers on and his socks 
arnl his shirt, no hat and 110 c:oat, or an~'thing else. 40 
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Q. vVhat time was it? A. ""\Vell, it mnRt have 
been about three o'clock in the 1norning. 

Q. I sho-w you a pistol and ask you if you 
fonnd it do-wn in C01·tese's house, holster nn<i n 11? 

iO Mr. Bernhard: I object to that. It is 
not pettinent to this issue. 'l1here is no 
evidence that Cortese was there or had the 
revolver there at that time. 

The Cotnt: Sustain the objection. 
Mr. D' Aloia: I will say I ,vill consent 

to an of this being stricken out if I do not 
connect it up. 

':L1he Court: Why not connect it first? 
lVIr. D'Alofa: Because I do not care to 

20 call this ·witness back. Of course, if there 
is an objection I wiJJ do it the other way. 

:w 

Q. Did you ta] k to Cortese after finding the 
J)i8tol '? A. I did. 

Q. Did you ask hin1 if it was his? A. I did. 

)Ir. Bernhard: I object until I have an 
opportunity to exa1nine him. 

Oross exa-mfria.fion l>y 2lfr. Bernhnrd: 

Q. When did you talk to him? A. It was about 
three o'clock. I imagine about that time. 

Q. You mean in the morning'? A. In the early 
1norning. 

_ Q. And where did you talk to hi1n? A. At his 
o,vn home. 

Q. Did you wa,rn him that anything he 1night 
say 1night be used against him? A. No, I rlidn't. 

40 It wns in a genernl conversation. 
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flirect exa1111·nation ( con tinned) by Mr. D'J loia: 

Q. Did he tel1 you that the pistol >' OU found 
the1·e, the leather holster arnl 1ml1ets whirh ,vere 
in it, were his? A. I-le did. 

Q. vVhe1·e wns he taken from there? A. ':ro 10 
police headquarters. 

Q. And what difl yon do with this pistol and 
the leather hol8ter nrnl the shells which were in 
the pistol? A. I ttuned it over to Detect-iYe 
Giuliano right down there at .J:7 Perry Street. 

Q. X ow, at henrlq.uarters were >'OU present when 
Cortese made a statement? A. I ,vax 

Q. \Vho took that statement from him'? A. De-
te(·tire Giuliano. 

20 
Cross e.ra111inatio11 by "Afr. A .. briizzi: 

Q. \Vere you present du ring the en tire time'? 
A. Yes, I was. 

(l, Did you tnke p:ut 1n the conversation'? A. 
Oh, ye8. 

J rUJES J. PLETCHFm , 8WOl'n 111 behalf of the 
State. 

])fr ec t ex·a1wi11ntion by "A1r. lYAloia: 

(l Do yon remember the morning of February 
lf-;t about one o'clock? A. Yes. 

Q. vVere you with DetectiYe Tortoriello? A. I 
W38. 

Q. And whe1·e were you 8tationed at one o'clock 
that morning? A. In the fire house , the truck 

30 

house, corne1· of Congress Street. 40 
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Q. Before that where lrn<i yon been? A. A 
block below that. 

Q. You mean a block up? A. Yes. 
Q. vVhile yon were in the fil-e house what was 

the first thing you noticed? A. The first thing I 
10 noticecl in the fire house ,vns when Be1·a1·di started 

· to run across the street. 

20 

Q. At that time you were attached to police 
·headquarters? A. Yes. 

Q. And you were stationed there nncler instruc-
tions? A. Yes. 

Q. When yon saw Berardi come out and rnn 
across the lots, what dicl yon do? A. I ran out 
of the fire house. 

Q. Did you precede Tortm ielJo or clid rrortor-
iel]o precede yon? A. r:rortoriello. 

Q. Now, when you got near enough, wlrnt did 
you see, if anything? A. I was running toward 
the Cl"ossing of the school house, toward the lots 
there, and I saw this man out in the street shoot-
ing. 'rortoriello was in front of me. I fired a 
couple of shots running and then this fellmv 
sho1·tly after-the fellow down in the street and 
T01·toriello got on top of him. I then turned to 
Be1·a1·di, who was in the lots, ,vrestling with a 

•'>O > young fellow. 

40 

Q. vVill you tell us particularly what ~,on sa,v? · 
A. 'rhe,v wele fighting with a gun between their 
hands. 

Q. vVhere was Be1·a1·di's right hand, if any-
where , with reference to the other fellow's face? 
A. I could not see. Both hands were wrestling 
at the time. . .. 

Q. What ' did you do'? A. I sti·nck hi1n on the 
back of the head with the butt of 111,· o'un • 0 • 
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Q. The other fellow? A. Yes, and then I 
pulled him rnva~· and I held him until the wagon 
came. 

Q. Do you recognize the man here in court who 
was tustling with Berardi? A. Yes. 

Q. vVhich? A. 'rhe young man. 
Q. ,vhich one, Rizzo? A. Yes. 

Cross etramina.fion by J.lir. A1J1·-uzzi: 

Q. How long lrnd you been stationed at the 
corne1· of Prospect Street and Lafayette Street 
before you came down that block? A. Plobably 
ten or fifteen minutes, I guess. 

Q. Yon were in hiding? A. I was up in a 
doorway. 

Q. Could .,•on see the n01·theast corne1· o.f La-
fayette Street and Prospect Stieet , the corne1· 
where the school was located, from whe1·e you 
were hiding'? A. Yes. 

Q. You were looking that W:l)' while ) ' OU were 
hi<ling '? A. Yes. 

(,l. So that when the ta.xi cab came down La-
fayette Street and rli<l not stop at the corner that 
yon were watching , but went down another block 
to Congress ~treet and turned north on Cong1·ess 
Street, then you started down Lafayette Street 
towards Congress Street? A. I did when I was 
called. I didn't see no taxi cab. 

(l I thought you said you were looking to-
wards the school. A. I was. 

Q. Well, then, didn't you see a taxi cab go by? 
A. I saw lots of vehicles go by. I was not paying 
any attention to what taxi cabs or vehicles went 
by. I was watching the school. 
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James .f. Pletrhcr-for Pcovlc-Cross. 

Q. Ro it was onhT after You were called that 
•_., •_., 

you started going down Lafayette Street towards 
the fire house, is that right? A. Yes. 

Q. ,vhen had you last seen Berardi that night . 
before yon left the fire h011se? A. Abont fifteen 

1 o minutes before tlrn t. 

ao 

40 

Q. And where? A. I left him on the street 
c01·ne1·. 

(1. ,Yim t stl·eet corner? A. At the sehool, Ln,-
fa:yette Rtreet, and what is that street, Prospect'? 
I :un not acquainted. 

Q. You mean the block von were standiuo· ol'iO'-• I'.-> b 

i nally? A. Ye~;, 
Q. ,vell, that is Prospect Street? A. Yes. 
Q. You saw Berardi continue down Lafayette 

Street? A. r:rhat is light. 
Q. And so when you were called yon and Tort-

oriello went clown towards the :fire house? A. 
Yes. 

Q. And you ,vent in the fire house? A. Yes. 
· (l And you remained there how long before 

Berardi left'? A. Before Berardi left? 
Q. Well, was Berardi there when you got to 

the fire house? A. Yes, he was there. 
Q. In the fire house? A. Yes. 
Q. flow long did you and Tortoriello and Ber-

ardi i-emain in the fire house before Berardi left? 
A. Probably five minutes. 

Q. And when he left you did not see where he 
left? A. No, he said--

Q. Don't tell us what he said. You did not see 
him'? A. No. 

Q. After he left what did you and Tot·toriello 
do in the fire house? A. We stood looking out the 
window toward the Congress Street side of the 
sehool. 
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Q. ,v ell, didn't you look toward the Prospect 
R.treet side which you were originally looking at? 

,.rhe Court: ,vho rlo yon mean, this man? 
~Jr·. Ahrnzzi: Yes, sir. 

A. I was looking down Congress Rh·eet. 
Q. And when YOU saw Detective Berardi run .. 

ac1·oss Congress Rtreet, yon and T01-t01·ie1lo started 
to run? A. Yes. 

Q. And Tortoriello was nhead of _You? A. 
Probahl.,T five feet. 

Q. You had no 11nifo1·m on'? A. :Xo, si/ 
Q. Dirl you haYe a hat or cap? A. l had a hat. 
Q. Aud an oven·oat? A. Yes, an overcoat. 

10 

Q. And both yourself and DetectiYe r:ro1·toriello 20 
1·an north on Cong1·ess Street on .the sidewalk, 18 

that true? A. Ye:-;. 
Q. Alongside , of the school? A. Yes. 
Q. No,v, 1 uuderstood yot1 to 8a:v that you saw 

a man in the street fil'ing? A. Ye8. 
Q. ls that right? A. That is right. 
Q. Now, dnring the time-from the time )Ton 

saw Detective Berardi start to 1·nn ac1·0Rs CongTeRR 
St1·eet, had yon seen anybody on the same side-
walk, or the ~mme side of that Ri<lewa1k that yon 30 
were running on? A. No. 

Q. For the first time you saw the man at that 
thne in the sh·eet was when you saw him :firing 
from the street? A. Oh, I had saw some forms 
previous to that coming around the c01·ner. 

Q. I thought yon said you did not see anybody 
on the sidewalk. A. ,vhen I was running down? 

Q. Yes. A. No, the1·e was not anybody there 
then. 

-10 
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Q. And you did not see the nutn in the street 
on the sidewalk? A. No. 

Q. Did you fire any shots? · A. I fired two shots . . 
Q. Did you run towards the man who was out 

in the street? A. I was running up towards him 
10 at that time. I ,vas about fifteen or twenty feet 

away fron1 him. 
Q. You were in the street? A. On the walk. 
Q. Had you passed the school ·while you ,vere 

running at any time? A. You mean going to-
ward--

Q. Going towards Ferry St1·eet, right he1·e? A. 
Oh, yes. 

Q. Did you get at an~r point past the school 
building'? A. Yes. 

:!O (l flow far did yon go'? A. To here. 
Q. ,vell, then, you had not passed the school 

building? A. Yes, that is right. 
Q. So yon were at no time opposite the vacant 

lot·? A. No, no. 
Q. And that is the furthest toward Ji'erry Street 

· you ever got that night.? A. No, I got in the lot 
afterwards when Berardi - when I went to Ber-
ardi's assistance. 

Q. I 1nean after the shooting was all over. A. 
30 Yes. 

Q. Did yon see Rizzo that night? A. Yes. 
Q. ,vhen you saw him wasn't .he on the ground? 

A. Not first he wasn ·t, no. 
Q. Not first? A. No. 
Q. ,ven, then, did you see him on the ground 

at any tilne? A. I saw him on the ground then 
waiting for the wagon to co1ne. 

(l. ,v ell, before you hit hirn did you see Rizzo 
or Berardi on the ground or on the snow? A. No. 
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Q. Yon dirl not see that? A. No. 
Q. Did you see whether or not Berardi .had a 

hold of Rizzo by the collar'? A. No; they were 
wrestling for possession of the weapon. 

Q; Did yon see hini have Rizzo by the collar? 
A. No. 10 

Q. You didn't see that? A. ·No. 
Q. Did you see Berardi's · gun dose up against 

Rizzo's face? A. I seen the gun in between them. 
I don't know whethei it was ur to his face or not. 

Q. Did you ~ee the mar!::.:, on his face? A. No. 
Q·. You did not pay any : particular attention 

to Rizzo's face that night? A-.· I didn't have an:v 
reason to that night. 

Q. And you did not say a word from the time 
you started to run from the fire house until the 20 
firing began? A. No. 

Cross e.ramincition by Jlfr. Be1'nlw .rd: 

Q. ,vhen you reached the point just beyond the 
line, rear line of the school, you saw l\{r. Berardi 
and Rizzo together'? A. At the extreme end of 
the school, near the lot. 

Q. And down the street a short ways did you 
see another man who was fi1·ing a revolver? A. 30 
Yes, out in the street. 

Q. Now, then, except for l\fr. Berardi and 
Rizzo and the man further on down the street, did 
you see any other persons there at all? A. I 
didn't. 

40 
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ANTH0~Y P. CoLGARY, sworn 1n behalf of the 
State. 

flfrect examination by il!lr. D) Aloia: 

Q. \Vere you attached to the Newnrk Detective 
Bnrea n on February 1? A. Yes. 

Q. And on the morning of that day, 
a Sunday, did yon haYe occasion to 
hospital'? A. Yes. 

which was 
o·o to the 0 

Q. ,vhat hospital did you go to'? A. City Hos -
pital. 

Q. Did you see Rizzo, one of these defendants 
there? A. '"Tell, they brought Rizzo in the 'rhird 
Precinct patrol. 

Q. You took him up in the Third Precinct 
patrol ? A. Yes, they did. 

Q. ,ven, at the hospital, after he was received 
at the hospital, did you search hiln? A. ,7\Tell, 
no-ves I did search him . 

.., ' 
Q. In searching him did you find anything'? 

:Mr. Bernlrnrd: I object : 

A. Yes, automatic revolver. 

:NI1·. Bernhard: I have no objection to 
the answer yes. 

Q. ,vha t did yon find w.hen you searched him'? 

:Mr. Bernhard: I object so far as Cortese 
is involved. 

'l'he Court: YeR, this will only affect 
Rizzo. 

Q. Did yon find this automatic on Rizzo? A. 
40 Ye~. 
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Q. And clid yon take it apart? A. No , I 
didn 't take it apa1·t there. 

Q. " There did yon take it apart? A. At head -
quarters. 

Q. ,vas it loaded or was it nnloaded when yon 
took it from him? A. It was loaded. 10 

Q. ,vas the magazine loaded? A. Yes. 
Q. Did you put a ma1·k on it? A. Yes. 
Q. Did you re cognize it aR the automati c gun 

yon took from him'? A. Yes. 
Q. Is this the magazine that goes with it? A. 

Yes. 
Q. Are these the shells you took from the maga-

zine'? A. Yes. 

~[r. D'Aloia: I offer this automatic , this 20 
magazine, and these shells in evidence a~ 
again st Rizzo for the time being. 

(:Marked Exhibit S-7.) 

01·oss ca:amination by Mr. A bnt zz i: 

Q. There was no exploded shell 111 that gnn '? 
\ ~ T • I . 1.~ o, sir. 

JOSEPH GIULIANO, s,vorn in behalf of the State. 

Dir ect examination by "Jtlr. D) Aloia: 

Q. On Sunday n{orning, Februar y 1, after this ' 
episode down at the Lafayette Street school, were 
you together with the police officers who went 
io the house of Cortese? A. I did. 

Q. 'fhe defendant in this case? A. I did. 

30 
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Q. Arni there at his honse did yon have a con-
Yersation with Co1·tese? A. l did. 

Q. Did yon ask him if he had been in the 
neighbor hoocl of the Lafayette R treet school, Con-
gress Stl·eet and Lafayette. Rtreet nnd Prospect 

10 Street, dm·ing that night? A. I did. 
Q. "\YhR t did he say'? A. I askerl him if he 

had been out that night. He said no. 1 said, 
'·\\'"ere Yon anywhere neRr the Lafa vette Street . ., ' 

school'?'' I-Ie i-mid, "No". "Do you know of any 
shooting at the Lnfayette Rtreet school'?'' I-Ie 
:-;aid, "No''. 

Q. ~rhat w:rn at the hou:-;c? A. 'rhat wns nt 
the house. 

Q. Now, subsequent to that conYersation at the 
~O hmrne, where was he taken'? A. "\Vell, before ·we 

wc>nt to heaclq1rn1·ters I went back upstairs to his 
wife. 

Q. And yon had n talk with her'? A. I had a 
tn lk with her. 

Q. And yon got some information'? A. I got 
some information from the wife Rnd went dovn1-

- stafrs to where Cortese was in the butcher shop. 
Q. Now, after yon got this information yon had 

the second talk with Cortese'? A. Yes. 
30 Q. "\Vhat was the conversation? A. I said, 

"" ' here was the blackhand letters you received?" 
I-Ie said, "I have them in my pocket". I said, "Let 
me see them". He took the pocketbook from his 
pocket and handed me bvo letters, which he 
claimed he had received. 

Q. "\Vhen did he make the claim he had received 
them'? A. After I went upstairs. 

Q. 'rhe first question you put to him after you 
weut upstairs to his wife, you said, ""\Vhere are 

40 the blackhand letters yon have receiYed ?" and he 
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snid, ·'I haYe them'', and he took his right lrnnc1 
nnd pn1led them f1·om his pocket? A. 'I'hat is 
right. 

Q. Now, J show yon an enYelope and one sheet 
of pnper with English ,:vritten on it. Is thnt one 
of the papers he gave )·ou? A. Yes. I hnct him 10 
write his nanw on it in heactquRrters. 

Q. The Oorte8e was put on there for the pur-
pose of having him identify this Jetter as the one 
you asked him fm· whe11 yon came downstairs 
after hnYing seen his \vife? .A ... Yes. 

Q. 1 show you another enYelope anct that yellow 
sheet of paper and ask you if that was the other 
lette1· he handed you in the conversation after 

V 

yon lrnd been upstnirs to talk to his wife'? A. 
Ye8. 20 

Q. That name on the top'? A. I had him write 
that at headquarters. 

Q. So as to identify the bYo letters as the ones 
given to you by him'? A. Yes. 

Q. Now, after .he prodncect the letteri-; :1:-; the 
re:•.rn lt of the questions you pnt to him after the 
information got upstail-s from hi:-; wife, what, if 
auything, did he say about the shooting at the 
Lnfoyette Street school? 

:w 
)lr. Abruzzi: I object to this as fa1· as 

the. other two defendants are concerned. 
The Cour-t: This only applies as against 

Cortese. 

A. He said he knew nothing about it. 
Q. Now, when you got him to headquarters 

about nine o'clock in the morning did he make a 
statement in full? A. It ,vas not nine o'clock in 
the morning. It was about four o'clock. 40 
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Q. Did lw make a statement there'? A. He diet. 
Q. ln that staternent-<lid you take it down in 

writing'? A. T did. 
Q. Diel he tell >-on that he .ha<l Hren Fa lza noJ 

Rizzo anrl Amistardi '? 

10 )fr. Bernhard: I object, if yon ai-e through 
with yonr qnestion. 

)fr. D'Aloia: No. 

Q. ,vhat di<l he tell you with refe1·ence to the 
Lafayette Sheet R<..:hool and the shooting there 
1lie preceding night? 

l\Ir. Bernhard: I objeet. l think the state-
ment , if there is a written statement, which 

20 he says he took down, is the best evidence 
of w.hat he said. 

The Court: That is right. 
l\Ir. D'Aloia : I am asking a bout a conver-

sation. 
M 1·. Bernha1·d: A eonversation indepen-

dent of the statement'? Then I cannot ob-
ject to it. 

'rhe Court: Is this independently? 
)Ir. D' Aloia: lt was independently, which 

30 was later taken down, but I am talking 
a bout a verbal conYersation first. 

~Ir. Bernhard: I did not so understand 
it. 

l\fr. D' Aloia: I am Hmiting myself to the 
Yerbal conversation. 

lVIr. Bernhard: r:rhen, of cou1·se, I cannot 
object. 

lJ. At police headquarters. later in the morning, 
40 w ha 1 <li1l he say to you, if anything, about having 
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nny knowledge of an episode at the Lafayette 
Rtreet school? A. I-Ie Raid that Falzano and n 
friend of his, whom he did not know, came to his 
bnte her shop a bout ten o'tloek. 

Q. The nigJ1t before'? A. 'rhe night before, Sat-
nrdn.,- night, and at that time he showed the let- 10 
ters to Falzano. Falzano could not rearl them 
nnd he read them for hhn. He said, "'Vhat do 
>·ou think, they want ten thousand rlolla1·s from 
me, and they want me to deposit ten thousand 
do11nrs at Prospect Street nnd Lafayette Street?'' 
F'alzano then said, "I didn't report it to the police, 
becanse I wanterl to go dmvn myself and see ·who 
they were and then I would report it to Capa-
danno at police headquarters''. . 

(l He told yon he had said tlrnt to Falzano the 20 
evening before about ten o'clock'? A. Yes. 

Q. ,Yhat else happened'? A. He said Falzano 
:-:aid to him, "Let me go down to the school and 
let me see who these people are. Don't you go 
down, because if you do they will recognize you", 
nnd that Fa]zano and Rizzo left. ':rhen a short 
time late1· I took a statement from him. 

(l In writing? A. In writing, and then afte1·-
wards I got some m01·e information and I went 
hack to him and had another eonYersation with 30 
him. 

Q. YVhat ·was that'? A. I told him that I had 
1·eceiyed information that he had given an en-
Yelope with a piece of paper in it to Amistardi 
and he had not mentioned it to me before, and I 
asked him if that ,vas true and he said it \Yas, 
and he had sent Amistardi to Lafayette Street and 
Prospect Street. 

Q. ,virnt did he say about his own movements, 
if any'? A. He snid that he closed the store afte1· 40 



10 

30 

GS 

Joseph Giuliano-for People-Direct. 

Fa lzn no n nd Rizzo left; thnt he had a londed re-
YOlYer nnd the hoh;ter in his possession and that 
he wn lked down Ferry Street to Prospect Street; 
that he looked np Prospeet Rtrret nnd he did not 
see nnyone; he then retnrned home, and, as he 
renehed home, he henrd fiye or six shots and tlrnt 
he went upstairs and went to bed. 

Q. "\Yhat time wns it when he made that stnte-
ment to you'? A. I shonlcl jndge nbont six o'cloek 
in the mo1·ning. 

Q. Di(l yon take that down in w1~iting? A. I 
did not. I took anothe1· statement but 1 did not 
tnke the part about him sending Amistardi down 
with the enYelope and pape1· in it, becnnse he failed 
to tell me nt the time I took the w1·itten state-
ment. 

Q. "\Y.hen yon took his statement what lnnguage 
did he speak"? A. He spoke Italian. 

Q. "\Yns it 1·ead to him at the time'? A. It was. 
Q. And difl he understand it? A. I-Ie did. 
Q. And did he affix his name to it'! A. He did. 
Q. And was it ~11hR<~qt1<•nt-ly ti.·a11Nlal<·d into 

Eig-lh,h "? A. It was. 
Q. :Xow. did yon hnYe a conYersntion with 

Rizzo'! A. 1 did. 
Q. "\Yhen '! A. 'l.'hat morning and seYern l other 

time:-; after that. 
Q. Now , will you tell us what Rizzo said to you 

and what you said to Rizzo in reference to this 
episode at the Lafayette Street school? A. I asked 
Hizzo about this shooting match and he said that 
Fa lzano and he went down to Cortese, that he 
fniled to see Cortese and that they ·went in the 
snlo011. 

·Mr. Bernhard: I was reading this state-
111ent. I object to anything this witness-I 

Joseph -Giitliano-for People-Di1'e(:f. 

want to be snre it is i;m bjeet to the Court's 
elrnrge--

Q. (io ahead. A. That he went to Cortese's 
place and before he went there that Falzano had 
giYen him a revolYer. 

Q. Palzano had giYen who a revolYer'? A. 
Rizzo, and that then the,\T went to Cortese to 
look for him and the.'T did not find him, and that 
F.-=i.lzano and he remained in the saloon for · some 
time and that about one o'clock Falzaho said, 
"Let's go home", and instead of-he waR under 
the imp1·ession he was going home-and instead of 
that they went do,vn Fern ' Rtreet, oyer Prospect, 
tlu·ongh the lots, and that when they got to Con-
gref;s Street someone come from some,vhere awl 
said, ''Hands np'', all(.1 that Falznno shot the fel-
low who said ''I-lands np'', aud he ·was beaten up 
nnd lnter taken to the hoRpital. That ·was the 
fitst conYersation. 

Q. How long after that wai-; it you Jrnd nuother 
<.:tmYe1·sn tion with Rizzo"? A. Rizzo wrote a letter 
to :-;ome pri:-;one1· up in the Newark Street jail. 

Q. A.nd after yon had seen that letter did you 
haYe another talk with him'! A. I did. 

Q. ,vin yon tell the second conYersation yon 
had with Rizzo subsequently to your having seen 
the letter which wns sent out from the jail"? 

)Ir. Abruzzi: )lay we lrnYe the time? 

Q. How many days elapsed'? A. The rlay thnt 
that statement was taken is on the statement and 
.Mr. Carl Abruzzi was up at the jail between that 
time and I allowed him to see the prisoner. 

Q. \Vell, was it on the 6th of :March'? A. I 
1·:t 1111ot ~my u11less I look at the statement. 
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Q. ,Ym; it a long time after the first statement? 
A. Yes, it was oYer a month after the first state-
ment. 

(l I show vou the statement ,·on took on that . 
occasion wben counsel was up at the jail. Look 

10 at the date. A. The 6th of l\larch, it was, taken 
by myself, Berardi and Tortoriello. 

ll. And did he sign it'? A. He did. 
Q. Now, tell us what the conversation was be-

tween you and Rizzo at the time you took this 
statement? 

)ir. Ab1·uzzi: I object. If the conYersa-
tion had between Giuliano and Rizzo ,vas 
put down as he gaYe it, I think the state-

~O ment is the . best evidence. 
1\1 r. D' Aloia: Yon a re going to get both. 

Q. :Xow, please tell us what he said to you and 
what you said to him up at the jail? A. Rizzo 
sent for me. 

Q. You a1·e up at the jail? A. I ani up at the 
jail and I said to him, "I understand yon want 
to tell the truth'''! He said, "Yes. They want 
me to get a lawyer, but I don't want any lawyer, 

ao because r want to tell the truth". 
I 
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Ylr. Be1·nhard: I object so for flk Cor-
tese is co:i;1cerned. 

The Court: It is not binding upon any-
body exce,pt the man who made it. 

~Ir. Bernhard: 1-'11e jury will have heard 
it and it is bound t .o be prejudicial to the 
defend~nt Cortese, so the only thing I can 
<lo under the Jaw is to make m:f objection. 
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The Com ·t: It may be given for one pur-
pose and cannot be rejected for anothe1·. 

Defendant's counsel prays an exception 
to this ruling of th(' Court i~ behalf of de-
fendant Cortese. 

Exception allowed; let it be sealed, and 
it is signed and sealed accor<iingly. 

Q. vVhat was said to yon and ,vlrnt was Raid by 
vou? A. I asked him to tell us the storv. . 

Q. "\Vhat did he say·? A. He said that in the 
morning he was downRtairs in the cellnr sawing 
wood ,vit h Falzano. 

Q. On the m01·ning of Satm dny '? A. Saturday 
morning, Jan nary 31, and while he was there 
l?alzano lrnd been home there and son1eone wanted 
l;'alzano on the telephone; that Falzano went to a 
telephone and 1·eturned and said, "Cortese just' 
calJecl me up and he wants to see me". They later 
both went (lown--

lVIr. Bernlrnrd: I object to tlrnt fm· the 
further renson, if I understand l\{r. Giuliano 
eorrect ly, he is not only repeating wlrn t l\f 1·. 

Rizzo said, but he is l'epeating; what some-
one else ~mid to Rizzo about a telephone 
111cssage, aurl in that telephone message 
which was repeated to Rizzo, Cortese's name 
appears. Now, I submit that that is ab-
solutely improper evidence. 

1-'he Court: The reference to Cortese b? 
this witness is not binding on him, but I 
cannot exclude the conversation between 
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the ju1-y will he inshnc-ted that the state-
nwnts concerning C1ortese b)· Rizzo as giYen 
b)· this witness iR not binding on Cortese. 

A. (Continuing) After the telephone call came 
in nnd they went clown to C1ortese's butcher shop. 

Q. I--fe nnd Falzano? A. He a1Hl Fahano, and 
that they remained there fm· some time and then 
the)· went to a saloon owned by the godfather of 
Cortese; that they remained thei e for some time 
and that Cortese sent Rizzo back to the butcher 
:-;hop and told him to wait there until they 1·e-
tnrned and thnt Ji'a]zano and Cm·te:-;e later re-
turned; aiter they 1 eturned s01neon0- from )far-
znno·s hank came there and nsked C01-tese if he 
,vaf-; kind enough to allow this trnc:k to take a 
baby c-arriage to his home and that Falzano and 
Rizzo took the baby c-arriage to this man's home, 
an<l when they retlnne<l this man gaye them a 
dollar; that they lrn<l something to eat npstahs 
in Cortese's house and that while they were eating 
the b1·other-in-law of Cortese was there and that 
Cm·tese came upstafri-i nnd then the lwother-in-law, 
C101·tef-;e fllHl 11,,alzano went into a bechoom nrnl 
(·lose(l the door. and for f-;Ome time theY han a 

/ . 
conYersation: that they late1· c:ame out of the bed-
1·oom nnd went down8tail-s nnn that Falznno and 
Rizzo left nnrl went home and when they left, 
Cm·tese said, "1-\J·e yon coming back"? and Fal-
zano only non<led his head .saying yes; that they 
went home and lrn.d something to eat and re-
tln·ned to C1ortese'R house nnd fi om there they ., 
went to a moving picture on )Iarket Street; after 
the 1noving pictnte they retluned to Cortese'r-:; 
lrntcher shop and from the1 e they went into the 
~aloo11 l'ight in back of Cortese's butcher shop, 
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and that they remained there fo1· some time, f01· 
Cortese and Falznno were talking ver)~ low in one 
c01·ner, and that Cortese then left and when he 
went back-when he tamr batk they asked him 
where he had been, and that was nbout 12 :30, arnl 
hr- said that he had gone ont to get shaYed, and 
that l·,alzano left, and that befo1·e Falzano left 
they caJlecl Amista1·di f1·on1 downstnirs and Cor-
tese gaye an envelope with a piece of paper to 
Falzano and told Palzano to give it to Amistardi, 
becarn~e Amistardi won]d not go anywhe1·es fo1· 
him and that Amistardi left and then a few min-
utes lnte1· Falzano left, and then Cortese went 
upstafrs, nnd that Corte:-;e cmne downstairs with 
an automatic 1•eyolYer and he opened the 1·evolYer 
first and that he gave it to Rizzo; . he told Rizzo 
to put it in his pocket, nnd Rizzo says, ·'vVhat 
am I going to (lo with it''? and he said, "Never 
mind"; that they later closed the door and walked 
down the street, one on one side of the st1eet and 
the other on the other side and they reached. near 
the school and there they met Falzano and from 
that c:otne1· they went into the lots near the 
:-;c:hool building and there there was a conve1·sa-
tion. Cm·te:-;e told me--

Q. ~roJd who'? A. ~rold Rizzo. You ao down 
to the corner of the building and there a man will 
come to you and give you a package. You take 
that package and then you will give it back to me. 
I will take care of it, and that Falzano crept along 
the side of the building toward Congress Street 
and then Rizzo and Cortese walked down towai-d 
Congress Street. vVhen they reached near the 
sidewalk Rizzo said that Cortese told him-no, 
Rizzo said to Cortese, "Suppose this man ·wants 

10 

20 

:rn 

-lO 
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to harm me'''? Cortese told me, ''You take yom· 
gnn ont and shoot him. I ·will watch you from the 
back. You need not be afraid", and that at that 
thne he saw a man coming aci oss the street . Jic 
said I thought that wns the man that was going 

10 to bring me the package. I heard him say, ''Hands 
up' ' , and I pnt my hands up an<l L saw Palzano 
toming from the school buiJding. He said to 
Fa lzauo, ''Put yonr hands np'' . Falzano put one 
up and with the other hand he shot this man that 
wns holding him. 

Q. , :vas it the man that was coming across the 
street'? A. He g1·abbed a hol<l of him first and 
then he said he shot the man that had taken 
a hold of him, and then other people came and 

~O there was m01·e shots and I was stluck on the 
head and I don't remember what happeneil after 
that. 

30 

4 l) 

Q. You put that in ·writing'? A. '\Vell, after we 
had the conversation it was put down in writing. 

Q. And he signed it'? A. He signed it. 
Q. In your presence'? A . In my presence. 
Q. "Cp at the jail? A. Yes. 
Q. Any other witness'? A. Berardi signed it as 

a witness. 
Q. Berardi was ont of the hospital then'? A. 

Yes. 
Q. And you wrote it in Italian'? A . Yes . 
Q. And who translated it'? A. Berardi. 
Q. Did you take a statement from Amistardi? 

A. He told me that he was an Austrian and I 
asked him if he could speak Italian and I said, 
"Can you ·write, too'', and he said, "Yes", and I 
said, "Write this statement", and I was present 
,vhen he WJ'ote his own statement. 
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· Q. Did yon speak Italian to him? A. Yes. 
Q. D.id you ask him who sent him to Prospect 

8treet? A. I asked him who sent him to Prospect 
Street and in the first conversation he said Cor-
tese, and when I took the statement he said it 
was one of the three men. 10 

Q. And he wrote his own statement? A. Yes. 

~Ir. D' Aloia: N o,v, if you1· Honor please, 
I want to ask this witness categorically 
about these exhibits which have been iden-
tified up to this point. 

Q. Have )'OU had charge of this packet until 
today? A. I have. 

( racket offered rn evidence and marked 
Exhibit S-8.) 

Q. Have you had charge of the letters which 
were received by Father D'Aquila and lettei~s 
which you got from Cortese after the lequest 
made by you, after the information received from 
his wife? A. Yes. 

20 

Mr. D'Aloia: I offer the four letters in 30 
evidence. 

1\1:r. Bernhard: I object. \Ve have not 
seen them, and, in the second place--

Q. That :fi1•st part of the letter that Cortese gave 
you on the :vello,v sheet; is that in English or 
Italian? A. That is Italian. 

Q. And have you translated that paragraph'? 
A. I have. 

Q. And then the whole letter follows in Eng- 40 
lish '? A. Yes. 
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:\I1·. IYA]oia : l offe1· all the letters, the 
two received by Father D' Aquila and two 
received by Cortese. 

)[1·. Bernhard: 1 fee] as though I 
to read them, but I do not think I 
to ask the Court and jury to wait. 

onght 
ouo-ht 0 

)I1-. J)'A]oin: '\Ye will paR:-; on to other 
exhibitR. 

Q. Did you ha Ye in your possession since this 
episode, this holster and pistol and shells which 
Cortese admitted were his? A. Yes. 

Q. And which he said he put on during the 
night mHl went ont to Prospect Htreet with? A. 
YeR. 

~Ir. D'Aloia: I offer them. 
~I1·. Bernhard: I object until 1 c1·oss 

exannne. 

C1·oss ex am inalion by ll{r. Ben1 liarcl: 

Q. Did he actually say that ·was the one he had 
with him that night? A. l asked him at head-
(1 uarters if that was his revolver and the holstet 

30 he had that night and he Raid yes. 

M1·. Bernhard: I object to that for a 
further reason. This revolver ·was illegally 
seized. The officer had no right to enter 
that place. There was no evidence that a 
el'ime had been committed there or a cl'ime 
was committed there. He not onl) ' entered 
the place, but he went upstairs and pulled 
out a revolver. It was illegally r~eived 

40 :ind illegally taken in his poRsession. 
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The Cou1-t: I will admit the pistol. 
Defendant'R counsel prays an exception 

to this ruling of the f101nt in behalf of de-
fendant Cortese. 

Exception allowed; Jet it be seale<l arnl 
' it is signed ::ind sealed ntcordingly. 

.Jurlge. 

( Pistol rnai·ked Bxhibit S-0.) 

Dirert e.rarnf natfon ( con tinned) by .lfr. n) Aloia : 

Q. Did you have in your poRsei-;Rion since this 
episode on February 1st this revolver and the four 
empty shells and the loaded shell whirh w::is taken 
from J~::i l zan o? A. Yes. 

Mr. D'Aloia: I offer this nickel plated 
pistol anrl these RhellR in evidence aR part 
of the res .(Je8tae. 

( llm ·kerl Exhibit R-10.) 

:M:r. Be1·nhard: I object to the last two 
letters for the reason that I do not belieye 

10 

20 

they come within the statute. 30 
'I'he Court: I am inclined to J-ule ad-

mitting those letters on the theory that 
they f orn1 pa rt of the act ; in other ·words 
it just like an utterance I am O'Oino-to' • b b 

treat these letters as an utterance as form-
ing a part of the entire transaction. As to 
their value and as to their connection with 
the defendant, that is purely a jury ques-
tion. 

4-0 
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Defendant CorteRc'R c-onnsel prays an ex-
ception to this ruling of the Court . 

Exception allowed: Jet it be sea]efl, and 
it is signerl and sealed accordingly. 

. Judge. 

( Letters t:i ken f1·om CorteHe rnarkefl Ex -
hibit S-11.) 

l\f 1~. D'Aloia : The1·e is no objertion to 
this translation? 

Mr. Bernlrnrd: Xo, that is nll 1·ight. 

(Letters to Father ])'Aquila marked Bx-
hibit S-1~.) 

::\[r. D'Aloia: I wonld Jike to l'ead from 
the entil-e Jetter sent to Father D ' Aquila 
that partiru]ar portion I consider comes 
within the purvie ·w of that section. 

The Court: Of c-onrse, the jnn T will haYe 
it , anyhow. 

Q. Now, :Nir. Giuliano, I understood you to sa~· 
that Cortese signed his statement in your pres-
ence voluntari]y after making it? A . He did. 

Q. I understood you to say, also, that Rizzo, 
the statement I have handed over to his counsel, 
signed that voluntar:fly in the presence of your-
self, Detective 1l1ortoriello and Detective Berardi, 
who at that time was out of the hospital? A. He 
1lill. 

Q. I understood vou to say tliat Amistardi 
~igned his statement, ma.de it out himself, and -, 
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signed it himself, nnd that was translaterl ·? A. 
It was .. 

Mr . D'Aloia : I offe1· those three stnte-
ments in evidence . 

rross exa.niina.tion by 'Af1· . Bernhard: 

Q. I do not believe you told ns-if ~Ton have-
where was this statement made? A. Police head-
quarters. 

Q. I know that. A. In one of the side rooms. 
(~. In whose presence was it marle? A. Myself 

and I think 'fortoriello was there. 
Q. About three 01· four o'clock in the morning? 

10 

A. About four o'clock in the morning. 2o 
Q. And just ~·ou two men with Cortese? A. 

Yes. 
Q. And the conversation ,ras car1·ied on in what 

language? A. In Italian. 
Q. And written in Italian, waim't the original 

statement? A. Yes. 
Q. By yon? A. Yes . 
Q. Then read by yon to Cortese? A. Yes, and 

I asked him to read it. 
Q. VVell, he said he could not rearl it? A. 30 

Cortese? 
Q . . Yes. A. X o, not Cortese. Cortese told me 

that Falzano conld not read. 
Q. Did Cortese read this Ita.Jian? A. He looked 

at it. I cannot say whether he read it. I asked 
him to read it. He did not read it out loud. 

Q. Yon don't know whether he reads or not? 
A. I know he writes. 

Q. He writes his name? A. Yes. 
40 
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.J'll·. D'Aloin: I off.Pr that 8tatement 1n 
eYi<lence and the tran!-dation. 

( Marke<l Exhibit R-18, Cortese Rtnte-
ment). 

Cross c:rami11aNon l>y Mr. Abntzzi: 

Q. N[r. Giuliano, this h; the first statement yon 
took from-no, pardon me. The first conYersa-
tion you had with Rizzo, was that there at the 
same morning at police headqnarters? A. It was. 

Q. Did you take that rlown in ·writing'? A. 
Kot at that time. 

(l. Did _you take that down in writing at any 
time? A. I did later on. 

Q,. I-low long after'? A. I think it was during 
the afternoon of the same day. 

Q. 'fhe afte1·noon of the same day'? A. 'fhat 
won1d be on a Runday afternoon, yes. 

Q. \Vhere did you take that sta .tement'? A. At 
police headquarters. 

Q. You removc'd Hir.½o t't-0111 thP < -;i I y Hospital 
to headquarters? A. J-Ie was at headfprnrters 
at the time. 

Q. '\Vell, then, yon had a written statement 
he marle the Runday afternoon, is that correct'? 
A. Yes. 

Q. J-J ow many times did you see Rizzo between 
' that Runday afternoon and March 6? A. Once 

Lefore. 
_Q. Only once'? A. Yes, only once. 
Q. And when yon went there on )Iarch 6 there 

was Detective Berardi anrl DetectiYe Tortoriello 
with you? A. Yes. 

(l. Yon are quite s1ue that he said to yon that 
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h<~ snw Falzano take the package? A. At tlrnt 
time? . 

Q. On March 6? A. He said he went towaro.s 
the door. I did not say he took a package. 

Q. He did not mention anything about a pack-
age? A. I don't recall. Probably he rlirl. He 10 
weut toward the package. 

Q. And isn't it a fact that he did not mention 
anything about a package on ~£arch-- A. I 
don't think he did. I-le said he walked toward 
the door. He turned the corner of the building 
to his right. 

Q. Did he also tell you that he did not kno'\v 
anything about what they were all the1·e for? A. 
I-Jc did. 

Q. Did .,,on put that in the statement'? A. I 20 
put down exactly what he told me. 

Q. ':Phen if those words of Rizzo do not appear 
in the statement it must be an oversight'? A. 
It iR not an oYersight. I put down what he told 
me. 

'l''he Court: I understand there was a 
conYersation first and then there was an-
other one and it was reduced to writing?' 

Mr. Abruzzi: Xo. I understand the 
conversation he had was reduced to writing. 30 

~Ir. D'Aloia: No, that is not the con-
tention of the State at all. They first had 
a talk. Rizzo sent for him. 

The Court: And then later it was put 
in writing. 

(!. During the latter conversation did he say 
to you, "I don't know anything about what we 
were a 11 there for"? A. He didn't. 

40 
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Q. He didn't say that? A. I didn't ask him. 
Berardi took the story as he to]d it. 

(Rizzo's .statement offered in evidence and 
1narked Exhibit S-14.) 

( Amistardi's statement offered 1n evi-
dence and marked Exhibit S-15.) 

JOSEPH JACOBSO~_. sworn in behalf of the State. 

Dfrect ex aminatfon by JJ!l1·. D) Alo£a: 

Q. K ffw, did you attend to Detective Berardi 
on the morning of · February 1st, 1925? A. Yes. 

Q. Did you also attend to Fa]zano, a man by 
the name of Falzon a? A. Yes. 

Q. Did y~n remove a bullet from the borl)' 
of Berardi? 

M:r. Bernhard: I object. It is not perti-
nent to the issue so far as Cortese is con-
cerned, and there is no connection of 
Cortese with the offense al1eged in the 
indictment. 

The Court: It will go in without bind-
ing Cortese. I will admit it . as being a 
part o_f the happening at that time. 

lVIr. D'Aloia: rart of the res g-e-stae. 
lVIr. Bernhard: Yes, but the rule of 

res gestae only applies where there is a 
connection between the man on trial. 

The Court: I have ruled it will not 
n pply to Cortese. I am not taking the 
Prosecutor's contention at all. 
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Defendant Cortese's counsel pra.n; an 
-exception to this ruling of the Cmut. 

Exception allowed ; let it be sealed, a 1Hl 
it is signed and sealed accordingly. 

Judge. 

Q. Is that the bullet yon rrmoYed from the 
body of Berardi? 

Mr. Abruzzese: l ~mppose those objec-
tions of lVIr. Bernhard will appl_,, to the 
other two defendants. I object. 

The co ·urt: 11he testimony concerning 

10 

the injury to Berardi, as testified to by 
20 Berardi, nnd it is being limited to pre-

cisely what he said, he does not contend 
that Rizzo shot him or Cortese. 

Mr. D' Aloia: But 1 do contend that this 
tends . to show--

The Court: I am admitting the testi-
mony. 

Q. 1 s that the bullet? A. From Berardi. 
Q. Did you remove a bullet from the body of 

30 one Falzano? A. Yes. 
Q. I show ;you this other bullet and ask you 

. f tl . t . . t ? A n11 t . . t I . Hl lS I . . . .1. 1a lS 1 . 

lVlr. D'Aloia: Now, I offer these bullets 
1u evidence, one removed from the body 
of Berardi and the other from the body 
of Falzano. 

(Bullets marked S-16 and S-17.) 
40 
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Q. Did you treat Berardi for any wound to 
his thumb? A. Yes. I-Ie had a slight ·wound to 
his thumb. 

Q. Which thurnb? A . . I don't recall. I think 
it was his right thumb. 

I-IUMRERT BRRArmr) recalled 1n behalf of the 
Stnte. 

Direct ewamina,tion by ~11·. fl'Aloici: 

Q. Show the jury the mark on the thumb. Is 
that the mark left? A. That is the oue. 

CROSS EXAMINATION' WAIYED. 

~1:r. D' Aloia: Now, is there any dispute 
on the pa1·t of the defense that Falzano 
died as the resnlt of a ,vonnd he received 
that night? 

Mr. Bernha1·d: Xot at all. If it is evi-
dential you need not prove it, because it 
will be conceded that· he did, but 1ny ob-
jection goes to the question of whether or 
not it is legally admissible in evidence. 
I will say to the State that I know that 
Dr. vVarren said that he died as the result 
of wounds received that night, but my point 
is it is not evidential in this case. 

Mr. D' Aloia: I offer to prove that Fal-
zn no-the autopsy made by the County 
Physician-will show that he died as the 
rPsnlt of a bullet wound, and which, ac-
<·01·uing to the testimony, was received that 
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night on Congress Street at the Lafayette 
School. Now, I want to save time. I 
contend that that is evidential of the gen-
ernl condition s1uronnding that episode. 

Mr. Bernhard: So far as saving time iN 
concerned, I will concede that - the Pl'ol-ie- 10 
cutor will be able to prove the facts which 
he made in his statement. l will C.'.Oncecle 
that that is so, but, having C.'.Onceded it is 
so, l still insist that it is not legally ad-
111issib1e in evidence for any pu1·pose. 

11he Court: We1l, if yon ag1·ee that those 
are the fact~, I will hol(l that that i~ en-
dence. 

lVlr. Bernhard: As agaiu~t all of the 
defendants? 

The Cou1-t: As against anybody. 
lVlr. Bernhard.: l am raising the C.'.On-

tention, in the first place, that it is not 
legally admissible in evidence for any 
purpose, and, if it is, there is no evidence 
in the case which C.'.3n hold Cortese re-
sponsible for this man's death. 

'rhe Court: · 1 will admit it as being 
part of the happening that night connecte<l 
with this affair. 

Defendants' counsel pray an exception to 
this ruling of the Court. 

l~xception allowed; let it be sealed, and 
it is signed and sealed according]~-. 

Judge. 

.Mr. D'Aloia: I want to say, at this 
·poi11t., if counsel intend making any mo-

20 

;JO 

40 
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tion, is it going to take any length of time? 
Mr. Abruzzieze: It is. I think both of us 

would like time not only to make the mo-
tion, but to meet the motion to be made. 
It is a quarter of four, and it arose during 
the course of the trial-l am just wonder-
ing this, without waiving our rights, Father 
Fserrazza, the clergical gentleman who 
came from Brooklyn, may not come to -
morrow. Do you want me to nse him as 
a character witness. 

The Court: If you feel you just want 
to use him as a character witness--

Mr. D' Aloia: The State will admit that 
he has known Cortese and has known him 
a certain length of time and has not heard 
anything bad about him . 

Mr. Abruzzieze: So far as he knows his 
reputation is good. 

'l'he Court: Is that all you want'? 
Mr. Abruzzieze: Yes. 

Adjourned until tomorrow, Thursday, 
~larch 26th, 1925, at ten o'clock A. M. 

SECOND DAY. 

'rhursday, March 2G, 1925. 

Trial continued pursuant to adjournment. 
Present, counsel as before stated ( in the ab-

sence of the jury). 

Counsel for defendant Cortese moves 
( 1) to strike out the testin10ny of llr. 
Tortorie])o, the testimony of Mr. Berardi 
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and the testimony . of Mr. Pletcher, for the 
reason that there is no eYidence, now that 
the State has proved it~ case, by which 
:Mr. Cortese, the defendant, is con11ected 
with the case; (j) to Rtrike out the testi-
mony of :Mr. · Guilano, or l\!Ir. 'rortoriello, 10 
with reference to the iinding of the 1·e-
vo1Yer, on the ground that no officer is 
permitted, without a search wan ·ant, to 
ente1· p1·emises whe1·e he has no seal'C·h war-
1·ant and make a search, and where there 
is no warrant for arrest, and where a 
crime has not been tomrnitted in the prem-
iRes in his presence; on that the conYer8H-
tion lHr. Guilano had with the defeuda11t 
Rizzo at the jail eal'ly in :uarch, which 20 . 
included something Falzano told Rizzo, is 
inadmissible and not binding on Cortese, 
and, ·without it, the1·e is no evidence to go 
before a jury, and, (J) that there being 
no evidence implicating Cortese he should 
be discharged. 

}lotion denied. 
Defendant Cortese·s connsel pr·ays au f'X-

ception to this ruliug of the Court. 
Exception allowed; let it be sealed, and :m 

it is signed and sealed accoi·dingly. 

Judge. 

Counsel for the defendau ts Rizzo and 
Amistardi offers the first, third and fourth 
motions above stated in behalf of his 
clients, and also that there js no evidence 
to connect his clients with the cruue 40 
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charged in the indictment, and that 
should be a direction of n verdict 
tions denied. 

there 
Mo-

Defendants Amistardi and Rizzo's coun-
sel prays an exception to this rn ling of the 
Court. 

Exceptions allowed; let it be sea led, arnl 
it is signed and sealed accordingly. 

Judge. 

Mi·. Bernhard: I understood that the 
Prosecutor had conceded that the indict-
1nent was drawn under section No. 39, bnt 
I didn't know whether it had 1·eached the 
record. 

The Court: Section 39. 
Mr. Bernhard: Now, I wonJd like to 

have permission, when the jury eomes in, 
to recall Mr. Gnilano, Mr. r.rortoriello, M1·. 
Berardi and Mr. Fletcher and ask them one 
question, ·whether or not they had a wa1·-
rant for the arrest of Cortese. 

Mr. D' Aloia: That is conceded, tlrn t they 
had no warrant. 

PRANK AlVIISTAUDI_, defendant, sworn 1n his own 
behalf ( through interpreter). 

Direct e.vaminatfon by Jh·. Abruz zese: 

Q. Where do you live? _; A. 4 7 Perry Street. 
Q. And are you a married man'? A. No. 
Q. Qn Jan-µary 31, Saturday , do yon renwrnher 

where ,vou were . that 11ight? A. Yes. 
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Q. ,vhei.·e? A. In the butchel' shop. 
Q. '"Those butcher shop? A. liike Cortese. 
Q. Where · is that butcher shop? A. Ferry 

Street. 
Q. vVhat number? A. 47. 
Q .. And what were yon doing that night'? A. 10 

I was doing a little work in the stoi'e until about 
half -past eight to ten o·clock. 

Q. How long have you known Mike Co1·tese'! 
A. About fourteen months. 

Q. And you live in the same house whe1·e he 
lives? A. Yes. 

Q. And on that Saturdny night did yon talk 
to Cortese? A. No. 

Q. Didn't you talk at all to him? A. No. 
Q. Are you sure? A. Yes. 20 
Q. vVlrn t did yon do? A. He don ' t speu k 

to me. 
Q. Whnt were you doing there? A. 1 wa~ · 

('OJning in the butcher shop-in the saloon, am! 
I was seated a bout ten feet from those thrPP 
fellows. 

Q. 'i\'ho were those three men'? A. Around 111(• 
corner of the saloon as you go out. 

Q. vVho were the three men yon just meu-
30 tioned? A. Falznno and Rizzo a ll(l :\!like ( 101·-

• tese. 
Q. Was Cortese's brother-in -law thei·e? A. Not 

in the saloon. 
Q. Did you go to the butcher shop from tlw 

saloon? A. · No. Before they closed the bntchei-
shop I go in the saloon. 

Q. Then what did you do? A. I go in th<> 
saloon there and was sitting there about a hn Ir 
an hour and I see three fellows was talking n nd 40 
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I went down in the eellai· and put a couple of 
shovels of coal on the steam and stayed there 
a bout ten minutes and came up again. 

Q. What happened there? A. 11hem three fel-
lows were still there yet. 

10 Q. "\Vhat happened after you came back from 
the cellar, what did you do? A. Nothing. Fa1-
zano was calling me, but I left twenty-five after 
twelve. He called me, "Come here, Frank''. He 
gave 1ne a piece of paper and he said, ''Go a1·ournl 
so and so and stay ten minutes anrl if you d011 't 
see anybody come back". 

(,l. "\Vhat did he give you? A. A piece of pn-
per in an envelope. 

(~. Did he tell you where to go? A. Yes. 
:!O Q. '' ' here? A. Corner Prospect Street a ml 

:rn 

Lafayette Street. 
Q. And what were you to do there? A. H<· 

told me if somebody come around there give 1iiw 
thh; letter and eome back. 

ll. Did you go there? A. Yes. 
Q. Xow, who lrft the Naloon iiJ-~t, you or Fttl-

zano? A. Me. 
Q. You left first'? A. Yes. 
Q. "\iVhat time was it whrn you left? A. It was 

twenty-five after twelve; a bout lrn1f-p:u.;t twelve. 
Cl How frn 1N ilint butche1· shop of C~m·tese 'R 

from the eorner of Lafayet1e Str-eet and P1·os1wtt 
St1·eet, about how rn~my bloeks? A. Yon haYe got 
to go to Lafayci-te Stl·eet-thP1·e iN only ubont two 
blocks. 

Q. Did you walk there? A. Yes. 
Q. And did you stand on that corner'? A. YP:-;. 

Q. Did you see anybody come up to you ·t 

40 A. No. 
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Q. Did you have the envelope in your hand·? 
A. Yes. 

Q. How long did you stand on the corner? A. 
About ten minutes. 

(l Yon stood on the eor1wr of Lafayette Sh·eet 
and Prospect Street? A. Yes. 

Q. Then you went away? A. I seen ~like Cor-
tese come. 

Q. Di<l you go away then'? A. :Ko. He aske<l 
me, "Did you see anybody"? I said , "No"; he 
said, "Come on". 

Q. Did you start to go away from the corne1· 
then? A. Yes. He said, "Come on". 

Q. Did you hear anything while you were ,valk-
ing away? A. "\iVhen I was walking away, about 
ten or fifteen feet, they started to shoot on the 
next block. 

Q. And then you went home? A. Yes, me nrnJ 
Mike. 

Cross exam iuation by Mr. DJ Aloia: 

Q. Now, Amistardi, how long have you know11 
Cortese? A. About fourteen, fifteen months. 

Q. Did you do any wol'k for hirn in the ~nloo11? 
A. No. 

Q. What? A. No. 
Q. Didn't you say you did a little wor·k around 

there? A. Only I take care of the house and 
take ca1·e of the steam. 

Q. Well, do you work for him? A. No, only 
in the winter time, in the summer time I work 
outside. 

Q. I don't care when it was, did ;rou do ai1y 

work for Cortese? A. Yes, I do work in the cel1a ,. 
:rnd in the lrnteher shop, too. 
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Q. And did he pay you? A. No. 
Q. You just did it for what, for drinks 1n the 

saloon? A. He didn't pay me. 
Q. Well, did you get drinks in the saloon 1n 

exchange for your work? A. ,v ell, I drink n 
1 o glass of beer. 

Q. You remember the 31st of January was H 

Saturday? A. Yes, sir. 
Q. And you didn't do any work in any factm·y 

or shop? A. No, 1 work all day carrying ment , 
you can ask his brother-in-la,v. 

Q. I won't ask anybody. I am asking yon. 
That day you did not do any work in an~r shop 
or factory, did you? A. No, sir. 

Q. And you were around the saloon until a bou ( 
~O twelve o'clock midnight? A. r got to stay ever:· 

day in the saloon. 

40 

Q. ,vere you around the snloon all nftenw011 
on that Saturday, and all evening until it got to 
be nearly twelve o'clock? A. Yes, sir-. 

Q. Half-past twelve, is · that right'? A. YeH. 
Q. During that afternoon did yon see Corte:,,;e 

and Rizzo and Falzano together very often'? . .:\.. 
He never talked to me nothing about it. 

Q. I am not asking you whether they told y011 

anything--

The Court: Listen to the question. I)() 

you understand the question? 
The ,vitness: Yes, sir. 
The Court: Just answer the question~ 

and do not volunteer. 

Q. I am not asking you whethe1· they tol,l you 
n nything. During that aft ('J'noon of this Rn tin-

l 11ra nk Amjsta.nli - for nefendnn ts-Cross. 

day, Cortese, Falzano and Rizzo were together i11 
the saloon? A. Yes, sir. 

Q. Did they talk together? A. Yes, sir. 
(1. How many times during the afternoon did 

you see Cortese, Falzano and Rizzo talking to-
gether, during the afternoon, how many times? 10 
A. l only see about half-past t.en ·when I wa:-; 
through with the butcher shop. 

Q. ln the evening? A. Yes, sir. 
Q. They ,vent over in a corner of the saloon and 

they talked in a low tone'? A. Yes, sir. 
Q. You did not hear what they said, did yon, 

is that right? A. No. 
Q. At half-past ten at night yon stnv them 0Ye1· 

in a corner of a saloon, all three talking togethe1· 
Yery low? A. Yes. ~O 

Q. vVhat were yon doing from half-past ten to 
half-past t\velve when you were given this piece 
of pa per by Fnlzano? A. I was sitting in H 

chair. 
Q. How long did they talk from half-past ten'? 

A. From about lrnlf-past ten, twenty-five afte1· 
twelve. 

Q. ~rwo hours? A. Yes, sir. 
Q. And then, after they were talking until 

n bout half-past twelve, ,vho gave you the Jetter'? 3o 
A. Falzano. 

Q. He said, "Now, Frank, I want you to go 
down to the corner of Prospect Street and La-
fayette and stand there with thiH letter in you1· 
lrnnd. :Xo-w, this iR the letter, stand there like 
thi:-; anct if nnybody co.mes up you giYe it to them 
:ind then come back", is that right? A. Yes, 
they told me to come back. 

Q. Is that right? A. Yes, sir. 40 
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Q. He also told you if you are there abo-gt ten 
or fifteen 1ninutes and nobody comes up to come 
back anyhow and to go to sleep, is that right? 
A. Yes, sir. 

Q. Now, you left the place about 12 :30 with 
that letter? A. Yes, sir. 

Q. And you went to the corner of Prospect 
Street and Lafayette Street? A. Yes. 

(~. How did you eome from the sa.10011 to i he 
corner of , Prospect Street and Congress? A. 
Through the alley there. 

Q. ,vell, what street did you come over, Union'? 
A. No. 

Q, Prospect Street? A. Yes, sir. 
Q. vVhere is the saloon on Ferry Street? ~\. 

33 Union Street. 
Cl That is up here. N o,v, you came throng:~ 

the alley to P1·ospect Street and then you t:l.lr 
south to Prospect Street to the torner of whete 
tht>-Hc-l10ol is? A. :Xo, the othc1· (·onie1·. 

Q. " Thich torner? A.. -Cp near Pnion Stl·ePL 
(~. \Ver·e you on the school c01·ner '? A. No, 

the other corner·. 
Q,. ':l1he corner up near Union Street a<·roNf-l the 

street from the school? A. ':tihat is the corner. 
Q. How long were you there alone before Cor -

tese tame a long·? A. About ten minutes. 
Q. No\.v, you are sure that it was not Corte~P 

that gave you that letter in the saloon with ill-
Htnu·tionH to Htand there holding it , it was Fa]-
zano? A. Yes, sir. 

Q. Falzano gave you the lette1· and gave you 
the instructions to go and stand on that corner 
and then after you had been there for some time 
Cortese can1e along, is that right? A. Yes, sir. 

95 

Frank A mist a nli - f or Def enrla,11. ts-C1·oss. 

Q. And the first question that Cortese asked 
~·ou was this, "Did you see anybody, Frank"? 
Is that right? A. Yes, sh. 

Q. And you said no? A. He asked me if I sa,v 
anybody. 

Q. ,vhich way did Cortese come· when he came 
to this corner? A. From Prospett Street. 

Q. Fro1n the direction of the saloon? A. From 
Prospect Street he come. 

Q. From Ferry Street or from Ehn Street? A. 
I see him before in the saloon. 

Q. Did he tome from the <li1·eetion of the 
saloon when he met vou at the corner nnd asked 

V 

you the question, ·'Frank, did you see anybody"? 
A. His saloon is on Union Street, 3a. 

Q. Now, listen, try to understand me. You 
nre at the corner, you have this letter in your 
hand, you have been there for some time and 
then Cortese tomes along? A. Yes, sir. 

Q. ,Yhere did he come from, which way did 
he come, did he come from Ferry Street from the 
Sfl loon? A. From Ferry Street. 

(1. 'l1lrn t is it. He came from the direction of 
the saloon, didn't he? A. Yes, sir. 

Q. And the first question he put to you was , 
"Prank, did you see anybody"? A. Yes, sir. 

(~. vVhat did you say? A. I say no. 
(~. ,vha t did he say then? A. He said, 

"Come on". 
Q. ,vhat did you do? A. I go home and go 

to sleep. 
Cl ,vhere did you go, what did you do, did 

Cortese and you walk along Prospect Street? A. 
Go back on the same road, Prospect Street? 

Q. ow, listen. When Cortese said, "Corne on, 
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let us go home", did you ,valk with Cortese <lown 
on Prospect Street afterwards towards the 
saloon? A. Yes, sir. 

Q. Did you go home? A. Yes. 
Q. Did Cortese stay with you when you got 

10 home? A. Yes, he went upstairs and opened the 
door. 

Q. Did Cortese come along Prospect Street and 
at Prospect Street, opposite the lot, meet Rizzo 
and walk down here to Congress Street in the 
lots, yes or no? A. You can't Hee in the night 
time. 

Q. Did Cortese stay with you and walk from 
the corner of Prospect Street and Lafayette back 
to the saloon or did he get to the point opposite 

20 the lot and meet Rizzo and Falzano at the c01·ne1· 
and then he walked through the lots to Congres:-; 
Street? A. I don't know if he :-;een the othe1· 
fellow on Congress Street because they don't t.ell 
n1e of any lette1· for blatkmail--

'fhe Court: Never mind that. 

Q. You were on the c01·ne1· of P1·osped Street 
and · Lafayette and you had this letter 1n your 

:{O hand because you lrnd been instrueted by Pn 1-
zano to stand there? A. Yes, sir. 

Q. Cortese comes up and says, "Frank ha Ye· 

you seen anybody?'' and ,vou say say, "No". A. 
Yes. 

Q. Then Cortese comes up and says, "Come 
on" and vou both start to walk away from the ' ., 
corne1· '? A, Yes, sir. 

Q. Now, did you both go home? A. Yes. 
Q. How did Cortese get opposite the lots Lack 

40 of the school and cross over arnl meet li'alzano 
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and Rizzo and then go through the lots to Con-
gress Street? A. He told me--

Q. No, listen. Did Cortese do that or not? A. 
No. He only said, "Frank, come on, we will go 
home". 

Q. Did he go ho1ne with you'? A. Yes. 10 
Q. Yon are sure about that? A. Yes. 
Q. You are sure he did not go through the lots 

nnd meet Falzano and Rizzo? A. About twenty 
feet fron1 me I didn't see Rizzo. 

Q. All I want to know is this, did you and Cor-
tese leave the cor11er of Prospect Street and La-
fayette Street and walk together back to Cortese's 
house'? A. Yes. 

(l And yon say Cortese never crossed over the 
lob; and neve1· met Rizzo and never met Falzano 20 
and never walked through the lots to Congress 
St1·eet? A. 1 didn't say that. 

Q. You went home and went to bed? A. I 
·went home about a quarter aftei· one. 

Q. You ·went to bed? A. Yes. 
Q. You did not see Rizzo any more that night'! 

A. No. 
(~. You did not see Falzano any more that 

night? A. No. 
Q. ,vhen was it you tiJ-st hearu there was a :JO 

shooting around the school and Falzano was 
shot'? A. About a quartet to one. 

Q. Supposing I told you the shooting did not 
take place until one o'clock. A. I didn't have 
no watch to know the time. 

Q. Did you get home with Cortese? A. Yes. 
Q. Aud walked slowly from the corner of Pros-

pect Street and Lafayette Street and nothing hap-
pened until you got home? A. No. 

40 
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Rc-dfrect examinatio11 by .Nlr. Abru .zzese: 

Q. Did you not say that while you were walk-
ing toward your home you heard shooting on the 
next block? 

Mr. D' Aloia: I object to that as leading. 
The Court: I will allow it. He did say 

that. 

Q. No,v, you mentioned a saloon, 32 Union 
Street, and there is a butcher shop nt 47 Ferry 
Street? A. Yes. 

Q. Is the butcher shop and saloon in the same 
building·? A. Yes, it is the one houRe. 

Q. So yon said you we1·e standing this way 
\\·he11 Cortese c:nme up to yon and asked did yon 
see anybody'? A. Yes. .., 

Q. And you did 11ot Hee Cm·tese ('Oming townrdR 
you YOU -did not see where he (·amc from'? A. 
' ' . ~o, he was about twenty feet awny from me and 
he asked me, "Did yon Hee a11ybody, li'n1nk'?" aud 
I 8aid, ·'~o''. 

Q. He was about twenty feet away from you? 
A. About twenty 01· twenty-five. 

(1. Alld you we]'(-:' still on the same corner? A. 
Ye8. 

R.e-tross e.Jia?n ination by J.lf r. DJ Aloia: 

(1. Do you 1·emember a bout fou1· o'clock that 
morning seeing this man at your house? A. Yes. 

Q. Do you remember his asking you if you 
knew anything about any shooting, did yon hear 
any shooting down at Lafayette Street and you 

40 8aid, '·No, I don't understand Italian, l don't un-

9D 

derstand English, I don ·t understand frnything. I 
011ly speak Anstria11". A. He dou·t say thnt. He 
told me, "Did you say anything about that letter'?'' 
and I said, ":No'', if he asked me nbout the pie('e of 
paper I would have said yes. 

Q. You just told your lawyer that you heard 
some shooting? A. Yes, I heard some shooting 
and l stnrted to bend over. 

Q. At the time you hea1·d the shooting you we1·e 
walki11g along Prospect Street from Lafayette 
~tl·eet going toward Ferr,Y Street, is that right'? 
A. Yes. 

Q. And nt that time CorteHe was with you, is 
that 1·ight? A. Yes. 

Q. You we1·e asked by this man at four o'clock 
that morning, a couple of hours afterwards, if you 
lrnd hea1·d any shooting and if you knew about any 
8hooting at that school at the c:01·ner of Prospect 
Street and Lafayette Street, or Congress and 
Lafayette Street, and you said 110. A. No. 

Q. Did you say no? A. No, I said--
Q. Diel you say no? A. Yes. 
q. Now, this saloon, Cortese was the owne1·'? 

A. 'l"'lrnt saloon belonged to Mike Cortese. 

Cro8s emaminatio11 by Nlr. Bernhard: 

(~. ,i\That did yon do with the package which had 
been given to you w.hen Cortese said, "Let's go 
home''? A. I gaye it back to Mike. 

'l'he Court: When you say Mike, yon men n 
Cortese? 

The vVitness: Cortese. 
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Re-clir ect ea;a-rninfftio11 by llfr. A bnw z1·: 

Q. Did you go to sleep at a]] between half-past 
ten and half-past twelve? A. No. 

Q. You remained in the saloon? A. Yes. 

FRANK Rrzzo, sworn in his own behalf, through 
interpreter. 

Dire ct exarnina.tion by Mr. Abni zzi (through inter-
preter) : 

Q. How oJd al'e you, ]?rank? A. Seventeen. 
Q. You knew Salvatore Falzano , did you not? 

A. Yes. 
Q. How long had you known 111111? A. Four 

months. 
Q. And did you kllOW lVIr. :\Iiehael Coi·teHe '? A. 

Y ei::;, l saw him twice. 
(J. And were vou with-who were von with when • u 

you saw him t,vi ce '? A. I ,vas alone. ':l.1he first 
tim e I ,vent there I went foi·-~ 

Q. How did yon meet Cortese? A. 'l1he :fir·st 
time? 

q. Yes, the fh-st time through whom? A. I 
went there with Sam. 

Q. By Sam do you mean Salvat01·e I?aJzano? 
A. Yes , the dead man. 

Q. Now, when about was the first time you weut 
to Cortese's with Sain? A. About three months 
after I was at 14th Avenue. 

Q. And at 14th Avenue do you mean where Fal. 
zano Jived'? A. Yes. I Jived below him. I-Ie waH 
the owner of t lw houRP. 
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Q. Now, when was the second time ~rou :-:aw 
Cortese? A. Saturday, that Satnrday. 

Q. Now, ,vhen did yon fin,;t meet Salvatore or 
• Sam on Saturday? A. I wa:; with Ram in the 

afternoon. I was ::;awing wood in the cellai·. 
Q. Now, b;y that Saturday, do you mean Januar y 10 

31, thi:::; year'? A. I don 't know anything about 
the 3h;t. It was on Sat1uda;v. 

Q. vVe1l, do you mean the day when there was 
some ::;hooting down at the Lafayette Street school? 
A. Yes. 

Q. So that was the second time you saw Cor-
tese? A. 'l1hat was the second time. 

Q. All right. You said that you were sawing 
wood. \Yhere were you sawing wood? A. Under 
the cellar. 

Q. Of what house? A. Under where I waS' liv-
ing. 

(,1. l;p on 14th Avenue·? A. Yes. 
(l. And that wai-; abont noontime, wa~m't it'! 

A. In the afternoon. 
Q. \Vell, about what time was it·? A. About 

n <1muter pa:::;t twelve. 
Q. \Vell, after you got through sawing ·wood did 

you go anywheres with Sam? A .. No. Sam's 
little girl came down. :w 

Q. And she said something to Sam , is that right? 
A. She ealled her father. 'fhat was his daughter. 

Q. Aftei· that did you go anywheres with Sam? 
:Xo, don't tell us what he said. Did you go an y-
whei·es with Sam? A. I went to Cortese's. 

(1. \Yith who'? A. ,vith Sam. 
Q. And did you go to the butcher shop or the 

~a loon'! A. l went in the butcher shop and from 
I he lrntther Hhop we went in the saJoon. 

40 
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Q. ,vhat time was it when you got down there? 
A. About two o'clock. 

Q. And how long did you remain there? A. 
Not quite ten minutes. 

Q. Did you go anywheres else? A. ,v e went to 
another saloon. 

Q. ,v en, what time did you-did you go back 
to Cortese's place from that saloon? A. Yes, I 
went away. 

Q. ,vhere did you go? A. In Cortese's butcher 
shop. 

Q. And what did yon do? 'Tell us what you did. 
A. I stayed there. 

Q. Ho,v long did you stay the1·e "! A. A quarter 
of an hour, and then Sam c-ame. He came with 
a truck. 

Q. And w.hat did yon do? A. About a half all 
ho1n later Cortese came. 

Q. And ·what happened? ,vhe1·e did yon go, if 
anywhere? A. A few minutes later, not eYen te11 
minutes later , the man who ,,,m·ked in the baHk 
came there, :Marzauo, the man 'who worki-; in the 
bank. 

(l Did you do anything afte1· he came? A. No. 
~Iarzano said to Cortese, "I have got to take a 
carriage home. Have ;you an_yoHe--·' 

Q. Yes, and did yon go anywhe1·e with . that 
carriage? A. I went for it. Sam, :Marzano and 
myself. 

Q. Did yon come back f01· Cortese after yo11 
went to Marzano 's house? A. Yes. I went to 
)1arzt'mo's house and took the carriage and took it 
upstairs and then I came down again. 

Q. vVhere did yon go from there? A. To <'or -
tese's again. 
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Q. Did yon go home? A. No. 
Q. ,vell, how did _you spend the evening after 

you got back to Cortese's? A. I said to Sam , 
"Let's go, it is late''. 'rhen Cortese said to Sam, 
"Go upstai:rs and get something to eatn. 

Q. And did you go upstairs to eat? A. Yes , I 
went also. 

Q. X ow, did you see Amistardi that night? A. 
I saw him there during the day. 

Q. Did ~' OU see him there during the night? A. 
Yes. I SRW him that night. 

ll . Did ) ' On see him there about half-past twelve? 
A. Yes. 

Q. ,v1iere did yon see him? A. In the saloon. 
(l. vVhat time was it when you last saw Amis-

tm·di in the saloon? A. I think it was 12 :45, 
qnm·'te1· to one; 12 :30, I don't know. 

Q. ,v1io else was in the saloon? A. I ,vas 
there, Cortese and Sam. 

Q. Diel you talk to Cortese? A. I did not talk 
to him. 

Q. Did Sam talk to Cortese'? A. No. 
Q. Did you see Sam and Cortese togethc1· 111 

the saloon? A. All three of ns. 
ll. ,, 1ell, weren't you all talking together? A. 

So, they were talking, I did not talk with them, 
I was seated. 

Q. By "they': do you mean Cortese and Fal-
zano '? A. Yes. 

Q. And after they got through talking whnt din 
you see Falzano do? A. Nothing. 

Q. Did Fn lznno renudn an night in the saloon 
or did he go away? A. Cortese went out first. 

Q. °"rhere did he go, do you know, did yon sec 
where he ,vent? A. He went out to get shaved. 

Q. Did he come back'? A. Yes. 
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Q. And ,vere you and Falzano and Amistardi 
still in the saloon when Cortese came back"? A. 
Sam ·and I, but he was in the cellar. 

Q. Oh, he had gone down the cellar? A. 
Frank-what is his name--Frank , he was in the 
cellar. 

Q. Did he come upstairs from the ce1lar after 
that? A. Yes, sir. 

Q. 'fhen again you were a 11 fou1· in the saloon, 
Cortese vourself , Fa.lzano and Amistardi '? A. ' . 
Yes, sir. 

Q. And you remained there until about half-
past twelve , did you not? A. Yes , sir. 

Q. Now, did you leave the saloon , did you go 
out, did you go anywheres? A. I did not go ont 
at first, I remained in the saloon. 

Q. Now, who ,vent out first? A. 'rlrnt rna11 oYer 
there went out first , Frank. 

)[1·. D'Aloia: Indieating Audstanii. 

Q. Did Frank go ont? A. Yes , ~fr. 
Q. Did Ifrank talk to P:1faano before he went 

out·? A. Yes. 
Q. Did you see FaJzano giye Frank an envelope? 

A. He put a piece of paper in it first , Cortese gaYe 
it 1 o Falzano. 

Q. Then what did .Falzano do with it'? A. IIP-
gn ve it to Frank. 

Q. -And then Frank went out , is that right? A. 
Yes. 

Q. ,vho was the next persou to go out? A. · Sarn 
went out; Sam said , "I will be right l>ack"' . 

(t. And then you and (\n•tese were left in tlle 
Raloon , is that right'? A .. Yes , sil-. 
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Q. ,Yhat happened after that? A. Corte se 
went upstairs again, he was away one minute. 

Q. Yes, and he earn e back, isn 't that true? A. 
Ye;-;_, sir. 

Q. 'l1he11 what did be say to you when he came 
haek '? A. I-Ie says, "You take this and put it in 
your pccket and. a blo(•k away from here you give 
it io me". 

ti. ls that all he said? A. That's all he said , 
uothi 11g else. 

(l. A1·e yon s1ue that's all he said.? A. Tha t's 
all he told me, I would haYe tolfl you. 

Q. Did you ask him wJ1y you should put tha t 
gun in yom· pocket"? A. I asked him why did he 
giYe it t·o me, 1 neve1· carried any, he says, "A 
bloek away from he1·e you giYe it back to me ' '. 

Q. Then did you pnt the gun in your pocket'? 
A. l was afraid because he did this (indicating). 

Q. Did you go with him then? A. Yes , su·. 
(}. ,Yhieh way did you go'? A. 'l1he other 

sheet, the next street. 
Q. Do you know what street it is? A. I know 

t-he street but I can 't recall it. 
Q. About what time was it when you left the 

saloon'? A. One o'clock. 
Q. Did you see a school building when you went 

out'? A. 1 seen some walls , but I don ·t know 
whether it was the school. 

(i. Did. you go through any lots? A. Yes , I 
did this (indicating). 

Q. From then on, please tell us just what you 
<lid and what happened? A. As I got to the 
Htreet I saw Sam there and I started to run a way 
hec:ause I did not recognize anybody then. Sam 
went nway and he stood over there (indicating). 

f 
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Q. Towards where? A. On this corner, that 
man was standing on this corner, and Sam was 
standing---

'l'he Court: "\Vhich man does he mean? 
Mr. Abruzzi: He means Amistardi. 
The "\Vitness: Sam was in this corner 

watching him, the man with the mustache. 

Q. "\Vhat did you do"? A. I said to him, "Take 
your gun, I want to go away". 

Q. 'fhen what happened'? A. He made me go 
a way oYer the same ground and · I said to him, 
"'l'ake yonr gun, I have got to go away", I was 
standing this way (indicating) and Cortese was 
three paces behind me, then I heai·d someone 
ope11i11g a door. 

Q. How fal' away from you was that door? A. 
I don't know, it w::i s 1·ight opposite like that. 

:;\Ji-. D'Aloia: :Mr. Interpreter, didn't he 
sny ove1· n bout where the wall is? Ask 
hiin. 

A. Yes, ~omething like that, I can't tell exactly 
be<.:ause it ·was dark. 

Q. Yes, and then -,vhat? A. Then after that I 
saw a man come out and he said to 1ne, "Hands 
up", and I raised my hands. 

ci. Go ahead, tell us what happened. A. 1 
raised my hands and he ran up to me and grabbed 
me by the back. 

Q. When you say "he" do you mean this officer 
He1·ardi, the second gentleman? A. Yes, that man 
there ( indicating Officer Berardi). I was not i 11 

the street. 
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Q. Could you see Sam then? A. I could not 
see him because he wa8 over that way. 

Q. A.fte1· Off~<.:e1· Bera1·di got you by the coat 
collar what happened? A. When he grabberl me 
by the collar he said again "Hands up''. 

(l To whom did he say that? A. I heard him 10 
8ay that and then I saw Sam. 

(l In which way were you facing then? A. 
l ·wa8 on the school lot. 

q. Tell ns what happened? A. He grabbed me 
then and T heard him say "Hands up", then Sam 
came up and he had one up and with the other 
hand he shoot. 

Q. How many shots did you hea1·? A. I see 
one then he fall down. 

<cJ. \Vho fell down? A. I and the man that 20 
grabbed me. 

Q. Did you heai· any other shots? A. I heard 
a few shot8. 

Q. How many shots did you hear? A. I didn't 
count them. 

Q. How many did you hea1·? A. I heard a few. 
Q. D :d yon see where Sam went? A. How 

<.:on ld l see him'? I was on the ground. 
Q. How long did you _ remain on the ground? 

A. 'l'hen the shooting was over. !W 
Q. Yes, and what happened to you? A. 'fhey 

lifted me up. 
Q. And what el8e? A. I Raw more than fonr 

men and they broke my head. 
Q. Did yon have Berardi's finge1· in you1· mouth 

while this tns8e1 was going on'? A. No, I had 
1 he cap on. He grabbed me, and after he had. 
g1·n bbed me then the others hit me on the hP:td 
wit It t-l1e rt>Yolver lrntts. 

40 
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Q. And did you faint'? A. I wa~ dying. 
Q. Did you feel any revolver butts-did you 

feel the barrel of any revolver up against your 
face at any time during this strnggle? A. 1Ie 
put it there. 

Q. Then you 
is that right? 
Hospital. 

were taken to the City 1Iospital, 
A. I found myself in the City 

Q. Did you know why Falzano had gone to the 
school that night? A. I don't know. 

Q. Did you know why Amistardi had gone 
there'? A. X o. 

01·088 ex am irintfon by 1vlr. D)__-lloia: 

(~. ls this the gun that Cortese gaYe you that 
night? A. Yes. He did this and then he gaYe 
it to 111e. 

Q. 1Ie showed you it was loaded when he did 
that? A. I saw him pnt one In. 

Q. Yon mean you SffW him pnt the magazine 
. •) 
Ill . A. One in. 

Q. That went In here'? A. He pnt a thing Ill 

there. 
Q. That is one thing he put in there. Let rne 

show you . that thing and see if you recognize H. 
'fhat is it, isn't it'? 'fhat is what he put in theI·e, 
like that? A. Yes. . 

Q. 'fhat is the one thing you saw him put i11 
the1•e'? A. That is it. 

Q. Now, didn't you ask him anything about: 
why he should · giYe you a little playtl1ing iik<• 
that and you were to walk a block and give it 
back to him? Did yo11 n sk him that? .A. Yes : 
T asked him why. 
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Q. ,vh~·? A. I-le said to me, "One block away 
from here I wi]] take it and you can go". 

Q. And yon were satisfied with that explana-
tion? A. And I said, "vVhy ?'' 

(~ .. And what did he say when y01.1 asked him 
why the second time? A. He said, "I am going 10 
to give it to someone else". 

Q. And you were satisfied with that and you 
took that thing and yon ·went out with him, is 
that right? A. I-le made me walk ahead. 

Q. Did he say anything to you about going out 
with you and Sam and himself to help catch some-
body who was g:ving him trouble and bothering 
hiln '? A. 1le said nothing. 

Q·. And you had dinner with him that night 
upstairs, didn't you, abont three or four hours 20 
before you got this gnn from him? A. It was 
fon1· o'clock. 

(l ln the afternoon? A. Yes: 
Q. And you ate with him, didn't you? A. Yes. 
Q. Now, let's see who was at this dinner hr 

the afternoon, Cortese was the host. ·,v as th is 
rnan Amistardi there? A. No. 

Q. Falzano was there'? A. Yes. 
Q. And Cortese, you and Falzano and Cortese's 

'•>o brother-in-law Laborio? A. Yes. > 

Q. Yon a 11 had this dinner · at four o'clotk? 
A. Yes. 

Q. You had 
fm·e? A. No. 
C1ortese. 

never been at Cortese's house be-
This is the second time I sn w 

Q. And yon left after you had that dinner at 
f'our o'clock · vou and Falzano, didn't you? A. 

' <) 

\\Te went downstairs. 
C~. Now, before yon went dffwnstairs do you 

40 
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J'ernember Falzano and Cortese and the brother-
in-law going into a bedroom? A. Yes, when we 
went upstairs Cortese wasn't there. 

Q. Now, l am talking about before going 
do,vnstairs and after you had eaten and you had 
the meal, do you remember Cortese and Falzano 
and Cortese's brother-in-law going from the room 
in which vou had eaten into a bedroom and staved 

V V 

there for an hour? A. Yes. l saw that. More 
than that. 

Q. You were not allowed in that bedroom, were 
you? A. They ]eft me in the kitchen. 

Q. And when they got through with this con-
ference in the bedroom yon all went downstairs 

d S 11 d 1 "d "(~ R. " an • am ca e you a rnt sa1 , .ome on, :\.Izzo, 
and yon went down in the saloon and had some 
drink:-;, didn't you? A. Yes. Laborio ,vent to 
cut meat. 

Q. :X ow, after yon had been downstairs in the 
saloon for some time vou heard 8am sav to Cor-. . 
tese, "Well, we a1·e going, now"'? A. It was half-
past seven Falzano said to Cortese, "I am going 
home". 

Q. Didn't he say we are going? . A. No, he said, 
'· I am going". 

Q. And then Cortese asked you, '''1/iU you ,cmne 
back?" A. Cortese said to Sam, "Come · again 
tonight''. 

Q. And l1"alzano and Cortese, ,vhen Cortese 
asked hi1n that, .J1..,;i]zano said, "Yes", didn't he? 
A. Yes. 

Q. And you went up Fourteenth Avenue., you 
and Falzano, fr01n down there at • Cortese's place, 
didn't you? A. Yes, we went .home. · 

(~. And nine o'clock • you left your home again 
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alld came downtown? A. I finished eating and 
I went in the store. 

Q. Now, didn't you and Falzano leave Four-
teenth Avenue, or that section up there about 

. ' ' nrne o'clock to go downtown to Cortese's that 
night? A. Yes, we went there. 

Q .. And when you got to Co:rtese's abont half-
past nine'! 

lVlr. Abruzzese: l think the witness said 
yei-;, we had gone. 

(l I will straighten it out. Did you leave 
Fourteenth Avenue after you got up there after 
leaving Oortese's place and then going back to 
Uortese's place that night, you and Falzano? A. 
Yes, we went there. 

Q. vVhat time was it when you got back to 
Cortese's? A. When I left the store it was a 
q narter past nine and we got on a trolley car 
and went to Cortese's place. 

Q. vVhe1·e was this store you left at a quarter 
past niue? A. Fourteenth Avenue and 17th 
Hti·eet. 

Q. Now, you left the candy store at the corner 
of Fourteenth Avenue and 17th Street, together 
with Falzano, and took a trolley car- and went 
down to Cortese's place about fifteen minutes after 
nine, is that right? A. Yes. 

Q. Now, you went up to Cortese's roomJ didn't 
you, in the home? A. No, I didnft. 

Q. Did _Falzano go up there? A. No. 
Q. Where did you go, to the butcher shop or 

the saloon'? A. We entered in the butcher shop 
a n<l then went to the saloon. 

10 
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Q .. And which one of the two, Falzano or Cor-
tese, said it was a little too eady, and then Fal-
zano said, in answe1· to that, "Let's go to the 
moving pictures"? 

Mr. Abruzzese : 'r here 1s no testimony 
of any such conversation. 

Q. Did anybody there say anything about going 
to the moving picture because it was too early? 

Nir. Abruzzese: I object to the Prose-
cuto1·'s asking that question. 

~rhe Court: The first question ·was nn-
proper. The second is proper. 

:Mr. Abruzzese: I object to the first. 

Q. Did anybody say it was too early, let's go to 
the 1noving pictures? A. vVhen we got back to 
Cortese's, Cortese gave us a drink and he looked 
at the ,vatch and said, "I am going to the pic-
tures". 

Q. vVho said that? A. The dead man, Palzano. 
(,l. Did you go with him? A. I went with him. 
Q. Now, can you tep these gentlemen here why 

you and Falzano went back to Cortese's _place that 
nio·ht leaving· Fourteenth Avenue and 17th Street 

b ' 
about fifteen minutes after nine? A. I didn't 
say anything to him. vVe didn't do any talking 
on the car. 

Q. Can you tell us now why after having been 
at Cortese ' s all the afternoon, after having had 
dinne1· with hi111 at four o'clock, after being there 
f01· an hour after dinner, going up to Fourteenth 
Avenue, you and Falzano, why you and Falzano 
sl10nld leave FourteentJ, Avenue and 17th Street 

,. 
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at a quarter after nine and go baek to Cortese's 
place? A. For nothing. I ,vent the1·e many 
nights with Sam. :Kot to Cortese·s. Sam and I 
,valked out. 

Q. I am asking about going to Cortese that 
night, can you give us any reason outside of sa,Y- 1 o 
ing yon don't know? A. I don't know, l said 
nothing to him and he said nothing to me. 

(J. Now, you don't know \vhy Fnlzano, after 
being there some time and getting a couple of 
drinks at Cortese's saloon, Falzano should look 
at his watch and ~.ay, "Well, let's go to the n10v-
1ng pictures"? 

Nir. Ab1·uzzese: I object to the form of 
the qnestion. How can this man speculate !..:O 
as to what is passing throngh Falzano's 
mind. 

}fr. D' Aloia : I asked him if he knows 
any reason for it. 

( (,luestion read. ) 

(l You don ·t know anything about why he did 
that. 'rhen, you did go to the moving pictures 
with Falzano? A. l "'!Vent manv times. 

V 

Q. This night, never mind many times, did yon ;w 
go to the moving pictures? A. Yes, sir. 

(l And how long ,-vere you in the moving pic-
tures? A. I went to the Market Street moving 
pictures and the pictures were over. 

(,l. 1'he :Market S:treet moving picture house is 
np this way, near the railroad, isn't it? A. Not 
where the shows are, here. 

(~. You know where Cortese's place is 011 the 
eorner of Union Street? A. Yes, sir. 

. . , 
q. So,,·, from that place, 1n oi-de1· to get to .'l() 
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thiH moving picture place that yon and Falzano 
·went to this night, did yon cross the railroad, 
t!1e PennsylYania Railroad , M::arket Rtreet station, 
and yon came up one block opposite Ward Street, 
didn't you, the first street, the second street up 

10 from the railroad? A. Yes, whe1·e the bridge is, 
then you go this way and this is ~1:arket Street. 

Q. Did yon go into the moving picture pface 
at all'? A. YeH, si1·. 

Q. How long did you stay the1·e'? A. I don't 
know, the picture -was oYei·. 

(1. Yon waited until the pidn1·e w:is over'? A. 
Yes, sil-. 

(l ~ow, ·when you came out yon and l~afaano, 
,:vhy didn't you go up to Fourteenth Ase1111e, tel1 

~o us if you can why yon turned around and we11t 
back to Cm·tese's place after the moving pktnreH 
we1·e 0Ye1·? A. l sa id to ~am , "f,;mn, let·s go.,, 
and he Haid, _",Vell, wait, let us go rlow11 and h:iv(' 
one mo1·e drink and we ,vill go". 

Q. And you went down with him'? A. Ye:-;, Hil'. 
Q .. A.nd yon went down into the saloon agaiu 

and saw Cortese there, didn't yo11 '? A. l saw 
Co1·tese and Laborio. 

Q. "1'"hen you got into the saloon aftei· leaving 
:{O the moving pictures didn ' t you and Cortese and 

Fa]zano go into a ~otner of the saloon and sit 
around a table a bout fifteen or twenty minntes 
while Amistardi was working near the bar, sit-
ting at a table in the saloon, afte1· coming from 
the moving pictures, you and Falzano and Cor-
tese'? A. In the saloon? 

Q. Yes, that is what I am talking a bout, in the 
:-mloon about half-past eleven afte1· coming baek 
f'r·om the u,10ving plchn< :-:, yon and Falzano a 11<1 
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Cortese at a table in a corner of the 8aloon '? A. 
Yes, sir. 

Q. And didn't you talk the1·e for an hour about 
going to Lafayette Street and the Rchool? A. 
vVho did the talking? 

Q. You and Falzano and Cortese'? A. No; 10 
Cortese said , "Now , l am going out", when he 
was tnlking to Falzano. 

Q. H<nv long were you sitting at this table'? 
A. Xo L" eYen a qua1·te1· of an hour. 

Q. Bnt you stayed there in the ~mloon, didn't 
,:;011 '! A. Yes, sir. 

Cl ~ow , about one o'clock or half-past twelve , 
do you 1·emember Cortese picking up all envelope 
and putting a piece of blank paper in it and 
calling Amistardi ove1· and then he giving the en- 20 
velope, Co1·tese did, to Falzano and l~alzano gave 
it to Amistardi? A. Yes, l 1·emernbe1· it , but it 
was not half-past twelve , it was a quarter of one. 

Q. And do yon remember l1..,a1zano nnd Cortese 
saying at that time that he was to stand at the 
eorner· to see who -was around there and if any-
110(1,Y came up to give him the lette1·? A. Yes, sh-. 

Q. And wasn't it said there at that table that 
that was a scheme to find out if the police were 
wise and the purpose of sending Amistardi the1·e RO 
was to see if .any polic~ office1·s wel'e there'? A. 
\VJiich table? , . ,, . 

Q. The table in the corner of the saloon when 
yon came back from the moving pictures, ,von and 
Pa]zano and Cortese, wasn't it discussed there 
1 hat it wonld be the best thing to do to send 
Amistardi to the corner with an envelope and 
stand there and find out if there were any police 
m·ound there? A. "\Vho said that? 
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Q. Falzano or Cortese or both? A. -I didn't 
hear that. 

Q. You didn't hear that, but you saw hin1 ge 
out with the letter? A. I saw him go out with 
the letter. 

lO Q .. How long after he went out did Falzano go 
out? - A. Five or six minutes. 

Q. How long after Falzano went out was it 
that · Cortese went upstairs and <.:ame down with 
the gun and gave it to you? A. Two minutes. 

Q. And how long after you got this g11 n fr·om 
Cortese was it that Cortese put out the lightH 
and you and he went out of the saloon ancl 
walked down towards this corner? A. ··Not even 
three minutes. Just time to say, "Put it in yonr 

~O pocket". lt was about one o'clock. 
(,t. You and Cortese walked along and ·when 

you got to the <.:orner of the lots, didn't you meet 
Palzano there? A. Yes, sir; I saw Fa]zano. 

(,t. Now, Falzano was right at the Pr·ospect 
Street corner of the lot, wasn't he, where the1·e 
was a little bit of a gate, and 110 fence"! A. 'r hei·e . -
is a door there. --~ 

Q. But no fence, alongside of the doo1·, just a 
door standing up, nothing behind it and no ,fente -

;rn alongside of it. A. 'rhere ,is a school ya rd there. · 
<c1. No fence, you can go into the lots. Yon ' 

remember the place ·where you went into the lots? 
..."-\... Yes, sir. 

Q. ,vasn't it right there at that poiJ1t that you 
and Cortese 1net l:i'alzano? A. 1 saw l?alzanfl 
there. 

Q. On that corner which is the iin;t <.:orner of 
the lot coming from Cortese's saloon, corn,ing f1·orn 
Ferry Street. 

40 Q. (<iuestion withdrawn.) You all(} Co1·t(•sP 
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left Falzano's saloon and when you walked along 
until you got to the vacant lot and at the corner 
of the next lot_ you met Falzano, isn't that so? 
A. ,ve came out of the saloon and went down the 
block and then we started to cross. 

Q. And you met Falzano at the lots, didn't 1 o 
vou? A. I saw him . .., 

Q. And you were with Cortese when you saw 
Falzano? - A. Yes, because ·we both went out of 
the saloon. 

Q. You and Cortese? A. Yes. 
(1. Now, do you remember standing at that 

corner of the lots, you tluee, and do you remember 
I1"alzano looking np Ferry Street to see if any-
body was following you? A. Falzano left here 
and then he went along the wall of the school, ~O 
he was looking at him. 

Q. Looking at Amistardi. Be was at the cor-
ner of the school, wasn't he, Amistardi was at the 
sdrnol corner'? A. Not the school yard, but on 
the corner. 

Q. On the school corner, not in the school yarsd. 
Do you know where Lafayette Street is, do11't 
vou the next street to the lots? A. I cannot call . ' 
the street. 

Q. After )ron met Falzano you a11d Cortese fol- :w 
lo,ved Falzano and Falzano went up against the 
wall of the school building, didn't he? A. Yes, 
sir. 

(J. And you and Cortese were walking through 
the lots toward the next street, weren't you? A. 
Going through the lots to the next street? What-
do you mean, ·the yard where he said "Put np 
your Hands"? 

Q. That is the yard, yes, where he came on t. 
.I-() 
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of the lots and came over to the yard. That is 
the yard? A. Yes, that is the way we went. 

Q. Now, you went through that yard back of 
the school, you and Cortese, isn ·t that so? A. I 
didn't pass it. . We stood right there. 

Q. Well, yon were in the middle of the yard. 
You had left the sidewalk of the street you had 
been walking on before you met Falzano and you 
were in the middle of the yard between the two 
st1·eets? A. ThiR i8 the yard and I was here 
(illustrating). 

Q. And Cortese was with you? A. He was 
behind me. He had his hand here. 

Q. And you could see Falzano up ::tga inst the 
school wa11, couldn't y_on? _ A. Yes. 

Q. And you saw hin1 come to the c01·ne1· ancl 
saw him turn the co1·ner, didn't yon'? Yon saw 
him c1·awl along tlre wall and come to the co1·ne1· 
and tnrn the corne1·? A. Yes, J saw him. 

Q. And while :F'alzano was <·oming a long the 
wall do you remember Cortese speaking to you? 
A. 1 8poke to Cortese. 

(,l. And didn't C01·tese :-;peak to yon and didn't 
he ~ay this to yon, "Yon go along and stop at 
the corner of the school, because there is a man 
coming there ·with something that yon m·e to take. 
Yon take it and the11 give it to me a 1Hl I will 
take tare of it afte1·'' '? 

1'11·. Bernhai·d: l object on whnt jt 

seen1s to n1e is obYious grouuh,. I appre-
ciate this is cross examination, qut even 
that has its limitations, unless the .Prose-
cutor is prepared to prove that Cortese 
did use these words he has used and now 
hefo1·e the J1n·y. It ii;; not prope1· cross 

.. 
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examination and it is prejudicial. The 
Pro ~1ecut01· cannot put words in his mouth 
that he did not testif v on direct examina-

" 
tion. unless he can prove Cortese did make 
that statement, because it gets before the 
j1uy facts that cannot be before the jury in 
any other wav. 

" " 
'l"'lle Court: Ove1·n1le(l. 
Defendant's counsel prays an exception 

to this 1·nling of the Court. 
Exception allowed; let it be sealed, arnl 

it is signed and sealed accordingly. 

Judge. 

Q. ( Question read.) A. vVhe1·e did he say that 
to me? 

(l In the yard of the ::;chool, after Ji'alzano had 
gone a long the wall and gotten to t:he corner of 
the school, when you were in the ya1·cl with Cor-
tese's hand on your shoulder'? A. ,vhen he had 
hjs hand on my shoulder he took it away. I took 
the reYolver out and wanted to give it to him 
and then the police came there. 

Q. Now, listen. Do you understand me? When 
I,.,a lzano was going along the wall of the school, 
toward the end of the wall on Congress Street 
and you were standing in the lots with Cortese, 
what did Cortese say to you when Cortese got 
to the corner? 

Nlr. Bernhard: I object to that for thP 
~mme reason I stated before. It does not 
,vet appear that Cortese said anything to 
him. 

10 
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The Court : I think this last question 
is manifestly proper. It is asking for a 
statement of a party in interest. 

Mr. Bernhard: That is not the ground 
of my objection. It does not appear that 
the party in interest made any statement. 

'fhe Court: He asked now what did he 
say if anYthin o·. 

~' I., 0 

:Mr. Bernhard: r:rlrnt is the point of my 
objection. J t leaves the inferenee to the 
jury that he said something, and there is 
not anything upon which thnt inferern:e 
can be drawn. 

'fhe Court: Reframe the qnestio11. 
M1·. D' Aloia: I will 1·efrnme it. 

Q. Did Cortese say anything to yon wheu you 
were in the middle of the Jots going from one 
street to the other; if so, \Yhnt was it•? ~\. III.:'. 
didn't say a n_ything. 

(l '\Vha:t did you say to him"? A . .l said to him, 
"'fake your revolver". 

Q. vVhat did he say to yon when you said to 
him, "Take the 1·evolver", if anything'? A. He 
said, "I will take it right awayJ', and then the 

ao police came. 
Q. Now, don't you remember that he said to 

you, ''You go to the e01·ne1· and _you m·e going to 
get a packag~ and give that to me i;l nfl I wi 11 
tn ke care of it"? 

lVIr. Bernhard: I object. 
The Court: Sustain · the objection. _A1·p 

you prepared to follow this'? 
:i\Jr. D'Aloia: 1 am prepared to <·onti·n-

40 diet this witness. 
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The Court: All right. I wil1 allow you 
to nsk the question. 

:Mr. D'Aloia: 1 am not prepared to state 
Cortese said it, but I am prepared to con-
tradict this witness. 

Mr. Bernhard: I do not represent this Io 
particular defendant. I am only interpos-
ing an objection on behalf of Co1·tese as 
to what he said about Cortese. If the 
8tatement relates to Cortese, then I ob-
ject to it, for the reason 1 have already 
stated. There are three defend.an ts here 
and 1 must object to it a step at a time. 
It- is quitP true that the Prm;ec-uto1·, and J 
believe him when he says he will be able 
to contradict this witness; that was made 20 
in good faith-while it is ti·ue he may be 
able to contradict this witness, that does 
not save the prejudice ngninst Cortel-le by 
1·eason of the answer. 

'fhe Court: J assume that the jury will 
decide this case on the evidenee. 

_Mr. Bernha1·d: 1 know they ·will, but 
why, when you are obliged to by the 1·nle 
and this is an exception to the 1·ule, permit-
this question to be asked, be('ause it is so 
damaging'? 

'rhe Court : '\V elJ, under direct examin.-1 -
tion, facts relating to the happening at 
this school lot were brought out on direct 
examination. The Prosecutor is pI'ivileged 
to go over that again. Now, if this man 
has 1nade a statement and it does nothing 
more than to affect his credibility, I wil I 
nllow him to answer that question. 40 
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~Ir. Bernhard: I am not trying to 
avoid or escape the rule that the Prose-
cutor has the perfect right to go to ex-
treme limits on 1natters on cross exan1ina-
tion on 1natters brought out on direct ex-
a1nination. I didn't conduct the direct 
examination of this witness. He is not 
my witness. The object of the Prosecuto1· 
is to bring out some damaging testimony 
pertaining to the defendant Cortese, arnl 
that is what I object to. 

'fhe Court: It is not any different from 
where an agent cannot bind his principa1. 
The courts have said that still questions 
can be asked on cross examination thn t 
merely affect his credibility, and on thnt 
theory I will allow the question. 

Defendant's counsel prays :=in ex('eption 
to this ruling of the Court. 

Exception allowed; let it be senle<l, n nd 
it is signed and sealed ac-eordingly. 

.Judge. 

ci. Now, didn't you make that stRtement 011 

the 6th of :March"! Didn't you tell Mr. Giuliano 
up at the jail that this defendant Cortese said 
to yon on this morning of February lst when yon 
two were in the middle of those lots and yon 
'had 1net Falzano and Fnlzano was crnwling along 
the wall? 

~Ir. Bernhard: T object, bee-a use the 
other question wns not answered. ln or-
der to preserve my objection I . nsk yo111· 
Honor to rule upon my objection. 
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·The Court: The same ruling. 
Defendant 's counsel prays an exception 

to this ruling of the Court. 
Exception allowed; let it be sealed, n 11cl 

it is signed and sealed nccordingly. 

.Jndge. 

A. I didn't say it. 
Q. \Vhat di(l yon :-;ay to him Cortese sairl? 

\Vhn t did you say to Giuliano that Cortese snirl 
to you in the rniddle of the lots :=ifter li'nlzano 
lJegnn to cr:=iwl along the wnll? 

~11·. Bernhnrd: 11,01· Cortese l object. 
The Court: 'rhe same exception. 

Q. Dirl you sign a stn tement on the 6th of 
Mnrch? A. Yes , I signed it, but I didn't sny 
a bout :=i package. 

(}. vVell, did he say to you the nrnn is going to 
give you something nnd you give that to me? 

l\fr. Bernhard: I object to that. I think 
it is not a proper method of cross examin:=t-
tion about a statement. He is entitled to 
have the statement before him. 

'fhe Court: Yes. This examination 1s 
on that statement and he is privileged. 

l\1r. D' Aloia: Yes. Tell him to look 
at the signature on it. This is in Italian. 
He writes his last name in the middle of 
the bottom of each page, and ask him if 
that is his signature, and the passage I 
want you to call his attention to is what 

10 
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Prank Ni.zzo-for J)cfrndcints-Oross. 

I included in my question, didn't Cortese 
say to yon as follows: I will first nsk him 
this. 

Q. Is this the statement you signed up at the 
jail; is this your name? A. I signed it. I told 
him I didn't remember about a package. 

Q. Is this the paper that yon signed? A. Yes, 
this is the paper I signed. 

Q. Now, didn't you tell the man who was 
writing this paper-thiH is in Italian-Cortese 
said to me-this is in Italian-you go to the 
('.Orner of the school, because a 1nan iH coming 
there with something, and you tnke that an<l :yon 
give it to me and I will take <:are of it, and [ 
said to Cortese, "\V ell, supposing th is penmn 
kills 1ne '?" and Co1·tese says to me, "Don't be 
afraid, I will take care of that. I will be right 
behind you, and if this peri-;on wnl <lo any harm 
or pulls a revolYer I wil1 shoot him''. A. l didn't 
say package. 

Q. The word pa('.kage is not the1·e. Read H 
again. Didn't yon say as follo\.vs in Italian to 
)lr. Giuliano m· lVh·. Berardi up at the jail wheu 
you n1ade that staten1ent, as i:-;et fm·th in that 
staten1ent '? A. No. 

(~. vVhat ii-; that'! A. ~o. 
Q. no you know t1:ii-; nrnn? ~,t-an<l np .. A. Y(•:--, 

I know him. He i~ ·with me. 
Q. He is in jail with you'! r\. Yes, he i~ 

,vith n1e. 
Q. Do you r·ememller when you made thnt ~tnt .<·-

ment he was there'? A. Ye~;. 
Q. ·\Vas he the1·e when you made the Rtat(~-

ment? A. Yes, he ·was the1·e. 
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Q. Did you see him this morning before yon 
came to court? A. At the jail l saw him. 

Q. Did you talk to him this morning at the 
jail before you came to court? Yes or no. Did 
you talk to him up at the jail this morning? A. 
Yes, I talked to him. 

Q. And didn't you say to him that you were 
going to come down to court today and ·we1·e 
going to change the statement that you made on 
the 6th of M:a1·ch up at the jail? Yes or no. A. 
I told him in nnothei· way. 

Q. Now, did you tell him yon were going to 
('hang<; the stat-emt>nt yon rn:-Hle'? YeH <n- no'? A. 
I didn't say that. 

Q. ,vhat dirl you say to him thiH mm·ning? .A. 
I told him that I was going to <:ou1·t this morn-
ing and yesterday I had heanl Homething a bont 
a package and I never said anything a bout :1 
package, and we had gone with U01·tese to ('.attl1 
smne b1ackhanders. 

Q. You told him this morning that you we1·p 
going to change your story and you wer·e not 
going to say anything about a package, or some-
thing you were to get there with CorteRe, but that 
you were going there with Cortese to catch some 
b]a('.khanders; is that what you told him thiH 
morning? A. He told me when I was in the 
Court House that we were to catch some black-
hande1·s. I didn't know anything a bout it. 

Q. He told you that? A. Cortese. 

(.At thi~ point the Court takes a 1·pcps:-; 
from 1 :Ori nntil 2 :15 o'rlo<·k P. nL I 
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AFTERNOON SESSION. 

FRANK Rizzo resnmes the stnnd: . 

Cross exa,1ninati-on by Mr. D'Aloia (continued)·: 

Q. Just before we adjourned, Rizzo, you tol<l 
me that you cmne down to the Court House ye8-
terday and yon found out for the first time that 
you were do" ~n there with Cortese to get blaek-
handers, is that right? A. That's what he to kl 
me but I don't know; 

Q. vVho told you? A. Cortese tola me. 
Q. Here at the Court House'? A. YeR, whe11 

they cRnght us. 

The Court: 'l'here seenrn to be eonfn-
sion. 

Q. Did he tell yon that at the Cmut Honse tlrnt 
when they caught you _you were down ther·e get--
ting blackhanrlen;'? A. ,vhen the.v ar·restea me 
Mike came there and I asked :Mike · why I lrn(~ 
been Rrrested, and he told me fm· the b]neklrn.nd, 
but I don't know. . ·, 

Q. He simply told you f01· the blackhnnd, lrnt 
before we adjourned yon told me tlrnt here at 
the Court Horn~e you were told that you · ,vere 
there to catch blackhanders. A. T r-:mirl CorteHP 
told me that they ('aught U8 for blnddrnnd, llllt 
I don't know. 

Q. You knew that, you knew that yon we1·(~ 
charged ·with being a blackhander, you knew thn t 
Palzano and yourself and Cortese were <..:lunged 
·with being blackhanders, don't you? A. I don't 
know. 
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Q. You don't know it yet, do yon·? A. \Vlrn t '? 
(,J. ""\Vhat the ch,arge against you is'? A. I am 

gnilty of having the revolver because I had the 
1·evolver. I am afraid if they send me to jail. 

Q. Now, l am going to show yon a picture. 
( Showing the witness Exhibit S-2.) Do you see 
the school yard there in the picture'? A. Yes, sil-. 

Q. Do you see it? A. Yes. 
Q. Do you see the ya1·d of the school'? A. Yes. 
Q. Do you see the wall there? A. Yes. 
Q. Do you see the door? A. Yes, sir-
Q. Do you see the backyard? A. Yes, sir. 
Q. Do you see the fence here and the door 

where you met }'alzano and Cortese on Prospect 
Street, on that corner'? A. Yes, sh-. 

I 0 

Q. Do you see the ya1·d that you and Cortese ~O 
came through as you walked through that do01·, 
through the lots here'? A. Yes, sir. 

Q. Do you see the point in the yard where you 
and Cortese had reached when the man came from 
across the street and said, "Hands up"? 

Nlr. Abruzzese: 'fhis witner-;s is simply 
saying yes, but l don't kno-\,. whethe1· he 
understands the question. 

The Court : Neither do I. :w 
(':l1he ·witness is :asked the last few ques-

tions in Italian by the Inte1·prete1· arnl 
answers.) 

The Witness: Yes, when 1 reached here 
(indicating sidewalk), I did not see Fal-
zano any more. 

Q. Put a mark on this picture showing the 
point where _vou and Cortese reached. when thr 

40 



128 

JJ1rrmk Rizzo - for Dcfcnda11ts-Cross. 

man came from across the Rtreet a.nrl said, "I-lands 
up". Here is a pencil, put the mark there, where 
you and Cortese had reached when the man came 
from across the street and said, "Hands up". A. 
I ,vas here and he was here three paces be-

l O hind me. 
Q. You were here? A. Yes, sir. 
Q. He was three paces behind you, that i:s, 

Cortese? A. Yes, sir. 
Q. ,vhere was Falzano? A. I rli<l not i-;ee him, 

he caine from here over to he1·e. 

( Indicating on Exhibit S-2 from the 
door,vay leading into the school from the 
cm·ner of the building.) 

Q. Did you see Fa.lzano come fJ-0111 the door of 
the school to the corner of the building when yon 
got to this point that you have nrnr·ked. with you1· 
own initial? A. Yes, I saw him. 

Q. J s tlrn t the time when the man came from 
across the street and said, "Hands up", and 
grabbed .}Oll by the back 01 · the neek ·t A. Befo1·e 
that, Cortese spoke to me. 

Q. Yes, and what did Cortese say to you when 
30 he spoke to you? A. , ,vha t did he say? I--Ie told 

me that somebody was to come there. 
Q. I-le told you what you said before one 

o'clock he did not tell you, is that so? 

Mr. Abruzzese: .May it please the Court, 
he said before one o'clock nothing of the 
sort. He said somebody was to come there. 

( Question read.) 
Nh·. Abruzzese: l object to the question, 

40 if the Conrt. please, it cans for a concln-
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sion. '\Ve cannot tell what is jn the 
Prosecutor's mind as to all these things 
that this man said iu the morning's ques-
tioning. 

The Court : You can reframe your q ues-
tion. 

Nlr. D' Aloia: If the Court please, Coun-
sellor Abr 1uzzese understood his client's an-
swer, he told him, when he said, "In there' ' 
and he pointed to the paper that was the 
sta te1neu t-

:Mr. Abruzzese: I don 't remember him 
saying anything of the kind. 

Q. vYheu yon answe1·ed a moment ago and I 
asked you what Cortese said when he spoke to 
you, did you point to thi$ papei· and say, "He 
told rne what is in the1·e", is that :-;o'! Yes 01· no? 
A. ,Yhat is ·written is the h·nth. l am afraid 
to go to jail. 

Q. Now, is this the tl·nth , that when yon got 
to this place that you have marked on this photo-
g1·aph ,\·ith Cortese three paces behind you he 
1:-,poke to you and he said this to you, "Go around 
the corner and there will be a man there who 
will giYe you somethiug. Get it and give it to me 
a11d 1 will take care of it", and did you say to 
him _, '''Veil, suppose he shoots me?" Did he then 
~ay to you, "If he shoots you yon shoot him with 
your revolver. I will take care of that " ? A. Y m;, 

.Q. ~ow, when the man came across the sti·eet 
and snjd, ·'Hands up ·'' , did Cortese run away or 
stay there'? A. I didn't see him, because I fell 
down. I was watching the police officr1·. 

Q. Then it is true that the last time ~·on ~aw 
< lortesc wn:-:; when he was right behind you when 
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he told you what you just said he told you? A. 
He had his hand in his pocket. 

Q. And that is the last you saw Cortese? A. 
After the police came. 

Q. Yes, but that is the last you saw of Cortese 

10 that night? A. YeR. I saw him in the morning 
at the Court House. 

40 

Q. But you didn't see him any more down the1·e 
at the Lafayette Street School? A. I didn't see 
him any 1nore. 

Q. How soon after Co1·tese told yon about re-
ceiving this something from a man around the 
corner of that building and to bring it to him 
was it that this man came from across the street 
and said "I-lands up''? A. 'l\vo m· tlnee minutrR. 

Q. You 1nean by two or three minutes right 
away, don't you? A. Yes, when he made me stop. 

Q. Yes, the policeman made yon stop when he 
said '·Hands up'"? A. I was Rtanding, he didn't 
make me stop. 

Q. \Yho fired the shot firRt? A. ~am, the <lrtul 
ma 11. 

Q. Fa lzano '? A. YeR, 11-,alzano. 

Cross exciminatio11 by .Afr. Ben1ha}'(l: 

Q. How old are you? A. Seventeen. 
Q. When ·were yon seventeen? A. l an1 not 

seventeen yet. 
Cl vVhen will YOU .• be seventeen. A. Next 

month. 
Q. Were you born in this country? A. l arn 

in this country sixteen months. 
r 

Q. 80 that in January of this year you ha,l 
been in this country about :=t year, had yon? 1\. 
I am here sixteen months. 

131 

Prank R i.<.::o-for nefendnnts-C'ross. 

Q. Afte1· yon came to this country did you go 
to school? A. -X o, I went to work. I didn't go 
to school. 

Q. ,vhere did you go to ·work? A. I was a 
]athsma11. 

Q. You went to school in Italy, though, didn't 1 o 
yon? A. No, I didn't go to school in Italy. 

Q. Cau you 1·ead Italian? A. Xo. 
Q. Can you write Italian? A. I cannot wi-ite. 
(l Can _yon ·write your name? A. I can do it, 

but I cannot do it well. 
q. Can you read English? A. No, l cannot 

even speak it. 
Q. l think yon told l\lr. D' Aloia this morning 

that yon signed this statement, didn't you; yon 
signed those fou1· sheets? A. Yes, I said that. :!O 

(l And yon did sign them'? A. That is my 
signature. I signed them. 

Q. ,vhe1·e did you sign them? A. In the jail. 
Q. "\Yere yon in the hospital after this trouble 

on that night? A. They took me to the hospital. 
Q. And how long did yon remain at the ho~-

pital? A. I was the1·e less than an hou1·. '11he 
pi-iest came there and he said something to me. 

Q. ':I.1hen they took yon to jail right away from 
the hospital? A. Yes, they took me to the jail. :w 

Q. lf ow long had you been in jail at the time 
you Rigned this statement? A. I don't know how 
long I had been in jail. 

Q. :X o, at the time you signed this statement? 
A. Abont a month and · ten days. 

Q. "Then you signed this statement who wn:-; 
p1·eRen t '? A. I was there. That man there. 

lV[r. D'Aloia: Mr. Berardi. 

A. (Continuing) This bne here. 40 
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l\!Ir. Bernhard: ~1:r. Gh1liano. 

A. And that one. 

~tfr. Bernhard: Tortoriello. 

A. And another one, that one over there. 

Mr. D' Aloia: And that man who ,vas 
identified this morning. 

q. And what is his name·? 

}lr. D' Aloia : I don't kno-w. 
Nlr. Giuliano: Genevio. 

Q. Now, while you were in jail and before yon 
signed this statement, did you have s01ne one in 
the same cell with you? A. I-le was in the hall 
where I was. 

(,l. You didn't understand the que :"'tion. ,v ere 
yon in the cell alone during a 11 the time yon 
were in jail or was there some othe1· mau there 
with you'! A. l was alone. 

(i. rrhis · man Genevio 0Ye1· he1·e, how dose 
was his cell to yours in the jail'? A. About seven 
cells. 

Q. Did yon talk to hin1 after J'OU were sent to 
jail and before he was present at the time yon 
signed this sta tern en t? ·A. Yes, I talked to hiln. 

Q. You did not read the statement, did you, 
because you can not read? A. I cannot read; I 
cannot read. 

Q. Did anyone 1·ead it to you befo1·e yon signefl 
your name to it? A. Yes, they i-ead it to rne. 

Q. vVho do yon meall by "t.1H~.Y'7 '? A. 'l'he poliee-
man 1·ead it to me. 
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Q. '\Vhich one, this gentlemau here, Mr. 
Giuliano'! A. Yes. 

Q .. Have you seen Nir. Cortese from the night 
when this trouble happened until yon saw him 
yesterday in the courtroom'? A. No, I did not 
see him any more. 

Q. Rizzo, ·what did yon mean wh 'n you said, ~s 
yon have said, "I am afraid to go to jail''. ,vhat 
did you mean by that'? A. l <.lid not want to say 
that becam,e I was afraid. 

Q. Afraid of what? A. If I did not tell the 
truth. 

Q. Have you told the truth? A. That which is 
in there is the t1·nth. 

Q. Ditl yon t-el] the truth when yon were on 
the ·witness-stand this morning in answer to Mr. 
D'Aloia's questions'! · A. Yes, that- which he said 
nrnl what is in there is the truth. 

Q. Is -what yon said the tr-nth this morning? 
A. It is the ti-nth. 

Q. 1 understood yon to say this morning that 
)J1·. Co1·tese had not said. anything to yon except-
"I will take the revolver when you ·walk a block'''? 
A. Yes, I said that. 

Q. And .vou sa i<l. at one time that that is all he 
~aid to yon, i~ that- ti·ne;? A. Because I ·was 
afraid to tell. 

Q. You we1·e afraid to tell this rn01·ning what 
yon have told this afternoon, is that what yon 

? A ~ T • mean. . .1. es, sn·. 
<:i. \Yell, you k1ie\\· this morning that if yon 

did not tell the truth you might be sent to jail, 
didn't ,vou? A. That is why I am afraid, but I 
want to tell the truth now. 

(l 'rhis n10rning I understood you to say that. 
:Mr. C'orte8e handed the package to Falzano aud 
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Falzano handed it to this man with the mustache, 
js that right? A. He gave him a letter. 

Q. Did you see anything more of the letter after 
l~alzano handed it to this other man, did you see 
it again that night? A. I did not see it any . 
more. 

Q. The last time yon sa-w it ·was ·when Fal-
zano handed it to thjs other man, is that it? A. 
You mean the letter? 

Q. Yes. Q .. Yes. 
Q. You said this mm·ning, I think, that Fal-

zano said, after the moving picture, "Let's go 
down and have one more drink before we go 
home", and that is the reason yon went down, is 
that correct? A. Yes, I said that. 

Q. And up to that time ·when you did go back 
after the moving pitture, np nntil that time Cor-
tese did not say anything to yon a bont a revolver 
or ask yon to do anything, (lirl he·? A. X o, he 
had not said anything. 

Q. You understood my qnestion, (lid yoi.1 '? A. 
Yes he, o·ave me the reYolYel" after that. 

' - l'°' 

Q. So there may be no misunder,,tanding abont 
it, up to the time he gave yon the revolver, after 
the moving picture show, he had not said any-
thinO' about ·what he wanted von to do that night, b • 

had he? A. No. 
Q. I show yon a pape1 · and a signahue, and 

ask you whether or not that is your signature, 
whether or not yon signed it? A. Yes, sir. 

Q. And yon sent that letter in that envelope 
to N[ r. Cortese, didn't you? A. I sent word to 
him that I didn't know anything. 

~Ir. Bernhard: I desire to have the en-
velope and the letter marked for identitka. 
tion. 
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('l'he same is nwi-ke(l D-l f01· i<lenti:fi.ta-
ti011.) 

Rc-uross exa1wination by 111r. D \ 4..lo1ia: 

Q. You were just shown that letter which you 
say yon signed. vVho 1·ead that Jetter fo1· you? l(J. 
A. Genevio. 

Q. l)jd you write that letter to Cortese or have 
it ·written before or· after ;vou received some money 
fl om C01·tese? 

~1r. Bernhard: Objected to . 
'rhe Conrt: Sustained. 

(,l. Djd yon receive anything from Cortese while 
J ' Oll were np in jail'? 

~Ir. Bernhard : · I object. 
'rhe Court: 'rhe objection at this time 

wiU be sustained. 

Q. Did you have any communication of any 
kind from Cortese before yon w1·ote that lette1· '? 

.Mr. Bernhard: I object to that , if the 
Court please, the letter is not in evidence. 

The Court : ~rhat is the difficulty, the 
1·ule is where something is offered for proof 
of sjgnature no cross examinatjon is pe1·-
mitted on it, except in so far as the signa-
ture is concerned. 

Nir. D'Aloia: I would like to find out 
if, before he wrote that letter, he had a 
letter from Cortese or received any word 
from Cortese. 

Nir. Bernhard: I object. 
The Court: Sustained. 

:w 
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Re direct exa,rnination by Mr. Abru ,zzese: 

Q. Rizzo, did yon know that being before- -

Mr. Bernhard: I object to that. The 
difficulty is I have not read the letter. 
The witness is in custody and he can be 
recalled at any time. 

( Question withdrawn.) 
Mr. Abruzzese: I rest 1n behalf of the 

defendants Amistardi and Rizzo. 

LABORIA SICILIANO) sworn 1n behalf of defend-
ant Cortese. 

Direct excimina,tion by Mr. Bernhard: 

Q. Where do you live? A. 47 Ferry St1·eet. 
Q. Ifow old are you? A. 33. 
Q. "'\Vhat is your business? A. Butcher. 
Q. How long have you been in the butcher 

business? A. About eight or niue years. 
Q. Are you in business for yourself or do yon 

work for somebody? A. I ·work for Michael 
Cortese. 

Q. The defendant? A. Yes. 
Q v e related? A. That is my brother-in -. .1.ou ar . , . 

law. 
Q. And his business is located where? A. 47 

J,"'erry Street. • 
Q. How long, to your personal know ledge, has 

he been in business at that address? A. Well, 
about two years and two months; about two year8, 
8ornething like that. 
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Q. Before that time? A. Befm·e that time he 
used to have business number two Railroad Place, 
south of Canal. 

Q. And is it a 1·etail 01· wholesale bnsinei.,s'! A. 
Wholesale and retail business ., . 

Q. And just what is your business, just what 10 
do you do down there? A. l work and I do 
evel'ything. 

Q. You do what? A. "'\Vork for my brother-in-
law, cut. 

Q. Any other people working for him? A. My 
niece and sister, cousin and some friends once 
in a while. 

Q. And were yon w01·king for him in January 
of this year? A. Yes, I was working -! 7 Fer1·y 
Street. :.!ll 

Q. I show you an envelope which lrns been in-
troduced · in evidence beai'ihg a postmark-S-11, 
being · one of the two envelopes in H-11-and ask 
you wl:ether or· not you have en•1· 8een it before·: 
A. I have it in my hands fo1· the first time. 

}Ir. D' Aloia: Do yon mean no,.v '! 
'l'he ,vitness: X o, the tin;t time 1 had 

it in my lrnnds. 

Q. When did .you have it in _v(nu hn11ds f01· the 
first time? A. You know. 

Q. I don't. I am asking yo1r; A. I i-,nppose 
it was Wednesday, January 27; I do not know 
if it is Wednesdav . . or Thnrsdav . ., . 

Q ... What ··time of day -did _vou fir8t see it? A. 
Around nine o'clock in the morning. 

Q. vVho opened the envelope, if yon know? A. 
opened the envelope. 

HO 

Q. "'\¥hat did _you .do after you opened the en- 40 
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velope? A. Well, I just give it to my sister and 
read them about it. 

Q. My question was, what did you do with it? 
You said you handed it to your niece and your 
sister. A. And sister. 

Q. Before you did that, did you read it? A. 
I read it. 

Q. What language is it? A. It is in American, 
broken English. 

Q. And after yon read it you gave it to your 
niece and sister? A. To my niece and sister . . 

Q. Did yon see it after JOH handed it to them? 
A. 'r he letter? 

:Mr·. D'Aloia: To whom·? 
~ir. Bernhard: The sister. 

Q. Did JOU see it again after that clay? A. 
'rhe letter, sure. 

Q. ~ow, then, it is not addressed to you? A. 
No, addressed to my brother-in-la,v. 

l · 1 Cor-(,t. And by your brot 1er-1n- aw you mean 
tese? ·A. Cortese. 

(l Before you gave it to your sister 01· to yom· 
niece did you show it to Cortese? A. No, l 

:rn showed it afterwards. 
Q. Did you show it to him the same dn.,r? A. 

'rl1e san1e day. 
Q. ,vhat did he do with it after you · showed 

it to him? A. vVhen he saw the letter he ~mid, 
"Open it up and read it to 1ne". 

Q. Do not tell the conversation. - You showed 
it to him? A. Yes. 

Q. Did you read it to him? A. -I read it. 
Q. And after you read the letter to hi .m did 

40 you hand it to him or did yon keep it yonr:-;Pll' 
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01· give it back to your sister? A. No, I gave 
it to him. 

Q. Do you know personally what he did with 
it'? Did you see what he dirl with it'? A. He 
put it in a pocketbook. 

Q. Now, from that time on did he have any 10 
conversation with you about the contents of tlrn t 
letter? Did he, yes or no? A. No. 

(i. Did yon receive any other letter after thnt 
day? A. One more. 

(,l. I show you the other envelope and lette1· 
in S-11 anrl ask you whether or not you eve1· 
~mw that envelope-look inside-and tl1e lette1· 
inside before today; did you evei· see that lette1· 
before? A. Yes. 

Q. How long after you i:;aw the first letter did 20 
you see the second letter? A. Oh, about three 
or four days; I cannot remember very well. 

Q. ,vha t time of day? A. 'rhe ln st letter? 
(cl. Yes. A. Nine o'clock in the morniug, Sat-

urday morning. 
(l ,vas the envelope opened when yon saw it 

or not? A. No, the envelope was closed. 
(i. And who opened the envelope'? A. I did. 
(l 1 t was not addressed to you·? 

dressed to Michael Cortese. 
A. ~o , a<l-

Q. And after you opened it did yon rend tlw 
letter? A. I did. 

Q .. And after you read it what did you do 
with the letter? A. ,v ell, I keep it until my 
brother-in-law come home. 

Q. ,vhat time did he come home? A. Around 
twelve o'clock. 

Q. Now, between the time you received the first 
letter-twelve o'clock noon or night? A. In th<· 
morning; at noon. 

30 

40 
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Q. Between the time you received the first let-
ter and the time you received the second letter, 
did you haYe any talk with your l)]'other or yom· 
brother with you a bout the first letter? Yes or 
no. A. Yes. 

1 o Q. vVhen? A. The same day; in the night 
time. 

(~. Now, then, when you received the setond 
letter did you have any talk with your brother-
in-law about the second letter? Just yes or no. 
A. Yes, just told him. 

Q. Did you or did you not read to him wlrnt 
was in the second letter? A. Yes, I did. 

Q. vVhat time did you stop working that night'? 
A.. Around a quarter after ten. 

20 Q. ,vhere did you go after you i--toppecl work-
ing'? A. I -went upstairs to rn.v sh;ter, I had ~mp-
per and l went right to beci. 

Q. In the same house? A. On the top floor, 
the i--a me house. 

(l. And when you ·went upstairs at a qn;-n·ter 
aftel' ten, did you have to go through the salo011 
or rlid yon go direttly from the butrher shop up-
stairs? A. f go through the saloon. 

(l And when yon went throngh the saloon did 
:{f) you Ree anybody in it? A. No, I onl~r saw my 

40 

brother-in- law there, )Hchael Cortese. 
Q. Did yon see Rizr,o there? A. No. 
Q. Did you see hin1 standing there'? A. ~o, 

8ir; I think he ,vas down the cellar. 
Q. ,v as he there? A. No. 
Q. Did you see Rizzo again that night? A. No. 
Q. And you ,vent to bed about ,vlrnt time? A. 

,Yell, around qua1·ter of eleven. 

LU 
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Q. On what floor of the house? A. On th<:> 
third floor. 

Q. On what floor does Mi·. Cortese sleep on'? A. 
'l1he second flo01·. 

Q. ,vere you awakened by a11ything that night'? 
A. Not a bit. 

Q. Do you knm.v whether 01· not the police 
came to your house that night'? A. '\Vell, I 
don't know, I was surprised why they come. 

Q. '\Vell, do you know? A. I don't know. 

01'oss exarnination by 11.Ir. D)Aloia: 

Q. vVhy, weren't you awakened at half-past 
three or fou1· o'rlock, and didn't you get up and 
talk to the police? A. No. 

Q. Didn't you make a :-;tatement? 
Q. ,vhat time was it? A. ln 

m·ound four or five o'clock. 

A. Yes, I do. 
the morninu n 

(~. vVell, then, if I asked you if you was not 
awakened nt fonr o'clock why do you say no'? 
A. I don't understand. 

(l How long have you been n buteher dow11 
there in your brother-in-la,v's place? A. Eight 
years. 

Q. And you lived clown there with your fnthe1· 
arnl your siRter'R and your sister's hu:-;band '? A. 
Ye::-.;, sir. 

Q. Yon got this first letter and you opened it'? 
A. Yes. 

Q. l t was not addressed to you but yon opened 
it'? A. I opened every mail. 

Q. l t was not addressed to you and you opened 
it, that is right, isn't it? . A. Yes, sir. 

Q. rl'hat is right, isn't it? A. Yes, sir. 

10 
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Q. And you read it to yonr brother-in-law'? 
A. Yes. 

Q. You read it to your sister? A. Yes. 
Q. Did you read it to your father? A. No. 
Q. And when you got the second one you read 

1 o it to your brother-in-law, didn't you? A. Yes, sir. 
Q. You read it to your sist~r? A. Yes, sir. 
Q. That was Saturday, wasn't it? A. Satur-

day morning, yes. 
Q. Did you join that Saturday morning 01· 

afternoon in any plan of action to be taken by 
your brother-in-law, :Michael Cort~se, with refer-
ence to the contents of the two Jetters tlrnt yon 
had received addressed to him'? A. No. 

Q. Did you go upstairs about four o'clock arn1 
20 go into a room off the dining room when Fahano. 

the dead man, and Rizzo we1·e the1·e, having som<-'-
thing to eat, with you and Cortese'? A. ~o. 

Q. Did you go into a room, yon nnd Pa ha no 
and your brother-in -law and CorteHe and remain 
for an hour some time afte1· fonr o'rlork'? A. 
After four o'clock, no. 

Q. About half-past ten that night wer·e )rou 111 

the saloon when Falzano and Rizzo were ronfe1·-
ring with your brother-in-law, Michael Cortese? 

30 A. I attend my business. 

.10 

Q. I an1 asking you were you in the Ha loon'? 
A. No. 

Q. Did you see Falzano that day at n11? A. I 
see him in the morning. 

Q. Did you see him in the afternoon? A. No. 
Q. Did you see Rizzo that day at all? A. No. 
Q. You went to bed and yon closed up the pl:1<·P 

at half- past ten? A. Around that time. 
Q. And the next morning around four o'<·loek 

you were a wakened, weren't you? A. Yes, s1 r. 

.. 

Labori -a, Sfoil1:ano-for Defenda ,nts -- Oro8s. 

Q. An<l yon ·werr asked hy lVIr. Giuliano one 
question, "Did you know that your brother-in-law 
had been out to Lafayette Street ~whool about 
some black.hand letters that had been sent to 
Fnther D'Aquila"? A. Yes. 

Q. 1Vhat did you say to tlrn t? A. I said I 
don't know nothing about it. 

Q. Here is the statement, it ir-, only five· lines: 
"My brother-in-law is the proprietor of the store 
at 37 Ferry street and I work for him. Satm·-
day, January 31st , the day before, I was in the 
:-;tor·e with my father and my sister, the wife 
of lVliehael Cortese, about 10 :20 o'clock. I rlose<l 
the store, Hnd at that time Michael Cortese was 
in the saloou at the c-orner of the same building. 

10 

~fy father- and siste1· n1Hl rn.n-wlf " ·e11t up,,tairs. ~O 
ln the store J did not Ree Salvatm·e Fal7.ano or 
his friend talking with :Mike CorteRe on Saturday, 
January 31st, 1925.'' You signed your name to 
it and it is written in Italian here? A. Yes. sfr. 

Q. Did you know at thu t time when you ·wei·e 
signing that statement that you had received 011 

the date of the 27h of January a letter which 
you had opened yourself, although it was ad-
dressed to your brother-in-la,v and you read H 
to ,vour sister and your brother-in-law? A. I :w 
didn't know anything at that time. 

(,1. You had forgotten at four o'clock on the 
morning of this Sunday that three days bef 01·e 

you had opened the blackhand letter addressed . to 
your brother-in-law, you had forgotten that from 
the morning of the day before that you had 
opened the black.hand letter addressed to yom· 
brother-in-law and you had forgotten the co11-
tents of it? A. I don't know what is the mu 1-
ter-- 40 
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Q. I want to know what was the matter with 
you that Sunday morning at four o'clock whe11 
you told them you didn't know anything about 
it, why you didn't put it in the statement"? 

Mr. Bernhard: It doesn't appear tha 1-
he was asked a bout it. 

Q. Were you asked about your brother-in-la\\·'s 
business the day before? A. I don't understand. 

Q. You understood lVlr. Bernhard very easily, 
didn't you? Try to understand me. You want to 
tell these men in this box that you got both let-
te1·s, opene(l both of them two days apart, read 
them to your brother-in-law and sister, and yon 
don't know anything about any attempt made by 
your brother-in-law on the night of this Saturday 
to go and get the writers of these letters, <li<l 
you? A. l don't know anything a bout it. 

Reclfrect emwm/ination b !J Mr. Bernhard: 

(,l. But yon do kno\\· about 1·e(·ei\'i11g th<:>se two 
letters"? A. l know it, snre. 

Q. The reason that you did not put that in 
30 your statement was, as I understood it, becarn.;e 

you were not asked about it? 

40 

)Jr. D'Aloia: He did not say that. 
'fhe Court: He did not say it, you sug-

gested that as the reason why. 
Mr. Bernhard: No, lVlr. D'Aloia raised 

the question on his dil-ect examination and 
after the question is rah;ed l have a right 
to go into it. 
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rrhe Court: ':rhe question was not 
prei::;sed, it was reframed. 

Mr. Bernhard: 'l1he difficulty is that 
while it was not pressed it was produced 
before the jury. 

The Court: Your question seems to as-
sume that the witness answered the ques-
tion, and in this case the Prosecutor ob-
jects and l sustain it. 

Q. -w'e1·e. you asked about any letters having 
l>een received by you at the time you made thh.; 
statement at four o'clock in the morning of 
January 31st , were you asked about any lettenl'? 
A. 1 don't understand. 

(1. M1·. Giuliano asked you some question~"? A. 
Yes. 

(~. You understand that? A. Yes. 
Q. ( 'l'ranslated in Italian.) 'fhe question ii::; 

whether or not you were asked by Mr. Giuliano 
n t the time you made your statement, whether 
01· not you had received any letters prior to tlrn t 
date. That is all there is to the question. A. He 
did not ask me anything about letters. He did 
not say anything about letters. 

Q. ,vhen Mr. Giuliano came there where were 
you'? A. lTp in bed. 

Q. And how did he come into your room'? A. 
,vell, he knocked at the door. 

Q. ,vell, he knocked ·at the door? A. Yes. 
Q. And did you get up'? A. Sure, right away. 
Q. And when you got up, where did you go, 

anywhere? A. No place. 
Q. Where were you at the time Mr. Giuliano 

a8ked you these questions standing at the door'! 
A. In the Court House-I mean the City Hall. 

10 
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Q. Didn't you just tell us a while ago that lVIr. 
Giuliano asked you more questions in the house 
-withdraw the question? Mr. Giuliano knotke<l 
on the door, is that correct? A. Sure . 

Q. You opened the door'? A. Sure. 
10 Q. Did you say anything to Mr. Giuliano or 

20 

did Mr. Giuliano say anything to you ,vhen yon 
opened the door? A. No, he don't tell n:ie any -
thing; he don't say anything. 

Q. Did you say anything to him? A. I ju:--t 
asked him why he come and get me. 

Q. Then he took you to the police station, i:--
that right? A. Yes. 

Cross exa1nination by Mr. DJ Alo-ia : 

Q. And the next morning, a bout three or fou 1· 

hours after vou had been at the poike stnt i011, .., 
you n1ade a statement? A. Yes. 

Q. And you signed it? A. Yes. 
Q. You knew after being up at the polite stn -

tion three or four hours why your brother-i11-1aw 
and you and other people were detained at hend -
quarte1 ·s? A. No, I don ·t know nothing. 

Q. You didn't know anything? A. No. 
30 Q. What time in the morning was it when yo11 

JO 

8igned your name he1·e, Laboria Siciliano, in a 
very fine hand'? A. About seven o'clotk, or :-;ix 
o'clock. 

Q. You didn't know then your ln·othet -ill-1:t w 
·was in ctrntody? A. I did11 ·t k11ow nothi 11g a lwu ! 
it; I didn ' t kno,v ,vhy. 

Q. And when you were asked these questiom.;-
down at police headquarters at seven o'clock in 
the 1norning you simply told them very, very 

1-17 

Laboriu Sfo?°liano- for Def endant8 - Rc-cro.ss. 

l>riefty who your· brothe1·-in-law ,nu; and whet e 
you had been on the 31st of January, and that 
you did not :-;ee Salvatore Fn lzano and you did not 
see Rizzo? A. No. 

Q . All day Saturday? A. No. 
Q. And you didn't know why they were ar- ·to 

1·este<l or where the y were and ,·ou didn't know ' ., 
that }like had been arrested? A. Yes, I knew 
he wa:-; arrested, but I didn 't know why. 

Q. You didn't know why? A. I didn't know 
wh,· ., . 

Q. And didn't you know when you were being 
asked questions , that it was with reference to 
hlackhand attempt:-;? A. J know then " ·hen I 
<.·ome out. 

Q. ""\Vhen you made thh; statement? A. 'l1hey ~O 
don't ask me anything. 

Q. Didn't you tell the police anything a bon1. 
_vom· br·other-in-Jaw's two lrtte1·8 yon ha<l opeued 
nt any time? A. I don't know nothing about the 
Jette1·. 

Q. Let's see'. Saturday afte1·noon yon worked 
n11 day? A. Ye8. 

Q. You worked ull day in the morning aud 
afternoon? A. Yes. 

(l You were not sick, were you? A. No. 
(1. 'fhere is nothing the matter with yon'! 

A. No. 
Q. Stand up. You a1e in good shape? A. Yes. 
Q. You were in good shape that Saturday? A. 

Yes. 
Q. You can use both hands and both feet'? A. 

Y e8, fol' work. 

30 
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Re-direct exa1rnina.fion by 1111". Benilwrd: 

Q. Did the police permit you to see anyone or 
talk to anyone from the time they took you to the 
police station up to the time yon made out this 

10 statement? A. They peruiitted nothing. 

20 

Re-cross e.rwminat-ion by Jir. ])) Aloia.: 

Q. You said the lette1 s we1~e written 1n A1ner-
ican? A. Yes. 

Q. In broken Eng;lish? A. Broken English. 
Q. You read them? A. Yes. 
Q. You nnrle1·stood them? A. vVell, some, any-

,vay. 
Q. You explained them to yonr brother-in-law'? 

A. Well, the daughter. 
Q. 'fhe daughter and you both? A. Yes. 
Q. But you read Italian'? A. ~u1·e. 
Q. Do you 8peak any particnlar dialect'? A. 

No, sir; just Italian. 
Q. What pa1 t of Italy (lid you come from'? A. 

Sicilv. 
V 

Q. What patt doe8 Cortese come from? A. 
'l'he sa1ne place, Sicily. 

:w Q. What part does Rizzo come from? A. I 
don't know. 

Q. Did you hear him speak on the 8tand ,vhi le 
you were in the Court room? A. Well, from 
Sicily. 

Q. What part did Falzano come from'? A. 
F1·01n Sicily, the same place. 

Cross excwiination by lf 1'. 1lbruzz 1i: 

4:0 Q. What part of Italy does An1istal'di co11w 
f1·om '? A. 'l'riest. 
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MICHABL COR'I:ESE, defendant, sworn in his own 
behalf. 

/)frert erra111ina.tfo11 by Mr. Cn1,icchia: 

Q. What is your full name? A. Cortese. 
Q. Your first name? A. Niichael. 
Q. Where rlo you live? A. 47 Fe1ry Street. 
Q. vVhat is your bm~iness? A. Butch. 
Q. How long have you been a butcher? A. 

A.bout twe1Ye·years. 
(l How Jong at the p1·esent address; how long 

at Fnion and Prospect Rtreets? A. I think two 
yearR and a couple ()f month8. 

Q . . F'er1·y and Union. I am mistaken. How 
Jong? A .. 'fwo years and a couple of months. 

Q. How ohl a1·e you? A. Forty-three. 
Q. Is you1· husine8~ ,vholesale and retail'? A. 

Yes. 
(,l. Jn January of this year how many people 

worked for you; how many we1·e in your shop'? 

'l'he Con1·t: Who wol'lred for yon? 

A.. iVIy lH·othe1·-in-law. 
Q. Only your ln·other-in-law? A. ~[y b1·other-

in-law, my wife and my daughter. 
Q. You worked yourself, didn't yon? A. r 

didn ·t go out all the time with the truck. I bny 
meats. I bring meat for my store. 

(i. vVho opened your mail? vVho opened your 
letters? A. My brother-in-law. 

Q. On a morning in January of this year did 
,rour brother-in-law show you or read to you a 
1 etter? A. Yes. 

q. Do yon think that you would recognize the 

10 
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letter again if you saw it'? A. T don't under-
stand. 

Q. Look at the pape1·s which I hand you, an 
enYelope and letter, and tell us whether or not 
vou ever saw them before. A. T don't unde1"-.., 

1 o stand. 
Q. Mr. M. Cortese. A. vV:iit a minute. I know 

my sign. 
Q. You did see that on that day? A. Yes. 
Q. Now, did you 1·ead it yonrself or was it read 

to you? A. I cannot reacl. 
Q. ~TJw read it to you? A. My brother-in-law. 
Q. Do you remember what it says? A. Well, 

I don't remember all. At the time my memory 
wasn't-it was too long. 

20 Q. Do you reme1nber any part of ·wlrnt it say8? 
A. vVell, I remember about the hu;;t one. 

Q. I am not speaking about the last one now. 
I am speaking about this one. A. 'rhe fh·st one. 

(l. The first one, yes. A. "\Yell, Hend me ten 
thousand dollar8. · He called me a Jot of bad 
words. 

Q. (Tluough interpreter) Now, 
talk to anybody :1 bout that Jetter? 

Q. To whom did you talk? A. 
:10 man named Parillo. 

then, did _you 
A. Yes. 

I spoke to a 

Q. Did you talk to anyone else abont the first 
letter? A. I also spoke with Bentelli. 

Q. After the first letter (lid you reeeive another 
one? A. Yes. 

Q. How did you get it'? A. lVIy brother-in-law 
get it, when I tome back he get it. 

Q. '11he same brother-in-lf-nv tlrnt handed yon 
the first letter? A. Yes. 

Q. Is this the envelope :irnl the letter? A. Yes. 
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Q. Did you re:1d that? A. )[~, brother-in-law 
and my daughter. 

Q. Yonr daughter read it'? A. Ye~. 
Q. Do you. remember · the day of the week you 

received this letter? A. Saturday . 
Q. Do yon 1emembe1; about the time of d~y on -i o 

which ~·on receiYed it? A. To tell yon the truth, 
I don ·t remembe1·. 

Q. "\Ve1l, was it morning, noon time or after-
110011? A. vVPll, I think :1bont eleven or twelve 
o'clock. 

Q. Exeept fm· htlking to the two men whose 
names you have to]d us about the first letter, did 
you do anything else a bout the first letter? A. 
.Xo. 

Q. (Through i·nte1 preter) After yon received 20 
the first letter, what, if anything, did yon do about 
that? A. When I got the letter about twelve or 
one o'clock I went to see Patsy Rentelli. 

q. Now, np to that time had you said anything 
to anyborly except to Pati;y about these lette1·s, or 
t~ither of them? A. ~o. Then afterwards I spoke 
with Sam. 

Q. By ~nm you mean I,'alzano, do yon not? A. 
Yei;. 

Q. And what time of dny did you Rpe:1k to Sam 30 
alwut it? A. I talked to him about two o'clock. 

Q. And where were you when you t:1lked to 
Sam about it at two o'clock? A. In my home. 

Q. Yon mean in your living room? A. Yes, sir. 
Q. Was there anyone else present except you 

:md Snm? A. No, just Sam and myself. 
Q. · Did you and Sam arrange some plan as to 

what you intended to do about those letters? A. 
Yes. 

Q. vVha t did you determine to do? 40 



10 

152 

Af ichael Cortese-for Defen.dcints-Direct. 

Mr. D'Aloia: I object to that. 
Mr. Bernhard: 'l1hat is our· defense. 
'l'he Court: I will allow it. 
Mr. D' Aloia: What did they determine 

to do, how can the State be bound by what 
t\"vo men determined to do? He can tell 
us what he did and what Falzano did. 

The Court: I suppose that is what Mr. 
Bernhard want~ him to tell, what they did 
eYen tually. 

~Ir. Bernhard: ,v e have gotten along 
very well in this case so far and I will with-
dra,Y the question. 

Q. How long did you and Sam talk together'? 
'20 A. 'l'he first time just a little while, I told him 1 

had received anothe1 · letter. 
Q. Did yon see him again the second time on 

that Satnrrlay afternoon? A. Ten o'clock· at 
night. 

Q. ~o, between two o'clock and ten o\·lo('k yon 
did not see Ram, is that correct? A. No, no see 
him. • 

Q. Did you see or talk to anybody else betwee11 
two o'clocl, in the afternoon and ten o'dock at 

:w night about these letters'? A. :Xo. 
Q. And where at ten o'clock at night did you 

Nee Sain again? A. In my place. 
Q. And by your place you niean your living 

1·ooms, :JJr. Cortese? A. No, downstails in tlw 
saloon. 

Q. And was anybody else present except San1 
and you at ten o'clock at night, was there? A. 
'!'his bov was with Sam. Frank Amistardi waH 

<' 

there part of the time in the saloon, and p:u-t. of 
40 the time down in the ce]]ar ,vatching the steam. 
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Q. At ten o'clock at night where did yon have 
the:-;e two letters, ),fr. C01·tese, where were these 
two letters at ten o'clock at night? A. In my 
wallet. 

Q. In the clothes that you were then wearing? 
' , r . .r1.. .1. es, SJ 1·. 

Q. What next did you do after ten o'r]ock at 
night'? A. I went to get a shave. 

Q. '\Vhen you went to get a shave where did you 
]ea Ye Rizzo arnl Amistardi and Sam? A. Left 
Rizzo and Barn in the saloon. I did not watch 
Amis tar di. 

(~. What tiJne did you get back from the barbe1· 
shop'? A. Tt mni-;t have been about eleven o'clork, 
Nomething like that. 

Q. What is the next thing you did'? A. At 
eleven o'clock 01· about that time I called Sam 
a loue into the butche1· shop . 

• Q. A11d there clicl yon Rnd Sam talk'? A. Yes, 
NH'. 

Q. And wa8 the talk abont these 1etter8 or some-
thing else'? A. About the lette1·s. 

Q. Did you go out of your shop that night? A. 
'\Yhen J went out it was 1 :02, 1 :03 01· 1 :05. 

Q. vVhen _yon went out were you alone or was 
there some person with you'? A. Nobody. 

Q. Where was Sam Falzano? A. He had gone 
out afte1· Amistardi with Frank Rizzo. 

Q. vVhat time had they gone? A. Frank went 
out at fil·st at seven or eight minutes of one. 

Q. 'l'heu ,vho folJo-,,·ed? A. r:rhen Falzano and 
Rizzo went out together. 

Q. How Jong after they went out did you go 
out? A. I think five or six minutes. 

Q. Before any of these men left to go out that 

10 

20 

40 
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night did you do anything _vourself? A. I went 
upstairs to get an envelope, put a little piece of 
paper in it arn1 gave it to Sam. 

Q. What was the size of the enve lope you got 
upstairs? A. About the same size of the letters 

10 that J receiverl. 
Q. Was the1 e n.ny writing on the envelope or 

an.v printing on the outsirle of it? A. Nothing. 
Q. Anrl what did you sa.Y you put inside of the 

envelope? A . Newspaper. 
Q. In what language was the newspaper 

printerl, do you kno,v? A. T don't know, berause 
I can't read. 

Q. v\There did yon get the newspape1·? A. In 
the butcher shop. 

20 Q. I-low much of thE> newspaper did you pnt i11 
the enYelope, ·what size, show the Court and jury 
if you can? 

M1·. D' Aloia: l-Te is exhibiting his han<l-
kerchief which means n. bont f onr- inc hes. 

Q. v\Thy clid you do that, l\tfr. Cm·tese, put the 
paper in the envelope? A . Becarn;;e Ram tolrl me, 
"Let's put a little pape1· in t lrn.t, no money, then 

30 we will send Frank anrl I will follow hi1n and 
the11 we will see who goeR there. 

Mr. D' A loin : l object to tlrn t, if the 
Court please. 

'fhe Court: Sustained. 

(i. To whon1 did ,vou hand the envelope with 
j he paper inside? A. Sam. 

Q. Did you not t<,lJ Sam what to <lo wi 1h it'? 

40 A. Yes, sure. 

111 ichael Cortese-for Defendants-Direct. 

(l Diel you know where Sam was going with 
that envelope? A. Sure. 

Q. vVhat did Sam do with the envelope if You ' ., know? A. He gave it to ~"'rank. 
Q. lfow do you know that he gave it to Frank? 

A. I saw him, I was there. 
Q. A11d where did Sam hand the envelope to 

Prank"? A. In the back room. 
(J. At the tirn(' that Ham hande<l the e1wrlope 

to Prnnk did Sam say anything to li'ra11k? A. 
Yes, sn·. 

Q. Did yon hea1· what Sam said to F1·ank? A. 
Ye::; su·. 

' Q. F1·orn ,vhat yon hea1·d Sam ::;ay to Frank 
do you kno-w what Frank was told to do with 

10 

the envelope, yes 01· no·? A. Sni-e. ~O 
(l. Then !~rank went out, did he·? A. Yes, sir. 
Q. Sow, after Frank had gone out, did yon 

see him again that night? A. Ru1·e, when he 
came back. 

Q. vVhere did you next see Frank when he went 
out of you1· house with the envelope? A. I saw 
h,m Oll ProBpect Street. 

Q. When you left your place did you leave 
by the Ferry Street entrance or the Union Street 
entrance-exit I mean? A. I went out the do01· 30 
at 33 Union Street and went to Prospect Street. 

Q. 'l'ell us, please, how you went to 33 Union 
Street, what spot you saw Frank on on Prospect 
Street? A . Why, through the alley. 

Cl 'l'he alley leading from what street to what 
::;treet? A. Fro1n Union to Prospect. 

Q. Tell the Court and jury just how you went 
from Union Street to the place where you met 
Prank on Pro8pect Street. You ·went out of yo1ir· 

40· 
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store on Upion Street, did _you'? A. I went out 
on Union Street. 

Q. And then you came to an alley, did you? 
A. It is opposite. 

Q. And after you had gone through the alley 
lo then you found yourself 011 Prospect Street, is 

that correct? A. Yes. 
Q. Now, when you found yourself on Prospect 

Street was it between Lafayette Street and Elm? 
A. Between Ferry Street and Ehn Street-no, 
Lafayette; between Ferry and Lafayette Street. 

Q. And when you came to Prospect Street in 
which direction did you walk'? Did yon walk 
toward the Lafayette St1·eet Rchool 01· did you 
walk away from it'? A. I ,vent on thh; sidewnlk, 

~O the right hand side toward the school. 
Q. And before you reached the school did yon 

stop anywhere? A. l stopped at the fire hou se, 
opposite the fire house; the fire honse ·was on the 
left and I was 011 the right. 

Q. :Xow, from · the time yon eame to a stop 
had you seen F1·a11k or Rizzo 01· the other man 
01· Sam; had yon seen any of them? A. 1 saw 
Frank. I was only watching Frank. f think the 
boy and Sam were hiding. 

30 Q. And where did yon see Frank? A. He was 
arriving at Lafayette Rtreet. He had not reached 
there yet. He ·was arriving there. 

Q. And is this Frank that yon speak of 110w 

the Frank that had the envelope? 

~l'he Court: That is Amistardi? 

(l. Is that Frank A1nistardi? A. Yes. 
Q. And he is the man wl10 had the e11velofH', 

40 is he? A. Yes. 

" 
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Q. And ho,.Y fa1· away from yon ·was he at the 
time you Ra\,. him at the LRfayette Street corner? 
A. I didn't know. If I had kno-wn von were 

t) 

going to put that question I would have mea~mred 
it. 

(l vVhat \Yas Frank to do with the envelope? 
~~\.. He was to stand there, in the str·eet, walk 
along and whoeYer came np to him hand it to him. 

Q. :Xow, where was he walking or standing nt 
the t:me you were outside the fire house? 

~1r. D'A.loia: Now, Mr. Bernha1·d, in 
ju~·tice to Your client and vourself the fir<> . . ' 
house he is speaking of is not the fh-e hon~e 
on the map. 1'he one he is tnlking about 
is on Prospect StJ·eet, near FPrry, three 
doors awav from Perrv Street 

~ · t.l • 

Q. On what street is the fire house a bout which 
yon are speaking? A. 1•1·ospect. 

Q. Then there is another fire house across the 
~:treet from the Lafayette Rtreet School, isn't 
there? A. Yes. 

Q. And the tin1e you saw the man with the en-
Yelope, the man ~.,rank, was he walking then 01· 

10 

:.!O 

was he standing on the corner of Lafayette Street ;:o 
and Prospect St1·eet? A. He was walking thi8 
way. His orders were not to stop, to keep on 
moving on the corner. 

Q. And when he was moving on the co1·ne1· was 
he moving back and forth along Lafayette Street, 
or· waH he moving back and forth along Prospect 
Street? A. I-le was not on Lafayette Street. He 
was alwayH on Prospect Street. 

Adjourned until tomorrow morning, I~ri- 40 
day, March 27, 1925, at 9 :45 o'clock A. M. 
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Friday, ~£arch 27, 1925. 

( Trial continued pursuant to adjom ~nment.) 

( Present, counsel ai-; before . st::1 terl.) 

MICHAEL CoRT'E$;E., recalled. 

Direct exa,m,1:nation by 1ll1·. Beruhar<l: 

Q. The last question asked you yesterday, 1fr. 
Cortese, was where Frank was walking back and 
forth, and you said 11e was walking back and 
fo.rth in Prospect Street, is that right? A. Yes. 

Q. After he had walked back and forth Oll 

Prm;pect Street a while, what did yon do? A. l 
went about two hundred feet towm ·dR him and 1 
beckoned to him like this when l saw nobofly 
around. 

Q. And did he come towards yon? A. Yes. 
Q. And then where did you and l:e go? A. I 

said to him , "Let's go home", and we started for 
home. 

Q. And which way did you i-;tart for home? A. 
'fhe same way. 

Q. NO\'i r, theu, while you were there did yon 
see any taxicab come along that street and stop 
in front of the school or near the school? A. 'No. 

Q. What became of the envelope-as yon and 
Frank started towards home what became of the 
envelope that he had in hi8 hand? A. Ab0l1t n 
minute or a minute and a half later he joil1ed 
me and gave me the enYPlope and said, ''I clidniL 
see anybody''. 

1G9 

l.i£cl1ael Cortese-for nefendants-Dirc ct. 

Q. And as you wer·e going towards your home 
uid yon hear any shots? A. Yes. 

Q. You spoke of an alley, of going through an 
alley ,Yhen you left yonr butcher shop to go down 
Prospect Street; did yon go through the alley on 
your ,\'ay home? A. Yes. 

Q 
10 

. vVhere were you on yom· way home when 
yon heard the shots? A. When I heard five 01· 

six shots I was opposite Bentelli'R garage. 
Q. On what 8tl·eet? A. About :WO feet from 

the alley. 
Q. l'i"1tom the alley leading into Union Street, 

i8 that right? · A. Yes. 
Q. 'lhat i:-; th(' alley through which you went 

to this place'? A. Yes. 
Q. And was there ttny persou with you at that 20 

time · when yon hea1·d the shoh:; at the alley? A. 
No. 

Q. \Yhere was Prank'? A. Frank was with me. 
Q. Yrhere wa8 S:am? A. I don't see Sam and 

I don't see Frank. 

'l1he ( ~onrt : Is there not some confusion? 
Be speaks of Frank. There are two Franks. 

Mr. Bernhard: ]?rank wa:-; the man with 
the letter. 30 

Mr. D' Aloia: Frank Amistardi. 
lVIr. Bernhard: Frank Amistardi. 

Q. '\Vhere was Rizzo? . A. I didn't see him. 
ci. Now, if you were down there on the corner 

and Frank, the man with the letter, was walk-
ing up and down, did you see Sam J:i-,alzano there? 
A. No. 

Q. Did you see Frank Rizzo there? A. No. 
Q. \Vhen you reached home, what did you do'? 40 
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Mr. D' Aloia: Is this a conversation be-
tween Amistardi and this ·witness when he· 
got home, what he said to Amistardi and 
what ·Amistanli said to hirn '! l don't think 
we ought to have that. I think it is im -
material. 

l\tlr. Bernhard: Tlrn t is not what I asked 
him. 

Q. I merely asked you did yon go to bed or 
did you stay up or did you have a talk, or what 
did yon do? That is all I want to know now. 
A. I went to bed and Frank went to the cellar to 
sleep also. 

Q. Went to the celhn? A. Yes. 
Q. From the time you left you1· house, as yon 

Haid one two three, or fonr, and came back and ' ' . ' went to bed, how long we1·e yon gone'? A. I 
went to bed abont a quarte1· to two. 

Q. And how long after yon had been in betl 
was it before so1neone came and arorn,ed you out'? 
A. I didn't look at the clock ,:vheu the police came. 
I don't know whether it was four o'clock ot 
t !nee-thirty. 

Q. And when they came where did you go with 
them'? A. They took me downstail-s and took 
me in an automobile and took 1ue to head<1uarte1·s. 

Q. And were yon dressed at the time? A. I 
dressed in their presence. 

Q. And when you reached headquarters wer·e 
,·ou searched? A. They searched me home after 
I got dressed and then searchecl me again nt. 
headquarters. 

Q .. Did they take an.vthing from you at home'? 
A. 'rhey took a 1•f>YOlYer from a drnwer n 1Hl a 
shot gun. 
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Q. Where was the shot gun? A. In the house. 
Q. :Now, had you had that revolver with you 

the nig ht jnst before when you had gone out? 
A. Yes. 

C-l. vVhy '? 

.Mr. D'AJoia: I obj<>d to that. He an-
swered that he had it with him. Now , why? 
His reason is not going to bind us. 

l\tli·. Bernhard: He has a permit and I 
have no objection to stating the fact be-
f01·e the Court at thi8 timP. 'rhe pe1·mit 
·was legally issued. 

'l'he C01ut: It does not :-:eem to me as 
to why he had it is matel'ial. 

Mr. Be1·nhard: No, not acc01·<ling to our 
theory of the case. There ate t\vo views 
the jury may take of this, either· that his 
explanation is true or it is not true. 

'l'he Court : In other words, the purpose 
of carrying the revolver is in furtherance 
of what the State contends and the queR-
tiou ,·on asked is to off set that? ., 

lVIr. Bernhard: Yes. 

A. Because I have always been tlu·eatened. I 
lune been robbed. My machine was stolen. When 
Adubato wai-i alive I received lette1·s then. He 
robbed my store. 

Q. What kind of letters? A. Blackhand. 
(~. Did yon have a permit? 

taken from your pocket by the 
you were searched? A. Sure. 

Was this paper 
police the night 

l\t[r. Bernhard: I offer it in evidence. 
The Court: ls that a 1925 permit? 

10 

40 
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Mr. Be1·nha1·d: No, it is not. 
Mr. D' Aloia: Counsel will adn1it it had 

expired at the time thiR thing occurred? 
Mr. Bernhard: I will not admit it had 

expired. 
The Court: It speaks for itself. 
Mr. Bernhard: That and the law-that 

and the new law speakH for itself. 
The Court: Anyhow, this man is not 

being tried for earrying concealed weaponR. 
~Ir. Bernhard: No. 

(Pape1· marked Exhibit D-2.) 

Q. Now, then _, in addition to that, they found 
on v011 two letters, did they not? A. Yes. 

Q·. And tliese were the 1ette1·s that yon identi-
fied ye~terdaY? They fonnrl tho~e letter~ on yon·! . . 
A. Yes. 

Q. Did yon write these letters'? A. No, l wrote 
mv nmne on them. 

· Q. Did yon ask anybody to write the~e letters 
for vou '? A. No. 

Q~ Do yon know who did w1·ite these letterR '? 
A. X o, l wish l <lid know. 

Q. I show you two other 1etters which have 
been inh·oduced in evidence, and whieh Father 
})'Aquilla testified he received. They are both 
un(lei· Exhibit S-12 and I ask you whether or not 
,·on wrote either one or both of theHe letterB, did 
:rou write any of them'? A. I-Io,Y tould I write 
them, I ean't write. 

Q. I want to know did yon 01· didn't yon'? A. 
:N" o, sir. . 

Q. Did you ask anybody to "-r1te them 1o 
Ji'athe1· D'Aqnilla for yon? A. No. 
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Q. Did yon know they had been written to 
li'athe1· D'~.\.quilla '? A. No, how ton Id L know? 

(1. Did yon have anythi11g to do ,vit.h writing 
thoi-:e letter~ 01· tausi11g them to be ·written or 
know that they had been written? A. No, I 
rlon't kno,Y anything, I know r received two letters. 10 

Q . ..:\ncl when ::on received .vou1· h,·o letters or 
the fiH,t letter, n[r. Cortese, why didn't you take 
it to the police·? A. I did not take it to the police 
bec-H1L~e I lrn<l been 1·obbed several times on the 
pa 1·t of it, and it never brongJ1t me anything. 

(l. "\Yell, when yon reeeived the second lette1· 
why didn't yon then take them to the poJice with 
the fiN;t letter? A. J did not get any attention 
from them and I was going out to find out for 
myself aud if l could find out from one of those :!O 
people, then I could go to Capadona and have 
them arrested. 

Q. :Mr. Capadona is who? A. A policeman . . 
Q. A member of the Police Depa1:tment, 1s he 

11ot? A. Yes, in headquarters. 

Oro:ss e.11:amina.fion by JJ,Jr. D)1lloia: 

(l vVhere were 
Railroad Place. 

Q. "\Vha t city'? 
Canal Street. 

1.. . 109°•) you 1v1ng 1n i.J..J~. A. 011 

A. Newark. on the corner of' 

Q. How Jong had you been _living in Newark i11 
1922 '? A. I came here in 1905. 

(J. Came where 1905? A. Newark. 
Q. Did you live in Newark continuously frorn 

1905 to 1922? A. Yes, sir. 
(l \Vhere did you become a citizen, where wen~ 

you naturalized? A. Hackensack. 

ao 

Q. \Vhy, if you lived in Newnrk'! A. H<'ca11~•· 40 
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in the summer time I had p1·opert,v there and I 
sold it last year. 

Q. Now, you told you1· counsel that y.ou cannot 
·write. Here is your name at the bottom of this 
application which is dated February 5, 1925. Did 

10 you write that? A. Yes, sir. 
Q. Is this address in your hanrlwriting, "48 

Ferry Street, Ne,vark"? A. No. 
Q. Is your name in your lrnnrlwriting? A. ~Tnst 

the name. 
Q. How a bout the rest of it? A. I dirl not write 

that. 
Q. I am going to ask you again. 'rhis address 

is not written by you, the same as you wrote the 
name? A. No. 

~O Q. ,vho wrote that·? A. l d011 1t remember now. 
q. ,vho wrote the body of thiR pape1·? A. 'rhr 

ma11 that was there. 
Q. r:rhe man that was there ·wrote the pape1· it -

self but yon signed your name and wrote yonr 
address, isn't that so? A. No. 

Q. Now, Reven years ago, anrl befo1·e yon were 
ever robbed by anybody. before yon made any 
report to the police without gettiBg any results. 
as you say, did you report to the police that yon 

30 had received letters seven yearR ago; yes or no? 
A. I reporterl to A(1nlJatto, I gnvr them to Adu-
batto. 

Q. Are you telling us that you reported it to 
Arlubatto because you know .he died about six 
years ago? A. No, because he ,vas an intimate 
friend of mine. 

Q. Your brother-in-law Laborio Sciliano, the 
man who was on the ::-;tand yesterday, did he re-
teive these letten; a tHl open them anrl then 1;entl 

40 ihem to y011 '? A. l f they are mine, yes, sir. 
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Q. These are yours, yes; betnnRe the1·e iR yom· 
nume nt the top of them? · A • . Yes, that's right. 

<J Did the fh-st lette1·, ,vhen he read it to you , 
<.:Ollh1h1 n 11y 1·efe1·ence to Lafayette Street RC'hool '? 
A. No. Homewhere else. 

Q. "'here else? A. Bronrl ~tl·eet and La-
fayette, nnde1· the bridge. 

(l. rr ere is the se<.:ond J.ette1·, tloes that say 
anything about the Lafayette Street school, as 
you i-etall it, 1ead to you by your brother-in-law 
wheH he recehed it and opened it'? A. It said 
J ;1•ofJped Street, it. did not say Lafayette school. 

(,!. 1Jid you send allybody or did you go near this 
bridge at Lafayette and Broad where the first 
lette1· tol<l yon to go? A. No, the first letter, no. 

(l :Now, on this Saturday, which was the 31st 
day of J auuar,r, didn ·t you tell youi- brother-in-
law Scilia.no that you intended to go out that 
11ight and try to catch the people who had sent 
these . letters--

lYlr. Bei·nhard: 1\-la.r I ask the sten9g-
1·aphe1· if he got the entire answe1· of the 
witness-- . 

( Answe1~ read as follows: 'rhe .first lette1·, 
no.) 

)11·. Bernharrl: ,vhat was the . ref-it of the 
· , answer'( ;, 

The : Interpreter: I . thought · they we1·e 
playing. 

(~. N'(nv, when the second letter was read to von 
you sa.r b.r your brother-in-law SatuJ ·day m~rn-
ing, did you ever take up with him the. subje<·t 
of tr.vi ng to ea'tch these people who were sending 
these letters to you, Saturday night? A. No, sir. 

10 

HO 

40 
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Q. Never said a w01·d to hi1n, although he had 
received your letters and hn<l. rea<l. one of them 
to you? A. 'fha t's all. 

Q. ,vhat time was it that Saturday ·when you 
met Falzano '? A. In the morning I made two 

10 loads with the t1·uck, it was about nine o'clock, 
Q. You made two loads with .the truck? A. No. 
(1. ,v.here did yon see Falzano that da.v? A. I 

telephoned to him. 
Q. And what time was it \:\/hen )·on telephonr<l 

him·? A. Nine o'elotk, something like that. 
Q. Did you spPak to him on the telephone·? A. 

YeR. 
Q. And yon to ld him to eome <10,,·11 a 11d i-iee yon 

and do what? A. To make a , loan, Pentelle's 
~O nephew says that a frien<l. of his, a townRman of 

his waute<l. to move a tnu1k an<l n stow'. 
Q. Subsequent to the telephone n1essage what 

time waH it ·when yon saw [1,a lza110? A. I don't 
1·ememl>ei- the ex art time, hut he tn me nfte1· n n 
hmn 01· Romethiug like that. 

Q. ,vhen <l.id you first see Hizzo t hn t <lay'? ) ... 
lfe was with Falzano . 

Q . So tl1at when you saw Ji';::tlzano a 11 lwnr afte1· 
yon te lephoned to Falzano · yon sa ~v Rir,zo, too, i:-. 

30 that right? A. Yes, both together·. 
(J. Now, <l.id they Rtay down at yonr place fcn; 

nn hou1· after that 11ine o'clock teleph011e in the 
morning nntil a bout four o'cloek in the afternoon? 
A. 'fhey made that load then, they ,ven_t to Pen-
telle and then l went 011 t a ll(l I retu1 ·ned a bout 

40 

1 wo o'elock. 
· Q. But it is true that Falzano and Rizzo hmig 

arom -1d your plate fm· an hour " · after the time 
yo11 telephoned for Fa lr.:i'no all clay n11ti1 e·v<~nin~. 
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..llicliael Cortese - [ or ])efenda 11fs- flro88. 

Ii-m 't i hat tJ-ue? A. Yes, hnt they went to the 
1110Ying pidnres --

(~. ,vait , hef01·e .vou go to the moyi.ng p1c-
tm·eH- -

}lr. Ab1·uzze8e: :May it please the ( 'ou1·t, 
f think we ai·e entitled to the whole am.;wer. 

'fhe Cmut: No , yon are only entitled to 
1·e:-.porn;;i ve a ns"·er·s. 

)1 ]•. A lwuzzeRe: How c-an we tell if it is 
1·psponRh 'e nntil the whole- answer is given? 

1,he Cou1·t: I heard the question and I 
lltHfonitancl part of what he said, nnd I don·t 
thiuk it h,; reRponsive. 

~11·. Abruzzese prayi., an exception to this 

10 

rn ling of the Court. !20 
Exception al1owed; let it be sea led and 

' it is ~igned an<l sealed accCirdingl~ ·. 

.Judge. 

Q. :Xow, hefo1·e yon get to the time they went 
1 o the moYing pi<·tlues at fou1· o'cloek, did you 
take them npstail-H to youi- room, both Fa lzano 
nnd Rizzo, and did you eat with them? A. No, 
~ii·; I cti<l.n't eat at all at my home that day. 

(1. Late1· · on, when you were answering that 
que8iiou where counsel interrupted ·,vere vou the1·e ' . 
when they went to- the moving pictures'? A. They 
told me when thev returned about ten or ten-
thii-ty. 

(~. Let's see. You owned this saloon down there 
next to the butche1· shop? A. 1'he house and 
Pve1·ything, but I had a bartender there. 

Q. The saloon, yes or · no? A . Yes. 

30 

40 
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Jlichael Cortese-for JJefenda 11ts-Cross. 

Q. Aud some time ago .rou had some trouble 
there at the saloon, didn't you'? A. No. 

Q. ,v-asn't there a raid there'? 

}Ir. Bernhard: I objec-t. 
The Court: Sustain the objection. 
:Mr. D' Aloia: [ will withrlraw the word 

"raifl''. 

Q. ,vasn 't there tronhle at the saloon? 

)fl-. D' Aloia : I will c-onneet it. 

A. 'rl1e only tronhle I had was they cut the win-
dow and they put thefr hand inside of the rloor, 
went in the door, anrl ·went i11to the butcher shop 
n nd robbed me. 

<l Now, forget fl 11 about thr lmt('he1· shop and 
('Onfinp you1·self to the saloon. I ::--n 't it a fad 
while yon were in ('Ontl·ol of that ~aloon :-;ome six 
or ReYen months ago yon had some tremble with 
the nnthorities n11rl Yon blamed the tronble YOU 

• f , 

had on the priest at the c-hn1·ch ne:1J•by'? A. I 
didn't h.:tYe any h·ouhle. 

)Ir. Bernhard: I did not objed to ~Ir. 
D'Aloia's question, lrnt I do say to your 
H<mm· 110w that unles8 :\th·. D'Aloia is able 
to snb8tai'1tiate the inference that he 1·aisei-; 
i11 his qnestio11 that i8 p1·ejudieial and there 
ought to be a mistrial. ~o,v, nothing more 
detrimental t·ould happen to this man in 
the c:oud 1·001i1 tlrn.11 to lenve the inferenee 
nrnde by ~fr. D'Aloia 's question that he had 
8ent these letter::, to Father D' Aquila be-
en use six 01· ~even months ago be hlnnwd it 
on Father rrAqnila. 

16!) 

.lliclwel Cortese-for Defendants-Cross. 

1'he Court .: The question is prope1· arnl 
vmu motion for a mistrial is denied. .. 

Defendant Cortese's counsel prays an ex-
ception to this ruling of the Court. 

Exception allowed; let it be sealed, n nd it 
is signed and sealed arcordingly. 

Judge. 

Q. ,vhose gun is this? A. I don't know. 
Q. You did not give it to Rizzo just before yon 

closed np your saloon and went out that night? 
A. No, sir. I only haYe one reYolYer. 

Q. ,vhat time was it ,vhen yon strapped this 

10 

gun on you yourself? A. I had it every day from 
20 the time I received the first letter. 

Q. 11hat night did you go upstairs before yon 
closed the saloon? Yes oi- no. A. I went np, not 
for the revolve1·. 

Q. And when you came down did yon give this 
antoinatic pistol to Rizzo? A. No, sir; if I had 
giYen it to him I would sa.,· it. 

Q. You prepared an enYelope with a pieee of 
new:::;paper in it and gave it to Amistardi just 
before you clo:--ed up, didn't yon'? . A. No, I gaYe 30 
it to li"1alzano. 

Q. Anrl you tol<l Falzano to giYe it to Amis-
tardi ·? A. I gaw~ it to Falzano. 

Q. And didn't you say that was to be given to 
Amistardi and Arnjstardi was to go down to the 
corner of Prospect Street and just hold it in his 
hand and giYe it to the first person who came up? 
A. Yes. I said to him, "Anybody that comes, give 
it to him". 

Q. Did yon know that that envelope containing _10 
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that pieee of pape1 ·. when yon gnYe it to Fn lznno, 
was to be given to Amistardi and he wnR to stand 
with it on the eorner of ProRpect Street and giYe 
it to anybod)· that earne there for it? A. I knew 
that, but not on the (·orner; on ProRpeet Street 

10 I told him. 
Q. Did yon Ree AmiRtnrdi go 011t·? A . YeR. 
Q. How long after AmiRtardi went ont did )'OU 

see Palzrmo go ont? A. Ahont five minnteR. 
Q. How long n fter Fa lzano got out rli<l Rizzo 

go ont ·? A. All together. 
Q. How long aftr1· Rizzo wrnt ont did yon go 

ont'? A. About four rninnteR; Romething like that. 
Q. Yon went tlu·ongh the nlley to Prm;peet 

Stl·eet? A. Fonr to five minnteR. 
:!0 Q. You went through the nlley from rnion to 

ProRpect Street and got to Prospert Street, didn't 
yon? .A... Y eR. 

Q. You kne,,· w.hei·e Falzano and Rjzzo had gone, 
didn't you'? A. To look at Frank, watch Frank. 

Q. And Frank waR there with the envelope to 
give to the people who Rent you the letterR, hm't 
that Ro? A. Sure. 

Q. Now, ·when yon went ont fom· minuteR or 
three minutes afte1· Rizzo went out and yon got 

:rn to Prm;pect Street, whith way did yon wn lk '! A. 
1\)wni·ds Lafayette. 

Q. Now, as yon came along Prospect townrd 
Lnfayette, yon fli<l not see Falzano, did you? A. 
Xo. 

Q .. A .. nd yon dict not see Rizzo, ,lid yon? A. :No. 
(l. ·nut yon dirl see Frank·? A. Yes. 
Q. A11d Frank Rai<l to yon when yon aske<l 

hi111, "Did yon :-:iee anybody·?" he sniJl ":No", is 
t hHt 1·ight? A. T saw 11obody. 

,tl) Q. 'And then _j·on nrnl li'nrnk hega n to walk baek 
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.lfir-lwel Cortese-for l)efendants-Cross. 

over Prospect Sb·eet to your plaee? A. Yes, on 
the right hand side; aR yon go flown on the lrft 
ha,nd side. 

Q. You were on the Ride of ProspE>rt Street 
opposite the lotR; that is what yon are tl·ying to 
i-;a_v. opposite the school )·a1·d '! A. No p sir. 10 

Q. l'he ~ame side where the lob.; are? A. No, 
this Ride. 

Q. No,.v, where w~re yon ,vhen yon he~rd the 
8hots'? A. I hnd ai~riYe<l at Bentelli'R garage. 

Q. Now, whe1·t1 it, Bentelli's garage ·with 1·ef-
erenee to the sc·hool '? A. Dow11 he1·e; dow11 f111·-
ther. 

Q. A little neare1· Fen·)· Rtreet·? A. Yes, 
neare1 · Ferry Street. 

(l Now, there is where yon were at Bentelli's 20 
garage vdth Frank AmiRtardi when you heal'd 
i.;hoh; corning from the Rehool, is that tn1e? A. 
I didn't hea1· any shots at the i.;chool. I had 
beckoned to Frank to come a bout a minute or a 
minute and a half later. 

Q. I know you didn't hear anv shots H8 Yon < • • 

were at the sehool, but as you nnd Frank AmiH-
tardi started to walk along Prospect Street and 
you got to Bentelli's garage, you heard shots com-
inbo· from the direction of the school. Now o·et 30 

' b 
that right. Yes or no. A. I heard them from 
there, but I didn't knm.v whether it was the 
Rchool or not. 

Q. vVell, did you hear them from that direc-
tion, yes or no? A. Yes, five or six shots. 

Q. And you had this thing with you, dhin ' t 
you? ( Showing revolver.) A. Yes. 

Q. And you knew that you had sent Falza no 
and Rizzo there to catch the blaekhanders who 

4.0 
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had written these letters to :vou '? Yes or no. Did 
you knO\Y that? A. I didn't know it was them. 

Q. But the shot8 were coming from the direc-
tion of the school, weren't they? A. I don't know 
that they were at the 8ehool exactly, l heard them 

10 from across the street. 

20 

Q. You kept 1·ight on going home nnrl going 
to bed? A. Yes. 

Q. ,Yithout seeing Fa lzano nnd without 8eej ng· 
Rir,zo? A. No, l didn't see anybody. 

Q. And von want to tell ns that vou went ont . 
thnt night to catch the blackhanders who WPN' 

wl'iting the letten.; to yon? A. Yt>s. 

Re-dil'ret e:r·a1nhwtio11 by Afr. Bernhard: 

Q. Jlr. Cm·tese, yon said tlrnt yon thonght the 
first letter wns only fooling, which ) ' OU reeeiYecl '! 
A. Yes, sir. 

Q. ".,,hat was the1·e in the second letter thnt 
mnde you think they were not fooling? A.. 'l1hey 
i-mid, "You senrl $] 0,000 and if you nre afraid to 
tome, sen<l that with the GenoYese; the Genovei,.;e 
ii--; Frank. 

Q. And if you do not? A. If not we will take 
:w your hide and we wHl steal your daughter and 

take her with u~ and we won't let her ma1·1·y 
the nrnn that has $11,000. 

~Ir. D'Aloia: (Addressing the Inter-
preter.) Just ask Jijm to use that expres-
sion in Ital,ian which you translated to 
mean, "'Ve will take your hide". Ask him 
what that means so that ,ve can under-
stand it when used in his particular dia-

0 lect. 
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Joseph Linardurr-i ~- for Defendants-D-irer·t. 

The " ' itness: ~1y b1·other-jn-lnw tol<l 
me they want to kill me. 

lVIr. D' Aolia: ~rhat expression, "'Ye will 
-take your hide", in your dialect, as _ trarn-;-
lated by your brother-in-law, means, "'Ye 
will kill you". Is that right? LO 

The ,vitness : Yes. 

.JOSEPH LINARDUCCI, JR., . swm·n Ill belrnlf of 
defendant C01·tese: 

D-ircr-t e.r·a m-i11aN011 by Jfr. Ben1ha1·d: 

Q. ,vhat does the word "pelln" mean, gener-
20 ally, in the Italian language without regarcl to 

dialect? A. · "Pella'' in ltn lian means skin. 
Q. It means "Take yon1· skin", does it not, with-

out taking into aceount an)· din lect? A. YeH, 
Yes, "T take your skin''. 

(,1. GeneraJly in Italian, in the Itnlian lan-
guage, it means "~rake yonr Rkin'' without 1·egni·,1 
to dialect? A. I don't ngree with yon the1·e, :\I1·. 
Bernhard. 

(l J a111 ai:,kiug you if it is not so? A. 'l'he 30 
expresi-.;ion as gene1·a lly used and nR nndPrRtood is 
a threat to take life; it is paraJlel to the expreR-
sion in English, "I will tnke your hide". 

Q. Perhaps my question i:-; not clear. 'l'he1·e 
are numerous dialects in the Italian Jnnguage? 
A. Yes, any number. 

Q. But the expression means the same in n 11 
of the dialects? A. Yes. 

( C1·osi-.; exarniua tion wniYed.) to 
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MICHAJ~L CORTESE sworn 1n behn lf of defen<lnnt 
Cortese: 

])frpef P.Pam;1rntio11 by llfr. Brn1lrnrd: 

Q. How _ old nre yon'? A. Nineteen. 
Q. " There <lo yon wor·k '? A. 4-7 Ferry Rtreet, 

my fathe1·'s businesi-;. 
Q. Ymn· father is Mielrne] Cortese, the defend-

nnt here? A. Yes, sir. 
Q. YVhere rlo yon liYe? A. -1:7 Ferry Rtreet. 
Q. And yon w01·k in the b11tehe1· 8hop for him, 

do )'Ou? A. Yes, sh-. 
Q. Yon lrnYe Hn nn('le, :Mr. Srilinno? A. 

Yes, 8fr. 
Q. J n .J annar·y of thii-; yen 1· <lid yonr n11rle i-;how 

you any letters? A. Yes. 
Q. Do yon remember whether he showerl yon 

one or two or· both'? A. He told me whnt wni-; 
in one, but he showed me one. 

Q. Do you think you would recognize the one 
which he showed you if you saw it? A. Sure. 

Q. '\Vhat was the color of the pn per, rlo yon 
know? A. Yellow. 

Q. Do you recall the day of the week on whiC'h 
he shffwed you the one wit~1 ye1low pape1·? A_. 
11he 31st of January. 

Q. Do you remember the rlny of the ·week? A. 
Saturday. 

Q. Do you remember the time of the day? A. 
It was about half-pnst nine when he showed it 
to me the first time. 

Q. Look at paper S-12 and see whether or not 
yon identify that as the paper which you say 
your uncle showed you on Saturdn:v? A. Yeis, 
that is the one. 

PaRquale . 1~en11etill1'-for nefendants - Dired. 

Q. And he told ,von nhont nnother one enrlil~1· 
in the week, did he? A. Yes, he told me he 
had received one '\Vednesday. 

P ASQr ALJG YENXETILLI sworn 1n belrn]f of de-
fendant Cortese: 

])frect r>xamhwtfon b.lJ ffilr. J/ernhard: 

Q. '\Yhere do you Jive? A. T nm Jive 1n Long 
Branch. 

Q. '\Vhat is ~~our business? A. I nin't got no 
business, I am retii-e. 

Q. Have you retired, sir? A. Yes, sir. 
Q. '\Vhat was your business? A. I have n 

isn loon bef01·e Prohibition. 
Q. Do you know · Mr. Miclrnel Cortese, the de-

fendant in this case? A. 1 know Cortese, yei-;. 
Q. flow long; have you known him? A. About 

twenty years. 
Q. Jn Janun1·y of this yenr did you see )Jr. 

Cortese 01· did he see You'? A Yes . . . 
Q. Did he :--peak to you? A. Yes. "·hen, I 

wn11t to k110w when? 
Q. In January, I snid '? A. Oh, yes. 
Q. Did the subject of the conYersation reln t-e 

to some letters? 

)Ir. D' Aloia: I object to that. 
l\Ir. Bernhard: I know it is a leading 

question. 
l\lr. D'Aloia: Even if it were not lead-

10 

20 
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Pru;qunle r en llffilli-for nefrJld(l,n,fs-eross. 

ing, the converi.;ation with thik nrnn haR no 
ben ring whatever on this ease. 

~Ir. Bernlrnrd: I am not trying to get 
in the conversation. 

~rhe Court: It is just a quektion whethe1· 
Io or not it related to a letter. 

:Mr. D' Aoli:=t : ~rhen I want the time 
fixed exactly, the Jett-en; whic-h we <:hai·ge 
J1e1·e ii-; onp of .Jnnnm·y ~7th and one of 
January 3h;t. 

Q. Do you recall the date on which he kpoke 
to you n bout some letters? A. Yes, sir. 

Q. YVhat was the date? A. It waR a Saturday. 
Q. 11lrnt is the day, do you 1·emember what day 

:!O of the month it was? A. J don't remember whnt 

:rn 

day of the month, no. 
Q. It was Saturchly, yei,,;, Rir. 
Q. A bout ·what time? A. In the afternoon; 
ean't tell You exaetl v what time it was . ., . 
Q. And where? A. Right in hnc-k of his Ntm·e

1 his lmtche1· shop. 
Q. And fo1· how long a time did he nnd you 

talk a bout it? A. Oh, n bout ten minutek, korne-
t hing like that. 

< 'nJss examfriation 1Jy Mr. D' .llloia: 

Q. Do you remember what Snturday that wnk, 
do you? A. ,vell, I enn't tell you exactly the 
~aturday it was. 

Q. You don't remember whether he told yon 
that he had sent letters to a priest and that they 
were trying to get some money from him? A. J 
don't know anything nbout that. 
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Pasquale remwtilli-for nefe11cla11ts-Re-r .,ro.-;s. 

Re-dircr·t efI'a111inatioJ1 by ilJr. Brrllhard: 

Q. Did anything oc-cur, so fa 1· as you know on 
the Saturday night of the Saturday or when 
Cortese talked to you about theRe letters-do yon 
understand my question? A. l can no under- lO 
staud the · queRtion. I want you to repent it 
for me. 

~rhe Com·t: J uRt listen nnd nrnybe yon 
will understand. 

Q. On the night of the Satu1·day afternoon 
when you arid Mr. Cortese were talking together· 
about a letter in the back of his butcher shop, 
did or did not something occur that night? A. 
~o, because I leave four o'clock to go home, I 
don't know anything n bout it, because I liYe 
in Long Branch. 

Q. "Then next after that Saturdny afternoon, 
did you see Nlr. Cortese? A. Oh, three or fou1· 
dnys after, because he lrnd trouble. 

Q. "\Vhat trouble? A. I don't know about it, 
he had some t1·oub]e, some kind of t1·ouble; 1 
don't know. 

20 

Q. ,Yhe11 <lid thr h-011hh1 oc-rm·? A. On the 
30 8ame Satu1·day. 

Q. 011 1-lie i,,;nrne Satnnl.1y you sa.r he t-alked to 
., A y . yon. . es, sir. 

He-c1·oss CJ'aminr1tfrm b.lJ lllr. l>' ~lloia: 

Q. How long have you ln1own Cortese? ~l. 
Twenty years. 

Q. You did not say anything a bout going to 
the police that Saturdny n fternoon, did Jou? 
A. No. 40 



10 

178 

GERARDO PARRILLO sworn in behalf of defen<lnnt 
Cm·tese: 

Dil'cr-t eir•a11nfrwtio11 1Jy 1lfr . .Rernbanl: 

Q. ,Yhere <1o you liYe? A. 20 E:u;t :Mechanic 
Street. 

Q. "'hat ii-; yon1· lrn8inei-;H? A. I am in the hah-
go0<l:-; lnudne8N. 

Q. Do yon know l\11·. Corter-;e, the <1efendnnt in 
this case? A. Ye:-;. 

(~. How long Jrnye yon known him? A. ".,ell, 
maybe twelve 01~ thirteen years. 

Q. Jn tJannary of this yea1·, the month of 
January, did you see Mr. Cm·te8e, if yon recall? 
A. Not that <lay. 

~0 Q. I am not speaking of a day, sir; I am speak-
ing of the month, the month of January; did yon 
see )lr. Cortese during the month of ,Januar)'? A. 
:?\lore or less, I see him .every day. 

:rn 

40 

Q. Upon any of the occasions which you saw 
l\1r. Co1·tese during the month of January <lid he 
have a conYersation with you about a letter'? 

lVIr. D'Aloia: I obj~t to that. 
1'he Court: Sustained. 

Q. I show you two letters, S-12, and ask you 
whether 01· not you ever · saw any of those pape1·s 
in S-12 4? A. I saw an envelope with the letter in. 

Q. ,vhat color was the letter in the envelope 
which you ~mw? A. ,vell, it was a white en-
velope. 

Q. ,Yho showed it to you'? A. Mike Cortese. 
Q. And where did he show it to yon? A. On 

l•'e1·ry Street. 
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Gerardo Parrillo-for Defenda11ts-C1·oss. 

Q. ,vhere <lid he show it to you? A. At hi8 
home. 

Q. Did .ron and he lune a tnlk about it? .A. 
Yes, sir. 

Q. I-low long were y01~ and he talking about .the 
letter which he showed yon? .A.. About fl.ye or 
ten minutes. 

Q. Did you that afte1·noon on Thursday, . did 
you see him again that n1onth? A. No, sir. 

Q. YVhen did you next see him? A. About a 
week after he got out on bail. 

Q. From the time that you saw him on Fer1·y 
Street until he was admitted to bail did an.,·-
thing happen, so for a8 yon · know, or hear<t? 
A. Yes. 

10 

Q. ,vhen did something Jrnppen '! A. It hap- •20 
pened on Sunday night. 

Q. Early Sunday morning? A. Yes, sir. 
Q. How many days after the 'l1hursday on 

which you saw him? A. It wns about four day8, 
I should say. 

Cross examination by Mr. fl'Aloia: 

Q. You live nt w]rnt number East lVIedutnic 
Street? A. 20. 

Q. I-low long have you known Cortese? A. 
T,Yelve, thirteen yea rs. 

Q. You are a very good friend of his? A. More 
or less, I am a friend of anybod)·'s. 

Q. Yes or no? A. Yes. 
Q. How far is your house away from the 

priest's l'ectory? A. Right next door. 
Q. Nov;r, the morning of that Sunday at one 

o'clock did you see a tnxicab come around there? 
A. No, sir. 

:w 

-IO 
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Oera1'Clo Pan--illo-for nrfenrlants-Re-clirect. 

Q. ,vhere were you tlrnt Sunday morning at 
one o'clock? A. Asleep. 

Q. " There? A. In my hom;;e. 
Q. You are sure that you did not see that 

taxicab come around • there at one o'clock that 
Jo morning and that you did not tell someone that 

you saw a taxicab go off? A. No, sfr. 
Q. Have you a telephone? A. Yes. 
Q. You are s1ipposed to be a private detective? 

A. No, sir. 
Q. You have pm;ed as one·? 

Mr. Bernhard: I object to that. 
'l,he Cot11·t: The fit-st question is prob-

n bly objectionable. 
20 )11·. D' Aloia: I will withdraw the second 

30 

one-I will withdraw them both. 

Q. Isn't it a fact that because you have had the 
1·eputation in tliat neighborhood of investigating 
and being a quasi-detective Cortese started this 
<·onYersation with vou •, . . 

:M:r. He1·nl1a1 d .· Ob1·ecte l t · t . · f o as 1mmn e-
1·ial. 

A. Yes, sir. 
Q. During the conYersation did you suggest to 

< 1ortese that he go and see the police? A. No, sh-. 

Ne-direct e.1Jaminatfon b/f Ml'. Bernhanl: 

Q. What did )Tou say your business was? A. 
am in the hairgoods business. 
Q. Ho-w long have you been in that business? 

10 A. About ten years. 

18l 

Ge1·ardo Pa .1·rillo-fo1· Defend a llf8-Re-r1·oss. 

Q. Has y011r wife bern vhdting the jail sinre 
this thing lrnppened? A. Yes. 

M1·. Bernharrl: I objert to that. 
The Court: Rustained. 
l\1r. D' Aloia: X ow, if the Cou1·t please, 

I am going to tr)T to bring 9ut, to show the 
bias of this particular witness and his 
frienflJiness for the rlefendant Cortese. I 
am going to prove that .H wns his wife who 
pnid visits to the jail and sa,v Rizzo with 

10 

a messag·e from Cortese nnrl with some 
money f1·om Col'te,-.;e and l think I have a 
right to show that ,vhen this witness is 20 
offered as a witness in behalf of the defend-
ant CorteRe. He just answered yes he 
knowR that his wife paid visits to the jail. 
nrnl I think I ong·ht to bring that · out. 

)Ir. Be1·nharrl: If ronnsel will produce 
' the testimony in 811pp01·t of hiR offer, whith 
he sayR thnt he "'ill produce, in effect that 
Cortese asked this witness's wife to carry 
n mesi-;age to the jail to Rizzo for him, 
w11ir h will affec _t the crerlihility and the bias 30 
of this witness. I haxe no objection to it, 
tlrnt is, his flat-footerl statement, and if he 
does not, T renew my motion for a mistrin l 
because, of course, it is prejudicial to thiR 
defendant. " That he has offe1·ed to y01n 
Hono1· to proye is this, not by infe1·ence, 
not by insinuation and not by suggestion 
01· conclusion, but by word of mouth, f1·om 
the testimony, that Cortese asked this wit-
ness's wife to carry a message to the jail 40 
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Genrrdo Parrillo-for l)efeiulants-Re-cross. 

to Rizzo, not Rizzo's statement, bnt the 
Ji11e of proof which lw i,;o sai<l in a solemn 
way in this Court, he ·will produce, other-
wise it h, JWejudidal to this rlefendnnt. 

The Com·t: Suppose this witness meets 
the reqnirements? 

~Ir. Be1·nhard: ln what way·? 
'l'he Com·t: Suppose he a.m,;weri-; yes. 
~Ir. Bernhard: 'l'lrn t is prejudicia 1. 
'l'he Court: X o. 
)Ir. D'Aloia: 'l'lrnt he knows of this 

pa1·titulai· message. 
1fr. Bernhard: 'l'hat is hearsay, sir. 
'l'he Court: I would not say that, sup-

po:-:.;e he heai·d Cortese. 
Mr. Bernhard: How can a message be 

anything else but hearsay unless Cortese, 
con·ob01·ated it, and if he did, then, my 
oujection does not stand. 

'l'he Court: Suppose he heard Cortese 
or anybody else make a statement? 

)Ir. Bernha1·d: But unless Cortese made 
the statement, isn't it heanmy? 

'l'he Court: Absolutely. 
~Ir. Bernhard: If C01·tese 1nade the state-

ment, then, of cou1se, he can testify to it, 
hut that is not what the Prosecutor offered 
to do. 

( Ar gum en t. ) 
Mr. D'Aloia: I wi1l limit myself to one 

question. 

(l. Do you know that you1· wife can·ied mes-
snges to the jail upon her Yisits there f1·om Cor-
t(•se to Rizzo? A. So, sir. 
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Uerardo Parrillo-for /Jefendant.-;-Re-rro.-;.-;. 

)11·. Ben1hard: I object to tlrnt. 
~rhe Cou1·t: His nnswer is no. 
Mr. Bernhar,l: ,vell, T didn't henr his 

nnswe1·. 

Q. Yon understand English p1·etty well? .A. 
Yes. 

Q. Yon understood this a1·gnnwnt ns it took 
place? A. Yes. 

Q. Sow, you told me a fe"- minutes ago thnt 
you were neYer an investigator and that you neYer 
acted as a detectiYe. Sow, do you want to change 
that testimony? Yes 01· no. A. If I did that it 
was years ago . 
. Q. I don't care when it wns. \Vere you eyer 

10 

a p1·ivate detective'? A. Yes, ten yeai·s ago. ~O 
Q. Now, you want to change your testimony? 

A. No. 
Q. })id you knqw Cortese when yon were a pri-

Yate rletective? A. No, sir. 
Q. You said .it was ten yeai·s ago? A. ,vell, 

all right. \Vhen I Flay I know l know everybod~· 
ln· siO'ht • b . 

Q. Now, isn't it a fact tlrnt you were called in 
by Cortese to discuss these particular missiYes 
because you had given Co1·tese to unde1·stand for· 30 
the last ten years that you knew something about 
detective work? A. 'X o, sir. 

Q. I-Ie just called you in as a friend of hiH '? 
A. Not called me in as a friernl. If Yon will o·iye 

• 0 
me time I will explain it. 

Q. vVe will give you time Jutei·. A. All right. 
Q. You want us to believe that you went in 

the1·e and the first thing he did was to-wluit is 
yonr· first - name? A. Gh-ard. 

40 



Geranlo Pnn·illo-for nefend(rnts-Re-c1·oss. 

Q. Gil-ard, and• say · l ha.Ye a lette1· here, and 
you looked at it and it was in a ,vhite envelope. 
1-Jif--b1·other-in-law wasn't around nt the time? A. 
So. 

(l Awl he took this letter out and said, "Look 
10 here, l have a letter calling on me to bring some 

money"; is that how it started'? A. -X o, it didn't. 
(l How did it start, who brought the letter 

out'? A. Cortese brought it out. 
Q. And he told you what was in it'? A. Yes. 
(l Did you see him read it? A. No, sh-. 
(~. He told you what was in it and what did you 

say'? A. l said, "Don't do an v harm don ·t be 
., ' 

scared., what do you care"? 
Q. Yot1 didn't say, '·Go and see the police about 

~o that'''? .A .. No. 

30 

40 

(-l, 1'heu you went away? A. I went awaJ·. 
fl. 1'hat is all you know? A. Yes. 
(l Now, after that occasion and after he o·ot 

b 

out on bail, how many times di<l. you and your 
wife go and Yisit him'? A. l\1y wife don't Yisit 
him. 

(~. How many times did you vhsit him'? A. l 
1naJ· liaYe visited him once, two, tlnee 01· four; 
l don't know. 

Q. How many times have you visited Cortese 
since the time you got out on bail? A. About 
three times. 

Q. 'l'hat is all'? A. Yes. 
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EffWARD F. RE ,ILLY, sworn 111 behalf of defencl-
ant CorteRe. 

Direct e;J'a-1111·na,.tion by Jfr. Bernhard: 

Q. ''."'here d9 you live'? A. Maplewood. 
Q. Where do you ,vork'? A. Ironbound 'l'rnst 

Company. 
Q. That iR the branch or main building'? A. 

Main office. 
Q. On the corner of Fen·y and ~Iarket Streets·? 

A. Yes. ,: 
Q. Do you know Miclrnel Cortese, 'the defendant 

in this case? A. Yes: 
Q. You know whe1·e he' lives? A. vVell, it is on 

a corner near there, coiner of Union and Ferry, 
I believe. 

Q. About how far from your bank is it? A. 
1'wo blocks. 

· Q. And how long have you been associated with 
the Ironbound 'l'rust Company at that location'? 
A. Eighteen years. 

Q. How Jong have you known C01-tese'? A. 
,vell, about eight or nine years. 

Q. J unde1 stand he is a dep0Rit01· in your bank, 
is he not? A. Yes. 

Q. Are there other deposit01·R from that neigh-
borhood in your bank, so fal' as yon know? A. 
Yes. 

Q. :Many? A. · Oh, yes. 
. Q,.. Do you know the reputation of Cortese for 

peaceableness and being a law abiding citizen in 
the community in which he lives·? Do you know'? 
A. l know him to be all right. 

The Court: 
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Edward F. Reilly-for nefendants-Re-re-direct. 

Q. Ko. The fin;t qnei-;tion iH do yon know, from 
yonr ai-;soriation with these people, and being 
,lown the1·e; do yon know what it iR? A. ,v1rnt 
hh; 1·eputation is'? 

Q. Yes. Yei-; or 110 to that. A. \Vhy, ye~L 
lO Q. And what is his reputation f01· peacefulness, 

g;ood 01· had'? A. Ooo,l. 

e1·oss r.ra m ination 7; !J .II r. flJ ,tloia: 

Q. You d011·t meet him at any time onhdde of 
hanking hon1·i-;·? A. :Xo. 

Q. Yon di,ln't Yisit him ~oc-inlly'? ~- No. 
(1. He does not Yisit you? A. :X o . . _ 

· (1. Yon know that he hai-; an ae(•onnt in you1· 
lmnk? A. Ye:-;. 

Q. Arn..l it - ii-; not oYerdrnwn and he meets his 
obligations theJ-e '? A. Yes. 

Q. And you know that about other dep0Hit01·s 
of y0111· bank who _do the same thing? : i\... Yes. 

Q. 'fhat is all you know··? A. YeK 
(l . .Xow, :,·ou don't kn9w whether he em:l'ies a 

reYolYer, do yon? A . .X o. 

Re-direct e.ram ination b.11 .Lllr. Bernha,rd: 

80 . Q. You know depositors who know him, do you 
not? A. Yes. 

Re-cross e.r·a-mination b.11 lfr. I)) Aloia,: 

q. But you clo not discuss him with them at 
any time, cro·)·611'? ·A. :No. 

Rc-1·e-di1-ect exam ,ination by lYir. Bcrnha rd: 

Q. Have you ever heard from them or from an;r-
_1 !) one eh;e anything· <le1·ogator_v to his charncter as 
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Eclwarcl Jl. Hirsch-for Defendants-flirer-t. 

a lnw-nbicling eiti:um in the eornmnnity in whic-h 
he lives? A. No. 

Re-re-rross c.ram by 1111·. D) Aloia: 

Q. Did yon eYe1· ask any of them abont it? A. 
Xo. 

l~D\VARD A. Hrnscn, swo1·n rn behalf of the ,le-
fenrlri nt Cortese. 

Dir('r-f e.ra-m ination b !I J.vfr. Be1·J1 ha rd: 

Q. \Vhere do you ]he? .A. 14:2 North 13th 
~treet. 

Q. And ai·e you in business nt the preRent time? 
A. No. 

Q. vVithin what time have you been in business? 
A. Since the 15th of October I am out of business. 

Q. And where was your business located? Last 
October you went out of business? A. The 15th 
of Octobe1·. 

Q. And whe1·e was your business located? A. 
46 Ferry Street. 

Q. What was your business'? A. Sea food. 
Q. And do you know )lichael Cortese, the de-

fendant in this case? A. Yes. 
Q. How long have you known him? A. Two 

years. 
Q. And where has he had his business and re- · 

sided during that pe1·iod of t\Yo ~·ears? A. Across 
the street. from me. 

10 
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peaera hlenesi-; and as a law-a biding citizen for the _10 



Vito Mm·.~·a110-fm· Defendants - Direct. 

period of time which You knew him? Do vou 
' u 

know? A. I don't know anything except wlrnt I 
saw of him, an industrious business man. 

(l Do yon know other people who know him? 
A. Some, ,ves, in the neighborhood. 

10 · Q. Have )'On henrd anything derogatory to his 
elrnracte1· 01· reputation ns a law-a hiding citizen·? 
A. Never did. 

Cross ea·amfrurtion by ~lf r. JY Aloia: 

Q. You neYer visited him socially? A. No, sir. 
Q. You do not knmv ,vhere he ·went in the 

Pvening? A. ~o ,. sir. 
Q. You did not meet the same people he met in 

1. he evening? A. No, sir. 
Q. ,v ere you ever awn re of the fact he carded 

a 1 evolver? A. No, sh-. 

R e-dire ct ex amination by Mr. Bernhard: 

Q. \Vere you eYer aw ·are of the fact that he had 
a pe1·mit to carry a revolver·? A. No , su·. 

Re- cross ex a,minntion by Jlfr. DJ Aloia,: 

Q. He kept a saloon opposite the butcher shop? 
30 A. I believe he had. 

40 

Q. Yon believe it was a sn loon? A. Yes. 

YITo MARZAXO, sworn 1n behalf of the defend-
H 11 t Cortese. 

l>ircct ex amination by Mr. Bernlw rd: 

Q. vYhere do you reside? A. 229 Broad Street. 
Q. ,vhere is your business located , if yon are 

j II business? A. lG Ferry Street. 

V1'to Mar zano-for Defendants-Cross. 

Q. And what business are yon in? A. Banker. 
Q. I-low long have you been in business as a 

banker? A. 'rhirty-five years. 
Q. And how long in that locality where you nre 

now situated? A. Seven years. 
Q. Do yon know Peter Cortese , the defendant 10 

in this case? 

'fhe Conrt: Not Peter, Michael. 

Q. ~fichael. Do you know Michael Cortese, the 
defendant in this case? A. Yes. 

Q. I-Tow long · have you k'nown him? A. Oh, 
about fifteen or sixteen jrears. 

Q. Do yon kno-w what his 1·eputation is as a 
peaceable and law-abiding citizen in the com-

' ... >O munity in which he lives? Do you know? .. A ... I 
do. 

Q. ,vhat- is it, good or bad·? A. Good. 

01'oss c:rffminatio1t by Mr. DJ_4_lofo: 

(l. Did you lurre any occasion t-o discuss hiR 
reputation? A. I never had. 

Q. ,vhat? A. :Xo, not before. 
Q. You are s1ne that Homebody did not come 

into your bank and tell yon that )lichael Cortese 30 
was a pretty hard fellow to get along with, and 
pretty t-ongh, and yon said he was not? A. :Not 
before this happened. 

Q. But since this happened 
cussed this i-;ituation in yonr 
everybody, but not befo1·e. 

has any bod v dis-
place? A. ,v ell, 

Q. vVell, what is his reputation now? 

lVIr. Bernhard: I object. While the ob-
jection may draw a wrong inference-will 
yon withdraw your question? -10 

l\Ir. D' Aloia: Yes. 
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Vito NI m·zano-for nefenclants-Cross. 

Q. You mean to say now that you neve1· had 
occasion to talk to anybody about hii-.i reputation? 
A. Not before this. 

Q. l am talking about before this. :Xow, you 
never talked to anybody, nobody ever talked to 
you about him at any time'? A. Aftel" this hap-
pened'! 

(l No. Before this happened you neYer had 
oc<.:asion to discuRs him at aJl '? A. No. 

· :Mr. Bernhard: I now offer the letter 
·which was shown to Rizzo yesterday ana 
identified by him as being his · signature. 

Mr. D' Aloia: 'l'his penuit at the tin1e 
of this occurrence was of no value what-
:soeve1·. Now, if counsel will admit that it 
will preclude 0ur taking the law and going 
through a technical discussion of th_e situa-
tion '\Yith regard to concealed weapons at 
that time. Counsel can" admit that this 
had exphed by opei·ation of law. Counsel 
will admit that hii-.i tlient was aware of that 
fact, because his client had made an ap-
plication prior to this occlnrence for a 
pe1·mit under the new law. Now, that is 
a matter that coullsel can asce1·tain by ask-
ing his client. 

l\Ir. Bernhard: l <:an not admit it. I 
will c011ced~e--

~Ir. ])'Aloia: Here 1s the elate of the 
applitation, 3, 1925, after this 
thing happened. In fact, that permit had 
expired pl'101· to this occurrence. 

lVIr. Ber·nhard: 'l'his 1wrmit was sup-
posed to expire on February 11, 1925. The 
LPgislatni-e of 1924 p:u;;sed a new concealerl 
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Frank Amista l'di-for Deftr;.-RecaUed-Dfrert. 

weapon act in ,vhich they said that all 
permits under the act of 1924 shoulrl auto-
matically expire as of December 31, 19·24, 
regardless of the fact that some of them ex-
tended over beyond that time, and, from 
that view of it, of course, this permit had 
expired by the gradouR act of the Legis-
lature. 

lVIr. D'Aloia: There is no objection to 
this letter. 

(Letter marked Exhibit D-3.) 

(l\{r. Bernhard reads the lette1· to the 
jury.) 

DEFEXDAX'l' C1OR'l'ESJD RES'rs. 

STATE RESTS. 

Mr. Abruzzese: I would like to haYe 
the opportunity to reopen the case for the 
defense merely to deny the writing and 
sending of those letters. I do not know 
whether or not Amista.rdi distinctly de-
nied it. 

1.'he C01ut: Call them back. 

Dfrect exam1-·nation by 'J!Ir. Abruzzese: 

Q. lVIr. Amistardi, T show you a letter post-
dated lnnunry :?7, addresRecl to l\{r. Pntricacolo 
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Pr(f..nk Ri.:::?·o-fo1· Drft8. - Hecalled-Jhrect. 

m1<l n~k yon if yon eYe1· Haw thiH lettel' bd'ore? 
Did yon eYer see thnt lette1·'? · A. Xo. 

Q. Did yon ew~1· Nee that envelope? A. X o. 
Q. Did yon c_,n 11· mnil thi8 l<:'He1· to nnyhody'? 

A. Xo. 
Q. Did ·yon ev<:'1· see nnybody write it? A. No. 
Q. Xm,·, I Rhow yon Jetter post-elated ~January 

30, acldreRRed to )Jr. Pntriacolo nucl nsk yon if 
nm eYe1· sa W that lettet bef 01·e. Did YOH eYer . .., 
Hee that letter'! ~-\. X o. 

Q. Did yon eYer see that envelope? A. No. 
Q. Did yo11 eyei s• ~ee anj'body write it? A. -Xo. 
Q. Did you ever mail it to anybody? A. :Xo. 
Q. Did you eYer Ree anybody mnil it? A. :Xo. 

( C1·oss exam in a tio11 wnivrd.) 

PHAXK Rrnzo 1·ecn Ded. 

Dire ct ex amination by Afr. Abnt.z zese: 

(J. Did you ever see this letter post-dated .J anu-
ai·y 27? A. I did not. 

Q. Did you ever see this letter at all before? 
A. No. 

Q. Did you ever see anybody write that Jette1·? 
A. Ko. 

Q. Did you eYe1· see anYbod ,. mail the lette1·? ' ' .., 
A. Ko, l wasn't the1·e. 

Q. And did you eYer see this Jette1· post-dRted 
J -anuary 30; did yon eve1· sec it•? A. :Xo. 

Q. Did you eYer Hee anybody w1·ite tJrnt letter·'? 
A. Ko. 

1!)3 

flharge. 

Q. Did you ever see anybody mail it? A. 1 
don't know; I don't know anything. 

Q. And yon don't know how to write yonrRelf? 
A. J don't; I cannot write. 

( Cross exRmination wnived.) 

'J1ESTIMOXY CLOSED. 

Mr. Abruzr,ese HnmH np f01· ,lefendants 
Amistn rdi and Rfar,o. 

~ir. Hernlrnr<l :-;nms np fol' defendant 
('m·teHe. 

RECER~. 

)[r. D'Aloia sums for the Rtnte. 

Charge. 

C .\FFREY ) J. : 

10 

20 

Gentlemen of the Jm·y: TheRe thr·ee defend-
ants haYe been indicted, in the language of the 
indictment, in that they did knowingly send to 
Ernest D' Aquilla a letter, demanding of him, 30 
the said Ernest D' Aquina, the sum of $10,000, 
and threatening to maim, wound, kill and mur-
der the said Ernest D' AqnillR. One count re-
lates to the 27th day of January and the othe1· 
speaks as of the 30th day of January. 

I will read the statute under which this indict-
ment has been fonnd, in so far as it is pertinent 
to this issue : 

"Any person who shall knowingly send 40 
or deliver m1y letter or writing with or 
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Charge. 

without a name subscribed thereto, or sign, 
·with a fi.ctitions name, any letter or let-
ters ·X· -x- ·* , ,vith intent to extort from 
any person any money or other Yalna bl<.-> 
thing; or demanding money or other val u-
ab le thing, or threatening to maim, wound, 
kill or murder any person, -x- ·X· •x• shnll 
be guilty of a miRdemeanm·." 

'rhc State has elected to try these men on the 
the01·y that the.,· Yiolated this Rtatnte. 

rnder the law, these defendants, as :i.11 pe1·-
i-;ons ·c:harged with crime, are presumed to be inno-
eent, and the bnrden of establishing guilt ai-; to 
every element rests npon the Rtate. rt mnRt ~mt-
b;fy you l>eyond a reasonable donbt. 

\Yhen we speak of reasonable donbt, we ,lo 
not mean beyond all poRsible doubt, becam~e 
there is ha1·dly anything in human affairs be-
yond possible don ht; nm· do wr mean a fanei.fnl 
doubt; but, if, after the consideration of all 
of the evidence, it leaves the minds of the jurors 
in that condition that they cannot say they haYe 
an abiding conviction to a 1noral certainty of 
the truth of the charge, you ought to acquit. On 
the other hand, if you are satisfied to a moral 
certainty, in k~eping with my definition, you 
ought to convict. 

·ender the form of this indictment, while they 
are charged jointly · with the commission · of this 
offense, if the evidence ·warranfa;; it, you n1ay con-
vict all, you may acquit all, or you may convict 
one, two or, as I · said before, the three. That 
is entirely within your keeping, according to 
yonr nnderstnnding of the evidence. 
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':Phe preeise charge is based upon the statut(>, 
and, ,vhile there is no ,lirect proof as to a Yio]n-
tion of the statute, in the sense that nobody hai-; 
been brought by the State to testify that they 
sa,Y these defendants, or any one of them, send 
or deliver or write or commit a violation as set 
forth in the statute the State contends from the ' . 
circumstances that these defendants are guilty. 

Your duty, if the circumstances are drawn from 
th<-' evidence 1Jef01·e you and yon ai-e sati1-rfie:l 
beyond a reasonable doubt as to the guilt of these 
defendants, or any of them, ii-; to c:011vict. Yon 
mav convict on circumstances. 

V 

Considerable testimony has l>een offered with 
1·e]ation to the happening pi-im· to the going out 
on this Saturday night or early Sunday morning, 
the association of these defendants together, the 
conversation over the telephone, their meeting at 
Cortese's, the subsequent actions of all, culmi-
natinO' in the o·oino· out to this school, which o b b 

resulted in the arrest. "\Vhile they may seem 
collateral in a sense, yon have a right to consider 
everv efrcumstance becauBe it is in the evidence. 

V ' 

You have a right to consider everything that has 
been offered and allowed by the court as legal 
evidence. You have a right to draw such infe1·-
ences as you see fit from the eYidence that is in 
the case. 

The basis for admitting testimony seemingly 
collateral to the occurrence as of that time-1 
am speaking as of at that time-is not of itself 
conclusive, but it is permitted on the bash; that 
it might aid you in determining the issue as 
raised under this indictment. Therefore, you 
hnYe n right to eonsider, not merely the question 

10 

20 

40 



10 

:rn 

4() 

] !lG 

Charge. 

of the moment, tlrnt is, the question as to what 
tn1nspired at one o'cloc·k 01· n qmn ·ter of one, bnt 
you have a right to c-onsider what happened from 
the time the letters were fir:-.t reteived. Y 0 11 

have a right to ('.Onsidel' ronveri-;ations between 
ther-;e partieR tone-bing 11pon the roncert of n<·-
tion, if the 're were one, later at , the Cong,re-~N 
~h-eet or Lafayette StI·eet school. · 

1.'here has been presented to you not only oral 
testimony in the sense of the witnesses who tes• 
tifinl befm·p yoa, l>nt,, then, too, eYide1we ha~ 
lH3<'n offen~d in the nature of written staten1ents. 
You have a right to consider those statements. 
You lrnYe a right to <·onsider them in relation to 
what you have heard on the witness-stand. lVlnke 
ymu <lech1cti011s. Dra,Y yom · own c-011('.lrn.;ions a!Hl 
determine the · value of any one's testimony a<·-
cordjng to the rredit you see fit to give it. 1.'hen, 
too, in arriYing at the value of the testimony, yon 
lun·e a right to c·om;id{'1· the interest that any one 
has in the outcome of this case. vVhat interest 
has Father D'Aquilla? ,Ylrnt interest have the 
poli('.e at this time? ,Yhat interest lrns any wit-
11ess in the outcome of . this case nr-; it will lw 
represented by yo11r verdict? Of c01u·se, yon 
have a right to eonsirler the interest tlrnt the d<:>-
fendnnts have. 1.'hefr interest is manifest. Ymn 
verdict is going to :.;ay whether they m·e going 
to he stigmatized with a c-onvfrtion, ot whetlw1· 
they ]eave this co11rti-oom freerl of this charge. 
'l'hat is a very proper eonside1·ation for you ·wheH 
yon go to the jury-room. 

l am relieved of a ,·ery extended disrussion of 
the testimony. Counsel for the State and defense 
Jin ve very ably summa1·ized this, lmt it seems 
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f1·om the evidence there m·e Rome facts whi<-h Hl'P 

not contrndicterl. or, rathe1·, there is no eonfro-
vers~, oYer them. Tlrnt is, on the night in qne~-
tion Falzano was killed-was shot, and dierl a~ 
the result of that ~hooting. There seerns to be 
no dispute, that I can reca]], .that he crawlerl 
along the side of the building, and, I think, the 
po lire officers have testified tlrn t he picked n p 
this exhibit which was left there b)' the assi:.;tant 
rector of the church of ~1t. Carmel. You haYe n 
right to ronsirler that in relation to the te:.;timony 
of the <lefendants, or any of them, ns bearing 
upon their explanation or reason for being there. 
I think it has been testified to that Amistarrli 
went out with an envelope, or package, with in-
structions to deliver it to some one who might 
ask for it. ~rhe contention of the State is that 
Palzano went out to receiYe something that had 
been placed there. Falzano is rlead and he is not 
on trial, but that testimony is in this case anrl it 
is part of the evidence. You have a right to con-
sider it in relation to the charge as lairl against 
the defendants who are nmv on trial. 

As 1 said before, I am not going to go jnto 
an extenrled discussion of the testimony. J will 
say this, that the determination of the facts in 
this case is purely your function. It is not the 
purpose nor the duty of this Court to mold the 
verdict. If I haYe emphasized a part of any testi-
mony, I do not want you to consider that I am 
placing greater importance on that than anything 
else. Your duty is to rely on your recollection, 
as you have heard the witnesses, or as you have 
observed the testimony in the nature of exhibits, 
and, if the Court has failed to express the evidence 
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mm·e clern·l.r, to nnden-;tand it iH in no ,dse a limi-
tntion upon your fnn(·tion or your priYilege. 

'rhis case is important. rt is important to the 
State and it is important to the defendants. It 
is impodant to nw Rh1te be<..:aui-;e it is <.:ontended 
that one of the State's laws has been Yiolated. Jt 
h; important to the defendants heennse they hflY<' 
lw<·n d1m·ge<l with this crime. 

You1· duty, under your oaths, is to Yiew thr 
eYidenc:e in the light of your understanding and 
make your dednc:tions, and, J might say, coming 
hei-e, as you do, for a -:-;hort period from yom· 
daily oe<.:upationi-;, it in no wise should chang<-1 
your manner of thinking. Your transition from 
your walks iu life should not <..:hange your method 
of reasoning. Apply your eommon sense and yom· 
reasoned expel'ienc:e to this problem in hand with 
the light that you would administer to an affah-
of your own. 'l'he cn se, as I said before, is im-
portant and it is deserting of your earnest c:on-
i-;ideration. 

1 have some reguesti-; to <..:harge. l will take the 
req nests to charge relating to Rizzo and Amistn rdi 
fir·st. 

The first one, '·'!'hat if Amistardi and Rizzo did 
not send the two letters in question to J?ather 
D' Aquilla you must bring in a verdict of 'not 
g·ui1ty·•. 1 so charge you. 

Second: "'l'hat if these two defendants did not 
know that the above letters had been sent but 

' were apprised of such a fact subsequent to their 
sending, and were at the sc:ene of the shooting 
at the solicitation of some one else, they are not 
guilty of the crime c:harged in the indictment". 
J so <..:harge you. 
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'l'hirrl: "That eYen though these defe1Hlm1ts 
may ha-ve been at the scene of the shooting f01· 
the purpose of receiving a pndrnge from Pather· 
D' Aquilla containing money, if the jury doei-; not 
beleive that these defendants had any part in the 
actual sending of the letters in question they m·e 
not guilty". I so charge you. 

The fourth 1 den~r. 
'l'he fifth 1 deny, bec"ani-;e it 11-; already charged. 
:-N"ow, with relation to the defendant Cortese: 
First: "Tf the defendnntR, or any of them <li<J 

llOt knowingly send 01· rleli\rer 'the letters or eithe1· 
of them, which Father D'Aqnilla te8tified he 1·e-
(·eh·ecl, then the rlefernlantH shonlrl he :H·qnitted". 
I so rharge you. 

'l'he second 1 den)·, beeanl-:ie I hnYe nlrearl) · 
tontl~e<l on that. . . ·, :,, 

'rhe thir<l T rleny hec:mrnc T h::;tYe a lrendy charged 
it. 

I 

Fom·th: "EYidenee of good charac:ter of any 
of them ai-; to peace, quietness anrl law-n biding 
titizenH is eompetent eYirlence anrl i-;hon ld be con-
sirlered together with all the other eYirlence in the 
case". I so char·ge ~·on. 

rrhe supplemental reque8ts to charge for the de-
fendant Cortese: 

I deny the first supplementn l 1·eq11est. 
The Hecond: "'rhat the jur.v must not take into 

conside1·ation any eYidence offered <luring the trial 
which the Court staterl when such testimony was 
introduced., was not binding on Cortese''. I so 
clun·ge yon. 

Yon may take the case, with the exhibits. 
( The jun · retires.) 
Courn:;el for defendants Riz;zo anrl Amistarrli 

prnyi-; a 11 exception to tlie refusal of the Court to 
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charge the fourth and fifth requests. 
Exception allowed; let it be sealed, and it 1s 

Rignefl and sea le<l ac('ordingly. 

.Judge. 

Counsel for defendants Rizzo and Amistardi 
p1•flyR fl gene1·a l ex(·eption to the <·lrnrgt> of the 
Conrt. 

Exception allowerl; let it be sealed, and it is 
Rjgne<l find sea]e<l accm·<lingly. 

.Judge. 

( 'onnsel f01· defendant Cortese pray an excep-
tjon to the r·equest ,:vhic.h the Court did not tharge; 
that is, the first ~mpp]ernenta l. 

Exeeptjon allowed; let it be sen led, and it is 
sig-ne<l and sealerl fl("(·Ol·<lingly. 

.Jndge. 

Counsel fo1· defernlfl nt Cortese pray fl general 
~O nxteption to the thm·ge of the Court. 

Exteption allowed; let it be sea led, and it 1s 
signed and senled accordingly. 

Judge. 

Counsel for defendant Cortese pray an excep-
t ion to that part of the Court's charge in which 
the Court charged eYidence of good character 

to 11tight be considered b) ' the jury for the reason 
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that while the requests to tharge a1·e restdcted to 
the wonb nRed, neYei·theless, if the Court -should 
d1ai·ge on any p1:incipl-e of law it should d1ai·ge 
the gene1·al principle of law. 

Exceptjon allowed; let it l>e Rea led, arni H is 
s1µ;11ert and sealed accordingly. 

.Judge. 

Conrn~el for defendant Cortese pray an excep-
tion to the failure of the Court to charge the 
entil-e principle of law relating to the testimony of 
character witnesses and the tonsideration thereof 
by the j1uy. 

10 

20 Exception allowed; let it be sen led, and it 1s 
signed and sealed accordingly. 

Judge. 
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Court's Certification of Record. 

ERSEX COUN'rY COUR'r OF GENERAL 
QUAR~rER RESSIO:XS. 

On Indietment No. 5J9, Dee. '11., 192.J, 

for Threat to 'l1ake Life. 

STATE OF XE .W .TEP.SEY 

Y. 

:MICHAEL COR'l'ESE) et al. 

I, EDWIN C. CAFFREY) Presiding Judge of the 
Essex Conn ty Court of General Quarter Sessions 
and the Judge who presided over the aforesaid 
cause, certify that the above printed book con-
tains the entire record of the proceedings had 
npon the trial of the said cause and that the same 
is returned by the plaintiff in error the1·ein with 
the writ of error bringing up the bill of excep-
ti011s signed and sealed in this cause. 

Dated, 

. . . . . . . . . . . . . . . . . . . . . . . . . . . ' 
Presiding Judge of the Essex County 

Court of General Quarter Sessions. 
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Stenographer's Certificate. 

ESSEX COUNTY COUR'r O1~ GENERAL 
QUARTER SESSIONS. 

. On Indictment No. 549, De~. T., 1924, 

for Threat to Take Life. 

S"IATE OF NE ,W .JERSEY 

v. 
NIICHAEL C'0R.'l'E:::;lD) et al. 

JO 

,ve, HAROLD T. COOK and JOSEPH S. FISHKIKD) 
official stenographers of the Essex County Court 20 
of General Quarter Sessions, do hereby certify 
that the foregoing transci-ipt contains the entire 
record of the proceedings and testimony taken by 
us at the trial of the case of the State of N eiv 
Jersey v. Michael Oortese) et al.) which trial was 
held before the Honorable Edwin C. Caffrey, Pre-
siding Judge of the Essex County Court of Gen-
eral Quarter Sessions Com·t in and for the County 
of Essex, and a jury, on vVednesday, March 25, 
1925, Thursday, March 26, 1925, and l~riday, 30 
Nia1·ch 27, 1925, at Newark, New Jersey . 

Dated, :May 12, 1925. 

1-IAROLD 'r. COOK) 
JOSEPH S. FISHKIND . 
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Defendant's Requests to Charge. 

'rhe defendant, CorteRe, reRpectfully requests 
the Court to clrnrge: 

L ]f thr defendnnts, or nn.r of them di<l not 
knowingly 8end or delive1· the letters or either of 
them, which Father D' Aquila testified he received, 
then the defendants should be ncqnitted. 

·> 'rhere i8 no dii-ect evidence that the de-
fendants or an)' of them either knowingly sent 
OJ• <leliYered the letter!-1. 

3. 'l'he burden of proof rn upon the State to 
s11Rtnin the allegationR in the indictment beyond 
a 1·en!-lona ble doubt. 

4. Evidence of good character of any of them 
ns to peace, quietnesR nnd law-abiding citizens is 
competent evidence nnd should be cornddered to-
gether with all the other evidence in the c:u;r. 

SlJPPLIDl\HJXTAL REQrF.~TS. 

1. 'l'hat the defendant Cortese should be ac-
quitted unless he actually wrote or delivered the 
two letterR received by }1--,ather D' Aquiln. 

2. 'l'hat the jury must not take into considera-
tion any evidence offered during the trial which 
the Court stated when such testin1on~r was in-
troduced-was not binding on Cortese. 

The defendants Frank Rizzo and Frank Amis-
tardi respectfully request your Honor to charge 
the jury as follows: 
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1. That if they did not send the two letters in 
question to Father D' Aquilln the~' must bring in 
a verdict of "not gnilty'·. 

2 . . That if these two defendants did not know 
that the above letters had been sent, but ,vere 10 
apprised of such a fact subsequent to their send-
inO' and were at the scene of the shooting at the b, 

solicitation of some one else they are not guilty 
of the crime charged in the indictment. 

3. That even though these defendants may 
have been at the scene of the shooting for the 
purpose of receiving a package from Father 
D' Aquila containing money, if the jury does not 
believe that these defendants had any part in the 20 
actual sending of the letters in question they are 
not guilty. 

4. That the jury must disregard the shooting , 
the alleged assault upon Detective Berardi by 
Prank Rizzo, and the death of Salvatore Falzone , 
and must confine their inquiry merely as to who 
was the person who sent the letters in question, 
and that such person or persons alone are guilty 
of the crime charged in the indictment. 

5. That · mere knowledge on the part of these 
defendants that the aboYe letters to Father 
D'Aquila may have been sent by some other per-
son, and their subsequent participation in the 
effort to collect the money from Father D'AquHa 
are not Rufficient facts from which to draw the 
inference of guilt as to these two defendants. 

30 

40 
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Motion in Arrest of Judgment. 

ESSEX COUXTY COUR'l 1 OF GENERAL 
Ql A.R'l1 ER SESSIO~R. 

lVIonda)', lVlay 4, 1 !)25. 

YS. 

::\I 1cn AJ~L CORTESE, et al. 

A.ppearanceR as before Rtated. 

20 lfr. Cavicchia: ~rhe defendant moves an arrest 

30 

of judgment before sentence upon the following 
grounds: 

1. The verdict waH against the weight of evi-
dence. 

2. The verdict was contrary to the charge of 
the Court. 

3. Section 39 of the Crimes A.ct, upon which 
the indictment was based, was by operation of 
Jnw, repealed by subsequent statute. 

'l'he Court: Overruled. 
Defendant's counsel pra.,·s an exception to this 

ruling of the Cotnt. 
Exception allowed; let it be sealed, and it is 

signefl and sealed accordingly. 

40 tTudge. 
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Assignments of Error. 

NE,Y .JERSEY 8UPRE1VIE COUR'l'. 

In Err01·. 

'l'HE Sr:PATE OF NEHY JERSEY, 10 
Defend.ant-in-El'l·or, 

vs. 

lVI1CHAEL CORTESE, et als.) 
Plaintiffs-in-Er1·or. 

New Jersey-ss.: 

AFTERWARDS, that is to say, on the first dny 
of July, 1925, before our said Supreme Court 
of the ·State of New Jersey comes the said Michael 
Cortese by Harold Sirnandl, his attorney, and says 
that in the record and proceedings aforesaid, and 
also in the matters recited and contained in said 
bill of exceptions and also in giving the judgment 
aforesaid, there is manifest error in this, to ,Yit: 

20 

1. 'l1hat the said Cou1·t before whom, &c., at 30 
and upon the trial of the said issue so joined 
between the State of New Jersey and the said 
Michael Cortese aforesaid, erroneously permitted 
the witness, Ernest A. D' Aquila, to answer and 
1•efused to strike out the said auswer, as follows: 

Q. "And how did Father Fzurzza leaYe?'' 
Mr. Bernhard: I object. 

2. That the said Court before whom, &c., at 
and npon the trial of the said iRsue so joined be- 40 
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tween the State of :Xe,y Jersey and the said 
~Iichae] Cortese af01·esa1d, er1·oneously pennitted 
the \Yituess, E1·nest A. D'Aquilla, to answer and 
refused to strike ont the said answer, as foll o"-s: 

Q. "In what wav did he ~o on foot or· 
V .__., ' 

automobile'?'' 
)fr. Bernhard: I object to that-(Argu-

ment.) Exception sealed. 

3. That the said Court before whom, &c., at 
and upon the trial of the said issue so joined be-
tween the State of :New Jersev and the said .., 
Niichae] Cortese aforesaid, e1-roneously permitted 
the witness, E1·nest A. D' Aquilla, to answer and 
refused to strike out the said answer, as follows: 

Q. "Before the taxi was called did you 
prepare a packet in imitation of money 
with any one?'' 

Mr. Bernhard: J object to that. 
rnent.) Exceptio11 seR lecl. 

4. 'rhat the said Court hefm·e whom, &c., at 
n 11d upon the trial of the sajd issue so joined 
h<'tween the State of New Je1·sey and the said 
Michael Cortese af(n ·eHaid, erroneously pe1·mitted 
the witness, Joseph Guj]iano, to answer-- and re-
fnse<l to strike out the arnnrer to the following 
q11estio11: 

Q. "Yon m·e up at the jail'?" \... "I am 
up at the jail and I said to him, 'I under-
stand you want to tPll the truth'. He said, 
'Yes, they wm1t me to get a la·wyer, but 
I <lon't want any ]awyer, becanse T want to 
fp)J the truth'." 
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iVIr. Bernhard: I object. (Argument.) 
Exception sealed. 

5. That the said Court before whom, &c., at 
and upon the trial of the i•micl issue so joined 
between the State of Nevir Jersey and the said 10 
iVIichaeJ C01-tesr aforesaid, Prroneously permitted 
the witness, .Joseph Guiliano, to answer and re-
fused to 8trike out the said anRwe1·, as follows: 

A. "Saturday morning, January 31, and 
while he was there had been home 
there and someone wanted Falzano on the 
telephone; that Falzano "\Yent to a telephone 
nud returned and. said 'Cortese just called 
me up and he wants to see me·. They late1· 
both went down-- ' ' 20 

iVIr. Bernhard: I object. (A1·gnment.) 

6. ~rhat the said Court before ·whom, &c., nt 
and upon the trial of the said issue so joined be-
tween the State of New Jersey and the sajd 
~Iichael Cor-tese afore8aid, ei-1·oneously allowed in 
evidence a pistol which was marked J~xhihit R-!l. 

7. That the said. Court before "\Vhom, &c., at 
and upon the trial of the said issue so joined he- 30 
tween the State of Kew Jersey and the said 
Michael Cortese aforesaid, erroneously allowed in 
evidence the two letters received bY Cortese and 

V 

offered by the State with the letters received hy 
l 11ather D'Aquil]a and marked Exhibit S 0 ll. 

~- 'rhat the said Court befor ·e whom, &c., at 
and upon the trial of the said issue so joined be-
tween the State of New t.Tersey and the said 
Nliehacl Cortese afo1·esafr1, erroneouRl~· permitted 40 
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tlw wit 11<,,ss, Joseph .J acob1•mn, to 11<• nskPd n 1Hl 
to a118W('1· the following question: 

Q. '•Did you remoye n bullet from the 
body of Benn<li ?'' 

~lr. Bernhanl: 1 object. (Argument.) 
Exceptio11 a]lowe<l ai1d sealed. 

D. ~rhat the said Uourt uefore whom, &c., at 
awl npon the ti·ia 1 of the said issue so joined 
between the State of Xe\\· J e1·sey and the said 
~liehacl Um·teRe afo1·esaid e1-roneouslv l)erniitted 

' V 

the State to inti·oduce into evidern .:<:> the fa('t of 
the death of Falzano from a bnllet wonnd. 

10. 'l'hat thr 8:-lid Com·t hefm·e whom, &c., n t 
and upon the trial of the 1-mid issue so joined 
between the State of Kew Jersey ancl the said 
)lichael C01·tese afm·esaid, e1·roneously denied the 
motion of the defendant to strike out the testi-
mony of lVIr. 'l'ortoriello, the testimony of 1VI1·. 
Ile1·ardi and the testimony of ~lr. li'Jetc-het, by 
which the defendant, )lichael C01·tese, is con-
11eded ·with the case. 

11. 'l'hat the sni<l Com·t befol'e ·whom, &<.:., nt 
tnHl npon the trial of the said issue so joine<l 
llctween the State of Sew Jersey and the said 
::Vf idrne] CorteRe afm·eRni<l, e1·1·oneom;;ly d(.,Hied the 
motion of the defe]l(lant to stdke out the testimony 
of lVIr. Guiliano an<l 1'I1·. To1·t01·iello with referenc-e 
to the finding of the 1·e,·o]Ye1·. 

J ~- 'l'hat tlw said Court befm·e whom, &c., at· 
:ind 11po11 the t 1·ia l of tlw i-;aid issue so joined 
between the State of .Xew .Jer8ey and the said 
1\1 idwel Cortese aforesnirl, erro11eoni-;ly clenied the 
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motion of the defendant to direct a ve}'(lid of 
acquittal nt the elose of the R.tate's case. 

13. 'l'hat the ~mid Coul't befo1·e whom, &c., at 
and upon the trial of the said issue so joined 
between the State of New Jersey and the said 
1lidu:iel Cortese af01·esaid, erroneously alJowed the 
witness, Frank Rizzo, on c1·oss examination to be 
asked and ans,Ye1· the following question: 

Q. '·And didn't Cortese speak to you and 
didn't he say this to you, 'You go along- and 
stop at the e01·ner of the school, because 
there is a man coming there with some-
ihinff that vou a1·e to take. You take it ;::, ., 

and then giYe it to me and I ·will take 
cai·e of it after ' ." 

111·. Be1·nhard: I ol>jed. (A1·g·urnent.) 
Exception sealed. 

1-.t ~rhat the 8aid Court bcfo1·e whom , &e., at 
and upon the tJ•ial of the said is8ue 80 joine<l 
between the State of New Jersey and the said 
;\'lichael Cortese aforesaid, erroneously permitted 
the witness, Frank Rizzo, on cross examination 
to be asked and ans,Yer the following question : 

Q. "Now, don't you rernemb-e1· that he 
8aid to you, 'You go to the corner and yon 
nrc going to get a package and give that 
t-o me and I will take care of it'." 

~Ir. Bernhanl: I object. ( Argurnrnt.) 
Ii:xception sealed. 

If>. 'l'hat the said Cou1·t before whom, &c., at 
"nd upon the trial of the said issue so joined 
1, .. 1 \\'C<'n the State of New .Je1·se~, m,d the said 
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~Iiclrne l CorteHe aforesaid, erroneonHl;y permitted 
the witness, Frank ]Uzzo on cross exarninatio11, i o 
be asked and a11H,n:•1· the following question: 

(1. "No,v, didn't you make that statement 
ou the 6th of ~Iarch? Didn't you tell _Mr. 
Guiliano up at the jail that this defendant, 
Cortese, said to ;You on thh, rnon1ing of 
1i'ebrua1·y 1st when you two were in the 
middle of those lots and vou had met Fal-.., 
zano and Falzano was crawling along the 
wall?" 

:M_r. Bernhard: 1 ouject. (Argument.) 
Exception sealed. 

16. 'l'hat the said Court Lefore whom, &c., at 
and upon the trial of the said issue so joined 
Letween the State of New Jersey and the said 
l\fichael Cortese aforesaid, erroneously permitted 
the witness, li'rank Rizzo, on cross examination to 
he asked and answer the following question: 

Q. '-"~That did you say to hiin Co1·tese 
said? "\Vhat did you say to Guiliano that 
C01·tese said to yon in the middle of the 
lots after Fa lzano began to rntwl a long 
the wall?" 

~fr. Bernha1·d: I object. (Argument.) 
Exception sealed. 

l 7. 'l'hat the :-;aid Court befor·e whom, &c., at 
n 11d upon the trial of the said issue so joined 
lid ween the State of New tJ ersey and the said 
1,1 iehael Cortese a fon~said, err·oneously denied the 
111olion of the defend:rnt for a rnistl'ial. 
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18. That the said Court before whom, &r., at 
and 11110n the hia l of the ~mid issue so joinerl 
between the State of New Jersey and the said 
Michael Cortese aforesaid, erroneously permitted 
the ·witness, Gerarro Parrillo, on cross examina-
tion, to be aRkerl and anRwer the following ques-
tion: 

Q. ' · hm ·t it a fact that because yon have 
had the reputation in that neighborhood of 
investigating and being a quasi-detective, 
Cortese started this con-versation with you'?'' 

Objected to. 

l n. 'rhat the said Court before whom, &c., at 

10 

and upon the trial of the said issue so joined 
between the State of New Jersey and the said 20 
l\Iichael Cortese aforesaid, e1-roneously permitted 
the ·witness, Gerarro Parrillo, on cro8s examina-
tion to be asked and answer the following ques-

' tion: 
Q. "Do yon know that your wife carried 

messages to the jail upon her Yisit8 there 
from Cortese to Rizzo?" 

:Mr. Bernhard: I object. 

20. 'fhat the said Court before whom, &c., at 30 
and upon the trial of the sairl issue so joined, 
erroneorn:;]y charged the jury as follows: 

"The precise charge is based upon the 
statute, and, while there is no direct proof 
as to a violation of the statute, in the sense 
that nobody has been brought b_v the state 
to testify that they Raw these defendants, 
or any one of them, send or deliver, or 
write or commit a violation aR Ret forth in 40 
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the statute, the state contends from the 
tfrcumstanceR that theRe defen<fonts are 
0 11iltY ., .. 

21. '1.1hat the ~mid Con1·t before whom, &t., at 
10 and upon the trial of the Raid iss.ne so joinecl, 

erroneonRly charged the jun· as follows: 

4.0 

"Yom· duty, H the ch-curnstances are 
<lrawn from the evidence before you and 
yon are satisfied beyond a reasonable 
<loubt as to the guilt of these defendants, 
01· any of them is to conY.iet. Yon may con-
vict on ein·umstance~." 

2:!. 'rhat the sai<l Com-t bef01·e whom, &c., and 
npon the trial of the said issue so joine,l, erron-
eously charge(l the jury as follows: 

"You have a ri!rht to corn,;i<ler eYe1·vthinO' ._, • b 

that has beeH offered and a nowed by the 
Court as legal evidence. You have a right 
to d1·aw such inferences as _you see :fit from 
the eviden ce that is in the case.'' 

23. ~rhat the said Com·t before whom, &c., at 
:uHl upon the trial of the said issue so joined, 
P1·1·oneously charged the jnry as follows: 

"Therefore, you have a right to consider, 
not merely the question of the moment, 
that is, the question as to ,vhat transpired 
at one o'clock or a quarter of one, but you 

, have a right to consider what happened 
from the time the letters were first re-
ceived. You have a right to consider con-
ve1·sa tions between these parties touching 
upon the concert of action, if there were 
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one, late1· at the Congress Street or Lafay-
ette Street school." 

24. That the said Court before whom, &c., at 
n nd upon the trial of the said issue so joined, 
erroneously charged the jury as follows: 10 

"Then, too, ill arnv1ng at the value of 
the testimony, you have a right to consider 
the interest that any one has in the out-
come of this case. " 

25. That the said Court before whom, &c., at 
a~d upon the trial of the said issue so joined, 
erroneously charged the jury HS follows: 

"'¥hat interest has Father D' Aquilla'? 20 
,vhat interest have the police at this time? 
,vhat interest has any witness in the out-
come of this case as it will be represented 
by your yerdict'? Of course, you have a 
rio·ht to consider the interest that the de-

b 

fendants haYe. Theil-· interest is manifest. 
Your verdict is going to say whether they 
are going to be stigmatized with a conYic-
tion, or whether they leave this court1·00111 
freed of this cha1·ge. 'rhat is a yery propet 30 
consideration for you when you go to the 
juryroom." 

26. 'rhat the said Court befo1·e whom , &c., at 
and upon the trial of the said issne so joined, 
e1·roneously charged the jury HS follows: 

"I am relieved of a ve1·y extended dh;-
<·ussion of the testimony. Coun sel for the 
State and Defense have very ably summar-
b'.;e<l this but it seems from the evidence 40 

' 
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there are some facts which are not con -
tnHlicted, 01·, 1·ather, the1·e is no contro-
Yersy over them. ~l"'hat is on the niooht in ' :::, 

cp1estion Palzano wns killed-was shot, nnd 
(lied as the result of that shooting. 1'here 
l-leems to be no dispute, that I can recall, 
that he ci·awled nlong the side of the bnild -
il1g, n ncl, I think, the police officers ha Ye 
testified that he picked up this exhibit 
which ·was left there by the assistant 1·ec-
t 01· of the tl1ni·ch of )[t. Om·mel. ., 

27. 'l'hat the said Court befo1·e whom, &c., at 
nnd npon the trial of the said issue so joined, 
ei·ro11eonsl_y charged the jury as follows: 

"P 1 . 1 l 1 a zano 1s <. ea<. and he is not on tl'ial, 
hut that testimony is in the case a1Hl it if.;; 
pa1·t of the eYitlence . You have · a right to 

· consider it in 1·elation to the charge as laid 
against the defendants ·who are 110w on 
tl'ial. 

28. 'fhat the said Cou1·t before whom, &c., at 
and upon the trial of the said issue so joined, 
er1·oneom,ly charged the jury as follows: 

"Your duty is to rely on your recollection, 
as you have heard the witnesses, or as you 
have obserYecl the testimony in the uature 
of exhibits, and, if the Court has failed 
to express the evidence more clearly, to un-
derstand it is in no wise a limitation ui)on 
your function or your priYilege." 

:.!D. 'l'hat the ~mid Com·t before whom, &c., at 
4.0 a 11<1 npon the triu 1 of the said issue so joined, 
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erroneously refused to charge the jury the follow-
ing request to rharge of the ]efenda.nt: 

"'fhere is no direct evidence that the de-
fendants or any of them either knowingly 
sent or delivered the letters." 

30. 'l'hat the said Court before whom, &r., at 
and upon the trial of the said issue so joined, 
erroneously refused to charge the jm·y the foll?w-
jng request to charge of the defendant: 

"The burden of proof is upon the State 
to sustain the allegations in the indictment 
beyond a reasonable doubt." 

31. That the said Court before whom, &c., at 
and upon the trial of the said issue so joined erron-
eousl.v charged the jury as follows: 

"EYidence of good character of any of 
them as to peace, quietness and law-abiding 
citizens, is competent evidence and should 
be considered together with all the other 
eYidence in the ca8e. '' 

32. That the said Cou1·t before whom, &r., nt 

10 

20 

and upon the trial of the Haid issue so joine<l e1'-
roneously failed to charge the jnry the correct 30 
principal of law relating to the testimony of char-
acter witnesses and the consicleration thereof by 
the juey. 

33. That the said Court before whom, &c., at 
and upon the trial of the said issue so joined, 
erroneously refused to charge the jury the fo]low-
ing request to charge of the defendant: 

"That the defendant, Cortese, should be 
acquitted unless he actually wrote or de- -1:0 
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JiYered the two lette1·R rereiYe<l by F11ther 
D'AqnHa." 

3.J. ~.11hat the said Court before whom, &c., nt 
and upon the ti-ial of the said issne so J·oined . ' 10 erroneously charged the jury in terms more favor-
able to the State and to the prejurlice of tlie rle-
fenrlant. 

The1·e are diYen; othe1· ei·rors in the record and 
proceedings afm·esaid, and in the giving of judg-
ment and passing of sentence aforesaid, by reason 
of which the said judgment and sentence should 
be reYe1·sed and set aside. 

~o ,vnEREli'ORE r, the said :l\lichael Cortese prays 
that the said judgment and sentence may be re-
vei·sed and annulled and altogether held for 
nothing, and that he may be restored to all 
things which he has Jost by occasion thereof. 

:w 

HAROLD SIMANDL, 
Of Counsel for Plaintiff-in-Eri·or. 
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'l'HE STATE OF ~NW JERSlDY, 

Defendant-in-l~1·1·or, 
vs. 10 

l\!hc 11ABL CoRTERE, et ah:;., 
PlaintiffR-in-Error. 

And now comes the said Michael Cortese by 
Harold Simandl, his attorney, and says that in the 
record and proceedings aforesairl and also in the 
matter recited and contained in the said ·writ 
of exceptions and also in giving the verdict n nd 2o 
judgment aforesaid, there js inanifest error and the 
said Michael Cortese says that said judgment 
should be reversed anrl assigns the following rea-
sons or ca nses : 

1. Because the Trial Conrt permitted the wit-
ness, Ernest A. D'Aqui]a, to answer and refnRed 
to strike out the said answer, ::ts folJows: 

Q. "..::\nd how dirl Father 
leave?'' 

l\tlr. Bernharrl: I object. 

Fzn1·rzza 

2. Because the '1.1rial Court permitted the wit-
ness, Ernest A. D'Aquilla, to answer and refused 
1o strike out the said answer, as follows: 

Q. "In what way dirl he go, on foot or 
automobile?" 

Mr. Bernhard: I object to that-(Ar-
gument). 

Exception sealed. 

30 

40 
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:3. Becnm-;e the 'l1r·ial Co1nt permittefl the wit-
llP8H, Ernest A .. IYAqniJln, to anf:nver and refused 
to 8tl·ike out the i-;nid nnswer, n8 follmn;: 

(~. "Befm·e the taxi ,vas called (lid you 
prepare a pnrkPt in imitation of money with 
,rnv one·''' . . 

l\1fr. Bernhard: l object to thnt (A1·gn-
rne11t). Exception i-;ea led. 

4. Becanse the 'l'riaJ Court permitted the wit-
ness, .J 08eph Gnilin no, to anRwer and refused to 
strike ont the nnswer to the following question: 

Q. "Yon are np at the jail"? A .. I am np 
at the jnil nnd I said to him, 'I understand 
yon want to tell the trnth', he said, 'Yes, 
they wnnt me to get a lawyer, but I don't 
want any lawyer, becanse I want to tell 
the trnth.'" 

Nlr. Bernhard: I object (Argument). 

5. Becarn.;e the 'rrinl Court permitted the wit-
nesi-;, Joseph Gniliano, to nnswer and refused to 
i-;t.l'ike ont the saicl answer as followR: 

A. "Saturday mornirig, ~January 31, nnd 
while he waf-l there 11.,alzano had been home 
there and someone wanted Falznno on the 
telephone; that Falzano went to a telephone 
and retn1·necl a nrl sai<l 'Cortese jrn-;t called 
1ne up and he ·wants to see me. ' 'l'hey fate1· 
both went <lown---'' 

.Mr. Be1·nharrl: J object ( Argnment) 

H. Becanse the 'rria l Court allowed in evi-
d1•11<·P a pistol which was mm·ked Exhibit S-D. 
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7. Becanse the Trial Court allowerl in evidence 
the two letters received by Cortese anrl offered b~· 
the State with the letterR receiYed by Fnther 
D~Aquilla nnd marked Exhibit S-11. 

8. Becmme the 'frial Conrt permitted the wit-
ness, Joseph Jacobson, to he aske(l anrl to n nRwer 
the following qnestion: 

Q. "Did yon remoYe a bnlJet from the 
bodv of Berardi?'' 

" lVIr. Bernhard: I object (Argument). 
Exception allowefl nnd sen led. 

D. Because the 11rinl Uonrt permitterl the 
State to introduce into evidence the fact of the 
denth of J1.,nlznno from a bnllet wound. 

10. Becanse the Trial Cou1·t denied the motion 
of the defendant to ::;trike ont the testimony of 
Mr. Tortoriello, the te8timony of Mr. Berardi 
and the testimony of Mr. 1;i1etcher, by which the 
defenrlant, l\iiclrnel Cortese, is connecterl with the 
case. 

11. Because the Trial Conrt denied the motion 
of the defendant to strike out the testimony of 

10 

lVlr. Guiliano and lVlr. Tortoriello with reference :30 
to the finding of' the revolYer. 

12. Because the Trial Court denied the motion 
of the defendant to direct a verdict of acquitfa 1 
at the close of the State's case. 

13. Because the Trial Court allowed the wit-
ness, Frank Rizzo, on cross examination to be 
asked and answer the following question: 

Q. "And didn't Cortese speak to you and 
didn't he say this to you, 'Yon go along 40 
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n nd stop nt the> corner of the school, be-
cause there if-l a man coming there ,-vith 
something tlrn t you are to take. You take 
it and then give it to rne and I will take 
care of it after.' '·' 

.l\Ir. Bernhnrd: l object (Argument) 
Exception sea led. 

lJ. Because the ~r1·in l Conrt permitted the 
witness, Frank Rizr.o, on cross exarninntion to 
be asked and answe1· the following qnei-;tion: 

Q "'r l ' • _1_~ ow, ( on t you remember that he :-;aid 
to you, 'You go to the cm·ner and you are 
going to get a package and give that to 
me and l will take care of it.' '' 

Mr. Be1·nhard: I object (Argument) 
Exception sealed. 

15. Because the ~rrial Court permitted the 
·witness, }j"'rank Rizzo, on cross examination, to be 
aske<l and answer the following question: 

Q. ":Now, didn't you make that state-
ment on the 6th of lVlarch? Didn't you tell 
lVlr. Guiliano up at the jnil that this de-
fendant, Cortes<\ said to you on this morn-
ing of February 1st when you two were in 
the middle of those lots and you had met 
Fnlzano and l~H lzano ,v::1s crawling along 
the wall?" 

:Mr. Bernhard: I object-( .Argument) 
Exception seff] ed. 

16. Because the ~rrin l Court permitted the wit-
ness, Frnnk Rizzo, on cross exnmination to be 

·asked nnd answer the following question: 
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Q. "'Vha t did you say to him Cortese 
said? ,vhat did you sny to Guiliano thnt 
Cortese said to yon in the middle of the 
lots after Falzano hegan to crawl along 
the wa 11 '?" 

:.Mr. Bernlrn rd: T object-(Argmnent) tO 
Exception seH led. 

17. Because the Trial Court denied the motion 
of the defendn nt for a mii;;trin I. 

18. Because the Trial Court permitted the 
witness, Gerarro Parillo, on cross examination, to 
be asked and answer the following question: 

Q. "Isn't it a fact that because you lrnve 
had the reputation in that neighborhood of 20 
investigating and being a quasi-detective, 
Cortese started this conversation with yon?'' 

Objected to. 

19. Because the 'frial Conrt permitted the 
witness, Gerarro Parillo, on cross examination, to 
be asked and answer the following question: 

Q. "Do you know that your wife carrie<l 
messHges to the jail npon her visiti;; there 30 
from Cortese to Rizzo?" 

l\![r. Bernha1·d: I object. 

20. Because the Trial Court charged the jury 
as follo,:vs: 

'"fhe precise charge is based upon the 
Statute, and while there is no direct proof 
as to a violation of the statute, in the sense 
that nobody has been brought by the state 
to testify that they saw these defendants or 40 
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any one of them, :-;end or deliver, or write 
01· commit a vioJntion ns set forth in the 
Ntatnte, the Rtnte contends from the cir-
cumsta nceN thnt theNe <lefendnnts nre 
guilty.'' 

21. Becnm:.:e the 'rrial Conrt clrnrgerl the Jnry 
ns follow:-;: 

"Your <lnt,v, if the tircnmstnncef-; nre 
drawn from the evidence before you and 
,rou nre satisfied beyond a reasonable doubt 
as to the guilt of these defendants, or :=i.ny 
of them is to convict. Yon nrnv convict on 

. ·-
drcurnstances." 

22. Because the Trin l Court clrnrged the Jury 
as follows: 

"Yon have n right to consider evervthino· . • b 

tlrnt lrns been offered and a1lo,ved by the 
court }~S legal evidence. You have a rio'ht 

• t I h 

to draw ~uch inferences as you see fit from 
the evidence that is in the case." 

·>3 B tl 'I · l n , .... . ecause - 1e rm ~,ou1·t charged the Jury 
as follows: 

"Therefore, yon have a ri 0 ·ht to consider 
b ' 

not merely the question of the moment 
' that is, the question as to _what transpired 

at one o'clock or a quarter of one, but you 
have a right to consider what happened 
from the time the letter8 were first received. 
You have a right to consider conversations 
between these parties touching upon the 
concert of action, if there were one, later 

225 

Reaso 1ns for Re1'ersa.l. 

at the Congress Street or Lafayette Street 
school." 

24. Because the Trial Court c]rnrged the jury 
as follows: 

"Then, too, in arriving nt the value of 
the testimony, you have a right to con-
sider the interest that any one has in the 
outcome of this ·case.'' 

25. Because the Trial C01ut charged the jury 
as follows: 

"\Vhat interest lrns Pathe1· D' Aquilla? 
"That interest have the police at this time? 
,vhat interest has nny witness in the out-
come of this cnse, as it will be represented 
by your verdict? Of course, you have a 
rio·ht to consider the interest that the de-b . 

fendants have. Their interest is manifest. 
Your verdict is going to say whether they 
are going to be stigmatized ,vith a convic-
tion, or whether the.v leave this courtroom 
freed of this charge. That is a very proper 
consideration for ~·on when yon go to the 
jnryroorn." 

26. Because the Trin l Court charged the jury 
as follows: 

"I am relieved of a very extended dis-
cussion of the testimony. Counsel for the 
State .i,nd defense have very ably sum-
marized this, but it seems from the evi-
dence there are some facts which are not 
contradicted, or, rather, there is no con-

10 

20 

30 
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troversy over them. 'l'hat h;, 011 the night 
in question .b'alzano was killed- .-was shot, 
and died as the result of that shooting. 
There seems to be no dispute, that I · can 
r·ecall, that he crawled along the side -of 
the building, a net, l think, the police officers 
lrnxe testified tha.t . he . picked np this ex-
hibit which was left ther _e by the assistnnt 
1·ect01· of the chm·ch of 1\1t. _Carmel." 

27. Because the rrrial Cmirt ch~rged ,the jnry 
:rn f ono,,·s : 

'"":• ., 

1 
• "Fnlz;u10 1s dead ~nd he is not on trial, 

_hut that testimony is in the cm,e and it is 
. part of the evidence. You have a right to 
coni,ider it tn relation to the .charge as laid 
ngainst .the defendants , who are now on 
trial." 

28. Because the ~rl'inl Court charged the jury 
·, ' 

as follows: . 
• : "' 1 ,, ' • 

- · ,, , "Your duty is to rely on your recoHection, 
· as you have heard . the witnesses, or as you 
have observed the testimony in the nature of 
exhibits, and, if the court has failed to ex-
press the evidence more clearly, to under-
stand it is in no wise a liniitation upon 
your function or y011r privilege." 

29. Because the Trial Court refused to charge 
the jury the . follo-,ving request to charge of the 
defendant: 

"'l'here is no direct evidence that the de-
fendants or any of them either kno,vingly 
sent or delivered the letters." 
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30. Beca nse the 'rria l Court refused to charge 
the jnry the following request to charge of the 
defenrlant: 

"'rhe burden of proof is npon the State 
to snstnin the allegations in the inrlictment 
beyond a reasonable doubt." 

31. Because the 1'ria l Court charged the jnr) 7 

as follows: 

"Evidence of good c lrn racter of any of them 
as to peace, quietness and law-abiding citi-
zens is competent evidence anrl shonld be ' . considered together with a 11 the other eYI-
rlence in the case.'' 

32. Because the 'frial Court failed to charge 
the jury the correct principle of law relating to the 
testimony of character witnesses nnd the considera-
tion thereof by the jury. 

33. Because the 'l'rinl Court refused to charge 
the jnry the following request to charge of the 
defendant: 

10 

20 

"'l'hat the defe.nrlant, Cortese, shonld be 
acquitted unless he actually wrote or de- 30 
livered the two letterR received by Father 
D' Aquilla." 

34. Because the ':L'rial Court charged the jury 
in terms more favorable to the State and to the 
prejudice of the <lefendant. 

35. Because the verdict rendered bv the jnry 
was ngainst the weight of the evidence. 

40: 
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,YII ERJ~POHE) becam-;e th e afor eNaid r eai;;on:-; or 
some of t hem con st itut e e1·1·or pr·ej11dicia l to tlw 
:::mid plaintiff-in- err or , he, t he ~mid Nfi cha el Cor" 
tese, pra ys t ha t th e ~aid judgm ent an(l 8ent enc e he 
r ever se<l a nd annnll ed and altoo·eth er held fm· 

' ' ' ::, 
10 not_hing, and t hat hr ma y he restor ed t o all t hings 

wlu ch he has Jost by occa~.;ion t he1·eof. 
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H ~1-\.ROLD SII\f ANDL , 
Of Conns el for· Plaintiff-in -Error. 

New Jersey Supreme Court 

STATE OF NEW JERSEY, 

Defendant-in-Error, 
-vs-

:MICHAEL CORTESE, 

Plaintiff-in-Error. 

Opinion. 

(Supreme Court of New Jersey, August 2, 1926.) 

Argued January term, 1926 before GUMMERE, 
C. J. and KALISCH and CAMPBELL, J. J. 

Harold Simandl of Newark, for plaintiff-in-error. 

John 0 . Bigelow, Prosecutor of the Pleas, of New-
ar k for the State. 

PER CURIAM : The plaintiff in error and two 
oth ers were indicted upon a charge of sending to 
one Father D' Aquilla a letter demanding fr .om him 
the sum of $10,000 and containing a threat to maim, 
wound and kill him if he did not comply with the de-
man d. The trial of the indictment resulted in the 
conviction of all •three. Cortese alone seeks a review 
ther eof. 

1. The first ground of reversal argued upon us 
is that the trial court erred in refusing to direct a 
verdi ct in favor of the plaintiff. The theory upon 
which his counsel bases this contention is that, as 
'there was no direct evidence of his client's compHcity 
in the sending of the letter, the conviction is without 
a legal basis upon which to rest. This theory clear-
ly is unsound. It is elementary law that a convic-
t ion based exclusively upon circumstantial evidence, 
wh ich is of such a character as to satisfy the mind 
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of the jurors, beyond a reasonable doubt, of the de-
fendant's guilt, is valid, although there was no direct 
evidence thereof. There was circumstanial evidence 
in the present case sufficient to make the question 
of the guilt or innocence of Cortese one for the de-
termination of the jury, and the trial court there-
fore properly refused to direct a verdict upon the 
ground indicated. 

2. Next, it is argued that a reversal should be 
had because the ·trial court assumed in its charge to 
t he jury that there was no direct evidence of Cor-
tese's guilt, and that the state depended wholly upon 
circumstantial evidence_, and that, as a result of this 
assumption, 1the court erroneously charged the jury 
that they might convict solely upon such circum-
Pitantial evidence. Accepting as true the statement 
that the cou1't inferentially told the jury that there 
was no direct evidence of the guilt of the plaintiff 
in error (which, as we have stated, was the basis 
upon which counsel rested his motion to direct a 
verdict of acquittal), although 1there was such evi-
dence in fact, the misstatement of the court was a 
benefit rather than an injury to the plaintiff in 
error; for it took away from the jury the considera-
tion of what might have been a determining factor 
in reaching a conclusion as to the latter's guilt. 

3. It is further argued as a ground for reversal 
that the court in1properly admit •ted in evidence a 
revolver belonging to the plaintiff-in-error, taken 
by the police · from his house , without a search war-
rant having been issued therefor. The ground or 
the objection to the admission of the revolver was 
·~hat its taking was an illegal and unconstitutional 
invasion of the rights of the defendant, and that 
therefore, it could not be used as a factor in de-
termining the question of his guilt or innocence. 
This contention, however, is contrary to the docrtrine 

3 

of State v. MacQ,ueen, 69 N. J. Law, 528, 55 A. 1006 
where we declared that papers of a defendant un-
lawfully secured, even by means of an unjustifiable 
search or seizure, are, nevertheless, admissible in 
evidence against him, if material to the issue then 
being tried. 

4-5. The next ground for reversal argued that 
testimony relating to a conversation had between 
a witness of the state and Rizzo, who was one of the 
defendants, was improperly admitted as it was not 
held in the presence of the plain'tiff-in-error, and 
that its admission was harmful error, so far as he 
was concerned. Proof of the conversation was com ... 
petent, .so far as. the defendant Rizzo was concerned. 

Not having been had in the presence of Cortese, 
it was not competent as against him. BU't the objec-
tion to the admission of the testimony was that it 
was incompetent as to all of the defendants, and the 
objection itself, being unsond, was, therefore, prop-
erly overruled. If counsel for the plaintiff in error 
had desired to protect his client against the effect 
of this testimony, he should have requested the court 
to instruct the jury that, although it was evidential 
as against Rizzo, it was not evidential as against 
his client. 

6. The next ground urged for a reversal is that 
the trial court improperly ~efused to strike out cer-
tain questions that had been asked by the prosecutor 
of the pleas and the answers thereto. The ques-
tions were asked and the answers were given before 
a recess was taken by the court. No application was 
made to strike them out until after the court recon-
vened. In this situation, the refusal of the court was 
proper, and this objection is without merit. 

7-8. The next ground for reversal is that the 

• 



True Copy. 
L. S. 

.6 

NE\tV JERSEY COURT OF ERRORS 
AND APPEALS. 

NEvV JERSEY, ss: 

THE STATE OF NEW ' JERSEY TO OUR 
SUPREME COURT. 

GREETING:-

Because in the record and proceedings and also In 
giving of judgment in a certain plaint which was in 
our Supreme Court before you, between State of 
New Jersey defendant-in-error, and Michael Cortese, 
plaintiff-in-error in error to the Essex County Quar-
ter Sessions Court, manifest error hath intervened 
to the great damage of the said defendant as by his 
complaint we are informed; we being willing 'that 
the error, if any there be, should in due manner 
be corrected, and full and speedy justice be done to 
,the party aforesaid, do command you that if judg-
ment be thereupon given, then you distinctly and 
openly send, under your seal, the record and pro-
ceedings and plaint aforesaid with all things 1touch-
ing and concerning the same, to our Court of Er-
rors and Appeals in the last resort in all causes at 
Trenton, on the 8th day of July next, together with 
this writ, that the record and proceedings aforesaid 
being inspected, we may cause to be done thereupon 
for ; correcting that error what of right and accord-
ing to the law and custom of the State of New Jer-
sey ought to be done. 
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WITNESS our Chancellor and President Judge of 
our said Court of Errors and Appeals, at Trenton 
aforesaid, the 18th day of June, Nineteen hundred 
and twenty-seven. 

HAROLD SIMANDL, 

A true copy. 

JOSEPH B. FITZPATRICK 
Clerk. 

Attorney. 

JOSEPH B. FITZPATRICK, 
Secretary of State. 
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NE\V JERSEY SUPREME COURT. 

STATE OF NEW JERSEY, 
Defendant-in-Error, 

-vs-
MICHAEL CORTESE, 

Plaintiff-in-Error. 

Return of Writ 
of Error. 

The answer of the Justices of the Supreme Court 
of the Sta 1te of New Jersey within named. The 
record and proceedings whereof mention is within 
made, with all things touching and concerning the 
same, we do certify to the Court of Errors and 
Appeals, of said State, in a certain schedule to 1 this 
writ annexed, as within we are commanded. 

WM. S. GUMMERE, C. J. 
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NEW JERSEY COURT OF ERRORS 
AND APPEALS. 

STATE OF NEW JERSEY, 

Defendant-in-Error, 

·-vs-

lVIICHAEL CORTESE, 

Pla1:ntiff-in-Error. 
-- I 

In Err or 

Assignm ents 
of Err or 

AFTERWARDS, to wit on the 8th day of August, 
1927, before our said Court of Errors and Appeals 
in the last resort in all causes comes the said Michael 
Cor tese by Harold Simandl, his attorney, and says 
tha t ih the record and proceedings aforesaid and 
also in the matters recited and contained in sairl 
bill of exceptions and also in giving the judgment 
afor esaid, 1there is manifest error in this, to wit: 

1. That the Supreme Court erred in giving judg-
ment for the State; of New Jersey, defendant-in-er-
ror, instead of for Michael Cortese, the plaintiff-in-
err or. 

2. The Supreme Court erred in affirming th@ 
judg ment of the Court of Quarter Sessions of th? 
Peace of Essex County instead of for one or more 
of the assignments of error reversing the same. 

vVHEREFORE, the said Michael Cortese prays 
that the said judgment and sentence may be reversed 
and annulled and altogether held for nothing, and 
tha t he may be restored to all things which he has 
loS't by occasion thereof. 

HAROLD SIMA\NDL, 
Of Counsel fo r Plaintiff- in-Error. 



New Jersey Court of Errors and Appeals 

STA'rE OF NEW JERSEY, 
Def endan-in -Errorr, 

-vs-. 

MICHAEL CORTESE, et als, 
Plaintiff-in-Error. 

In Error to the 
Supreme Court. 

BRIEF OF 
PLAINTIFF-
IN-ERROR. 

STATEMENT UNDER THE RULES 

10 

The plaintiff-in-error, Michael Cortese, was in-
dicted, tried and convicted with Frank Amistardi 
and Frank Rizzo in the Essex County Court of 
Quart er Sessions for knowingly sending threatening 20 
letters, demanding money with menaces, to Ernest 
D' Aqquilla. He was sentenced to a minimum term 
of two years and a maximum term of three years 
in New Jersey State Prison, which judgment upon 
review, the Supreme Court affirmed. The opinion 
of the Supreme Court is printed on page 229 of the 
case. The plaintiff-in-error 'thereupon sued out a 
writ of error in thi~ Court to review the judgment 
of the Supreme Court. 

ABSTRACT OF INDICTMENT 

The indictment in two counts charged Cortese, 
Amistardi and Rizzo on the 27th and 30th days of 
~anuary 1925, "that they did knowingly send to one 
Ern est D' Aquilla a letter den1anding o.f him, the said 
Ernest D' Aquilla money to wit, the sum of ten thou-
sand dollars, and threatening to maim, wound . and 

30 

40 
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kill the said Ernest D'Aquilla, etc." The indictment 
is set out at length on page 3 of the case. 

THE STATUTE 

The indictment was laid under section 39 of the 
Crimes· Act 1898 and that portion which is pertinent 
provides: 

"Any person who shall knowingly send or 
deliver any letter or writing, with or with-
out name subscribed thereto * * * * * * * * * * 
demanding money or O'ther valuable things, 
or threatening to maim wound, kill or murder 
any person,* * * * * * * shall be guilty of a 
misdemeanor". 

QUESTION INVOLVED 

This case is reviewed under -sections 136-137 of 
the Criminal Procedure Act, under assignments of 
error and reasons for reversal properly laid in ac-
cordance with those sections. The argument is 
divided into three distinct phases. The first phase 
brings up for review the refusal of the Trial Court 

30 to direct a verdict at the close of the case of the 
State, and also that the verdict was against the 
weight of the evidence. The second phase brings up 
for review assignments of error and reasons for 
rever-sal addressed to alleged errors of the Trial 
Court in its charge to the jury. The third phase of 
the argument will be addre .ssed to errors of the Trial 
Court in its admission and rejection of evidence at 
the trial. 

40 
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PROOF AT THE TRIAL 

The evidence will be carefully discussed under the 
first phase of the argument, and hence a more de-
tailed statement thereof at this . point in the Brief 
jg not deemed necessary. 

POINT I 

THE TRIAL COURT ERRED IN REFUSING 
TO DIRECT A VERDICT AT HE CLOSE OF THE 
CASE OF THE STATE. 

The motion to direct a verdict, is found on page 
87 of the case. The defendant has elected to review 
·these porceedings under section 136 of the Criminal 
Procedure Act, 2 Comp. Statutes, Section 1019, page 
1863. 

In the case of State vs. Bachellor 89 N. J. Law 
433, 98 Atlantic 829, the Court said: 

"There is no such thing as a non-suit in a 
criminal case and cit the close of the State's 
case theire must be e1;idence from which an 
inference of guilt m,ay be drawn or the 
defendant is entitled to an acquittal as a mat-

10 

20 

ter of law that legal right must not ., be pre-
sumed to be waived because he proceeds with 30 
his defense." (Italics mine). 

To the same effect is the case of State vs. Contarino 
92 N. J. Law 381. 

It must be conceded at the outset, that there is no 
direct evidence which in anywise tends to prove the 
guilt of the defendant, or from which an inference 

40 
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of the defendant's guilt may be drawn. The state 
depended wholly upon circumstantial evidence, in its 
endeavor to prove the guilt of the defendant. It is 
conceded that within well established rules and 
restrictions, circumstantial evidence may be the 
proper foundation of a conviction or a sufficient 
basis · from which an inference of guilt may be 
drawn. But, it is contended that there was no evi-

lO dence, circumstantial or direct, when the State closed 
its case, from which it could be reasonably inferred 
that the defendant was guilty of knowingly sending 
the letters in question. 

When the statement is made that there is no evi-
dence from which guilt of the defendant may be 
inferred, it is not intended to convey the meaning, 
that there was literally none, but what is meant 
thereby is, that there was not sufficient evidence in 
the eyes of the law to warrant any such inference. 

In the case of People vs. Galbo, 218 N. Y. page 
283 112 N. E. 1041, the Court said: 

"Insufficient evidence is in the eyes of the 
law no evidence." Matter of Case 214 N. Y. 
199, 203, 108 N. E. 408. 

and in the Matter of Case 214, N. Y. 199, 108 N. E. 
30 409 Cardozo, C. J. quoting from Maule, J. in Jewel 

vs. Parr 13 C. B. 916, stated the rule thus: 

40 

"When we say that there is no evidence to 
go to the jury, we do not mean literally none; 
but that there is none that ought reasonably 
to satisfy a jury that the fact ought to be 
proved is established." (Italics mine). 

5 

As was said at the outset of this argument, there 
ar e certain well established principles of law . which 
govern and restrict the Courts in their consideration 
of a conviction, based wholly upon circumstantial 
evidence. 

In the case of People vs. Harris 136 N. Y. 423 
33 N. E. Rep. 65-67, Gray, J. speaking of the rules 
with respect to circumstantial evidence says: 10 

"All that we should require of circum-
stantial evidence is that there shall be posi-
tive proof of the facts from which th e in-
ference of guilt is to b•e drawn, and that that 
inference is the only one which can r easori-
ably be drawn fr01n those facts." (!italics 
mine). 

8 R. C. L. at page 255 reads as follows: 20 

"Again, if the circumstances ,no matter 
how strong, can be reasonably reconciled 
with the theory that some other person may 
have done the act, the defendant should , not 
be convicted, and a verdict of guilty will be 
set aside as contrary to law." 

16 Corpus Juris, page 766, Sec. 1570. 

"While absolute certainty is not essential . ' 
yet the evidence must be of such a character 
as to satisfy the jury of the defendant's guilt , 
and to exclude every other hypothesis to a 
moral certainty beyond a reasonable doubt· 
~vidence creating a mere probability of guilt 
1s not sufficient; much less1 is evidence which 
give rise to a mere suspicion or conjecture of 
guilt.'' 

30 

40 
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Gardner vs. State 196 Pacific, 750, 15 A. L. R. 
1043. 

"Mere suspicion or probabilities, however 
strong, are not sufficient basis for a convic-
tion." 

Gardner vs. :the State, supra 

"To summarize these decisions ,it would 
appear that the law of circumstantial evi-
dence in criminal cases-in order to convict 
on circumstantial evidence, it is held neces-
sary, not .only that the circumstances all con-
cur to show that the prisoner committed the 
crime but they all be inconsistent with any 
other rational conclusion." 

ZO Thus it appears that it is the law that an iference 

30 

40 

of guilt is insufficient, unless it is the only one. which 
ccin fairly and reasonably be drawn from the facts 
proved. 

The inference of guilt is not sufficient if' the cir-
cumstances can be reconciled with innocence, or if 
the presumption of the defendant's innocence is as 
reasonable as the inference of his guilt. 

In 'the case of People vs. Scharf, 217 New York 
204 111 N. E. 759, 760, Collin J. speaking for the 
Court said: 

"But is such inference a 'scintilla' of evi-
dence as against the direct and unequivocal 
testimony of Spievack and the other wit-
nesses in behalf of the people? It is not, 
unless it is the only inference which can 
fairly and reasonably be drawn from those 
acts." (Italics mine). 

7 

There must be not only positive proof of 
the facts which create or permit the i•n-
ference invoked, but the inference must be 
the only one which can reasonab,,7,y be drawn 
frorn those facts." (Italics mine) 

And in the case of State vs. Galbo, supra, the 
Court said: 

"A conviction upon circumstantial evi-
dence is not sustained unless the circum-
~;tances are inconsi.c;tent with innocenc e." 
(Italics mine) 

People vs. Lamb, Ct. of App. 2. Abb. Pr. N. S. 148-
165, holds: 

"If the circumstances make one inferenc e 

10 

just as reasonable as the other, we must give 20 
the defendant the benefit of the conclusion 
that would mitigate his guilt." (Italics mine) 

People vs. Scharf, supra: 

"It is to choose one inference out of sev-
eral. Such might be or might not be the 
fact. A possibility or a bare probability un-
der the evidence that the original transaction 
was a sale is not sufficient. It is not enough 30 
to creat a conjecture or suspicion, nor should 
the jury be permitted to guess at the truth." 

And again in the same case the Court said : 

"He does not show it by proving facts per-
mitting different inferences, some of which 
are consistent with the evidence of the peo•-

40 
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ple. An inference which will avail him must 
be contradictory of the people1s proof, and 
the. only one reasonably to be drawn from 
i~s supporti1:g facts. A rnere. choice: of pos-
sible or conJectural theories will not suffice 
citing Jaeger v. Kelly, 52 N. Y. 274; Smith 
v. Lawrence 98 Ne. 92, 56 Atl. 455." 

"A mere surmise or conjecture does not 
raise a conflict ' of proof or a que,stion of fact. 
Baulec v~ N .. Y. & H. R. R. Co. 59 N. Y. 356, 
17 Am. Rep. 325; Bond v. Smith, 113 N. Y. 
378, 21 N. E. 128 Pollock v. Pollock, 71 N. Y. 
137, 153; Pauley v. Steam, G. & L. Co. 131 
N. Y. 90, 29 N. E. 999, 15 L. R. A. 194." 

In Bond vs. Smith 113 New York, 378, 21 N. E. 
Rep. 128, the Court held : 

"At most the evidence gives food for specu-
lartion, but this is insufficient." 

In O'Neal vs. The State 126 So. Eastern, 863 the 
Court said: 

"The evidence is voluminous and creates 
a strong suspicion of guilt, but it is wholly 
circumstantial and does not exclude every 

30 other reasonable hypotheisis." 

40 

It is therefore urged in light of the decisions 
that t?e inference of the defendant's guilt, draw~ 
wholly from circumstantial evjdence must be (1) 
the only inference which may be fairly and reason-
ably drawn from the facts. (2) That it must be in-
consis1tent ·with the presumption of innocence. (3) 
That if the facts give rise to several inferences 
some of which are consistent with the presumptio~ 
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of innocence, and others inconsistent thereto, that 
the jury cannort be required to guess at the prob-
abilities or choose the correct inference, but the 
Court n1ust acquit for insufficiency of the evidence. 
( 4) If the facts give rise to mere suspicion, prob-
ability, speculation or food for thought, it is insuf-
ficient to raise an inference of guilt, and the Court 
must acquit. 

Before entering upon a discussion of the evidence, 
a general observation of the principles of law, which 
define the crime of which the defendant is accused 
is deemed advisable. 

The gist of the offense denounced by the Statute 
of which the defendant -stood indicted was "know-
ingly sending a letter" or the character in question. 

S1tate vs. Venzio, 84 N. J. Law 418, 87 Atl. 126. 

In the cas.e of State vs. McBarren, 66 N. J. Law 
680, Mr. Justice Voorhees speaking for this Court 
defined the term "knowing' 'and its force when used 
in a criminal statute: 

10 

20 

"The significant word of the statute is 
'knowing" which means knowledge of mental 
assurance, or scienter. It is positive, most 
negative. Such knowledge must be clearly 30 
proved or shown by such circumstances as 
leave no reasonable doubt on a fair niind." 
(Italics mine). 

This crime is _not a new one to the law. 

Mr. East in his Pleas of the Crown, 2 East C. 
(Am Edition) devotes a considerable portion of his 
t ext to reports of cases which arose under the 

40 
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statutes 9 Geo. 1, C. 22; 27 Geo. 2, C. 15; 30· Geo. 
2, C. 24; and a reading of those statu t es discloses 
that the offense denounced by section 36 of the 
Crimes Act is substantially the same as that de-
nounced by those old English Statutes. His report 
of the case of John and Mary Hammond, 2 E . Pleas 
of the Crown, Am. Edition page 111~ may assist 
.this Court in deciding what evidence is required to 

10 sustain a conviction under an indictment for "know-
ingly sending threatening letters." In that case 
the def end ants were indicted for sending threaten~ 
ing letters. The evidence disclosed that the prison -
ers were husband and wife and lived as servants 
with prosecutor 1the wife had written the letter 
in question and thcd it 'Was delivered to the 
prosecutor by John Harnniond, who said he had 
found it in the prosecutor's garden. There 

20 
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:"as no evidence that he had any knowledge of 
its contents. It was urged in behalf of the prisoners 
that there was no proof that the defendants had 
knowingly sent a threatening letter but that the . ' evidence only proved that the wife had written the 
letter and that the husband had delivered it. The 
Court observed : 

''That the mere writing of a threa 1tenino· 
b 

letter would not constitute the offense * * * ." 
"That it was impossible to conceive that 
carrying a let 1ter could by any construction 
be comprehended under the words 'send any 
letter * * * * * * * ." "It was clear therefore 
that the act of delivering a threatening letter 
wa .s not the offense described 1n the 
S1tatute * * * * * * ." 

The Court instructed the jury that "though Mary 
~-Iamm~nd were the wife of the other prisoner, yet 
if the Jury were of the opinion that she wrote the 

11 

lette.r herself without any interference of the hus-
band and sent it by hini, without knowing anything 
of the contents, to the prosecutor, she aione might 
be found guilty', but otherwise both prisoners must 
be acquitted, and under this direction the prisoners 
were acquitted. 

A review of the decisions on this subject sustain 
the views expressed by the Court in that case. 10 

· In this State in the case of State vs. Venzio, supra , 
irt wag held that t:he 11:riting of a lett.er.: was some 
evidence which connected the accused with the letter 
and was cogent evidence of knowledge. 

In the case of O'N eal vs. the State 126 S. E. 863, 
·the Sta tut~ under which the defendant stood indicted 
was substantially the same as Section 36 of the 
Crimes Act and in that case the court said : 20 

"The offense being to 'knowingly send or 
deliver' a letter of the character in question, 
it is rtort, of course, essential to the state's 
case to show that the letter was written 
either by or at the instance of the accused; 
but such fact, if proved would constitute a 
very strong · circumstance against him, tend-
1'.ng to connect him ivith the sending or de-
livery of the lette.r * * * * * * * . Without the 30 
inference ithat would naturally flow from 
proved authorship, and in the absence, of any 
evidence that the accused mailed the lett er 
or cause1d it to be mailed, or ever had it in 
his possession or control, he is not sufficiently 
connected with the sending or delivery of 
the letter to authorize his conviction." 
(Italics mine) 

40 
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That case is in many respects similar to the case 
subjudice. An extended report of the Court's opin-
ion in that case is herein set forth, with the thought 
1that it might be of some value to this Court in ar-
riving at a conclusion in this case. 

(O'Neal vs. T-he State, supra) : 

"From the brief of evidence brought to 
-this court it appears that the particular let-

- ter resulting in 1the defendant's conviction 
was found by a rural carrier in a rural mail 
box, after which it went the usual and reg-
ular course until it was delivered to the 
prosecutor, without any evidence to connect 
the accused, either directly or indirectly, 
wit h the writing of it, or with the mailing of 
it, and w1:thout an,y wvidence conclusively 
showing that he even had cin opportunity to 
mail the. lette .r where it was mailed. While 
the state's counsel contend that the accused , 
both wrote and posted the letter, yet no wit-
ness testified that it was in his handwriting, 
or that he was seem to writei it or cause it 
to be written, or that · he 1u,as even in posses-
Bion of d, or that he ad1nitted having writ-
ten it or having had any connection whatever 
with the writing of it, nor 1,vas any of his 
handwriting proved and introduced in evi-
dence, for the purpose of comparison with 
the handwriting of the lett er in question. 
Consequently, the contention that the accused 
is the author of the. letter is without any 
e.vidence to support it. Cocroft v. Cocroft, 
159 Ga.-(1) 124 S. E. 346.'' 

In the case of Sims v. State 158 S. W. 287, accused 
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was prosecuted for delivering an anonymous letter 
to a young lady teacher, reflecting upon her virtue 
and chastity. The proof disclosed that she boarded 
at home of defendant and as she was proceeding to 
school, she saw accused as was his custom, get mail 
from the box wherein the prosecuting witness usually 
got her mail.. He handed her a letter stamped and 
sealed . It was damp. She opened and read it. 
There was no proof of handwriting or that he knew 
contents when he delivered it. 
Harper J. 

"The above being all the testimony other 
than letter, we barely think this is sufficient 
to support the verdict under the law. There 
should have been some evidence introduced 
ternding to show that the letter 'Was in his 
handwriting or that he knew its contents." 

In case of Rex v. Howe 7 Carrington & Payne 267 
the prisoner was indicted on the Stat. 4 Geo. 54 C. 
54 for se.nding a threa 1tening letter to his master, the 
prosecut or. 

The only evidence against him was his own state-
ment made to a fellow labourer, who selpt with him 
that he should never have written the letter, but for 
William Goodes. The Court said: 

"Upon this evidence, Goodes may have 
taken the letter, or he may have1 sent it him-
se:lf, having made the prisoner write it. There 
is no evidence of the prisoner having directed 
Goodes to take the letter. There is no proof 
of the sending. I am decidedly of the opinion 
that the evidence is not sufficient. The 
prisoner must be acquitted." 

10 
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In the case of Freeman vs. U. S. 20 Fed . 2d ( 3 
Circuit) 748 the defendant was charged with using 
the mails in a scheme to defraud . There was proof 
that the statements were received through the mails 
and the defendant's signature appeared on the state-
ments. That on one occasion he had been asked for 
a statement. 

Wooley, J. speaking for the Court said: 

"The peculiar element of the offense is the 
pl,aci ng of Cl lett er in the United States Mail 
for the purpose of executing such a scheme. 
That is what makes it a Federal Of-
fense * * * * * ,:, * '' 

The Court continuing said: 

20 "In the case at bar_, there is ample evi-
dence of the receipt of the three letters 
through the mail, but the only circumstance 
that connects Freeman with mailing thern, or 
any of them_, is that the enclosure bore his 
signature and •that a 1nonth or more before 
the letters were received, Freeman had in 
one instance been asked for a statement of 
his company. The date of the request is 
too remote from the date of the receipt of the 

30 letter to connect the two. More over we ' 

40 

think that the fact that Freeman signed the 
statement is not proof that he mail ed i1t." 

These decisions emphasize the distinction which 
the Courts have drawn between the act of sending 
a letter, the act of delivering a letter and the act 
of writing a letter. Since Section 36 of the Crimes 
Act denounces all three acts, there appears a clear 

15 

leO'islative intent to create these distinct offenses, 
0 

proof of one of which would not be deemed proof of 
the other. 

Our consideration of the testimony therefore will 
be light of that part of the statute of which the 
defendant stands indicted, ie. 'knowingly sending a 
threatening letter" etc. Unless the Court can decide 
that the only reasonable inference to be drawn from 
the testimony is that the defendant sent the letter 
or aided abetted or procured the · sending of the ' . letter the Trial Court erred in his refusal to direct 

' a verdict of acquital. 

A complete resume of the evidence produced be-
for e the jury by the State before the close of its 
case is as follows. The first witness was 

Edward H. Schwartz 

He testified with respect to a diagram. 

John L. Dey 
testified with respect to certain photographs 
market in evidence. These photographs were 
of the buildings and streets surrounding the 
spot where the alleged affray took place. 

Father Ernest D' Aquilla 
is the rector of the Church of Our Lady of Mt. 
Carmel. His testimony is found on page 17-23 
inclusive. He testifies that he received certain 
letters, and that he read them and after the 
receipt of the second letter, he communicated 
with the Police. That after the letters were 
turned over to the Police an arrangement was 
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made to deposit a package at the Lafayette 
Street School, the place stated in the later, let-
ter. That such a package was prepared and 
that Father Fserrazza, an assistant rector left 
the rectory a few minutes after one o'clock 
on the first Sunday in February by taxi. He 
identified the package which is in evidence. 
Fath.er Fserrazzi testified that on Sunday morn-
ing February 1st, he left the i·eietory of the 
church and in his possession he had the pack-
age which had been identified by Fathe:r· 
D' Aquilla, the previous witness. He went by 
taxi cab to Congress Street and alighted from 
the taxi and deposited the package on the side-
walk near the school building. A detective was 
lying in the bottom of the cab. He then re-
turned to the rectory in the taxi cab. 

Quinlan 

is a detective connected with the Newark Police 
Department. He left the rectory in the same 
taxicab that contained Father Fserrazza. He 
was lying on the floor. He said that Father 
Fserrazza had the package in his pocket and 
that when the cab arrived on Congress Street, 
Father Fserrazza alighted from the cab, walked 
over to a spot on Congress Street and deposited 
the package and returned to the cab and that 
they both returned to the rectory. 

Berardi 

is a detective. He received the letters from 
Father D' Aquilla after being assigned to the 
case by his superiors. 

On February 1st, he hid in an alley-way at 

17 

96 Congress Street. This alley faces certain 
empty lots in the rear of the school building . 
He was not dressed in uniform. 

At about 1.06 A. M. on February 1st he Sa\\ ' 

three men approaching the lots from Prospect 
Street. They traveled south on Prospect Street 
and had crossed over the lots until they reached 
as far as the fence in the rear of the center of 
the school and there they stopped for about ten 
or fifteen seconds. Then a man whom the wit -
ness later knew as Falzano started East along 
the wall in a creeping like manner while th e 
other two men proceeded in the same direction , 
but kept away from the building. Falzano who 
had been creeping along tlie building went to 
the school entrance and picked up the pack age 
left there by Father Fserrazza, who the wit-
ness had seen get out of the taxicab and depor · 
the package. He left the alley, ran into th e 
lots and ordered the two men to hold up th eir 
hands. He grabbed one of the men and th e 
other one broke away and ran north on Con-
gr ess Streeit. The man he grabbed was 
Rizzo. He says that Falzano was walking on 
Congress Street when he ordered him to hold 
up his hands and that thereupon a shooting 
occurred. That the witness was shot and that 
Falzano apparently was shot and that he had a 
scuffle with Riz710 and :finally subdued him. 
That other detectives came to his assistan ce. 
That Falzano was taken to the hospital and 
he went to a near by fire house and informed 
them that he was shot and from there went 
t o the City Hospital. That Falzano died. That 
a bullet had been extracted from his own body . . 
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under his right breast. One page 36 he testi-
fied: 

Q. Could you distinguish their features as , 
they came across the lots? A. I did. 

On page 40 he was asked : 

Q. Did I understand you to say-did you 
say, r_ather in answer to one of Mr. Abruzzi's 
quest10ns, that you distinguished the three 
men when you first saw them coming across 
the lots? Did you mean to make such an 
answer as that? A. Well, in a way, L did. 

Q. But you didn't know who they were at 
that time? 

A. Oh, no, no. 

and on page 41, he identifies Rizzo. 

Q. Who was the other one? A. I didn't 
know the other one . 

Q. Well, did you see his face? A. I didn't. 

Q. Do you know whether he was tall or 
short? 

A. He was about the size of Rizzo. 

Q. Both men were about the same size. 
Both about the same size. A. 

Q. Did you look at his face 'to see whether 
he had a mustache or was clean s'1aven? A. 
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I did not. 

Victor A. Tortoriello 
He had be_en assigned to investigate the receipt 
of these letters by Father D' Aquilla with Detec-
tive Berardi. He wore no uniform. He was 
stationed in the fire-house at the Corner of 
Lafayette and Congress Street. He testified 
that after the taxi cab containing Father Fser-
razza had gone to the school building and had 
left, he saw Detective Berardi rush out and 
as he did, Detective Fletcher and himself rushed 
out of the fire-house. When he reached the end 
of the school building, he heard a shot and he 

· saw Berardi and Rizzo wrestling. He pulled 
out his gun and started to fire at the man who 
was firing at Berardi and he fired shots at that 
man. The man fell. The man was Falzano. 
He sent Falzano to the hospital and picked up 
the package which had been previously placed 
there by the Priest. He saw only Rizzo and 
Falzano. 

James J. Fletcher 

10 
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is a detective assigned to the case. He was with 
Tortoriell:o in the fire house. \¥hen he saw 
Berardi run across the lots, he ran out of the 
fire-house. He shot at Falzano and then as- 30 
sisted Berardi in subduing Rizzo. He was not 
in uniform. The only ones he saw were Rizzo 
and Falzano. 

Anthony F. Colgary 

is a detective attached to the Newark Police 
Force. After Rizzo, one of the defendants had 
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been arrested and brought to the Third Precinct 
he was taken to the hospital where he wa~ 
searched and an automatic revolver was found 
on him. Marked Exhibit S-1. 

Joseph Giuliano 

testified that after this episode, he went to 
Cortese's house and had a conversation with the 
defendant, Cortese . He asked hin1 whether he 
had been out that night. He asked him if he 
was any where near the Lafayette Street School 
~nd Cortese answered "no" and he asked Cortese 
if he knew of any shooting at the Lafayette 
Street School and Cortese said "no." That was 
in the house. Subsequently he went upstairs 
to talk to Cortese's wife and after he received 
some information from the wife, he went down-
stairs to where Cortese was in the butcher shop . 
He asked Cortese "where the blackhand letters 
were he had rec eived." Cortese said he had 
thern in his pocket. The witness said "let me 
see them" and he (Cortese) took a pocketbook 
fro~ his pocket and handed over two letters 
which he claimed he had received. 

Q. When did he make the claim he had received 
them. A. After I went upstairs. 

Q. The first question you put to him after you 
went upstairs to his wife, you said, "where are 
the blackhand letters you have received?" and 
he said "I have them" and he took his right 
hand _and pulled them from his pocket? A. 
That 1s right. 

Q. Now, I show you an envelope and one sheet 
of paper with English written .on it. Is that 
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one of the papers he gave you? A. Yes, I had 
him write his name on it in headquarters. 

The defendant denied he knew anything about the 
shooting. 

Q. At Police Headquarters later in the morning, 
what did he say to you, if anything, about hav-
ing any knowledge of an episode at the Lafay- 10 
ette Street School? 

A. He said that Falzano and a friend of his whom 
he did_ not know, came to his butcher shop about 
ten o'clock. 

Q. The night before? A. The night before, Sat-
urday night, and at that time he showed the 
letters to Falzano, Falzano could not read them 
and he read them for him. He said, "What do 20 
you think they want ten thousand dollars from 
me and they want me to deposit ten thousand 
dollars at Prospect Street and Lafayette Street," 
Falzano then said I didn't report it to the police, 
because I wanted to go down myself and see who 
they were and then I would report it to Cap-
adanno at police headquarters." 

Q. He told you he had said that to Falzano the 
evening before about ten o'clock. A. Yes. 30 

Q. What else happened? A. He said Falzano 
said to him, "Let me go down to the school and 
let me see who these people are. Don't you go 
down, because if you do they will recognize 
you," and that Falzano and Rizzo left. Then 
a short time later I took a statement from him. 
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Q. In writing? A. In writing and then after-
wards I got some more information and I went 
back to him and had another conversation with 
hiln. 

Q. What was that? A. I told him that I had 
received inforniation that he had given an en-
velope with a piece of paper in it to Amistradi 
and he had not mentioned it to me before, and 
I asked him if that was true and he said it was, 
and he had sent Amistardi to Lafayette Street 
and Prospect Street. 

Cortese's written statement was substantially the 
same as this testimony. 

He took certain statements from Rizzo which the 
court permitted him to testify to and it is contended 
that these statements were not made in the presence 
of the defendant and therefor it is contended that 
they are not evidence against this defendant. 

The defendant was not charged with conspiracy. 
A certain revolver which Cortese admitted was hi~ 
revolver was placed in evidence and marked Exhibit 
S-9. The letters which Father D' Aquilla had re-
ceived were placed in evidence and marked S-12.. A 
written state1ne11t by Cortese was placed in evidence 
marked Exhibit S-13 as were statements by Rizzo 
and Amistardi. These statements are in effect similar 
what the witness_. Guiliano, had testified to. 'This 
was all of the evidence that had been placed before 
the jury, when the state closed its case. 

It must first be determined what facts the State 
contends have been proved. The most it could con-
tend for is: (1) that Cortese was present at the 
spot mentioned in the letters, receiving the money 
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himself, or that he wa~ there ,vith others receiving 
the money demanded in the letter. It is not con-
ceded that the evidence disclosed these facts. The 
only witness who in anywise pretended to identify 
those present GBerardi) mentioned only three men, 
two of whom he identified as Rizzo and Falzano. 
Amistardi was admittedly on the scene, and his 
presence would account for the number of persons 
whom this witness testified were present. No wit-
ness identified Cortese or declared he was present. 
His presence would require testimony to the effect 
that four were present at the scene. This would be 
wholly inconsistent with the testimony in the case. 
Neither in his written or oral statements does he 
admi 1t his presence at the scene. Therefore, there 
is no proof w,hich establis ·hes the fact of his being 
present at the spot to receive , the m.oney. There is 
no evidence establishing the fact that Cortese had 
sent Falzano and Rizzo to the scene to receive the 
money. Cortese in his statement both written and 
oral, which was in evidence, said that Falzano and 
Rizzo offered to go to see who would come for the 
package which he had sent by Amistardi. The fact 
that Falzano seized the package which had been 
deposited by the Priest does not create as the only 
reasonable and fair inference to be drawn therefr :om 
the conclusion that Cortese had in fact sent them to 
obtain the package. This is so for several reasons. 
Did Falzona desire only to satisfy his curiosity? 
Did he volunteer to go because he knew of the letters 
to the Priest and required some subterfuge, in order 
to be present if the Priest deposited the money? 
Does this not reasonably explain his reason for not 
standing at the spot and watching who would ap-
proach Amistardi? Did he violate Cortese's instruc-
tions to wait and see who would come for Amistardi's 
package? An answer to all of these questions in the 
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. negative is required before we can reasonably con-
clude t~at Cortese had sent these men to the spot 
!o receive the money, and that can be done only 
in the. face of the express denial and plausible ex-
plan:::tt1011 of Cortese, ·which was a part of the St t ' 
case, and all the facts should be considered in 
thereof. . ~f we are to- choose the inference which 
would ml'bgate the guilt of the accused, we must 
conclude that_ Cortese did not send Falzano to the 
scene to receive the money , and we must further 
conclude that he was not present d -f h , an we must 
urt er conclude that he was not present at the 

scene to personally receive the same. 

No inference can be drawn from facts which h 
not themselves been proved No . f ave 
1 

· 1n erence can be 
c ra wn from an inference. 

. "Whenever circumstantial evidence is re-
lied on to prove a fact, the circumstances 
~ust be prov~ and not themselves presume. 
No pr:sumpt1011. can be drawn from a pre-
sumpt1~11. Lewis vs. Louisville E. & St. L. 
R.R. 10 Kentucky Law Report, 144 Bube vs. 
~~~'~herly Borough, 27 Pa. Superior Court 

2 . vVha1ton's Criminal Evidence 10th Edition, 
Sect10n 874, page 1636 is as follow;: 

"H . enc~, where circumstantial evidence 
consists ~n re~soning f r om the minor fact 
to estabU1s_h. the _main fact , th e process is 
f at"'!'ally vicious if the circumstances from 
w hich we seek to deduce th e conclusion de-
pend themsel1)es upon conJ·ecture I . . n a case 
depending upon circumstantial evidence, the 
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finding of one fact inconsistent with th( · 
guilt of the accused is sufficient to create 
a reasonable doubt of his guilt. 

See Hobs vs. George W. Blanchard & Sons, Co., 
75 N. H. page 73, 70 Atl. Rep. 1084, the court citing 
Cole v. Boardman, 63 N. H. 581-4 Atl. 572-575, says: 

"This would be an inference from an un-
authorized inference-one presumption rest-
ing on another that rests on nothing. The 
law of evidence requires an open visible con-
nection between the principal and evidenciary 
facts and the deduction from them, and does 
not permit a decision to be made on ground-
less inferences." 

But let us assume that the State has proven it to 
be a fact that Cortese was present or did send 
Falza no and Rizzo to the scene to receive the money, 
are these facts sufficient from which to draw as the 
oniy reasonabl~ inference, an inference that Cortese 
was guilty of knowingly sending the letters in ques-
tion? Is this inference the only one which can rea-
sonably be drawn from these facts, or is it one 
inference out of several anyone of which is con-

. ' 
sistent with his innocence? 

It is contended that the evidence, at most, gives 
rise to suspicion, or at most an inference that he 
in some way, at some stage became acquainted with 
the contents of the letter. But the question remains, 
in what way and at what stage? Which is the true 
inference? 

Even if he knew the contents of the letters or had 
been acquainted with their contents after they were 
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sent, he would not be guilty. If subsequent to the 
sending of the letters, he joined in a plot to receive 
the money demanded in the letters, he could not 
under this indictment be found guilty. If his writ-
ten sta•teme:nt in evidence and his oral statement 
are true, he is not guilty, and even if they were not 
tflue, the jury is still left to indulge in surmise and 
guess as to whether or not he knowingly sent the 
letter. He could have been there, because of the 
letters he had received which were offered in evi-
dence by the State. He could have been there to 
receive the money which the Priest deposited and 
still could have learned , of the contents of the letters 
after they had been senL He could have been there 
to receive the money, and yet another without his 
knowledge could have sent them. 

There was no evidence, direct or circumstantial, 
that the actual writer or sender of the letter was 
assisted by anyone. There was nothing to show 
vvhere the crime was committed. There was :noth-
ing to prove it was sent in his presence. He might 
have even seen the letter written, or seen it in ad-
vance of sending or heard of it afterwards and had 
not participated in the actual sending of the letter. 

Adopting the reasoning of the Learned Judge Luke 
in his opinion in the case of O'N eal vs. State, supra, 
I will undertake to point out wha•t the evidence fails 
to show. It fails to show that the letter was written 
by the accused or at his instance. This faC't under 
the case of State vs. Ve:nzio, supra in this state, 
and the case of O'N eal vs. the State, would be a very 
strong circumstance against the def e:nda:nt, tending 
to connect him with the sending of the letter. The 
evidence distinctly shows that the Sta 1te procured 
samples of the accused handwriting and no witness 
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was produced to show that •the handwriting was in 
any respects similar. This fact alone precludes any 
inference that the letter was written by Cortese. The 
proof fails to show anything which occurred prior 
to the actual receipt of the letter by the Priest. The 
evidence fails to prove that Cortese mailed it, or sent 
anyone to mail it. The evidence does not disclose 
where •the letter was written, by whom it was writ-
ten or at whose direction it was WTitten. It fails to 
disclose that the accused was in Newark, the place 
where the letter apparently was mailed (See Post 
Mark) on the date which the post mark bears. It 
fails to show that the accused had an opportunity to 
mail a letter in Newark on the day it was mailed. 
There is no proof that he knew the Priest, or that 
he knew that there was a Priest by the name of 
Father D' Aquilla or that he knew where Father 
D' Aquilla lived, or that he had ever met or heard 
of the person to whom the letter was addressed. 
There was no proof of threats or animus. There 
was no proof that he had any motive for sending a 
letter such as this. One of the letters discloses th8 
fact that the writer heard the Priest deliver a ser-
mon in his church on the Sunday previous to the 
writing of the letter. There is no proof that Cortese 
ever attended that sermon or ever knew what it 
was about, or was ever in the church, or in fact ever 
attended any church. · 

No one saw him at the scene. There was no proof 
by anyone that they had seen him write the letter 
or cause it be written, or that he ever had possession 
of it. There was no proof that he admitted writing 
the letter or that he had ever seen it, or asked any-
one to write it form him, Of\ send it for him. In the 
face of this lack of evidence, how can it be said that 
this proof standing alone was a sufficient circum-
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stance from which could be drawn as the sole con-
clusion the inference that the defendant was guilty 
of knowingly sending the letters. Nor can the ex-
planation of Cortese which is a part of the evidence 
of the state be lightly disregarded. The letters 
which are the foundation of the explanation preclude 
any such lack of consideration. If it is to be inferred 
that Cortese procured someone to write these letters 

10 to him in order that they could be used as an ex-
planation for his presence, should the crime be de-
tected, an inspection and comparison of the letters 
destroys any such conclusion. 

20 

30 

40 

There a:re two sets of letters. The first and \ sec-
ond letters both to the Priest and to Cortese bear 
identical post marks, apparently being mailed at the 
::ame time and date. That the letters are all in the 
same handwritin g, requires no expert testimony to 
substantiate. A inere inspection suffices. The ex-
pressions "thak your skin'' in both lette rs post 
marked 1the 27th and the othe r peculiarities in ex-
pre ssion, which app ear identically in both letters, 
stamp the writer in each of the letters the same per-
son. If Cortese, befo r e the sending of 1the letter on 
the 27th evolved the idea , that a letter to himself 
would be a medium of alibi or explanation how can 
we account for the fact, that in the letter to the 
pri est, the demand is to place . the money at the 
Lafayette Street School at 3 A. M. and in the letter 
to Cortese, a spot is designated for the placing of 
the money which is at least one-half mile from that 
designated in\ the priest's letter? A reading of the 
letters and the thoughts exp r eE:sed therein preclud es 
any notion that Cortese was the author of these 
letters. The first letter, ( dated January 27th) to 
the Priest is a bitter denunciation of the Priest, and 
complains that millionaires do not attend the church, 
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and therefore do not contribute to its welfare, and 
concludes with a demand for money. The letter of 
Ja nua ry 27th to Cortese is vile. The second letters 
(J an. 30th) are written by the same hand. A com-
pa rison shows that to be a fact, beyond peradven-
tur e of doubt. The letter to Cortese speaks of 
thr eats against his daughter and accuses him of 
such unethical acts in his business as to repel any 
belief that they were the natural creation of himself. 

It is contended that there was not suffcient proof 
fr om which the Court could as the only reasonable 
and fair inference conclude that the defendant had 
knowingly sent the letters. 

It is therefore submitted that the Trial Court erred 
in refusing to direct a verdict of acquittal at the 
close of the State's case. 

POINT II 

THE VERDICT vVAS AGAINST THE WEIGHT 
OF THE EVIDE 1NCE. 

A r esume of the State's testimony is contained un-
der Point I and requires no repitition 

The evidence of the State was of doubtful na-
tur e. It did not overcome the presumption · of in-
nocence, and as has been herein urged was insuf-
ficient to prove the guilt of the defendant. 

The defendant produced testimony, which furthe1· 
supported and strengthened the presumption of in-
nocence. He produced evidence of his good reput a-
ti on in the community, for peacefulness and observa-
ti on of law. This evidence was not contradicted by 
th e State. It: was held in this State in the case of 
State vs. Well, 1 N. J. L. 424: 
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"In case of doubt, good character should 
turn the scale in favor of the defend-
ant * * * * * ." 

He emphatically denied the sending of the letters 
in question, or any complicity therewith. 

He explained his conduct on the night of Feb-
10 ruary 1st, in a manner which was wholly consis 1tent 

with innocence. His explanation is corroborated to 
a great degree, by the contents of the letters which 
served as a basis of the explanation. The contents 
of these letters, refute any inference that they were 
the creation of the defendant. Such an inference is 
f_urther repelled by the evidence of disinterested 
witnesses who testified to the great ·concern their 
receipt created, upon the defendant. He denied writ-
ing any of the letters, and there was no proof tend-

20 ing to show that he was thefr author. Thus the 
presumption of innocence was strengthened to such 
a de·gree, that i1t could in nowise be deemed to have 
been overcome, beyond a reasonable doubt. 

30 
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The jury in the discharge of their lawful duty, 
would have been duty bound to acquit. 

The verdict in this case however, was the result 
of prejudice and passion, engendered by rt.he grue-
some a_nd horrifying details of the death of Falzano; 
coupled wi1th the testimony detailing the extent and 
severity of the wounds of the police officers. In 
fact all of the evidence of shooting, in the a ff air on 
the night of February 1st, was introduced to create 
prejudice and passion in the minds of the jury. The 
question of whether or nort Cortese was carrying a 
revolver, without legal permit, was permitted to 
enter into the jury's deliberations. 

All of these collateral matters, which had no 
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tendency to prove the main issue, served definitely to 
create in the minds of the jury a prejudice, born 
in horror. Immaterial as they were, to the main is-
sue, they no doubt received the greatest considera-
tion from the jury, whose passion and prejudice 
had thereby been aroused. How would the fact 
that Falzano had been shot assist the State in prov-
ing that Cortese had knowingly sent the letter? How 
would the answer to the question as to whether or 
not the police officers were justified in shooting him 
shed any light on the main issue? How would the 
answer to rt.he question as to whether the police of-
ficers had been shot by one of their number, or by de-
fendants, serve to prove the indictment? How could 
t he answer to the question as to whether or not 
Cor tese was legally entitled to carry a revolver, assist 
the jury in arriving at a just verdict? These and 
other questions, however, were regarded of grave im-
portance, by the jury in their deliberations. Th e 
Trial Court in its charge to the jury to a great degr ee 
emphasized rt.he importance of these events. 

It said: 

"Therefore, you have a right to consider 
not merely the question of moment, that is 
the question as to what transpired at one 
o'clock or a quarter to one * * ,:: '~ *. '' 

The evidence tending to prove the guilt o.f ·the 
defendant in this case is so meagre, that this Court 
is entirely justified in concluding that a jury in the 
discharge of their legal duty, should have acquitted 
th e defendant, and that rt.heir failure to perform 
th eir legal duty, passion and prejudice was occasion-
ed by aroused and engendered by the tragic occur-
re nces, referred to herein. 
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The verdict is contrary to the weight of the evi-
dence and should be reversed. 

POINT III 

The following assignments and reasons for re-
versal are addressed to errors of the Trial Court 
in hi,s charge to the jury. 

ASSIGNMENT AND REASON FOR REVERSAL 
21 IN COURT BELO\V 

This instruction will be attacked on two grounds : 

1. The trial court knew that there was no direct 
evidence tending to prove the charge as laid in 1the 
indictment. In fact the trial court stated so in its 
charge. A resume of the record will convince the 
court that no direct evidence was offered 1tending 
to prove the defendant did knowingly send the lett er. 
The case depended wholly on circumstantial evidence. 
In this state of the case the trial court stated to the 
jury "You may convict on circumstanc es." It is 
contended that the jury should have been informed 
under what restrictions circumstantial evidence may 
convict an accused. The mere fact that the trial 
court informed the jury that they had to be satisfied 
beyond a reasonable doubt would not satisfy this 
requirement. While the trial court is not required 
to instruC't on a principle of law where no request 
is made by the def endat, if he does instruct on a 
principle of law or touches on a certain subject, it is 
contended that the full and correct charge on the 
subject must be laid down •to the jury and if the 
trial court fails to fulfill that duty, it is contended 
that there is legal error. 
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2. The court confined the jury to circumstances 
dr awn from the evidence before them. It is con-
te nded that the jury should have been permitted to 
consider circumstances which could be drawn from 
evidence not before them; that is ,the failure o.f the 
state to bring any direct evidence and the lack of 
evidence tending to prove the charge of the state. 

The authorities quoted under Point 1 dealing with 
t he subject of circumstantial evidence, declare 1the 
.settled doctrine applicable to that subject. 

There are certain well defined rules of law which 
guide and restrict a jury in their consideration of 
a case depending wholly upon circumstantial evi-
dence. 

The inference of guilt must be the only one which 
can be fairly and reasonably be drawn from the proof 
before a jury can convict. That inference must be 
inconsistent with any theory of innocence. If con-
sistent with innocence they are required to acquit. 
They must not indulge in surmise. The proof of 
t he circumstance from which they desire to draw 
an inference of guilt must be positive. These few 
r equirements, are sufficient to illustrate the point. ' 
The Trial Court infor .med the jury "they could con-
vict on circumstances." He did not aittempt to 
r estrict the jury. He left them in a state where they 
were required to guess, under what circumstances 
they could convict. 

A full annotation of the duty of the Trial Court 
under the circumstances is contained in 15 A. L. R. 
at page 1049, from which it appears by the great 
weight of authority, that an omission by the Trial 
Court to give correct instructions on the probativ~ 
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value of ~ircumstantial evidence in a criminal case, 
where the case depends wholly on circumstantial 
evidence is a sufficient ground for a new trial, even 
in the absence of a request. 

See Allen v. State, 80 S. E. Rep. 215 Syllabus by 
the Court. 

"Where, in a criminal case, the evidence 
relied upon for conviction of the accused is 
wholly circumstantial, it is error requiring 
the granting of a new trial to omit to charge 
the jury upon the law of circumstantial evi-
dence even though no request so to do be 
made by the accused: Riley vs. State, 1 Ga. 
App. 61, 57 S. E. 1031; Harvey v. State, 8 
Ga. App. 660, 70 S. E. 141; Vv eaver v. State , 
135 Ga. 317_, 69 S. E. 488. State v. Salmon, 
115 S. W. 1106 on page 1125 0 

"It is sufficient to say of the complaint con-
cerning the instruction upon circumstantial 
evidence tha 1t the rules of law applicable to 
that subject are well settled by this court. 
If the case is one in which the testimony con-
sists alone of circumstantial evidence, then it 
is the du 1ty of the court to give an appropriate 
instruction covering that subject; but if it 
be one in which there is positive or direct 
evidence as to some of the essential element s 
necessary to constitute the offense , then it is 
not error to refer an instruction upon cir-
cumstantial evidence. ( Citing cases) . How-
ever, it is not out 'of place to say that, in any 
case where the court undertakes to declare 
the law upon the subiect of circumstantial 
evidence, it should cover the subiect fully 
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and give such an instruction as has frequent-
ly r,ict with approval by this court.'' 

As to what is considered a correct instruction on 
the matter of circumstantial evidence the r ule laid 
down in the case of Smith vs. State, 57, South. 913 
is convincing. 

"One of the instructions granted in the 10 
court below, as the request of the sate is as 
follows: ''The court instructs the iu ry, for 
the state, that a person may be proved to be 
a co:rrimon prostitut e by circumstances clnd 
if the jury b,elieve from, the evidence in the 
case, beyond every reasonable doubt, thcli the 
defendant is a common prostitut e, then 1·t is 
the'ir duty to find the def end-ant guilty as 
charged, although there may be no direct 
evidence of sexual intercourse. The grant- 20 
ing of this instruction was fatal error, fo1· 
the reason that it omits th e necessary quali-
fications, that circunistantial evidence, in or-
der to prove guilt beyond a reasonable doubt, 
rnust exclude ever y other reasonable hypo-
thesis than that of guilt." 

To this same affect see William v. State, 95 Miss, 
671, 49 South 949; Irving v. State, 56 South. 377. 
For the general accepted rule see Bouvier's Law 30 
Dictionary, volume 1, page 1093. 

"Circumstantial evidence warrants a con-
viction in a criminal case, provided it is such 
as to exclude every reasonable hypothesis but 
that of guilt of the offense charged to the 
defendant, but it must always rise to tha 1t 
degree of convincing power which satisfies 
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the mind beyond a reasonable doubt of guilt. 
This can never be the case when the evidence, 
as produced, is entirely consistent with in-
nocenrt in a given transaction. Hayes v. 
United States, 169 Fed. 107 94, Cea, 449. 
When the evidence can be reconciled either 
with the theory of innocence or of guilt, the 
law requires that the defendant be given 
the benefit of rthe doubt and that the theory 
of innocence be adopted. 'It is not a ques-
tion of the weakest link of a chain, but the 
weakest strand of a rope cable.' Ex. Parte 
Haye ,s, 6 Okl. Cr. 321, 118 Pac. 609." 

What our court considers the correct rule of law 
to be may be gleaned from the case of State v. 
Burke, 81 N. J. Law, 93, 79 Atl. 882. 

20 , "The first contention requiring considera-
tion is that the learned trial judge erroneous-
ly instructed the jury as follows: "It is 
not essential to overcome the presumption 
of innocence that there must be direct evi-
dence indicating the guilt of the defendant. 
If the circums 1tances incident to the situation 
admit of dravving an inference excluding any 
notion than that of guilt, it must be such to 
maintain the contention of the sta 1te that the 

30 presumption of innocence had been over -
come.' That instruction was erroneous. Ac-
cording to it, "If the circumstances admit 
of drawing an inference of drawing to in-
ferences ,one, 'Excluding any nortion but that 
of guilt,' and the other leaving the question 
of guilt in doubt, the fact that the circum -~ 
stances admit of drawing an inference ex-
cluding any notion than 1that of guilt is suf-
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ficient to overcome the presumtion of inn o-
cence . Such is not the true rule. 

"The presumption · of the defendant's inno-
cense continues until overcome by proofs ·es-
tablishing his guilt beyond a reasonable 
doubt. The instruction being erroneous and 
prejudicial to the defendant in maintaining 
his defense on the merits must be set aside." 10 

See Boylan ads Meeker, 28 N. J. Law, 274 
page 281: 

"Unless proof of a negative ( circum-
stantial evidence) be complete, it is no proof; 
unless every link is complete 1the conclusion 
does not follow. There is a great show of 
demonstration without any certainty. Every 
lawyer of experience in his profession can 20 
recollect cases where he himself has been al-
most confounded by the apparent strength 
of imperfect negative proof, although well 
knowing 1the truth to be otherwise. Five units 
make almost six, but fall short just one unit ." 

If the court should doubt whether the rule lai~ 
down in the case of Smith v. State, supra is a recog-
nized one reference to Wharton's Criminal Evid-' Ci.1ce may throw some light as rto what is the gen- 30 
erally recognized rule in all jurisdictions. Volume 
2, 10th Ed. page 1643. 

"However, circumstantial evidenec is 
limited by, or rather should be tested by, the 
following rules, which, while they may be dif-
ferently phrased ,are fundamental rules in 
all jurisdiction; First, it should be acted 
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upon wirth caution; second, all the essential 
facts must be consistent with the hypothesis 
of guilt, as that is to be con1pared with all 
the facts proved; third, the facts must ex-
clude every other theory but that of guilt; 
fourth, the facts must establish such a cer-
tainty of guilt of the accused as to convince 
the judgment beyond a reasonable doubt that 
the accused is the one who committed the 
offense." 

It is not sufficient that the court merely charge 
the jury that they must find that the facts must 
establish such a certainty of guilt of the accused as 
to convince their judgment beyond a reasonable 
doubt tha't the accused is the one who committed 
the offense, but the jury must also take into con-
sideration, and it is also the duty of the court to 
insrtruct the jury that they must do so, the other 
three elements as set forth above. See also Whar-
ton's Criminal 10th Ed. page 1839. 

"The measure of proof can be established 
as well through circumstances as by theoret-
ically direct evidence. Thus, if the circum-
stantial evidence satisfied the mind, 1then it 
is equal to positive evidence because it pro-
duces the same effect, and hence it is not 
error in a criminal case, to refuse to instruct 
that circumstantial evidence is inferior to 
direct evidence. The limitation applied is 
thcit where the criminal charge , rests upon 
circumstant'ial evidence, the proof must not 
only be consistent with the guilt of the ac-
cused, but it must be inconsistent with every 
othe r reasona ble hypothesis. Hence. with 
reasonable doubt as the measure of the suf-
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ficiency of the proof, limited by the qualifica-
'tion that the conclusion must not only be 
consistent with the guilt of the accused, but 
inconsistent with any other reasonable con-
clusion, and the furth er requirement that 
ecwh independent fact must be proved to the 
s,ame degree as if the whole, is·sue re,sted upon 
the proof of the whole independent fact, then 
the law has safeguarded life and liberty to 
the highest degree that can be devised by 
human intelligence." 

Sta 1te v. Brazzell, 150 N. W. Rep. 638 on 
page 688. 

"Speaking of the same point raised in 
State v Blydenburg, 135 Iowa, 279, 112 N. 
W. 640, 14 Ann. Cas. 443, where it was held 
error for the court to refuse an instruction 
substantially the same as appellant's request 
No. 4, and gave an ins 1truction like paragraph 
33 above quoted, we sajd: 

"We think the jury should have been 
distinctly informed that the State's case 
rested entirely upon circumstantial evidence, 
and that in such connection the establish ed 
and approved rules governing the cases of 
this class should have been clearly set forth.'' 
See also 90 S. E. 370. 

The court charged the jury that they may convici; 
on circumstances. Under what circumstances? 
Surely, not under any circumstances. The qualify-
ing language is the sinei qua non of such an instruc-
tion. The defendant no longer had the benefit of 
~hat reasonable doubt which the law so zealously 
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guards for him. Any reasonable hypothesis upon 
which the jury might find a reasonab le doubt was 
er adicate d from t heir mi nds. They wer e t old th at 
an y circumstances tend ing to convict wa s suffici ent 
to find him guilty beyo nd a reaso nab le doubt. 

Taking up the second ground, an d assum in g for 
the purpose of argum ent that th is · portion oi:f t he 

iO charge s must be read in connec ti on vlith that which 
the cour t charges and defines reasonab le doubt, yet 
it is the contention of this defendant tha 1t ther e is 
manifest and prejudicial error in the charge. See 
Sta te v. Andrews, 77 N. J. Law , 108, 71 Atl. Rep . 
109 

" In th is posture of the case, the defendant 
submitted to the trial judge the twelfth re -
quest to charge as follows : 'If the ju ry hav e 

20 a reasonable doubt as to wh ether the defend-
ant altered or indor sed the pap er, or as t o 
wheth er it was done before or after handing 
it to He st on, t here must be an acquittal.' To 
thi s reque st the court respo nded : 'I so charge 
you y~u with the following remark tha t your 
reasonab le doubt as to whet her there it was 
before or after must be founde d upon some 
evidence that was presented in th is cause , 
if there is a reasonable doubt.' To this an 

30 exception was duly taken and sealed, and 
er ro r assigned thereon. 

40 

"We are constrained to think t hat this re-
sponse of t he cour t did not declare the rule of 
law wh ich under the circumstances the 
defen dant was ent itled to have charged t o 
the jury . The accuse d was enti t led to be 
acq uitted if the jury, because of the state 
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of the proofs as to any fad necessary to con-
viction, had a reasonable doubt of the defend-
ant's guilt. A doubt, to be reasona ble, must 
arise out of th e evide nce., or want of evidence, 
aft er a full co,nsideration by/ th e ju ry of all 
th e evid ence in th e case. 23 Amer. & En g. 
Enc. of L. (2d Ed.) 966. As already shown, 
~ne fact ,,necessary to be found was that the 
alleged acts were done before the paper was 10 
signed by Heston, and the jury may lawfully 
have considered that there was no evidence 
to establish that fad. Under th ese circum-
stances, the instruction that a reasonable 
doubt must be one found ed upon gome evid-
e,nce that wcis presented in th e case was er-
rone,ous, at it excluded clll reasonable doubt 
that niay hav e aris en f r om, th e lack of want 
of evid ence. Mackey v. People, 2 Colo. 13 ; 
McElven v. State, 30 Ga. 869; Brown v. 20 
State, 105 Ind. 385; 5 N. E. 900; Wright v. 
State, 69 Ind. 163, 33 Am. Rep. 212 ! Dens-
more v. State, 67 Ind. 306, 33 Am. Rep. 96; 
State v. Case, 96 Iowa, 264, 65 N. W,. 149; 
Hale v. State, 72 Miss. 140_, 16 South 387; 
Bray v. State 31 Tex. 560; Bland v. Sta 'te 4 
Tex. App. 15." 

Considering this instruction of the court and r ead-
ing this paragraph in connection with the general 30 
char ge of the court, i·t certainly does not appe ar 
that the court has left any impre ssion upon th e 
min ds of the jury as to what qualification they mu st 
take into consideration in order 1to determine 
whet her the defendant was guilty beyond a reason -
able doubt, but, to the contrary, when the court did 
instr uct the jury that they may convict on circum-
stan ces, they opened the gate to the jury and gave 
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them much greater altitude than that which the au-
thorities are all agreed, they have a right to con-
sider. 

The error is not made apparent by merely extract-
ing a portion of the charge read apart from its con-
nection with the rest, but is apparent by its own ef-
fect. Although it may be an unnecessary qualifica-
tio~ in the charge of the court and as given is 
plainly harmful and erroneous. It is not an error 
which is merely worked out by the ingenuity of 
counsel at leisure, but is self-evident from the en-
tire context of the charge. 

See State v. Lang, 87 N. J. Law, 508, 94 Atl. 631, 
where the Court of Errors and Appeals lays down 
the rule thus. 

"Ceritainly, when sentences, that is to say, 
parts of charge, are erroneous and no 
proper qualification of them is to be found in 
~he context or in the entire charge, then there 
1s error ; and this is so when, as in this case, 
the part of the charge pointed out as er-
roneous is no1t in and of itself a particular 
qu~lification and limitation of language 
which, without such qualification and limita-
tion, is unobjectionable." 

Therefore, although if the court had not men-
tioned anything concerning the fact 1that the case 
depended upon circumstantial evidence, the defend-
ant may not have been harmed, yet when he under-
took to do so and charging as he, is alleged to have 
done by this assignment, he committed error which 
worked •to the prejudice of the defendant, and such 
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prejudice as is pointed out in no uncertain terms 
by the authorities. See Supra 

Allen v. State 
Smith v. State 
Bouvier's Law Dictionary 
State v. Burke 
State v. Lang. 

On •the other hand, the court having given the 
jury free rein on the question of circumstantial evi-
dence, suddenly drew the line taut in their consider-
ation of the evidence by stating that if they were 
satisfied beyond a reasonable doubt as ito the guilt 
of the defendants, or any of them, from the circum-
stances drawn from the evidence before them, they 
were to convict. That this is manifest error prejudi-
cial to this def endanit is beyond doubt, for our own 
authorities have denounced this limitation upon the 
Jury. See State v. Andrews, supra. 

"Under these circumstances ,the instruc-
tions that a reasonable doubt must be one 
founded upon some evidence that was pre-
sented in the case was erroneous, as it ex-
cluded all reasonable doubt that may have 
arisen from the lack or want of evidence." 
(Citing case.5) 

ASSIGNMENT OF ERROR AND REASON FOR 
REVERSAL No. 22 IN COURT BELOW 

This instruction, it is contended by this defend-
ant, is fallacious on the same ground as is urged in 
the second argument of the previous assignment, 
that is, the court restricts the jury in determining 
the guilt of the defendant, to the evidence "that has 
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been offered and allowed by the court as legal evi-
dence" and again "the evidence that is in the case." 
This instruction on the part of the court is merely 
a continuation of the thought in the charge set out 
in assignn1ent 21, and therefore may be looked upon 
as a qualification of that first instruction as pointed 
cut. The jury for the second time is told •that they 
have the right to consider 1nerely that which has 
been offered and allowed by the court as legal evi-
dence, and also that evidence in the case. This man-
ifestly is erroneous. See State v. Andrews, supra. 

"Under these circumstances, the instruc-
tion that a reasonable doubt must be one 

· founded, upon s:on1e evidence that was pre-
sented in the case was •erroneous as it ex-
cluded all reasonable doubt that may have 
arisen from the lack or want of evidence." 

The vice of this charge becomes more apparent 
even when read in connection with the rest of the 
charge, for in the case of State , v. Andrews, supra, 
the court instructed properly on the question of rea-
sonable doubt when the Court added to its instruc-
tion that part which is almost identical with that 
portion of the charge alleged as error in this assign-
ment, the reviewing courts held that there was 1nan-
ifest and prejudical error, which required a reversal. 
The defendant was deprived of the consideration by 
the jury of matters lacking in the evidence which 
may have given rise to a reas :onable doubt which 
necessarily follows the presumption of innocence 
in the minds of the: jury and therefore for this rea-
son, the error was such as requires a reversal of 
the conviction. 

There is another serious error 1n this portion of 
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th e charge of the jury, na1nely, the court allowed 
the jury to draw such inferences that they saw fit 
fr om the evidence that is in the case. Here again, 
the court having first limited the jury in a conside r-
ation as to what evidence they 1nay consider, and as 
to where they miay draw their inferences from, turns 
and <Yives them free reins to do with that evidence 
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as they saw fit, namely, to draw any inferences that 
t hey saw fit to draw from the limited scope of vision 
as has already been pointed out. 

Vi/e must not forget that this case depended 
wholly upon circumstantial evidence-admitted so 
by the court and for the purpose of argument ad-
mitted to be s-o by this defendant. Just what con-
sideration the jury may give to this type of evidence 
is ennunciated in 2 Wharton's Criminal Evidence, 
10th Ed. Sec. 871 on page 1632. 

"Circumstantial evidence is more clearly 
defined from its resulits than by a definition 
of the phrase itself. It is that evidence that 
tends to prove the facts in issue, by proof to 
the facts or circum stances tha •t, according to 
the common experience of mankind, usually 
attend the facts in issue, affording basis for 
a r easonabl e inf erenc e by the court on the 
jury that the facts actually occur." 

See also 2 Wharton's Criminal Evidence, 10th Ed. 
Sec. 87 4, on page 1636. 

"Hence, where circumstantial evidence 
consistent in reasoning from the minor facts 
to establish the main fact, the process. is 
fataly vicious, if the circumstances from 
which ·we seek to deduce the conclusions de-
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pend themselves upon conjecture. In a case 
depending upon circumstantial evidence the ' finding of one fact inconsistent with the guilt 

of the accused is such to create a reasonable 
doubt of his guilt." 

Coming back to the charge of 1the court, let us con-
sider just what this instruction left open for the 
jury to consider. The court allowed them to draw 
such inf erenccs they saw fit-unreasonable infer-
ences, groundless inferences ,illogical inferences; and 
to say the least, inferences based merely on con-
jecture. As to what is the correct charge had been 
considered in North Chicago Street Railroad Co. v. 
Rodert, 67 N. E. 812 on page 813. 

"Giving this meaning to the word 'think,' 
it is clear , the instruction restricts the in-
ferences to be drawn by the jury to such as 
'may be rightfully and recisonably inf erred 
from the evidence; that is, to such inferences 
as the jury, in view of the evidence, consider 
or believe rightfully and reasonably arise 
from the evidence. What inferences as to the 
truth of a fact affirmed are logically and rea-
sonably to bei drawn fr01n other facts which 
have been proven must be committed to the 
judgment of discretion of the jury. The law 
has no rule by which such inferences may 
be declared, but the jury must, by the ex-
ercise of the mental process commonly called 
'thinking,' or 'considering,' determine what 
inferences reasonably and rationally arise 
fro1n facts and circumstances which have 
been proven." 

In this case objection was made to the use of the 
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~.rord 'think' but the court held that where the in-
struction enuncia 1ted the rule as to what inferences -
are proper, it was natural that the jury should de-
termine these inferences by the process of thinking, 
and ,therefore, the decision was affirmed. But in 
the following case, the court failed to properly in-
S'truct the jury as to what inferences they might 
draw from the facts in the case and the judgment of 
the lower court was reversed. 10 

State v. Hembrie, 103 Pacific 1008 on 1012. 
Chicago & Erie R. Co. v. Thomas 103 N. C. 
861 on 866 State v. Atkinson & Whitfiled, 93 
N. C. Rep. 516 on 523. 

People v. Adrogna, 124 N. Y. Supp. 68 U. 
S. v. Green, 220 Fed. 974 on 975. U. S. v. 
Wilson, 176 Fed. 806 on 810. 

In the case of Hobbs v. George W. Blanchard & 
Sons, Co., (N. H.) 70 Atl. Rep. page 702, on 1084, the 
court citing Cole v. Boardman, 63 N. H. 580, 581, 
4 Atl. 572, 575 says: 

"This would be an inference from an un-
authorized inference ·-one presumption rest-
ing on another that rests on nothing.' The 

20 

law of evidence requires an open, visible 
connection between the principle and evi- 30 
denciary facts and the deduction from them, 
and does nQlt permit a decision to be made on 
ground'less inferences." 

It is contended that by this instruction to the jury 
they were able to draw such inferences as were de-
nounced by the authorities and decision, namely, one 
presumption that rests upon another because they 
could draw any inference they saw fit. 
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The case last .cited was a civil case and when such 
an instruction is• found to be erroneous in a civil 
case, it surely is more harmful in a criminal case. 
In the case of State v. Lang, 87 N. J. Law, 508, 94 
Atl. 631 our Court of Errors and Appeals says: 

"In Hubner, Admr. v. Erie R. R. Co. 68 
N. J. Law 468, 53 Atl. 545, where the court 
instructed the jury as requested upon a cer-
tain question be so modified that request by 
another instruction as to likely mislead 1the 
jury and thereby harm the defendant, a new 
trial was granted. This iuas ci civil suit. The 
rule applied with equal, if not with greater 
l'iberality, in a criminal court." 

Having thus left the jury's mind in such a state 
where i.hey could only consider certain matters and 
then to which of those matters as they saw fit, 
surely there was no room left for ·the operation of 
the doctrine of reasonable doubt, but permitted the 
ju ry, upon a review of the evidence, without con-
r.;idering the question of reasonable doubt or without 
considering the presumption of innocence, free to 
draw any inferences whatsoever and if upon such a 
ccnsideration they thought the defendant guilty, to 
convict him. Surely such an instruction is not in 
consonance with the well founded doctrines of law 

' as laid down in our own courts, but on the other 
hand fall directly into that category which 1s re-
p2atedly denounced as erroneous and vicious. 

ASSIGNMENT OF ERROR AND REASON FOR 
REVERSAL No. 23 IN COURT BELOW 

The error urged in this instruction to the · jury is 
that the court erroneously confined the issue · in the 
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minds of the jury to certain events, viz: 

"Therefore, you have a right to consider 
noit merely the question of the moment, that 
is, the question as to what transpired at one 
o'clock or a quarter of one, but you have a 
right to consider what happened from the 
time the letters were first received." 

H is contended that this instruction is analogous 
t o that in the case of State v. Tischler, 119 Atl. 372 
affirmed in 119 Atl. 197. In charging the jury, the 
court used this language : 

" 'If you believe the states' witnesses, the 
crime of assaul't and battery with intent to 
ab'use is abundantly made out. On the other 
hand, · if you believe the defense, the defend-
ant is nof guilty. Who is telling the truth? 
Which is the more logical, the more probabl e 
story? That, after aB, is the real question, 
th e questfon which is pe.culiarly within your 
province.' 

"The effect of this language seems plainly 
to make the logical and probable character of 
the stor:y told by one or the other of the 
parties concerned ithe test of a verdict of 
guilt or innoncence. But there are other 
considerations besides mere logic and prob-
ability which may legitimately influence the 
conclusion of a jury, notably, for example, 
the appearance and demeanor of the wit-
nesses and the manner in which they tes 1tify. 
The credibility of the witnesses and the ver-
dict of the jury should not be depended ex-
cluslively on rules of logic and estimate of 
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probability. The language used by the trial 
judge, in our estima 1tion, constituted harmful 
error, for which there must be a reversal." 

The question of the moment in this case was not 
what tran~pired subsequent to the time that Father 
D' Aquilla received the letters nor was the question 
of moment what transpired on February 1st on Con-
gress Street, although the jury must have gained 
the belief from this instruction that if Cortese par-
ticipated in anywise in the episode on February 1st, 
1925, he was unquestionably guilty. This charge of 
the court permitted no other belief or inference, al-
though the fact that Cortese was present on Febru-
ary 1st on Congress Street, could on his. explanation 
of the case be reconcilable with innocence. And even 
without an explanation ! on his part, woud be recon-
ci,lable with innocence on the theory that he might 
have learned of the sending of the letter subsequent 
to the time that it was actually sent and thereupon 
under the form of the indictment he could not be 
convicted. 

As to what is. considered the vital issue under the 
statute as. laid in t~is indictment is set forth by our 
Court of Errors and Appeals in the case of State v. 
Venzio, 84 Law, 418, 87 Atl. 126. 

"The first five assignments of error chal-
lenged different portions of the charge of the 
court to the jury. The first is that the court 
charged as follows. 'The main question is 
was that letter written by the defendant?' 
and the point made is that under the statute 
the question is, not who wrote 1the letter, but 
who sent or mailed the letter. But a reading 
of the whole charge shows that the jury was 
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instructed that the mailing was an essell'tial 
part of the offense. The case disclosed that 
the defendant denier, the writing of the let-
ter, and testified that it was written by an-
otherr person, so, of course, it was a principal 
question for the jury to decide wheth er th e 
defendant did write the lett er." 

For this reason it is respectfully submitted to the 
court that there was harmful error, prejudicial to 
the defendant and therefore the judgment of the 
lower court should be reversed. 

CONCLUSION POINT III. 

In Conclusion, it might not be amiss to add in 
r efutation of any argument that may be raised on 
the ground that the errors were cured. It is evident 
that each of the instructions alleged as error are 
nothing more than a qualification of the general 
rule. Nowhere in the court's charge is there any 
exposition of any general rule except that in which 
the court charges and defines "reasonable doubt." 

Manifestly, the errors pointed out in each assign-
ment makes it impossible for one to offset the prej-
udice in the other. The charge as to reasonable 
doubt does not cure them. See Sta 1te v Andrews 
supra 

These are not merely sentences extracted at ran-
dom but full coherent portions of the charge, read 
together. And even, if they may be looked upon as 
mere sentences, it is contended they were harmful. 

State v. Lang, supra. 
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"Certainly, when sentences ,, that is to say 
parts of a charge, are erroneous and no pro-
per qualification of them is to be found in 
-the context or in the entire charge, 1then 
there is error; Cind this is so when, Cis in this 
case, the part of the charge pointed out as 
erroneous is, in and of itself, a particular 
qiialification and li1nitation of langua.ge 
w hich, 1-,oithout such qualification and liniita-
tion, is unobjectionable." 

If the court should find itself constrained to dis-
agree that the alleged erroneous instructions were 
qualifications, then this defendant . urges the rule 
laid down in the case of State v. Parks, 115 Atl. 
395, as governing: 

"It is suggested for the state that other 
parts of the charge should be considered as 
curing any such error as we have jusit dis-
cussed. But at the best this would merely 
make a case of contradictory instruction; 
and, unless the erroneous instruction is with-
drawn, the error is noit cured.'' Burnett v. 
State, 60 N. J. Law, 255, 37 Atl. 622 ;: State 
v. Tapack, 78 N. J. Law 208, 211, 72 Atl. 
962; Metropolitan Co. v. Brazos, 81 N. J. 
Law, 649, 654, 80 Atl. 552; State v. Clayton 
83 N. J. Law, 673, 675, 676, 85 Atl. 173 State 
v. Diamond 84 N. J. Law 17, 86, Atl. 57; 
Sta 1te v. Mausert, 85 N. J. Law, 498, 501, 89 
Atl. 1011; Collins v. Central R. R. Co., 90 N. 
J. Law, 593, 101 Atl. 287." 

POINT IV 

The following assignments and reasons for re-
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versal are addressed to errors of the Trial Court in 
the admission and rejection of the evidence. 

ASSIGNl\'IENT 5-REASON 5 IN COURT BELO\V 

The testimony with respect to this assignment 
and reason is found on page · 71. 

If Rizzo were called as a witness f·or the State, 
?e would be unable to· testify as to Falzano's con-
vers ation with Cortese over the telephone, because 
he derived his information of that conversation from 
Fa lzano and therefiore it would be hearsay. 

It is . therefore difficult to perceive how Guiliano 
can testify to what Rizzo told him of, a hearsay con-
vers ation w)hich Falzano had with Rizzo. 

10 

The Court ,erred in permitting this evidence which 20 
was harmful to the defendant in his defense on the 
mer its. 

ASSIGNMENTS 8 AND 9-REASON 8 AND 9 
IN COURT BELOW 

These assigmnents and reasons are argued to-
geth er. 

Assignment 8 tended to prove that bullet had 30 
been extracted from the body of Berardi. 

The evidence in assignment 9 was ·with respect to 
the death of Falzano. This · evidence in no wise 
tende d to corroborate any matter pertinent to the 
issu e. It was wholly collateral in its operation, had 
no materiality to the issue and its only effect was 
to bring before the jury the gruesome details of the 
death of Falzano and injuries sustained by Berardi 
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and prejudiced the minds of the jury against this 
defendant because the witness, Berardi, had been 
seriously wounded and Falzano had suffered death. 
It was not offered fo:r any other purpose. It is con-
tended that the Court erred in permitting the State 
to introduce these matters into evidence which error 
was prejudicial and harmful to the defendant in his 
defense on the merits. 

ASSIGNMEN'rS 13 AND 14 IN COURT BELOW 

Testimony with respect to these assignments 1s 
found on pages 118, 119, 120, 121 and 122. 

The witness had not in his direct testimony tes-
tified to any such conversation. The question im-
plies that such a conversation did take place. Jrt is 
not a proper foundation for a contradiction because 

20 the only way there could be a contradiction, is by 
proving that the conversati :on took place, either by 
Cortese, or by a person who heard it. No person 
alleged to be present overhearing this conversation 
was mentioned in the question. The prose .cutor on 
page 121 said : 

30 
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Mr. D' Aloia: "I am prepared to state Cor-
tese said it, but I am prepared to co;tradict 
this witness." 

The obvious intent of the Prosecutor was to get 
the conversation before the jury as if it had actually 
taken place. It is contended that the court erred 
in permitting the question. 
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ASSIGNMENTS 15 AND 16-REASON 14 AND 16 
IN COURT BELOW 

Assignments and Reasons 15 and 16 are argued 
together. The testimony respecting these assign-
ment is f,ound on pages 122 and 123 of the case. 

It will be noted by a reading of the testilnony that 
the witness had not answered the prevfous question. 10 
Thereupon the prosecutor in order to impeach the 
witness, asked him whether he had not told a third 
person not in the presence of accused, that Cortese 
had such a conversation with him. The prosecutor 
had previously admitted he was in no position to 
prove such a conversation did take place. The wit-
ness had neither affirmed or denied that such a con-
versation did take place. The question was there-
for wholly irrelevant and tended only to bring prej-
udicial matter before the jury. The Court erred in 20 
permitting the question, which prejudiced the de-
fendant in his defense on the merits. 

ASSIGNMENT 19-REASON 19 
IN COURT BELOW 

The testimony with respect to this assignment is 
found on page 182. The objection was made timely. 
Apparently the answer came so promptly that no 
opportunity for objection was aff10rded. The ques- 30 
tion is palpably prejudicial and while the answer 
was "no sir" the question itself contains a direct 
charge of a fact which has no basis in the evidence. 
The prosecutor apparently did not intend to produce 
any evidence tending to prove that it was a fact. 

In Wharton's Criminal Evidence, Vol. 1, 10th Edi-
tion on page 57: 

' 
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"While the law regards as relevant all facts 
touching the credibility of the accusee, or 
that can aid a jury to determine the weight 
of testimony; and while the question of 
relevancy must rest largely in the discretion 
of the trial judge, to be exercised by him with 
regard to the particular facts of each case, 
there is a marked distinction drawn between 
such facts and those sought to be brought 
out that merely tend to degrade the accused, 
or, by innuendo, to place irrelevant testimony 
before the jury. , Such question, 'Is it not 
true that yo·u have served a term in the 
penitentiary?' or 'Have y:ou not _been arrested 
for felony?' -Where not propounded in O'Ood . b 

faith, or asked concerning facts that in them-
selves are irrelevant, constitute reversible 
error, entitling the accused to a new trial. 
And this is true, even though{ such questions 
are objected to at the time on the ground of 
'irrelevancy, and the answer excluded by the 
court. The reason is, the irrelevant facts 
have been p!,aced before the jury by innuendo, 
the, sinister influence remains, nor is it de-
stroyed by the exclusion. It rationally fol-
lows therefore, that the jury has been prej-
udiced against the accused, as fully as though 
the irrelevant facts themselves had been ad-
mitted, and nothing that the court can say 
entirely obliterates the effect." Citing Leo 
v. State, 63 Neb. 723, 89 N. W. 303. State 
vs. Fournier, 108 Minn. 402, 403, People v. 
Wells, 100 Cal. 439, 34 Pac. 1078. 

The state offered no evidence in rebuttal. This 
was a very harmful accusation. It imput~s to Cor-
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tese a desire to suppress evidence, to conceal facts. 
Fr9m these act, inferences of guil't may legally be 
drawn. There was however no testimony offered 
to substantiate the accusation made. It is contended 
that the question was improper and was harmful to 
the defendant in his defense on the merits. 

For the divers errors herein urged it is respect-
fully submitted that the judgment of the Supreme 10 
Court be reversed and a - new trial ordered. 

HAROLD SIMANDL, 

Of Counsel with 
P laint?:ff-in-Error. 
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New Jersey Court of Errors & Appeals 

\ Case No. 52 

STATE vs. CORTESE, No. 53-0CTOBER TERM 

ERRATA IN BRIEF OF PLAINTIFF-IN-ERROR. 

Page 22 of br~ef commencing with line 19 should 
read: 

He took certain statements from Rizzo which 
the Court permit'ted him to testify to, over objec-
tion with the understanding that the Court would 
instruct the jury, "that the statements concerning 
Cortese by Rizzo as given by this witness are not 
binding upon Cortese." 
(See case 71-72) 

It is contended that these statements were not 
made in the presence of the defendant, and therefore 
are not evidence against this defendant. 

Page 31 of brief, commencing with line 37 should 
read: 

An that their failure to perform their legal duty 
was occasioned by passion and prejudice aroused 
and engendered by the tragic occurrences ref erred 
to herein. 

vesLeu HI su<.;n JJre~u1:tny UJJ'lCer. 
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New Jersey Court of Errors & Appeals 

STATE OP NEW JERSEY, 

Defendant-in-Error 

vs. 

Case No. 52 
October Term 

On Indictment for 
Concealed Weapons. 

MICHAEL CORTESE, \ REPL y BRIEF FOR 

PlCiintiff-in-Erro1·. ) PLAINTIFF-IN-ERROR. 

Point I 

The first proposi'tion not argued in the main brief 
of plaintiff-in-error is the contention of the State 
that the provisions of Act of 1922 contemplated the 
issuance of the permit, solely by the Chief of Police, 
if there be one in the municipality in which the ap-
plicant resides. This contention is unsound. The 
act distinctly authorizes a permit from the Chief 
of Police or the Mayor or the Judge of the Court of 
Conimon PleCis of the County, and provides 1that 
where there is no Chief of Police thereby clearly 
indicating small municipalities, the Mayor "or other 
presiding officer" of the governing body of such 
municipality is given authority to issue permits. 
At no other place in 1the text are the words "or other 
presiding officer" used, except with reference to 
municipalities having no Chief of Police. 

By this language, the Legislature intended to pro-
vide for these smaller municipalities which had 
"Borough Presidents,'' "Council Chairman" etc., but 
no Chief of Police or Mayor, and ithe power to issue 
a permit was by these provisions intended to be 
vested in such presiding officer. 
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POINT II 

In the brief of the State, Section 37, C. J. 214 is 
quoted as authority for the 1proposition, thait where 
there is a repeal of the Statute, all protection given 
by a license although yet unexpired is generally re-
voked by the law which authorized its grant. The 
grant was authorized under the Cr.imes Act which 
was not repealed. 

There is a Statute in this state however, which 
provides for the effect of repeal on rights accrued, 
pending actions eitc. 4 Comp. Statute pg. 4971, Sec-
tion 3. 

"The repeal of any statutory provision by 
this act, or by any act of the legislature 
heretofore or hereafter passed, shall not af-
fect or impair any act done or right of limi 1ta-
tion vested or accrued, or any proceeding, 
suit or prose~ution had or commenced, shall 
rernain in full force and effect to all intents 
and purposes as if such statutory provision 
so repealed had remained in force, except 
thart where the course of practice or pro-
cedure for the enforcement of a right, or 
the prosecution of a suit shall be changed, 
actions now pending, or hereafter com-
menced, shall be conducted as near as ,may be 
in accordance with such altered practice or 
procedure.'' 

This statute . by i1ts. terms clearly 'indicates that a 
lic.ense granted under the Statute of 1922 was not 
impaired by the subsequent legislation. The State 
having granted the defendan 1t immunity under the 
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provisions of the Act of 1922; clear and positive 
terms withdrawing this grant should appear in the 
Act of 1924 before it can be said that the Legislature 
(in 1the face of the statute quoted herein) intended 
to impair or effect the grant of immunity extended 
the defendant under the 1922 Act. 

Respectfully submitted, 

HAROLD SIMANDL, 
Counsel for Plaintiff-in-Error. 
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New Jersey Court of Errors and A.ppeals 

STATE OF NEW JERSEY, 

Defendant-in-Error, 

vs. 

1fICHAEL CORTESE, 

Plaintiff--in-Error. 

On Error. 

THREAT-
ENING 
LETTERS. 

BRIEF FOR THE STATE. 

Nfichael Cortese, Frank Amistardi and Frank 
Rizzo vvere ,convicted in the Essex Sessions on 
an indictment charging, first, tha't on January 
27, 1925, they did knowingly send to Reverend 
Ernest D 'Aquilla a letter demanding $10,000 and 
threatening to kill him. The second count was the 
same as the first except that the date laid was 
January 30, 1925. 

The indictment was drawn under Section 39 of 
the Criminal Procedure Act. 

Cortese sued out a writ of error and the Su-
preme Court affirm,ed the conviction. I{e now 
seeks a review in this Court. 

I. 
The weight of the evidence and the motion to 

direct an acquittal. 

Specification No. 35 and Assignment No. 12. 

The fact that Father D 'Aquilla received two 
letters postmarked the days mentioned in the in-
dictment, was not seriously questioned. They 
were written in broken English and demanded 
vvith dire threats, $10,000. The first letter named 
as the place vi·here he should bring the money, the 
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school at the corner of Lafayette street at 3 A. M. 
the next Sunday-February 1st. The second 
specified the corner of Prospect street at 1 A. M. 
(Exhibits S. 12-1 and S. 12-2.) Photostatic copies 
appear in the supplement to the State of Case. 

Lafayette street runs east and west and Pros-
pect and Congress streets run north and south, 
one block a part. The school is on the north side 
of Lafayette street and occupies the entire block 
from Congress on the east to Prospect street on 
the ·west. 

The State did not attempt to prove that any 
of the defendants personally wrote the letters or 
mailed them but relied on circu1nstantial evi-
dence to establish that the defendants caused the 
letters to be sent or were partners with persons 
unknovvn in the enterprise. As the offense 
charged was not a felony, all criminally concerned 
in it ·were principals. 

Father D 'Aquilla prorr1ptly turned the letters 
over to the police and pursuant to an arrange-
n1ent made with them, prepared a package con• 
taining a few dqllar bills and much paper cut to 
the size of bills, to be deposited at the school. 
This he gave to his assistant, Father Fserrazza 
( Case, pp. 18 and 19). A taxicab was called and at 
one o'clock Sunday morning Fserrazza got in it, 
drove to the school and laid the package on the 
sidewalk. The priest re-entered the taxi and 
drove back to the rectory ( Case, pp. 23 and 24). 

Meantime Detectives Humbert Berardi, Victor 
Tortoriello and James Fletcher were hidden 
about the school. In the rear of the school, that 
is, north of it, are vacant lots running from Con-
gress street to Prospect. Berardi was in an 
alleyway at 96 Congress street, opposite these 
vacant lots (Case, p. 30, 1. 10). At 1 :06 A. M. 
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be saw three men coming south on Prospect 
street. They stopped opposite the vacant lots 
and one of them who was found later to be 
Salvatore Falzano, left the other two. 

'' He started down east along the wall 
(that is, of the school) in a creeping-like 
manner, creeping up against the wall. At 
the same time, the other two men proceeded 
in the same direction but breaking away 
from the building and going out into the 
lots. They were walking at a distance of 
about three or four feet apart'' ( Case, p. 
31, 1. 35). 

When Falanzo reached the northeast corner 
of the school, he turned south on Congress street 
as far as the entrance to the school, ,vhere he 
picked up the package left by Father Fserrazza. 
At that moment, Detective Berardi dashed out 
into the lots and ordered the two men there to 
hold up their hands, ( Case, p. 32). He seized one 
man-the defendant Rizzo-and the other man 
broke away and ran north on Congress street. 
As the detective got to the sidewalk with Rizzo, 
he met Falzano coming north on Congress street 
with the package under his left arm. Berardi 
commanded '' Put your hands up, I am a police 
officer.'' Falzano then shot at Berardi, wound-
ing him, and Berardi returned the fire. Falzano 
dropped the package and ran out in the street, 
where he fell (Case, p. 33). Falzano's wound 
proved n1ortal. 

Rizz.o n1eanwhile tried unsuccessfully to break 
away ( Case, p. 34). When he was searched later, 
an auton1atic pistol was found on hin1. 

Tortoriello and Fletcher were watching from 
the firehouse at the southwest corner of La-
fayette and Congress streets. When they saw 
Berardi run across the street, they rushed out 
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of the firehouse ( Case, pp. 42 and 43). Tor-
toriello reached Falzano lying on the pavement 
and asked what he was doing there and the 
latter replied, 

'' I came here to get $10,000 with Cortese'' 
( Case, p. 53, 1. 10). 

The Court ordered the jury to disregard this 
evidence so far as it affected Cortese. 

The police immediately-about 3 A. lVL, went 
to Cortese 's house and found him dressed in his 
trousers, shirt and socks, but without hat or 
coat ( Case, p. 53, 1. 38). 

In answer to questions by County Detective 
Joseph Giuliano who arrived after the shooting 
and went with the other officers to Cortese 's 
house, Cortese denied that he had been out of 
the house that night or that he had been any-
where near the Lafayette street school or that 
he ln1ev,T of any shooting at the school. A few 
minutes later, as a result of information received 
from l\!Irs. Cortese, Detective Giuliano asked Cor-
tese, '' Where are the blackhand letters you re-
ceived~'' He replied, '' I have them in my 
pocket'' and handed two letters to the detective 
( Case, p. 64, Exhibits S. 11-1 and S. 11-2). They 
.. were addressed to Cortese, and were to the same 
effect as the D 'Aquilla letters and the envelopes 
were postmarked the same dates but the place 
mentioned in the first Cortese letter was the 
Centr al Railroad Station between Lafayette and 
Broad street, and the second letter named one 
o'clock at the corner of Prospect street. 

Giuliano again asked Cortese what he knew 
about the shooting at the school and he again 
replied that he knew nothing about it ( Case, p. 
65, 1. 30). He was then taken to Police Head-
quarters where about 4 A. M., he made a state-
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ment vYhich wa s taken do,vn in ·writing (Exhibit 
S. 13). This statement was as follows: 

"Wednesday, January 28th I received a 
Black Hand letter and Saturday, January 
31st I received another Black Hand letter 
stating that I had to bring $10,000 at Pros-
pect street at one o'clock. I did not go to 
the police with the two letters because I 
wanted to go and see myself who these 
people were, and then I would go to the 
police. Yesterday Saturday night about 10 
P. M. Salvatore Falzone and another man 
came to my store. A few minutes later I 
talked to Salvatore Falzone alone and told 
him, look at these letters that I have re-
ceived I would like to go to Officer Capo-
danno. He Salvatore dont read I then told 
him that the Black hand wants me to go this 
night to Prospect Street with $10,000. S. 
Falzone replied, ''Wait a ·while to-night I will 
go and see if I recognize any of them and 
then we will go to the police.'' About 1 
o'clock Sunday morning February 1st S. 
Falzone said '' I will go now with my friend, 
dont you go out because they know you.'' 
Then S. Falzone and his friend went out 
and I remained in the store. 

'' Short time later I went out, at that time 
I had my revolver in a holster on my person 
because I was afraid. I walked and reached 
the corner of Prospect Street and Ferry I 
looked up Prospect Street towards the school 
but did not see anyone. I then came back, 
when I reached near my house I heard shoot-
ing, at least five or six revolver shots. I 
then went upstairs, put my revolver in the 
bureau dravver and went to bed. Later the 
police came and took me to Po]ice I-Iead-
quarters, and made this voluntary statement. 

'' The person that I saw at IIcadquarteL, 
is the man who was ,vith Falzone this morn-
ing" (Exhibit S. 13). 

All the clefenc1m1i s teshficd in tlicir own be-
half. Cortese 's evic1enee was substantially tlrn 
same as his written statement. Rizzo tc stifiecl 
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that he was at Cortese 's saloon about 12 :30 A. M. 
with Falzone and Amistardi ( Case, p. 104) ; that 
Cortese gave an envelope to Falzano who handed 
it to Amistardi and that Amistardi first and 
then Falzano left. A few minutes later, Cortese 
gave Rizzo a pistol, saying, "You take this and 
put it in your pocket and a block away from here 
you give it to me.'' Rizzo and Cortese then 
:walked over to the school house ( Case, p. 105). 
He sa ·w Amistardi on the corner and Falzano 
,vatching him. Rizzo then said to Cortese, '' Take 
your gun, I want to go away.'' 

'' Then after then, I saw a man coming out 
and he said to me 'Hands up> and I raised 
my hands'' ( Case, p. 106). 

On cross examination, he was c-onfronted ·with 
a statement which he had made to the police and 
admitted the truth of it, and especially that ·when 
they reached the school Cortese said to hin1, 

'' Go around the corner and there will be a 
man there who will give you something. Get 
it and give it to me and I will take care of 
it_. ,x, • * * If he shoots you, you shoot 
him with your revolver" (Case, p.129, 128). 

That someone con1mitted the crime charged in 
the indictment, ,;ras undisputed. The only ques-
tion before the jury was whether the defendants 
were the guilty parties. The jury could properly 
infer from the evidence that the three men who 
arrived at the scene · were the guilty ones. The 
manner of their approach-in skirmish forma-
tion-their readiness to shoot, the picking up of 
the package by Falzano, all indicated guilt. 

The jury could also properly infer that Cortese 
was one of the three men-from his denial, when 
first questioned, that he had · been out of the 
house that night, and his subsequent admission 
that he had gone part of the ·way to the school. 
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It was a question for the jury whether Cor-
tese 's explanation was believable. They might 
readily find that he had mailed to himself the 
threatening letters which he produced, merely 
as an ''alibi.'' If Cortese was, in fact, being 
blackmailed, ·why did he not notify the police and 
why were he and his colleagues so ready to give 
battle? If they had merely desired to find out 
who were the blackmailers, they could have con-
cealed themselves near the school without run-
ning any risk. 

Lastly, if Cortese 's statement to the police had 
been true, Falzano would not have been on the 
lookout for the package of money which the 
priest had just left at the school. 

The motion to direct a verdict was properly 
denied. 

When to the evidence adduced by the State, is 
added Rizzo 's testimony, the case against Cor-
tese becomes most convincing. The verdict was 
supported by the evidence. 

II. 

Rulings on Evidence. 

Assign1nents Nos 1, 2 and 10. 

These assignments relate to the overruling by 
the Court of objections to two questions asked 
Father D'Aquilla by the Prosecutor (Case, p. 19, 
1. 40 and p. 20, 1. 1) and the denial of a motion at 
the close of the State's case to strike out the testi-
mony of the witnesses Tortoriello, Berardi and 
Fletcher ( Case, p. 86, 1. 39). The only ground 
urged in support of these assignments is that 
there was no evidence connecting Cortese with 
the offense charged in the indictment. If this is 
the fact, then clearly the verdict was against the 
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·weight of the evidence, a matter which has al-
ready been considered. 

Assign1nent No. 5. 

The State called to the stand County De-
tective Joseph Giuliano to testify to admissions 
made by the defendant Rizzo. :Mr. Giuliano's 
testimony was, in part, as follows: 

"Q What did he sayf A He said that 
in the morning he was downstairs in the 
cellar sawing wood with Falzano. 

Q On the morning of Saturdayf A Sat-
urday morning, January 31st, and while he 
was there Falzano had been home there and 
someone wanted Falzano on the telephone; 
that Falzano went to the telephone and re-
turned and said 'Cortese called me up and 
he wants to see me.' They later both went 
dovvn-" ( Case, p. 71, 1. 15). 

Cortese 's counsel then objected 011 the P-round 
that this evidence was hearsay as to Cortese. 
The Court properly overruled this objection, say-
ing: 

'' The reference to Cortese by this witness 
is not binding on him but I cannot exclude 
the conversation between this witness and 
Rizzo for that reason, but the jury will be 
instructed that the statement concerning 
Cortese by Rizzo as given by this witness, is 
not binding on Cortese.'' 

Furthermore, the Court charged at the request 
of Cortese 's counsel: 

'' That the jury must not take into con-
sideration any evidence offered during the 
trial which the Court stated, when such testi-
mony was introduced, was not binding on 
Cortese" ( Case, p. 199, 1. 32). 
There ,yas no error in this regard. 
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Assignment No. 6. 

This assignment brings up for review the 
action of the trial court in admitting in evidence 
over the objection of defendants, a revolver 
( Case, p. 76, 1. 20 to p. 77, 1. 15 ). 

The only ground for the objection was that 
the revolver had been illegally seized. rrhis 
ground ,vas insufficient. State v. NI erra, 137 Atl. 
575. 

Assignments Nos. 13, 14, 15 and 16. 

These assignments all relate to the cross ex-
amination of the defendant Rizzo. Three of the 
questions ,vere not answered and hence the de-
fendant was not harmed by the ruling of the 
Court ( Case, p. 118, 1. 27, to p. 119, 1. 21; p. 120, 
1. 31 to p. 122, 1. 26 and p. 123, 11. 15 to 20). 

Assignment No. 15 brings up the following 
testimony: 

"Q Now, didn't you make that statement 
on the sixth of March t Didn't you tell Mr. 
Giuliano up at the jail that this defendant 
Cortese said to you on this morning of Feb-
ruary 1st, when you two were in the middle 
of those lots and you had met Falzano and 
Falzano was crawling along the wall~ (Ob-
jection made and overruled.) A I didn't 
say it" ( Case, p. 122, 1. 30 to p. 123, 1. 12). 

This question apparently related to the pre-
vious question in which Rizzo had been asked if 
Cortese had not said to him, ''You go to the 
corner and you are going to get a package and 
give that to me and I ·will take care of it" (Ca se, 
p. 120, 1. 32). 

Rizzo had testified 011 direct examination that 
just before leaving the saloon, Cortese had given 
him a revolver and had tolcl him tu put it in his 
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pocket and to return it to Cortese when they had 
gone one block; that they then started and got 
as far as the school when Rizzo became frightened 
and said to Cortese, '' Take your gun, I have 
got tro go away.'' Then Officer Berardi came up 
and arrested him. 

This direct examination certainly opened the 
door to cross examination on this conversation 
with Cortese (Case, pp. 105 and 106). 

That the Prosecutor had ample reason to ask 
these questions is apparent from the written 
statement of Rizzo which was put in evidence as 
Exhibit S. 14, wherein he stated that Cortese said 
to him, 

''You stop on the corner of the school be-
cause there is a man coming there with some-
thing and you take it and then give it to 
me and I will take care of you after'' ( Ex-
hi bi ts, p. 10). 

On further cross examination by the Prose-
cutor, Rizzo admitted the truth of the above 
statement ( Case, p. 129, 11. 18 to 35) and on ex-
amination by Cortese 's counsel, Rizzo still main-
tained that it was true (Case, p. 133). 

The cross examination of Rizzo by the Prose-
cutor was proper. 

III. 
The Charge. 

Assignments Nos. 21, 22 and 23. 

''Your du.ty, if the circumstances are 
drawn from the evidence before you and you 
are satisfied beyond a reasonable doubt as 
to the guilt of these defendants or any of 
them, is to convict. Yoii may convict on cir-
cumstances'' ( Case, p. 195, 1. 13). * * * 
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"You have a right to consider everything 
that has been offered and allowed by the 
Court as legal evideniee. You have a right 
to draw such inf eren .ces as you see fit from 
the evidence that is in the case. 

'' The basis for admitting testimony seem-
ingly collateral to the occurrence as of that 
time-I am speaking as of at that time-is 
not of itself conclusive, but it is permitted 
on the basis that it might aid you in deter-
mining the issue as raised under this indict-
ment. Therefore, you have a right to con-
sider, not merely the question of the moment, 
that is, the qu.estion as to wha.t transpired 
at one o'clock or a quarter of one, but you 
have a right to consider what hapvpened from 
the time the letters were first re.ceived. Y 01-t 

ha,ve a right to consider conversations be-
tween these parties touching u,pon the con-
cert of action, if there were one, later a~ 
the Congress street or Lafayette street 
school" (Case, p. 195, 1. 28 to p. 196, 1. 13). 

Error is assigned on the portions of the charge 
italicized above. 

Counse l for the defendants apparently does 
not contend that the charge is erroneous but 
rather that the Court should have amplified its 
instructions. Counsel concedes that a jury may 
base their verdict on circumstantial evidence but 
urges that the Court having informed the jury 
that this ,vas their right, should have gone fur-
ther and instructed them that if the circum-
stances could be reconciled "\\'ith the innocence of 
the defendants, the jury should so reconcile them. 
Likewise, counsel admits that the jury should 
consider all the evidence but he says that the 
Court, when so instructing them, should have 
added that they might also consider the weak-
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nesses of the State's case, that is, the faih~re of 
the State to present stronger evidence. 

If defendant desired such additional instruc-
tions, he should have requested them, and having 
failed to do so, cannot complain that the Court's 
charge was not fuller. 

State v. Geltzeiler, 101 N. J. L. 415, 127 
Atl. 322, 128 Atl. 240. 

The judgment of the Supreme Court should 
be affirmed. 

JOSEPH L. SMITH, 
Prosecutor of the Pleas. 

J. 0. BIGELOW, 
Of Counsel. 

New 1Jersey ~upreme Qinurt 
EssEx CouNTY CouRT OF SPECIAL SEssroNs. 

STATE OF NEW JERSEY, 
Plaintiff, 

vs. 
MICHAEL CORTEZ, 

Def end,ant. 

WRIT OF ERROR. 

STATE OF NEW JERSEY 

CouNTY OF EssEx \ ss. 

The State of New l ersey to the Judges of the 
Court of Oyer and Terminer, constituting the 
Court of General Sessions in and for the County 
of Essex: Greetings : 

Because in the record and proceedings and also 
in the giving of judgment upon a certain indict -
ment in the name of the State of New Jersey 
against 1\1ichaol Cortez for carrying concealed 
weapons, heard and determined by our said Court 
of Oyer and Terminer, constituting the Court of 
Quarter Sessions in and for the County of Essex, 
manifest error hath intervened to the great dam -
age of the said 1'Iichael Cortez, as from his com-
plaint we have received information; we being 
willing in ;his behalf to correct the error in due1, 
manner, if any shall be, and that speedy justice be 
done to him, the said 1\1:ichael Cortez, do command 



2 

Writ of Error. 

you t'hat if •jttdgilien'.t t n-efeon be giVen, t11~ii 1hat 
you do distinct~y and openly send under your "Beal 
the record and proceedings aforesaid with all 
things touching the same, to ··our Supreme Court 
to be held at r11renton on the 25th day of Niay, 
Nineteen Hundred and 'l1wenty~f·i've,irid 'this writ 
that the recording and ~proceedings aforesaid be-
ing inspected, we may further cause to be done 
thereupon for correcting that error what of right 
and according to the 'laws ~a:iia customs of New 
Jersey, ought to be done. 

WITNESS, "\Villiam -S. -Gumm ere, Chief Justice 
of our Supreme Court, at Treriton, the fifth day 
of May, in the year Nineteen Hundred and 
'11wenty -five. 

EDW A.RD J. KELLEHER, 
Clerk. 

JOHN A. BERNHARD, 
Attorney. 

. Presented in open Court this 5th day of May, 
1925. 

ED'1VIN C. CAFFREY, 
-Judge. 
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REMITUTOR. 

STATE OF NEW JERSEY 
CouNTY OF EssEx ~ss. 

I, Edwin C. Caffrey, Judge of the Court of 
Quarter Sessions and Special Sessions, do hereby 
certify and return to the Supreme Court of 
tTudicature of the State of New Jersey, the Indict-
1nent waiver of Trial by a Jury, report of Prose-' . cutor and order of the Court and all other things 
touching and concerning the same together with 
the entire record of the proceedings had at the 
and the Judgment of the Court as by the Writ to 
me directed, I am Commanded. 

(L.S.) 

IN WITNESS WHEHEOF, I have here 
to set my hand and the official seal of the 
Court at Newark, New Jersey, this 
day of May, A. D. 1925 . 

,Judge of the Quarter Sessions 
and Special Sessions of the 
Court, Essex Co., N. J . 
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INDICTMENT. 

STATE OF NEW JERSEY 
CouNTY OF EssEx ss. 

BE 1'11 REMEMBERED, that at a Court of 
Oyer and ~I.1erminer, holden at Newark, in and for 
the County of Essex on the second Tuesday in De-
cember, in the year of our Lord, one thousand 
nine hundred and twenty-four, by the Honorable 
William S. Gummere, Chief Justice of the Su-
preme Court of Judicature, of the State of New 
Jersey, and holding the said Court of Oyer and 
Terminer, in and for the County of Essex, New 
Jersey, by the oath of John A. MacArthur; 
Charles T. l\t[oog, Richard Pfeiffer, George J. 
Zisch, Geo. V. Goehring, John C. I{rueger, James 
J.i1

• CoHins, Percy B. Menagh, Otto I{uhn, ·w allace 
Zeliff, Charles D. Brady, George Garrabrant, Ar-
thur A. Blaicher, John B. Wright, John L. Becker, 
11ichael J. Blessington, Walter M. Aikman, Jr., 
Platt Adams, James .A .. Whelan, Clarence P. Hurd, 
Robert Baunach, Frank Schwartzwalder, Milton 
0. Weingarten, good and lawful men of the said 
County of Essex, duly commissioned and then 
and there duly sworn and charged to enquire in 
behalf of the State of N e,v Jersey, in and for the 
said County of Essex, it is presented in manner 
and form following, to wit: 

Essex County, to wit: The Grand Jurors of thr 
State of New Jersey, for the County of Essex, 
upon their oath present that 1'1ichael Cortese on 
the first day of February, in the year of our Lord, 
one thousand nine hundred and twenty-five at the 
City of Newark, in the County of Essex aforesaid 
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Indictment. 

unlawfully Jicl carry a pistol in and about his per-
son, cont~·ary to the form of the statute in such 
case made and provided, and against the peace of 
this State, the government and dignity of the 
san1e. 

J. 0. BIGELOW, 
Prosecutor of the Pleas. 
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WAIVER. 

To John 0. Bigelow, 
Prosecutor of the Pleas in and for the County 

of Essex, and State of New Jersey; I, Niichael 
Corte~e lately charged by indictment (being No. 
5 April Term, 1925) with the offense of-said of-
fense being triable before the Court of Quarter 
Sessions in and for the County of Essex, hereby 
waive trial by jury, of and under the said indict-
ment, and request to be tried before the Court of 
Special Sessions in and for the County of Essex 
~n which county said indictment has been found: 
111 the manner and form provided by an Act en-
titled, '' A supplement to an Act entitled, 'An Act 
relating to courts having criminal jurisdiction and 
r~~ulating proceedings in criminal cases,' (Re-
v1s1on of one thousand eight hundred and ninety 
e~ght) approved June fourteenth, one thousand 
eight hundred and ninety-eight," and which sup-
p!ement was approved March twenty second, 
eighteen hundred and ninety nine. 

Dated April 23, 1925. 

(Signature) MICHELE CORTESE. 

To the Honorable Edwin C. Caffrey: 
Judges of the Court of Special Sessions of the 

County of Essex: 
Report is hereby made of the above request and 

application is made for the trial of Michael' Cor-
tese, the person making same, and according to 
the provisions of the act specified therein, unless 
you are of the opinion that the public interests 
will be benefited by denying said request. 

Yours respectfully, 
J. 0. BIGELOW, 

Prosecutor of the Pleas, 
County of Essex. 

f 

Essex County, 
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ORDER. 

I, Edviin C. Caffrey, a Judge of the Court of 
Special Sessions and a ,Judge of the Court of 
Quarter Sessions in and for said County of Essex, 
do not think the public interest ,vill be benefited 
by denying the foregoing request of :Michael 
Cortese and I hereby grant same, and the appli-
cation now n1ade on the above report of said re-
quest by the Prosecutor of the Pleas of said 
County for the immediate trial of :Michael Cor-
tese, the person who has made said request, and 
a Session of the Court of Special Sessions in and 
for the County of Essex to be held at the Court 
IIouse, in said County on Thursday the 23rd day 
of April, A. D. at ten o :clock in the forenoon, is 
hereby appointed to try said :Michael Cortese for 
the offense with which he is charged, under the 
said indictment, and the said indictment is ordered 
to be filed in the said Court of Special Sessions 
for that purpose. 

Let a capias issue for the said-and process for 
witness. Witness my hand, this 23rd day of April, 
A. D.1925. 

ED"\VIN C. CAFFREY, 
Judge of the Court of Special Sessions and 
Judge of the Court of Quarter Sessions in 
and for the County of Essex. 

On the fifth day of l\larch, A. D., Nineteen hun-
dred and twenty five, on which day the said In-
dictment was presented by the Grand Jury afore-
said, to the said Court of Oyer and Terminer, and 
the said Justice did then and there order the said 
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CASE. 

EssEx CouNTY CouRT OF SPECIAL SESSIONS 
Tuesday, April 28, 1925. 

N J \ On Accusation No. 28,788, STATE OF EW t. ERSEY I 
\ Apr. T., 1925, for 

vs. ( Carrying Concealed 
MICHAEL CORTESE. ) weapons. 

Before Hon. Edwin C. Caffrey, Judge. 

For the state appears J. Victor D 'Aloia, 
Assistant Prosecutor of the Pleas for Ex-
sex County. 

For the defendant appears Peter A. Cavic-
chia; John A. Bernhard, of 0vunsel. 

MR . .D'ALOIA. rrhe State reads into th<~ 
rec.ord the testimony given by Cortese on his 
trial. J\1r. Bernhard stipulates that this tes-
timon y was given as I read it and properly 
transcribed by the official stenographer at 
the trial of the ca.se of the State of New J er-
sey against Michael Cortese, Frank Rizzo and 
Frank Amistardi. The testimony to be read 
in is as follows: 

It is consented to that these questions indi-
cate that the defendant was in front of Ben-
telli 's garage on Prospect street. 

MR. BERNHARD. All right. 
MR. D'ALOlA. And that at that point he 

was asked-this happened in Cortese 's testi-
mony: ''Well, did you hear them''-mean-
ing shots-'' from that direction, yes or no 1 

l 
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Cas e. 

Answer: Yes, five or six shots.'' The next 
question: "And you had this thing with you 
( showing a revolver) 1'' The answer to that 
question is : ''Yes. '' 

r:.I~l-IE COURT. ~ There was this suppo sed to 
be1 

MR. D 'ALOIA. On Prospect street, in 
front of Bentelli 's garage. 

MR. BERNHARD. You said you would 
put in the permit. 

:MR. D 'ALOIA. You put in the permit; I 
have it in my files. 

MR. BERNHARD. All right. 

'' Ex. D2- HTC. 
No. 5415 PERMTT TO CARRY WEAPON 

APPLICATION having been made for per -
mission to carry a weapon in compliance with a 
supplement to an Act, entitled '' An Act for th e 
punishment of crimes (Revision of 1908), ap-
proved 1\1:arch 28th, 1912,'' 

PERMISSION IS HEREBY GRANTED to 
Michael Cortese Residing at 4 7 Ferry st., Newark, 
Essex County, N. J., to carry a revo1rver concealed 
about his person in any part of the State of New 
Jersey, for a period of one year, (unless sooner 
revok ed) for the purpose of protecting himself. 
Newark, N. J ....... 192. :·: Fred Briedenbach .. 

Mayor. 
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Case 

To be reeorded in the County Clerk's office 
within ten days after granting, otherwise it is of 
no effect. .B.,ee $1 :00 

John H. Scott 
Signature x :.Michaele Uortese. 

FINGER PRINTS 
Picture of 
Michael 
Cortese. 

R. Thumb R. Index R. Middle. 
[RHverse side of permit.] 

Part 3 Permit to carry weapon No. 530 

DEPARTMENT O:F1 PUBLIC SAFETY. 
The City of Newark, N. J. SS. 

Feb. 11, 1924. 
To all persons to whom these presents shall come, 

Greeting: 
Know ye that . . .. Michael Cortese ....... . 

(whose photo, finger prints 
and signature are here at-
tached) 

Of 47 Ferry st. Newark, NJ. 
having complied with all of the provisions and re• 
quirements set forth in an ordinance entitled '' An 
Ordinance . to License and Regulate the Purchase, 
Sale, Ownership and Carrying of Fire Arms, Dan• 
gerous and Deadly Weapons and Ammunition for 
Fire Arms.'' ( Adopted by the Board of Com• 
missioners of the City of Newark, N. J., February 
19, 1920), is hereby granted permission to have in 
his possession a revolver while in the City of New~ 
ark, N. J., during the period this permit is in 
force. 
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Case 

Weapon ...... Revolver Maker .... Spain 
No. 170517 Style BK open Calibre 32 New or 
second hand. 
This permit is given under my hand a.nd seal this 
11th day of Feb. 1924. 
A pp roved by Michael T. Long 

Chief of police. 
M. P. Duffy, 

License Commissioner 

Willi.am J. Brennan 
Director Department of Public Safety.'' 

S'TATE RESTS. 

~IIClIAEL CORTESE, defendant, sworn. 
DIRECT EXAMINATION by Mr. Bernhard. 

Q. When the police officers, Mr. Giuliano and 
others, came. to your house on the night of Febru• 
ary 1st, about midnight or shortly after, and 
found a revolver in the drawer in your house, you 
had a conversation with Mr. Guiliano about that 
revolver, did you not? ·A. No, sir. 

Q. Did you have a permit to carry a revolver? 
A. Sure. 

Q. 'l'here was a revolver here on the day of your 
trial, wasn't there? A. Yes. 

Q. And was this the permit you had to carry 
that revolver1 A. Yes, sure. 

Q. Did you know that the legislature had passed 
a law revoking that permit t 

MR. D'ALOIA. I object to that. 

THE COURT. I will allow it. 
A. No, sir. 
Q. Did you receive notice from the sheriff, or 

any other person, that your permit had been re-
voked 1 A. No, sir. 



14 15 

Case Case 

CROSS EXAMINATION by Mr. D'Aloia. 
Q. Well, you went out that night with the re-

volver, didn't you 1 A. Yes. 

~t:11-IE COURT. Where did you go 0
/ 

WITNESS. Prospect street. 

DEFENDANT RESTS. 

11R. D 'ALOIA. Well, with the exception 
of reading into the record the permit, as Mr. 
Bernhard requests, we rest. 

THE COUR 1T: Is that the revolver1 

:MR. D 'ALOIA. Yes, sir. It is offered in 
evidence, holster and all. 

[Marked Ex. SL] 

:MR. BERNHARD. I move now, just for 
the sake of the record, thatt the act under 
which Mr. Cortese carried this revolver per-
mitted him to carry it and that the supersed-
ing act to the original act under which the-
permit was given to Mr. Cortese to carry this 
revolver is unconstitutional. 

TI-IE COURT: You may have your ex-
ception. Defendants' counsel prays an ex~ 
ception to this ruling of the court. 

Exception allowed; let it be sealed, and it i · 
signed and sealed accordingly. 

Judge. 

NOTE :-THIS APPLIOATION MUS:T BE 
MADE IN DUPLICATE 

• 

Newark, N. J., February 5th, 1925. 
To the Chief of Police of the City pf Newark: 

I hereby make application for permission to 
carry a revolver concealed upon my person, pur-
suant to the provisions of Section 2 of Chapter 
1.37, Laws pf 1924, entitled '' A further supple-
ment to an act entitled, 'An act for the punish-
ment of crimes' (Revision of 1898), approved 
,June fourteenth, one thousand eight hundred and 
ninety-eight.'' 

The reason for such application for a permit is 
I am a director of the Caseta Loan Association 
and I carry large sums of money. 
Place and Date of Birth November 18th, 1882-
Italy. White 1 If not native born, give date and 
place of naturalization Hackensack, Bergen Co., 
N. J ., 1922. Occupation Wholesale butcher. Name 
and address of present employer 4 7 Ferry street, 
Newark, N. J. 

Have you ever been charged with the commis-
sion of a criminal offense? No. 

If so, state place, time, nature and disposition 
of the charge. Have you ever been an inmate of 
any public or private hospital or other institution 
maintained for the care !ind treatment of mental 
disease or disorders? No. If so, state time, place 
and circumstances. 

Have you ever had a license to carry a revolver 
or other firearm refused or revoked f No. 

Where have you resided for the past five years ? 
4 7 Ferry st and 3 Railroad Pl 

Michele Cortese 
Applicant. 

47 Ferry street, Newark. 
Address . 
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ASSIGNMENTS OF ERROR. 

NEW JERSEY SUPREME COURT 

STATE OF NEW JERSEY, 

Defendant-in-Error 
VS 

MICHAEL CORTESE, 

Plaintiff-in-Error 

NEW JERSEY-S.S: 

In Error. 

Afterwards, that is to say, on the first day July, 
1925, before our said Supreme Court of the State 
of New Jersey comes the said 11ichael Cortese by 
Harold Simandl, his a.ttorney, and says that in 
the record and proceedings aforesaid, and also in 
the matters recited and contained in said bill of 
exoeptions and al1so in giving the judgment afore-
said, there is manifest error in this to wit: 

1. That the said Court before whom &c. at and 
upon the trial of the said issue so joined, between 
the State of New Jersey and the said l\fichael 
Cortese erroneously rendered a judgment for the 
State, because there was 110 evidence that the de-
fendant did intentionally carry a pistol in and 
about his person, contrary to the form of the 
Statute in such case made and provided. 

2. That the said Court before whom &c. at and 
upon the trial of the said issue so joined, between 
the State of New Jersey and the said Michael 
Cortese erroneously rendered a judgment for the 
State and against this defendant, because the Act 
of the Legislature under which the indictment wa,s 
laid and for which crime the defendant was con-
victed is unconstitutional. 

3. ·That the said Court before whom &c. stand 
npon the trial of the said issue so joined, between 

r. J 
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Assignnients of Error. 

the State of New Jersey and the said Michael 
UorLcse erred in finding a Ycrdict i' or the State 
and against the defendant, because there was no 
evidence that the defendant did knowingly carrv 
a pistol in and about his person, contrary to th.,e 
fonn of the statute in such case n1ade and pro-
vided. 

4. 'l1hat the said Co·urt before whom &c. at anc1 
upon the trial of the said issue so joined between 
the State of New Jersey and the said Michael 
Cortese erred in finding a verdict for the State 
and against the defendant, because there was no 
evidence that the defendant did wilfully carry a 
pistol in and about his person, contrary to the 
form of the statute in such case made and pro-
vided. 

There are divers other errors in the record and 
proceedings afore said, and in the giving of judg-
ment and passing of sentence aforesaid, by reason 
of which the said judgment and sentence should 
be reversed and set aside. 

Wherefore the said Michael Cortese prays that 
the said judgment and sentence may be reversed 
and annulled and altogether held for nothing ancl 
that he may be restored to all things which he 
has lost by occasion thereof. 

HAROLD SilvIANDL, 
Of Counsel for Plaintiff-in-Error. 
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REASONS FOR REVERSAL 

NEw JERSEY SuPREME CouRT 

STATE OF NEW JERSEY, 

Defendant-in-Error 
vs 

MICHAEL CORTESE, 

Plaintiff-in-Error 

In Error. 

And now comes the said Michael Cortese by 
Harold Simandl, his attorney and says that in 
the record and proceedings aforesaid and also in 
the matter recited and contained in the said writ 
of exceptions and also in giving the verdict and 
judgment aforesaid, there is manifest error and 
the said l\1:ichael Cortese says that said judgment 
should be reversed and assigns the following rea-
sons or ca.uses: 

1. Because the Trial Court rendered a judg-
ment for the State, because there was no evidence 
that the defendant did intentionally carry a pistol 
in and about his person, contrary to the form of 
the Statute in such case made and provided. 

2. Because the Trial Court rendered a judg-
ment for the State and against this defendant, 
because the .Act of the Legislature under which 
the indictment was laid and for which crime the 
defendant was convicted is unconstitutional. 

3. Because the Trial Court erred in finding a 
verdict for the State and against the defendant, 
because there was no evidence that the defend-
ant did knowingly carry a pistol in and about his 
person, contrary to the form of the statute in 
such case made and provided. 

l 
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Reasons for Reversal. 

4. _Because the Trial Court erred in finding a 
,·crd1ct for tho State and against the defendant 
1)ecausc there was no evidence that the defendant 
did wilfully carry a pistol in and about his per-
son, contrary to the form of tho statute in such 
case made and provided. 

. :5. Bec~uso tho verdict was against the weight 
of the evidence. 

Wherefore, because the aforesaid reasons or 
so:io of thorn constitute error prejudicial to the 
i::iatd plai 11tjff-j n-mTor, lw tho saicl l\ficlrnel Corte se 
prays that the said judgment and sentence be 
re,·e~·sed and annulled and altogether held for 
11otl11ng, and that he may be restored to all 
things which he has lost by occasion thereof. 

I-IAROLD SIMANDL 
' Of Counsel for Plaintiff-in-Error. 



Filed July 26, 1926. 

Opinion 

New Jersey Supreme Court 
No. 21, Jany. T., 1926. 

STATE OF NEW JERSEY, 

-vs-
MICHAEL CORTESE, 

Error to Essex Special Sessions. 

Argued before Gummere, C. J., and Justices Ka-
lisch and Campbell. 

For the plaintiff-in-error, Harold Simandl. 

For the State, John 0. Bigelow, Prosecutor of the 
Pleas. 

PER CURIAM: 

The defendant was convicted upon an indictment 
charging him with carrying a pistol concealed upon 
his person, in violation of the statute of 1924. The 
only ground upon which that conviction is sought 
to be reversed is 1that the proofs conclusively show-
ed that the defendant had not violated the statute in 
question, but that, on the contrary, he had at the 
1time of his arrest a valid permit to carry a pistol, 
which was then in force. He produced in: evidence 
at the trial in support of this contention a permit 
which was undated, but which, as he testified, was 
issued to him on February 11, 1924, pursuant to the 
authority conferred by 1the statute of 1922, and 
which was signed by the JVIayor of the City of New-
ark; and he asserts that this permit was not only 
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valid at the tin1e it was issued, but that it remained 
valid during 1the continuance of the time specified 
therein (which had not expired at the time of his 
arrest), notwithstanding the enactment of the sta-
tute of 1924. 

It may be conceded that, if 1the permit was valid 
when issued, it was not rendered void by the later 
statute. Its validity, however, was not made to ap-
pear by the proofs. The act of 1922, under which 
it purports to have been granted, provides that a 
permit issued thereunder shall become void at the 
expiration of ten days after its issuance unless dur-
ing that period it is recorded in the office of the 
county clerk. At the foot of the permit, upon which 
the plaintiff-in-error relies, and which was offered 
in evidence by him, appears the following, "To be 
recorded in the county clerk's office within ten days . 
after granting; otherwise, it is of no effect.'' This 
has the name of John G. Scott, County Clerk, ap-
pended to it. Assuming the signature to this state-
ment to be genuine, the statement itself is a mere 
notification to the holder of the permit as to what he 
must do in order to have it continue to be valid at the 
expiration of ten days after its issuance. It does 
not purport to certify that the permit was recorded 
in the office of the county clerk within ten days after 
its granting, or at any other time. The obligation 
rested upon the defendant, in the absence of any 
certificate showing the record of the permit by the 
county clerk, to prove the fact of such record by 
other evidence; for the permit became void under the 
statute at the expiration of ten days after its issu-
ance unless the condition of the statute (i. e., that 
it be recorded within that period,) was complied 
with by him, and such compliance could not be pre-
sumed in the absence of proof upon this point. 

The judgment under review will be affirmed. 

3 

NE\V JERSEY SUPREME COURT. 

STATE OF NEW JERSEY, 
Defendant-in-Error, 

-vs-
MICHAEL CORTESE, ( Cone. 

Weap.) 
Plaintiff-in-Error. __________ / 

On Error 

Remittitur 

This cause having been submitted at the January 
Term, nineteen hundred and twenty-six, of this 
Court, by John 0. Bigelow, Esquire, Attorney for 
the defendant in error, and Harold Simandl, Esquire, 
Attorney for the plaintiff in error, and the Court 
having considered the same and finding no error in 
the record and proceedings in the Essex County 
Court of Special Ssessions; 

It is thereupon ordered and adjudged that the 
judgment of the Essex County Court of Special Ses-
sions, removed by the writ of error in this cause, be 
affirmed with costs; and that the record be remitted 
to the Essex County Court of Q!llarter Sessions to 
be proceeded with in accordance with this judgment 
and the practice of said Court. 

Entered June 15, 1927. On motion of 

A true copy. 

JOSEPH L. SMITH, 
Prosecutor of the Pleas, 

Attorney of Defendant in Error 

EDWARD J. KELLEHER, 
Clerk. 
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True copy. 
L. S. 

NEvV JERSEY COURT OF ERRORS 
AND APPEALS 

NEW JERSEY, ss : 

THE STATE OF NEvV JERSEY TO OUR 
SUPREME COURT 

GREETING:--

Because in the record and proceedings and also 
in giving of judgment in a certain plaint which was 
in our Supreme Court before you, between State of 
New Jersey defendant-in-error and Michael Cortese, 
plaintiff-in-error, in error to the Essex County Court 
of Special Sessions, manifest error hath intervened 
to the great damage of the said i defendant as by his 
complaint we are informed; we being willing that 
the error, if any there be, should in due manner be 
corrected, and full and speedy justice be done to the 
party aforesaid, do command you that if judgment 
be thereupon given, then you distinctly and openly 
send, under your seal, the record and proceedings 
and plaint aforesaid with all things touching and 
concerning the same, to our Court of Errors and 
Appeals in the last resort in all causes at Trenton, on 
1the 8th day of July next ( together with this writ, 
that the record and proceedings aforesaid being in-
spected, we may cause to be done thereupon for cor-
recting that error what of right and according to the 
law and custom of the State of New Jersey ought to 
be done. 

5 

WITNESS our Chancellor and President Judge of 
our said Court of Errors and Appeals, at Trenton 
aforesaid, the 18th day of June, nineteen hundred 
and twenty-seven. 

JOSEPH B. FITZPATRICK. 

HAROLD SIMANDL, 
Atto rn ey. 

A true copy. 

JOSEPH B. FITZPATRICK, 
Secreta ry of State. 

Clerk. 
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New Jersey Court of Errors and Appeals 

STA'I'E OF NEW JERSEY, 
Defendant-in-Error, 

-vs-

MICHAEL CORTESE, 

Plaintiff-in-Error, 

In Error to 
Supreme Court. 
Sur Indictment 

Carrying a 
Weapon. 

Brief of Plaintiff-
in-Error. 

STATEMENT UNDER RULES 

The defendant was indicted "that on the first day 
of February in 1the year of Our Lord One Thousand 
Nine Hundred and Twenty-Five, at the City of New-
ark, in the County of Essex aforesaid, he unlawfully, 
did carry a pistol in and about his person contrary 
to the form of the Statute, etc." He signed a waiver 
of trial by jury and the matter was tried in the 
Court of Special Sessions. At the trial certain testi-
mony of another trial was read into the record 
wherein it apeared that the defendant did have wi1th 
him on Prospect Street on said first day of February 
a revolver. The defendant, however, placed in evi-
dence a valid written permit to carry the weapon, 
issued to him on February 11th, 1924, in accordance 
with the provisions of Chapter 138, Pamphlet of 
Laws 1922, page 238, granting him permission to 
carry a weapon "for a period of one year from date 
of issue, unless sooner revoked by the officer grant-
ing same." 

It appears that subsequent to the issuance of the 
permit aforesaid, under Chapter 138 of Laws of 
1922, the legislature enacted Chapter 138 of the 
Laws of 1924, effective July 1, 1924, which among 
other things provided : 
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"Tha 1t all permits issued pursuant to the 
provisions of this act shall expire on the 31st 
day of December subsequently to the date of 
issue and may thereafter be renewed for a 
period of five years." 

Upon conviction the Trial Court sentenced the 
defendant ·to State's Prison for a minimum term of 
one and one-half years and a maximum term of 
three years at hard labor. Upon review the Supreme 
Court affirmed the judgment ( opinion Case, P. 22). 
From this judgment the defendant sued out this 
wr it. 

QUESTIONS INVOLVED 

The r e are three quesrtions involved. 

(1) Did the later statute of 1924 render the per-
mit invalid? 

(2) Was there a isufficiency of evidence tending 
to prove that the permit had been recorded in the 
County Clerk's office, in compliance with the terms 
of the Statute? 

(3) Was the verdict contrary to the weight of 
evidence? 

The second question will be argued as Point I in 
this Brief. 

The first and third questions will be argued under 
one heading, Point II in this Brief. 
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THE SUPREME COURT OPINION 

The Supreme Court decided the first question in 
favor of the Plaintiff-in-Error. In answer the r eto 
it decided: " It may be conceded that, if th e permi t 
wciS valid wh en issu ed it wcls not ren dered void by 
th e. later Statut e." 

With respects to the second question 1the Court 
was of the opinion that there was no proof offered 
tending to show that the permit had been recorded 
in the County Clerk's office, in compliance with the 
statute. 

ARGUMENT 

POINT I 

THERE WAS SUFFICIENT PROOF TO 
SUPPORT A FINDING THAT THE PER-
MIT HAD BEEN RECORDED IN COM-
PLIANCE WITH THE TERMS OF THE 
STATUTE. 

The Trial Court, si'tting in Special Sessions, wa s 
judge of both law and fact. 

The permit was admitted in evidence wi thout ob-
j ection. ( See case, P. 11) . 

Th e permi t had been in the files of th e St ate un til 
it wa s offered in evidence. 

Case P. 11. 

Mr. D' Aloia: "You put in the permit; I have it 
in my files. '' 
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The State offered no evidence tending to show 
that the permit had not beern recorded within ten 
days of its issuance. 

The Trial Court, as judge of the facts, was per-
mitted under the law to arrive at a finding of fact 
by drawing any fair and reasonable . inferences, aris-
ing out of the evidence or lack of evidence. He had 
a right to indulge in such reasonable presumptions 
as the facts before him, taken together with the 
statute under which the permit was issued, would 
jus 1tify. 

A photostatic copy of the permit placed in evi-
dence can be found on the last page of the State of 
the Case. 

An inspection discloses thaJt it is a printed form 
bearing the caption: "Permit to Carry Weapon." 

A reading of the Statute P. L. 1922, Chap. 138, 
page 238, discloses the procedure necessary to ob-
tain a valid permi 1t. 

The statute provides for a written permit from 
the MAYOR of the City, etc., in which the applicant 
is a resident. Its provisions further contemplate 
that after the written permit has been granted by 
the MAYOR of the City, etc., in which ithe applicant 
County Clerk's Office within ten (10) days there-
after; otherwise, it is deemed revoked and cancelled. 

Turning again to the form of permit, it is ap-
parent that it has been prepared and printed with 
the statute in mind, for provision is made therein 
for each step of the procedure outlined in the statute. 
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Blank spaces are provided for 1the NAME and 
the RESIDENCE of the permitee, and for the CITY 
and DATE of the granting of the M.AYOR and the 
COUNTY CLERK. A space is likewise provided 
wherein the PERMIT NUMBER assigned by the 
County Clerk may be written. 

The Trial Court had a right to fairly and reason-
ably infer from an inspection of the form and a 
comparison with the Statute, that the Mayor, hav-
ing regard for the proper fullfilment of his duty 
under this statute, which required his grant to be 
writing, provided this writing in order to comply 
with the terms of the Statute, and also clearly in-
dicate the TIME, DATE and NATURE of his ac-
tion, to those, who also had a duty with respect 
thereto, under the statute. In other words, the 
Trial Court had a right to infer that this permit had 
been prepared by an official who desired to comply 
with, and expedite the procedure outlined under the 
statute. Having fairly and reasonably drawn the 
inferecene that the permit in evidence was an of-
ficial form, drawn ito comply with the Statute, the 
Trial Court could further reasonably infer that the 
sigrW,ture of the County Clerk appearing upon the 
exhibit was authentic and genuine and presumed to 
have been placed thereon by him in the 1·egular per-
formance of his official duty under the statute, and 
in due and p;roper execution of that duty. This re-
quires the Court to again compare the statute with 
the official form. 

An examination of the S'tatute discloses that no 
certificate is required by the County Clerk. An 
examination of the official form discloses that th.e 
sole provision made therein to evidence the County 
Clerk's action is the blcink space above the words, 

• 
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"County Clerk." The form does not provide any 
space for a certificate of the County Clerk, other 
than that which has been hereinbefore referred to. 
From this fact, the Trial Court could reasonably 
infer 1that it was intended that the County Clerk's 
signature would be the sole evidence of his full and 
valid compliance with the terms of the statute. To 
inf er otherwise would require the Court to conclude 
that notwithstanding the fact that this form was 
prepared by an official with a view to expediting and 
complying with a procedure laid down in the statute 

' yet no provision was made therein to evidence one of 
its most necessary requirements; and that in lieu 
thereof, provision had only been made for a mere 
notice or warning. The Court should not presume 
that an official did not fully and correctly perform 
his duty. 

Having fairly and reasonably inferred that it was 
intended 1that the only evidence of the County Clerk's 
action with respect to the grant in writing of the 
Mayor, was his signing of the same, in the blank 
space provided therein for his signature; the Trial 
Court, which is by s1tatute a court of record, of which 
the County Clerk is clerk, could take judicial notice 
of the fact that the signature thereon was the 
genuine and authentic signature of the duly elect~d 
County Clerk of the County of Essex. 

In the case of Mahnken v. Meltz, 116 Atl. 794, 
this Court held : 

"* * * * * * the affidavit is endorsed in 
'District Court of 1the City of East Orange' 
and that the Court will take official cog-
nizance of the fact that Mr. Conroy was the 
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legally appointed clerk of that tribunal." 

This Court in the same case held : 

"* * * * * * * * The District Courts are 
courts of record and this court will take 
official cognizance of the names and signa-
tures of their clerks." 

No evidence was offered disputing 1the authenticity 
or genuiness of his signature. Having arrived at 
the only logical and legal conclusion, i. e., that the 
signature of the County Clerk appearing on the ex-
hibit was the authentic signa 1ture of the County 
Clerk of the County of Essex, placed thereon in 
performance of his official duty, the Court had the 
right to presume, a fortiori, the due and legal execu-
tion of his duty, or in other words, what when the 
''form" was presented at his office for record he ' placed his name thereon in performance of, and in 
due execution! of, his duty under the statute. 

The statute making it the duty of the County 
Clerk to place his name thereon, after the Mayor 
had granted in writing the permit, it would be il-
logical and unreasonable to presume he had attached 
his name thereto before the Mayor had granrted the 
permit. Only such an unreasonable inference can 
support the opinion of the Supreme Court wherein 
it said "the statement itself is a mere notification to 
the holder of the permit as to what he must do in 
order to have it continue to be valid." 

The statute does not require the County Clerk to 
notify 1the recipient of the grant. of the Mayor, of his 
duty. True there is a notice printed on the form, 
but this notice, as we will later observe, is just as 
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effective, without signature, as with a signa 1ture. 
The signature would be superfluous, and if it is kept 
in mind that this form was prepared with a view of 
compliance with the statute, why should we presume 
that such superfluous and unrequired provisions had 
been placed therein, when by reasonable and logical 
reasoning, it can be determined that only provision 
vvas made for proper compliance with the statute? 

The es·tablished law prohibits any such illogical 
presumption. The Trial Court in the absence of evi-
dence to the contrary, was bound to presume that 
the County Clerk," who was ac1ting in his official 
capacity properly and legally executed his duty un-
·der the statute. 

This Court in the case of Mayor, etc., c1,ds State 
Batten et al. Pros. 32 N. J. L. at 458, held: 

"Every reasonable intendment is to be 
made in favor of the conduct of those who 
are clothed with a public trust, and are act-
ing the line of their duty * * * * * * *". 

"* * * * * * * Where acts are of an of-
ficial nature . or require the concurrence of of-
ficial persons a resumption arises in favor 
of their due execution; it is said on such 
occasions." 

In light of what has been herein argued, let us 
.assume we are an applicant for a permit under the 
provisions of the statute. By adopting this method 
of reasoning, the correctness and reasonableness of 
the argument becomes startling apparent. 

Application having been made for a permit, and 
the Mayor, having granted the application, what 
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would be required to be done in order that the favor-
ed applicant might receive a valid permit? 

The Mayor, required to evidence his grant in writ-
ing, would take the form officially provided, and 
therein insert the name and residence of the ap-
plicant and sign and date the same in 1the space 
provided on the form for that purpose. The Mayor, 
having performed his duty would turn the form over 
to the applicant. In the form would still remain 
the blank spaces; viz: Perrnit No. and "-----'' 

County Clerk 
It has not as yet become a valid permit. Any one 
examining it in this uncompleted state could readily 
perceive that fact. The statute provides that it has 
to be recorded in the County Clerk's office within 
ten days. While the applicant is presumed to know 
the law, the official form, aHempts to safeguard the 
applicant. Thereon is printed the warning, "To be 
recorded in the County Clerk's office within ten 
days after granting; otherwise, it is of no effect. 
Fee $1.00." No signa 1ture is required to make this 
notice effective. The applicant thereafter presents 
the same to the County Clerk's office ·for record and 
thereupon that official, by looking at the grant in 
writing of the Mayor can upon its face see the date 
of the grant and determine the 'Validity of the record-
1·ng. If ten days has not elapsed, he records the same 
in his records, and thereupon places his signature 
in the space provided therefor and assigns to it 
a Permit No. He attaches no certificate there .on, 
first, beca,use the statute does not require . a ce1·t?°-
ficate, and second, because there is no p1·ovision fo1· 
it on the form. __ Thus we perceive that if the per-
mitee had taken every essential step required by the 
statute, and the official had duly performed their 
statutory duty, we would be possessed of a dorum ent 
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in all respects the same as the one which this defend-
ant ofjerl'ed in evidence at the trfal. 

On the other hand, if the assumed applicant had 
presented the grant after the elapse of the ten days 
at the office of the County Clerk, that official would 
properly refuse . to record it cind would not place his 
signa.ture in the blank space above his narne, and 
thus anyone examining 1the form could rea dily pe:r-
ceive that the law had not been complied with the 
grant of the Mayor deemed revoked. 

The reasonableness of the inferenc es which the 
plaintiff-in-error urges upon the Court, i't is con-
tended have by this discussion been made to fully 
appear . 

The fact that the Mayor or County Clerk did not 
date the permi 1t as was his duty, cannot affect the 
r igh ts of the plaintiff-in-error. 

This Court said in Mahnken vs. Meltz supra: 

' 'Of course, the clerk's failure in indorse a 
minute of the filing upon the paper lodged 
with him cannot operate 1to destroy the rights 
of the party lodging it for filing. Any such 
doctrine would be intolerable." 

As was pointed out at the beginning of the argu-
ment the permit was tak en from th e files of th e 
State. 

The permit was offered in evidence without ob-
jection, and no evidence was offered by the State to 
prove it was invalid. 

The State, who had i1t in the ir possession had full 
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opport unity to determine whether it had been rec -
orded within ten days as the statute required. 

If any evidence of iits invalidity existed, it was 
offered ample opportunity to produce such evidence. 
Fro m the st{l,te's failure to produce any evidence of 
the invalidity having had possession of 1the permit, 
the Cour t had a right to presume it had none to 
offer. 

It is contended, therefore, in the absence of any 
evidence to the contrary, tha 1t the Court had suffi -
cient evidence to find that the permit had been rec -
orded in 1the County Clerk's office in full compliance 
with th e terms of the Statute. 

POINT II 

THE VERDICT WAS AGAINST THE WEIGHT 
OF THE EVIDENCE. 

vVith respect to the argument which follows, the 
Supreme Court decided: 

"It may be conceded tha it, if the permi t was 
valid when issued, it was not rendered void 
by the later statute." 

\Vith respect to this :finding, plaintiff -in-e rror has 
no complaint . 

It is however, deemed prudell't, to includ e in this 
br ief substantially the argume11t made in the 
Supreme Court on this phase of the issue. 

(A.) The act of 1924 was prospective and not 
retr ospective in its operation. 
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(B.) The defendant came within the except ion 
of the operation of the statute unde r which he was 
convicted and sentenced. 

( C.) The necessary intent _ and wilful ness t o, vio-
late a statu t e was not proved. 

The defendant is charged with an offense on Feb-
ruar y 1st, 1925. He placed in evide nce a valid wr it-
ten permit issued February 11th, 19i4. It wa s is-
sued prior to the enactment of Chapte r 137 of the 
Laws of 1924, which act did not become effect ive 
until July ls 1t , 1924. The permit was issued unde1· 
the supplement to provisions of the Crime s Act 1890, 
Chapter 138 of the Laws of 1922. Chapter 138, 
Laws of 1922 among other things pr ovides: 

"Nor shall this act apply to an y per son 
having a written permit t o car r y a black-
jack-revolver, pistol, or other fir e-arms ob-
tained from the Chief of Pol ice of the City, 
Town or Municipality in which such licens ee 
is resident, or is engaged in business or em-
ployment or from the Mayor of such City. 
Town or Municipality or from the judge of 
the Court of Common Pleas of t he count y in 
which such applicant r esides, or where such 
licensee does not res ide in a city , tow n or 
other municipali ty in which +here is a chief 
of police, t hen from the mayor or other pre-
siding officer of the governi ng body of such 
municipali t y. Such permits shall be issued 
for good cause shown at t he plac e of r esi-
dence of the person obt aining the same or at 
the place where he is engaged in busine ss or 
employment and when issued sha ll be in f orce 
in all parts of the State fo r a p erio d of one 
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(1) year f r om dat e of issue, un less sooner 
revoked by th e officer or officer s gr antin g the 
same, an d said permit shall be dat ed and rec -
orded in th e office of the clerk of the county 
where gr anted within te n (10) day s after the 
grant ing there of, an d in the even t of the 
r ecipient there of fai ling to r ecor d the same, 
as herei n provid ed, said permit shall be 
deemed and ta ken t o be rev oked and can -
celed." 

Under Ch.apte r 138 of the Laws of 1922 t his per -
mit would not exp ire until February 11th, 1925. 

Chapt ei' 137 of the Laws of 1924 which became 
effective J uly 1st, 1924, prov ides amon g other 
things: 

"All perm its issue d pursuant to the pro vi-
sions of t his act shall expire on the 31S't day 
of December subse quent t o the date of iss ue 
and may therea fte r be renewed for a per iod 
of five years .' ' 

It is not cont ende d that the defendan t had a per -
mit under Chapt er 137 of the Laws of 1924, but it 
is contended th at Cha pt er 137 of t he Laws of 1924 
was prospective in i ts opera tion and not retrospec -
tive and that t hereby th e per mit which he ha d ob-
ta ined on Febr ua ry 11th, 1924 was still effect ive 
and in operati on and fully except ed the defend ant 
from th e operat ion of the Crimes Act on F ebr uar y 
1st, 1925. 

In the case of Ba,ur vs . Cour t of Common P leas 
in and for the County of' Es sex, 88 N . J. Law 128, 
the Court lays down th e pr inciple : 
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"The well_ recognized and established rule 
is that a statute shall have prospective effect 
only." 

It is noted that 1the Legislature does not use the 

words "all permits heretofore issued or issued pur-
suant to the provisions of this Act, shall expire etc." 
There is no express provision which takes a way the 
righ't of license already vested in the defendant and ' it is submitted that the Act of 1924 does not revoke 
by implication any permi ts issued under the 1922 
Legislation. 

State, Baker et als vs. Scudder, Col. uf Princeton, 
32 N. J. Law 203 on page 207: 

"The Courts will not construe law as resto-
spective unless such claim appears to have 
been the intention of the Legislation." 

State, Alden, Pros. vs. Newark, 40 N. J. Law 92 
on page 96 where the Court in att~mpting to de-
termine the construction of the phrase "shall hav e 
been" lays down the rule as follows : 

"The court will not assume 1that the 
draughtsman of the act was a bad gram-
marian, in order to make the law retroactive 
when there is no other expression in it which 
indicates such a purpose. Th ere will be, no 
intendment in favor of a retroaactive con-
struction. The rule is to construe all legis-
lative acts prosp ective ly, unless there be a 
clearly expressed purp ose to make them re-
trospective, and the language used must be 
so clear and imperative as not to admit of 
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doubt. This inten t mu.st appear by express 
words or by necessary implication . Belvidere 
vs. Warren R. R. Co. 5 Vroom 200; Baldwin 
v. Newark, 9 Vroom 158; Deegan v. Morrow, 
2 Vroom 136; Sedwick on St at. and Const. 
Law 188 etc." (Italics mine.) 

The court of Errors and Appea ls discuss ing th e 
same question in the case of Ditizens' Gas Light 
Company vs. Alden, 44 N. J. Law, 648 on page 653 
says : 

"Laws, generally, are enacted for the regu -
lat ion of future affairs and conduct , and t o 
es1tab lish the basis on which rights may 
the reafter under them be rested, and are not 
usua lly designed to alter or affect the quality 
or legal relations of past acts and concluded 
transacti ons, much less to disturb right s 
which have arisen under laws running con-
curren tly with their birth .... Hence we do not 
look for or expect in any enactment that it 
shall be operative as of itime prior to its own 
existe nce; and before we are permitted to 
ascr ibe to it such purpose, there must be 
found in the law such clear and indubi tabl e 
express ion of the legisla t ive design as pre-
cludes any O'ther reasonable interpretation of 
the words used. The rule of the courts is, 
th at retroactive effect will not be given to a 
stat ute whern the words 1'.n it can be construed 
a.s designed to make it prospective only . Wi l-
liamson v. N. J. S. R. R. Co. 2 Stew Eq. 311. 
All legislation is framed or presumed so to 
be, in view of this conspicuous canon of con-
struct ion governing in courts where 1the duty 
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of interpretation is reposed. A nd wh en th e 
leg-islcdU're int end to giv e to law of th eir en-
actm ent operation upon the. pciSt, th ey will 
and rnust do i t wi fh such choice of words Cls 
puices it beyond th e realrn of doubt. I ha ve 
not examined this statute in view of the ques-
tion whether if retrospective effect were 
given to it, it would disturb or impariveste d 
rights. It is needless to say that it would 
be ineffective in that _. on rules more cogent 
than those of mere construction." (Ita lics 
mine.) 

It is urged that the permit in this case can be 
placed on the same basis as "transactions" allud ed 
to in the decisions hereinabove cited . 

In the case of Hunt vs. The S1tate, 48 N. J. Law , 
613, 9 Atl. Rep. 199 on page 200, the Court goes so 
far as to say that words having even a dubious mea n-
ing as gained from the context of the statr i e, wil l 
not give the statute a retrospective effect. 

"This sale was made under a special and 
local law, to wit, the charter of the city of 
Rayway, and is. in this respect, within th e 
terms of the statute. But the importa nt 
ques t ion is whether the whole act is in t end ed 
to be retrospective or prospective only. Its 
terms are prospective , and apply to all cas es 
where, in the future, any sale has been had 
or made for the recovery of taxes. The fa ct 
of such sale is made the point on which th e 
limita t ion shall begin to act, and the writ can 
only be granted or allowed within six yea rs 
thereafter. It is t rue that th e words, 'has 
b,een had ' or 'has been rnade' might apply to 
a sal e that had been made before the law 
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enacted, bu t the construction already given , 
that it ma y indicate a sale in the fu tur e, is 
sufficient to decide whi ch sha ll be ado pted , 
f or th e rul e of con struct ion uf stat ute s is 
that every reasona ble endeavor shall be made 
so. to interpret the statuto ry t ex t as to give 
the law a prosp ective and not a retroactive 
eff ect. Prop r ietors v. Jone s, 36 N. J. Law 
206 ; State v. Newark 40 N. J. Law, 92; Mc-
Govern vs. Connell , 43 N. J. Law , 106 ; 
Citi zens' Gas-Light Co. vs. Alden, 44 N. J. 
Law , 648, Boylin v. Kelly 36 N. J. E q. 331." 
(It alics mine. ) 

The rule substan t iat ing the cont ention of th is 
defendant is expressl y laid down jn the case of Dem 
x Dem, Berdan vs. Van Riper, 16 N . J, Law pag e 
7 on page 14: 

"Wheneve r a sta t ute is sucep t ible, with-
out doing violence to it s t er ms, or subver t -
ing some established rule of const r uction , as 
being unde r stoo d eithe r as exclusively pr os-
pect ive, or as both pr ospectiv e and retros -
pect ive in it s enactm ell'ts, cour ts of j us t ice 
will alway s adopt the former construct ion, 
especially if a re trospect?.'ve operat ion would 
work injust ice to any on e." (It alics Mine .) 

And again in Williamson vs. N. J. South ern R. R. 
Co. 29 N. J. Equi ty , 311 on page 333 : 

"The rule ought especially to be adhered 
to w hen such a const ruct ion wi ll alter the 
the pre-e,,xist in g situat ion of the partie s or 
will aff ect th eir ant ecedent ri gflts, se.rvices 
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or re11iuneration, which is so obvious ly im-
proper that nothing ought to uphold and 
vindicate the interp retatio n but the unequ i-
vocal c1,nd infte x1'ble iniport of the terms, and 
th e 1nanifest intention of 1the legislature. 
United States v. Heth, 3 Cranch 399, 413. 
This rule of construction has been repeatedl y 
enunciated and enforced by the courts of thi s 
sta 1te. Den v. Van Riper, 1 Harr. 7; Jone s 
v. Morris Aqueduct Co. 7 Vr. 206; City of 
Elizabeth v. Hill Vr. 556.'' (Italics mine.) 

See also Town of Belvidere v. Warren R. R. Co. 
34 N. J. Law, 193 on page 200. 

These decisions were in force when the legislature 
·saw fit to enact the statute under review. Hence 
it is presumed they were considered by the Legisla-
ture when the statute was enacted, and the statut e 
must be constructed in light of 1their express deter-
minations. 

A review of the statute, in light of these decisions , 
clearly discloses that the statute in nowise revoked 
the permit issued under the earlier statute. 

Both the statute of 1922 and the statute of 1924 
are supplements to the Crimes Act of 1898. They 
are therefore under the law a part of toot act. 

The statute in question is divided into several 
sect ions, each dealing with a separate subject. Sec-
tion ( 1) defines the crime. Section (2) provides 
for permits to carry weapons. Section (3) regu-
late sale, etc. 

Section (1) denounces the carrying of a revolver, 
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etc., and by express provis ion, excepts from its pr o-
visions, any person holding c1, perm it "when such 
permit has been obtained pursuant to the provisions 
of this Act ." 

It was urged in th e Supreme Court and may be 
;1rgued here by the State, tha 1t this lan guage dis -
closed an inte nt ion on the part of the Legis lature to 
give immuni ty from prosecuti on only to those who 
held a perm it under 1the 1924 Act . 

The fu ll answer to that cop.tention is tha t this 
Stat ute is a supplement to t he Crimes Act, a part of 
the Crimes Act, and when Section (1) defined the 
crime, an d excepted perso ns from its provisions it 
ref erred to persons holding va lid perm its wh ich had 
been proc ured under 1the provisions of the Crimes 
Act . It is contended that the words "this Act" 
in this Section (which defines the crime) refer 
to the Crimes Act, and not merely the Supp lement 
thereof. 

Thus any person holding a vali d perm it pursuant 
to the pr ovisions of the Crimes Act are express ly 
excepted from the provisions of the statute. The 
Statute of 1922 under which the permit was ob-
ta ined was also a supplement of the Crimes Act . 
The L~gislature not desiring to affect existing v~lid 
permits issued before the 1924 Act became effective, 
by this language made it clear that perso ns holding 
valid permits issued under the Cri mes Act were 
not affecte d by the enactment. 

Section 2 of the Act provides the procedure to 
be followed in obtaining permi t s. 
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It outlined a new mode of procedure. By it s pr o-
vision a new form of permit is devised, i. e. a per mit 
issued by the Sup reme Court Just ice, e,tc ., clfter an 
1·nvestigation by him. In speaking of such newly 
created permits Section 2 concludes by providin g: 
"All permits issued pursuant to the provision s of 
this Act shall expire of the thirty-first of Decem ber, 
subsequent to the date of issue _. and may thereclfter 

be renewed for a period of five years." 

This language canno 1t be interpreted to mean tha t 
permits issued und er the Laws of 1922 will expire 
December 31, and mcly th erecift er be ren ewed for five 
1feClrs. It gives no ri ght of rernewal of permit s in 
exi ste ·nce before th e. act becarne operati-ve. This 
provision is int ended to operate in favor only of 
such permitees as have undergone the investiga t ion 
of the Justice of the Supreme Court as provided in 
this section of the Staitute. 

At first thought it may appear to the Court th at 
by reason of 1the fact that all permits issued und er 
the 1924 Act were to expire on the 31st day of De-
cember, subsequent to the date of issue, the permi ts 
issued under the 1922 Act_. a fortiori, would also ex-
pire at the same 1time, but that brings up the main 
argument that t.here was no intention of the Legis-
lature when passing the 1924 Act to effect any valid 
permits in existence ait the time. This is eviden t 
from the fact that whenever the Legislature intend ed 
that the force and effect of a statute should rela 1te to 
any matters or things already in existence, they 
usually have shown this intention by some express 
language in the latter statute, for inst ance, ''all per-
mits now issued or to be issued (pursuant to the 
provisions of this act ) or any valid permits (now 
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existing or hereafter to be issued) or "an y perm it s 
issued under the act to w hfrh th is is an arnendment 
or a supplemient," in oth er words, some defini te ex-
pression in the statute t o show that it was the in-
tention of the Legisla ture to revoke permits which 
the previ ous Legisla ture had expressly declared 
could only be revoked by the officers granting the 
same. 

Taking into considera t ion the fact that the pro vi-
sion respec ting renewals is part of, and refers to all 
permit s, which by 1the Statute it was intended wou ld 
expire December 31st and conceding that the right 
of renewal does not apply to permits issued under 
the 1922 Act and further considering the lack of 
clear and express language tending to revoke the 
1922 perm iit, the Court must conclude that this pro -
vision refer s only to such permits as had been issued 
under the prov isions of this Act , after Jul y 1, 1924, 
but does not have any effect whatsoever up on any 
permits th at had been vali d and subsisting at the 
-time the act wen t into effect. 

It is manifest from the foregoing arg umen t that 
the verdict in this case is predica ted upon a mistake n 
applicati on of the law to the facts and ithat upon the 
evidence in the case and a proper construc t ion of the 
law, the ver dict is against the weight of the evi-
dence. 

It is res pecifully submitted for the reasons herein 
argued that the judgmen t should be reversed. 

Respec t fully submit t ed. 

HAROLD SIMANDL, 

Of Coun sel for P laintiff -in -E rror . 
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New Jeney Court of Errors and Appeals 

STATE OF NEW JERSEY, 

Def endant -in -Err or, 

vs. 
MICHAEL CORTESE, 

Pla intiff -in -E rror. 

On Error. 

ON INDI CTMENT FOR 
CONCEALED ,vEAPONS. 

BRIEF FOR THE STATE. 

The defendant, Michael Cortese, was convicted 
in the Essex Special Sessions for carrying, on 
:B--,ebruary 1, 1925, a pistol concealed in viola tion 
of the stat ut e. The Supreme Court affirmed the 
conviction. 

The only assignment of error urged is that the 
verdict was against the ·weight of the evidence . 
~rhis assign men t, however, is not based on the 
contention that the defendan t was not carrying 
a weapon concealed as cha rged, but ra ther on the 
ground, first, that the qefendant had a valid per -
mit for carrying a pisto l, and, second, that he 
did not intend unlavYfully to carry a pistol. 

I. 
The Permit . 

The indictment was drawn under Chapter 137 
of the Laws of 1924, which enacts: 

1. '' Any person who shall carry any re -
volver * * * in or about his clothes or 
person * * * shall be guilty of a high 
n1isdemeanor * * * provided further, 
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nothing in this act contained shall be con-
strued to apply to any person holding a per-
mit to carry any revolver, pistol or other 
firearm, when such permit has been obtained 
pursuant to the provisions of this act.'' 

Defendant put in evidence as Exhibit D. 2 
(Case, p. 11) the following permit: 

"APPLICATION having been made for 
permission to carry a weapon in compliance 
with a supplement to an Act, entitled 'An 
Act for the punishment of crimes (Revision 
of 1908), approved March 28th, 1912,' 

''PER :MISSION IS HEREBY GRANT-
ED to l\1ichael Cortese, Residing at 47 Ferry 
st., Newark, Essex County, N. J., to carry a 
revolver concealed about his person in any 
part of the State of New Jersey, for a period 
of one year, ( unless sooner revoked) for the 
purpose of protecting himself. 
Newark, N. J ............. 192 .. 

Fred Briedenbach 
::Mayor. 

"To be recorded in the County Clerk' s 
office within ten days after granting, other-
wise it is of no effect. Fee $1 :00 

John H. Scott 
Signature X Michaele Cortese. 

FI JGER PRI.r TS. 
Picture of Michael 'Cortese. 

R. ".rhumb R. Index R. Middle.'' 

On the reverse side of the same sheet of paper 
was a permit dated February 11, 1924, issued by 
the Director of Public Safety of the City of New-
ark under a City Ordinance. 
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The act of March 28, 1912, refered to in the 
permit, is Chapter 225 of that year . It de-
nounced as a misdemeanor the carrying of cer-
tain concealed weapons, includi ng a revolver, but 
excepted fro m its opera tion any perso n having a 
\Hiti en permit issued by one of certain officers 
including the 1\1ayor of any city . This act fur-
( her provide d: 

"Such permits shall be issued at the place 
of residence of the person obta ining the 
same, and when issued, shall be in force in 
all parts of the State for a period of one 
?ear from date of issu e unless sooner re-
voked by the officer granting the san1e, and 
said permit shall be dated and shall be re-
corded in the office of the Cler k of the 
County where grante d ·within ten days after 
the granti ng of same and in the event of the 
recipient fa iling to record the same as here-
in provided, said permit shall be deemed and 
taken to be revoked and canceled .'' 

This act was i1npliedly repealed by Chapter 
138 of the Lavvs of 1922 which likewj se denounced 
as a misdemeanor the carrying of a pistol, and 
ro11tained the fallowing provision: 

"Nor shall this act apply to any person 
having a vaitte n per mit to carry a blackjack, 
revolve r , pistol or other firearm, obtained 
l'rom the chief of police of the city, to-wn or 
other municipality in ·which snch licensee is 
resident or is engaged in business or employ -
ment, or from the mayor of such city, town 
or other municipa ]ity, or from any judge of 
tho Court of Common Pleas of the county in 
which such applicant resides, or where such 
licensee does uot 1·eside in a city, tou ·n or 
other m1micivality in 1.,chich there is a chief 
of police, then from the mayor or other pre-
s1d1ng officer of the governing body of such 
municipa lit y. Such permits sha ll be issuo <l 
for good cause shown at tho place of r esi -
dence of the person obtaining tho same or 
at the place where he is engaged. in busin ess 
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or employment, and when issued shall be in 
force in all parts of the State for a period 
of one (1) year from date of issue, unle ss 
sooner revoked by the officer or officers 
granting the same, and said permit shall be 
dated and recorded in the office of the clerk 
of the county where granted within ten (10 ) 
days after the granting thereof, and in the 
event of the recipient thereof failing to re-
cord the same, as herein provided, said per-
mit shall be deemed and taken to be revok ed 
and canceled ." ( Italics ours.) 

'\Vhile the provision above quoted is not clear, 
it seems to require that the permit shall be issued 
by the Chief of Police, if there be one in the 
municipali ty in which the applicant resides, and 
that the Mayor may issue the permit only when 
there is no Chief of Police in such municipality . 
This construction appears necessary to give ef-
fect to the rlause in italics. 

This act in turn was impliedly repealed by the 
statute of 1924 under which the indictment ·was 
found. The latt er act required a license issu ed 
by a Justice of the Supreme Court. 

As the Supreme Court in its per ciiriam point s 
out, the permit offered in evidence by the defend -
ant was ineffertive because it did not appear in 
the evidence that it ·was recorded in the Office of 
the Coun t~r Clerk. "\Ye are loath to rest on that 
point, hovYever, for an examination of the County 
Clerk's records made since the dec ision of the 
Rupreme Court has disr los ed the fact which ·was 
not proved, namely, that this permit was actually 
recorded within ten days after February 11, 1924, 
the date on which defendant asserts it ·was issued 
to him. 

The permit is not dated, and fron1 its rrferenc e 
to the act of 1912 it might be assumed that it was 
issued. before [ar ch 11, 1922, when Chapter 138 
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or that yea r superseded the statute of 1912. If 
so, the period of one year which the permi t pur-
ported to cover, expired long before the date 
c•.harged in the indictment. 

But ass uming that the permi t was actually is-
sued unde r the act of 1922 on an old fonn, still 
it was ineffective beca use issu ed by the J\1:ayor 
and not the Chief of Police. 

Assumi ng lastl y, that the perm it was issued 
Februar y 1], 1924, and tha t it was valid when 
issued, we still contend it had been termi nated 
by the stat ut e of 1924. This act ·was approved 
March 11, 1924, but did not take effect until 
,July 1. The Legisla ture in this manner gave 
eitizens ample opportunity to bec ome fa mil ia r 
,rith its provisions and to comply with them . It 
denounres in gener al terms the ca rr ying of a 
revolver and by a proviso excepts from its pro-
visions any person hol ding a perm it which '' has 
been obtained pu1rsitant to th e provisions of thi s 
act." It does not except persons holding permi t s 
imdcr prio r acts. 

T'he Legislature could not have been more em-
pliatic in refuting the claim of def endant tha t a 
permit un der the act of 1922 gave immunity from 
prosc cnti on und er the act of l 924. 

A perm it to carry a \Yeapon does not grant a 
vested rig ht which niay not be revoked by th e 
~tate. It is a . mere po lice measure and the State 
may, at any time, avoid such permit. 

37 C. J. 168. '' A license is n1erely a permit 
or pr ivil ege to do what otherw ise would be 
unlaw['ul and it is not a contract between th e 
au tho rit.v, federal, state or municipal, gran t-
ing it ancl the person to whom i t is granted; 
neithe r is it prope rty or a p rop er ty right, 
nor does it create a vested right, nor is it 
t t . " axa 10n. 
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37 C. J. 214. '' All the privileges permit-
ted by the license and all the protection given 
thereby, although yet unexpired, are gener-
ally canceled and revoked by the repeal of 
the law which authorized its grant unless the 
license, although obtained under the repealed 
law, is such a license as is required by the 
new law." 

INTENT. 

The second and last contention of the defense 
is that the verdict was against the weight of the 
evidence in that it did not appear that the de-
fendant intended to carry a pistol unlawfully. 

Defendant did intentionally carry a revolver 
on his person, not having any permit under the 
act of 1924 and well knowing that he did not 
have such permit. Such a carrying was unlawful. 

The presumption that the defendant knew the 
law is irrefutable. 

State v. Ilalsted, 39 N. J. L. 402, 413. 

40 Cyc. 855. '' The requisite intent, however, is 
not one to violate the law but to do the prohibited 
act, as every person is presumed to know the 
law." 

The judgment of the Supreme Court should be 
affirmed. 

Respectfully submitted, 

JOSEPH L. SMITI-I, 
Prosecutor of the Pleas. 

J. 0. BIGELOvV, 
Of Counsel. 




