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STATEMENT OF CASE.

This is an appeal from parts of the final decree of the
Court of Chancery entered December 16, 1924, construing
the will of James A. Bradley, deceased.

The will was dated June 26, 1896, (p. 101, 1.13).

The Seventh Codicil was dated May 3, 1916, (p. 101,

1.20).

The Eighth Codicil was dated March 3, 1919, (p. 101,
1.21)i

The Testator died June 6, 1921, (p. 101, 1.11).

The deceased left personal estate in excess of $100,000.00,
(p. 103, 1.17), and valuable real estate appraised in excess
of $1,000,000.00. (p. 103, 11. 19 & 20; p. 164).

This appeal is in relation to the construction of the Sev-
enth and Eighth Codicils. a0
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The portions of the Seventh Codicil relative to the point

at issue are as fellows: (p. 44, 1.24).

“FIRST: I hereby revoke any and all legacies given
and bequeathed in any and all former wills and codicils,
and do direct that the following shall be the only be-
quests distributed in my estate.

SECOND: I do hereby give, and bequeath to each
of the following persons and institutions or corpora-
tions, the sum of Five thousand ($5,000.) dollars:

10 Albert Smith, S'r.,, * * * * Churches at Asbury
Park, New Jersey, as follows: First Methodist Epis-
copalian, Reformed Dutch, Baptist, Lutheran, Presby-
terian, Ballard Memorial Church, Catholic, Christian

Scientist, * * * * %

NINTH: AIll the rest, residue and remainder of my
estate I give and bequeath to the aforesaid legatees in1
the proportion or on the percentage that the afore-
mentioned legacies are given to them respectively.

ofv TENTH : I direct that the legacies herein provided
for shall be a charge on my real estate, and I direct my
Executor, and give him full power of sale, to sell any
and all of my real estate to pay said legacies, and give
him power to execute deed or deeds therefor.”

The portions of the Eighth Codicil relating to the point at

issue are as follows: (p. 48, 1.25).

“FIRST: In lieu of the legacies of Five thousand

($5,000.) dollars each to Josephine Hewitt, Helen Jack-

son and Minnie Hueston, I give and bequeath to said

q/A Josephine Hewitt, Helen Jackson and Minnie Hueston
the sum of Fifteen thousand ($15,000.) dollars to each.

THIRD: In lieu of the legacies of Five thousand

($5,000.) dollars each, provided in the second clause of

the codicil to my will bearing date the third day of

May, One thousand nine hundred and sixteen, and

given as follows: Churches at Asbury Park, New Jer-

sey: First Methodist Episcopalian, Reformed Church,

Baptist, Lutheran, Presbyterian, Ballard Memorial

Church, Catholic, Christian Scientist, * * * * I

give and bequeath to each of the aforesaid the sum of

40 One thousand, (s$1,000.) dollars, i.e. I reduce the



aforesaid legacies as originally provided for in the
aforesaid codicil from Five thousand ($5,000.) dollars
to One thousand ($1,000.) dollars.

s 1 s * * * * * * *
EIGHTH: * * * * * In all other respects I
ratify, confirm and re-publish my aforesaid will and my
aforesaid codicil bearing date the Third day of May,
in the year One thousand nine hundred and sixteen.”

THE STATUS OF THE SECOND CHURCH OF
CHRIST, SCIENTIST, OF ASBURY PARK.

This church was formed in 1916. (p. 144, 1.26). It was
incorporated June 9, 1920. (p. 144, 1.30).

The church held Sunday and Wednesday services con-
tinuously after its formation in 1916. (p. 144, 11.34, 3S &

36).

AS TO THE RIGHT OF THE SECOND
CHURCH OF CHRIST, SCIENTIST, OF AS-
BURY PARK, TO TAKE UNDER THE SEVEN -
TH AND EIGHTH CODICILS.

This church was formed in 1916, the year of the making
of the Seventh Codicil, and some three years prior to the
making of the Eighth Codicil, and was incorporated in 1920,

a year prior to the Testator’s death.

Church services were held by the Society continuously,
after its formation in 1916, two services being heldion each
Sunday and one on Wednesday, so without doubt the Testa-

tor had knowledge of its existence prior to the drawing of
the Eighth Codicil. -

It was clearly.the intention of the Testator to make pro-

vision for all '«the “Churches at Asbury Park, New Jersey’

)

testator hved some two years after the making of
e lg th Codicil, and a year after the incorporation of the
urc , and during that period no codicil was made to

e lminate the church from its provisions.

We are unable to find any case or provision that holds
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or requires that a society or associationimust be incorpor-

ated in. order to take under a will.

At the time of the drawing of the Eighth Codicil, there
were two, “Scientist” Churches in Asbury Park. The First
Church of Christ, Scientist, and the Second Church of
Christ, Scientist.

As Vice-Chancellor Backes held that the two Catholic
Churches in Asbury Park were each entitled to the bequest
under the Seventh and Eighth Codicils, which gave “to
Churches at Asbury Park: * * * * * Catholic.”
(p. 182 1. 8 to 31), we insist that the two “Scientist”

Churches should also share therein.

“In the construction of a will the court must do
everything in its power to discover the Testator’s in-
tention, and to see*that they are carried out, if pos-
sible.”

Johnson vs. Brown, 85 Eq. 76.

20 In the case of Young Men’s Christian Association vs.
Appleby, decided November 22, 1924, the Testator gave
“twenty per cent of the net income and receipts of the said
Commercial Block unto the Young Men’s Christian Asso-
ciation of the Borough of Matawan, provided said Asso-

ciation is incorporated at that time” (Italics ours.)

In this case the Association was not incorporated during

the lifetime of the Testator, but after his death.

Vice-Chancellor Foster held that inasmuch as it was
30 incorporated after the death of the Testator it was sufficient

to permit it to take under the will.

AS TO WHETHER THE EIGHTH CODICIL
CHANGED THE PROPORTIONS IN WHICH
THE LEGATEES UNDER THE SEVENTH

co dicil Wer e entitled t o sh are in

THE RESIDUE OF THE PERSONAL ESTATE.
The appellants’ insistaient is that the Testator intended

40 that their proportion of the residuary estate under the said



Codicils should he in the proportion which Five thousand
dollars bears to the amount of the specific legacies given by

the Seventh Codicil.

The defendants, The Methodist Episcopal Hospital in the
City of Brooklyn, The Methodist Episcopal Church Home of
New York City for the Aged and Infirm of New York, and
The Brooklyn Methodist Episcopal Church Home for the
Aged of Brooklyn, New York, have also taken an appeal,
making a similar insistment as to the method of calculation
of the proportion of the residue estate, and as their Solicit-
ors, Messrs. Pitney, Hardin & Skinner have prepared an
exhaustive brief on the subject, we have taken the liberty

of relying oni the authorities cited by them.

For the reasons stated, we respectfully submit that the
decree below in so far as it holds that the defendant, Second
Church of Christ, Scientist, is not entitled to receive any
share or portion of the Testator’s estate, and in so far as it
directs and fixes the proportion of the residue estate to be

paid to your defendants, should be reversed.

Patterson, Rhome and Morgan,

Solicitors and of counsel with the Defenid'ants-
appellants,

First Presbyterian Church, of Asbury Park,
New Jersey, the Trustees of the Second
Church of Christ, Scientist, of Asbury Park,
New Jersey, and Ann May Memorial Home-
opathic Hospital, of Spring Lake, New Jersey.

Kays R Morgan,

Of Counsel.
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John T. Gillespie and Samuel H.
Gillespie, Executors, etc., of Louis
C. Gillespie, et als.,

Defendants-Respondents.

This brief is submitted on behalf of the follow-
ing defendants-respondents, John T. Gillespie and
Samuel H. Gillespie, executors of the Last Will and
Testament of Louis C. Gillespie, deceased; John T.
Gillespie, James P. Gillespie, Samuel H. Gillespie,
Josephine G. Erskine, Helen G. Sanford, Mary G.
Illman, George Fletcher Illman, Josephine Hewitt,
Helen Jackson and Minnie Hueston.

All of the above named, except Mary G. Illman
and George Fletcher Illman, are nephews and nieces
of the testator, and Mary G. Illman and George
Fletcher Illman are children of a niece of the
testator.

Many interesting and important questions were
argued in the Court below and are discussed in the
opinion of the learned Vice Chancellor. The prin-
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cipal objection made by the appellants to the decree
below is as to the effect which it gives to the Eighth
Codicil upon the disposition of the residue of the
estate. It 1s, therefore, to this point that we shall
address our argument.

As appears from the opinion below, and as is
conceded in this Court, the testator, in making the
Seventh Codicil to his Will, thought, and correctly,
that he was by such codicil making a new disposi-
tion of the great bulk of his estate. That codicil
was undoubtedly made necessary in his mind by the
numerous changes by reason of death and other-
wise, which had occurred in his relationships since
the time when he had, with great thoroughness, em-
bodied a testamentary scheme in his Last Will and
Testament. Realizing, therefore, its comprehen-
sive effect with respect to the greater part of his
estate, the testator in the Seventh Codicil provided
for all those who had claims upon him by reason of
relationship, friendship, or faithful service in his
employ, as well as for the needs of the charitable,
religious and philanthropic institutions for the
aims and work of which he had interest and sym-
pathy. One cannot read the Seventh Codicil with-
out being convinced that it was his intention to
divide all of his personal property, as well as all
of his real estate, which he had directed to be con-
verted into personalty, among the persons and in-
stitutions mentioned in the Seventh Codicil. He
must, before he executed this codicil, have made in
his own mind a rough estimate as to the amount of
the property so to be divided, apparently endeavor-
ing, as far as round figures would do it, to dispose
of all the property through such legacies, and
taking round figures also for the purposes of conve-
nience in distributing the residue of the estate, if
any, among the same persons to whom the specific
legacies were given.



It 1s interesting to observe here that at the time
of his death the testatoEs real estate was encum-
bered by mortgages of approximately $285,000, and
that the amount of these primary legacies, so-called,
1s approximately $259,000. Is it not likely that’
realizing the manner in which he had acquired the
leal estate, the testator considered his equity
therein as of approximately the same amount to
which it was encumbered? But, at the same time,
he allowed for the possibility of his estate proving
to be of greater value and added the provision
of the ninth paragraph of the Seventh Codicil;
thereby in effect increasing (quite in the manner
of Hayes’ Executors v. Hayes, infra) the amount
of the legacies theretofore given, such increase
being in proportion to the amounts of the respect-
1ve legacies. In other words, the legacies, plus the
residuary interest in the case of each legatee, con-
stituted in the mind of the testator but one gift or
legacy. That there can have been no other thought
in his mind, seems clear in view of the fact that
all of the legatees are included in the benefit of the
residuary provision and that clause was inserted by
the testator merely to make sure that he was dis-
posing of all of his available estate among them.
The interest is based upon the proportion or per-
centage that the legacies “are given to them.”

With this clear arrangement in effect, the testa-
tor, m the course of a few years, executed the
Eighth Codicil. The important question now be-
fore the Court is what his actual intention was in
the execution of the Eighth Codicil.

We shall, at a later point, refer with more de-
tail to the arguments contained in the very ingen-
ious brief filed on behalf of the appellants, and
shall also discuss the authorities cited on both
sides. At this point we desire merely to suggest
that the appellants in their zeal for refinements of
argument, overlook what is, after all, the effort
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of the Courts in all cases, to ascertain from the
testator’s own language what his intention was and
that without too much regard to so-called rules of
construction, as interesting as those rules some-
times are for purposes of illustration. As will ap-
pear from the authorities to be discussed, it 1is
apparent that in each case the Courts exercised
the greatest care to scrutinize the testator’s own
language to ascertain therefrom, if possible, what
he actually had in mind. Therefore, without in
the first instance considering the authorities or
technical rules of construction, it is well to look
at the language of these codicils with an open
mind and endeavor to place one’s self in the posi-
tion of the testator as he employed as a layman
the English language.

Upon reading the Eighth Codicil, it is at once
clear that the testator had come to feel doubt of
the propriety of the dispositions he had made of
his estate, in view of what he came at that time
to feel its value was. Furthermore, it is equally
apparent that he had concluded that he had not,
by the Seventh Codicil, benefited sufficiently his
relatives (for whom apparently he had the highest
regard) his friends, the employees who had served
him faithfully, and certain institutions in the work
of which he was specially interested. He decided,
therefore, upon a totally different apportionment
of the bulk of his estate, and did, by langu-
age which he thought appropriate, the same as
though he had with pen and ink edited his
Seventh Codicil, making erasures therein, insert-
ing in lieu of such erasures different figures and
then republishing his Codicil pursuant to the sta-
tute. The lanuage he used makes it quite clear that
this is what he thought he was in effect doing. In
other words, he thought, after the execution of the
Eighth Codicil, that his testamentary disposition
was included within the confines of his Will and



the Seventh Codicil, as the Seventh Codicil had
been altered by reason of the changes of amount
and revocations made by the Eighth Codicil.

Thus, in the first paragraph of the Eighth Cod-
icil the testator provides that the sum of $15,000
each 1s given to Josephine Hewitt, Helen Jackson
and Minnie Hueston ‘fin lieu” of the legacies of
$5,000. This 1s the same as if the testator had
said, “I wish my Seventh Codicil to stand, but I
am now 1n the second paragraph striking out the
sum of $5,000 insofar as it relates to Josephine
Hewitt, Helen Jackson and Minnie Hueston, and
substituting therefor the sum of $15,000.” “In
liew” means “in substitution,” “in the place of.”
With the same thought in mind, he says in the
third paragraph that “in lieu” of the legacy of
$5,000 provided in the second clause of the Seventh
Codicil, he desires to give to each of the institu-
tions named the sum of $1,000. Then to make it
perfectly clear that what he was in effect doing
was making an alteration in the second clause of
the Seventh Codicil, he explains, “I reduce the
aforesaid legacy as originally provided for in the
aforesaid Codicil from $5,000 to $1,000 to each.”

Reading the Codicils together with the Will as
one instrument, as we must, it is equally apparent
that the second clause must be read in the light of
the substitutions made by the testator in its provi-
sions, and that when we come to enforce the resid-
uary provision of the ninth clause of the Seventh
Codicil and inquire the percentage in which pre-
vious legacies (iare given” to the beneficiaries, we
must adopt the percentage as fixed by the Eighth
Codicil. The Eighth Codicil, in effect, in the case
of all these persons and corporations, fixes the
amounts “given” to these persons and corporations
as of the date of the testator’s death. It is quite
like the construction to be given to a statute after
an amendment, Bv amendment the statute Dbe-
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comes altered and must be construed in all its parts
as though the amendment had been embodied in
the statute as first promulgated.

The concluding paragraphs of the Eighth Codicil
bear out the view that the testator considered all
of his provisions for the benefit of the respective
legatees mentioned in the Seventh Codicil, as one
gift or legacy in the case of each, namely, a specific
sum to be reduced by operation of law propor-
tionately in case of a deficiency in the amount of
the estate, and to be increased proportionately by
this provision in the case of an excess in the amount
of the estate. Therefore, in the fourth, fifth and
sixth paragraphs of the Eighth Codicil, where he
revokes the provisions made for persons who had
died subsequent to the date of the Seventh Codicil,
he refers specifically only to the third, fourth and
fifth clauses of said Codicil. In view of the death
of these persons, it is quite obvious that he con-
sidered it no longer necessary to benefit them.
That applied as well to the specific legacies as well
as to their interest in the residue. Yet he says only
that he makes null and void the legacies bequeathed
to them in the third, fourth and fifth clauses of
the codicil. In other words, he again indicates his
view that he was in effect striking out these pro-
visions of clauses three, four and five and thereby
inferentially disposing of any possible claim to the
residuary bequest. In the case of Smith and How-
land in the sixth clause, he refers to them as
“named in the fifth clause,” not deeming it neces-
sary to say further, “and also sharing under the
ninth clause.” Counsel for the appellants, Metho-
dist Episcopal Hospital in the City of New York,
and others, refer on page eleven of their brief to
the distinction between “a legacy” and a gift of a
portion of the residue, citing Quincy v. Rogers, 9
Cush. (Mass.) 291, and they infer that the testa-
tor had this distinction in mind. Paragraph sixth



of the Eighth Codicil shows distinctly that he did
not have it in mind, that he ignored it and that he
considered both benefits as constituting together
a legacy. In the sixth paragraph he says as to
Smith and Howland, “I make null and void the
legacies given to them.”

As against the above considerations which appear
on the face of the two codicils, counsel for the
appellants with much ingenuity argue upon tech-
nical rules of construction and elaborate upon
deductions which they make from the appraised
value of the estate and the result in figures of their
construction of the Will and that adopted by the
Court below.

We submit that speculation in figures should be
indulged in only with the greatest caution. The
testator obviously did not know what the appraised
value of his estate was going to be. Much hap-
pened in the real estate world between the dates of
the Seventh and Eighth Codicils and the date of
the testator’s death. We cannot conceive of the
testator involving himself in the rather elaborate
figuring indulged in by counsel for the appellants.
We are not justified in considering the amounts in
question further than to ask, as did the Court be-
low, whether it is reasonable to suppose that the
testator, by the Eighth Codicil, intended both to
decrease and increase by the same stroke of the
pen his provisions for the institutions involved.
Although the testator made no elaborate computa-
tion, he did undoubtedly realize that by cutting
off amounts from the specific legacies he was
thereby largely increasing the residue of his estate,
and that accordingly, if he were allowing the shares
in the residue to remain as fixed in the Seventh
Codicil, he was thus increasing the fund in which
the institutions whose specific legacies were cut
down would share. As pointed out on page nine
of the appellants’ brief, upon their construction, in



view of this increase of the residue, the net result
in the case of the churches and charities amounts
to approximately $53,000 only. We submit that if
this were all that the testator contemplated he
would not have felt it necessary to execute the
Eighth Codicil with its very evident intention to
effect a disposition of his entire estate along lines
which he had come to feel more advisable.

Too much weight cannot be given to the circum-
stance that the persons and corporations which
gain under the construction given by the Court
below are the relatives and friends of the testator
and certain favored institutions in which he had
shown an especial interest, as for example the
Methodist Episcopal Home for the Aged of Ocean
Grove, to which institution he had at one time by
the Sixth Codicil (p. 44) given the entire residue
of his estate. Counsel for the appellants in their
effort to find some explanation for the Eighth Cod-
icil, other than a desire on the part of the testator
to re-apportion his entire estate among the objects
of his bounty, argue on page nine of their brief,
that the reason for the Eighth Codicil was that
the testator realized it might take a long time to
dispose of his real estate to advantage and that

“He had set his heart on certain of his
kindred, connections and employees receiving
certain minimum amounts and concluded that,
if the cash should be slow in coming to hand
and the Executors should make payments on
account of the legacies, such payments would
go more largely to the living who were legatees,
if he should increase certain of their primary
legacies and decrease the legacies to institu-
tions. Such solicitude for the prompt payment
of certain specified sums to living persons does
not at all militate against the view; that as to

the residuary he wished the institutions to take
proportions as under the earlier instrument.’

The fallacy of this argument is that the testator
did not reduce the provisions for all of the insti-
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tutions as he would have done if his only desire
was to enable the living persons to have more im-
mediate payments. Furthermore, such reduction
alone would not have accomplished the result. If
that had been his desire, he could easily have
stated that he wished the individuals to be paid
their legacies before anything should be paid to
the institutions. But the conclusive answer is
that he did not reduce all of the institutions. As
significant examples, he left the same provision for
the “Methodist Episcopal Home for the Aged of
Ocean Grove”, “Searles Memorial Home for Aged
Women”, and “New Jersey Conference Fund of the
Methodist Episcopal Church for Superannuated
Preachers.” A reading of the list of beneficiaries,
we submit, will demonstrate that undoubtedly
some of the institutions reduced had greater need
for immediate cash than the three institutions just
named. Ihe fact that each of these institutions
has to do with aged people must indicate a special
interest in that kind of work on the part of the
testator. Surely in differentiating between these
institutions and the others, he indicated his wish
to have them included with his relatives, friends
and employees in the greater distribution of the
bulk of his estate resulting under the proper con-
struction of the Eighth Codicil.

It is appropriate now to discuss the authorities
involving situations somewhat similar to those at
bar. The cases unite in the view that after all
it 1s a question of the testator’s intention. In-
variably the Court has endeavored to seize upon
any words and clauses in the Will shedding light
upon what the testator’s intention actually was.

e nearest case in our own reports is Hayes’ Exec-
utors v. Hayes, 21 N. J. Eq. 265. There the de-
cedent, by his Will, gave the sum of $15,000 to his
execu ors in trust to pay the income thereof to his
brother during his life, and after his death the
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remainder to his children. The tenth paragraph of
his Will stated that the bequests in his Will
amounted to $70,000 and he directed that if the
net proceeds of his estate should amount to more
or less than that sum, the bequests should be in-
creased or diminished, as the case might be, and
in proportion to such bequests and thus made to
absorb his residuary estate. This, as we have
shown, is the equivalent of what the decedent did
in the case at bar. By a codicil to the Hayes’ will,
it was provided, “Having since the date of said
Will provided my brother, John C. Hayes, with a
place for a permanent home, I do hereby reduce
the amount bequeathed to my executors for his
benefit, from $15,000 to $10,000.” Other deduc-
tions were made by this codicil, amounting in all to
$7,000, and the codicil then provided, “It is my
will that the said amount be apportioned by my
executors and paid over by them among and to the
remaining legatees particularly named in the
fourth, sixth and seventh paragraphs of my said
Will, according to the amount they are entitled by
said Will to receive.” With respect to the share
to be taken by the brother in the residue of the
estate, the Court said:

“The proportion of the $7,000 and of the
residue of the estate to be paid to John C.
Hayes must be calculated upon $10,000, that
being the amount to which his legacy is re-
duced by the codicil.”

Another important case which is quite in point is
Hard v. Ashley, 23 N. E. (Court of Appeals of
N. Y.), page 177. There the testator, after various
bequests of money and property in the earlier
clauses of his Will, by the residuary clause thereof,
gave his residuary estate “to the same parties, in
the same ratio and proportion as are given and
specified in the foregoing bequests.” For the pur-
pose of establishing such proportions he valued the
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real estate comprised in the bequests at certain
stated sums. One of the legatees, a Mrs. Wilcox,
was given the use of a farm for life, with remainder
to her children, and the testator valued this farm
at the sum of $15,000. By a codicil to his will, the
testator, after referring to the fact that he had
given the use of this farm to Mrs. Wilcox with re-
mainder to her children, continued, “in lieu and
instead of said bequests, I do hereby give the said
Zipporah E. Wilcox and her heirs, $8,000, payable
as soon as conveniently may be after my death,
etc.” In the lower court, it was held that this pro-
vision operated to destroy completely Mrs. Wilcox’s
right to share in the residue. The Court of Ap-
peals, in an opinion by Judge Gray, held that this
was not the proper construction, that Mrs. Wilcox
was entitled to share in the residue, but on the
basis of $8,000 and not $15,000, as originally pro-
vided. The Court referred to the rule “that a will
and codicil shall be taken and construed together
—in connection with each other,—as parts of one
and the same instrument, and that the dispositions
of a will shall not be disturbed further than to the
extent necessary to give effect to the codicil.” And
the Court continued:

“Here the clause of the codicil in question
does not in terms revoke anything but the be-
quest of the farm; but it substitutes for that
which is thus revoked, a gift of a sum of money.
The language ‘in lieu and instead of said be-
quests’ seems to me to be entitled to consider-
able significance, and to warrant our reading
the original will without other change in that
regard, than the mere substitution of the gift
of $8,000 in money for the gift of the
farm. * * *

“The disposition of the residuary estate by
the testator was its division among those cer-
tain persons to whom legacies had been previ-
ously given, and in that proportion to each
which the stated value of his or her legacy
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bore to the aggregate value of all of those lega-
cies. The subsequent execution of a codicil
only affected that disposition by lessening the
amount of the legacy to Mrs. Wilcox from
$15,000 to $8,000. That did not strike her out
as one of the persons denominated by the
residuary clause as a residuary legatee. It
left her in, but in lieu of the farm gave her
a sum of money representing less in value
than the farm was valued at. This change,
effected by the codicil, operated to introduce a
new divisor in the distribution of the residu-
ary estate. In other words, in reading the will
we take in the codicil, and, in place of the gift,
in the record clause, of a farm valued at
$15,000, we read a substituted gift of $8,000,
and the disposition of the residuary estate
proceeds upon precisely the same principle. 1
think in that way the clear and obvious pur-
pose of the testator is given effect. His will
spoke from the time of his death, and then it
was evidenced by the will and the codicil,
taken together.”

A case directly in point is In re Conrtauld w.
Caw'Ston, 47 Law Times, 647. There a testator, by
his will, bequeathed £70,000 upon certain terms
and conditions to his*one adopted daughter for life,
and with power of appointment, etc. upon her part,
and the sum of £80,000 to another adopted daugh-
ter upon like terms, and by his residuary clause he
left the residue of his estate to his trustees to pay
debts and other expenses and duties and to distrib-
ute the remainder to his “residuary legatees.”
His residuary legatees he had previously defined to
be the persons named in his will as pecuniary lega-
tees and in his residuary clause he provided that
such residue should be divided among such “residu-
ary legatees” pro rata in proportion to the amounts
of the legacies thereinbefore bequeathed to them.

By separate provisions of a codicil thereafter
made, the testator revoked such legacies of £70,000
and £80,000 and “in substitution for and not in



addition to” such legacies he bequeathed £80,000
to the one adopted daughter upon the same trusts
and provisions as declared in his will, and £140,000
to the other adopted daughter upon the trusts and
provisions declared in his will. Upon the very
thorough argument of the cause by eminent counsel,
various questions were raised. First, as to whether
or not the adopted daughters, in view of the codicil,
took any share whatever in the residue, and in the
second place, assuming that they did, whether they
shared in proportion to the legacies given to them
in the will, or in proportion to their legacies as in-
creased by the codicil. As appears from the argu-
ment of counsel, the Court (Kay, J.) was im-
pressed by the fact that the testator, having used
the word “substitute”, indicated his intention that
the will should be read as though the new amount
appeared in place of the old, and further, as the
Court remarked in language particularly apt to
the case at bar:

“The scheme of the whole instrument was to
give certain sums, which the testator supposes
would probably exhaust the estate, and then he
chooses to divide the residue amongst them in
certain proportions.”

The Court held that the codicil did not operate
to cancel and revoke the bequest of a share in the
residue and that the adopted daughters, therefore,
were entitled to share in the residue in proportion
to their legacies as bequeathed by the codicil. In
other words, by the codicil the larger sums had been
substituted for the smaller sums in the will, and
reading the instruments together, it was the duty
of the Court, in carrying out the testator’s inten-
tion, to permit the adopted daughters to share in
the residue on the basis of their substituted
legacies.
The Court said:

“Now the scheme of the will was obviously
this, to give certain pecuniary legacies to dif-
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ferent legatees, and then to divide what might
be left of his personal estate among the lega-
tees in those proportions which the amounts
of their pecuniary legacies had determined.
The question is whether, having by this codicil
revoked two of those legacies (the other revo-
cation being practically in the same words as
this), and having substituted another legacy
which is to be held, as I have already deter-
mined, upon the same trusts as the former
legacies in all respects which he has given to
the same trustees, and is to be held upon the
same trusts, and in the same manner as if they
were here repeated—whether that 1s a substitu-
tion for the previous legacy, not merely so far
as relates to the trusts of and incident to that
particular legacy, but also so as to occasion a
different division of the residue from that
which would have been made if this revocation
of the legacy had not taken place at all. Of
course, the argument on one side is that, unless
you do read the codicil so as to substitute this
legacy for all purposes in the will, you do not
give the full effect to the word ‘substitution’,
and that the real meaning of the testator was
that you must read in the will in the place
where he has put the figure 70,000 L the figure
80,000 L. Of course, if that is so, then the
residue 1s to be divided in this proportion. On
the other hand, it is said that the proportions
in which the residue was to be divided were
most clearly ascertained on the face of the
will, and there has been no express alter-
ation of this proportion, and, of course, it
would have been very easy for the testator
to say in the codicil that he meant the
residue to be divided in this new proportion,
if he had intended that. It is argued that,
not only has he not said so, but he has said
something on which both sides rely in the codi-
cil, namely, that in all other respects he con-
firms his will, which one side says means: I re-
peat the residuary bequest which is contained
in it; the other side says it means something
quite different, namely, I make a residuary be-
quest here as if the legacy were substituted. I
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confess the problem is not a very easy one to
solve. The effect of the argument on one side no
doubt is to alter the proportion in which the
residue 1s to be divided. The argument on the
other side, is, that the effect of revoking these
legacies was to revoke the gift of any share
of residue to these particular legatees, and
that as to these shares of residue, I suppose,
there is to be an intestacy. 1 am perfectly
unable to follow that. It seems to me there
1s no exception certainly of the gift of residue
in the will, and that the legatees must be
entitled to their shares of residue either in
the proportion given by the will, or in that
given by the codicil. I think on the whole, in
the absence of authority, I am bound to give
to the word °‘substitution’ its largest mean-
ing, and to read the will and codicil as one is
bound to do, as one document, and to treat
the words of the testator as if he had said:
I direct that these increased legacies shall be
read as if they were inserted in the will for all
purposes; in which case the residue must be
divided amongst the legatees as if their orig-
inal legacies had been the amounts mentioned
in the codicil, and not in the will. Until it
was pointed out to me, I did not observe that
the particular words ‘in the same manner as
1f they were here repeated’ occur with refer-
ence to the 70,000 L., and are not actually re-
peated with reference to the 80,000 L. But I
do not think on that account it would be pos-
sible to make distinction between the two; be-
cause the words ‘in substitution’ occur in
both cases, and those words probably are not
again repeated as to the legacy of 80,000 L.,
because the testator has made his intention
quite sufficiently clear without using the words
again.”

It 1s, of course, well settled that a legacy given
as a substitute for another is subject to the inci-
dents of the original. As it was stated in Exec-
utors of Condict v. King, 13 N. J. Eq. 375, at page
381, “where one legacy is given as a mere substi-
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tute for another, the substituted gift is subject to
the incidents of the original, although not so ex-
pressed in the testamentary instrument.”

Under this rule, it was held in Johnstone v. The
Earl of Harrowby, 1 De Gex, F & J 183,?that a
legacy given by a codicil to a legatee to whom
another legacy was given by another codicil, was
cumulative and payable out of the same funds and
upon the same conditions, including exemption from
legacy duty. The Lord Chancellor said:

“Added legacies are put on the same footing
as substituted legacies; and the test proposed
is whether the second legacies really are in
point of law and in effect substituted or
added.”

Cases cited to the contrary of the view above
expressed will be found on examination to be dis-
tinguishable on the ground that the Court in each
found evidence of the testator’s intention that the
revocation of a specific bequest should not affect
an independent bequest of a share in the residue.
Every one of the cases contains the element of a
revocation of the specific bequest and not, as in
the case at bar and the cases just cited, the substi-
tution of one specific bequest for another of a
different amount.

The leading case is Colt v. Colt, 32 Conn. 422.
In that case, Colonel Colt, the decedent, in his will
bequeathed to various persons each a certain num-
ber of the shares of stock of Colt’s Patent Fire
Arms Manufacturing Co., and, among others, to
his brother, James B. Colt, the use of 500 shares of
said stock during his lifetime, with remainder to
his issue. By the residuary clause of the will he
bequeathed all the remaining stock of said com-
pany to be “divided among the several persons and
parties to whom I have hereinbefore given legacies
of stock, in the ratio and proportion in which said
legacies of stock are hereinbefore given.” By a
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codicil to his will, Colonel Colt provided, among
other things, ‘I also revoke and cancel, for reasons
growing out of his late unbrotherly conduct toward
me, the legacy of 500 shares of the stock of Colt’s
Patent Fire Arms Manufacturing Co. given in the
aforesaid will to James B. Colt for life, remainder
to his children,” and he then gave this stock to
another legatee. The issue thus was whether the
testator, by his revocation of the specific legacy to
his brother, and without in any way mentioning
his brother’s share in the residue, had also revoked
the gift of a part of the residue. The inquiry thus
was not, as in the case at bar, whether a propor-
tionate interest in the residue had been increased
or diminished by reason of the codicil, but rather
whether the revocation of one gift had impliedly
revoked the other. There was no substitution of
one legacy for another and a discussion of the
effect of such action, but rather the sole inquiry
whether the two legacies were so dependent that
the revocation of one impliedly revoked the other.
The opinion of the Court is long and careful. At
the outset, reference is made to the following rules
of construction:

“That the construction is to be put upon the
Instrument as a whole and not upon detached
portions of it, so if there is a codicil, that is to
be read in connection with the will, and the
construction is to be put upon the whole as one
mnstrument. * * * Another important rule
1s that the different parts of a will or of a will
and codicil, shall be reconciled if possible,
and where a bequest has been once made, it
shall not be considered revoked unless no other
construction can be fairly put upon the lan-
guage used by the testator.”

The Court held that the brother’s share of the
residue had not been revoked by the codicil. The
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case 1s, of course, obviously distinguishable from
the case at bar. It is not necessary to add anything
to the clear and conclusive discussion of this case
found in the brief for the complainant-respondent,
The distinctions there stated between the Colt case
and the case at bar are substantial and controlling.
It is quite apparent that in the Colt case the Court
did not consider that the testator meant to be-
queath his entire estate proportionally to all his
beneficiaries as in the case at bar. Furthermore,
there was no element of substitution, but the issue
was entirely whether the revocation of a specific
gift made for a particular reason involved also a
revocation of a residuary gift disconnected with the
particular reason. The specific gift there was
made, as the testator himself said, in satisfaction
of an alleged claim which his brother had against
him. His brother by his conduct with respect un-
doubtedly to this very claim had so changed the
situation that when the testator made his codicil
he felt he was no longer under any obligation to
make the specific bequest. Naturally the Court
thought that a revocation made for this reason
should not be permitted to disinherit entirely the
testator’s blood relative. In this aspect, there-
fore, the case is entirely like Wetmore v. Parker,
which we shall next discuss.

Before leaving the Colt case reference may be
made to the following significant language of the
Court:

“The strongest ground that can be taken for
the respondents is, that there is virtually but
one legacy to James B. Colt; that the testator
had determined to divide all of his stock in
Colt’s Patent Fire Arms Company among cer-
tain persons in certain proportions, but not
being certain how much he should leave at his
death, he gave certain specified amounts to
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the legatees, in the proportion in which he in-
tended to divide his whole stock, and then
gave as a part of the same bequest the in-
definite residue in the same proportions. It
may be urged that he adopted this course in
lieu of bequeathing the whole at once in pro-
portion to certain numbers. There is some
plausibility in this claim. |f it is correct there
would be a clear revocation of the whole be-
quest. But the most that can be said of it
with any certainty is, that this may have been
his intention.”

Wetmore v. Parker, 52 N. Y. 450, involved prac-
tically the same question as the Colt case, the in-
quiry again being whether the revocation of a
specific legacy impliedly revoked the right given in
the will to share in the residue. The testatrix
there, in her will, gave $10,000 to the Utica Female
Academy for certain purposes, and $10,000 to the
Reformed Dutch Church of Utica for certain other
purposes, and by her residuary clause gave and
bequeathed the rest and residue of her estate “to
the several persons, corporations and societies to
whom I have hereinbefore made bequests and who
shall be living and existing and able to take the
same, in proportion to the amounts given and be-
queathed to them respectively”. By a codicil to
her will, she referred to the clause of her will
giving $10,000 to the Utica Female Academy and
“whereas I have at this time given to the said
Academy the sum of $3,000 to said Academy, in-
tending the same to be part of, and to be paid in
anticipation of so much of said legacy, Now,
Therefore, I do hereby revoke the bequest of $3,000,
part of the said sum of $10,000, and do hereby
bequeath to the said Utica Female Academy, the
sum of $7,000 (instead of $10,000) to be expended
by the trustees thereof”, etc,
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By another codicil, she recited the clause of her
will giving $10,000 to the Reformed Dutch Church
of Utica for the purpose of aiding in the erection
of its church edifice and “it now appearing prob-
able that said purpose will soon be accomplished,
and I having concluded to give at this time the sum
of $3,000 towards the extinguishment of the debt
incurred as aforesaid, do hereby revoke my said
bequest of $10,000 to the Reformed Dutch Church/'
The Court held that these revocations did not affect
the rights of the two institutions in the residue as
conferred upon them by the will and that the pro-
portion in which they took the residue was the
same as if no codicil had been made. The distinc-
tion between that case and the case at bar is ob-
vious. It was apparent from the will that the
testatrix intended by the specific legacies to give
money to the two institutions for certain specific
purposes, and then for the general purposes of
these institutions conferred upon them a propor-
tionate share of the residue of her estate. Her
codicils show that she was satisfied that she had
done all that it was necessary for her to do as far
as the specific purposes for which the definite
legacies were intended were concerned, and there-
fore she revoked these bequests for these specific
purposes, but obviously that did not indicate any
intention on her part to takp from these institu-
tions the share of the residue given to them for
their général purposes. The Court very properly
held that she did not do so. Thus the Court said :

“We are justified in inferring that the testa-
trix had two objects in view—one to aid in
completing and furnishing the building, the
other to contribute toward a fund for perma
nent support. The first bequest would neces-
sarily be expended at once, the latter might
and ordinarily would be permanently in-
vested.”
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And it is significant that the Court, in distin-
guishing Hayes v. Hayes, supra, said:

“It 1s evident that the testator (in the

Hayes case) intended to divide his whole

estate in certain proportions and the codicil
only changed the proportion.”

In Pendergast v. Tibbetts, 41 N. E. (Mass.) 294,
the testator gave various pecuniary legacies to dif-
ferent persons and then divided the rest and resi-
due among them in proportion to the respective
amounts thus given. By a codicil, the testator re-
voked certain of such legacies, amounting to $10,-
000 each, and ‘fin place thereof” gave to each of
said persons the sum of $5,000, and by another
clause of the codicil gave to as mnay other persons
legacies of $5,000 each. The Court held that the
new legatees of $5,000 were not entitled to share
in the residue and that the original legatees were
entitled to share therein in proportion to the gifts
originally given to them. Here again the case is
distinguishable. The authorities are uniform that
a legatee in a codicil does not, under circumstances
like those in the case at bar, obtain any benefit by
a residuary clause of this character in the will.
What the testator did in the Pendergast case, as
appears clearly from the fact that the new be-
quests made were for the exact amount taken
away from the original legatees, was to reduce
those specific legacies by $15,000 in all, and give
that particular $15,000 to three other persons in
three bequests of $5,000 each. There was, there-
fore, no element of a substitution of a new scheme
of distribution for an old one, as in the case at
bar. Here, again, the issue was one of implied
revocation and not the substitution of one legacy

for another as in the cases we have cited above.
The Court said:

“The reducing of the legacies given to Mrs
Nutter, Mrs. Whitehouse and Mrs. Varney in
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the second clause of the will from $10,000 each
to $5,000 and giving the amounts thus taken
from them to the other three nieces named in
the codicil is consistent with an intention on
the part of the testator to have Mrs. Nutter,
Mrs. Whitehouse and Mrs. Varney to share in
the rest and residue as the will provides that
they should.”

In none of the cases was there a general scheme
of distribution involved as in the case at bar, and
in each of them there were significant circum-
stances indicating a lack of intention on the part
of the testator to affect by his codicils, the residu-
ary distribution directed by his will. Here it is
significant to note that the very eminent Court
which decided Hard v. Ashley, supra, cited in their
opinion Colt v. Colt and Wetmore V. Parker, not
deeming these cases to be contrary to the conclu-
sion reached on the facts in Hard v. Ashley. It is
clear that the Court in Hard v. Ashley considered
that these authorities went no further than to
prevent the implied revocation of the residuary
bequest, and that they did not touch, however, the
effect of a substituted bequest as far as the residue
1s concerned.

We cannot justly assume as do the appellants
that the Court of Appeals in deciding Hard w.
Ashley overlooked the true significance of Colt v.
Colt and Wetmore v. Parker.

Other authorities cited by appellants are ob-
viously distinguishable and we do not feel it neces-
sary to burden the Court with a detailed discussion
thereof.
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We submit very respectfully that the decree be-
low embodies in all respects the testator’s plain
intention and should be affirmed.

Respectfully submitted,

McCarter & English,

Solicitors for John T. Gillespie and
Samuel H. Gillespie, executors of
the Last Will and Testament of
Louis C. Gillespie, deceased; John
T. Gillespie, James P. Gillespie,
Samuel H. Gillespie, Josephine G.
Erskine, Helen G. Sanford, Mary
G. Illman and George Fletcher
Illman.

Katzenbach & Hunt,
Solicitors for Josephine Hewitt,
Helen Jackson and Minnie Hues-
ton.

Edward L. Katzenbach,
Arthur F. Egner,
Of Counsel.
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John T. Gillespie and Samuel H.
Gillespie, Executors, &e., of Louis
C. Gillespie, deceased, et als.,

Defendants-Respondents.

On Appeal of : The Methodist Episcopal Hos-
pital in the City of Brooklyn, The Methodist
Episcopal Church Home of New York City
for the Aged and Infirm of New York City,
New York, and The Brooklyn Methodist
Episcopal Church Home for the Aged of
Brooklyn, New York,

Defendants-Appellants,
and

On Appeal of : First Presbyterian Church of
Asbury Park, New Jersey; The Trustees of
the Second Church of Christ, Scientist, of
Asbury Park, New Jersey, and Ann May
Memorial Homeopathic Hospital of Spring
Lake, New Jersey,

Defendants-Appellants.

BRIEF ON BEHALF
OF COMPLAINANT-RESPONDENT.

The Nature of the Proceedings.

This suit was instituted in the Court of Chan-
cery to obtain a construction of the last will and
testament and eight codicils thereto of James A.
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Bradley, deceased, late of Asbury Park, New dJer-
sey. The bill was filed by Samuel H. Gillespie
as the sole acting executor and surviving trustee
of Mr. Bradley’s estate. Of the seventy-six bene-
ficiaries or possible beneficiaries, all of whom were
made defendants, fifty appeared and answered in
the suit. Numerous questions were raised by the
pleadings and proofs, all of which were consid-
ered and passed upon by Vice-Chancellor Backes
before whom the cause was heard (Record, pp.
167-183). The decree advised by him contains a
clear adjudication of the rights of each of the
defendants under such will and codicils (Record,
pp. 184-201).

Of the large number of defendants whose inter-
est or want of interest in the testator’s estate
was thus determined, only six have appealed.
Their appeals, two in number, are now before
this Court and present only the following ques-
tions: (1) The correctness of the learned Vice-
Chancellor’s finding that the changes made by the
Eighth Codicil in the amounts of primary be-
quests given by the Seventh Codicil changed the
proportions in which by the provisions of the
Seventh Codicil the beneficiaries named therein
were entitled to share in the residue of the estate
(Record, p. 202), and (2) the correctness of his
further finding that the Trustees of the Second
Church of Christ, Scientist, of Asbury Park was
not entitled to a legacy under the Seventh or
Eighth Codicils (Record, p. 207).

None of the facts are disputed. Upon the hear-
ing and with the approval of the court below
nearly all of the facts were read into the record
by counsel for the complainant and stipulated to
be proven. It is believed that it will serve no use-
ful purpose to review the evidence generally, but
rather that its bearing upon each of the two ques-
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tions involved on the appeals should be shown in
connection therewith.

Mr. Gillespie in addition to being the executor
and trustee of the testator’s estate is also a bene-
ficiary thereof and therefore has an individual in-
terest in the outcome of the litigation. In order
that the questions involved in the construction of
the testator’s will and codicils may be impartially
presented, Mr. Gillespie as such complainant is
represented in this Court, as he was in the Court
below, by counsel who in nowise represent him
or speak for him in his individual capacity. Here,
as there, it will be our sole aim as such counsel
to impartially aid the Court in its task of deter-
mining the questions presented.

We respectfully submit that each thereof was
correctly decided by the learned Vice-Chancellor
and that the portions of the decree from which the
appeals are taken should therefore be affirmed.

ARGUMENT.
I.

The changes made by the Eighth Codicil in the
amounts of the primary bequests given by the
Seventh Codicil changed the proportions in which
by the provisions of the Seventh Codicil the bene-
ficiaries named therein were entitled to share in
the residue of the testator’s estate.

Mr. Bradley died on June 6, 1921. His will
was dated June 26, 1896 (Record, p. 101). In it
he. made numerous bequests and devises, which
were somewhat changed by the first six of his
codicils, but in a manner which has no bearing
on the present appeals (Record, pp. 17-44). By
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his Seventh Codicil dated May 3, 1916, the testa-
tor without revoking any of the devises thereto-
fore made by him or altering the powers there-
tofore conferred upon his executor, revoked all of
the bequests made by his will or any of the prior
codicils thereto and except for the lands so there-
tofore devised, disposed of his entire estate as
follows :

By the second item of this Codicil he gave and
bequeathed to sixteen individuals the sum of $5,-
000 each. They included all of his relatives and
numerous relatives of his wife, she having died
shortly prior to the execution of such codicil, and
also two of the testator*s employees. In the same
item he gave and bequeathed the same amount
($5,000) to each of numerous churches located in
or near Asbury Park, and to each of numerous
charitable institutions, some of which were simi-
larly located and others of which carried on their
activities in more distant places (Record, pp. 44-
45).

By the third item he gave $5,000 in trust to pay
the income therefrom to his nephew, William
Dickinson, for life, and upon his death to pay the
principal to another named charitable institution
(Record, pp. 45-46).

By the fourth item he gave $5,000 in trust to
pay the income therefrom to the widow of An-
thony Comstock, one of his life-long friends, and
upon her death to pay the principal to another
named charitable institution (Record, p. 46).

By the fifth item he gave $500 to each of eight
additional employees (Record, p. 46).

By the sixth and seventh items respectively he
gave $500 to another friend and $300 to a former
employee (Record, p. 46).

By the eighth item he disposed of his wearing

apparel.
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The ninth and tenth items read as follows:

“ Ninth: AIll the rest, residue and remain-
der of my estate, I give and bequeath to the
aforenamed legatees in the proportion or on
the percentage that the aforementioned lega-
cies are given to them respectively.

“Tenth: I direct that the legacies herein
provided for shall be a charge on my real es-
tate, and I direct my Executor, and give him
full power of sale, to sell any and all of my
real estate to pay said legacies, and give him
power to execute deed or deeds therefor”
(Record, pp. 46-47).

By his Eighth Codicil dated March 3,1919, made
about three years after the Seventh Codicil and
about two years before his death, the testator re-
arranged the distribution of his estate (other than
the real estate specifically devised by his will and
the first six codicils thereto) among the benefici-
aries named in the Seventh Codicil without, how-
ever, eliminating any of them as beneficiaries. In
addition, by his Eighth Codicil the testator gave
a specific legacy to a charitable institution not
named in the Seventh Codicil.

The pertinent provisions of such Eighth Codicil
are as follows:

“ First: In lieu of the legacies of Five thou-
sand ($5,000) dollars each to Josephine Hew-
itt, Helen Jackson and Minnie Hueston, I give
and bequeath to said Josephine Hewitt, Helen
Jackson and Minnie Hueston the sum of Fif-
teen thousand ($15,000) dollars to each.”

“Third: In lLieu of the legacies of Five
thousand ($5,000) dollars each, provided in
the Second clause of the Codicil to my Will
bearing date the third day of May, One thou-
sand, nine hundred and sixteen, and given as
follows:” (Then follows the names of all of
the churches and all of the charitable insti-

JercevS&e
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tutions, excepting three, named in the second
item of the Seventh Codicil) “ I give and be-
queath to each of the aforenamed the sum of
One thousand ($1,000) dollars, 1. e. I reduce
the aforesaid legacies as originally provided
for in the aforesaid Codicil from Five thou-
sand ($5,000) dollars to One thousand
($1,000) dollars to each.”

“ Fourth: As William Dickinson is now de-
ceased, I make null and void the legacy of
Five thousand ($5,000) dollars given and be-
queathed to my Executor in Trust for him by
the Third clause of the aforesaid Codicil.”

“ Fifth: As the widow of Anthony Com-
stock 1s now deceased, I make null and void
the legacy of Five thousand ($5,000) dollars
given and bequeathed to my Executor in trust
for her by the Fourth clause of the aforesaid
Codicil. **

“ Sixth: As Sylvester Smith and Edward
Howland named in the Fifth clause of the
aforesaid Codicil are now deceased, I make
null and void the legacies given to them by
the aforesaid Codicil.”

“Eighth: * * *

In all other respects I ratify, confirm and
republish my aforesaid Will and my afore-
saild Codicil bearing date the third day of
May, in the year One thousand, nine hundred
and sixteen” (Record, pp. 48-50).

The learned Vice-Chancellor held that the
changes so made by the testator in the Eighth Cod-
icil in the amounts of the primary bequests given
by the Seventh Codicil changed the proportions
in which by the provisions of the Seventh Codicil
the beneficiaries named therein were entitled to
share in the residue of the testator’s estate, and
that such residue should be distributed among the
individuals, churches and charitable institutions
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named in the Seventh Codicil as “ the aforenamed
legatees” in the proportions or percentages that
the primary bequests therein given them stand as
changed by the Eighth Codicil. The correctness
of this view is challenged by both of the appeals.
We submit, however, that it is sound both from
the standpoint of reason and authority, and should
be sustained for the following reasons:

(a) The primary bequests given by the Seventh
Codicil and the bequests of proportionate parts
of the residue given by the ninth item thereof, in
intention and effect constituted single legacies to
each of the legatees therein named.

The Vice-Chancellor did not adopt this view
for he said “ The pecuniary and residuary lega-
cies are clearly severable” (Record, p. 176, 1 20).
Although in nowise affecting the correctness of
his decision we do not think that such a finding
was right.

The net appraised value as of the time of the
testator’s death of the real estate included in the
devises which were not revoked by either his Sev-
enth or Eighth Codicil was $64,950. The ap-
praised value as of the same date of all of his
real estate was $1,432,215.12 and of his equity
therein $1,147,256.65. The appraised value of all
of his personal estate was, however, only $101,-
640.87 and his debts other than his mortgage in-
debtedness amounted to $70,151.81 (Record, pp.
102-103; p. 112; p. 164). His personal estate in-
cluded no bonds or shares of stock and more than
three-fourths thereof consisted of his investment
in the brush manufacturing business conducted
by him in New York under the name of Bradley
& Smith, and of amounts due or to grow due him
upon contracts for the sale of real estate (Rec-
ord, pp. 102-103). Little of the testator’s per-
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sonalty had a definite or readily ascertainable
market vaine and practically all of his property
was of such a character that it was impossible
for him to estimate with any degree of accuracy
what the realizable value thereof was likely to be
at any time or to fairly divide the same in kind
among those whom he desired to share therein
upon his death. These beneficiaries were numer-
ous. They included not only all of his living rela-
tives and those of his wife for whom he had made
provision in his will or earlier codicils, but prac-
tically .all of the children of those thereof who
had died, two or three close friends, numerous
religious, charitable and philanthropic institu-
tions, and a number of his old employees. As
appears by his Seventh Codicil there were at
least sixty-four individuals or agencies whom the
testator desired to benefit. He found himself
possessed of personal property of a value much
less than the mortgages covering his real estate
and with numerous parcels of realty, the value
of which was necessarily largely problematical.
What he clearly desired and determined to ac-
complish by his Seventh Codicil was the distri-
bution among these numerous beneficiaries of the
proceeds of all of his property, personal and real
(other than the real estate theretofore specifically
devised by him) in certain definite proportions
upon which he had then decided. In order to do
this i1t was necessary for him to fix upon the
numerators of the fractional parts of the pro-
ceeds of his estate which he desired to go to his
named beneficiaries. By this plan whether his
estate proved to be of greater or less value than
at the time he made his Seventh Codicil, or of
greater or less value than he might believe it to
be at the time it took effect, he could be certain
of the distribution of his estate in accordance with
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his wishes. His intention to bring about this re-
sult is manifest upon a reading of the Seventh
Codicil. In its accomplishment it was immaterial
what the size of the respective numerators were
as long as they bore the same ratio to each other.
Except for appearances, or for the testator’s nat-
ural desire that some material portion of the
money he proposed to have his executor dis-
tribute should be paid over promptly, he could
as well have chosen as the amounts of the primary
legacies named in the Seventh Codicil sums vary-
ing from $3 to $50 or 3% to 50*. The mere fact
that he found it convenient to effect his manifest
object by first giving numerous primary legacies
and then giving to all the legatees the residue of
his estate 1lin the proportion or on the percentage
that the aforementioned legacies are given to
them respectively” in nowise detracts from the
force of the view that he intended that each
should receive what was in effect a single legacy.
The same result would have been accomplished
if after providing as he did for primary legacies
to a total amount of $259,800 he had directed that
if the net proceeds of his estate should prove to
be less or more than this sum such legacies should
be proportionately abated or increased. The mere
form which he saw fit to employ in carrying out
his evident intention cannot be allowed to de-
feat it.

(b) Even if the primary and residuary lega-
cies given by the Seventh Codicil be regarded as
several and not as constituting a single legacy to
each of the legatees named therein, the manifest
intention of the testator was to apportion his es-
tate according to the substituted table of primary
legacies contained in the Eighth Codicil.

No one questions that the gifts contained in the
first and third items of the Eighth Codicil were
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substitutionary bequests. The appellants con-
tend, however, that the substitution was merely
of different primary legacies in place of those
given by the second item of the Seventh Codicil,
in nowise affecting the proportionate distribu-
tion of the residuary estate. They base this con-
tention upon the view that these legacies were in-
dependent and distinct from those given by the
ninth item of the same Codicil. As already ap-
pears, we cannot concur in this view but regard
the provisions contained in the second and ninth
items of the Seventh Codicil as constituting a
single legacy of a proportionate share in the tes-
tator’s estate in favor of each of the named or
designated legatees.

Assuming, however, for the purposes of argu-
ment that the appellants’ view as to the legacies
being independent and distinct is the correct one,
it does not sustain their contention as to the ex-
tent and effect of the substitutionary clauses of
the Eighth Codicil, and should not be permitted
to give the result which they desire to obtain. For
it 1s evident that when the testator in the Eighth
Codicil made a new table of primary bequests for
all of the legatees named in the second item of
the Seventh Codicil he intended that it should be
substituted for the earlier one and control in the
distribution of the proceeds of his estate. If in-
stead of making the Eighth Codicil the testator
had obliterated with pen and ink the amounts con-
tained in the second item of the Seventh Codicil
and written other amounts above the ones so
obliterated and had then re-executed and repub-
lished such codicil, no one would doubt that the
changes so effected had altered the proportionate
shares of the residuary estate to which the bene-
ficiaries named in that item would otherwise have
been entitled. This would be true whether the



11

bequests made by the second and ninth items are
regarded as several or single bequests to each of
the legatees. We can see no difference between
the result which the testator would have accom-
plished by adopting this course and the one which
resulted from the course he followed.

The two codicils must of course be read to-
gether as part of one testamentary instrument.
When this is done the intention of the testator be-
comes apparent. By the substitutionary clauses
which he employed in the Eighth Codicil he said
that when his estate was distributed among his
“ aforenamed legatees” of the Seventh Codicil
the benefits conferred thereby must be regarded
as changed by the Eighth Codicil to the extent
therein provided. In the case of his three nieces
the testator in effect said: “ In the second item
of my Seventh Codicil I strike out the sum of
$5,000 in so far as it applied to Josephine Hewitt,
Helen Jackson and Minnie Hueston and substi-
tute therefor the sum of $15,000.” In the case
of the churches and certain of the charitable in-
stitutions he in effect said: “ In the second para-
graph of my Seventh Codicil I strike out the sum
of $5,000 in so far as it.applied to the following
named churches and charitable institutions (nam-
ing them) and substitute therefor the sum of
$1,000, i. e, in each such case I reduce the sum of
$5,000 to $1,000.” Having done this, he in effect
added : ‘“*Except as so changed I wish my Seventh
Codicil to stand.”

The learned Vice-Chancellor well expressed his
views to this effect in the following words:

“ It would seem upon reading the will and
operating codicils, and visualizing the testa-
mentary scheme, that the manifest intention
of the testator was, to apportion the residue
according to the last table of pecuniary lega-
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cies. That is one’s first and enduring impres-
sion. By the Seventh Codicil the testator
put his relatives and friends on a par with
the institutions; all were to pro-rate in the
distribution of the residue on the basis of
$5,000 bequests to each. For reasons of his
own, as to which there need be no specula-
tion, he concluded to prefer his relatives and
friends, and by the Eighth Codicil gave, ‘In
lieu of’ the legacies given by the Seventh
Codicil, legacies of other amounts, indicating,
by the substitution of amounts, an intention
to introduce a new division in the apportion-
ment of the residue and that it was to be dis-
tributed according to the new schedule. Evi-
dence of the testator’s trend of mind is, that
after he had in plain and unmistakable lan-
guage substituted the $1,000 legacies for the
$5,000 legacies to the institutions he added
‘i. e I reduce the aforesaid legacies as orig-
inally provided for in the aforesaid codicil
from Five thousand ($5,000) dollars to One
thousand ($1,000) dollars to each’; intimat-
ing that the original legacies, in reduced
amounts, were to be the measure of partici-
pation in the residuary estate * * *”
(Record, p. 174).

That the substitutionary clauses of the Eighth
Codicil were not intended to and did not have
the limited effect claimed by the appellants,
namely, that they merely substituted pecuniary
legacies of different amounts for the primary
legacies given by the second item of the Seventh
Codicil, 1s also shown by the language used by the
testator in the fourth and fifth items of the Eighth
Codicil. Among the legatees who under the ninth
item of the Seventh Codicil were to share in the
division of ,the residuary estate were William
Dickinson and the widow of Anthony Comstock.
By the third and fourth items of such Codicil the
testator had provided a trust legacy of a specific
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amount for each of these legatees and by the
ninth item thereof he had created a trust for each
of them in a proportionate part of his residuary
estate. They were included among the “ afore-
named legatees” whom the testator in that codi-
cil provided should receive his residuary estate
upon the proportions or percentages therein
fixed. Mr. Dickinson and Mrs. Comstock both
died between the making of the Seventh and
Eighth Codicils. None of the appellants and no
one else questions that by the fourth and fifth
items of the Eighth Codicil the testator intended
to and did revoke everything he had given these
deceased legatees by his Seventh Codicil; that is
by the ninth item thereof as well as by the third
and fourth items. In effecting such revocations
the testator said as follows:

“Fourth: As William Dickinson is now
deceased, I make null and void the legacy of
Five thousand ($5,000) dollars given and be-
queathed to my Executor in Trust for him
by the Third clause of the aforesaid Codicil”
(Record, p. 49).

“ Fifth: As the widow of Anthony Com-
stock 1s now deceased, I make null and void
the legacy of Five thousand ($5,000) dollars
given and bequeathed to my Executor in trust
for her by the Fourth clause of the afore-
said Codicil” (Record, pp. 49-50).

The language of these items is most significant.
For in each instance the testator in terms revoked
only the legacies given by the third and fourth
clauses of the Seventh Codicil and made no men-
tion whatever of the ninth item thereof or the
benefits conferred thereby. In changing the bene-
fits which he had conferred upon certain of the
churches and institutions named in the second
item of the Seventh Codicil the testator employed



14

the same restricted language and must, we sub-
mit, in so doing have intended to give to it the
same comprehensive effect which everyone con-
cedes he did when employing it with regard to
such deceased legatees. There is no ground upon
which in the one instance the use of the same
language can be said to have been intended to
effect a complete revocation of the benefits con-
ferred by the ninth item of the Seventh Codicil
and yet in the other instance not to have worked
any change in the benefits conferred by that item.

There is additional evidence in the record to
sustain the construction placed by the Court be-
low upon the substitutionary clauses of the
Eighth Codicil. Throughout Mr. Bradley’s long
will and the codicils thereto he uniformly made
careful provision for his relatives and those of
his wife. As deaths occurred among them from
time to time he dealt with the resulting changed
conditions by making substitutionary gifts to the
children of those so dying. In his Seventh Codicil
he provided for every individual still living for
whom he had made provision either in his will or
any of its earlier codicils, and in the case of those
who had died he made a substitutionary gift to
their children. By his Eighth Codicil he (1) in-
creased threefold the amount of the primary leg-
acies to his three nieces; (2) left unchanged the
primary legacies of all the other individuals, who
constituted additional relatives, friends and em-
ployees; and (3) reduced from $5,000 to $1,000
all but three of the primary legacies he had given
the numerous churches and other institutions
named in the second item of the Seventh Codicil.
This action being in conformity as it was with
the long course of conduct disclosed by the tes-
tator’s several testamentary instruments all of
which are before the Court, further evidences his
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intention to make a new table of numerators that
should govern the distribution of his estate in
lieu of the one contained in the Seventh Codicil
by means of which the relatives of his wife and
himself and his close friends and old and trusted
employees would each receive a greater propor-
tion of his estate and the churches and institu-
tions a smaller proportion thereof than he had
proposed when he made his Seventh. Codicil.
There is no foundation for the claim made in
the appellants’ brief that a contrary intention can
be drawn from the substitutionary clauses in
question because by the sixth item of his original
will made twenty-three years earlier Mr. Bradley
had provided that the proceeds of one-half of the
bulk of his estate should go to charitable institu-
tions. As a matter of fact the income from the
proceeds derived from the sale of the property
described in the sixth item of his will was given
entirely to his wife for life and after her death
three-eighths of the corpus went to her relatives,
another one-eighth to the appointees under her
will and only three-eighths to three charitable in-
stitutions. The remaining one-eighth was given
to the Ocean Grove Camp Meeting Association,
but this gift was revoked by the Second Codicil
made 1n 1906 (Becord, pp. 19-30; 41). No one can
read Mr. Bradley’s will and codicils without being
impressed with the fact that his first and greatest
concern in making provision for the distribution
of his estate was always that his own relatives
and those of his wife should be amply provided
for. Even were it true as claimed by the appel-
lants that Mr. Bradley had originally provided
that the three charitable institutions which he
named in his will should receive one-half of the
major part of his estate, this would in nowise in-
dicate that when making his Eighth Codicil nearly
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a quarter of a century later he did not then intend
to make a new apportionment of his estate among
the more than three score of individuals, churches
and other institutions to whom his Seventh Codi-
cil apportioned practically all of his estate. In
this connection it should also be borne in mind
that the provision made by the testator in the
Seventh Codicil for each of the three of the six
appellants who comprise the charitable institu-
tions mentioned in his original will was no
greater than that made for each of the more than
thirty other institutions which he sought to bene-
fit thereby, none of which had been mentioned in
any of his earlier testamentary instruments. The
statement made on page 9 of the appellants’ brief
that when Mr. Bradley made his Eighth Codicil
he still owned most of the real property described
in the sixth item of his will is not supported by
anything in the record and is not the fact. The
appraisal of the personal and real estate owned
by him at the time of his death appearing on page
164 of the Record which is cited as authority for
this statement in nowise supports it. On the other
hand it appears from various parts of the Record
that Mr. Bradley during this long period was con-
stantly disposing of his real estate holdings, and
anyone familiar with the history of Asbury Park
knows that between 1896 and 1919 he had parted
with a large part of his holdings including, as the
Record shows, the entire Asbury Park beach front
(Record, pp. 103-107; pp. 115-116; p. 118).

As appears by Exhibits C-4 and C-5, the ap-
praised net value of the testator’s estate as of
the date of his death was $1,173,306.22. The simi-
lar value of the devises given by the will and
Second Codicil, constituting the only gifts not re-
voked by the Seventh Codicil, was $64,950, leav-
ing $1,108,356.22 as the appraised net value of the
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property for the distribution of which provision
was made by the Seventh Codicil. Of this amount
$259,800 was included in the primary legacies
there given. Apart from the expenses of admin-
1stering the estate, the residue thereof was, there-
fore, appraised at $848,556.22. Of this residue
(disregarding the decrease therein resulting from
the administration expenses) had the testator
never made his Eighth Codicil his relatives and
the other individuals provided for by his Seventh
Codicil would have received $309,634.87 and the
churches and institutions provided for therein
$538,921.35. In this calculation the two $5,000
legacies given in trust for the lives of individuals
with remainders to institutions have been treated
as gifts to the individuals. If these legacies are
considered as gifts to the institutions there named,
the amount of the residue which the individuals
would have received 1s $276,972.95 and the amount
which the institutions would have received is
$571,583.217.

As a result of the changes in the primary
legacies made by the Eighth Codicil, the residue
was increased to $934,056.22. Under the construc-
tion which the appellants would have the court
place upon the two codicils this residue would be
divided between the individuals and institutions,
considering the two legacies given in trust as gifts
to individuals, as follows: $340,833.37 to the in-
dividuals and $593,222.85 to the churches and in-
stitutions. If the two legacies given in trust be
treated as for the benefit of the two institutions
therein named, the division of the residue under
such construction would be as follows : $304,880.47
to the individuals and $629,175.75 to the churches
and institutions. In the one case the result of the
making of the Eighth Codicil would be to increase
the share of the churches and institutions in the
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residue by $54,301.50, while in the other it would
increase it by $57,592.48.

The effect of this showing, which was also
pointed out in the court below, is sought to be
overcome by the appellants in several tables of
figures set forth on pages 6 to 9 of their brief.
These tables merely show that under the construc-
tion the appellants would like to have placed upon
the Codicils under review the distribution of the
testator’s entire estate would more nearly equal
the distribution thereof provided for in the Sev-
enth Codicil than would the construction placed
upon these instruments by the lower court. This,
however, constitutes no proof of what the testator
meant to accomplish by the making of his Eighth
Codicil. It is manifest from the nature of his
property that at the time he made either of these
Codicils he could not have known even the approx-
imate value of what he then owned or estimate the
value of the portion thereof which might remain
at the time of his death. It is therefore futile to
attempt to test the intention which the testator
sought to accomplish by the making of his Eighth
Codicil through a refinement of figures taken from
the inventory of his estate. But it is justifiable in
testing his intention when making his Eighth
Codicil to consider the effect which the diverse
constructions sought to be placed thereon would
have upon the distribution of the residuary part
thereof. And it is also justifiable to find, as did
the learned Vice-Chancellor, that by materially
increasing the units which prior to such changes
had measured the participation which some of the
individuals were to have in the estate, leaving un-
changed the similarly measuring units of all of
the other individuals, and greatly reducing the
similarly measuring units of all of the churches
and nearly all of the institutions, the testator did
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not intend to increase the shares of all of the
churches and institutions in his residuary estate
at the expense of his close relatives and friends.
Particularly must this be so because of the ad-
mitted inability of the testator to even approxi-
mately measure the value of his residuary estate.

(e) The Vice-Chancellor's construction of the
Seventh and Eighth Codicils is sustained by the
authorities.

In his able opinion Vice-Chancellor Backes says,
“ The problem here involved has not been before
our courts for decision.” He was unwilling to ac-
cept Hayes’ Executors v. Hayes, 21 N. J. Eq. 265,
as an authority in point because, as already shown,
he regarded the primary and residuary legacies
of the Seventh Codicil as several. If he is right
in this view we agree with him as to the inappli-
cability of the decision in that case. If however,
as we have contended, the benefit conferred upon
the legatees named in such codicil constituted a
single bequest to each thereof of a share in the
testator’s personal estate, we think that the Hayes
case is directly in point. In that case the testator
by his will gave a number- of bequests aggregating
$70,000. He then directed that if the net proceeds
of his estate should amount to more or less than
such sum, the bequests should each be increased or
diminished, as the case might be, and thus made
to absorb his residuary estate. This, it will be re-
membered, is the same result which we have ar-
gued was intended to be accomplished by Mr.
Bradley through his Seventh Codicil. By a codi-
cil the testator in this earlier case reduced the
amounts of certain of the specific bequests and en-
tirely revoked others thereof. Among those so
reduced was one in favor of his brother, John C.
Hayes, which was changed from $15,000 to $10,000.
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The total amount of the reductions thus effected
was $7,000, and the testator by his codicil directed
that this amount should be apportioned by his ex-
ecutors, and paid over to certain of the remaining
legatees according to the amount they were en-
titled by his will to receive. Chancellor Zabriskie
held that both the $7,000 referred to and the resi-
due of the estate must be distributed among the
legatees entitled thereto upon the basis of their
legacies as changed by the codicil, and that the
proportion of the $7,000 and of the residue to be
paid to John C. Hayes must be calculated upon
$10,000, that being the amount to which his legacy
had been reduced by the codicil.

The English case of In re Courtauld (sometimes
cited as Courtauld v. Cawston), 47 Law Times,
647, squarely sustains the Vice-Chancellor’s opin-
ion. There the testator by his will gave his trus-
tees £70,000 to invest and pay the income there-
from to his adopted daughter, Sarah Ann Caws-
ton, for life, without power of anticipation, and
after her death to divide the trust fund among
such persons as she should by will or codicil ap-
point, and in default of appointment in trust for
her next of kin. He then gave £80,000, in similar
terms, upon trust for his other adopted daughter,
Louisa Ruth Lowe, for life and after her death for
such of her issue as she should by will or deed ap-
point, and in default of appointment upon trust
for her children equally and in case there should
be no children then upon trust for her next of kin.
After giving a number of other legacies to be paid
out of the general residuary personal estate the
testator declared that the term “ the said residu-
ary legatees” thereinafter used should be consid-
ered to designate all of the persons thereinbefore
named as pecuniary legatees whether of or to be
paid out of his partnership capital or out of his
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general residuary personal estate. He then gave
all of his personal estate not otherwise disposed
of to his trustees with a direction that they should
convert the same and divide the proceeds among
“ the said residuary legatees” pro rata in propor-
tion to the amounts of the legacies thereinbefore
bequeathed to ‘‘the said residuary legatees respec-
tively.” Thereafter the testator made a codicil
by which he revoked the legacy of £70,000 so given
to his trustees in trust for his adopted daughter,
Sarah Ann Cawston, her appointees and next of
kin, and in substitution for and not in addition to
such legacy gave his trustees the sum of £80,000
In trust to pay the income therefrom to Sarah
Ann Cawston for life subject to such trusts and
provisions as were declared in his will respecting
the revoked legacy of £70,000 and in the same man-
ner as if they had been repeated in the codicil.
He also revoked the gift of £80,000 made by his
will to his trustees in trust for his other adopted
daughter, Louisa Ruth Lowe, her appointees and
next of kin, and in substitution for and not in ad-
dition to that gift gave his trustees the sum of
£140,000 upon the trusts declared in his will, and
in all other respects he confirmed his will.

As appears from the report of the decision the
case was exhaustively argued by able counsel.
After giving careful consideration to the argu-
ments as well as the various provisions of the
will and codicil, the court concluded that the res-
idue of the testator’s estate should be divided
among the legatees as if their original legacies
had been the amounts mentioned in the codicil and
not in the will. In so deciding Kay, J., said:

“1 think on the whole, in the absence of
authority, I am bound to give the word ‘sub-
stitution’ its largest meaning, and to read the
will and codicil as one is bound to do, as one
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*document, and to treat the words of the tes-
tator as if he had said: I direct that these in-
creased legacies shall be read as if they were
inserted in the will for all purposes; in which
case the residue must be divided amongst the
legatees as if their original legacies had
been the amounts mentioned in the codicil,
and not in the will.”

Counsel for the appellants attempt to distin-
guish this case by referring to the fact that the
codicil provided that the legacy of £80,000 should
be subject to the trusts and provisions of the will
respecting the £70,000 legacy for which it was
substituted “ in the same manner as though they
were here repeated” and that Judge Kay attrib-
uted importance to the words just quoted. They
infer that the Court regarded this language as in
effect repeating in the codicil the clause of the
will directing distribution of the residue in pro-
portion to the primary legacies. An examination
of the opinion shows that this inference is en-
tirely unfounded. The language in question
clearly referred only to the provisions of the will
which defined the trusts upon which the original
legacy was given which trust provisions were
made applicable to the legacy given by the codicil.
That this was the understanding of the court ap-
pears from what immediately follows the portion
of the opinion quoted by appellants’ counsel:

“ Now, the scheme of the will was obviously
this, to give certain pecuniary legacies to dif-
ferent legatees, and then to divide what might
be left of his personal estate among the lega-
tees in those proportions which the amounts
of their pecuniary legacies had determined.
The question is whether, having by this codi-
cil revoked two of those legacies (the other
revocation being practically in the same
words as this), and having substituted an-
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other legacy which is to be held, as I have al-
ready determined, upon the same trusts as
the former legacies in all respects which he
has given to the same trustees, and is to be
held upon the same trusts, and in the same
manner as if they were here repeated—
whether that is a substitution for the previ-
ous legacy, not merely so far as relates to the
trusts of and incident to that particular
legacy, but also so as to occasion a different
division of the residue from that which would
have been made if this revocation of the
legacy had not taken place at all. Of course,
the argument on one side is that, unless you
do read the codicil so as to substitute this
legacy for all purposes in the will, you do not
give the full effect to the word ‘substitution’,
and that the real meaning of the testator was
that you must read in the will in the place
where he has put the figure £70,000, the figure
£80,000.” (The italics are ours.)

There is nothing in the opinion which in any
way indicates that the court regarded the words
“in the same manner as if they were here re-
peated” as referring in any way to the residuary
bequest. These words in the opinion of the court
emphasized the substitutionary character of the
legacy in the codicil and because of this substi-
tutionary character the court held that the will
and codicil must be construed together as though
the legacies provided in the codicil had originally
been inserted in the will. The case is not, there-
fore, distinguishable from the case at bar for the
legacies in the Eighth Codicil were given in lieu
of the legacies in the Seventh Codicil and the
words “1in lieu of” are equivalent to the words
““in substitution for.”’

Hard v. Ashley, 117 N. Y. 606 (N. Y. Ct. of
Appeals, 1890), is likewise directly in point.
There the testator, by the first clause of his will,
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gave pecuniary legacies of various amounts to
nine named relatives. By the second clause he
gave to Zipporah E. Wilcox the use of his farm
on which she then resided, during her life, and
at her death to her children then living, in equal
shares. After making other specific bequests and
devises he gave his residuary estate “ to the same
parties in the same ratio and proportions as are
given and specified in the foregoing bequests”
and for the purposes of such apportionment he
fixed the value of the farm given to Mrs. Wilcox
and her children at $15,000. Thereafter the tes-
tator executed a codicil by which after reciting
the making of such gift of his farm to the use of
Zipporah E. Wilcox for life and at her death to
her children then living, he directed as follows:

“1 do hereby revoke said bequest, as well
the one to the children of said Zipporah, liv-
ing at her death, as the one to said Zipporah
herself, and in lieu and instead of said be-
quest, I do hereby give to the said Zipporah
E. Wilcox and her heirs, eight thousand dol-
lars, payable as soon as may be conveniently
after my death.”

The Court of Appeals of New York in reversing
the judgment of the Supreme Court, held that
Mrs. Wilcox and her children were entitled to
share in the residue of the testator’s estate only
in the proportion wdiich $8,000 bore to the total
amount of such residue, that being the amount to
which the original devise of the farm (appraised
by the testator at $15,000) was reduced by the
codicil. Gray, J., in delivering the unanimous
opinion of the court, said:

“ ok *

* Here the clause of the codicil in
question does not in terms revoke anything
but the bequest of the farm; but it substitutes
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for that which is thus revoked a gift of a sum
of money. The language ‘in lieu and instead
of said bequests’ seems to me to be entitled
to considerable significance, and to warrant
our reading the original will without other
change in that regard than the mere substi-
tution of the gift of $8 000 in money for the
gift of the farm. * *

The disposition of the residuary estate by
the testator was its division among those
certain persons to whom legacies had been
previously given, and in that proportion to
each which the stated value of his or her
legacy bore to the aggregate value of all of
those legacies. The subsequent éxecution of
a codicil only affected that disposition by les-
sening the amount of the legacy to Mrs. Wil-
cox from $15,000 to $8,000. That did not
strike her out as one of the persons denomi-
nated by the residuary clause as a residuary
legatee. It left her in; but in lieu of the
farm gave her a sum of money representing
less in value than the farm was valued at.
This change, effected by the codicil, operated
to introduce a new divisor in the distribution
of the residuary estate. In other words, in
reading the will we take in the codicil, and, in
place of the gift in the second clause of a farm
valued at $15,000 ice read a substituted gift
of $8,000, and the disposition of the residuary
estate proceeds upon precisely the same prin-
ciple | think, in that way, the clear and ob-
ylous purppse of the testator is given effect,

e ifalics are ours.)

The learned Vice-Chancellor rightly held that
the cases upon which the appellants rely in sup-
port of their contention are clearly distinguish-
able from the one at bar. They afford little or no
assistance, therefore, in determining the proper
solution of the question under consideration.

The appellants’ principal reliance is upon the
decision of the Supreme Court of Errors of
Connecticut in Colt v. Colt, 32 Conn. 422 (1865).
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That case arose on a demurrer to a bill filed by-
James B. Colt as a legatee under the will of his
brother, Samuel Colt, deceased, to compel the ex-
ecutors to transfer to him certain shares of stock
of the Colt’s Patent Fire Arms Manufacturing
Company, with the dividends alleged to have been
received by the executors on such shares. The
testator died on January 10, 1862, owning at the
time of his death 9,996 shares of stock in the Arms
Company. On June 6, 1856 when, owning a much
smaller number of such shares, he made a will by
which he distributed the stock then owned by him
among different legatees, giving such brother and
his issue 500 shares thereof by the following-
bequest :

“ To my brother James B. Colt, now of said
city of Hartford, I give and bequeath the use
and improvement during his life of five hun-
dred shares of the stock of said Colt’s Patent
Fire-arms Manufacturing Company, and after
the death of my said brother to his issue law-
fully begotten as an absolute estate. This
bequest 1s on condition that the said James
B. Colt shall waive and relinquish all claims
and demands actual or pretended which he
may have against me or against said Colt’s
Patent Fire Arms Manufacturing Company.
I also give and bequeath to my executors and
their successors in said office five hundred
shares of the stock of said Colt’s Patent Fire
Arms Manufacturing Company, in trust for
the issue of said James B. Colt lawfully be-
gotten, the profits and dividends thereof to be
applied to the education of his said issue, so
far as the same may be necessary for that
purpose, until the youngest surviving of said
issue shall have reached the age of twenty-
one years, when said stock, and all accumula-
tions thereof, if any, shall go to said issue in
equal proportions as an absolute estate.’’
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After making various other bequests and de-
vises the testator then directed as follows:

“ All the rest and residue of my estate, of
every kind and description, not herein dis-
posed of, I give, bequeath and devise as fol-
lows: All the remaining stock of said Colt’s
Patent Fire Arms Manufacturing Company
of which I shall die possessed shall be divided
amongst the several persons and parties to
whom I have hereinbefore given legacies of
stock, in the ratio and proportion in which
*saigl lgﬁ,lcies of stock are hereinbefore given.

On January 12,1858, the testator made a codicil
by which he revoked various legacies of stock in
the Arms Company given by his will and by the
following clause revoked the legacy of 500 shares
thereof given to his brother James:

“I also revoke and cancel, for reasons
growing out of his late unbrotherly conduct
towards me, the legacy of five hundred shares
of the stock of Colt’s Patent Fire Arms
Manufacturing Company, given in the afore-
said will to James B. Colt for life, remainder
to his children; and in lieu thereof I give and
bequeath said five hundred shares of stock to
the trustees named in said will for founding
a school for practical mechanics and engi-
neers, subject to the uses and trusts created
in said will for that purpose.’

The court held that the revocation of the pri-
mary bequest of five hundred shares of such stock
given the brother by the will did not deprive him
of his proportionate share of the testator’s resid-
uary stock. In reaching this conclusion the court
was influenced by several important features ap-
pearing on the face of the will and codicils which
clearly distinguish it from the codicils now under
consideration.
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First, the primary bequest of the five hundred
shares of stock to the testator’s brother was given
upon the express condition that “ the said James
B. Colt shall waive and relinquish all claims and
demands actual or pretended which he may have
against me or against said Colt’s Patent Fire
Arms Manufacturing Company.” No conditions
of any kind or character were attached to the re-
siduary bequest, but such bequest constituted an
absolute and unconditional gift. It thus appears
on the face of the will itself that the testator con-
templated making two separate and distinct be-
quests to his brother, the one being intended as
satisfaction for all claims or demands actual or
pretended which the brother might have against
the testator or the corporation, and the other as
an unconditional gift of a portion of his residuary
estate.

Second, the codicil did not make a substitution-
ary gift to the testator’s brother in lieu of the gift
of the five hundred shares of stock, but merely re-
voked the primary gift of those shares and pro-
vided that they should go to another legatee not
related to the testator.

Third, it clearly appeared from the will and
codicils that the testator intended to confine the
operation of the revocation to the primary be-
quest to his brother, for when he came to revoke
both the primary legacy and the residuary legacy
to the children of James B. Colt he said: “ I here-
by cancel and wholly revoke any and all other lega-
cies or devises by me heretofore at any time made
to or for the use and benefit of said children or
any of them,” and when he revoked the legacy to
the oldest son of Christopher Colt, another
brother, the language which he used was: “ and
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all legacies heretofore made in his favor are can-
celled and revoked.” The language of these re-
vocations demonstrates that if Mr. Colt had de-
sired to wholly deprive his brother, James, from
participating in any of his property he would have
done so by the use of similar language and not
by the restricted language which he actually em-
ployed.

Fourth, in reaching its conclusion the Court ap-
plied the well established rule of construction that
where a will is capable of two interpretations that
one will be adopted which prefers those of the
blood of the testator to strangers.

That the Court had all of these things in mind
in reaching its decision appears by the following
quotation from the opinion of Judge Dutton at
page 449:

“ Besides, the dissatisfaction seems on the
face of the will to be confined in its influence
to the legacy of five hundred shares. The
condition of relinquishing all claims and de-
mands is limited to that legacy. We are not
informed what the unbrotherly conduct of the
legatee was. If we were to hazard a conjec-
ture, it would be that James B. Colt had, af-
ter the making of the will, sued his brother
on a demand which he characterizes as ‘actual
or pretended —implying that he thought it, in
part at least, unfounded. If this was so
we should infer that the testator’s train of
thought was this. ‘I have inserted in my will
a legacy to my brother which is much "more
than any real or pretended claim which he
has against me. But he has seen fit to sue me.
I will therefore revoke that legacy and let him
recover whatever he can.” Viewed in this
light it furnishes no reason why the testator
should refuse to do any thing whatever for
a brother, when he had such abundant means,
and when he was at the time of the revocation
giving so munificently to benevolent objects.”
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A comparison of Mr. Colt’s will and codicil with
the codicils under consideration in the case at bar
illustrates the wide difference between the two
cases.

First, all of the primary legacies in Mr. Brad-
ley’s Seventh Codicil were unconditional.

Second, the provisions of the first and third
items of his Eighth Codicil constituted not naked
revocations of the legacies given in the Seventh
Codicil, but were intended and stated to be substi-
tutionary gifts to the same beneficiaries.

Third, as above explained, Mr. Bradley in re-
voking the legacies to deceased legatees referred
to the primary legacies given to such legatees in
the Seventh Codicil and made no reference what-
ever to the residuary bequests, although it is ob-
vious that it was his intention by that language
to revoke all bequests to them.

Fourth, the rule of construction that where a
will 1s capable of two interpretations, that one will
be applied which prefers those of the blood of the
testator to strangers, relied upon by the Connecti-
cut court to sustain the residuary bequest in the
Colt case, when applied to the case at bar has the
opposite effect.

All of the excerpts quoted in appellant’s brief
from the opinion of the Court in the Colt case are
taken from Judge Blatchford’s opinion in the Fed-
eral Court for the District of Connecticut, 48 Fed.
399, (1881). In that case other legatees under the
Colt will filed a bill in equity to recover the shares
of the residuary stock of the Colt’s Patent Fire
Arms Manufacturing Company which they con-
tended they were entitled to receive under the
will. The defendants set up the decision in the
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State Court as a bar to the new action. The only
question decided by the Federal Court was that
the decision of the state court of Connecticut in
the earlier suit was res adjudicata. The language
quoted by the appellants from Judge Blatchford’s
opinion is therefore obiter dicta.

Wetmore v. Parker, 52 N. Y. 450, (N. Y. Ct. of
App., 1873) 1s likewise distinguishable from the
case at bar. In that case the testatrix by her will
gave $10,000 to the Reformed Dutch Church of-
the City of Utica. The purpose of this legacy was
to aid in defraying the expense incurred or to be
incurred in the erection and completion of its
church edifice then being erected in that city. She
also gave the Utica Female Academy the sum of
$10,000 to be expended by the trustees thereof in
erecting a new academy building on the site of its
building destroyed by fire, or in the payment of
any debt incurred by the trustees in the erection
and completion of such building; or if the build-
ing should be completed and paid for before the
bequest should take effect then the trustees were
to expend the money in the erection of fences,
construction of walks, improvement of the lot, and
in the purchase of furniture, books and apparatus
for the Academy. After making these and other
specific bequests the testatrix then bequeathed
all the rest and residue of her estate to “ the sev-
eral persons, corporations and societies to whom
I have hereinbefore made bequests, and who shall
be living and existing and able to take the same,
1n proportion to the amounts given and bequeathed
to them respectively.’’

Thereafter the testatrix executed a codicil con-
taining the following clause:

“ Whereas, by the eleventh clause of my
said will, I have devised to the Utica Female
Academy the sum of $10,000, as is particularly
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set forth in said clause; and whereas I have
at this time given to the said academy the sum
of three thousand ($3,000) to said academy,
intending the same to be part of and to be
paid in anticipation of so much of said legacy.
Now, therefore, I do hereby revoke the be-
quest of $3,000, part of the said sum of
$10,000, and do hereby bequeath to the said
Utica Female Academy the sum of $7,000 (in-
stead of $10,000), to be expended by the trus-
tees thereof for the purposes of and in the
manner prescribed in and by the said eleventh
clause of my said will.”

After this she executed a further codicil con-
taining the following clause:

“1 having given, by the sixth clause of my
said Awvill, the sum of $10,000 to the Reformed
Dutch Church, in Utica, for the purpose, prin-
cipally, of aiding in the erection of its church
edifice and in paying any debt that might
thereby be incurred; and it now appearing
probable that said purpose will soon be ac-
complished, and I having concluded to give
at this time the sum of $3,000 towards the ex-
tinguishment of the debt incurred as afore-
said, do hereby revoke my said bequest of
$10,000 to the said Reformed Dutch Church.”

The court held that the revocations contained
in the two codicils above mentioned did not affect
the proportionate interests in the residuary es-
tate which the Reformed Dutch Church of Utica
and the Utica Female Academy were given respec-
tively by the will, but that they were entitled to
their proportion thereof the same as if no codicil
had been executed. It will be observed, however,
that the provisions of that will and codicils were
radically different from those of Mr. Bradley’s
Seventh and Eighth Codicils. The intent of the
testatrix in that case was apparent upon the face
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of the will. She intended to give the specific be-
quests to the two institutions there named for cer-
tain specific purposes therein stated, and by her
residuary clause intended each of them to receive
a proportionate part of the residue for the gen-
eral purposes of each institution. As pointed out
by Chief Justice Church in the course of his opin-
ion :

“They are for different purposes; one for
particular, the other for general purposes.
We are justified in inferring that the testa-
trix had two objects in view; one to aid in
completing .and furnishing the building, the
other to contribute toward a fund for perma-
nent support. The first bequest would neces-
sarily be expended at once; the latter might
and ordinarily would be, permanently in-
vested.”’

The codicils show that when they were executed
the testatrix had satisfied herself that she had
contributed all that she felt justified in contrib-
uting to either of such institutions for the special
purposes which the specific bequests contained in
her will were intended to cover. They did not in-
dicate any intention to take from either of these
institutions the share of her residuary estate
which she had given them for their general pur-
poses and the court properly held that she had
not done so.

In this connection it will be remembered that
Hard v. Ashley, supra, came before the New York
Court of Appeals seventeen years after its deci-
sion in the Wetmore case, and that in reaching the
conclusion to which it came in this later decision
the court cited both Colt v. Colt and Wetmore v.
Parker and relied upon them in so far as they
were applicable, although it reached a different
conclusion as to the effect of the codicil upon the
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residuary bequest. The decisions in these cases
1llustrate the.application of the primary rule gov-
erning the construction of wills, namely, that the
intention of the testator must control and that
such intention is to be gathered from the particu-
lar will and codicils under consideration construed
in the light of the attendant circumstances.

In Prendergast v. Tibbetts, 41 N. E. 294 (Mass.
1895), the testator by his will gave various pecu-
niary legacies to certain of his relatives there
named and divided the rest and residue of his
estate among them in proportion to the respective
amounts thus given. Among the legatees named
were three nieces of the testator who were given
$10,000 each. By a codicil the testator revoked
their legacies and in place thereof gave each of
such three nieces $5,000 and also gave three other
nieces who were not named in the will $5,000 each.
The court held that the new legatees who by the
codicil were given $5,000 each were not entitled
to share in the residue of the testator’s estate and
that the three other nieces whose bequests were so
reduced were entitled to share therein in propor-
tion to the bequests originally given them. Here
also the case is, distinguishable from the one under
consideration. The evident intention of the tes-
tator as expressed in his will and codicil was to
make provision for three of his nieces whom he
had not mentioned in his will by giving each
thereof a specific sum of money. To do this he re-
duced the specific bequests originally given to his
three other nieces by $5,000 each or a total of
$15,000 and divided such sum among the three
nieces whom he had not theretofore remembered.
No change was made in the total amount of the
particular bequests and the amount of the residue
was therefore not affected. The three legatees
named for the first time in the codicil were clearly
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not entitled to a share in the residue and the court
held that the testator did not intend to modify the
proportionate shares of the residue originally
given to his residuary legatees. The codicil under
consideration in the case cited was therefore very
different from the one in the case at bar.

In the other cases cited and relied upon in the
appellants’ brief the testamentary instruments
under construction were so obviously different
from the Seventh and Eighth Codicils to Mr.
Bradley’s will that the decisions therein will af-
ford no assistance to the court. We therefore
deem it unnecessary to make further mention of
them.

The supposititious will which appellants’ coun-
sel set forth on page 26 of their brief strikingly
illustrates the fallacy of applying arbitrary rules
of construction regardless of the intention of a
testator as expressed in his will. Counsel as-
sume that because the Vice-Chancellor in the
case at bar distinguished Colt v. Colt by referring
to the fact that in that case there was a naked
revocation confined by the language of the will
and attendant circumstances to the primary be-
quest to the testator’s brother, while in Mr. Brad-
ley’s will there was a substitutionary bequest,
that this distinction must necessarily apply to
every will which presents similar bequests regard-
less of the other provisions thereof which might
evince a contrary intention. We believe that it is
entirely futile to speculate upon the construction
which would be placed upon a will containing the
provisions suggested by counsel. Such a will
would be the product of a testamentary scheme
entirely different from that which prompted Mr.
Bradley’s Seventh and Eighth Codicils, and the
court, if called upon to construe it, would be
obliged to determine the intent of the testator as
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evidenced by all of the provisions of the testamen-
tary instruments and attendant circumstances.
After all, every will is a law unto itself and rules
of construction are invoked only in cases where
the intention of the testator is doubtful, and then
for the sole purpose of discovering such inten-
tion. Where such intention is plainly expressed,
there 1s no need for the application of technical
rules of construction and the courts have uni-
formly refused to apply them. Every will dif-
fers from every other will, and therefore decisions
construing other wills are of no value unless con-
sidered in the light of all of the provisions of the
will so construed and of the attendant circum-
stances;

We respectfully submit that the Vice-Chan-
cellor’s construction of the codicils in question
was the proper one.

IT.

“The Trustees of the Second Church of Christ,
Scientist, of Asbury Park,” is not entitled to a
legacy under the Seventh and Eighth Codicils.

By the second item of the Seventh Codicil the
testator provided as follows:

“1 do hereby give and bequeath to each of
the following persons and institutions or cor-
porations, the sum of Five thousand ($5,000)
dollars; # # *

Churches at Asbury Park, N. J. as follows :
First Methodist, Episcopalian, Reformed
Dutch, Baptist, Lutheran, Presbyterian, Bal-
lard Memorial Church, Catholic, Christian
Scientist, Jewish Synagogue, Zion Methodist
(colored), Mt. Pisgah Baptist (colored) and
Episcopalian (colored); * * *<
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The third item of the Eighth Codicil is as fol-
lows :

“Third: In lieu of the legacies of Five
thousand ($5,000) dollars each, provided in
the Second clause of the Codicil to my Will
bearing date the third day of May, one thou-
sand, nine hundred and sixteen, and given as
follows: Churches at Asbury Park, New Jer-
sey: First Methodist, Episcopalian, Re-
formed Church, Baptist, Lutheran, Presby-
terian, Ballard Memorial Church, Catholic,
Christian Scientist, Jewish Synagogue, Zion
Methodist (colored), Mt. Pisgah Baptist
(colored), Episcopalian (colored); * * *

I give and bequeath to each of the afore-
said the sum of One thousand ($1,000) dol-
lars, i. e., I reduce the aforesaid legacies as
originally provided for in the aforesaid Codi-
cil from Five thousand ($5,000) dollars to
One thousand ($1,000) dollars to each.”

Under the evidence presented the learned Vice-
Chancellor found that the First Church of Christ,
Scientist, of Asbury Park, was entitled by rea-
son of such quoted provisions of the Seventh and
Eighth Codicils to share in the testator’s estate,
but that “ The Trustees of the Second Church of
Christ, Scientist, of Asbury Park,” was not en-
titled so to do (Record, p. 183). Such Trustees
and two other of the defendants have appealed
from the portion of the decree embodying this
finding.

It is our view that upon the proofs the finding
of the Vice-Chancellor is sound and should be
affirmed.

The evidence shows that the First Church of
Christ, Scientist, was incorporated several years
before the Seventh Codicil was made. It had
then erected its church edifice at the northwest
corner of Third Avenue and Emory Street in
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Asbury Park, and had regularly conducted ser-
vices therein for a number of years prior to the
date of such codicil and continued to do so at the
time of the testator’s death (Record, pp. 127-128).
The second of such Churches was originally
formed as a separate society during the month of
April, 1916 by certain members of the First
Church of Christ, Scientist, who withdrew from
that Church and formed a separate society of
their own. From then until June 9, 1920, it was
an unincorporated association. At first it con-
ducted its services in the Metropolitan Hotel on
Asbury Avenue in Asbury Park, later in the State
Armory on Lake Avenue, and thereafter in the
Public Library at the corner of First and Grand
Avenues in that city until it became incorporated
on June 9, 1920. Upon becoming incorporated
it bought a house and lot on the southeast corner
of Asbury and Grand Avenues in Asbury Park
which i1t remodeled and has since used as its place
of worship (Record, p. 128; pp. 144-145). It will
thus be seen that the society which subsequently
became “ The Trustees of the Second Church of
Christ, Scientist,” was not formed until about a
month before the Seventh Codicil was made and
did not become an incorporated church until more
than a year after the execution by the testator of
his Eighth Codicil. During this period it owned
neither a church edifice nor any other building
where 1t could conduct its services, nor did it have
any regular place of worship. There is nothing in
the evidence to show that the testator ever made
any contributions to this society or in fact knew
of its existence. We do not believe that a mere
unincorporated society which had no fixed place
for public worship, can be said to fall within the
terms of the codicils merely because of the time
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they were executed such society designated itself
as “ The Second Church of Christ, Scientist,”
although it then had none of the characteristics
of a church.

It plainly appears from a reading of the sec-
ond item of the Seventh Codicil and the third
item of the Eighth Codicil that the bequests there-
in contained were made to persons and organiza-
tions in existence at the time such codicils were
executed and not to persons or organizations
which might subsequently come into being and
comply with the description therein contained.
The individuals to whom bequests are given are
specified by name. Five of the churches and all
of the other organizations are also designated by
name. In view of this the conclusion seems irre-
sistible that when the testator designated other
churches by naming the denomination to which
they belonged and the respective places at which
they were located he intended to benefit churches
of such denominations which were then in exist-
ence. He obviously referred to existing bene-
ficiaries then known to him and did not intend to
provide for organizations which might subse-
quently come into existence.

The intention of the testator is to be ascertained
by determining what was in his contemplation at
the time he executed the codicils in question and
not by what occurred thereafter.

As was said by Vice-Chancellor Pitney in Gray
v. Hattersley, 50 N. J. Eq. 206:

“The rule that a will, for some purposes,
speaks from its date, and for other purposes
from the death of the testator, applies only
to the ascertainment of the property which
passes by it. It relates to the effect and op-
eration of the instrument rather than to its
construction. It has no application to a case
where' the meaning of language is involved.”
(The italics are ours.)
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In Henderson v. Henderson, 77 N. J. Eq. 317,
at page 318, Vice-Chancellor Stevens said:

“ It 1s no doubt true that a will is for some
purposes regarded as speaking from the
death. All property fairly falling within the
descriptive words will pass whether acquired
before or after the making of the will. It is
said, that the rule that it so speaks, applies
to the effect and operation of the will; to the
ascertainment of the property passing by it,
but that it does not apply to its construction.
Gray v. llaftersley, 50 N. J. Eq. (6 Dick.)
213.

To the same effect see Gold v. Judson (Supreme
Court of Errors, 1852), 21 Conn. 616, 622, in
which Ellsworth, J., stated the rule as follows:

“ Whenever a testator refers to an actually
existing state of things his language should
be held as referring to the date of the will
and not to his death.”

Webb v. Webb (Supreme Court of Ark. 1914),
163 S. W. 1167, 1169, where the following ap-
pears :

“ As to the effect and operation of the will,
as a general rule, in the absence of language
showing a contrary intention, it speaks from
the death of the testator. But when the pur-
pose 1s to ascertain what the intention of the
testator was from the construction of the lan-
guage used by him in the will, then the will
should be construed as of the date of its exe-
cution” (citing cases).

In re Hoffman’s Wiill (N. Y. Ct. of App., 1911),
94 N. E. 990, 993, where Justice Gray declared the
rule to be:

“ The intention of the testator in dispos-
ing of his residuary estate is to be ascer-
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tained, not by what occurred long after the
execution of his will, but by what was, ap-
parently, or presumably, in his contempla-
tion, at the time he was making it. A testa-
tor i1s presumed to speak as of the time of
executing his will and to base his calculations
upon his dispositions taking effect” (Citing
cases).

The rule being thus firmly established it log-
ically follows that the bequest under considera-
tion should be construed in the light of the facts
existing at the time the codicils were executed
and without regard to what may have subse-
quently occurred. The Trustees of the Second
Church of Christ, Scientist, was not then a
“church” within the meaning of the term as
therein used and it is difficult to perceive how it
can be successfully contended that the testator in-
tended to bestow a benefit upon it.

Conclusion.

For the reasons stated we respectfully submit
that the portions of the decree appealed from
should be affirmed.

March Term, 1925.
Respectfully submitted,

Edward K. Mill S,
Solicitor of Complainant-Respondent.

Edward K. Mil1ls,

Frederic J. Faulks,

Wal ter D. Barker,
Of Counsel.
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Bill of Complaint.

BILL OF COMPLAINT.
Filed July 14, 1923.

h Chancery of New Jersey

To the Honorable Edwin Robert Walker,
Chancellor of the State of New Jersey:

The complaint of Samuel H. Gillespie, Sole
Acting Executor and Surviving Trustee under
the Last Will and Testament and Codicils there-
to of James A. Bradley, deceased, late of the
City of Asbury Park, in the County of Mon-
mouth and State of New Jersey, respectfully
shows:

1. That James A. Bradley, then a resident of
the City of Asbury Park, County of Monmouth
and State of New Jersey, died on the 6th day of
June, 1921, leaving a last will and testament with
codicils thereto attached, which (with said codi-
cils) was duly admitted to probate by the Sur-
rogate of Monmouth County on the 8th day of
July, 1921, and letters testamentary were on the
same day issued by said Surrogate to the said
Samuel H. Gillespie, an Executor named in said
will, and the sole surviving Trustee named in
said will. A true copy of said will is hereto
annexed and hereby made a part hereof, and
marked “ Exhibit A.”

2. That said Executor and Trustee duly
qualified and entered immediately upon his duties
as such Executor and Trustee and has continued
to administer said estate until this time.

3. That said estate at the time of the death
of the testator consisted of both real and per-
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sonal property; that a small portion of the real
estate was situated in Kings County, in the State
of New York; that the major portion of the real
estate of which the testator died seized was sit-
uated at Asbury Park, Bradley Beach, Avon-by-
the-Sea, Belmar, and in Neptune Township, all
in the County of Monmouth, in the State of New
Jersey; that his real estate holding in the City
of Asbury Park and Bradley Beach aforesaid
was of more considerable value than real estate
located elsewhere; that the real estate situated
as aforesaid in Monmouth County was reason-
ably valued at the time of his death at approxi-
mately $1,430,715.12; that the value of the Kings
County real estate aforesaid was approximately
$3,000; that his personal estate, for the most
part, consisted of a business devoted to the man-
nfacture of brushes, which the testator conducted
at 251 Pearl Street, New York City, New York,
under the trade name of Bradley & Smith; that
the major part of his estate consisted of the real
estate holdings aforesaid, and that by judicious
management of the Executor, there has already
been realized from the sale of real estate in
the State of New dJersey about $825,000 and
from the sale of real estate in Kings County,
New York, about $3,250; that at the time of the
death of the testator, the real estate holdings
of the testator were mortgaged to the extent of
approximately $241,958 and the decedent owed,
in addition, on debts, for the most part secured,
to the amount of $108,302 and upwards; that
the Executor has paid off and discharged all the
mortgage indebtedness with the exception of one
mortgage, upon which there is due now approxi-
mately $2,400 and which he is now prepared to
pay and satisfy.
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4. That the total amount of specific legacies
which will pass under the will and its various
codicils, according to the construction thereof
which the complainant deems to be the true con-
struction, 1s approximately $165,000; that the
complainant now has in hand in cash approxi-
mately the sum of $420,000; which he i1s ready
and willing to pay to the legatees named in
said will and the codicils thereto annexed, but
that this complainant is uncertain as to how
and to whom the money now in hand as afore-
said is to be distributed.

5. That said will was dated and executed on
the 26th day of June, 1896; that the general
scheme of disposing of his estate as set forth in
said will (after giving to his Executors and
Trustees a small plot of land at the head of
Wesley Lake in trust to sell and pay the pro-
ceeds of such sale to his wife, Helen M. Bradley,
or in case of her death before him, to certain
of her relations therein named) was to divide his
real estate holdings into twelve parcels, which he
devised to his Executors in trust to sell and dis-
pose of and to distribute and divide the proceed
of such sales to eight persons or corporations
In proportions named in the sixth item of his
said will; that on the 3d of May, 1916, the testa-
tor executed in due form a seventh codicil to
his last will and testament, and between the date
of the making of his original will, to wit, the
26th of June, 1896, and the date of making: such
codicil, some twenty years had elapsed and in
that period many changes had taken place in
the life, surroundings and property holdings of
the testator. Certain beneficiaries named in the
original will had died, including his wife, his
sister Mary Ann Dickinson, also her children ex-
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cepting one son, George Dickinson; his brother-
in-law, Louis G. Gillespie, had died, his half-
brother, Foster N. Smith, with whom he had
been closely associated in the brush business
aforesaid in the City of New York, had died,
with the result that at the time of the making of
the codicil aforesaid of May 3, 1916, there were
no near relatives of his blood living except one
nephew, the said George Dickinson. These, with
other circumstances, apparently induced the tes-
tator to evolve an entirely new scheme for the
disposition of his estate, which he sought to ex-
press in the codicil aforesaid of May 3, 1916,
which may be conveniently referred to as the
seventh codicil. By the first paragraph thereof,
the testator revoked ‘‘any and all legacies given
and bequeathed in any and all former wills and
codicils,” and directed “ that the following shall
be the only bequests distributed in my estate;”
certain legacies and bequests were then given
to certain persons, institutions and corporations.
The testamentary purpose therein set forth
(whatever i1t may have been) remained un-
changed, except as modified by the final codicil
to his will, bearing date March 3, 1919. This
complainant, as already set forth, is uncertain
as to how the fund in hand shall be distributed
and 1s unable to make said distribution with
safety to himself and the beneficiaries in in-
terest, and cannot safely proceed in the discharge
of his duties and in the settlement of said estate
until said will with its codicils has been inter-
preted and construed and the meaning of the sev-
eral provisions contained in said will and codicils
has been fixed and determined by decree of this
court. Said doubt and uncertainty arises in re-
spect to the following particular matters:
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(a) The meaning, effect, purport and appli-
cation of the seventh codicil aforesaid, bearing
date May 3, 1916.

And in this connection what meaning, effect,
purport and application shall be given to the
first paragraph of said codicil, which reads as
follows:

“I hereby revoke any and all legacies given
and bequeathed in any and all former wills and
codicils, and do direct that the following shall
be the only bequests distributed in my estate.”

The complainant is in doubt as to whether the
words “ all legacies” and the words “ only be-
quests” above quoted apply to devises, as well
as gifts of personal property found in the orig-
inal will and in preceding codicils and, being in
doubt, desires to be advised.

(b) The meaning, effect, purport and appli-
cation of the eighth codicil aforesaid, bearing
date March 3, 1919, which, among other details,
modifies and changes the codicil of May 3, 1916.

(c) As to what effect in the distribution and
settlement of the estate shall be given to the
original will, dated June 26, 1896, as changed or
modified by the various codicils, and especially
the seventh, thereto annexed.

(d) And incidentally, as to what trusts or
duties are still outstanding and operative as
created by said original will of June 26, 1896.

(e) The sixth paragraph of the seventh codi-
cil aforesaid is as follows:

“I give and bequeath to the widow of George
Truax, who formerly resided at Asbury Park,
N. J., and now lives several miles west of As-

bury Park, the sum of Five hundred ($500)
dollars.’,
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This legacy is claimed by the widow of one
George Trnax, and also by the widow of one
Charles Trnax. By the latter it is insisted that
the widow of George Truax was practically un-
known to the testator, but that she, the widow
of Charles Truax, was well acquainted with the
testator, and that he had evinced in his life-
time an interest in her work, which was that of
superintending the Poor Farm at Asbury Park,
New Jersey; and that the said testator in his
lifetime had contributed of his own means to the
widow of said Charles Truax sums of money to
be used by her in her work and in the support
of the poor; and that said legacy was accordingly
intended by the testator as a gift to her. The
full name of the widow of Charles Truax is
Susan A. Truax. The widow of George Truax
intermarried with one------------------- Coward, who
i1s now dead. The full name of the said widow
of George Truax is Jane Amanda Coward.

In further support of the. claim advanced
by the widow of Charles Truax, it is pointed out
by her that the seventh paragraph of the eighth
codicil is as follows:

“ The widow of George Truax, named in the
Sixth clause of the aforesaid Codicil, 1s now the
Superintendent of the Poor Farm near Asbury
Park, New Jersey.”

The widow of said George Truax was never
Superintendent of said Poor Farm, but the said
widow of Charles Truax has been and is such
Superintendent.

(f) The sixth paragraph of the eighth and

final codicil to said will is as follows:
“As Sylvester Smith and Edward Howland
named in the Fifth clause of the aforesaid Codi-
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cil (referring to the seventh codicil) are now de-
ceased, I make null and void the legacies given
to them by the aforesaid Codicil.”

It appears that at the time of making this
eighth and final codicil, namely, March 3, 1919,
Sylvester Smith, the legatee therein named, was
dead, but Edward Howland was then living and
1s still alive. It i1s claimed by the said Edward
Howland that the legacy given to him as afore-
said in said seventh codicil was revoked under
a misapprehension of fact, and that he i1s now
entitled to receive said legacy.

(2) By the seventh codicil aforesaid and by

the eighth codicil aforesaid, Various legacies were
given to certain institutions, corporations and
churches. By the seventh codicil it was provided,
among other things, as follows:

“1 do hereby give and bequeath to each of the
following persons and institutions or corpora-
tions, the sum of Five thousand ($5,000.) dol-
lars:”

(here follow the names of certain persons).

The paragraph then proceeds :

“ Churches at Asbury Park, N. J.,” (naming cer-
tain churches)

The paragraph then proceeds:

“ Churches at Avon, N. J., as follows: Methodist
and Baptists.”

This i1s followed in a new paragraph by the
names of certain other churches, associations and
institutions.

By the eighth codicil there is a similar recital
of institutions and corporations who are to be
beneficiaries, not in the sum of $5,000, as pro-
vided in the seventh codicil, but in the sum of
$1,000. Complainant is in doubt, upon an exami-

-0
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nation of the two codicils, whether it was the in-
tention of the testator to name particular and
specific churches, or whether it was his purpose
to provide for every church of the denomination
named, whether sj)ecifically indicated or not.

A legacy 1s given by said eighth codicil to cer-
tain “ Churches at Asbury Park, New Jersey.”’
Among other churches therein named 1is the
“ Catholic.” It now appears that there are two
Catholic Churches in Asbury Park, one The
Church of the Holy Spirit, the first and oldest
established Catholic Church in Asbury Park,
and the other a Catholic Church on the west
side known as *10ur Lady of Mt. Carmel
Church.” Both churches were organized when
said codicil was executed. Each of these
churches claims to be entitled to a legacy, and in
respect to the rights of these respective claim-
ants this complainant, being now in doubt, de-
sires to be advised. In the same codicil and in
the same connection and after the words,
“ Churches at Asbury Park, New Jersey:” ap-
pear the words “ Christian Scientist.” It now
appears that there are two Churches of Christ
Scientist in Asbury Park, the first established
several years ago and before the death of the
testator, the second known as “ Second Church
of Christ, Scientist,” which, while not incorpo-
rated, was in existence before said codicil was
executed, and held regular worship, quite inde-
pendent of the first named church. It was, in
fact, incorporated after the death of the testator.
Both said churches claim legacies under said
will, and in respect to the rights of these re-
spective claimants, this complainant, being now
in doubt, desires to be advised.
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(h) In like manner, similar conflicting claims
have arisen and are now set up and insisted upon
by certain other churches claiming legacies under
said seventh and eighth codicils.

(1) The second paragraph of the eighth
codicil aforesaid is as follows:

“I give and bequeath to the hospital located
on Asbury Avenue, in Asbury Park, New Jersey,
the sum of Five thousand ($5,000.) dollars.”

Said eighth codicil also contained the follow-
ing provisions:

“In all other respects I ratify, confirm and
republish my aforesaid Will and my aforesaid
Codicil bearing date the third day of May, in
the year One thousand, nine hundred and
sixteen.’ 1

Said seventh codicil (dated May 3, 1916) made
no provision for said hospital. Said seventh
codicil contained, however, in its ninth para-
graph the following provision:

“All the rest, residue and remainder of my
estate, I give and bequeath to the aforenamed
legatees in the proportion or on the percentage
that the afore-mentioned legacies are given to
them respectively.”

It now appears that the hospital aforesaid
located on Asbury Avenue, in Asbury Park,
claims an interest in the “ rest, residue and re-
mainder” of the estate, and in respect to the
rights of this claimant this complainant, being
now In doubt, desires to be advised.

() By a paragraph contained in the sixth

item of the original will, it is provided as fol-
lows :

“If the aforesaid Borough of Asbury Park
shall purchase and accept the same upon the
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conditions hereinafter mentioned, the second
and fourth of the aforesaid parcels of real
estate (which were definitely described and
identified in a previous clause of the will) may
be sold and conveyed to said Borough for the
consideration of One dollar, at any time within
four years next after the death of my said wife
or after my death in case she shall not survive

2

me.

Then follows a recital to the effect that the
conveyance, if taken by the Borough of Asbury
Park, must be upon certain conditions, and the
further recital that if the Borough shall not
“ purchase and accept the said second and
fourth parcels of real estate within the last men-
tioned limited time,” then said parcels shall be
sold at public or private sale and the proceeds
of sale applied in a definite way. This com-
plainant is now uncertain and in doubt as to
whether this provision for the Borough of As-
bury Park (now the City of Asbury Park) is
operative and effective or as to whether the
same has been rendered nugatory, null and void
by the seventh and eighth codicils aforesaid and
other provisions of the will and codicils.

(k) The third paragraph of the seventh codi-

cil 1s as follows:

“1I give and bequeath to my Executor the sum
of Five thousand ($5,000.) dollars to be held in
Trust, and direct him to pay the income there-
from to my nephew William Dickinson during
the term of the life said William Dickinson, and
on his death to pay the principal to the Society
for the Prevention of Cruelty to Animals, at
Asbury Park, N. J., if incorporated; if not, as
soon after as a society for this purpose is in-
corporated.”



11
Bill of Complaint.

The fourth paragraph of the eighth codicil
is as follows:

“As William Dickinson is now deceased, I
make null and void the legacy of Five thousand
($5,000.) dollars given and bequeathed to my
Executor in Trust for him by the Third Clause
of the aforesaid Codicil.”

The “ Society for the Prevention of Cruelty
to Animals at Asbury Park, N. J.,” mentioned
as aforesaid, is using as its corporate name
“Asbury Park Society for the Prevention of
Cruelty to Animals,” and it is claimed that not-
withstanding the death of the said William Dick-
inson, it, the said Society, is entitled to receive
as legatee the sum of $5,000 mentioned as afore-
said in the third paragraph of the seventh cod-
icil.

(1) The fourth paragraph of the seventh

codicil provides as follows:

“I give and bequeath to my Executor the
sum of Five thousand ($5,000.) dollars, to be
held in Trust, and to pay the income therefrom
to the widow of Anthony Comstock of the City
of New York, during the term of her natural
life, and on her death to pay the principal to the

Society for the Prevention of Crime in the City
of New York.”

The fifth paragraph of the eighth codicil pro-
vides as follows:

“As the widow of Anthony Comstock is now
deceased, I make null and void the legacy of Five
thousand ($5,000.) dollars given and bequeathed
to my Executor in trust for her by the Fourth
clause of the aforesaid Codicil.”

The said Anthony Comstock aforementioned
was a personal friend of the testator and for
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many years prior to the death of the testator
was the active head of a body corporate of the
State of New York known as “ The New York
Society for the Suppression of Vice,” which en-
joyed the confidence and pecuniary support of the
testator. For many years prior to the death of
the testator there was another body corporate
of the State of New York known as “ Society
for the Prevention of Crime in the City of New
York.” It 1s claimed that, notwithstanding the
death as aforesaid of the said widow of Anthony
Comstock, the legacy mentioned as aforesaid in
the fourth paragraph of the seventh codicil is
due and payable to either the Society for the Pre-
vention of Crime in the City of New York or to
The New York Society for the Suppression of
Vice.

(m) One of the legatees named in the second

paragraph of the seventh codicil is thus desig-
nated, “ Seney Hospital, Borough of Brooklyn,
N. Y.” Among the legatees named in the. third
paragraph of the eighth codicil appears “ Seney
Hospital in the Borough of Brooklyn, New
York.” It appears that there never was a cor-
poration or organization using the corporate or
legal name of “ Seney Hospital.” It does ap-
pear, however, that one George Seney was ac-
tive in founding a hospital in the city of Brook-
lyn some years prior to the death of the testator,
which hospital adopted the corporate name of
“ The Methodist Episcopal Hospital in the City
of Brooklyn,” and that this institution is often
referred to and designated as “ Seney Hospi-
tal.” It is claimed that The Methodist Episco-
pal Hospital in the City of Brooklyn is entitled
to receive the legacy named as aforesaid in the
second paragraph of the said seventh codicil.
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6. Complainant is without adequate remedy

in the courts of law or probate, and therefore
prays :

1. That the parties in interest, who are the
appropriate defendants herein, may severally
answer this bill of complaint without oath, and
may severally answer each statement made in
this bill of complaint. Said parties in interest
appropriately made defendants are as follows :

John T. Gillespie and Samuel H. Gillespie,
Executors of the Last Will and Testament of
Louis C. Gillespie, deceased; John T. Gillespie;
James P. Gillespie; Samuel H. Gillespie; Jose-
phine G. Erskine; Helen G. Sanford; Mary G.
Illman; George Fletcher Illman; Josephine
Hewitt; Helen M. Jackson; Minnie Hueston;
The Methodist Episcopal Church Home in the
City of New York, body corporate of the State
of New York; Old People’s Home (Methodist)
in the Borough of Manhattan, New York; Meth-
odist Episcopal Church Home of New York City
for the Aged and Infirm, body corporate of the
State of New York; The Brooklyn Methodist
Episcopal Church Home, body corporate of the
State of New York; Old People’s Home (Metho-
dist) in the Borough of Brooklyn, New York;
Brooklyn Methodist Episcopal Church Home
for the Aged, body corporate of the State of
New York; Seney Hospital in the Borough of
Brooklyn, New York; The Methodist Episcopal
Hospital in the City of Brooklyn, body corporate
of the State of New York; Samuel H. Gillespie,
Executor of the Last Will and Testament of
Helen M. Bradley, deceased; Ocean Grove Camp
Meeting Association of the Methodist Episcopal
Church, body corporate of the State of New
York; Martha E. Rossiter; Mollie Abbott; Al-
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bert P. Smith Sr.; Albert P. Smith, Jr.; Foster

N. Smith; Frank R. Smith; James A. Smith;
George L. Dickinson; Gustave Meyers; William

S. Wells; First Methodist Episcopal Church of

Asbury Park, N. J., body corporate of the State
of New Jersey; The Rector, Wardens and Ves-
try of Trinity Church, Asbury Park, body corpo-
ate of the State of New Jersey; Reformed
Church at Asbury Park, New Jersey; The Grand
Avenue Reformed Church of Asbury Park, New
Jersey, body corporate of the State of New
Jersey; First Baptist Church of Asbury Park,
N. dJ., body corporate of the State of New Jersey;
The First Presbyterian Church of Asbury Park,
New Jersey, body corporate of the State of New
Jersey; Evangelical Lutheran Church of the
Atonement of Asbury Park, N. J., body corporate
of the State of New Jersey; Ballard Memorial
Methodist Episcopal Church of Asbury Park,
New Jersey, body corporate of the State of New
Jersey; The Church of the Holy Spirit, Asbury
Park, body corporate of the State of New Jersey;
Our Lady of Mt. Carmel, Asbury Park, N. J.,,
body corporate of the State of New Jersey; First
Church of Christ, Scientist, Asbury Park, N. J.,
body corporate of the State of New Jersey; The
Trustees of Second Church of Christ, Scientist,
of Asbury Park, New Jersey, body corporate of
the State of New dJersey; Congregation, Sons of
Israel, body corporate of the State of New dJer-
sey; St. Stephen’s A. M. E. Zion Church, Asbury
Park, N. J., body corporate of the State of New
Jersey; Mt. Pisgah Baptist Temple, Asbury
Park, N. J., body corporate of the State of
New dJersey; The Rector, Wardens and Vestry-
men of St. Augustin’s Church, body corporate
of the State of New dJersey; First Methodist
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Episcopal Church, Bradley Beach, N. J., body
corporate of the State of New Jersey; St. James’
Episcopal Church at Bradley Beach, New Jersey;
St. James’ Mission, Bradley Beach, N. J.; The
Church of the Ascension, Bradley Beach, N. J.,
body corporate of the State of New dJersey;
Avon-by-the-Sea Methodist Protestant Church,
body corporate of the State of New dJersey; First
Baptist Church of Key East, body corporate of
the State of New Jersey; West Grove Methodist
Episcopal Church, body corporate of the State
of New Jersey; The Methodist Episcopal Home
for the Aged of New dJersey, body corporate of
the State of New Jersey; Searles Memorial Non-
Sectarian Seashore Home for Aged Women,
body corporate of the State of New Jersey;
Young Men’s Christian Association of As-
bury Park and Ocean Grove, N. J., body cor-
porate of the State of New Jersey; Woman’s
Christian Temperance Union of Asbury Park,
N. J., body corporate of the State of New Jer-
sey; Asbury Park Library, Asbury Park, New
Jersey; Asbury Park Society for the Preven-
tion of Cruelty to Animals, body corporate
of the State of New dJersey; Ann May Mem-
orial Homeopathic Hospital, Spring Lake, N.
dJ., body corporate of the State of New Jersey;
Monmouth Memorial Hospital Association, Long
Branch, N. J., body corporate of the State of
New Jersey; Fund for Superannuated Preach-
ers, New dJersey Conference (Methodist) ; John
R. Mason, Secretary in charge of Fund for
Superannuated Preachers, New Jersey Confer-
ence; Andrew Eckel;, Frederick Thorne; John
Smith (John Schmitt) ; Martin Sther (Martin
Stehr) ; Holmes C. Clayton and Ira A. Clay-
ton, Executors of the Last Will and Testament

40
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of Homer Clayton, deceased; Edward How-
land; Asbury Park Hospital, body corporate of
the State of New Jersey; Asbury Park, a body
politic and corporate of the State of New Jer-
sey; Susan A. Truax; Jane Amanda Coward;
Society for the Prevention of Crime in the City
of New York, body corporate of the State of
New York; The New York Society for the Sup-
pression of Vice, body corporate of the State
of New York.

2. That said defendants may severally set
forth the construction of said will and codicils
thereto annexed which they contend this court
should make.

3. That they may severally set forth spe-
cifically and in detail the rights which they re-
spectively claim under said will and codicils
thereto annexed and the rights which they sev-
erally claim in and to the estate of the testator.

4. That this court may interpret and con-
strue said will and codicils thereto annexed, and
by its decree fix the respective rights of the de-
fendants under said will and codicils thereto
annexed, and their respective rights in and to
the estate of the testator.

5. That complainant may be given all nec-
essary instructions and directions to enable him
to discharge his duties as Executor and Trustee
of said will and codicils thereto annexed, and
to settle and distribute the estate of said
testator.

6. That a writ of subpoena may be issued,
commanding the defendants to answer this bill
of complaint and to abide by such decree as
this court may make in the premises.

EDWARD K. MILLS,
Solicitor for Complainant.
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Exhibit A.

In The Name of God, Amen.

I, James A. Bradley, of the Borough of Asbury
Park, in the Comity of Monmouth and State of
New Jersey, being of sound and disposing mind,
memory and understanding, do make, publish and 10
declare this my last will and testament, in man-
ner following, that is to say:

First Ite m: It is my will and I do order and
direct that all my just debts and funeral expenses
be duly paid and satisfied, as soon as convenient-
ly can be after my decease; regard to be had in
the payment of my indebtedness to certain pro-
visions of my will relating thereto, hereinafter
contained.

Second Item: I nominate and appoint my 20
wife, Helen M. Bradley, my brother-in-law Louis
C. Gillespie, and Alfred Walling, Jr., of Key-
port N. J., trustees of the several trusts created,
in and by the third, sixth, seventh, eighth, tenth
and fifteenth items of this my will; the estates
bequeathed and devised in trust to said trustees
in the said items of this my will are to go to and
be held and all the powers given to said trustees
in any of the items of this my will are to be exer-
cised by such only of said trustees as accept the 30
said trusts and to and by the survivors or sur-
vivor of such of said trustees as accept the said
trusts for life, if such trusts or any of them con-
tinue so long; and upon the death of the survivor
of such of said trustees as accept the said trusts,
during the continuance of any of said trusts,
said estates are to go to and be held and said
powers exercised by such person or persons as
shall be lawfully appointed to carry out said
trusts respectively. 40
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Third Item: I give and devise unto the afore-
said trustees and to the survivors and survivor
and successor of them as mentioned and provided
in the second item of this my will all the real
estate owned by me in said Borough of Asbury
Park lying within the following boundaries, viz:
rlor® ky the centre of Lake Avenue; east by a
line parallel with Main Street and distant one
hundred and twenty-five feet easterly from the
east line of said Main Street; south by the line
of lands of the Ocean Grove Camp Meeting Asso-
ciation, or the center line of Wesley Lake, and
west by the centre of Main Street; to have and
to hold the same as trustees or trustee in trust
to convey the same in fee, within three months
niter my death for the consideration of one dol-
lar to my said wife, Helen M. Bradley, or in case
of her death before me, or before the execution
of the conveyance to such persons, other than
Catherine Churchill, sister of my said wife, or
any of her issue, as would by the law of this
state inherit said real estate in case my said wife
had died intestate and seized thereof, and to them
in the same proportions, that they would so in-
herit.

I direct the trustees or trustee executing the
conveyance for the real estate devised in this
item of my will to cause to be inserted in such
conveyance a covenant on the part of the grantee
or grantees, to run with the land, that no building
shall ever be erected on said land nearer to the
line of said Main Street than the front line of the
buildings now fronting on the east side of said
Street between Lake Avenue and Cookman Ave-
nue; provided however, that no conveyance shall
be made in pursuance of the directions of this
item of my will unless the adjoining land on said
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street, now owned by my said wife, has been
subjected to the same condition as aforesaid as
to building line.

Fourth Item: I direct the trustees or trustee
executing the conveyance for the real estate de-
vised in the third item of my will to cause to
be inserted in such conveyance a covenant on the
part of the grantee or grantees, to run with the
land, that said estate shall never be used for
the manufacture or sale of intoxicating liquors
thereon.

Fitth Item: I hereby lay out and dedicate as
public streets, over lands owned by me, four
streets from Sunset Avenue southerly to Fifth
Avenue, of the same width as and in extension
of Park Avenue, Grand Avenue, Emory Street
and Bond Street, as such avenues and streets
are laid down on the latest plan of Asbury Park
northward from Sunset Avenue; the same to be
known and designated by the same name as the
avenue or street of which those hereby laid out
and dedicated are respectively an extension.

Sixth Item: I give, bequeath and devise unto
the aforesaid trustees and to the survivors and
survivor and successor of them, as mentioned
and provided in the second item of this my will,
all my personal estate of every kind and descrip-
tion, and wheresoever the same may be, all the
sewers and works connected therewith owned by
me at Asbury Park aforesaid, known as the As-
bury Park Sewer Works, and hereinafter called

Sewer Works,” and all the following described
parcels of real estate:

First Parcel. All my real estate whatsoever
situate in the State of New York.
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[Here follow descriptions of eleven separate
parcels, seven in the Borough of Asbury Park,
three in Neptune Township and one in Wall
Township.]

To have and to hold the aforesaid personal
property, “ Sewer Works,” and twelve parcels of
real estate as trustees or trustee, in trust to and
for the following uses and purposes, that is to
say.

In trust to sell, according to the directions
hereinafter given, as soon after my death as it
can be prudently done, out of the aforesaid
eighth, ninth, tenth, eleventh and twelfth parcels
of real estate enough lots to pay and satisfy any
and all mortgages that may be liens upon any
of my real estate at the time of my death.

And in further trust, according to the direc-
tions hereinafter given, during the lifetime of
my said wife, to control, invest, convert and sell
the aforesaid personal property: (my brush
business now carried on by me at No. 251 Pearl
Street, New York City, to be liquidated as soon
after my death as the same can be properly
done;) to keep in order and carry on as hereto-
fore carried on by me the aforesaid seweil
Works;” torrent, manage and keep in order the
aforesaid twelve parcels of real estate and to sell
and dispose of the first, third, fifth and remaind-
er of the eighth, ninth, tenth, eleventh and
twelfth of the aforesaid parcels of real estate,
and out of the interests, profits and rents and
proceeds of sale and conversion of all of the
same to pay to my said wife, Helen M. Bradley,
from the date of my death, the sum of twenty-
five thousand dollars each and every year of her
life, in such amounts and at such times uring
each year as she shall demand.
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And in further trust according to the direc-
tions hereinafter given, after the death of my
said wife, or after my death in case she shall
not survive me, to control, convert and sell the
aforesaid personal property or what remains
thereof: (my said brush business to be liquidated
as aforesaid if my said wife shall not have sur-
vived me.) to keep in order, carry on and sell
the aforesaid “ Sewer Works,” and to sell and
dispose of all of the real estate in this item of
my will mentioned and described, not sold and
disposed of in the lifetime of my said wife, and
at the time hereinafter mentioned, to distribute,
divide and pay all money derived therefrom as
follows:

1st. One eighth part thereof to my said
brother-in-law Louis C. Gillespie, or in case of
his death, either before or after my death, to his
legal personal representative, to be by such rep-
resentative distributed as a part of the estate of
my said brother-in-law in the same way as if he
had died possessed thereof.

2nd. One eighth part thereof in equal shares
to the now living children of my said brother-in-
law, Louis C. Gillespie, or in case of the death of
any of said children, either before or after my
death, the equal share of such deceased child, to
his or her legal personal representative, to be
by such representative distributed as a part of
the estate of such deceased child in the same way
as if such child had died possessed thereof.

3rd. One eighth part thereof in equal shares
to the three now living daughters of my brother-
in-law, Charles F. Walker, or in case of the death
of any of said daughters either before or after
niy death, her equal share to her legal personal
representative, to be by such representative dis-
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tributed as a part of the estate of such deceased
daughter in the same way as if she had died pos-
sessed thereof.

4th. One eighth part thereof to The Methodist
Episcopal Church Home in the City of New York,
body corporate, now located in Tenth Avenue,
New York City.

5th. One eighth part thereof to The Brooklyn
Methodist Episcopal Church Home, body corpo-
rate, in the City of Brooklyn, State of New York.

6th. One eighth part thereof to the Metho-
dist Episcopal Hospital in the aforesaid City of
Brooklyn, a corporation duly incorporated by the
legislature of the State of New York by an act
entitled “ An Act to Incorporate the Methodist
Episcopal Hospital in the City of Brooklyn,”’
passed May 27, 1881.

7th. One eighth part thereof to the executor
of my said wife, Helen M. Bradley, to be by such
executor distributed as a part of the estate of my
said wife according to the directions of her will;
or, if my said wife shall die intestate, to her ad-
ministrator, to be by such administrator distrib-
uted as a part of the estate of my said wife in
the same way as if she had died possessed there-
of, excepting only that the aforesaid Catharine
Churchill shall not, nor shall any of her issue, re-
celive any part thereof as next of kin to my said
wife.

8th. One eighth part thereof to “ The Ocean
Grove Camp Meeting Association of the Metho-
dist Episcopal Church,” body corporate of the
Township of Neptune, in the County of Mon-
mouth and State of New Jersey.

I authorize, empower and direct the trustees or
trustee then executing the trusts created in and
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by this item of my will to keep in order and carry
on as heretofore carried on by me, my aforesaid
“Sewer Works;” to keep in order the various
improvements upon the sixth of the aforesaid
parcels of real estate; to carry on the various
matters heretofore conducted by me upon said
last named parcel of real estate until all are sold
as hereinafter directed, and to employ and pay
all necessary agents and workmen for that pur-
pose, the expense thereof, if greater than the
income and profits therefrom, to be borne by and
paid out of the estate by this item of my will be-
queathed and devised; provided, however, that
in case of extraordinary destruction to said
“Sewer Works” or to the improvements on said
last named parcel of real estate said trustees or
trustee shall not reconstruct unless the probable
benefit thereby will exceed the cost of reconstruc-
tion and repair in the judgement of such trustees
or trustee.

I authorize, empower and direct the trustees
or trustee then executing the trusts created in
and by this item of my will as soon as it can be
prudently done after my death, to sell out of the
eighth, ninth, tenth, eleventh and twelfth of the
aforesaid parcels of real estate enough lots to
pay and satisfy all my mortgage indebtedness as
aforesaid, and at any time during the life of my
said wife to sell all or any part of the first, third,
fifth and remainder of the eighth, ninth, tenth,
eleventh and twelfth of the aforesaid parcels of
real estate described in this item of my will in
lots or otherwise, at public or private sale, and
for such prices as such trustees or trustee shall
deem sufficient.

I authorize, empower and direct the trustees or
trustee then executing the trusts created in and
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by this item of my will, after the death of my
said wife, or after my death in case she shall not
survive me, to sell and convey in the manner, ac-
cording to the directions and within the periods
hereinafter specified, my aforesaid, “ Sewer
Works’’ and all the real estate in this item of my
will mentioned and described not sold during the
lifetime of my said wife, that is to say: the parts
unsold of the first, third, fifth, eighth, ninth,
tenth, eleventh, and twelfth of the aforesaid par-
cels of real estate shall be sold in lots or other-
wise at public or private sale for such prices as
such my said wife, or after my death, in case
shall not survive me.

If the aforesaid Borough of Asbury Park, shall
purchase and accept the same upon the condi-
tions hereinafter mentioned, the second and
fourth of the aforesaid parc7els of real estate
may be sold and conveyed to said Borough for
the consideration of One Dollar, at any time
within four years next after the death of my said
wife or after my death in case she shall not sur-
vive me; upon condition, however, that said last
named two parcels of real estate shall forever be
used as public lakes and parks subject to the
regulation and control of said Borough; that no
booths or buildings shall ever be erected on the
second parcel aforesaid other than houses to be
used only for and in connection with the bridges
now or hereafter to be constructed over said last
named parcel; that no buildings shall ever be
erected on the fourth parcel aforesaid east of
Webb Street; that no buildings shall ever be
erected on said last named parcel of real estate
west of Webb Street except such as are usually
erected in public parks, and that the premises
conveyed shall never be used for the manufacture
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or sale of intoxicating liquors thereon; and if
second and fourth parcels are conveyed to said
Borough the aforesaid conditions shall be ex-
pressly declared in the deed or deeds therefor.

If the aforesaid Borough shall not purchase
and accept the said second and fourth parcels of
real estate within the last mentioned limited
time, then within one year next after the expira-
tion of said limited time the said last named two
parcels of real estate shall he sold at public or
private sale, for such prices as may be deemed
sufficient, and conveyances made therefor, such
conveyances to contain and the trustees executing
the same shall cause to be inserted therein cove-
nants on the part of the grantee or grantees, to
run with the land, that the premises granted
shall he forever used as public lakes and parks;
that no booths or buildings shall ever be erected
upon the second parcel aforesaid other than
houses to be used only for and in connection with
the bridges now or hereafter to be constructed
over said last named parcel; that no buildings
shall ever be erected upon the fourth parcel
aforesaid east of Webb Street; that no buildings
shall ever be erected upon said last named parcel
west of Webb Street except such as are usually
erected in public parks, and that the premises
conveyed shall never be used for the manufacture
or sale of intoxicating liquors thereon.

The sixth of the aforesaid parcels of real
estate described in this item of my will, includ-
ing my said “ Sewer Works” as one parcel, may
be sold to said Borough of Asbury Park for any
sum not less than one hundred and fifty thou-
sand dollars at any time within five years next
after the death of my said wife, or after my
death in case she shall not survive me, or for any
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sum not less than two hundred thousand dollars
at any time within the four years next after the
expiration of the last mentioned limited time;
and in case the said Borough shall not buy the
same within the time hereinbefore limited, then
within one year next after the expiration of
sa’ mentioned limited time the said last
named parcel of real estate and said “ Sewer
Works” shall be sold as one parcel, at public or
private sale, for such prices as shall be deemed
sufficient.

If the trustees or trustee then executing the
trusts created in and by this item of my will and
the said Borough cannot agree upon the price to
be paid for the last named parcel of real estate
and “ Sewer Works,” I do, in that event, au-
thorize and empower such trustees or trustee to
submit the difference to arbitration, and to sell
at the price determined by such arbitration, pro-
vided such prize is not less than the amount here-
inafter specified.

The conveyance of the aforesaid sixth parcel
of real estate described in this item of my will, to
whomsoever made, shall contain, and the trustees
or trutsee executing the same shall cause to be
inserted therein, covenants on the part of the
grante© or grantees, to run with the land, that
no buildings shall ever be erected on said last
named parcel of real estate in front of Atlantic
Square, nor in front of the streets or avenues ter-
minating on Ocean Avenue; that no board or
other walk shall ever be constructed thereon at
a gerater heighth than the present board walk
and that the premises granted shall never be
used for the manufacture or sale of intoxicating
liquors thereon.
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If the Ocean Grove Camp Meeting Association
shall, within one year after the death of my said
wife or within one year after my death in case
my said wife shall not survive me, in a manner
and by a deed of dedication satisfactory to the
trustees or trustee then executing the trusts
created in and by this item of my will, dedicate
to the use of the public as a public lake or park
the lands of said Association under the waters
of Wesley Lake south of the centre line thereof,
then, in that event, I authorize, empower and di-
rect the said trustees or trustee for the consider-
ation of one dollar, to dedicate the seventh of
the parcels of real estate described in this item
of my will to the same public use by a similar
deed of dedication; and in case no dedication
shall be made of this last named parcel of real
estate in the manner and within the time speci-
tied, I authorize, empower and direct the trus-
tees or trustee then executing the trusts created
in and by this item of my will to convey the last
named parcel of real estate to the said Borough
of Asbury Park for the consideration of one
dollar, at any time within the three years next
after the expiration of the last mentioned limited
time, upon condition, however, and that said last
named parcel of real estate shall be forever used
as a public lake or park; that no booths or build-
ings shall ever be erected thereon other than
houses to be used only for and in connection with
the bridges now or hereafter to be constructed
over said last named parcel and that the prem-
1ses dedicated or conveyed shall never be used
for the manufacture or sale of intoxicating
liquors; and if said last named parcel of real
estate shall be dedicated or conveyed as herein-
before authorized the aforesaid conditions shall
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be expressly declared in the deed of dedication
or conveyance.

If the said last named parcel of real estate
shall not be sold or conveyed as hereinbefore au-
thorized then within one year after the expira-
tion of the last mentioned limited time it shall be
sold at pubic or private sale for such price as
may be deemed sufficient, and conveyance made
therefor, such conveyance to contain, and the
trustees or trustee executing the same shall cause
to be inserted therein, covenants on the part of
the grantee or grantees, to run with the land,
that the premises granted shall be forever used
as a public lake or park; that no booths or build-
ings shall ever be erected thereon other than
houses to be used only for and in connection with
the bridges now or hereafter to be constructed
over the same, and that the premises granted
shall never be used for the manufacture or sale
of intoxicating liquors thereon.

I authorize and empower the trustees or trus-
tee then executing the trusts created in and by
this item of my will to make, execute, acknowl-
edge and deliver a good and sufficient deed or
mstrument of dedication for the last named par-
cel of real estate if the same shall be dedicated
as aforesaid; and to make, execute, acknowledge
and deliver good and sufficient deeds and con-
veyances for all the real estate mentioned in
this item of my will; such deeds and convey-
ances hereinbefore particularly referred to be
upon condition or to contain covenants by the
grantee or grantees as hereinbefore directed, and
all deeds and conveyances to whomsoever made
for the third and fifth of the aforesaid twelve
parcels of real estate, or for any part thereof,
shall contain, and the trustees or trustee execut-
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ing the same shall cause to be inserted in every
deed and conveyance covenants on the part of
the grantee or grantees, to run with the land, as
to the use of the premises granted and the erec-
tion of buildings thereon, (the building line to
be determined by the locality,) similar to the
covenants of like character in the latest deed
from me to William Mills for lands on Eighth
Avenue in said Borough of Asbury Park ; and all
deeds and conveyances to whomsoever made for
the third, fifth, eighth, ninth, tenth, eleventh,
and twelfth of the aforesaid twelve parcels of
real estate, or for any part thereof, shall also
contain, and the trustees or trustee executing the
same shall cause to be inserted therein, covenants
on the part of the grantee or grantees, to run
with the land, that the premises granted shall
never be used for the manufacture or sale of in-
toxicating liquors thereon.

All provisions of this my will relating in any
way to the said Borough of Asbury Park shall
apply to any municipal corporation existing in
the place of or as successor to the present Bor-
ough of Asbury Park at the time when such pro-
visions, or any of them, may or shall become
operative.

I authorize, empower and direct the trustees or
trustee executing the trusts created in and by
this item of my will, at the end of each year
after the death of my said wife, or at the end
of each year after my death, in case my said
wife shall not survive me, to pay to the persons
and corporations entitled thereto under the pro-
visions of this item of my will, so much of the
money on hand as shall by said trustees or
trustee be deemed prudent considering the in-
terests of all concerned; and at the expiration
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of the time hereinbefore limited for the sale of
all of the aforesaid real estate to pay the residue
in like manner.

In case my personal property shall not be
sufficient to pay my just debts, (other than in-
debtedness secured by mortgage), and funeral
expenses; and in case the proceeds of sale of
the aforesaid eighth, ninth, tenth, eleventh, and
twelfth parcels of real estate shall not be suffi-
cient to pay and satisfy all mortgages that may
be liens upon any of my real estate at the time
of my death, I order and direct that the de-
ficiency in either or both cases be made up from
the proceeds of sale and conversion of any of
the personal or real property bequeathed and
devised in and by this item of my will.

Seventh Item: I give and devise unto the
aforesaid trustees and to the survivors and sur-
vivor and successor of them as mentioned and
provided in the second item of this my will, all
the real estate owned by me in the Borough of
Asbury Park aforesaid lying within the follow-
ing boundaries, viz: north by the centre of
Asbury Avenue; east by the centre of Main
Street; south by the Centre of Summerfield
Avenue and west by the New York and Long
Branch Railway; to have and to hold the same
as trustees or trustee in trust to and for the
following uses and purposes, that is to say: to
lease the same or any part thereof to the per-
sons who may be lessees thereof at the time of
my death, or to any other person or persons in
case said lessees shall not desire to rent the
same, for any term that shall not extend beyond
ten years after my death at a rental to be
agreed upon with the parties, or by arbitration
in case of difference, as now provided in my
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leases for parts of said real estate; to collect
all rents and after paying all taxes and other
charges against said real estate or incident to
the execution of this trust to pay out of the net
income thereof the sum of fifteen hundred dol-
lars annually to my sister Mary Ann Dickinson,
and the residue of such net income to pay
annually to my wife, Helen M. Bradley, in both
cases from my death for and during the term
of ten years thereafter.

And in further trust after the expiration of
ten years after my death to sell and convey all
of said last named parcel of real estate and out
of the net proceeds to pay to my said sister,
Mary Ann Dickinson, the sum of twenty-five
thousand dollars and the residue of such net
proceeds to pay to my said wife, Helen M.
Bradley.

If my said sister shall die before the distribu-
tion of the proceeds of the sale of the last
named parcel of real estate, either before or
after my death it is my will and I direct that
all money in this item of my will directed to be
paid her, shall after her death be paid to her
legal personal representative, to be by such rep-
resentative distributed as a part of the estate of
my said sister and in the same way as if she
had died possessed thereof.

If my said wife shall die before me or before
the expiration of ten years after my death, it is
ffly will and I direct that all money in this item
of my will directed to be paid to her, shall after

or death be paid to her legal personal repre-
sentative, to be by such representative dis-
tributed as a part of the estate of my said wife
and m the same way as if she had died pos-
sessed thereof; provided, however, that in case
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my said wife shall die intestate the aforesaid
Catharine Churchill shall not nor shall any of
her issue receive any part of said money from
the representative of my said wife.

Eighth Item: I give and devise unto the
aforesaid trustees and to the survivors and sur-
vivor and successor of them as mentioned and
provided in the second item of this my will all
the real estate owned by me in the Borough of
Asbury Park aforesaid lying within the follow-
ing boundaries, viz: north by the centre of Fifth
Avenue; east by the centre of Main St.; south
by the Centre of Asbury Avenue and west by
the New York and Long Branch Railway; to
have and to hold the same as trustees or trustee
in trust to and for the following uses and pur-
poses, that 1s to say: to lease the same or any
part thereof to the persons who may be lessees
thereof at the time of my death or to any other
person or persons in case said lessees shall not
desire to rent the same for any term that shall
not extend beyond ten years after my death,
at a rental to be agreed upon with the parties,
or by arbitration in case of difference as now
provided in my leases for some parts of said
real estate, to collect all rents and after paying
all taxes and other charges against said real
estate or incident to the execution of this trust
to pay out of the net income thereof the sum of
fifteen hundred dollars annually to my half
brother, Foster N. Smith, and the residue of
such net income to pay annually to my wife,
Helen M. Bradley, in both cases from my death
for and during the term of ten years thereafter.

And in further trust, after the expiration of
ten years after my death, to sell and convey all
of said last named parcel of real estate and out .
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of the net proceeds to pay to my said half
brother, Foster N. Smith, the sum of twenty-
five thousand dollars, and the residue of such
net proceeds to distribute in the manner pro-
vided for the distribution of the trust estate
bequeathed and devised in and by the sixth
item of this my will as if the said residue of
such net proceeds had been specifically Dbe-
queathed in and by said sixth item of this my
will.

If my said half brother shall die before the
distribution of the proceeds of the sale of the
last named parcel of real estate, either before
or after my death, it 1s my will and I direct
that all money in this item of my will directed to
be paid to him shall after his death be paid by
my trustees or trustee to the next of kin of my
said half brother in the same way and propor-
tions as if my said half brother had died in-
testate and possessed thereof.

If my said wife shall die before me or be-
fore the expiration of ten years after my death
it is my will and I direct that all money in this
item of my will directed to be paid to her shall
after her death be paid to her legal personal rep-
resentative to be by such representative distrib-
uted as a part of the estate of my said wife and
in the same way as if she had died possessed
thereof; provided, however, that in case my said
wife shall die intestate the aforesaid Catharine
Churchill shall not nor shall any of her issue
receive any part of said money from the repre-
sentative of my said wife.

Ninth Item: I authorize, empower and direct
the trustees or trustee then executing the trusts
created in and by the seventh and eighth items

°f this my will, at and after the expiration of ten
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years after my death, to sell the parcels of real
estate described in the last mentioned two items
of this my will in lots or otherwise, at public or
private sale, at their discretion, for such prices
as shall, be deemed sufficient, and to make, exe-
cute, acknowledge and deliver good and sufficient
conveyances therefor; but all conveyances for
said last named two parcels of real estate, or for
any part thereof, to whomsoever made, shall
contain, and the trustees or trustee executing the
same shall cause to be inserted therein covenants
on the part of the grantee or grantees, to run
with the land, that the premises granted shall
never be used for the manufacture or sale of in-
toxicating liquors thereon.

Tenth Item: I give and devise unto the
aforesaid trustees and to the survivors and sur-
vivor and successor of them as mentioned and
provided in the second item of this my will, all
the real estate owned by me in the aforesaid
Borough of Asbury Park lying within the follow-
ing boundaries, viz: north by the centre of Sum-
merfield Avenue; east by the centre of Main
Street ; south by the centre of Bangs Avenue and
west by the New York and Long Branch Rail-
way; to have and to hold the same as trustees
or trustee in trust to and for the following uses
and purposes that is to say; in trust to sell and
convey the same to the Borough of Asbury
Park aforesaid at any time within five years
next after my death, for the consideration of
ten thousand dollars, and if so sold to pay the
net proceeds to my said wife, Helen M. Bradley,
or in case of her death, either before or after
my death, to her legal personal representative
to be by such representative distributed as a
part of the estate of my said wife and in the
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same way as if she had died possessed thereof;
provided, however, that in case my said wife shall
die intestate the aforesaid Catharine Churchill
shall not, nor shall any of her isuse, receive any
part of said money from the representative of
my said wife.

And in further trust, if the aforesaid Borough
shall not purchase said last mentioned real
estate to convey the same in fee at and upon the
expiration of said last mentioned limited time
for the consideration of one dollar, to my said
wife, Helen M. Bradley, or in case of her death
before me, or before the execution of the con-
veyance, to such persons, other than said Catha-
rine Churchill or any of her issue, as would by
the laws of this state inherit said real estate
in case my said wife had died intestate and
seized thereof, and to them in the same propor-
tions that they would so inherit.

I direct the trustees or trustee executing the
conveyance for the lands devised in this item of
my will to cause to be inserted in such convey-
ance a covenant on the part of the grantee or
granteees, to run with the land, that said last
named lands shall never be used for the manu-
facture or sale of intoxicating liquors thereon.

Elev enth  Item: In all cases where my
trustees are directed to sell real estate after the
expiration of a certain limited time without fur-
ther direction as to time of sale such sales shall
be made within a reasonable period of time after
the expiration of such limited time, to be deter-
mined by the trustees or trustee after taking
into consideration the condition of the market
and other relevant factors.
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Twelfth Item: I give, bequeath and devise
unto “ The Ocean Grove Camp Meeting Associa-
tion of the Methodist Episcopal Church,” body-
corporate, all my right, title and interest of, in
and to all the land at Ocean Grove in the said
township of Neptune, lying within the following
boundaries, viz: north by the centre line of
Wesley Lake and the south line of my riparian
lands in front of Asbury Park, N. J.; east by
the Atlantic Ocean, south by Main Street in
Ocean Grove and west by Main Street of Asbury
Park on the road leading from Asbury Park to
Shark River Bridge; together with all my right
and interest in that part of the bridges over
said Wesley Lake which lies south of the center
line thereof.

Thirteenth Item: All the streets or avenues
in the Borough of Asbury Park in any item of
my will mentioned are the streets or avenues
so named on the latest plan of said Borough.

All streets or avenues in said Borough herein
referred to, or laid down on said latest plan,
are hereby dedicated to public use as streets
and avenues, and all devises of real estate in
and by this my will made are to be subject to
this dedication.

Fourteenth Item: The provisions herein
made for, and the devises and bequests herein
to my said wife, Helen M. Bradley, are made
and given and are to be by her accepted as
in lieu of her right of dower in all the real
estate of which I die seized.

Fifteenth Item: I give and devise unto the
aforesaid trustees and to the survivors and
survivor and successor of them as mentioned
and provided in the second item of this my
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will, all the estate, vested or contingent, right
of entry for condition broken, or other inter-
est whatsoever, (not including any interest
secured to me by way of mortgage,) in and to
any and every lot or parcel of land in the
County of Monmouth and State of New Jersey
heretofore owned and conveyed by me, (and
not reconveyed to and now owned by me,) to
which I am now or hereafter can or may be
entitled, or which I, or any one from and under
me, now or hereafter can demand and recover
by reason of any condition or clause of for-
feiture or reversion whatever contained in any
of the conveyances heretofore made by me for
any of said lots or parcels of land; to have and
to hold the same as trustees or trustee in trust
to and for the following uses and purposes,
that is to say: in trust, upon the application
of the owner or owners of any of said lots or
parcels of land, at any time hereafter during
the period that this trust can lawfully con-
tinue, to convey and release to such owner or
owners all such estate, right of entry for condi-
tion broken or other interest whatsoever hereby
devised, in his, her or their lot or parcel of land,
for a sum sufficient to cover the cost incident to
the execution of this trust; provided such owner
or owners shall at the same time and in consider-
ation of such conveyance and release, execute and
deliver to the trustees or trustee then executing
the trusts created in and by this item of my will
a deed or other legally sufficient instrument of
writing in and by which such owners shall
covenant with such trustees or trustee, by cove-
nants running with the land, as to the non-manu-
facture or sale of intoxicating liquors upon
and the non-user of the same premises similar

40
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in substance to the covenants of like character
of the grantee in the aforesaid deed made by
me to William Mills.

Sixteenth Item: I give and devise all the
rest and residue of my real estate whatsoever
and wheresoever to my said wife, Helen M.
Bradley, and my said brother-in-law, Louis C.
Gillespie, as joint tenants and not as tenants
in common, and to the survivor of them in fee.

While I do not subject this residuary devise
to any condition or trust whatsoever, I feel
assured that the devisees will so dispose of this
residuary estate as to carry out my expressed
wishes in connection therewith.

If my said wife and last named brother-in-
law shall die before me I do in that event give
and devise the real estate in this item of my
will mentioned, in fee, to such persons, other
than the said Catharine Churchill or any of
her issue, as would by the laws of this state in-
herit said real estate in case my said wife had
died intestate and seized thereof, and to them
in the same proportions that they would so
inherit.

Seventeenth Item: If any person or per-
sons who shall be entitled to any benefit under
and by reason of any bequest or devise in this
my will shall commence any suit or suits in any
court whatever to prevent the probate of this
my will, or to prevent any person or corpora-
tion herein named from receiving and enjoying
the possession of what to him, her or it is by
this will given, bequeathed, devised or directed
to be paid, then it is my will that any and every
legacy, devise or benefit by this my will given,
bequeathed, devised or directed to be paid to
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such person or persons so commencing such
suit or suits shall thereupon become and be ut-
terly void; and in such event I do give, bequeath
and devise all and every such legacies, devises
and benefits which I had by this my will given,
beqgeathed, devised or directed to be paid to
such person or persons so commencing such
suit or suits, to my said wife, Helen M. Bradley,
absolutely and forever.

Lastly: I appoint my said wife, Helen M.
Bradley, executrix and my said brother-in-law,
Louis C. Gillespie, and the said Alfred Wal-
ling Jr., executors in this my last will and tes-
tament. It is my will and I do order and re-
quest that letters testamentary hereon be issued
and granted by the proper court or officer, to
my said exe_cutmx and executors, or any of them
m this or m any other state wherein it shall
or may be necessary to prove this my will and
1ssue letters testamentary thereon, without
security, and without requiring my said execu-
trix and executors, or any of them, to give bond
or bonds thereon or therefor, the fact of non-
residence to the contrary notwithstanding. I
revoke all former wills and codicils by me made.

In Witness Whereof, I have hereto set my
hand and seal this twenty-sixth day of dJune
eighteen hundred and ninety-six.

James A. Bradley (L. S.)
(Attestation Clause.)

30

40
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First Codicil, June 7, 1901.

I, James A. Bradley, of the City of Asbury
Park in the County of Monmouth and State of
New Jersey, having made my last Will and Tes-
tament bearing date the 26th day of June 1896,

10 n°W ma“e oo<icil to be taken as a part of
the same.

I do hereby ratify and confirm said will in
every respect except so far as any part of it is
inconsistent with this codicil.

The item in my last will and testament relating
to the sale of Beach and Sewers is hereby revoked
so far as the limit of time of sale is concerned
and I direct my executors to sell the Beach and
Sewers at any time they may think best for such
sum of money as they may deem satisfactory.

20 In witness whereof I have hereunto set my
hand and seal this seventh day of June in the
year Nineteen hundred and one.

James A. Bradley L. S)
(Attestation Clause.)

Second Codicil, January 12, 1906.

30 I hereby declare this to be a Codicil to my last
Will and Testament, made June Twenty sixth,
Eighteen Hundred and Ninety Six, in which I
devise a certain portion of my estate to the
children of my brother-in-law, Charles F. Walker.

That Bequest.I revoke so far as the interest of
Helen M. Jackson is concerned; and I hereby
give to my Nephew, Samuel H. Gillespie, as
Trustee, the portion of said Bequest that would
have been given to said Helen M. Jackson, and

40 to pay to her the interest thereof during her
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lifetime and at her decease to divide the principle
between her surviving daughters, (Mrs. M. E.
Rossiter, and Mrs. Mollie Abbott, or their heirs.

Item 2. I also revoke that Bequest in my will
(above mentioned), that would apply to the late
Mrs. Minnie liman, daughter of Louis C. Gil-
lespie, or her heirs, and bequeath such portion as -q
would have been given to them, to my nephew,
Samuel H Gillespie, for his services as Trustee
to or for, Mrs. H. M. Jackson.

Item Third. I also hereby revoke the Be-
quest made in said Will, of One Eighth of a cer-
tain “ Portion’’ to be given to the Ocean Grove
Camp Meeting Association, and I hereby devise
and Bequeath to the Ocean Grove Camp Meeting
Association of the Methodist Episcopal Church,
all right title or interest I may have in lands
in Ocean Grove, bounded on the North by Wesley 20
Lake, on the East by the Atlantic Ocean, on the
South by Fletcher Lake, and on the West by
Main Street.

In Witness Whereof, I have hereto set my
hand and Seal this Twelfth day of January
Nineteen hundred and six.

James A. Bradley (L. S)
(Attestation Clause.)

Third Codicil, January 11, 1907.

I, James A. Bradley, of the City of Asbury
Park, County of Monmouth, State of New dJer-
sey, do make this my Codicil, hereby confirming
my last Will made on the Twenty Sixth day of
June, in the year of our Lord, One Thousand
Eight Hundred and Ninety Six, and all my for-
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Fourth Codicil—Fifth Codicil.

mer Codicils, if there be any, so far as this
Codicil i1s consistent therewith, and do hereby
appoint my nephew-Samuel H. Gillespie of Mor-
ristown, New dJersey Co-executor and Trustee
with my wife Helen M. Bradley and my brother-
in-law, Louis C. Gillespie.

w”ness whereof, I have hereunto set my
hand and Seal Eleventh day of January in the
year Nineteen Hundred and Seven.

James A. Bradley L. S)
(Attestation Clause.)

Fourth Codicil, January 16, 1907.

[Repeats provisions of second codicil above,
substantially verbatim, with verbal corrections.]

Fifth Codicil, June 11, 1909.

I, James A. Bradley, do make, publish and
declare this to be a Codicil to my last Will and
Testament heretofore made.

My half brother, Foster N. Smith, and my
sister, Mary Ann Dickinson, named in my last
Will and Testament, having departed this life,
I do hereby revoke any and all provisions made
in their behalf and each of them.

First: In lieu thereof, I do give and bequeath
to my nephew, George Dickinson, Five thou-
sand ($5,000.) dollars. And I do give and
bequeath to Samuel Gillespie Five thousand
($5,000.) dollars, to hold the same in trust and
pay the income thereof to my nephew, William
Dickinson, during the term of his natural life,
and on his death to pay the principal and net
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accumulation of interest to his issue, should he
leave any surviving. And in the event of said
William Dickinson dying without issue then to
pay said principal and any accumulation to the
surviving children of said George Dickinson, in
equal shares.

Second: I do give and bequeath to my
nephew, Albert Smith, Sr., Five thousand
($5,000.) dollars; and to his son Albert Smith,
Jr., Five thousand ($5,000.) dollars; and to his
son, Foster Smith, Five thousand ($5,000.) dol-
lars; and to his son, Frank Smith, Five thousand
($5,000.) dollars, and to his son, James Smith,
Five thousand ($5,000.) dollars.

Third: In the event of any of the executors
named in my last Will and Testament, or any
codicil heretofore made, predeceasing me or not
qualifying as executor, I do nominate and ap-
point Charles Wesley Erskine of Morristown,
New Jersey, executor of my said last Will and
Testament.

Fourth: All the rest, residue and remainder
of my estate not devised or bequeathed by my
last Will and Testament, or any codicil hereto-
fore made, or this codicil, I give, devise and be-
queath to my wife, Helen M. Bradley. And in
the event of my said wife predeceasing me, it is
my will that my residuary estate shall form and
become a part of -the estate of my said wife,
and be divided according to the terms of her last
Will and Testament.

In Witness Whereof, I have hereunto set my
hand and seal this Eleventh day of June, in the
year one thousand, nine hundred and nine.

James A. Bradley L. S)
(Attestation Clause.)
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Sixth Codicil, January 17, 1914.

[Sixth codicil repeats verbatim provisions of
the fifth codicil, with the exception of the fourth
clause, as follows:]

Fourth: All the rest, residue and remainder
of my estate not devised or bequeathed by my
last Will and Testament, or any codicil here-
tofore made, or this codicil, I give, devise and
bequeath to the Home for the Aged, Number 63
Clark Avenue, Ocean Grove, New dJersey.

In Witness Whereof, I have hereunto set my
hand and seal this 17th day of January, in the
year One thousand, nine hundred and fourteen.

James A. Bradley L. S)
(Attestation Clause.)

Seventh Codicil, May 3, 1916.

I, James A. Bradley, do make, publish and
declare this to be a codicil to my last Will and
Testament.

First: I hereby revoke any and all legacies
given and bequeathed in any and all former
wills and codicils, and do direct that the follow-
ing shall be the only bequests distributed in my
estate.

Second: I do hereby give and bequeath to
each of the following persons and institutions or
corporations, the sum of Five thousand ($5,000.)
dollars: Albert Smith Sr., Albert Smith dJr.,
James Smith, Frank Smith and Foster Smith, be-
ing children or grandchildren of my deceased
half-brother Foster Smith; my nephews and
nieces Samuel Gillespie, John Gillespie, James
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Gillespie, Helen Sandford, dJosephine Erskine,
Josephine Hewitt, Helen Jackson, Minnie Hue-
ston and George Dickinson; my employees Gus-
tave Meyers and William Wells;

Churches at Asbury Park, N. J. as follows:
First Methodist, Episcopalian, Keformed Dutch,
Baptist, Lutheran, Presbyterian, Ballard Memo-
rial Church, Catholic, Christian Scientist, Jewish 10
Synagogue, Zion Methodist (colored), Mt. Pisgah
Baptist (colored) and Episcopalian (colored);
Churches at Bradley Beach, N. J., as follows:
Methodist, St. James’ Episcopal and Catholic;
Churches at Avon, N. J. as follows: Methodist
and Baptist;

Methodist Church at West Grove, N. J.;
Methodist Home for the Aged, Ocean Grove,
N. J.; Sales Non-Sectarian Home for the Aged,
Asbury Park, N. J.; Young Men’s Christian As- 20
sociation, Asbury Park, N. J.; Woman’s Chris-
tian Temperance Union, Asbury Park, N. J.;
Asbury Park Library, Asbury Park, N. J.; So-
ciety for the Prevention of Cruelty to Animals,
at Asbury Park, N. J., if incorporated; if not,
as soon after as a society for this purpose is
incorporated; Ann May Hospital, Spring Lake,
N. J.; Long Branch Hospital, Long Branch, N.
J.; Seney Hospital, Borough of Brooklyn, N. Y.; ,.q
Old People’s Home (Methodist), Borough of
Manhattan, N. Y.; Old People’s Home (Metho-
dist), Borough of Brooklyn, N. Y., and Fund for
Superannuated Preachers, New dJersey Confer-
ence (Methodist).

Third: I give and bequeath to my Executor
the sum of Five thousand ($5,000.) dollars to be
held in Trust, and direct him to pay the in-
come therefrom to my nephew William Dickin-

son during the term of the life said William
40
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Dickinson, and on his death to pay the principal
to the Society for the Prevention of Cruelty to
Animals, at Asbury Park, N. J., if incorporated;
if not, as soon after as a society for this purpose
1s incorporated.

Fourth: 1 give and bequeath to my Executor
the sum of Five thousand ($5,000.) dollars, to be
held in Trust, and to pay the income therefrom
to the widow of Anthony Comstock of the City
of New York, during the term of her natural
life, and on her death to pay the principal to
the Society for the Prevention of Crime in the
City of New York.

Fifth: I give and bequeath to the following
named persons, who are nowr in my employ, the
following sums:

Sylvester Smith, Five hundred ($500.) dollars;
Andrew Eckel, Five hundred ($500.) dollars;
Frederick Thorne, Five hundred ($500.) dollars;
John Smith, Five hundred ($500.) dollars; Mar-
tin Sther, Five hundred ($500.) dollars; John
Raymond, Five hundred ($500.) dollars; Homer
Clayton, Five hundred ($500.) dollars; and Ed-
ward Howland, Five hundred ($500.) dollars.

Sixth: I give and bequeath to the widow of
George Truax, who formerly resided at Asbury
Park, N. dJ., and now lives several miles west of
Asbury Park, the sum of Five hundred ($500.)
dollars.

Seventh: I give and bequeath to George Mor-
row (colored), a former employee, the sum of
Three hundred ($300.) dollars.

Eighth: 1 give and bequeath to my nephew,
Albert Smith, Sr., son of my deceased half-
brother, Foster Smith, all my wearing apparel.

Ninth: All the rest, residue and remainder
of my estate, I give and bequeath to the afore-
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named legatees in the proportion or on the per-
centage that the aforementioned legacies are
given to them respectively.

Tenth: I direct that the legacies herein pro-
vided for shall be a charge on my real estate, and
I direct my Executor, and give him full power
of sale, to sell any and all of my real estate
to pay said legacies, and give him power to
execute deed or deeds therefor.

Eleventh: 1 direct that my Executor shall
continue the brush business now conducted by me
at No. 251 Pearl Street, in the Borough of Man-
hattan, for a period of one year after my decease
in the same manner as now conducted by me, and
that he shall continue to employ therefor, at the
same wages, all persons employed by me at the
time of my death in the conduct of said business.

Twelfth: For the purpose of making this
codicil and my said will final effectual and con-
clusive upon all my heirs, legatees and next-of-
kin, I do hereby declare that if any of my heirs,
legatees or next-of-kin named or not named
herein shall, directly or indirectly, or in any
manner, interfere with or delay the settlement
of my estate, or attempt to break or change my
said will or this or any other codicils thereto,
or to interfere with or make null any provisions
thereof, such act shall ipso facto operate and
be effectual as a release of all estate, right, title,
interest or claim of such heir, legatee, or next of
kin to any of my estate. Any provision of my
said will or of this or any codicil thereto in favor
of such party, I hereby abrogate, make null and
void, and the property bequeathed or devised to
such person, institution or corporation shall im-
mediately revert and form a part of my resid-
uary estate; and I further declare that my heirs,

aq



20

30

40

48
Eighth Codicil.

next-of-kin and legatees shall under no circum-
stances be entitled to any other or greater in-
terest in my estate than is given in my will and
this or any other codicil thereto.

Thirteenth: I hereby ratify and confirm my
said will and the appointment of the Executor
therein named, except in so far as the same is
changed by this, a codicil thereto.

In 'Witness Whereof, I, said James A. Bradley,
have hereunto set my hand and seal this Third
day of May, in the year One thousand, nine hun-
dred and sixteen.

James A. Bradley (L. S)
(Attestation Clause.)

Eighth Codicil, March 3, 1919.

I, James A. Bradley, do make, publish and
declare this to be a further Codicil to my last
Will and Testament.

First: In lieu of the legacies of Five thou-
sand ($5,000.) dollars each to Josephine Hewitt,
Helen Jackson and Minnie Hueston, I give and
bequeath to said Josephine Hewitt, Helen Jack-
son and Minnie Hueston the sum of Fifteen thou-
sand ($15,000.) dollars to each.

Second: I give and bequeath to the hospital
located on Asbury Avenue, in Asbury Park, New
Jersey, the sum of Five thousand ($5,000.) dol-
lars.

Third: In lieu of the legacies of Five thou-
sand ($5,000.) dollars each, provided in the sec-
ond clause of the codicil to my Will bearing date
the third day of May, One thousand, nine hun-
dred and sixteen, and given as follows:
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Churches at Asbury Park, New dJersey: First
Methodist, Episcopalian, Keformed Church, Bap-
tist, Lutheran, Presbyterian, Ballard Memorial
Church, Catholic, Christian Scientist, Jewish
Synagogue, Zion Methodist (colored), Mt. Pis-
gah Baptist (colored), Episcopalian (colored);
Churches at Bradley Beach, New Jersey; Metho-
dist, St. James Episcopal and Catholic; Churches
at Avon, New dJersey; Methodist and Baptist;
Methodist Church at West Grove, New dJersey;
Young Men’s Christian Association at Asbury
Park, New Jersey; Woman’s Christian Temper-
ance Union at Asbury Park, New Jersey; Asbury
Park Library, Asbury Park, New Jersey; Society
for the Prevention of Cruelty to Animals at
Asbury Park, New dJersey (if incorporated);
Ann May Hospital at Spring Lake, New Jersey;
Long Branch Hospital at Long Branch, New
Jersey; Seney Hospital in the Borough of
Brooklyn, New York; Old People’s Home
(Methodist) in the Borough of Manhattan, New
York; Old People’s Home (Methodist) in the
Borough of Brooklyn, New York, I give and be-
queath to each of the aforenamed the sum of
One thousand ($1,000.) dollars, 1. e. I reduce the
aforesaid legacies as originally provided for in
the aforesaid Codicil from Five thousand ($5,-
000.) dollars to One thousand ($1,000.) dollars
to each.

Fourth: As William Dickinson is now de-
ceased, I make null and void the legacy of Five
thousand ($5,000.) dollars given and bequeathed
to my Executor in Trust for him by the Third
clause of the aforesaid Codicil.

Fifth: As the widow of Anthony Comstock is
now deceased, I make null and void the legacy of
Five thousand ($5,000.) dollars given and be-

40
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queathed to my Executor in trust for her by the
Fourth clause of the aforesaid Codicil.

Sixth: As Sylvester Smith and Edward How-
land named in the Fifth clause of the aforesaid
Codicil are now deceased, I make null and void
the legacies given to them by the aforesaid
Codicil.

Seventh: The widow of George Truax, named
in the Sixth clause of the aforesaid Codicil, is
now the Superintendent of the Poor Farm near
Asbury Park, New Jersey.

Eighth: By a codicil earlier than the afore-
saild Codicil, I gave and devised to the Ocean
Grove Camp Meeting Association any interest
that I may have in Ocean Grove, New Jersey,
between Wesley Lake and Fletcher Lake, and I
hereby reinstate said provision and give it full
force and effect.

In all other respects I ratify, confirm and re-
publish my aforesaid Will and my aforesaid
Codicil bearing date the third day of May, in
the year One thousand, nine hundred and six-
teen.

In Witness Whereof, I, said James A. Bradley,
have hereunto set my hand and seal, this third
day of March, in the year one thousand, nine
hundred and nineteen.

James A. Bradley L. S)

(Attestation Clause.)
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Answer of Executors.

Answer of John T. Gillespie and Samuel H.
Gillespie, Executors, etc.

Filed December 19, 1923.

The defendants, John T. Gillespie and Samuel
H. Gillespie, executors of the last will and testa-
ment of Louis C. Gillespie, deceased, John T. 10
Gillespie, James P. Gillespie, Samuel H. Gil-
lespie, Josephine R. Erskine, Helen G. Sanford,
Mary G. Illman and George F. Illman answering
the bill of complaint, say:

1. They admit the first and second para-
graphs.

2. They believe the facts set out in the third,
fourth and fifth paragraphs to be true.

3. These defendants further answering say
that they are interested in whatever construction 20
may be made of said will and codicils and join
the complainant in his prayer that the Court may
interpret and construe the same.

ALFRED ELMER MILLS,
Solicitor of Defendants.

Same answer filed April 15, 1924, for Samuel
H. Gillespie, executor of the last will and testa-
ment of Helen M. Bradley, deceased, by 0q

ALFRED ELMER MILLS,
Solicitor.

Same answer filed May 15, 1924, for George L.
Dickinson, Albert P. Smith, Sr.; Albert P. Smith,
Jr.; Foster N. Smith, Frank R. Smith, James A.
Smith, John Smith and Martin Sther.

H. H. SNEDEKER,

Solicitor.
40
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Answer of Methodist Episcopal Church.

Answer of William S. Wells.
Filed January 5, 1924.

The defendant, William S. Wells, answering
the bill of complaint, says:

L He admits the first and second paragraphs.

2. He believes the facts set forth in the third,
fourth and fifth paragraphs are true.

3. He claims the legacy of five thousand dol-
lars bequeathed to him as set forth in the
second clause of the seventh codicil (dated May
3, 1916), and also the share of the residuary
estate mentioned in the ninth clause of said
codicil.

4. He joins in the prayer that the Court may
interpret and construe said will and codicil.

WILLIAM S. WELLS,
Pro Se.

Answer of First Methodist Episcopal Church
of Bradley Beach, N. J.

Filed September 17, 1923.

The defendant, First Methodist Episcopal
Church, Bradley Beach, N. J., body corporate of
New dJersey, answering the bill of complaint,
says that:

1. It admits paragraph one of said bill of
complaint.

2. It admits paragraph two of said bill of
complaint.

3. Defendant has no knowledge or informa-
tion sufficient to form a belief as to the allega-
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tions set forth in paragraph three of said bill of
complaint.

4. Defendant has no knowledge or informa-
tion sufficient to form a belief as to the allega-
tions set forth in paragraph four of said bill of
complaint.

5. Defendant has no knowledge or informa-
tion sufficient to form a belief as to the allega-
tions set forth in paragraph five of said bill of
complaint.

6. Defendant is the corporation mentioned in
the second paragraph of the seventh codicil to
the last will and testament of James A. Bradley,
deceased, which codicil bears date May 3, 3916,
under the heading “ Churches at Bradley Beach,
N. J./” and referred to as “ Methodist/ this
defendant being the only Methodist Church in
Bradley Beach, N. J.

7. Defendant is one of the legatees of the
class mentioned in the ninth paragraph of the
seventh codicil to the last will and testament of
James A. Bradley, deceased, and, in addition to
the specific legacy of $5,000 given to it under the
second paragraph of the seventh codicil and re-
duced to $1,000 under the third paragraph of
the eighth codicil to the last will and testament
of James A. Bradley, deceased, is entitled to
participate in the rest, residue and remainder of
the estate of James A. Bradley, deceased, under
the ninth paragraph of the seventh codicil.

JOSEPH R. MEGILL,
Solicitor for Defendant,
First Methodist Episcopal Church,
Bradley Beach, N. J., Body Corporate.

10
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Answer of Soc. for Prev. of Cruelty to Animals.

Same answer filed April 30, 1924, for First
Methodist Episcopal Church of Asbury Park,
N. J., by

DURAND, IVINS & CARTON,

Solicitors.

Same answer filed April 30, 1924, for Evan-
gelical Lutheran Church of the Atonement of
Asbury Park, N. J., by

DURAND, IVINS & CARTON,

Solicitors.

Same answer filed April 30, 1924, for Asbury
Park Society for the Prevention of Cruelty to
Animals, with addition of following paragraphs:

7. The Asbury Park Society for the Preven-
tion of Cruelty to Animals is now a corporation
duly organized and existing under the laws of
the State of New Jersey.

9. Defendant, Asbury Park Society for the
Prevention of Cruelty to Animals, body cor-
porate of the State of New dJersey, further an-
swering the bill of complaint, says that it is the
institution mentioned in the third paragraph of
the seventh codicil to the last will and testament
of James A. Bradley, deceased, which codicil
bears date May 3, 1916, and referred to in said
paragraph as “ the Society for the Prevention of
Cruelty to Animals, at Asbury Park, N. J., if
incorporated; if not, as soon after as a society
for this purpose 1is incorporated,” in and by
which said paragraph this defendant is be-
queathed the sum of five thousand dollars upon
the death of William Dickinson, a nephew of
the said James A. Bradley, deceased;, and this

4Q defendant says that it is entitled to receive the
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said legacy of five thousand dollars bequeathed
to it under the third paragraph of the seventh
codicil to the last will and testament of the said
James A. Bradley, deceased.

DURAND, IVINS & CARTON,
Solicitors for Defendant,
Asbury Park Society for the Prevention
of Cruelty to Animals, Body Corporate.

Answer of Asbury Park.
Filed April 30, 1924.

The defendant, Asbury Park, a municipal cor-
poration of the State of New Jersey, answering
the bill of complaint, says that:

1. It has no information sufficient to form a
belief on any of the matters referred to in the
complainant’s bill with the exception of the
references therein to this defendant and there-
fore neither admits nor denies same.

2. Defendant 1s the corporation referred to
in the sixth item of the will of the said James A.
Bradley, deceased, set out in complainant’s bill
and referred to in said will as the Borough of
Asbury Park. The said Asbury Park at the
time of the execution of said will being a borough
and having later been incorporated as a city
succeeding to all the rights and property of the
former Borough of Asbury Park and is entitled
to the devises referred to in said will and has
heretofore elected to exercise its option to take
said devises under the terms of said will having

10
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Answer of Methodist Episcopal Hospital.

agreed to pay the stipulated sums as in said will
provided.

DURAND, IVINS & CARTON,
Solicitors of Defendant,
Asbury Park.

Answer of The Methodist Episcopal Hospital
in the City of Brooklyn.

Filed October 10, 1923.

The answer of the defendant, The Methodist
Episcopal Hospital in the City of Brooklyn to
the bill of complaint of Samuel H. Gillespie, sole
acting executor and surviving trustee, etc., of
James A. Bradley, deceased, complainant an-
swering shows and says:

1. That the defendant, “ The Methodist Epis-
copal Hospital in the City of Brooklyn,”” having
its principal place of business at Seventh avenue
and Sixth street, Brooklyn, N. Y., was incor-
ported by an Act of the Legislature of the
State of New York passed May 27th, 1881, as set
forth in sub-division six of paragraph six of
the will attached to the bill herein.

That said hospital was founded by George I.
Seney, as is set forth from year to year on the
cover of its annual report.

That as stated in the said bill, this defendant
is often referred to as the Seney Hospital; it
has frequently received by will devises and be-
quests with no other designation than a gift to
the Seney Hospital.

That there is no other hospital in Brooklyn
aforesaid or elsewhere, so far as this defendant
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1s informed, that is referred to as the Seney
Hospital. This defendant claims that the
“ Methodist Episcopal Hospital in the City of
Brooklyn, N. Y.,” the Seney Hospital and the
Methodist Episcopal Hospital in the City of
Brooklyn referred to herein are one and the
same institution to wit: “ The Methodist Episco-
pal Hospital in the City of Brooklyn.”

2. That defendant admits paragraphs 1, 2
and 5 and each portion thereof and particularly
sub-division or Section M of said paragraph 5 as
designated in said bill of complaint, but with the
explanations hereinafter set forth in para-
graph 4.

3. This defendant has not sufficient knowl-
edge or information except as informed by said
bill of some of the facts stated or alleged in
paragraphs 3 and 4, to enable this defendant to
admit or deny said paragraphs and therefore
neither admits nor denies them and leaves the
complainant to make such proof thereof as he
may be able to.

4. This defendant further answering said
bill shows and says:

That in the second clause of the seventh
codicil herein, dated May 3rd, 1916, it is pro-
vided as follows:

“1 do hereby give and bequeath to each of the
following persons and institutions or corpora-
tions the sum of five thousand ($5,000.) dollars.”’

This defendant is one of said legatees.

The ninth clause of said will reads as follows:

“All the rest residue and remainder of my
estate, I give and bequeath to the aforenamed
legatees in the proportion or on the percentage
that the aforementioned legacies are given to
them respectively.”

1Q
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The eighth codicil was executed on the third
day of March, 1919, and in the third clause
thereof provides as follows:

“In lieu of the legacies of Five thousand
($5,000.) dollars each, provided in the second
clause of the codicil of my Will hearing date the
third day of May, One thousand nine hundred
and sixteen and given as follows:

Churches at Asbury Park, New Jersey:

“ First Methodist Episcopalian”
“ Seney Hospital in the Borough of Brooklyn,
New York; Old People’s Home (Methodist) in
the Borough of Manhattan, New York; OIld
People’s Home (Methodist) in the Borough of
Brooklyn, New York. I give and bequeath to
each of the aforenamed the sum of One thou-
sand ($1,000.) dollars, i. e. I reduce the afore-
said legacies as originally provided for in the
aforesaid Codicil from Five thousand ($5,000.)
dollars to One thousand ($1,000.) dollars to
each.”

The final clause in said codicil reads as fol-
lows :

“In all other respects I ratify, confirm and
republish my aforesaid Will and my aforesaid
Codicil bearing date the third day of May, in

30 the year One thousand nine hundred and six-
teen.”

5. In relation to the prayer for relief and
directions in said bill of complaint; this defend-
ant shows and alleges:

That this defendant respectfully contends that
the true construction of said will and Codicils
1s as follows to wit:

That the entire residuary estate was given to
certain legatees mentioned in the seventh codicil

43 in proportion to the amount of the general
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legacies given therein; that no modification of
this gift is made in any subsequent codicil; that
it, therefore, follows that no increase or de-
crease in the amount given as a general legacy
by a later codicil to any legatee mentioned in the
seventh codicil will affect the proportion of the
residuary estate passing to such legatee and that
a gift in the eighth codicil of a general legacy to
a party not named in the seventh codicil gives to
such new beneficiary no interest in the residuary
estate of the testator.

The rights, therefore, claimed by this defend-
ant under said will and codiciles in the estate of
the testator and which rights complainant has
in defendant’s judgment the trust and duty to
enforce are as follows, to wit:

This defendant claims a legacy of One thou-
sand ($1,000.) dollars and interest and an
amount of the residuary estate in the proportion
which five thousand ($5,000.) dollars bears to
the total amount of general legacies given by
the seventh codicil of the will of said James A.
Bradley.

That as to the other questions propounded
herein by the complainant the defendant has not
that intimate knowledge of the affairs and inten-
tion of the testator which in its judgment would
alone qualify it to definitely admit or deny
them, but this defendant joins with the complain-
ant in the prayer for the construction and inter-
pretation of said will and the codicils thereto,
set forth in the bill of complaint, and for au-
thoritv and directions to complainant in relation
to said estate and the distribution thereof, and
that a decree may be made in this court directing
payment to this defendant of the legacies and the
portion of said estate to which it is or may be

ja

*0

qq

'



20

30

40

60

Answer of Methodist Episcopal Church Home.

entitled by and under the last will and testament
and the codicils thereto of James A. Bradley,
deceased, together with interest thereon and the
costs and expenses in this behalf sustained, and
this defendant prays that the rights and equities
of this defendant in relation thereto may be pro-
tected and enforced in this honorable court.
And this defendant will ever pray, &c.

FREDERICK W. HOPE,
Solicitor for and of Counsel
with said Defendant.

Answer of The Methodist Episcopal Church
Home in the City of New York.

Filed October 10, 1923.

The answer of the defendant, “ The Methodist
Episcopal Church Home in the City of New
York,” haying its principal place of business at
673 Amsterdam Avenue, City and State of New
York, was incorporated by an Act of the Legisla-
ture of the State of New York passed March
25th, 1879.

1. That the said defendant “ The Methodist

Episcopal Church Home in the City of New
York,” answering the Bill of Complaint of
Samuel H. Gillespie, Sole Acting Executor and
surviving Trustee, etc., of James A. Bradley de-
ceased, Complainant therein; shows and says:

That this defendant is often referred to as
“0Old People’s Home (Methodist) in the Bor-
ough of Manhattan, New York,” and “ Metho-
dist Episcopal Church Home of New York City
for the Aged and Infirm.” This defendant
claims that “ The Methodist Episcopal Church
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Home in the City of New York,” “ Old People’s
Home (Methodist) in the Borough of Manhattan,
New York,” and “ Methodist Episcopal Church
Home of New York City for the Aged and In-
firm,” are one and the same institution to wit:
“The Methodist Episcopal Church Home in the
City of New York.”
Balance of answer same as foregoing.

FREDERICK W. HOPE,
Solicitor for and of Counsel
with said Defendant.

Answer of Brooklyn Methodist Episcopal
Church Home.

Filed October 10, 1923.

The answer of the defendant, “ Brooklyn
Methodist Episcopal Church Home,” having its
principal place of business at Prospect Place and
Park avenue, Brooklyn, New York, was incor-
ported under the Laws of the State of New York,
and particularly the

1. That the said defendant “ Brooklyn Metho-

)

dist Episcopal Church Home,’’ answering the
Bill of Complaint of Samuel H. Gillespie, Sole
Acting Executor and surviving Trustee, etc., of
James A. Bradley, deceased, Complainant there-
in; shows and says:

That this defendant is often referred to as
“0Old People’s Home (Methodist) in the Bor-
ough of Brooklyn, New York,” and “ Brooklyn
Methodist Episcopal Church Home for the Aged,
body corporate of the State of New York.” This
defendant claims that “ Brooklyn Methodist
Episcopal Church Home,” “ Old People’s Home

20

30



20

40

62

Answer of Susan A. Truax.

(Methodist) in the Borough of Brooklyn, New
York,” and “ Brooklyn Methodist Episcopal
Church Home for the Aged, body corporate of
the State of New York,” are one and the same
institution to wit: “ Brooklyn Methodist Epis-
copal Church Home.”

Balance of answer same as foregoing.

FREDERICK W. HOPE,
Solicitor for and of Counsel
with said Defendant.

Answer of Susan A. Truax.

Filed April 26, 1924.

The defendant Susan A. Truax answering the
Bill of Complaint says:

1. She admits the first and second para-
graphs.

2. She believes the facts set forth in the
third, fourth and fifth paragraphs are true.

3. She alleges that she is bequeathed under
the sixth paragraph of the seventh codicil the
sum of $500.00. That she 1s the person unto
whom the testator intended to bequeath said sum.

4. That she i1s the superintendent of the poor
farm near Asbury Park, New Jersey, referred to
in the seventh paragraph of the eighth codicil.
That she is the widow of Charles Truax. That
the widow of George Truax was never superin-
tendent of said poor farm.

5. She claims the legacy of $500.00 bequeathed
to her as set forth in the sixth paragraph of the
seventh codicil dated May 3, 1916, and also the
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share of the residuary estate mentioned in the
ninth clause of said codicil.

6. She joins in the prayer that the Court may
interpret and construe said will and codicil.

J. EVERETT NEWMAN,
Solicitor and of Counsel for
Defendant Susan A. Truax. 10

Answer of Edward Howland.

Filed April 26, 1924.

The Defendant Edward Howland, answering
the Bill of Complaint says:

1. He admits the first and second paragraphs.

2. He believes the facts set forth in the
third, fourth and fifth paragraphs are true. 20

3. He alleges that the sixth paragraph of the
Eighth Codicil to said Will in so far as the same
refers to him was made under a misapprehension
of fact and is therefore void.

4. He claims the legacy of Five Hundred
Dollars ($500.) bequeathed to him as set forth
in the fifth paragraph of the seventh Codicil
dated May 3, 1916, and also the share of the
residuary estate mentioned in the ninth clause of gg
said Codicil.

5. He joins in the prayer that the Court may
interpret and construe said Will and Codicil.

J. EVERETT NEWMAN,
Solicitor and of Counsel for
defendant Edward Howland.

40
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Answer of The First Presbyterian Church of
Asbury Park, N. J.

Filed September 13, 1923.

The answer of the defendant The First Pres-
byterian Church of Asbury Park, New Jersey.

This defendant, The First Presbyterian
Church of Asbury Park, New Jersey, answering
the Bill of Complaint says that:

1. This defendant admits paragraphs one and
two.

2. This defendant has no knowledge or infor-
mation sufficient to form a belief as to the state-
ments in paragraphs three and four.

3. This defendant has no knowledge or infor-
mation sufficient to form a belief as to the state-
ments in paragraph five, excepting in so far as
they relate to the matters affecting this defend-
ant.

4. That this defendant was at the time of the
making of said Will and Codicils the only Pres-
byterian Church in the said City of Asbury Park.

5. That by the second paragraph of the
Seventh Codicil, said James A. Bradley gave to
certain churches at Asbury Park, New dJersey,
including this defendant, the sum of Five Thou-
sand Dollars each.

6. That by the Ninth Paragraph of said Sev-
enth Codicil, said James A. Bradley gave all
the rest, residue and remainder of his estate to
the legatees mentioned in said Codicil, including
this defendant, in the proportion or on the per-
centage that the aforementioned legacies were
given to them respectively.

7. That by the third paragraph of the Eighth
Codicil, the said James A. Bradley gave to cer-
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tain churches of said Asbury Park, including this
defendant, the sum of One Thousand Dollars
each in lieu of the said legacy of Five Thousand
Dollars so given by the said second clause of the
said Seventh Codicil.

8. That by the eighth paragraph of said
Eighth Codicil, said James A. Bradley ratified,
confirmed and republished the said Will together
with the aforesaid mentioned Seventh Codicil.

9. That this defendant claims the said legacy
of One Thousand Dollars, so given to it by the
third paragraph of said Eighth Codicil, together
with a proportion and percentage of the residue
of said estate, so given to it under the ninth
paragraph of said Seventh Codicil.

PATTERSON, RHOME & MORGAN,
Solicitors of Defendant, the First
Presbyterian Church of Asbury
Park, New dJersey.

Answer of the Ann May Memorial Hospital.
Filed September 13, 1923.

The answer of the defendant, The Ann May
Memorial Homeopathic Hospital of Spring Lake,
New Jersey.

This defendant, the Ann May Memorial Home-
opathic Hospital of Spring Lake, New dJersey,
answering the bill of complaint says that:

1. This defendant admits paragraphs one and
two.

2. This defendant has no knowledge or infor-
mation sufficient to form a belief as to the state-
ments 1n paragraphs three and four.
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3. This defendant has no knowledge or infor-
mation sufficient to form a belief as to the state-
ments in paragraph five, excepting in so far as
they relate to the matters affecting this defend-
ant.

4. That this defendant is the corporation re-
ferred to in the Seventh and Eighth Codicils.

5. That by the second paragraph of the
Seventh Codicil said James A. Bradley gave to
certain institutions including this defendant, the
sum of Five Thousand Dollars.

6. That by the ninth paragraph of said
Seventh Codicil, said James A. Bradley gave all
the rest, residue and remainder of his estate to
the legatees mentioned in said Codicil, including
this defendant, in the proportion or on the per-
centage that the aforementioned legacies were
given to them respectively.

7. That by the third paragraph of the Eighth
Codicil, the said James A. Bradley gave to cer-
tain institutions, including this defendant, the
sum of One Thousand Dollars each in lieu of the
said legacy of Five Thousand Dollars so given
by the said second clause of the said Seventh
Codicil.

8. That by the eighth paragraph of said
Eighth Codicil, said James A. Bradley ratified,
confirmed and republished the said Will together
with the aforesaid mentioned Seventh Codicil.

9. That this defendant claims the said legacy
of One Thousand Dollars, so given to it by the
third paragraph of said Eighth Codicil, together
with a proportion and percentage of the residue
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of said estate, so given to it under the ninth
paragraph of said Seventh Codicil.

PATTERSON, RHOME & MORGAN,
Solicitors of Defendant, The Ann
May Memorial Homeopathic Hos-
pital.
10

Answer of The Searle Memorial Seashore Non-
Sectarian Home for Aged Women.

Filed September 13, 1923.

The answer of the defendant, The Searle Mem-
orial Seashore Non-Sectarian Home for Aged
Women of Asbury Park, New Jersey.

This defendant, The Searle Memorial Seashore
Non-Sectarian Home for Aged Women of As-
bury Park, New dJersey, answering the Bill of
Complaint says that:

1. This defendant admits paragraphs one
and two.

2. This defendant has no knowledge or infor-
mation sufficient to form a belief as to the state-
ments in paragraphs three and four.

3. This defendant has no knowledge or infor-
mation sufficient to form a belief as to the state-
ments in paragraph five, excepting in so far as
they relate to the matters affecting this defend-
ant.

4. That this defendant was, at the time of the
making of said Will and Codicils, a corporation
of this State, having its Home in the said City
of Asbury Park.

5. That by the second paragraph of the
Seventh Codicil, said James A. Bradley gave to
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this defendant, the sum of Five Thousand Dol-
lars.

6. That by the ninth paragraph of said
Seventh Codicil, said James A. Bradley gave all
the rest, residue and remainder of his estate to
the legatees mentioned in said Codicil, including
this defendant, in the proportion or on the per-
centage that the aforementioned legacies were
given to them respectively.

7. That by the eighth paragraph of said
Eighth Codicil, said James A. Bradley ratified,
confirmed and republished the said Will together
with the aforesaid mentioned Seventh Codicil.

8. That this defendant claims the said legacy
of Five Thousand Dollars, so given to it by the
second paragraph of said Seventh Codicil, to-
gether with a proportion and percentage of the
residue of said estate, so given to it under the
ninth paragraph of said Seventh Codicil.

PATTERSON, RHOME & MORGAN,
Solicitors of Defendant.

Answer of The Trustees of Second Church of
Christ, Scientist.

Filed September 13, 1923.

The answer of the defendant, The Trustees of
Second Church of Christ, Scientist, of Asbury
Park, New Jersey.

This defendant, The Trustees of Second
Church of Christ, Scientist, of Asbury Park, New
Jersey, answering the Bill of Complaint says
that:

1. This defendant admits paragraphs one and
two.
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2. This defendant has no knowledge or infor-

mation sufficient to form a belief as to the state-

ments in paragraphs three and four.

3. This defendant has no knowledge or infor-
mation sufficient to form a belief as to the state-
ments in paragraph five, excepting in so far as
they relate to the matters affecting this defend-
ant.

4. That this defendant was, at the time of
the making of the Seventh Codicil, an unincorpo-
rated Society holding regualr weekly meetings
in the said City of Asbury Park, and known as
the said Second Church of Christ, Scientist.

5. That since the making of said Seventh
Codicil this defendant has incorporated under
the laws of this State under the said name of
the Second Church of Christ, Scientist.

6. That by the second paragraph of the
Seventh Codicil, said James A. Bradley gave to
certain churches at Asbury Park, New Jersey, in-
cluding this defendant, the sum of Five Thou-
sand Dollars.

7. That by the ninth paragraph of said
Seventh Codicil, said James A. Bradley gave all
the rest, residue and remainder of his estate to
the legatees mentioned in said Codicil, including
this defendant, in the proportion or on the per-
centage that the aforementioned legacies were
given to them respectively.

8. That by the third paragraph of the Eighth
Codicil, the said James A. Bradley gave to cer-
tain churches of said Asbury Park, including this
defendant, the sum of One Thousand Dollars
each in lieu of the said legacy of Five Thousand

Dollars so given by the said second clause of
the said Seventh Codicil.
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9. That by the eighth paragraph of sad
Eighth Codicil, said James A. Bradley ratified,
confirmed and republished the said Will together
with the aforesaid mentioned Seventh Codicil.

10. That this defendant claims the said legacy
of One Thousand Dollars, so given to it by the
third paragraph of said Eighth Codicil, together
with a proportion and percentage of the residue
of said estate, so given to it under the ninth
paragraph of said Seventh Codicil.

PATTERSON, RHOME & MORGAN,
Solicitors of Defendant, The Trus-
tees of the Second Church of
Christ, Scientist, of Asbury Park,

N. J.

Answer of Josephine Hewitt and Others.
Filed May 27, 1924.

Defendants, Josephine Hewitt, Helen Jackson
and Minnie Hueston, answering the Bill of Com-
plaint filed in this cause, say that:

1. They admit paragraph 1 of the Bill of
Complaint.

2. They admit paragraph 2 of the Bill of
Complaint.

3. They have no knowledge or information as
to the facts contained in paragraph 3 of the
Bill of Complaint sufficient to form a belief, and
leave complainant to his proof thereof.

4. They have no knowledge or information
as to the facts contained in paragraph 4 of the
Bill of Complaint sufficient to form a belief, and
leave complainant to his proof theerof.
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5. They admit paragraph 5 of the Bill of
Complaint and join complainant in respectfully
requesting this Honorable Court to construe the
several clauses particularly enumerated in para-
graph 5 of the Bill of Complaint, and as to the
clauses hereinafter specifically mentioned, they
submit the correct legal construction thereof to
be as follows:

(a) That by the first item of the Seventh
Codicil in which the testator provided as fol-
lows, “ I hereby revoke any and all legacies given
and bequeathed in any and all former Wills and
Codicils, and do direct that the following shall
be the only bequests distributed in my estate,”
the testator revoked all bequests and devises
contained in the original Will and in the pre-
ceding Codicils, and left the bequests and de-
vises to be determined from his Seventh and
Eighth Codicils, leaving in force only the provi-
sion in the Will appointing executors.

(b) That the bequests as provided for in the
Eighth Codicil and which alter the bequests con-
tained in the Seventh Codicil govern in the dis-
tribution of the estate.

(c) That the effect of the Seventh Codicil is
to revoke the original Will in its entirety except
as to the provisions naming executors. 30

(d) That there are no trusts or duties out-
standing or operative under the original Will by
reason of the revocation thereof contained in the
first item of the Seventh Codicil.

(2) That where the institutions, corporations
and churches are specifically named and can be
determined from an examination of the Will,
each of such 1institutions, corporations and
churches so specifically named shall receive the

40
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sum of $1,000.00, the amount fixed by the Eighth
Codicil; that where such institutions, corpora-
tions and churches are not specifically named and
more than one such institution, corporation or
church comes under the head of the denomination
named, none of said institutions, corporations or
churches shall receive any bequests whatsoever
because of indefiniteness.

(h) Defendants repeat section (g) wunder
paragraph 5 of this answer.

(1) That the hospital located on Asbury
Avenue, in Asbury Park, New dJersey, which is
bequeathed the sum of Five Thousand Dollars by
the second item of the Eighth Codicil does not
share in the residue as provided in the ninth
item of the Seventh Codicil; that the ninth item
of the Seventh Codicil fixed specifically the lega-
tees who are to share in the residue by the use
of .the words, ‘‘the aforementioned legatees,”’ re-
ferring particularly and only to the legatees
named in the Seventh Codicil; that the said hos-
pital of Asbury Park is entitled to receive the
sum of Five Thousand Dollars and no more,
said amount being fixed by the second item of the
Eighth Codicil.

() That the paragraph in the sixth item of
the original Will permitting Asbury Park to pur-
chase the second and fourth parcels of land men-
tioned in said sixth item for the sum of one dol-
lar is inoperative, having been revoked by the
provisions of the Seventh and Eighth Codicils;
and particularly by the ninth item of the Seventh
Codicil providing for the distribution of the rest,
residue and remainder of the estate in a manner
therein outlined; said two parcels of land would
be part of the rest, residue and remainder of the

testator’s estate.
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Said defendants, dJosephine Hewitt, Helen
Jackson and Minnie Hueston respectfully pray
that this Honorable Court may construe said
clauses in the manner herein suggested, said de-
fendants believing the construction herein sug-
gested to be the correct construction of said
clauses.

KATZENBACH & HUNT,
Solicitors for and of Counsel with
the Defendants, Josephine Hewitt,
Helen Jackson and Minnie Hues-
ton.

Answer of The First Church of Christ, Scientist.
Filed September 11, 1923.

The First Church of Christ Scientist, one of
the defendants in the above entitled cause, re-
ferring particularly to paragraph five, Sub-divi-
sion G. of the Bill herein filed, answering says:

¢

That under section “ second” of a Codicil to
the Last Will and Testament of James A. Brad-
ley, bearing date the third day of May in the
Year One Thousand Nine Hundred Sixteen the
“ Christian Scientist” Church of Asbury Park,
New Jersey was left a legacy of $5,000.00 that
said legacy read in part as follows: “1 do here-
by give and bequeath to each of the following
persons and institutions or corporations, the sum
of $5,000.00 That thereafter the ‘Christian
Scientist’ Church of Asbury Park, New Jersey,
was named.

That under a Codicil to the Last Will and
Testament of James A. Bradley, bearing date
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the third day of May in the year One Thousand
Nine Hundred Sixteen, it was stated in section
“ninth” as follows:

“All the rest, residue and remainder of my
estate, I give and bequeath to the aforenamed
legatees in the proportion or on the percent-
age that the aforementioned legacies are given
to them respectively.” That said portion of
Codicil was confirmed by the only subsequent
Codicil (in section 8) bearing date March 3,
1919.

That under Section “ Third” of a Codicil to
the Last Will and Testament of James A. Brad-
ley, bearing date the Third day of March in the
year Nineteen Hundred Nineteen the “ Christian
Scientist” Church of Asbury Park, New dJersey
was left a legacy of $1,000.00 which was in lieu
of the legacy of $5,000.00 bequeathed under the
Codicil dated May 3, 1916.

That the only “ Christian Scientist” Church
of Asbury Park, New dJersey at the time the
Codicils of May 3, 1916 and March 3, 1919 were
made that could be termed a “ corporation” was
The First Church of Christ Scientist of Asbury
Park, New Jersey, a New Jersey Corporation.

The defendant therefore claims the $1,000.00
mentioned in the Codicil of March 3, 1919 and
also the proportionate share of the residue of
the estate as mentioned in the above Codicil
dated May 3, 1916.

ROBERT McMICHAEL,
Solicitor of the Defendant, The
First Church of Christ Scientist.



75
Answer of the Asbury Park Hospital.

Answer of The Asbury Park Hospital.
Filed September 13, 1923.

Answer of the defendant The Asbury Park
Hos pit al, body corporate of the State of New
Jersey.

This defendant answering the bill of com-
plaint says that:

1. On March 3, 1919, The Asbury Park Hos-
pital, body corporate of the State of New Jersey,
owned and was operating a hospital on Asbury
Avenue, Asbury Park, New dJersey, which was
the only hospital located on said Asbury Avenue
in Asbury Park, New Jersey, on said date.

2. This defendant is the hospital located on
Asbury Avenue, in Asbury Park, New Jersey,
mentioned in the second paragraph of the eighth
Codicil to the Last Will and Testament of
James A. Bradley, deceased, which Codicil bears
date March 3, 1919; and this defendant is en-
titled to the legacy of $5,000. bequeathed by
said paragraph.

3. This defendant claims that the intent and
effect of the second and third paragraphs of the
said eighth codicil to the Will of the said James
A. Bradley was to add The Asbury Park Hos-
pital to the class of institutions and corporations
to receive legacies of $5,000 as directed by
the second paragraph of the seventh Codicil to
said Last Will and Testament, and to reduce
the legacies bequeathed to the institutions and
corporations mentioned in said second para-
graph of the Seventh Codicil and also in the
third paragraph of the Eighth Codicil from
$5,000 to $1,000 and that The Asbury Park
Hospital is entitled to participate in the residue

10
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of the estate as directed in the ninth paragraph
of the Seventh Codicil, as if said hospital had
been mentioned in said second paragraph of the
Seventh Codicil to said Will.

WALTER TAYLOR,
Solicitor of the Defendant, The Asbury
Park Hospital, body corporate of the
State of New dJersey.

Amended Answer of Monmouth Memorial
Hospital Association.

Filed November 2, 1923.

The amended answer of the defendant, Mon-
mouth Memorial Hospital Association, formerly
the Long Branch Hospital.

This defendant, the Monmouth Memorial
Hospital Association, formerly the Long Branch
Hospital, answering the bill of complaint, says
that :

1. It admits the first paragraph.

2. It admits the second paragraph.

3. As to the third paragraph, it has no knowl-
edge or information sufficient to form a belief.

4. As to the fourth paragraph, it has no
knowledge or information sufficient to form a
belief.

5. As to "the fifth paragraph, it has no knowl-
edge or information sufficient to form a belief.

6. This defendant, further answering, says
that: the proper corporate name of the hospital
at the time of its original incorporation in 1889
being “ The Long Branch Hospital,”” which said
corporate name was, at a later date, changed to
“ Monmouth Memorial Hospital Association,”
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both names designating the same hospital, and
the only hospital then or now located within the
City of Long Branch, the site being on Third
avenue opposite the Long Branch station of the
New York and Long Branch Bailroad, said hos-
pital being now generally known as “ The Long
Branch Hospital.”

7. The defendant says that it claims a legacy

bequeathed to The Long Branch Hospital, Long
Branch, New Jersey, as set forth in the Second
clause in the Seventh Codicil (dated May 3, 1916)
of the Will of James A. Bradley, deceased, as
modified by the third clause in the Eighth Codicil
of said Will, and also such share more par-
ticularly mentioned and defined of the residuary

estate, mentioned in the ninth clause of the same
Codicil.

This defendant contends that the true com
struction of said Will and Codicils, in so far
as they relate to the Monmouth Memorial Hos-
pital (The Long Branch Hospital of Long
Branch, New Jersey) is as follows:

That this defendant 1is entitled to receive
$1,000 and interest and an amount of the residu-
ary estate in a proportion which $5,000 bears
to the total amount of general legacies given
by the seventh Codicil of the Will.

As to the other questions propounded
therein by the complainant, this defendant has
not the intimate knowledge of the affairs and
intentions of the testator which in its judgment
would alone qualify it to express an opinion
thereon.

WILSON & SMOCK,
Solicitors of Defendant, Monmouth
Memorial Hospital Association, for-
merly The Long Branch Hospital.

jq
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Answer of Fund for Superannuated Ministers.

Answer of Fund for Superannuated
Ministers, &c.

Filed February 19, 1924.

Defendants, Fund for Superannuated Minis-
ters, New Jersey Annual Conference—Methodist
Episcopal Church (named in bill of complaint as
“ Fund for Superannuated Preachers, New Jer-
sey Conference (Methodist),” John R. Mason,
Secretary in charge of Fund for Superannuated
Ministers, New Jersey Annual Conference Meth-
odist Episcopal Church (named in bill of com-
plaint as “ John R. Mason, Secretary in charge
of Fund for Superannuated Preachers, New Jer-
sey Conference”) answering the bill of com-
plaint in this cause, says that:

(1) They have no specific knowledge of the
allegations of the bill of complaint sufficient to
form a belief, except they admit that the copies
of will and codicil annexed to bill of complaint
are true copies.

(2) They join with the complainant in re-
questing that this Court interpret and construe
said will and codicils thereto annexed, and by its
decree fix the respective rights of the defendants
under said will and codicils thereto annexed, and
their respective rights in and to the estate of the
testator, insofar as affects the rights of these
answering defendants.

(3) These defendants allege that the bequest
of $5,000. in codicil to said will, dated May 3,
1916, to “ Fund for Superannuated Preachers,
New Jersey Conference (Methodist)” is a legal
bequest to “ Fund for Superannuated Ministers,
New dJersey Annual Conference of Methodist
Episcopal Church,” which is an organization
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recognized by and existing under the discipline,
power and authority of the “ New Jersey
Annual Conference of Methodist Episcopal
Church,” a religious organization duly incor-
porated, and existing under the Laws of the
State of New dJersey.

(4) Defendants further allege that said be-

quest of five thousand dollars made in the codicil
to said will, dated May 3, 1916, is a valid bequest
to “ Fund for Superannuated Ministers” and is
In no way revoked by any subsequent codicil
thereto.

AVIS & AVIS,

Solicitors for Answering Defendants.

Answer of The Church of the Holy Spirit, etc.
Filed December 13, 1923.

The defendants, The Church of the Holy
Spirit, Asbury Park, Our Lady of Mt. Carmel,
Asbury Park, N. J., and The Church of the
Ascension, Bradley Beach, N. J., answering the
bill of complaint say:

1. Admit the first paragraph.

2. Admit the second paragraph.

3. As to the third paragraph they have no
knowledge or information sufficient to form a
belief.

4. As to the fourth paragraph they have no
knowledge or information sufficient to form a
belief.

5. As to the fifth paragraph they have no

knowledge or information sufficient to form a
belief.
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6. These defendants further answering say:

That the proper corporate names of each
church corporation are as follows:

The Church of the Holy Spirit, Asbury Park.

Incorporated February 23, 1880. Certifi-
cate of Incorporation filed and recorded in
the Monmouth County Clerk’s Office in
Book A of Corporations, page 224.

Our Lady of Mt. Carmel, Asbury Park, N. J.

Incorporated October 31, 1904. Certificate
of Incorporation filed and recorded in the
Monmouth County Clerk’s Office in Book E
of Corporations, page 84.

The Church of the Ascension, Bradley Beach,
N. J.

Incorporated February 15, 1907. Certifi-
cate of Incorporation filed and recorded in
the Monmouth County Clerk’s Office in Book
E of Corporations, page 380.

Each of said corporations being organized
pursuant to the statute of this State entitled
“ An Act concerning religious corporations,” and
are all the Catholic Churches in said places.

That each of the two first-named church cor-
porations under its corporate name; to wit, The
Church of the Holy Spirit, Asbury Park, and
Our Lady of Mt. Carmel, Asbury Park, N. J.,
maintains a Catholic Church in the City of As-
bury Park, N. J.; that The Church of the Ascen-
sion, Bradley Beach, N. J., maintains a Catholic
Church in the Borough of Bradley Beach.

Each of said church corporations contends and
claims that by the second paragraph of the 7th
codicil, testator did bequeath to each of them:



81
Answer of Church of the Holy Spirit, etc.

“The following persons and institutions
or corporations:
Churches at Asbury Park, to wit... Catholic
Churches at Bradley Beach, to wit.. Catholic

the certain legacies mentioned and specified by
him in said codicil, and that testator subse-
quently by the third paragraph of the 8th codi-
cil to his will affirmed the bequest of the said
legacies to the same legatees, but reduced the
amount of each legacy to be paid to each bene-
ficiary.

These defendants contend that a true con-
struction of said will and codicil so far as the
same relates to them is as follows:

That each of these defendant church corpora-
tions 1s entitled to receive $1,000 and interest
and an amount of the residuary estate in the
proportion which $5,000 bears to the total
amount of the general legacies bequeathed by
the 7th codicil of the will.

That as to the other questions propounded by
the complainant in his bill, these defendants
have no interest.

PETER BACKES,
Solicitor of Defendants,
The Church of the Holy Spirit, Asbury Park.
Our Lady of Mt. Carmel, Asbury Park, N. J.
The Church of the Ascension,
Bradley Beach, N. J.

10

20

20

10



20

40

82

Answer of Methodist Episcopal Home, Sc.

Answer of Methodist Episcopal Home, &e.
Filed May 6, 1924.

The Answer of the Methodist Episcopal Home
for the Aged of New Jersey, located at Ocean
Grove, in the County of Monmouth and State of
New dJersey.

The Methodist Episcopal Home for the Aged
of New Jersey, answering the Bill of Complaint
in the above cause, says:

1. This defendant admits Paragraph One.

2. This defendant admits Paragraph Two.

3. This defendant admits Paragraph Three.

4. This defendant admits that part of Para-
graph Four which says that the complainant has
in hand cash approximately the sum of Four
Hundred and Twenty Thousand Dollars ($420,-
000). It does not admit that according to the
true construction the amount which passes under
the will and its various codicils of specific leg-
acies is One Hundred and Sixty-five Thousand
Dollars ($165,000), but leave that to the deter-
mination by the Court. The rest of the para-
graph is admitted.

5. This defendant admits the general scheme
of disposing of the estate of the testator under
the will dated and executed on the twenty-sixth
day of June, 1896, by which he devised his real
estate in twelve parcels, and devised to his ex-
ecutors in trust to sell and dispose and to dis-
tribute and divide the proceeds of such sales to
eight persons or corporations in proportions
named in the sixth item of his said will.

This defendant, however, denies that the Sev-
enth Codicil, executed in due form on the third
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day of May, 1916, created an entirely new
scheme, so far as this defendant is concerned.

This Defendant says that the Fourth Clause
of the Sixth Codicil of said will, executed on
the 17th day of June, 1914, is still in force, and
that by said Fourth Paragraph this defendant
1s entitled to all of the rest, residue and remaind-
er of the real estate not devised by the Last Will
and Testament or any codicil heretofore made
or in the Sixth Codicil, and that all real estate
not devised in the will or the codicil of the 17th
day of January, 1914, or any previous codicil,
was devised to the Home for the Aged, by virtue
of said Fourth Paragraph of the Sixth Codicil
of said will, the language of which is as follows:

“4. All the rest, residue and remainder
of my estate, not devised or bequeathed by
my Last Will and Testament, or any codicil
heretofore made, or this codicil, I give, de-
vise and bequeath to the Home for the Aged,
No. 63 Clark Avenue, Ocean Grove, New
Jersey.”

This defendant says, that the Fourth Para-
graph of Codicil Number Six was not revoked by
any subsequent codicil, so far as the devise of
real estate 1s concerned, but was ratified and
confirmed both by the Thirteenth Paragraph of
Codicil Number 7, and by the Second Clause of

\I;Vaﬁagraph Eight of the Eighth Codicil to said
il

Paragraph Thirteen of Codicil Seven, reads
as follows:

13. I hereby ratify and confirm my
said Will and the appointment of the ex-
ecutor therein named, except insofar as the
same 1s changed by this, a codicil thereto.”

~0

40



10

40

84

Answer of Methodist Episcopal Home, dc.

The Seventh Codicil, Paragraph One, is as
follows:

“ First. 1 hereby revoke any and all leg-
acies given and bequeathed in any and all
former wills and codicils, and do direct that
the following shall be the only bequests dis-
tributed in mg estate.”

It will be noted that the testator is very care-
ful to say that he only revokes all legacies given
and bequeathed in his former will and codicil,
and does direct that the following shall be the
only bequests distributed in his estate, and that
all of the paragraphs following, including the
second, third, fourth, fifth, sixth, seventh and
eighth, he uses the words, ‘I give and be-
queath,” and then comes the Ninth Clause as
follows:

“ Ninth: AIll the rest, residue and re-
mainder of my estate, I give and bequeath
to the aforenamed legatees in the proportion
or on the percentage that the aforemen-
tioned legacies are given to them respect-
ively. ®

The testator here again is dealing only with
personal estate, and not with real estate, and he
1s giving the legacies in proportion to the per-
centage of the aforementioned legacies were
given to the legatees respectively, and again, to
show that the testator had clearly in mind only
his personal estate in this codicil by the Tenth
Clause, which reads as follows:

“Tenth. 1 direct that the legacies herein
provided for shall be a charge on my real
estate, and I direct my executor, and give
him full power of sale, to sell any and all of
my real estate to pay said legacies, and give
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him power to execute deed or deeds there-
for.”

Thus showing clearly that the testator had in
mind that his real estate should be disposed of
by the devise of his residuary estate to the Home
for the Aged, as set out in Paragraph Four of
Codicil Six. And so as to make sure that his
wishes would not be disturbed, in the Twelfth
Paragraph of Codicil Seven, he provided that if
any of his heirs, legatees, or next of kin, named
or not named, should in any manner interfere
with or delay the settlement of his estate, or at-
tempt to break or change his will, or any of the
codicils thereto, or to interfere or make null any
provision thereof, that they should lose their in-
terest in the estate, and makes null and void any
bequest or devise to any of them, and directs
that their share shall immediately revert and
form part of his residuary estate. And to show
that he had clearly in mind at that time the dif-
ference between bequeathing and devising, he
states that both property, “ devised and be-
queathed” should immediately revert, and for
the first time in this codicil, refers to his heirs
as well as his next of kin, and says that they
shall not be entitled to any other interest than
given them by the will and the codicil.

The Eighth Codicil does not contain any re-
siduary clause, and does not in any of its para-
graphs revoke any of the devises heretofore
made, but changes a number of legacies, and an
examination of the Eighth Codicil in every para-
graph will show that again the testator had
clearly in mind the difference between a legacy
bequeathed and a devise of real estate, and in
the second clause of the Eighth Paragraph, he
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expressly ratifies and re-publishes the former
will and codicil as follows:

“In all other respects, I ratify, confirm
and re-pnblish my aforesaid Will and my
aforesaid Codicil, bearing date the third day
of May, in the year one thousand nine hun-
dred and sixteen.”

This was the last codicil to his will.

This defendant admits that many changes had
taken place in the life of the testator from the
time of the drawing of his will until the codicil
of May 3rd, 1916, and says that most of the
changes had taken place prior to the time of the
making of the codicil of January 17th, 1914,
known as the Sixth Codicil.

The testator had been interested in the Meth-
odist Episcopal Home for the Aged of Ocean
Grove from its inception and beginning, and was
a strong advocate of it. That he immediately
named a room for his mother, Hannah Smith,
when the Home was first started, and always
maintained that room liberally, and when the
Home was re-built after the fire, he maintained
a room named after his mother until the time
of his death.

The original Home was burned on February
6th, 1916, and the President of the Home, Mrs.
John H. Parker, called upon the testator, James
A. Bradley, at his office in Pearl street, New
York, in reference to re-building the Home, and
he stated to her that she need not worry, that
at that time he was property poor, but to go
ahead and build the new Home, as he had made
ample provision for the future of the Home, and
at the same time cautioned the said President,
Mrs. John H. Parker, to reserve the best room
in the Home in memory of his mother.
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It was shortly after this, in May, 1916, that he
made the Seventh Codicil to the Will in which
he did not disturb but devised to the Methodist
Episcopal Home for the Aged of New Jersey all
the real estate as named in the Sixth Codicil to
the Will in the Fourth Paragraph.

The said testator always maintained a team
of horses and a carriage for the use of the in-
mates of the Home, and always provided a stage
for trips for the use of the inmates.

And the said testator, James A. Bradley, had
been a Trustee of said Home from its beginning.

At the time of the making of the codicil on
January 17th, 1914, Mrs. Bradley, wife of the
testator, had become very feeble, and the testa-
tor had informed the President of said Home,
Mrs. John H. Parker, that his wife had made a
will disposing of her estate, and that he was
doing likewise, and that he was going to give to
his favorite charities.

About a year after the making of this codicil,
Mrs. Bradley died, and during that time a great
many of the relatives of Mr. Bradley had died.
His sister, Mary Ann Dickinson, her children
except one son, George Dickinson; his brother-
in-law, Louis G. Gillespie; his half brother, Fos-
ter M. Smith, with whom he had been closely
associated in the brush business in the City of
New York, had died.

This defendant further says, that in reference
to Paragraph A, the intention is clearly ex-
pressed by the testator that he devises his real
estate to the defendant, the Methodist Episcopal
Home for the Aged of New Jersey, and that he
had clearly in mind all through his will, and
particularly in the Seventh and Eighth Codicils
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the difference between legacies and devises, and
the difference between the method of bequeath-
ing personal estate and devising real estate, and
that the words “ all legacies” does not mean
anything but the personal estate where legacies
are bequeathed, and the words “ only bequests,”
as contained in the first paragraph of the said
codicils refers only to personal property, and
does not refer to devises.

There is no paragraph in the Will or any of
the codicils in which the testator does not dis-
tinguish between the bequeathing of personal
property as legacies, and the devising of real
estate by devise.

The above applies to Paragraph B, of Section
5 of the Bill, and also Section C.

This defendant desires the construction re-
quested in Section D.

This defendant admits Sections E, F, G, H,
I,fJ, K, L, M of Section 5 of the Bill of Com-
plaint, and requests the construction of the Court
thereon.

THOMAS P. FAY,
Solicitor for and of Counsel with
Methodist Episcopal Home for
the Aged of New Jersey.
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Answer and Counter-claim.

Filed November 7, 1923.

The Answer of the Society for the Prevention
of Crime in the City of New York, a body cor-
porate of the State of New York, to the bill of
complaint of the complainant, alleges:

1. That this defendant, the Society for the
Prevention of Crime, is a body corporate of the
State of New York, organized in pursuance of
an Act of the Legislature of the State of New
York, passed on the Twelfth day of April, 1848,
entitled, “An Act for the Incorporation of
Benevolent, Charitable, Scientific and Mis-
sionary Soc ieties,” and the several acts amenda-
tory thereof. This defendant became incor-
ported on October 29, 1878, by filing its certifi-
cate in conformity with said Statute, which cer-
tificate was then and there approved by a Jus-
tice of the Supreme Court in the First Judicial
District of the State of New York, which certifi-
cate was duly filed October 30, 1878, in the office
of the Clerk of the City and County of New
York; that since the filing of said certificate of
incorporation, this defendant has functioned and
exercised its powers as such corporation within
the City of New York and State of New York
and 1s now actively functioning as such corpora-

tion, having its office at #50 Union Square, New
York City.

2. Defendant admits the allegations of Para-
graphs 1, 2, 3, 4 and 5 of said bill of complaint,
excepting that Sub-Division “ L” of Paragraph
5 1s not involved in any doubt or difficulty.

3. This defendant alleges that by the Fourth
Paragraph of the Seventh Codicil of the said
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Will of said Testator, the Testator did bequeath
the sum of Five Thousand ($5,000.00) Dollars
to the widow of Anthony Comstock for the term
of her natural life and directed that the princi-
pal of said sum, upon her death, he paid to this
defendant.

4. That said Testator did further by the
Fifth Paragraph of the Eighth Codicil of his
Will, by reason of the death of the widow of
said Anthony Comstock, make null and void the
bequest to her for her life, but he did not in
any manner by said Codicil make null and void
and cancel the bequest of Five Thousand ($5,-
000.00) Dollars to defendant.

5. This defendant admits that there also ex-
isted in the City of New York another corpora-
tion whose title and corporation name was “ The
New York Society for the Suppression of Vice,”
but it has no knowledge that it is claimed that
the testator intended the bequest in the Fourth
Paragraph of the Seventh Codicil of his Will
should be for the benefit of any corporation
other than this defendant and alleges that there
is nothing in said codicil or the will or other
codicils of said Testator to indicate any inten-
tion other than that the said Testator desired
this defendant to have a legacy of Five Thousand
($5,000.00) Dollars.

6. That the said Testator was a man of large
affairs, actively engaged in business and was
well acquainted with this defendant corporation
and also with the corporation known as the New
York Society for the Suppression of Vice; that
said Testator in his lifetime was personally ac-
quainted with the Eeverend S. Edward Young,
the President of this defendant corporation, and
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that the intention of said Testator is fully ex-

pressed in the Fourth Paragraph of the Seventh
Codicil of his Will.

7. That if the New York Society for the Sup-

pression of Vice has made any claim to the said
legacy of Five Thousand ($5,000.00) Dollars,
said claim is wholly unfounded and is not in any
manner supported by the language if the Will
and Codicils of the said Testator.

And this defendant by way of Counter-Claim
as against the complaint alleges:

1. Defendant repeats the allegations of Para-
graph 1 of the Answer.

2. That said James A. Bradley departed this
life as alleged in Paragraph One of the bill of
complaint, leaving the Will and Codicils therein
mentioned in and by which he did bequeath to
this defendant a legacy of Five Thousand ($5,-
000.00) Dollars.

3. That this defendant is ready and willing
and hereby tenders to said complainant a release
and refunding bond for said legacy as required
by the Statute in such case made and provided.

This defendant is without adequate remedy in
the Courts of Law and therefore prays that the
complainant in all things may answer this
Counter-Claim and each and every allegation
thereof.

1. That an order may be made directing the
complainant to pay to this defendant the afore-
said legacy of Five Thousand ($5,000.00) Dol-
lars together with interest thereon.

STAMPER, STAMLER & KOESTLER,
Solicitors for and of Counsel
with the Defendant,
Society for the Prevention of Crime.
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Answer and Counter-claim.

Filed December 7, 1923.

The defendant, The New York Society for the
Suppression of Vice, a body corporate of the
State of New York, for answer to the Bill of
Complaint of the complainant, heretofore filed
herein, says that:

1. Said defendant, The New York Society for
the Suppression of Vice, is a body corporate of
the State of New York, duly organized and exist-
ing by virtue of an Act of the Legislature of the
State of New York entitled “ An Act for the in-
corporation of Benevolent, Charitable, Scientific
and Missionary Societies, and the several acts
supplemental thereto and amendatory thereof,”’
having its principal office and place of business
at 215 West 22nd street, in the City, County and
State of New York.

2. This defendant admits the allegations of
paragraphs 1, 2, 3, 4, and 5 of the Bill of Com-
plaint, but alleges that the name “ The Society
for the Prevention of Crime in the City of New
York,” mentioned in the 4th paragraph of tho
Seventh Codicil of the testator’s said Will was
written and mentioned through inadvertence and
by mistake and that said testator intended and
meant to name as beneficiary this defendant,
“The New York Society for the Suppression of
Vice.”

3. By the fourth paragraph of the Seventh
Codicil of said testator’s Will, said testator gave
and bequeathed to his executors therein named,
the sum of $5,000.00 to be held in trust, with di-
rection to pay the income therefrom to the widow
of one Anthony Comstock, of the City of New
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York, during the term of her natural life, and
with further direction to pay the principal or
corpus thereof, upon her death to “ The Society
for the Prevention of Crime in the City of New
York,” hut this defendant alleges and prays to
establish by proof that said testator intended
said principal sum of $5,000.00 to be paid to this
defendant, The New York Society for the Sup-
pression of Vice, after the death of said widow
of Anthony Comstock, and that the designation
in said paragraph of said Codicil of said testa-
tor’s Will of the name “ The Society for the
Prevention of Crime in the City of New York”
was entirely through inadvertence, mistake and
in error, and that said testator had no intention
of giving said sum of $5,000.00, or any portion
thereof, to said Society for the Prevention of
Crime in the City of New York, upon the death
of the widow of said Anthony Comstock, or at
any time, but in truth and in fact intended the
payment of said sum at such time to this defend-
ant, and no other.

4. It 1s alleged that the revocation in and by
the fifth paragraph of the Eighth Codicil of his
Will contained, revoked the bequest of income
only, so as aforesaid given to the widow of An-
thony Comstock, and for the reason therein ex-
pressed, namely, that she was, at the time of the
execution of said Codicil, then deceased, but said
testator did not expressly, or by implication or in
any way or manner, revoke, or cancel the said
bequest of the principal sum of $5,000.00 always
intended to be given and bequeathed by said tes-
tator, to this defendant.

5. The said Anthony Comstock aforemen-
tioned was a personal friend of said testator,
and for many years prior to the death of said
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testator, was the active head of this defendant
corporation, which enjoyed the confidence and
pecuniary support of said testator.

Said testator contributed liberally of his means
to the support of this defendant from the year
1881 continuously up to the time of his death
in the year 1921, and during all of that time, took
an active interest in the welfare and success of
this defendant, and in the worthy objects for
which it was founded; also, in the year 1897 said
testator and said testator’s wife became regular
contributing members of this defendant corpora-
tion, and likewise the business firm of said testa-
tor, then known as Bradley and Smith, and in
the year 1915, said testator became a life mem-
ber of this defendant corporation.

6. On information and belief, this defendant
says that the said testator was not, in any way
connected with The Society for the Prevention of
Crime in the City of New York, or affiliated with
any of its officers or agents.

7. This defendant alleges that said testator
and said Anthony Comstock were on terms of
great friendship, and the fact that said testa-
tor failed to designate, by name, the widow of
Anthony Comstock, but refers always to the
“widow of Anthony Comstock,” indicates there-
by, plainly, the intention of said testator to pro-
vide, after the death of said Anthony Comstock’s
widow, for the aims, works and needs of this de-
fendant corporation, which was founded by said
Anthony Comstock, and became his life work,
and in which Society he was so vitally interested.

8. This defendant further alleges that said
bequest of $5,000.00 stands unrevoked, and 1is
presently payable to this defendant corporation,
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The New York Society for the Suppression of
Vice.

By way of counter-claim, this defendant fur-
ther says that:

1. The allegations contained in the afore-
said answer are expressly made a part hereof.

2. Said legacy of $5,000.00 is now payable to
this defendant, The New York Society for the
Suppression of Vice.

3. This defendant is ready and willing, and
does hereby tender to said complainant, a re-
funding bond and release for the payment of said
legacy to it.

This defendant, without adequate remedy in
the courts of law, therefore prays:

1. Complainant may in all things answer this
counter-claim, and each and every allegation
thereof.

2. That a decree may be made, directing said
complainant to pay to this defendant, The New
York Society for the Suppression of Vice, the
said legacy of $5,000.00, together with interest
thereon, and its costs of suit to be taxed.

CLIFFORD I. VOORHEES,
Solicitor and Counsel for the De-
fendant, The New York Society
for the Suppression of Vice.
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IN CHANCERY OF NEW JERSEY.

April 28, 1924.

Between

Samuel, H. Gillespie, sole act-
ing executor and surviving
trustee, etc., of James A.
Bkadley, deceased,

Complainant,

and

John T. Gillespie and
Samuel H. Gillespie, ex-
ecutors, etc.,, of Louis C.
Gixispi' deceased, et als.,

Defendants.

Transcript of shorthand notes of testimony
taken in the above-entitled matter before his
Honor, John H. Backes, Vice-Chancellor, at the
Chancery Chambers in the City of Newark,
New dJersey, in the presence of

Mr. Edward K. Mills, Mr. Frederick Faulks
and Mr. Walter D. Barker, for complainants.

Mr. Clifford L. Voorhe”s and Mr. Francis
Bertram Elgas (New York Bar), for defendant,
New York Society for the Suppression of Vice.

Messrs. Stamler, Stamler and Koestler (Mr.
Koestler), and Mr. Samuel Marcus (New York
Bar), for defendant, Society for the Prevention
of Crime.

Mr. J. Newman, for defendants, Edward How-
land, Susan A. Truax and William B. Wells.
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Messrs. Durand, Ivins and Carton (Mr.
Carton), for defendants, the City of Asbury
Park, First Methodist Church of Asbury Park,
Evangelical Lutheran Church of Asbury Park,
Asbury Park Society for the Prevention of
Cruelty to Animals, and the First Methodist
Church of Bradley Beach.

Messrs. Katzenbach & Hunt (Mr. George
Gildea), for defendants, Josephine Hewitt, Ellen
M. Jackson and Minnie Hueston.

Mr. Frederick W. Hope, for defendants, The
Methodist Episcopal Hospital in the City of
Brooklyn, also known as Seney Hospital, Brook-
lyn Methodist Episcopal Church Home, the
Methodist Episcopal Church Home in the City
of New York.

Avis & Avis (Mr. John Boyd Avis), for de-
fendant, The Fund for Superannuated Min-

isters, New dJersey Annual Conference of the
Methodist Episcopal Church.

Messrs. Wilson & Smock (Mr. Henry D. Brin-
ley), for defendant, Monmouth Memorial Hos-
pital.

Messrs. McCarter & English (Mr. Egner) for
defendants, Samuel H. Gillespie, John T. Gil-
lespie, James T. Gillespie, Helen G. Sandford
and Josephine G. Erskine.

Mr. Peter Backes for defendant, The Church
of the Holy Spirit of Asbury Park and Our
Lady of Mount Carmel Churches.

Messrs. Patterson, Rhome & Morgan, for de-
fendants, Presbyterian Church of Asbury Park,
Searle Home, Ann May Memorial Hospital and
Scientist Church of Asbury Park.
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[Opening by Mr. Faulks.]

The Court: We will take the statements of
counsel on the record and if they are not dis-
puted we will regard them as proved. You mean
as to the death of the different people?

Mr. Faulks: Yes.

The Court: If not objected to it will be ad-
mitted. I mean the history of the case. 1
wonder if I should appoint counsel to represent
defendants that are not here?

Mr. Faulks: I do not think there is any
interest independent of some interest that is
represented.

Mr. Carton: We did not answer in time. I
understand there 1s a decree pro confesso en-
tered and I would like to have that opened.

Mr. Newman: I am in the same position as
Mr. Carton as to filing answers. Many of my
clients did not come in until a few days ago, and
I was therefore too late.

The Court: You may take an order opening
the decree.

Mr. Faulks: We offer on behalf of the com-
plainant a certified copy of the will of James
A. Bradley and of the proceedings for its pro-
bate. The records offered includes the eight
codicils.

Paper marked Exhibit C. 1.

The Court: Let it appear on the record that
counsel’s statement of the history of the case
will be accepted as true and as proof of the facts
unless objection i1s made.
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Mr. Faulks: 1 offer certified copy of the
renunciation of Charles V. Erskine as one of the
executors of Mr. Bradley’s will.

Paper marked Exhibit C. 2.

Mr. Faulks: 1 offer certified copy of the will
of Helen M. Bradley, the wife of the testator,
and the proceedings for its probate in the Sur-
rogate’s office in the County of Monmouth, this
exhibit being primarily intended to show who
takes under the provisions of the will and codicil.

Paper marked Exhibit C. 3.

Mr. Faulks: We offer copy of the Federal
Estate Tax return filed by the executor for the
purpose of determination of the Federal Estate
Taxes payable by the testator’s estate and which
includes a full list of the property, real and
personal, of which he died possessed or seized,
and a valuation placed thereon by the executor,
in each case the valuation being given as of the
date of the testator’s death. The purpose is to
show the value.

The Court: dJust an inventory?

Mr. Faulks: Practically an inventory.
Paper marked Exhibit C. 4.

Mr. Faulks: In connection with such tax
estate return or inventory we also offer an ap-
praisal of the real estate owned by Mr. Bradley
made as of the date of his death by Mr. Appleby
and Mr. Kobins, two well-qualified real estate
dealers in Asbury Park.

Paper marked Exhibit C. 5.

Mr. Faulks: Such appraisal of the real estate
includes all of the real estate of which Mr. Brad-
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ley died seized with the exception of a small
piece of property in Brooklyn, which was inde-
pendently appraised by real estate dealers over
there as of a value of $1,500. That real estate
1s shown in the tax return or inventory, but not
on the appraisal made by Messrs. Appleby &
Robins.

We next offer a rather large map or tracing
entitled “ Outline map of the easterly section of
Neptune Township, Monmouth County, New
Jersey,” which shows in green all of the real
estate which Mr. Bradley owned at the time of
his death with the exception of, first, the Brook-
lyn real estate just mentioned, and, second, a
tract of approximately fourteen acres located
in Belmar. This map extends from Shark River
on the south to Deal Lake on the north and
shows all of the testator’s holdings within that
territory.

Paper marked Exhibit C. 6.

Mr. Faulks: We offer further the contract
made between Samuel A. Gillespie as the sole act-
ing executor and surviving trustees under the last
will and testament and codicils thereto of James
A. Bradley, late of the City of Asbury Park
and Asbury Park a body politic and corporate
of the State of New Jersey, dated November 16,
1923, which has a bearing upon one of the ques-
tions which will arise.

The Court: Contract for what?

Mr. Faulks: Contract for the sale by the
executor to the City of Asbury Park of the lands
lying principally under the waters of Sunset
Lake and Deal Lake for the consideration of one
dollar, being a contract that the executor has
thus entered into subject to it being approved
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by the Court—in other words, subject to his
power to make it.

Paper marked Exhibit C. 7.

Mr. Faulks: Now, I will state on the record
some facts so that they will be thoroughly be-
fore the Court. James A. Bradley, the testator,
whose will 1s now before the Court for construe-
tion died on June 6, 1921. His will, and the
various codicils thereto, was probated on July
8 1921. The will itself 1s dated June 26, 1896.
The first codicil thereto, June 7, 1901, the sec-
ond codicil thereto, January 12, 1906, the third
codicil  thereto, January 11, 1907, the fourth
codicil  thereto, January 16, 1907, the fifth

codicil  thereto, June 11, 1909, thesixth cod-

icil thereto, January 17, 1914, the seventh
codicil  thereto, May 3, 1916 and the 'eighth
codicil thereto, March 3, 1919. Helen M. Brad-
ley, testator’s wife, died February 13, 1915, leav-
ing a last will and testament which has already
been received in evidence. Louis C. Gillespie,
a brother of Mrs. Bradley—brother-in-law to
Mr. Bradley—and who was one of the original
executors and trustees named in the will of
James A. Bradley, died March 21, 1911. Alfred
Walling, Jr., another of such executors and
trustees, died November 2, 1897. So that it
already appears that the three executors and
trustees originally named, being Mrs. Bradley,
Mr. Gillespie and Mr. Walling, Jr., all prede-
ceased the testator, Minnie Illman for whom pro-
vision was made in the testator’s will, died July
2, 1901, Louis C. Gillespie, Jr., for whom similar
provision was made, died in 1905; Mary Ann
Dickinson, the testator’s only sister, died Sep-
tember 1, 1903; Foster M. Smith, a half-brother
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of the testator, died October 1, 1908; William
Dickinson, being a son of Mary Ann Dickinson,
and a nephew, died February 24, 1917; the
widow of Anthony Comstock, who had the bene-
fit of a trust provision under the seventh codi-
cil, predeceased the testator; Andrew Eckel, who
was also provided for in the seventh codicil,
died February 25, 1924. 1 will say to your
Honor that we tried to locate the representatives
or any beneficiaries of Mr. Eckel's estate so
that suit might be revived as against them, but
have been unable to find any trace of them at
all. The letters have been returned unclaimed.
William Wells, for whom provision was also
made in the seventh codicil, died April 17, 1924.
I do not know whether Mr. Wells’ estate is
represented today or not.

Mr. Newman: I represent Mr. Wells.

The Court: Nobody representing the Eckel
people f

Mr. Faulks: There is no one. Mr. Eckel lias
not filed an answer.

The Court: You said he was dead.

Mr. Faulks: He died February of this year.
Under the seventh codicil he was to get a legacy
of $500, and a decree pro confesso has been
taken against him, and that is the situation.

The situation with regard to the personal and
real estate owned by the testator at the time of
his death was as follpws: First as to his per-
sonal property, he had an interest in the brush
manufacturing business which was conducted, I
think, entirely by him—his interest was an entire
one—the business, however, having been con-
ducted under the name of Bradley & Smith, in
New York City. The value of that business and
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the property relating to it at the time of his
death was $45,192.25. He died possessed of
mortgages, notes and cash to the value of $11,-
060.85. There were in existence at the time of
his death contracts made by him for the sale of
real estate upon which there was due or to grow
due $30,527. He was interested in the estate of
his wife to the extent of being then entitled to
receive from that estate $11,104.49. There was
due him an old account for rent $50, and he had
miscellaneous personalty including personal ef-
fects of $3,706.28; so that the total value of his
personal property as of the date of his death was
$101,640.87. The total value of his real estate
as of the same time was $1,432,215.12, which was,
however, subject to mortgage encumbrances ag-
gregating $284,958.47, so that the equity in all
of the realty had a value of $1,147,256.65, ac-
cording to the inventories and appraisals then
made.

By the third item of his will the testator dis-
posed of real estate of an appraised value of
$2,500, which was not at the time of his death,
subject to any mortgage. I think as I go along,
your Honor, that I had better refer to the places
where these particular parts of the testator’s
real estate are located. It will be of aid to you
and counsel when they come to read the record.
The parcel just referred to, being the one de-
scribed in the third item of the testator’s will, is
located in Asbury Park opposite the upper end
of Wesley Lake. As it appears by this item of
the testator’s will it constituted apparently, ap-
proximately one-half of an irregularly-shaped
city block. The other one-half of the same block
being owned by Mrs. Bradley: By this item the
testator gave this one-half of the block which he
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owned to his wife, or in case of her death before
him or before the execution of the conveyance
to her, to her issue other than Catharine Church-
ill, subject to a condition there named, which can
be discussed later.

By the sixth item of his will, which is one of
considerable importance, the testator gave to
his trustees and to the survivors and survivor
and successor of them, “ ail my personal estate
of every kind and description, and wheresoever
the same may be, all the sewers and works
connected therewith owned by me at Asbury Park
aforesaid known as the Asbury Park Sewer
Works, and hereinafter called ‘Sewer Works,’
and all the following described parcels of real
estate.” In other words by that sixth item he
gave away all—gave to these trustees all of his
personal property, his sewer works and certain
described real estate. As already appears the
total value of the personal property of which
he died possessed was $101,640.87. Prior to his
death the sewer works mentioned in this item of
the will had been sold by the testator, together
with the Asbury Park Beach Front, to the City
of Asbury Park. Now, the various parcels of
real estate disposed of by this item were as fol-
lows: “ First parcel was the above-mentioned
New York real estate, Brooklyn real estate, at
an appraised value of $1,500. »The second
parcel was the lands lying under the waters,
of Deal Lake, a small piece of land apparently
already dedicated by Mr. Bradley to Asbury
Park as a park, and which was located on the
westerly shore of Deal Lake between Main street,
and Stiner Place, and also another small piece
of land at the foot of Deal Lake near the Beach
Front. This property was appraised at $1,500
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and was not subject to any mortgage, the ap-
praisal apparently being made on the basis that
the property was already dedicated largely, if
not entirely, to public use. The third parcel de
scribed in the sixth item was all of the property
which the testator owned lying within the fol-
lowing boundaries, north by the south line of the
aforesaid second parcel, being Deal Lake, east
by the center line of Ocean avenue, south by the
center line of Sunset avenue and west by the
center line of Main street. We have here a map
which I shall be glad to show any of the inter-
ested counsel indicating not only where this
parcel but all the other property disposed of by
the testator in his will insofar as it remained in
his ownership at the time of his death, is lo-
cated. The appraised value of this portion of
the testator’s property namely, the third parcel
of the sixth item was $386,600, which was sub-
ject to mortgages of $119,500; therefore having a
net appraised value of $267,100. The fourth
parcel in the sixth item consisted of the lands
under Sunset Lake and the lands east of Sunset
Lake, shown on the various maps as Atlantio
Square. This property was appraised for $1,000
and was not subject to any mortgage encum-
brance. The fifth parcel described in the sixth
item consisted of all of the testator’s property
lying within the following boundaries, namely,
north by the center line of Fifth avenue, east
by the center line of Ocean avenue, south by the
center line of Lake avenue and west by the cen-
ter line of Main street The appraised value
of such of this property as the testator owned at
the time of his death was $196,950. It was sub-
ject to mortgages aggregating $42,400; there-
fore had an appraised net value of $154,550.
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Thus far the properties that I have mentioned
as disposed of by the sixth item in the will were
all located in Asbury Park. The sixth parcel
disposed of by this same item was the Asbury
Park Beach Front, together with its improve-
ments, all of which were disposed of by the tes-
tator during his lifetime. The seventh parcel
were the lands lying under the northerly or
Asbury Park side of Wesley Lake, which we all
know separates Asbury Park and Ocean Grove.
These lands were appraised as of no value. The
eighth parcel of the sixth item of the will was
all the real estate—lands under water owned by
the testator in the Township of Neptune in the
County of Monmouth lying within certain boun-
daries there mentioned. These lands are all lo-
cated in what i1s now known as Bradley Beach.
They had an appraised value of $362,165.12 and
were encumbered by mortgages aggregating $36,-
658.47, so that the value of the equity therein as
appraised was $325,506.65. The ninth parcel of
the sixth item was a half a block of land situ-
ated—adjoining the North Asbury Park station
in Asbury Park, lying between the station and
Main street, which was appraised at $8,000, and
was subject to a mortgage of $2,000. The tenth'
parcel of the sixth item of the will was a tract of
about fourteen acres owned by the testator and
located in Belmar. Its appraised value was $18 -
000 and it was not subject to mortgage. The
eleventh parcel was all the land owned by the
testator at Neptune City, formerly New Branch
in Neptune Township, Monmouth County, New
Jersey, lying west of Deal Lake and Squan
Bridge Turnpike Road. These were appraised
at $26,600 and were not encumbered by any
mortgage. The twelfth and last parcel described
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in such sixth item consisted of all the real estate
owned by the testator in what is now called
West Asbury Park, the portion of Asbury Park
lying westerly of the railroad. It was appraised
at $249,550. It was encumbered by mortgages
aggregating $36,000 and therefore had an ap-
praised net value of $213,550. Among the other
trusts contained in such sixth item of the will
was one providing that the mortgages on the
testator’s estate should be satisfied by sales of
so much of the eighth, ninth, tenth, eleventh and
twelfth parcels as was necessary for that pur-
pose. Those parcels altogether had an ap-
praised value of $664,315.12. They were subject
to mortgage encumbrances aggregating $74,-
658.47; therefore, had a net appraised value of
$589,656.65. The total mortgages which were to
be satisfied, that is, those covering any part of
the testator’s real estate, amounted to $291,-
718.99. By the sixth item of the will in which
these twelve parcels of land that I have men-
tioned were described, the testator provided that
that property should be sold and that the pro-
ceeds thereof should be distributed as follows:
“ One-eighth part thereof to my said brother-in-
law Louis C. Gillespie, or in case of his death
either before or after my death to his legal per-
sonal representative, to be by such representa-
tive distributed as a part of the estate of my
said brother-in-law in the same way as if he had
died possessed thereof.’”’ It already appears that
Mr. Louis C. Gillespie pre-deceased the testator.
He left a last will and testament which has been
admitted to probate in the Surrogate’s office of
Morris County and under which he appointed as
his legal representative executors, his sons John
T. Gillespie and Samuel H. Gillespie, both of
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whom qualified as executors and are parties to
this suit. Another one-eighth part of the pro-
ceeds of the sale of such property the testator
gave in equal shares to “ the now living children
of my said brother-in-law Louis C. Gillespie, or
in case of the death of any of said children either
before or after my death the equal share of such
deceased child to his or her legal personal rep-
resentative, to be by such representative distrib-
uted as a part of the estate of such deceased
child in the same way as if such child had died
possessed thereof.”” At the date of the testa-
tor’s will Louis C. Gillespie mentioned in this
item had children living as follows: Samuel II
Gillespie, John T. Gillespie, James P. Gillespie,
Helen G. Sandford, Josephine G. Erskine; all of
whom are still living; and two other children
Minnie Illman, who died July 2, 1901, leaving
two children her surviving, both of whom
are still living, such children being Mary G
Illman and George Fletcher Illman; and the
other of the children of Louis C. Gillespie men-
tioned in such part of the will having been a son
Louis C. Gillespie, Jr., who died intestate and
unmarried in March, 1905. By the sixth item
of such will the testator also gave another one-
eighth part of the proceeds of sales thereunder
in equal shares to “ The three now living daugh-
ters of my brother-in-law Charles S. Walker,
or in case of the death of any of the said daugh-
ters either before or after my death her equal
share to her legal personal representative, to be
by said representative distributed as a part of
the estate of such deceased daughter in the same
way as 1f she had died possesesd thereof.”

On June 26, 1896, being the date of the testa-
tor’s will, the following children of the said
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Charles S. Walker were living: Joseph Hewitt,
Mary Alice Hueston, Helen M. Jackson. These
three ladies are all still living and are parties
to this suit. By the sixth item the testator gave
another one-eighth part of such proceeds of sale
to the Methodist Episcopal Church Home in the
City of New York, body corporate, now located
in Tenth avenue, New York City. It is com-
plainant’s information that the proper corpo-
rate name of this institution is “ Methodist Epis-
copal Church Home of New York City for the
Aged and Infirm.” That is located at No. 673
Amsterdam avenue, New York City, and has
been located there for upwards of thirty-five
years last past, and at the time the testator’s
will was made what was then known as Tenth
avenue north of 59th street has been changed to
Amsterdam avenue. By such sixth item another
one-eighth part of such proceeds was given to
the Brooklyn Methodist Episcopal Church Home,
body corporate, in the City of Brooklyn, State of
New York. Complainant’s information is that
the proper corporate name of this institution is
Brooklyn Methodist Episcopal Church Home for
the Aged, and that it is a corporation of the
State of New York, and is located at No. 920
Park Place, Brooklyn, New York. I think these
various institutions, your Honor, which I am now
mentioning are all answering defendants—they
are all represented.

The Court: Anyone else claim except those
parties you have mentioned?

Mr. Faulks: 1 think not. Mr. Hope can tell
you.

Mr. Hope: We took the language of the codi-
cil, which said that the legacies and bequests in
the will and former codicils were made null and
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void. We have not claimed in our answer, and
do not know that we have a right to—I don’t
know what may develope in the proof—anything
excepting under the two codicils, the seventh and
eighth codicils, for these three institutions, the
two he has named and there is one following.

Mr. Faulks: I do not understand there is any
conflict or any question as to the identity, but
this is a good time to bring it up if there is.

Mr. Hope: No.

Mr. Faulks: Another one-eighth part of said
proceeds to the Methodist Episcopal Hospital
in the aforesaid City of Brooklyn, a corporation
duly incorporated by the legislature of the State
of New York by an act entitled “ An act to incor-
porate the Methodist Episcopal Hospital in the
City of Brooklyn,” passed May 27, 1881. The
complainant is informed that the proper name of
this institution is “ The Methodist Episcopal Hos-
pital in the City of Brooklyn,” and that it is lo-
cated at Seventh avenue and Sixth street, Brook-
lyn, New York. By such sixth item another one-
eighth part of such proceeds was given “ to the
executor of my said wife Helen M. Bradley to
be by such executor distributed as part of the
estate of my said wife according to the direction
of her will; or, if my said wife shall die intes-
tate, to her administrator, to be by such admin-
istrator distributed as a part of the estate of my
said wife in the same way as if she had died
possessed thereof, excepting only that the afore-
said Catharine Churchill shall not, nor shall any
of her issue, receive any part thereof as next of
kin to my said wife.” It already appears in the
evidence that Mrs. Bradley predeceased the tes-
tator and left a will which was admitted to pro-
bate. Samuel H. Gillespie, who was a nephew
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of Mrs. Bradley, was appointed as her executor
and has qualified as such, and by her will Mrs.
Bradley devises and bequeaths all her property,
both real and personal, to her executors, in
trust, to pay the income thereof to her husband
James A. Bradley for life and at his death to
pay over the rest, residue and remainder of her
estate to her ten nieces, three grand nieces and
four institutions, all of whom are named in her
will, share and share alike. The remaining one-
eighth part of the proceeds of the sale of the
various parcels described in the sixth item of
the will was given to the Ocean Grove Camp
Meeting Association of the Methodist Episcopal
Church, body corporate of the Township of Nep-
tune, in the County of Monmouth and State of
New dJersey.

As already appears by the contract in evi-
dence the complainant has contracted to sell to
the City of Asbury Park, subject to the ap-
proval of the Court, the second and fourth par-
cels of the twelve parcels described in such sixth
item of the will for the sum of one dollar. The
seventh parcel described in the sixth item of the
will were the lands under the northerly half of
Wesley Lake. The testator provided with re-
gard thereto that if the Ocean Grove Camp
Meeting Association should within a prescribed
time dedicate to the use of the public as a public
lake or park the lands of the association under
the waters of Wesley Lake south of the center
line thereof, then his executor is to similarly
dedicate this seventh parcel. No such dedica-
tion has, however, been made, and the time fixed
by the will therefor has expired. The will pro-
vides that in the event of that contingency the
executor may within a certain time convey such
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lands to Asbury Park for the sum of one dollar.
Asbury Park has not thus far— (interrupted)

The Court: Ocean Grove, you mean?

Mr. Faulks: No. If Ocean Grove dedicated
theirs then this should be dedicated. Ocean,
Grove did not dedicate. Then the executor was
to sell the land under the northerly half of Wes-
ley Lake to Asbury Park for a dollar, if it
elected to buy the same at that price within a
certain time. It has not so elected, but such time
has not yet expired. By the sixth item the tes-
tator further provided that in case his personal
property should not be sufficient to pay his just
debts other than indebtedness secured by mort-
gage and his funeral expenses, in case the pro-
ceeds of the sale of the eighth, ninth, tenth,
eleventh and twelfth parcels of real estate de
scribed therein should not be sufficient to pay
and satisfy all mortgages, he ordered and di-
rected the deficiency in either or both cases, to
be made up from the proceeds of sale and con-
version of any of the personal or real property
bequeathed and devised in and by such time of
the will. It already appears, I think, but if not
the fact 1s, that the testator’s debts and funeral
expenses other than indebtedness secured by
mortgage, amounted to $70,151.81. As his per-
sonal property amounted to $101,640.87 there
was no such deficiency created. The mortgage
indebtedness has been satisfied out of the pro-
ceeds of sale.

The Court: You say the mortgage and gen-
eral indebtedness?

Mr. Faulks: No; I say the personal property

was more than sufficient to take care of the
funeral indebtedness and the mortgage indebted-
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ness has been taken care of out of the proceeds
of sale of real estate.

By the seventh item of his will—now we have
left the long sixth item—the testator gave to his
aforesaid trustees and to the survivors and sur-
vivor and successor of them all the real estate
owned by him in the Borough of Asbury Park,
now the City of Asbury Park, lying within the
following boundaries, namely, north by the
center of Asbury avenue, east by the center of
Main street, south by the center of Summer-
field avenue and west by the New York and
Long Branch Railroad, to have and to hold
same as trustees or trustee in trust to and for
the following uses and purposes, that is to say:
“to lease the same or any part thereof at the
time of my death, or to any other person or per-
sons in case sald lessees shall not desire to rent
the same, for any term that shall not extend be-
yond ten years after my death at a rental to
be agreed upon with the parties, or by arbitra-
tion in case of difference, as now provided in
my leases for parts of said real estate; to col-
lect all rents and after paying all taxes and
other charges against said real estate or incident
to the execution of this trust to pay out of the
net income thereof the sum of $1,500 annually
to my sister Mary Ann Dickinson, and the
residue of such net income to pay annually to
my wife, Helen M. Bradley, in both cases from
my death for and during the term of ten years
thereafter. And in further trust after the expi-
ration of ten years after my death to sell and
convey all of said last named parcel of real
estate and out of the net proceeds pay to my
said sister, Mary Ann Dickinson, the sum of
$25,000 and the residue of such net proceeds to
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pay to my said wife, Helen M. Bradley. If my
said sister shall die before the distribution of
the proceeds of sale of the last named parcel
of real estate, either before or after my death
it 1s my will and I direct that all money in this
item of my will directed to be paid to her, shall
after her death, be paid to her legal personal
representative, to be by such representative dis-
tributed as a part of the estate of my said sister
and in the same way as if she had died pos-
sessed thereof. If my said wife shall die be-
fore me or before the expiration of ten years
after my death, it is my will and I direct that
all money in this item of my will directed to
be paid to her, shall after her death be paid to
her legal personal representative, to be by such
representatives distributed as part of the estate
of my said wife and in the same way as if she
had died possessed thereof; provided, however,
that in case my said wife shall die intestate the
aforesaid Catharine Churchill shall not nor shall
any of her issue receive any part of said money
from the representative of my said wife.” Your
Honor, will observe that the testator there evi-
dently had two or three different things in mind
that he wanted to accomplish. The tract of land
described in this seventh item laid right in the
heart of Asbury Park. He evidently wanted to
secure one thing, that is that any tenant that
might be in possession of that property should
not be disturbed for ten years, and another thing
that he wanted the proceeds of the rentals re-
ceived from these tenants to be used to the ex-
tent of $1,500 for the benefit of his sister Mary
Ann Dickinson, and the remainder thereof for
the benefit of his wife, and then when the prop-
erty was sold at the expiration of the ten years
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from the date of his death his sister was to
have $25,000 and his wife the balance of the
proceeds, and in the event of either one or the
other or both of them predeceasing him, her or
their legal representative or representatives was
to take the proceeds of such sale. Now, the
fact is that these lands insofar as they have not
been sold prior to the testator’s death were*
appraised at $47,000 as of the date of his death,
and were then encumbered by mortgages aggre-
gating $12,500. The net value thereof, as ap-
praised, being $34,500. Only two of the three
blocks included within this parcel were ever oc-
cupied by tenants and they had been sold by
the testator prior to his death. None of the
property was, therefore, so occupied at the time
of his death and the only building thereon was
an old hall which had never been leased to. *
anyone. This was the hall that Mr. Bradley
maintained at his own expense and let the pub-
lic use, which from time to time was a general
meeting hall, without making any charge there-
for. There was located on this same property,
however, the Park Hall, which Mr. Bradley used
as his own office. The sister, Mary Ann Dickin-
son, for whom he thus attempted to make some
provision in this part of his will, as already ap- 39
pears, predeceased him, as did also his wife.
The complainant is not informed at present as
to whether or not Mary Ann Dickinson left a
will.

The Court: Her bequest was superseded by
the seventh codicil, was it not?

Mr. Paulks: Not this gift over of the trustees.

The Court: Wasn’t it superseded by the
seventh codicil?
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Mr. Faulks: We think that it was revoked
by the seventh codicil, yes, sir, but it may be
contended that it was not. In that case it will
be a matter of importance to know whether she
left a will and if not who her administrator is.

In the eighth item, which I will not read at
length, we have very much the same situation,
where, however, the testator made provision for
his half-brother, Foster N. Smith of the same
kind as in the seventh item he had made for
his sister, Mary Ann Dickinson. I think in all
other respects this item is substantially the
same. That i1s also land located right in the
heart of Asbury Park, and is described in such
eighth item as follows: “ North by the center
of Fifth avenue, east by the center of Main
street, south by the center of Asbury avenue and
west by the New York and Long Branch Rail-
road.” Contains the same provision for ten-
year leases and same disposition of the proceeds
except that Foster N. Smith stands in the place—
(interrupted).

The Court: There are no outstanding leases'?

Mr. Faulks: Yes, there were. The facts with
regard to that are as follows: This portion of
the testator’s property insofar as owned by him
at the time of his death was appraised at
$50,000, and was encumbered by mortgages ag-
gregating $15,000; net appraised value being
$35,000. Most of this property had been sold
by him in his lifetime, the remaining portion at
the time of his death being the block between
Asbury and First avenues and the northeast
corner of the block between Third and Fourth
avenues. The block between Asbury and First
avenues was leased as an entirety and the

40 trustee has sold this block to such tenant to a
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single tenant or to his nominee with the consent
of the tenant. The remaining part of the prop-
erty owned by the testator at the time of his
death, namely, the portion thereof between Third
and Fourth avenues, consisted entirely of vacant
property from which the estate has never re-
ceived any income. Foster N. Smith who was
provided for in part by this item by the testa-

tor’s will died on October 1, 1908. I under-

stand his son i1s in court. We do not know
whether he left a will or not or even who his
administrator is.

The Court: Is it of importance?

Mr. Faulks: Well, if it is not revoked by
the seventh codicil.

The Court: Where is the son? AVhat infor-
mation has he.

A Voice: I am the grandson.

The Court: Did your grandfather leave a
will?

A Voice: He did, yes, sir.

The Court: Have you a copy?

A Voice: I haven’t here.

Mr. Faulks: Who did he appoint as his ex-
ecutor ?

A Voice: My father and I, his son and grand-
son.

The Court: Is your father living?
A Voice: He is.

The Court: What is his name?

A Voice: Albert.

The Court: Address?

A Voice: Boonton, N. J.

The Court: And your name?
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A Voice: Albert, Jr. My address is Brook-
lyn, N. Y, 881 New York avenue, Brooklyn,
N.X,

The Court: Are you represented by counsel?

A Voice: No, sir.

The Court: You better send a copy of your
grandfather’s will to Mr. Faulks. When did
your grandfather die?

Mr. Smith: October—(interrupted).

The Court: Where? /

Mr. Smith: Boonton, New Jersey, October 1,
1908.

Mr. Faulks: By the tenth item of the will the
testator disposed of a block located in the
center of Asbury Park, but that plays no part
in the case because that property during his
lifetime was condemned and taken for the pur-
pose of a postoffice. By the twelfth item of his
will the testator gave, bequeathed and devised
unto the Ocean Grove Camp Meeting Association
of the Methodist Ifpiscopal Church, body cor-
porate, ‘‘all my right, title and interest of, in
and to all the lands at Ocean Grove in the said
Township of Neptune, lying within the following
boundaries, viz: (North by the center line of
Wesley Lake and the south line of my riparian
lands in front of Asbury Park, N. J.) east by
the Atlantic Ocean, south by Main street in
Ocean Grove and west by Main street of Asbury
Park on the road leading from Asbury Park to
Shark River Bridge; together with all my right
and interest in that part of the bridges over
said Wesley Lake which lie south of the center
line thereof. In this part of the will he only
gave the portion of the property he had in
Ocean Grove lying northerly of the Main street,
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but by a later provision be gave all of the prop-
erty that he owned in Ocean Grove to the Ocean
Grove Camp Meeting Association. By the six-
teenth item of his will, which i1s also an impor-
tant one, the testator provided as follows: “I
give and devise all the rest and residue of my
real estate whatever and wheresoever to my said
wife, Helen M. Bradley, and my said brother-in-
law, Louis C. Gillespie, as joint tenants and not
as tenants in common, and to the survivor of them
in fee. While I do not subject this residuary de-
vise to any condition or trust whatever, I feel as-
sured that the devisee will so dispose of this re-
siduary estate as to carry out my expressed
wishes in connection therewith. If my said wife
and last named brother-in-law shall die before
me I do in that event give and devise the real
estate in this item of my will, mentioned, in fee,
to such persons, other than the said Catharine
Churchill or any of her issue, as would by the
laws of this State inherit said real estate in
case my said wife had died intestate and seized
thereof, and to them in the same proportions
that they would so inherit.” Later on there was
another disposition made of this residue of the
real estate, but your Honor will notice that this
1s the first time that the testator dealt with that.-
In the sixth item he gave all his personal prop-
erty and certain real estate therein described.
Now, by this sixteenth item he for the first time
disposed specifically and by one gift, and de-
vise of all the rest and residue of his real
estate. Now, it already appears that both Mrs.
Bradley and the brother-in-law, Mr. Gillespie,
predeceased the testator. We have ascertained
that such real estate, that is residue of his real
estate not specifically described in or devised
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by his will, consisted of eighteen parcels lo-
cated in the various municipalities in Monmouth
County already mentioned. They had a total
appraised value of $80,850, were subject to mort-
gage encumbrances of $20,900, therefore, had a
net appraised value of $59,950. 1 do not be-
lieve there is any necessity of giving the de-
tails of those eighteen parcels, but will be glad
to do so if desired.

The testator, both in his will and one of his
codicils, provided that if any person or persons
sought to be benefited by his will should contest
its probate or otherwise contest the will they
should forfeit the provision made for them.
There has been no such contest of any kind.

The first codicil, being the one dated June 7,
1901, I think'is of no importance because it mere-
ly revoked the time limit which had been placed
on the sale of the beach front and sewers in
Asbury Park, they having all been sold by the
testator to Asbury Park in the former’s lifetime.

By the second codicil, dated January 12, 190G,
the testator, after referring to the fact that by
his will he had devised a certain portion of his
estate to the children of his brother-in-law,
Charles F. Walker, said as follows: “ That be-
quest I revoke as far as the interest of Helen
M. Jackson is concerned; and I hereby give to
my nephew, Samuel H. Gillespie, as trustee, the
portion of said bequest that would have been
given to said Helen M. Jackson and to pay to
her the interest thereof during her lifetime and
at her decease to divide the principal between her
surviving daughters Mrs. M. E. Rossiter, and
Mrs. Molly Abbott, or their heirs, Mrs. Helen
M. Jackson is still living and her children, both
of whom are still living are Mrs. Rossiter and
Mrs. Abbott just referred to.
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The Court: Is that codicil still in force?
Hasn’t it been superseded by the seventh?

Mr. Faulks: That i1s one of the questions in
in the case. By the second item of this same
second codicil the testator said: “1 also revoke
that bequest in my will (above mentioned) that
would apply to the late Mrs. Minnie Illman,
daughter of Louis C. Gillespie, or her heirs and
bequeath such portion as would have been given
to them, to my nephew, Samuel H. Gillespie, lor
his services as trustee to or for, Mrs. II. M.
Jackson.” By the third item of this same codicil
the testator gave to Ocean Grove all of the
lands he owned located within Ocean Grove.

By the third codicil, being the one dated Jan-
uary 11, 1907—Mr. Egner suggests that I read,
and I think i1t 1s well that I should, the third
item of the second codicil that provided as fol-
lows: “1 also hereby revoke the bequest made
in said will of one-eighth of a certain ‘portion’
to be given to the Ocean Grove Camp Meeting
Association, and I hereby devise and bequeath
to the Ocean Grove Camp Meeting Association
of the Methodist Episcopal Church, all right,
title or interest I may have in lands in Ocean
Grove bounded on the north by Wesley Lake,
on the east by the Atlantic Ocean, on the south
by Fletcher Lake, and on the west by Main
street.” Your Honor will remember that by the
sixth item Ocean Grove had a one-eighth interest
in the proceeds that he revoked.

Now, coming to the third codicil, being dated
January 11, 1907, the testator thereby confirmed
his will and “ All my former codicils, if there
be any, so far as this codicil is consistent there-
with, and do hereby appoint by nephew Samuel
H. Gillespie of Morristown, New dJersey, co-
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executor and trustee with my wife Helen M.
Bradley and my brother-in-law Louis C. Gilles-
pie.”’

The fourth codicil, being the one dated Janu-
ary 16, 1907, is identical with the second codicil,
which was January 12, 1906.

By the first paragraph of his fifth codicil,
dated June 11, 1909, the testator said: “ My
half-brother, Foster N. Smith, and my sister,
Mary Ann Dickinson, named in my said last will
and testament, having departed this life, I do
hereby revoke any and all provisions made in
their behalf and each of them.’” By the first
item of such fifth codicil he said “ In lieu there-
of, I do give and bequeath to my nephew George
Dickinson, $5,000. And I do give and bequeath
to Samuel Gillespie $5,000. to hold the same in
trust and pay the income thereof to my nephew*
William Dickinson during the time of his natur-
al life, and on his death to pay the principal and
net accumulation of interest to his issue, should
he leave any surviving. And in the event of said
William Dickinson dying without issue then to
pay said principal and any accumulation to the
surviving children of said George Dckinson, in
equal shares.” George Dickinson is still living
and resides in Newark, New dJersey. At the
present time he has a wife and one child, Grace
Lockwood, of Pennington, New dJersey, by a
former wife, and four children by his present or
second wife, their names being as follows: Wal-
ter S. R. Dickinson, George L. Dickinson, dJr.,
Harold Dickinson, Edna M. Wolff, all residing
in Newark, New Jersey. The William Dickinson
referred to in such first item of the fifth codicil
died on February 24, 1917, intestate and unmar-
ried. By the second item of such fifth codicil
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the testator provided as follows: “1 do give and
bequeath to my nephew Albert Smith, Sr., $5,000;
and to his son Albert Smith, Jr., $5,000; and to
his son, Foster Smith, $5,000; and to his son
Frank Smith, $5,000; and to his son James
Smith, $5,000.” Said Albert Smith, Sr., is living
and resides at Boonton, New Jersey. The said
Albert Smith, Jr., is still living, and according
to our information resides at 881 New York
avenue, Brooklyn, N. Y. Said Foster Smith is
still living and resides at Boonton, and the same
1s true with regard to said Frank Smith and
James Smith. By the fourth item of such fifth
codicil the testator provided as follows: “ All
the rest, residue and remainder of my estate not
devised or bequeathed by my last will and testa-
ment, or any codicil heretofore made, or this
codicil, I give, devise and bequeath to my wife,
Helen M. Bradley. And in the event of my said
wife predeceasing me, it is my will that my resid-
uary estate shall form and become a part of
the estate of my said wife, and be divided ac-
cording to the terms of her last will and testa-
ment. *1

The first four paragraphs of the sixth codicil,
said codicil being dated January 17, 1914, are
identical with the first four paragraphs of the
fifth codicil. By the last item of his sixth codicil
the testator provides as follows: “ All the rest,
residue and remainder of my estate not devised
or bequeathed by my last will and testament, or
any codicil heretofore made, or this codicil, I
give, devise and bequeath to the Home of the
Aged, No. 63 Clark avenue, Ocean Grove, New
Jersey.”

The seventh codicil, being dated May 3, 1916,
I have already referred to. By the first para-
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graph thereof the testator provides first, “1I
hereby revoke any and all legacies given and be-
queathed in any and all former wills and codicils,
and do direct that the following shall be the only

bequests distributed in my estate.” The second
item is as follows: That is, the first paragraph
of the second item is as follows: “1I do hereby

give and bequeath to each of the following per-
sons and institutions or corporations, the sum
of $5,000; Albert Smith, Sr., Albert Smith, Jr.,
James Smith, Frank Smith and Foster Smith,
being children or grand-children of my deceased
half-brother Foster Smith; my nephews and
nieces Samuel Gillespie, John Gillespie, James
Gillespie, Helen Sandford, Josephine Erskine,
Josephine Hewitt, Helen Jackson, Minnie Hues-
ton and George Dickinson; my employees Gus-
tave Meyers and William Wells; Churches at As-
bury Park, N. J., as follows; First Methodist,
Episcopalian, Reformed Dutch, Baptist, Luther-
an, Presbyterian, Ballard Memorial Church,
Catholic, Christian Scientist, Jewish Synagogue,
Zion Methodist (Colored), Mt. Pisgah Baptist
(Colored), and Episcopalian (Colored); Churches
at Bradley Beach, N. J., as follows: Methodist
St. James Episcopal and Catholic; Churches at
Avon, N. J., as follows: Methodist and Baptist;
Methodist Church at West Grove, N. J.; Metho-
dist Home for the Aged, Ocean Grove, N. J.;
Sales Non-Sectarian Home for the Aged, Asbury
Park, N. J.; Young Mens Christiap Association,
Asbury Park, N. J.; Womens Christian Temper-
ance Union, Asbury Park, N. J.; Asbury Park
Library, Asbury Park, N. J.; Society for the
Prevention of Cruelty to Animals, at Asbury
Park, N. J., if incorporated; if not, as soon after
as a society for this purpose is incorporated;
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Ann May Hospital, Spring Lake, N. J.; Long
Branch Hospital, Long Branch, N. J.; Seney
Hospital, Borough of Brooklyn, N. Y.; Old Peo-
ple’s Home (Methodist), Borough of Manhat-
tan, N. Y.; Old People’s Home (Methodist), Bor-
ough of Brooklyn, N. Y.; and Fund for Superan-
nuated Preachers, New dJersey Conference,
(Methodist).” We need not give the addresses
of those beneficiaries.

The Court: No.

Mr. Faulks: For your Honor’s information
let me state~that by the eighth codicil the lega-
cies— (interrupted)

The Court: Are any of the legatees named
in this codicil uncertain?

Mr. Faulks: Yes.

The Court: You may point those out.

Mr. Faulks: Before doing that I will just
call your attention to the fact that by the eighth
codicil the legacies of $5,000 were—

The Court: By the third paragraph of the
eighth codicil.

Mr. Faulks: The legacies given to Josephine
Hewitt, Helen Jackson and Minnie Heustonwere
increased to $15,000 each by the first paragraph
of the eighth codicil. I did not mean to state
that there was any question as to the identity
of these individual legatees whose names I have
just read, but possible question as to identity
and possible controversy from now on. In the
seventh codicil, the second paragraph of the sec-
ond item of such codicil— (interrupted)

The Court: We have that.

Mr. Faulks: I think there is some question as
to some. If you will just pardon me a moment.
As far as this paragraph is concerned, there
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may be a question of the identity, or controversy
by reason of the following facts. There are and
were at the time of the testator’s death two
Catholic churches in Asbury Park, and possibly
two Christian Scientist churches there.

The Court: How many Episcopalians and
how many Methodists'?

Mr. Faulks: There was one Methodist, First
Methodist; there was one Episcopalian; there
was one Reformed Dutch, one white Baptist, one
Lutheran, one Presbyterian and the Ballard
Memorial Church.

The Court: They are all well identified.

Mr. Faulks: Those are identified. One Jew-
ish Synagogue, one Methodist Colored, one Bap-
tist Colored and one Episcopalian Colored.

The Court: The two Christian Scientists each
to get?

Mr. Faulks: I do not think your Honor can
say until you hear more with regard to the facts.

The Court: What do you allege in your bill?

Mr. Faulks: We just say— (interrupted)

The Court: There it 1s, eh?

Mr. Faulks: That they may both get. That
1s what we want to know.

The Court: All right.

Mr. Egner: May we stipulate that the Bal-
lard Memorial Church is a Methodist church?
The Court: I would say so without further

proof.
Mr. Egner: We would like to have that in.

Mr. Faulks: Now, the two Catholic churches,
if your Honor please, that were located in As-
bury Park at the time of Mr. Bradley’s death
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were as follows: The Church of the Holy
Spirit, of which the Reverend A. Roach is the
rector, and the other one was “ Our Lady of
Mount Carmel,” of which the Reverend Anthony
Giovarini was rector.

The Court: Now, the Christian Scientists.

Mr. Faulks: One was the “ First Church of
Christ Scientist,” of Asbury Park, N. J., of which
the president is A. Bailey Hutton; the other one is
known as the ‘‘Trustee Second Church of Christ
Scientist of Asbury Park, N, J.,” of which the
trustee and head officer is Mrs. Elizabeth
Hooper. Here are the facts with regard to these
Catholic and Scientist churches insofar as they
are known to the complainant. Mr. Bradley
gave the Church of the Holy Spirit a lot on the
northwest corner of Second avenue and Bond
street, in Asbury Park on which this church was
erected and is still maintained. In addition he
sold to it some lots in the year 1909 in order to
enable 1t to move a double house which it owned
on Second avenue east of the railroad to Third
avenue west of the railroad. He never made
any regular contributions to this church, but his
records show that in 1911 he gave it a number
of wood-bottom chairs for use in the auditorium.
There are no records in the testator’s books to
indicate that the testator ever made this church
any other gift of any kind or character. He had
been in the habit of making annual contributions
to Our Lady of Mount Carmel Church for a
number of years prior to his death. These con-
tributions were extended from 1907 to 1919 and
varied in amount from $25 to $100 per annum.
As to the Christian Scientist Church, the First
Church of Christ Scientist of Asbury Park, N.
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J., was 1incorporated several years before the
seventh codicil was made. It had then erected
its church building at the northwest corner of
Third avenue and Emory street, Asbury Park,
and had regularly conducted services therein for
a number of years prior to the date of such codi-
cil and has continued to do so up to the present
time. The second of such churches, named The
Trustees of the Second Church of Christ Scien-
tist, Asbury Park, N. J., was originally organ-
ized as a separate church society during the
month of April, 1916, by certain members of the
First Church of Christ Scientist, who withdrew
from that church and organized a separate so-
ciety of their own. From the date of its organi-
zation until June 29, 1920, it was an unincor-
porated association. At first it conducted its
services in the Metropolitan Hotel on Asbury
avenue, Asbury Park, later in the State Armory
on Lake avenue and thereafter in the Public
Library at the corner of First avenue and Grand
avenue, where i1t remained until it became in-
corporated. It was incorporated as a church on
June 29, 1920, at which time it bought a house
and lot on the southeast corner of Asbury avenue
and Grand avenue, which it remodeled and has
since then used as its place of worship.

The Court: If he gave to these churches as a
class, of what period? His death or the making
of the will must be the time.

Mr. Faulks: 1 suppose he speaks of the time
of his death.

The Court: You say this last one was incor-
porated in 19207

Mr. Faulks: And he died some time in 1921.
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Mr. Backes: As to the two Catholic churches,
the Holy Spirit of Asbury Park was incorpo-
rated February 23, 1880, and Our Lady of Mount
Carmel was incorporated on the 25th of October,

1904. They are the two corporations spoken of
as the Catholic Church.

The Court: Been operating ever since? 10

Mr. Backes: Yes, sir, conducting church serv-
ices—well, there is a regular organized church
congregation.

The Court: Only one Methodist; who repre-
sents that?

Mr. Carton: The Ballard is a Methodist
church, but spoken of separately; the other is

the First Methodist.

The Court: Episcopalian but one? 20
Mr. Faulks: One white Episcopalian church.
The Court: Colored, then?

Mr. Carton: Yes, colored, mentioned in the
will; that same paragraph.

The Court: One Beformed?

Mr. Carton: One.

The Court: One Baptist?

Mr. Carton: One white.

The Court: Lutheran? 30
Mr. Carton: One.

The Court: Presbyterian?

Mr. Carton: One.

Mr. Faulks: By the third paragraph of the

second item of the said codicil testator gave leg-
acies of $1,000.

The Court: You better go back. There are

churches at Avon and others. Are they all well

identified ?
40
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Mr. Faulks: Yes, I am now coming to Brad-
ley Beach. They follow Asbury Park.

The Court: You were going over to the next
item.

Mr. Faulks: The second were churches in As-
bury Park, and I had finished, except I omitted
to state that by the seventh codicil the amount
given each of said Asbury Park churches specifi-
cally was $5,000. Now, we come to— (inter-
rupted)

The Court: Let me ask. Bradley Beach more
than one Methodist?

Mr. Faulks: No, sir. There 1s no confusion
or controversy as to the identity of the Bradley
Beach churches.

The Court: Avon none?

Mr. Faulks: The same is true with regard to
the churches at Avon.

The Court: Now, run down to your first con-
troversy in the next paragraph.

Mr. Faulks: In the fifth paragraph of the
second item of the seventh codicil there are a
number of— (interrupted)

The Court: Start your first one where there
1s any criticism.

Mr. Faulks: 1 have to explain it in this way,
which I will be very brief in. There is provi-
sion made for one Methodist church and for a
number of institutions. One of such institutions
1s named in the will as Sales Non-Sectarian Home
for the Aged, Asbury Park, New Jersey. Our
information is that the correct name of the in-
tended institution 1s Searles, etc.

The Court: Other than that it is recognized?
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Mr. Faulks: Yes; one of the institutions that
are named is Methodist Home for the Aged,
Ocean Grove, N. J. Our information is that the
correct corporate name of this institution is the
Methodist Episcopal Home for Aged of New
Jersey. I am only giving you those as regards
to which there may he any question of mis-de-
scription. Another i1s the Society for the Pre-
vention of Cruelty to Animals of Asbury Park,
N. J. The correct name of that is the Asbury
Park Society for the Prevention of Cruelty to
Animals, it being an unincorporated association.

Mr. Carton: It is incorporated. The institu-
tion described here as Ann May Hospital, Spring
Lake, New dJersey, is—its proper name is Ann
May Memorial Homeopathic Hospital, Spring
Lake, N. J. The institution named as Long
Branch Hospital, Long Branch, N. J., the proper
name 1s Monmouth Memorial Hospital Associa-
tion, Long Branch, N. J.

The Court: There is only one that answers
that description?

Mr. Faulks: There is only one. Can’t be any
question.

The Court: The one opposite the station?

Mr. Faulks: Yes. The object in pointing this
out is that sometimes they have been referred
to in the will by another name. Provision is
also made in this paragraph for the Seney Hos-
pital, in the Borough of Brooklyn, N. Y. Com-
plainant’s information is that there is no Brook-
Iyn hospital of that name, but that there was at
the time this codicil was made and at the time of
the testator’s death a hospital located there by
the name of the Methodist Episcopal Hospital in
the City of Brooklyn; moreover, that one John
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I. Seney was active in founding such hospital

some years prior to the death of the testator.
The Court: Any question as to the identity?
Mr. Faulks: We think that this Methodist

Episcopal Hospital of the City of Brooklyn is

the one that the testator meant when he spoke of

the Seney Hospital in the Borough of Brooklyn.
The Court: Who represents the hospital?
Mr. Hope: 1 do, your Honor.

The Court: Has anybody questioned the
1dentity ?

Mr. Hope: The only hospital of that nature
there, and it i1s known as the Seney Hospital
pretty largely, such as we speak of the Long
Branch Hospital and Spring Lake Hospital. Mr.
Ingraham, member of the Bar, is interested in
the hospital and is a nephew of this Seney, who
is one of the founders and namesake of his. He
can tell us that when it comes time.

The Court: You will have to furnish some
evidence.

Mr. Hope: Yes; in its turn.

Mr. Faulks: This paragraph further makes a
gift to the Old People’s Home (Methodist), Bor-
ough of Manhattan, N. Y. We understand the
proper corporate name of this institution to he
Methodist Episcopal Church Home of New York
City for the Aged and Infirm. That it is a body
corporate of the State of New York and is lo-
cated at 673 Amsterdam avenue, New York City,
N. Y.

The Court: Who represents that?

Mr. Hope: 1 do.

Mr. Faulks: Provision is here also made for
the Old People’s Home (Methodist), Borough of
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Brooklyn, N. Y. We understand that the cor-
rect corporate name of this institution is the
Brooklyn Methodist Episcopal Church Home for
the Aged, and it is located at 920 Park Place,
Brooklyn, N. Y.

Mr. Hope: We represent that. Mr. Ingraham
can tell us about that if further information is
needed.

The Court: You will have to identify them.
Apparently no contest, but you will have to
identify them. The fund for Superannuated
Preachers, that is identified?

Mr. Faulks: Yes.

Mr. Avis: 1 represent that fund, the New
Jersey Annual Conference of the Methodist
Episcopal Church. It is a fund under the con-
trol of the New Jersey Annual Conference, Inc.

The Court: Say that again, senator.

Mr. Avis: The fund for Superannuated Min-
isters is a fund under the control of the New
Jersey Annual Conference of the Methodist
Episcopal Church, which i1s an incorporated
organization.

Mr. Faulks: By the third item of the seventh
codicil the testator provides as follows: “1I
give and bequeath to my executor the sum of
$5,000 to be held in trust, and direct him to
pay the income therefrom to my nephew William
Dickinson during the term of the life of said
William Dickinson, and on his death to pay the
principal to the Society for the Prevention of
Cruelty to Animals, at Asbury Park, N. J., if
incorporated; if not, as soon after as a society
for this purpose is incorporated.”

The Court: That is another of Mr. Carton’s
clients.

40



20

30

134
Opening by Mr. Faulks.

Mr. Carton: Yes. We will make proof.

Mr. Faulks: William Dickinson here named
died February 24, 1917, intestate and unmarried.
By the fourth item of such seventh codicil the
testator provides as follows: “1I give and be-
queath to my executor the sum of $5,000 to be
held in trust, and to pay the income therefrom
to the widow of Anthony Comstock of the City
of New York, during the term of her natural
life, and on her death to pay the principal to
the Society for the Prevention of Crime in the
City of New York.” Here we understand there
i1s a controversy. The widow of Anthony Com-
stock predeceased the testator. We understand
that two societies which claim the benefit of the
residuary interest under this clause of the
seventh codicil, one of them being the Society
for the Prevention of Crime in the City of New
York, being a New York corporation located
at 50 Union Square, New York City. The codi-
cil itself uses the words Society for the Pre-
vention of Crime in the City of New York. The
other 1s The New York Society for the Sup-
pression of Vice.

The Court: Is that Comstock’s the last one?

Mr. Faulks: Yes, which is also a corporation
of the State of New York and is located at 215
W. 22nd street, New York City. So far as the
facts and circumstances bearing on this con-
troversy are known to the complainant they are
as follows: Anthony Comstock was a vice cru-
sader. During his life he featured innumerable
vice raids in New York City and caused im-
moral and indecent literature to be suppressed.
In connection with his work he established and
maintained in the City of New York a corpora-

40 tion known as “ New York Society for the Sup-
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pression of Vice,” which i1s one of the claimants
of the above legaey. Mr. Bradley was a friend—
personal friend of Anthony Comstock, and for
many years prior to the latter’s death, had been
in the habit of making money contributions to
the last named corporation, being the one which
Mr. Comstock had organized and maintained,
As a token of his warm friendship for Mr. Com-
stock, Mr. Bradley dedicated one of the streets
in Asbury Park in his name. The complainant
does not know whether the testator had any ac-
quaintance with Mr. Comstock’s widow or not,
but believes the bequest to the widow was made
solely by reason of testator’s warm personal
friendship for her deceased husband, and as evi-
dence of his esteem for the character of the work
in which the latter was engaged during the
greater part of his life. The Society for the Pre-
vention of Crime in the City of New York, the
other claimant of the legacy, was organized
many years prior to the death of the testator,
and although engaged in the same or similar
work as was that of the Society for the Sup-
pression of Vice which Mr. Comstock formed
and helped to maintain, it was an independent
corporation and there is no evidence that either
Mr. Comstock or the testator was ever in any-
wise associated with it, nor is there any evidence
that such corporation ever enjoyed the confidence
and the pecuniary support of the testator.

The Court: That one meets the description?
Mr. Faulks: That one meets the description.

Mr. Koestler: I represent in connection with
Mr. Marcus, counselor of the New York Bar, the

Society for the Prevention of Crime, who filed
an answer.

iQ
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The Court: Who represents the Comstocks?

Mr. Voorhees: 1 represent the New York So-
ciety for the Suppression of Vice.

Mr. Koestler: The only objection I have lo
the statement that Mr. Faulks made is with ref-
erence to the contributions. I understand they
were partially by check. If they were by check
we ought to see the checks to get an idea of the
manner in which they were written.

The Court: Here is a legatee which answers
the exact description. Can I take evidence?

Mr. Koestler: 1 do not think so. I just made
the remark so that I would not stand mute and
have this admitted as evidence in the case.

Mr. Faulks: By the fifth item of such seventh
codicil the testator gave and bequeathed to the
persons within named sums of $500 each. We
have for consideration under this item the fol-
lowing facts: Sylvester Smith, one of the lega-
tees there named, died in the testator’s lifetime
and this provision here made for his benefit is
expressly revoked by the sixth item of the eighth
codicil.

The Court: Was he related?

Mr. Faulks: Judge Mills tells me he was not
related. 1 also call attention to the fact that
Andrew Eckel died May 25, 1924, and we have
no information with regard to him.

The Court: Are either of the Eckel legacies
attacked ?

Mr. Faulks: No, sir. Simply the fact that
the suit ought to be revived.

The Court: You can apply to the Prerogative
Court for administrator.

Mr. Faulks: One of the beneficiaries here
named 1s John Smith.
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The Court: They will stand, will they, the
Eckel legacies stand?
Mr. Faulks: Yes, sir.

The Court: Or are they contested?

Mr. Faulks: No; no contest.

The Court: What was the previous Eckel
legacy ?

Mr. Faulks: This is the first time he is men-
tioned. It is the first time he is mentioned in
the testator’s codicil. I referred to him earlier
in reference to the same situation.

The Court: This is the only legacy?

Mr. Faulks: This i1s the only legacy.

The Court: You need not take any action
as to him unless they come in because that
money may be paid into our court.

Mr. Faulks: There is a beneficiary here by
the name of John Smith. The complainant is
informed that Mr. Bradley had for many years
In his empoy a man by the name of John
Schmidtt. He 1is still living and resides at
Creedmoor, Long Island, New York. The com-
plainant believes that was this individual that
Mr. Bradley here sought to benefit.

The Court: Is John Schmidtt made a party?

Mr. Faulks: He is a party defendant but has
not answered.

The Court: John Schmidtt?

Mr. Faulks: He was made a party as John
Schmidtt. John Raymond herein named died
subsequent to the death of the testator and Ed-
ward Raymond of No. 30 Franklin street, New-
ark, N. J., 1s the executor of his will.

The Court: The money bequest to eight under
the fifth paragraph, are they all employees?
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You say Schmidtt was. You have identified
Schmidtt as a former employee, were they all
employees ?

Mr. Faulks: Mr. Barker and Judge Mills both
tell me that all or practically all of them were
in Mr. Bradley’s employ either at Asbury Park
or in connection with his brush business in New
York. Homer Clayton is named here as bene-
ficiary. Mr. Bradley for a long period of time
had in his employ a man by the name of Holmes
C. Clayton, who we believe was the intended
beneficiary. He died subsequent to the testator,
and Ira C. Clayton of 610 Sewall avenue, Asbury
Park, N. J., is the executor of his will.

The Court: Has he answered?

Mr. Faulks: No answer.

Mr. Carton: I would like to be permitted to
say on behalf of Mr. Holmes C. Clayton that
his father was known as Homer Clayton.

Mr. Faulks: Edward Howland is also here
named as a beneficiary.

Mr. Newman: If your Honor please, in refer-
ence to Howland, that is afterwards revoked in
the seventh item of the eighth, saying Mr. How-
land is now dead. As a matter of fact Mr.
Howland is now alive.

Mr. Faulks: The fact is as counsel has just
stated.

The Court: Can I revive because he is alive?

Mr. Faulks: You do not have to revive. Re-
voked under misapprehension.

The Court: Revocation under mistake, can I
revive ?

Mr. Mills: It was not a revocation.

Mr. Faulks: By the sixth item of the seventh
codicil the testator provided, “ Sixth: I give and
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bequeath to the widow of George Truax, who
formerly resided at Asbury Park, N. J., and
now lives several miles west of Asbury Park,
the sum of $500.” By the seventh item of the
eighth codicil the testaor says, “ Seventh: The
widow of George Truax, named in the sixth
clause of the aforesaid codicil, is now the super-
intendent of the poor farm near Asbury Park,
N. J.” We are informed, your Honor, that the
benefit of this legacy is claimed by the widow
of one George Truax and also by the widow of
one Charles Truax, and that the facts bearing on
the question of the person who is entitled to this
legacy are as follows: For many years prior
to the death of the testaor said widow of Charles
Truax was superintendent of a poor farm located
at Green Grove, N. J., which 1s about three and
a half miles west of Asbury Park, on a road
leading from Asbury Park to Wayside in Ocean
Township; the testator was in the habit of occa-
sionally stopping to visit Mrs. Charles Truax
when he was in the vicinity of this poor farm.
As far as known however, he never made her
any money contributions or gave her presents of
any other kind in his lifetime, or made any such
contributions or gifts to the poor house farm.

Mr. Newman: 1 represent Mrs. Susan A.
Truax of the poor farm.

The Court: Widow of whom?

Mr. Newman: Widow of Charles. We wish
to take exception to the statement that no pres-
ents have been made.

The Court: Is George’s widow represented?
Mr. Newman: I do not know.

Mr. Faulks: No answer was filed. Counsel
is correct. I find I was incorrect to this ex-
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tent. The complainant is informed that three
or four years before— (interrupted)

The Court: Counsel may produce his testi-
mony.

Mr. Faulks: Shall I say nothing further with
regard to it?

The Court: By way of correction?

Mr. Faulks: Yes; by way of correction, I
should say this, that we are informed that three
or four years before the testator’s death he
bought a horse-drawn stage at public auction and
gave it to Mrs. Charles Truax for use on her
poor farm. There is testimony with regard to
Mr. Bradley’s visits to the poor farm, but I do
not think I need bring that out.

The Court: No more corrections?

Mr. Faulks: No.

Recess.

Mr. Gildea: I move for leave to file an an-
swer on behalf of Josephine Hewitt, Helen Jack-
son and Minnie Hueston.

The Court: A number of defendants against
whom decrees have been taken have applied for
leave to put in formal answers. 1 wish you
would draw one comprehensive order, vacating
against them.

Mr. Faulks: 1 suppose we ought to be given
copies of those answers so that we will know
who they are.

The Court: Yes.

Mr. Faulks: The other claimant to the bene-
fit of the legacy of $500 left to the widow of
George Truax is a woman who in 1870 married
a Mr. George Truax and thereafter lived with
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him in and near Asbury Park, from 1874 to 1891,
when he, George Truax died, on July 12, 1891;
thereafter and on or about May 30, 1895, she re-
married a man by the name of Coward, living at
Long Branch, since which time she has been
known as Mrs. Coward. Her second husband,
Mr. Coward, a number of years ago died and
after his death his widow became, and ever since
then has been, an inmate of the Searles Memorial
Non-Sectarian Seashore Home for the Aged.
She was never the superintendent of any poor
farm or had any connection with any poor farm
near Asbury Park so far as the complainant has
been able to ascertain. The testator may, how-
ever, have known her slightly because her hus-
band—her first husband, George Truax, was
employed by him as a laborer, some forty years
ago, but such acquaintance, if any, was a slight
one.

By the seventh item of the seventh codicil the
testator gave and bequeathed to George Morrow,
colored, former employee, the sum of $300.
George Morrow predeceased the testator, so that
the legacy bequeathed to him by this item lapsed.

(Further remarks by Mr. Faulks.)

Mr. Morgan: 1 think it is wholly a matter of
formal proof.

The Court: Who do you represent?

Mr. Morgan: Ann May Hospital at Spring
Lake, Searles Memorial Home, Presbyterian
Church and Scientist Church—Second Scientist
Church, I have witnesses here to prove the ex-
istence of those corporations.

Mr. Faulks: I think there is no question
raised, except possibly with reference—

20
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Bertha S. Conover, direct.

The Court: There is no question raised as
to your statement—as to the statement made by
you of the associated circumstances. That being
so why need there be any proof?

Mr. Faulks: I don’t know except Mr. Mor-
gan, as representing the Second Scientist Church
of Asbury Park may possibly raise some question
with regard to my statements or may want to
amplify them. There would not seem to be nec-
essity for doing anything with regard to the
other clients that he represents—possibly to
show that the Searles Memorial Home is the one
that the testator referred to as Sales.

Mr. Morgan: 1 offer a certified copy of the
original certificate of incorporation of the Sea
Shore Non-Sectarian Home and a certified copy
of the certificate showing the name to be Searles
Non-Sectarian Home of Asbury Park, N. J.

Papers marked Exhibit D. 1 and D. 2.

BERTHA S. CONOVER, sworn for defendant.
Direct examination by Mr. Morgan.

Q Mrs. Conover, are you a member of the
Board of Trustees of the Searles Non-Sectarian
Home of Asbury Park, N. J.? A 1 am.

Q And has that corporation been in existence
since the time of its incorporation? A Since

1907.
Q And is the corporation still in existence? A

Yes, sir.
Q Where is the principal place of business of

the corporation? A At 604 Seventh avenue,
Asbury Park, N. J.
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The Court: What is it?

The Witness: It 1s a home for aged
women.

Mr. Morgan: I understand that Court
does not care to have any testimony concern-
ing the Presbyterian Church.

Mr. Faulks: I do not know of the need of
any.

Mr. Morgan: I have a witness here for
that purpose if the Court would like to hear
it, as to the existence of the corporation.

HARRY W. SMOCK, sworn for defendant.
Direct examination by Mr. Morgan.

Mr. Morgan: 1 offer certified copy of the
certificate of incorporation of the trustees
of the First Presbyterian Church of Asbury
Park, N. J., and ask that it be marked.

Paper marked Exhibit D. 3.

Q Mr. Smock, are you a member of the
Board of Trustees of the Presbyterian Church of
Asbury Park? A 1 am.

Q Has that church been in existence since its
incorporation? A It has.

Q Is it still in existence? A It is.

Q Is it the only Presbyterian Church in As-
bury Park? A The only one.

Q What do you call it? A First Presby-
terian.

Q Where is the principal place of business or

church? A Second avenue and Grand, Asbury
Park.
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Q And it has been in existence as a church
how long—how long have they conducted a
church in Asbury Park? A 1 could not tell the
number of years. I have been connected with it
over thirty years.

ELIZABETH HOOPER, sworn for defendant.
Direct examination by Mr. Morgan.

Mr. Morgan: 1 offer certified copy of the
certificate of incorporation of the trustees
of the Second Church of Christ Scientist of
Asbury Park, N. J., dated June 9, 1920.

Paper marked Exhibit D. 4.

Q Mrs. Hooper, are you a member of the
Board of Trustees of the Second Church of
Christ Scientist of Asbury Park, N. J.? A 1
am.

Q And when was the Second Church of
Christ Scientist formed? A 1916.

Q It was not an incorporated society at that
time? A No; we were incorporated later.

Q You were incorporated on June 9, 19207 A
Yes, sir.

Q Has the Second Church of Christ Scientist
been in existence since 1916 continuously? A
Continuously, two services on Sunday and one
on Wednesday. Never omitted one service.

Q And it is still in existence? A In exist-
ence; yes, SIr.

Q Where is the principal place of business or
place of worship? A 710 Grand avenue, cor-
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ner of Asbury and Grand avenues, Asbury Park,
N. J.

Q It i1s the only Second Scientist Church in
Asbury Park? A Yes, sir; the only one.

By the Court.

Q When did it come into existence as an or-
ganization? A 1916.

Q When in 19167 A I do not just re-
member. I haven’t got the date with me. Let
me see; perhaps I have. May I look? No, I
did not put the date down.

Q However, it was in 19167 A In 1916;
yes, Sir.

Mr. Morgan: I expected Dr. Morgan here
of the Ann May Hospital, but there is no
question I can offer a certified copy of the
certificate. I think the Court will take
judicial notice of it.

I offer a certified copy of the incorpora-
tion of the Asbury Park Hospital.

The Court: What is the title of the cor-
poration?

Mr. Morgan: The name has Dbeen
changed. The certificate of incorporation is
Free Dispensary for medical and surgical
relief of the deserving poor, and the cer-
tificate showing that name has been changed
to the “ Asbury Park Hospital.”

The Court: When was that change made?

Mr. Morgan: March 7, 1913.

The Court: Where is the hospital lo-
cated?

Mr. Morgan: Comstock and Asbury ave-
nues.

The Court: On Asbury avenue?
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Mr. Morgan: Yes, the only one.

Papers marked Exhibits D. 5 and D. 6.

Mr. Hope: Mr. Ingraham is here, of the
New York Bar, and can prove the organiza-
tion of the Methodist Episcopal Hospital ol:
the City of Brooklyn, which has been named
in some portions of the will as the Seney
Hospital, and he can explain about that. He
1s the namesake of the founder and familiar
with the enterprise from its inception.

GEORGE INGRAM, sworn for defendant.
Direct examination by Mr. Hope.

Q You are a member of the Bar of the State
of New York? A I am.

Q Practicing many years? A Yes, sir.

Q Will you please state to the Court the tacts
in relation to this hospital which you represent
in New York City in Brooklyn? A The hos-
pital was organized by Chapter 404 of the Laws
of 1881 of the State of New York. The title
given to it in the charter, or in the special act is
the Methodist Episcopal Hospital in the City of
Brooklyn. The first incorporator was George 1
Seney, who was also the first manager, both
the incorporators and managers being named in
the original act. My father, William M. Ingram
was also one of the incorporators. He and I
have been the attorneys for the hospital, one or
the other of us, from its start. I went to my
fathers’ office about 1883 and stayed there until
he died, that was in 1908, but from the time I
went to the office I have done most all the work
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—Ilegal work—of the hospital. We are referred
to in Brooklyn, have been, as the Seney Hos-
pital.

Q Commonly known by that name? A Yes,
Sir.

Q What is the title now? A It i1s still the
Methodist Episcopal Hospital in the City of
Brooklyn.

Q Is there any Seney Hospital in Brooklyn?
A No, sir; nowhere else, either.

Q Anyone that is referred to or ever been
referred to, to your knowledge, as the Seney
Hospital? A No, sir.

Q Have there been legacies or gifts made to
this hospital by the name of the Seney Hospital?
A Yes, sir.

Mr. Hope: 1 offer the laws in regard to
it.

EDWARD A. INGRAM, sworn for defendant.
Direct examination by Mr. Hope.

Q You are a member of the Bar of New York
State? A I am.

Q And have you charge of the affairs of
what is known as the Brooklyn Methodist Epis-
copal Church Home or not—what is your relation
to 1t? A Strictly, no, but I am a brother of the
counsel and son of the previous counsel of the
Home. My father, Henry C. Ingram, was the
attorney who drew up the papers of incorpo-
ration, and my mother from the very beginning
and at present, has been and is the recording
secretary of the home. I have from my earliest
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Edward A. Ingram, direct.

recollection been frequent visitor on all sorts of
occasions. I know there is no Home in the
Borough of Brooklyn or old City of Brooklyn,
Methodist Home for the Aged, other than this
one.

Q In the will the Old People’s Home (Metho-
dist) in the Borough of Brooklyn, is that the one
you identify as your institution? A I do. 1
thought that was in the codicil. The will mentions,
gives its corporate name as we have it except, I
think, the word “ aged” is left off. I wish to
identify the institution mentioned in the codicil
as the same one mentioned in the will.

Q Is it or not a legal corporation and legally
organized and operating accordingly as a hos-
pital? A It is.

Q In the City of Brooklyn? A 1In the
Borough of Brooklyn, City of New York, and it
has frequently received legacies under language
of the same nature, not giving its corporate name
but calling it the Methodist Home for the Aged
in the City of Brooklyn.

Mr. Faulks: How long has it been in
operation?

The Witness: Since before 1890. It think
A was incorporated in 1887.

Mr. Hope: Mr. Kelly, who 1s the New
York counsel, will make proof with refer-
ence to the home in New York and will be
here later.

The Court: Which home?

Mr. Hope: The Methodist Episcopal Home
in the City of New York, Borough of Man-
hattan. As to the location of that hos-

pital— (interrupted)
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The Witness: The wills do not attempt
to locate it anywhere.

Mr. Faulks: Old People’s Home, Metho-
dist, Borough of Manhattan, New York.
Now, then,foliowing that is the Old People’s
Home, Borough of Brooklyn. That has been
testified to. The Manhattan one has not.

Mr. Hope: Can we locate that Home in
Brooklyn ?

The Witness: It is located on the cor-
ner of Prospect Place and New York ave-
nue.

The Court: You have no proof as to the
one in the Borough of Manhattan?

Mr. Hope: We expect Mr. Kelly here
probably between three and three-thirty. He
telephoned and said he would be here.

Mr. Koestler: 1 desire to offer exempli-
fied copy of the certificate of incorporation
of the Society for the Prevention of Crime
of New York and I would like to call Mr.
Marcus to show its location and that it 1is
actually functioning.

SAMUEL MARCUS, sworn for defendant.
Direct examination by Mr. Koestler.

Copy of certificate of incorporation
marked Exhibit D. 8.

Q You are a member of the New York Bar?
A Yes, sir.

Q Member of what firm? A Morse, Marcus
and Wells.
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Samuel Marcus, direct.

Q The Society for the Prevention of Crime
was incorporated in 18787 A It was.

Q And was Mr. Frank Morse connected with
the Society from the inception? A He was.

Q Where is the office of the Society for the
Prevention of Crime? A 50 Union Square,
Borough of Manhattan, New York City.

Q And has it been operated in New York City
from the time of its incorporation to the present
time? A It has.

Q Still actually functioning? A It is.

Q What is the nature of its work? A Its
principal work is an attempt to secure the en-
forcement of all laws, particularly those relating
to gambling, prostitution and indecent literature;
to aid those who cannot procure the enforcement
of law so far as it affects them individually to
obtain such relief. That covers it.

Q Do you know whether Mr. Bradley knew of
your institution? Do you know whether he did?
A He had no connection with our institution,
but was very well acquainted—intimately so—
with Reverend S. Edward Young, who was presi-
dent—is now the president—was the honorary
vice-president and director.

Q How long has he held those offices? A
Dr. Young became a member of the society
about 1909. He was honorary vice-president
from 1912 to 1920; became president on Novem-
ber 9, 1920.

Q Has he always been actively interested—
actively engaged in prosecuting the purposes
of the association? A Yes, sir. Dr. Young
was here this morning. He left about eleven
o’clock. He had to officiate at a funeral. We
did want to bring out from him his acquaintance

with Mr. Bradley.
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Cross examination by Mr. Voorhees.

Q Mr. Marcus, have you brought with you the
records of membership of your society? A 1
have with me the minutes of the society for the
last twenty years. They probably contain the
records.

Q Have you a record of members of the so-
ciety with you? A 1 think I have.

Q Will you produce it? A I think I can
name them a good deal quicker than finding the
record.

Q State whether or not Mr. Bradley was a
contributing or other member of your society?
A He was not.

Q State whether or not he made any contribu-
tions of any kind or character of any kind.

The Court: He said he did not.

Q State whether or not Mr. Bradley during
his lifetime at any time made any kind or

character of a contribution to your society? A
He did not.

JOHN SUMNER, sworn for defendant.
Direct examination by Mr. Voorhees.

Q State your full name, age and occupation.
A John S. Sumner, secretary of the New York
Society for the Suppression of Vice, offices 215
W. 22nd street, New York City, Manhattan
Borough.

Q How long have you been secretary of the

New York Society for the Suppression of Vice?
A Eight years.
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John Sumner, direct.

Q By whom was that society organized, if
you know? A It was organized through the
efforts.of Anthony Comstock by about fifteen
business men of New York City in 1873.

Q Anthony Comstock is dead? A He is.

Q When did he die? A 1915.

Q You knew him in his lifetime? A 1 did.

Q Were you actively associated with him in
the prosecution of that organization? A For
two years.

Q Did you know Mr. James A. Bradley in
his lifetime? A 1 did not know him personally.

Q Have you a record of the contributing and
other members of your society? A Yes, sir; I
have the record here.

Q Going back to what time, Mr. Sumner? A
Well, going back to 1881.

Q Are you able to state from the record
whether or not Mr. James A. Bradley was a
contributor to your organization at any time
from the year 1873 down to the date of Mr. Brad-
ley’s death in 19217

Mr. Koestler: 1 object on the ground
that i1t 1s irrelevant, immaterial and incom-
petent.

The Court: Objection overruled.

Q Yes or no? A He was.

Q Turn to your earliest record of any con-
tribution made by Mr. Bradley to your organiza-
tion. A Well, the earliest contribution I find
was in 1881.

Q And for what amount? A James A.
Bradley, ten dollars; Mrs. James A. Bradley, ten

dollars.
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Q What next, if any? A 1882. James A.
Bradley, ten dollars; Mrs. James A. Bradley,
ten dollars.

Q Proceed ? A 1883 the same, 1884 the
same, 1885, James A. Bradley, fifty dollars;
1887, James A. Bradley, one hundred dollars;
1888, one hundred dollars; 1889, one hundred
dollars; 1890 one hundred dollars; 1891, one
hundred dollars ; 1892, one hundred dollars ; 1893,
one hundred dollars; 1894, one hundred dollars;
1897, one hundred dollars; 1900, one hundred dol-
lars; 1902, twenty-five dollars; 1904, one hundred
dollars ; 1906, Mrs. Helen M. Bradley, one hun-
dred dollars; 1907, James A. Bradley and TTelon
M. Bradley, one hundred dollars; 1909, James A.
Bradley, one hundred dollars; 1910, James A.
Bradley, one hundred dollars; 1911, James A.
Bradley, one hundred dollars; 1912, one hundred
dollars; 1912, Bradley & Smith, one hundred dol-
lars; 1912, Mrs. Helen M. Bradley, fifty dol-
lars; 1913, Mrs. Helen M. Bradley, one hundred
dollars; James Bradley, one hundred and twenty-
five dollars; 1914, Mrs. Helen M. Bradley, fifty
dollars; James A. Bradley, one hundred dollars;
1915, James A. Bradley, one hundred dollars;
Mrs. Helen M. Bradley, fifty dollars; Bradley &
Smith, twenty dollars; 1916, James A. Bradley,
one hundred dollars; Bradley & Smith, twenty
dollars in memory of Helen M. Bradley, fifty
dollars. That is the latest.

Q Who were Bradley & Smith?

The Court: We have that.
Q Mr. Sumner, state how these contributions

were made; that is to say, were they made as
voluntary contributions by Mr. Bradley or other-
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wise? A Why, they were voluntary contribu-
tions. Of course, they were solicited by Mr.
Comstock at times and by people employed by
the society for that purpose in later years, from
1913 to 1916.

Q I beg pardon? A From 1913 to 1916
there was a special man employed for that pur-
pose, securing the contributions.

Q What is the name of your society? A
The New York Society for the Suppression of
Vice.

Q State whether or not Mr. Bradley at any
time became a member of your society? A Mr.
Bradley was elected a life member of the society
in 1915.

Q And did he continue to be a life member in
good standing up to the time of his death? A
Yes, sir.

Q Did he know of it? A He was notified of
his election and that is all there is to it, simply
election and notification.

Q Did that class of membership entail any
further contributions or the payment of any
other moneys to the organization? A No; that
did not require any further contributions to con-
tinue the standing.

Q State whether or not you knew of a close
relationship existing between James A. Bradley,
now deceased, and Mr. Anthony Comstock, dur-
ing the lifetime of those men?

Mr. Koestler: I object on the ground
that it 1s probably hearsay and also that it
1s irrelevant, incompetent and immaterial.

The Court: Probably hearsay because he
says he did not know Mr. Bradley.
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Q State whether or not you know or knew of
a close relationship? A Only through hearsay;
yes, sir—through conversation with Mr. Corn-
stock only.

Q State whether or not of your own knowl-
edge you knew that Mr. Bradley was interested
in the welfare of the organization that you repre-
sent ?

The Court: The money showed it.

The Witness: From the fact of his con-
tributions.

Q Well, in any other way, Mr. Sumner, aside
from the contributions?

The Court: He said he did not know him.

The Witness: Through his friendship
with Mr. Comstock and Mrs. Comstock.

Mr. Voorhees: 1 have not here a certified
copy of the charter. I presume it may be
admitted though.

The Witness: 1 have a printed copy here
if you want to put it in.

Mr. Koestler: We have no objection.
Cross examination by Mr. Koestler.

Q Mr. Bradley was elected a life member in
19157 A Yes, sir.

Q He gave nothing in 19167 A Yes, he did.

Q He did? Did he give any in 19177 A He
did not.

Q And had he given from 1916 to the date of
his death? A No.
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Minnie Ireland, direct.

The Court: The argument will be, of
course, that he gave by will.

Q When the previous gifts were made to the
society were they by cash or check? A 1 don’t
know.

Re-direct examination.

Q I take it that the life members are not re-
quired to give, Mr. Sumner? A No.

The Court: When they are not members
they are not required to give.

The Witness: Voluntary.

Mr. Brinley: I would like to identify the
Long Branch Hospital as the Monmouth
Hospital.

MINNIE IRELAND, sworn for defendant.
Direct examination by Mr. Brinley.

Q What position do you occupy in the hos-
pital at Long Branch? A Supervising nurse.

Q How long have you been there? A About
eighteen years.

Q And what is the corporate name of the
Institution that you now serve in? A Mon-
mouth Memorial Hospital Association.

Q How long have you lived in Long Branch?
A All my life.

Q What 1s the hospital known as? A Mon-
mouth Memorial Hospital.

Q What do the people commnoly call it, Long
Branch Hospital, isn’t it? A Yes; both.
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Q Was it incorporated in the first instance as
the Long Branch Hospital? A It was; yes, sir.

SUSAN TRUAX, sworn for defendant.
Direct examination by Mr. Newman.

Q Mrs. Trnax, you are the widow of Charles
Truax? A Yes, sir.

Q When did he die? A In the year 1898.

Q What 1is your present occupation? A
Matron of the home.

Q What home is that? A It is my own
home, but I board indigent and private people.

Q Is it commonly known as the poor farm?
A Yes, sir.

Q Of Asbury Park? A Yes, sir.

Q Were you acquainted with Mr. James A.
Bradley? A Well, not personally; only acci-
dentally.

Q During his lifetime did he ever contribute
to the aid of you or your farm? A Yes, sir.

Q What did he give? A He gave me a
number of chairs for my home.

Q Anything else? A And he gave me a
stage.

Q Did he ever make any inquiries or any in-
spection of your premises? A Yes, sir; he went
all over it and wanted to give me—contribute
horses and carriages, but I had them of my own
and so he did not do it.

Q Where 1s this farm located? A About
four miles west of Asbury Park.

Q And you are now superintendent of that
farm? A Yes, sir.
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Q You were superintendent of that farm in
May, 19167 A Yes, sir.

Q And ever since? A Ever since. I own
the farm and it is my home.

Q What was your husband’s name? A
Charles,

Q Was he ever known as George? A Never.

Q Is he the only husband you ever had? A
Yes, sir.

Q No George? A No.

Q Do you know a George? A Yes, sir; I
knew a George; that was a cousin of his and his
wife was a school teacher.

Q Where does George live? A He lived in
Asbury Park.

Q His wife was school teacher after she be*
came Mrs.'George? A Yes, sir; for a short
time; and then at his death she married again.

Q Well, at any time did she have a poor
farm? A No, sir.

Q Near Asbury Park? A Never had—
didn’t live on a farm.

Q Did you ever reside in Asbury Park? A
A short time.

Q All the rest of the time on the farm? That
1s all.

GEORGE W. ROGERS, sworn for defendant.

Direct examination by Mr. Newman.

Q You were an employee of Mr. James A.

Bradley? A Yes, sir.
Q How long? A Oh, about fifteen years.

Q Do you know of any interest of Mr. Brad-
ley in Mrs. Truax in the poor farm? A Yes,
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sir; he had an interest there—he was interested
in the place in the farm.

Q Did you ever take him out there? A
Yes, sir.

Q How many times, do you recall? A AVell,
I know of once. I think more times, but I do not
remember. I took him out there.

Q Did you ever take any presents out there
to Mrs. Truax from Mr. Bradley? A Yes, sir.

Q What was it? A Why, he bought a stage
at a sale—or I did for him—and we had it
around for a day or two and he said, “ You go
up and ask Mrs. Truax if she could use that
stage,T so I drove up there and asked her; and
she says yes, she could use it, to carry—she car-
ried the school children to school—and I went
back and reported to Mr. Bradley, and he says,
“Have a man hook it up and take it up there,
and you go up there and present it to her,” and
I followed the man up there and I did.

Q Where is the poor farm? A Jt is just
about two and a half or three miles out of As-
bury Park, west.

Q West of Asbury Park? A Yes, sir.

Q Do you know of any other present from
Mr. Bradley to Mrs. Truax? A No; I don’t
know of any other.

Q Did you know of any relation between Mr.
Bradley and Mr. George Truax? A No.

Mr. Newman: I would like to produce
Mr. Howdand who is named as legatee and
then the bequest was revoked in the sixth
item of the eighth codicil. “ As Sylvester
Smith and Edward Howland named in the
fifth clause of the aforesaid codicil are now
deceased, I make null and void the legacies
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given to them by the aforesaid codicil.” We
think the revocation 1s void and we would
like to produce Mr. Howland. Mr. Howland
was here this morning, but. he is not here
now.

The Court: The one I am concerned in is
dead. Does the bill allege he i1s alive?

Mr. Faulks: Yes, sir; it does.

Mr. Carton: I wish to offer in evidence
certified copy of the incorporation of the
Asbury Park Society for the Prevention of
Cruelty to Animals, dated November 1, 1923,
and filed on that date.

Paper marked Exhibit D. 9.

ELIZABETH WILCOX, sworn for defendant
Direct examination by Mr. Carton.

Q Are you an officer in the Asbury Park So-
ciety for the Prevention of Cruelty to Animals?
A T am.

Q How long have you been connected with it?
A Seventeen years.

Q Is the correct legal title that as indicated
in this certificate to be, the Asbury Park Society
for the Prevention of Cruelty to Animals? A
It 1s.

Q Is it known sometimes as the Society for
the Prevention of Cruelty of Animals of Asbury
Park? A Yes, sir.

Q Known both ways? A Yes, sir.

Q How long has it been functioning? A

Since 1904.
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Q Have you been connected with it since
then? A Yes, sir; I have.

Q What do they do? A We try to prevent
cruelty in every way that we can. Mr. Bradley
was very much interested and contributed almost
every year. The last years of his life he gave us
fifty dollars a year.

Mr. Carton: I had not thought it neces-
sary in connection with these churches to
prove their existence. 1 represent a num-
ber of them. There has been some proof—
they have been admitted in the bill. There
1s no dispute in connection with them. 1
represent the First Methodist Church of
Bradley Beach and First Methodist of As-
bury, Lutheran Church—

The Court: The executor raises no ques-
tion.

Mr. Backes: We have the same thing
with reference to two Catholic churches that
we are here representing ready to make
formal proof.

The Court: You admit there were two
Catholic churches in Asbury Park at the
time of the execution of this will?

Mr. Faulks: Yes, sir.

The Court: And were functioning at that
time ?

Mr. Backes: Yes.

Mr. Koestler: May I have leave to re-
serve the right to produce Dr. Young who
will testify as to his relationship with the
testator, and also I think it might be of
some information to the Court if the execu-
tors produced some or all of the checks
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within the last few years before Mr. Brad-
ley’s death of his contributions to the
Society for the Suppression of Vice.

Mr. Faulks: It is quite doubtful if we
could find them.

The Court: I think the evidence should
be here. You had your methods and you
haven’t availed yourself of it. Dr. Young
should have remained here. Was he sub-
poenaed?

Mr. Koestler: No.

The Court: Counsel for the executors ad-
mit that the bequest to the Old People’s
Home (Methodist), Borough of Manhattan,
New York, was intended for “ Methodist
Episcopal Church Home of New York City
for the Aged and Infirm,” body corporate of
the State of New York, having its prin-
cipal office and place of business as at 673
Amsterdam avenue, New York City, N. Y. I
will ask counsel to submit briefs and then I
will fix a day for argument, if I want to
hear you.
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Complainant*s Exhibits.
Complainant’s Exhibits (not printed).

C. 1. Certified copy of testator’s will and
codicils and proceedings for the probate thereof.

C. 2. Renunciation of Charles Wesley Ers-
kine, as executor under such will and codicils.

C. 3. Certified copy of the last will and testa-
ment of Helen M. Bradley, deceased, and pro-
ceedings for the probate thereof.

C. 4. Copy of the Federal estate tax return
filed by the executor for the purpose of determin-
ing the Federal estate taxes payable by the tes-
tator’s estate.

C. 5. Appraisal of the real estate owned by
the testator as of the date of his death, made by
Frank Appleby and Albert Robbins, the ap-
praisers appointed for such purpose.

C. 6. Map showing the various parcels of
real estate in Monmouth County, New dJersey,
owned by the testator at the time of his death.

C. 7. Contract for the sale by the executor of
Mr. Bradley’s estate to the City of Asbury
Park of the lands lying principally under the
waters of Sunset Lake and Deal Lake, for the
consideration of $1, subject to the approval of
the Court.

By Mr. Faulks.

It appears from Exhibits C. 4 and C. 5 that
the appraised value of the testator’s real and
personal estate and the encumbrances upon his

real estate at the time of his death were as fol-
lows:
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APPRAISED VALUE OF PERSONAL PROPERTY

Brush manufacturing business conducted by Tes-
tator under name of Bradley & Smith, 251

Pearl street, New York City $ 45,192.25
Mortgages, notes and cash 11,060.85
Contracts made by testator during his lifetime

for sale of real estate 30,527.00
Amount due from Mrs. Bradley’s estate _11,104.49
Old account due testator for rent 50.00
Miscellaneous personalty, Including personal ef-

fects 3,706.28

Total of personal property. $101,640.87

APPRAISED VALUE OF REAL ESTATE INCLUDED IN THE RE-
SPECTIVE PARCELS OF THE TESTATOR’S WILL AND
CODICILS AND THE APPRAISED VALUE OF
THE ENCUMBRANCES THEREON.

Appraised Mortgage Net
Item Parcel Value Encumbrances Value
3 $ 2,500.00 $ 2,500.00
6 1 1,500.00 1,500.00
6 2 1,500.00 1,500.00
6 3 386,600.00 $119,500.00 267,100.00
6 4 1,000.00 1,000.00
6 5 196,950.00 42,400.00 154,550.00
6 6 (Beach front and sew-
ers sold by testator in
lifetime)
6 7 (Wesley Lake— no value)
6 8 362,165.12 36,658.47 325,506.65
6 9 8,000.00 2,000.00 6,000.00
6 10 18,000.00 18,000.00
6 11 26,600.00 26,000.00
6 12 249,550.00 36,000.00 213,550.00
7 47,000.00 12,500.00 34,500.00
8 50,000.00 15,000.00 35,000.00
10 (Condemned for post
office during testator’s
lifetime)
12 Ocean Grove— north of
Main St.—no value
16 (Residue) 80,850.00 20,900.00 59,950.00
3 Second codicil—All of
lands owned by testa-
tor in Ocean Grove—
no value
Totals $1,432,215.12  $284,958.47 $1,147,256.65
SUMMARY
Appraised Mortgage Net
Ttem Value ncumbrances Value
2,500.00 $  2,500.00
3 25180515 $23655847 101530663
7 47.000. 00 12.500.00 34.500.00
8 50.000. 00 15,000.00 35,000.00
16 (Residue) 80,850.00 20.900.00 59.950.00

Total amount of the mortgage encumbrances:

(a) Total amount of principal due on mortgages on real
estate of which testator died seized and which was** 95g n
inventoried as such * ’

(b) Principal due on mortgage on lot located at n°rtbwest
corner of Sunset ayenue and Emory street, Asbu y
Park, which testator had contracted to sell in nis
lifetime and which was inventoried as personal prop- 3,000.00

erty — 3,760.52
(c) Accrued interest on all mortgages.

.$291,718.99
Total
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Exhibit D. 4.

To the Clerk of the Court of Common Pleas of
the County of Monmouth:

We, George B. Sexton, Elizabeth Hooper and
Ella Williams, of the City of Asbury Park;
James B, W. Littell and Elizabeth C. Carr, of
the Town of Ocean Grove; Ada S. Bruton, of the
Borough of Bradley Beach; Donald B. Kennedy,
of the Borough of Belmar, and John E. Long, of
Loch Arbour, all in the County of Monmouth and
State of New Jersey, do certify that on the
ninth day of June, nineteen hundred and twenty,
at the hour of nine-fifteen P. M., the congrega-
tion of The Second Church of Christ, Scientist,
of Asbury Park, New Jersey, a congregation of
Christians entitled to protection in the free use
of their religion by the constitution and laws of
this State, assembled at their house in the said
City of Asbury Park, which is their usual place
of meeting for public worship, for the purpose of
electing trustees for the said congregation with a
view to becoming incorporated according to law;
and at least ten days’ notice of the time and
notice of such assembling had previously been
given by advertisement set up in open view at
said place of meeting, the said time of assembling
having been agreed upon by said congregation;
and that said congregation when so assembled
did then and there by plurality of voices of such
of the members of said congregation who regu-
larly contribute to the support thereof, male and
female, over twenty-one years of age, as were
present, elect us the said George B. Sexton,
Elizabeth Hooper, Ella Williams James B. W.
Littell, Elizabeth C. Carr, Ada S. Bruton, Don-
ald B. Kennedy and John B. Long, to be
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trustees of said congregation, and did instruct
us to take upon ourselves a name of incorpora-
tion and to certify the same under our names and
seals and transmit the same to the Clerk of the
Court of Common Pleas of the said County of
Monmouth for record, to the end that we, the
said trustees, might become incorporated pur-
suant to the provisions of “ An Act to incorporate
Trustees of Religious Societies” Revision, ap-
proved April 9, 1875, and the supplements
thereto and amendments thereof.

And we further certify that pursuant to the
said instructions and the provisions of said act,
we have taken upon ourselves the name of “ The
Trustees of Second Church of Christ, Scientist,
of Asbury Park, New Jersey,” for a name of in-
corporation under said act.

Given under our hands and seals at the said
City of Asbury Park, the ninth day of June,
nineteen hundred and twenty.

Ella Williams L. S.)
Elizabeth Hooper (L. s.)
George B. Sexton (L. §.)
Elizabeth C. Carr L. S)
Ada S. Bruton (L. s.)
John R. Long (L. S)
John R. W. Littell (L. S.)
Donald B. Kennedy (L. S.]

Signed and sealed in the pres-
ence of

J. Otto Rhome.

(Certificate of acknowledgment before J. Otto
Rhome, Master in Chancery of New Jersey.)
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OPINION.
Filed November 26, 1924.

Backes, V.-C. i "]

This bill is for the construction of the last will
and testament, and eight codicils thereto, of
James A. Bradley, founder of Asbury Park, who
died June 6, 1921, leaving an estate valued at
more than a million dollars. The will bears date
June 26, 1896, and bequeaths all the testator’s
personal estate to the trustees therein named and
devises all his real estate therein described to
them, except a parcel of land in Ocean Grove,
devised to the Ocean Grove Camp Meeting Asso-
ciation. Of the lands thus devised in trust, a
parcel at the head of Wesley Lake was to be
conveyed to Helen M. Bradley, testator’s wife, or
to her heirs if she predeceased him; and three
parcels, Deal Lake, Sunset Lake and the north-
erly half of Wesley Lake were to be conveyed to
Asbury Park for public purposes, and the re-
maining parcels were ultimately to be sold. Thé
proceeds of the lands to be sold, together with
the proceeds of the personal property, were
bequeathed to eight legatees in equal shares
one being the Ocean Grove Camp Meeting Asso-
ciation. The rest and residue of the real estate
(there was some other than that described in the
will) was devised to the testator’s wife and
brother-in-law as joint tenants; over to the wife’s
heirs at law if she and the brother-in-law prede-
ceased the testator, which they did.

By the second codicil (January 12, 1906), lands
in Ocean Grove were devised to the Ocean Grove
Camp Meeting Association, and the bequest in
the will, to the association, was revoked.
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By the fifth codicil (June 11, 1909), “ all the
rest, residue and remainder of my estate not de-
vised or bequeathed by my last will and testa-
ment, or any codicil heretofore made, or this
codicil,” was given to the testator’s wife; over
to her estate and to pass by her will if she
predeceased the testator.

By the sixth codicil (January 17, 1914), “ All
the rest, residue and remainder of my estate not
devised or bequeathed by my last will and testa-
ment, or any codicil heretofore made, or this
codicil,” was given to the Home for the Aged,
No. 63 Clark avenue, Ocean Grove, New dJersey.

Only the substance of the voluminous will and
codicils necessary to the questions involved has

been stated.

The seventh codicil (May 3, 1916), reads:

“First: 1 hereby revoke any and all
legacies given and bequeathed in any and
all former wills and codicils, and do direct
that the following shall be the only be-
quests destributed in my estate.

Second : I do hereby give and bequeath to
each of the following persons and institu-
tions or corporations, the sum of Five Thou-
sand ($5,000) dollars.”

Here follows the names of fourteen relatives,
three being Josephine Hewitt; Helen Jackson and
Minnie Hwueston; and the names of two em-

ployees; then follows:

“ Churches at Asbury Park, N. J. as fol-
lows: First Methodist, Episcopalian, Ke-
formed Dutch, Baptist, Lutheran, Presby-
terian, Ballard Memorial Church, Catholic,
Christian Scientist, Jewish Synagogue, Zion
Methodist, (colored), Mt. Pisgah Baptist
(colored) and Episcopalian (colored) ;
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Churches at Bradley Beach, N. J. as fol-
lows: Methodist, St. James’ Episcopal and
Catholic;

Churches at Avon, N. J. as follows Metho-
dist and Baptist.”

(Fifteen other institutions are named.)

“Third: I give and bequeath to my Excu-
tor the sum of Five Thousand ($5,000) dol-
lars to be held in trust, and direct him to
pay the income therefrom to my nephew
William Dickinson during the term of the
life of said William Dickinson, and on his
death to pay the principal to the Society for
the Prevention of Cruelty to Animals, at
Asbury Park, N. dJ., if incorporated; if not,
as soon after as a society for this purpose is
incorporated.

Fourth: 1 give and bequeath to my Exe-
cutor the sum of Five Thousand ($5,000.)
dollars, to be held in trust, and to pay the
income therefrom to the widow of Anthony
Comstock of the City of New York, during
the term of her natural life, and on her
death to pay the principal to the Society for
the Prevention of Crime in the City of New
York.

Fifth: I give and bequeath to the fol-
lowing named persons, who are now In my
employ, the following sums:”

(Eght employees are named and $500 given to

each.)

“Sixth: I give and bequeath to the
widow of George Truax, who formerly re-
sided at Asbury Park, N. J. and now lives
several miles west of Asbury Park, the sum
of Five Hundred ($500.) dollars.

Seventh: 1 give and bequeath to George
Morrow (colored) a former employee, the
sum of Three Hundred ($300.) dollars.

Ninth: All the rest, residue and remain-
der of my estate I give and bequeath to the
aforenamed legatees in the proportion or on
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the percentage that the aforementioned lega-
cies are given to them respectively.

Tenth: I direct that the legacies herein
provided for shall be a charge on my real
estate, and I direct my Executor, and give
him full power of sale, to sell any and all of
my real estate to pay said legacies, and give
him power to execute deed or deeds there-

10 for.

Twelfth: For the purpose of making this
codicil and my said will final, effectual and
conclusive upon all my heirs, legatees and
next-of-kin, I do hereby declare that if any
of my heirs, legatees or next-of-kin named or
not* named herein shall directly or in-
directly, or in any manner, interfere with or
delay the settlement of my estate, or attempt
to break or change my said will or this or
any other codicils thereto, or to interfere
with or make null any provisions thereof,

20 such act shall ipso facto operate and be ef-
fectual as a release of all estate, right, title,
interest or claim of such heir, legatee, or
next-of-kin to any of my estate. Any pro-
vision of my said will or of this or any
codicil thereto in favor of such party, I
hereby abrogate, make null and void, and the
property bequeathed or devised to such per-
son, institution or corporation shall imme-
diately revert and form a part of my resid-
uary estate; and I further declare that my
heirs, next-of-kin and legatees shall under
no circumstances he entitled to any other or
greater interest in my estate than is given in
my will and this or any other codicil thereto.

Thirteenth: 1 hereby ratify and confirm
my said will and the appointment of the
Executor therein named, except insofar as
the same 1s changed by this, a codicil there-

to »

The eighth codicil (March 3, 1919), provides:

“First: In lieu of the legacies of Five
Thousand ($5,000.) dollars each to Jose-
40 phine Hewitt, Helen Jackson and Minnie
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Hueston, I give and bequeath to said Jose-
phine Hewitt, Helen Jackson and Minnie
Hueston the sum of Fifteen Thousand ($15,-
000.) dollars to each.

Second: I give and bequeath to the hos®
pital located on Asbury Avenue, in Asbury
Park, N. J., the sum of Five Thousand ($5,-
000.) dollars.

Third: In lieu of the legacies of Five
Thousand ($5,000.) dollars each, provided in
the second clause of the codicil to my will
bearing date the third day of May, One thou-
sand nine hundred and sixteen, and given as
follows

The churches and institutions, except three in-
stitutions, are designated precisely, and in the
order, as they appear in the second clause of the
seventh codicil, and then 1s added :

“1 give and bequeath to each of the afore-
named the sum of One Thousand ($1,000.)
dollars, 1. e. I reduce the aforesaid legacies
as originally provided for in the aforesaid
codicil from Five Thousand ($5,000.) dollars

“ Fourth: As William Dickinson is now
deceased, I make null and void the legacy of
Five Thousand ($5,000.) dollars given and
bequeathed to my Executor in trust for him
by the third clause of the aforesaid codicil.

“ Fifth: As the widow of Anthony Com-
stock 1s now deceased, I make null and void
the legacy of Five Thousand ($5,000.) dol-
lars given and bequeathed to my Executor in
trust for her by the fourth clause of the
aforesaid codicil.

“ Sixth: As Sylvester Smith and Edward
Howland named in the fifth clause of the
aforesaid codicil, are now deceased, I make
null and void the legacies given to them by
the aforesaid codicil.

fSeventh: The widow of George Truax,
named in the sixth clause of the aforesaid
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codicil, is now the Superintendent of the
Poor Farm near Asbury Park, New Jersey.
“Eighth: * * * 1In all other respects
I ratify, confirm and republish my aforesaid
will and my aforesaid codicil bearing date
the third day of May, in the year One
thousand, nine hundred and sixteen/

The final testamentary scheme 1is obvious.
Lands in Ocean Grove were devised to the Ocean
Grove Camp Meeting Association. All other
lands described in the will were devised to the
trustee to convey the lot at the head of Wesley
Lake to the heirs at law, except one, of testator’s
wife, deceased; to convey Deal Lake and Sunset
Lake and the northerly half of Wesley Lake, to
Asbury Park for public use; and to sell and con-
vert into personalty remaining described lands.
The residue of the real estate was devised to the
heirs at law, except one, of testator’s wife,
deceased. The personal estate was bequeathed
to the trustees, which together with the proceeds
of the real estate, was to be paid to the poisons
and institutions named in the seventh and eighth
codicils in sums therein stated and the residue
to them proportionately, with a single exception,
to be hereafter noted.

1. The direction to the trustees to sell the
real estate devised to them, other than the par-
cels held in naked trust to convey, amounts to an
equitable conversion into personal property, ap-
propriatable to the payment of legacies. Trip-
plett v. Ivins, 93 N. J. Eq. 202, and cases cited.

2. The first general residuary clause appears
in the fifth codicil (June 11, 1909), in favor of
the testator’s wife, or of her estate, according to
her will, if she predeceased the testator, and the
second, in the sixth codicil (January 17, 1914),
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in favor of the Home for the Aged, No. 63 Clark
avenue, Ocean Grove, N. J. Mrs. Bradley died
February 13, 1915. These clauses operated on
one-eighth of the personal estate bequeathed by
the will to the Ocean Grove Camp Meeting Asso-
ciation, which had been revoked by the second
codicil (January 12, 1906), and had not pre-
viously been disposed of. It is not necessary to
decide whether the later revoked the earlier
clause for, as to personal property, they were
both revoked by the later and ninth item of the
seventh codicil, and neither was ever operative as
to real estate, as they included only the estate
“not devised or bequeathed by my last will and
testament, or any codicil heretofore made, or this
codicil,” and the residuary of the real estate had
previously been devised to the testator’s wife
and brother-in-law; over to the wife’s heirs at
law, if both predeceased him.

3. The seventh codicil revoked legacies only.
It plainly says so; its language is not open to
construction. Moreover, the ensuing gifts of
legacies only ; the gift of the residue in language
strictly and technically referable to gifts of
personal property “1I give and bequeath” ; the
ratification and confirmation of the will and the
penalty upon heirs, legatees and next-of-kin who
‘attempt to break or change my said will or this
or any other codicil thereto” imposed “for the
purpose of making this codicil and my said will
final, effectual and conclusive upon them,” all
emphasize the limitation, and the intention that
the will and codicils, insofar as they devise real
estate, remained intact. The re-ratification of

the will by the eighth codicil is further confirma-
tion.
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4. The residuary personal estate, only,
passed under the ninth clause of the seventh
codicil “ To the aforenamed legatees in the pro-
portion or on the percentage that the aforemen-
tioned legacies are given to them respectively,”
viz.: the fifty and more individuals and institu-

10 tions to whom had been bequeathed $5,000. each;
eight employees $500 each, and one $300, and a
Mrs. Truax $500. By the eighth codicil four of
the legacies to individuals were revoked; three to
individuals were increased from $5,000 to $15,-
000; those to the institutions, except three, were
decreased from $5,000 to $1,000, and one was
added—five thousand dollars to Asbury Park
Hospital, and the question propounded is, is the
residuary estate to be distributed among the
legatees in proportion to the amount of their
pecuniary legacies fixed by the seventh codicil, or
as modified by the eighth codicil? It would seem
upon reading the will and operating codicils, and
visualizing the testamentary scheme, that the
manifest intention of the testator was, to appor-
tion the residue according to the last table of
pecuniary legacies. That is one’s first and en-
during impression. By the seventh codicil the
testator put his relatives and friends on a par
30 with the institutions; all were to pro-rate in the
distribution of the residue on the basis of $5,000
bequests to each. For reasons of his own, as
to which there need be no speculation, he con-
cluded to prefer his relatives and friends, and by
the eighth codicil gave “ In lieu of” the legacies
given by the seventh codicil, legacies of othei
amounts, indicating, by the substitution of
amounts, an intention to introduce a new division
in the apportionment of the residue and that it
was to be distributed according to the new sched-
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nie. Evidence of the testator’s trend of mind 1is,
that after he had in plain and unmistakable lan-
guage substituted the $1,000 legacies for the
$5,000 legacies to the institutions he added “1i. e.
I reduce the aforesaid legacies as originally pro-
vided for in the aforesaid codicil from Five
Thousand ($5,000.) dollars to One Thousand
($1,000.) dollars to each” ; intimating that the
original legacies, in reduced amounts, were to be
the measure of participation in the residuary
estate. Another and persuasive circumstance
that the testator intended the division to be on
the basis of the substituted legacies 1is, that, in
effect, the eighth codicil adds to the residuary
fund approximately one hundred thousand dol-
lars, and, if the division be on the basis of the
seventh codicil, the several institutions would
receive more of the residuary estate than they
would have if the eighth codicil had not been
made. Surely the testator did not intend by the
same stroke of the pen to decrease and increase
their lot.

It is argued that to give greater effect to the
eighth codicil than to cut down the primary be-
quests would violate the established rule of
construction of wills, not to permit a codicil to
disturb the disposition of wills more than 1is
necessary to give effect to the codicil. The rule
has been observed, in its true sense, by giving
effect to the testator’s intention as fairly dis-
closed by the codicil. In this connection it is
suggested that the value of the rule i1s lessened
if not entirely lost when applied, as here, to a
codicil that modified a prior codicil to a will
If this be sound then, if the two codicils are read
together as one, their combined office being to
vary or add to the will, less difficulty is experi-
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enced in determining tlie testator’s intention to
be as already indicated than if the provision of
the seventh codicil had been in the will instead of
a codicil.

The problem here involved has not been before
onr Courts for decision. In Hayes v. Hayes, 21
N. J. Eq. 265, the bequests aggregated $70,000,
and the will directed that if the net proceeds of
the estate should amount to more or less than
that sum the bequests should each be increased
or diminished as the case might be, and in pro-
portion to such bequests, and thus made to
absorb the residuary estate, and it was held that
a pecuniary legatee, whose legacy was cut down
by codicil, shared in the residue, according to
the reduced amount, on the theory that the
pecuniary and residuary legacies constituted but
one legacy to each legatee. That does not touch
the point wunder discussion, for here the
pecuniary and residuary legacies are clearly
several.

Two cases in other jurisdictions in which the
question was squarely presented are in re Court-
auld, 47 L. T. (N. S. Eng.) 647, and Hard v.
Ashley, 117 N. Y. 606, in each of which it was
held that the division of the residuary estate
must be in the proportions of the substituted
legacies.

It is claimed that a contrary view is held in
Colt v. Colt, 32 Conn. 422; Colt v. Colt, 19 Blatch.
399; Wetmore v. Parker, 52 N. Y. 450, and Pen-
dergast v, Tibbetts, 164 Mass. 270. That is not
so. In the Colt case the testator gave 500 shares
of stock in a corporation to his brother for life,
remainder to his brother’s children, and a num-
ber of shares to others, and by another clause
the balance of his shares to the legatees propor-
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tionately. By codicil he revoked the bequest of
500 shares to his brother. The Court held, upon
established rules of construction, and attending
circumstances, that the revocation of the primary
bequest did not evince an intention to do more
than to cancel that bequest. Judge Blatchford
(19 Blatch. 399) approved the judgment. A con-
spicuous distinction between that case and the
one in hand 1s, that there there was a naked revo-
cation of the primary bequest which seemingly
confined the operation of the codicil to the pri-
mary bequest, whereas here there is a substitution
of the primary bequests, evidencing an intention
to revoke the residuary legacies pro tanto. In Wet-
more V. Parker, the testatrix gave to a church
and an academy each the sum of $10,000 and
legacies to other persons, and the residue of her
estate to the legatees proportionately. The
primary legacy to the church, it was stated, was
to help pay the expenses of building its edifice,
that to the academy to be used in rebuilding its
academy, and if it should be completed before
the bequest became effeciive it was to be used in
the improvement of the lot and the purchase of
furniture, etc. Later the testatrix gave to the
academy $3,000, and by codicil revoked the be-
quest to the extent of $3,000 and gave instead
$7,000. By another codicil she revoked the gift
to the church because, as stated, she had con-
cluded to give $3,000 to help defray the debt
incurred in building the church, and that it
appeared probable that the purpose of her
legacy would soon be accomplished. It was held,
as apparent upon the face of the will and
codicils, that the residuary bequests were not
intended to be affected, Chief dJustice Church
saying: “ They are for different purposes; one
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for particular, the other for general purposes.
We are justified in inferring that the testatrix
had two objects in view; one to aid in completing
and furnishing the building, the other to con-
tribute toward a fund for permanent support.
The first bequest would necessarily be expended
at once; the latter might, and ordinarily would
be, permanently invested.” In Pendergast v.
Tibbetts, there were various pecuniary legacies
and the residue of the estate was given to the
legatees, proportionately. Three nieces were
given $10,000 each. By a codicil their legacies
were revoked and in place they were given $5,000
each, and $5,000 each was given to the three
other nieces who were not named in the will.
The Court held that the three nieces whose be-
quests were reduced were entitled to share in
the residue in proportion to their original be-
quests, because, as it appeared, it was the intent
of the testator to give to each of the three nieces
not mentioned in the will $5,000 by taking it
from the three mentioned in the will; that no
change was made in the total amount of the spe-
cific bequests and that the amount of the residue
was therefore not affected, saying that “ The
testator well may have been content that the
sums named in the will should stand, notwith-
standing the reduction by the codicil, as the
basis for the distribution of the rest and resi-
due. At any rate, that is the way the will reads,
and, in the absence of anything in the codicil
plainly indicating a contrary intention, we must
take the will as it stands.”

“ These decisions (Colt v. Colt, Wetmore V.
Parker, and it applies to Pendergast v. Tibbetts)
proceeded upon the plain principle that where
a devise 1s made of an estate, a revocation will
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not be implied, unless no other construction can
be placed upon the language.”” Hard v. Ashley,
supra. In the Colt case the rule was strictly ap-
plied. In the other two they lent themselves
easily to the construction adopted.

5. “The hospital located on Asbury avenue
in Asbury Park, New dJersey” (Asbury Park
Hospital), is not entitled to participate in the
distribution of the residue of the personal prop-
erty. The residuary estate was given to “ The
aforenamed legatees” named in the seventh cod-
icil. The hospital was not one of them. The
legacy to the hospital is contained in the eighth
codicil and was a particular gift of a specific
amount of money. The testator may have in-
tended to include the hospital as one of the re-
siduary legatees, but he did not so express him-
self in his will, and his intention can be gathered
only from that document. Hall v. Severne, 9
Simons 515; Sias v. Chase, 207 Mass. 372; Pen-
dergast v. Tibbetts, supra.

6. By the seventh codicil Edward Howland, an
employee, was given $500, and by the eighth
codicil it was revoked because, as it i1s there
stated, he was deceased. He is still living. When
a testator by a codicil revokes a devise or be-
quest through a mistake appearing from the face
of the instrument the revocation does not take
effect. 1 Schouler on Wills (5th Ed.), Sec. 410;
1 Jarmen on Wills #147; Campbell v. French, 3

Vesey Jr. 321; Hayes v. Hayes, supra; Strong’s
Appeal,, 79 Conn. 123.

7* Five hundred dollars was given to “ The
widow of George Truax, who formerly resided
at Asbury Park, N. J., and now lives several
mi es west of Asbury Park.” For further identi-
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fication it is stated in the eighth codicil that
“ The widow of George Truax named in the sixth
clause of the aforesaid eodicil is now the Super-
intendent of the Poor Farm near Asbury Park,
New dJersey.” Susan A. Truax was the widow
of Charles Truax, who was the Superintendent
of a Poor Farm located about three and a half
miles west of Asbury Park. The testator had
taken some interest in her Poor Farm and
helped her by some minor gifts. Jane Amanda
Coward married one George Truax in 1870 and
lived with him in Asbury Park until his death
in 1891. In 1895 she married one Coward, of
Long Branch, since which time she has been
known as Mrs. Coward. Since Coward’s death
she has been an inmate of a Home for the Aged
at Asbury'Park. She was not, nor was her hus-
band, ever the superintendent of any poor farm
or had any connection with a poor farm near
Asbury Park. The seventh and eighth codicils
were made long after she became known as Mrs.
Coward. The testator evidently had some doubt
as to whether he had properly identified Susan,
and hence the explanation in the eighth codicil.
The proof is satisfying that the testator intended
to give the legacy to Susan A. Truax, the widow
of Charles Truax. Proof is admissible to iden-
tify the legatee. Moore’s Executor v. Moore, 50
N. J. Eq. 554; The German-Pioneer Verein w.
Meyer, 70 N. J. Eq. 192, aff. 72 N. J. Eq. 954.

8. Other beneficiaries were incorrectly desig-
nated in the codicils and their identity has been
established by satisfactory proof.

9. By the third item of the seventh codicil
five thousand dollars was bequeathed to the ex-
ecutor, in trust, to pay the income to William
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Dickinson, and upon his death the principal to
the Society for the Prevention of Cruelty to
Animals, at Asbury Park, N. J., and by the
fourth item five thousand dollars was given to
the executor, in trust, to pay the income to the
widow of Anthony Comstock, and upon her death
to pay the principal to the Society for the Pre-
vention of Crime in the City of New York. The
eighth codicil provides:

“Fourth: As William Dickinson is now
deceased, I make null and void the legacy
of Five Thousand ($5,000.) Dollars given
and bequeathed to my Executor in trust for
him by the third clause of the aforesaid
codicil.

“Fifth: As the widow of Anthony Com-
stock 1s now deceased, I make null and void
the legacy of Five Thousand ($5,000.) Dol-
lars given and bequeathed to my Executor
in trust for her by the fourth clause of the
aforesaid codicil.”

The gifts of the life interests and the gifts of
the principals are separate and independent.
The revocations were only of so much of the
gifts as were given “in trust for him” and “in
trust for her.” The limitation is plainly stated
In the revocations. In re. Whitehorn v. Best, 2
Ch. (1906) 121; Green v. Tribe, 27 W. R. 39;
Atl. v. Gregory, 8 DeG. M. & G. 221; May’s
Estate, 259 Pa. 115. The testator evidently in-
tended to give the principal of the life interest
given to the widow of Anthony Comstock, to the
Society for the Suppression of Vice of New
York, with which he was associated for many
years. He erroneously styled the beneficiary as
the Society for the Prevention of Crime in the
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City of New York. There is such a society. The
two societies are allies, engaged in the same
activities, and have stipulated that the legacy
be paid to the beneficiary named in the codicil.

10. In bequests of $5,000 to institutions classi-
fied as “ Churches at Asbury Park,” the testator
designated “ Catholic.” There are two Roman
Catholic churches in Asbury Park, Holy Spirit
and Our Lady of Mount Carmel, and each claim
a legacy and a proportionate share of the residu-
ary estate, as 1independent legatees. Both
churches were in existence many years before
the bequests were made. The testator undoubt-
edly had in mind organized units of the Catholic
faith having church edifices in Asbury Park. To
reconstruct the language of the gifts, if each had
been separately stated, it would read, “I give
and bequeath to each of the Catholic churches
at Asbury Park five thousand dollars.” The
argument 1s strained that by “ Catholic” the
testator meant the wuniversal Roman Catholic
Church organization, with churches at Asbury
Park, and that applying the doctrine of cy pres,
or something akin to it, a single pecuniary be-
quest and a proportionate share of the residue
should be divided between the two churches.
That 1s neither what the testator said or in-
tended.

11. Under the same general classification and
designation, The First Church of Christ, Scien-
tist, of Asbury Park, and The Second Church
of Christ, Scientist, of Asbury Park, each claims
to be an independent beneficiary of a pecuniary
bequest, and share in the residue. There is no
question that the First Church is one of the leg-
atees. It had a church and functioned in Asbury

40 Park some years before the seventh codicil was
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executed, which was well known to the testator.
As to the Second Church: It was only within a
month before the seventh codicil was made that
some of the members of the First Church with-
drew therefrom and associated themselves as the
Second Church. They met for worship at vari-
ous convenient places, at first in the Metropoli-
tan Hotel, then in the State Armory and later
at the Public Library, Asbury Park, until 1920,
when they incorporated and settled in a church
of their own. The existence of the association of
members was not generally known. It does not
appear to have been known to the testator. The
bequests do not, and the testator did not intend
to include in the group of beneficiaries, religious
organizations except those having that most
prominent characteristic of organized religion—
church edifices. The circumstance and fact that
before the death of the testator the Second
Church of Christ, Scientist, acquired a church
and came within the general description of bene-
ficiaries under the seventh codicil, does not en-
title it to participate as a legatee. The codicil,
in this respect, must be read as of the date it
was executed and the testator’s intention deter-
mined as of that time, and not by what hap-
pened afterward. Gray v. Hattersley, 50 N. J.
E. 206; Henderson v. Henderson, 77 N. J. KEq.
317; Webb v. Webb, 111 Ark. 54; Hoffman’s
Will, 201 N. Y. 247.

Decree will be settled on notice and service of
a copy of the form of defendant’s counsel.
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FINAL DECREE.
Filed December 16, 1924.

IN CHANCERY OF NEW JERSEY.

10 Behveen

Samuel H. Gillespie, sole 1
acting executor and sur- I
viving trustee under the last I
will and testament and I
codicils thereto of JamesI On Bill, etc.

A. Bradley, deceased, Final Decree.
Complainant,

Dated &
and Filed Dec.
20 John T. Gillespie and Samuel L 1924

H. Gillespie, executors of 1
the last will and testament 1
of Louis C. Gillespie, de- I
ceased, et al., 1
Defendants.

This cause coming on to be heard in the pres-
ence of counsel for parties therein as follows:
30 Edward K. Mills, Esq., Frederick dJ. Faulks,
Esq., and Walter D. Barker, Esq., for the com-
plainant; Messrs. McCarter & English, for the
defendants John T. Gillespie and Samuel H.
Gillespie, Executors of the last will and testa-
ment of Louis C. Gillespie, deceased, Samuel II.
Gillespie, Executor of the last will and testa-
ment of Helen M. Bradley, deceased, John T.
Gillespie, James P. Gillespie, Samuel II. Gilles-
pie, Josephine R. Erskine, Helen G. Sanford,

40 Mary G. Illman and George Fletcher Illman;
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Messrs. Katzenbach & Hunt, for the defendants
Josephine Hewitt, Helen M1 Jackson and Minnie
Hueston; Frederick W. Hope, Esq., and George
S. Ingraham, Esq. (Of the New York Bar), for
the defendant The Methodist Episcopal Hospital
in the City of Brooklyn; Frederick W. Hope,
Esq., and Henry A. Ingraham, Esq. (Of the New
York Bar), for the defendant Brooklyn Metho-
dist Episcopal Church Home for the Aged;
Frederick W. Hope, Esq., and Richard Kelly,
Esq., (of the New York Bar), for the defendant
The Methodist Episcopal Church Home of the
City of New York; Messrs. Wilson & Smock, for
the defendant The Monmouth Memorial Hospital
Association of Long Branch, N. J.; H. H. Sne-
deker , Esq., for the defendants Albert P. Smith,
Sr., Albert P. Smith, Jr., Foster N. Smith, Frank
R. Smith, James A. Smith, George L. Dickinson,
John Smith and Martin Sther; J. Everett New-
man, Esq., for the defendants William S. Wells,
Edward Howland and Susan A. Truax; Messrs.
Dur and , Ivins & Carton, for the defendants The
City of Asbury Park, a body politic, Asbury
Park Society for the Prevention of Cruelty to
Animals, First Methodist Episcopal Church of
Asbury Park, N. J., and Evangelical Lutheran
Church of the Atonement of Asbury Park, N. J.;
Messrs. Patterson, Rhome & Morgan, for the
defendants First Presbyterian Church of As-
bury Park, New dJersey, The Trustees of the
Second Church of Christ, Scientist, of Asbury
Park, New dJersey, Searle Memorial Non-Sec-
tarian Seashore Home for the Aged of New Jer-
sey, and Ann May Memorial Homeopathic Hos-
pital of Spring Lake, New Jersey; Peter Backes,
Esq., for the defendants The Church of the Holy
Spirit of Asbury Park, New dJersey, Our Lady
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of Mt. Carmel Church of Asbury Park, New
Jersey, and The Church of the Ascension, Brad-
ley Beach, New Jersey; Robert McMichael, Esq.,
for the defendant The First Church of Christ,
Scientist, of Asbury Park, New Jersey; dJoseph
R. Megill, Esq., for the defendant First Metho-
dist Episcopal Church of Bradley Beach, New
Jersey; Thomas P. Fay, Esq., for the defendant
Methodist Episcopal Home for the Aged of New
Jersey; Messrs. Avis & Avis, for the defendant
The Fund for Superannuated Preachers New
Jersey Conference (Methodist); Walter Taylor ,
Esq. for the defendant Asbury Park Hospital;
Messrs. Stamler, Stamler & Koestl er, and
Samuel Marcus, Esq., (Of the New York Bar),
for the defendant The Society for the. Prevention
of Crime of the City of New York; and Ciifford
I Voorhees, Esq., and Francis Bertram Elgas,
Esq. (of the New York Bar), for the defendant
New York Society for the Suppression of Vice;

And the pleadings and proofs having been
read and the arguments of the respective counsel
having been heard, and the Court having duly
considered the said pleadings, proofs and argu-
ments; and it duly appearing that James A.
Bradley, late of the City of Asbury Park, Mon-
mouth County, New Jersey, departed this life on
June 6, 1921, leaving a last will and testament
bearing date June 26, 1896, and eight codicils
thereto as follows: A First Codicil dated June
7, 1901; a Second Codicil dated January 12,
1906; a Third Codicil dated January 11, 1907; a
Fourth Codicil dated January 16, 1907; a Fifth
Codicil dated June 11, 1909; a Sixth Codicil dated
January 17, 1914; a Seventh Codicil dated May
3, 1916; and an Eighth Codicil dated March 3,
1919; that said last will and testament and
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codicils thereto were duly admitted to probate
by the Surrogate of Monmouth County, in the
State of New Jersey, on the eighth day of July,
1921; that Letters Testamentary were on such
last mentioned date issued thereon to the com-
plainant as the surviving executor named in the
Third Codicil to said will, and that the complain-
ant is the sole executor of such will and codicils
and the sole surviving trustee thereunder :

And the Court being of opinion that the com-
plainant is entitled to have the said last will
and testament and codicils thereto of the said
James A. Bradley, deceased, construed by this
Court, and the rights of the several persons
making claims thereunder ascertained, and the
powers, rights and duties of the complainant as
executor in the administration of the estate of
the said testator and as trustee under the said
will and codicils ascertained and defined, and the
complainant given directions as to the meaning
of the said last will and testament and codicils
thereto, and as to his duties in the administration
of the said estate and of the trusts created in and
by said will and codicils;

It is thereupon on this 16th day of December,
1924, on motion of Edward K. Mills, Esq., solici-
tor of the complainant, by Edwin Robert Wal k-
er, Esq., Chancellor of the State of New Jersey,
ORDERE} ADJUDGED AND DECREED, and the Said
Chancellor by virtue of the power and authority
of this Court DOTH HEREBY ORDER, ADJUDGE AND
decree as follows:

L The direction to the executors and trustees

of the testator to sell the real estate described as
the first, third, fifth, sixth, eighth, ninth, tenth,
eleventh and twelfth parcels in the sixth item of
said will and in the seventh item, the eighth item,
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and the tenth item thereof, amounts to an
equitable conversion of the lands therein de-
scribed into personal property appropriable to
the payment of legacies.
2. Neither the residuary clause contained in
the fourth item of the said fifth codicil in favor
2q of the testator’s wife Helen M. Bradley, or in
the event of her predeceasing him in favor of
her estate to be divided according to her will,
nor the residuary clause contained in the fourth
item of the said sixth codicil in favor of the
Home for the Aged, No. 63 Clark Avenue,
Ocean Grove, New dJersey, operated as a revoca-
tion of the devise contained in the sixteenth item
of the said will, and the beneficiaries of such de-
vise are entitled to the same benefit under the
sixteenth item of the said will as if the said
~  fourth item of the said fifth and sixth codicils
respectively had not been included therein.

3. The said seventh codicil revoked all of the
pecuniary bequests included in the said will and
the said first six codicils thereto. It did not re-
voke or in any wise affect any of the following
devises contained in said will, and each thereof
remained in full force and effect at the time of
the testator’s death:

30 (a) The devise contained in the third
item thereof in favor of the testator’s wife
Helen M. Bradley, or in case of her prede-
ceasing him in favor of her heirs at law
(other than Catharine Churchill or any of
her 1issue).

(b) The devise of the “ second parcel”
and the “ fourth parcel” of real estate de-
scribed in the sixth item thereof to the trus-
tees thereunder with directions to permit

40 the Borough of Asbury Park (now the City
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of Asbury Park) to purchase and acquire
the same at the nominal prices and upon the
conditions there named.

(¢c) The devise to such trustees of the
“seventh parcel’” of the real estate de-
scribed in the sixth item thereof in trust to
dedicate the same to the use of the public
within the time and upon the terms there
mentioned.

(d) The devise to the “ Ocean Grove
Camp Meeting Association of the Methodist
Episcopal Church” of the lands in Ocean
Grove by the twelfth item of the said will
and the second codicil thereto.

(e) The devise of the residue of the tes-
tator’s real estate covered by the sixteenth
item of the said will.

4. The changes made by the testator in the
said eighth codicil in the amounts of certain of
the primary bequests contained in the said
seventh codicil, changed the proportions in which,
by the provisions of the said seventh codicil, the
beneficiaries named therein were entitled to share
in the residue of the testator’s personal estate,
and said residue should be distributed among
the individuals, churches, charitable associations
and other institutions mentioned in the said
seventh codicil as “ the aforenamed legatees” in
the proportions or percentages that the primary
bequests therein given them, stand as changed
by the said eighth codicil.

5. Under the second item of the said eighth
codicil the Asbury Park Hospital named therein
as “the Hospital located on Asbury Avenue in
Asbury Park, New Jersey,” 1s entitled to a
legacy of $5,000., but it is not entitled to par-

20
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ticipate in the distribution of the residue of
the testator’s estate.

6. The bequest of $500. given Edward How-
land by the fifth item of the said seventh codicil
and the share in the testator’s residuary estate
given him by the ninth item of such codicil as
changed by the said eighth codicil was revoked
by the testator through a mistake of fact appear-
ing upon the face of the said eighth codicil. Such
revocation did not take effect and the said Ed-
ward Howland is entitled to the same benefit
under the said codicils as if the sixth item of the
said eighth codicil had not been included therein.

7. Susan A. Truax, of Green Grove, Neptune
Township, New Jersey, is entitled to the pecuni-
ary bequests given to “the widow of George
Truax” by the said seventh and eighth codicils.

8. The following beneficiaries named in the

said seventh or eighth codicils have been prop-
erly identified and proved to be as follows:

(a) “ Methodist Home for Aged, Ocean
Grove, N. J.,” as The Methodist Episcopal Home
for the Aged of New dJersey, located at Ocean
Grove, New dJersey.

(b) “ Sales Non-Sectarian Home for the
Aged, Asbury Park, N. J.,” as Searle Memorial
Non-Sectarian Sea Shore Home for Aged
Women, which is located at Asbury Park, New
Jersey.

(c) “ Society for the Prevention of Cruelty
to Animals, at Asbury Park, N. dJ., if incorpo-
rated; if not as soon after a society for this
purpose 1s incorporated,” as Asbury Park So-
ciety for the Prevention of Cruelty to Animals,
an incorporated association located at Asbury
Park, New Jersey.

(d) “ Ann May Hospital, Spring Lake, N. J.,”
as Ann May Memorial Homeopathic Hospital

49 located at Spring Lake, New Jersey.
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(e) “Long Branch Hospital, Long Branch,
N. J.,” as Monmonth Memorial Hospital Asso-
ciation, located at Long Branch, New Jersey.

(f) “ Seney Hospital, Borongh of Brooklyn,
N. Y.,” as The Methodist Episcopal Hospital
in the City of Brooklyn, a corporation of the
State of New York, and located in the Borough
of Brooklyn in the City of New York. 10

(g) “O0Old People’s Home (Methodist) Bor-
ough of Manhattan, N. Y.,” as Methodist Epis-
copal Church Home of New York City for the
Aged and Infirm, a corporation of the State of
New York.

(h) “Old People’s Home (Methodist) Bor-
ough of Brooklyn, N. Y.,” as Brooklyn Metho-
dist Episcopal Church Home for the Aged, a
corporation of the State of New York, located
in the Borough of Brooklyn, in the City of
New York.

1) “Fund for Superannuated Preachers, 20
New dJersey Conference (Methodist),” as The
New dJersey Annual Conference, Inc., of the
Methodist Episcopal Church.

() “dohn Smith,” as John Schmidtt, of
Creedmore, Long Island, New York.

(k) “ Homer Clayton,” as Holmes C. Clayton,
of Asbury Park, New Jersey.

9. The revocations contained in the fourth
and fifth items of the said eighth codicil did not
revoke the remainders of the two trusts given by 30
the third and fourth items of the said seventh
codicil to the Society for the Prevention of
Cruelty to Animals and the Society for the Pre-
vention of Crime in the City of New York re-
spectively, and the said societies are entitled to
the corpus of the said trusts given them respec-
tively by the said third and fourth items of the
said seventh codicil.

40
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10. The Church of the Holy Spirit of Asbury
Park, New dJersey, and the Church of Our Lady
of Mt. Carmel of Asbury Park, New dJersey, are
each respectively entitled to the pecuniary be-
quests given to “ Churches at Asbury Park,
N. J., as follows: * * * Catholic * * *”
by the said seventh and eighth codicils.

11. The First Church of Christ, Scientist, of
Asbury Park, New dJersey, is entitled to the pe-
cuniary bequests given to “ Churches at Asbury
Park, N. J., as follows: * * * Christian Sci-
entist * * *” Dy the said seventh and eighth
codicils, but The Trustees of the Second Church
of Christ, Scientist, of Asbury Park, New Jer-
sey*, 1s not entitled to any bequest under the
legacy giyen to “ Churches at Asbury Park,
N. dJ., as follows: * * * Christian Scientist
* ¥ by the said seventh and eighth codicils,
and 1s not entitled to receive any share or por-
tion of the testator’s estate.

12. That the complainant, as the sole surviv-
ing executor of and trustee under said last will
and testament and codicils thereto, continue to
discharge his duties as such executor and trustee
and to complete the administration and distribu-
tion of the testator’s estate in the following
manner:

(a) By conveying the lands and premises de-
scribed in the third item of said last will and
testament to the heirs-at-law of Helen M. Brad-
ley, deceased (other than Catharine Churchill
or any of her issue) in accordance with, the
directions and upon the terms and conditions
provided in and by said will.

(b) By conveying to the City of Asbury
Park the lands and premises described in the
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second, fourth and seventh parcels of the sixth
item of said last will and testament in accord-
ance with the directions and upon the terms and
conditions provided in and by said will.

(c) By selling and converting into money all
of the testator’s personal property and all of
the real estate of which the testator died seized, 10
mentioned and described as the first, third, fifth,
sixth, eighth, ninth, tenth, eleven and twelfth par-
cels of the sixth item of said will and in the
seventh item, the eighth item and the tenth item
thereof, 1n accordance with the directions and
powers and upon the terms and conditions pro-
vided in said will and codicils for the sale there-
of, not heretofore sold and converted by him, and
by first paying from the proceeds of any and all
such sales and conversions heretofore or here-
after made by him, all debts of the testator and ®
all taxes of any nature payable by the testator’s
estate as well as any and all commissions, coun-
sel fees, and other expenses incidental to the
administration of said estate including this suit
and of the trusts created by his said will and
testament and the codicils thereto, and then pay-
ing over, dividing and distributing the remainder
thereof to the following named beneficiaries in
the following manner: 2Q

1. To William C. Baspian and Joseph B.

Smith, Executors of the last will and testament
of Albert P. Smith, Sr., deceased, designated in

the said Seventh Codicil as “ Albert Smith, Sr.,”
the primary legacy of $5,000 bequeathed to him
by said codicil.

2. To Albert P. Smith, Jr., of Brooklyn, New
York, designated in said Seventh Codicil as “ Al-
bert Smith, Jr.,” the primary legacy of $5,000.
bequeathed to him by said codicil.

40
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3. To James A. Smith, of Boonton, New Jer-
sey, designated in the said Seventh Codicil as
“ James Smith,”” the primary legacy of $5,000.
bequeathed to him by said codicil.

4. To Frank R. Smith, of Boonton, New Jer-
sey, designated in the said Seventh Codicil as
“ Frank Smith,” the primary legacy of $5,000.
bequeathed to him by said codicil.

5. To Foster N. Smith, of Boonton, New Jer-
sey, designated in the said Seventh Codicil as
“ Foster Smith,” the primary legacy of $5,000.
bequeathed to him by said codicil.

6. To Samuel H. Gillespie, of Morristown,
New dJersey, designated in the said Seventh
Codicil as “ Samuel Gillespie,” the primary
legacy of $5,000. bequeathed to him by said
codicil.

7. To John T. Gillespie, of Morristown, New
Jersey, designated in the said Seventh Codicil as
“John Gillespie,” the primary legacy of $5,000.
bequeathed to him by said codicil.

8 To James P. Gillespie, of White Plains,
New York, designated in the said Seventh Codicil
as “James Gillespie,” the primary legacy of
$5,000. bequeathed to him by said codicil.

9. To Helen G. Sanford, of Morristown, New
Jersey, designated in the said Seventh Codicil
as “ Helen Sanford,” the primary legacy of
$5,000. bequeathed to her by said codicil.

10. To Josephine G. Erskine, of New York
City, New York, designated in the said Seventh
Codicil as “ Josephine Erskine,” the primary
legacy of $5,000. bequeathed to her by said
codicil.

11. To dJosephine Hewitt, of Trenton, New
Jersey, designated in the said Eighth Codicil
as “dJosephine Hewitt,” the primary legacy of
$15,000. bequeathed to her by said codicil.

12. To Helen M. Jackson, of Belmar, New
Jersey, designated in the said Eighth Codicil as
“ Helen Jackson,” the primary legacy of $15,000.

40 Dbequeathed to her by said codicil .
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13. To Mary Alice Hueston, of Brooklyn, New
York, designated in the said Eighth Codicil as
“Minnie Hueston,” the primary legacy of
$15,000. bequeathed to her by said codicil.

14. To George L. Dickinson, of Newark, New
Jersey, designated in the said Seventh Codicil as
“ George Dickinson,” the primary legacy of
$5,000. bequeathed to him by said codicil.

15. To Gustave Meyers, of Westwood, New
Jersey, designated in the said Seventh Codicil as
“ Gustave Meyers,” the primary legacy of $5,000.
bequeathed to him by said codicil.

16. To The Asbury Park and Ocean Grove
Bank and Elizabeth Wells, Executors of the last
will and testament of William S. Wells, deceased,
designated in the said Seventh Codicil as “ Wil-
liam Wells,” the primary legacy of $5,000. be-
queathed to him by said codicil.

17. To the First Methodist Episcopal Church
of Asbury Park, New Jersey, designated in the
said Eighth Codicil as “ Churches at Asbury
Park, N. J., as follows: First Methodist # * *)”
the primary legacy of $1,000. bequeathed to it
by said codicil.

18. To The Rector, Warden and Vestry of
Trinity Church, Asbury Park, New Jersey, desig-
nated in the said Eighth Codicil as * Churches at
Asbury Park, N. dJ., as follows: * * * Episco-
palian, * # *” the primary legacy of $1,000.
bequeathed to it by said codicil.

19. To The Grand Avenue Reformed Church
of . Asbury Park, New Jersey, designated in the
said Eighth Codicil as “ Churches at Asbury
Park, N. J., as follows: * * * Reformed

Lnurch, * the primary legacy of $1,000.
bequeathed to it by said codicil.
*Fe A rs* baptist Church of Asbur

Eark, New dJersey, designated in the said Eight

~odicil as ¢ Churches at Asbury Park, N. J., as
Mows: * « « Baptist, * * the pri-
v a c¢ y of $1,000. bequeathed to it by said

10
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21. To the Evangelical Lutheran Church of
the Atonement of Asbury Park, New Jersey,
designated in the said Eighth Codicil as
6 Churches at Asbury Park, N. J., as follows:
* * # Lutheran, * * the primary
legacy of $1,000 bequeathed to it by said codicil.

22. To The First Presbyterian Church of
Asbury Park, New Jersey, designated in the said
Eighth Codicil as “ Churches at Asbury Park,
N. J., as follows: * * * Presbyterian, * *
the primary legacy of $1,000. bequeathed to it
by said codicil.

23. To the Ballard Memorial Methodist Epis-
copal Church of Asbury Park, New Jersey, des-
ignated in the said Eighth Codicil as “ Churches
at Asbury Park, N. J., as follows: * *
Ballard Memorlal Church oo the pri-
mary legacy of $1,000. bequeathed to it by said
codicil.

24. To The Church of the Holy Spirit of
Asbury Park, New Jersey, designated in the said
Eighth Codicil as “ Churches at Asbury Park,
N. dJ., as follows: * * * C(Catholic, * # the
primary legacy of $1,000. bequeathed to it by
said codicil.

25. To the Church of Our Lady of Mt. Car-
mel, of Asbury Park, New dJersey, designated in
the said Eighth Codicil as “ Churches at Asbury
Park, N. J., as follows: * # # Catholic,
o the primary legacy of $1,000. be-
queathed to it by said codicil.

26. To the First Church of Christ, Scientist,
of Asbury Park, New Jersey, designated in the
said Eighth Codicil as “ Churches at Asbury
Park, N. J., as follows: * * * Christian
Scientist, * * the primary legacy of $1,000.
bequeathed to it by said codicil.

27. To the Congregation, Sons of Israel, of
Asbury Park, New Jersey, designated in the said
Eighth Codicil as “ Churches at Asbury Park,

N. J., as follows: * * * Jewish Synagogue,
* primary legacy of $1,000. be-

40 queathed to it by said codicil.
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28. To the Saint Stephen’s A. M. E. Zion
Chnrch, of Asbnry Park, New Jersey, designated
in the said Eighth Codicil as “ Churches at As-
bury Park, N. J., as follows: * * * Zion
Methodist (colored) * * the primary
legacy of $1,000. bequeathed to it by said codicil.

29. To the Mt. Pisgah Baptist Temple, of
Asbury Park, New Jersey, designated in the said qo
Eighth Codicil as “ Churches at Asbury Park,

N. J.,, as follows: * * * Mt. Pisgah Baptist
(colored) * * the primary legacy of
$1,000. bequeathed to it by said codicil.

30. To the Rector, Church Wardens and Ves-
trymen of St. Augustine Church, of Asbury
Park, New Jersey, designated in the said Eighth
Codicil as “ Churches at Asbury Park, N. J.,
as follows: * * * [Episcopalian (colored)

* Ok the primary legacy of $1,000. be-
queathed to it by said codicil.

3l. To the First Methodist Episcopal Church, 20
of Bradley Beach, New Jersey, designated in the
said Eighth Codicil as “ Churches at Bradley
Beach, N. J., as follows: Methodist # *

the primary legacy of $1,000. bequeathed to it
by said codicil.

32. To St. James’ Mission, of Bradley Beach,
New Jersey, designated in the said Eighth Codi-
cil as “ Churches at Bradley Beach, N. J., as
follows: * * * St. James’ Episcopal * *

the primary legacy of $1,000. bequeathed to it
by said codicil. 30

33. To The Church of the Ascension, of Brad-
ley Beach, New Jersey, designated in the said
Eighth Codicil as “ Churches at Bradley Beach,
N. dJ., as follows: * * * C(Catholic,” the pri-

mary legacy of $1,000. bequeathed to it by said
codicil.

the Avon-by-the-Sea Methodist Protes-
tant Church, of Avon, New Jersey, designated
T sa® Eighth Codicil as “ Churches at
Avon, N. J., as follows: Methodist * * the
primary legacy of $1,000. bequeathed to it by
said codicil. 40
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35. To the First Baptist Church of Key-
East, Avon, New Jersey, designated in the said
Eighth Codicil as “ Churches at Avon, N. J.,
as follows: * * * Baptist,” the primary legacy
of $1,000. bequeathed to it by said codicil.

36. To the West Grove Methodist Episcopal
Church of West Grove, New dJersey, designated
in the said Eighth Codicil as “ Methodist Church
at West Grove, N. J.,” the primary legacy of
$1,000. bequeathed to it by said codicil.

37. To The Methodist Episcopal Home for
the Aged of New dJersey, of Ocean Grove, New
Jersey, designated in the said Seventh Codicil as
“ Methodist Home for the Aged, Ocean Grove,
N. J.,” the primary legacy of $5,000. bequeathed
to it by said codicil.

38. To the Searle Memorial Non-Sectarian
Seashore Home for Aged Women, of Asbury
Park, New dJersey, designated in the said Sev-
enth Codicil as “ Sales Non-Sectarian Home for
the Aged, Asbury Park, N. J.,” the primary leg-
acy of $5,000. bequeathed to it by said codicil.

39. To the Young Men’s Christian Associa-
tion of Asbury Park and Ocean Grove, New Jer-
sey, designated in the said Eighth Codicil as
“Young Men’s Christian Association, Asbury
Park, N. J.,” the primary legacy of $1,000. be-
queathed to it by said codicil.

40. To the Women’s Christian Temperance
Union of Asbury Park, New dJersey, designated
in the said Eighth Codicil as “ Women’s Chris-
tian Temperance Union, Asbury Park, N. J.,)”
the primary legacy of $1,000. bequeathed to it
by said codicil.

41. To the Asbury Park Free Public Library,
of Asbury Park, New Jersey, designated in the
said Eighth Codicil as “ Asbury Park Library,
Asbury Park, N. J., the primary legacy of $1,-
000. bequeathed to it by said codicil.

42. To the Asbury Park Society for the Pre-
vention of Cruelty to Animals, of Asbury Park,
New Jersey, designated in the said Seventh and



199

Final Decree.

Eighth Codicils as “ Society for the Prevention
of Cruelty to Animals, at Asbury Park, N. J.,”
the primary legacy of $1,000. bequeathed to it by
the third item of said Eighth Codicil and the
primary legacy of $5,000. bequeathed to it by the
third item of said Seventh Codicil.

43. To the Ann May Memorial Homeopathic
Hospital, of Spring Lake, New Jersey, desig-
nated in the said Eighth Codicil as “ Ann May
Hospital, Spring Lake, N. J.,” the primary leg-
acy of $1,000. bequeathed to it by said codicil. -

44. To the Monmouth Memorial Hospital As-
sociation, of Long Branch, New dJersey, desig-
nated in the said Eighth Codicil as “ Long
Branch Hospital, Long Branch, N. J.,” the pri-
m?ﬁ'yllegacy of $1,000. bequeathed to it by said
codicil.

45. To The Methodist Episcopal Hospital in
the City of Brooklyn, designated in the said
Eighth Codicil as “ Seney Hospital in the Bor-
ough of Brooklyn, N. Y.,” the primary legacy of
$1,000. bequeathed to it by said codicil.

46. To the Methodist Episcopal Church Home
of New York City for the Aged and Infirm, of
New York City, New York, designated in the said
Eighth Codicil as “ Old People’s Home (Metho-
dist), Borough of Manhattan, N. Y.,” the pri-

mary legacy of $1,000. bequeathed to it by said
codicil.

ni47- t Tir the Brooklyn Methodist Episcopal
thurch Home for the "Aged, of Brooklyn, New

1 s designated in the said Eighth Codicil as

Old People’s Home (Methodist), Borough of
Brooklyn, N. Y.,” the primary legacy of $1,000.
bequeathed to it by said codicil.

48. To The New Jersey Annual Conference,
m ~ °1 the Methodist Episcopal Church, of
q ®re®o” n’INew Jersey, designated in the said
p as “ Fund for Superannuated

New dJersey Conference (Metho-

the primary legacy of $5,000. bequeathed
m it by sai(ﬁ) codicﬁ. gacy a

20
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49. To the Society for the Prevention of
Crime in the City of New York, designated in
the said Seventh Codicil as “ Society for the
Prevention of Crime in the City of New York,”
the primary legacy of $5,000. bequeathed to it
by said codicil.

50. To Andrew Eckel, of Brooklyn, New Aork,

10 designated in the said Seventh Codicil as “ An-
drew Eckel,” the primary legacy of $500. be-
queathed to him by said codicil.

51. To Frederick Thorne, of Westwood, New
Jersey, designated in the said Seventh Codicil as
“ Frederick Thorne,” the primary legacy of
$500. bequeathed to him by said codicil.

52. To dJohn Schmidtt, of Creedmore, Long
Island, New York, designated in the said Sev-
enth Codicil as “ John Smith,” the primary leg-
acy of $500. bequeathed to him by said codicil.

53. To Martin Sther, of Bockville Center,
Long Island, New York, designated in the said
Seventh Codicil as “ Martin Sther,” the primary
legacy of $500. bequeathed to him by said cod-
icil.”’

54. To Holmes C. Clayton and Ira A. Clayton,
executors of the last will and testament of
Holmes C. Clayton, deceased, designated in the
saild Seventh Codicil as “ Homer Clayton,” the
primary legacy of $500. bequeathed to him by
said codicil.

55. To Edward Howland, of Asbury Park,
New dJersey, designated in the said Seventh Codi-
cil as “ Edward Howland,” the primary legacy
of $500. bequeathed to him by said codicil.

56. To Susan A. Truax of Green Grove, New
Jersey, designated in the said Seventh Codicil
as “ the widow of George Truax, who formerly
resided at Asbury Park, N. J., and now lives sev-
eral miles west of Asbury Park,” the primary
legacy of $500. bequeathed to her by said codicil.

57. To the Asbury Park Hospital, of Asbury
Park, New Jersey, designated in the said Eighth

40 Codicil as “ the Hospital located on Asbury Ave-
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nue, in Asbury Park, New Jersey,”” the primary
legacy of $5,000. bequeathed to it by said codicil.

In the case of each such payment there shall
also be included interest upon the sum so desig-
nated at the rate of six per cent, per annum from
one year after the date of the death of the said
testator.

(d) By thereafter paying over, dividing and
distributing to each of the fifty-seven aforenamed
legatees with the exception of the said Asbury
Park Hospital the remainder of said proceeds in
the proportions which the primary legacy here-
inbefore directed to be paid to each such legatee
respectively bears to the sum of $167,500., being
the total amount of the said primary legacies so
directed to be paid after deducting the sum of
$5,000. directed to be paid to the said Asbury
Park Hospital, as aforesaid.

(e) That nothing herein contained shall re-
lieve the complainant, from accounting, as such
executor and trustee, as required by law and by
the said will and codicils.

E. R. WALKER,
Chancellor.

Respectfully advised,

John H. Baches,
V.-C.
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NOTICE OF APPEAL.
Filed January 24, 1925.

The defendants, The Methodist Episcopal Hos-
pital in the City of Brooklyn, The Methodist
Episcopal Church Home of New York City for
the Aged and Infirm of New York City, New
York, and The Brooklyn Methodist Episcopal
Church Home for the Aged of Brooklyn, New
York, hereby appeal from the final decree in this
cause made on the 16th day of December, 1924,
and from paragraph 4 thereof reading as fol-

lows :

“ The changes made by the testator in the
said eighth codicil in the amounts of certain
of the primary bequests contained in the
said seventh codicil, changed the proportions
in which, by the provisions of the said
seventh codicil, the. beneficiaries named there-
in were entitled to share in the residue of
the testator’s personal estate, and said resi-
due should be distributed among the individ-
uals, churches, charitable associations and
other institutions mentioned in the said
seventh codicil as ‘the aforenamed legatees
in the proportions or percentages that the
primary bequests therein given them” stand
as changed by the said eighth codicil.”

and from paragraph 12, subdivision (d) thereof,

reading as follows:

“ By thereafter paying over, dividing and
distributing to each of the fifty-seven afore-
named legatees with the exception of the said
Asbury Park Hospital the remainder ot sai
proceeds in the proportions which the pri-
mary legacy hereinbefore directed to be P&m
to each such legatee respectively bears to the
sum of $167,500., being the total amount ot
the said primary legacies so directed to oe
paid after deducting the sum ot $5,Udo. a -
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rected to be paid to the said Asbury Park
Hospital, as aforesaid/*
to the Court of Errors and Appeals in the last
resort in all causes.

PITNEY, HARDIN & SKINNER,

Solicitors for and of Counsel with
Defendants, The Methodist Epis- *0
copal Hospital in the City of
Brooklyn, The Methodist Epis-
copal Church Home of New York
City for the Aged and Infirm of
New York City, New York, and
The Brooklyn Methodist Epis-
copal Church Home for the Aged
of Brooklyn, New York.

I conceive there is good cause for appeal of 20
the above stated cause.

EDWARD 0. STANLEY, J:r.,
Of Counsel with Defendants-Appellants
Above Named.

3D
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PETITION OF APPEAL.
Filed January 24, 1925.

To the Honorable, the Court of Errors and Ap-
peals in the last resort in all causes:

The petition of The Methodist Episcopal Hos-
pital in the City of Brooklyn, The Methodist
Episcopal Church Home of New York City for
the Aged and Infirm of New York City, New
York, and The Brooklyn Methodist Episcopal
Church Home for the Aged of Brooklyn, New
York, the appellants in the above, entitled cause,
respectfully shows:

1. That your petitioners find themselves ag-
grieved by a decree made in the Court of Chan-
eery by His Honor, Edwin Robert Walker, Chan-
cellor of the State of New Jersey, bearing date
December 16, 1924, in a cause wherein Samuel H.
Gillespie, sole acting executor and surviving
trustee, &c., of James A. Bradley, deceased, was
complainant, and John T. Gillespie and others
were defendants, in this respect, to wit:

That the said decree adjudges and decrees
that the changes made by the testator in the said
eighth codicil in the amounts of certain of the
primary bequests contained in the said seventh
codicil, changed the proportions in which, by the
provisions of the said seventh codicil, the bene-
ficiaries named therein were entitled to share
in the residue of the testator’s personal estate,
and said residue should be distributed among the
individuals, churches, charitable associations and
other institutions mentioned in the said seventh
codicil as “ the aforenamed legatees” in the pro-
portions or percentages that the primary be-
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quests therein given them, stand as changed by
the said eighth codicil; and

That the said decree adjudges and decrees that
the complainant, as the sole surviving executor
of and trustee under said last will and testament
and codicils thereto, continue to discharge his
duties as such executor and trustee and to com-
plete the administration and distribution of the
testator’s estate by paying over, dividing and
distributing to each of the fifty-seven legatees
named in the said decree with the exception of
the said Asbury Park Hospital the remainder of
the proceeds of the testator’s personal property
and real estate as in said decree mentioned in the
proportions which the primary legacy in said de-
cree directed to be paid to each such legatee re-
spectively bears to the sum of $167,500, being
the total amount of the said primary legacies
so directed to be paid after deducting the sum
of $5,000 directed to be paid to the said Asbury
Park Hospital as aforesaid, in so far as the part
of such decree last mentioned adjudges and de-
crees the proportion of said remainder to be
paid to your petitioners The Methodist Episcopal
Hospital in the City of Brooklyn, The Methodist
Episcopal Church Home of New York City for
the Aged and Infirm of New York City, New
York, and The Brooklyn Methodist Episcopal
Church Home for the Aged of Brooklyn, New
York.

2. And your petitioners humbly appeal from

those parts of the decree of the Chancellor
which decree as aforesaid on the ground that
the same are erroneous for that the proportion
of your petitioners in the residue of the testa-
tor’s personal estate should be as directed by
the provisions of the seventh codicil to the will
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of the said James A. Bradley, deceased, un-
changed by the eighth codicil thereof, and said
residue should be distributed to your petitioners
among the other legatees named in said seventh
and eighth codicils in the said proportions named
in the said seventh codicil, viz., the proportions
in which the primary legacies to your petitioners
,in said seventh codicil directed to be paid to your
petitioners respectively bear to the total amount
of the primary legacies so directed to be paid
in said seventh codicil.

Your petitioners therefore pray that the said
decree of the said Chancellor may be in the par-
ticulars aforesaid reversed, set aside and for
nothing holden, and that your petitioners may
have such relief in the premises as to this Honor-
able Court shall seem meet.

PITNEY, HARDIN & SKINNER,

Solicitors for and of Counsel with
Defendants - Appellants, The
Methodist Episcopal Hospital in
the City of Brooklyn, The Metho-
dist Episcopal Church Home of
New York City for the Aged and
Infirm of New York City, New
York, and The Brooklyn Metho-
dist Episcopal Church Home for
the Aged of Brooklyn, New York.
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NOTICE OF APPEAL.
Filed January 30, 1925.

The defendants, First Presbyterian Church of
Asbury Park, New dJersey, The Trustees of the
Second Church of Christ, Scientist, of Asbury
Park, New dJersey, and Ann May Memorial
Homeopathic Hospital, of Spring Lake, New
Jersey, hereby appeal from the final decree in
this cause made on the 16th day of December,
1924, and from Paragraph 4 thereof, reading as
follows:

“4, The changes made by the testator in
the said eighth codicil in the amounts of
certain of the primary bequests contained
in the said seventh codicil, changed the pro-
portions in which, by the provisions of the
said seventh codicil, the beneficiaries named
therein were entitled to share in the residue
of the testator’s personal estate, and said
residue should be distributed among the in-
dividuals, churches, charitable associations
and other institutions mentioned in the said
seventh codicil as ‘the aforenamed lega-
tees’ in the proportions or percentages that
the primary bequests therein given them,
stand as changed by the said eighth codicil.”’

and from Paragraph 11, reading as follows:

“11. The First Church of Christ, Scien-
tist, of Asbury Park, New Jersey, is entitled
to the pecuniary bequests given to ‘ Churches
at Asbury Park, N. J., as follows: * * *
Christian Scientist * * *’ by the said
seventh and eighth codicils, but The Trus-
tees of the Second Church of Christ, Scien-
tist, of Asbury Park, New Jersey, is not en-
titled to any bequest under the iegacy given
to ‘Churches at Asbury Park, N. J., as fol-
lows: * * * C(Christian Scientist * *

10
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1s not entitled to receive any share or por-
tion of the testator’s estate.”®

and from Paragraph 12, sub-division (d) there-
of, reading as follows:

“(d) By thereafter paying over, divid-

ing and distributing to each of the fifty-

30 seven aforenamed legatees with the excep-

tion of the said Asbnry Park Hospital the

remainder of said proceeds in the propor-

tions which the primary legacy hereinbefore

directed to be paid to each such legatee re-

spectively bears to the sum of $167,500., be-

ing the total amount of the said primary

legacies so directed to be paid after deduct-

ing the sum of $5,000. directed to be paid to

the said Asbury Park Hospital, as afore-

said. **

to the Court of Errors and Appeals in the last
20 resort in all causes.

PATTERSON, RHOME & MORGAN,
Solicitors for and of Counsel
for the Above Named Defendants.

I conveice there is a good cause for appeal of
the above stated cause.

KAYS R. MORGAN,
Of Counsel with
Defendants-Appellants Above Named.

40
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PETITION OF APPEAL.
Filed January 30, 1925.

To the Honorable, the Court of Errors and Ap-
peals in the last resort in all causes:

The petition of First Presbyterian Church of
Asbury Park, New Jersey, The Trustees of the
Second Church of Christ, Scientist, of Asbury
Park, New Jersey, and Ann May Memorial
Homeopathic Hospital, of Spring Lake, New
Jersey, the appellants in the above-entitled cause,
respectfully shows:

1 That your petitioners find themselves ag-

grieved by a decree made in the Court of Chan-
cery by his Honor, Edwin Robert Walker, Chan-
cellor of the State of New Jersey, bearing date
December 16, 1924, in a cause wherein Samuel
H. Gillespie, sole acting executor and surviving
trustee, etc., of James A. Bradley, deceased, was
complainant, and John T. Gillespie and others
were defendants, in this respect, to wit:

That the said decree adjudges and decrees
that the changes made by the testator in the
said eighth codicil in the amounts of certain of
the primary bequests contained in the said seventh
codicil, changed the proportions in which, by the
provisions of the said seventh codicil, the bene-
ficiaries named therein were entitled to, share in
the residue of the testator’s personal estate, and
said residue should be distributed among the
individuals, churches, charitable associations and
other institutions mentioned in the said seventh
codicil as “ the aforenamed legatees” in the pro-
portions or percentages that the primary be-

quests therein given them, stand as changed by
the said eighth codicil.
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That the said decree adjudges and decrees
that the said defendant, The Trustees of the
Second Church of Christ, Scientist, of Asbury
Park, New Jersey, is not entitled to any bequest
under the legacy given to, “ Churches at Asbury
Park, N. J., as follows: * * # Christian Scien-
tist * # *” by the said seventh and eighth codi-
cils, and i1s not entitled to receive any share or
portion of the testator’s estate..

That the said decree adjudges and decrees that
the complainant, as the sole surviving executor
of and trustee under the last will and testament
and codicils thereto, continue to discharge his
duties as such executor and trustee, and to com-
plete the administration and distribution of the
testator’s estate by paying over, dividing and

. distributing to each of the fifty-seven legatees

named in the said decree with the exception of
the said Asbury Park Hospital the remainder of
the proneeds of the testator’s personal property
and real estate as in said decree mentioned in
the proportions which the primary legacy in said
decree directed to be paid to each such legatee
respectively bears to the sum of $167,500 being
the total amount of the said primary legacies
so directed to be paid after deducting the sum
of $5,000 directed to be paid to the said Asbury
Park Hospital as aforesaid.

2. And your petitioners humbly appeal from
those parts of the decree of the Chancellor which
decrees as aforesaid on the ground that the same
are erroneous for that the proportion of your
petitioners in the residue of the testator’s per-
sonal estate should be as directed by the provi-
sions of the seventh codicil to the will of the
said James A. Bradley, deceased, unchanged by
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the eighth codicil thereof, and said residue
should he distributed to your petitioners among
the other legatees named in said seventh and
eighth codicils in the said proportions named
in the said seventh codicil, viz., the proportions
in which the primary legacies to your petitioners
in said seventh codicil directed to be paid to
your petitioners respectively bear to the total
amount of the primary legacies so directed to
be paid in said seventh codicil, and also for that
your petitioner, The Trustees of the Second
Church of Christ, Scientist, of Asbury Park,
New dJersey, should be entitled to the pecuniary
bequest under the legacy given to “ Churches
at Asbury Park, N. J., as follows: ' * * *
Christian Scientist * * by the seventh and
eighth codicils and should be entitled to receive
its share or portion of the testator’s estate.

Your petitioners therefore pray that the said
decree of the said Chancellor may be in the par-
ticulars aforesaid reversed, set aside and for
nothing holden, and that your petitioners may
have such relief in the premises as to this Hon-
orable Court shall seem meet.

PATTERSON, RHOME and MORGAN,

Solicitors for and of Counsel with
Defendants-Appellants, Fir"t
Presbyterian Church, of Asbury
Park, New dJersey, The Trustees
of the Second Church of Christ,
Scientist, of Asbury Park, New
Jersey, and Ann May Memorial
Homeopathic Hospital, of Spring
Lake, New dJersey.

Kays R. Morgan,
Of Counsel.
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Answers to Petitions of Appeal.

Formal answers to petitions of appeal filed by:

January 30, 1925.

Samuel H. Gillespie, sole acting executor and
surviving trustee of the last will and testament
and codicils thereto of James A. Bradley, de-
ceased, complainant-respondent, by

EDWARD K. MILLS,
Solicitor.

January 28, 1925.

John T. Gillespie and Samuel H. Gillespie,
executors of the Last Will and Testament of
Louis C. Gillespie, deceased; John T. Gillespie,
James P. Gillespie, Samuel H. Gillespie, Jose-

.phine G. Erskine, Helen G. Sanford, Mary G

[llman and George Fletcher Illman, defendants-
respondents, by

McCarter & English,
Solicitors.

George L. Dickinson, Estate of Albert P.
Smith, Sr.; Albert P. Smith, Jr.; Foster N.
Smith, Frank R. Smith, James A. Smith, John
Smith and Martin Sther, defendants-respond-
ents, by

H. H. SNEDEKER,
Solicitor.

February 6, 1925.

Society for the Prevention of Crime in the
City of New York, defendant-respondent, by

STAMLER, STAMPER & KOESTLER,

Solicitors.
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February 11, 1925.

Fund for Superannuated Ministers, New Jer-
sey Annual Conference—Methodist Episcopal
Church, defendant-respondent, by

AVIS & AVIS,

Solicitors.

February 10, 1925.

Formal answer to the petition of appeal of
Trustees of the Second Church of Christ, Scien-
tist, of Asbury Park, filed by Methodist Epis-
copal Hospital in the City of Brooklyn, Metho-
dist Episcopal Home of New York City for
the Aged and Infirm of New York City, New
York, and The Brooklyn Methodist Episcopal
Church Home for the Aged of Brooklyn, New
York, by

PITNEY, HARDIN & SKINNER,
Solicitors.

Formal answers to the petition of appeal of
First Presbyterian Church of Asbury Park, New
Jersey, Trustees of the Second Church of Christ,
Scientist, of Asbury Park, New Jersey, and Ann
May Memorial Homeopathic Hospital of Spring
Lake, New Jersey, filed as follows:

February 3, 1925.

Samuel H. Gillespie, sole acting executor and
surviving trustee of the last will and testament
and codicils of James A. Bradley, deceased, by

EDWARD K. MILLS,
Solicitor.

40
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February 6, 1925.

Society for the Prevention of Crime in the
City of New York, by

STAMLER, STAMLER & KOESTLER,
Solicitors.

February 11, 1925.

Fund for Superannuated Ministers New Jer-
sey Annual Conference Methodist Episcopal
Church.

AVIS & AVIS,

Solicitors.

February 2, 1925.

John T. Gillespie and Samuel H. Gillespie,
executors of the last will and testament of Louis
C. Gillespie, deceased, John T. Gillespie, James
P. Gillespie, Samuel H. Gillespie, Josephine G.
Erskine, Helen G. Sanford, Mary G. Illman and
George Fletcher Illman, by

McCarter & English,
Solicitors.
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New dJersey Court of Errors and Appeals

Between

Samuel H. Gillespie, Sole
Acting Executor and Sur-
viving Trustee, &ec.,, of

James A. Beadley, de- No. 47
ceased, On Appeal
Complainant-Respondent, from
and Chancery.

John T. Gillespie and Sam- Brief.
uel H. Gillespie, Execu-
tors, &c., of Louis C. Gil-
lespie, €t als.,
Defendants-Respondents.

BRIEF.

This appeal is the appeal of the First Presby-
terian Church of Asbury Park, New dJersey, the
Trustees of the Second Church of Christ,
Scientist, of Asbury Park, New dJersey, and
Ann May Memorial Homeopathic Hospital of
Spring Lake, New dJersey.

This brief is on behalf of the Methodist Epis-
copal Hospital in the City of Brooklyn, the
Methodist Episcopal Church Home in New York
City for the Aged and Infirm of New York, and
the Brooklyn Methodist Episcopal Church Home
of Brooklyn, New York, respondents to the
above appeal.

The questions arising on this appeal are the
same as those presented in No. 45 bearing the
same title as this cause, with the exception of
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the contention raised by the Trustees of the
Second Church of Christ Scientist. These points
have been fully discussed in the brief filed by
us on behalf of the respondents we represent in
their appeal, and we respectfully refer the Court
to our brief filed on that appeal, and submit the
same as our brief on behalf of the respondents
we represent in this appeal.

Respectfully submitted,

PITNEY, HARDIN & SKINNER,
Solicitors for and of Counsel with
Methodist Episcopal Hospital in the
City of Brooklyn, Methodist Epis-
copal Church Home in New York
City for the Aged and Infirm of
.New York, and Brooklyn Metho-
dist Episcopal Church Home of
Brooklyn, New York.

Edward O. Stanley, Jr.,
Of Counsel.
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Uu< Court of Crrors and Dippcafe.

Between

Samuel H. Gillespie, Sole Acting
Executor and Surviving Trustee, &. On é‘}ll’:fal fr
of James A. Bradley, deceased, cery:

Complainant-respondent,
~BRIEF.
AND

John T. Gillespie and Samuel KL
Gillespie, Executors, &c. of Louis

C. Gillespie, et als
Defendants-respondents.

This brief is submitted on behalf of The Metho-
dist Episcopal Hospital in the City of Brooklyn,
The Methodist Episcopal Church Home of New
York City for the Aged and Infirm of New York
City, New York, and The Brooklyn Methodist
Episcopal Church Home, of Brooklyn, New York,
three of the defendants in the above entitled cause
who have appealed from the final decree in Chan-

cery.

Statement of Case.

This is an appeal from the final decree of the
Chancery Court entered December 16, 1924, con-
struing the Will of the decedent, James A. Bradley,
founder of Asbury Park.

The Will was executed June 26, 1896 (p. 101,
1 13).

The Seventh Codicil was executed May 3, 1916
(p. 101, 1. 20).
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The Eighth Codicil was executed March 3, 1919
(p. 101, 1 21).

The testator died June 6, 1921 (p. 101, 1 11).

He left personal property appraised at a little
more than $100,000 (p. 103, L 17), and an equity
in real property appraised at almost $1,150,000 (p.
103, 1. 19 and 20; p. 164).

The Will is a very long document. We do not
analyze the same for the reason that the Seventh
Codicil thereto in the main revoked the original
Will and its first six codicils.

From the record it will be seen that many ques-
tions as to the construction of said will and codi-
cils arose herein. This appeal concerns only one
and that is in relation to the meaning of certain
clauses of the Seventh and Eighth Codicils. The
clauses of the Seventh Codicil bearing on the point
at issue are as follows (p. 44,1. 24) :

“I, James A. Bradley, do make, publish and

declare this to be a codicil to my Last Will and
Testament.

First: I hereby revoke any and all legacies
given and bequeathed in any and all former
wills and codicils, and do direct that the fol-
lowing shall be the only bequests distributed
in my estate.

Second: I do hereby give and bequeath to
each of the following persons and institutions

or corporations, the sum of Five thousand
($5000) dollars: Albert Smith, Sr.” * *

Then follows in this second clause a list of six-
teen individuals and over thirty charitable insti-
tutions, including said three appellants, each in-
dividual and institution receiving a gift of $5,000.

The ninth and tenth clauses of the Seventh Codi-

cil read as follows (p. 46,1. 39) :

“Ninth: All the rest, residue and remainder
of my estate, I give and bequeath to the afore-
named legatees in the proportion or on the per-
centage that the aforementioned legacies are

given to them respectively.
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Tenth: I direct that the legacies herein pro-
vided for shall be a charge on my real estate,
and I direct my Executor, and give him full
power of sale to sell any and all of my real
estate to pay said legacies, and give him power
to execute deed or deeds therefor.”

It will thus be seen that by this codicil each ap-

pellant receives two independent legacies. The first
is a legacy of $5,000 and the second an interest in
the residuary estate in the proportion that $5,000
bears to the sum of all the legacies given. This
last sum is approximately $255,000. In other words
each appellant receives as its second gift approxi-
mately 5000/255,000ths of the residuary estate.

The Eighth Codicil provides (p. 48, 1 25) :

“First: In lieu of the legacies of Five thou-
sand ($5,000) dollars each to Josephine Hew-
itt, Helen Jackson and Minnie Hueston, I give
and bequeath to said Josephine Hewitt, Helen
Jackson and Minnie Hueston, the sum of Fif-
teen thousand ($15,000) dollars to each.”

“Third: In lieu of the legacies of Five thou-
sand ($5,000) dollars each, provided in the
Second clause of the Codicil to my Will bear-
ing date the third day of May, One thousand
nine hundred and sixteen, and given as fol-
lows: Churches at Asbury Park”, etc.

Here follows a list of said institutions, excepting

three, in the order as they appear in the second
clause of the Seventh Codicil, and then is added
(p. 49, 1 26) :

“I give and bequeath to each of the afore-
named the sum of One thousand ($1,000) dol-
lars i. e, I reduce the aforesaid legacies as
originally provided for in the aforesaid Codicil
from Five thousand ($5,000) dollars to One
thousand ($17000) dollars to each,”
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After the eighth clause of the Eighth Codicil
appears the following (p. 50,1. 22) :

“In all other respects I ratify, confirm and
republish my aforesaid Will and my aforesaid
codicil bearing date the third day of May, in
the year One thousand, nine hundred and six-
teen.”

By the Seventh Codicil as already stated the spe-
cific legacies amount to approximately $255,000,
and by the Eighth Codicil to approximately $174,-
000. The question for determination on this appeal
1s, does each appellant take as its second gift
5000/255,000ths of the residuary estate or 1000/-
174,000ths thereof?

The proportion or percentage of the
interest in the residuary estate of each
of the institutions represented by the
undersigned was fixed by the Seventh
Codicil and not in any way affected ex-
pressly or by implication by the Eighth
Codicil.

(A)' The above construction seems in accord
with the intent of the testator.

There are considerations other than the inde
pendent form of the bequests and the absence of
any express change of proportions in the residuary
which indicate this. As may be seen by the will
and codicils, Mr. Bradley in 1896 left one-half of
the bulk of his estate to charitable institutions, in-
cluding the three appellants herein, and twenty
years later by his Seventh Codicil left almost two
thirds of his entire estate to religious or charitable
institutions.  The Eighth Codicil was made less
than three years after the Seventh. There is noth-
ing in the record, unless in the language of the
Eighth Codicil, to suggest any change of attitude
during this short period on the part of the testator
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toward the appellants or toward religious or
charitable institutions in general. That interpre-
tion of the Eighth Codicil will be presumed which
will give full expression to such codicil with least
disturbance to the will and earlier codicils. The
Court of Chancery has decided that the legatees,
whose legacies were increased or decreased by the
Eighth Codicil shall share in the residuary in the
proportions that their legacies respectively under
the Eighth Codicil bear to the total of the legacies,
whereas the appellants contend that the ratios of
the legacies under the Seventh Codicil to the total
legacies under such codicil are the proper measures
of distribution. Which of the two constructions
will disturb the will and earlier codicils the less?
From the figures given at the hearing before
Vice Chancellor John H. Backes on April 28, 1924,
and disregarding expenses of administration, the
following computation will show the net estate at
the testator’s death of which distribution was
directed by the Seventh and Eighth Codicils.

Personal property (p. 103,
L 16) $101,640.87
Debts (p. 112, 1L 31).cueeecerueennnee 70,151.81 $31,489.06

Equity of real property (p. 103,
1- 20) ettt steas seseesnes $1,147,256.65
Unrevoked devises (p. 103,
L 26; p. 104, 1L 40;. p. 105,
1 28; p. 120, L 9)..ceevureueenee. 64,950.00 1,082,306.65

Total $1,113,795.71

Since $1,108,356.22 the figure found by the Com-
plainant in its brief in the Court of Chancery
(p. 29) is near enough to the above total for pur-
poses of illustration we have thought best in the
following computations to adopt such figure.

If under the Seventh Codicil, we consider the
two bequests (p. 45,1. 36; p. 46,1. 9) of $5,000 each
to natural individuals for life with remainders to
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institutions as going one-half to natural in-
dividuals and one-half to institutions, then the
aggregate of legacies of specific amounts under
such codicil to natural individuals would be $89,-
800 and to churches and institutions, $165,000;
the aggregate of legacies of specified amounts would
be $254,800, leaving a residue of $853,556.22.
Under this Codicil almost two-thirds of the entire
estate was left to churches and institutions.

If under the Eighth Codicil, the said two life
beneficiaries having died (p. 134, 1. 5 and 15) we
consider the said two bequests as going entirely to
institutions, then the aggregate of legacies of speci-
filed amounts under sudh codicil to natural in-
dividuals would be $114.300, and to churches and
institutions $59,000; the aggregate of legacies of
specified amounts would be $173,300, leaving a resi-
due of $935,056.22.

Distribution to three nieces.

If no Eighth Codicil had been executed and dis-
tribution were now made under the Seventh
Codicil, each of the three nieces given $15,000 under
the Eighth Codicil (p. 48, 1 26) would receive,

Legacy . $5,000.00
5000/254,800 of $853,556.22..... 16,749.53 $21,749.53

If, however, distribution were now made under
the Eighth Codicil, and according to appellants’
construction each of said nieces would receive,-

Legacy ... . $15,000.00
5000/254,800 of $935,056.22..... 48>8348-83 $33>848-83

If under the Eighth Codicil, but according to the
construction of the Court of Chancery

$15,000.00
Legacy 83,338.34  $98,338.34
15000/168,300 of $935,056.22 338. -338.
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(Since the Asbury Park Hospital was given a $5,-
000 bequest by the Eighth Codicil (p. 48,1. 32) but
1s not (p. 189, 1 40) entitled to share in the resi-
duary, the amount of such legacy was deducted
from the total of legacies under such codicil in
arriving at $168,300 as the denominator.)

Distribution to individual legatees of $5,000.

If no Eighth Codicil had been executed and dis-
tribution were now made under the Seventh Codicil
each of the natural individuals other than the above

nieces to whom $5,000 had been bequeathed would
receive,—

Legacy ..... . $5,000.00
5000/254,800 of $853,556.22........... 16,749.53 $21,749.53

If, however, distribution were now made under
the Eighth Codicil, and according to appellants’

construction each of said individuals would re®
celve—

LeSacy .. $5,000.00
5000/254,800 of $935,056.22........... 18,348.83 $23,348.83

If under the Eighth Codicil but according to the
construction of the Court of Chancery,—

Legacy $5,000.00
5000/168,300 of $935,056.22........... 27,779.45  $32,779.35

Distribution to Churches and Institutions includ-
ing Appellants.

If no Eighth Codicil had been executed and dis-
tribution were now made under the Seventh Codi-
cil, each of the churches and institutions (other
than Asbury Park Hospital) would receive,—

Legacy *, $5,000.00
5000/254,800 of $853,556.22........... 16,749.53 $21,749.53
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If, however, distribution were now made under
the Eighth Codicil, and according to appellants’
construction,—

Legacy $1,000.00
5000/254,800 of $985,056.22........... 18,348.83 $19,348.83

If under the Eighth Codicil, but according to
the construction of the Court of Chancery,—

Legacy ... . $1,000.00
1000/168,300 of $935,056.22................. 5,5655.89 $6,555.89

It is evident, then, that the construction asked
for by the appellants disturbs the earlier testamen-
tary provisions far less than the construction fa-
vored by the Court of Chancery. Under the former
each of the three nieces receives an increase of
about $11,600, or about 50%; under the latter an
increase of more than $76,500, or over 350%. Under
the former each other $5,000 individual legacy is
increased only about $1,600, but under the latter
more than $11,000. Under the former each church
and institution (other than Asbury Park Hospital)
1s decreased only about $2,400, but under the latter
1s decreased more than $15,000 or considerably over
two-thirds. The mere change of primary legacies
would not greatly alter the previous general scheme
of distribution, since the bulk of the estate con-
sisted of the residuary. Under the construction
of the Court of Chancery, however (p. 189, 1 21)
the testator is declared in 1919 to have intended
that certain nieces who in 1916 would each have
received equal legacies with each of the appellants
should receive fifteen times as much and certain
other legatees likewise in 1916 sharing equally
with appellants should receive five times as much.

It has been shown that under the Will one-half
of the bulk of the estate was to go to chanties,
and that under the Seventh Codicil two-thirds of
the entire estate was to go to churches and mstitu-
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tions. A computation will reveal that under the
Eighth Codicil under the Court’s construction less
than one-third of the estate would go to churches
and institutions, whereas under the appellants’
construction approximately three-fifths would go
to such legatees. The figures are:

According to the construction of the Court—

To Churches and Charities under Seventh

Codicil $717,734.60
To Churches and Charities under Eighth
Codicil ..vverecvervcnnennnnes 359,018.04

According to Appellants’ construction—

To Churches and Charities under Seventh

Codicil $717,734.60
To Churches and Charities under Eighth
Codicil 664,511.29

The action of the testator in altering the amounts
of primary legacies without changing the propor-
tions in the residuary may be looked on as natural.
In 1896 the bulk of the testator’s estate consisting
of real property was described in the Sixth Item of
the Will. In 1919, twenty-three years later, when
the Eighth Codicil was made, he still had most of
such real property (p. 164). By his Seventh Codi-
cil he had specified money legacies of the total
of about $255,000. We have seen that after deduct-
ing for debts the testator left in 1921 little more
than $30,000 (p. 112, 1 31) of personalty. There
1s no reason to think that in 1919 the amount of
his personal property was materially different.
Necessarily the legacies would be paid out of the
proceeds of real property. That fact and the con-
sideration that it might be a long time before his
executors could dispose to advantage of real prop-
erty which he had held for over twenty years
probably influenced the testator to change the pri-
mary legacies. He was not intending a change in
the general scheme. He had set his heart on cer-
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tain of his kindred, connections and employees re-
ceiving certain minimum amounts and concluded
that, if the cash should be slow in coming to hand
and the Executors should make payments on ac-
count of the legacies, such payments would go more
largely to the living persons who were legatees, if
he should increase certain of their primary legacies
and decrease the legacies to institutions. Such
solicitude for the prompt payment of certain speci-
fied sums to living persons does not at all militate
against the view that as to the residuary he wished
the institutions to take proportions as under the
earlier instrument.

It may be said further on this point that the
Seventh Codicil to Mr. Bradley’s Will clearly con-
templated two gifts to each beneficiary, to wit: a
legacy of a specific amount, payment of which was
charged on his. real estate (p. 47, 1 4) and a pro-
portionate share of the residue, if any, of his per-
sonal estate. It 1s a vital distinction, if assets
prove insufficient, whether what is given to a par-
ticular beneficiary is merely a proportionate share
in the residuary estate, or is a legacy of definite
amount, plus a proportionate share in the residuary
estate. In the first case, the legacies given to ben-
eficiaries entitled to share in the residue, being
mere proportionate shares in that residue, abate,
whereas legacies to beneficiaries not entitled to
share in the residue are paid in full. But under
a Will such as was made by Mr. Bradley there is
no provision under which the legacies are to be
abated, since they are not mere shares in the resi-
due, and therefore the deficiency would be borne
equally by all legatees, both those entitled to share
in the residue, if there had been any, and those not
so entitled.

Moreover, the testator clearly regarded the two
provisions as distinct, not only because he made
them in separate paragraphs of the Seventh Codicil,
but also because by paragraph Tenth, he directed
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that the “legacies” should he a charge on his real
estate (p. 47, 1 4).

He clearly intended to charge on his real estate
not equitably converted only the specific amounts
previously bequeathed, thereby separating those
“legacies” from any share of the residue in which
the same beneficiaries would share under the Ninth
paragraph of the Codicil.

(B) The Appellants’ construction of the Seventh
and Eighth Codicils is supported by the authori-
ties.

Quincy v. Rogers, 9 Cush. (Mass.) 291:

The bequests are independent and distinct. One
1s measured by a sum of money and the other is
measured by a proportion of the residuary estate.
The law recognizes that there is a distinction be-
tween pecuniary legacies and shares in the residu-
ary estate. As Chief Justice Shaw said in the above
case at page 297:

“Now, in common parlance, as well as in a
more precise use of language, a ‘legacy’ 1is
distinguishable from the gift of a residue, or
share in a residue.”

This language is quoted with approval in White v.
Ditson, 140 Mass. 351-359, 4 N. E. 606, 612, and
also in Sias v. Chase, 207 Mass. 372, 93 N. E. 802,
804. The assumption made in the briefs of com-
plainant and some of the respondents that the two
bequests made in the second and ninth items are
substantially one, is therefore unfounded and con-
trary both to the testator’s intention in separating
them in different parts of his Will, as well as to the
law relating thereto. Vice Chancellor Backes, in
deciding this case, evidently did not believe them
to be one bequest as he says (p. 176, 1L 22) that
“here the pecuniary and residuary legacies are
clearly several”. The assumption of other counsel
that the legacies and the gifts of the residuary es-
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tate are dependent and not independent begs the
question to be decided.

The court should note that the testator specifi-
cally refers in the substitution to the legacies “pro-
vided in the second clause” of the Seventh Codi-
cil. The language is (p. 48, 1L 36) “In lieu of the
legacies of $5,000 each provided in the second clause
of the codicil to my will bearing date the third day
of May, One Thousand Mne Hundred and Six-
teen, and given as follows:” (Italics ours.) To
each such legatee he gives in place of $5,000 only
$1,000. ‘It is highly significant that the testator
refers specifically to the “second clause” and does
not mention any change in the provisions of the
ninth clause.

Hall v. Severne, 9 Sim. 515:

This case was decided in 1839 and is cited as an
authority in various editions of Jarman on Wills.
From the syllabus it appears:

“Testator, by his will, gave pecuniary lega-
cies to several persons and directed his resi-
due to be divided amongst his beforemen-
tioned legatees in proportion to their several
legacies thereinbefore given. By a Codicil,
which he directed to be taken as part of his
Will, he gave several pecuniary legacies to
persons some of whom were legatees under his
Will, and declared that the several legacies
mentioned in the Codicil, were given to the
thereinmentioned legatees, in addition to what
he had given to them or any of them by his
Willi”

The opinion is concise. We quote as follows:

“Declared that the legatees under the Will
are entitled to distributive shares of the clear
residue of the testator’s estate rateably and m
proportion to the amounts of their respective
legacies under the Will. And declared that
the legatees under the Codicil are not, nor are
or is any or either of them, entitled, in respect
of their legacies under the Codicil” to any dis-
tributive shares or share of the said residue.
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This case supports the view that neither of the
three nieces whose legacies were increased by Mr
Bradley is for that reason to receive an increase in
her proportion in the residuary. If an increase of
legacy does not result in an increased proportion
in the residue, neither does a decrease or revoca-
tion of legacy affect the proportion.

Gibson’s Trusts, 2 J. & H. 656, 70 Eng. Reprint
1222:

In this case although the conclusion led to the
necessity of finding a partial intestacy, it was held
that the codicil affected the pecuniary legacies and
not the shares of the residue.

Colt v. Colt, 32 Conn. 422 (1865) ;
Colt v. Colt, 33 Conn. 270 (1866);
Colt v. Colt, 48 Fed. 385 (1881).

Of this case it may be remarked that a very large
amount was involved, that leaders of the bar par-
ticipated in the conduct thereof and that the opin-
ions are of an unusually thorough-going character.
In the Federal Court, Justice Blatchford comments
at length on the arguments of the lawyers both
pro and con and discusses many cases, American
and English.

The syllabus of 48 Fed. 385 reads in part as
follows:

“A.Will gave to each of several legatees a
specified number of shares of stock in a manu-
facturing company including a bequest of 500
shares to testator’s brother for life, and then
provided that the residue of such stock owned
by the testator at the time of his death ‘shall
be divided among the several persons and par-
ties to whom I have hereinbefore given legacies
of stock, in the ratio and proportion in which
said legacies Qf stock are hereinbefore given,
* * % meaning that my residuary estate in
said stock shall be shared by the same persons
to whom I have given specified legacies in
stock, and in precisely the same ratable propor-
tions.” By a codicil testator provided that ‘I
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also revoke and cancel, for reasons growing out
of his late unbrotherly conduct towards me,
the legacy of 500 shares of the stock * * *
given in the aforesaid will’ to his brother.
Held, that the proportional part of the residu-
ary stock which would fall to the brother by
virtue of the specific legacy was separate and
independent from it, and hence was not re-
voked by the revocation of the latter.”

Beginning at page 405 Justice Blatchford says:

“That the bequest of the residuary shares
was in a different clause of the will from the
bequest of the first 500 shares to James B.
and had no reference to the first clause, except
for the purpose of describing the legatees; that
James B. was as well specified to be a legatee
of residuary stock by describing him as already
a legatee as if the bequest had been of a given
number of shares of residuary stock to him by
name in the residuary clause; and that the re-
vocation in regard to James B. was specific,
and not in general terms, as in the second
codicil, in respect to the children of James B,
revoking all legacies before made to them, or
for their use. The respondents in that case
urged that the will and the codicil ought to be
read as of the date of the codicil, and that,
therefore, after the codicil was executed, James
B. was no longer a legatee of the 500 shares,
and so the bequest of the residuary shares
would not apply to him. To this the court re-
plied that reading the will as of the date of
the codicil would not strike out of the will
the clause containing the legacy of 500 shares,
but would have the effect merely to insert the
codicil as the last clause in the will, and the
bequest of the residue, to be divided among
those ‘to whom I have hereinbefore given lega-
cies of stock’ would still have the construction
which the court had given to it. The respond-
ents in that case also urged that the bequest
of residuary stock was auxiliary to the previ-
ous bequest, and that with the revocation oi
the earlier one the later one fell. To this the
court replied that the rule had no application
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to these bequests; that there was no connec-
tion between different shares of stock, and no
common use of them, and they could be held
with equal convenience separately or together;
that no case could be found where it had been
held that a revocation of one devise operates
as a revocation of another devise of merely
the same kind of property; that there would be
no propriety in such a rule, and no reason for
its adoption; and that the implication of a re-
vocation of one legacy from the express specific
revocation of another arises solely from the de-
pendence of the former on the latter.” * * *
“The court then alluded to the argument that
there was virtually but one legacy to James
B., because the testator had determined to
divide all of the stock among certain persons
in certain proportions, and, not being certain
how much there would be at his death, gave
certain specified amounts to the legatees, in
the proportion in which he intended to divide
the whole, and then gave, as a part of the same
bequest, the indefinite residue in the same
proportions, adopting this course in lieu of
bequeathing the whole at once, in proportion
to certain numbers. To this argument the
court replied that the most that could be said
of it with any certainty was ‘that this may
have been his intention’; that the claim was
not corroborated by anything in the will or
codicils, unless it might be the, unfriendly feel-
ing exhibited by the testator towards James
B.; and that, on the other hand, the facts that
the bequests are in form separate, that the be-
quest of stock to James B. is conditional, while
the bequest of residuary stock is not, that the
revocation names specifically the first bequest,
and that it was improbable the testator would
neglect to make any bequest to a brother, were
particulars, all of which were calculated to
favor a different construction. The court
added that, it being settled that a second legacy
will never be presumed to be a dependent
legacy but that, on the contrary, every legacy
independent in its terms will be presumed to
be independent, and to make it otherwise a
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clear intention must appear on the face of the
will, or will and codicil, it followed that the
second legacy to James B. must be regarded
as an independent legacy, and, consequently,
not affected by the revocation.”

That Justice Blatchford fully agreed with the
views of the Connecticut Court which he has thus
set forth 1s shown on page 408, where he says:

“This view” (that the residuary proportions
were affected by a change in the primary be-
quests) “of the proper construction of the will
does not appear to be the proper one. The
reasons assigned by the Connecticut Court for
regarding the primary bequests and the resid-
uary bequests as independent of each other,
and not united, seem to be unanswerable. If
independent, the conclusion arrived at as to
James B. was inevitable.”

We regard this case as on all fours with the
Bradley case and later will show why we believe
no distinction in principle can be made on the
ground that in the one case a bequest was revoked
in toto and in the other case the bequest was de-
creased.

Pandergust v. Tibbetts, 164 Mass. 270, 41 N. E.
294 (1895) :

Here also there was a codicil in which the tes-
tator revoked certain pecuniary legacies, substi-
tuting smaller amounts and closing his codicil
with a clause ratifying and confirming the will
in all other respects, the will having contained a
clause disposing of the residue in almost the same
language as that here present. The court after
announcing the rule that the codicil shall change
the will so far only as the intent is manifest, es-
pecially when in all other respects the will is in
terms ratified and confirmed, holds that the codicil
did not purport to deal with the residue; that it
would be going too far to infer that the testator
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intended to change the distribution of the residue,
and closes its opinion by saying:

“The testator well may have been content
that the sums named in the will should stand,
notwithstanding the reduction by the codicil,
as the basis for the distribution of the rest
and residue. At any rate, that is the way the
will reads, and, in the absence of anything in
the codicil plainly indicating a contrary inten-
tion, we must take the will as it stands.”

It says that this construction is in accordance
with the cases except perhaps in re CourtaulcTs
Estate, cited in Vice Chancellor Backes’ opinion.

Bias y. Chase, 207 Mass. 372, 93 N. E. 802:

In this case Chief Justice Knowlton, speaking
for the court in a case where the codicil made cer-
tain changes, said:

“The term ‘“foregoing legacy’ in the clause
in question, refers to the legacies in the preced-
ing part of the will, and does not include any
additional legacies under the codicils increas-
ing the amounts given to some of the legatees.”

Wetmore v. Parker, 52 N. Y. 450 (1873) :

In this last case the testatrix in her will made
a number of pecuniary bequests, one of which was
the sum of $10,000 to the Reformed Dutch Church
in the City of Utica, and another the sum of $10,000
to the Utica Female Academy. In the first gift
the money was directed to be expended in the erec-
tion of their church edifice or in paying any debt
incurred in such erection. If, however, the money
was not required for such purpose it was to be
expended for the use of the church in such manner
as should seem best. In the second gift the money
was directed to be expended in erecting a new
academy building or in payment of the debt in-
curred thereby or if the money were not required
for such purposes it might be used very generally.
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The first thought was to have the bequests used for
the church or academy building. The gifts however
were made for general purposes if not needed for
the erection of the building. The residuary estate
was left to the several persons, corporations and
societies to whom thereinbefore she had made be-
quests 1n proportion to the amounts bequeathed to
them respectively with one exception. Later by
codicils she reduced the legacy to the Female
Acadamy from $10,000 to $7,000 and revoked in toto
the legacy to the Reformed Dutch Church, stating
her reasons for so doing. It was held that each
legatee was entitled to the proportion in the resid-
uary estate which it would have been entitled to if
no codicils had been executed. In this case the
designation of the decedent’s purposes gave added
reason for holding the general bequests and the
bequests of residuary to be independent of each
other. There is no ground for the view, however,
that the court would have held them to be not in-
dependent if such designation had not been made.
The court said (p. 462) :

“The two bequests are not dependent. The
reference to the first, in the last, designates the
legatee and the amount but as legacies they are
independent.” And later “If she had intended
to affect the other bequest, we are to presume
that she would have said so.”

And again on same page:

“By the terms of the will the Female Acad-
emy was designated as a residuary legatee for
an amount made certain by mere arithmetical
calculation, as effectually as if the name and
amount were written out. This is confessedly
the legal construction and effect of the will.
Was it changed by the testatrix? I think not.”

The Court concludes by saying (p. 466) :

“I think it quite clear both on principle and
authority that the codicils do not affect the
residuary bequests.”
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In 40 Cyc. 1571, after examination of many au-
thorities including Hard v. Ashley, the general rule
1s stated:

“A change made by codicil in legacies to cer-
tain beneficiaries does not affect their shares
under the residuary clause.”

In Schouler on Wills, 6th Ed., Sec. 1160, we

read:
% - i

“Where the residuary clause in a Will gives
in proportion to legacies, the proportions are

not changed by the additional legacies in a
Codicil.”

(C) Other cases cited in the opinion of the Court
of Chancery may he distinguished from the Brad-
ley case.

Hayes’ Executors v. Hayes, 21 N. J. Eq. 265:

We do not differ from the Vice Chancellor as to
this case. It was however stressed in opposing

briefs as a relevant New Jersey case in their favor.

We agree with the Vice Chancellor (p. 176, 1 8)
that—

“The problem here involved has not been be-
fore our (New Jersey) courts for decision—
That (Hayes’ Executors v. Hayes) does not
touch the point under discussion, for here (in
the Bradley case) the pecuniary and residuary
legacies are clearly several.”

In the Hayes case in the residuary clause it was
stated that the bequests of specified sums amounted
to £70,000 and that if the estate amounted to more
or less than that sum, the bequests were to be in-
creased or diminished in proportion, so as to absorb
the whole estate. The will did not as in Mr. Brad-
ley’s will or in the authorities cited above first give
legacies of specified amounts and later separately
proportionate shares in the residue. In the Hopes
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case every bequest was a residuary bequest so as
together to absorb the whole estate, or from, another
standpoint there were no residuary bequests, since
after distribution of legacies there could be no
estate remaining. There was just one thing given
to each legatee, namely: a proportionate share in
the entire estate how large or small soever that
might be. In each case therefore where a sum of
money was specified there necessarily went with
it a pro rata portion of any amount by which the
estate might exceed the total of the specified
amounts. These pro rata portions were dependent;
were really parts of the main legacies. So when
by codicil bequests to the amount of $7,000 were
revoked i1t meant a revocation of corresponding
pro rata portions, and when such $7,000 was di-
rected to be apportioned among certain remaining
legatees, not only was the $7,000 thus redistributed,
but such corresponding pro rata portions were like-
wise redistributed. In the Hayes case the testator
anticipated that his estate might amount to more
or less than the total of the amounts he had speci-
ed. In either event each legatee would have a
certain proportion of the whole. In the Bradley
case the testator looks forward to a residuary estate
and provides separately as to it.
It is said in Colt V. Colt, 48 Fed. Rep. 385, at
page 412:
‘The court then referred to the case of Hayes
V. Hayes, 21 N. J. Eq. 265, which is cited by
the plaintiffs here, and distinguished it lhe
will made bequests to various persons. In the
residuary clause it was stated that the specific
bequests amounted to $70,000, and that, if t e
estate amounted to more or less than that sum,
they were to be increased or diminished m pro-

portion so as to absorb the whole estate. In a
codicil the testator revoked partial*and en-
tirely, bequests to the amount of |7,000, an t
directed that this sum should be apportioned
among certain remaining legatees. It was held



that the residue must be divided among the
legatees in proportion to the amount to each,
after the addition or deduction of the $7,000,
according to the terms of the codicil. This was
upon the ground that the specific and residu-
ary legacies constituted but one legacy to each
legatee, and were dependent.” (Italics ours.)

In Wetmore v. Parker, supra, at page 465, it is
said:

“The case of Hayes v. Hayes (21 N. J. Eq.
R., 265), relied upon by the appellants, is
distinguishable from this. There the testator
made bequests to various persons. In the resid-
uary clause he stated that his specific bequests
amounted to $70,000, and if his estate amounted
to more or less than that sum, they were to
be increased or diminished in proportion to
the amount of each, so as to absorb his whole
estate. In a codicil he revoked partially and
entirely, bequests to the amount of $7,000, and
directed that this sum should be apportioned
among certain remaining legatees. The court
held that the residue must be divided among
the legatees in proportion to the amount to
each, after the addition or deduction of the
$7,000, according to the terms of the codicil.
In that case, the specific and residuary legacies
constituted but one legacy to each legatee.
They were dependent. The $70,000 was to be
increased or diminished according as the estate
should overun or fall short, in whose hands
soever it might be. When he took $5,000 from
one legatee and gave it to another, its relation
to the residuary clause remained unchanged.
It drew from the surplus the same amount as
it would if it had remained, but it fell into
other hands. If the original legatee was also
allowed to use it to secure its share of the
residue, it would perform a double service,
contrary to the express terms of the Will and
Codicil. It is evident that the testator in-
tended to divide his whole estate in certain
proportions, and the codicil only changed the
proportion. I think it quite clear, both on
principle and authority, that the codicils do
not affect the residuary bequests,” (Italics
ours.)
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In re Gourtauld, 47 Law Times Rep. N. ft. 647
(sometimes cited as Gourtauld v. Gawston), is
cited against ns.

In the opinion in Pendergast v. Tibbetts (supra)
1s this comment:

“We think that this construction is in ac-
cordance with the cases, except perhaps Gourt-
auld v. Gawston, W. N. (1882) 185, which
stands on its own facts, and does not appear
to have been fo llow e d (Italics ours.)

In the Gourtauld case certain legacies were revoked
and in place therefor larger legacies substituted.
The will contained a provision for the residuary
estate to be divided pro rata among the legatees.
Judge Kay, after reciting the provision of the
codicil that the substituted legacy was “subject,
nevertheless, to such trusts and provisions as are
declared in my will respecting the said revoked
legacy”, continued at page 650: “And then come
words which are in my mind very material, (and
in the same manner as if they were repeated.’””
(Italics ours.)

The court apparently considered that this lan-
guage quoted from the codicil in effect repeated
in the codicil the residuary clause of the will,
directing the distribution thereof in proportion to
the legacies. Of course such a provision in the
codicil would cause the legacies of the codicil where
they differed from those in the will to determine
the proportions in the residue. The Eighth Codicil
of Mr. Bradley contained no corresponding lan-

guage.

Hard v. Ashley, 117 N. Y. 606:

Here the will gave the use of a farm to the
widow during her life, with remainder to her
children. There were various other bequests. The
residuary estate was left to the various legatees in
the ratios and proportions of their respective be-
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quests. For the purpose of apportionment the
value of the farm was fixed at $15,000. It is evident
that if no change had been made the widow would
have been entitled to the use for life of the farm
and of such part of the residuary estate as $15,000
would bear to the total bequests. Also that the
children would at her death become entitled to the
farm and to the same share in the residuary of
which the widow had had the life use. A codicil
revoked the bequest of the farm both to the widow
and children and in lieu thereof made to the widow
an absolute gift of $8,000. No provision was sub-
stituted for the children. The main question be-
fore both General Term and the Court of Appeals
was whether the change of provision for the widow
had revoked all her rights in the residuary estate.
Before both courts such authorities as Quincy v.
Rogers (supra), Colt v. Colt (supra*) and Wetmore
v. Parker (supra) were cited as against a total
revocation. The General Term decided, however,
the change of bequests had worked a revocation
of all her rights in the residuary estate. That
court sought to show this to be not contrary to
the ruling in Wetmore v. Parker as to the gift to
the female academy, describing the change by the
testatrix in the latter case as a mere change in the
time and mode of payment (53 Hun, 112, at p.
117). The Court of Appeals, however, on the ques-
tion as to whether the widow had lost all rights in
the residuary estate declared Wetmore v. Parker
and Colt v. Colt to be in point (117 N. Y. 606, at
p. 615) and reversed the General Term. It is
strange that after thus citing these cases with ap-
proval the court when it came to declare what
proportion of the residuary the widow was entitled
to should, without indicating any distinction in the
cases, have disregarded said authorities and have
decided her share to be in proportion to the legacy
in the codicil. A careful examination of the briefs
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submitted to the Court of Appeals in this case,
reveals that they contain no discussion as to what
proportion of residuary, if any, the widow would
be entitled to and it seems that the court having
decided the main question discussed before it in
accordance with the authorities had overlooked the
scope of those authorities in making its decision
as to the proportions.

(D) Reply to various arguments in opinion of
Court of Chancery.

The Court and briefs of opposing counsel state
that the Bradley case may be distinguished from
Colt v. Colt [supra] for the reason that in the first
case there was by the codicil a substitution of
primary legacies, and in the second a naked revoca-
tion of the primary bequest. It should be pointed
out that in Colt v. Colt, immediately after the
clause of revocation follows a bequest “in lieu
thereof”. Even though such latter provision were
absent, however, we believe the distinction claimed
above would not bear analysis.

The language in the Bradley case is (p. 48,

1 35) :

“in lieu of the legacies of Five thousand ($5,-
000) dollars each, provided in the second
clause of the codicil to my Will bearing date
the third day of May, One thousand, nine hun-
dred and sixteen, and given as follows :” (Here
follow names of legatees including the three
appellants herein) “I give and bequeath to
each of the aforenamed the sum of One thou-
sand ($1,000) dollars, i. e., I reduce the afore-
said legacies as originally provided for m the
aforesaid codicil from Five thousand ($5,000%
dollars to One thousand ($1,000) dollars to

each.”

The language in Colt v. Colt at p. 387 is:

“I also revoke and cancel, for reasons grow-
ing out of his late unbrotherly conduct towards



me, the legacy of 500 shares of the stock of
Colt’s Patent Fire-Arms Manufacturing Com-
pany, given in the aforesaid will to James B.
Colt for life, remainder to his children; and,
in lieu thereof, I give and bequeath said 500
shares of stock to the trustees named in said
will, for founding a school for practical
mechanics and engineers, subject to the uses
and trusts created in said will for that pur-
pose.”

The Vice Chancellor does not appear to disap-
prove of the decision in Colt v. Colt. He says (p.
176, 1 32) :

“It 1s claimed that a contrary view is held in
Colt v. Colt, 32 Conn. 422; Colt v. Colt,
19 Blatchford 399" * * *  “That is not
so.” * * * (p. 177, 1 2.) “The Court
held upon established rules of construction,
and attending circumstances that the revoca-
tion of the primary bequest did not evince an
intention to do more than to cancel that be-
quest. * * * A conspicuous distinction be-
tween that case and the one in hand is, that
there there was a naked revocation of the
primary bequest which seemingly confined the
operation of the codicil to the primary bequest,
whereas here there is a substitution of the
primary bequests, evidencing an intention to
revoke the residuary legacies pro tanto.”
(Italics ours.)

How did the “naked revocation of the primary
bequest” in the one case “seemingly confine the
operation of the codicil to the primary bequest”
more than did the reduction of the primary legacies
from $5,000 to $1,000 in the other case? To the
extent of $4,000 there was a “naked revocation” in
the case of the legacy to each appellant herein.
Both codicils were equally silent as to the residu-
ary. And why in the Bradley case does the “sub-
stitution” of legacies of $1,000 for those of $5,000
evince “an intention to revoke the residuary lega-



26

cies” more than does the substitutionary clause in
the codicil in Colt v. Colt? Both codicils use the
words “in lieu”. In the latter case, where there was
a total revocation of a legacy the Vice Chancellor
appears to approve of the decision that the propor-
tion of the legatee in the residuary is not affected.
In the case at bar where the legacy is revoked to
the extent of four-fifths thereof, the Vice Chancel-
lor decides the proportion of the legatee in the
residue shall be reduced pro rata. The distinction
alleged might lead to strange results. Suppose a
testator in a will leave $5,000 each to A, B, C and
D, and provide that his residue shall go to each
legatee in proportion to the primary legacy to each
legatee, and suppose by codicil he leave to A the
original $5,000, and provide for B in lieu of $5,000
only $1,000, and for C only $50—and cancel and
revoke entirely the $5,000 legacy to D. According
to the Vice Chancellor’s distinction, A would share
in the residue in proportion to $5,000, B in propor-
tion to $1,000, C in proportion to $50—but D whose
entire primary legacy had been swept away would
share in the residuary equally with A and more
than B and C.

How far does this new doctrine go? If the de-
cedent Bradley had reduced a legacy of $5,000 to
the proverbial one dollar, would the share of the
legatee in the residuary estate be practically wiped
out, whereas the same would have remained unim-
paired if the legacy had been wholly revoked?

Let us observe also the distinction made in the
Opinion between the case in hand and Pendergast
v. Tibbetts (supra). In the latter case various
pecuniary legacies were left to relatives including
three legacies of $10,000 each to each of three
nieces. The residuary was to be divided among
the legatees in proportion to their primary lega-
cies. A codicil revoked the legacies of $10,000 each
to the three nieces and “in place thereof” be-
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queathed only $5,000 to each, but added legacies
of $5,000 to each of three nieces not mentioned in
the will. In all other respects the will was rati-

fied. The language of the Vice Chancellor is as
follows (p. 178, 1 19) :

“The court (in Pendergast v. Tibbetts) held
that the three nieces whose bequests were re-
duced were entitled to share in the residue in
proportion to their original bequests, because,
as it appeared, it was the intent of the testa-
tor to give to each of the three nieces not men-
tioned in the Will $5,000 by taking it from
the three mentioned in the Will; that no
change was made in the total amount of the
specific bequests and that the amount of the
residue was therefore not affected, saying that
‘The testator well may have been content that
the sums named in the Will should stand, not-
withstanding the reduction by the codicil, as
the basis for the distribution of the rest and
residue. At any rate, that is the way the Will
reads, and, in the absence of anything in the
codicil plainly indicating a contrary intention,
we must take the Will as it stands.””

We approve of his quotation from Pendergast v.
Tibbetts, but insist that it is strongly in our favor.
We would incidentally point out that here is a
case where there was not a total revocation, but
a reduction of the primary legacy as in the Bradley
case. The Opinion points out that the change by
codicil did not change the amount of the total
“specific’ bequests, as though this were a distinc-
tion and explanation. Suppose in the Bradley
case as in Pendergast v. Tibbetts the testator had
not only reduced the bequests to the appellants
and other parties from $5,000 to $1,000, but had
bequeathed the difference of $4,000 in each case to
new legatees, so that the total of the “specific” lega-
cles had remained as before,—would the court
have made a different decision awarding to each
appellant the proportion in the residuary to which
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it was entitled under the Seventh Codicil? And
in Pendergast v. Tibbettsf if the amounts given
the new legatees had been $4,500 or $5,500 instead
of exactly $5,000, would the proportions of the
residuary legatees have been affected?

The cases of Colt v. Colt, and Pendergast v. Tib-
betts were not decided by reason of any distinc-
tions argued in the Opinion of the Vice Chancellor,
but rather upon sound general principles of con-
struction which he has himself quoted or enun-
ciated and which are equally applicable to the
Bradley case. For instance (p. 178, 1 39) :

“the plain principle that where a devise is
made of an estate, a revocation will not be
implied, unless no other construction can be
placed upon the language.”

The principle applies equally in the case of a be-
quest. The Seventh Codicil made bequests of the
residuary in certain proportions. No revocation
wholly or in part is to be implied unless no other
construction can be placed on the language. The
especial words in the Seventh Codicil seized on by
our opponents are “in lieu of”. But the real ques-
tion is “in lieu of” what? “In lieu of” means
merely “in place of”. Our construction involves
no implication and is that the testator intended
what he said, $1,000 to be the primary legacy “in
Lieu of” $5,000 with no intention further, which
would be an exact use of English. Therefore on
the above principle “a revocation” or change as
to the residuary bequests “will not be implied .
The following language of the Opinion (p. 175,
1 14) should not be passed over without comment :
“Another and persuasive circumstance that
the testator intended the division to be on the
basis of the substituted legacies is, that, m
effect the eighth codicil adds to the residuary

fund’approximately one hundred thousand
dollars, and, if the division be on the basis
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of the seventh codicil, the several institutions
would receive more of the residuary estate than
they would have if the eighth codicil had not
been made. Surely the testator did not intend
by the same stroke of the pen to decrease and
increase their lot.”

According to our computation the increase in the
residuary estate would be about $80,000. In this
increase under both constructions legatees gener-
ally, whether institutions or otherwise, would
share. We have already suggested that because of
his solicitude in regard to the payment of the pri-
mary legacies to relatives, friends and employees,
the testator naturally reduced the primary legacies
to the institutions. He did not do this for the
purpose of increasing the residuary estate. Such
increase was a result merely incidental to the car-
rying out of his plan. The language “Surely the
testator did not intend by the same stroke of the
pen to decrease and increase their lot” reveals a
misapprehension of the situation. As a matter of
fact the primary legacies to churches and institu-
tions were reduced by the Eighth Codicil in the
amount of $106,000.tfnder appellants’ constructioiy
The total increase out of the residuary estate to
the same churches and institutions would be less
than $53,000. Therefore, under such construction,
the total amount going to such legatees would be
decreased by the Eighth Codicil by about $53,000.

It is evident that the Vice Chancellor had some
misgivings in reaching a decision which apparently
permits a codicil to disturb the disposition of
a will more than is necessary to give effect to the
codicil. In this connection he says (p. 175, 1 40) :

“less difficulty is experienced in determining
the testator’s intention to be as already indi-
cated than if the provision of the Seventh Codi-
cil had been in the will instead of a codicil.”
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If then the primary legacies had been in the Will
of 1896 there would have been “difficulty” in avoid-
ing the above rule.

So far as legacies of personal property are con-
cerned, the Seventh Codicil should be looked on as
the original will and the Eighth Codicil as the
one and only codicil thereto. The Seventh Codicil
declares the legacies therein “to be the only be-
quests distributed in my estate”. The Eighth Codi-
cil, except for the modifications made therein, rati-
fies, confirms and republishes “my aforesaid codicil
bearing date the third day of May, in the year
One thousand nine hundred and sixteen”. It also
ratifies the “Will” but the “Will” had lost all
merit except as an instrument appointing executors
and trustees and disposing of devises valued at
some $60,000.

When the Colt ease was in the highest court in
Connecticut, six rules for the construction of Wills
were laid down. Of these Justice Blatchford says
in Colt v. Colt, 48 Fed. 385, at page 405:

“Nowhere are the true rules for interpret-
ing a Will and a Codicil, with a view to ascer-

tain the intention of the testator, more appo-
sitely or more tersely stated.”

We quote the last four of these rules (p. 405)
and attempt to show how the decision below vio-
lates each of said rules:

3. “The intention is to be inferred from the

language used by the testator, explained, if
necessary, by parol proof of such extrinsic cir-
cumstances as will throw light upon the mean-
ing of the words used.”

In the Bradley case there has been absolutely
no parol proof of extrinsic circumstances indicat-
ing that any words of the testator were intended to

«
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change the provisions of the Seventh Codicil as to
the residuary.

4.  “The court is not at liberty to indulge in
conjecture as to what the testator would have
done if a particular subject had been brought
to his attention, or as to what he may have sup-
posed he had done by the language used in
his Will.”

We believe the court overlooked this rule in in-
dulging in conjecture as to what Mr. Bradley sup-
posed he had done by his Eighth Codicil. The
court states (p. 175, 1L 1) :

“Evidence of the testator’s trend of mind 1is,
that after he had in plain and unmistakable
language substituted the $1,000 legacies for
the $5,000 legacies to the institutions he added
‘i. e I reduce the aforesaid legacies as origi-
nally provided for in the aforesaid codicil from
Five thousand ($5,000) dollars to One thou-
sand ($1,000) dollars to each’; intimating
that the original legacies in reduced amounts,
were to be the measure of participation in the
residuary estate.”

To us the testator’s language seems a mere restate-
ment or recapitulation of the lengthier previous
directions as to the reduction of the primary lega-
cies and it seems to us the court was indulging in
a conjecture of the sort forbidden by the last men-
tioned rule.

“5. The different parts of a Will, or of a Will
and Codicil, should be reconciled, if possible.”

It seems clear that the Court might have recon-
ciled the Eighth Codicil with that part of the Sev-
enth Codicil giving approximately 5000/255,000ths
of the residuary estate to each of these appellants,
but has failed to do so.

“6. Where a bequest has been once made, it
should not be considered as revoked, unless
no other construction can be fairly put upon
the language used by the testator,”
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This rule seems to us absolutely conclusive in
limiting the construction to that of a mere reduc-
tion of the primary legacies. A bequest of a certain
proportion of the residuary to each legatee had
been made. Such bequest should not be considered
as revoked, unless no other construction can be
fairly put upon the Eighth Codicil. It is obvious
that the literal, direct, natural interpretation is
one that does not involve a revocation or alteration
as to the residuary estate and therefore no such re-
vocation or alteration should be considered as hav-
ing taken place.

In many other decisions and in many authori-
ties the same insistence on a strict interpretation
of language which varies a will is expressed. A
few instances are the following:

In Quincy v. Rogers, supra, at page 295, Chief
Justice Shaw said:

“The codicil shall change the will so far
only as the intent is manifest, especially where
in all other respects the will is in terms rati*
fled and confirmed.”

In Goodwin v. Coddington (154 N. Y. 283, at
p. 286, 48 N. E. 729), the court said:

“Where an estate is devised by a will, as it
was in this case to the children of Jefferson
Coddington, such a provision cannot be re-
garded as revoked by subsequent language,
capable of other reasonable construction, or
less clear and certain than the language of the
devise or bequest. Whenever the will begins
with an absolute gift, in order to cut it down,
the latter part of the will must show as clear
an intention in that direction as the prior part
does to make it. A codicil will not operate to
revoke a previous devise or bequest beyond the
clear import of the language used.

An estate once devised, or an interest m-
tended to be given, will not be sacrificed ««
the ground of repugnancy, when it is possible
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to reconcile the provisions supposed to be in
conflict. * * * Where the language is not
clear, or where the meaning is doubtful, the
courts will not favor an interpretation that re-
vokes a devise once given, or disinherits an
heir, or divests a remainder in fee once vested,
or excludes issue from a remainder originally
limited upon the life estate of a parent, or pre-
vents the issue of a deceased child from par-
ticipation in the distribution of the estate.”

In Wetmore V. Parker {supra, at p. 462) :

“It 1s a general rule that a codicil will not
operate as a revocation beyond the clear im-
port of its language. Another rule is that an
expressed intention to make an alteration in a
will in one particular, negatives, by implica-
tion, an intention to alter it in any other re-
spect.”

This is another way of saying that if the testator
had intended to alter his provisions as to the pro-
portions of his residuary he would not have failed
to say so. Especially is this so where the residuary
was the bulk of the estate as in our case.

In Pendergast v. Tibbetts {supra, at p. 466) it is
said :

“In the absence of anything in the codicil

plainly indicating a contrary intention, we
must take the will as it stands.”

In O Cye., pages 1182 to 1183, occurs the follow-
ing:

“Extent and effe ct of revocation . The in-
tention of the testator is the test in determin-
ing how far the revocation of a will is effected
by a codicil, as it is in all other cases of testa-
mentarv construction, and such intention
should be given its proper effect, neither en-
larged nor restricted. Therefore the rule is
well established that a codicil will not operate
as a revocation of previous testamentary pro-
visions beyond the clear import of its language,
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especially where in all other respects, the will
is in terras ratified and confirmed; and an ex-
pressed intention to make a change in a will in
one particular negatives, by implication, an in-
tention to alter it in any other respect. Fur-
thermore it is an invariable rule that a codicil
will not disturb or alter the dispositions of the
Avill further than is absolutely necessary for
the purpose of giving effect to the codicil. And
where by the terms of a will a devise or bequest
is clearly given, a codicil will not operate to
revoke such bequest or devise, unless the in-
tention that it shall so operate appears with
equal clearness.”

In Viele v. Keeler, 129 N. Y. 190, at page 198,
after stating rules similar to those just quoted from
“Cyc”, the court shows its reasoning in the applica-
tion of the rules.

“There is no irreconcilable conflict and no
inconsistency between the language of the codi-
cil and the provision of the Will which it is
claimed is thereby revoked. Both can stand
without doing violence to the language used
by the testator.”

The object in construing wills and codicils is
always to ascertain the intent of the testator.
Where, however, the question is as to what extent
if at all a codicil alters a will, courts are not
allowed the same latitude of decision as in ordi-
nary civil cases. Even where the private opinion of
the judge may be that the testator desired or
proposed by certain words to direct an alteration,
unless the language used was such as to show un-
mistakably such purpose, the decision must be that
no such alteration has occurred. The judge is not
In a position to make a decision when he has merely
arrived at the view that the testator intended a
change; he must decide in addition whether the
testator has used language which legally effectu-
ated such change, and the language is not effective
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for such change when as in the Bradley case a con-
struction may fairly be placed thereon not involv-
ing any alteration as to the residuary proportions.

In Brown v. Quintard, 177 N. Y. 75, at page 84,
after stating what might probably have been the
testator’s intention, the court said:

“These circumstances give rise to surmise,
conjecture and argument, but they prove noth-
ing except the fact that if the testator in-
tended to give three-fourths of the residue to
his sons, Mortimer, Alfred and Oscar, he ut-
terly failed to do so. If we were dealing with
this case alone, and not with the law relating
to wills, we might, in the interests of justice,
permit probabilities to outweigh proofs, but
the law must be upheld.”

In Bcliouler on Wills, 6tli Ed., Sec. 862, it is said:

“The court cannot make a Will by construc-
tion and the court cannot make a new will for
the testator on the conjecture that he may have
inadventently failed to understand the force
of his language used.”

Then too in Davids’ New York Law of Wiills, at
page 618, Hard v. Ashley with other decisions is
cited as authority for the following:

“Accordingly a Codicil is held not to revoke
a previous devise or bequest beyond the clear
import of the language used.”

If this 1s conceded, the Hard case is an authority
for our interpretation of the Bradley Will.

To us it seems significant that the Vice Chan-
cellor cites neither textbook nor encyclopedia in
support of his decision.

In conclusion we submit that the fulfillment of
the probable intent of the testator, well settled
rules of law as to the interpretations of wills and
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authorities on the specific question involved herein,
all call for a reversal of the decree below.

Respectfully submitted,

Pitney, Hakdin & Skinner,
Solicitors for and of Counsel with De-
fendants-Appellants.
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the City of Brooklyn, The Metho-
dist Episcopal Church Home of
New York City for the Aged and
Infirm of New York City, New
York, and The Brooklyn Methodist
Episcopal Church Home of Brook-
lyn, New York.

Edward O. Stanley, Jr.,

Of Counsel.
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Acting Executor and Sur-
viving Trustee, &c., of
Jame s A. Bradle Y, deceased,
Complainant-Respondent, On Appeal
from
and Chancery.
John T. Gille spie and Sam-
uel H. Gillespie, Execu-
tors, &c., of Louis C. Gil-
lesp ie, deceased, et als.,

Defendants-Respondents.

BRIEF.

This brief is on behalf of George L. Dickin-
son, Estate of Albert P, Smith, Sr.; Albert P.
Smith, Jr.; Foster N. Smith, Frank R. Smith,
James A. Smith, John Smith and Martin Sther”

Statement of Case.

This appeal i1s from parts of the final decree
of the Court of Chancery entered December 16,
1924, construing the will of James A. Bradley,
deceased.

The testator made and executed a will with
eight codicils. The first six codicils have no
effect on matters in this appeal.
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The will gave small devises which are not
questioned. The first clause of the seventh
codicil, dated May 3, 1916, is:

““I hereby revoke any and all legacies
given and bequeathed in any and all former
wills and codicils, and do direct that the

following shall be the only bequests dis-
tributed in my estate.”

Then follows numerous bequests to individuals
and institutions and the tenth clause is:

“All the rest, residue and remainder of
my estate, I give and bequeath to the afore-
sald named legatees in the proportion or on
the percentage that the aforementioned
legacies are given to them respectively.”

The eighth codicil, dated March 3, 1919,
changes the amounts of many of the legacies
and a portion of the eighth clause is:

“In all other respects I ratify, confirm
and republish my aforesaid Will and my
aforesaid Codicil bearing date the third
day of May, in the year One thousand nine
hundred and sixteen.”

Intention of Testator.

All the appellants claim, and properly, that
the intention of the testator should govern.
Stokes v. Tilly, 9 N. J. Eq. 130.

“ The primary object of construing wills
1s to ascertain and carry out the intention
of the testator.”

Wiggins v. Wiggins, 65 N. J. Eq. 417,

Stout v. Cook, 77 N. J. Eq. 153;
Howell v. Steelman, 76 N. J. Eq. 423,

are to the same effect.

Thomas y. Schieble, 111 Atl. (N. J.) 519;
Rogers v. Rogers, 49 N. J. Eq. 98;
Marshall v. Hadley, 50 N. J. Eq. 547,
Brearley v. Brearley, 9 N. J. Eq. 21
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The will and codicils-are; of-course,, to be con-
strued together, and effect given, if possible, to
every part. The words used, are not! necessarily
to be'Colistrued technically; but the. intent of the
testator is to be- ascertained and* given effect in
so far as* legal- or moral principles are not
thereby contravened.

The testator by the seventh, and eighth codi-
cils did not revoke devises by his will; he dealt
only with bequests. By the seventh codicil he
enumerated the persona and institutions and- the
amounts of the bequests and if the estate were
not sufficient to pay them in full they would be
abated proportionately and he provided for pro-
portionate increase if the estate should be, as it
was, more than sufficient to- pay the total
amounts. By the eighth codicil he did nothing
more than change some of the amounts; of
course he intended that these amounts, as
changed* should be decreased or increased ac-
cording ty¥what his estate should be. The inten-
tion is manifest and as obvious as if he had said
“divide my residuary estate in the proportions
that I have finally fixed the amounts of the
legacies.” The writer of this brief was also
the draftsman of the seventh and eighth codicils
and possibly he reflects what he personally
knows was the intention of the testator, but we
submit that this i1s fully and plainly expressed
in the language used.

Substitution of Amounts.

The eighth codicil distinctly states that the
amounts therein are “in lieu” of those ex-
pressed in the seventh codicil.
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Cooper & ors. v. Day & ors., 3 Merivale,
154.

Where a bequest of £4,000 was by codicil in-
creased to £5,000 and by a second codicil in-
creased to £6,000, Sir William Grant, Master of
the Rolls, held that this was not a revocation,
but substitution, in each instance. -

Fisher v. Brierley (No. 2), 30 Beavan 267.

Where testatrix by a codicil recited that by
her will she had given certain legacies, which she
specified, and that she had considered that her
estate might not be sufficient for the payment of
her debts and the whole of the legacies be-
queathed by her will and being desirous to in-
crease some of the legacies and to reduce several
of the others, and to make further alterations in
her will, she thereby revoked and made void
several legacies given by her will, and gave to
the same persons, in some instances larger sums,
and in others smaller sums, and she altered her
residuary legatees; Sir John Romilly, Master of
the Holls, held:

“1 am of opinion that the legacies given
by the codicil are merely substitutionary for
those bequeathed by the will.”

Thooh Wills (4th Ed.), 125.

“A gift in addition to or in lieu of a
previous gift to the same legatee, is subject
to the same conditions as the previous gift,
with respect to vesting, separate estate, the
fund out of which it is payable, freedom
from legacy duty and provisions against
lapsing.”

Lyons v. Clawson, 56 N. J. Eq. 642.

Affirmed on opinion below in 58 N. J. Eq. 584,

V.-C. Reed.
“ The use of the words ‘revoke’ or ‘annul’
has no special force whenever the object of
the revocation i1s to make a substitutionary
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gift. The use of these words does not pre-
vent the substituted legacy from having the
incidents of the original one.”

Hayes Exrs. v. Hayes, 21 N. J. Eq. 265.

Where a specific legacy of $15,000 was reduced
to $10,000 and other legacies were reduced
$7,000, and the legatees were to share in the
residue of the estate, Chancellor Zabriskie said:

“As to the disposition of the residue
after payment of these legacies, it must be
divided among them in proportion to the
amount of each after this disposition of the
$7,000. added to them by the codicil. The
proportion of the $7,000. and of the residue
of the estate paid to John C. Hayes must
be calculated upon $10,000. that being the
amount to which his legacy is reduced by the
codicil.”’

Hard v. Ashley, 117 N. Y. 606.

Where testator made various bequests of
money and of different kinds of property includ-
ing a devise of a farm specifically stated to be
valued at $15,000 and gave his residuary estate
“to the same parties, in the same ratio and pro-
portion as are given and specified in the fore-
going bequests” and by a codicil revoked the
devise of the farm “ and in lieu and instead of
said bequests I do hereby give the said Zipporah
E. Wilcox and her heirs eight thousand dollars,
payable as soon as conveniently may be after
my death, but not until the same and the other
legacies by the said will, not herein revoked, can
be paid by avails of the sale and disposition of
my real estate without sacrifice in the sale there-
of,” Gray, J., writing for the Court, said:

“ The codicil in question does not in terms
revoke anything but the bequest of the
farm; but it substitutes for that which 1is
thus revoked a gift of a sum of money. The
language ‘in lieu and instead of said be-
quests’ seems to me to be entitled to con-

New Jersey State libI'aI'y
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sid&ratilé' sl nfiicatice,* atid to WarraW our
reading the original' will withoht other
change in that' rtégaidlthafr- the niére' substi-
tution of the gift of $8,000. in money for the
gift of the farm * * * The disposition
of tié fesidnhr'y estafe by fhe testator was
its: division afiiehg' thoMe certain person” to
whom legacies had been previotfsly given,
and' in that proportion to each which the
stated value of his or her legacy bore to the
aggregate value of all of those" legacies.
The sulp¥é(|néfff .éxecution of a cOdiCii only
affected; that disposition by lessening" the
amount of $ie legacy of Mrs;- Wileox from
$10,000. to $8.000.- That did not strike' her
oui as one of thé persons dcliomiiiated by
the residuary clause as a residuary legatee.
It left her in> fitif in liéti 6f the farm gave
her a sum of money représenlirig less in
value than the farm was valued at. This
change, effected by the codicil, operated to
introduce a new devisor in the distribution
of the residuary estate- Jn other words, in
reacting thé will We take ifi the' éouiéll, and,
in place of the gift inf the sécénd clahse of a
farm valued at $15,000., wé read it substi-
tuted gift of $8,000. and the disposition of
the residuary estate proceeds upon precisely
the same principle. I think in,that way,
the clear and obvious ptifposé' 6f thé testa-
tor is given effect.”

Writaid(l v. Caksion, 47 Law Times 647.
Where testator gave £70,000 in trust for a
daughter £80,000 in trust for another daughter,
gave several specific legacies and gave his resid-
uary personal estate to his trustees to pay debts,
legacies, annuities, &c., and subject thereto to
divide it “ among the said residuary legatees pro
rata in proportion to the amounts of the legacies
thereinbefore bequeathed to the said residuary
legatees” and by a codicil increased the £70,000
tfiist to £80,000 and the £80,000 to £140,000 upon
the same trust and confirmed his will in other
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respects, Judge Kay, in writing the opinion,
said:

“Now the scheme of the will was ob-
viously this, to give certain pecuniary
legacies to different legatees, and then to
divide what might be left of his personal
estate among the legatees in those propor-
tions which the amounts of their pecuniary
legacies had determined. The question is
whether, having by this codicil revoked two
of these legacies and having substituted an-
other legacy which is to be held, as I have
already determined, upon the same trusts as
the former legacies in all respects which he
has given to the same trustees, and is to be
held upon the same trusts, and in the same
manner as 1f they were here repeated—
whether that i1s a substitution for the pre-
vious legacy, not merely so far as relates
to the trusts of and incident to that legacy,
but also so as to occasion a different division
of the residue from that which would have
been made if this revocation of the legacy
had not taken place at all. * # * 1 am
bound to give to the word ‘substitution’ its
largest meaning, and to read the will and
codicil as one 1s bound to do, as one docu-
ment, and to treat the words of the testator
as if he had said: I direct that these in-
creased legacies shall be read as if they
were inserted in the will for all purposes; in
which case the residue must be divided
amongst the legatees as if their original
legacies had been the amounts mentioned in
the codicil, and not in the will.”

Second Church of Christ, Scientist.

The evidence is that this church was not in-
corporated when the last codicil was executed.

Henderson v. Henderson, 77 N. J. Eq. 317.

A will speaks from the date of death of testa-
tor when it applies to ascertaining what prop-
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erty passes by it, but this rule does not apply
to the construction of the will.

Gold v. Judson, 21 Conn. 616, 622.

“Whenever testator refers to an actually
existing state of things his language should
be held as referring to the date of the
will and not to his death.”

Equitable Conversion.

It seems to be admitted by all the parties that
there was equitable conversion of the real estate
not specifically devised.

Triplett v. Ivins, 93 N. J. Eq. 202.

This seems to be the latest authority on this
subject.

It is respectfully submitted that the decree
below should be affirmed.

H. H. SNEDEKER,

Solicitor for and of Counsel with
Defendants - Respondents, George
L. Dickinson, Estate of Albert P.
Smith, Sr.; Albert P. Smith, Jr.;
Foster N. Smith, Frank R. Smith,
James A. Smith, John Smith and
Martin Sther.



NEW JERSEY COURT OF ERRORS
AND APPEALS.

Between

Samuel H. Gin e sp ie, Sole
Acting Executor and Surviv-
ing Trustee, etc., of Janies A.
Bradley, deceased.

Complainant-Respondent.
and

John T. Gin esp ie and Sam-
uel H. Gin espie, Executors,
etc. of Louis C. Gillespie, de-
ceased, et als.

Defendants.

Brief for Society for the Prevention of Crime
in the City of New York and the New York

Society for the Suppression of Vice.

The present case before this Court involves two
appeals from a Final Decree made by the Court of
Chancery on December 16, 1924, construing the
last Will and Testament and the Codicils'thereto
of James A. Bradley, deceased. The first appeal
1s by The Methodist Episcopal Hospital in the City
of Brooklyn, The Methodist Episcopal Church
Home of New York City for the Aged and Infirm



of New York City, New York, and The Brooklyn
Methodist Episcopal Church Home for the Aged of
Brooklyn, New York, and the second by First Pres-
byterian Church of Asbury Park, New dJersey, The
Trustees of the Second Church of Christ, Scientist,
of Asbury Park, New dJersey, and Ann May Me-
morial Homeopathic Hospital, of Spring Lake,
New dJersey.

James A. Bradley departed this life leaving a
last Will and Testament which was executed by
him on June 26, 1896, together with eight Codicils
thereto. The Codicils in their order being dated as
follows:

First Codicil—dJune 7, 1901. (Case, page

40).

Second Codicil—dJanuary 12, 1906. (Case
page 40).

Third Codicil—January 11, 1907. (Case,
page 41).

Fourth Codicil—dJanuary 16, 1907. (Case,
page 42).

Fifth Codicil—dJune 11,1909. (Case, page
42).

Sixth Codicil—dJanuary 17, 1914. (Case,
page 44).

Seventh Codicil—May 3, 1916. (Case,
page 44).

Eighth Codicil—March 3, 1919. (Case,
page 48).

Mr. Bradley died on June 6, 1921.

The petitions of appeal merely question the de-
cree of the Court of Chancery insofar as the Court
has construed the Will and Codicils to mean that
the appellants participate in the residuary estate of
the decedent in the proportion as the legacy given
to them by the Eighth Clause bears to the entire
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amount of the legacies bequeathed and these ap-
pellants claim that the Court of Chancery was in
error in so holding and should have determined
that those legatees should have participated in the
residuary estate in the proportion to the legacies
given to the said appellants by the Seventh Codicil.

It is, therefore, necessary only to consider por-
tions of the Seventh and Eighth Codicils.

Mr. Bradley by the second clause of the Seventh
Codicil bequeathed legacies of $5000.00 to each of
saild named persons, corporations and organiza-
tions, the appellants being designated in said
clause among such beneficiaries, and by the ninth
clause of the said Seventh Codicil he provides as
follows:

“All the rest, residue and remainder of
my estate, I give and bequeath to the afore-
named legatees in the proportion or on the
percentage that the aforementioned legacies
are given to them respectively.” (Case,
pages 46 and 47.)

.By the thirteenth clause of the Seventh Codicil, Mr.
Bradley said:

“I hereby ratify and confirm my said Will
and the appointment of the Executor therein
named, except in so far as the same is
changed by this, a Codicil thereto.” (Case,
page 48,)

By his Eighth Codicil and the third clause thereof
he mentioned the legacies of $5000.00 provided by
the second clause of the Codicil to his Will dated
May 3,1916 (the Seventh Codicil) and gives as fol-
lows, naming certain of said beneficiaries specific-
ally (including the appellants) and says:
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“I give and bequeath to each of the afore-
named the sum of One Thousand ($1,000)
dollars, 1.e. I reduce the aforesaid legacies as
originally provided for in the aforesaid
Codieil from Five thousand ($5,000) dollars
to One thousand ($1,000) dollars each.”
(Case, page 49.)

And in the concluding paragraph of said Eighth
Codicil says:

“In all other respects I ratify, confirm and
republish my aforesaid Will and my afore-
said Codicil bearing date the third day of
May, in the year One thousand nine hundred
and sixteen.” (Case, page 50).

DOES THE EIGHTH CODICIL CHANGE THE
PROPORTION OF THE DISTRIBUTION
OF THE RESIDUARY ESTATE?

The correct answer to this question, it seems to
us, will solve the problem brought before this Court
by the appellants. The Court of Chancery decided
this question in the affirmative and based its opin-
ion, not only upon the facts in this particular case
as evidenced by the Will, but upon the determina-
tion and reasoning found in the cases of

In re Courtauld, 47 L. T. (N.S.Eng) 647.
Hard vs. Ashley, 117 N. Y. 606.

The cases which seem to introduce a contrary view
are:

Colt vs.~Colt, 32 Conn. 422.

Colt vs. Colt, 19 Blatch, 399.

Wetmore vs. Parker, 52 N. Y. 450.
Pendergast vs. Tibbetts, 164 Mass. 270.
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Tlie learned Vice Chancellor readily distinguished
those cases and we think properly so.

In the instance case we have the distinguishing
feature of a Codicil to a Codicil and the fact that
Mr. Bradley in his Eighth Codicil not only affirms
liis Will but republishes his Seventh Codicil so that
in effect by the Eighth Codicil he not only amended
or supplemented what he had prevously done but
he reincorporated into this Eighth Codicil the en-
tire Seventh Codicil, excepting in so far as he had
expressly changed it by the Eighth Codicil and
thus what Mr. Bradley said by his Eighth Codicil
on March 3, 1919, was that he wanted these appel-
lants, as well as others expressly named, to have a
primary legacy of $1,000.00 and that the residuary
estate should be divided among his legatees in pro-
portion to the legacies given to them..

It will be observed that in none of the other re-
ported cases dealing with the principal herein in-
volved, was there in the Codicil an express repub-
lication of the prior testamentary instrument al-
though there may have been a ratification of such
prior instrument.

There can be no question that what Mr. Bradley
intended to do by his Eighth Codicil was, in some
measure at least, to reduce the benefits which ho
intended to bestow upon the appellants and others
and that he likewise wanted to increase the gifts to
members of his family. So if on the one hand he
should take away from each of the appellants
$4,000.00 of the original $5,000.00 legacy be-
queathed to them and this $4,000.00 then formed &
part of the residuary estate, necessarily the appel-
lants would in some measure share in such residue.
Actual computation shows that the primary or spe-
cific gifts bequeathed by the Eighth Codicil are
$85,500.00 less than those given by the Seventh
Codicil. After making deductions for lapsed leg-
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acies tlie amount actually given in specific legacies
as shown by the Final Decree is $167,500.00. The
amount which would have been given under the
Seventh Codicil would be $253,000.00 so that using
$85,500.00 as a quota and $233,000.00 as a divisor
we find mathematically that of this $85,500.00
which is placed in the residue, the various legatees
would receive 33" cents plus on every dollar they
received in specific legacies amounting to $253,-
000.00 but on the other hand, using $167,500.00 as
the divisor, on every dollar received in the specific
legacies, they would receive 51 cents plus. In other
wDBrds, if the appellants received their shares in the
residue based upon the primary legacy of $1,000.00,
they would each get approximately $510.00 of the
residue but if their share in the residue is based
upon the revoked legacy of $5,000.00 they would
approximately get $1,666.00 of the residue, based
not upon the entire residue but upon the $85,500.00
which is added to the residue by reason of the re-
voked legacies.

The computations are adverted to in order to
demonstrate that while the testator expressly
stated his desire to reduce the primary legacies, he
nevertheless, intended those legatees to share in
the residue of his estate and it is apparent that no
matter what his intention was, the way it works
out in practice is that those legatees belonging to
the same class as the appellants, will immediately
be reinvested with at least one-eighth of the
$4,000.00 which 1s expressly revoked and if the con-
struction contended for by the appellants is sus-
tained those appellants would immediately be re-
invested with more than three-eights of the revoked
$4,000.00.

Thus it is apparent that what the testator really
intended to do was to reduce the amounts of money
to be given to that class of legatees, of which the ap-
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pellants form a part, and as pointed out in this con-
nection, to adopt the construction for which said
appellants contend, would not carry out such in-
tention at all but would in effect reinvest those
legatees immediately with what the testator in-
tended to take away from them.

It seems to us that ordinarily, in the making of
a Codicil to a Will, the Codicil 1s tacked on to it
and relates back to the Will so that when the tes-
tator dies it is read as one instrument. In this case'
the testator did something more. He brought into
the Eighth Codicil the express provision of the
Seventh Codicil in reference to the devise and ap-
portiohment of his residuary estate and he in effect
said, in plain English :

“After the reduction of my specified
legacies, I desire that my estate shall be di-
vided in accordance with the terms and
amounts of such legacies.”

It is true that the general rule of construction to
be followed is that as is clearly laid down in 40 Cyec.
1182 as follows :

“EXTENT AND EFFECT OF REVO-
CATION. The intention of the testator is
the test in determining how far the revoca-
tion of a will is effected by a codicil, as it is
in all other cases of testamentary construc-
tion, and such intention should be given its
proper effect, neither enlarged nor re-
stricted. Therefore the rule is well estab-
lished that a codicil will not operate as a
revocation of previous testamentary provi-
sions beyond the clear import of its lan-
guage, especially where, in all other re-
spects, the will is in terms ratified and con-



8

firmed; and an express intention to make a
change in a Will in one particular negatives,
by implication, an intention to alter it in
any other respect. Furthermore it is an in-
variable rule that a codicil will not disturb
or alter the dispositions of the will further
than is absolutely necessary for the purpose
of giving effect to the codicil. And where by
the terms of a will a devise or bequest is
clearly given, a codicil will not operate to-
revoke such bequest or devise, unless the in-
tention that it shall so operate appeals with
equal clearness.”

In this case we have the express language in
the Will indicating what the testator wanted to do,
because as above stated, he incorporated into his
Eighth Codicil and republished as a part thereof,
the terms of his Seventh Codicil and by making a
practicable application as to the actual distribu-
tion of the estate, it shows that the principle con-
tended for by the appellants will not in fact reduce
the legacies of said appellants but will immediately
reinvest them with the right to share, at least, par-
tially in the specified sum of money which the tes-
tator expressly said they should not receive.

The learned Vice Chancellor, in his opinion, ha*
clearly distinguished all of the cases which relate
to this matter and as we have above stated, the
present ease has a feature which is not in any of the
meported cases and that is that the testator by his
Eighth Codicil expressly republishes the Seventh
Codicil and the residuary clause therein so that
what the testator in effect says is:

“I want to reduce these $5,000.00 legacies
to $1,000.00 and then I want to divide all of
my estate devised in proportion to the spe-
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cified or primary legacies given to the bene-
ficiaries under my Will.”

Tlie Eighth Codicil contains the last expression of

the testator and is the one which must be followed.
It is therefore respectfully urged that the decree

of the Court of Chancery be in all things affirmed.

Respectfully submitted,

STAMLER, STAMLER & KOESTLER
Solicitors and of Counsel for the Society

for Prevention of Crime in the City of
New York.

SAMUEL MARCUS (Of the New York Bar)
Of Counsel.

CLIFFORD I. VOORHEES,
Solicitor and of Counsel for the New York
Society for the Suppression of Vice.

FRANCIS B. ELGAS (Of the New York
Bar), Of Counsel.
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