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l~ APPELLATE DECISIONS - MANIACI v~ 

NUNZIO N. MANIACI, T/A HALEDON 
FOOD TOWN, INC., 

HALEDON~ 

) 

)' Appellant, 

BOROUGH COUNCIL OF THE BOROUGH 
OF HALEDON, 

) ' 

) 
- , _ - · Respondent. 
~ ~ --...:..,. - - - - - -· -- -- - - - - - - . ) 

On Appeal -

CONCLUSIONS­
.AND ORDER 

Vincent~. Pernetti, Esq., Attorney for Appellant 
. James V. Segr_eto, Esq., Attorney for Respondent: 

BY THE.DIRECTOR: 

The Hearer has filed the following report-· herein:· 
-· 

I .. H_e4rer' s Report _ 

_ .·:·This is an· appeal from the action of tb:e Borough: Colin~--_ 
cil of the ~orough of Haledon (Council) -whereby it unanimously -

_denied appellant's application for_a person-to-person and place- -
··to~plac~ transfer of a plenary retail distribution license from 

John Salute1 · at-premises 10 Tilt Street,·to the appellan~ at 
·premises Be..Lm.ont Avenue and John Street, _Haledon. . . _·_ - _ 

. . . . .· ' 

Council's determination, as reflected in.the niinutes 
of the meeting held on December 12, 1966, was mad~ after a full 
hearing at which appellant, represented by an attorney, was 
heardj as well as objectors. The resolution of denial reads 

. -as follows: · · 

. - "Application having been made by Nunzio Maniaci _ 
f.or per.mission to· transfer the Plenary Retail License· 

·,D2::.issued· 1n the name or John Salute tradi~g as ·Gom~ -< · . -
:_.rnunity. Wine and Liquor at 10 Tilt Stre_et to· a pro~_:· __ · ··'-
--,,pos~d _location at _Bel~ont Avenu~ and- John Street;. ~4· 

,, 

-:· 0 Written obj'ecti~ns having_ been. filed and. the. -
Mayor and.. Council having hea~d and.- oonsi'dered botb. 

-- the- written objections and th.e oral p:re$entat1on ·cit · 
·tne various witnesses and the Police Report and the · · -

· Public Works Report together with the argument ot -
Couns_el tor the applicant; and - · _ .. --

. ·. • · .· ·: · "The, 'Mayo:r ~ · Council hereby determi~e. the· 
fo~lo"i~g tacts: 

. . 

. ,,"llJ ·Haledon is a 'community of ap.proximatel1 
- . 

p ,300 ~- resi~ents and there are 30 liquor licenses 
1ssuede The.ratio of licenses to population is 
1reatly -i_n excess. of the statutory standards and _ .· 
a-ccordingly transfer applications must be carefully .. 
ierutini~ed so that the heavy.concentration or ' '. 
l·icanses in some areas is not aggravated by further 
transfer into those areas of the Borough., It is-'. 
f;Jereby determined that tho proposed transfe~would-

-_flAY'-'·_;the undesired resul~ (f 
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ui.. .The lower Belmont Avenue_ area is one of 
·the s~ctions of the Borough with a heavy concen­
tration of licensese Of the five package licenses 
in the· Borough two exist within 500 .feet of the 
proposed locationo A granting of the application 
would result in 60% of all of the package licenses 
of the Borough being located· within a 500 feet · 
radius. Additionally, there are s~veral plenary 
consumption licenses in the immediate area~ 

"3. 'The area of the proposed transfe1'" has been· 
the site of numerous police problems& Its set back· 
from the main ~treat; its parking behind the build­
ing; the location of the service station which blocks 
the view of the parking area; the location of indus­
trial buildings to the rear;- all of these factors 
have resulted in po lie e problems at the site. _ The 
location of a licensed premises at the ~ite would 
not be desirable from a police point of view. 

"4. Liquor licenses are a· privilege, the regu- · 
lation of which is for the accommodation of the 
members. of the community. It is desirable that there 
be a reasonable geographic distribution of licenses 
throughout the Borough, so that the re,idents of the 
Borough can be effectively accommodated. The pro­
posed transfer would work the opposite result. 

"5. The proposed transfer would not be in the 
common good for .the reasons herein stated and the 
Council does hereby find, determine·. and declare that 
the reasonable regulation and control of liquor licenses 
require the denial of the application. 

"l'he application is :nereby denied. 11 

In his petition of appeal appellant contends that.the 
~\ction of the Council 't1as arbi-trary, capI'icious and erroneous · 
for reasons which may be _summarized as follows: (a) the proposed· 
premises to which·the license would be transferred would be 
located in a large supermarke.t and would· be in· a more desirable 
·location than the present premises at which the license is lo­
cated; (b) the present location has been a problem for the police . 

-department because several burglaries have occurred there; (c) 
objectors at the meeting were mainly holders of ..§.imilar licenses 
who 11 exercised undue influence upon the LCouncilf;" (d) the pro~ 
posed transferor has .a heart condition and finds it difficult to 
continue in business, and (e) the parking facilities at the 
proposed new premises are superior to those of the present 
location. 

The answer of Council admits the jurisdictional allega­
tions of the petition, and generally denies its substantive 
allegations. It further defends upon reasons which may be briefly 
summarized: (a) that the action of the Council was ~ valid exer­
cise of its discretionarr powers and in furtherance of the "common 
good of the municipality;" (b) that there are thirty liquor licen­
ses issued in Haledon, five of which are for package stores; (c) 
the proposed transfer would result in a greater concentration of 
liquor licenses in that area; (d) that the objectors did not 
eJtercise undue influence upon the me:nbers of Council and (e) 
admits that the proposed premises contain substantial off-street 
parking facilities. 

·'1.ihis appeal was heard .9§. nQ_yo pursuant to Rule 6 of 
State Regulation No,, 15, with full opportunity for the attorneys 
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for the respective parties to present ,additional testimony and 
·cross-examine witnesses. 

At this plenary de !!QJlQ hearing the appellant testi­
fied- as follows: He presently operates a supermarket, trading 
as Haledon Food Town, Inc., which is part of the Food Town 
chain and _which contains a substantial amount of off-street 
parking~ He entered into a contract for the transfer of a 
license presently held by John Salute, subject to the approval 
of Council. Salute operates his present license in conjunction 
with a grocery and delicatessen business, and is located 
directly opposite the police headquarters and the municipal 
building in that Borough.· He asserts that the proposed premises 
to which this license' wou;Ld be trans.rerred ·has parking tacili- . 
ties for approximately two hundred cars, and that it would be 
a more· convenient location than the location at which the license 
is presently being operatedo On cross examination he admitted 
that the transfer of this license would result in three of the 
five plenary retail distribution licenses in this Borough being 
in an area of two blocks or with.in ftve hundred feet. He also 
admitted that he had h~ard of recent-burglaries which occurred 
in the area of his supermarket •. 

John Salute, the proposed transferor, testified that 
his license is being operated at premises directly across the 
street from the municipal building and the police headquarters. 
He also explained that, because of the condition of his health, 
it would be a hardship for him to continue in operation and 
therefore he welcomed this opportunity to' dispose ·or his li­
cense by the proposed transfer, 

Mayor Ernest Holte, testifying on behalf of the 
respondent, gave the following account: He presided at the 
meeting on December 12, 1966, at which the appellant w~s given 
a full opportunity to testify in support of his application for 
a transfer. 9bjectors were also heard in opposition theretoo 
In considering this application he noted the following: This 
community has a population of 6,388 persons. The location of 
the appellant•s premises is at the borderline zone facin~ 
Paterson~ He took note of tP.e fac,t that the proposed pr~mises 
would be in close proximity to ~five or six liquor licenses­
within 500 feet of Lappellant'§/ store.," The Council also took 
into consideration the report or· the police commissioner which 
recommended the denial of his application. It was the opinion 
of this witness that this community was already overburdened 
with a surplus of liquor licenses (a total of thirty liquor 
licenses) and that a transfer would merely add to, the concentra­
tion of liquor licenses in that particular area~ He added the 
following: 

11 1 would be very happy if Haledon could buy se.veral 
of these licenses and do away with them, but we are 
not financially in this positiono To say it would 
be better to take this license and move it to Maniaci's 
store after that open hearing we had and the· r1asons 
for not moving it·, r. could not honestly do thi,@ ~ '' 

This witness, an ex-officio member of the local Planning Board., 
questioned on cross examination with respect to proper planning 
in the community, testified: 

11Q As far as a plann.ing man, would you say the Salute 
license would be better off somewhere else? 

A Salute's license, as~far as Haledon is concerned, 
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as far as planning~ if I would have had to do 
something with the lice~se it is in as good a 
place right now as anywhere else in Haledon;, as 
far as planning goeso As far as parking goes, 
we.are now in a study of the entire community~ 
which is chaotic~ whether in front 0f Mr. Salute's 
store or any street in Haledon. ri 

The Mayor also· added that the area in which the appellant's store 
is located has been a police problem and there were sever~l 
instances of burglaries~ robberies and shooting. Finally he 
stated that he did not conceive that there was any public -need 
and necessity for _such transfero 

I have given careful consideration to the pleadings, 
the exhibits and the testimony contained in t.he transcript both 
as reflected in the minutes of the meeting be!f ore Council and at 
this plenary de IlQ..Y.Q. appeal. I th~nk 1 t ·would be desirable to 
set forth some or the basic principles of the applicable law. 

In order for the appellant to suc'.ceed in the instant 
appeal it is incumbent upon him to show that Council acted in an 
abuse of its discretion in its determination to deny transfer. To 
meet this burden appellant must show manifest error and that indeed 
such finding was· clearly agaj~nst the loglc and effect of. the pre­
sented facts. .flUQ.£Q-.I1~~_r_ge_n__QQ__µnty Retail Lig_uor ~tores _f.s_~~q~i 
v. Hobo~~n, 13 5 N .J .L. 502 ~ 511; Nordcq" Inc 0 v o State ,'+3 N $J ._ 
Super. 277 (App. Div. 1957;; B..£.iah Liquors v" Div. of Jilcoholic 
Bevo Control, 31.N.J.Super. 598 (App. Div. 1955). 

It has been consistently held by this Division and the 
courts that a transfer of a liquor license is not an inherent or 
automatic right. The issuing authority may grant .or deny a trans­
fer in the exercise of reasonable discretion. If_ denied on reason­
able grounds such action will be affirmed. An§revr C" Kles~ 
~nte.rprlses Inc. v Q Ea.st Ora~, Bulletin 1588, Item 2; Gentes v. 
£.1.tddletown, Bulletin 1327, Item l. See also Bj_ sc9-.JJ1

0
R v ·~ . Tw..lh. 

Council of the Twp. of 1feaneck, 5 N.J .Super. 172 {App. biv. 1949), 
where the issuing authority was upheld in denying a transfer of a 
liquor license because it was of the opinion that no. need existed 
for a liquor outlet in that location of the community. Also, in 
[anwood v Q Rocco._ and Div~ of Alcoholic Bevera~e Control, 59 N .J. 
Super. 306 (App. Div. 1960), aff'd 33 N.J--:-4-0 ·(1960), Judge · 
Gaulkin stated, at p. 321: 

11 The Legislature·has entrusted to the municipal 
issuing authority the right and charged it with the 
duty to issue licenses (R.S. 33:1-24) and place-to­
place transfernthereof '(O)n application made therefor 
setting forth the same matters and things with refer­
ence to the premises to which a transfer of license is 
sought as are required.to be set forth in connection 
with an original application for license, as to said 
premises.' N.J.S.A. 33:1-26. 11 

. 

As was stated in Ward v. Scott, 16 N.J. 16 (1954): 

11 Local officials who.are thoroughly familiar with 
their community's characteristics and interests and 
are the proper representatives of its people are 
undoubtedly the best equipped to pass initially on 
such applications ... o o .And their determinations should 
not be approached with a general feeling of suspicion, 
for as Justice Holmes has properly admonished: 'Uni-

- versal distrust creates unive~sal incompetence~' 
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Graha·m v. United States, 231 U.S. 47)+, 480 -
·Jl+ S.-·Ct. 148, i51, 58 L. Ed. 319, 32t1- (19l3).o." 

. The iss.uing authority; may grant or deny a- transfer in · 
the exercise of reasonable discre_tion and such discretion will 
not be disturbed in the absence of a cle~r ·abuse. Blanck v• 

. Mayor and Borough Council of _Magnolia,- 38 N .J-•. 484; .-Zicherm0:n 
v. Driscoll, 133 N.J.L •. 586. · 

.. · · . · · · The court stated in Fanwood v. ·Roe cg anq Div. o"f 
Alcoholic Beverage Control·, supr~: · . · : 

"No person is ent'i tled to /the transfer of a 11cerise7 
.. as a matter of law •• ·• If the motive of the governing 
body.is pure, its reasons,-whether·based on morals, 
econom_ics or aesthetics, are immaterial." 

·in this connection it may· be well to· quote fur~her from Fanwood, 
supra, at p. 320: 

."The· primary ·purpose. of the act is to promote 
temperance (R.s. 33:1-3) and 'to be remedial of abuses 

·.inherent· in liquor traff'i-c and shall be liberally . · 
·construed' to effect those purp6Ses. R.s~ 33:1-73;· 

Hudson Bergen County Ret·a11 Liquor Stores Ass'n, Inc. 
·v. _Bo·ard of- Com'~s ··· of City. of Hobok.en,. su-pra. ~e-

. · ca·use these are the pur·poses there· is a sharp -and . 
· tundameilta1··d.is·t1nction between the power of .the 
. Dir.actor wh~n a- license ·is denied by the. municipal! ty 
. and whe"n one. is. granted·, because . refusing a license . 
. cannot :lead- ·to· intemperance or to any of the other · 
evils the ac_t is ··intended ·to prevent,-" · · 

. . Advancing this reasoning, as the Fanwood case enunci-
. ·ates·, where the- municipality .decides in good faith· that a license 
should not -be transferred to a particular area the Director may 
not interfere. Cf. Bumball -v. Burnett, 115 N •. J. L. 254. . 

. Th~ appellant further maintains that when' the Council 
acted unanimously in denying this application fqra transfer, 1t· 

·so acted because "objectors at the meeting were mainly holders 
of package liquor store licenses who exerc.ised undue influence 

· upon the Mayor and Members of ·the Council." While it is true· 
that·some of the objectors were licensees in that community, 
there.is not the slightest scintilla of evidence to bottom appel-

. lant' s contention that ·the members of Council were unduly influ­
enced. Ltcens.ee s · who . are residents of this _Borough have a 
,perfect right to express themselves.as any resident would, and 
the fact that they may be licensees does not delimit such_ right. 

. What· is important is that the Council reach its own 
independent determination based upon the ·available evidence-and 
its investigation. 

Mayor Holte has frankly admitted that .the action of 
Council was· not predicated upon any personal charactar disquali­
-~ication'of appellanto In so far as the re?ord is concerned, he 
·~as an unbl1emished personal character. I tnerefore find that . 

. ~here- was no _personal malice against the appellant nor was there 
,:4ny improper motivation by and influe~_ce upon the Council when _ 
tt reached its decision as aforesaid; In the absence of such 
.Jff'irmative s_howing, the( Council's determination, based upon 
r,':.roper and bona fide use of its discretion must be supported_., 
., u son Ber en Count Retail Li uor Stores Ass 1 n IQc. v. Hoboken, 
~supra; lanck al_or and orough 'ouncil o agnoli~, suprqo · · 
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. . . · The reso·lution stat.es· very articulat.ely and clearly· . 
the reasons upon which Council based its determination •. It felt 

· that s·uch -transfer would. cause an undue concentration. or" lfquor , 
lice"J.).ses within a very small ·area; that such t.ransfer .:would· ·, · .. 

. create a geographical imbalance.in the community; that it '4ould 
agg~avate an already unde.strable condition; that . the police com- :"1 
missioner and police chief. have recommende"d .a deriial because the 
area is a1r·eady troublesome from a police superyisional point or 
view, and ·would become worse if another liquor. license were 
introduced in that areae All of these factors motivated the 
Cotincil to act as it didil .. . 

. . 

. Appellant .argues, rather cynically, ·th.at the· exp·res­
sions use.d by Council-- 11 common good for. the ·community"-, "public 
interest" .and "public necessity"--"are .·nebulous terms not based . 
on fact." However, it is the local issuing authority which is in _, 
the best po.sition to make the factual determinations 'upon which 
.it concludes that 1~ is acting in the public interest and public · 
p.ecessity. Where it makes such determination in goc;>d faith·, such 
action will not be disturbed in the absence.of-a clear ·abuse,of 
discretion~· · 279 Club, :I~c~· Va Newark, 73 · N.J.Super_e 15._ (1962). 

I. It is often. a temptation that appellant finds diff1c'1l.t 
to resist·,, to skirt the ceritral issue of the public intere.s't;,. in 
urging that the propo.sed transfer would s~rve the personal and . · 
financial inte'rest of Salute who suffers from a heart condition. 
Thi~ would resolve Salute•s personal problem. ·But, of ~ou~se, 
it is totally· irrelevant to the inquiry herein$ Similarly, the. 
financial benefit or· convenience which may accrue to the .appel~ · 
lantmust be subordinated to the public interest~ This is an 
·1nflexible,prineiple in these.mattersa 

.. arhe Director Is function on appeal is not to substitute 
_his personal:oP.inion for that of the issuing authority, bµt 

- merely tp determine whether reasonable ·cause exists ·ror its op1n-
. ion .ana;,· if so·, to affirm irres·pective of his persona;!.. view~~ · . 

· .· J3roadley v. Clinton and Klingler Bulletin 1245 ltem 1; Ware v. 
·Newark,. Bulletin 1420, ··.rtein 3. this is particularly cognizab:1e···1n · 

· :matters which concern liquor regulation and in which the -issuing 
·authority did not. grant but denied the ·application,· As the court 
: add~d '· 1n Fanwood,_ supra, at p" 323: . · · . · , 

. . . . . . ' . . 

· if The Director may not compel a municipe.li ty .:to tran$~ 
f'er licensed premises to an area in which .the munici­
pality does not ·want them, b~cause there more people 
would be able . to buy liquor more easily. Such '1 con­
·venience' may in a proper· case be a reason for a 
mun1c1pality's granting .a transfer but it ·19 rarely, 
if_ ever, a valid pasis upon which the Director may 

, :compel the municipality to do so." : · . 
. . 

. ·. After corisidering all or the eviden~e herein and the 
.~memoranda submitted in summation by counsel for the respective· . 
·~arties~ I conclude that appellant has, failed to sustain the burden · 
·of establishing that the action of respondent was arbitrary, . · ·. 

,,.'unreasonable or· constituted an abuse of'· its discreti~:n:i:ary pqwer~ . · 
.. Rule 6 of State Regulation No. 15. Hence I recorn.mend ·;that an. order, . 
~;·be eritered. af~irming Council's actio~.and dismissing th~ appeale 
._:~· ·. . . . . . -~ ¥ . . 

.. 
.- .. · -

'. -! 
Conclusions and Order 

·;·;:_: :,:'.·.':. ~ · · . No . exceptions·· to. the . Hearer• s report were filed pursuant 
-~./~o. Rule .. '.ll+.· (Jf State Regulation No • ..15. 
'I ·, 

>., 

Having · caref.ul~y considered the record . herein, . including . 
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the transcript of the testimony, the exhibits, the argument of 
the attorneys for the respective parties .a~d the Hearer •·s re­
port, I concur in the findi~gs and conclusions ·of the Hearer 
and adopt them as my conclusions herein •. 

Accordingly~ it is, on this 29th day of May, 1967, 

. ORDE~D that the .action of respondent be and· the 
same is· hereby affirmed and the appeal herein.be and the same 
is hereby dismissed. · · 

·JOSEPH P. LORDI 
·DIRECTOR 

2. APPELLATE DECISIONS - TOWN HOUSE MOTOR HOT~L, INC. v. 
EAST PATERSON. 

TOWN HOUSE MOTOR HOTEL, :INC·. , . ) 

Appell~nt, 

.MAYOR AND COUNCIL· OF1 THE· 
BOROUGH OF E·AST PATERSON, 

) 

)_ 

) 

Respondent. ) 
- - - - - - - - - - ~ - - - - -

on Appea.l 

· CONCLUSION.S 
.AND ORDER 

Ronald J. Pie inich, Esq. and .. John J. Bergin, Esq. , . 
. Attorneys_· for Appellant . 

Lucian Baron, E'sq.,-Attorney for Respondent 

BY THE· DIRECTOR: 

The· H.earer has filed the following report herein: · 

Hearer's Report 

l This is an appeal from the unanimous ·a~tion o.f respon-· 
dent Mayor and -Council whereby it denied appellant's.application 
for a·plenary. retail consumption license for a motel (designated 
by appellant as a motor hotel) located at 50 New Jersey State 
Highway Route 46, East Paterson. · 

Appellant 0 s petition of appe,al contends. that the· 
action of respondent was .erroneous in that. it was arbitrary, 
capricious, against t.he weight· of the evidence, a mistaken ·ex.er­
cise of discretion, and contrary to State statutes. .· . · · 

. ' . . 

Respondent.' s answer ·denies the aforesaid allegations · 
and avers· tha~ its action was proper 1~ that issuance of an . 
additional license in the municipality would be .in violati0n of 
New Jersey statutes. It sets forth the resolution adopted by 
respondent·after the hearing held on Hay 17, 1966, as foll?ws: 

. 
11WHEREAS, an. application h·as been made by Town 

House.Motor Hotel, Inc~ for a R~tail Alcoholic Bev~r­
age License for prerµises·located at 50 Uo Se Highway 
46, East Paterson, N. Jo and · · 

"WHEREAS, -a public hearing was held on same this 
17th day of May, 1966, and . 

"WHER-EAS the applicant through· its p.resident and 
other.witn·esses did testify that its motel con~ained·· 
in excess .of fifty sleep~ng rooms;, and 
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"WHEREAS, 1.t was ·noted ·and stipulated. that the 
Borough Ordinance concerning the sale of·alcoholtc 
beverages does limit _the ·number of Plenary Retail 
C0nsumpt~on.Licenses outstanding in the Borough of. 
East Paterson at the same.time to seYenteen (17), and 

"WHEREA$_a large. number of residents opposed to 
the issuance of.the reque~ted license did testify to 
the following facts and. circumstances: 

· (1) The applican~' s motel building. is located in 
close proximity to"the _Gantner Avenue School, a public 
elementary school, with a portion of the motel build­
ing being only approxim~tely 110 feet distant rrom · 
said elementary .school; . . . · , . . 

·(2) The New Jersey .State Legi~lature is .. cu~rerttly 
considering new legislation increasing the required. · 
number of sleeping rooms for exemption f~om the pro• 
visions o_f R.s.· 33:1-12{t11+ to one hundred in number; 
said proposed legislation being better attuned· ·to the . 
prope~ pr~tection·of healthi safety and welfare-of' the· 
·inhabitants of the municipa ities, . · · . · . 

· (3) The Borough of East Paterson has.:out"standing, 
at the present time~ approximately ~even ( 7) -lice,nses . 
more than.would be permitted under _State·Statutes for 
the servi9e of the general public. . .. · . · . · 

(4) The. proposed serv.ice _of. liquor.would not .be 
restricted ·to· the service ·of Mo·tel room.· guests, creat- · 
ing an additional burden upon the local police de.part-: 

. ment in the maintenance· of -law and order.. . . ' . . 
. (5) The-applicant- is the original tenant and 

operator of the subject. motel pr.emlses. . When. permis.:.. 
sion to construct the motel on the. ,premises was granted; 
the residents ·who opposed same. and the Boarq of Educa- .· 
tion ·of the BorougQ.' were assured that· liquor would never 
·be served on. the premises and Iio appl1cation would ever . 

. . be made. for a liquor license. for the' premises •. · · 

"WHEREAS correspondenc·e was received from the East 
CPaterson Board of Education,· the East Paterson·P~T.A. · 
Council, the· Gantner Avenue. P. T. A ... ·and Fire Company .No •. 3 · 
opposing the g:r;anting of any license. for the subject 
premises., 

. . 

. ''THEREF°ORE, BE IT RESO~VED that the .Mayor and Council 
of the Borough of East Paterson does.· hereby· decline_ to 
amend.the current Borough Ordinance limiting the.number 
of· Plenary Retail Consumption. LiGenses to 17, arid does 
further deny the application of Town House Motor Hotel, 
Inc (ll for a Retail Consumption License for its. motel . 

-premises located at 50 Route 49,. in· the area of Roosevelt 
Avenue and Myl Street, said· denials being in the best 
interests of the municipality and necess;iry to the pro­
tection of the health, safety, morals and welfare of· the 
resident·s and their children. 11 

· · · 

A~ the instant hearing Joseph Testa (vie~ presid~nt of 
~ppellant corporation) t~stified that the premise~ in question con~ 
tain sixty-one rooms, a coffee shop and also a restaurant with 

.facilities for seating forty to fifty persons~ He stated·that, if 
the license is granted to appellant, it will conduct a restaurant 

· and cocktail lounge ·along with the renting· of rooms to guests. He 
further stated that the nearest licetised premises to the premises 

. in question is one-quarter mile .distant and that the motel fronts· 
·on Route 46 where there is very l~ttle, if any ped~strian traffice 
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Walter Brazell testified that he is executive vice 
president of the New Jersey Hotel-Motel Association and has been 
engaged in the hotel.business since 1936e Mr. Brazell stated 
that in his opinion it is riecessary for a motel to obtain a 
licens.e for service of alcoholic beverages to its guests in 
order to attract business to its establls~men.t; that he does not 
believe·a restaurant would be able to exist ·without the service 
of alcoholic beverages with·the meals. 

~ Frank Stein (president of appellant corporation) tes­
tified that during the past several years income from the oper­
ation of the motel has been steadily declining so that at the 
present time the establishment is operating at a- loss. 

Jo.seph P. Fox -(a police sergeant employed by the 
Borough) testified ·that he was requested. to talce photographs of 

.the vicinity of the motel in question and the Gantn~r Avenue 
School located on Roosevelt Avenue. It appears from the photo­
graphs that the .rear of the motel faces the froµt of the school. 
However, th.e motel.site is enclosed by the erection of a fence 
on Roosevelt Avenuev 

Appellant produced a survey dated October 20, 1966, 
prepared by F. William Koestner, Jr., professional engineer and 
surveyor, which indicates that from a point opposite the nearest 
entrance of th~ motel on Route 46 to a point opposite the near­
est entrance of the Gantner Avenue School on Roosevelt. Avenue 
the distan·ce is 462 feet. Another survey dated November 29, 
1966, and revised December.2, 1966, prepared by Savage· & Nunno, 
professional engineers and.land surveyors, discloses the distance 
from a point on Route 46 ·.·bpposite the nearest entrance to the 
motel to a point on Ro.osevelt Avenue opposite the nearest en­
trance to the Gantner Avenue Scho.ol to be 1+69 feet. Both the 
aforesaid surveys prepared for use in this matter appear to have 
been measured in the normal way a person would properly walk 
from the nearest entrance of the school to the nearest entrance 
of the premises sought to be licensed. R.S. 33:1-76. 

Mayor Albert St~ George testified that, although it 
was not necessary that he vote on the application, he opposed 
the issuance of a license to appellant's premises •. He stated 
that, on the evening when this matter was heard, another appli­
cation filed by appellant.for a plenary retail const;Unption 
license for another motel located in a different part of the 

·m1nicipality was approved. He further stated that he opposed 
the application now under consideration because of the close 
proximity of the premises to the Gantner Avenue School and . . 
because o.f the numer.,ous objectors who appeared before respondent. 

Abraham Hampel (a councilman) testified that his reason 
for voting against issuance of the license sought by appellant 
was because of opposition, from P.T.A. groups and residents and 
educators in the community and because of the additional burden 
on the Police Department to have another liquor license in the 
Borough in addition to those presently outstandinge He felt. it 
would not serve any useful purpose. 

· Four women (all members of the Gantner Avenue Pa.rent-
Teachers Association) appeared and testified that they were 

· opposed to the issuance of this particular license because of 
the motel being so close to the schoole 

Rose Lopchuk testified that she. is a trustee on the 
East Paterson Board of Education and had been authorized to 
appf:;ar and voice the sentiments of the Board.., Objection to the 
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issuance' of the license at_ the site in question was.based on the 
ccincern or the Board of Educatiori for the safety and welfare of 
the children attending the school. 

. . According to the aforementioned resolution, and· veri­
fied by the records of this Division, there is in effect an 
ordinance limiting the number of plenary retail consumption 
licenses in the Borough to seventeen. . It further appears that 
there are presently sev~nteen plenary retail consumption licenses 
issued and outs~anding ~n the Borough, and that the population 
thereof, according to t~e 1960 federal census, is 19,3~~. 

,I 

·Appellant contends that its application should have 
been granted because itr premises cqnstitute a bon~ fide hotel 
containing fifty or mor~ sleeping rooms, and thus it comes within 
the "hotel exception" (j.s. 33:1-12.20) which provides: 

· 
11 Nothing·in this act shall prevent the issu~nce 

in a municipality, iof .a new license. to a person who 
op~rates a hotel c~:ntaining fifty sleeping rooms ••• 11 

The State Limitation Law pertaining to ~he hotel excep­
tion merely removed the operator of a fifty-room hotel from that 
statute's limitation as set forth in R.S. 33:1-12.14, which pro-
vides in part as follows: · . 

11Except as otherwise provided in this act, no 
new plenary retail consumption.e.license shall be 
issued in a municipality unless and until the com­
bined total number of such licenses existing in the 
mun.icipality is fewer than one for each two thousand 
of its population as shown by the last then preced­
ing Federal censu~ ••• " 

R.S. 33:1-12.21 of the State Limitation Law does.not 
mean that the operator of a fifty-room hotel is entitled to a 
license, nor does it mean that a license may be issued to the· 
operator of a fifty-room hotel in vio~ation of a municipa~ity's 

· numerical limi·tation ordinance.· Said section provides: · 

"This act is in addition to and not in exclu­
sion of municipal regulations, limiting the number 
of licenses to sell alcoholic beverages. at retail, 
duly adopted pursuant to the authority granted by 
section 33:1-i+o of the ~evised Statutes." 

The numerical limitation ordinance of the Borough.con-
tains no exce·ption in favor of fifty-room hotels. Therefore · 
since the quota of plenary retail consumption licenses has already 
been filled, there is no ·Vacancy for the issuance of an addi­
tional license. An ordinance, until repealed or set. aside, is 
binding upon a municipal governing body. Thus respondent had no . 
jurisdiction to issue th~ license sought by appellant. Re · 
SuskoJ~i tz, Bulletin 534, Item 2, and cases cited therein. .See 
Bachman Vo Phillipsbur&, 68 N.J.L. 552. · 

There is no inherent right to a liquor license. Crowley 
v~ Christensen, 137 U.So 86 1 34 1~ Edo 629; Zicherma~ Yo Driscoll, 
133 N.J'°L. 586 (Supo Ct~l94b). Also see Fa11'-i_ood v, Rocco 59 
N .. J.Super'* 306 .(App. Div. 1960). Nor is a bO:Q£ Jid~ hotei which 
meets the minimal requirements of the State Limitation Law or a 
municipal ordinance .iD_s_Q. j_ure entitled to a lie ense merely because 
it is such a hotel., 11 There is no 'must' in the Control Act which 
provides that. all hotels Lor motels/ are entitled as .of right to 
a liquor licensee 11 C11rr.@_:t_x_~_i'_r._Qdun' Bulletin 181~' Item 1. 
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Appellant has not shown that the numerical iimitation 
-contained ~n the ~rdi~ance is unreasonable, either generally or 
as applied to its individual case~ Having reached this conclu­
sion, it is unnecessary to consider any other reasons advanced 
for or opposed to the is su_ance of the license") · 

For the reasons that respondent had no jurisdiction 
t·o issue the license applied for, 1 t is recommended ·that the 
actionof respondent be affirmed and the appeal herein be 
dismissedo · 

Conclusions and Order 

· Pursuant to Rule 14 of State Regulation No. 15, · .. 
exceptions to the Hearer's report were filed by the substituted. 
attorney for the appellant~ The exceptions, taking issue with 
the Hearer's sole reliance upon the numerical limitation ordi­
nance and the Hearer's· conclusions that the ordinance 1 s nwneri .... 
cal limitation was reasonable, set forth that at no time did 
the appellant a~gue that the ordinance-was unreasonable or 
arbitrary--that the appellant relies on the express language 
of ·R~S. 33:1-12.20 which provides: 

nNothing in this act shall prevent the issua~ce, 
in a municipality, of a new license to a person who. 
operates a hotel containing fifty sleeping rooms.e.n 

The exceptions continue: 

~The Hearer conterids that the ho~~l exception 
.merely removed the operator ·of such hotel from the 
limitations set forth in R.S. 33:1-12.14, the statute 
setting up the population ratio to licenses. Thus, 
the question of legislative intent would appear to be 
the issue in this matter. It should be noted that the 
Hearer cites no legal authority for his proposition. 
While Appellant was unable to find any reported 
decision squarely on point, it is submitted that the 
Borough of East Paterson has issued to Appellant and 

· others 7 more licenses than would be permitted under 
state statutes. Thus, it ·would appear that the 
Borough has in fact ignor,ed its own ordinance. 

"The clear language in R.S. 33:1-12.20 places 
hotels having 50 sleeping rooms or over in a separate 
and distinct category from any other plenary consump­
tion licenseeG It is apparent that the legislature 
recognizes that a hotel without a plenary consumption 

· license could not compete with other hotels so 
favoredo It apparently also recognized from an 
emperical point of view, that hotel licens~s do not 
present the problems that the ordinary license does. 
They recognize that the t~ade is mainly confined to 
transient guests and there is less likelihood of 
public health and ~orals being affectedo 

uR~S" 33:1-12c.21 cited by the Hearer is general 
in nature and obviously refers to the ordinary con­
sumption licenses subject to the various. state regu­
lations and local ordinances and not to hotels who 
are treated as an exception by statute. 

"It is respectfully contended that the Hearer 
·was in error and the application should have been 
granted as Appellant 8 s.premises constitute a bona 
fid~ hotel within the exception provided in the 
statute." 
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Th~ exceptions bespeak a miscomeption and the Hearer 
was rigl~t .. :, Bul1etin 762, Item 2 (in section-by-section Interpreta­
tion and J.!ixplo.nation of the State Limitation Law) contains tne 
following paragraphs concerning Section 9 of the Limttation Law 
(R.S. 33:1-12021): . 

"The_ lm:[ does not permit issup,nce of a l.ic~nse 
in violation 9 .. L .. a munj_cj,. uall ty_~~P.lfllerJ.c_~J:-J_t.mli! .. §t:t._;!:.9D; 
re@_ation.. ~-'ifhere a municipal ordinance fixes license 
quota~ more restrictive than those fixed in the new 
law, the municipal regulation prevails.. Where the 
State law's quotas are more restrictive., the law 
.prevails •• "' . . 

11 It is very important to. re-emphasize the fact 
that a new license may not be issued in violation of 
a municipality's limitation ordtnance@ The various 
except~ons in the law will not permit iss\].ance of a 
new license unless such issuance is permitted also by 
the municipal regulation. For example, where a muni­
cipality has a limitation ordinance and the quota is 
filled, Section 7' (ex-licensee veterans) and Section 8 
(fifty-room hotels) would not permit issuance of a new 
license unless the ordinance were first amended or 
supplemented to provide for the indicated exceptions.n 

The exceptions bespeak a further· m~.sunderstanding in 
stating that it would appear that in issuing s~venteen plenary . 
retail consumption licenses the Borough has iJ. fact ignored its 
own ordinance. In the 194-'?·State Limitation Law, Section 2 
(R.S. 33:1-12.14) fixed the ratio as to retail consumption licenses 
at one for each 1000 of a municipality• s lates.t offic.ial Federal 
census population. As amended by P.L" 1960, c. 72,.the ratio is 
one for each 2000 of such population. In issuing sevsntesn.·plenary 
retail consumption licensesi the Borough did not ignore or violate 
its own ordinance. Those icenses were first issued long before 
the 1960 amendment of R.S. 33:1•12.11+ and Section 4.of the Limita­
tion Law (B..S. 33:1-12.16) provides that "Nothing in this act· 
shall prevent the Kenewal of licenses existing on the effective 
date of this act f]/i.ay 15, 19)+2/, or the transfer of such licenses 
or the renewal of licenses so transferred." 

(It will be well to clarify the record with respect to 
appellant's application for a new plenary retail consu.mption 
license for a motel (containing 50 or more sleeping rooms), in a 
different section of the Borough 1-cnown as Town House Motel, Inc., 
Eci§..t., the denied application having been for Tovm House :Motel, 
Inc., West. At the respondent's meeting held June 21, 1966, a 
motion was made and. seconded to grant t.he application for a new 
plenary retail consumption license for Town House Motel, Inc., 
East.. The votes on the motion were 2 nyestt and 2 "No 11 whereupon 
the Mayor broke the tie by voting "Yes." Then a motion was made, 
seconded and carried to authorize the Borough Attorney "to change 
the ordinance accordingly", i.e., to prepare an ordinance to per-

, mit issuance of a new plenary retail consumption license for a 
hotel or motel containing at least 50 sleeping rooms. Such an 
ordinance was not adopted, and the new license has not been issued, 
and in the absence of respondent's adoption of such an ordinance, 
a new license cannot lawfully be issued to Town House Motel, Ince, 
Ea~_t..) ~--

I find that if the respondent had granted the applica­
tion of Town House Motel, Inc o, Wee,t for a new plenary retail 
consumption license the grant, in violation of the operative 
numerical limitation ordinance, woul'd have been unlawful. 
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Accordingly, it is, on this 7th day of .June, 1967, 

ORDERED that the action of the respondent Mayor and 
Council be and the same is hereby affirmed and that the appeal 
herein be and the same is her.eby dismissed. . 

JOSEPH p II LO HD I 
DIRECTOH 

3. DISCIPLINARY PHOCEEDINGS - GAMBLING (HORSE RACE BETS) -
LICENSE SUSPENDED FOH 60 DAYS, LESS 5 ~.,OR P~A. 

In the Matter of Disciplinary ) 
Proceedings.against 

JOHN J. SOMOGYI, JH. 
t/a Somogyiis .Cafe & Bar 
132 Somerset Street 
New Brunswick, New Jersey . 

) 

) 

) 

Holder of Plenary Retail Consumption) 
License C-80 issued by the Board of 
Commissioners of the City of New ) 
Brunswick 

CONCLUSIONS 
AND ORDEH 

-----------------~) Wilentz, Goldman & Spitzer, Esqs.; by Robert w. Lewandowski, 
Esq~, Attorneys for Licensee. 

Edward· Fe Ambrose, Esq., Appea;ring for Division of Alcoholic 
Beverage Control. 

BY THE DIRECTOH: 

Licensee pleads noQ vult to a charge alleging that on 
January 23, 27 and February 1 7 2 and 9,·1967, he permitted the 
acceptance of horse race bets on_ the.licensed premises, in vio­
lation of Rule 7 of State Regulation No~ 20. 

Licensee has a pre.vious record of suspension of 
license by the Com~issioner for five days effective August 2, 
1943, and again for fifteen days effective January 22, 1945, 
both for sale to minors (Re ·Somogyi, .Bulletin 578, Item 9; 
Bulletin 647, Item 6), and by the municipal issuing authority 
for one day effective January 13, 19l+8 for mislabeling beer taps·. 

The prior record of suspension of license for ·dissimilar 
violations occurring more than five years ago disregarded, the 
license will be suspended for sixty days, with remission of five 
days for the plea entered, leaving a net suspension of fifty-five 
days~ ~e .Ludwicza~, Bulletin 1720,·Item_6e 

Accordinglyj it is, on this 31st day of May, 1967, 

ORDERED that Plenary Retail Consumption License C-80 · 
issued by the Board of Commissioners of the City of New Brunswick 
to ~ohn J ~ Somogyi, Jr.·,· t/a Somogyi' s Cafe & Bar, for premises 
132 Somerset Street, New Brunswick, be and the same is hereby 
suspended for the balance of its term, vize, until midnighti 

.Jwie 30, 1967, commencing at 2:00 a~ mo Wednesday, June 7, 967; 
and it is further 

OHDERED that any renewal license that may be granted 
shall be and the same is hereby Suspended until 2:00 Bo m. 
Tuesday, August 1, 1967~ 

JOSEPH P 9 LORD1 
DIRECTOR 
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l+e STATU'rOHY AUTOMATIC SUSPENSION; ~ ~~,~~~: 1IF·~ING SUSPE.NSIQN () 

In the Matter of a Petition ta Lift ) 
the Automatic Suspensio~ o:r:-' P.ie_n~iii· 
Retail Distribution Licen~~ D~~, ~ ) 
issued by the Municipal Board 6f 
Alcoholic Beverage Control 6f the ) 
City of Hoboken to 

STANLEY DOPART 
740 Washington Street 
Hoboken, N. Ja 

BY THE DIRECTOH~ 

) 

) 

~----> 

On Petition 

·SUPPLEMENTAL 011.DER 

On April 18, 196?, 1an ot~der was entered herein tempo­
rarily staying the statutory automatic suspen$ion of license o.f. 
the licensee-petitioner pending determination of disc1pl~n~rf 
proceedings against him. · 

It now appears that in disciplinary proceedings corim 
ducted by the municipal issuing authorityJ the license was sus­
pended for five days effective 9200 a .. mo ·une 26i 1967 and termi· 
nating at 9xOO a.QI me July l, 1967 on a charge aleging Sflle of 
alcoholic beverages to ~he same miner, which sa~e was the subject 
of the previous criminal conviction~ Hence, I shall,, lift· tP.~ 
automatic suspension in a:aticipat~ion of the service of the 
municipal suspension~ Re Cir~~ Bulletin 17~~' Item.6~ 

Accordingly, it is, on this 31st 4~lf qf ·M~y~ 1?6?? 

ORPERED that the statutory a,µt9mati~ §ypperisiqH g~ said 
license D-9 be and the same is hereby ~p.-rted ~ @rf@ctive .~t t;qe 
~xpiratio~ o:f its termj vizq at ll!±PI±.!~R-t~ Tf?-HP§E!ay~ Jun~ ~'Q~ l9670 

JOSEPH Po LORDI 
. DIREGTOlf 

DISCIPLINARY PROCEEDINGS .., SAL;E ·TO INTOXIGA.'rED PERSQN_S ~ FQU~ 
LANGUAGE - PRIOR SIMILAR RECORD - AGGij..A.VAtINA CI~CUMSTANC~ ~ . 
J.iICENSE SUSPENDEP F'Ol\ 80 DAYS~ LESS f .. FOR PLEA,!' . . .. . 

In the Hatter ot Disoiplipary 
:Pro.ceed;tn~ ~ again at · 

EDW!RP ·LESlfiEWSKI . 
t/a ll~J{.:)p.n~yP $ Cafe~g 
ll35937 ~9• 4t~ St, 
CamQ.en., ij, ;I, 

) 

) 

) 

.> 

Hqlde:v Qf P~Lenary !1.$·t_~~i q.q~~-~ptiqp ) 
.Lt:~en_$~ C~l9·9 .~s sµ.~:9. ~Y' · 1;;l)' ~f~lpip_~J 
Bo~·r.d. rJf _Alic.CJh9.·it@ ~.ever.age C'o~tr~:d .) "'t tb~ ci~y r;;f i§,q..w.G\57.ii · · ) 

:r..1'EeEsae; Pro -~ .. ~-; ~ ~ ~ = _, '""!' ~ - ~-­

~Q.war.c.t 1?.1> Amp~o.s.f9 ~ ~·sq,fJ ,1 App.ea;rtng '(9~· 

B.Y TH~ DIREC'.COR~ 

CONCLUSIONS 
.. 41'1P. ·o@~~f 

P;tv!.~io~ ,qf .~~.c,qn,,e»ii.~ 
fjey.e-,ag~ .G:Qµ.~r .. Q°i.9 

Li:~ .. ~.ens.~e ple_ad$ no.n vult to ~l'l,arg~s ,~ile.gi:fG:g ~;bat p.q. 
April 22~ 1997 9 he ~l) :~.old d.r~~-s .q;f ~j__c9.hol.i;c ;bey.er.ag.e,s t.q 
five i.ntoxicate.d .Persons, 11: flt.riola~i.ox~ .ot' i~.lfle J. o.t: St.~~:~ ~e_giJ~ 
lat ion I~o t~ 20, anQ, \(2) p~r.~1'.tta.d fO:l+\l .and tilt.t;Ay. l~l)gµ~ge :by 
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patrons, in violation of Rule 5 of State Regulation No. 20. 

Licensee has a previous record of suspension of 
license by the Director for thirty days effective August 12, 
1961+, .for similar violations. Re Lesniewski, Bulletin 1581, 
Item 5. . · 

The minimum penalty for an unaggravated first ·of­
fense of sale to intoxicated person is suspension of licanse 
for twenty days. Re Hu~imac, In~~' Bulletin 1716, Item 6. 
However, where, as here, the violation is deemed aggravated 
by the number of persons involved, the minimum suspension is 
thirty days. Re Schmidt, Bulletin 1654, Item 9,. F1urther, 
for a. second.similar offense within five years 1 the minimum 
penalty for that offense is doubled. Re Manru1·r Co~, 
Bulletin 1691, Item 1. . . 

Hence·, the prior record of suspension of license for 
similar violations within the past five years.consideredi the 
license will be suspended on the first charge for sixty days 
and on the second charge for twenty days (Re Fixler, Bulletin 
1716, Item 3), or a total of eighty days, with remission of 
five days for the plea entered, leaving a net euspension of 
seventy-five days. 

Accordingly, it is, on this lst day of June, 1967, , 

O~ERED that Plenary Retail Consumption License.C-199, 
issued by the Municipal Board. of Alcoholic Beverage. Controlof 
the City of· Ca111den to Edward Lesniewski1 t/a "Johnny's Cafe", 
for premises 1135-37 South 4th Street, ~amden, be and the same 
is hereby suspended for tqe balance of its .term, viz., until 
midnight June 30 1 1967, commencing at 2:00 a. m. Thursday·, 

. June 8, 196?; anci it is further · 

ORDERED that any renewal license that may be gran"ted 
shall be and the same is hereby suspended until 2:00 a. m. 
Tuesday, August 22, 1967e 

JOSEPH P. LORDI 
DIRECTOH 

6. DISCIPLINARY PROCEEDINGS - SALE TO A MINOR - LICENSE 
SUSPENDED FOR 15 DAYS, LESS 5 FOR PLEA. 

In the Matter of Disciplinary 
Proceedings against 

) 

) 

) 
FELIX CIESLARCZYK 
t/a Anton and Chuck 
516 Ridgeway Avenue 
South Amboy, N. J. ) 

Holder of Plenary Retail Consumption ) 
License C-2 issued by the Common 
Council of the City of South Amboy ) 

CONCLUSIONS 
AND ORDER 

Wilentz, Goldman & Spitzer, Esqs., by Robert ~v" Lewandowski, 
· Esq., Attorneys for Licenseee 

·'..Edward Fe Ambrose, Esq., Appearing for Division of Alcoholic 
- Beverage Controlo 

BY THE DIRECTOR~ 

Licensee pleads non v~lt to a charge alleging that 
on April 3, 1967~ he sold f~ve containers of beer to a minor~ 

·age 18,-in violation of Rule l of State Regulation No~ 20e 



· PAGE·:,1fr··'·· · BUtLETIN·l?l+3 

. · ··· · · ~b$.ent. prior r·a .. cord, the· l:J_cens.e ·will be· suspen~ed tor· 
fifteen·days. ~1th r~mission or r1ya days·ror_ the plea entered, . 

. leav.ing:a net suspension of. ten days GI Re Lotito, Bulletin 1732, 
Item 9GI 

. Accordingly, 1-t is, on th1$ 5.th day of June, 1967, 

. · · O.RDEREri that Plenary Retail Consumption License C-2 · · 
issued.by the Common Council of the City of South Am.boy to Feiix 
Cieslarczyk, t/a Anton and Chuck, for premises 516 Ridgeway . . . 
Avenue, South_Amboy,·be and the same is hereby suspended.,for·ten· 
(10).days.,·commencing at 2:00 ae me Monday1 June 12, 1967, and 
termin~.ting at 2:00 a.· m •. Thursday, June 2~, 1967. 

'r ,,.,.., ,..,_ 

,.,.,,..,~.,.,,... ~--~ ' ,,.,:· 
I "' ..... •·•""•••'"- ,,,,,, .... , ,' •"' ,' ,·" 

/, ·.' ' . ". f/: .. ' ' 
~ .. ~. ·,, ~ . ·.' .·. Jd~:, .(ii/p., .· ~jfi ' 

. . .· ~epa . . /lf{ . 
· /~ D:lrect.or . · · · · 
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