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This is an ap •pea.l from a recovery by the admin-
istrator of ~Jose,p 1h ~1:arcone, under the Interstate 30 
Cornmerce Act. J osep ,h ~f.arcone was working for 
the N e,v 1~ ork Ce11tral Railroad Comp·any in inter-
state cornrnerce. Ile ,v·as work:ing at the round-
h.011se at (Jranton, Ne,v D11rham. He had been 
oiling· engines in the roundhouse, which was used 
in Interstate Co1nmerce and when he was killed, 
was work:ing~ engine 3835, whieh was an interstate 
engine. J!e ·was k:illed by engine 3709, which was 
on the track: next to the tracl{ on vvhieh the engine 40 
was, ur)on which h.e was work :ing ' and tl1e j11ry· 
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1nig·ht have found the following facts concerning 
hjs death. 

That no vvarning Vlas given of the intentio11 to 
n1ove 3709 while he was work:ing in proximity 
thereto on e11gine 3835; that the only war11ing that 
he l1ad to rely on was a blackboard in the round-
house upon which was marked ihe time, 3 A. Tu1., 

0 that engine 3709 which k:illed him would be moved, 
and that the said engi11e instead of bei11g moved 
at that time was moved at 2 :30 A. 1'.I., in the morn-
ing, without an~y proper warni11g. He was put to 
work at 3835 by l1is superior, Siddell (p. 72) a11d 
told him to finish 3835 the time that was 011 tl1e 
board for the engi11e to be moved ,vas 3 :00 A. 1\1. 
The jury, the ref ore, could have found that the en-
gine ,va s movec1 at 2 :30 A. M., while the deceased 

20 was so near thereto as to be in dang ·er, altho11gh 
tl1e decea sed was una,vare of said movement or 
i11te11ded movement without fall on his part re-
lyi11g upo11 the blackboard. The jury c~uld have 
found that the engine was moved at 2 :20 A. M. 
The deceased all during the work he was doing 
whe11 lie ,vas k:illed ,vould have to stand near tl1e 
engine that killed him (p. 90, line 25) (li11e 22, 
p. 90). . 
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r_!~l1e locomotive that killed the man took a train 
at 4 :00 A. M. (p. 23, line 13), was to have beer1 
tak:en out at 3 o'clock in the morning (p. 23, line 
23). 

r~rhere was tl1e usual absenc.e of records in this 
case as i11 most ca.ses of this kind tried ( p. 25). 
~

1he hostler wl10 moved the engine went to the 
roundhouse (p·. 37, line 23) and did not make any 
inspection whieh disclosed the pre sence near the 
engine of the man after killed (p. 27). 

Distance betwee11 ta11k: to ta£i is 3 feet (p. 33, 
line 34). The blood stains ~re , thirty feet from 
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th.e roundho11se ( p. 36). The warni11g the mer1 
got was from the blackboard (p .. 40). 
· The hostler who propelled the killing · engine was 
told not to tak :e the engines out too early (p. 43, 
line 10). The j11ry could ha,ve found at the time 
on the blacl{board 3 o'clock for the movement of 
the e11g,.ine ,va s moved at either 2 :20 or 2 :40 A. M. 
(p. 44, lines 18 to 30). 

A s to the ,e119tom of the blackboard, see page 47. 
The hostler having been told not to move this en-
gine too early, took it out in spite of the order 
in five minutes (p. 50, line 3). 

As to missing record s, see page 50, lines 35 to 40. 
T:he killing~ ,vas done between 2 :30 and 2 :40 

A .. M. ( see p. 59, lines 8 to 10). 
The fact that the engine was out earlier than 

it sh.011ld have been is in the evidence of John 
l\faloy, ,vho is the turntable man (p. 60), and he 
,vas down in the · pit of th.e t11rntable beca11se he 
did not expert this engine out so early; because 
of this he did not hear the fir st signal (p. 62). 
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rrl 1 e jnry under thi s evide11ee was justified in 
fi11cling the f ollo,ving facts: that the deceased ,vas 
,vor _ki11g· on an inter state eng,.ine when he ,vas 
killed; tl1at he was killed beca11se· the engin ·e was 
mov ·ed 011t of the roundhouse ,vithout any warning 
to him at a time other than that on the blackb,oard, 30 
,vhich bv rea son of the custom of the roundhouse •' 

he l1acl to rely 011 ; that the hostler of the e11gi11e 
that killed him ma -de a careless inspection beca11se 
he ,vas unaware of the presence of the man now 
dee.eased, altho11g,.h it would have beeJJ- disclosed 
by a •careful inspectio11, an •d that the deceased ,vas 
eith .er struck by an overhangi11g moving· engine or 
was too close to the same, believing that it was 
stationary at tl1e time it "Tas moved. 40 
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POINT 1 . 

A case in which the facts were very similar to 
the facts here (under the Interstate Act) the 11n-
expected moving of an engine in a roundhouse 
is Do11da vs. Chicago R. R., 1141 Iowa, 82, 119 
N. Y., 272. 

10 A.s to the general princip ,les see Szary vs. Erie, 
253 U. S., 86; Collins vs. Erie, 253 U. S., 77. Many 
eases eollected in 26 N eglig~en-c:e Compensation 
Cases Annotated, pages 117, et seq. 

Whistles have no meaning in the roundhouse be-
cause engines are always whistlinC.; there from 
the place of the engine that killed the man meant 
nothing, the real warning was the blackboard and 
there was no notice to decedent of the engine 

20 (paragraph 4, point 1 of the appeal). 
It is said by appellant that the hostler made a 

careful observation. That is a. clear begging · of 
the question. If the de·cedant was working near 
the engine about to move the moving engine and 
the hostler did not see him, the jury co11ld have 
found that it was not a careful but a careless 
observation. 

In McCombe vs. Public Service, 95 N. J. L., 187, 
there was nothing· b11t the circumstances of the 

3t) body of Saunders 11nder the car. In the Adriance 
case, 95 N. J. L., 185, nobody knows or col1ld sur-
mise from the evidence what happened. In the 
Price vs. N. Y. C. R. R., 92 Id., 429, the citation is 
taken from the first trial of the Price case ,vhere 
there was no proof of any fact exclusive of pre-
sumption. In the instant •case the fa •cts are c.learly 
proven as heretofore recited. 

Patton vs P . . S., 227 Fed., 810 is the caRe of a 
4() pedestrian without any violation of any d11ty by 

, 
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defenda .nt. In the instant case the facts show 
violation of duty, i. e., moving the locomotive at 
any time other than that on the blackboard and 
one-half hour earlier with the decedent working 
in close proximity thereto. 

Point 2 of the def endant-appell~nt 's brief is 
that at the time of the accident the decedent was 
not engaged in interstate commerce. The brief 10 
shows that when he was last seen alive he was at 
work and he was killed while at work or immedi-
ately after he had :finished filling the grease cups 
in state of case heretofore. 

In the Krysiak case it was clear that Krysiak 
had :finished1 his employment. It was not clear 
in the instant ,ca.se. If he was leaving the round-
l1ouse when killed he would be elearly within the 
doctrine of Winfield vs. Erie. 20 

The court wou1d have charg"ed the matter of 
law that decedent. was engaged in Interstate Com-
merce but instead of that he left it to the jury 
which was all that the defendant eould ask. 

Grybowski vs. Erie, 89 L., 361; 
Illanordo vs. Erie, 137 A., 917. 

Point 5. The objection of the app ,ellant to the 
Court's, charge on co11tributory negligence is 
against the charge giving--the defendant more tha11 
he should have been allowed, i. e., to reduce dam-
ag·eR which the jury evidently did. 

The .second ''Point V'' of defendant's brief 
complains that there was no allegation in the com-
plain.t that the earljr moving of the engine without 
warning ·was alleg ·ed in the complaint. It is not 
ne,ressar~y to plea ,d evidence an·d what the com-
plaint says is: 

4,0 
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'' * * * failed to use reasonable care * * • 
to g~ive warni11g of the moveme11t thereof'' 
(p. 2, S. of C., ref erring to the killing engi11e). 

Point 5. The number is use-d twice in tl1e ap-
pella11t's brief. T11e se~ond 5 is as to evide11ce 
objected to. '' Did you take tl11.s e11g·i11e out 111is 
night at about tl1e usual time you are accustomed 
to take the e11gine out for this particular train~'' 
The exclusion of this question and the like is as-
sig11ed for e1·ror, but all this matter was proved 
elsevvhere the exact time that the engine was tal{e11 
out, so that there .was 110 lack of proof at to tl1at. 

Tl1e other questio11 on p,age 24 of tl1e brief had 
to do with tl1e hostier goi1ig~ to the blaekboard. 
Clearly this ,vas relevant because the blackboard 
\Vas the l)ivot i11 the case. The blackboard \Vas 
what the defendant l1ad fur11ished as a notice to its 
vvorkers arou11d tl1e e11gines as to the movern .e11t 
of the engines. This was tl1e custom of the ro1111d-
house. Tl1ere was ample evidence and it \Vas a 
jury question. That it is clear tl1at the blackboard 
was 11sed for this purpose, see page 48, li11e 20; 
pag·e 47, lines 10 to 40. Leavi11g time to be put 
011 the board as in this case 5 o'clock in the after-
noon by the foreman (p. 40, lines 1 to 20). 

Bells a11d whistles going· on all the time in warn-
i11g (p. 42, lines 10 to 30). The time of the en-
gine that killed the man wa.s p•ut on the board he-
f ore Kelly coming to work. He was assistant fore-
man (p. 46). . 

1\11stin vs. Penn. R. R., as to circumstantial evi-
de11ce: 

'' All that is required is that the circum-
sta11ces be so stro11g that a jury may properly, 
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on g~rounds of probability rather than of cer-
tainty, exclude an inf erenc.e favorable to the 
def en,dant'' ( 82 L., 416). 

If the jury found dec:edent was working on an 
i11terstate eng"ine and was kille ,d by the moving · of 
another e11gine in the vicinity of his work at a11 
irr1p·roper time without notice to him, tl1en the 10 
jury could clearly have fou11d that tl1e master did 
not use reasonable care to supply l1im a safe place 
in ,vhich to work. T:he verdict in the .case ,vas very 
·moderate a11d appellee insists fi11ding for plaintiff 
is ,varra11ted and a much larger amount would be 
justified. 

Respectfully submitted, 

ALEXANDER SIMPSON, 
Attorney of Plaintiff-Respondent. 

Gal1o & Ackerman, Inc., 142 Liberty Street, 'Phones-Rector 7257-8 
2933 

20 

30 

40 










