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Petition (F iled  July 1» 1 9 2 4 ). 

IN CHANCERY OF NEW JERSEY.

Between
Ma r ga ret  M c Ma h o n ,

Complainant,
and

V in c e n t  A moros o , J r ., et al., 
Defendants.

On Bill to 
Foreclose. 
On Petition 

* for Surplus 
Moneys.
Petition.

10

To t h e  H onora ble  E d w in  R o ber t  W a l k e r , 
Ch a n c e l l o r  o f  t h e  S t a t e  o f  Ne w  J e r s e y .

20

The petition of John J. McMahon, of the 
Township of North Bergen, County of Hudson 
and State of New Jersey, respectfully shows, 
that:

1. Your petitioner is one of the defendants to 
the bill of complaint in the above entitled cause, 
the object of which was the foreclosure of a cer-
tain mortgage given by Vincent Amoroso, Jr., 
to the complainant, Margaret McMahon on lands 
and premises in said bill of complaint particu-
larly described.

2. Such proceedings were had in said cause 
that on the 6th day of March, 1924, a writ of 
fieri facias was issued out of this court directed 
to the Sheriff of the County of Hudson, com-
manding him to sell, according to law, the said 
mortgaged lands and premises and out of the 
proceeds to pay to said complainant, Margaret 
McMahon, or to her solicitor, the sum of five
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Petition (Filed July 1, 1924).

thousand two hundred eighty-two dollars and 
seventy-three cents ($5,282.73), with interest 
thereon from January 25th, 1924, and two hun- 

-̂ q  dred fifty-nine dollars and seventy-five cents 
($259.75) costs; and to pay to The Woodcliffe 
Land Improvement Company, or its solicitors, 
the sum of two thousand seven hundred five dol-
lars and twenty-six cents ($2,705.26) with like 
interest and nine dollars and six cents ($9.06); 
and in case more money should be raised by 
said sale than would be sufficient to answer said 
payments, to bring the surplus moneys into this 

20 court and to deposit the same with the Clerk 
thereof.

30

3. The said Sheriff of said County of Hudson, 
in pursuance of said writ of fieri facias, duly 
sold said lands and premises to one Peter Bent-
ley, or his assigns and deposited with the Clerk 
of this court $10,039.33, as the surplus moneys re-
maining after the aforesaid payments, which he 
was commanded by the aforesaid writ of fieri 
facias to make.

4. The aforesaid lands and premises were at 
the time of said sale owned in fee simple by peti-
tioner and were sold for the payment and satis-
faction of the aforesaid mortgage given by said 
Vincent Amoroso,. Jr., to said complainant, Mar- 
garet McMahon, and the defendant, The Wood-
cliffe Land Improvement Company, and the said 
mortgages were discharged by said sale.

5. That on September 1st, 1922, Herman M. 
Diamond filed in the Register’s Office of Hud-
son County, recorded in Book 13 of Lis Pendens,
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Petition (Filed July 1, 1924).

page 545, for said County, a lis pendens against 
the property hereinbefore described, and gave 
notice thereon with the general object of a suit 
which has been commenced and was then pend-
ing in the New Jersey Supreme Court to have 
vacated and set aside and for nothing holden a 
certain certificate of the Clerk of the District 
Court of the First Judicial District of the County 
of Hudson as follows:

“ Notice that suit above entitled has been 
commenced and is still pending in the Su-
preme Court of New Jersey, General object 
is to have vacated and set aside and noth-
ing holden a certain certificate of the Clerk 
of the District Court of the First Judicial 
District of the County of Hudson, dated Au-
gust 23, 1920, certifying that on Aug. 23, 
1920, a suit has been instituted in said Dis-
trict Court by DeRiso Bros., Inc., claimant 
against Vincent Amoroso, Jr., builder, and 
Herman Diamond, owner, and that summons 
in said suit issued out of said court on said 
date; a certain entry endorsed by said 
Clerk upon a lien claim filed on Aug. 23, 
1920, by DeRiso Bros., Inc., claimant against 
Vincent Amoroso, Jr., builder and Herman
M. Diamond, owner of the lands and prem-
ises hereinafter described, to the effect that 
summons in a suit on said lien claim has 
been issued on Aug. 23, 1922; a certain 
statement signed by said Clerk of the Dis-
trict Court of the First Judicial District of 
the County of Hudson, dated Jan. 6, 1921, 
wherein it is certified that on Dec. 27, 1920,

10

20

30

40



4

Petition (Filed July 1, 1924).

a judgment was entered in said District 
Court for the sum of $500, debt and $30.30 
costs of suit in favor of the plaintiff, De- 

IQ Riso Bros., Inc., a corporation, and gener-
ally against the defendant, Vincent Amoroso, 
Jr., builder and especially to be made of the 
building and lands hereinafter described, a 
certain record of docketing of the aforesaid 
judgment in the Circuit Court of Hudson 
County and of all proceedings had thereon, 
including a writ of execution issued thereon 
Jan. 7, 1921, and all proceedings had thereon 

20 and thereunder including the sale thereun-
der and return and the record of the return 
of the Sheriff endorsed on said writ of exe-
cution” .

6. That the persons named as parties defend-
ant in said lis pendens, are as follows: John J. 
McGovern, Clerk of Hudson County and of Hud-
son County Circuit Court, Henry Bender, Clerk, 
and Oscar B. Spencer, Acting Clerk of the Dis-
trict Court of the First Judicial District of Hud-
son County, John J. McMahon, Margaret Mc-
Mahon, the complainant herein, James M. DeRiso 
and Philomena DeRiso, DeRiso Bros., Inc., a 
corporation of N. J., Vincent Amoroso, Jr., and 
Anna Bruchoff Amoros and Thomas Madigan, 
Sheriff; that any interest they may have in said

4q  premises is subject to the lien of complainant’s 
mortgage.

7. That the said Herman M. Diamond failed 
to prove his claim before the Master, who ac-
cordingly did not report thereon.
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Petition (Filed July 1, 1924).

8. Petitioner is entitled to receive the balance 
of the aforesaid surplus moneys.

Petitioner therefore prays that an order may 
be made by the Clerk of this court to pay peti- io  
tioner the balance of said surplus moneys.

P e t e r  B e n t l e y , 
Solicitor for Petitioner.

State of New Jersey, {
County of Hudson, ) *’ *

Joh n  J. Mc Mah on , being duly sworn on his 20 
oath according to law, says: I am the person 
mentioned in the foregoing petition; I have read 
the same; the matters and things therein set 
forth are true excepting as to such matters as 
are on information and belief, and as to those 
matters I believe them to be true.

Jo h n  J. Mc Mahon .
30

Subscribed and sworn to before me this 
30 day of June, 1924.

Jame s  J. Hig g in s ,
Attorney at Law of New Jersey.

40
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Order of Reference (F iled  July 8, 
1 9 2 4 ).

IN CHANCERY OF NEW JERSEY.

10

20

30

40

Between
Mar garet  M c M a h o n ,

Complainant,
and

On Bill to 
Foreclose. 
On Petition 

^for Surplus 
Moneys.

V in c e n t  A mo roso , J r ., et al., 
Defendants.

Order of 
Ref arence.

A petition having been filed herein by the de-
fendant, John J. McMahon, setting forth that the 
Sheriff of the County of Hudson has deposited 
with the Clerk of this Court $10,039.33, surplus 
moneys arising out of the sale of the mortgaged 
lands and premises sold in this cause pursuant 
to a writ of fieri facias issued out of this Court 
and directed to said Sheriff; and praying that 
an order may be made commanding the Clerk of 
this Court to pay over said surplus moneys to 
said petitioner,

It is on this 7th day of July, 1924, Ord ered , 
that it be referred to Joseph Anderson Senior, 
one of the Special Masters of this Court, to as-
certain the truth of the allegations of the said 
petition, and whether the said defendant, Her-
man M. Diamond, is entitled to be paid any 
money out of said surplus moneys, and if so, 
what amount, and whether the said petitioner is 
entitled to receive all of said surplus moneys 
without any payment to the said Herman M.
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Affidavit (Filed September 8, 1924).

Diamond, and that the said Master report with 
all convenient speed.

Respectfully advised, -̂ q

B ayar d  S t o c k t o n , 
A. M.

E. R. W a l k e r ,
C.

Affidavit (F iled  September 8* 1924)* 

IN CHANCERY OF NEW JERSEY.

Between
Margaret  M c Ma h o n ,

Complainant,
and

V in c e n t  A mor os o , J r ., et al.y 
Defendants.

On Bill to 
Foreclose.

► On Petition, 
&c.

Affidavit. 30

State of New Jersey, {
County of Hudson, jSS"

P e te r  B e n t l e y , being duly sworn on his oath 
according to law, says; I am the solicitor for 
John J. McMahon, who has filed a petition in ^  
this cause asking for an order of reference to 
ascertain who is entitled to the surplus moneys 
in the hands of the Sheriff of the County of 
Hudson, as a result of the sale in the above en-
titled cause; that on the 7th day of July, 1924, 
an order of reference was made referring the

I
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O rder o f  R e -R e fere n c e  (F iled  S ep tem b er 16, 
1924).

matter to Joseph Anderson, Senior, one of the 
Special Masters of this Court; that due to de- 
ponent’s absence from the state for approxi-
mately two months, on his vacation, the order of 
reference to the said Joseph Anderson, Senior, 
was not brought to his attention and he did noth-
ing thereunder; that the said Joseph Anderson, 
Senior, departed this life on the 5th day of Sep-
tember, 1924.

P e t e r  B e n t l e y .

20 Sworn and subscribed to before me this 
6th day of September, 1924.

J a me s  J. H ig g in s ,
Attorney at Law of New Jersey.

Order of R e-R eference (F iled  
30 September 16, 1 9 2 4 ).

IN CHANCERY OF NEW JERSEY.

40

Between
Mar garet  M c Ma h o n ,

Complainant,
and

V in c e n t  A mo roso , J r ., et al., 
Defendants.

On Bill to 
Foreclose. 
On Petition 
for Surplus 
Moneys.

Order of Re- 
Reference.

A  petition having been filed herein by the de-
fendant, John J. McMahon, setting forth that
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Order of Re-Reference (Filed September 16,
1924).

the Sheriff of the County of Hudson has de-
posited with the Clerk of this Court $10,039.33, 
surplus moneys arising out of the sale of the 
mortgaged lands and premises sold in this cause 
pursuant to a writ of fieri facias issued out of 
this Court and directed to said Sheriff; and 
praying that an order may be made commanding 
the Clerk of this Court to pay over said surplus 
moneys to said petitioner,

And it appearing that on the 7th day of July, 
1924, an order was made in this cause by this 
Court referring the same to Joseph Anderson, 20 
Senior, one of the Special Masters of this Court, 
to ascertain the truth of the allegations of the 
said petition, and whether the said defendant, 
Herman M. Diamond, is entitled to be paid any 
money out of said surplus moneys, and if so, 
what amount, and whether the said petitioner is 
entitled to receive all of said surplus moneys 
without any payment to the said Herman M. gQ 
Diamond, and that the said Master report with 
all convenient speed,

And it further appearing that the Special 
Master, Joseph Anderson, Senior, has departed 
this life before acting under or by virtue of said 
order of reference,

It is on this 15th day of September, 1924, O r -

der ed  that the said order of reference in this 
cause, under date July 7th, 1924, before the said 40 
Joseph Anderson, Senior, be and the same is 
hereby set aside and annulled,

I
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Master’s Summons.

And it is further Ordered, that it be re-
referred to Hon. Mark A. Sullivan, one of the 
Special Masters of this Court.

Respectfully advised,

Bayar d  St o c k t o n , 
A. M.

E. R. W a l k e r ,
C.

20 M aster’ s Summons.

IN CHANCERY OF NEW JERSEY. -

30

Between
Mar g ar e t  Mc Mah on ,

Complainant,
and

V in ce nt  A mo r o so , Jr ., et al., 
Defendants.

On Bill, &c. 
On Petition 
for Surplus 
Money.

To W ar r e n , Br it t  & St a n t o n , Esqs.,
Solicitors for Herman Diamond, one of the 

defendants in the above stated cause; and Her-
man Diamond:

40 Si r s :

By virtue of an order of reference made in the 
above cause, you are hereby summoned to be and 
appear before me, at my office, 15 Exchange 
Place, Jersey City, New Jersey, on the first day
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Master’s Report (Filed May 1, 1928).

of October, next, at two-thirty o ’clock in the 
afternoon, at which time I shall proceed to as-
certain the truth of the allegations of the peti-
tioner’s petition in said cause, and to take an 
account of what is due to the petitioner for prin-
cipal and interest from the surplus moneys now 
held by the Clerk in Chancery upon a mortgage 
formerly held by Margaret McMahon, and to 
proceed to report upon the same and the other 
matters referred to me.

Dated: September 22nd, 1924.

Ma r k  A. Su l l iv a n , 
Master in Chancery.

20

M aster’s R eport (F iled  M ay 1, 1 9 2 8 ). 

IN CHANCERY OF NEW JERSEY.

Between
Mar g ar e t  Mc Mah on ,

Complainant,
and

V in c e n t  A mo r o so , Jr ., et al.f 
Defendants.

On Bill to 
Foreclose. 
On Petition 

y for Surplus 
Money.

Master’s 
Report.

To t h e  Ho no r abl e  Ed w in  Ro be r t  W a l k e r , 
Ch an c e l l o r  o f  t he  St a t e  o f  Ne w  Jers ey :

30

40

I, Mar k  A. "Su l l iv a n , one of the Special Mas-
ters of this Court report that in pursuance of
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Master’s Report (Filed May 1, 1928).

an order of this Court made on the fifteenth day 
of September, 1924, I have investigated the truth 
of the allegations of the petition filed in this 

10 cause by the defendant John J. McMahon and 
the other matters and things referred to me by 
the said Order.

I report that I have been attended by Peter 
Bentley, Esq., Solicitor of the said defendant 
John J. McMahon and by John Warren, Esq., 
Solicitor of the defendant Herman M. Diamond 
and have heard the proofs of the parties.

And I find and report that the Sheriff of the 
20 County of Hudson has deposited with the Clerk 

of this Court, the sum of Ten thousand thirty- 
nine dollars and thirty-three cents ($10,03933) 
as the surplus money arising from the sale of the 
mortgaged premises sold in this cause by virtue 
of an execution issued out of this Court and di-
rected to said Sheriff; that said sale was made to 
pay and satisfy a mortgage given by said de- 

gQ fendant Vincent Amoroso, Jr., to the complain-
ant Margaret McMahon and that said premises 
at the time of said sale were owned in fee simple 
by Herman M. Diamond.

And I further report that the said Herman M. 
Diamond is entitled to receive the said surplus 
moneys now on deposit with the Clerk of this 
Court in this cause.

All of which is respectfully submitted this 
40 twenty-fifth day of April, 1928.

Mask  A. Su l l iv a n , 
Special Master.
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Depositions.
. • | 1 

Master's Fees:

Making report . . . .......................  $10.00
Attendances (5) ............... . .Vi .. 18.00
Drawing Report (6 fol.) ............ 2.40
Depositions (210 fol.) ...............  63.00
Swearing .witnesses (13) .......... 3.25
Exhibits (32)   4.80
Master’s Summons (3) . . . . . . . .  1.20

To t al  ..............................................$102.65
. i v -  % )

Depositions.

IN CHANCERY OF NEW JERSEY.

Between ' > ' ,
Mar q ae e t  Mc Ma h o n , , • \

.. ■' Complainant, On Petition,
: : . ; v and" 'r  , ; ■ - ' >  &<\ .

a ' <v j . ' * Depositions.
V in c e n t  A mo r o so , . Jr ., et cd., , .

Defendants.

Depositions of witnesses taken before me, Mark 
A. Sullivan, one of the Special Masters of this 
Court, pursuant to an Order of this Court bear-
ing date, the fifteenth day of September, 1924, 
in the above entitled cause, in the presence of 
Peter Bentley, Esq., Solicitor of complainant and 
John Warren, representing Warren and Stanton, 
Solicitor for defendant, Herman Diamond. Said 
depositions were taken at my office, No. 15 Ex-

10

20

30

40
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Depositions. j

change Place, Jersey City, New Jersey, on the 
seventeenth day of October, 1924, at 3:30 o ’clock 
in the afternoon and on the twelfth day of No- 

10 vember, 1924, at ten o ’clock in the forenoon and 
on the fourth day of March, 1927, at four o ’clock 
in the afternoon and on the seventeenth day of 
March, 1927, at three o ’clock in the afternoon 
and on the twenty-fifth day of March, 1927, 
at three o ’clock in the afternoon, by Anna M.
Healey, a stenographer selected by me and who 
was sworn by me faithfully and truly to take 
stenographically and to reproduce in typewriting,

20 the testimony given and were taken in my imme-
diate presence and hearing and I believe that 
they accurately state the evidence given.

M a r k  A. Su l l iv a n ,
Special Master in Chancery

of New Jersey. |

30

40

%
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Affidavit.

IN CHANCERY OF NEW JERSEY.

■■■' '■ ~  1 1 '■ 1,1 "

Between
Mar ga re t  M c Ma h o n ,

Complainant, Petition,
and *»■.

Affidavit.
V in c e n t  A moros o , J r ., et al.,

Defendants.

State of New Jersey, }
County of Hudson,

A n n a  M. H e a l e y , being duly sworn, according 
to law, upon her oath deposes and says:

I hereby swear that I will faithfully and truly 
take stenographically and reproduce in type-
writing the testimony given by the witnesses in 
the above entitled cause.

A n n a  M . H e a l e y .

Sworn and subscribed to before me this 
17th day of October, 1924.

M a r k  A . S u l l i v a n ,
Master in Chancery of N. J.

►

10

20

30

40
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John J. McMahon— Direct.

J oh n  J. Mc Mah on , being duly sworn, testified

10
• ; ;  v 0

i  \  .. • v *

20
■ .  . .. -  ‘ ■

30

as follows:

Direct Examination by Mr. 'Bentley:

.. Q: Mr. McMahon your full name is what? A. 
John J. McMahon.
o  Q. You are the husband of Margaret Mc-
Mahon ? A. I am. . A 

Q. J show you a deed from Anna Bruckhoff 
Amoroso and husband to John J. McMahon 
dated March 3rd, 1920, and recorded in the Reg-
ister ’s Office of Hudson County“ on September 
18th, 1922, in Book 1459 of Deeds, page 68, &c., 
and hsk you if you are the John, J. McMahon 
mentioned in that deed? A. I  am.

1 (Deed i offered in evidence, received and 
¿ marked Exhibit P-1.) '

Q. I show you what purports to be a certified
‘vi - • ; copy of a deed dated June, 21st; 1921, between 

James M. DeRiso and wife to; John J.1 McMahon 
recorded in the Register’s Office of Hudson 
County in Book 1447 of Deeds, on 'page 92, &c., 
apd ask you whether -or not you are the person

; mentioned in that certified copy of deed? A. I
" %J am.  ̂ _ <

r , r -  O ' -  '  *'  '  . . • •  - v

^  ( c. (Certified, copy of deed offered in evi-
4 0

V ■ ■

,deriee, received and marked Exhibit,,P-2.)

Q. You were one o f  the defendants in the 
foreclosure case of. Margaret McMahon, com-
plainant, against .Vincent Amoroso, Jr., et al., 

defendants?' "A. I was.
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John J. McMahon—Cross.

Q. And this is the same property referred to 
in Exhibit P-1 and 2 as was described in the 
bill of complaint that foreclosed the mortgage 
in the case I mention? A. I was.

Cross Examination by Mr. Warren:

Q. Yonr official position is that of Register of 
Deeds of Hudson County? A. It is.

Q. And you have held that office continuously 
since what date? A. April, 1910.

Q. How long have you known Mr. Amoroso? 
A. 9 years.

Q. And you had some business dealings with 
him? A. I did.

Q. And at the time you had those business 
dealings with him he was cashier for the stock- 
brokerage house of J. Robinson Duff & Com-
pany? A. I don’t know. I knew he was with 
that concern. I don’t know what position he 
had.

Q. But at the time you had those business 
dealings with him he was employed by that firm? 
A. I could not say that. I don’t know when he 
went with them or when he left—it was during 
that time.

Q. During the time he was employed there? A. 
Yes.

Q. And your business relations with him in-
volved the purchase and sale of stock? A. Yes.

Q. In order to carry on the business opera-
tions of stock purchased, it was necessary at 
times to borrow money was it not—for McMahon 
and Amoroso to borrow money? A. Mr. Amoroso 
borrowed money.

10

20

30

40
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John J. McMahon—Cross.

Q. For the stock operations! A. No, not for 
any stock operations of mine.

Q. Well, for stock operations of his in which
■£Q you were interested! A. I don’t know what he 

borrowed the money for.
Q. But you do know that he borrowed money 

from the Steneck Trust Company! A. I do.
Q. And the note was endorsed by you! A. 

Yes, it was.
Q. And who supplied the collateral that was 

deposited with the Steneck Trust Company! A. 
Amoroso.

20 Q. And do you know what collateral that was! 
A. It was—I don’t recall the number of shares 
of National Tin—but it was National Tin stock.

Q. And there is some litigation pending at the 
present time with regard to that stock! A. I 
don’t know.

Q. But there was a suit instituted, was it not! 
A. I don’t know.

op Q. There was also recorded in your office on 
March 24th, 1920—1 mean your business office— 
March 24th, 1920, in Book 1342 of Deeds, page 
507 a deed from Anna Bruckhoff Amoroso and 
Vincent Amoroso, Jr. to Herman M. Diamond! 
A. I believe there was.

Q. Referring to P-1 I ask you when that rev-
enue stamp was affixed! (Exhibit P-1 shown to 
witness). A. I can’t tell you.

40 Q. Don’t you know that the record of the deed 
P-1 when examined on August 31st, 1922, showed 
that no revenue stamp had been affixed to the 
deed recorded! A. I don’t know that.

Q. Do you know what the record shows as to 
whether or not there was a revenue stamp on 
that deed when recorded! A. No, I do not.
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John Murray—Direct.

Q. Have you got the record of that deed here, 
other than the deed itself—have you got the 
official record? A. No, I have not.

Q. Does that $1.00 stamp correctly represent 
the consideration for that deed P-1? A. Well, 
the deed was given as collateral along with stock 
to secure me against any losses I might have 
and I would say that it represents the true value 
of the consideration.

Q. In other words at the time of the execution 
and delivery of that deed there was no money 
paid by you to Mrs. Amoroso? A. No, it was a 
collateral deed—the money was paid him by the 
Steneck Trust Company on the note that was 
held by it.

Q. And you took this deed as collateral then 
for your endorsement of Vincent Amoroso’s 
note? A. Yes.

Q. Now, who was the maker of that note— 
Vincent Amoroso was he not? A. Yes.

Q. And were you the only endorser? A. I 
think so.

Q. And he was the only maker? A. Yes.
Q. That is the only purpose for which the deed 

was given? A. Yes.

J o h n  Mu r r a y , being duly sworn, testified as 
fo llow s:

Direct Examination by Mr. Bentley:

Q. Where do you live? A. 525 Newark Ave-
nue.
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John Murray—Direct.

Q. By whom are yon employed? A. The Sher-
iff of Hudson County.

Q. And have been for how long? A. Seven 
■̂0 years.

Q. In what capacity? A. Execution clerk.
Q. Have you produced from the Sheriff’s office 

of Hudson County any of the records? A. I  have 
produced Chancery Execution Book No. 1.

Q. Will you please turn to page 28? A. I 
have it.

Q. What case do you find entered on that 
page? A. Foreclosure case of Margaret McMahon, 

20 complainant and Anna Bruckhoff Amoroso, et 
al., defendants.

Q. Is there any receipt there from the Clerk in 
Chancery for surplus money? A. Receipt dated 
June 26th— “ Received from the Sheriff of Hud-
son County $10,039.33, surplus of the sale under 
execution in Chancery sale #28, Margaret Mc-
Mahon vs. Anna Bruckhoff Amoroso, et al., sign- 

on ed by Thomas Barber, Clerk in Chancery, per 
A. B. A.

Q. What was the amount of surplus? A. $10,- 
039.33.

Q. And that is the sum actually paid to the 
Clerk by the Sheriff? A. It was paid to the 
Clerk in Chancery and his receipt is in the book 
for it.

40
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John J. McMahon—Recalled—Direct.

Continuation of the taking of deposi-
tions in the above entitled cause on the 
twelfth day of November, 1924, at ten 
o ’clock in the forenoon.

J o h n  J. M c Ma h o n  (recalled), further testified 
as follow s:

Direct Examination by Mr. Bentley:

I offer deed dated the 15th day of Sep-
tember, 1922, from Anna Bruckhoff Amo-
roso and husband to John J. McMahon, 
acknowledged the sixth day of November, 
1924, before William H. Drescher, Com-
missioner of Deeds—unrecorded.

Mr. Warren: I object to the offering of 
an unrecorded deed dated after the decree 
in the foreclosure suit.

The Court: You mean you object to the 
manner of proof?

Mr. Warren: I object to the manner of 
proof and also to the relevancy of the in-
strument so far as these proceedings are 
concerned.

The Court: Objection sustained as far 
as proof is concerned.

(Deed received for identification and 
m a r k e d  “ Identification 1—Nov. 12th, 
1924” .)

I now offer in evidence Assignment 
from Anna Bruckhoff Amoroso and Vin-
cent, her husband, to John J. McMahon, 
dated the sixth day of November, 1924, 
and acknowledged the sixth day of Novem-
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John J. McMahon—Recalled—Cross. .

ber, 1924, before William H. Drescher, un-
recorded. (Received for identification and 
m a r k e d  “ Identification 2—Nov. 12th, 

10 1924” .)

Q. Mr. McMahon, calling your attention to 
these two exhibits for identification 1 and 2— 
November 12th, 1924, are you the John J. Mc-
Mahon mentioned in these papers? A. I am.

Cross Examination by Mr. Warren:

20 Q. I ask you for the Exhibit 1 you introduced 
as deed—McMahon to Amoroso. Referring to 
P-1, Mr. McMahon, is that the only recorded deed 
which you obtained from Anna Bruckhoff Amo-
roso and Vincent Amoroso, her husband. A. I 
cannot answer that offhand.

Q. How many deeds did you obtain from Mr. 
and Mrs. Amoroso which were recorded? A. I 
could not tell you that without looking at the 

^  record.
Q. Will you do that? A. I will have to have 

Mr. Bentley do it.
Q. Have you any other deed in your posses-

sion from Anna Bruckhoff Amoroso and husband 
to you which has been recorded? A. I cannot 
tell you that without looking at the record. I 
will have Mr. Bentley do it.

4() Q. You know that Anna Bruckhoff Amoroso 
and Vincent Amoroso, Jr., are husband and 
wife? A. No, I don’t know that.

Q. Well, you took deeds from them after that 
style and in that fashion? A. Yes.

Q. You knew that they lived in this property 
on 31st Street? A. Yes.
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John J. McMahon—Recalled—Cross.

Q. And how long has yonr acquaintance of Mr. 
and Mrs. Amoroso extended? A. About ten 
years.

Q. And you knew them for that period of 
time as husband and wife? A. Yes.

Q. And what did the records of your office 
show as to whom the title to this property was 
in, whether it was Vincent Amoroso, Jr., or Anna 
Bruckhoff Amoroso? A. I cannot tell what they 
show.

Q. Where do Mr. and Mrs. Amoroso live at the 
present time? A. 16-31st Street.

Q. And that is the property upon which the 
mortgage foreclosed was a lien and which is af-
fected by deed P-1 which you have offered in evi-
dence? A. Yes.

Q. And they have lived in that property for 
how many years continuously? A. Since I have 
known them.

Q. Where does Mr. Amoroso work? A. Now?
Q. Yes. A. At the Court House in my office.
Q. And for how long has he worked there ? A. 

Six months.
Q. Longer than that, isn’t it? A. I don’t think 

so—it may be seven or eight, but I say six 
months offhand.

Q. The note from the Steneck Trust Company 
which was executed by Mr. Amoroso and en-
dorsed by you for which P-1 was given to you as 
security is no longer in existence and has been 
paid, isn’t that right? A. The note has been 
paid? The note is still over there. If it is not 
the same one, it is a renewal of it.

Q. Don’t you know that the Steneck Trust 
Company has no longer a note made by Vincent
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John J. McMahon—Recalled—Cross.

Amoroso and endorsed by you? A. That may 
be right but I made the note.

Q. In other words, you took over the 10,000 
10 shares of National Tin and gave your own note 

for $10,000? A. That may be right, I cannot tell 
you offhand, but the Steneck Trust records would 
show that.

Q. Isn’t it a fact that the Steneck Trust Com-
pany loaned $50,000. upon the 10,000 shares of 
National Tin upon the note of Vincent Amoroso 
endorsed by yourself, that later Amoroso paid 
off $40,000. and that then you took over the Na- 

20 tional Tin stock, released Amoroso and gave 
your note for $10,000. secured by the 10,000 
shares of National Tin? A. No, that is not so.

Q. Isn’t it a fact that at the present time you 
have in the Steneck Trust Company a note for 
$10,000. upon which Amoroso’s name does not 
appear which is secured by the identical 10,000 
shares of stock which was deposited on Amo- 

gQ roso’s own note of $50,000.

Mr. Bentley: I object on the ground 
that it is immaterial and not within the 
scope of this inquiry.

The Court: Objection overruled.

A. No, that is not exactly right, I am quite 
sure there are two notes there. One stands for 

40 $10,000. with National Tin collateral and the 
other I paid down to something like $2,500. I 
am sure there are two notes, about $12,500. to-
gether.

Q. Which was originally $20,000.? A. Well, 
the other note I have has nothing at all to do



25

John J. McMahon—Recalled—Cross.

with the $50,000. note. The $50,000. note Amo-
roso paid himself at that time.

Q. He paid $40,000. didn’t he? A. No, he did 
not. He paid $30,000. and left a balance of 
$20,000. and one of them notes I am paying off 
$500. every three months and it is down to about 
$2,500. and the other stands as $10,000.

Q. Are you sure of those facts, Mr. McMahon? 
A. Well, not from memory, but I am sure that 
there were two notes of $20,000. and $10,000. 
each and that one of them I paid to about $2,500. 
and the other stands as $10,000.

Q. But both the notes of $10,000. that you 
spoke of have a security of 10,000 shares of Na-
tional Tin? A. I think they did at one time.

Q. At the time you took over the National Tin 
stock? A. I never took over the National Tin 
stock.

Q. It is a security for your own note at the 
present time, is it not? A. Well, it is Amoroso’s 
stock to secure that note. It is not mine.

Q. It is up to secure your own note at the 
present time is it not? A. Yes.

Q. Referring to P-2, being the deed from 
Joseph M. De Riso and wife to you, how much 
did you pay Mr. De Riso for that conveyance 
and to whom did you pay it?

Mr. Bentley: I object on the ground that 
it is immaterial and beyond the scope of 
this inquiry.

The Court: What is this deed?
Mr. Warren: This is a deed for the 

property from De Riso to McMahon.
The Court: Objection overruled.
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John J. McMahon—Recalled—Cross.

A. I paid it to William Burke. I am quite 
sure I did, I am quite sure that Burke repre-
sented De Riso in that foreclosure.

Q. And you paid Burke just what was coming 
to him for costs and the amount of the judgment? 
A. The amount of $600.

Q. Does it say how much the judgment was? 
A. I know the judgment was $500. I would say 
that it was the amount that was coming to De 
Riso on his judgment along with Burke’s costs.

Q. How did you know that De Riso had pur-
chased this property?

20
Mr. Bentley: I object upon the ground 

that it is immaterial and beyond the scope 
of this inquiry.

The Court: Objection sustained.

Q. Don’t you know that it was your money 
that was paid to Burke and that Mr. De Riso 
never paid any money upon his bid for this prop- 

^  erty on the Sheriff’s sale?

Mr. Bentley: I object to that upon the 
same ground.

The Court: I will allow that.

A. No, I don’t think so. I think whatever 
money paid to the Sheriff was paid by William 

40 Burke.
Q. What was the date that you paid this 

money to William Burke? A. I think it was the 
date that I got the deed.

Q. June 21st, 1921? A. If that was the date 
of the deed.



27

John J. McMahon—Recalled—Cross.

Q. That is the date of the deed and the ac-
knowledgment as shown by the certified copy is 
of the same date? A. I think that was the date 
I paid it to him.

Q. Did you make the payment to Mr. Burke by 
check? A. I don’t remember.

Q. Do you remember testifying on September 
6th, 1922, before Henry W. Runyon, a Supreme 
Court Commissioner on a rule to take deposi-
tions to be used upon the return of the writ of 
certiorari sued out by Herman M. Diamond? A. 
No, I don’t remember testifying.

Q. Don’t you remember being in Mr. Runyon’s 
office with your attorney, Mr. Raymond Dawson 
and being examined by me? A. No, I  don’t re-
member that. If you say I was there, alright.

Q. Do you remember this question which I 
asked you, “ Now, have you produced, Mr. Mc-
Mahon, a check or note made to the order of 
James M. De Riso and Philomena De Riso for 
the deed which they gave for the property?

Mr. Bentley: I object to that on the 
ground that it is immaterial in this in-
quiry.

The Court: What is the purpose of the 
question?

Mr. Warren: It is to show that there 
was a check.

The Court: I will allow the question.
Mr. Bentley: I further object, if I may, 

upon the ground that he has not been con-
fronted with his testimony at that hear-
ing, if there was a hearing, as he is en-
titled to.
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Oscar B. Spencer—Direct.

Q. Do you remember my question? A. Well, 
what was my answer?

Q. “ Answer: No. I have not got it but I 
10 think I can get it?”  A. Well, I  think that is the 

way it stands now. I don’t remember whether 
it was a check or cash but Mr. Bentley will have 
a record or I will have a record.

Q. Will you look up your record? A. Yes.
Q. Are you receiving any rent from the Amo-

roso?

Mr. Bentley: I object to that on the 
2q ground that it is immaterial and beyond

the scope of this inquiry.
The Court: Objection sustained.

Q. Did you supply the money to Mr. Burke 
for the purpose of taking title to this property?

Mr. Bentley: I object to the question on 
the ground that it is immaterial. 1

The Court: Objection sustained.
30

Oscar  B. Spe n c e r , being duly sworn, testified 
as follows:

Direct Examination by Mr. Warren:
Q. Where do you live? A. 418 Lewis Street. 
Q. What is your occupation? A. Constable of 

40 the District Court of the First Judicial District 
of the County of Hudson, New Jersey.

Q. Have you produced the record of this 
Court pertaining to case #14707, being a me-
chanic’s lien suit instituted by the De Riso Bros., 
Inc., against Vincent Amoroso, Jr. and Herman
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Oscar B. Spencer—Direct.

M. Diamond? A. That is the record, yes, sir.
That is all I know about it.

Q. They are the records of the Court? A. Yes,
sir. 10

Q. And in what book is the Court’s record? A.
That is 15.

Q. And upon what page of Book 15 is the rec-
ord? A. I want to get this right. Are you ex-
amining me as the Clerk. I know nothing about 
the matter. I never see these books. It is here 
14707 in one case and 14708 in another, but it is 
not my entry. We never touch these books.

Q. Now, I show you a paper and ask you 20 
whether or not you signed it? A. That is my 
signature, yes—Oscar B. Spencer, Acting Clerk.

Q. What is the paper that you signed? A. It 
is a lien claim at that time in that Court.

Q. Well, read it?

Mr. Bentley: I object to the question 
and the witness reading the paper upon ^  
the ground that the paper speaks for it-
self.

The Court: Objection sustained.
(Paper received for identification and 

marked “ Identification 3—Nov. 12, 1924” .)

Q. When you signed Exhibit marked “ Identi-
fication 3”  under this date, had you been ap-
pointed by the Judge as Acting Clerk of that 40 
Court?

Mr. Bentley: I object to the question 
upon the ground that that is not the way 
to prove.

The Court: Objection overruled.
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Oscar B. Spencer—Direct. I

A. I cannot recall that.
Q. As a matter of fact on August 23rd, 1920,

Henry Bender was Clerk of the Court was he 
-L0 not? A. Yes.

Q. And on that day, Henry Bender was out of 
the State of New Jersey and on his vacation? A.
From the 13th to the 28th.

Q. And you happened to be in the office on the 
23rd of August, when a clerk of Mr. Burke’s 
office came in and presented this paper to you?
A. Well, I was there because I had charge. When 
he was out of town I was always Acting Clerk.

20 You see we have no Assistant Clerk.
Q. Isn’t it a fact that you really assumed in 

the absence of that clerk that you had the au-
thority? A. Well, I believe that was the testi-
mony before, but somebody must have given me 
the authority or I would not be there taking 
charge. I

Q. Now, is it or is it not a fact that the sum- 
go mons in the suit was issued out of the District 

Court of the First Judicial District of the 
County of Hudson on August 23rd, 1920? A. I 
cannot say—I don’t know.

Q. Have you produced papers in that suit? A.
Those are the papers that were given to me this 
morning to bring down here in this case. (Wit-
ness produces bundle of papers 14707). I am 
not familiar with these papers at all.

40 Q. I call your attention to the paper which you 
testified that you have signed and marked for 
identification # 3  under this date and ask you 
whether or not the statement therein contained 
that summons was issued out of the District 
Court of the First Judicial District of the County

I
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Oscar B. Spencer—Direct.

of Hudson is true ? A. Are you referring to this 
paper ?

Q. Yes, is that true? A. This paper I signed 
only. I don’t know anything about the sum-
mons.

Q. When you signed this did you not sign a 
certificate that a summons had been issued?

Mr. Bentley: I object to the question on 
the ground that it is immaterial and ir-
relevant and beyond the scope of this in-
quiry.

(Certificate offered in evidence, received 
and marked Exhibit D-l.)

‘ ‘ Ce r t i f i c a t e . ’ ’

D is t r ic t  Cour t  o f  t h e  F ir s t  J u d ic ia l  
D is t r ic t  o f  t h e  Co u n t y  o f  

H u d s o n .

D e  Eis o  B ros ., I n c ., a 
Corporation of N ew  
Jersey,

Plaintiff, Certificate of 
 ̂Commence-

V i n c e n t  A mor os o , Jr ., nient of suit. 
Builder a n d  H e r ma n  
M. D ia mo n d , Owner,

Defendants.

This is to certify that suit on the lien 
claim filed by the plaintiff on August 23rd, 
1924, claiming a lien upon the lands of the

I i
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Oscar B. Spencer—Direct.

above named defendant Owner for a debt 
due from the above named defendant 
Builder, entitled as above set forth, has 
been commenced in the District Court of 
the First Judicial District of the County 
of Hudson.

That said suit was commenced on Au-
gust 23, 1920, and the summons in said 
suit was issued out of said Court on said 
August 23, 1920, and said summons re-
quires the defendant to answer within 
twenty days after service thereof upon 
them and is returnable twenty days after 
such service.

In Witness Whereof, I have set my hand 
and affixed the seal of said Court, the 
twenty-third day of August, 1920.

(Signed) Osc a r  B. Spe n c e r , 
Acting Clerk.

Official seal of the Court affixed.
Endorsed with a stamp as having been 

received in the Clerk’s office of Hudson 
County August 23rd, 1920, at 3:44 P. M.

Q. Now, I ask you as to whether or not when 
you signed that certificate, the summons had 
been issued as you stated in the said certificate? 
A. Yes, sure.

Q. Well, will you produce the summons? A. I 
never had anything to do with that pa&er. I 
don’t know the first thing about it.
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Oscar B. Spencer—Direct.

(Witness produces the summons and 
complaint in this suit.)

Q. Is it not the summons and complaint in this 
suit? A. I never saw that. I don’t know any-
thing about it.

The Court:

Q. But the question is, at the time you signed 
this paper, was there a summons issued? A. 
Not that I know of.

Q. Before that did you know of a summons? 
A. No, sir.

Q. Well, how did you come to sign that paper? 
A. This is the only paper that was brought in to 
me and I signed it.

Q. Had there been a summons signed at that 
time? A. I could not tell you.

Q. Had there been a summons issued? A. Not 
that I know of.

Q. Not that you know of? A. No, this is the 
only paper I signed.

Q. Do you mean to say that you certified to 
the County Clerk that a summons had been is-
sued without finding out whether it was issued 

• or not? A. I did not certify that. The-Clerk 
certified it after.

Q. Well, you signed it as Acting Clerk? A. 
Yes.

Q. Well, it says that a summons had been is-
sued, is that true? A. I cannot tell you. That 
was brought in to me and I signed it and re-
turned it.
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Oscar B. Spencer—Direct. f
Q. Do yon mean us to understand that you 

would sign any paper that was brought in to 
you? A. No, sir.

10 Q* Well, what did you mean when you signed 
that paper stating that a summons had been is-
sued? A. I cannot recall.

By Mr. Warren:

Q. Isn’t it a fact that someone from Mr. 
Burke’s office that you knew came in to you and 
said that it was necessary to have this paper 

20 signed and you signed it? A. No, sir.
Q. Isn’t it a fact that on August 23rd, 1920, 

there was no clerk present to sign a summons ? 
A. Only that day I was Acting Clerk.

Q. But you did not sign a summons? A. No, 
sir; I did not sign a summons.

Q. This is the only paper you signed? A. That 
is all I signed.

Q. And on August 23rd, 1920, the Clerk of the 
Court was outside of the State of New Jersey? 
A. He was on his vacation.

Q. And as far as you knew no summons has 
ever been issued by the Court? A. No, sir; I 
cannot tell you—I forget it.

ï

(Summons marked Identification 4— 11/ 
12/24.)

Q. And summons marked Identification 4— 
11/12/24 does not bear the signature of the 
Clerk of the Court does it? A. No, not there.

Q. And the only person who signed that sum-
mons so far as the fact of it shows was William
F. Burke, as attorney? A. I don’t know.
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Oscar B. Spencer—Cross.

Q. Well, look at it? A. I don’t know Mr. 
Burke’s signature.

Q. Do you recollect that in your testimony be-
fore Mr. Runyon, Supreme Court Commissioner 
on September 6th, 1922, that you were asked, 
“ did you have any paper in writing signed by 
the Judge appointing you as Acting Clerk of the 
Court at that time” . Do you remember that 
question? A. Well, if it is there I suppose I 
must have answered it.

Q. I asked if you remember it? A. I scarcely 
remember it.

Q. Do you remember answering, “ no, sir” . 
“ If I had I must have got it from the Clerk” . 
Q. “ Did you have a later appointment?”  A. 
“ Not from the Judge” . Q. “ Or from the 
Clerk?”  A. “ I suppose he asked me to act” . 
Q. “ Did you merely assume the duties of Acting 
Clerk because of the absence of Mr. Bender”  
and your answer, “ Well, I guess that is about 
it” . A. I guess I was empowered by him. I 
would assume nothing there.

Cross Examination by Mr. Bentley :

Q. Mr. Spencer, calling your attention to this 
Certificate dated August 23rd, which is marked 
D-l, where you certified that a summons has been 
issued, is there any doubt in your mind that a 
summons had been issued before you signed that 
certificate ?

Mr. Warren: Objected to.
Mr. Bentley: I withdraw the question.
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Oscar B. Spencer—Cross.

Q. As a matter of fact, at the time yon signed 
that Certificate on August 23rd, that a summons 
had been issued, had it been issued? A. I can’t 
recall. I don’t know.

Q. Well, why did you certify that it had if 
you did not know that it had! A. Why, I read 
that over and took it for a lien and signed it and 
let it go out.

Q. Well, what do you think the statement “ a 
summons had been issued”  meant! A. I knew 
what it meant but that was over two years ago.

Q. Have you any way of telling? A. Only by
20 these records. I am not familiar with these rec-

ords.
Q. Well, why did you sign the statement that 

a summons had been issued? A. Well, I signed 
thinking I had a right to sign as Acting Clerk.

Q. Well, you know that a summons had been 
issued? A. Well, I don’t know. I am not posi-
tive that there was.

3Q Q. You are not positive? Well, does the state-
ment in that certificate help to refresh your 
memory that it had? A. No, I can’t recall.

Q. The fact that you certified it had does not 
refresh your recollection? A. No, it does not.

Q. I show you a paper entitled in the case of 
De Riso Bros. v. Amoroso dated November 1st, 
1920, signed William F. Burke, Attorney of 
claimant, De Riso Bros., Inc., and Herman M.

40 Diamond, Owner. You produced that from the 
records, did you? A. I don’t know a thing about 
it.

(Stipulation offered for identification. 
Marked Identification 5—11/12/24.)

BBHWflH S U
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(I offer a further Stipulation from the 
same record. Marked Identification 6— 
11/12/24.)

S t ip u l a t io n .
10

D is t r ic t  Cou r t  o f  t h e  F ir s t  J u d ic ia l  
D is t r ic t  o f  t h e  Co u n t y  o f  

H u d s o n .

De  R is o  B ros ., I n c ., a 
Corporation of N ew  
Jersey,

Plaintiff,
vs.

V i n c e n t  A moroso , J r ., 

Builder and H e r ma n  
M. D ia mo n d , Owner,

Defendants.

On Mechan-
i c ’s Lien 

Claim.

It is hereby stipulated and agreed that 
the above named Herman M. Diamond, 
Owner, hereby appears herein and that 
the time to issue summons and begin suit 
on the lien claim filed by the said De Riso 
Bros., Inc., against the said Vincent Amo-
roso, Jr., as Builder and the said Herman 
M. Diamond as Owner, be and is extended 
to November 1, 1920. And it is further 
agreed that said claimant, De Riso Bros., 
Inc., will not take any steps or proceedings

20
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Oscar B. Spencer—Cross.

to enforce said lien claim before November 
1, 1920.

Dated—September 21, 1920.

W i l l i a m  F. B u r k e , 
Attorney of Claimant, De Riso 

Bros., Inc.

H e r ma n  M. D ia mo n d .

(Stipulation offered in evidence—re-
ceived and marked Exhibit C-3.) 

Identification 5, reads as follows:

D i s t r ic t  Cou r t  o f  t h e  F ir s t  J u d ic ia l  
D i s t r ic t  o f  t h e  Co u n t y  o f  

H u d s o n .

De  R is o  B ro s ., I n c ., a 
Corporation of N ew  
Jersey,

Plaintiff,
vs.

V i n c e n t  A moroso , J r ., 

Builder and H e r ma n  
M. D ia mo n d , Owner,

Defendants.

It is hereby stipulated and agreed by 
and between the above named claimant 
and the above named defendant Owner, 
that the time to issue summons and begin

On Mechan-
i c ’s Lien. 

Stipulation.



Oscar B. Spencer—Cross.

suit on the lien claim filed by the above 
named claimant and the above named 
Builder and Owner, be and the same is 
hereby extended to November 15, 1920, and 
entry of the extension of time to said date 
may be entered on the said lien claim and 
the record thereof at that time. And it 
is further agreed that said claimant will 
not take any steps or proceedings to en-
force said lien claim before November 15, 
1920.

It is also agreed that any order neces-
sary to carry into effect this stipulation 
may be obtained and entered at any time 
by either party without notice to the other.

Dated—November 1st, 1920.

W il lia m F. Bu r k e ,
Attorney of Claimant, 

De Biso Bros., Inc.

He r ma n  M. Diamo n d , 
Owner.

(Stipulation offered in evidence—re-
ceived and marked Exhibit C-4.)

I offer in evidence, summons and com-
plaint, being a carbon copy.

Mr. Warren: I object to the introduc-
tion of carbon copy—I do not object to 
original.

I offer from the Court jacket, produced 
by Mr. Spencer, the summons and com-
plaint in the First District Court of the

10
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F. Joseph O’Hare—Direct.

County of Hudson, in the case of De Riso 
Bros., Inc. vs. Herman M. Diamond, on 
Mechanic’s Lien. William F. Burke, At- 

■[Q torney—the summons appearing on page
1, the complaint appearing on pages 2, 3, 
and 4 and which summons is signed by 
William F. Burke, Attorney and by Henry 
Bender, Clerk and contains the seal of the 
District Court just mentioned.

Mr. Warren: I object to the offer on the 
ground that you have offered the original 
and the original does not bear the signa- 

20 ture of Henry Bender, Clerk.
The Court: It appears in the jacket that 

there is an original summons and com-
plaint and a carbon copy of the same. The 
original summons is signed only by Wil-
liam F. Burke as attorney and does not 
bear any signature of the Clerk. The 
carbon copy which is offered by Mr. Bent- 

jjQ ley at the present contains the signature
of William F. Burke, attorney and also 
bears a signature, “ Henry Bender, Clerk” . 
I will overrule the objection.

40 F. J o s e ph  O ’H a r e , being duly sworn, testified 
as follow s:

Direct Examination by Mr, Warren:

Q. You are employed in the County Clerk’s 
office of Hudson County? A. I am.
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\

Will Leo Filon—Direct.

Q. And you have produced the jacket bearing 
the number 30152 with the papers therein con-
tained? A. Yes.

Q. You also produced the mechanic’s lien i q  
claim? A. Yes.

(Received in evidence and marked Ex-
hibit D-2.)

Q. Also a statement for docketing? A. Yes.

(Received in evidence and marked Ex-
hibit D-3.) 20

Q. Also an execution with the return? A.
Yes.

(Received in evidence and marked Ex-
hibit D-4.)

30

W ill  Leo  F il o n , being duly sworn, testified as 
follows:

Direct Examination by Mr. Warren:

Q. You are employed in the office of the Reg-
ister of Hudson County? A. Yes, sir.

Q. You have produced these libers of deeds 40 
from the records of Hudson County as a result 
of the subpoena? A. Yes, sir.

Q. And you produced Liber 1342?

(I offer in evidence the record of deed 
from Anna Bruckhoff Amoroso and Yin-

t
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William H. Drescher—Direct.

cent Amoroso, her husband to Herman M. 
Diamond on record in that book on pages 
507-508-509, dated March 16, 1920, and 
recorded March 24, 1920—received and 
marked Exhibit D-5.)

(Deed from Sheriff to De Biso, Bros., 
Inc., in Liber 1408, p. 366, dated May 16th, 
1921, and recorded July 15th, 1921—of-
fered in evidence, received and marked 
Exhibit D-6.)

Continuation of the taking of deposi-
tions in the above entitled cause this 
fourth day of March, 1927, at four o ’clock 
in the afternoon.

W i l l i a m  H. D r e s c h e r , being duly sworn, tes-
tified as follow s:

Direct Examination by Mr. Bentley:

Q. Mr. Drescher, you reside in what city? A. 
North Bergen.

Q. What is your employment! A. Assistant 
Deputy Eegister of Hudson County.

Q. During the year 1924, were you a Commis-
sioner of Deeds of the State of New Jersey! A. 
Yes, sir.

Q. I show you a paper marked in this cause 
No. 1 for identification Nov. 12, 1924, and ask 
you if you are the subscribing witness! A. I
am.
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William H. Drescher—Cross.

Q. And I call your attention to the acknowl-
edgment—did you take that acknowledgment? A. 
I did.

Q. On the date it bears? A. Yes, sir.

(I offer in evidence—Deed marked No. 
1 for Identification Nov. 12/24.)

Mr. Warren: I  object until I have an 
opportunity to look over the testimony 
taken in this cause.

The Court: Objection sustained.

Q. Mr. Drescher, I call your attention to an 
Assignment marked in this cause No. 2 for Iden-
tification 11/12/24 and ask you if you were the 
subscribing witness to that instrument? A. I 
was.

Q. And I call your attention to the acknowledg-
ment, did you take that acknowledgment? A. I

i i
Q. On the date it bears date? A. Yes, sir.

(I offer in evidence—No. 2 for Identifi-
cation Nov. 12/24.)

Cross Examination by Mr. Warren:

Q. Mr. Drescher, how do you know you took 
the acknowledgment upon the date that the in-
struments bear date? A. Because it is my hand-
writing.

Q. The date of the acknowledgment? A. Yes.
Q. How did you know you took it on the day 

the acknowledgment was dated? A. My hand-
writing on the acknowledgment—I put the date 
in there myself.

Y
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William H. Drescher—Cross. ^

Q. Do you ever date an acknowledgment on 
the date on which you did not take it? A. No, 
sir.

Q. And where was this acknowledgment taken?
A. At the home of Mrs. Amoroso at 31st Street,
North Bergen.

Q. And how did you get them up there? A. I 
took them with me.

Q. Where did you get them? A. From Mr. 
McMahon.

Q. Did he give them to you or did you draw 
them? A. He gave them to me.

20 Q. Where? A. At the Court House.
Q. And he was Register at that time? A. He 

was.
Q. And your superior in the Register’s Office?

A. Yes.
Q. And after you took the acknowledgment, 

what did you do with the instruments? A. Gave | 
them back to Mr. McMahon.

Q. Was there any consideration paid through 
you? A. Not through me.

Q. To Anna Bruckhoff Amoroso or Vincent 
Amoroso, Jr. for either the deed which has been 
offered or the assignment? A. No consideration 
—I simply took the acknowledgment.

Q. And on what date did you give them to Mr. 
McMahon? A. That I cannot remember—per-
haps the next day—perhaps two or three days 

40 after.
Q. And was the signature Anna Bruckhoff 

Amoroso on there twice at the time you took the 
acknowledgment? A. Not that I know of.

Q. On the assignment? A. Not that I know 
of—it may have been.

»



William H. Drescher—Cross.

Q. Well, I ask yon to look at the Assignment 
which is marked 2 for Identification 11/12/24 
and ask you if that is your recollection? A. No, 
this is the signature that she wrote before me 
because that is my writing—the word “ seal”  
opposite that last signature.

Q. And was the other signature stricken off 
at that time? A. I could not say that—I don’t 
know.

Q. Well, did you see Vincent Amoroso, Jr. 
sign? A. Yes.

Q. And where did he sign? A. Vincent Amo-
roso at the Court House.

Q. He signed at the Court House—and where 
did he acknowledge? A. At the Court House.

Q. And where did Anna Bruckhoff Amoroso 
sign? A. At her residence—31st Street, North 
Bergen.

Q. And did you see her sign? A. Positively.
Q. And did you see her sign the first signature 

which is stricken out? A. I don’t know anything 
about the first one.

Q. Did you see her sign the second one? A. 
Yes—the one opposite the word “ seal”  in my 
handwriting.

Q. Was the same pen used by you and her? 
A. I don’t know—I can’t recall that.

Q. Did you take the acknowledgment of Mr. 
Amoroso before you went to the home? A. That 
I can’t say—I took the acknowledgment the same 
day—now whether I took it when I came back or 
not—I don’t know.

Q. Well, what hour of the day did you go 
there? A. I don’t know—how long ago is that?
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William H. Drescher—Cross. I

Q. November 6th, 1924. A. Pretty near three 
years ago—I should think it would be between 
twelve and one.

*q  Q. Are you guessing now? A. Just guessing.
Q. Were you guessing when you said you took 

the acknowledgment the same day it was dated?
A. No.

Q. Were you guessing when you said you saw 
Anna Bruckhoff Amoroso sign? A. No—I am 
under oath, Counsellor.

' Q. And when was the seal scroll—the word 
seal written, do you remember? A. When she

20 signed.
Q. Before or after? A. It could not very well 

be written before—you could not very well write 
a seal before the paper was signed. I have drawn 
a great many papers and I never put a seal on 
a paper until after the party signed the name.

Q. Was that done in her presence and before \ 
the acknowledgment? A. Was what done?

0 Q. The word seal and the scroll? A. There 
while I was talking to her.

Q. And before the acknowledgment? A. Yes— 
in her living room.

Mr. Bentley: I now desire to offer in evi-
dence, bill, decree and fieri facias issued 
in this cause.

I desire to offer in evidence the Master’s 
Summons and Notice of Hearing which I 
will produce.

I now wish to formally move to strike 
out all the evidence of the witnesses Spen-
cer and O ’Hara heretofore given under 
this application. The testimony was di-
rected with respect to a certain Mechanic’s

F
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William H. Drescher—Cross.

Lien claim that was filed in the District 
Court of Union City and subsequently 
upon which a judgment was obtained and 
docketed in the Court of Common Pleas or 
Circuit Court, I don’t know which, under 
which execution issued, the land sold and 
title subsequently vested in petitioner in 
this cause, McMahon; on the ground that 
by that evidence they have endeavored to 
collaterally attack a judgment in another 
Court, which, of course, they cannot do in 
the Court of Chancery, which I shall en-
deavor to show when I hand you my memo-
randum.

I offer in evidence, certified copy of a 
deed from Thomas Madigan, Sheriff of the 
County of Hudson to James M: DeRiso, 
recorded in the Register’s Office of Hud- 

| | son County in Book 1408 of Deeds, page
366 and deed from James M. DeRiso and 
Philomena M. DeRiso, his wife, to John 
J. McMahon, recorded in the Hudson 
County Register’s Office in Book 1447 of 
Deeds, page 92.

Mr. Warren: I object to these, even if 
the deeds are produced on the ground that 
they are based upon a nugatory judg-
ment of which there is no record.

I
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James O’Neill—Direct. M

Continuation of taking of depositions in the 
above entitled matter, on the seventeenth day 

10 of March, 1927, at three o ’clock in the afternoon.

J a me s  O ’Ne i l l , being duly sworn, testified as 
follows:

Direct Examination by Mr. Warren:

Q. Where are you employed? A. H u d s o n  
County Clerk’s Office.

Q. And you were subpoened to bring the papers 
in the case of DeRiso Bros. v. Vincent Amoroso, 
Jr., Builder, and Herman M. Diamond, Owner? 
A. Yes, sir.

Q. Have you done that? A. I have (witness 
produces papers).

Q. I call your attention to the execution which 
is marked D-4 and to the return of the Sheriff 
certifying to the sale and call your attention to 

30 the fact that Thomas Madigan’s signature is 
not affixed, but that the name of the Sheriff is 
merely typewritten—have you produced all the 
papers in this case? A. I have.

Q. And you have no signed report of sale by 
the Sheriff?

Mr. Bentley: I object to the question on 
the ground of an attempt to collaterally 

40 attack the deed from the Sheriff to DeRiso
which is in evidence in this case and can-
not be thus attacked but has to be attacked  
by certiorari or in the Court under which 
the deed was issued.

The Court: Objection sustained.

I
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James O’Neill—Direct.

A. No, the only thing I can say that is the 
paper we received from the Sheriff as part of 
the file.

Q. With the typewritten signature? A. Yes.
Q. I call your attention to the signature of 

the Sheriff on the paper which says “ By virtue 
of the annexed writ, I did, on the 5th day of 
May, 1921, sell at Public Vendue, at Hudson 
County Court House, Jersey City, N. J., having 
first duly advertised the same, all the right, title 
and interest of the defendant, Vincent Amoroso, 
Jr., Builder and Herman M. Diamond, Owner, 
in and to the lands and tenements described in 
the inventory annexed to James M. DeRiso, of 
Township of North Bergen, N. J., for the sum 
of Six hundred & Twenty-five ($625.) Dollars, 
he being the highest bidder for the same” — 
there is not annexed to the execution which you 
produced, an inventory of the lands and tene-
ments sold?

Mr. Bentley: Same objection. Will you 
stipulate that the same objection may ap-
ply to all evidence taken on this subject?

Mr. Warren: I am content that objec-
tion given shall apply.

A. All that I can say, that is the paper re-
ceived from the Sheriff.

Q. Is there any inventory on file? A. I have 
not examined the paper.

Q. Well, will you? A. ( W i t n e s s  examines 
paper).

Q. Were there any papers on file in the County 
Clerk’s Office of Hudson County other than the 
Certificate of Commencement of suit marked

ri i
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James O’Neill—Cross.

D-l-11/12/24, the Mechanic’s Lien marked Ex-
hibit D-2, the Statement for Docketing Judg-
ment marked Exhibit D-3 and the Fi Fa with

•̂q  the certificate of Sheriff marked Exhibit D-4 by 
the Master? A. You mean any other papers out-
side of those?

Q. Yes. A. No—that is the entire record of 
ours.

Now I ask to be permitted to offer for the 
purpose of the record, a certified copy of the 
record produced in lieu of the original.

20 Mr. Bentley: The only objection I have
is that the certified copy is not complete 
inasmuch as there is no certificate of com-
mencement of suit.

Mr. Warren: I will have that certificate 
included.

Mr. Bentley: I think we ought to deal 
with it when it is completed. I

»30 Cross Examination by Mr. Bentley:

Q. As I understand it, you were subpoenaed or 
the County Clerk was subpoenaed to produce the 
records from his office of the case of De Riso 
Bros. vs. Vincent Amoroso, Jr. and Herman M. 
Diamond? A. Yes.

Q. And in obedience to that writ you ascer-
tained the number of the case in your office? A.

40 Yes, sir.
Q. And thereupon you found the jacket con-

taining the papers? A. Yes.
Q. And you have produced the jacket with 

such papers as you found in it? A. Yes.
Q. That is all? A. Yes, sir.

r
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James O’Neill—Re-cross.

Q. You have not made any search? A. Yes, I 
looked under the index for that particular case 
mentioned in the subpoena.

Q. But you did not look anywhere else in your 
files outside of the jacket? A. I looked against 
the name.

Q. Did you search your files anywhere outside 
of going to this jacket and producing the papers 
in that jacket? A. No.

Q. That is all you did—you found the number 
of this case and went to the file containing the 
number 5131 and you produced that jacket with 
such papers as you found it? A. And continued 
against the register which itemizes these papers.

Re-direct Examination by Mr. Warren:
Q. Does the register show the record of any 

other papers? A. Not than is here.
Q. And will you look at the Certificate and 

Execution of the Sheriff and state as to whether 
they are attached to each other? A. They are.

Q. Attached by eyelet fasteners? A. Yes, at-
tached by eyelet fasteners.

Q. So that the papers are irremovable without 
tearing? A. That is right.

Q. Will you look at those papers and tell us if 
you think any other paper has been attached and 
torn out ? A. It does not appear that way to me.
Re-cross Examination by Mr. Bentley:

1 call your attention to the fact that on the 
back of this Special Fi Fa, being numbered D-4 
in this case, there appeared to be three eyelets? 
A. That is correct.

Q. That is correct? A. Yes, three eyelets.
Q. And the paper consists of one, two, three, 

four pages, does it not? A. Yes, sir.
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James O’Neill—Re-direct.

Q. I call your attention to the space between 
pages one and two and ask if there is any evi-
dence of a paper having been fastened there and 

■̂Q torn out? A. According to that there is—there 
was a sheet.

Q. There was a sheet or something between 
pages one and two which appears to be torn out 
and part of page two still appears in this record, 
is it not? A. That is true according to that. 
May I state this—I don’t know whether it was 
at the time we received it or whether it was taken 
out after or whether that was the condition when 

20 we received it.
Q. But it plainly appears does it not, that 

there was another paper attached to those four 
sheets? A. According to that it does.

Q. I call your attention to the fact that on the 
first sheet there only appears to be two fas-
teners? A. Yes.

Q. And on the rear sheet of this Exhibit re-
ferred to a moment ago, there are six fasteners, 
are there not? A. Right.

Q. Is there any way of you telling when that 
page was torn out? A. No, sir.

Q. Or how it was torn out? A. No, sir.
Q. Will you see that this paper—Exhibit D-4— 

is kept separate until this case is over—a period 
of two or three weeks? A. Yes, sir.

Q. Will you put it in the safe and see that it 
4q  is not tampered with in the meantime? A. Yes, 

sir.

Re-direct Examination by Mr. Warren:

Q. I call your attention to the fact that two 
eyelets are through the three sheets of the fi fa,
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John Murray—Direct.

is that so? A. Yes, this one and that one (point-
ing to fasteners).

Q. And there are only appearing on the face 
of the fi fa how many eyelets on the fi fa from 
here down—typewritten matter? A. Just one.

Q. Now on the face of the fi fa—on the paper 
which was torn off, there are how many eyelets 
appearing ? A. Two.

Q. And on the face of the Sheriff’s certificate 
how many eyelets appear? A. Two.

Q. Now the paper that was torn out left a 
margin at the top of the Exhibit—did it not? A. 
Yes.

Q. And there appears printed thereon ‘ ‘ form 
94”  does it not? A. Yes.

Q. Do you know what “ form 94”  is? A. I  do 
not.

Q. I call your attention that Certificate of the 
Sheriff which bears in the same type “ form 
# 7 9 ”  does it not? A. Yes, sir.

Q. Do you know whether “ form 94”  is a 
printed Sheriff’s form? A. I do not know.

Jo h n  M u r r a y , being duly sworn, testified as 
follows:

Direct Examination by Mr. Warren:

Q. You are a Clerk in the Sheriff’s office? A. 
Yes. Execution Clerk.

Q. And you have been subpoenaed to produce 
the records of the Sheriff’s Office pertaining to
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John Murray—Direct. ■

the case of De Riso Bros., Inc. vs. Vincent Amo-
roso, Jr., Builder and Herman M. Diamond,
Owner? A. Yes, sir.

-j q  Q. And in answer to the subpoena you pro-
duced Law Execution No. 1 with initials T. M. 
meaning Thomas Madigan, Sheriff and turned 
to page 39, record No. 78? A. Yes.

Q. Does your record show whether or nut any-
body paid to the Sheriff of Hudson County, the 
purchase price in the execution sale?

Mr. Bentley: I object to the question 
20 on the ground that it is an attempt to col-

laterally attack the record upon which the 
deed was given in this case and upon which 
the petitioner John McMahon predicates 
his title and that it is not a proper pro-
ceeding. There must be a direct attack, 
there cannot be a collateral attack. H

A. The record does not show whether we re- 
30 ceived the money, but it shows that we paid the 

money out.
Q. Does that show that you paid it or is it 

merely a receipt on the face of the record, an 
acquittance of the Sheriff by the Attorney of the 
plaintiff for liability? A. No, sir, the money was 
paid in our office.

Q. And you were subpoenaed to bring the 
_  record? A. I was subpoenaed to bring the execu-

tion record. If I was subpoenaed to bring the 
bookkeeper’s record I would have to have an 
automobile—but that is the record—$625. re-
ceived and Burke signed for $535.38, leaving a 
balance of $89.62. It would require a lot of books 
to show each transaction.

I
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John Murray—Cross.

Cross Examination by Mr. Bentley:

Q. This record shows that the property was 
sold for $625. does it not? A. On May 5th, 1921, 
sold to James M. De Riso for the sum of $625.00.

Q. Now, was that $625. paid into the Sheriff’s 
Office? A. Yes.

Q. And how was it paid? A. By check or cash 
do you mean?

Q. In what sum—in what amount? A. I could 
not just tell you whether they paid a deposit and 
paid the balance when they got the deed.

Q. But you received $625.00? A. Yes.
Q. And later on Mr. Burke, attorney for De 

Riso received it? A. On June 10th, 1921, William 
F. Burke, attorney for plaintiff, per W. Marnell, 
signed for $535.38.

Q. That was the amount due on the judgment? 
A. The amount due plaintiff.

Q. I show you Exhibit D-4 in this case and 
call your attention on page 2 a part of which 
has been torn “ form 94”  do you recognize those 
words? A. Yes, sir.

Q. What does “ form 94”  mean? A. That is 
our levy sheet in the Sheriff’s Office.

Q. And ordinarily would be annexed to an 
execution? A. The levy sheet is annexed here— 
next to the fi fa.

Q. And then what is put on front of that—on 
the levy sheet? A. Before we have a sale we 
make the levy and have it signed by the Under- 
Sheriff and says that we levy on the land and 
tenements and here is the inventory and me-
chanic’s lien right in there (indicating).

Q. And then you put on top of that the re-
port of sale? A. The report of sale and endorse
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John Murray—Re-direct.

it on the front. While this thing here is not 
signed by the Sheriff, yon will note that this 
thing here says, ‘ ‘ Thomas Madigan, Sheriff, 

-ĵ Q June 13th, 1921—returned to Court levy and 
statement annexed—Thomas Madigan, Sheriff by 
James T. Brady, Under-Sheriff. ’ ’ This is the 
Under-Sheriff’s signature.

Q. But you see the levy is not there? A. I 
notice that.

Q. And it seems to have been in there and dis-
appeared? A. No question about it.

Q. And that return which you have just read 
20 to us—“ June 13th, 1921—returned to Court 

levy and statement annexed” —was that actually 
signed by the Under-Sheriff? A. By James T. 
Brady—that is his signature.

Q. And he was Under-Sheriff at the time? A. 
Yes.

Re-direct Examination by Mr. Warren :

3° Q. Do you keep any record in the Sheriff’s 
Office of property under which levy is made? A. 
All property—it is right on the levy sheet.

Q. Do you keep any record in the Sheriff’s 
office of the description of the property? A. Oh, 
yes, sure. I can find the sales cover or I can 
find the printed slip of what we advertised.

Q. But you keep a record of all Sheriff’s ad- 
vertisements for sale, so that you can produce 
a week from next Friday, you could produce the 
advertisement for sale which would show upon 
what property the levy was made? A. A clipping 
you mean?

Q. Yes? A. Yes.
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James M. De Riso— Direct.

Q. Will yon do that? A. Yes. The clipping, 
Judge, of the advertisement will just be the 
description. The description is always in me-
chanic liens—it is different from ordinary execu-
tions.
Re-cross Examination by Mr. Bentley:

Q. In other words after you received this exe-
cution and you advertised it in the newspapers, 
the newspaper sent you a number of clippings 
and you file those printed clippings in your rec-
ord? A. We keep them—I don’t suppose we have 
all, but we have one; the one that De Riso signed 
when he bought the property is in the cover; it 
has got to be.

Q. And that is the one you will produce? A. 
Yes.

Re-direct Examination by Mr. Warren:

Q. And will you do that without further sub-
poena? A. Yes—without further subpoena.

Continuation of taking of depositions in the 
above entitled matter, on the twenty-fifth day of 
March, 1927, at three o ’clock in the afternoon.

Jame s  M. De R iso , being duly sworn, testified 
as follows:
Direct Examination by Mr. Warren:

Q. You are an officer of the De Riso Bros, in-
corporated in 1921 and 1922? A. Yes.

Q. And you are familiar "with the fact that 
De Riso Bros., Inc., was the plaintiff in a suit
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James M. De Riso— Cross.

against Vincent Amoroso, Jr., Builder and Her-
man M. Diamond, Owner? A. Yes, sir.

Q. And in that suit you were represented by 
William F. Burke? A. Yes.

Q. Did you attend the execution sale?

Mr. Bentley: I object on the ground 
that it is immaterial and irrelevant.

A. No.
Q. The property after was sold to you and 

you later, together with your wife, signed the 
20 deed conveying the property to John J. Mc-

Mahon? A. Yes.
Q. Did you ever pay to the Sheriff of Hudson 

County or to William F. Burke, the purchase 
price for that property? A. No.

Q. Did you ever pay any money to anybody 
for the purchase of that property? A. No, sir.

Q. Do you know where the money came from 
to pay for the purchase of that property?

80
Mr. Bentley: I object on the ground 

that it is immaterial and a collateral at-
tack.

A. I don’t know.

Cross Examination by Mr. Bentley:

40 Q. Was this a corporation? A. A corporation. 
Q. That filed the lien against this property? 

A. Yes.
Q. And you bought it at the Sheriff’s sale 

individually? A. I was not there—Mr. Burke 
was there.
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James M. De Riso— Re-direct.

Q. For you? A. Yes.
Q. And you entrusted the matter to Mr. Burke ?

A. Yes.
Q. And you told him you wanted him to pro- 

tect the interest of De Riso Bros.? A. Yes.
Q. And if necessary to buy the property? A.

STes.
Q. And whatever he did you were satisfied?

A. Yes.
Q. And subsequently did you receive a deed 

from the Sheriff? A. I don’t remember.
Q. I show you a deed from Thomas Madigan, 

Sheriff of Hudson County to James M. De Riso 20 
dated May 16th, 1921, recorded in the Register’s 
Office July 15th, 1921, in Book 1408, on page 
1366—are you the James M. De Riso mentioned 
in that deed? A. Yes, sir.

Q. Subsequently you sold the property to Mr. 
McMahon? A. Yes.

Q. I show you a deed from James M. De Riso 
and wife to John J. McMahon, dated June 21st, „ a  
1921, and recorded June 2nd, 1922, in Book 1447 
of Deeds, page 92 and ask you if that is the 
deed signed by you and your wife to Mr. Mc-
Mahon? A. Yes, sir.

Q. And did Mr. McMahon pay you or settle 
with Mr. Burke? A. Mr. Burke took care^of it.

Q. And the matter was finally settled to your 
satisfaction and you got your money? A. Yes.

4°
Re-direct Examination by Mr. Warren:

Q. Did you get any money from Mr. McMahon?
A. No, sir.

Q. And when you said that Mr. Burke took 
care of the matter, this was in the interest of 
the firm of De Riso Bros.? A. Yes.

I
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Q. And you never took possession of the prop-
erty or accepted any money from Mr. McMahon?
A. No, sir.

V' Re-cross Examination by Mr. Bentley:

Q. But Mr. McMahon paid somebody for the 
property through Mr. Burke? A. I don’t know 
De Riso Bros, was interested for the amount of 
the lien.

Q. And Mr. Burke took care of the whole mat-
ter? A. Took care of the whole matter and we 

2Q were paid.
Q. This matter I suppose is hazy, is it not?

A. Yes. “
Q. You have all the confidence in the world 

in Mr. Burke, have you not? A. Oh, yes.
Q. And left the matter entirely to him? A.

Yes. I
Q. And you are satisfied that he paid the

money to De Riso Bros.? A. Yes.
30

Re-direct Examination by Mr. W arren:

Q. Do you remember testifying before Henry 
W. Runyon in the Concourse Building? A. Yes, 
sir, I do.

Q. And at that time you produced the books 
of the Company, did you not? A. Yes, sir.

Q. And those books did not show any payment 
40 made by De Riso Bros, to Mr. Burke or the 

Sheriff for the purpose of taking the title to 
this property?

Mr. Bentley: This is all subject to the 
same objection.

t
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A. I don’t think so.
Q. But did show the amount paid to De Riso 

Bros, by William F. Burke? A. Yes, sir.

Jo h n  J. Mc Mah o n  (recalled), further testified 
as follows:

Direct Examination by Mr. Warren:

Q. Mr. McMahon, have you got the check in 
payment of this property? A. No, the subpoena 
was mailed at the office—the subpoena was not 
served on me until last night and this morning 
she could not find it up to the time I left.

Q. Mr. McMahon, you testified with reference 
to receiving two deeds from Mr. and Mrs. Amo- 

I j B  roso for this property in question? A. Yes.
Q. Did you buy that property from them or 

were those deeds given to you by way of se-
curity?

Mr. Bentley: I object to that on the 
ground that it is immaterial and irrel-
evant and a collateral attach on the deed.

A. It was given me to protect notes that I had 
endorsed at the Steneck Trust Company.

Q. And they were notes of Mr. Amoroso, were 
they not? A. Yes.

Q. Mrs. Amoroso was not the maker of those 
notes ?

Mr. Bentley: I further object on the 
ground that it has already been gone into 
by Judge Warren before.

10

20

30

40

I



62

Alfred J. Brandstaedt— Direct.

A. They were made by Amoroso—by Vincent 
Amoroso.

w q  Cross Examination by Mr. Bentley':

Q. Mr. McMahon, whatever yon paid to De 
Riso for this deed to you which has been offered 
in evidence, was paid to Mr. Burke?

Mr. Warren: I object on the ground that 
Mr. De Riso testified no money was paid 
to him by Mr. McMahon.

Q. Whatever you paid you paid to Mr. Burke, 
did you not? A. I did.

A l f r ed  J. B r a n d s t a e d t , being duly sworn, tes- 
n titled as follow s:

Direct Examination by Mr. W arren:

Q. What is your position in the Steneck Trust 
Co. ? A. I am just a messenger.

Q. And what was your position before? A. 
General Bookkeeper.

Q. And are you familiar with records of the 
. q  bank? A. Yes.

Q. And have you produced the records of the 
bank pertaining to Amoroso and McMahon’s 
loan? A. Yes, sir.

Q. At one time Mr. Amoroso had a note dis-
counted in your bank endorsed by John McMahon
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and secured by stock of the National Tin Com-
pany is that right?

Mr. Bentley: I object on the ground that 
it is immaterial.

Q. Is that Tin stock still in the bank as col-
lateral?

Mr. Bentley: Same objection to this 
whole line of testimony if I may make 
one objection.

A. Well, I don’t know whether that stock is 
there.

Q. Well from your records? A. From my rec-
ords it is there for the security.

Q. Have you got the note of Vincent Amoroso 
at the present time secured by that Tin stock? 

H I  A. No.
Q. Is there any such note at the bank? A. No, 

that is the only one—$25.00 (witness produces 
note).

Q. Now you have a note, however, of John 
McMahon which is secured by the identical Tin 
stock? A. Yes.

Q. And when was that taken out of Amoroso’s 
account and put to McMahon’s? A. January 
30th, 1924—that is the daily sheet (indicating) 
taken out of her and put on the ledger $10,306.30 
—now this is the time they changed the sheets 
again—they have here it has been carried for-
ward on McMahon’s name.

Q. John J. McMahon? A. John J. McMahon. 
Q. That note is still $10,306.30 and is Mc-

10

20

30

40
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Mahon’s note and is secured by the Tin stock? 
A. Yes.

Q. And Amoroso’s name is not endorsed upon 
■£Q the note? A. No, this note for $25.00 is only en-

dorsed by Amoroso.

Cross Examination by Mr. Bentley:

Q. Mr. McMahon is now responsible alone on 
that note? A. Yes.

20

H e n r y  B e n d e r , being duly sworn, testified as 
follow s:

Direct Examination by Mr. W arren:

Q. Mr. Bender you are the Clerk of the Dis- 
trict Court of the First Judicial District of the 
County of Hudson? A. Yes, that is right.

Q. And were such clerk on the 23rd day of 
August, 1920. A. Yes.

Q. Until the present time? A. Yes.
Q. Will you turn to the account—judgment 

record book covering that period of time—page 
239 showing the case #14707—De Riso Bros. v. 
Vincent Amoroso and Herman M. Diamond— 

40 have you done so? A. Yes.
Q. I show you a photograph and ask you if 

that is the photograph of that page of the book 
as it appears at the present time? A. It is.

(Photographic copy of page 239 of 
judgment record book showing case No.
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14707 offered in evidence—received and 
marked Exhibit D-l-3/25/27.)

Mr. Bentley: I object to it upon the 
ground that it is immaterial, irrelevant, -̂ q 
incompetent and not the best proof and 
further that it is an attempt to collateral-
ly attack the deed which was given to the 
petitioner in this matter for the surplus 
money in this cause.

Mr. Warren: I want it understood that 
I am offering the record, but for the con-
venience of the Court I am offering a 
photographic copy. 20

Mr. Bentley: I have no objection to the 
photographic copy in place of the record, 
but I do object to it on the grounds stated.

Q. Now, will you turn to page 240 of that 
same record and by the way—what is the number 
of that book and just what do you call it? A. 
Court Record No. 15.

Q. Will you turn to page 240 and is there not dU 
a record there of case 14708—mechanic’s lien 
case of De Riso Bros., Inc. vs. Vincent Amoroso,
Jr. and Herman M. Diamond? A. Yes.

Q. I show you a photograph and ask you if 
that is a photograph of that page as it appears 
there? A. Yes.

(Photographic copy of page 240 of Court 
Record No. 15 showing case No. 14708 of-
fered in evidence—reserved and marked 
Exhibit D-2 3/25/27.)

Mr. Bentley: I offer the same objections 
and ask that I may be allowed to offer the
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same objection to all the testimony of this 
witness. Will you agree to that?

Mr. Warren: The one objection runs to 
20 everything.

Q. Now, is that the only book of judgment rec-
ords for that period? A. For that period. There 
are books before this and after this—there are 
different records that we have for dispossess, 
attachments—

Q. I refer particularly to mechanic’s liens? 
A. This is the only one.

20 Q- Was there a judgment in a mechanic’s lien 
case of De Riso Bros. vs. Vincent Amoroso and 
Herman M. Diamond entered in your Court and 
shown by your records on December 27th, 1920?

Mr. Bentley: Same objection.

A. There is nothing in here but there is a 
paper in here showing the judgment given, but 

30 I don’t know whether I can explain it or not. It 
might have been given in Judge McCauley’s of-
fice down stairs, he did some of those things 
because I never got any account of the judgment 
in my records.

Q. As Clerk of the Court you were not pres-
ent at the rendering of any judgment in this 
case on December 27, 1920? A. Unless it was 

 ̂ given in the Courtroom and I have forgotten it 
since but it would be in the record.

Q. I mean cases in the Courtroom and you 
were acting as Clerk of the Court, you took 
down a record of judgments entered and wrote 
them in your book? A. Yes.



67

Henry Bender— Direct.

Q. And that was not done in this case? A. No.
Q. And you were not present at the time it 

was rendered? A. No.
Q. You also have a jacket for case 14707? A. ^  

Yes.
Q. Were there any papers ever filed in case 

14708? A. I don’t know. Did you subpoena me 
for that case?

Q. For any case—we did not refer to any par-
ticular number. Are there any papers on file 
in the Court in case 14708? A. To my knowledge 
there is none.

Q. You produced Jacket 14707, did you not? 20 
A. Yes.

Q. You were, however, on duty on December 
27th, 1920? A. I was.

Q. You mean that you were on your vacation 
in August, 1920. A. The last two weeks in 
August.

Q. I show you the original summons and com-
plaint marked for identification by Judge Sul- ^  
livan 11/12/24 and ask you as to whether or not 
that is the original summons and complaint with 
the pencil notation of service endorsed upon it?
A. That is the original summons—yes.

Q. I show you a photographic copy of the 
summons and ask if that is a true copy? A. Yes.

(Photograph of summons to Vincent 
Amoroso, Jr. and Herman M. Diamond 
in re De Riso Bros., Inc. vs. Vincent Amo- 
roso, Jr., Builder and Herman M. Dia-
mond, Owner, offered in evidence—re-
ceived and marked Exhibit D-3 -3/25/27.)

Q. Now, I call your attention to the fact that 
no signature of the Clerk or Acting Clerk ap-
pears upon that summons—is that so? A. Yes.



68

Henry Bender— Direct.

Q. Who serves the summons and complaints 
in the District Court? A. The Constable where 
there is no Sergeant-at-arms. We have no Ser- 

-LO geant-at-arms but two Constables, Mr. Spencer 
and Mr. Conway.

Q. Is there any return of service by either one 
of the Constables of the service of that summons 
and complaint upon Vincent Amoroso and Her-
man M. Diamond? A. No, I have none.

Q. There is a pencil notation—“ served Amo-
roso August 26th” ? A. That is done by the 
Constable just to remind him when he makes 

20 his return how he served.
Q. And there is no return as to service? A. 

No.
Q. And as far as you know, you don’t know 

whether it was personal service or not? A. No.
Q. I show you produced in that jacket there 

what purports to be a lien claim—is that one of 
the official records of the Court in this case? A. 

2Q It is not. That probably came in when they 
tried the case.

Q. This is a surplus record and apparently a 
copy of the lien claim as filed in the County 
Clerk’s office? A. That would not become part 
of my record at all.

Q. These are copies of the Stipulations on file 
in your Court marked respectively C-3 and C-4 
by Judge Sullivan, Special Master—are they 

40 copies of those exhibits? A. Yes, they are.

(Photographic copy of Stipulations in 
the case of De Riso Bros., Inc. vs. Vin-
cent Amoroso and Herman M. Diamond, 
dated respectively September 21st, 1920,
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and November 1st, 1920—offered in evi-
dence, received and marked Exhibit D-4 
-3/25/27.)

Q. Mr. Bender, was Mr. Spencer the Constable 
on the 23rd of August, 1920? A. Yes.

Q. And is he appointed as Constable or is he
elected? A. Yes.

Q. And then is he designated by the Judge 
of the Court to serve or do you select any Con-
stable that you desire for service? A. Whenever 
Judge McCauley was not there I would ask 
whichever one was there?  ̂ 20

Q. In other words, there is no special appoint-
ment by the Judge? A. There was not at that 
time.

Q. And who appoints the Clerk of the Court?
A. The Judge through Civil Service.

Q. In other words you must pass an examina-
tion and then be appointed by the Court? A.
Yes. o a

Q. Is there any special mention in the law
for an Acting Clerk?

Mr. Bentley: I object to that upon the 
ground that it is conclusion of the witness.

A. In the absence or disability of the Clerk 
there is an Acting-Clerk.

Q. Now is there anything on file in the Court 
showing the appointment of Oscar B. Spencer 
as Acting Clerk of the Court covering the date 
of August 23rd, 1920? A. No, there is not.

Q. Did you ever have a written designation 
of the Judge? A. I would not say that we did.
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The only time I know that a written designation 
was given was in 1923 when I was very sick— 
then the Judge gave a written designation to 

-j! a Spencer as Acting Clerk.
Q. The memorandum that you produced in that 

jacket signed by Judge McCauley on December 
27th, is the only memorandum or record that you 
have that judgment was entered? A. That is the 
way Judge McCauley used to make up every 
case. When he would hear it he would make his 
notes and from that I would take the amount.

Q. And that memorandum is as follows: “ Dec. 
20 27-20 De Riso Bros. vs. Diamond—Judt. 500 

for pit. F. H. M. C. J .” ? A. Yes.
Q. That does not disclose as to whether there 

was a personal judgment against the Builder 
and a special judgment against the land? A. No.

Q. And it would be impossible for you to enter 
judgment based upon such a memorandum? A. 
Yes.

Q. And did you ever receive anything in writ-
ing from the Judge whether the case was tried 
in the Court or in his office— A. No.

Q. Which would show whether or not there 
was a personal judgment against Vincent Amo-
roso and a special judgment against the land 
mentioned in the summons and complaint ? A. 
No, I never did get any papers.

Q. And there is none on file in your Court? 
40 I think you already testified definitely that there 

was no record as to who was served, if anybody, 
in this suit? A. No.

Q. Outside of the pencil memorandum of some-
body that Amoroso was served? A. That is 
right.
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Q. They have not even got that in so far as 
Herman M. Diamond is concerned? A. No.

Cross Examination by Mr. Bentley: - q̂

Q. This paper “ Commencement of suit”  
signed Oscar B. Spencer, Acting Clerk, dated the 
23rd day of August, 1920, can you tell us whether 
or not you were actually present acting as Clerk 
on that day? A. I was not.

Q. Can you tell us whether Oscar B. Spencer 
was present acting as Acting Clerk at that time?
A. He was. 20

Q. And he signed the paper reading: “ This 
is to certify that suit on the lien claim filed by 
the plaintiff on August 23, 1920, claiming a lien 
upon the lands of the above named defendant 
Owner for a debt due from the above named de-
fendant Builder entitled as above set forth has 
been commenced in the District Court of the 
First Judicial District of the County of Hudson.
That said suit was commenced on August 23,
1920, and the summons in said suit was issued 
out of said court on said August 23, 1920, and 
said summons requires the defendants to answer 
within twenty days after service thereof upon 
them and is returnable twenty days after such 
service. In Witness Whereof I have set my hand 
and affixed the seal of said Court the 23rd day 
of August, 1920. 4q

Oscar B. Spencer,
Acting Clerk.”

(Words )
(Court seal)

A. I think so.
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Mr. Warren: I would like to have it 
noted that what Mr. Bentley was reading 
is a carbon copy of the Certificate, the 

i q  Certificate being on file in the office of the
Clerk of Hudson County.

Re-direct Examination by Mr. W arren:

Q. I call your attention to Exhibit D-4 of this 
date, being a photographic copy of the two 
stipulations on file, one dated September 21st, 
1920, reading as follows: “ It is hereby stipu- 

2Q lated and agreed that the above named Herman 
M. Diamond, owner, hereby appears herein and 
that the time to issue summons and begin suit on 
the lien claim filed by said De Riso Bros., Inc. 
against said Vincent Amoroso, Jr., as Builder 
and said Herman M. Diamond as owner, be and 
the same is hereby extended to November 1, 
1920”  and the other being in the same general 
form and saying, “ It is hereby stipulated and 

^  agreed by and between the above named claim-
ant and the above named owner that the time to 
issue summons and begin suit on the lien claim 
filed by the above named claimant against the 
above named Builder and Owner be and the same 
is hereby extended to November 15, 1920”  with 
this added, “ and that entry of the extension of 
time to said day may be entered on the said lien 
claim and the record thereof at any time” —now 
after the date of the above stipulations was a 
summons and complaint ever issued out of your 
Court? A. No.

Q. And at the time that this stipulation of 
September 24th and also the stipulation of No-
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vember 1, 1920 were signed and filed, the orig-
inal summons and complaint had not as yet 
been signed? A. No.

Q. And consequently had never been issued? -̂ q 
A. Not by me.

Q. By your Court? A. It might have been 
issued by the Acting Clerk—I don’t know.

Q. I call your attention to the original of 
which D-3 of this date is a copy which shows 
that legally it was not issued—

Mr. Bentley: I object to the word “ legal-
ly ”  and ask that it be stricken out. 20

there was never, however, any other summons 
issued in this case between these parties? A. No.

Q. What was read by Mr. Bentley as the Cer-
tificate of the Commencement of the suit signed 
by Oscar B. Spencer was a carbon copy of the 
original which is on file in the County Clerk’s 
Office of Hudson County, is it not? A. It is a 
carbon copy I suppose—I did not sign it. 30

Q. But your office is not the place for the 
filing of the commencement of the lien claim 
suit? A. No.

Q. That place is where? A. County Clerk’s 
Office.

The Court: And that document is 
marked copy?

Witness: Marked copy.
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J o h n  Mu r r a y  (recalled) being duly sworn tes-
tified as follow s:

Mr. Warren: I am willing to stipulate 
that William F. Burke paid the purchase 
price to the Sheriff for the property sold 
at the execution sale. The bid for the 
sale was signed in the name of James De 
Riso by William F. Burke.

Mr. Bentley: And that the purchase 
price received was $625.00, $80.00 paid on 

2Q the day of sale and the balance of $545.
was paid later by Mr. Burke to the Sheriff, 
Mr. Murray producing form 94 which has 
a heading for the case which it is hereby 
consented shall be offered in evidence.

(Form 94 offered in evidence, received 
and marked Exhibit D-5 -3/25/27.)

Direct Examination by Mr. W arren:
30

Q. This form speaks of an inventory and de-
scription herein contained, is it the usual prac-
tice to describe the property upon a real estate 
levy? A. On this form in a street lot execution 
we are furnished a real estate description by 
the attorney for plaintiff which we paste on the 
sheet and is signed by the Sheriff as a levy. In 
a mechanic’s lien execution the execution is 

^  drawn by the attorney for plaintiff—we have no 
form in the County Clerk’s office—and that exe-
cution contains in it a description of the prem-
ises and we simply write across this levy sheet 
that we are levying upon lands and premises
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described in annexed writ and have it signed by 
the Sheriff and attach it to the original execu-
tion.

Q. That is the practice of your office? A. Yes. .̂0

J o h n  C. B o s c h e n , being duly sworn, testified 
as follow s:

Direct Examination by Mr. W arren: 20

Q. What is your business? A. Title searcher.
Q. And you are at present employed by whom?

A. Warren & Stanton.
Q. And by request did you examine as to who 

has title to the property conveyed by Sheriff’s 
deed to James M. De Riso and by him to John 
J. McMahon, being the same property conveyed 
by Anna Amoroso and husband to Herman M. 30 
Diamond and how the title stood at the time of 
the deed from Amoroso to Diamond? A. Yes, sir,
I did.

Q. And how did the title stand? A. The title 
is in Anna Bruckhoff Amoroso herself.

Q. And is this a certified copy of the deed to 
her? A. Yes sir, it is.

(Certified copy of deed from James 40 
Thomson and wife to Anna Bruckhoff 
Amoroso dated Jan. 12, 1917, recorded in 
Book 1245 of Deeds, page 381, offered in 
evidence, received and marked Exhibit 
D-6 -3/25/27.)
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(Certified copy of deed from Anna 
Bruckhoff Amoroso and husband to Her-
man M. Diamond dated March 16th, 1920, 
—recorded in Book 1342 of Deeds for 
Hudson County, page 507—offered in 
evidence, received and marked Exhibit D-7 
-3/25/27.)

(Certified copy of proceedings certified 
by Clerk of Hudson County with reference 
to the records in his office relative to me-
chanic’s lien claim of De Riso Bros., Inc. 
vs. Amoroso and Diamond—offered in 

20 evidence, received and marked Exhibit
D-8 -3/25/27.)

Mr. Bentley: I object to it on the ground 
that it is irrelevant, immaterial, incompet-
ent and an attempt to collaterally attack 
the deed to the petitioner in this suit.

(Certified copy of the record of the Su-
preme Court Clerk’s office in certiorari 

^ suit of Diamond v. McGovern offered in
evidence, received and marked Exhibit D-9 
-3/25/27.)

Mr. Bentley: I object to it on the ground 
that it is immaterial, irrelevant, and it is 
likewise an attempt to collaterally attack 
the deed of McMahon and his right to the 
surplus in this case.

40 ------------

J o h n  W a r r e n , being duly sworn, testified as 
fo llow s:

Edwards & Smith made two motions to dis-
miss the writ of certiorari for lack of prosecu-
tion.—
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Mr. Bentley: I reserve the right now in 
view of the fact that Judge Warren is 
testifying, to move to strike out all of his 
testimony when he is finished. qp

__As will be seen from the record in the certio-
rari suit in the form of affidavits which were 
filed, I resisted the motion upon the ground that 
in this proceeding for surplus moneys before 
you that the question would be raised as to 
whether or not in this Court there could be a 
collateral attack upon a judgment of another 
Court which was the basis of an instrument of 20 
title on the ground that in one Court you could 
not collaterally attack the judgment of another 
Court. The position taken, my recollection is, 
by Mr. Dawson, is that it would not be a col-
lateral attack in this Court, but showing merely 
that there was no judgment—that he has no rec-
ollection of it. However, the answer to my de-
fense to the motion at that time by, I think Mr. 
Dawson, although I believe Mr. Gilson also ap- 30 
peared at one time on one of the motions, was 
that that evidence could be brought in this Court 
for the reason that it would not be a collateral 
attack upon a voidable judgment record in an-
other Court if what I represented to the Supreme 
Court at that time was so, merely showing that 
there was no judgment in another Court. Mr. 
Bentley has informed me that there is some 
person m my office who knows that there has 
been another motion to dismiss the writ of cer-
tiorari for lack of prosecution; he says that 
notice was served on my office and nobody re-
sponded and that the writ was dismissed—I don’t
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know when. I know nothing of it except that 
Mr. Bentley states it.

Mr. Bentley: And Mr. Bentley said that 
two years ago, did he not?

Mr. Warren: When we were here before 
Judge Sullivan?

Mr. Bentley: Yes.
Mr. Bentley: I move to strike ' out all 

the testimony upon the ground that it is 
immaterial, irrelevant, incompetent and 
has no binding force or effect upon the 

20 issues in this case. I move to strike out the
testimony of all witnesses which in any 
manner or wise pertains or does attempt 
to collaterally attack the deed issued to 
De Riso Bros, in this case by the Sheriff 
of Hudson County and De Riso having 
subsequently conveyed the deed which he 
received in this case to John J. McMahon.

(Deed from Thomas Madigan, Sheriff 
of Hudson County to James M. De Riso 
dated May 16th, 1921, and recorded July 
15, 1921, in Book 1468 of Deeds for Hud-
son County, on page 1366 offered in evi-
dence—received and marked Exhibit C-l 
-3/25/27.)

(Deed from James M. De Riso and wife 
to John J. McMahon dated June 21st, 

40 1921, acknowledged June 21st, 1921, and
recorded June 2nd, 1922 in Book 1447 of 
Deeds for Hudson County, on page 93 
offered in evidence—received and marked 
Exhibit C-2 -3/25/27.)

(Certified copy of deed from Anna 
Bruckhoff Amoroso and husband to John
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Exceptions (Filed May 10, 1928).

J. McMahon dated March 3rd, 1920, ac-
knowledged March 3rd, 1920, and recorded 
in the Register’s Office of Hudson County 
in Book 1459 of Deeds for Hudson County, 
on page 68 &c.

Mr. Warren: When was it recorded?
Mr. Bentley: Recorded on September 

18 th, 1922.
Mr. Warren: I object to it on the ground 

that it is a deed of conveyance dated and 
recorded after the record of the deed of 
the same parties to Herman M. Diamond.

Exceptions (Filed  M ay 10, 1 9 2 8 ). 

IN CHANCERY OF NEW JERSEY.

Between,
Marg ar e t  M c Ma h o n ,

Complainant,
and

V in c e n t  A mo ro so , J r . ,  et als., 
Defendants.

On Bill to 
Foreclose. 

i On Petition for 
 ̂Surplus Money. 
Exceptions to 
Master’s Report.

30

The defendant, John J. McMahon, hereby ex-
cepts to the report filed in this cause by Mark A. 
Sullivan, Esq., one of the Special Masters of this 40 
Court, bearing date the 25th day of April, 1928 
and filed May 2nd, 1928, for the following rea-
sons :

1. Because said Master reported that the de-
fendant Herman M. Diamond was the owner in
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fee simple of the premises described in the bill 
of complaint filed in this cause at the time of the 
sale thereof. And because the said Master fur- 

in  ther reported that the said Herman M. Diamond 
is entitled to receive the surplus moneys now on 
deposit with the Clerk of this Court in this cause, 
when the said Master should have reported that 
the said John J. McMahon was the owner in fee 
simple of the premises aforesaid at the time of 
said sale and was and is entitled to receive the 
surplus moneys now on deposit with the clerk 
of this court in this cause.

20
Pet e r  Be n t l e y , 

Solicitor for Defendant, 
John J. McMahon.

Exceptions (Filed  June 6, 1 9 2 8 ). 

30 IN CHANCERY OF NEW JERSEY.

Between
M arg ar e t  M c M a h o n ,

Complainant,
and

V in c e n t  A mo ro so , J r ., et als., 
Defendants.

The defendant, John J. McMahon, hereby ex-
cepts to the report filed in this cause by Mark 
A. Sullivan, Esq., one of the Special Masters of 
this Court, bearing date the 25th day of April, 
1928, for the following reasons:

On Bill to 
Foreclose.
On Petition for 

/■ Surplus Money.
Exceptions to 
Master’s Report.
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1. Because said Master reported that the de-
fendant Herman M. Diamond was the owner in 
fee simple of the premises described in the bill 
of complaint filed in this cause at the time of the 
sale thereof by the Sheriff of Hudson County 
under the fieri facias issued in this cause, and 
because the said Master further reported that 
the said Herman M. Diamond is entitled to re-
ceive the surplus moneys now on deposit with 
the Clerk of this Court in this cause, when the 
said Master should have reported that the said 
John J. McMahon was the owner in fee simple 
of the premises aforesaid at the time of said 20 
sale and was and is entitled to receive the sur-
plus moneys now on deposit with the clerk of 
this court in this cause.

Pet e r  B e n t l e y ,
Solicitor for Defendant,

John J. McMahon.

Opinion.

IN CHANCERY OF NEW JERSEY.

Between
M arg ar e t  M c M a h o n ,

Complainant,
and

V in c e n t  A mo ro so , Jr ., et cds., 
Defendants.

On Bill to 
Foreclose.
On Petition for 
Surplus Moneys. 
On Exceptions to 
Master’s Report.
Opinion. 40

(Syllabus.)

1. Sale of Lands Act, 4 C. S. 4681, Section 15 
construed, and held to apply to Sheriff s 
deed under execution.
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2. Under Section 15 the words “ public or 
municipal authority”  include a Sheriff.

-ĵ Q 3. Under Section 15, held, a deed given by a 
Sheriff under execution of a law court is 
not subject to collateral attack, and accord-
ingly irregularities prior to the execution 
cannot be considered in this court.

M ess rs . W ar ren  a n d  S t a n t o n , Solicitors for and 
20 of counsel with Defendant, Herman M. Dia-

mond;

Pete r  B e n t l e y , E s q ., Solicitor for and of coun-
sel with Defendant, John J. McMahon.

L e w is , V. C.

The questions raised by the exceptions to the 
30 master’s report relate to the validity of a 

Sheriff’s deed under execution of a law court.
In 1921 suit was instituted on a mechanic’s 

lien in the District Court of Union City, New 
Jersey. The plaintiff was De Riso Bros. The 
defendants were Amoroso as builder and Her-
man M. Diamond, owner. A  judgment in the 
case was entered in the District Court in favor 
of the plaintiff and generally against the de- 

40 fendants, Vincent Amoroso, Jr., as builder and 
specially against Herman M. Diamond, owner. 
The judgment was recorded in the District Court 
on January 6, 1921. The aforesaid judgment was 
entered in Hudson County Court pursuant to the 
statute. An execution based on that judgment 
was issued to the Sheriff of Hudson County.
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Under the execution the Sheriff levied on the 
premises in question and sold the land and prem-
ises at public auction. The purchaser at the sale 
was James M. De Riso. On May 16, 1921, the 
Sheriff of Hudson County executed and deliv-
ered a deed conveying the land and premises in 
question to James M. De Riso. The deed was 
recorded on July 15, 1921, in the office of the 
Register of County of Hudson, in Book 1408, 
page 366. James M. De Riso and Philomena De 
Riso, conveyed the land and premises to John 
J. McMahon, which deed was dated June 21, 
1921, and recorded June 22, 1922 in the office of 
the Register of Hudson County in Liber 1447 of 
deeds on page 92.

Foreclosure proceedings were instituted against 
the land and premises in question. The Sheriff 
of Hudson County has deposited with the Clerk 
of this court the sum of Ten thousand thirty- 
nine dollars and thirty-three cents ($10,039.33) 
as surplus monies arising from the sale of the 
mortgaged premises sold in this cause by virtue 
of an execution issued out of this court and di-
rected to said Sheriff; that said sale was made 
to pay and satisfy a mortgage given by the de-
fendant, Vincent Amoroso, Jr., to the complain-
ant, Margaret McMahon.

A reference was had to a special master who 
reported that Herman Diamond was entitled to 
receive the aforesaid surplus monies. The con-
testing defendant in that proceeding was John 
McMahon who has now tiled exceptions to the 
master’s report alleging that the special master 
should have reported that the surplus monies 
should be paid to the said John McMahon.

10

20

30

40
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The exceptant claims that the deed to De Riso 
by the Sheriff of Hudson County cannot be col-
laterally attacked in this proceeding and that 

-jn McMahon was the owner of the fee at the time of 
the foreclosure sale and that accordingly the 
Clerk of this court should be directed to pay the 
surplus monies to the defendant, John J. Mc-
Mahon.

The defendant, Herman M. Diamond, contends 
that the District Court never had jurisdiction 
over the person or property of either Amoroso 
or Diamond and that no summons was issued, 

20 no service of process made, no return of pro-
cess, no trial in open court, no judgment or a 
record thereof, and that an illegal certificate of 
the issuance of summons was issued.

The defendant, Diamond, further contends that 
McMahon has failed in his proof of title in that 
he has not placed in evidence a valid execution 
and a valid judgment not at variance with the 
deed, and that as a result thereof the claim of 

^  the exceptant to the surplus monies should be 
denied and that the exceptions to the master’s 
report should be dismissed and the report con-
firmed.

From the facts submitted it is apparent that 
what title McMahon had if any to the land and 
premises in question, were derived under the 
Sheriff’s deed. The Sheriff’s deed recites the 

40 execution which is set forth in full, his adver-
tisement of sale, the adjournment of sale and 
the sale. The County Clerk mentions the judg-
ment in the writ of execution which is recited 
in the deed.

The fourteenth and fifteenth sections of the
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act entitled sale of Lands 4 C. S. 4681, provide 
as follows:

“ 14. That the conveyance of any land or 
real estate sold by any sheriff or other of-
ficer, or by auditors, in pursuance of a de-
cree, judgment, execution or order of a 
court, heretofore or hereafter made and duly 
acknowledged or approved, and the record 
thereof, or a certified copy of such record, 
shall be good and sufficient prima facie evi-
dence of the truth of the recital, in the said 
deed or conveyance contained (Rev. 1877, 
p. 1045).”

“ 15. That the provisions of the last pre-
ceding section shall apply to all deeds, dec-
larations of sale and conveyances, duly ac-
knowledged or proved heretofore or here-
after made by or by authority of any public 
or municipal authority, authorized or em-
powered by any law of the state to make and 
execute or to direct or procure the making 
and execution of any deed, declaration of 
sale or conveyance; and the proceedings 
upon which such deeds, declarations of sale 
and conveyances are founded shall not be 
subject to be questioned collaterally, but may 
be at any time reviewed by certiorari or 
other proper proceeding in the supreme or 
circuits courts (Rev. 1877, p. 1045).”

From the recitals in the fourteenth and fif-
teenth sections of the Act entitled ‘ ‘ Sale of 
Lands”  4 C. S. 4681, I am of the opinion that 
section 14 applies to all deeds affected by section 
15. Section 15 relates to “ deeds, declarations of

10

20

30

40
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sale and conveyances * * * made by or by
authority of any public or municipal authority”  
and the prohibition therein contained against 
collateral attack relates to a deed given by a 
Sheriff.

The defendant, Diamond, contends that section 
15 of the Sale of Lands Act does not apply to a 
deed made by a Sheriff on execution and also 
that the provision of section 15 that deeds speci-
fied therein are conclusive and cannot be ques-
tioned collaterally does not apply to such a deed 
as that in question.

Such reasoning is necessarily based upon the 
erroneous contention that the Sheriff is not a 
public authority. I am of the opinion that the 
Sheriff is a public authority within the meaning 
of this section. Section 14 refers specifically to 
conveyances by “ any Sheriff or other officer”  
in pursuance of a decree, judgment, execution 
or order of court. The expression in section 15 
is “ deeds, declarations of sale and conveyances”  
“ by or by authority of any public or municipal 
authority authorized or empowered by any law 
of the State to make and execute or to direct or 
procure the making and execution of any deed, 
declaration of sale or conveyance.”  It is con-
tended by defendant, Diamond, that the use of 
the expression Sheriff or other officer in section 
14 necessarily prevents it from being included 
within the meaning of the expression public or 
municipal authority as recited in section 15. But 
by the express provision of section 15 the pro-
visions of section 14 are made to apply to all 
deeds made by or by authority of any public or 
municipal authority. It would seem that the
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word authority was used merely to give a 
broader meaning to the expression Sheriff or 
other officer referred to in section 14, the more 
inclusive word being used so as to give a wider 
scope to the application of the section. The word 
officer refers to an individual while the word 
authority includes not only an officer but may 
include a body or group exercising powers.

The courts in interpreting the word authority 
in connection with this section have used it as 
being synonymous with the word officer. Dore- 
mus v. Cameron, 49 Eq. 1, at page 9. The court 
here says:

‘ ‘ But we have a statute, the act of April 
2d, 1869, (Rev., p. 1045, sec. 15) which, ac-
cording to the established construction, not 
only make the recitals in deeds by municipal 
officers, acting under authority of law, evi-
dence, but also makes those deeds themselves 
conclusive, as to the transmission of title, 
until the proceedings upon which they are 
found shall have been directly attacked and 
set aside.”

Nicholas v. Older, 78 Eq., 101, at page 
108.

The court here says:

“ Sections 14 and 15 of the Sale of Land 
Act (Gen. Stat., p. 2982) provide that the 
recitals in deeds or declarations of sale made 
by Public, officers authorized by law to make 
such sales, shall be taken prima facie as evi-
dence of the truth of what is therein recited,

10

20

80
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and that ‘ the proceedings upon which such 
deeds, declarations of sale, and conveyances, 
are founded shall not be subject to be ques- 

10 tioned collaterally but may be at any time 
reviewed by certiorari or other proper pro-
ceeding in the supreme court or circuit 
court’.”

To hold that the Sheriff is not a public author-
ity is tantamount to saying that the Sheriff is 
not a public officer.

It is further contended on behalf of the de- 
20 fendant, Diamond, that section 15 applies only 

to tax sales and has no application to deeds of 
a Sheriff acting under execution. The language 
of the section certainly does not limit it to tax 
sales but makes it applicable to all deeds exe-
cuted by any public authority. Secondly the 
section 15 by express provision is made applic-
able to the provisions of section 14 which itself 

2Q expressly deals with deeds executed by Sheriff 
under execution.

Since the Sheriff’s deed is governed by the 
provisions of section 15 it cannot be attacked 
collaterally and therefore the defendant, Dia-
mond, cannot set up any defects by way of ir-
regularity in the proceedings prior to the is-
suance of the execution. White v. Oadman, 84
N. J., Eq., 86 at page 88. The remedy given by 

4Q section 15 for such defects is by way of certio-
rari. As a matter of fact the record discloses 
that Diamond had knowledge of the judgment 
now alleged by him to have been irregular and 
brought a certiorari proceeding which was never 
pressed to a conclusion, but was dismissed. He 
had a remedy of which he failed to avail himself
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and therefore does not stand before this court in 
a position as one who for the first time has dis-
covered that an alleged fraud has been perpe- 
trated upon him.

The present proceeding is collateral and not 
the direct attack which is required by the statute 
since it is an attempt in this court to set aside 
the process of another court.

I accordingly find that the Sheriff’s deed is 
conclusive and must stand as valid and that the 
defendant, Diamond, has been barred of all his 
rights to any of the surplus funds now in the 20 
court.

I will advise an order sustaining the excep-
tions to the master’s report and directing that 
the surplus monies be paid to the defendant, 
John J. McMahon.

Order Sustaining Exceptions (F iled  
June 16, 1 9 3 0 ).

IN CHANCERY OF NEW JERSEY.

Between
M argaret  M c Ma h o n ,

Complainant,
and

V i n c e n t  A moroso , Jr ., et als., 
Defendants.

On Bill, etc. 
Order 
Sustaining 

* Exceptions 
I to Master’s 
! Report.
J

40

This matter being opened to the court of Peter 
Bentley, solicitor for the petitioner John J. Me-

New Jersey State Library
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Mahon, in the presence of John Warren, solici-
tor for the defendant Herman M. Diamond, and 
proof being tiled of the service upon the said 
John Warren, and Warren & Stanton of this ap-
plication to be made, with a copy of this order, 
and it appearing that there was heretofore de-
posited by the Sheriff of the County of Hudson 
with the Clerk of this Court, on or about the 
26th day of June, 1924, the sum of $10,039.33, 
the said sum being the surplus remaining in the 
hands of the Sheriff after paying to the com- 

20 plainant in this cause the amount due to her 
with her costs on the writ of fieri facies issued 
in this cause; and it further appearing that it 
was referred to Mark A. Sullivan, Esq., one of 
the Masters of this Court, the question of to 
whom said surplus moneys should be paid by 
the clerk of this court; and it further appearing 
that after the taking of testimony the said mas- 
ter reported that said surplus moneys should 
be paid to the defendant Herman M. Diamond; 
and it further appearing that the said defendant 
John J. McMahon duly excepted to the report of 
said master upon the ground that the said mas-
ter should have reported that said surplus 
moneys should have been paid to the said John 
J. McMahon instead of to the said Herman M. 
Diamond, and said exceptions having been duly 

40 argued before this court by said Peter Bentley, 
solicitor for said John J. McMahon, and John 
Warren, solicitor for said defendant Herman 
M. Diamond, and the court being of the opinion 
that said exceptions filed by the said defendant 
John J. McMahon should be sustained;
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It is on this 16th day of June, 1930, on mo-
tion of Peter Bentley, solicitor for said defend-
ant John J. McMahon, Order ed  that the excep-
tions heretofore filed by the said defendant John 
J. McMahon to the report of the said master, 
Mark A. Sullivan, be and they are hereby sus-
tained ;

And it is further Ordere d  that out of the said 
surplus moneys remaining in the hands of the 
clerk of this court that he pay to the said Mark 
A. Sullivan, the sum of $300 in lieu of his fees 
and costs as such special master;

And it is further Ordere d  that out of the bal-
ance then remaining in the hands of said clerk, 
after the payment of the said sum hereinbefore 
directed to he paid to the said Mark A. Sullivan, 
that said clerk of this court do pay to Peter 
Bentley, the costs of these proceedings to be 
taxed, together with a counsel fee of $750.00.

And it is further Order ed  that out of the bal-
ance then remaining in the hands of said clerk, 
after the foregoing payments and after deduct-
ing his lawful commissions, he shall pay such 
balance to the said Peter Bentley, as solicitor 
for the said defendant John J. McMahon.

E. R. W a l k e r ,
C.

Respectfully advised:

V iv ia n  M. L e w is ,
V. C.

10
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IN CHANCERY OF NEW JERSEY.

10 Between
Marg are t  M c Ma h o n ,

Complainant,
and

V i n c e n t  A moroso , J r ., et als., 
Defendants.

54-576 
On Bill, etc.
Notice of 
Appeal.

2q  T a k e  Notice  that the defendant Herman M. 
Diamond hereby appeals from so much of the 
order of the Chancellor made on the 16th day of 
June, 1930, on the advice of the Honorable Vivian 
M. Lewis, Vice-Chancellor, as:

1. Sustains the exceptions heretofore filed by 
the defendant John J. McMahon to the report 
of Mark A. Sullivan, Esq., one of the Masters

30 of this Court.

2. Orders that out of the balance of surplus 
monies remaining in the hands of the Clerk of 
this Court, after the payment of the fees and 
costs of the said Master, that the said Clerk of 
his Court do pay to Peter Bentley the cost of 
these proceedings to be taxed together with a 
counsel fee of $750.00.

40
3. Orders that out of the balance then remain-

ing in the hands of the said Clerk, after the 
foregoing payments and after deducting his law-
ful commissions, he shall pay such balance to the 
said Peter Bentley as solicitor for the said de-
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fendant John J. McMahon; to the Court of 
Errors and Appeals in the last resort of all 
causes.

Dated, June 19th, 1930.

J o h n  W a r r e n , 
Solicitor for and of counsel 

with defendant Herman M. Diamond.

I conceive there is good cause for appeal for 
the above entitled cause.

J o h n  W a r r e n ,
Of counsel with defendant,

Herman M. Diamond.

Service of a copy of the within notice of 
appeal is hereby acknowledged this 18th day 
of June, 1930.

P e t e r  B e n t l y , 
Solicitor of Defendant,

John J. McMahon.

10
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NEW JERSEY COURT OF ERRORS AND 
10 APPEALS.

20

Between
Mar garet  M c Ma h o n ,

Complainant,
and

V in c e n t  A mo ro so , J r ., et al., 
Defendants, 

H e r ma n  M. D ia mo n d ,
Defendant-Appellant, 

J o h n  J. M c Ma h o n , 
Defendant-Respondent.

On Appeal of 
Herman M.

 ̂Diamond.

Petition of 
Appeal.

T o  t h e  H ono r a b le  Co u r t  o f  E r ro rs  a n d  A p -

pe a l s , i n  t h e  L ast  R esort  in  A l t , Ca u s e s :

30 The petition of Herman M. Diamond, the ap-
pellant in the above entitled cause, respectfully 
shows that your petitioner finds himself ag-
grieved by an order made in the Court of Chan-
cery by his Honor Edwin Robert Walker, Chan-
cellor of the State of New Jersey, upon the ad-
vice of the Honorable Vivian M. Lewis, Vice- 
Chancellor, bearing date the 16th day of June, 
1930, in a certain cause in said Court of Chan- 

™  eery, wherein Margaret McMahon was complain-
ant and the said Herman M. Diamond, John J. 
McMahon and others were defendants, in this 
respect, to wit: That said order
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1. Sustains the exceptions heretofore filed by 
the defendant John J. McMahon to the report of 
Mark A. Sullivan, Esq., one of the Masters of 
the Court of Chancery;

2. Orders that out of the balance of surplus 
monies remaining in the hands of the Clerk of 
the Court of Chancery after the payment of the 
fees and costs of the said Master, that the said 
Clerk of the Court of Chancery do pay to Peter 
Bentley the cost of the said proceedings, to be 
taxed together with a counsel fee of $750.00.

3. Orders that out of the balance then remain-
ing in the hands of the said Clerk in Chancery, 
after the foregoing payments and after deduct-
ing his lawful commissions, he shall pay such 
balance to the said Peter Bentley, as solicitor 
for the said defendant John J. McMahon.

The petitioner appeals from so much of the 
said order of the Chancellor as directs as afore-
said, upon the ground that the same is erroneous 
in that

(a) The exceptions to the said Master’s re-
port should not have been sustained;

(b) That said order should not have directed 
any counsel fee to be allowed to counsel of' de-
fendant John J. McMahon;

(c) That counsel fees be allowed this peti-
tioner as against defendant John J. McMahon;

(d) That said order should have directed that 
the balance of surplus monies remaining in the

10
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hands of the Clerk in Chancery be paid to de-
fendant Herman M. Diamond.

Petitioner therefore prays that the order of 
jn  the said Chancellor may be reversed, set aside 

and for nothing holden, in respect to those mat-
ters concerning which the petitioner finds him-
self aggrieved, as hereinabove set forth, and that 
petitioner may have such other relief in the 
premises as to this Court may seem proper.

J o h n  W a r r e n , 
Solicitor for and of

20 Counsel with Appellant.

30

40
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NEW JERSEY COURT OF ERRORS AND
APPEALS. 10

Between
Mar garet  M c Ma h o n ,

Complainant, 
—and—

V i n c e n t  A moro so , J r ., et al., 
Defendants, 

H e r ma n  M. D ia mo n d ,
Defendant-Appellant, 

J o h n  J. M c Ma h o n ,
Defendant-Respondent.

To the Appellee John J. McMahon or Peter 
Bentley, Esquire, Solicitor and Counsel:

30
T a k e  N oti ce  that the argument of the appeal 

in the above entitled cause will be brought on at 
the next term of the Court of Errors and 
Appeals, to be held at the State House, at Tren-
ton, on October 21st, 1930, at the hour of eleven 
o ’clock in the forenoon, or as soon thereafter as 
counsel can be heard.

J o h n  W a r r e n , 40
Solicitor for and of Counsel with Appellant.

On Appeal of 
Herman 

y M. Diamond

Notice of 20 
Hearing.
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” • l ..... fr/ L M   PIff’s Att’y

v  ¿ L i , ' ..— ---------................... Deft'sA“,>
r  Cost /  AL

Summons, and Copy, A summons was issued tested A. D., 191 returnable . ^

Service, and Return, A. D„ 191 , at o ’clock in the * noon.4^

Mileage, The Constable or Sergeant-at-Arms returned the summons as follows,: viz: I served the within Summons

Taking Affidavit, 

filling Affidavit,

191 , on the defendant , by reading the same to 

h *  and delivering to h a copy thereof. The Defendant v# could not be found and

Affieurnment, I served the within summons on h the day of 191 , by leaving

Filing Offset̂ a copy thereof at h usual place of abode in presence of a person of h • family over the age of fourteen years, who
Oatĥ  Administered I informed of the contents thereof.
Si2>po|nas, ~~'

 ̂ Service of Supoenas,^
Constable or Sergeant-at-Arms.

Witness Fees. Plaintiff demand was filed A. D„ 191 . Defendant offset was filed

Papers Filed, A. D., 191

Trial Fee, 

Venire,

This cause was called for trial at ten o’clock in the forenoon.

Filing Venire, • The . demanded a Jury. A Venire was issued A. D., 191
Summoning Jury, returnable A. D„ 191.' .a t  o'clock in the noon, to
Swearing Jury,

Constable or Sergeant-at-Arms A. D„ .191 , the Plaintiff appeared and the
t Swearing Constable,

Defendant appear and the trial of the cause was. proceeded with as follows:
Entering Verdict,

Jury Fees,

Entering Costa, #  

Attending Jury,

Said Constable or Sergeant-at-Arms, returned said Venire with the following jurors summoned, viz:

— who was severally according to law

Attorney’? Fee,
On the part of the plaintiff

On the part of the Defendant - .  •

Sergeant at-Arms was sworn to attend said jury, who retired and after deliberation, return and say that
they find.

and so say they ail
Whereupon it is on this

# day of 
A- D.. 191 , by this Court considered and adjudged that said

plaintiff recover.against said

baauoa.

and Return, .

.  defendant the sum of • 
and ' Dollars, 

damages and •
Dollars and cents

“ Sts of suit. Execution was issued lo

Con ,,, Sergeant-at-Arms *

*■ D~ 191 ' * * °  re,urn« l  » id  Execution as follows, viz:
o . • 1 return the within writ this

A. Du 191 >  ■* •
I return the within writ this
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V' &

The S* ate of New Jersey To 

Vincent Amoroso Jr» ani Herman Li»

Diamohd•
You Vincent Amoroso Jr» Builder and 

Herman 1.1» Diamond, Owner, 
are summoned to answer the annexed 

complaint of De Riso Bros. Inc. a corporation in an action 

at lav», in the D istrict Court of the Hirst Judicial D istrict 

of the County of Hudson in which said De Riso Bros» Inc» 

claims a building lien  on a certain building and lands of 

said Herman M. Diamond described in the complaint. And take 

notice that unless you f i le  your answer to  said complaint 

with the Clerk of said Court at the Court Rooms in the Dos- 
pateh Building, New York Avenue and Lewis Street, Town o f

Uni to, Hudson Count;*, Nev; Jersey, within twenty days after 

service upon you o f■this writ and the annexed complaint the 

p la in t iff  may proceed in the suit and judgment may he en-

tered against you»
Witness Brands II. Me Caulev, Esq. Judge o f said 

Court at the Town of Union, this 23rd, day o f August, 1920.

Attorney Clerk
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O

Be Riso Bros, Inc» a 
corporation o i Hen 
Jersey,

C laim ant1

Vincent Amoroso, Jr.
Builder and

Herman H. Diamond
Owner.

DISTRICT COURT CP THE FIRST JUDICIAL DISTRICT CP THE COUNTY CP HUDSON.

On Mechanics Lien. 

Claim.

It is hereby stipulated and agreed that the a-
bove na.’Tied Herman M,, Diamond, osne:r, hereby appe:nrs herein
and that the time toi is sue s uamc ne ana tegi;n sui t on the
lien cla Í.Tl ÍÍ led by said De Riso Bros. Inc. agai:ust said
Vinci8nt Alloroso Jr. as builder and 8 id He rutan 21,. Di amo nd
as oiina r , be and sn.nie is hereby eo:t¡endec tc Hove:aber 1,
1920 and it : ;s further agreed that sai i cla;taant, De Rii e

\*.rcs. V5Í..1 * r*c t ntake any steps cr proce«•d lag £i tc e.nforc
eaid Her. claim before iíovember 1, 19£C, 

September ’ 19£0.

CHor:»y” oï_CÜ ÎHÏÏÏÏT 
D* Rlao bree. Inc.

—hAxtiSArs i$4 •
her* . R. DI amo ns .

De Riso Bros. Ino. a 
corporation of JTen 
Jersey,

Claimant

t ^noroso Jr. 
Builder and

DISTRICT COURT OF TH3 FIRST JUDICIAL, 
DISTRICT OF THB COURTY OF HUDSOIi.

Qn M echaalos L ien  Claim . 

Stipulation.

,1amona. Owner.

It in her by stipulated and agreed by and bet-
ween the above rnmea ela In at .nd the above . .anted owner that 
the time to Issue summons and begin suit on tbe lien ol&im 
iilea by the above named olaiaant against the above named 
builder nnr o*n«r be and same Ip hereby extended to Hovember 
It, .. , and that entry of the extension of tine to said 
Cay nay be ,ai -rai m tbe said lien olaim and the reoord. 
tfc. reo.i at <ny time nd It is further agreed that said claim;, t 
will . it take any step or proceeding to enforce said lien 
claim before .'¡ovonfcer lb, 19£0.

It la aleo agreed th t any order necessary to 
carry into o f:cot this stipulation may he obtained and en- 
tt roc at any t in  by either >mrty eith ut aotioe to the other.

Siili fetMlii Ü8©*

t 'a  ¿nay ef ciQSS^T 
i-e *i*o «roa. fine.
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De ed  Dated  
Jan. 12, 1917

^ J a me s  T h o ms o n , E t u x
TO

A n n a  B r u c k h o f f  A mo r o s o

This Indenture made the twelfth day of Jan-
uary, in the year of our Lord one thousand nine 
hundred and seventeen.

Between James Thomson and Elizabeth Thom-
son, his wife, of the Township of North Bergen 
in the County of Hudson and State of New 
Jersey, party of the first part.

And Anna Bruckhoff Amoroso of the Town-
ship of Weehawken, in the County of Hudson 
and State of New Jersey, party of the second 
part.

q q  W i t n e s s e t h , that the said party of the first 
part for and in consideration of one dollar 
($1.00) and other valuable consideration lawful 
money of the United States of America to them 
in hand well and truly paid by the said party of 
the second part at or before the sealing and de-
livery of these presents the receipt whereof is 
hereby acknowledged and the said party of the 
first part being therewith fully satisfied, con- 

40 tented and paid, have given, granted, bargained, 
sold, aliened, released, enfeoffed, conveyed and 
confirmed and by these presents do give, grant, 
bargain, sell, alien, release, enfeoff, convey and
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confirm nnto the said party of the second part 
and to her heirs and assigns forever.

A l l  that certain tract or parcel of land and 10 
premises hereinafter particularly described, situ-
ate, lying and being in the Township of North 
Bergen in the County of Hudson and State of 
New Jersey and which plot may be more par-
ticularly described as follows:

Beginning at a point in the northerly line of 
Thirty-first Street produced easterly two hun-
dred and twenty-nine and twenty-six one hun- 20 
dredths (229.26) feet easterly from the inter-
section of the northerly line of Thirty-first 
Street, produced easterly and the easterly line 
of Bulls Ferry Road as said streets are laid 
down on a certain map entitled “ Map A  of a 
portion of the property belonging to The Wood- 
cliff Land Improvement Co., Township of North 
Bergen, Hudson County, N. J., Sept. 1892 , duly 
filed in the Register’s Office of the said County 
of Hudson on the fifteenth day of September, 
eighteen hundred and ninety-two; thence (1) 
northerly and at right angles to the northerly 
line of Thirty-first Street produced easterly one 
hundred (100) feet to a point; thence (2) east-
erly and at right angles to the first course fifty 
(50) feet to a point; thence (3) southerly and 
parallel with the first course, one hundred (100) 4q 
feet to a point in the northerly line of Thirty- 
first Street, produced easterly; thence (4) west-
erly and along the northerly line of Thirty-first 
Street, produced easterly fifty (50) feet to the 
point or place of beginning.
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Subject to restrictions and covenants in a deed 
made by the Woodcliff Land Improvement Co., 
to the above grantors and now of record.

Subject to two mortgages aggregating the sum 
of $8000.

Together with all and singular the tenements, 
hereditaments and appurtenances thereunto be-
longing or in anywise appertaining and the re-
version and reversions, remainder and remain-
ders, rents, issues and profits thereof.

And also all the estate, right, title, interest, 
property, possession, claim and demand whatso-
ever, as well in law as in equity of the said party 
of the first part of in and to the above described 
premises and every part and parcel thereof with 
the appurtenances.

To have and to hold all and singular the above 
mentioned and described premises, together with 
the appurtenances. unto the said party of the 
second part, her heirs and assigns, to her own 
proper use, benefit and behoof forever.

And the said party of the first part for them-
selves, their heirs, executors and administrators 
do covenant, grant and agree to and with the 
said party of the second part, her heirs and as-
signs, that the said James Thomson and Eliza-
beth Thomson, his wife, at the time of the seal-
ing and delivery of these presents, are lawfully 
seized in their own right of a good, absolute and 
indefensible estate of inheritance in fee simple 
of and in all and singular the above granted, 
bargained and described premises, with the ap-
purtenances and have good, right, full power 
and lawful authority to grant, bargain, sell and 
convey the same in manner and form aforesaid.
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A n d  th a t th e sa id  p a r ty  o f  th e secon d  p a r t , 

h er  h eirs  a n d  a ss ig n s , sh a ll a n d  m a y  at a ll t im e s  
h e r e a fte r , p e a c e a b ly  a n d  q u ie tly  h a v e , h o ld , n se , 
occu p y , p o sse ss  an d  e n jo y  th e a b o v e  g r a n te d  49 
p r e m ise s  a n d  e v e r y  p a r t  a n d  p a rce l th e re o f w ith  
th e a p p u rten a n ces w ith o u t a n y  le t, su it, tro u b le , 
m o le sta tio n , e v ictio n  or d istu rb a n ce  o f  th e sa id  
p a r ty  o f  the first p a r t , th e ir  h e irs  or a ss ig n s , or  
o f  a n y  oth er p e rso n  or p e rso n s  la w fu lly  c la im -

in g  or to  c la im  th e  sa m e.
A n d  th at th e sa m e n ow  are fr e e , c le a r , d is -

c h a rg e d  a n d  u n en cu m b ered  o f a n d  fr o m  a ll f o r -
m e r  an d  oth er g r a n ts , t it le s , c h a rg e s , e sta te s , 20 
ju d g m e n ts , ta x e s , a sse ssm e n ts  a n d  in cu m b ra n ces  

o f  w h a t n a tu re  a n d  k in d  so e ve r  ex cep t as a fo r e -

sa id .
A n d  a lso  th a t th e sa id  p a r ty  o f  th e  first p a r t , 

th e ir  h e irs  an d  a ll an d  e v e r y  oth er p e rso n  or  
p e rso n s  w h o m so e v e r  la w fu lly  or  eq u ita b ly  d e -
r iv in g  an  e sta te , r ig h t, title  or  in te re st o f , in  
or to  th e h erein b e fo re  g r a n te d  p re m ise s , b y , ^  

fr o m , u n d er or  in  tru st fo r  th em , sh a ll a n d  w ill  
a t a n y  tim e  or tim e s h e r e a fte r  u p o n  the re a so n -
ab le  req u est an d  a t th e p ro p e r  co sts  an d  ch arg es  

in  th e la w  o f  th e sa id  p a r ty  o f  the secon d  p a r t , 
h er h eirs  an d  a ss ig n s , m a k e, do a n d  execu te  or  
cau se  or p ro cu re  to  be m a d e , don e or execu ted , 
a ll an d  e v e r y  such fu r th e r  a n d  oth er la w fu l a n d  
rea so n a b le  a cts , co n v ey an ces a n d  a ssu ra n ce s  in  
th e la w  fo r  th e b e tte r  a n d  m o re  e ffe c tu a lly  v e s t - 49 
in g  a n d  co n firm in g  the p r e m ise s  h ereb y  in ten d ed  

to  be g ra n te d  in  an d  to  the sa id  p a r ty  o f  the  
seco n d  p a r t , h er h eirs  a n d  a ss ig n s  fo r e v e r , as  
b y  the sa id  p a r ty  o f  th e secon d  p a r t , h er h eirs
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or assigns or her counsel learned in the law 
shall be reasonably advised or required.

And the said party of the first part, their 
-j q  heirs, the above described and hereby granted 

and released premises and every part and parcel 
thereof with the appurtenances unto the said 
party of the second part, her heirs and assigns 
against the said party of the first part and their 
heirs and against all and every person or per-
sons whomsoever lawfully claiming or to claim 
the same shall and will warrant and by these 
presents forever defend.

20 In Witness Whereof, the said party of the first 
part have hereunto set their hands and seals the 
day and year first above written.

J a me s  T h o ms o n  (L. S.)
E l i z a b e t h  T h o ms o n  (L. S.)

Signed, sealed and delivered 
in the presence of 

30 W a r n e  Sm y t h .

State of New Jersey, {
County of Hudson, j 00- *

Be it remembered, that on this twelfth day of 
January, in the year of our Lord one thousand 
nine hundred and seventeen, before me, the sub- 

4=0 scriber, a Master in Chancery of the State of 
New Jersey, personally appeared J a me s  T h o m -
son  and E l i z a b e t h  T h o ms o n , his wife, who, I 
am satisfied are the grantors mentioned in the 
within instrument to whom I first made known 
the contents thereof and thereupon they acknowl-
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edged that they signed, sealed and delivered the 
same as their voluntary act and deed for the 
uses and purposes therein expressed.

W a r n e  Smy t h , 
Master in Chancery of N. J.

Received in the Office and Recorded Jan. 24, 
1917 @  3 :41 P.M. No. 583.

State of New Jersey, l .
County of Hudson, j 20

I, Ch ar l e s  F. X. O ’Brien , Register of the 
County of Hudson, do hereby Certify that the 
foregoing is a true and corect copy of a certain 
Deed as the same is on Record in my Office in 
Book 1245 of deeds on page 381, &c.

In  T e s t imo n y  W h e r e o f , I have hereunto set 
my hand and seal this 24th day of March, A. D. 3Q 
1927.

Ch ar l e s  F. X. O ’Brie n ,
Register.

By Ch ar l e s  M. A us ti n , 
Deputy Register.

40
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A p p e lla n t’ s E x h ib it D -7 , 3 -2 5 -2 7 .
(A l so  E x h i b i t  D-5, 11-12-24.)

Deed Dated 
March 16th, 1920

10 A
A n n a  B r u c k h o f f  A mor os o  and hush.

TO
H e r ma n  M. D ia mo n d

T h i s  I n d e n t u r e , made the 16th day o f March, 
nineteen hundred and twenty,

B e t w e e n  A n n a  B r u c k h o f f  A mor os o  and V i n - 
2Q c e n t  A moro so , J r ., her husband, of the Town-

ship of North Bergen, County, County of Hud-
son, State of New Jersey,

A n d  H e r ma n  M. D ia mo n d , residing at 241 West 
113th Street, New York City, County and State 
of the second part;

W i t n e s s e t h : That the said party of the first 
30 part, for and in consideration of the sum of 

other valuable considerations and one dollar, 
lawful money of the United States of America, 
to us in hand well and truly paid by the said 
party of the second part, at or before the sealing 
and delivery of these presents, the receipt where-
of is hereby acknowledged, and the said parties 
of the first part, therewith fully satisfied, con-
tented and paid, have given, granted, bargained, 

16 sold, aliened, remised, released, enfeoffed, con-
veyed and confirmed, and by these presents do 
give, grant, bargain, sell, convey and confirm to 
the said part—of the second part, and to the 
party of the second part, his heirs and assigns, 
forever,
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A ll . that certain piece or parcel of land and 
premises hereinafter particularly described, sit-
uate, lying and being in the Township of North 
Bergen, in the County of Hudson and State of -̂ q 
New Jersey.

B e g in n in g  at a point in the northerly line of 
Thirty-first Street, produced easterly two hun-
dred and twenty-nine and twenty-six one-hun-
dredths (229.26) feet easterly from the intersec-
tion of the northerly line of Thirty-first Street 
produced easterly, and the easterly line of Bulls 
Ferry Road, as said streets are laid down on a 20 
certain map entitled “ Map ‘A ’ of a portion of 
the property belonging to the Woodcliif Land 
Improvement Co., Township of North Bergen, 
Hudson County, N. J., Sept. 1892”  duly filed in 
the Register’s Office of the said County of Hud-
son, on the fifteenth day of September, Eighteen 
hundred and ninety-two; thence (1) northerly 
and at right angles to the northerly line of 
Thirty-first Street, produced easterly one hun- 
dred (100) feet to a point; thence (2) easterly 
and at right angles to the first course, fifty (50) 
feet to a point; thence (3) southerly and parallel 
with the first course, one hundred (100) feet to 
a point in the northerly line of Thirty-first Street, 
produced easterly; thence (4) westerly and along 
the northerly line of Thirty-first Street, pro-
duced easterly, fifty (50) feet to the point or 4() 
place of beginning.

S u b j e c t  t o  restrictions and covenants in a 
deed made by the Woodcliif Land Improvement 
Co., to the above grantors and now of record.
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Su b j e c t  further to two mortgages aggregating 
the sum of $7400.

To g e t h e r  with all and singular the tenements, 
hereditaments and appurtenances to the same 
belonging, or in anywise appertaining.

A l so , all the estate, right, title, interest, prop-
erty claim and demand whatsoever of the said 
parties of the first part, of, in or to the above 
described premises, and to every part and parcel 
thereof, with the appurtenances.

20 To h a v e  a n d  t o  h o l d , all and singular the 
above described piece or parcel of land and 
premises, with the appurtenances, unto the said 
part— of the second part, his heirs and assigns, 
to their proper use, benefit and behoof forever.

A n d  the said parties of the first part, and ad-
ministrators, do covenant and grant to and with 

30 the said party of the second part, his heirs and 
assigns, that the said first parties are the true, 
lawful and right owner of all and singular the 
above described land and premises, and of every 
part and parcel thereof, with the appurtenances 
thereunto belonging; and that the said land and 
premises or any part thereof, at the time of the 
sealing and delivery of these presents, are not 
encumbered by any mortgage, judgment, or limi- 

40 tation or by any encumbrance whatsoever, by 
which the title of the said party of the second 
part, hereby made or intended to be made for the 
above described land and premises, can or may 
be changed, charged, altered or defeated in any 
way whatsoever.
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A n d  al s o , that the said parties of the first 
part now have good right, full power and lawful 
authority to grant, bargain, sell and convey the 
said land and premises, in manner aforesaid, i q  
excepting the aforesaid mortgage liens.

A n d  a ls o , that the said parties of the first part
w il l  WARRANT, SECURE AND FOREVER DEFEND THE
sai d  l a n d  a n d  pr e mis e s , unto the said party of 
the second part, his heirs and assigns, forever, 
against the lawful claims and demands of all 
and every person and persons freely and clearly 
freed and discharged of and from all manner of 20 
encumbrance whatsoever.

I n  W i t n e s s  W h e r e o f , the said parties of the 
first part have hereunto set their hands and 
seals the day and year first above written.

A n n a  B r u c k h o f f  A mor os o  (L. S.) 
V in c e n t  A mo roso , Jr . (L. S.)

30
Sea le d  a n d  D e li v e re d  

i n  t h e  P r e se n c e  o f  
J o h n  T. M c Go v e r n .

U. S. R, S. $12.00

State of New York, ) .
County of New York, J° "  40

Be  i t  r e m e m b e r e d , That on this 16th day of 
March, nineteen hundred and twenty, before me, 
a Commissioner of Deeds for New Jersey, per-
sonally appeared A n n a  B r u c k h o f f  A mor os o  &
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V i n c e n t  A moroso , J r .,  her husband, who, I am 
satisfied, are the grantors in the within Deed of 
Conveyance named, and I having first made 
known to them the contents thereof, they did ac-
knowledge that they signed, sealed and delivered 
the same as their voluntary act and deed, for the 
uses and purposes therein expressed.

J o h n  T. M c Gove rn  (N. P. Seal) 
New York County No. 87 
No. 20829 Series B

 ̂ State of New York, )
County of New York,

I, W i l l ia m  F. Sc h n e id e r , Clerk of the County 
of New York and also Clerk of the Supreme 
Court for the said County, the same being a 
Court of Record, do  h e r e b y  c e r t i f y  that J o h n  
T. M c Go v e r n , whose name is subscribed to the 

30 deposition or certificate of the proof or acknowl-
edgment of the annexed instrument and thereon 
written, was, at the time of taking such deposi-
tion or proof and acknowledgment a Notary 
Public in and for such County duly commissioned 
and sworn, and authorized by the laws of said 
State to take depositions and to administer oaths 
to be used in any Court of said State and for 
general purposes; and also to take acknowledg- 

4^ ments and proofs of deeds, of conveyances for 
land, tenements or hereditaments in said State 
of New York.

A n d  f u r t h e r , that I am well acquainted with 
the handwriting of such Notary Public and verily
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believe that the signature to said deposition, or 
certificate of proof or acknowledgment is gen-
uine. , 10

I n  T e s t imo n y  W h e r e o f , I have hereunto set 
my hand and affixed the seal of said Court and 
County, the 19th day of Mar. 1920.

W m . F. S c h n e id e r ,
(C. and C. Seal) Clerk.

Received in the Office and recorded Mar. 24th,
1920, at 2 :36 P. M. No. 4840. 20

J. M.

State of New Jersey, |ea .
County of Hudson, ’

I, Ch a r l e s  F. X. O ’B r ie n , Register of the 
County of Hudson, d o  h e r e b y  c e r t i f y  that the 
foregoing is a true and correct copy of a certain gQ 
deed as the same is on record in my office in 
Book 1342 of deeds, on page 507, &c.

I n  T e s t imo n y  W h e r e o f ', I have hereunto set 
my hand and seal this 24th ciay of March, A. D.,
1927.

(g eal) Ch a r l e s  F. X. O ’B r i e n ,
Register. 40 

By Ch a r l e s  M. A u s t in ,
Deputy Register.
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HUDSON CIRCUIT COURT.

10
D e  R is o  B ros ., I n c ., a corpo- 

ation, 
vs.

V in c e n t  A mb r o s e , J r ., Builder, 
and H e r ma n  M. D ia mo n d , 
Owner.

On Contract, On 
Mechanic's Lien, 
On Docketed 
Judgment.
Fi Fa De Bonis 
et Terris Special 
Fi Fa.
Ret’ble April 
12th, 1921.

Mileage
Levy and Ret. 3.50
Printing 51.99
Posting 3.50
Publishing 3.00
Crier 1.00
Deed 8.00
Adjnt’s 1.00

30 Corn’s 15.63
Statement etc. 1.00 
Miscellaneous

88.62
R. Stamp 1.00

89.62

B y  V i r t u e  of the annexed writ, 
I did, on the 5th day of May, 1921, 
sell at Public Vendue, at Hudson 
County Court House, Jersey City, 
N. J., having first duly advertised 
the same, all the right, title and 
interest of the defendant, Vincent 
Ambrose, Jr., Builder and Herman 
M. Diamond, Owner, in and to the 
lands and tenements described in 
the inventory annexed to James M. 
De Riso, of Township of North 
Bergen, N. J., for the sum of Six 
hundred and twenty-five ($625.00) 
dollars, he being the highest bid-
der for the same.

40 I hereby certify that the above statement is 
true and correct.

T h o ma s  Ma d ig a n , 
Sheriff.

Dated, Jersey City, N. J., June 13th, 1921.
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Hudson County, ss.:

The State of New Jersey to the Sheriff of 
the County of Hudson, Greeting: We 

(s e a l ) command you that you cause to be made 
the sum of Five hundred and thirty 

dollars and thirty cents which de Riso Bros., 
Inc., a corporation, plaintiff, lately in the Dis-
trict Court of the First Judicial District of the 
County of Hudson, recovered against Vincent 
Amoroso, Jr., builder, generally, as well for 
its damages which it had sustained on occa-
sion of the non-performance of certain promises 
and undertakings by the said Vincent Amoroso, 
Jr., builder, then lately made to the said De 
Riso Bros., Inc., as for its costs and charges by 
it about it suit in that behalf expended, whereof 
the said Vincent Amoroso, Jr., builder, is con-
victed as appears to us of record and specially 
to be made of the buildings and lands of Herman 
M. Diamond, owner, in the complaint in said 
action described, which judgment was afterwards 
on January 6th, 1921, docketed in our Circuit 
Court in and for our said County of Hudson, 
pursuant to the statute in such case made and 
provided, as appears to us of record ; and also 
the sum of Two Dollars costs of docketing the 
said judgment and of issuing execution thereon; 
of the following described lands, tenements and 
real estate of the said Herman M. Diamond, 
owner, viz.:

The building is a two-story and attic hollow 
tile and stucco one family dwelling house and 
same is erected upon a lot of land situated in 
the Township of North Bergen, in the County

10

20

30

40
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of Hudson and State of New Jersey and which 
plot may be more particularly described as fol-
lows :

Beginning at a point in the Northerly line of 
Thirty-first street produced Easterly two hun-
dred and twenty-nine and twenty-six hundredths 
feet (229.26') Easterly from the intersection of 
the Northerly line of Thirty-first street, produced 
Easterly and the Easterly line of Bulls Ferry 
Road as said streets are laid down on a certain 
map entited “ Map A of a portion of the prop-
erty belonging to the Woodclitf Land and Im- 

20 provement Co., Township of North Bergen, Hud-
son County, N. J., Sept. 1892” , duly filed in the 
register’s office of the said County of Hudson on 
the fifteenth day of September, 1892; thence (1) 
Northerly and at right angles to the Northerly 
line of Thirty-first Street, produced Easterly 
One hundred (100) feet to a point; thence (2) 
Easterly and at right angles to the first course 
fifty (50) feet to a point; thence (3) southerly 

^  and parallel with the first course one hundred 
(100) feet to a point in the northerly line of 
Thirty-first Street, produced easterly; thence (4) 
Westerly and along the Northerly line of Thirty- 
first Street, produced easterly fifty (50) feet to 
the point or place of beginning.

And have you those moneys before our Circuit 
Court aforesaid, at Jersey City, the second 

40 Tuesday of April next, to render unto the said 
De Riso Bros., Inc., for its costs and damages 
aforesaid, and have you then and there this 
writ.

Witness Luther A. Campbell, Esq., Judge of 
our said Circuit Court at Jersey City aforesaid,
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the seventh day of January, in the year of our 
Lord one thousand nine hundred and twenty-one.

W m . F. Burke ,
Attorney.

Received in Hudson County Clerk’s office this 
Jany. 17, A. D. 1921, and recorded in Liber 24 
of Executions on Contract, page 7 0 y 2 .

J o h n  J. Mc Go ve r n ,
Clerk.

J o h n  J. Mc Go ve r n , 20
Clerk.

Damages
Costs
Costs of Docketing 
Interest thereon 
From Jany. 6-1921 
besides Sheriff’s execution 
fees

$500
30.30

2.00

89 .6 2 30

Delivered to me Jan. 17, 1921 
at 2.30 o ’clock P. M.

Th o ma s  Mad ig an , Sheriff.

Filed Clerk’s Office
June 13, 1921 Hudson Co. N. J.

40
Jo h n  J. Mc Go ve r n ,

Clerk.
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Jersey City, June 10, 1921: Received from the 
Sheriff of Hudson County Five hundred thirty- 
five and 38/100 Dollars proceeds of the sale 

^0 under execution in this cause less Sheriff’s fees.

W m . F. B u r k e , Atty. for Pltf.
Per W. Ma r n e l l .

(A ls o  E x h i b i t  D-2, 11-12-24.)

20 IN HUDSON COUNTY CLERK’ : OFFICE.

30

De  R iso  B r os ., I n c ., a corpo-
ration of New Jersey,

Claimant,
vs.

V in c e n t  A moro so , Jr ., Builder, 
and H e r ma n  M. D ia mo n d ,

Owner.

 ̂L i e n  C l a i m . .

B e  i t  k n o w n , that De Riso Bros., Inc., a cor-
poration of the State of New Jersey having its 
principal place of business in the Town of 
Union, in the County of Hudson and State of 
New Jersey, files this its claim for a lien upon 
the building and lands hereinafter described, 
under the provisions of “ An act to secure to 

^  mechanics and others payment for their labor 
and materials in erecting any building,”  (Revi-
sion of 1898), and the supplements thereto and 
amendments thereof, for a debt contracted and 
owing to it for labor performed and materials 
furnished for the alteration and erection and
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construction of a new addition of said building 
of which claim the following are the details.

1. T h e  D e s c r ipt io n  o f  t h e  B u il d in g  and o f 
the lot or curtilage upon which the lien is 
claimed, is as fo llow s:

The said building is a two story and attic 
hollow tile and stucco one family dwelling house, 
and the same is erected upon that lot of land or 
curtilage, situated in the Township of North 
Bergen, in the County of Hudson and State of 
New Jersey, described as follows:

Beginning at a point in the Northerly line of 20 
Thirty-first street produced Easterly two hun-
dred and twenty-nine and twenty-six hundredths 
(229.26) feet Easterly from the intersection of 
the Northerly line of Thirty-first Street produced 
Easterly and the Easterly line of Bulls ferry 
Road as said Streets are laid down on a certain 
map entitled “ Map A  of a portion of the prop-
erty belonging to The AVoodcliff Land Improve- 
ment Co., Township of North Bergen, Hudson 
County, N.J., Sept. 1892,”  duly filed in the 
Register’s Office of the said County of Hudson 
on the fifteenth day of September, 1892, thence
(1) Northerly and at rightangles to the North-
erly line of Thirty-first Street produced East-
erly one hundred (100) feet to a point, thence
(2) Easterly and at right angles to the first 
course fifty (50) feet to a point; thence (3) 
Southerly and parallel with the first course one 
hundred (100) feet to a point in the Northerly 
line of Thirty-first street produced Easterly; 
thence (4) Westerly and along the Northerly 
line of 31st Street produced Easterly fifty (50) 
feet to the point or place of beginning.
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II. T h e  Na me  o f  t h e  Ow n e r  o f the land and 
of the estate therein on which the lien is claimed 
as follow s:

10 H e r ma n  M. D ia mo n d , who has an estate in
fee simple therein.

III. T h e  Na me  o f  t h e  P erso n  W h o  Co n t r a c t -
ed  t h e  De b t , and for whom, and at whose re-
quest the labor was performed and the materials 
furnished for which such lien is claimed, who 
deemed the B u il d e r  is as follows:

V i n c e n t  A mo roso , Jr .
20 „IV. Th e  F o l l o w i n g  i s  a  B i l l  o f  P a r t i c u l a r s ,

exhibiting the amount and kind of labor per-
formed and of materials furnished and the prices 
at which and times when the same w'ere per-
formed and furnished, and giving credit for all 
the payments made thereupon and deductions 
that ought to be made therefrom, and exihiting 
the balance justly due to such claimant, is as fol- 
lows:

To work performed and materials furnished 
to erect and finish the alterations and new ad-
dition to residence at # 1 6 -31st Street, Wood- 
cliff, Township of North Bergen, Hudson County, 
N. J., pursuant to written agreement between 
claimant and said builder at the agreed price of

$4000.
40 Credit

Paid on account 3500.

Leaving a balance due of 500.
Five hundred dollars justly due to claimant.
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All the above labor was performed and materials 
furnished between the twenty-fourth day of Sep-
tember, 1919, and the twenty-fourth day of April,
1920. 10

D e  R iso  B ros ., I n c .,
By J a me s  M. D e  R is o ,

Sec’y and Treas.

State of New Jersey, { .
County of Hudson, j

J a me s  M. D e  R iso , of full age, being duly 2Q 
sworn on his oath says that he is the treasurer 
of De Riso Bros., Inc., the claimant mentioned 
in the foregoing claim, that the bill of particu-
lars and statements therein set forth shown in 
said claim are true; that the same is for labor 
performed and materials furnished in the E re c -
t io n  of new addition and alteration of the 
building in such claim described, at the times 
herein specified; and that the sum of Five hun- 30 
dred ($500.) dollars being the amount as therein 
claimed is justly due and owing to said claimant 
from the said Vincent Amoroso, Jr.

J a me s  De  R is o .

Subscribed and sworn to before me, 
this 21st day of August, A. D.

1920, at West Hoboken, N. J. 40

J o h n  H. Sh e r id a n ,
Master in Chancery 

of New Jersey.
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Summons was issued in the First Judicial 
Court of Hudson Co. on the within Lien claim 
this 23rd day of August, A. D. 1920, at the suit 
of de Riso Bros., Inc., claimant, against Vincent 
Amoroso, Jr., Builder and Herman M. Diamond, 
Owner.

J o h n  J. M c Go v e r n , 
Clerk.

Received in the Hudson Co., N. J., Clerk’s 
Office Aug. 23, A. D. 1920, and filed and recorded 
in Lien Docket No. 14, Page 170.

20
J o h n  J. M c G o v e r n , 

Clerk.

30

40
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(A l s o  E x h ib it  D-3, 11-12-24.)

State of New Jersey, l .
County of Hudson, J 10

DISTRICT COURT OF THE FIRST 
JUDICIAL DISTRICT,

O f  t h e  Co u n t y  of  H u d s o n .

Before:
F r a n c is  H. M c Ca u l e y ,

Judge.

De  Riso  Br o s ., I nc ., a corpo-
ration,

Plaintiff,
vs.

V in c e n t  A mo ros o , Jr ., Builder, 
and H e r ma n  M. D ia mo n d , 
Owner,

Defendants.

On Contract.
On Mechanic’s 
Lien, Statement 
for Docketing 
Judgment.
William F. Burke, 
Plaintiff’s Attor-
ney.

20

30

Judgment in the above entitled cause was en-
tered in the District Court of the First Judicial 
District of the County of Hudson on the 27th 
day of December, A. D., 1920, for the sum of 
Five hundred dollars debt and Thirty dollars 
and thirty cents costs of suit in favor of the 
plaintiff, De Riso Bros., Inc., a corporation, and 40 
generally against the defendant, Vincent Amo-
roso, Jr., Builder, and specially to be made of 
the building and the lands in the complaint 
described, viz.:

All that certain tract or parcel of land and 
premises hereinafter particularly described, sit-
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uate, lying and being in the Township of North 
Bergen, in the County of Hudson and State of 
New Jersey and which plot may be more par- 

-LQ ticularly described as follows:
Beginning at a point in the Northerly line of 

Thirty-first street produced Easterly two hun-
dred and twenty-nine and twenty-six hundredths 
feet (229.26') Easterly from the intersection of 
the Northerly line of Thirty-first Street produced 
Easterly and the Easterly line of Bulls Ferry 
Road as said Streets are laid down on a certain 
map entitled “ Map A of a portion of the prop- 

20 erty belonging to The Woodcliff Land Improve-
ment Co., Township of North Bergen, Hudson 
County, N. J., Sept. 1892 ’ ’, duly filed in the 
Register’s office of the said County of Hudson 
on the fifteenth day of September, 1892; thence
(1) Northerly and at right angles to the North-
erly line of Thirty-first Street produced Easter-
ly One hundred (100) feet to a point; thence (2) 
Easterly and at right angles to the first course 
fifty (50) feet to a point; thence (3) Southerly 
and parallel with the first course One hundred 
(100) feet to a point in the Northerly line of 
Thirty-first Street produced Easterly; thence (4) 
Westerly and along the Northerly line of Thirty- 
first Street produced Easterly fifty (50) feet to 
the point or place of beginning.

I do hereby certify that the foregoing state- 
40 ment is correct and that said judgment stands 

open and unpaid of record in this Court.
In Witness Whereof, I have hereunto affixed 

my hand as the Clerk of said Court and the seal 
of said Court, this fifth day of January, 1921.

H e n r y  B e n d e r ,
(Seal) Clerk.
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State of New Jersey, ^  .
County of Hudson, $

W i l l i a m  F. B u r k e , being duly sworn on his -̂ q  
oath according to law, says, that he is the at-
torney of the above named plaintiff; that there 
is due at the present time upon the within judg-
ment as entered in the District Court of the 
First Judicial District of the County of Hudson, 
and which is about to be docketed in the Circuit 
Court of the County of Hudson, the sumofFive  
hundred thirty and 30/100 dollars ($530.30), 
being a sum not less than ten dollars. 20

W m. F. B u r k e .

Subscribed and sworn to before me, 
this Sixth day of January, 1921.

Jo h n  H. Sh e r id a n ,
Master n Chancery 

of New Jersey.
Filed in the Clerk’s Office, Hudson County, Jan. 30 
6, 1921.

Debt $500.00
Costs 30.30

530.30

W m . F. B u r k e ,
Atty. Plaintiff, ^  

440 Bergenline Ave.,
West Hoboken, N.J.

Filed Jan. 6, 1921.
J o h n  J. M c Go v e r n ,

Clerk.
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St a t e  o p N e w  Je r s e y .

Hudson County, ss.:

I, Jo h n  J. M c Go ve r n , Clerk of the County of 
Hudson aforesaid, and also Clerk of the Circuit 
Court holden therein,

Do H er e b y  Ce r t if y , That the foregoing is a 
true and correct copy of Judgment on Mechanic’s 
Lien, Notice of sale by Sheriff, and Sheriff’s re-
turn in the case of De Riso Bros., Inc., a cor- 

2q  poration of New Jersey, Claimant, vs. Vincent 
Amoroso, Jr., Builder and Herman M. Diamond, 
owner, as the same is taken from and compared 
with the original as filed and recorded in my 
office.

In  T e s t imo n y  W h e r e o f , I have hereunto set 
my hand and affixed the seal of said Courts and 
County, at Jersey City, this fourteenth day of 

30 November, 1924.

(Seal)
Jo h n  J. Mc Go ve r n , 

Clerk.

40
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(A l s o  E x h ib it  D-l, 11-12-24.)

JUDICIAL COURT OF THE FIRST 10 
JUDICIAL DISTRICT 

Of  t h e  Co u n t y  o f  H u d s o n .

De  Riso  B r o s ., I n c ., a corpo- 
poration of New Jersey,

Claimant,
vs.

V in c e n t  A mo ro so , J r ., Builder, 
and H e r ma n  M. D ia mo n d ,

Certificate of 
Y Commence-

ment of Suit.

Owner.

20

This is to certify that suit on the lien claim 
filed by the plaintiff on August 23, 1920, claiming 
a lien upon the lands of the above named de-
fendant owner for a debt due from the above gQ 
named defendant Builder entitled as above set 
forth has been commenced in the District Court 
of the First Judicial District of the County of 
Hudson.

That said suit was commenced on August 23,
1920, and the summons in said suit was issued 
out of said court on said August 23, 1920, and 
said summons requires the defendants to answer 
within twenty days after service thereof upon 40 
them and is returnable twenty days after such
service.
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In Witness Whereof I have set my hand and 
affixed the seal of said Court the 23rd day of 
August, 1920.

in  Osca r  B. Spe n c e r ,
Acting Clerk.

(Seal)

Filed Clerk’s Office 
August 23, 1920.
Hudson County, N. J.

J o h n  J. M c Go v e r n ,
Clerk.

20 _
St a t e  o f  Ne w  Je r s e y .

Hudson County, ss.:
I, J o h n  J. M c Go v e r n , Clerk of the County of 

Hudson aforesaid and also Clerk of the Circuit 
Court holden therein,

Do H e r eb y  Ce r t i f y , That the foregoing is a 
„ true and correct copy of Judgment on Mechanic’s 

dU Lien, Notice of Sale by Sheriff, Sheriff’s return 
and Certificate of Commencement of suit in the 
case of De Riso Bros., a corporation of New 
Jersey, Claimant, vs. Vincent Amoroso, Jr., 
Builder and Herman M. Diamond, Owner, as the 
same is taken from and compared with the orig-
inal as filed and recorded in my office.

In  T e s t imo n y  W h e r e o f , I have hereunto set 
4 0  my hand and affixed the seal of said Courts and 

County, at Jersey City, this twenty-second day 
of March, 1927.

J o h n  J. M c Go v e r n ,
(Seal) Clerk.
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New Jersey, ss.:

T h e  St a t e  o f  Ne w  J e r se y  10

To J o h n  J. M c Go v e r n , County Clerk of Hudson 
County and Clerk of the Hudson County 
Circuit Court.

We being willing for certain reasons 
to be certified of a certain certificate of 

(s e a l ) the Clerk of the District Court of the
First Judicial District of the County ot ^  
Hudson, dated August 23rd, 1920, cer- 

tifying that on August 23rd, 1920, a suit had 
been instituted in said District Court by DeRiso 
Bros., Inc., claimant vs. Vincent Amoroso, Jr., 
builder and Herman Diamond, owner and that 
summons in said suit was issued out ot said 
Court on said date and also being willing, tor 
certain reasons, to be certified of an entry en- 
dorsed by you upon a lien claim filed on August 30 
23 1920; by DeRiso Bros., Inc., claimant, vs. 
Vincent Amoroso, Jr., builder and Herman M. 
Diamond, owner, of the lands and premises in 
said lien claim described to the effect that sum-
mons in a suit on said lien claim had been issued 
on August 23rd, 1920, and also being willing tor 
certain reasons, to be certified of certain state-
ment signed by the Clerk of the District Court ^  
for the First Judicial District of the County of 
Hudson, dated January 6th, 1921, wherein it is 
certified that on December 27th, 1920, a judgment 
was entered in said District Court for the sum 
of $500.00 debt and $30.30 costs of suit, in favor 
of the plaintiff, DeRiso Bros., Inc, a corporation
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and generally against the defendant, Vincent 
Amoroso, Jr., builder and specially to be made 
of the building and lands in the complaint de- 

-̂ q  scribed, and being also described in the lien claim 
aforesaid, and also being willing to be certified 
of a certain record of docketing of the aforesaid 
judgment in the Circuit Court of Hudson County 
and of all proceedings had thereon, including a 
writ of execution issued thereon on January 7th,
1921, and all proceedings had thereon or there-
after, including the sale held thereunder and the 
record of the return of the Sheriff endorsed on

2 0  said writ of execution, we command you that you 
send under your seal to our New Jersey Supreme 
Court at Trenton, on the 20th day of September,
1922, the certificate, endorsement, statement, rec-
ord of docketing, writ of execution and return 
aforesaid, with all things attached to or con-
cerning the same, as fully and entirely as they 
remain before you, together with this writ, that 
we may further cause to be done thereupon what 
of right should be done.

W i t n e s s , W i l l i a m  S. G-u mme r e , Chief Justice 
of the New Jersey Supreme Court at Trenton, 
the first day of September, 1922.

E n o c h  L. J o h n s o n , 
Clerk.

W a r r e n , B r i t t  & St a n t o n ,
Attorneys.

A l l o c a t u r .

I allow the within writ. Let it be sealed.

F. J. S w a y z e ,
Justice of the Supreme Court.
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(O rder  t o  T a k e  D e po s it io n s .)

NEW JERSEY SUPREME COURT.
10

H e r ma n  M. D ia mo n d ,
Prosecutor,

vs.

J o h n  J. M c Gov e r n , Clerk of 
Hudson County and of Hud-
son County Circuit Court, et 
als

Defendants.

On
Certiorari.

Order 
to Take 
Depositions.

20

A writ of certiorari having been allowed in 
the above entitled cause and application being 
made by the prosecutor to take depositions to be 
used upon the return of said writ:

It is on this 1st day of September, 1922, on 
motion of W a r r e n , B r i t t  & St a n t o n , attorneys 
for the prosecutor, Orde re d , that depositions to 30 
be used on the return of the writ, be taken before 
Henry W. Runyon, a Supreme Court Commis-
sioner, by any party to these proceedings, upon 
two days’ notice as to time and place given by 
one to the others.

F. J. Sw a y z e ,
Judge.

40
State of New Jersey, { .
County of Hudson, j

R a y mo n d  Co l e ma n , o f full age, being duly 
sworn on his oath, deposes and says that:
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I am employed in the office of Warren, Britt & 
Stanton, Attorneys and counsellors at law of the 
State of New Jersey, and at their request did 
on August 25th, 1922, make an inspection of the 
records of the Clerk of Hudson County, who is 
also Clerk of the Circuit Court of Hudson 
County.

I ascertained that on August 23rd, 1920, there 
was filed by DeRiso Bros., Inc., a corporation of 
New Jersey, a lien claim against Vincent Amo-
roso, Jr., builder and Herman M. Diamond, as 
owner of all that certain tract or parcel of land 

2 0  and premises, hereinafter particularly described, 
situate, lying and being in the Township of 
North Bergen, in the County of Hudson and 
State of New Jersey, and which plot may be 
more particularly described as follows:

Beginning at a point in the northerly line of 
Thirty-first Street, produced easterly 229.26 feet 
easterly from the intersection of the northerly 
line of Thirty-first Street, produced easterly and 
the easterly line of Bull’s Ferry Road, as said 
streets are laid down on a certain map entitled 
“ Map A of a portion of the property belonging 
to the Woodcliff Land Improvement Co., Town-
ship of North Bergen, Hudson County, N. J., 
September, 1892,”  duly filed in the Register’s 
office of the said County of Hudson on Septem-
ber 15th, 1892, thence (1) northerly and at right 

40 angles to the northerly line of Thirty-first Street, 
produced easterly, 100 feet to a point; thence 
(2) easterly and at right angles to first course, 
fifty feet to a point; thence (3) southerly and 
parallel with first course, one hundred feet to a 
point in the northerly line of Thirty-first Street,
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produced easterly; thence (4) westerly and along 
the northerly line of Thirty-first Street, produced 
easterly, fifty feet to the point or place of be-
ginning. . 10

I also ascertained that the said lien claim 
stated that one, Vincent Amoroso, Jr., contracted 
the debt and that the only statement therein with 
reference to the work performed, is as follows:

“ 4. Following is a bill of particulars ex-
hibiting amount and kind of labor, etc., and 
price at which performed, etc. To work per-
formed and materials furnished to erect 20 
and finish the alterations and new addition 
to residence at 16 —31st Street, Woodcliff, 
Township of North Bergen, Hudson County, 
New Jersey, pursuant to written agreement 
between claimant and said builder, at the

s agreed price o f ................................. $4000.00
Credit—Paid on account .............  3500.00

30Leaving a balance due o f .............. 500.00
Five hundred dollars justly due to 
complainant. All the above labor so per-
formed and materials furnished between 
September 24, 1919, and April 24, 1920.

D e R is o  B ros ., I n c .,
By J a me s  M. De R is o , 

Secy, and Treas.

The said lien claim does not contain any other 
statement as to the work done under the con-
tract, as to the terms of the contract itself, or as 
to the date that the labor was performed and 
materials furnished under the alleged contract.
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There is also on file in the office of the afore-
said Clerk of Hudson County, a certificate of 
commencement of suit in the District Court of 

jq  the First Judicial District of the County of 
Hudson, wherein DeRiso Bros., Inc., is styled as 
claimant against Vincent Amoroso, Jr., builder 
and Herman Diamond, owner, which said cer-
tificate is signed by Oscar B. Spencer, acting 
Clerk of the aforesaid District Court, and cer-
tifies that suit on the lien claim filed by the 
plaintiff on August 23rd, 1920, which said lien 
claim is the one aforesaid, had been commenced 

20 in the District Court aforesaid on August 23rd, 
1920, and that summons in said suit was issued 
out of said Court on said August 23rd, 1920, 
which said certificate of the Clerk of the Dis-
trict Court, is marked received by the aforesaid 
County Clerk on August 23rd, 1920, and the lien 
claim is endorsed by the aforesaid County Clerk 
with the statement that “ summons issued on 
within lien claim this twenty-third day of Au- 

^  gust, 1920, at suit of DeRiso Bros., Inc., vs. Vin-
cent Amoroso, builder and Herman Diamond, 
owner ’ ’.

I also found that in the said Clerk’s office, was 
filed a statement for docketing judgment, which 
said certificate was issued by Henry Bender, 
Clerk of the aforesaid District Court, in a suit 
by DeRiso Bros., Inc., a corporation, plaintiff, 

40 vs. Vincent Amoroso, Jr., builder and Herman 
M. Diamond, owner, defendants, in which he cer-
tifies “ judgment in above entitled cause was en-
tered in District Court of First Judicial District 
of Hudson County, on December 27th, 1920, for 
sum of $500.00 debt and $30.30 costs of suit in
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favor of the plaintiff, DeRiso Bros., Inc., a cor-
poration and generally against the defendant, 
Vincent Amoroso, Jr., builder and specially to 
be made of the building and the lands in the 10 
complaint described” , the said certificate then 
containing a description of the lands aforesaid.

I also ascertained that on said docketed judg-
ment, there was issued out of the Circuit Court 
of Hudson County, on January 7th, 1921, a writ 
of execution directed to the Sheriff of Hudson 
County, commanding him to “ cause to be made 
the sum of $530.30 which DeRiso Bros., Inc., a 
corporation, plaintiff, lately in the District Court 20 
of First Judicial District of Hudson County re-
covered against Vincent Amoroso, Jr., builder, 
generally as well for its damages which it had 
sustained on occasion of the non-performance of 
certain promises and undertakings by the said 
Vincent Amoroso, Jr., builder, then lately made 
to the said DeRiso Bros., Inc., as for its costs 
and charges by it about its suit in that behalf ^  
expended whereof the said Vincent Amoroso,
Jr., builder is convicted as appears to us of 
record and specially to be made of building and 
lands of Herman M. Diamond, owner, in the com-
plaint in said action described, which judgment 
was afterwards, on January 6th, 1921, docketed 
in our Circuit Court in and for our said County 
of Hudson, pursuant, to the statute in such case 
made and provided, as appears to us of record 40 
and also the sum of $2.00, costs of docketing the 
said judgment and the issuing of execution there-
on of the following described lands and real 
estate of the said Herman M. Diamond, owner ” , 
the said execution then containing the descrip-
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tion of the lands of the said Herman M. Dia-
mond, as above set forth.

I also ascertained that Thomas M a d i g a n, 
-ĵ q  Sheriff of Hudson County, on June 13th, 1921, 

returned the aforesaid execution, his return 
being as follows: “ By virtue of annexed writ, 
I did on the 5th day of May, 1921, sell at public 
vendue, at Hudson County Court House, Jersey 
City, N. J., having first duly advertised the 
same, all the right, title and interest of the de-
fendant, Vincent Amoroso, Jr., builder and Her-
man Diamond, owner, in and to the lands and 

20 tenements described in the inventory annexed to 
James DeRiso of township of North Bergen, 
N. J., for the sum of $625.00, he being the highest 
bidder for same” , said return showing Sheriff’s 
costs and execution fees of $89.62.

An investigation in the Sheriff’s office dis-
closed that the sale of the property was bid in 
in the name of James M. DeRiso, the bid being 
signed by William F. Burke, Solicitor, the said 
William F. Burke, being also attorney of DeRiso 
Bros., Inc., a corporation, in the aforesaid suit 
in the District Court and as appears from the 
lien claim, the said James M. DeRiso being the 
secretary and treasurer of the aforesaid cor-
poration.

On August 28th, 1922, in company with John 
Warren, of the firm of Warren, Britt & Stanton, 

4Q I did call at the office of the Clerk of the District 
Court of the First Judicial District of the County 
of Hudson and in his presence, did inspect the 
records of said Court pertaining to the suit of 
DeRiso Bros., Inc., a corporation, plaintiff, vs. 
Vincent Amoroso, Jr., builder and Herman M. 
Diamond owner, of the property aforesaid; that
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all records were produced for our inspection by 
Oscar B. Spencer, Sergeant at arms and acting 
Clerk of the aforesaid Court. An inspection of 
the summons and complaint disclosed the fact .̂0 
that there does not appear any certificate of the 
Clerk as to the date they were filed; that the 
summons is not signed by the Clerk as required 
by Section 55 of the District Court act; that 
there is no return endorsed on the summons by 
the Sergeant at arms of the Court or Constable 
of the County of Hudson, showing that the said 
summons and complaint were served upon either 
Vincent Amoroso, Jr., or Herman M. Diamond; 20 
that there is no paper in the jacket for the afore-
said case* which shows that service of any kind 
of the summons and complaint was made upon 
the defendants.

The complaint does not contain a statement as 
to how the owner and builder were served, as 
required by Section 24 of an act to secure to 
mechanics and other payments for labor and ma- ^  
terials in erecting any building (Revision of 
1898), approved June 14th, 1898; that the com-
plaint in the aforesaid suit alleges that prior to 
March 16th, 1920, Anna B. Amoroso was the 
owner of the above described premises and that 
prior to September 20th, 1919, the defendant, 
Vincent Amoroso, Jr., contracted with her to 
erect and furnish certain alterations and new 
addition to the buildings upon the lands afore- 40 
said; that the contract was not filed in accord-
ance with the provisions of the Mechanic’s lien 
law and that on September 20th, 1919, DeRiso 
Bros., Inc., the plaintiff in said suit and said 
Vincent Amoroso, Jr., entered into an agree-
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10

20

30

40

ment in writing, whereby plaintiff agreed to 
erect and furnish the alterations and new addi-
tion to said building agreeable to the drawings 
made by William Neuman, architect, for the sum 
of $4000.00, which said Vincent Amoroso, Jr., 
agreed to pay to plaintiff therefor and that on 
April 24th, 1920, plaintiff completed said altera-
tions and new addition to said building and 
thereupon became due to it from Vincent Amo-
roso, Jr., the said sum; that the said Vincent 
Amoroso, Jr., paid to the plaintiff on account of 
said sum, the sum of $3500.00, leaving due to the 
plaintiff the sum of $500.00, no part thereof hav-
ing been paid; that on March 16th, 1920, the said 
Anna B. Amoroso and Vincent Amoroso, Jr., 
her husband, conveyed said premises to the de-
fendant, Herman M. Diamond, who at the time 
of the institution of the action, was seized in 
fee simple of said premises; that prior to the 
filing of the complaint and on August 23rd, 1920, 
plaintiff filed its mechanics lien in the office of 
the Clerk of Hudson County.

As above stated, the said summons not being 
signed by the Clerk of the aforesaid District 
Court, it has never been issued and that in con-
tradiction of the certificate of the Clerk afore-
said filed with the County Clerk to the effect that 
summons was issued on August 23rd, 1920, are 
two stipulations on file in the office of the afore-
said Clerk of the District Court, the first dated 
September 21st, 1920, and reading as follows:
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*1 D is t r ic t  Cour t  o f  t h e  F ir s t  J u d ic ia l  
D is t r ic t  of  H udson  Co u n t y .

>
De R iso  Br o s ., Inc ., a cor-

poration of N. J.,
Claimant,

On Mechanics
V in c e n t  A moro so , Jr ., f  Lien Claim. 

Builder,
and

H e r ma n  D ia mo n d ,
Owner.

10

20

It is hereby stipulated and agreed that the 
above named Herman M. Diamond, owner, 
hereby appears herein and that the time to 
issue summons and begin suit on the lien 
claim filed by said DeRiso Bros., Inc., against 
said Vincent Amoroso, Jr., as builder and 
said Herman M. Diamond, as owner, be and 
the same is hereby extended to November 1, 
1920, and it is further agreed that said 
claimant, DeRiso Bros., Inc., will not take 
any steps or proceedings to enforce said lien 
claim before November 1, 1920” ,

the said certificate is signed as follows:

“ W m . F. B u r k e , 
Attorney for Claimant, 

DeRiso Bros., Inc. 
Herman M. Diamond.”
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The other stipulation is dated November 1, 
1920, and is as follows:

10 “ D i s t r ic t  Co u r t  o f  t h e  F i r s t  J u d ic ia l  
D i s t r ic t  o f  H udson  Co u n t y .

20

D e R is o  B ros ., I n c ., a cor-
poration of N. J.,

Claimant,
vs.

V in c e n t  A mo roso , J r ., 
Builder,

and
H e r ma n  D ia mo n d ,

Owner.

On Mechanics 
•̂Lien Claim. 
Stipulation.

It is hereby stipulated and agreed by and 
between the above named claimant and the 
above named owner that the time to issue 

„ summons and begin suit on the lien claim 
filed by the above named claimant against 
the above named builder and owner, be and 
same is hereby extended to November 15, 
1920, and that entry of the extension of time 
to said day may be entered on said lien 
claim and the record thereof at any time 
and it is further agreed that said claimant 
will not take any step or proceeding to en- 

40 force said lien claim before November 15, 
1920.

It is also agreed that any order necessary 
to carry into effect this stipulation may be 
obtained and entered at any time by either 
party without notice to the other,”
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which said stipulation purports to be signed by 
“ William F. Burke, attorney for Claimant, De- 
Riso Bros., Inc., and Herman Diamond, owner” .
No order was entered thereon in the said Dis- 
trict Court and no extension of time has been 
entered upon the lien claim as required by 
Section 18 of the Mechanics Lien Law. Upon 
the date of the aforesaid stipulation, viz.: Sep-
tember 21, 1920, and November 1, 1920, the lien 
claim had been discharged because of the fact 
that the summons had not been issued within 
four months after the last work done or ma-
terials furnished, the time to issue summons ex- 20 
piring on August 24th, 1920. «

Anna Bruckhoff Amoroso, the owner of the 
property aforesaid, at the time of the alleged 
contract of Vincent Amoroso, Jr., was the wife 
of the said Vincent Amoroso, Jr., and could not 
legally contract at law with her said husband j 
that she has not executed and filed with the 
Register of Hudson County a consent to t,he 30 
erection, repair or addition to any building by 
any person other than herself, as provided for 
by Section 7 of the aforesaid Mechanics Lien 
Law.

That I inspected the Clerk’s record of judg-
ments docketed in the Hudson County Circuit 
Court from the District Court of the First Ju-
dicial District of Hudson County in mechanics 
lien claim suits and on docket 1, page 100, found 40 
what purported to be a docket of the judgment 
from the District Court of the First Judicial 
District of the County of Hudson in a suit in-
stituted by DeRiso Bros., Inc., plaintiff, vs. Vin-
cent Amoroso, Jr., as builder and Herman M.
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Diamond, as owner, defendants, on the lien above 
mentioned; that the record of the aforesaid Clerk 
of the Hudson County Circuit Court is merely 
a copy of the statement of the District Court 
aforesaid and does not contain any statement of 
the substance of the return of the Constable or 
Sergeant at arms.

I inspected the book of judgment kept by the 
Clerk of the District Court aforesaid and found 
the page for the above stated case; that the said 
page contained nothing but the title; that it con-
tained no entry of the issuance of summons, of a 

20 return of service, of a trial or of the entry of 
judgment. Outside of the title of the case, the 
entire page was blank.

R a y mo n d  Co l e ma n .

Sworn and subscribed to before me,
this 31st day of August, 1922.

30 W i l l i a m  R. Ca n n o n ,
Master in Chancery of New Jersey.

State of New Jersey, {
County of Hudson, \

J o h n  W a r r e n , of full age, being duly sworn 
on his oath, deposes and says that:

40
I am a member of the firm of Warren, Britt & 

Stanton, attorneys and counselors at law of the 
State of New Jersey; that on August 24th, 1922, 
I received a request from the law firm of Grif-
fiths, Sarfaty and Content, of the City of New 
York, who informed me that they represented
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the owner of the property set forth in the affi-
davit of Raymond Coleman, to be filed herewith, 
and that they had lately heard that John J. 
McMahon claimed to be the owner of the prop- 10 
erty and asked me to ascertain whether or not 
there had been any changes in the title since 
March 24th, 1920, upon which last mentioned 
date, a deed from Anna Bruckhoff Amoroso and 
Vincent Amoroso, Jr., her husband, to Herman M. 
Diamond, had been recorded in the office of the 
Register of Hudson County, New Jersey, which 
said deed was dated March 16th, 1920. I re-
quested my partner Thomas J. Stanton to in- 20 
vestigate the title.

J o h n  W a r r e n .

Sworn and subscribed to before me, 
this 31st day of August, 1922.

W i l l i a m  R. Ga n n o n ,
Master in Chancery of New Jersey.

State of New Jersey, .
County of Hudson, j

T h o ma s  J. St a n t o n , of full age, being duly 
sworn upon his oath, deposes and says that.

I am a member of the firm of Warren, Britt & 
Stanton, attorneys and counsellors at law of the 40 
State of New Jersey. At the request of my part-
ner, Mr. Warren, on August 24th, 1922, I  in-
vestigated the title to the property described in 
the affidavit of Raymond Coleman hereunto an-
nexed and to be filed herewith, and found that
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on March 16th, 1920, Anna Bruckhoff Amoroso 
and Vincent Amoroso, Jr., her husband, con-
veyed to Herman M. Diamond the property men- 

IQ tioned in the said affidavit of Raymond Coleman, 
by deed of that date, which was recorded in the 
office of the Register of Hudson County on 
March 24th, 1920, in book 1342 of deeds for said 
County, on page 507, etc.; that the said deed had 
affixed thereto revenue stamps in the amount of 
$12.00; that there also appeared of record a 
deed from the same grantors to John J. Mc-
Mahon of the Township of Weehawken, purport- 

20 ing to convey the same premises, which said deed 
was dated September 24th, 1920, and recorded 
October 4th, 1920, in book 1370 of deeds for 
Hudson County, on page 452, the record discloses 
that the said deed had no revenue stamps affixed 
thereto; there also appears of record a deed 
for the same property from Thomas Madigan, 
Sheriff, to James M. DeRiso, which said deed is 
dated May 16th, 1921, and was recorded on July 
15th, 1921, in the office of the Register of County 
of Hudson, in Liber 1408 of deeds for said 
County, on page 366, etc., which contains the 
stated consideration of $625.00 and recites that 
the sale was held under a writ of fi fa issued 
out of the Hudson County Circuit Court, dated 
January 7th, 1921, to make $530.30 which De-
Riso Bros., Inc., recovered in the First Judicial 

4Q District Court against Vincent Amoroso, Jr., 
builder, generally and for damages for non per-
formance of contract and specially to be made 
of buildings and lands of Herman M. Diamond, 
owner, which judgment was docketed in the Cir-
cuit Court of Hudson County on January 6th,
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1921; there also appears of record a deed for 
the same property from James M. DeRiso and 
Philomena DeRiso to John J. McMahon, which 
said deed is dated June 21st, 1921, and was re- 1Q 
corded on June 2nd, 1922, in the office of the 
Register of County of Hudson in Liber 1447 of 
deeds for said County on page 92, that the said 
deed had affixed thereto revenue stamps in the 
amount of $1.00. I am informed that John J. 
McMahon is married and his wife’s name is 
Margaret McMahon.

T h o ma s  J. St a n t o n . 20

Sworn and subscribed to before me, 
this 31st day of August, 1922.

Ch a r l e s  F. D o l a n ,
Notary Public,

N. J.

State of New Jersey, ) .
County of Hudson, \

H e r ma n  M. D ia mo n d , o f full age, being duly 
sworn on his oath, deposes and says :

1 reside at ^:241 West 113th Street, Borough 
of Manhattan, City of New York, where I have 
resided since March 16, 1920. That I am the 40 
Herman M. Diamond to whom Anna Bruckhotf 
Amoroso and Vincent Amoroso, Jr., her hus-
band, conveyed by deed recorded in Book 1342 
of Deeds for Hudson County on Page 507, the 
property mentioned and set forth in the affidavit 
of R a y mo n d  Co l e ma n  hereto annexed and made
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a part hereof. That the property aforesaid con-
sists of a one family house in the township of 
North Bergen and is worth approximately the 
sum of $35,000.00, upon which there are mort-
gages aggregating $7400.00.

That I have been informed on the day and 
date of the making of this affidavit that the said 
property has been sold by the Sheriff of Hudson 
County, under an execution issued on a pur-
ported docketed judgment from the District 
Court of the First Judicial District of the County 
of Hudson in a suit wherein De Riso Bros., Inc., 

20 a corporation, was plaintiff, and Vincent Amo-
roso, Jr., as builder, and myself, as owner of the 
aforesaid premises, were defendants, and that 
the purported docketed judgment is specially 
against the lands and premises aforesaid.

I was never served with a summons in the 
said suit in the said District Court, and until 
to-day I did not know that the said judgment 

n had been entered against the aforesaid property 
or that said property had been sold by the 
Sheriff. I was not represented by an attorney in 
the said suit and I am informed that the said 
judgment was taken by default as against me. 
I  therefore pray that a writ of certiorari may 
be issued to review the said certificate, endorse-
ment, lien claim, statement, record of docketing, 
writ of execution, and all proceedings had there-

to  on or thereunder.
H e r ma n  M. D ia mo n d .

Sworn and subscribed to before me, 
this 31st day of August, 1922.

L e o  B l u mb e r g ,
Attorney at Law of N. J.
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(No t ic e  o f  Mo t io n .)

NEW JERSEY SUPREME COURT.

He r ma n  M. Dia mo n d ,
Prosecutor,

vs.
Jo h n  J. Mc Go ve r n , Clerk of 

Hudson County and of the 
Hudson County Circuit Court, 
He n r y  Be n d e r , Clerk, and y 
O s c a r  B. Spe n c e r , acting 
Clerk of the District Court 
of the First Judicial District 
of Hudson County, Jo h n  J. 
Mc Mahon , et als.,

Defendants.

On Certiorari.

Notice of 
Motion.

10

20

Pl e ase  Ta k e  No t ic e  that on the first Tuesday 
of January, 1924, at the State House in Trenton, 
N. J., at 10 o ’clock in the forenoon or as soon 
thereafter as counsel can be heard, we shall 
apply to the Supreme Court for an order dis-
missing the above certiorari for lack of prosecu-
tion.

Yours respectfully,
Ed war d s  & Smit h , 

Attorneys of Defendants, 
John J. McMahon and 

Margaret McMahon.

Dated: December 26, 1924.
To W a r r e n , Br it t  & St a n t o n , Attorneys of 

Prosecutor, or to whom it may concern.
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( A f f i d a v i t .)

NEW JERSEY SUPREME COURT.
10 ------------------------------------------------------------------^

H e r ma n  M. D ia mo n d ,
Prosecutor, 

vs.
J o h n  J. M c Go v e r n , Clerk of 

Hudson County and of the 
Hudson County Circuit Court,
H e n r y  B e n d e r , Clerk, and 
O s c a r  B. Spe n c e r , acting 

^  Clerk of the District Court 
of the First Judicial District 
of Hudson County, J o h n  J.
M c Ma h o n , et als.,

Defendants.

State of New Jersey, (
30 County of Hudson, j ss"

R a y mo n d  Da w s o n , being duly sworn according 
to law, on his oath deposes and says, that he is 
a member of the firm of Edwards & Smith, at-
torneys of the defendants, John J. McMahon and 
Margaret McMahon in the above entitled action.

Deponent further says that a writ of certio- 
rari allowed herein was issued on the first day 
of September, 1 9 2 2 ; that on the same day, an 
order was entered permitting the taking of depo-
sitions to be used on the return of said writ. 
On September 2, 1 9 2 2 , notice of taking of depo-
sitions was served upon the defendants, and, in 
accordance with the terms of the notice, deposi-

On
■y Certiorari. 

Affidavit.
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tion s w e re  tak en  on  th e  6 th  d a y  o f  S e p te m b e r , 
1922 , a n d  fu r th e r  d e p o sitio n s  w ere  ta k en  on  
S e p te m b e r  1 1 , 1 9 2 2 , since w h ich  tim e  n o  fu r th e r  
action  o r  ste p s  h as b een  tak en  in  the p ro se c u tio n  1 0  

o f sa id  w rit .
Ra y mo n d  Da w s o n .

Sworn and subscribed to before me, 
this 27th day of December, 1924.

E mil e  N eb lo ,
A Master in Chancery of New Jersey.

20

(A f f id a v it .)

NEW JERSEY SUPREME COURT.

H e r ma n  M. D ia mo n d ,
P ro se c u to r ,

vs.
J o h n  J. M c Go v e r n , etc., et al.} 

D e fe n d a n ts .

On
Certiorari. 

.Motion to 
* Dismiss.

Affidavit.

3 0

State of New Jersey, ) #
County of Hudson, \

J o h n  W a r r e n , of full age, being duly sworn, 0 
according to law, upon his oath, deposes and 
says: I am one of the members of the firm of 
Warren, Britt & Stanton, Attorneys for the 
Prosecutor in the above entitled cause.

That John J. McMahon, one of the defendants
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herein was subpoenaed to appear before Su-
preme Court Commissioner Henry W. Runyon, 
on the eleventh day of September, 1922; which 
subpoena was a subpoena Duces Tecum, which 
directed the said John J. McMahon to produce 
certain deeds and other papers therein men-
tioned, a true copy of said subpoena with the 
proof of service thereon is hereto annexed and 
made a part hereof.

That at the time and place mentioned in said 
subpoena the said McMahon appeared to give 
the testimony but did not produce the papers

20 mentioned in the said subpoena Duces Tecum 
and an adjournment was taken at the request of 
Raymond Dawson, a member of the firm of Ed-
ward & Smith, who represented the said Mc-
Mahon, in order to enable McMahon to produce 
the papers mentioned in said subpoena. The 
testimony was never completed, adjournments 
being taken from time to time at the request of 
Mr. Dawson particularly, who at that time was 
conducting a large part of the trial work of the 
said Edwards & Smith and who pleaded engage-
ments in Courts of Hudson and other Counties 
as reasons why adjournments should be granted 
by me. Mr. Dawson never suggested a date for 
the continuation of the testimony without break-
ing the engagement; after a while it was ad-
journed without date in order to enable Mr.

40 Dawson and myself to agree upon the date in 
order to serve his convenience and I did upon 
several occasions speak to him, both on the 
’phone and in his office, requesting that a date 
be set for the conclusion of the testimony.
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After a time, the Commissioner took a trip to 
South America and was gone several months 
and after his return I met the said John J. Mc-
Mahon and discussed this case and other litiga- 
tion with him, in which my clients and Vincent 
Amoroso were interested and discussed the pos-
sibility of a settlement of the case, he told me 
that he believed the case could be settled and 
that he would consult Mr. Dawson about it and 
see me in the near future. I saw him thereafter 
and he stated that he did not see Mr. Dawson 
but would do so. After that, I  saw Mr. Dawson 
and asked him if Mr. McMahon had discussed 20 
a settlement of the matter with him and he told 
me that he did not but that he would get in 
touch with Mr. McMahon.

Shortly thereafter, Margaret McMahon, to 
whom a first mortgage upon the property, 
against which the judgment affected by the writ 
of certiorari in this case was a lien of record 
and through which judgment the said McMahon ^  
had procured a paper title, instituted a fore-
closure upon said mortgage. The said Margaret 
McMahon is the wife of the said John J. Mc-
Mahon. The foreclosure suit resulted in the sale 
and the surplus monies, amounting to over $10,- 
000.00 has been paid into the Court of Chancery. 
Proceedings on petition of the said John J. Mc-
Mahon for surplus monies are pending in the 
Court of Chancery and on which testimony has 40 
been taken on at least three occasions before 
Mark A. Sullivan, Special Master. The judgment 
through which title was derived by said John J. 
McMahon purports to be the judgment of the 
District Court of the First Judicial District of 
the County of Hudson and was for the sum of
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$500.00. The purchase price at the Sheriff’s sale 
being $535.85. There is no record of the judg-
ment in the said District Court. There was no 
service upon the prosecutor, who was one of the 
defendants in said suit and no record of the 
service of summons and complaint upon anyone 
at all. The entire proceedings in said suit lead-
ing up to the issuance of the execution are in my 
opinion void. The delay in the prosecution of 
the case was up to the institution of the fore-
closure suit at all times because of the endeavor 
of the deponent to serve the convenience of said 

20 John J. McMahon or his Counsel, Raymond 
Dawson.

In said proceedings in the Court of Chancery, 
the said McMahon is represented by Peter Bent-
ley, who has caused the adjournment of the hear-
ings without date.

The writ was not prosecuted during the fore-
closure proceedings because the mortgage was 
prior to the interest of my client’s in the prop- 
erty and the sale would cut off such interest, 
which would attach to the surplus monies, if any. 
If the property was not sold for more than the 
amount of Mrs. McMahon’s mortgage with in-
terest and costs, the interest of my client would 
be wiped out and the prosecution of the writ 
would be without purpose.

I intend to argue in the Chancery case, the 
40 invalidity of the judgment aforesaid and of the 

deed based thereon. Objection will be made that 
I cannot attack the judgment in a collateral pro-
ceeding. If evidence of the invalidity of said 
judgment and deed are admitted in the chancery 
proceedings, there will be no need of continuing
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this cause, as the rights of the parties will be 
settled in Chancery and the decree therein will 
be res adjudicata.

These proceedings should be held in status 
quo until the decision of the Court of Chancery.

J o h n  W a r r e n .

Sworn and subscribed to before me, 
this 16th day of January, 1925.

Cl a r e n c e  R. M i l l e r ,
Notary Public, 20

State of New Jersey.

T h e  St a t e  o f  Ne w  J e r s e y , ss.:

T o: J o h n  J. M c Ma h o n  Gr e e t in g :

We command you, that laying aside all and 
singular businesses and excuses, you be and ap- 
pear in your proper person, before Henry W. 
Runyon, a Supreme Court Commissioner, at his 
office in the Tube Concourse Building, at Summit 
Avenue Tube Station, Jersey City, Hudson 
County, on Monday, the eleventh day of Septem-
ber, 1922, at ten o ’clock, Day-Light Saving Time, 
in the forenoon of the same day, to testify all 
and singular what you know in a certain cause 
now depending and undermined in our Supreme 40 
Court, between Herman M. Diamond, prosecutor 
and John J. McGovern, et als., defendants, on 
certiorari, on the part of the prosecutor, and 
also that you bring with you and produce at the 
same time and place aforesaid a certain deed
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in which Anna Bruckhoff Amoroso, and Vincent 
Amoroso, Jr., are the grantors and you are the 
grantee, dated September 24th, 1920, and re- 
corded in the Register’s Office of Hudson County 
on October 4th, 1920, in book 1370 of Deeds for 
said Hudson County, on page 452, &c.; also a 
certain deed in which James M. DeRiso and 
Philomena DeRiso are the grantors and you are 
the grantee, dated June 21, 1921, and recorded 
on June 2, 1922, in the Register’s Office of Hud-
son County, in Book 1447 of Deeds for said Hud-
son County, on page 92, &c.; also a certain deed 

20 in which Thomas Madigan, Sheriff, is the grantor 
and James M. DeRiso is the grantee, dated May 
16, 1921, and recorded in the Register’s Office of 
Hudson County on July 15, 1921, in Book 1408 of 
Deeds for said Hudson County, on page 366, &c.; 
also any check and any other evidence of the 
payment by you of a consideration to James M. 
DeRiso and Philomena DeRiso for the deed 
aforesaid given by them to you; also any evi-
dence of an assignment or transfer by DeRiso 
Brothers, Inc., of any claim they have against 
Vincent Amoroso, Jr., and the property de-
scribed in the aforesaid deeds, and any check or 
other evidence of payment therefore, and this 
you are in no wise to omit, under the penalty of 
One Hundred Dollars.

W i t n e s s , W i l l i a m  S. Gu mme r e , Esquire, Chief 
Justice of our Supreme Court at Trenton, the 
first day of September One Thousand Nine Hun-
dred and Twenty-two.

E n o c h  L. J o h n s o n , 
Clerk.

W a r r e n , B r i t t  and S t a n t o n ,
Attorneys.
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State of New Jersey, ) .
Hudson County, j

R a y mo n d  A. Co l e ma n , being duly sworn on 
his oath says, that on the 8th day of September, 
Nineteen Hundred and Twenty-two, he served 
the within Subpoena upon one of the within 
named Defendants, John J. McMahon, by show-
ing him the original thereof, and delivering to 
him a Subpoena Ticket, and at the same time 
paid to said Defendant John J. McMahon the 
sum of One Dollar ($1.00) as a witness fee there-
on.

R a y mo n d  A. Co l e ma n .

Sworn and subscribed to before me, 
this ninth day of September, 1922.

R o se  B e l e n k o p f ,
Notary Public of N. J.

Filed: Jan. 17, 1925.

E dw a b d  J. K e l l e h e r ,
Clerk.

10

20

30

40
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(N otice  o f  Mo t io n .)

NEW JERSEY SUPREME COURT.

10

20

H e r ma n  M. D ia mo n d ,
Prosecutor,

vs.
J o h n  J. M c Go v e r n , Clerk of 

Hudson County and of the 
Hudson County Circuit Court, 
H e n r y  B e n d e r , Clerk, and 
O s c a r  B. Spe n c e r , acting 
Clerk of the District Court 
of the First Judicial District 
of Hudson County, J o h n  J. 
M c Ma h o n , et als.,

Defendants.

On
Certiorari.

 ̂Notice of 
Motion.

P le a s e  T a k e  N otice  that on first Tuesday of 
January, 1924, at the State House in Trenton, 

^  N. J., at 10 o ’clock in the forenoon or as soon 
thereafter as counsel can be heard, we shall 
apply to the Supreme Court for an order dis-
missing the above certiorari for lack of prosecu-
tion.

Yours respectfully,

E dwar ds  & Sm i t h , 
Attorneys for Defendants, 

John J. McMahon and 
Margaret McMahon.

Dated: December 26, 1924.

To W a r r e n , B r i t t  & St a n t o n , Attorneys of 
Prosecutor, or to whom it may concern.
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State of New Jersey, { ,
County of Hudson, j

P h i l i p  Sm i t h , being duly sworn according to 
law, on his oath deposes and says that he served 
a copy of the within Notice of Motion upon 
Messrs. Warren, Britt & Stanton, at their office 
in the Trust Company of New Jersey Building, 
Jersey City, N. J. by leaving the same with the 
person in charge thereof.

P h i l i p  Sm i t h .

Sworn and subscribed to before me this 
27th day of December, 1924.

Ir ma  M ir r o p ,
Notary Public of New Jersey.

(Seal)

(N ot ice  to  D i s mis s  W r it  o f  Ce r t io r a r i .) 

NEW JERSEY SUPREME COURT.

H e r ma n  M. D ia mo n d ,
Prosecutor,

On
Certiorari.

vs. y
J o h n  J. M c M a h o n , et als.,

Defendants.

Notice to 
Dismiss 
Writ of 
Certiorari.

To Messrs . W a r r e n , B r i t t  & St a n t o n , 
Attorneys for Prosecutor.

30

40

T a k e  No t ic e , that on Tuesday, the 3rd day 
of March, 1925, at the State House, in Trenton, 
New Jersey, at the hour of 10:30 o ’clock in the
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forenoon, or as soon thereafter as I shall be 
heard, I shall apply to the above court to dismiss 
and vacate the writ of certiorari heretofore filed 
in the above entitled cause for lack of prosecu-
tion. Upon the above application and in support 
thereof, an affidavit will be read of which the 
annexed is a copy.

Dated: February 25th, 1925.

E dwar ds  & Sm i t h , 
Attorneys for Defendant,

2q  John J. McMahon.

State of New Jersey, (
County of Hudson, \ '

R a y mo n d  Da w s o n , being duly sworn on his 
oath according to law, says: I am one of the 
members of the firm of Edwards & Smith, attor- 

30 neys for the defendant, John J. McMahon; that 
heretofore on the 6th day of January, 1925, I 
brought on a motion before this court to dismiss 
the writ of certiorari granted herein; that John 
Warren, Esq., one of the attorneys for the Pros-
ecutor, filed an affidavit resisting the motion, a 
copy of which is hereto annexed, marked Sched-
ule “ A ” .

That so far as I am aware no decision has 
been arrived at by the above court on said mo-
tion of January 6th, 1925; that since the giving 
of the said notice returnable on said January 
6th, 1925, no step has been taken by the said 
Prosecutor, or his attorneys, to complete the tak-
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ing of testimony or the bringing on for argu-
ment of said writ of certiorari.

R a y mo n d  D a w s o n ,

Subscribed and sworn to before me, 
this 25th day of February, 1925.

I r ma  M ir r o p ,
Notary Public of New Jersey.

(Seal)
20

( c o py )

S c h e d u l e  “ A ” .

NEW JERSEY SUPREME COURT.

H e r ma n  M. D ia mo n d ,
Prosecutor,

vs.
J o h n  J. M c Ma h o n , etc., et al., 

Defendants.

On
Certiorari. 

► Notice to 
Dismiss. 
Affidavit.

30

State of New Jersey, l .
County of Hudson, \

J o h n  W a r r e n , of full age, being duly sworn 
according to law, upon his oath, deposes and 
says: I am one of the members of the firm of 
Warren, Britt & Stanton, attorneys for the Pros-
ecutor in the above entitled cause.



160

Appellant’s Exhibit D-9, 3-25-27.

That John J. McMahon, one of the defendants 
herein was subpoenaed to appear before Su-
preme Court Commissioner Henry W. Runyon, 
on the eleventh day of September, 1922; which 
subpoena was a subpoena Duces Tecum, which 
directed the said John J. McMahon to produce 
certain deeds and other papers therein men-
tioned a true copy of said subpoena with the 
proof of service thereon is hereto annexed and 
made a part hereof.

That at the time and place mentioned in said 
subpoena the said McMahon appeared to give 

20 the testimony but did not produce the papers 
mentioned in the said subpoena Duces Tecum 
and an adjournment was taken at the request of 
Raymond Dawson, a member of the firm of Ed-
wards & Smith, who represented the said Mc-
Mahon, in order to enable McMahon to produce 
the papers mentioned in said subpoena. The tes-
timony was never completed, adjournments being 
taken from time to time at the request of Mr. 
Dawson particularly, who at that time was con-
ducting a large part of the trial work of the said 
Edwards & Smith and who pleaded engagements 
in Courts of Hudson and other Counties as rea-
sons why adjournments should be granted by me. 
Mr. Dawson never suggested a date for the con-
tinuation of the testimony without breaking the 
engagement; after a while it was adjourned 

40 without date in order to enable Mr. Dawson and 
myself to agree upon the date in order to serve 
his convenience and I did upon several occasions 
speak to him, both on the ’phone and in his office, 
requesting that a date be set for the conclusion 
of the testimony.
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After a time, the Commissioner took a trip 
to South America and was gone several months 
and after his return I met the said John J. Mc-
Mahon and discussed this case and other litiga- 
tion with him, in which my clients and Vincent 
Amoroso were interested and discussed the pos-
sibility of a settlement of the case, he told me 
that he believed the case could be settled and 
that he would consult Mr. Dawson about it and 
see me in the near future. I saw him thereafter 
and he stated that he did not see Mr. Dawson 
but would do so. After that, I saw Mr. Dawson 
and asked him if Mr. McMahon had discussed 20 
a settlement of .the matter with him and he told 
me that he did not but that he would get in touch 
with Mr. McMahon.

Shortly thereafter, Margaret McMahon, to 
whom a first mortgage upon the property, 
against which the judgment affected by the writ 
of certiorari in this case was a lien of record and 
through which judgment the said McMahon had  ̂
procured a paper title, instituted a foreclosure 
upon said mortgage. The said Margaret Mc-
Mahon is the wife of the said John J . McMahon.
The foreclosure suit resulted in the sale and the 
surplus monies, amounting to over $10,000.00 
has been paid into the Court of Chancery. Pro-
ceedings on petition of the said J ohn J. Mc-
Mahon for surplus monies are pending in the 
Court of Chancery and on which testimony has 40 
been taken on at least three occasions before 
Mark A. Sullivan, Special Master. The judgment 
through which title was derived by said John J. 
McMahon purports to be the judgment of the 
District Court of the First Judicial District of 
the County of Hudson and was for the sum of
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$500.00. The purchase price at the Sheriff’s sale 
being $535.85. There is no record of the judg-
ment in the said District Court. There was no 
service upon the Prosecutor, who was one of the 
defendants in said suit and no record of the 
service of summons and complaint upon anyone 
at all. The entire proceedings in said suit lead-
ing up to the issuance of the execution are in my 
opinion void. The delay in the prosecution of 
the case was at all times because of the endeavor 
of the deponent to serve the convenience of said 
John J. McMahon or his counsel, Raymond 

20 Dawson.
In said proceedings in the Court of Chancery 

the said McMahon is represented by Peter Bent-
ley, who has caused the adjournment of the 
hearings without date.

The writ was not prosecuted during the fore-
closure proceedings because the mortgage was 
prior to the interest of my client’s in the prop- 

- erty and the sale would cut off such interest, 
which would attach to the surplus moneys, if 
any. If the property was not sold for more 
than the amount of Mrs. McMahon’s mortgage 
with interest and costs, the interest of my client 
would be wiped out and the prosecution of the 
writ would be without purpose.

1 intend to argue in the Chancery case, the 
invalidity of the judgment aforesaid and of the 

40 deed based thereon. Objection will be made that 
I cannot attack the judgment in a collateral 
proceeding. If evidence of the invalidity of said 
judgment and deed are admitted in the Chancery 
proceedings, there will be no need of continuing 
this cause, as the rights of the parties will be
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settled in Chancery and the decree therein will 
be res adjudicata.

These proceedings should be held in status 
quo until the decision of the Court of Chancery,

Sworn and subscribed to before me, 
this day of January, 1925.

(O rd er  D is mis s in g  W r i t .)

NEW JERSEY SUPREME COURT. 2()

H e r ma n  M. D ia mo n d ,
Prosecutor,

vs.
J o h n  J. M c Go v e r n , Clerk of 

Hudson County and of the 
Hudson County Circuit Court, 
H e n r y  B e n d e r , Clerk and 
O s c a r  B. Spe n c e r , acting 
Clerk of the District Court 
of the First Judicial District 
of Hudson County, J o h n  J. 
M c Ma h o n , et als.,

Defendants.

Application being made to the Court by Ed-
wards & Smith, Esqs., attorneys for the defend-
ant John J. McMahon, in the above entitled 
cause for an order dismissing writ of certiorari 
heretofore allowed in this cause; and due notice 
of such application having been given to Warren, 
Britt & Stanton, attorneys for the Prosecutor 
in said writ.

On
Certiorari.

y Order 30
Dismissing 
Writ.
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It is on this 5th day of October, 1926, Or d e r e d  
that the said writ of certiorari be and the same 
is hereby dismissed with costs to the defendants 

•̂Q against the plaintiff.

Entered October 6, 1926.
On Motion of 

E dw a r ds  & Sm i t h ,
Attorneys for Defendant,

John J. McMahon.

2 Q (N ot ic e  t o  D is mis s  W r i t  o f  Ce r t io r a r i .) 

NEW JERSEY SUPREME COURT.

H e r ma n  M. D ia mo n d ,
Prosecutor,

YS.
J o h n  J. M c Go v e r n , Clerk of 

Hudson County and of the 
30 Hudson County Circuit Court,

H e n r y  B e n d e r , Clerk and 
O s c a r  B. Sp e n c e r , acting 
Clerk of the District Court 
of the First Judicial District 
of Hudson County, and J o h n  
J. M c Ma h o n , et als.,

Defendants.

40
T o : Messrs . W a r r e n , B r i t t  & S t a n t o n , 

Attorneys for Prosecutor.

T a k e  No t ic e , that on Tuesday, the 5th day of 
October, 1926, at the State House, in Trenton, at 
10:30 o ’clock in the forenoon, or as soon there-

On
Certiorari.

V Notice to 
Dismiss Writ 
of Certiorari.
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after as we may be heard, we shall apply to the 
above named Court to dismiss and vacate the 
writ of certiorari heretofore filed in the above en-
titled cause, for lack of prosecution. Upon the 10 
above application and in support thereof, the 
papers hereto annexed will be read, copies of 
which are hereto served upon you.

Dated: September 24th, 1926.

E dw a r d s  & Sm i t h , 
Attorneys for Defendant,

John J. McMahon. 20

State of New Jersey, .
County of Hudson, J

.Ra y mo n d  Da w s o n , being duly sworn on his 
oath according to law, says: I am one of the 
members of the firm of Edwards & Smith, attor-
neys for the defendant above named, John J. 30 
xVicMahon; that heretofore on the 6th day of Jan-
uary, 1925, 1 brought on a motion before this 
Court to dismiss the writ of certiorari granted 
herein; that the ground for the motion was lack 
of prosecution; that John Warren, Esq., one of 
the attorneys for the Prosecutor, filed an affi-
davit resisting the motion, a copy of ̂ which is 
hereto annexed, marked Schedule A  . ^

That so far as I am aware, no decision has 
been arrived at by this Court on said motion of 
January 6th, 1925; that since the giving of said 
notice, returnable on said January 6th, 1925, no 
step or steps has or have been taken by the said 
Prosecutor, or his attorneys, to complete the tak-
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ing of testimony, the bringing on for argument 
of said writ of certiorari and any other act or 
thing in connection therewith with the exception 
of resisting a subsequent motion to dismiss.

That on or about the 26th day of February, 
1925, notice was given to the attorney of the 
Prosecutor of an application to be made to this 
Court on March 3rd, 1925, to dismiss the said 
writ of certiorari. Said motion was brought on 
before this Court on March 3rd, 1926. After 
hearing argument the Court refused to dismiss 
or vacate the writ.

20 Since said March 3rd, 1926, no steps or pro-
ceedings whatsoever have been taken by said 
Prosecutor or his attorney in said cause and the 
same is in the same condition now as when the 
original notice was given to dismiss and brought 
on January 6th, 1925, before this Court.

The allocator to the writ in this cause was 
dated September first, 1922.

30 R a y mo n d  Da w s o n .

Sworn and subscribed to before me, 
this 24th day of September, 1926.

I r ma  M ir r o p ,
Notary Public of N. J.

40
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( c o py )

S c h e d u l e s  “ A ” .

NEW JERSEY SUPREME COURT.

H e r ma n  M. D ia mo n d ,
Prosecutor,

vs.
J o h n  J. M c Ma h o n , etc., et al.f 

Defendants.

On
Certiorari. 

> Notice to 
Dismiss. 
Affidavit.

10

20

State of New Jersey, .
County of Hudson, j

J o h n  W a r r e n , of full age, being duly sworn 
according to law, upon his oath, deposes and 
says: 1 am one of the members of the firm ol 
Warren, Britt & Stanton, attorneys for the Pros- 
ecutor in the above entitled cause.

That John J. McMahon, one of the defendants 
herein was subpoenaed to appear before Su-
preme Court Commissioner, Henry W. Runyon, 
on the eleventh day of September, 1922; which 
subpoena was a subpoena Duces Tecum, which 
directed the said John J. McMahon to produce 
certain deeds and other papers therein men-
tioned, a true copy of said subpoena with the 4() 
proof of service thereon is hereto annexed and 
made a part hereof.

That at the time and place mentioned in said 
subpoena the said McMahon appeared to give 
the testimony, but did not produce the papers 
mentioned in the said subpoena Duces Tecum
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and an adjournment was taken at the request of 
Raymond Dawson, a member of the firm of Ed- 
wards & Smith, who represented the said Mc- 
Mahon, in order to enable McMahon to produce 
the papers mentioned in said subpoena. The tes-
timony was never completed, adjournments being 
taken from time to time at the request of Mr. 
Dawson particularly, who at that time was con-
ducting a large part of the trial work of the 
said Edwards & Smith and who pleaded engage-
ments in Courts of Hudson and other Counties 
as reasons why adjournments should be granted

20 by me. Mr. Dawson never suggested a date for 
the continuation of the testimony without break-
ing the engagement; after a while it was ad-
journed wthout date in order to enable Mr. 
Dawson and myself to agree upon the date in 
order to serve his convenience and I did upon 
several occasions speak to him, both on the 
’phone and in his office, requesting that a date

80 ^°r C011ĈUŜ 011 the testimony.
After a time, the Commissioner took a trip to 

South America and was gone several months and 
after his return 1 met the said John J. McMahon 
and discussed this case and other litigation with 
him, in which my clients and Vincent Amoroso 
were interested and discussed the possibility of 
a settlement of the case, he told me that he be-
lieved the case could be settled and that he would

40 consult Mr. Dawson about it and see me in the 
near future. I saw him thereafter and he stated 
that he did not see Mr. Dawson, but would do so. 
After that, I saw Mr. Dawson and asked him if 
Mr. McMahon had discussed a settlement of the 
matter with him and he told me that he did not,
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but that he would get in touch with Mr. Mc-
Mahon.

Shortly thereafter, Margaret McMahon, to 
whom a first mortgage upon the property, 
against which the judgment affected by the writ 
of certiorari in this case was a lien of record 
and through which judgment the said McMahon 
had procured a paper title, instituted a fore-
closure upon said mortgage. The said Margaret 
McMahon is the wife of the said John J. Mc-
Mahon. The foreclosure suit resulted in the 
sale and the surplus monies, amounting to over 
$10,000.00 has been paid into the Court of Chan-
cery. Proceedings on petition of the said John 
J. McMahon for surplus monies are pending in 
the Court of Chancery and on which testimony 
has been taken on at least three occasions before 
Mark A. Sullivan, Special Master. The judgment 
through which title was derived by said John J. 
McMahon purports to be the judgment of the 
District Court of the First Judicial District of 
the County of Hudson and was for the sum of 
$500.00. The purchase price at the Sheriff’s 
sale being $535.85. There is no record of the 
judgment in the said District Court. There was 
no service upon the Prosecutor, who was one of 
the defendants in said suit and no record of the 
service of summons and complaint upon anyone 
at ail. The entire proceeding in said suit lead-
ing up to the issuance of the execution are in 
my opinion void. The delay in the prosecution 
of the case was at all times because of the en-
deavor of the deponent to serve the convenience 
of said John J. McMahon or his counsel, Ray-
mond Dawson.

10

20

3 0

4 0
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In said proceedings in the Court of Chancery 
the said McMahon is represented by Peter Bent-
ley, who has caused the adjournment of the hear- 

-JO ings without date.
The writ was not prosecuted during the fore-

closure proceedings because the mortgage was 
prior to the interest of my client’s in the prop-
erty and the sale would cut off such interest, 
which would attach to the surplus moneys, if 
any. If the property was not sold for more than 
the amount of Mrs. McMahon’s mortgage with 
interest and costs, the interest of my client would 

2 0  be wiped out and the prosecution of the writ 
would be without purpose.

I intend to argue in the Chancery case, the in-
validity of the judgment aforesaid and of the 
deed based thereon. Objection will be made that 
I cannot attack the judgment in a collateral pro-
ceeding. If evidence of the invalidity of said 
judgment and deed are admitted in the Chan- 
eery proceedings, there will be no need of con-
tinuing this cause, as the rights of the parties 
will be settled in Chancery and the decree there-
in will be res adjudicata.

These proceedings should be held in status 
quo until the decision of the Court of Chancery.

Sworn and subscribed to before me,
this day of January, 1925.

40
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State of New Jersey, { #
County of Hudson, j SS‘ *

W il lia m A. Hig g in s , J r ., being duly sworn, 
on his oath according to law, says: I am em-
ployed by Peter Bentley; that on the 24th day 
of September, 1926, at the hour of 4:40 in the 
P. M., I served true copies of the notice and 
affidavits hereto annexed by leaving the same at 
the offices of Warren and Stanton (the firm of 
Warren, Britt and Stanton having been dis-
solved) with the person in charge of said office.

W illia m A. Hig g in s , Jr .

Sworn and subscribed to before me, 
this 24th day of September, 1926.

Jame s  J. H ig g in s ,
Attorney at Law of New Jersey.

10

20

30

40
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Deed 1459/68 
Amoroso to McMahon 
Block #  2634,

A. P. and V. H.
Anna Bruckhoif Amoroso, et vir,

To De e d  Dat e d ,
John J. McMahon. March 3rd, 1920.

Thi s  In d e n t u r e , made the third day of March, 
2Q in the year of our Lord, one thousand nine hun-

dred and twenty:

Be t w e e n  Anna Bruckhoff Amoroso and Vin-
cent Amoroso, Jr., her husband, of the Town-
ship of North Bergen, in the County of Hudson 
and State of New Jersey, party of the first part: 
and John J. McMahon, of the Township of Wee- 
hawken, in the County of Hudson and State of 

^  New Jersey, party of the second part;

W it n es s et h , that the said party of the first 
part, for and in consideration of and to secure 
the payment of a certain note in the sum 
of Twenty thousand dollars ($20,000.00) dated 
March 2nd, 1920, and payable thirty days after 
date or the date of any renewals thereof, and 
which note was endorsed by the said party of the 
second part, and of One ($1.00) lawful money of 
the United States of America, to them in hand 
well and truly paid by the said party of the sec-
ond part, at or before the sealing and delivery 
of these presents, the receipt whereof is hereby 
acknowledged, and the said party of the first
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part being therewith fully satisfied, contented 
and paid, have given, granted, bargained, sold, 
aliened, released, enfeoffed, conveyed and con-
firmed, and by these presents does give, grant, 
bargain, sell, alien, release, enfeoff, convey and 
confirm, unto the said party of the second part, 
and to his heirs and assigns, forever;-

A l l  that tract or parcel of land and premises, 
hereinafter particularly described situate, lying 
and being in the Township of North Bergen, in 
the County of Hudson and State of New Jersey.

2 0
B e g in n in g  at a point in the northerly line of 

Thirty-first Street produced easterly two hun-
dred and twenty-nine and twenty-six one hun-
dredths (229.26) feet easterly from the inter-
section of the northerly line of Thirty-first 
Street, produced easterly and the easterly line 
of Bulls Ferry Road, as said streets are laid 
down on a certain map entitled “ Map A of a 30 
portion of the property belonging to the Wood- 
cliff Land Improvement Company, Township of 
North Bergen, Hudson County, N. J., September, 
1892, duly filed in the Register’s Office of the said 
County of Hudson on the fifteenth day of Septem-
ber, eighteen hundred and ninety-two; thence (1) 
northerly and at right angles to the northerly 
line of Thirty-first Street, produced easterly 
one hundred (100) feet to a point; thence (2) 40 
easterly and at right angles to the first course 
fifty (50) feet to a point; thence (3) southerly and 
parallel with the first course one hundred (100) 
feet to a point in the northerly line of Thirty- 
first Street produced, easterly thence (4) wester-
ly and along the northerly line of Thirty-first
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Street produced easterly fifty (50) feet to the 
point or place of beginning:

Sub je c t  to restrictions and covenants in a 
deed made by the Woodcliff Land and Improve-
ment Company to the above grantors, and now 
of record in the office of the Register of Deeds 
of the County of Hudson, N. J.

To g e t h e r  with all and singular the tenements, 
hereditaments and appurtenances thereunto be-
longing or in any wise appertaining, and the 

20 reversion and reversions, remainder and re-
mainders, rents, issues and profits thereof.

A n d  A l so , all the estate, right, title, interest, 
property, possession, claim and demand whatso-
ever, as well in law as in equity, of the said 
party of the first part, of, in and to the above 
described premises, and every part and parcel 
thereof, with the appurtenances.

30
To Have  A n d  To  Ho l d , all and singular the 

above mentioned premises, together with the 
appurtenances, unto the said party of the second 
part, his heirs and assigns, to his own proper use, 
benefit and behoof forever;

A n d  the said Anna Bruckhoff Amoroso and 
husband, for herself, her heirs, executors and 
administrators, does covenant grant and agree 
to and with the said party of the second part, 
his heirs and assigns, that the said Anna Bruck- 
hoif Amoroso, at the time of the sealing and 
delivery of these presents, was lawfully seized 
in her own right of a good, absolute and inde-
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feasible estate of inheritance in fee simple, of 
and in all and singular the above granted, bar-
gained, and described premises, with the appur-
tenances and has good right, full power and 
lawful authority to grant, bargain, sell and 
convey the same in manner and form aforesaid.

A n d  that the said party of the second part, his 
heirs and assigns, shall and may at all times 
hereafter, peaceably and quietly have, hold, use, 
occupy, possess and enjoy the above granted 
premises, and every part and parcel thereof, with 
the appurtenances, without any let, suit, trouble, 20 
molestation, eviction or disturbance of the said 
party of the first part, her heirs or assigns, or 
of any other person or persons lawfully claiming 
or to claim the same.

A n d  that the same now are free, clear, dis-
charged and unencumbered of and from all 
former and other grants, titles, charges, estates, 
judgments, taxes, assessments and incumbrances 
of what nature and kind soever.

A n d  A l so , that the said party of the first 
part, and her heirs, and all and every other per-
son or persons whomsoever, lawfully or equitably 
deriving any estate, right, title, or interest, of, 
in or to the hereinbefore granted premises, by, 
from, under or in trust for them, shall and will 
at any time or times hereafter, upon the reason-
able request, at the proper costs and charges 
in the law, of the said party of the second part, 
his heirs and assigns, make, do and execute, or 
cause or procure to be made, done or executed, 
all and every such further and other lawful and
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reasonable acts, conveyances and assurances in 
the law for the better and more effectually vest-
ing and confirming the premises, hereby intended 
to be granted in and to the said party of the 
second part, his heirs and assigns, forever, as 
by the said party of the second part, his heirs 
or assigns, or his counsel learned in the law, 
shall be reasonably advised or required.

A n d  the said parties of the first part, their 
heirs, the above described and hereby granted 
and released premises, and every part and 

20 parcel thereof, with the appurtenances, unto the 
said party of the second part, his heirs and 
assigns, against the said party of the first part, 
and his heirs, and against all and every person 
or persons whomsoever, lawfully claiming or 
to claim the same, Sh all  A n d  W il l  W ar r an t , 
and by these presents Fo r e ve r  De f e n d .

In  W it n e s s  W h e r e o f , the said parties of the 
** first part have hereunto set their hands and 

seals the day and year first above written.

Sig n e d , Se al e d  an d  De l ive r e d ,
I n  Th e  Pr e se nc e s  Of  
James McMahon.

Anna Bruckhoff Amoroso (L.S.) 
. q  Vincent Amoroso, Jr. (L.S.)

U. S. R. S. $1.00.
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St at e  o f  Ne w  Je r se y , \
Co u n t y  o f  Hu d so n . j

B e  I t  Re me mbe r e d , that on this third day of 
March, in the year of our Lord, one thousand 
nine hundred and twenty, before me, the sub-
scriber, a Commissioner of Deeds, of the State 
of New Jersey, personally appeared Anna Bruck- 
hoff Amoroso and Vincent Amoroso, Jr., her 
husband, who, I am satisfied, are the grantors 
mentioned in the within Instrument, to whom 
I first made known the contents thereof, and 
thereupon they acknowledged that, they signed, 
sealed and delivered the same as their voluntary 
act and deed, for the uses and purposes there-
in expressed; and the said Anna Bruckhoff 
Amoroso, being by me privately examined, sepa-
rate and apart from her said husband, further 
acknowledged that she signed, sealed and de-
livered the same as her voluntary act and deed, 
Fr e e l y , without any fear, threats or compulsion 
of her said husband.

James McMahon, Commissioner of Deeds, N. J. 
Received in the office and Recorded on Septem-
ber 18th, 1922, at 1:26 P. M. #10,316.

St at e  o f  Ne w  Je r se y , }
rSS *Co u n t y  o f  Hu d so n . )

I, John J. McMahon, Register of the County 
of Hudson, do hereby Certify that the foregoing 
is a true and correct copy of a certain Deed as

10

20
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the same is on Record in my Office in Book 
1459 of deeds on page 68 &c.

In  Te s t imo n y  W h e r e o f , I have hereunto 
set my hand and seal this 13th day of 
November, A. D., 1924.

(se a l ) Jo h n  J. Mc Mahon ,
Register,

By Ch ar l e s  M. A u st in , 
Deputy Register.

20

Respondents9 Exhibit C-2, 3-25-27. 
(A l so  P-2, 10-17-24.)

Deed 1447/92,
DeRiso to McMahon,
Compared E. B. E. N. Block #2634.

Jame s  M. De R iso , E t  Ux .,
To De e d  Dat e d ,

Jo h n  J. Mc Maho n . J u n e  21st, 1921.

This  In d e n t u r e , Made the twenty-first day of 
June, in the year of our Lord, one thousand nine 
hundred and twenty-one.

Be t w e e n  Jame s  M. De R iso  and Ph il o me n a  
^  M. De R iso , his wife, of the Township of North 

Bergen, in the County of Hudson, and State of 
New Jersey, party of the first part;

A nd  Jo h n  J. Mc Mahon , of the Township of 
Weehawken, in the County of Hudson, and State 
of New Jersey, party of the second part;
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W i t n e s s e t h : That the said party of the first 
part, for and in consideration of one dollar and 
other valuable consideration lawful money of 
the United States of America, to them in hand 
well and truly paid by the said party of the 
second part, at or before the sealing and delivery 
of these presents, the receipt whereof is hereby 
acknowledged, and the said party of the first 
part, being therewith fully satisfied, contented 
and paid, have given, granted, bargained, sold, 
aliened, released, enfeoffed, conveyed and con-
firmed, and by these presents do give, grant, 
bargain, sell, alien, release, enfeoff, convey and 
confirm, unto the said party of the second part, 
and to his heirs and assigns, forever.

A l l  That  L o t , tract or parcel of land and 
premises, hereinafter particularly described, 
situate, lying and being in the Township of North 
Bergen, in the County of Hudson and State of 
New Jersey, and which plot may be more partic-
ularly described as follows:

Be g in ni ng , at a point in the northerly line of 
Thirty-first Street, produced easterly two hun-
dred and twenty-nine and twenty-six hundredths 
feet (229.26') easterly from the intersection of 
the northerly line of Thirty-first Street, produced 
easterly and the easterly line of Bulls Ferry 
Road, as said streets are laid down on a certain 
map entitled ‘ ‘ Map A of a portion of the 
property belonging to the Woodcliff Land Im-
provement Co., Township of North Bergen, Hud-
son County, N. J., Sept., 1892”  duly filed in the 
Register’s Office of the said County of Hudson

10
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on the fifteenth day of September, 1892: thence 
(1) Northerly and at right angles to the norther-
ly line of Thirty-first Street, produced easterly 

in  one hundred (100) feet to a point: thence (2) 
easterly and at right angles to the first course, 
fifty (50) feet to a point: thence (3) Southerly 
and parallel with the first course one hundred 
(100) feet to a point in the northerly line of 
Thirty-first Street, produced easterly, thence (4) 
Westerly and along the northerly line of Thirty- 
first Street, produced easterly fifty (50) feet to 
the point or place of beginning.

20
Be in g  the same premises conveyed to the said 

Jame s  M. De R iso  by Th o mas  Mad ig an , Sheriff, 
by deed bearing date May 16, 1921;

T o g e t h e r  w it h  a ll  a n d  s in g u la r  th e  h o u se s , 

b u ild in g s , t r e e s ,  w a y s , w a t e r s , p r o f i ts  p r iv i le g e s  

a n d  a d v a n t a g e s , w it h  t h e  a p p u r te n a n c e s , to  th e  

4 s a m e  b e lo n g in g  o r  in  a n y w is e  a p p e r t a in in g .

A l so , all the estate, right, title, interest, 
property, claim and demand whatsoever, of the 
said party of the first part, of, in and to the 
same, and of, in and to every part and parcel 
thereof.

To Have  A nd  To Ho l d , all and singular the 
above described land and premises, with the 
appurtenances, unto the said party of the second 
part, his heirs and assigns, to the only proper 
use, benefit and behoof of the said party of the 
second part, his heirs and assigns forever.
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In  W it n e s s  W h e r e o f , the said party of the 
first part have hereunto set their hands and seals 
the day and year first above written.

Jame s  M. De Riso , (L.S.) 
Phi l om e na  M. De R iso , (L.S.)

Sig n e d , Se al e d  an d  De l ive r e d  
In  The  Pr e se n c e  Of :
W m . F. Burke .

U. S. R. S. $1.00.

St at e  o f  Ne w  Je r se y , )rSS *Co u n t y  o f  Hu d so n . )

20

Be  It  Re me mbe r e d , That on this 21st day of 
June, in the year of our Lord, one thousand nine 
hundred and twenty-one, before me, the sub-
scriber, a Mast e r  In  Ch a n c e r y  o f  Ne w  Je r se y , 
personally appeared Jame s  M. De R iso  and Ph il - 30 
o me n a  M. De R iso , his wife, who I am satisfied, 
are the grantors mentioned in the within Inden-
ture, to whom I first made known the contents 
thereof,, and thereupon they acknowledged that 
they signed, sealed and delivered the same as 
their voluntary act and deed, for the uses and 
purposes therein expressed.

W m . F .  Bu r k e , ^ 0  

Master in Chancery of N. J.,

Received and recorded in the office June 2nd, 
1922 at 12:42 P. M. No. 5840.

M. O.’ N.
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St at e  o f  Ne w  Je r se y , )
oS *Co u n ty  o f  Hu d so n . j

I, John J. McMahon, Register of the County 
of Hudson, do hereby Certify that the foregoing 
is a true and correct copy of a certain Deed as 
the same is on Record in my Office in Book 
1447 of deeds on page 92 &c.

In  Te s t imo n y  W h e r e o f , I have hereunto set 
my hand and seal this 29th day of 

2q  September, A. D., 1924.

(s e a l ) Jo h n  J. Mc Mahon ,
Register,

By Ch ar l e s  M. A u s t in , 
Deputy Register.

30 Respondents’ Exhibit 1-1, 11-12-24.

This  In d e n t u r e , made the 15th day of Sep-
tember, in the year of our Lord One Thousand 
Nine Hundred and Twenty-two.

Be t w e e n  A nna  Bru ck ho f f  A mo r o so  and V i n -
c e n t  A mo r o so , J r .,  of the Township of Wee- 
hawken, County of Hudson and State of New 

40 Jersey, party of the first part and Joh n  J. Mc -
Mahon , of the Township of Weehawken, in the 
County of Hudson and State of New Jersey, 
party of the second part:

W it n e s s e t h  That the said party of the first 
part, for and in consideration of one dollar, and
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other valuable considerations, lawful money of 
thé United States of America, to them in hand 
well and truly paid by the said party of the 
second part, at or before the sealing and delivery 1Q 
of these presents, the receipt whereof is hereby 
acknowledged, and the said parties of the first 
part being therewith fully satisfied, contented 
and paid, have given, granted, bargained, sold, 
aliened, released, enfeoffed, conveyed and con-
firmed, and by these presents do give, grant, 
bargain, sell, alien, release, enfeoff, convey and 
confirm unto the said party of the second part, 
and to his heirs and assigns, forever. 20

A ll  that certain tract or parcel of land 
and premises, hereinafter particulary described, 
situate, lying and being in the Township of 
North Bergen, in the County of Hudson and 
State of New Jersey, and which plot may be 
more particularly described as follows :

Be g in n in g  at a point in the northerly line of 
Thirty-first Street, produced easterly 229.26 feet 
easterly from the intersection of the northerly 
line of Thirty-first Street produced easterly and 
the easterly line of Bulls Ferry Road as said 
streets are laid down on a certain map entitled 
(Map A of a portion of the property belong-
ing to The Woodcliff Land Improvement Co., 
Township of North Bergen, Hudson County, 40 
N. J., Sept., 1892) duly filed in the Register’s 
Office of the said County of Hudson on the 15th 
day of September, 1892; thence (1) northerly 
at right angles to the northerly line of Thirty- 
first Street produced easterly 100 feet to a
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point; thence (2) easterly and at right angles to 
the first course 50 feet to a point; thence (3) 
southerly and parallel with the first course 100 

lO feet to a point in the northerly line of Thirty- 
first Street produced easterly; thence (4) west-
erly and along the northerly line of Thirty-first 
Street produced easterly 50 feet to the point or 
place of beginning.

This deed is given subject to all encumbrances 
and restrictions thereon.

Being the same premises heretofore conveyed 
to the said Anna Bruckhoff Amoroso, by deed 

20 dated January 12th, 1917, in Book 1245 of Deeds, 
page 381, &c.

T o g e t h e r  w it h  a ll  a n d  s in g u la r  th e  h o u se s , 

b u ild in g s , t r e e s , w a y s , w a t e r s , p r o f i t s ,  p r iv i le g e s  

a n d  a d v a n t a g e s , w it h  th e  a p p u r te n a n c e s  t o  th e  

s a m e  b e lo n g in g  o r  in  a n y w is e  a p p e r t a i n i n g :

A l so  all the estate, right, title, interest, prop-
erty, claim and demand whatsoever, of the said 
parties of the first part, of, in and to the same, 
and of, in and to every part and parcel thereof,

To Have  A n d  To Ho l d  all and singular, the 
above described land and premises, with the 
appurtenances, unto the said party of the second 
part, his heirs and assigns, to the only proper 
use, benefit and behoof of the said party of the 
second part, his heirs and assigns forever:

A n d  the said Anna Bruckhoff Amoroso and 
Vincent Amoroso, Jr., for themselves, their 
heirs, executors and administrators, do covenant, 
promise and agree to and with the said party of
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the second part, his heirs and assigns, that they 
have not made, done, committed, executed or suf-
fered any act or acts, thing or things whatso-
ever, whereby or by means whereof the above ^0 
mentioned and described premises, or any part 
or parcel thereof, now are, or at any time here-
after shall or may be impeached, charged or en-
cumbered, in any manner or way whatsoever.

In  W it n e s s  W h e r e o f , the said parties of the 
first part have hereunto set their hand and seal 
the day and year first above written.

20
Sig n e d , Se al e d  an d  De l ive r e d  

In  Th e  Pr e se n c e  o f  
W m . H. Dr e sc h e r .

U. S. R. S.—$1.00

V in ce nt  A mo r o so , J r ., (L. S.) 
A nna  Br u ck h of f  A mo r o so , (L. S.)

30

St at e  o f  Ne w  Je r se y , )
#Co u n t y  o f  Hu d so n . )

Be  I t  Re me mbe r e d , That on this 6th day of 
November, in the year of our Lord One Thousand 
Nine Hundred and Twenty-four, before me the 
subscriber, a Commissioner of Deeds of N. J., 
personally appeared A nna  Br u c k h o f f  Amo r o so  
and V in cen t  A mo r o so , Jr ., who, I am satisfied, 
are the grantors mentioned in the within Inden-
ture, to whom I first made known the contents 
thereof, and thereupon they acknowledged that 
they signed, sealed and delivered the same as
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their voluntary act and deed, for the uses and 
purposes therein expressed; And the said A n n a  
B r u c k h o f f  A mo ro so , being by me privately ex- 

-jn amined, separate and apart from her husband, 
further acknowledged that she signed, sealed 
and delivered the same as her voluntary act and 
deed, F r e e l y , without any fear, threats or com-
pulsion of her said husband.

W m . H. D re sch er , 
Commissioner of Deeds, N. J.

20 -------------

Respondents9 Exhibit 1-2, 11-12-24.

K n o w  A l l  Me n  B y  T h e s e  Pr e s e n t s , that we, 
A n n  B r u c k h o f f  A mo r o so  and V in c e n t  A mo r o so , 
J r ., of the Township of Weehawken, County of 
Hudson and State of New Jersey, for and in 
consideration of the sum of one ($1.00) dollar, 

30 and other valuable considerations to us in hand 
paid by the said John J. McMahon, of the Town-
ship of Weehawken, County of Hudson and State 
of New Jersey, the receipt whereof is hereby 
acknowledged, have assigned, transferred and 
set over, and by these presents do assign, trans-
fer and set over unto John J. McMahon, his heirs 
or assigns, any and all interest which we, or 
either of us have or may hereafter have, in and 
to certain moneys now on deposit with the Clerk 
in Chancery of the State of New Jersey, being 
or representing ’ the surplus moneys in the 
foreclosure case in the Court of Chancery of 
New Jersey, No. 54/574, and entitled Between
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Margaret McMahon, complainant and Vincent 
Amoroso, Jr., et als, defendants, and we hereby 
nominate and appoint the said John J. McMahon 
our attorney irrevocably to sue for, demand, io  
collect, compromise or to take any proceeding 
or proceedings necessary to enforce the payment 
of said sum and to give receipt or satisfaction 
therefor to the same extent as we or either of 
us might or could do, were these presents not 
made, hereby confirming all that our said attor-
ney may do in the premises.

I n  W it n e s s  W h e r e o f , we have hereunto set 20 
our hands and seals this 6th day of November, 
1924.

Signed, sealed and delivered 
in the presence of 

W m . H. Dr e s c h e r .

V in c e n t  A mor os o , Jr ., (L. S.)
A n n a  Br u c k h o f f  A mor os o , (L. S.)

State  o f  Ne w  Je r s e y , \  .
Co u n t y  o f  H u d s o n . \

Be  I t  R e m e m b e r e d , that on this 6th day of 
November, in the year of our Lord one thousand 
nine hundred and twenty-four, before me the ^  
subscriber, a Commissioner of Deeds of N. J., 
personally appeared Anna Bruckhoff Amoroso 
and Vincent Amoroso, Jr., who I am satisfied are 
the persons mentioned in and who executed the 
foregoing assignment, and I having first made 
known the contents thereof they acknowledged
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that they signed, sealed and delivered the same 
as their voluntary act and deed, for the uses 
and purposes therein expressed.

-j q  And the said Anna Bruckhoff Amoroso, being 
further examined by me separate and apart from 
her husband, she further acknowledged that she 
signed, sealed and delivered the assignment 
without any force, threats or compulsion from 
her said husband.

20

W m . H. Dre sch er , 
Commissioner of Deeds, N. J.

30

Respondents9 Exhibit C -l , 3-25-27.

Registers Office 
7630

Jul 15 11 41 AM 1921 
Hudson County, N. J.

D E E D

T h o ma s  Mad ig an

Sh e r if f  o f  H uds on  Co u n t y , N. J.
!> TO

Ja me s  M. De  R is o

Indexed under County Block No. 2634.
40

Dated, May 16th, 1921.

Received in the Register’s Office of the County 
of Hudson, N. J., on the 15th day of July, A. D.,
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1921, at 11:41 o ’clock, A. M., and recorded the 
same day in 1408 Ijiber of Deeds, no page 366.

J o h n  J. M c M a h o n , Register, -̂ q

T h is  I n d e n t u r e , made this Sixteenth day of 
May, in the year of onr Lord one thousand nine 
hundred and twenty-one, between T h o ma s  Ma d i- 
g a n , Sheriff, of the County of Hudson, in the 
State of New Jersey, party of the first part, and 
Ja me s  M. De  R iso , of the Township of North 
Bergen in the County of Hudson and State of 
New Jersey, party of the second part, W i t - 20 
n e s s e t h , that whereas, on the seventh day of 
January, in the year of our Lord, one thousand 
nine hundred and twenty-one, a certain writ of 
fieri facias issued out of the Hudson Circuit 
Court directed and delivered to the Sheriff of 
the said County of Hudson, in the words or to 
the effect following, to wit:

H u d so n  Co u n t y , s s .

T h e  St at e  o f  Ne w  Jer sey  t o  t h e  Sh e r if f  o f  
t h e  Co u n t y  o f  H u d s o n , Gr e e t in g :

W e  Co mma n d  Y ou  that you cause to 
(L. S.) be made the sum of Five hundred and 

thirty dollars and thirty cents which De 
Riso Bros., Inc., a corporation, plaintiff, 

lately in the District Court of the First Judicial 
District of the County of Hudson, recovered 
against Vincent Amoroso, Jr. builder, generally, 
as well for its damages which it had sustained 
on occasion of the non-performance of certain
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10

20

30

40

promises and undertakings by the said Vincent 
Amoroso, Jr. builder, then lately made to the 
said De Riso Bros., Inc., as for its costs and 
charges by it about its suit in that behalf ex-
pended, whereof the said Vincent Amoroso, Jr. 
builder, is convicted as appears to us of record 
and specially to be made of the building and 
lands of Herman M. Diamond, owner, in the 
complaint in said action described, which judg-
ment was afterwards on January 6th, 1921, 
docketed in our Circuit Court in and for our 
said County of Hudson, pursuant to the statute 
in such case made and provided, as appears to 
us of record; and also the sum of two dollars 
costs of docketing the said judgment and of issu-
ing execution thereon; of the following described 
lands, tenements and real estate of the said 
Herman M. Diamond, owner, viz:

The building is a two story and attic hollow 
tile and stucco one family dwelling house and 
same is erected upon a lot of land situated in 
the Township of North Bergen, in the County 
of Hudson and State of New Jersey and which 
plot may be more particularly described as fol-
lows :

Beginning at a point in the Northerly line of 
Thirty-first Street produced Easterly two hun-
dred and twenty-nine and twenty-six hundreths 
feet (229.26') Easterly from the intersection of 
the Northerly line of Thirty-first Street pro-
duced Easterly and the Easterly line of Bulls 
Ferry Road as said Streets are laid down on a 
certain map entitled “ Map A of a portion of the 
property belonging to The Woodcliff Land Im-
provement Co., Township of North Bergen, Hud-
son County, N. J. Sept. 1892”  duly filed in the
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Register ’s Office of the said. County of Hudson 
on the fifteenth day of September 1892 thence
(1) Northerly and at right angles to the North-
erly line of Thirty-first Street produced East- 10 
erly One hundred (100) feet to a point; thence
(2) Easterly and at right angles to the first 
course fifty (50) feet to a point; thence (3) 
southerly and parallel with the first course One 
hundred (100) feet to a point in the Northerly 
line of Thirty-first Street produced Easterly; 
thence (4) "Westerly and along the Northerly 
line of Thirty-first Street produced Easterly 
fifty (50) feet to the point or place of beginning. 20

And have you these money before our Circuit 
Court aforesaid, at Jersey City, the second Tues-
day of April next, to render unto the said De 
Riso Bros., Inc., for its damages and costs afore-
said, and have you then and there this writ.

Witness Luther A. Campbell Esq., Judge of 
our said Circuit Court at Jersey City aforesaid, 
the 7 day of January, in the year of our Lord 3Q 
One thousand nine hundred and twenty-one.

Jo h n  J. M c Go ve r n , Clerk.

W m . F. B u r k e , Attorney.

Received in Hudson County Clerk’s Office this 
Jany 17 A. D. 1921 at M and recorded in Liber 
24 of Execution on Contract page 70y2. 4()

A n d  W h e r e a s , I, the said T h o ma s  M a d ig a n , 
as such Sheriff as aforesaid, did in due form 
of law, give notice by public advertisements 
signed by myself and put in five or more public 
places in the said County of Hudson, one of



192

R espondents’ Exhibit C-l, 3-25-27.

which was in the Township, Ward or City where 
said real estate is situated, of the time and place 
appointed for such sale for at least three weeks, 

•jn next before the time appointed for said sale 
and by causing the same to be published at least 
once a week during four consecutive calendar 
weeks, the last publication being not more than 
seven days prior to the time appointed for sell-
ing the same in two of the newspapers printed 
and published in said County, where the lands 
above described are situated, one of which said 
newspapers is printed and published at Jersey 

20 City, the County seat of said County, advertised 
the said building, land and premises, to be sold 
under and by virtue of the said writ of fieri 
facias at public vendue to be held at County 
Court House, in Jersey City, on Thursday, the 
twenty-first day of April, in the year one thou-
sand nine hundred and twenty-one, at the hour 
of two o ’clock in the afternoon, at which said 

n time and place I did publicly adjourn said sale 
by public adjournments of one week each until 
Thursday, the fifth day of May, A. D. 1921, at 
the hour of two o ’clock in the afternoon, at which 
said time and place I did accordingly offer and 
expose the said building of land and premises 
hereinbefore described, for sale at public vendue, 
under and by virtue of the said writ of fieri 
facias; whereupon the said party of the second 

40 part bidding therefore the sum of Six Hundr e d  
and Tw enty  F ive  Do l l ar s  and no other person 
bidding as much, I did then and there openly and 
publicly, in due form of law, between the hours 
of twelve and five in the afternoon, strike off 
and sell the said building, land and premises,
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for the sum of Six Hu n d r e d  and Twe nty  F ive  
Dol la rs , to the said party of the second part he, 
being then and there the highest bidder for the 
same. 10

Now, Th e r e f o r e , this Indenture witnesseth, 
that I, the said Th o mas  Mad ig an , as such Sheriff 
as aforesaid under and by virtue of the said writ 
of fieri facias and in execution of the power and 
trust in me reposed and also for and in con-
sideration of the said sum of Six Hundr e d  and 
Twenty  F ive  dollars to me in hand paid, the re-
ceipt whereof I do hereby acknowledge, and 20 
therefrom acquit, exonerate and forever dis-
charge the said party of the second part, his 
heirs, executors and administrators have granted, 
bargained, sold, assigned, transferred and con-
veyed, and by these presents do grant, bargain, 
sell, assign, transfer and convey unto the said 
party of the second part, his heirs and assigns, 
all and singular the said building of land and 
premises, with the appurtenances, privileges, and 
hereditaments thereunto belonging or in any 
way appertaining; to have and hold the same, 
unto the said party of the second part, his heirs 
and assigns to his and their only proper use, 
benefit and behoof forever; in as full, ample and 
beneficial manner as by virtue of said writ of 
fieri facias I may, can or ought to convey the
same. 40

And I, the said Th o ma s  Mad ig an , do hereby 
covenant, promise and agree, to and with the 
said party of the second part, his heirs and as-
signs, that I have not, as such Sheriff as afore-
said, done or caused, suffered or procured to be
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don e a n y  act, m a tte r  or th in g  w h ere b y  the said  
p r e m ise s , or  a n y  p a r t  th e r e o f, w ith  th e  ap p u r-
ten a n ces, a re  or m a y  be c h a rg e d  or encum bered  

-j q  in  e sta te , title  or  o th erw ise .

In  W it n e ss  W h e r e o f , I, the sa id  Th o mas  Mad- 
ig a n , as su ch  S h e r iff as a fo r e s a id , h a v e  hereunto  
se t m y  h a n d  an d  sea l the d a y  a n d  y e a r  a fo re -

sa id .

S ig n e d , sea led  a n d  d e liv ere d  
in  th e p resen ce  o f  

2q Le w is  Gr. Ha ns e n .

I ,  Th o ma s  Mad ig an , S h e r iff  o f  the C o u n ty  o f  
H u d so n , do so lem n ly  sw ea r th a t th e la n d  and  
re a l e sta te  d e sc rib ed  in  th e w ith in  d eed , m ade  
b y  m e  to  Jame s  M. De  R iso , w a s b y  m e so ld  by  
v ir tu e  o f  a g o o d  a n d  su b sistin g  execu tion  as is 
th erein  r e c ite d ; th a t th e m o n e y s  o rd e re d  to  be  
m a d e  h a v e  n o t been  to  m y  k n ow led ge  or b e lief  

or sa tis fie d ; th a t the tim e  a n d  p la c e  o f  th e  
sale  o f  sa id  la n d  a n d  re a l e sta te  w a s b y  m e d u ly  
a d v e rtise d , as re q u ired  b y  la w , a n d  th a t the  
sa m e w a s  c ried  o ff  a n d  so ld  to  a bona fide p u r -
c h a ser fo r  th e b e st p r ic e  th a t cou ld  b e  obtain ed .

Th o mas  Mad ig an  [L. S .]  
S h e riff .

( D o c u m e n ta r y  S ta m p — $1. )

30

S ta te  o f  N e w  J e r s e y , ( 
H u d so n  C o u n ty , j kJ,J" '

Th o mas  Mad ig an ,
S h eriff.
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Sworn before me, one of the Masters in Chan-
cery of the State of New Jersey, on this six-
teenth day of May, A. D. 1921, and I have exam-
ined the deed above mentioned, do approve the i q  
same; and order it to be recorded as a good and 
sufficient conveyance of the land and real estate 
therein described.

Le w is  G. Ha n s e n ,
Master in Chancery of New Jersey.

State of New Jersey, l . 20
Hudson County, J

On this sixteenth day of May, in the year of 
our Lord, one thousand nine hundred twenty-one, 
before me, the subscriber, a Master in Chancery 
of said State, personally appeared T h o m a s  
Mad ig an , Sheriff of the County of Hudson afore-
said; who is, I am satisfied, the grantor in the 
within indenture named, and I having first made 30 
known to him the contents thereof, he did there-
upon acknowledge that he signed, sealed and de-
livered the same as his voluntary act and deed, 
for the uses and purposes therein expressed.

Le w is  G. Ha n s e n ,
Master in Chancery of New Jersey.

[3285]





i f  he State o f  lew Jersey fo  

Yinoent Amoroso Jr* and Herman Ji*

Diamond.
; (X *s . )

You Vincent Amoroso Jr. Builder and

Herman H. Diamond, Owner,
are summoned to  answer the annexed

complaint o f De Bis© Bros* Ino. a oorperatlon In an aotlon 

st law, In the D lstrlot Court o f the First Judicial D istrict 

of the County o f Hudson in whloh said De Rlso Bros. Xno. 
claims a building lien  on a pertain building and lands of 

eald Herman M. Diamond described in the complaint. And take 

notice that unless you f i l e  your answer to  sqid complaint 

with the Clerk o f said Court at the Court Booms in the DOS- 

pstoh Building, Hew York AVehue and lewis Street, Town o f 

Union, Hudson County, Hew Jersey, within twenty days after 

Borrioe upon you o f th is  writ and the annexed complaint the 

p laintiff may pressed in the suit and judgment may be en-

tered against you. \

Court at the Town o f Ufcion. th is 83rd, day o f August, 1M0.

Witness Franols H* Mo Csuley, Esq* Judge o f  said

fT^rrr
ClerkAttorney





V

»ISTF.IOT Ot mi OF THE FIRST JUDX* 
OXAl* DI8TRIC? OP TiiB OOUHTV OP

”tR>8f)ßo

•  •»*•«*I M » *  »*«•»* 1* t

De Rico Brot« Ina« 
a Corporation of 
I n  f«rti«7«

Plalntlff

i «* * » t »  f ' i t f l n

•Pt»

Tinttnt Anoroto fr* 
Ballier an« .

Bornen IS« Bittton«
Omer« m

On dontr&ot* 

On Lion 01aln«

P la ln t lf f ,  a Corporation o f the State o f 8w

Itrttp hartn# itc prinolpal platt of buolnet* at tho Tom of 

Union, HaAson öoanty* Btt Joreop* ttpt tfrat *
1# At tho tlaoa htroln otato« an« prlor to Jferah 

U* 19BO Anna B* Aaeroeo was tht oantr of * plot of la»tf 

apon thitli von thM a atTtaln a$*4oii

la&A it  im r ile d  OB fo llo rr  l
AU tfcat oortaln troat or warotl of loa* an« nromiae» 

her eine« er partloalarl^ «otorlBo*, eltuate, Ijriag tu« telnr 
ln tu« Jowushlp of Horts Borgon. 1» tho Ooanty of Hnäeon « *  
State Of HO» fortor on* «lo h  plot aar Do ooro portionier 1- 

laaorlfco* at ftllow» s
Melanine ot a polot ln tho Horthertar Uno of thlrtr- 

ttnt Street orodaoo* Hoatorly I*o haniro* on* tpenty-atao 

•a* tooaty-olx hon*ro*tha foot > Berterly * m  tho
taloreoottoa of th# Horthorte Mao of thlrty-ftrrt etriot 

ri-ntlS Booterly a d  tho «ootorly Mao of Salle »•*

«e ooi* streote or. lat* * « «  «  •
|Sq, 4 0f  a portlon of tho pronorty holooelae to tho #°o*-
o llf f  Mo* laproTonont O o., Sewwhtp of i ort „orron.





Qooaty. *• J* 8*l*t* 1892" flair filed In the Begieter*« Off to*
•• of the said County o f  Hudson on tho fifteenth  d r  of 
fcfpteober 1892 thenee ( 1) northerly and at right angle» to  

the Northerly line o f  fh lr ty - f lr e t  Street nro«'uo©fl Kaeterlr 

One hundred (100) feet to  a point; thenoe (2 ) Kaetorlr and 

st right engine to the flret ootxrrso f i f t y  (80) feet to a 

point; thenee (8) Southerly and parol e l  with the fJrct oonree 

One hundred (100) feet to  a point In the Kortherl** 

fhirty-flret Street produced Kaetorlrj thonoe U ) t&'ectorly 

and along the Sortherlr lin e  o f  T h irty -firet street eroduoed 

Baeterly fifty  (80) feet to  tho point or plaoe o f beginning*
2* Prior to Sortonber £0, 1919 defendant* Tinoent 

Amoroeô  nentraeted with said ( ¿ ,  Amoroso te
•reet onfi flnieh certain alteration« and now addition to 

said building*
8* Said oontroot waenot filed in aeoer&anee with 

the nroyiaiona ef the Aet hereinafter mentioned*
4« On September 2% 1919 plaintiff and «aid Tinoent 

Amoroad entered into an agreement in wilting wherobr plaint i f f
77 ;t ; .  ̂’’ **

agreed te err*t and finish the alteration» and new additi 
to  e&ld building, agreeable to the draainge wade by V tiU im  

Mmmm Arehtteet for the own of Pour Thousand Dollar« (#4*y>p) 

ehioh amid Tinoent Aaoroeo agreed to nay to nlalntlff there-

§• On Awril 24, 1920, plaintiff eonnleted maid alto* 

rations and new addition to maid building and there there on on 

owe dun to it f*on said defendant the maid mum o f Pour 

thousand Dollar* ($400t *)
4« Defendant Tinoent Anoroeeneid te plaintiff. *n 

toooont of o *  tho mw ot T h lrty-fl« ***»«*  a,Umr* 
11m m ;)  lootlnt to plointlff tho 00» of t * M r «





Dollars (§5 0*) l?o nart thereof has been naid and the esne 
remains due am) unpaid*

f*  P la in t iff  has performed a l l  of the terms an A con-
ditions o f  said sontraot «a Its part to  bo performed*

6* On Marsh 16, 1926, said Anna B* Amoroso ami fin » 

seat Amoroso Jr* her husband eonveryed cald premises to defen* 

dent Herman if* Diamond, eho la nor; seised in foe e im le  o f 

said premises*

9* P la in t iff  heretofore and on August 2S, 19201 

filed , In the O ffloe o f  the Cleric o f  the Count? o f hid r on, a 

notice o f  Its alaira to a meohanioo lien  unon said lands and 

building*
10* Said debt is  a lien  uoon said building and land 

by virtue o f  the pro?1p ions o f  the Aot entitled "An Aot to  

eeoure to  mee 'onias and other» panaont for tho)r labor anA ma-

terials in em oting say buildind" apnroyod dime 14, 1898, 

tad the not« amendatory thereto'f sad puppll mental thereto*

Plaintiffs demands as damages Pire hundred dollars

(§500*)





I ,  Se SrŸ BIDDER, Clerk of the D istrict Court of





SNetu iterseg (Enurt of lErrnra 
ani» Apetala

B e tw e e n  •

M arg are t  M c Ma h o n ,
Complainant,

an d
V in c e n t  A moroso , J r ., et a l, 

Defendants.
H e r ma n  M. D ia mo n d ,

Defendant-Appellant, 
an d

J o h n  J. M c Ma h o n ,
Defendant-Respondent.

O n B ill , &c. 
O n  P e titio n  
fo r  S u rp lu s  

M o n ey .
O n  A p p e a l  
fr o m  C ou rt  
o f Chancery.

Stipulation
I t  is  h e re b y  stip u la te d  a n d  a g ree d  b y  and b e -

tw een  th e so lic ito rs  o f  the a p p ellan t and  re sp o n -
d ent th a t p h o to g ra p h s  o f  the carb on  co p y  o f  the  
su m m o n s  an d  co m p la in t o ffered  in  evidence b y  
re sp o n d e n t as sh ow n  b y  p a g e s  39 and 40  o f the  
sta te  o f  the case  a n d  th e certificate o f  H e n r y  
B e n d e r , C lerk  o f  the D is tr ic t  C ou rt o f the F ir s t  
J u d ic ia l D is tr ic t  o f  the C o u n ty  o f  H u d so n , cer-
t i fy in g  th a t the sa id  p h o to g ra p h s are tru e copies  
o f  th e  ca rb o n  c o p y  so o ffered  in  evidence and a 
c o p y  o f th is  s tip u la tio n  be filed w ith  the C lerk  o f  
th e  C o u rt o f  E r r o r s  and  A p p e a ls  as a su p p lem en -
ta l sta te  o f  th e case  an d  be co n sid ered  b y  the C ou rt  
o f  E r r o r s  an d  A p p e a ls  as a p a r t o f  the state o f  

the case  on a p p e a l fr o m  C h an cery .

J o h n  W a r r e n ,
Solicitor for Herman M. Diamond,

Appellant.
P e t e r  B e n t l e y ,

Solicitor for John J. McMahon,
Respondent.

1 0 -2 8 -3 0 .
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cia l M a s te r  in d icate  th a t it  w a s  n ot the signature  
o f  the clerk . (C a s e  p . 4 0 ) .

T h e  p h o to g ra p h s  o f  the ca rb o n  co p y  o f  the sum-
m o n s an d  c o m p la in t a n d  o f  the certificate o f  the 
C le rk  (S u p p le m e n ta l S ta te  o f  C a s e ) ; show  the 
name o f  H e n r y  B e n d e r  as it  a p p e a rs  on the car-
b on  su m m on s a n d  h is  signature as it ap p ears on 
the certificate. A  c o m p a riso n  o f  b oth  m akes it 
a p p a re n t th at H e n r y  B e n d e r , the C lerk , did not1 
s ig n  the ca rb o n  c o p y  o f  the su m m on s.

A  c o m p a riso n  o f  th e sig n a tu re  o f  W illia m  F. 
B u rk e  a n d  the n am e “ H e n r y  B e n d e r ’ ’ on  the car-
bon  c o p y  o f  th e  su m m on s ev id en ces th at the name 
“ H e n r y  B e n d e r ”  w as w ritte n  b y  the a tto rn ey  oi 
th e p la in tiff . T h e  a tto r n e y  f o r  the p la in tiff  ev i-
d e n tly  w ro te  the n am e o f  the clerk  on  the carbon 
c o p y  le f t  f o r  serv ice  a fte r  the o r ig in a l sum m ons; 
w o u ld  be s ig n e d  a n d  issu e d  b y  the clerk . B u t the 
o r ig in a l w a s n e v e r  issu e d  an d  the v e r y  presence  
o f  the ca rb o n  c o p y  in  the co u rt ja c k e t sh ow s that 
it  w a s  n e v e r  se rv e d . F u r th e r m o r e , th ere  is no 
evid en ce th a t serv ice  o f  th e su m m on s an d  com -
p la in t w a s m a d e  u p o n  A m o r o s o  the build er, or 
D ia m o n d , th e o w n er a n d  th ere  is  no retu rn  of 
serv ice  on file in  th e  D is tr ic t  C o u rt.

S in ce  the p ro d u c tio n  o f  the ca rb o n  b e fo re  the 
S p e c ia l M a s te r , so m e one u n k n ow n , h a s  add ed  to 
th e n am e  ‘ H e n r y  B e n d e r ,”  h ook s o v e r  th e two 

e s in  the n am e “ B e n d e r ”  in  o rd e r  to  m ake it 
a p p e a r  th a t th e h an d  th a t w ro te  th a t n am e w as  
n o t th e sa m e th a t w ro te  th e  a t t o r n e y ’ s n am e. A 
cru d e an d  fu tile  a tte m p t a t fr a u d  fo r  th e change  
is  a p p a r e n t fr o m  an  in sp e c tio n  o f  the p h o to g rap h  
an d  the one w ho d id  it  d id  n o t  ch an ge the “ e ”  in  

the n am e H e n r y ,”  w h ich  h a s  the sa m e ch ara c-
te r istic s  a s  th e “ e ”  in  “ B u r k e .”  T h e  “ B ”  in  

“ B e n d e r ”  a n d  in  “ B u r k e ”  on  the ca rb o n  cop y
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of the su m m o n s a n d  th e c o m p la in t sh ow  th at a ll  
three n am es w e re  w ritte n  b y  th e a tto rn e y  fo r  the  

plaintiff.
T he sta te m e n t o f  re sp o n d e n t th a t ju d g m e n t w as  

entered in  th e  C irc u it C o u rt u p o n  the filin g  o f the  
certificate o f  d ock etin g  is  n o t evid en ced  b y  the  
Clerk o f  th e C irc u it C o u rt (c a se  p . 1 2 6 ) . T h e  cer-

tificate is

“ th a t th e foregoing is  a  tru e  and  correct  
c o p y  o f  J u d g m e n t on M e c h a n ic ’ s L ie n , N o -
tice  o f  S a le  b y  S h e r if f  an d  S h e r iffs  retu rn  

x  x  as the same is taken from and com-
pared with the original as filed and record>-  ̂
ed in my office.”

T h e  “ f o r e g o in g ”  (c a se  p p . 1 1 4 -1 2 5 ) show s the  
certificate fo r  d o ck e tin g  (c a se  p p . 1 2 3 -1 2 5 ) w hich  
w as filed  in  th e  C o u n ty  C le r k ’ s office  hut does nov 
show the entry of a judgment in the Circuit Court.

A s to Respondent’s Argum ent

I.
A p p e lla n t  a g r e e s  w ith  the ru le o f the cases cited  

by re sp on d en t, to  w it , th at ju d g m e n t o f  one C ou rt  
h avin g  ju r isd ic tio n  o f  th e p a rtie s  an d  su b ject m a t-
ter o f  th e su it, can n ot be a ttack ed  c o lla tera lly  in  
anoth er C o u rt fo r  irre g u la r itie s , but the cases  
cited a ll reco gn ize  th e ru le  th at a v o id  ju d gm e n t  
or one p ro cu re d  b y  fr a u d , w ill be tre a te d  b y  a n j  
C ourt a s  a  n u llity . T h is  la tte r  ru le is  fo llow e d  in 
the cases c ite d  on p a g e s  23 and  29 to  32  o f  a p p e l-

la n t ’ s b r ie f.
T o  the sa m e effect are
Morris County Bank vs. Rockaway Manufactur-

ing Co., 16  N . J . E . ,  15 0 , at 160  an d  161 , w here  
C h an cellor  G re e n , in  a fo re c lo su re  su it trea ted  as
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a n u llity  a ju d g m e n t in  a  m e c h a n ic ’s lien where 
the c la im  w a s  n ot filed  p u rsu a n t to  the statute. 
T h is  o p in ion  w a s c ited  w ith  a p p r o v a l in  this court 
b y  J u stic e  D ix o n  in  the ease  o f  Jacobus vs. Mutual 
Benefit Life Insurance Co,, 27 X .  J . E . ,  604 , at page 
626 . In  the J a e o b u s  e a s e , J u stic e  D ix o n  cited with 

a p p r o v a l (p p , 6 2 3 -6 2 6 )  o th e r  cases to  the effect! 
(so m e  b e in g  fo re c lo su re  su its ) th at a  ju d gm en t is 
v o id  as a g a in st a  n o t a p a r ty  o r  served  with 

p ro ce ss  o r  w h ere  en tered  u p o n  an in valid  lien 
cla im .

In  th e fo re c lo su re  case  o f  Scudder vs. Harden, 
31 N . J . E . ,  5 0 3 , C h a n cello r  R u n y o n  h eld  that a 
ju d g m e n t, g e n e ra l an d  sp ecia l, on  an  in valid  m e-
c h a n ic ’ s lien  c la im  w a s n o t p r io r  to  the m ortgage  
o f  co m p la in a n t.

I t  is  su b m itted  th at i f  a ju d g m e n t h a d  been p ro -
d uced  b y  th e resp on d en t,, a n d  n on e w a s produced, 

the c o u rt b e lo w  sh ou ld  h av e  tre a te d  it  as a nullity  
b ecau se  su m m on s h ad  n o t been  issu e d  o r  served  
u p o n  D ia m o n d  o r  th e b u ild er. B u t  th is  w as un-
n e c e ssa ry , b ecau se  re sp o n d e n t d id  n o t produce a 
v a lid  ju d g m e n t an d  hence fa ile d  to  p ro v e  h is title 
to  th e  su rp lu s  m o n e y .

n .
T h e  re sp o n d e n t (r e s p o n d e n t ’ s b r ie f  p . 6 ) con-

ten d s th a t th e m e m o  o f  the D is tr ic t  C o u rt Judge  
(c a se  p . 7 0 ,1 1 .1 9 -2 1 )  is  a  ju d g m e n t o f  the D istrict  
C o u rt even  th o u g h  n o t en tered  b y  th e C lerk . The  
D is tr ic t  C o u rt act re q u ire s  the clerk  to  en ter the 

ju d g m e n t  in  th e D o c k e t (.2 C . S . p . 1 9 6 1 , S ec. 25) 
a n d  n o  such  e n try  w a s  m a d e  (c a se  p . 98 , E x h ib it  
D - l ,  3 -2 -5 -2 7 ) .

T h e  re sp o n d e n t d oes n o t  sta te  a g a in st w hom  
or' w h a t a  ju d g m e n t w a s  e n tered . I t  w a s not
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a gain st A m o r o s o , th e b u ild er , b ecau se b is  n am e  
is not m e n tio n e d  in  the m em o ra n d u m . I t  w as  
not sp e c ia lly  a g a in st  the la n d s o f  a p p e llan t D ia -
m ond, b ecau se it d oes n o t sa y  so an d  no m en tion  
o f the la n d s is  m a d e . I f  a n y th in g , it evidences a 
p erson al m o n e y  ju d g m e n t a g a in st D ia m o n d  and  
such a ju d g m e n t cou ld  n o t be en tered  u p on  the  
com p la in t b ecau se  a  p e rso n a l ju d g m e n t w as n ot, 
and in  the su it cou ld  not, be ob tain ed  a ga in st him . 
F u rth e rm o re , a  sp ecia l ju d g m e n t could  n ot he en-
tered a g a in st D ia m o n d ’ s la n d  u n less a gen era l 
ju d g m e n t w a s  en tered  a g a in st A m o r o s o , the b u ild -

er and no such  ju d g m e n t w a s entered .
T h e  clerk , te s t ify in g  as to  the sa id  m em orand um  

• incase p . 70 , L L . 2 2 -2 4 ) s a id :

‘ 4 Q . T h a t  d oes n ot d isc lose  as to w heth -
er th e re  w a s  a  p e rso n a l ju d g m e n t aga in st  
the B u ild e r  an d  a sp ecia l ju d g m e n t aga in st  

th e la n d ?  A .  N o .
Q . A n d  it w o u ld  be im p o ssib le  fo r  you  

to  e n ter  ju d g m e n t b a se d  u p on  such a m em -

o ra n d u m ? A .  Y e s .
Q . A n d  d id  y o u  e v er  receive an y th in g  

in  w r itin g  fr o m  the J u d g e  w h eth er the case  
w a s tr ie d  in  the C o u rt or in  h is o ffice? A . 

N o .
Q . W h ic h  w ou ld  sh ow  w h eth er o r  n ot  

th ere  w a s a p e rso n a l ju d g m e n t a g a in st V in -
cent A m o r o s o  an d  a  sp ecia l ju d g m e n t  
a g a in s t  the la n d  m en tio n ed  in  the su m m on s  
a n d  c o m p la in t?  A .  N o , I  n ever did  get  

a n y  p a p e rs .
Q . A n d  th ere  is  n on e on file in  y ou r  

C o u r t?  I  th in k  y o u  a lre a d y  testified  d e -

fin ite ly , th at th e re  w as. no record  as to  w ho
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w a s se rv e d , i f  a n y b o d y , in  th is su it? A . 
N o .”

T h e  m e m o ra n d u m  d oes n o t eviden ce a judgm ent  
a g a in st A m o r o s o , g e n e r a lly  or sp e c ia lly  against; 
th e la n d s o f  a p p e lla n t a n d  n on e  cou ld  h ave been 
en tered  b ecau se  n e ith e r  w a s in  cou rt as the sum -
m o n s  h ad  n ot b een  issu e d  or se rv e d  u p on  them.

m .
R e sp o n d e n t a d m its  th ere  is  no p r o o f  o f  service  

o f  su m m on s a n d  c o m p la in t u p o n  a p p ellan t D ia -
m o n d  a n d  co n ten d s th at no serv ice  w a s necessary  
b ecau se  o f  th e tw o stip u la tio n s  sig n ed  b y  h im  (E x -
h ib it D -4 , 3 -2 5 -2 7 , C a se  p . 1 0 1 ) .

T h e  first stip u la tio n  d ated  S e p te m b e r  21, 1920, 
d oes co n ta in  th e  w o rd  “  a p p e a r s ”  bu t th at this 
w a s  n ot a g e n e ra l a p p e a ra n ce  w a iv in g  issuance  
a n d  serv ice  o f  su m m on s is  p la in  as the stipulation  

co n tin u es “  and the time to issue summons and be-
gin suit x x be and same is hereby extended to 
November 1, 1 9 2 0 .”  T h e  stip u la tio n  w a s signed  
b y  D ia m o n d , a  la y m a n  an d  th e a tto r n e y  fo r  p la in -
t if f  a s  w a s  the secon d  stip u la tio n  w h ich  extended 
the time to issue summons and begin suit to No-
vember 1 5 , 19 2 0 . BUT NO SUMMONS W A S  
EVER ISSUED.

T h e  c o u rt c a n n o t take one w o rd  * ‘ a p p e a rs  ’ ’ out 

o f  tw o  stip u la tio n s  a n d  d isre g a rd  the o th e r  la n -
g u a g e . T h e  la y m a n  D ia m o n d  an d  the la w y e r  for  
p la in tiff  e v id e n tly  w e re  s tip u la tin g  so le ly  that 

, th e  tim e  f o r  is s u in g  su m m on s a n d  b egin  su it be
e x ten d ed  a n d  sa m e  is  an  a d m issio n  on p a r t o f  
p la in t if f ’ s a tto r n e y  th a t su m m on s h ad  n ot been  
issu e d  on  A u g u s t  23 , 1 9 2 0 , as  is  e n tered  illega lly  
on  th e  c la im .
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I f  the s tip u la tio n  Had been  c a rr ie d  out an d  su m -
m ons w as issu e d  an d  se rv e d  on D ia m o n d , he w ou ld  
have h ad  tw e n ty  d a y s  a 'fter serv ice  to  file h is a n -
sw er and  he th en  cou ld  h av e  an sw ered  th at the  
p la in tiff w a s  n o t e n title d  to  a sp ecia l ju d g m e n t  
again st D ia m o n d ’ s la n d  fo r  the fo llo w in g  rea son s :

A .  S u m m o n s w a s  n o t issu e d  w ith in  fo u r  
m o n th s fr o m  the d ate  th e la st  w o rk  w as  
d on e  o r  m a te r ia l fu rn ish e d  as req u ired  b y  
S e c tio n  18  o f  the M e c h a n ic ’ s L ie n  A c t , 3 0 .  

S . 33 0 5 .
B . T h a t  th e issu a n ce  o f  su m m on s (i . e. 

real issu a n c e ) W as n o t en d orsed  on the  
cla im  w ith in  th e  sam e p e rio d  as req u ired  
b y  th e sam e section .

C . T h a t  n o  w ritte n  a gree m e n t fo r  the  
e x te n sio n  o f  the tim e  f o r  the en forcem en t  
o f  the lien  b y  su m m on s w a s an n exed  to the  
lien  before August 2 4 , 19^0 , the la st date  

fo r  th é issu a n ce  o f  su m m on s as req u ired  b y  
sam e section  o f  tlie sa id  A c t .

D . T h a t  th e clerk  d id  n ot m a rk  the lien  
d oçk et ‘ ‘ e x te n d e d ”  as re q u ire d  b y  the sam e  
sectio n  o f  sa id  sta tu te . (C a s e , n . 1 4 1 .)

Ë . T h a t  the Clerk o f  the D is tr ic t  C o u rt  
d id  n o t file a certificate  o f  com m encem en t  
o f  su it as req u ired  b y  th e sam e section  o f  

sa id  sta tu te .
P . T h a t  th é la s t  w ork  w a s n o tffo n e  M a y  

24 , 1 9 2 0 , o r  a fte r  D ia m o n d  took  title  in  

M a rc h , 1 9 2 0 , an d  th at no m o n e y  w as due  
fr o m  A m o r o s o  to  p la in tiff :

A l l  o f  th e a b o v e  d e fe n se s  excep t ( F )  as a p p e a ls  
fro m  the sta te  o f  th e case , w ou ld  h av e  been p ro ven  
and a  ju d g m e n t w ou ld  n ot h ave  been  entered  
aga in st D ia m o n d ’ s la n d  as the lien  h ad  ex p ired .
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D ia m o n d  d id  n ot h av e  h is  d a y  in  cou rt or any 
o p p o rtu n ity  to  be h ea rd . W h e n  su m m on s w as not 
issu e d  b y  N o v e m b e r  1 5 , 1 9 2 0 , he h ad  a right to 
b eliev e  th a t the p r o p o se d  su it h ad  been aban-
d on ed . T h is  he d id  a n d  to a w a rd  the surplus 
m o n e y  to M c M a h o n  w o u ld  d e p r iv e  D iam on d  of 
h is  p r o p e r ty  w ith o u t due p ro ce ss  o f  law , in vio-
la tio n  o f  A r t ic le  V  o f  the C o n stitu tio n  o f  the 
U n ite d  S ta te s .

IV.
T h e re  w a s no g e n e ra l ju d g m e n t a g a in st A m o -

ro so  o r  sp ecia l ju d g m e n t a g a in st th e la n d  o f Dia-
m o n d  an d  th e  u n tru th fu l certificate  o f  the clerk 
w a s a n u llity . T h e  r ig h t  to  d ock et a judgm ent 
m a k es n e c e ssa ry  th e p re -e x iste n c e  o f  a judgm ent. 
W h e r e  th ere  is  no ju d g m e n t in  a D is tr ic t  Court, 
th e fra u d u le n t certification  th at th ere  is cannot 
g iv e  v a lid ity  to  th e d ock etin g  in  the C ircu it Court 
w h ere  th ere  is  in  fa c t , n o  such ju d g m e n t as is 
p u rp o rte d  to  be d ocketed .

D o c k e tin g  is  a m e re  c le rica l act a n d  th e record  
o f  d ock etin g  is  no m o re  v a lid  th an  the ju dgm en t  
o f  the co u rt b elow .

F u r th e r m o r e , the resp o n d e n t d id  n o t o ffer  a 
C ircu it C o u rt ju d g m e n t in  evid en ce.

y.
T o  g iv e  to  S e c tio n  15  o f  th e S a le s  o f  L a n d  A ct  

the fo rc e  co n ten d ed  b y  re sp o n d e n t, w o u ld  make 
n e c e ssa r y  th e d e c la ra tio n  o f  its  u n co n stitu tio n a l-
ity  asi it  w o u ld  h ere  re su lt in  d e p r iv in g  appellant  

o f  h is  p r o p e r ty  w ith o u t due p ro ce ss  o f  law . If 
R e sp o n d e n t is  r ig h t, th en  th e c o u rt b e lo w  should  
be in stru c te d  to  w ith h o ld  its  d ecree u n til the
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rights o f  th e a p p e lla n t can  be d eterm in ed  b y  certi-

orari.
I t  is r e s p e c tfu lly  su b m itted  th at on the fa c ts  

herein, the d ecree b elow  d e p riv e s  ap p ellan t o f h is  
p ro p erty  w ith o u t due p ro ce ss  o f  law , th at M c -
M ahon  d id  n o t p r o v e  h is title  b y  o ffe r in g  a  v a lid  
ju d gm en t in  su p p o rt o f  h is S h e r if f ’ s deed an d  th at  

the decree b e lo w  sh ou ld  be re v e rsed  and the su r -
plus m o n e y  a w a rd ed  to  a p p e llan t.

R e s p e c tfu lly  su b m itted ,

J o h n  W a b e e k ,
Solicitor for and of Ĉounsel 
with Herman M. Diamond,

Defendant-Appellant.





ì i n n  3?r0?ij ffin urt o f  I r r o r o  m b  A p r a l o

B etw een

Ma r g a r e t  Mc Ma h o n ,
C om plainan t,

an d
O n  B ill  to  
Foreclose.

V in c e n t  A mo ro so , J r ., et al. ,  i An p PtitiOT1 
Defendants, \forSurplus

Money.
H e r m a n  M. D ia mo n d ,

Defendant-Appellant, 1 Qn Appeal
from

an(l Chancery.

J o h n  J. Mc Ma h o n ,
Defendant-Respondent.

BRIEF OF DEFENDANT-RESPONDENT 
JOHN J. McMAHON.

Statement.

A s  a  re su lt o f  a foreclosu re sale, there w as paid  
to  th e  c lerk  in  chancery a  su rplus o f $ 1 0 ,0 3 9 .3 3 ; on  
su rp lu s  proceed ings th ere w ere tw o contestants for  
the fu n d , H e rm a n  M . D iam o n d  and John  J . M c-
M a h o n ; on  J u n e  16 , 1 93 0 , th e C hancellor, on the  
advice o f  V ic e  C h an cellor L ew is (fo r  h is  opinion  
see C ase, p . 8 1 ) ,  d irected the surplus to be paid  to  
J oh n  J . M cM a h o n . T h is appeal is  b y  D iam on d , he 
c la im in g  th e  cou rt below  erred in  ordering th e fu nd  

p a id  to  M cM a h o n  in stead  o f to  him .
A tte n tio n  is called  to  th e fa c t th a t the ap p ellant s 

p etition  o f appeal (C ase , p. 9 5 )  is n o t as broad as
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the grou n d s o f ap p eal sta ted  in  th e ap p ellan t’s brief, 
on  pages 6 to  9 , con sistin g  o f n in e  separate and 
d istin ct grou n ds. I t  is re sp e ctfu lly  urged that the 
a p p ella n t is  lim ited  to  th e grou n d s stated in his 
p etition  o f app eal.

Facts.

O n  M a rch  16 , 1 9 2 0 , A m o ro so  an d  w ife  conveyed 
th e p rem ises described in  th e foreclosu re proceed-
in g s to  H e rm a n  M . D ia m o n d . T h is  deed w as re-
corded  M a rch  2 4 , 1 9 2 0 , in  th e  R eg iste r ’s1 office of 
H u d so n  C o u n ty , in  book 1 3 4 2 , p a g e  5 0 7  ( Case, pp. 
1 08  to  1 1 3 ) .

O n  A u g u s t  2 3 , 1 9 2 0 , th e c le rk  o f  th e  district 
cou rt o f  th e  F ir s t  J u d ic ia l D is tr ic t  o f th e County  
o f H u d so n  w as on  h is v a ca tio n  an d  G eorge B. 
S p en cer w as a c tin g  c le rk  ( C ase, p . 31 , 1. 1 4 ; p. 69, 
1. 3 0 ;  p. 7 0 , 1. 1 ) .  O n  th e  d ate  m en tion ed  a  certifi-
ca te  w a s  sign ed  b y  th e  sa id  a c tin g  c lerk  th a t a suit 
had been com m en ced  in  th a t d istrict cou rt wherein  
D e  R iso  B ro s , w ere p la in tiffs , A m o ro so  w as builder 
a n d  D ia m o n d  ow ner (C a se , p. 3 1 , 1. 2 2  to  1. 35 , p. 
3 2 ) .  O n  th e  sam e d a y  a  lien  c la im  w as d u ly  filed 
in  th e  C o u n ty  C le rk ’ s office ( E x . D -2 , 11-12-24, 

C ase, p . 1 1 8 ) .
O n  S ep tem ber 2 1 ,1 9 2 0 ,  D ia m o n d  appeared in  the 

su it, in person, b y  a w ritte n  stip u la tio n  (C ase , p. 
3 7 , 1. 1 0 )  a n d  con sen ted  th a t th e tim e  to  issue a 
su m m on s shou ld  be exten ded  to  N ovem b er 1 , 1920. 
O n  N ov em b er 1 , 1 9 2 0 , th ere w as a lik e  stip u lation , 
fu rth e r  exten d in g  th e  tim e  to  issu e  a  sum m ons, to 
N ovem b er 1 5 ,1 9 2 0  (C a se , p. 3 8 ,1 . 1 9 ) .

(N o t e : R esp on d en t offered in  evidence, fro m  the 
record s p rod u ced  b y  th e  c lerk  o f th e  d istr ic t court, 
a  su m m on s a n d  c o m p la in t w h ich  w ere prod uced  on 
th e  su b p oen a o f  D ia m o n d . T h rou gh  inadvertence  
th ese exh ib its w ere n o t p rin te d  in  th e  sta te  o f  the  
case. B y  stip u la tio n  a  su p p lem en ta l s ta te  o f  the
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case is being prepared and will be presented to the 
court. This will contain copies of the exhibits.)

A summons and complaint were duly filed in the 
district court. They were produced by the clerk 
from the jacket containing the record. The sum-
mons is signed by the attorney for the plaintiff, 
bears the name of the clerk and the seal of the 
court. The complaint is in the usual form (Case, 
p. 39,1. 43, to p. 40,1. 33). (See supplemental state 
of case.)

A certificate was issued by the clerk of the dis-
trict court that judgment was entered on Decem-
ber 27,1920, in favor of De Riso Bros., and against 
Amoroso as builder, generally, and specially 
against the lands of Diamond (Case, pp. 123 and 
124). The judgment was for $500.00 and costs, 
and the clerk of the district court particularly so 
certified.

“ I do hereby certify that the foregoing state-
ment is correct and that said judgment stands 
open and unpaid of record in this court.”

On the strength of this certificate of the district 
court judgment was entered in the Hudson County 
Circuit Court on January 6, 1921, as certified by 
the clerk of the circuit court (case, p. 126).

An execution on this judgment was issued out 
of the Hudson Circuit Court and the lands in ques-
tion were sold to the plaintiff in that case, De Riso 
Bros, by the sheriff of Hudson County. The sher-
iff’s deed was dated May 16, 1921, and recited his 
proceedings and the execution in full (Case, pp. 
189 to 195).

By deed dated June 21,1921, and duly recorded, 
De Riso Bros, conveyed the property in question 
to McMahon (Case, p. 178).

There was no change in the title up to the time 
of the foreclosure sale by the sheriff.



m
A R G U M E N T.

The appellant endeavored, in the court 
below, to collaterally impeach the pro-
ceedings of the district court and the 
circuit court, over the objections of the 
respondent. The special master per-
m itted the introduction of evidence, 
over such objections, which attempted 
to collaterally impeach these proceed-
ings. Neither of the judgments re-
ferred to in  this case can be collaterally 
attacked.

A judgment rendered by a court having jurisdic-
tion of the parties and the subject matter, unless 
reversed or annulled in some proper proceeding, 
is not open to contradiction or impeachment, in re-
spect to its validity, verity, or binding effect, by 
parties or privies, in any collateral action or pro-
ceeding, except for fraud in its procurement. 34 
Corpus Juris, 511, and cases cited from many 
jurisdictions.

In Diehl vs. Paige, 3 N. J. L. 143, Chancellor 
Vroom held that a judgment, though irregular and 
not pursuant to the statute, is not void, and cannot 
be impeached collaterally. This case was cited with 
approval in Pittenger v. Pittenger, 3 N. J. L. 156, 
in another opinion by the same Chancellor. It was 
there held that, a decree of the orphans’ court would 
be reversed as erroneous and unlawful, but that 
such decree could not be impeached collaterally, or 
treated as a nullity.

In Hohokus v. Erie R. R. Co., 65 N. J. L., 
Pittenger v. Pittenger, supra, was cited with ap-
proval at page 361.

In National Docks, etc. vs. Pennsylvania R. R. 
Company, 52 N. J. Eq. 58, it was held that the de-
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cision of a court of competent jurisdiction, similar 
to the district court, acting within the scope of its 
statutory powers, has inherent in it such conclusive 
force that it cannot he challenged collaterally; that 
such decision conclusively binds all parties em-
braced in it, unless an objection be made to such 
court itself, or in a course of direct appellate pro-
cedure.

In Palmer, etc. vs. Freeholders of Essex, 77 N. J. 
L. 145, it was held to be well settled that where a 
court had final jurisdiction of the subject matter, 
and had acquired jurisdiction over the person of 
the defendant, its judgment is invincible against 
collateral attack. That it is only where there is 
lack of jurisdiction, in one or both of the above 
particulars, that the judgment is void and may be 
so treated in a collateral proceeding.

In Youngs adm’r. v. Rathbond, 16 N. J. Eq. 224, 
many authorities are cited for the proposition that 
an order having been made by a court of general 
jurisdiction upon the subject matter, within its 
jurisdiction, is final and conclusive, and can never 
be questioned.

In the early case of the State v. The Sheriff of 
M\iddlesex, 15 hT. J. L. 68, Mr. Chief Justice Horn- 
blower held that where the court had jurisdiction 
of the subject matter, and hears and determines the 
same, such determination must remain in full force 
until reversed by a superior court having authority 
so to do.

In Re Hall, 94 N. J. Eq. 108, Vice Chancellor 
Buchanan held, in a case where an application was 
made for a writ of habeas corpus to discharge 
prisoners in a criminal case, that where the court 
had power or jurisdiction to render the particular 
judgment, even though it wrongfully exercised such 
power, the judgment may be avoided only by direct 
appeal.
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Corpus Juris, volume 33, page 1078, citing the 
last mentioned case says:

“Want of jurisdiction must be distinguished 
from error in the exercise of jurisdiction. 
Where jurisdiction has once attached, mere er-
rors or irregularities in the proceedings, how-
ever grave, although they may render the judg-
ment erroneous and subject to be set aside in a 
proper proceedings for that purpose, will not 
render the judgment void, and until set aside 
it is valid and binding for all purposes and can-
not be collaterally attacked.”

The record in the D istrict Court, to-
gether w ith the record in the Circuit 
Court, and the execution sale under the 
Circuit Court judgm ent, legally divested 
Diam ond of any interest which he had 
in  the property in  question.

It is submitted that the records of the District 
Court and Circuit Court are sufficient to support 
the respondent’s deed.

The clerk of the district court said that he pro-
duced from the jacket, in the case in question, a 
memorandum signed by Judge McCauley, the judge 
of the District Court, reading “ Dec. 27-20 De Eiso 
Bros. vs. Diamond—Judgt. $500. for Pit. F. H. M. 
C. J.” (Case, p. 70, 1. 11). This is sufficient.

Corpus Juris, in volume 34, page 52, section 182, 
lays down the rule that as between parties, a judg-
ment duly rendered is valid and effective, although 
not entered, that is, the neglect or failure of the 
clerk to make a proper entry of the judgment or 
his defective or inaccurate entry of it, will not de-
prive it of the force of a judicial decision. No case 
is found in the State of New Jersey which goes to 
the extent of this authority. However, the author 
cites cases from more than twenty states for the
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soundness of Ms assertion. To the same effect is 
Freeman on Judgments, Yol. 1, sec. 371.

There can be no denying that on the strength of 
the clerk’s record, in the District Court, he issued 
his certificate that a judgment had been rendered 
in the District Court on the 27th day of December. 
1920, for the sum of $500.00 debt, and costs, in 
favor of De Riso Bros., generally against Amoroso, 
builder, and specially to be made of the land which 
are described, being the same lands which the lien 
claim and the complaint alleged to be in the name 
of Diamond, as owner.

The amendment to the Mechanics’ Lien Act. (P. 
L. 1898, p. 547) contained in P. L. 1912, page 470, 
for the first provided that mechanics’ liens might 
be enforced by judgment in any district court of the 
county where the building is situated, provided the 
amount involved was $500.00 or less. It further 
provided that the practice in the district court was 
to be as nearly as possible the same as provided by 
law or the practice act in contract cases in such 
district courts. The practice which was adopted 
was, and it was followed in this case, for the filing 
of a lien claim in the county clerk’s office (Case, pp. 
118-122). The certificate of the clerk of the Diŝ  
trict Court, certifying the commencement of the 
suit in the District Court, was duly filed with the 
clerk of the Circuit Court, the same having been 
first signed by Oscar B. Spencer, acting clerk, with 
the seal of the court (Case, pp. 127-128). Proceed-
ings then continued (as hereinbefore set forth) un-
til the clerk of the District Court certified that the 
judgment had been rendered (Case, pp. 123-126). 
Thereupon the Circuit Court clerk entered judg-
ment in the Circuit Court in favor of De Riso Bros, 
and against Diamond and Amoroso. Subsequent 
proceedings (as referred to) brought about the sale 
of the property to De Riso. De Riso conveyed to 
McMahon.
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Although there is no formal proof of the service 
of process on Diamond (and no service was neces-
sary), he is bound by the proceedings because he 
entered a voluntary appearance which gave the 
court jurisdiction (Case, p. 101). The stipulations 
were signed by Diamond. The claimant agreed by 
the second stipulation not to take any steps or pro-
ceedings to enforce its lien claim before November 
15th, 1920. The record shows that he kept his 
agreement and did not enter judgment until De-
cember 27, 1920.

If the District Court had jurisdiction, and it did, 
of the subject matter, the general or voluntary ap-
pearance of Diamond is equivalent to the service of 
process and conferred on the district court juris-
diction of his person so that he is now estopped 
from alleging that the court did not have jurisdic-
tion. 4 Corpus Juris, 1350; McDevitt v. Connell, 
63 Atl. Rep. 504.

To sum up the first point, it is respectfully sub-
mitted that a collateral attack, such as was made 
before the master, cannot be interposed as a defense 
against the deed of McMahon.

Even if  the judgm ent in  the District 
Court is defective and can be collaterally  
impeached, the judgm ent in  the Circuit 
Court cannot.

It has been shown that on the proceedings as 
they were in the District Court, the clerk certified 
to the Circuit Court, under the statute, that a judg-
ment had been duly entered in favor of McMahon, 
against Diamond as owner, and Amoroso as build-
er (Case, pp. 123-126). It is further shown in the 
record that the clerk of the Circuit Court entered 
judgment on the certificate of the District Court. 
It is further shown by the certified copies of the 
record of the clerk of the Circuit Court (Case, pp.



9

114-118) that an execution was duly issued on that 
judgment, directed to the Sheriff of the County of 
Hudson commanding him to make of the lands de-
scribed in the lien claim, the debt with costs due the 
plaintiff. The sheriff’s return shows that he sold 
the premises to the plaintiff; a certified copy of the 
deed from the sheriff to De Riso is found on page 
188 in the State of the Case.

This judgment in the Circuit Court contained all 
the necessary elements and entries to make it a 
good and valid judgment. The proceedings were 
regular and so was the entry of the judgment and 
the issuing of the execution. In obedience to the 
writ of execution, which was issued on the judgment, 
the Sheriff’s deed showed that that officer complied 
with all the requirements of the statute. Upon the 
sheriff conveying to He Riso Bros., they conveyed 
to McMahon. Diamond was stripped of any inter-
est he had in the property and therefore in the 
surplus.

The Circuit Court judgment is sufficient, on its 
fact, to sustain an action in a foreign jurisdiction. 
That judgment, being regular on its face, would not 
be open to attack in a foreign jurisdiction.

“ The validity of proceedings under such an 
execution (issued out of a circuit court on a 
transcript of the judgment of a justice of the 
peace) cannot be assailed collaterally, for rea-
sons outside the record, no want of jurisdiction 
appearing, or other cause invalidating the judg-
ment.” Sachse v. Clingingsmith, 97 Mo. 406 
(11 S. W. 69).

Two remedies were open to the appel-
lan t to properly test the validity of the 
D istrict Conrt and Circuit Court judg-
ments and the proceedings under the 
execution in  the Circuit Court.
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No one knew better than the solicitor for Dia-
mond that by certiorari or by applications to the 
District Court and the Circuit Court could Dia-
mond have tested the validity of the two judgments.

If he had followed the latter course and the judg-
ment in the District Court was set aside it follows 
that the judgment, execution and sale thereunder 
in the Circuit Court would have been promptly set 
aside. Those courts have jurisdiction over their 
own proceedings and have power to repair or nul-
lify any act done by their orders.

The appellant chose to proceed by certiorari. A 
writ of certiorari was allowed on the first day of 
September, 1922 (Case, pp. 129-130). It was di-
rected to John J. McGovern, County Clerk of Hud-
son County and Clerk of the Hudson County Cir-
cuit Court. The appellant realized that the judg-
ment in the Circuit Court until set aside was, on 
its face, a legal judgment, as were all proceedings 
thereunder. This writ was dismissed by order of 
the Supreme Court on the 5th day of October, 1926, 
for lack of prosecution.

In Blessing v. Blackburn Varnish Go., 93 N. J. L. 
321, the question arose as to the validity of a dock-
eted judgment from the District Court into the 
Court of Common Pleas. A writ of attachment had 
issued out of the District Court and personal prop-
erty of the defendant had been attached. Subse-
quently a judgment was entered in the District 
Court and that judgment was docketed in the Court 
of Common Pleas. The judgment was then dock-
eted in the New Jersey Supreme Court. An appli-
cation was made to the Supreme Court to set aside 
its judgment. The relief sought was granted. It 
was pointed out that the remedy to be pursued in 
having the common pleas judgment vacated was to 
apply to that court. Mr. Justice Kalisch said:
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“Although, the validity of the docketed judg-
ment, as such, in the Court of Common Pleas, 
was necessarily considered by me in disposing 
of this case, I am satisfied that I am without 
authority, on this motion, to make any order 
regarding it, the proper practice to pursue is 
to apply to the court of common pleas wherein 
the judgment was docketed to have it vacated. 
McLaughlin v. Cross, 68, U. J. L. 599.”

In the latter case it was held that the Court of 
Common Pleas had full power and authority to 
deal with and set aside judgments docketed from 
a lower court.

The appellant, in his brief, page two, line five, 
said that De Riso did not pay any money to the 
sheriff for the deed for the property. There was 
no reason for De Riso to have paid any money. It 
was the purchaser at the sheriff’s sale on its own 
judgment.

The decree of the Court of Chancery 
properly directed the surplus moneys to 
he paid to the respondent.

The Court of Chancery had before it the same 
record that is before this court. There was the Cir-
cuit Court judgment which was valid on its face. 
On that judgment an execution in regular form was 
issued and the sheriff, in obedience thereto, had 
sold and given his deed for the property in ques-
tion. Subsequently, the property was conveyed to 
respondent.

So long as that judgment was of record, and the 
proceedings thereunder, the Court of Chancery was 
powerless to interfere therewith because of the stat-
utes and decisions in this and other states.

It mi'dit not be amiss at this time to say that in 
all jurisdictions judgments have been carefully pro-
tected and especially those wherein the title to real
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estate is involved. If judgments upon which titles 
to lands are made are not protected, the great se-
curity which the public has enjoyed would be 
interrupted and confidence lost; that is one of the 
reasons for the rule.

The fourteenth and fifteenth sections of the act 
entitled “ Sale of land” (4. Comp. Stat. 4679), pro-
vide as follows:

“14. That the conveyance of any land or 
real estate sold by any sheriff or other officer, 
or by auditors in pursuance of a decree, judg-
ment, execution or order of a court, heretofore 
or hereafter made and duly acknowledged or 
approved, and the record thereof, or a certified 
copy of such record, shall be good and suffi-
cient prima facie evidence of the truth of the 
recital, in the said deed or conveyance con-
tained (Rev. 1877 p. 1045).

15. That the provisions of the last preceding 
section shall apply to all deeds, declarations of 
sale and conveyances, duly acknowledged or 
proved heretofore or hereafter made by or by 
authority of any public or municipal au-
thority, authorized or empowered by any law 
of the state to make and execute or to direct 
or procure the making and execution of any 
deed, declaration of sale or conveyance; and 
the proceedings upon which such deeds, decla-
rations of sale and conveyances are founded 
shall not be subject to be questioned collater-
ally, but may be at any time reviewed by 
certiorari or other proper proceeding in the 
supreme or circuit courts (Rev. 1877 p. 1045).”

It is under these sections that the respondent 
argues that the proceedings upon which the deed in 
question was given by the sheriff cannot be attacked 
collaterally in this court.

Under the fourteenth section the deed from the 
sheriff to De Riso was sufficient prima facie evi-
dence of the truth of the recitals therein. The fact
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showed two valid judgments, the execution sale, and 
the proceedings thereunder.

The fifteenth section, in apt words, refers to the 
fourteenth section and makes the fourteenth section 
a part of the fifteenth. If we eliminate the words 
of that section, which refer to other matters than 
the present deed, we have the sections reading as 
follows:

“ 15. That the provisions of the last preced-
ing section shall apply to all deeds, * * *, duly
* * * acknowledged * * * or hereafter made by
* * * any public * * * authority, authorized * * * 
by any law of the state to make and execute
* * * any deed, * * *; and the proceedings upon 
which such deeds, * * * are founded shall not be 
subject to be questioned collaterally, but may 
be at any time reviewed by certiorari or other 
proper proceedings in the supreme or circuit 
courts.”

The appellant argues that the sheriff is not a 
public officer under the fifteenth section. This sec-
tion, if it makes the fourteenth section part thereof, 
includes a sheriff. If the sheriff is included in the 
fifteenth section he comes under it.

In Doremus v. Cameron, 49 N. J. Eq. 1, the Court 
of Chancery had before it a sale for unpaid taxes. 
At page nine the word “authority” was held to be 
synonymous with the word “officer” . A sheriff is 
and always has been held to be a public officer. 
35 Cye, 1488.

In Nicholas v. Older, 78 N. J. Eq. 101, sections 
fourteen and fifteen referred to, came before the 
court for construction and it was held that the 
recitals in a deed by a public officer authorized by 
law to make such sale shall be taken prima facie 
as evidence of the truth of what is therein recited, 
and that the proceedings upon which such deeds
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are founded shall not be questioned collaterally 
but may be reviewed by certiorari or other proper 
proceedings in the supreme or circuit court.

If the respondent is correct in his argument, Dia-
mond cannot set up any defects (if there were any) 
in the proceedings under which the land in question 
was conveyed to De Riso—and then to McMahon— 
by the sheriff of Hudson County. White v. Cadmus, 
84 N. J. Eq. 86.

As shown by Exhibit D-8 (Case, pp. 114 to 128) 
and Exhibit D-9 (Case, pp. 129 to 171) offered by 
Diamond before the master, Diamond had full 
knowledge on the date that he made his affidavit 
to obtain a writ of certiorari, namely, August 31, 
1922, that McMahon claimed title to the property 
(Ex. D-9, Case, p. 146). By his failure to proceed 
under his writ of certiorari where he could have 
tested out the legal questions involved, he has per-
mitted his rights, if any he had, to sleep, to his own 
detriment; he is now endeavoring to take advantage 
in this court of his own neglect.

It is respectfully submitted that the attempt of 
the appellant to collaterally attack the deed from 
the sheriff and impeach the proceedings upon which 
it was founded cannot be sustained and that there-
fore the appeal should be dismissed.

Pe t e r  Ben tley , 
Solicitor for Respondent,

John J. McMahon.

He r be r t  Cl a r k  Gil s o n ,
Of Counsel.

(a6254)
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Between
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B R IE F  FO R  H E R M A N  M. DIAMOND,
D E F E N D A N T -A P P E L L A N T .

Statem ent of Case.

This is an appeal from an order of the Chan-
cellor (Case, pp. 89-91) sustaining the exceptions 
(Case, pp. 79-81) of respondent, John J. Mc-
Mahon to the report of Mark A. Sullivan, Special 
Master (Case, pp. 11-12). The order was ad-
vised by Vice Chancellor Lewis whose opinion 
appears on pp. 81-89 of the State of the Case. 
The order awards the surplus money of $10,039.33 
and interest in excess of $1,800.00 (less the al 
lowances to Special Master and counsel and the 
commissions of the Clerk in Chancery) to re 
spondent, John J. McMahon, whose claim o 
title is based upon the Sheriff’s deed to James
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DeRiso (Exhibit C-l, 3-25-27, Case, pp. 188-195) 
and the deed from DeRiso to McMahon (Ex-
hibit C-2, 3-25-27, Case, pp. 178-182) geaordedt 
McMahon paid for this title, $625.00 which was 
DeRiso’s bid at the Sheriff’s sale. DeRiso did 
not pay any money to the Sheriff.

Appellant’s claim of title is based on deed 
from Anna Bruckhoff Amoroso and Vincent 
Amoroso, Jr. (Exhibit D-7, 3-25-27, Case, pp. 
108-113) and McMahon claims that Diamond’s 
title was cut off by the Sheriff’s deed aforesaid— 
that the Sheriff’s deed makes his title without 
proof of a judgment and that Section 15 of the 
Sales of Land Act, 4 C. S. 4679, bars appellant 
from asserting the invalidity of the Sheriff’s 
deed in the pourt of Chancery, that his sole 
remedy is by hertiorari and that such remedy has 
been lost.

The facts follow:
Anna Bruckhoff Amoroso on March 24th, 1920, 

was the owner of the mortgaged premises in 
North Bergen, N. J., through deed from James 
Thomson (Exhibit D-6, 3-25-27, Case, pp. 102- 
107).

She, together with her husband, Vincent Amo-
roso, Jr., conveyed the mortgaged premises to 
appellant, Diamond, subject to two mortgages 
aggregating $7,400.00, by deed recorded March 
24, 1920 (Exhibit D-7, 3-25-27, Case, pp. 108- 
113).

On August 23rd, 1920, DeRiso Brothers, Inc., 
filed a lien claim for $500. against the property 
naming Vincent Amoroso, Jr., as builder and 
Diamond as owner and stating that the work was 
done between September 24th, 1919, and April 
24, 1920 (Exhibit D-2, 11-12-24, Case, pp. 118- 
122).
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On August 23rd, 1920, there was filed in the 
office of the County Clerk what purported to be 
a certificate of the commencement of a suit on 
said lien claim in the Judicial Court of the 
First Judicial District of the County of Hudson 
(Exhibit D-l, 11-12-24, Case, pp. 127-128), which 
stated that summons had been issued August 23, 
1920. The certificate was signed by “ Oscar 
Spencer, Acting Clerk” . He merely assumed to 
act and had no authority so to do (Case, pp. 30, 
35, p. 69, 11. 39-45, p. 70, 11. 1-10).

Because of said certificate the County Clerk 
endorsed upon said lien claim a statement that 
a summons was issued in the “ First Judicial 
Court of Hudson Co.”  on August 23, 1920 (Ex-
hibit D-2, 11-12-24, Case, p. 122).

No summons was issued on August 23, 1920, 
or on 24, 1920, which was the last day
to issue summons and have the issu^J^eus^ "  
dorsed upon the lien claim and on -Soptomb&r 
24, 1920, the lien became a nullity and the right 
to proceed against the land of Diamond termi-
nated.

On September 18, 1920, a deed from the gran-
tors of Diamond to respondent McMahon was 
recorded (Exhibit P-1, 10-17-24, Case, pp. 172- 
178).

On September 21, 1920, a stipulation signed 
by Diamond and the attorney for DeRiso Bros., 
Inc., provided that the time “ to issue summons 
and begin suit on the lien claim”  be extended to 
November 1, 1920 (Exhibit D-4, 3-25-27, Case, p. 
101), although the right to issue summons 
against Diamond expired August 24, 1920.

On November 1, 1920, another stipulation 
signed by Diamond was filed providing “ that 
the time to issue summons and begin suit on the 
lien claim * * * be and the same is hereby ex-
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tended to N o v em b er  15, 1920, and the en try  o f  
the exten sion  o / tim e to  said date m a y be en-
tered  on the said lien claim and the record  there-
o f  at that t im e ,f (Exhibit D-4, 3-25-27, Case, p. 
101). The extension of time to issue summons 
was not entered on the lien claim (Exhibit D-2, 
11-12-24, Case, p. 122).

N o  sum m ons w as issued on or b efo re  N o v em -
ber 15, 1920.

No summons was ever issued and Dia-
mond was never served with, process 
(Case, p. 67, 11. 29-45, p. 68, 11. 12-15, 11. 21-22, 
p. 73, 11. 1-10, p. 71, 11. 1-2). There is no return 
of service on file showing service upon Amoroso 
or Diamond (Case, p. 68). Exhibit D-3, 3-25-27, 
Case, p. 100, is a photograph of the sum m ons  
which w as n ever  signed b y  the clerk.

In the papers in the District Court is a pencil 
memorandum on a scrap of paper “ Dec. 27-20 
DeBiso Bros. vs. Diamond—Jdt. $500. for pit. F. 
H. Me. J .”  (Case, p. 70). There is no record 
in the District Court of a jud gm en t general 
against A m o r o so  or special against the lands of  
D iam ond  (Case, pp. 64-67, 70, 11. 19-45).

Exhibit D-l, 3-25-27 (Case, p. 98) is a photo-
graph of page 239 of the record book of the 
District Court for the said case #14707. I t  
does not show  the issuing o f  sum m ons, the ser -
vice o f  sum m ons, either against A m o ro so  or  
D iam ond or the en try  o f  a ju d gm en t general 
against A m o r o so  or special against the lands 
o f D iam ond.

Exhibit D-2, 3-25-27 (Case, p. 99) is a photo-
graph of page 240 of the same book in case 
#14708 entitled the same as #14707. The same 
state of facts are shown as on page 239. There 
are no papers on file in case #14708 (Case, p. 
67).



5

On January 6, 1921, a statement for docketing 
was filed in the County Clerk’s office, signed by 
the District Court Clerk and reciting the entry 
of judgment on December 27, 1920, in said Dis-
trict Court for $500. dollars debt and $30.30 
costs in favor of DeRiso Bros., Inc., generally 
against Vincent Amoroso, Jr., and especially to 
be made of the lands of the appellant Diamond 
(Exhibit D-3, 11-12-24, Case, pp. 123-125). Al-
though in fact no such judgments had been en-
tered.

On January 7, 1921, a writ of execution on 
such docketed judgment was issued out of the 
Hudson County Circuit Court (Exhibit D-4, 11- 
12-24, Case, pp. 114-118), and under same on 
May 5, 1920, the Sheriff sold the lands of Dia-
mond to James DeRiso for the sum of $625. 
(Exhibit D-4, 11-12-24, Case, p. 114) which deed 
was recorded July 15, 1921.

James DeRiso and wife conveyed the prop-
erty to respondent McMahon by deed dated June 
21, 1921, and recorded June 2, 1922 (Exhibit 
C-2, 3-25-27, Case, pp. 178-182).

Respondent McMahon also holds unrecorded 
deed from appellant’s grantors, dated Septem-
ber 15, 1922 (Exhibit 1-1, Case, pp. 182-186), and 
an assignment from them of their interest in the 
said surplus money (Exhibit 1-2, 11-12-24, Case,
p p . 1 8 6 -1 8 8 ) .

When Diamond learned of the Sheriff’s deed 
aforesaid, he sued out a writ of certiorari. On 
February 25, 1921, complainant, the wife of re-
spondent, took an assignment of the first mort-
gage on said premises and later and after the 
allowance of the writ of certiorari, instituted 
this suit in which both respondent and appellant 
were made defendants and their interest in and 
claims to said land cut off and transferred to
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the surplus money. Because of this the certio-
rari suit was not pressed and twice in 1925, re-
spondent moved to dismiss same for lack of 
prosecution and both motions were denied upon 
showing by appellant of the pendency of the 
surplus money proceedings. At October Term, 
1926, of the Supreme Court the writ was dis-
missed. Counsel for appellant here and Prose-
cutor there had no knowledge of the motion and 
the proof of service of the notice thereof shows 
that service was illegal (Exhibits D-9, 3-25-27, 
Case, p. 171).

Judge Sullivan, as Special Master, reported 
that at the time of the foreclosure sale in this 
suit that appellant Diamond was the owner in 
fee simple of the said premises and was entitled 
to the surplus moneys (Case, pp. 11-12).

The respondent filed two exceptions (Case, pp. 
79-81), claiming that the report of Judge Sul-
livan was erroneous in that he should have re-
ported that respondent was the owner in fee 
simple at the time of the foreclosure sale and 
therefore entitled to the surplus moneys.

These exceptions were sustained by order en-
tered June 16, 1930 (Case, pp. 89-91), for the 
reasons stated in the opinion of Vice Chancellor 
Lewis (Case, pp. 81-89).

GROUNDS OF APPEAL.
A.

The Court below erroneously sustained the 
following exception of Respondent to the report 
of the Special Master:

“  Because said Master reported that the 
defendant Herman M. Diamond was the 
owner in fee simple of the premises de-
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scribed in the bill of complaint filed in this 
cause at tbe time of the sale thereof. And 
because the said Master further reported 
that the said Herman M. Diamond is en-
titled to receive the surplus moneys now on 
deposit with the Clerk of this Court in this 
cause, when the said Master should have 
reported that the said John J. McMahon 
was the owner in fee simple of the premises 
aforesaid at the time of said sale and was 
and is entitled to receive the surplus moneys 
now on deposit with the clerk of this court 
in this cause”  (Case, pp. 78-80).

B.

The Court below erroneously sustained the 
following exception of Respondent to the report 
of the Special Master:

“ Because said Master reported that the 
defendant Herman M. Diamond was the 
owner in fee simple of the premises described 
in the bill of complaint filed in this cause at 
the time of the sale thereof by the Sheriff 
of Hudson County under the fieri facias 
issued in this cause, and because the said 
Master further reported that the said Her-
man M. Diamond is entitled to receive the 
surplus moneys now on deposit with the 
Clerk of this Court in this cause, when the 
said Master should have reported that the 
said John J. McMahon was the owner in 
fee simple of the premises aforesaid at the 
time of said sale and was and is entitled to 
receive the surplus moneys now on deposit 
with the clerk of this court in this cause”  
(Case, pp. 80-81).

New Jersey State Library
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c .

The Court below erroneously held that Sec-
tion 15 of the Sale of Lands Act, 4 C. S. 4679 
(by mistake cited as 4681) applies to a Sheriff’s 
deed under execution and to the instruments 
of the officers mentioned in Section 14 of said 
statute.

D.

The Court below erroneously held that the 
words “ public or municipal authority” , as used 
in Section 15 of the Sale of Land Act, include 
a sheriff selling land in pursuance of a decree, 
judgment, execution or order of a court.

E.

The Court below erroneously held that the 
Sheriff’s deed under execution cannot be at-
tacked in the Court of Chancery where the mech-
anic’s lien suit was never instituted, process 
was neither issued against nor served upon the 
builder or owner of the land, judgment was 
never entered against the builder generally or 
against the lands of appellant specially, the 
owner had no opportunity to file an answer or 
have a trial and the mechanic’s lien had ex-
pired because summons had not been issued or 
the time for issuing same extended before the 
expiration of four months from the date the last 
work was done.

F.

The Court below erroneously held that the 
recitals in the Sheriff’s deed were conclusive, 
that a judgment was recited therein and that ap-
pellant was not required to prove a judgment
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not at variance with the execution in order to 
prove his title under the Sheriff’s deed.

G.
That the Court below erroneously held that 

appellant’s sole remedy is certiorari and that he 
has been barred of his rights to the surplus 
moneys.

H.
That the Court below erroneously held that 

the recitals in a Sheriff’s deed under Section 14 
of the Sales of Land Act, 4 C. S. 4679, are con-
clusive, make title to real estate and cannot be 
rebutted.

I.
The court below erroneously decided that “ in 

1921, suit was instituted on a mechanic’s lien in 
the district court of Union City, N. J. The plain-
tiff was DeRiso Bros. The defendants were 
Amoroso as builder, and Herman M. Diamond, 
owner. A  judgment in the case was entered in 
the district court in favor of the plaintiff and 
generally against the defendants Vincent Amo-
roso, Jr., as builder, and specially against Her-
man M. Diamond, owner. The judgment was re-
corded in the district court on January 6, 1921. 
The aforesaid judgment was entered in Hudson 
County court pursuant to the statute.”

PO IN T I .

Section 15 of the Sales of Land Act, 
4 C. S. 4679, has no application to the 
deeds mentioned in Section 14 of that 
A ct.

“ Section 14—Deed or conveyance; recital 
as pvima facie proof.—That the conveyance 
of any land or real estate sold by any sheriff

§
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or other officer, or by auditors, in pursuance 
of a decree, judgment, execution or order 
of a court, heretofore or hereafter made and 
duly acknowledged or approved, and the 
record thereof, or a certified copy of such 
record, shall be good and sufficient prima 
facie evidence of the truth of the recital, in 
the said deed or conveyance contained (Rev. 
1877, p. 1045).”  • *

“ Section 15—Application of preceding 
section; collateral attack; review of pro-
ceedings.—That the provisions of the last 
preceding section shall apply to all deeds, 
declarations of sale and conveyances, duly 
acknowledged or proved, heretofore or here-
after made by or by authority of any public 
or municipal authority, authorized or em-
powered by any law of the state to make and 
execute- or to direct or procure the making 
and execution of any deed, declaration of 
sale’ or conveyance; and the proceedings 
upon which such deeds, declarations of sale 
and conveyances are founded shall not be 
subject to be questioned collaterally, but may 
be at any time reviewed by certiorari or 
other proper proceeding in the supreme or 
circuit courts (Rev. 1877, p. 1045).”

By the language of Section 15, the provisions 
of Section 14 of the Sale of Land Act applies to 
all deeds affected by Section 15, but the contrary 
is not the case. Section 14 applies only to con-
veyances by a “ sheriff or other officer, or by 
auditors, in pursuance of a decree, judg-
ment, execution or order of a court” , 
whereas the provisions of Section 15 relate only 
to “ deeds, declaration of sale and conveyances 
* * * made or by authority of any public or 
municipal authority”  and the prohibition therein 
contained against the collateral attack relates 
only to ‘ ‘ such deeds, declaration of sale and con-
veyances”  mentioned in the said paragraph and



11

not at all to the deeds of sheriffs or other officers 
acting under a decree, judgment or order of a 
court which are affected by Section 14.

If both Sections 14 and 15 applied to all deeds 
of all officers and authorities mentioned in both 
sections, there would have been no necessity for 
the Legislature enacting two Sections where one 
section would have done. As a matter of fact, 
the two sections deal not only with the instru-
ments executed by entirely different classes of 
officials, section 14 applying to officials carrying 
out judicial processes and section 15 applying 
to officials carrying out administrative processes, 
but they deal with entirely two different subject 
matters.

Section 14 creates a new rule of evidence in 
certain cases while Section 15 adopting that new 
rule of evidence provided in Section 14 to other 
cases, provides a new rule of procedure as to 
such other cases without at all attempting to 
apply the same rule of procedure to the cases 
affected by Section 14.

Considering the great age of this statute, it is 
remarkable that this is the first case in which 
a court has been called upon to decide whether 
or not Section 15 is applicable to deeds of 
sheriffs or other officers executing judicial proc-
ess which are mentioned in Section 14. I con-
sider this an evidence of the opinion of the bar 
that Section 15 has no effect upon the instru-
ment mentioned in Section 14. This opinion is 
justified by the decisions of this and lower courts 
which are hereinafter cited. These decisions 
could not have been rendered if it was conceived 
that Section 15 applies to the instruments men-
tioned in Section 14, that the sole remedy of 
one whose title is affected by a nugatory sheriff s
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deed is by certiorari, that the recitals in a 
sheriff’s deed are conclusive, that a sheriff’s 
deed recites a judgment, that a sheriff’s deed 
makes title and that one claiming thereunder 
does not have to prove the judgment and execu-
tion.

All of the cases cited by the learned Vice 
Chancellor in his opinion relate to deeds de-
livered under statutes for the sale of lands for 
unpaid taxes or assessments. These, of course, 
were “ made by or by authority of * # * public 
or municipal authority” . That Section 15 was 
enacted in order to protect the public revenues 
with reference to tax sales, has been decided 
many times by our courts. The following refer-
ences will suffice.

In Bosarth v. Egg Harbor City, 89 Atl. Rep. 
920, Justice Swayze, referring to Section 15, 
said:

“ The object of this act was to do away 
with the inconvenience of trying out the 
validity of tax sales, collaterally in an action 
of ejectment, which might result adversely 
to the claim under the tax sale and in the 
loss to the municipality of taxes justly due. 
As a substitute for this collateral attack, the 
Legislature provided for a direct attack by 
certiorari. ’ ’

In Woodbridge v. Allen, 43 N. J. L., 262, 266, 
Depue, J., in the Court of Errors and Appeals, 
said in speaking of Section 15:

“ It was found, in practice, difficult to sus-
tain tax titles, by reason of the technical 
rules by which such titles were tried; and if 
the title was set aside in ejectment, the re-
sult involved a loss to the public of the tax 
for which the property was sold. The legis-
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lature, therefore, provided a remedy for il-
legalities and informalities in the proceed-
ings on which the sale was founded, by cer-
tiorari, a proceeding on which the sale, if 
irregular or illegal, may be set aside, and 
proper steps be taken for the collection of 
the tax, if it was legally laid.”

In Kappes v. Rutherford Park Assn., 69 
N. J. E., 129, 128, Pitney, V. C. in speaking of 
the Sales of Land Act with reference to sheriff’s 
deeds mentioned Sections 13, 14 and 16 and made 
no reference to Section 15.

To hold that the prohibition of Section 15 
against collateral attacks of proceedings upon 
which the instruments therein mentioned are 
founded and its requirement that such proceed-
ings be reviewed by certiorari or other proper 
proceedings in the Supreme or other Circuit 
Courts, applies to the deeds or proceedings under-
lying such deeds which are mentioned in Section 
14, is to decide that after a deed is delivered by 
a Sheriff, Special Master, Trustee or Receiver by 
virtue of a decree or order of the Court of Chan-
cery in a foreclosure or partition suit or in a 
suit to wind up an insolvent corporation, a re-
view of the proceedings can only be had by cer-
tiorari or some unknown “ other proper proceed-
ing in the supreme or circuit courts’ ’.

Such decision would oust the Court of Chan-
cery of jurisdiction over its own proceedings and 
process. If such be the effect of Section 15, the 
said section" is unconstitutional as the Legisla-
ture cannot interfere with the constitutional 
powers of the Court of Chancery or deprive a 
party to a proceeding therein of his right of ap- 
peal.

The learned Vice Chancellor’s decision was 
based solely upon his opinion that a sheriff is a
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public officer, that a public officer is a public au-
thority and that therefore, Section 15 applies to 
a Sheriff’s deed. The cases of Dor emus vs. 
Cameron, 49, N. J. E. 1 and Nicholas vs. Older, 
78 N. J. E. 101, cited in the opinion, are not au-
thorities for such opinion for in those cases the 
court was dealing with the deeds of municipal 
officers which are admittedly subject to Section 
15. Until now, no court has held that a judicial 
officer or one executing judicial process is a pub-
lic authority within the meaning of Section 15.

In Section 15 the Legislature used the words 
“ Municipal authority”  and “ public authority”  
synonomously and they are generally so used.

The Legislature as appears from the cases 
above cited, enacted Section 15 to protect the 
public revenues and it deals solely with the deeds 
of municipal officials. This is evidenced by the 
remedy recited, to wit, in the Circuit Court, 
which court is by various tax and assessment 
acts, named as the tribunal in which the proceed-
ings for taxation or assessment shall be re-
viewed.

PO IN T I I .

The Sheriff’s deed to respondent did 
not recite a judgm ent against the land  
of appellant and is not evidential of 
such a judgm ent.

The assumption of McMahon that the so-called 
judgment general against Amoroso and special 
as against the lands of Diamond, is recited in 
the sheriff’s deed is incorrect. A perusal of the 
deed (Exhibit 0-1, 3-25-27, Case, pp. 188-195) 
demonstrates that the only things recited by the 
sheriff are the execution which is set forth in full,



his advertisement of sale, his adjournment of 
sale and his sale. There is no recital of the 
judgment by the sheriff contained in said deed, 
although of course, the County Clerk mentions a 
judgment in the writ of execution which is re-
cited in the deed, but this mention in the execu-. 
tion by the County Clerk is not a recital by the 
sheriff, because the sheriff knows nothing about 
the judgment but acts under the writ of execu-
tion.

The only effect of Section 14 of the Sale of 
Lands Act is to make the recitals in a Sheriff’s 
deed as to his own acts prima facie evidence of 
such acts. Not having custody of judicial rec-
ords underlying an execution, he of course, can-
not and does not recite them as he cannot certify 
to their validity or that they are not at variance 
with the execution.

There is no requirement in the law that the 
sheriff’s deed shall recite the judgment. Section 
8 of the Sale of Land Act, 4 C. S. 4675 provides:

“  That the deed made by any sheriff or 
officer under and by virtue of any execution, 
shall recite the writ or writs of execution, by 
virtue whereof the said lands * were 
sold.”

The said section further provides that the deed 
shall be good and valid and received in evidence 
as such notwithstanding a variance between the 
recital in the deed and the execution and

“ not withstanding any variance between the 
said execution or executions and the judg-
ment or judgments upon which the said exe-
cution or executions were issued.
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In commenting upon this old statute, the Su-
preme Court in Arrowsmith v. Sayre, 16 N. J. L. 
532, said on page 533:

“ It cures a misrecital of the execution in 
the deed and a misrecital of the judgment is 
the execution. Now, the judgment is never 
recited in the deed, except by way of reciting 
the execution.”

and on page 534:

“ It has never been required, that the 
sheriff’s deed reaching back of the execu-
tion, recite directly the judgment. All the 
law requires is, that there should in point of 
fact, be a judgment existing as a ground 
work or authority for the sheriff to sell.”

That the sheriff is not required to recite the 
judgment in his deed and that he does not do so, 
is further evidenced by Section 13 of the Sale 
of Land Act, 4 C. S. page 4678, affecting the 
same deeds affected by Section 14, which re-
quires an affidavit upon the deed by the sheriff 
that the land and real estate described in the 
deed was by him sold “ by virtue of a good and 
subsisting execution (or order) as is therein re-
cited” . He does not have to swear to the exist-
ence of a judgment nor to the recital of the 
judgment. His sole warrant of authority is the 
execution which Section 8 requires him to recite 
in his deed and it is only as to the existence and 
recital of the execution to which he must take 
oath when executing his deed.

It is respectfully submitted that C-l being the 
Sheriff’s deed to DeRiso, does not recite a judg-
ment against either Amoroso or Diamond and 
the deed, therefore, is not under Section 14, 
prima facie evidence of the judgment, nor does
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a careful reading of the execution itself disclose 
that a special judgment was entered against the 
particular lands described in the execution.

PO IN T I I I .

The Sheriff’s deed does not make title  
and the respondent failed to prove his 
title  because he did not prove a general 
judgm ent against Amoroso or a special 
judgm ent against the land of appellant.

Respondent bases his claim of title upon the 
sheriff’s deed to James DeRiso and DeRiso s 
deed to him. He must prove his claim to the 
surplus money and he can only do that in the 
event that he has proven that Diamond’s title 
was cut off by the sheriff’s deed and part of his 
chain of evidence to support his title is the 
sheriff’s deed, the execution and a valid judg-
ment not at variance with the execution. The 
rule of evidence to prove title under a sheriff s 
deed is and always has been in this State that 
not only the deed but the writ of execution 
and the judgment must be proven. It is quite 
true that Section 14 of the Sale of Land Act, 
varies this rule off evidence to the extent only of 
making the recitals in the sheriff’s deed prima 
facie evidence of the truth thereof, but only so 
far as the recitals of the sheriff are concerned 
and inasmuch as the sheriff has not recited a 
judgment as shown under Point II, there is no 
prima facie evidence in the sheriff’s deed of the 
existence of a judgment. Consequently, it was 
necessary for McMahon to prove the existence 
of a valid judgment not at variance with the writ 
of execution and this he has wholly failed to do
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either as to a judgment in personam against Mr. 
Amoroso or as to a special judgment against the 
land of Diamond.

Section 8 of the Sales of Land Act, 4 C. S. 
4675, reads as follows:

“ 8. Deed or conveyance to purchaser; re-
citals; record or exemplification of judgment 
or execution as evidence to support.—That 
the deed made by any sheriff or officer under 
and by virtue of any execution shall recite 
the writ or writs of execution, by virtue 
whereof the said lands, tenements, heredita-
ments and real estate therein described, 
were sold as aforesaid; but the same,  
whether heretofore made or hereafter to be 
made, shall be good and valid, and received 
in evidence as such, notwithstanding any 
variance between the recital in said deed and 
the execution or executions by virtue of 
which the sale was made, and notwithstand-
ing any variance between the said execution 
or executions, and the judgment or judg-
ments upon which the said execution or exe-
cutions were issued; and further, that it 
shall be law ful for any court of this 
State, in which the record or exem-
plification of any judgm ent or exe-
cution shall be offered in evidence 
in support of any deed or convey-
ance made by a sheriff or other officer 
who may have sold any lands, tenements, 
hereditaments or real estate, by virtue of 
any writ or writs of execution issued as 
aforesaid, to consider the said judgment or 
or execution as amended in any particulars 
in which the same might, by the rules of law 
and practice, have been at any time amended 
by the court in which the said judgment was 
rendered, or out of which the said execution 
was issued; and the said judgment or exe-
cution shall have the same force and effect 
as if it was amended accordingly”  (Rev. 
1877, p. 1043).
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In this case the Court of Chancery could not 
and did not consider an amendment as the Dis-
trict Court itself could not have done so because 
there was no judgment in said Court, either, 
against the builder or the lands of appellant. 
No suit had been instituted on the lien claim and 
the lien expired August 24, 1920, because a sum-
mons thereon had not been issued within four 
months from the date the last work was done.

While Section 8 was enacted to sustain titles 
where there were minor variances between an 
execution and an existing and valid judgment, 
it recognizes the rule of evidence before stated, 
that the judgment and execution must be proven 
in order to make title under a sheriff’s deed. 
It is apparent that the learned Vice Chancellor 
erred in holding that respondent proved his 
title by offering the sheriff’s deed. Section 14 
could not have the effect of making the recitals 
in a sheriff’s deed conclusive evidence of the 
facts recited in view of the language of said 
section, to wit, that they are only prima facie 
evidence, and the provisions of Sections 8 and 
16 of the same act. Section 8 contemplates that 
evidence of a judgment and execution to support 
a sheriff’s deed may be given in a court other 
than the one in which the judgment is entered. 
Certainly, if one who claims title under a sher-
iff’s deed offers evidence, (as he must do to 
prove his title), of the existence of a valid judg-
ment and execution, those whose claims of title 
are adverse to his may offer evidence of the in-
validity of such execution and judgment, or that 
there is no judgment.

Even though the judgment were recited in the 
sheriff’s deed, the effect of Section 14 of the Sale 
of Land Act is merely to create a presumption 
and this presumption is rebuttable and has been
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conclusively rebutted (if it be assumed that the 
judgment is recited in the deed) by the evidence 
in this case, to which the attention of the court 
will be later directed.

In speaking of the statutes which later became 
Sections 14 and 15 of the Sale of Land Act, 
Chancellor Zabriskie in Campbell v. Dewick, 20 
N. J. E. 186-190, said:

“ They do not at all affect the title itself, 
but only change the rule of evidence as to 
the manner of proving the facts required to 
make a valid sale.”

and the substantive rule of law is well stated by 
Chief Justice Ewing in Den v. Despreaux, 12 
N. J. L. 182, who said on page 183:

“ The rule that in deducing the title under 
a sheriff’s sale, the judgment and execution 
are to he shown, as well as the deed from 
the sheriff to the purchaser, has been re-
peatedly decided, and, as it is believed, uni-
formly maintained and pursued, in our 
courts. The sheriff having no title in him-
self, and acquiring none by the execution, is 
the instrument of the laiv for the transfer 
of the title. The transfer is made by the 
deed; but the authority of the sheriff to ef-
fect it comes from the judgment and execu-
tion. Hence, it follows that these should be 
produced. The same rule prevails elsewhere. 
Jackson v. Hasbrouck, 12 John, 213. Lessee 
of Laning v. London, 4 Wash. 513. Lessee 
of Wilson v. McVeagh, 2 Yeates 86.

By the 12th section of the act making 
lands liable to be sold for the payment of 
debts, it is enacted, that the deed to be made 
by the sheriff shall recite the writ or writs 
of execution, by virtue whereof the lands 
therein described, were sold. In the present 
case, the deed recites an execution on a 
judgment for seven hundred and eighty-
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four dollars and sixty-eight cents of costs. 
Under that judgment the sheriff professes 
to have derived his authority to sell and to 
have sold. But the judgment produced, is a 
different one; different in sum; and hence 
if the difference, being small in amount, is 
notwithstanding available, the plaintiff has 
failed to show the authority of the sheriff 
to sell, because he has not shown that author-
ity under which the sheriff has declared, as 
required by law to do, that he did sell. In 
Den v. Wright, Peters 66, in the Circuit 
Court of the United States for this district, 
the defendant, to prove his title, offered in 
evidence a deed from the sheriff to Mark 
Thompson, reciting a judgment and execu-
tion against Stacy Potts, for a certain sum. 
The deed was objected to because the judg-
ment and execution produced were for a 
very different sum from that mentioned in 
the deed. The court decided that the deed 
could not be given in evidence without pro-
ducing the judgment and execution under 
which the sale was made; these documents 
being necessary to show that the sheriff had 
authority to sell. I f so, a judgment and ex-
ecution differing entirely from that recited 
in the deed, is the same thing as if no judg-
ment was produced. In Mitchell v. Kirt- 
land, 7 Conn. Rep. 229, it was held that the 
acquisition of title by execution, _ being a 
proceeding in invitum, the requisites of 
which are prescribed by positive law in 
derogation of the common law, a strict com-
pliance with these requisites is indispensable 
to the transfer of title.”

In an ejectment action where the plaintiff 
claimed title under a sheriff’s deed, Justice Lip- 
pincott, in Meyers v. Conover, 65 N. J. L. 187, 
on page 189 said:

“ The defendants have remained in pos-
session of the premises, and the plaintiff 
can only recover against them upon the
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strength and validity of his own title, but 
the defendants can defend their possession 
by attaching the validity and legality of the 
sale and conveyance to the plaintiff.

The recitals in the sheriff's deed of con-
veyance, duly acknowledged and proved, are 
prima facie evidence of the truth thereof, 
but in an action of ejectment based upon 
such a deed of conveyance, the truth of such 
recitals can be attached by the defendants 
in possession, an d  it  is  n o t con ceived  that 
th e d e fe n d a n ts  in  p o sse ss io n  are  in  any  
la ch es, even  w h en  th e y  re st q u ietly  and  
tak e n o  ste p s  to  a v o id  such sa le  an d  con-
v e y a n c e , even  i f  th e y  h av e  k n o w led g e  o f  its  
ex isten ce . ’ ’

T h is  co u rt in  Blatchford v. Conover, 4 0  N . J . 
E ., 2 0 5 , th ro u g h  D e p u e , J .,  sa id  on p a g e  2 1 6 :

“ A sheriff selling lands has only a naked 
power to sell, given by the statute. Todd v. 
Philhower, 4 Z a b .  79 6 . The foundation of his 
power of sale is the judgment. The execu-
tion under which he acts is simply the 
process of the court authorizing its officer 
to carry the judgment into effect. 1 Bouv. 
Law Diet., 49 5 , tit . “ E x e c u tio n ” . In making 
title to lands under a sheriff's sale, the 
judgment, as well as the execution, must be 
shown in evidence. Swan v. Despraux, 7 
H a l. 18 2 . The statute has not dispensed 
with proof of either as a requisite to title 
under a sheriff ’s deed; it has only made the 
recitals in the deed prima facie evidence of 
the judgment and execution. R e v . 1045 , p ar . 
1 3 . And the execution must be supported 
by the judgment produced."

T h e  d e fe n d a n t D ia m o n d , is  n ot in  th is  court, 
seek in g  to  c o lla te ra lly  a tta ck  the ju d g m e n t o f  
th e  D is tr ic t  C o u rt o f  th e F ir s t  J u d ic ia l D is tr ic t  
o f  th e C o u n ty  o f  H u d so n , b u t i f  he w e re  so  

d o in g , th ere  is a m p le  a u th o r ity  in  the cases ju s -



tifying such attack. It has been reiterated many 
times that a void judgment may be attacked col-
laterally but here, there is no judgment. The 
following cases hold that a void judgment is 
subject to a collateral attack:

Elmendorf v. Elmendorf, 58 N. J. E.
113;

Bray v. Neill, 21 N. J. E. 343;
Consolidated Electric Storage Co. v.

Atlantic Trust Co., 50 N. J. E. 93;
Munday v. Vail, 34 N. J. L. 418;
Reynolds v. Stockton, 43 N. J. E. 211;
In re Braune’s Estate, 103 Atl. Rep. 412;
Crawford v. Lees, 84 N. J. E. 324;
In re Struble’s Estate, 87 N. J. E. 311.

The sheriffs deed does not by its recitals, make 
a title for the purchaser and the Sale of Land 
Act merely changes the rule of evidence as has 
been above pointed out.

Henderson v. Hayes, 41 N. J. L. 387;
Campbell v. Dewick, 20 N. J. E. 186;
Meyers v. Conover, 65 N. J. L. 187.

It is respectfully submitted that whereas Dia-
mond could attack the proceedings collaterally, 
inasmuch as the judgment was void, this he has 
not done nor is he required so to do in this case. 
McMahon on the other hand, in order to sup-
port his title under the law, was obligated to 
prove his writ and his judgment and this he has 
failed to do. Such being the case, he has failed 
to prove his own title and his claim to the sur-
plus money must fail.
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P O IN T IV .

There is no judgm ent and the attempt 
to divest Diamond of his title  without 
his knowledge through alleged judicial 
proceedings constituted gross fraud.

It is contended by McMahon that Diamond 
submitted to the jurisdiction of the court by 
virtue of the stipulations (D-4, 3-25-27, Case, p. 
101). The first stipulation, dated September 1st, 
extended the time of the plaintiff to issue sum-
mons to November 1st, 1920, the plaintiff agree-
ing not to take any steps or proceedings to en-
force his lien claim before November 1st. On 
August 24, 1920, the lien had died because sum-
mons had not been issued within the statutory 
period and after that date Diamond could not 
by stipulation, revive it and no special judgment 
could have been entered even if summons had 
later been issued. The second stipulation is 
dated November 1st, and is merely to the effect 
that the time to issue summons and begin suit 
on the lien claim of DeRiso Brothers was ex-
tended to November 15th, 1920, the plaintiff 
agreeing not to take any step or proceedings to 
enforce the lien before November 15th. Exhibit 
D-4, 3-25-27 (Case, p. 101), being a photograph 
of the summons, shows that it was never signed 
by the Clerk.

The testimony shows that the clerk was not 
present on August 23rd, 1920, nor was there a 
deputy clerk nor an acting clerk at that time 
(Case, p. 30,11. 1-28, p. 69,11. 10-45, p. 70, 11. 1-10) 
and that no summons in the case was ever is-
sued (Case, p. 73, 11. 1-23) either before or after 
the signing of the stipulation.
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Certainly, when Diamond executed the stipula-
tion to the effect that the time for issuing the 
summons and commencing suit was postponed 
first to November 1st and then to November 15th, 
it was contemplated that suit would be insti-
tuted in the regular fashion thru the issuance 
of a regular summons and complaint to he prop-
erly served and thus enable Diamond to file his 
answer within twenty days after the service of 
the summons, as is permitted by law, but in-
stead of on or before November 15th, issuing 
summons and commencing suit so that Diamond 
might be served and able to enter a defense, on 
December 27th, in the law office of the judge and 
not in the court, he pretended to give judgment 
to the plaintiff, although not even attempting to 
give special judgment against the land of Dia-
mond. Such a judgment, rendered in the office 
of the judge without all parties having an op-
portunity to be present, is void. Clark v. Heed, 
5. N. J. L. 571, 574. There never was a judg-
ment as appears from Exhibit D-l, 3-25-27, Case, 
p. 98 and Exhibit D-2, 3-25-27, Case, p. 99, be-
ing photographs of the docket. The Clerk was 
on duty on December 27th, but he was not present 
at the entering of the judgment and it was never 
written up (Case pp. 66, 67).

No summons can issue out of the District Court 
without the signature of the clerk himself in the 
event that there is not a deputy or an assistant 
clerk (see section 55 of the District Court Act 
and 2 C. S., p. 1970) and so much stress was 
laid by the legislature upon the signing of proc-
esses by the clerk himself, that a penalty for 
signing processes in blank is provided in Section 
54 of the District Court, 2 C. S., p. 1969. Of 
course, if a summons had been issued and served
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and a judgment had been entered, it would have 
been entered in the docket, which the clerk is 
required to keep by Section 25 of the District 
Court Act, 2 C. S., p. 1961. It was also testified 
that there was no return of service upon either 
Amoroso or Diamond as required by Section 45 
of the District Court Act, 2 C. S., p. 1966 (Case
p. 68).

Even though as late as November 1st, 1920, the 
plaintiff entered into a stipulation with Diamond, 
postponing the time for the issuance of summons 
and the commencement of suit the plaintiff on 
August 23rd, 1920, filed in the office of the Clerk 
of Hudson County, a certificate that suit on the 
lien claim had been commenced on that date in 
the District Court of the First Judicial District 
of the County of Hudson and that summons had 
been issued on that date, requiring the defend-
ants to answer within twenty days after service 
upon them. This certificate was signed by Oscar 
B. Spencer “ Acting Clerk”  and was issued in 
face of the fact that no summons had been issued 
on that date and could not have been issued on 
that date because of the absence of the clerk. 
Section 20 of the District Court Act, 2 C. S., p. 
1959, permits the judge in the illness, absence or 
disability of the clerk

“ to designate and appoint in writing some 
fit person to sign the name of the clerk and 
to issue any writ or other instrument out of 
said court, during the illness, absence or dis-
ability of the clerk.”

The testimony (Case, pp. 30, 36, 69, 70) shows 
that Spencer was an elected constable, who some 
times served processes of the District Court, that 
he made the District Court his headquarters and
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that prior to 1923, he had never been designated 
in writing by the judge as acting clerk, and that 
on August 23rd, 1920, when he signed the said 
certificate included in Exhibit D-8, 3-25-27 (Case, 
pp. 127-128), that he merely assumed to be act-
ing clerk and of course, the certificate so signed 
by him was void. Meyer v. Bishop, 27 N. J. E. 
141. Even though he had been designated as 
acting clerk, he would have had no right to sign 
a certificate as such, but would only have had the 
right, under the court order to sign the name 
of the clerk and even this he did not attempt.

Having lulled Diamond into a belief that the 
lien claim had been abandoned because summons 
was never issued or served, after November 15th, 
the date fixed in the second stipulation, without 
any notice to him whatsoever, they go before 
the judge in his law office, without issuance of a 
summons, without a return of summons upon 
either the alleged builder or the land owner and 
claim that a money judgment was rendered, not, 
according to the judge’s memorandum against 
Amoroso the builder, but against Diamond (Case, 
p. 70). The memorandum does not profess to 
give judgment generally against Amoroso or 
specially against the land of Diamond. No claim 
is made that a special judgment against appel-
lant’s land was given even in this informal, ir-
regular and illegal way, and even though there is 
no entry in the docket of the clerk of the issuance 
or return of process or service upon either de-
fendant or of a trial or entry of judgment, and 
relying upon the certificate of the acting clerk 
(sic) filed on August 23rd, McMahon now claims 
that suit was instituted and the commencement 
thereof evidenced by the aforesaid certificate filed 
as within time and that Diamond’s rights are cut
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off by a sale upon such docketed judgment. "Was 
there ever a greater attempt to use the judicial 
process of a court to deprive a man of his prop-
erty? A  similar abuse is evidenced by the rec-
ord of the certiorari suit introduced in evidence, 
which shows a rule to dismiss the writ, notice 
of a motion for which, counsel for Diamond 
never received and which according to the record 
of the Supreme Court, was illegally served, the 
notice according to the affidavit having been 
served at 4:40 in the afternoon. Of course, if 
this defective alleged service had been called to 
the attention of the Supreme Court, it would 
not have dismissed the writ.

Diamond knew nothing of the institution of a 
suit until after the sale to McMahon’s dummy 
DeRiso, who paid nothing for the property and 
merely acted for McMahon, who paid the pur-
chase price of six hundred twenty-five dollars. 
Certiorari proceedings were then promptly in-
stituted but John McMahon’s wife took an as-
signment of the mortgage on the premises and 
immediately foreclosed. The property was sold 
and purchased by McMahon, all interest of the 
parties, including Diamond, being wiped out in 
the foreclosure, their interest attaching to the 
surplus money of approximately $12,000. Neces-
sarily, the very questions raised in the certiorari 
suit had to be decided by the Court of Chancery 
in the surplus money proceedings and the delay 
in the certiorari case was caused by withholding 
action with the knowledge of the Supreme Court, 
until the question could be determined by the 
Court of Chancery as to whether or not the 
points in the certiorari case could be decided in 
the Court of Chancery, it being contended on a 
motion to dismiss the writ of certiorari by the
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then attorneys for McMahon, that the writ should 
he dismissed because the very points could be de-
cided by the Court of Chancery because it was 
not an attempt to collaterally impeach the judg-
ment of a court, because if the facts were as al-
leged by Diamond, there was no judgment at all. 
As before stated, the dismissal of the writ was 
without the knowledge of Diamond’s counsel un-
til he was informed of the fact by counsel for 
McMahon at a hearing in the surplus money pro-
ceedings.

The Court of Chancery always has jurisdic-
tion over fraud and will set aside a deed for 
fraud, even a tax deed affected by Section 15 
of the Sales of Land Act.

The right of the Court of Chancery in a par-
tition suit to hold a tax deed void because of 
fraud ,was decided by Backes, V. C. in Nugent v. 
Hayes, 120 Atl. Rep. 38, while at the same time, 
recognizing the exclusive jurisdiction of the Su-
preme Court under Section 15 of the Sales of 
Land Act, to set aside the proceedings on cer-
tiorari, the court said:

“ On the second ground—that the tax title 
deed under which Lindsley claims ownership 
was procured by fraud—there can be no 
question that equity can and will relieve, if 
it appears that the order of the circuit court 
to the comptroller to execute the tax deed 
to the purchaser was obtained by fraud-
ulent representations that the ‘ unknown 
owners’ were unknown to the purchaser, and 
in consequence, that the owners were with-
out notice of the foreclosure proceedings. It 
is the peculiar province of equity to relieve 
against fraud regardless of correctness of 
legal formality.”  (Citing cases.)

See also the same case 125 Atl. Rep. 576, set-
ting aside the tax deed.
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And again in Welles v. Schaffer, 129 Atl. Rep. 
622, the same Vice Chancellor held that certio-
rari was the appropriate remedy where the tax 
proceedings were voidable but that ejectment or 
equitable action was proper where the proceed-
ings were void, and Vice Chancellor Lane, in 
Cahill v. Harrison, 100 Atl. Rep. 62^ held:

“ The rule seems to be that where under 
a statute providing for tax sales, etc., a deed 
delivered will be presumptive evidence of 
title, equity may intervene to either pre-
vent the sale, or if the deed be delivered, to 
cancel it. Under the statute (section 8) a 
deed is made ‘ presumptive evidence of title 
in the grantee therein named in all courts 
and places and in any proceedings or ac-
tions \ ’ ’

And he also said:

“ if this court has jurisdiction it will settle 
all questions, legal and equitable.”

Certainly in the case at bar, the court has jur-
isdiction of both parties and subject matter. This 
is a proceeding in rem and the Court of Chan-
cery must decide all questions of title in order 
to dispose of the res. That no statutory provis-
ion will be permitted to take away constitutional 
rights of a property owner, is evidenced by the 
rule that the statutory limitation on the is-
suance of a writ of certiorari has no application 
where the tax or assessment proceedings are in 
violation of constitutional rights and therefore 
void.

Mitsch v. Township of Riverside, 86 
N. J. L. 603, 610;

Walsh v. Newark, 68 N. J. L. 168.
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See also the leading case of Bogert v. Eliza-
beth, 27 N. J. E. 568, where Chief Justice Beas-
ley, speaking for this Court, said:

“ Whatever doubts formerly existed, there 
can be none at the present time, that in cases 
where an instrument exists which, though 
really void, has an ostensible validity, and 
which throws a doubt over the title to real 
estate, a court of equity will interfere, and 
relieve against the injustice of such an illu-
sion. The duty of the Court to intervene on 
such an occasion, was derived from the fact 
that if an instrument could neither be used 
nor enforced, and was detrimental to the 
title of another, it was against conscience 
for the party holding it to retain it, since 
he eould have none but an unworthy object 
for so long.”

And on page 572

“ Nor is this a case to which.the doctrine 
that a party will lose his remedy by his own 
laches, is to be applied. Where the proceed-
ing complained of is so entirely ultra vires 
that it could not in any way have been made 
available, delay in seeking relief is not ob-
jectionable. The reason is, it then produces 
hardship and inflicts no loss. The complain-
ant was not bound to remove these proceed-
ings by certiorari; they were absolutely void, 
from beginning to end, and he had a right 
so to treat them; they could not grow, by 
lapse of time, into a right. The city can 
gain nothing by retaining the shadow of a 
right under this sale; if retained for a cen-
tury, it would be nothing but a shadow still. 
It is, therefore, a gratuitous injury to the 
complainant. He is, in my opinion, entitled 
to relief at the hands of the Court.”

This doctrine was approved by the same Court
in Jersey City v. Lembeck, 31 N. J. E. 255;
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Newark v. Schub, 34 N. J. E., 262 and Adams 
v. South Orange, 80 N. J. E. 543.

For the reasons and on the cases herein set 
forth the order of the Court of Chancery should 
be reversed and it be decreed that Herman M. 
Diamond was the owner in fee simply of the 
mortgaged premises at the time of the fore-
closure sale and therefore, entitled to the sur-
plus moneys.

Respectfully submitted,

J o h n  W a r r e n , 
Solicitor for and of Counsel 

with Herman M. Diamond, 
Defendant-Appellant.
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