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BIL L  OF COM PLAINT.

(F iled  Sept. 13,1930.)

IN  CH ANCERY OF N E W  JE R S E Y .

To the H onorable E d w in  R o b ert W a lker , Chancellor 10 
o f the S ta te  o f N ew  J e rse y :

Complainants, H enry Schmoele, of the City and 
County of Philadelphia and State of Pennsylvania, 
and Charles Schmoele and Ida Schmoele, trustees, 
also of said City of Philadelphia, S ta te  of Pennsyl-
vania, respectfully sh ow :

1. On or about the ninth day of June, one thou-
sand eight hundred and seventy-seven, the Philadel- 20  
phia and A tlantic City R ailw ay Company, a corpo-
ration then existing under and by virtue of the laws 
of the State of New Jersey, w as engaged in the lay-
ing out, acquiring and construction of a right of way  
for steam  railroad between the City of Camden, in 
the County of Camden, said State, and the City of 
A tlantic City, County of Atlantic, New Jersey. A t 
the time aforesaid, the said Philadelphia and A tlan-
tic City R ailw ay Company obtained from  H enry  
Schmoele and W illiam  Ford Schmoele, Charles 30  
Schmoele, Sarah Schmoele, W illiam  Ford Schmoele, 
trustee for Sarah Schmoele, Ida Schmoele, Linda 
Schmoele, A nna Schmoele and Lenna Schmoele, a 
conveyance to itself, bearing date the ninth day of 
June, one thousand eight hundred and seventy- 
seven, for
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“ a right of w ay for the purposes of its  said  
railroad in, upon, through and over certain  
lands belonging to us or any or either of us 
situate in the Townships of Mullica and Gallo-
w ay in the County of A tlantic and State of New  
Jersey, that is to say, in, through, over and 
upon all lands in M ullica and Galloway Town-

10 ship, A tlantic County, New Jersey, South of the 
Camden and A tlantic Railroad from  the middle 
of H eidelberg Avenue to the middle of the 
Pom ona and M ay’s Landing Road belonging to 
us or either of us or in which we or either of 
us have any estate or interest sixty  feet in width  
from  H eidelberg Avenue to New York Avenue 
and forty feet in w idth from  New York A ve-
nue to the Pom ona and M ays Landing R oad.”

20 W hich said deed of conveyance w as duly executed  
and acknowledged by H enry Schmoele and the other 
persons above named as grantors and received and 
recorded in the office of the clerk of A tlantic County, 
New Jersey, A pril 5, 1886, and recorded in said  
office in Deed Book 111 of Deeds, pages 14, &c., a 
true and correct copy of which deed of conveyance 
is attached hereto and made a part hereof and 
marked Exhibit 1.

30 2. Concurrently w ith the execution and delivery
of the said deed of conveyance by H enry Schmoele 
and the other grantors above named and as a con-
sideration for the said conveyance to said railway  
company, said Philadelphia and A tlantic City R ail-
w ay Company executed an agreem ent in w riting to 
and with the said H enry Schmoele and the said W il-
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liam  F. Schm oele, Charles Schmoele, W illiam  
Ford Schmoele, trustee for Sarah Schmoele, Ida  
Schmoele, Linda Schmoele, Anna Schmoele and 
Lenna Schmoele, dated the 9th day of June, 1877, 
duly received in the office of the clerk of A tlantic  
County, October 18, 1877, and recorded in said office 
in Book No. 1 of A greem ents, folio 158, &c., a true 
and correct copy of which agreem ent is attached 10 
hereto and made a part hereof and marked E x -
hibit 2.

3. In and by the said agreement in writing, re-
cited in paragraph 2 hereof, and as a consideration  
for the execution of the conveyance by H enry  
Schmoele and others above named, as recited in 
paragraph 1, said A tlantic City R ailw ay Company 
covenanted and agreed to and with the second par-
ties, as above recited, that it would give to the com- 20 
plainant, H enry Schmoele, or, in 1 the event of his 
death, to his personal representatives or to such 
person as he or, in the event o f his death, such per-
sonal representative, shall designate, annually dur-
ing the first week in January of each and every  
year during its occupation of said lands free yearly  
passes over the line of its  railroad for eleven per-
sons to be named by said H enry Schmoele or, in 
the event of his death, by his personal representa-
tive, before said passes are issued, and further that 30 
the said corporation, or its  successors, would, on 
the surrender of either or any of the said eleven  
passes issue a new one or new ones in lieu thereof 
to such other person as should be named by said  
H enry Schmoele or in the event of his death by his 
personal representative, and provided that no pass *
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surrendered should be renewed more than once in 
one year.

4. Said deed and agreement, bearing the same 
date and being executed concurrently, were deliv-
ered concurrently and im m ediately upon their ex-
ecution and the said railw ay company was at once

10 put into possession of the prem ises so conveyed by  
said grantors. Thereafter and until the year 1930, 
the said Philadelphia and A tlantic City R ailw ay  
Company and its successors in title in possession of 
the said right of w ay and railroad, complied with  
the term s and conditions of the said agreem ent and 
delivered the eleven passes annually to the com-
plainant, H enry Schmoele, and/or to such person  
or persons as he annually nominated to receive such 
passes.

20
5. Upon and after the execution of the said deed 

of conveyance by the said H enry Schmoele, et als., 
to the said Philadelphia and A tlantic City R ailw ay  
Company, it took possession of the prem ises so con-
veyed and proceeded to lay out its right of w ay over 
the same and used the same for the purposes of its  
railroad.

6. B efore the execution of said deed of convey-
30 ance by H enry Schm oele and others to the Philadel-

phia and A tlantic City R ailw ay Company and be-
fore the execution and delivery of said agreement, 
the said railw ay company executed and delivered to 
W illiam  H. Gatzmer and Garret Z. Linderman, as 
trustees, a m ortgage or deed of trust purporting to 

’secure the payment of the sum of $500,000.00, upon
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its right of way, rolling stock, etc., and purporting  
to convey all of said right of w ay between the City 
of Camden, in the County of Camden, and the City 
of A tlantic City, in the County of A tlantic, which 
said m ortgage or deed of trust w as recorded on the 
second day of May, 1877, in Book Y  of M ortgages, 
pages 18, &c. Said m ortgage by its term s purported  
to cover all railroads, rights of way, lands, depots, 10 
etc., then held or thereafter to be acquired by the 
said railway company. T hereafter foreclosure pro-
ceedings were had under said m ortgage or deed of 
trust and Peter L. Voorhees, M aster, under said  
proceedings, did by deed dated October 13, 1883, 
grant and convey to one George R. Kaercher all 
of the said right of w ay between the City of A tlan-
tic City and the City o f Camden, railroads and prop-
erty of the said Philadelphia and A tlantic City 
R ailw ay Company, which deed was thereafter re- 20 
corded in the office of the clerk of A tlantic County 
and in the office of the R egister of Deeds in and for 
the County of Camden, the record in the latter of-
fice being found in Deed Book 110, page 490, &c.

7. Thereafter, by deed dated M ay 13, 1884, said  
George R. Kaercher granted and conveyed all the 
property mentioned and described in the deed from  
P eter L. Voorhees, M aster, to George R. Kaercher, 
including said railroad property, right of way, roll- 30  
ing  stock, lands and prem ises, etc., to the Philadel-
phia and A tlantic City Railroad Company, a new  
corporation, organized under the law s of New Jer-
sey, which last mentioned deed w as recorded in the 
office of the county clerk of A tlantic County and in 
the office of the R egister o f D eeds of the County

Ne* Jersey State Utx*Y
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of Camden, the latter record being found in Book  
113 of Deeds, page 667, &c.

8. Thereafter and in the year 1889, the said P h il-
adelphia and A tlantic City Railroad Company 
m erged and became consolidated with sundry other 
railroad companies, under the name of “ A tlantic

10 City Railroad Com pany,”  and thereafter, in the 
year 1901, said A tlantic City Railroad Company 
m erged and became consolidated with sundry other 
railroad companies under the title of “ A tlantic City 
Railroad Com pany.”  B y  reason of the said several 
deeds of conveyance and the said agreem ents of 
m erger and consolidation, all of the property, fran-
chises, rights of way, stations and other property  
theretofore owned by the Philadelphia and A tlan-
tic City R ailw ay Company, including the right of

20 w ay conveyed by H enry Schmoele and others above 
named to the said Philadelphia and A tlantic City 
R ailw ay Company by deed of conveyance of June 
9, 1877, became vested  and are now vested in and 
the property of the defendant herein, to wit, A tlan-
tic City Railroad Company.

9. The deeds o f conveyance mentioned in para-
graphs 6, 7 and 8 of this bill of complaint are ex-
pressly  referred to in this bill and made a part here-

20 of and certified copies thereof w ill be produced be-
fore this Court upon a hearing of this cause.

10. The agreem ent of the Philadelphia and A tlan-
tic City R ailw ay Company with complainant, H enry  
Schmoele, and his associates in title under the agree-
ment above recited of June 9, 1877, to issue and
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provide passes over its  said railroad and upon and 
over the right of w ay conveyed by H enry Schmoele 
and his associates in title to the said Philadelphia  
and A tlantic City R ailw ay Company, constituted a 
covenant running with the said land, arose out of 
and was the consideration for the conveyance by 
said H enry Schmoele and others of the said land to 
the said railway company; and the conveyance by 10 
the M aster upon a foreclosure sale under the said  
m ortgage or deed of trust w as under and subject 
to the rights of H enry Schmoele under the said  
agreement of June 9, 1877, and the purchaser at 
said foreclosure sale, to wit, George R. Kaercher, 
acquired title to said right of w ay and other prop-
erty of said railw ay company subject to the rights 
of H enry Schmoele under the said agreement of 
June 9, 1877, and upon taking possession of said  
railroad property under said deed became obligated 20 
to complainant, H enry Schmoele, his legal repre-
sentatives and assigns, to perform  said agreement 
and issue the passes annually as required by said  
agreem ent; and upon a conveyance by the said  
George R. K aercher to the Philadelphia and A tlan-
tic City Railroad Company, a corporation of the 
State of New Jersey, form ed to take over the as-
sets, franchises, right of w ay and property of the 
Philadelphia and A tlantic City R ailw ay Company, 
said Philadelphia and A tlantic City Railroad Com- 30 
pany likewise became obligated to complainant, 
H enry Schmoele, to carry out and perform  the terms 
of said agreem ent and to pay and provide to the 
complainant, H enry Schmoele, his legal representa-
tives and assigns, the consideration mentioned in the 
deed for the right of w ay made by complainant,
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H enry iSchmoele, and Ms' associates in title to the 
said Philadelphia and A tlantic City R ailw ay Com-
pany, and likewise the present defendant, the A tlan-
tic  City Railroad Company, became vested with the 
title to said right of w ay and other property of 
the said railw ay company and took possession of all 
the property, etc., of the Philadelphia and A tlantic  

10 City Railroad Company, including the right of way  
conveyed by the complainant, H enry Schmoele, and 
his said associates in title to the Philadelphia and 
A tlantic City R ailw ay Company, as aforesaid, and 
has at all tim es since its incorporation been in pos-
session of and receiving the fu ll enjoyment and bene-
fit of the property so conveyed as aforesaid by  
H enry Schmoele and his said associates in title to 
the said Philadelphia and A tlantic City R ailw ay  
Company, and is now using the same as a part of 

20  its right of way, over which it operates its  said rail-
road between Camden and A tlantic City, in said  
State.

11. Complainants show that ever since the execu-
tion and delivery by H enry Schmoele and his asso-
ciates in title o f the said prem ises set forth and de-
scribed in the deed marked Exhibit 1, the Philadel-
phia and A tlantic City R ailw ay Company and its  
successors in the title to the said property have 

30 been in fu ll and complete possession thereof and 
have received the fu ll use, benefit and enjoyment 
thereof, and the defendant is  at the present time in 
possession and enjoyment o f the said right of way  
so conveyed by the complainant, H enry Schmoele, 
and his associates in title as aforesaid and receives
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the full benefits from  said conveyance and said prop-
erty.

12. On or about the seventh day of December,
1894, complainant, H enry Schmoele, and others as 
partied of the first part, and complainants, Charles 
Schmoele and Ida Schmoele, as parties of the sec-
ond part, executed, acknowledged and delivered that 10 
certain deed, assignm ent or trust agreem ent dated  
December 7, one thousand eight hundred and ninety- 
four, a true and correct copy of which is attached  
hereto and made a part hereof and marked Exhibit
3. In and by said indenture the parties of the first 
part, namely, H enry Schmoele and others granted, 
conveyed, assigned, transferred and set over to the 
said Charles Schmoele and Ida Schmoele as trus-
tees, their successors, executors, adm inistrators and 
assigns, in te r  alia, all the right, title and interest 20 
of the parties therein, including said H enry  
Schmoele, in and to the aforesaid agreem ent be-
tween H enry Schmoele, et a l s and Philadelphia and 
A tlantic City R ailw ay Company, marked Exhibit 2 
herein, and said H enry Schmoele in and by said in -
denture did further covenant and agree to and with  
the said Charles Schmoele and Ida Schmoele as 
trustees, that he or, in the event of his death, his per-
sonal representatives, would designate to receive the 
passes mentioned in said agreement of June 9, 1877, 30  
such persons as the said Charles Schmoele and Ida  
Schmoele, trustees under said indenture, or their 
assigns or successors in the trust, should from  time 
to tim e designate and appoint, which said indenture 
is recorded in the office for Recording of D eeds in
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and for the City and County of Philadelphia, in 
Book J. J. C. No. 133, page 443.

13. A ll of the successors in title of the Philadel-
phia and A tlantic City R ailw ay Company to the said  
property, including the defendant, adopted said 
agreem ent and carried out the obligations imposed  

10 thereby w ith respect to said property and its use 
in favor of the complainants and at all tim es up to 
and including the year 1929 carried out and per-
formed the term s and conditions of the said agree-
ment. B ut the defendant, upon request made by the 
complainants for the issu ing of passes for the year 
1930, in accordance w ith the terms of said agree-
ment and to the persons designated in accordance 
with the term s of said agreement, has refused to 
issue the same or any of them and, on the contrary, 

20 has notified com plainants that it, the said defen-
dant, is  not bound by the terms of said agreement 
of June 9, 1877, and is not required to issue any 
passes under the said agreement and that it w ill not 
in the future issue any more passes over its said  
railroad under and in compliance w ith the terms of 
said agreem ent; all of which acts of the defendant 
are in  violation of the said agreem ent of June 9, 
1877, by which the defendant is bound, and in d is-
regard of its obligations to complainants under said  

30 agreement. Said defendant remains in possession  
of the said property so conveyed, enjoys the fu ll 
benefits from  its use and occupancy for its  railroad  
purposes, but has now refused to provide and sat-
is fy  the consideration which is the basis of such use 
and occupancy.
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14. Complainants charge that the Philadelphia  
and A tlantic City R ailw ay Company took title to 
and obtained possession of the lands m entioned m  
the said agreement of June 9, 1877, for the purposes 
of its  railroad, subject to and burdened with all the 
covenants therein contained w ith respect to the is -
suing of said passes and the delivery thereof in  
accordance w ith  its  term s; that each and every sub- 10 
sequent holder of said lands and each and every suc-
cessor in title of the said Philadelphia and A tlantic  
City R ailw ay Company, down to and including the 
defendant, received title thereto and took possession  
thereof w ith fu ll notice of the rights of H enry  
Schmoele and the other grantors named in said deed  
and subject to and burdened with the obligations 
arising thereout and specifically to issue the free 
yearly passes provided by said agreem ent to be 
issued, and that defendant is now legally  obligated ZU 
to carry out and perform  said agreement and issue  
said passes over said railroad and right of w ay now 
owned and possessed by the defendant, and the re-
fusal of the defendant so to do is in violation of 
the rights of complainants under said agreem ent and 
is unjust and inequitable, and that the continued oc-
cupation, possession and use by the defendant of the 
lands so conveyed to the defendant’s predecessor 
in title by the said H enry Schmoele and others while 
refusing to carry out and perform  the term s of said  
agreem ent of June 9, 1877, and while refusing to 
issue and deliver said passes, are unjust and in-
equitable and should be enjoined by this Court.

Complainants are without full, adequate and com-
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plete relief in the courts of law and, therefore, 
pray:

1. That the A tlantic City Railroad Company, who 
is the defendant to this suit, may answer this hill of 
complaint and each statem ent therein made.

[0 2. That the said defendant, A tlantic City Railroad
Company, m ay he required by decree of this Court 
to specifically perform  that certain agreement re-
cited in paragraph 2 of this hill, to w it, the agree-
ment of June 9, 1877, by issu ing and delivering to 
the complainants the passes called for by said agree-
ment and to the persons designated by the complain-
ant, H enry Schmoele, and/or by the complainants, 
Charles Schmoele and Ida Schmoele, trustees, as 
aforesaid.

20
3. That this Court m ay determine the value of 

the said eleven passes to the complainants so unis-
sued for the year 1930 and the value of said passes  
which shall remain unissued pursuant to the terms 
of said agreement up to the date of the decree of 
this Court, and that this Court m ay require by its  
said decree that the defendant shall pay to the com-
plainants the value of said unissued passes as so to 
be determined by this Court.

30
4. That the defendant be enjoined from  occupy-

ing, possessing or in any w ay using the lands de-
scribed in said agreem ent and in said deed or any 
part thereof until it shall fu lly  comply with the 
term s of said agreem ent and issue and deliver the 
passes as hereinabove prayed.
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5. That a w rit of subpoena may issue command-
ing the said defendant to answer this bill of com-
plaint and to abide by such decree as this Court may 
make in the prem ises.

6. That there may issue out of and under the seal 
of this Court its w rit of injunction against the de-
fendant, restraining and enjoining said defendant 10 
from  further occupation, possession and use of the 
said prem ises described in said deed and said agree-
ment until the defendant shall carry out and per-
form  the terms of said agreem ent and issue and de-
liver the passes as therein required.

B l e a k l y , S t o c k w e l l  & B u r l i n g ,
S o lic ito rs  fo r  and o f C ounsel w ith  

C om plainants.

20

E X H IB IT  1.

Grant of B ight of 
W ay.

30

W H E R E A S The Philadelphia and A tlantic City 
R ailw ay Company have located a route for a R ail-
road about to be built by said corporation from  the
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City of Camden through the Counties of Camden 
and A tlantic to A tlantic City and land belonging to 
W illiam  Ford Schmoele, H enry Schmoele, Charles 
Schmoele, W illiam  Ford Schmoele and Lenna 
Schmoele, situate in the Townships of Mullica and 
Galloway in the County of A tlantic and S ta te  of 
New Jersey  lie along and near the route which has 

10 been selected for the construction of said Railroad. 
Now Therefore Know A ll Men by These Presents, 
That we W illiam  Ford Schmoele, Trustee for Sarah  
Schmoele, Ida Schmoele, Linda Schmoele, Anna  
Schmoele and Lenna Schmoele and Sarah Schmoele, 
of the City of Philadelphia in the County of P h ila-
delphia and State of Pennsylvania in consideration  
of the prem ises of the sum of one dollar and eight 
fu ll paid shares of the capital stock of said corpora-
tion to us in  hand w ell and truly paid, the receipt 

20 w hereof is hereby acknowledged and a certain  
agreem ent bearing even date herewith have granted  
and conveyed and do hereby grant and convey to 
said Philadelphia and A tlantic City R ailw ay Com-
pany a right of w ay for the purposes of its  said 
Railroad in, upon, through and over certain lands 
belonging to us or any or either o f us situate in the 
Townships of Mullica and Galloway in the County 
of A tlantic and State of New Jersey, that is to say, 
in, through over and upon all lands in Mullica and 

30 Galloway Township, A tlantic County, New Jersey, 
south of the Camden and A tlantic Railroad from  
the middle of H eidelberg Avenue to the middle of 
the Pom ona nnd M ay’s landing Road belonging to 
us or either of us or in which we or either of us have 
any estate or interest sixty  feet in width from  
H eidelberg Avenue to New York Avenue and forty
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feet in width from  New York Avenue to the Pomona  
and M ay’s Landing Road. And we do hereby for  
ourselves, our and each of our heirs, executors, ad-
m inistrators and assigns, covenant and agree to and 
with the said The Philadelphia and A tlantic City 
R ailw ay Company, its  successors and assigns, that 
we are seized of an absolute indefeasible estate of 
inheritance in fee simple of, in  and to the hereby 10 
granted prem ises w ith the appurtenances that the 
same are freely, clearly and absolutely discharged  
from  all m ortgages, judgments and other incum-
brances whatsoever, that we have full power and 
law ful authority to grant, bargain, sell and convey 
the same to the said The Philadelphia and A tlan-
tic City R ailw ay Company, its  successors and as-
signs, in manner and form  as is hereinbefore ex-
pressed, that the said The Philadelphia and A tlan-
tic C ity R ailw ay Company, its  successors and as- 20 
signs, shall and m ay at all tim es hereafter peace-
ably and quietly have, hold, use, occupy, possess and 
enjoy the above granted prem ises and every part 
and parcel thereof w ith the appurtenances, without 
any let, suit, trouble, m olestation, eviction or d is-
turbance of us or any or either of us, our or either 
of our heirs, executors, adm inistrators or assigns, 
or of any other person or persons law fully claiming 
or to claim the same and that it shall and may be 
law ful for said corporation, its  agents, officers and ^ 
servants to enter into and upon all lands above de-
scribed by us or any or either of us owned or occu-
pied and situate in the Township, County and State  
aforesaid along the line above described for the pur-
pose of building, constructing, m aintaining, oper-
ating or repairing said railroad and to excavate, re-
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move, use, take, occupy, possess and enjoy for the 
purpose aforesaid so much of said lands along the 
line aforesaid as m ay he necessary not exceeding 
six ty  feet in w idth unless more land shall he re~ 
quired for slopes of cuts and embankments and in 
that event to excavate, remove, use, take, occupy, 
possess and enjoy so much more land as shall he 

10 required for such slopes of cuts and embankments 
to have, hold, occupy, possess and enjoy the same 
for the purposes aforesaid to the use of said cor-
poration, its  successors and assigns, as long as the 
same shall he used for the purpose o f a Railroad and 
no longer. The consideration of this deed being full 
com pensation to each and all of us for the use of 
our land, for m aterials in, or on the same, and for 
all dam ages present or prospective sustained or to 
he sustained by us or any or either of us by reason  

20 of the construction and operation of said Railroad.
In W itness W hereof we have hereunto set our 

hands and seals this ninth day of June, in the year  
of our Lord one thousand eight hundred and sev-
enty-seven.

W illiam  Ford Schmoele (Seal)
H enry Schmoele (Seal)
■Charles Schmoele (Seal)
W illiam  Ford Schmoele (Seal)
Trustee for Sarah, Ida,

30 Linda, A nna and Lenna Schmoele
Sarah Schm oele (Seal)

Signed, sealed and delivered  
in the presence of 

F . M. Copeland as to sig. 
of W illiam  Ford Schmoele 
as to Henry, Charles and 
Sarah Schmoele
B. F . Moore 
Thomas I. M urray
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State of New York J 
County of New York Jss*

B E  IT R EM EM BER ED  that on this ninth day of 
June, in the year of our Lord one thousand eight 
hundred and seventy-seven, before me F . M. Cope-
land, a Commissioner of New Jersey, personally ap-
peared W illiam  Ford Schmoele who I  am satisfied 10 
is one of the grantors mentioned in the within deed 
and I having first made known to him the contents 
thereof he did personally and as Trustee acknowl-
edge that he signed, sealed and delivered the same 
as his voluntary act and deed for the uses and pur-
poses therein expressed. A ll of which is hereby 
certified. In w itness whereof I have hereunto set my 
hand and official seal.

F . M. Copeland (Seal) 
Commissioner for New Jersey. 20

State of Pennsylvania |
City of Philadelphia Jss‘

B e it remembered that on this eleventh day of 
June, A. D. eighteen hundred & seventy-seven before 
me Benjam in F . Moore, a  Commissioner for the 
State of New Jersey, residing in the City of Phila- 30  
delphia personally appeared H enry Schmoele, 
Charles Schmoele and Sarah Schmoele, who, I am 
satisfied are the grantors in the within deed and I  
having first made known to them the contents there-
of they did separately acknowledge that they signed, 
sealed and delivered the same as their voluntary act
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and deed for the purposes and uses therein ex-
pressed. A ll of which is  hereby certified.

B. F . Moore (Seal)
Commissioner for New Jersey. 

R eceived and Recorded A pril 5th, 1886 
Lew is E vans, Clerk.

10

I, L E W IS  P. SCOTT, Clerk of the Court of Com-
mon P leas, in and for the County of A tlantic, the 
same being a Court of Record do hereby certify  
that the foregoing is  a true, fu ll and correct copy 
of a certain R ight of W ay made by W illiam  F. 
Schmoele, et al., to The Philadelphia and A tlantic  
City R ailw ay Company as the same is recorded in  
my said office in Deed Book :^:111 pnge 14 &c.

20  IN  W IT N E S S  W H E R E O F I have
hereunto set my hand and affixed the 

(S E A L ) seal of said Court and County at M ay’s 
Landing, N. J. this fifth day of Decem -
ber, A. D. one thousand nine hundred 
and six (1906).

L E W IS P. SCOTT, 
Clerk.

E X H IB IT  2.

T H IS  A G R EEM EN T made and entered into this 
Ninth day of June, in the year of our Lord, one 
thousand eight hundred and seventy-seven, Between  
The Philadelphia and A tlantic City R ailw ay Com-
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pany, a corporation under and by virtue of the laws 
of the State of New Jersey, of the first part, and 
W illiam  Ford Schmoele, H enry Schmoele, Charles 
Schmoele, W illiam  Ford Schmoele, A nna Schmoele 
and Lenna Schmoele, all of the City of Philadelphia, 
in the State of Pennsylvania, of the second part.

W H E R E A S, the said parties of the second part 
have by a deed bearing even date herewith granted 10 
and conveyed unto the said party of the first part, 
its successors and assigns, a right of w ay for the 
purposes of its  railroad, through and over all land 
by them the said parties of the second part or any 
or either of them owned or occupied, situate in the 
County of A tlantic, in the State of New Jersey, 
South of the Camden and A tlantic Railroad and ex-
tending from  H eidelberg Avenue to the Pom ona and 
M ays Landing Road, and in said grant particularly  
described, the consideration of said grant being the 20 
perform ance of this agreem ent and eight fu ll paid  
shares of the capital stock of the said party of the 
first part and also the sum of one d o llar:

Now therefore this agreement W itnesseth, that 
the said The Philadelphia and A tlantic City R ail-
w ay Company, in consideration of the prem ises doth 
hereby for itse lf and its successors covenant and 
agree to and with the said parties of the second part 
to give to the said H enry Schmoele or in the event 
of his death to his personal representatives, or to 30 
such person as he, or in the event o f his death, such 
personal representative shall designate annually, 
during the first week in January of each and every  
year during its occupation of said lands free yearly  
passes over the line of its Railroad, for eleven per-
sons to be named by said H enry iSchmoele or in the
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event of his death by his personal representative, 
before said passes are issued^ and further that the 
said corporation or its successors w ill on the sur-
render of either or any of said eleven passes issue  
a new one or new ones in lieu thereof to such other 
person as shall be named by said H enry Schmoele 
or in the event of his death by his personal repre- 

10 tentative, provided that no pass (surrendered) shall 
be renewed more than once in one year.

IN  W IT N E SS  W H E R E O F the said party of the 
first part hath caused this agreement to be signed  
by its President and its Common seal to be set here-
to attested by its secretary and the said parties of 
the second part have hereunto set their hands and 
seals the day and year first above written.

Samuel Richard, Prest. (Seal) 
W illiam  Ford Schmoele (Seal)

20 H enry Schmoele (S eal)
Charles Schmoele (Seal)
Sarah  Schmoele (Seal)
W illiam  Ford Schmoele,

Trustee for Sarah, Ida, 
Linda, A nna and Lenna 
Schmoele (Seal)

Sealed and Delivered  
in the presence of 
F. M. Copeland as to 

30 W illiam  Ford Schmoele. 
as to Henry, Charles and 
Sarah Schmoele
B. F . Moore 
Thomas I. M urray

A ttest:
W . S. Linman,

Secy. (S E A L )
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ST A T E  OF N E W  YORK
CITY A N D  COUNTY OF N E W  YORK )

Be it remembered that on this ninth day of June,
A. D. 1877, before me, Francis M. Copeland, a Com-
m issioner of the State of New Jersey  in the above 
city personally appeared W illiam  Ford Schmoele, 
who I am satisfied is one of the grantors of a deed 10 
of right of w ay bearing even date herewith; and I  
having first made known to him the contents thereof 
he did acknowledge that he signed, sealed and con-
veyed the same as his voluntary act and deed for  
the uses and purposes therein expressed. A ll of 
which is hereby certified.

IN  W IT N E S S  W H E R E O F I have hereunto set 
my name and affixed seal.

(SE A L )

ST A T E  OF P E N N SY L V A N IA  j gg 
CITY OF P H IL A D E L P H IA  $

B E  IT  R EM EM BER ED  that on this Eleventh  
day of June Anno Dom ini One thousand eight hun-
dred and seventy-seven, personally appeared before 30 
me, B. F . Moore, a commissioner of the State of 
New Jersey, residing in the City of Philadelphia, 
H enry Schmoele, Charles SehmoeTe and Sarah  
Schm oele, grantors of a deed of right of w ay bear-
ing  even date herewith and who I  am satisfied are 
the grantors mentioned therein; and I  having first

F . M. Copeland,
Commissioner for New Jersey. 20
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' made known to them the contents thereof they did 
separately acknowledge that they signed, sealed and 
delivered the same as their voluntary act and deed, 
for the uses and purposes therein expressed. A ll of 
which is hereby certified.

B. F . Moore,
Commissioner for the State  

10 of New Jersey.
(S E A L )

R eceived Oct. 18 1877 and recorded in 
the C lerk’s Office of A tlantic County at 
Mays Landing N. J. in Book No. 1 o f  
Agreem ents, folio 158 &c.

L. A. Down, Clerk.

20 E X H IB IT  3.

T H IS  IN D E N T U R E  Made this Seventh day of 
December A. D. One thousand eight hundred and 
ninety four between W ILLIAM  F . SCHM OELE  
of Antwerp in the Kingdom  of Belgium , H E N R Y  
SCHM OELE of London in the Kingdom  of Great 
Britain, C H A R LES SCHM OELE of the City -of 
Philadelphia, Pennsylvania, and N A N S IE  M. his 
w ife, ID A  SCHM OELE of said City of Philadel- 

0 phia, W E ST O N  DO NALDSO N of said City of 
Philadelphia and A N N A  S. his w ife in right of said  
Anna S., GEORGE J. N EW TO N  of Pottstow n, 
Pennsylvania and L IN D A  S. his w ife in right of 
said Linda S. and W ILLIAM  H. FORD, surviving  
executor and trustee under the w ill o f  John M. Ford, 
late of said City of Philadelphia, deceased, all of the
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one part and C H A R LES SCHM OELE and ID A  
SCHM OELE of said City of Philadelphia, Trustees 
as hereinafter constituted of the other part W IT -
N E S S E T H : W H E R E A S  John M. Ford, late of 
the City of Philadelphia, deceased, by his last w ill 
and testam ent dated the fifth day of June 1866, and 
a codicil thereto dated the fourteenth day of July, 
1875, duly proved and rem aining of record in the JQ 
office of the R egister of W ills of Philadelphia  
County, did inter alia devise and bequeath as fo l-
low s:

11 Second. I  give, devise and bequeath to my E xe-
cutors therein named, and to the survivor of them, 
and the H eirs, Executors, A dm inistrators and A s-
signs of the survivor, and to such person or persons, 
corporation or corporations as may succeed them or 
him in the said office, all that m essuage and lot of 20 
ground No. 258 Franklin Street which I  recently  
purchased of Thomas J. W oolfe; in trust, neverthe-
less, to, for and upon the follow ing uses and trusts, 
to perm it and suffer my niece, S A R A H  
SCHM OELE, to occupy the same with her fam ily as 
a residence for and during all the term of her na-
tural life, free of rent or other charge, she paying  
the interest on incumbrances, taxes, w ater rent, re-
pairs, and all other expenses incident to the said 
p rop erty ; or, in case she should desire not to reside 30 
in the said property, then to lease and dem ise the 
same, and, after paying the interest on incum-
brances, taxes, water rent, repairs, and other ex-
penses incident to the same, to pay over the net 
rents and income from  the said property to my 
said niece for and during all the term of her na-
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tural life, for her own sole and separate use, free, 
clear, and discharged from  her debts and engage-
ments, or the debts and engagem ents of her hus-
band, and not to be liable to anticipation; and from  
and im m ediately after the decease of my said niece, 
I  give, devise and bequeath the said property or 
the proceeds thereof, in case the same may be sold

10 by m y Executors, and for this purpose I  include 
the said property under the power of sale giving to 
m y said Executors under my W ill, to such of the 
children of m y said niece as may be living at the 
tim e of her decease, and the child, children, and is -
sue of any of them then deceased, in equal parts 
and shares, such issue of any deceased child or chil-
dren to take only the part or share to which his, her, 
or their deceased parent would have been entitled  
if  living.

20
TH IR D. W hereas, I  have advanced to H E N R Y  

and W ILLIAM  SCHM OELE certain amounts of 
money, to secure which I hold certain m ortgage se-
curities together w ith other evidences of indebted-
ness; now I desire it to be fu lly  understood that 
while I do not w ish to form ally release the payment 
of the same, yet, for the purpose of protecting my 
Executors in the responsibility of their duty, I  order 
and direct that no adverse legal or equitable pro-

30 ceedings of any character shall be taken against 
them, their heirs, executors, adm inistrators or as-
signs for the collection of the same, by which they  
or their fam ilies m ight in any w ay be harassed. I 
therefore give, devise and bequeath to my executors 
named in my said W ill all m ortgage security or se-
curities, evidence of indebtedness, and other, my
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rights, title and interest in any real estate derived  
through said m ortgage security situate in the State  
of New Jersey  or elsewhere, and other claim s and 
demands, w ith all the powers, options, and direc-
tions which I have in the prem ises, to hold the same 
intact, as they now exist, provided the same entail 
no expense to my estate, or to foreclose and collect 
the same, if  necessary to make title to any of the 10 
real estate bound by such m ortgage security, and to 
hold such m ortgage security evidence of indebted-
n ess; real estate, amounts collected, or to be col-
lected, to and for the sole and separate use of my 
said niece, S A B A H  SCHM OELE, for and during  
all the term of her natural life , for her own sole and 
separate use, free, clear and discharged from  the 
debts and engagem ents of her husband, past, pres-
ent, or future, and not liable to anticipation, and 
from  and im m ediately after her decease, then I  give 20 
devise and bequeath the same, and order the same 
to be paid, divided, and distributed to and among 
such of the children of m y said niece as m ay be liv -
ing at the time of her decease, and the said child, 
children or issue of any of them, then deceased, in 
equal parts and shares, such issue of any deceased  
child or children to take only the part or share to 
which his, her or their deceased parent would have 
been entitled if  liv in g .”

30
ANT) W H E E E A S  by indenture dated the 

Twentieth day of March, 1868 and recorded at P h ila-
delphia in Deed Book J. T. 0 .  164 page 124 &c. 
W illiam  Schmoele and w ife conveyed to John M. 
F ord  a certain four story brick m essuage and lot or 
piece of ground situate at the southwest corner of
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Franklin and Vine Streets hereinafter more par-
ticularly described in trust for the separate use of 
Sarah Schmoele during her life  and for her children 
being the issue of her m arriage w ith the said H enry  
Schmoele.

A N D  W H E R E A S by agreem ent dated the Ninth  
10 day of June 1877, duly recorded in the C lerk’s Office 

of A tlantic County, New Jersey, in Book No. 1 of 
Agreem ents folio 158 &c., The Philadelphia and 
A tlantic City R ailw ay Company covenanted to give  
to H enry Schmoele, or in the event of his death to 
his personal representative or to such person as he 
or in the event of his death such personal repre-
sentative shall designate, annually during the first 
week in January of each and every year free yearly  
passes over the line of its  railroad for eleven per- 

20 sons to be named by said H enry Schmoele, or in 
the event o f his death, by his personal representa-
tive before said passes are issued as in and by said  
agreem ent is more fu lly  set forth.

A N D  W H E R E A S Sarah Schmoele, late of the 
City of Philadelphia deceased, departed this life  the 
first day o f A pril, 1894, leaving surviving her six  
children viz: the said W illiam  F. Schmoele, H enry  
Schmoele, Charles Schmoele, Ida Schmoele, Anna 

30 Donaldson, w ife of W eston Donaldson and Linda S. 
Newton, w ife  of George J. Newton and leaving also 
a w ill dated the thirteenth day of October 1888 duly 
proved and rem aining of record in the office o f the 
register o f W ills for the County of Philadelphia, and 
by said w ill did inter alia direct the paym ent to her 
daughter Ida Schmoele so long as said daughter re-
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mained unmarried, of the sum of Twelve Hundred  
dollars per annum out of the net income of testa-
tr ix ’s estate. A N D  W H E R E A S the net income of 
the estate of said Sarah Schmoele deceased is not 
sufficient to pay the said annuity of Twelve hundred 
dollars to Ida Schmoele and it is the desire of her 
brothers and sisters to secure the paym ent th ereo f:

10
NOW  T H IS  IN D E N T U R E  W IT N E S S E T H :  

That the said W illiam  F. Schmoele H enry Schmoele, 
Charles Schmoele and N ansie his w ife, Ida Schmoele, 
W eston Donaldson and Anna S. his w ife, George J. 
Newton and Linda S. his w ife and W illiam  H. Ford  
surviving executor and trustee under the w ill of 
John M. Ford, deecased (the said W illiam  H. Ford  
joining herein in order to convey the legal title, the 
trust having become executed and all the cestuisque 
trust being parties hereto and requesting him to join 20 
for and in consideration of the prem ises and of the 
sum of one dollar to them in hand paid by Charles 
Schmoele and Ida Schmoele, the receipt whereof is 
hereby acknowledged, have granted, bargained, sold, 
assigned, transferred and set over and by these 
presents do grant, bargain and sell, assign, trans-
fer and set over unto the said Charles Schmoele 
and Ida Schmoele, their successors, executors, ad-
m inistrators and assigns all the unexpired term of 
N ine hundred and ninety nine years from  the first 30 
day of November, 1893, in A ll that m essuage and 
lot of ground described in the said codicil to the 
w ill of John M. Ford, deceased, as No. 256 Franklin  
Street, and which is  more particularly described as 
fo llo w s: ALL that brick m essuage or tenem ent and 
lo t or piece of ground situate on the W est side of
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Franklin Street at the distance of fifty nine feet 
southward from  the south side of V ine Street in the 
City of Philadelphia, containing in front or breadth 
on the said Franklin Street tw enty feet and extend-
ing of that breadth in length or depth westward be-
tween parallel lines at right angles w ith the said  
Franklin Street one hundred and tw enty two feet

10 eight inches to a three feet four inches wide alley  
leading Northward into V ine Street Bounded N orth-
ward by ground demised to John Rice. W estward  
by the aforesaid alley, Southward by ground de-
m ised to Nathan Trotter and Eastw ard by Franklin  
Street aforesaid (B eing the same prem ises which 
Thomas J. W oolf and w ife by indenture dated the 
E ighth day of May 1875 and recorded at Philadel-
phia in Deed Book F . T. W. No. 197 page 384 &c. 
granted to said John M. Ford.)

20
ALSO all the m ortgage securities and evidences 

of indebtedness mentioned in the hereinbefore re-
cited codicil to the w ill of John M. Ford, deceased, 
and the real estate on which the same is secured and 
any real estate acquired on account of or through  
foreclosure of such m ortgage securities or indebted-
ness.

ALSO all the right title and interest of the said
30 W illiam  F . Schmoele, H arry Schmoele, Charles 

Schmoele, Ida Schmoele, A nna S. Donaldson and 
Linda S. Newton in and to the property conveyed by 
the hereinbefore recited deed of W illiam  Schmoele 
and w ife to John M. Ford and more particularly de-
scribed as fo llo w s: A ll the balance of the unexpired  
term of nine hundred and ninety nine years from  the
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first day of January 1843 in all that certain four 
story brick m essuage and lot or piece of ground sit-
uated at the southwest corner of Franklin and Vine  
Streets in the City of Philadelphia containing in 
front or breadth on the said Franklin Street tw enty  
feet and in length or depth westward keeping the 
same width one hundred and tw enty two feet eight 
inches. Bounded southwardly by a m essuage or 10 
ground now or late of Robert Sm ith Northward by  
the said Vine Street, W estward by a three feet and 
four inches wide alley and E astw ard by the said 
Franklin Street.

ALSO all the right title  and interest of the said  
parties of the first part of in and to the aforesaid  
agreem ent with the Philadelphia and A tlantic City 
R ailw ay Company dated the Ninth day of June 1877 
and recorded as aforesaid in the C lerk’s Office of At- 20 
lantic County, New  Jersey  in Book No. 1 o f A gree-
m ents folio 158 &c and the said H enry Schmoele 
covenants and agrees w ith the said Charles Schmoele 
and Ida Schmoele, Trustees as hereinafter consti-
tuted that he, or in the event of his death, his per-
sonal representatives, w ill designate to receive the 
passes m entioned in said agreem ent such persons as 
the said-Charles Schmoele and Ida Schmoele, Trus-
tees as aforesaid, or their assigns or successors in 
the trust shall from  time to time designate and ap- 30  
point.

TO G ETH ER with all and singular the buildings, 
improvem ents, streets, alleys, passagew ays, waters, 
watercourses, rights, liberties, privileges--heredita-
m ents and appurtenances thereunto belonging or in
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any w ise appertaining and the reversions, remain-
ders, rents, issues and profits thereof and all the 
estate, rights, title interest property claim and de-
mand w hatsoever of the said parties of the first part 
in law, equity or otherwise howsoever of in and to 
the same and every part thereof, subject neverthe-
less as respects the aforesaid property at the South- 

10 w est corner of Franklin and V ine Streets to the 
paym ent of two ground rents, one o f two hundred 
and forty  dollars per annum issu ing out of the 
easternm ost ninety-seven feet in length and one of 
fifty  eight dollars per annum issu ing out of the 
westernm ost tw enty five feet eight inches in lenght 
and subject as respects the aforesaid property sit-
uated on the w est side of Franklin Street fifty-nine 
feet south of Vine Street to the paym ent of two 
ground rents, one of two hundred and ten dollars 

20 per annum and the other of thirty dollars per an-
num.

TO H A V E  A N D  TO HOLD the said properties 
hereby granted or mentioned and intended so to be 
with the appurtenances unto the said Charles 
Sehmoele and Ida Schmoele, their heirs, executors, 
adm inistrators and assigns IN  T R U ST  nevertheless 
for the follow ing uses and purposes to w it: From  
tim e to tim e to rent the said m essuages, to sell the 

30 said railroad passes, to collect the income or pro-
ceeds o f all the property hereby conveyed and gen-
erally to take charge of and m anage said prop-
erty and out of the net income thereof to pay  
quarterly to Ida Schmoele for her own use as long  
as she remains unmarried, a sum sufficient when 
added to the quarterly sums received by her from



B ill o f C om plaint 31

the estate of her mother Sarah Schmoele- under the 
provisions of the la tter ’s w ill to make up the annual 
sum of tw elve hundred dollars, commencing from  
the date of the death of said Sarah Schmoele, said  
paym ents to Ida Schmoele not to be subject to as-
signm ent by w ay of anticipation, or subject to execu-
tion attachment or other legal process for any debts, 
engatem ents or liabilities. And in trust as to the 10 
balance of the net income after making such 
quarterly paym ents to Ida Schmoele to pay the same 
in equal shares to the aforesaid W illiam  F . Schmoele, 
H enry Schmoele,* Charles Schmoele, Ida Schmoele, 
Anna S. Donaldson and Linda S. Newton in equal 
shares, and upon the death or m arriage of Ida  
Schmoele whichever shall first happen, then in trust 
to sell and convert the said properties hereby con- . 
veyed into money at such tim es and in such manner 
as to said trustees shall seem m ost advantageous, 20 
and to execute conveyances thereof to the purchasers 
without any liability  on the part of such purchasers 
to see to the application of the purchase m oney; and 
to divide the net proceeds of said properties in equal 
shares among the said W illiam  F . Schmoele, H enry  
Schmoele, Charles Schmoele, Ida Schmoele, Anna 
S. Donaldson and Linda S. Newton their respective 
executors or adm inistrators or assigns. And until 
such sale and division is made to divide the net in -
come accruing subsequent to the death or m arriage 30 
of said Ida Schmoele in equal shares among said  
W illiam  F. Schmoele, H enry Schmoele, Charles 
Schmoele, Ida Schmoele, Anna S. Donaldson and 
Linda S. Newton, their respective executors, admin-
istrators or assigns. And upon the further trust at 
any tim e prior to the death or m arriage of Ida
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Schmoele from  tim e to time whenever in the judg-
ment of said trustees it m ay seem advantageous to 
do so, to sell the whole or any part or parts of the 
properties hereby conveyed either at public or pri-
vate sale and on such terms as to the trustees m ay  
seem best and to execute conveyances to the pur-
chasers therefor without any liability  on the part of 

10 such purchasers to see to the application of the 
purchase money, and to reinvest the proceeds of such 
sales in other real or personal property not neces-
sarily confining them selves to what are technically  
known as legal investm ents and hold the same upon 
the trusts of this indenture.

A N D  the said W illiam  F . Schmoele, H enry  
Schmoele, Charles Schmoele, Ida Schmoele, Anna S. 
Donaldson and Linda S. Newton for them selves, 

20 their respective heirs, executors and adm inistrators 
do by these presents covenant and agree to and with  
the said Charles Schmoele and Ida Schmoele, Trus-
tees as aforesaid, their heirs, executors, adm inis-
trators and assigns that they the said W illiam  F. 
Schmoele, H enry Schmoele, Charles Schmoele, Ida  
Schmoele, Anna S. Donaldson and Linda S. New -
ton and their heirs all and singular, the properties 
herein described and granted or mentioned and in-
tended so to be w ith the appurtenances unto the 

30 said Charles Schmoele and Ida Schmoele, Trustees 
as aforesaid, their heirs, executors, adm inistrators 
and assigns against them the said W illiam  F. 
Schmoele, H enry Schmoele, Charles Schmoele, Ida  
Schmoele, Anna S. Donaldson and Linda S. Newton  
and their heirs, executors and adm inistrators and 
against all and every other person or persons whom-
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soever law fully claim ing or to claim the same or any 
part thereof by from  or under them or any of them  
shall and w ill subject as aforesaid, warant and for-
ever defend. A N D  the said W illiam  H. Ford, sur-
v iving executor and trustee under the w ill of John
M. Ford, deceased, for him self, his heirs, executors 
and adm inistrators doth covenant prom ise and agree 
to and with the said Charles Schmoele and Ida 10 
Schmoele, Trustees as aforesaid, their heirs, execu-
tors, adm inistrators and assigns that he the said  
W illiam  H. Ford has not heretofore done or com-
m itted any act, m atter or thing whatsoever whereby 
the prem ises hereby granted or any part thereof is  
are or shall be impeached, charged or incumbered in 
title charge estate or otherwise howsoever.

IN  W IT N E SS  W H E B E O F  the parties hereto  
have hereunto set their hands and seals the day and 20 
year first above written.
Sealed and Delivered  

in presence of:
F . A. Christman 
w itness for the signature 
of H enry Schmoele

I. M. A izpiri 
A s to Charles Schmoele 
N ansie M. Schmoele, Ida
Schmoele, W eston Donaldson 30
and Anna S. Donaldson,
George J. Newton and Linda S.
Newton

Frank P . Prichard  
Arthur C. Snyder
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A s to Wm. H. Ford, Sur. Exr.
&c.

Frank P . Prichard
A. C. Snyder.

W illiam  F . Schmoele (S eal)
H enry Schmoele ( Seal)
Charles Schmoele (S eal)

IQ N ansie M. Schmoele (Seal)
Ida Schmoele (Seal)
W eston Donaldson (Seal)
Anna S. Donaldson (Seal)
Geo. J. Newton (Seal)
Linda S. Newton (Seal)
W illiam  H. Ford (Seal)
Sole surviving Executor,
E state  of John M. Ford, deed.

20 --------

City of Antwerp ) gg
K ingdom  of Belgium  J

On this seventh day of December A. D. one thou-
sand eight hundred and ninety-four before me the 
subscriber Louis H ess, U . S. V ice Consul personally  
appeared the within named W illiam  F . Schmoele, 
who in due form of law acknowledged the foregoing  

30 Indenture to be his voluntary act and deed and de-
sired that the sam e m ight be recorded as such. W it-
ness my hand and official seal the day and year  
aforesaid.

Louis H ess
U . S. V ice Consul.

(S E A L )
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City of Antwerp |
K ingdom  of Belgium  j

On this seventh day of December A. D. one thou-
sand eight hundred and ninety-four before me the 
subscriber Wm. F . Schmoele personally appeared  
the w ithin named H enry Schmoele who in due form  
of law acknowledged the foregoing indenture to be 10 
his voluntary act and deed and desired that the same 
m ight be recorded as such. W itness m y hand and 
official seal the day and year aforesaid.

(W ritten in ink across affidavit):

This form  filled out and signed by the U . S. Con-
sul in Antwerp by m istake, has been scratched out 
by him after finding out h is blunder

S T A T E  OF P E N N SY L V A N IA  \  
CITY O F P H IL A D E L P H IA  J

ON this Twentieth day of March A. D. one thou-
sand eight hundred and ninety-five 1895 before me 
the subscriber, a N otary Public for the common-
w ealth of Pennsylvania, residing in the City of P h il-
adelphia, personally appeared the within named 30 
Charles Schmoele and N ansie M. his w ife, Ida  
Schmoele, W eston Donaldson and Anna S. his w ife  
and W illiam  H. Ford, surviving executor and A.C.S. 
trustee under the w ill o f  John M. Ford, ue- N. P. 
ceased, who severally and in due form  of law  ac-
knowledged the foregoing indenture to be their vol-
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lintary act and deed and desired that the same m ight 
be recorded as such, and the said N ansie M. 
Schmoele and Anna S. Donaldson being of fu ll age 
and separate and apart from  their said husbands 
by me thereon privately examined and the fu ll con-
tents of the said indenture being first by me made 
known unto them, did thereupon declare and say 

10 that they executed, acknowledged and delivered the 
said indenture voluntarily of their own free w ill and 
accord and without any coercion or compulsion of 
their said husbands. W itness my hand and official
seal the day and year aforesaid.

Arthur C. Snyder, 
N otary Public.

(S E A L )

20
stfATE OF PENNSYLVANIA )
COUNTY OF P H IL A D E L P H IA  )

ON this Twentieth day of March A. D. one thou-, 
sand eight hundred and ninety-five 1895 before me 
the subscriber, a N otary Public for the Common-
wealth of Pennsylvania, residing in the County of 
Philadelphia, personally appeared the w ithin named 
George J. N ew ton and Linda S. his w ife and in due 

30 form  of law  acknowledged the foregoing indenture 
to be their voluntary act and deed and desired that 
the same m ight be recorded as such, and the said  
Linda S. Newton being of fu ll age and separate and 
apart from  her said husband by me thereon  
privately examined, and the fu ll contents of the said  
indenture having been by me first made known unto
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her, did declare and say that she executed acknowl-
edged and delivered the said indenture voluntarily  
of her own free w ill and accord without any coercion 
or compulsion of her said husband. W IT N E SS  my 
hand and official seal the day and year aforesaid.

Arthur C. Snyder,
N otary Public.

(S E A L ) 10

City of Buenos A yres )
A rgentine Republic (

On this tw elfth day of January, Anno Domini, one 
thousand eight hundred and ninety-five, before me 
the subscriber, E . L. Baker, Esq., Consul of the 
U nited States of America, personally appeared the 20 
within named H enry Schmoele, who in due form  of 
law acknowledged the foregoing indenture to be his 
voluntary act and deed, and desired that the same 
m ight be recorded as such. W itness my hand and 
official seal the day and year aforesaid.

E . L. Baker
(S E A L ) U. S . Consul.

ST A T E  OF P E N N SY L V A N IA  }
County of Philadelphia C

On the fourth day of November A. D. 1895 before 
me the subscriber a N otary Public for the State of 
P ennsylvania residing in the County of Philadel-
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phia personally appeared the within named W illiam
H. Ford sole surviving executor and trustee under 
the w ill of John M. Ford deceased who in due form  
of law acknowledged the foregoing Indenture to be 
his act and deed and desired the same m ight he re-
corded as such.

W itness my hand and notarial seal the day and 
10 year aforesaid.

Arthur C. Snyder, 
N otary Public.

(S E A L )

Recorded in the Office for Recording of Deeds &c. 
in and for the City and County of Philadelphia in 
Deed Book J. J . C. No. 133 page 443 &c. W IT N E SS  

20 my hand and seal of office this Seventh day of N o-
vember A. D. 1895.

JO H N  J. CURLEY, 
Recorder of Deeds.

(S E A L )



A n sw e r 39

A N SW E R .

(F iled  October 6, 1930.)

IN  CH ANCERY OF N E W  JE R S E Y .

10

Between
H e n r y  S c h l mo e l e , et al., 

C om plainants,

and
A t l a n t i c  Ci t y  Ra il r o a d  

Co m pa n y ,
D efendant.

On Bill, &c. 
Answer.

20

The answer of the defendant, A tlantic City R ail-
road Company:

This defendant w ill object that the bill of com-
plaint d iscloses no cause of action. It fa ils  to show  
such facts as w ill give the Court jurisdiction. It 
shows that the com plainants have received all that 
they were to receive under their agreem ent. It 
shows that the rights of the com plainants have been 30 
lost.

This defendant, answering the bill of complaint, 
says that:

1. I t  is adm itted that the instrum ent, Exhibit 1,
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was delivered and received, but this defendant says 
that the grantors in that deed of conveyance did 
not, nor did any of them, own or have any right, 
title or interest in or to the property which they  
thereby attem pted to convey.

2. Paragraph 2 is admitted.
10

3. Paragraph 3 is denied. This defendant was 
not in existence when the agreem ent marked E x -
hibit 2 was executed, and the company party to said  
agreem ent thereby agreed that it would itse lf issue  
passes, but only over the line o f “ its  railroad.’’

4. Paragraph 4, so far as it applies to Philadel-
phia and A tlantic City R ailw ay Company, is ad-
m itted, and so far as it applies to its  successors in

20 title, is denied. D uring the period of Federal con-
trol, the Director-General of Railroads denied the 
right of the com plainants to passes and refused to 
issue such passes.

5. Paragraph 5 is  admitted.

6. Paragraph 6 is admitted.

7. Paragraph 7 is admitted.
30

8. Paragraph 8 is admitted, but it is not admitted  
that the deed from  H enry Schmoele and others, 
dated June 9, 1877, w as effective in passing any  
title.

9. Paragraph 9 requires no answer.
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10. Paragraph 10, so far as it alleges that this 
defendant owns, uses and operates its  right of way 
and property, is admitted, but in all other respects 
the paragraph is denied.

11. This defendant denies that H enry Schmoele 
and his associates conveyed any valid  title to the 
prem ises set forth and described in Exhibit 1, and 10 
says that the title of this defendant and its predeces-
sors to said prem ises w as acquired otherwise than 
by Exhibit 1.

12. This defendant has no knowledge or inform a-
tion sufficient to form  a belief as to the statem ents 
in paragraph 12.

13. Paragraph 13 is denied. During the period
of Federal control the Director-Greneral of Railroads 20 
denied the right o f the complainants to passes and 
refused to issue such passes. This defendant, it 
is  true, issued gratuitously prior to 1911 some passes  
to complainants, the com plainants’ law ful right, if  
they ever had any law ful right, to such passes hav-
ing  been in the year 1883 extinguished. Since 1911 
th is defendant has issued some passes to the com-
plainants but it discontinued the issuance thereof 
upon being advised that such issuance is against 
public policy, is  forbidden by statute and is made 30 
a m isdemeanor.

14. Paragraph 14 is denied.
This defendant has been in adverse possession of 

the land in question continuously since the year 1901.
B y  the agreem ent, Exhibit 2, attached to the bill,
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the com plainants and their predecessors in interest 
agreed, as the consideration for their conveyance, 
to take the sum of one dollar, eight fu ll paid shares 
of the capital stock of The Philadelphia and A tlantic  
City R ailw ay Company, and the personal covenant 
of that company to give to H enry Schmoele or to 
his personal representative “ each and every year 

10 during its  occupation of said lands free yearly  
passes over the line of its  railroad, for eleven per-
son s.” The occupation of that company ceased in 
the year 1883, and that company has not had any 
railroad since 1883. The com plainants and their 
predecessors in interest w ere w illing to take the 
consideration named in their said agreem ent and 
actually received the full consideration therein  
named.

The complainants and their predecessors in in- 
20 terest were by law  bound to know that in making 

the agreement, Exhibit 2, they were dealing w ith a 
public utility  whose first duty was to the public and 
that there must be read into the agreement, as com-
pletely as if  it were therein stated, that the contract 
is at all tim es subject to the public duty of the com-
pany and subject to the right of the State under the 
police power to enforce a system  of public policy  
which would invalidate the contract.

The com plainants and their predecessors in  in- 
30 terest lost all right under their contract, Exhibit 2, 

when The Philadelphia and A tlantic City Railw ay  
Company was sold out under foreclosure proceed-
ings in 1883.

In 1911 the Legislature of New Jersey  declared 
the public policy of the State to be against passes
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such as those mentioned in the hill of complaint 
and made the issuance thereof a misdemeanor.

The issuance of such passes as this defendant has 
issued to the complainants has been without con-
sideration of any kind. Even an express agree-
ment made since the legislation of 1911, whereby 
this defendant would obligate itse lf to issue passes, 
would give no right to the passes in the face of the 10 
public policy and the criminal statutes of the State.

The fact that persons in the position of these 
com plainants lose all their right under the contract 
when the other contracting party is sold out under 
foreclosure proceedings was by this Court in 1916 
declared to be the law in P e rk in s  v. Public Service  
R ailw ay  Co., 87 N. J. Eq. 134, 138, and since 1916 
that has stood unquestioned as the law of New Jer-
sey upon this subject, and in fact has become a rule 
of property. 20

F r e n c h , R i c h a r d s  &  B r a d l e y ,

So lic ito rs o f D efendant.

3 0
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R EPLIC A TIO N .

(F iled  October 15, 1931.)

IN  CH A NC ER Y  OF N E W  JE R S E Y .
10

20

Between
H e n r y  S c h m o e l e , et al., 

C om plainants, 
and

A t l a n t i c  C i t y  R a i l r o a d  

C o m p a n y ,

D efendant.

On Bill, &c. 
Replication.

The replication of complainants to defendant’s 
answer in the above-entitled ca u se:

3 0

1. This defendant w ill object that the m atters and 
things set up in  said answer constitute no defense to 
the com plainants’ b ill and no bar to the relief 
prayed for by that bill.

2. Complainants join issue on the answer of the 
defendant.

B l e a k l y , S t o c k w e l l  & B u r l i n g , 

So lic ito rs fo r  C om plainants.



In terroga tories 45

INTE R R O G A TO R IES. •

IN  CH ANCERY OF N E W  JE R S E Y .

10

On Bill, &c. 
Interrogatories.

20

Between
H e n r y  S c h m o e l e , et al., 

C om plainants,

and

A t l a n t i c  Cit y  Ra il r o a d  
Co m pa n y ,

D efendan t.

To  the de fendan t, A tla n tic  C ity  R a ilroad  C om pany, 
and to F rench , R ichards & B ra d ley , its  solic-
ito rs  :

Yon are hereby required to make answer to the 
interrogatories hereinafter set, under oath o f such 
of your officers, agents or em ployees as have per-
sonal knowledge of the facts and/or custody of the 
books, records and/or papers referred to in said 30 
interrogatories, w ithin ten days from  the date of 
service of said interrogatories upon you:

1. Did the Philadelphia and A tlantic City R ail-
w ay Company, prior to June 9, 1877, have title to 
the prem ises described in paragraph 1 of the bill
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of complaint? I f  so, by or under what deed or 
deeds or other instrum ents? Give names of par-
ties, dates and book and page of record of any such 
deeds or instrum ents.

2. D id the Philadelphia and A tlantic City R ail-
w ay Company, upon and after the execution of the

IQ deed set forth in paragraph 1 of the bill of com-
plaint, enter into possession of the prem ises de-
scribed in said deed or any part thereof?

3. Did the Philadelphia and A tlantic City R ail-
way Company lay  out its railroad right of w ay  
across or over the prem ises described in paragraph  
1 of the bill of complaint?

4. Did the Philadelphia and A tlantic City Rail-
20 w ay Company, after June 9, 1877, operate its trains

over or across or otherwise use the prem ises de-
scribed in paragraph 1 of the bill of complaint or 
any part thereof?

5. D id the Philadelphia and A tlantic City R ail-
road Company acquire either title or possession to 
the prem ises described in paragraph 1 of the bill 
of complaint from  any other person or corporation  
or from  any other source than by or under the deed

3Q from George R. Kaercher to it, dated May 13, 1884, 
and mentioned in paragraph 7 of the bill of com-
plaint?

6. I f  your answer to Question No. 5 be yes, then 
state from  what other person or corporation or 
source did said Philadelphia and A tlantic City Rail-
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road Company acquire such title or possession, and 
by what deed, deeds or other instrum ents.

7. Did the Philadelphia and A tlantic City R ail-
road Company, between the date of the deed from  
George R. Kaercher above m entioned and the date 
of the m erger in 1889 (referred to in paragraph 8
of the bill of com plaint), operate its  trains over or 10 
otherwise use the prem ises described in paragraph  
1 of the bill of complaint, or any part thereof ?

8. D id the A tlantic City Railroad Company ac-
quire either title or possession to the prem ises de-
scribed in paragraph 1 of the bill of complaint from  
any other person or corporation or from  any other 
source than as a result of the m erger and consoli-
dation in the year 1889 mentioned in paragraph 8 1

20
9. I f  your answer to Question No. 8 be “ y e s ,”  

then from what other person or corporation or 
source did said A tlantic City Railroad Company 
acquire such title or possession, and by what deed, 
deeds or other instrum ents ?

10. Did the A tlantic City Railroad Company, be-
tween the date of the m erger and consolidation in 
the year 1889 (referred to in paragraph 8 of the 
bill of com plaint) and the date of the m erger in 30 
1901 (referred to in said paragraph 8), operate its  
trains over or otherwise use the prem ises described
in paragraph 1 of the bill of complaint, or any part 
thereof?

11. Did the new company of the same name, to
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wit, A tlantic City Railroad Company, resulting  
from  the consolidation in the year 1901 (mentioned  
in paragraph 8 of said b ill), acquire either title or 
possession to the prem ises described in paragraph  
1 of said bill from  any other person or corporation  
or from  any other source than as a result of said  
m erger or consolidation in  the year 1901 mentioned  

10 in said paragraph 8 of the bill of complaint?

12. I f  your answer to Question No. 11 be “ y e s ,”  
then from  what other person or corporation or 
source did said new company of the same name, to 
wit, A tlantic City Railroad Company, acquire such 
title or possession, and by w hat deed, deeds or other 
instrum ents ?

13. H as the new company of the same name, to 
20 wit, A tlantic C ity Railroad Company, from  the date

of the m erger and consolidation in the year 1901 
(referred to in paragraph 8 of the bill of complaint) 
down to the present time, operated its trains over 
or otherwise used the prem ises described in para-
graph 1 of the bill of complaint, or any part thereof?

14. D id the Philadelphia and A tlantic City R ail-
road Company receive into its possession the deed 
mentioned in paragraph 1 o f the bill of complaint?

30
15. D id the Philadelphia and A tlantic City R ail-

road Company receive into its possession the agree-
ment specified in paragraph 2 o f the bill of com-
plaint?

16. Did the Philadelphia and A tlantic City Rail-



I n te f  rogatories 49

road Company record or cause to be recorded the 
deed set forth in paragraph 1 of the bill of com-
plaint?

17. D id the Philadelphia and A tlantic City R ail-
w ay Company, upon the execution and delivery of 
the deed mentioned in paragraph 1 of the bill of 
com plaint and of the agreem ent mentioned in para- 10 
graph 2 of the bill of complaint, issue passes over
its road to the persons and in number specified in 
the agreem ent mentioned in paragraph 2 of said bill 
of complaint ?

18. D id the Philadelphia and A tlantic City R ail-
road Company, upon its incorporation and taking  
title to the right of w ay of the railroad from  George 
R. Kaercher and until the m erger of 1889, issue  
passes over its road to the persons and in number 20 
specified in the agreem ent mentioned in paragraph
2 of the bill of complaint?

19. Did the A tlantic City Railroad Company, from  
the time of the m erger in 1889, specified in para-
graph 8 o f the bill of complaint, issue passes over 
its road to the persons and in number specified in 
the agreem ent mentioned in paragraph 2’ of the bill 
of complaint and continue so to do from  year to year
to and including the year 1929? 30

20. Does the right of w ay of the A tlantic City  
Railroad Company at the present time cross the 
prem ises described in paragraph 1 of the bill of 
complaint ?
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21. D oes the A tlantic City Railroad Company at 
the present time operate its  trains over the prem-
ises described in paragraph 1 of the bill of com-
plaint, or any part thereof?

22. Does the A tlantic City Railroad Company at 
the present time occupy or use for purposes other 

10 than its right of w ay the prem ises described in para-
graph 1 of the bill of complaint, or any part thereof?

B l e a k l y , S to ck  w e l l  & B u r l i n g , 
So lic ito rs fo r  and o f C ounsel w ith  

C om plainant.

2q  ‘ [E n do rs e d ]

Service of a copy of the within in-
terrogatories is  hereby acknowledged 
this 10th day of A pril, 1931.

French, Richards & Bradley,
Solicitors for Defendant.

30
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tories and to H ear and D ispose of B efore  
H earing of the P rincipal Case D efenses  

H eretofore P resen table by P lea

NOTICE OF MOTION TO STRIKE OUT INTER-
ROGATORIES AND TO HEAR AND DIS-
POSE OF BEFORE HEARING OF THE 10 
PRINCIPAL CASE DEFENSES HERETO-
FORE PRESENTABLE BY PLEA.

IN CHANCERY OF NEW JERSEY.

H e n r y  S c h m o e l e , et al., Strike Out Interro- 20 
C om plainants, gatories and to Hear

A t l a n t i c  Ci t y  Ra il r o a d  fore H earing of the

Take notice that on the 20th day of A pril, 1931, 
at 10 o ’clock in the forenoon, or as soon thereafter  
as counsel can he heard thereon, before Hon. E . B. 
Learning, the Vice-Chancellor to whom the above- 
stated cause has been referred, at the Chancery 
Chambers in Camden, we shall move to strike out *

Between
On B ill, &c. 

Notice o f Motion to

and and D ispose of Be-

Co m pa n y Principal Case D e-
fenses H eretofore  
Presentable by Plea.

D efendant.

Gentlemen : 30
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tories and to H ear and D ispose o f B e fo re  

H earing  o f the P rincipa l Case D efenses  
H ere to fo re  P resen tab le  by P lea

as a whole the 22 interrogatories served by yon in 
the above-stated cause, and fa iling  that shall move 
to strike out each interrogatory separately  upon 
the ground that the interrogatory is irrelevant, im- 

10 m aterial, does not tend to establish com plainant’s 
case, is a prying into the defendant’s case, and if  the 
defenses had under the prior practice been presented  
by plea, would not be perm issible.

Further take notice that at the same time and 
place we shall move the Court to hear and dispose  
of the defenses heretofore presentable by plea but 
made in the answer, to w it:

1. This defendant was not in existence when the 
20 agreem ent marked E xhibit 2 w as executed and the

company party to said agreem ent thereby agreed  
that it  would itse lf issue passes but only over the 
line of “ its  railroad.”

2. By the agreement, Exhibit 2, attached to the 
bill, the complainants and their predecessors in in-
terest agreed, as the consideration for their convey-
ance, to take the sum of one dollar, eight full paid 
shares of the capital stock of the Philadelphia and

30 A tlantic City R ailw ay Company and the personal 
covenant of that company to give to H enry Schmoele 
and to his personal representative “ each and every  
year during its occupation of said lands free yearly  
passes over the line of its  railroad for eleven per-
son s.”  The com plainants and their predecessors in 

* interest were w illing to take the consideration named



N otice of M otion to S trike  Out In terroga- 53 
tories and to H ear and D ispose of B efore  
H earing of the P rincipal Case D efenses 

H ereto fore  P resen table by P lea

in said agreem ent and actually received the full con-
sideration named therein.

3. The complainants and their predecessors in in-
terest were by law  bound to know that in m aking 10 
the agreem ent, E xhibit 2, they were dealing with a 
public u tility  whose first duty was to the public and 
that there m ust be read into the agreement, as com-
pletely  as if  it were therein stated, that the contract
is at all tim es subject to the public duty of the com-
pany and subject to the right of the State under 
the police power to enforce a system  of public policy  
which would invalidate the contract.

4. The com plainants and their predecessors in in- 20 
terest lost all right under their contract, Exhibit 2, 
when the Philadelphia and A tlantic City R ailw ay  
Company was sold out under foreclosure proceed-
ings in  1883.

5. In 1911 the Legislature of New Jersey  declared 
the public policy of the State to be against passes  
such as those mentioned in the bill of complaint and 
made the issuance thereof a misdemeanor.

30
6. The issuance of such passes as this defendant 

has issued to  the complainants has been without 
consideration of any kind. Even an express agree-
ment made since the legislation  of 1911 whereby 
th is defendant would obligate itse lf to issue passes
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would give no right to the passes in the face of the 
public policy and the criminal statutes of the State.

7. The fact that persons in  the position of these  
10 complainants lose all their right under the contract 

when the other contracting party is sold out under 
foreclosure proceedings w as by this Court in 1916 
declared to be the law, in P erk ins v. Public S ervice  
R ailw ay  Co., 37 N. J . Eq. 134, 138, and since 1916 
that has stood unquestioned as the law  of New Jer-
sey  upon this subject, and in fact has become a rule 
of property.

Further take notice that at the same time and 
20 place we shall move to dism iss the bill for the rea-

sons set forth at the begining of the defendant’s 
answer.

F r e n c h , R ic ha rd s  & B radl ey , 
S olic itors fo r  D efendant. #

To B l e a k l y , S t o c k w e l l  & B u r l i n g ,
Solic itors fo r  Com plainants.

30
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OPINION.

81/96.

IN  C H ANCERY OF N E W  JE R S E Y .

Between
H e n r y  S c h m o e l e , et al., 

Com plainants,

and

A t l a n t i c  Ci t y  R a il r o a d  
Co m pa n y ,

D efendant.

B ill for Specific P er-
formance of Con-
tract.

H earing on Motion of 
Defendant to D is-
m iss B ill.

Opinion.

B l e a k l y , S t o c k w e l l  & B u r l i n g , E sqs ., for com-
plainants.

F r e n c h , R ic h a r d s  & B radley , E sq s ., for defen-
dant.

B e a m i n g , V .  C .:
The prim ary and controlling inquiry herein is  

whether the averm ents of the bill o f complaint are 
adequate to sustain the relief sought by complain-
ants. The relief sought is a decree com pelling de-
fendant to issue to complainants what is commonly
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known as free passes over its line of railw ay be-
tween Camden and A tlantic City.

C om plainants’ bill is based upon, and seeks a de-
cree for specific perform ance of, a. written contract 
made by Philadelphia and A tlantic City Railway  
Company, a predecessor in title of defendant com-
pany, wherein, in  part consideration for the con- 

10 veyance of a certain right of way, that predecessor 
corporation agreed to issue annually the eleven  
passes now sought, during the period of occupancy 
of the land so conveyed. The bill alleges that the 
right of w ay which w as conveyed is  still in use by 
defendant company.

In Perkins v. Public Service Corporation, 87 N. J. 
Eq. 134, th is Court (Backes, V. C.) determined that 
a contract of the nature of the one here in question  
is not only forbidden by our U tilities A ct of A pril 

20 21st, 1911 (P . L. 1911, p. 374), but that its  per-
formance renders the parties guilty  of a m is-
demeanor. It is there held that the U tilities Act 
declares and enforces a public policy of this State—  
which policy w as unrecognized at common law— to 
secure the public against the evil of preference or 
advantage being extended by a public u tility  cor-
poration to any person, corporation or locality, and 
in consequence renders it unlawful for a public u til-
ity  corporation to barter its transportation or ser- 

30 vice for land. That decision m ust be here regarded  
as conclusive as to contracts of that nature made 
since the enactment of our U tilities Act.

The present case in all essential respects is  the 
same as the case of Perkins v. Public Service Cor-
poration (su p ra ), except in that the contract here 
sought to be enforced was made prior to the enact-



Opinion 57

ment of the Public U tilities Act. This Court is ac-
cordingly asked, in the exercise of its  extraordinary  
jurisdiction of specific perform ance of contracts, by 
its  decree to compel defendant to perform  an act 
which now is  not only contrary to the policy of our 
laws, but is illegal, and the perform ance of which 
m ay subject defendants to criminal liability. The 
general rule is that in adm inistering the extraordi- 10 
nary equitable rem edy of specific performance, pri-
vate contractual rights m ust give w ay to public 
needs and like considerations leading to hardships 
of the defendants or others. See Pom eroy on Spe-
cific Perform ance of Contracts (3rd E d .), Sec. 181a; 
Sec. 280a; Public Service E lectric Co. v. Public 
U tility  Comrs., 87 N. J . Law, 128, at page 13 ; same 
case on review, 88 N. J . Eq. 603. But independently  
of lim itations peculiarly incident to thé remedy of 
specific perform ance, it is established by a long line 20 
of well-recognized authorities, both State and F ed-
eral, that contracts w ith public u tility  corporations 
are alw ay subject to reserved authority in the State, 
under the police power or express statute, -to control 
rates and regulate managem ent of such utilities in 
the in terest o f the public w elfare. Further than 
that it is  unnecessary to presently inquire ; although  
the authorities appear to adequately support the 
view  that all private contracts are subject to such 
im plied reservations, the later view  being expressed 30 
in the general form ula that in every private contract 
there is alw ays a reservation to be im plied for the 
perform ance of a public duty in which the interests  
of the S tate are m aterially involved. In Adkinson  
v. Ritchie, 10 E ast, 531— a suit for dam ages for
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breach of a charter party—Lord Ellenborough, C.
J., at page 534, says:

“ That no contract can properly be carried  
into effect, which was originally made contrary  
to the provisions of the law ; or which, being  
made consistently w ith the rales of law  at the 
time, has become illegal in virtue o f some sub- 

10 sequent law, are propositions which admit of 
no doubt. N either can it  be questioned that if, 
from  a change in the political relations and 
circumstances of this country, with reference to 
any other contracts which were fa irly  and law -
fu lly  made at the time, they have become in-
capable of being any longer carried into effect, 
without derogating from  the clear public duty  
which a B ritish  subject owes to his Sovereign  
and the State of which he is  a m em ber; the non- 

20 perform ance of a contract in a state so circum-
stanced is not only excusable, but a m atter of 
perem ptory duty and obligation on the part of 
the subject.”

In Barker v. Hodgson, 3 M. & S. 267, at page 270, 
and also in E sposito  v. Bowden, 4 E l. & Bl. 963, at 
page 976, the same general view s are declared. See 
also to like effect the opinion of Mr. Justice Cooley 
in Cordes v. M iller, 39 Mich. 581.

30 But confining the present inquiry to contracts 
made with public u tility  corporations, the rules al-
ready stated will be found to have been sanctioned  
too frequently to ju stify  specific citation of the m any 
cases. The cases are collected in an annotation to 
Union D ry Goods Co. v. Georgia Pub. Ser. Com., 
248 U. S. 372, found in 9 A. L. R., beginning at page
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1423, under the caption: “ Pow er of a State to 
change private contract rates for public u tilities .” 
That annotation is supplem ented in 11 A. L. R., be-
ginning at page 460. In  the Federal case there anno-
tated, as well as in the numerous cases cited in the 
annotations, it  is  specifically determined that such 
contracts m ust be understood as made in  reference 
to the possible exercise of the rightful authority of 10 
the governm ent and no obligation of such a contract 
can extend to the defeat of legitim ate governm ental 
authority, and that rates prescribed by a State in 
the exercise of its  police power are not repugnant 
to the contract or due process of law  clauses of the 
Federal Constitution m erely because, if  given effect, 
they w ill supersede the rates designated in private 
contracts between the u tility  and its  customer, en- 
ered into at a prior tim e; that private contract 
rights m ust yield to the public w elfare where the 20 
latter is appropriately declared and defined and the 
two conflict. Only a few  of the numerous cases deal-
in g  w ith this subject w ill be here specifically cited. 
L ouisville & N ashville R. R. Co. v. M ottley, 119
U. S. 467; Mill Creek & Coke Co. v. Public Ser. 
Com. (W . V a.), 100 S. E . Rep. 557; Schafer v. Cleve-
land & E. Ry. Co., 265 Pa. 109; E rie R. Co. v. Pub. 
U tility  Comrs., 89 N. J . Law, 57 (Aff. 90 N, J. Law, 
673), in which case the principle is specifically de-
clared (page 88) to the effect that a contract which 30 
a u tility  corporation is empowered by the State to 
enter into is made subject to the future exercise 
by the State of its police power, and hence the obli-
gation of such contract is not in a constitutional 
sense im paired by such future legislation; Edison  
Stor. Bat. Co. v. Public U tility  Board, 93 N. J.



60 Opinion

Law, 301; Lehigh V alley  R. R. Co. v. U nited Lead 
Co., 102 N. J. Law, 545, at page 549; Bayonne v. 
P assaic Con. W ater Co., 99 N. J . Eq. 174, at pages 
178-9. It necessarily follows that the contract here 
in controversy m ust give w ay to the provisions of 
our U tility  Act, as the provisions of that A ct touch-
ing  preferential rates has been construed by this 

10 Court in Perkins v. Public Service R ailw ay Co., 
supra.

The motion to dism iss the bill m ust be sustained.
Submitted M ay 18, 1931.
Determ ined M ay 28, 1931.

20

30
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D E C R E E  D ISM ISSIN G  BILL.

81-96.

IN  CH A NC ER Y  OF N E W  JE R S E Y .
10

Betw een
H e n r y  S c h m o e l e , et al., 

C om plainants,

and

A t l a n t i c  Ci t y  Ra il r o a d  
Co m pa n y ,

D efendants.

On Bill, &e. 
Decree D ism issing  

Bill.

20

A  motion having been made by the defendant, A t-
lantic City Railroad Company, to dism iss the com-
plainant ’s bill of complaint upon a number of 
grounds set forth in the notice of the motion given  
to the complainants, and the Court having heard 
the argum ents of French, Richards &.Bradley, solic-
itors o f the defendant, and of Bleakly, Stockwell & 30 
Burling, solicitors of the complainants, and being of 
opinion that the averm ents of the bill are not ade-
quate to sustain the relief sought by complainants 
and that the contract set forth in the bill of com-
plaint m ust give way to the provisions of our U tility  
Act, as the provisions of that A ct touching prefer-
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ential rates have been construed by this Court in  
Perkins v. Public Service R ailw ay Co., 87 N. J . Eq. 
134:

It is thereupon, on this 3rd day of June, 1931, 
ordered, adjudged and decreed that the complain-
ant ’s said bill of com plaint be and the same is hereby  
dism issed with costs.

IQ E. R. W a l k e r ,
C.

R espectfully advised:
E. B. B e a m i n g ,

V. C.

20

3 0
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NOTICE OF A P P E A L .

(F iled  June 26, 1931.)

IN  C H ANCERY OF N E W  JE R S E Y .
10

Betw een
H e n r y  S c h m o e l e , et al., 

Com plainants,

and

A t l a n t i c  Cit y  Ra il r o a d  
Co m pa n y ,

D efendant.

On Bill, &c. 
Notice of Appeal.

20

The complainants, H enry Schmoele, and Charles 
Schmoele and Ida Schmoele, trustees, hereby appeal 
from  the final decree d ism issing com plainants’ bill, 
made by the Chancellor on the advice o f Vice-Chan-
cellor E . B. Learning in the above-entitled cause, on 
the third day of June, 1931, and from  every part 
thereof, to the Court of Errors and A ppeals, in the 
last resort in all causes.

B l e a k l y , S t oo kw el l  & B u r l i n g , 
S olic itors fo r  and of Counsel w ith  

Com plainants.
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I  conceive there is good cause for appeal in the 
above-entitled cause.

H e n r y  F . S to c kw e l l ,
O f Counsel w ith  Com plainants,

[E n do rs e d ]

Service of a copy o f the within notice 
is hereby acknowledged this day
of June, 1931.

Solicitors for Defendant.
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PE T IT IO N  OF A P P E A L .

(F iled  Ju ly  28, 1931.)

N E W  J E R S E Y  COURT OF ER RO RS A ND
A P P E A L S . 1()

H e n r y  S c h m o e l e , et at.,
C om plainants-A ppellants,

and

A t l a n t i c  Ci t y  R a il r o a d  
Co m pa n y ,

D efendant-R espondent.

On A ppeal from  the 
Court of Chancery. 

Petition  of Appeal.

20

To the H onorable, the Court of E rro rs  and A ppea ls  
in  the L a st R eso rt in  A ll Causes:

The petition of H enry Schmoele, and Charles 
Schmoele and Ida Schmoele, trustees, the appellants 
in the above-entitled cause, respectfully  shows th a t: 

Petitioners find them selves aggrieved by an order 30 
or decree made in the Court of Chancery of New  
Jersey  by his Honor, Edwin Robert W alker, Chan-
cellor of the State of New Jersey, dated June 3, 
1931, in a certain cause in said Court of Chancery, 
wherein H enry Schmoele, and Charles Schmoele and



66 P e titio n  o f A p p ea l

Ida Schmoele, trustees, are com plainants and the 
said A tlantic City Railroad Company is defendant; 
in the follow ing respects, to w it : in  that the decree 
adjudges that the averm ents of the bill of complaint 
are not adequate to sustain the relief sought by the 
com plainants and that the contract set forth in the 
bill of complaint m ust give w ay to the provisions 

10 of our U tility  Act, as the provisions touching pref-
erential rates have been construed by this Court 
in Perkins v. Public Service R ailw ay Co., 87 N. J. 
Eq. 134, and in that it decrees that the complain-
ants ’ bill be dism issed with costs.

The petitioners appeal from  said order or decree 
of the Court of Chancery, upon the ground that the 
same is erroneous in that it d ecrees:

That the averm ents of com plainants’ bill are not 
sufficient to sustain the relief sought by the corii- 

20 plainants.
That the contract set forth in the bill of complaint 

must give w ay to the provisions of the U tility  Act 
of 1911, as the provisions of that A ct touching pref-
erential rates have been construed by the said Court 
of Chancery in P erk in s  v. P ub lic  Serv ice  R a ilw a y  
Co., 87 N. J . Eq. 134.

That the com plainants’ bill be dism issed with  
costs.

That the U tility  A ct of 1911 applies to the con- 
tract set up in the com plainants’ bill, whereas said  
statute applies only to contracts made after said 
statute became effective.

That the issu ing o f the passes required by said  
contract constitutes a preferential rate under said  
U tility  Act.

That the said statute makes illegal the issu ing of
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the passes to com plainants in pursuance of the terms 
of said contract.

That com plainants are not entitled to any relief 
under their said bill of complaint by reason of the 
said statute.

Said decree is also erroneous in  that it denies to 
com plainants any and all relief under said bill, al-
though the facts disclosed therein entitle the com- 10 
plainants to fu ll and adequate relief from  this Court 
either by com pelling defendant to issue said passes  
or other appropriate and adequate relief.

B y  said decree the Court deprives the complain-
ants of the consideration m oving to them under the 
said contract, while allowing the defendant to re-
tain, occupy and use the lands conveyed by the com-
plainants pursuant to the term s of said contract.
I f  the Court could not or would not by its decree 
compel the issu ing to complainants of said passes, 20 
it w as bound to aw ard-to  com plainants adequate 
alternative relief, either by com pelling the defen-
dant to reconvey to the complainants the said lands 
and prem ises and by enjoining the use thereof by 
the defendant, or by fixing the money value of the 
said passes for the rem aining period of said con-
tract and decreeing the paym ent thereof by the de-
fendant to the complainants.

Petitioners, therefore, pray that the said decree 
of the Chancellor m ay be wholly reversed, set aside 30  
and for nothing holden, and that the petitioners m ay  
have such other relief in the prem ises as to this 
Court shall seem proper.

B l e a k l y , S to ck  well « & B u k k i n g ,
So lic ito rs fo r  and  o f Counsel 

w ith  A p p e lla n ts .
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[E n do rs e d ]

Consent is hereby given to the filing 
of the within Petition of Appeal out of 
time.

French, Richards & Bradley,
10 Solicitors for Respondent.

ANSWER TO PETITION OF APPEAL. 

NEW JERSEY COURT OF ERRORS AND 

20 APPEALS.

H e n r y  S c h m o e l e , et al., 
C om pla inan ts-A ppellan ts,

and

A t l a n t i c  Cit y  Ra il r o a d  
Co m pa n y ,

30 D efendan t-R esponden t.

On Appeal from the 
Court of Chancery. 
Answer to Petition 

of Appeal.

The answer of Atlantic City Railroad Company, 
the above-named respondent, to the petition of ap-
peal of Henry Schmoele, et al., appellants:
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This respondent, not adm itting the truth of all or 
any of the m atters in said petition of appeal con-
tained, for answer thereto nevertheless admits that 
an order or decree was, on June 3, 1931, made and 
entered in the Court of Chancery of New Jersey, 
in the above-stated cause, for the purposes in said  
petition m entioned and as therein set forth; but as 
to the substance and form  of said order or decree, 10 
this respondent begs leave to refer thereto when the 
same shall be produced.

This respondent is  advised and believes that the 
said  order or decree is agreeable to equity; and it 
prays that the same m ay be affirmed with costs to 
be taxed in favor of th is respondent.

F r e n c h , R ic h a r d s  & B radl ey , 
So lic ito rs fo r  and  o f Counsel 

w ith  R esponden t.

3 0
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NOTICE OF H EA R IN G .

(F iled  Aug. 21,1931.)

NEW JERSEY COURT OF ERRORS AND 
10 APPEALS.

Between
H e n r y  S c e c mo e l e , et al., 

C om pla inan ts-A ppellan ts, 
and

A t l a n t i c  Ci t y  R a il r o a d  
Co m pa n y ,

20 D efendan t-R esponden t.

On A ppeal from  
Court of Chancery. 
N otice of Hearing.

To the responden t, and to F rench , R ichards & B ra d -
ley, i ts  so lic itors:

Take notice that the argument of the appeal in 
the above-entitled cause w ill be brought- on at the 
next term  of the Court of Errors and Appeals, to 

^  be held at the S tate House, at Trenton, on Tuesday, 
the twentieth day of October, A . D. 1931, at the hour 
of eleven o ’clock in the forenoon, or as soon there-
after as counsel can be heard.

B l e a k l y , S to ck  w e l l  & B u r l i n g , 
So lic ito rs fo r  and? o f C ounsel w ith  

A p p e lla n ts .
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[E n do rse d ]

Service of a copy of the within notice 
of hearing is hereby acknowledged this 
20th day of A ugust, 1931.

French, Richards & Bradley,
Solicitors for Respondent. 10





N E W  JE R S E Y  COURT OF ERRO RS AND  
A P P E A L S .

Between
H e n r y  S c h m o e l e , et al.,

C om plainants-Appellants,

and

A t l a n t i c  Cit y  Ra il r o a d  Co m pa n y ,
D efendant-Respondent.

On  A ppe a l  fr om  Court  o f  Ch a n c e r y .

B R IE F  FOR A P P E L L A N T S.

The decree appealed from  dism isses appellants’ 
B ill. D efendant filed its Answer, the cause w as set 
down for final hearing and thereafter complainant 
served on the defendant twenty-two interrogatories 
(S tate of Case, pp. 44 to 50), in support of the aver-
m ents of the B ill. Defendant thereupon gave notice 
to strike out the interrogatories (page 51), and in-
cluded in that notice a motion to

“ dispose of the defenses heretofore presentable 
by p lea ”  (Case, p. 51).
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N o p r o o f s, o r al o r o t h e r wi s e, w e r e t a k e n i n s u p p o r t  

o f d e f e n d a n t ’s m o ti o n.

T h e d e f e n d a n t, t h e r e f o r e, n e v e r a n s w e r e d t h e i n t e r -

r o g a t o ri e s a n d d e f e n d a n t ’s m o ti o n r e s ol v e d i t s el f i n -

t o a m o ti o n t o di s m i s s t h e B ill. I t w ill b e n o ti c e d,  

h o w e v e r, t h a t t h e d e f e n d a n t, b y it s A n s w e r, a d m it s  

t h e e x e c u ti o n a n d d eli v e r y o f t h e d e e d ( p a r a g r a p h 1, 

C a s e, p. 3 9 ), a n d t h e e x e c u ti o n a n d d eli v e r y o f t h e  

a g r e e m e n t ( p a r. 2, C a s e, p. 4 0 ), p o s s e s si o n b y t h e  

g r a n t e e t h e r e o f ( p a r. 5, C a s e, p. 4 0 ), t h e c h ai n o f  

titl e d o w n t o a n d i n cl u di n g t h e p r e s e n t d e f e n d a n t  

( p a r a g r a p h s 6, 7 a n d 8, C a s e, p. 4 0 ), t h e p o s s e s si o n  

a n d u s e o f t h e ri g h t o f w a y b y t h e p r e s e n t d e f e n -

d a n t ( p a r. 1 0, C a s e, p. 4 1 ), t h e i s s ui n g o f p a s s e s t o  

t h e a p p ell a n t s ( p a r. 1 3, C a s e, p. 4 1 ).

■ •

S T A T E M E N T.

B ri e fl y s t a t e d, t h e f a c t s s e t u p i n t h e a p p ell a n t s ’  
B ill a r e a s f o ll o w s :

— O n J u n é 9, 1 8 7 7, a p p ell a n t s c o n v e y e d t o d e f e n -

d a n t ’s p r e d e c e s s o r, t h e P hil a d el p hi a a n d A tl a n ti c  

Cit y R ail w a y C o m p a n y, a N e w J e r s e y c o r p o r a ti o n,  

n u m e r o u s p a r c el s o f l a n d a n d p r e m i s e s i n t h e T o w n -

s hi p s o f M ulli c a a n d G all o w a y, A tl a n ti c C o u n t y, f o r  

t h e ri g h t o f w a y o f t h e r ail r o a d, w hi c h i s t h e p r e s -

e n t s o - c all e d “ R e a di n g R ail r o a d ” b e t w e e n C a m -

d e n a n d A tl a n ti c Cit y. T h e g r a n t o r s t h e r ei n

“ g r a n t e d a n d c o n v e y e d a n d' d o h e r e b y g r a n t  

a n d c o n v e y t o s ai d P hil a d el p hi a a n d A tl a n ti c
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City R ailw ay Company a right of way for the 
purposes of its said railroad in, upon, through  
and over certain lands, &c. ” (Case, p. 14).

Concurrently with the execution and delivery of 
that deed of conveyance (Exhibit 1, p. 13, Case), 
said Philadelphia and A tlantic City R ailw ay Com-
pany executed an agreem ent in w riting with the ap-
pellants and those represented by the appellants., 
said agreem ent bearing the same date, to wit, June 
9, 1877 (Exhibit 2, p. 18, C ase). This agreement 
w as recorded October 18, 1877, in  the office of the 
Clerk of A tlantic County. B y its terms the railway  
company agreed:

“ to give to the said Henr> Schmoele (one of 
the appellants) or in the event of his death to 
his personal representatives, or to such person  
as he, or in the event of his death, such personal 
representative shall designate annually, during 
the first week in January of each and every  
year during its occupation of said lands free  
yearly passes over the line of its  railroad, for  
eleven persons to be named by said H enry  
Schmoele or in the event o f his death by his 
personal representative, before said passes are 
issued, and further that the said corporation  
or its successors w ill on the surrender of either 
or any of said eleven passes issue a new one 
or new ones in lieu thereof to such person as 
shall be named by said H enry Schmoele or in 
the event of his death by his personal repre-
sentative, provided that no pass surrendered  
shall be renewed more than once in one y ea r”  
(Case, pp. 19-20).
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Furthermore, this agreem ent recites the concur-
rent execution of the deed to the R ailw ay Company 
by the appellants and states:

“ the consideration of said grant being the 
perform ance of this agreement and eight full 
paid shares of the capital stock of the said 
party of the first part and also the sum of one 
dollar” (Case, p. 19).

The deed likewise refers to the agreement and re-
cites as the consideration therefor:

“ in consideration of the prem ises of the sum  
of one dollar and eight full paid shares of the 
capital stock of the said corporation to us in 
hand well and truly paid, the receipt whereof 
is hereby acknowledged and a certain agree-
m ent hearing even date herewith, have granted  
and conveyed, &e.”  (Case, p. 14).

Im m ediately upon the execution of the deed and 
agreement, the R ailw ay Company was put into pos-
session and it and its successors in title have been 
in possession of those lands and prem ises ever since, 
and the present successor in title, A tlantic City 
Railroad Company, is in possession thereof and 
operates its  line between Camden and A tlantic City 
over said right of way and the land so conveyed. 
The R ailw ay Company, which was the grantee in 
said deed, not only went into possession of said 
property and laid out its railroad over said prem-
ises, but complied with the terms o f the agreement 
and paid the consideration recited therein. A ll of 
the successors in title of the grantee named in said
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deed have adopted the terms of said agreement and 
carried out the obligations im posed thereby with' 
respect to said property and its use in favor of the 
appellants up to and including the year 1929. The 
defendant, however, for the year 1930, upon request 
of the appellants to issue the passes called for by 
the agreem ent for the year 1930, refused to issue  
them and notified appellants that the defendant was 
not bound by the terms of the agreement of June 9, 
1877, and asserted that it was not required to issue  
these passes. A ppellants complied with the terms 
of their agreem ent and for the year 1930 requested  
the issu ing of passes as theretofore and named 
eleven persons to receive them.

The B ill further recites that before the execution  
of the deed by the Schmoeles to the R ailw ay Com-
pany and before the execution of the agreement, the 
R ailw ay Company executed a m ortgage of $500,000 
upon its right of way from Camden to Atlantic City, 
purporting to cover all

“ rights of way, lands, depots, etc,, then held or 
thereafter to be acquired by said R ailw ay Com-
p a n y ,'’

said m ortgage being recorded May 2, 1877. F ore-
closure proceedings were thereafter instituted and 
on October 13, 1883, the M aster under said proceed-
ings granted and conveyed all the right of way be-
tween A tlantic City and the City of Camden to one 
Kaercher. Kaercher, in turn, conveyed the prop-
erty to a new corporation formed to take over the 
road, to wit, Philadelphia and A tlantic City R ail-
road Company. Thereafter, by sundry m ergers and 
consolidations, the right of way became vested in
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the present defendant. Not only the original 
•grantee in the deed, but the successors in title have 
all retained title to said property and received the 
benefits therefrom  and have recognized and carried  
out the terms of the Schmoele agreem ent by issuing  
the stipulated number of passes until the year 1930.

The B ill prays for a decree of specific perform -
ance requiring the defendant to issue and deliver 
the passes called for in that agreem ent; that the 
Court may determine the value of the passes which 
remain unissued up to a decree in the cau se; that the 
defendants shall be required to pay the value of 
those unissued passes and that the defendant may 
be enjoined from occupying or using the lands de-
scribed in the agreem ent and deed until it shall 
have fu lly  complied with the terms of the agreement.

Defendant, without answering the interrogatories 
served upon it, moved to dism iss the B ill. The 
learned Vice-Chancellor granted defendant’s mo-
tion and entered his Decree of D ism issal, from  which 
the appeal is now taken. The C ourt’s Decree of D is-
m issal is, by the terms of that decree, rested on a 
theory

‘1 that the averm ents of the B ill are not adequate 
to sustain the relief sought by complainants and 
that the contract set forth in the bill of com-
plaint must give way to the provisions of our 
U tility  Act, as the provisions of that Act touch-
ing preferential rates have been construed by 
this Court in Perkins v. Public Service R ailw ay  
Co., 87 N. J. Eq. 134” (Decree, Case, pp. 61-62).

The Court, in its opinion, bases the Decree of D is-
m issal on the follow ing grounds:
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1. That the perform ance by the defendant of this 
contract of 1877 is prohibited by the U tilities Act of 
1911 and that, therefore, defendant is excused from  
perform ance.

2. That the issuing of these particular passes un-
der the contract in question would violate a Public 
P olicy  of the State of New Jersey  as established by 
the U tilities  Act of 1911, and it m ight subject the 
defendant to criminal liability.

3. That, therefore, this Court of Equity should 
refuse to grant to the appellants the equitable re-
medy of specific performance.

A ppellants contend that the grounds of refusal of 
relief to appellants set forth in the opinion, and as 
likewise stated in the Decree itself, are invalid and 
contrary to established principles, and that the facts  
stated in the B ill o f Complaint, if  established at final 
hearing, would require a decree for the appellants 
in accordance w ith the prayer of their Bill.
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I.

TH E U T IL IT IE S  ACT OF 1911 A P P L IE S  TO 
A N D  A F F E C T S  O N L Y  F U T U R E  A C TS AND  
CONTRACTS. IT S  LANG UAG E IS  PR O S-
P E C T IV E  ONLY A N D  IN  NO S E N SE  R E -
TROACTIVE. T H E R E FO R E , TH E CON-
TRACT IN  Q U ESTIO N , M ADE IN  TH E  
Y E A R  1877, U N D E R  W H IC H  TH E A P P E L -
L A N T S PA ID  TH E FU L L  C O N SID ER ATIO N  
BY  D E E D IN G  T H E IR  PR O PE R T Y  TO T H E  
R A IL W A Y  COMPANY, A N D  TH E P E R -
FORM ANCE OF TH A T CONTRACT, A RE  
E N T IR E L Y  O U TSID E TH E A PPL IC A T IO N  
OF TH E 1911 ST A T U T E .

A. This question was directly and expressly de-
cided by this Court in P ublic Serv ice  E lec tr ic  Co. v. 
B o a rd  o f Public U tility  C om m issioners, 88 N. J. L. 
603. The cited case dealt w ith the very law now in-
volved—the U tilities A ct of 1911. The Public Ser-
vice Company there sought to escape performance of 
an agreement with the City of Plainfield, under 
which the company had contracted to furnish, w ith-
out charge, certain lighting service to the City. The 
U tilities Commission had ordered the Company to 
carry out the agreement. The Supreme Court, upon 
certiorari, set aside that order

“ upon the ground that the provision of the 
agreement for free service to the m unicipality  
was avoided by the enactment of the Public 
U tility  Act prohibiting undue and unreason-
able discrimination. ’ ’
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This Court, on appeal, held that the Public U tility  
A ct of 1911 was prospective only and not retroactive 
and that it did not apply to the contract between the 
Public Service Company and Plainfield. This Court 
did, however, hold that the U tilities Commission had 
no power to order specific performance of a contract 
and that an order or decree of specific performance 
is  an equitable power, “ exclusively inherent in the 
Court of Chancery. ”

The Sections of the 1911 Statute which are perti-
nent are as fo llo w s:

“ 18. No public utility  as herein defined shall:
(a) Make, im pose or exact any unjust or un-

reasonable, unjustly discrim inatory or unduly 
preferential individual or joint rate, commuta-
tion rate, m ileage and other special rate, toll, 
fare, charge or schedule for any product or ser-
vice supplied or rendered by it w ithin this State.

(b) Adopt or im pose any unjust or unreason-
able classification in the making or as the basis  
of any individual or joint rate, toll, fare, charge 
or schedule for any product or service rendered 
by it w ithin this State.

(e) Adopt, maintain or enforce any regula-
tion, practice or measurement which shall be 
unjust, unreasonable, unduly preferential, arbi-
trarily  or unjustly discrim inatory or otherwise 
in violation of law ; nor shall any public utility  
as herein defined provide or maintain any ser-
vice that is  unsafe, improper or inadequate, or 
withhold or refuse any service which can reason-
ably be demanded and furnished when ordered 
by said board.
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(d) Make or give, directly or indirectly, any 
undue or unreasonable preference or advantage 
to any person or corporation or to any locality  
or to any particular description of traffic in any 
respect whatsoever, or subject any particular 
person or corporation or locality or any par-
ticular description of traffic to any prejudice or 
disadvantage in any respect w hatever” (pages 
380-381, chapter 195, Laws of 1911).

“ 34. A ny person who shall knowingly and 
w ilfu lly  perform, commit or do, or participate 
in perform ing, committing or doing, or who shall 
knowingly and w ilfu lly  cause, participate or join  
with others in causing any public u tility  corpora-
tion or company to do, perform  or commit, or 
who shall advise, solicit, persuade, or knowingly 
and w ilfu lly  instruct, direct or order any officer, 
agent or employe of any public utility  corpora-
tion or company to perform , commit or do any 
act or thing forbidden or prohibited by this act, 
shall be guilty  of a misdemeanor.

35. A ny person who shall knowingly and w il-
fu lly  neglect, fa il or omit to do or perform, or 
who shall knowingly and w ilfu lly  cause or join  
or participate with others in causing any public 
utility  corporation or company to neglect, fa il 
or omit to do or perform, or who shall advise, 
solicit or persuade, or knowingly and w ilfu lly  
instruct, direct or order any officer, agent or em-
ploye of any public u tility  corporation or com-
pany to neglect, fa il or omit to do any act or 
thing required to be done by this act shall be 
guilty of a misdemeanor.

36. A ny public utility  corporation which
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shall perform, commit or do any act or thing  
hereby prohibited or forbidden, or which shall 
neglect, fa il or omit to do or perform  any act or 
thing hereby required to be done or performed  
by it, shall be guilty  of a m isdem eanor” (pages 
387-388).

This Court, in the cited case, construed the 1911 
A ct and Section 18 as fo llow s:

“ The language of Section 18 of the Act con-
cerning public u tilities (Pamph. L. 1911, p. 380) 
is that ‘no public u tility  as herein defined shall
(a) make, im pose or exact any unjust or unrea-
sonable, unjustly discrim inatory or unduly pref-
erential * * * ra te ,’ &c., or (d) ‘make or give, 
directly or indirectly, any undue or unreason-
able preference or advantage to any person or 
corporation or to any loca lity ,’ &c. This lan-
guage, it w ill be observed, is entirely prospective 
and not at all retroactive.”

“ It has been decided over and over again that 
statutes are to be given prospective and not 
retroactive effect unless their language makes 
them retroactive and admits of no other con-
struction. See Citizens Gas Light Co. v. Alden, 
44 N. J. L. 648; W illiam s v. Brokaw, 74 IT. J. 
Eq. 561; Frelinghuysen v. M orristown, 77 N. J.
L. 493; Plahn v. Givernaud, 96 Atl. Rep. 4 0 ”  
(page 607).

A nd further (at page 608):

“ The language of the statute against unjust 
discrim ination and unreasonable preference is,
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that they ‘sh a ll’ not be made or given, and there 
is no language indicative of an intent on the 
part of the legislature to make provision that 
contracts already in existence shall come under 
the ban of this prohibition. The word ‘sh a ll’ 
is an irregular auxiliary verb, and used with  
the verb ‘m ake,’ is a verb phrase, which, in this 
statute, is used to prohibit a contingent future 
event. See State v. Griffin, 85 N. J. L. 613, 616. 
It is perfectly clear that the statute is without 
retroactive effect, and that it cannot operate up-
on the contract of 1898, which, concededly, was 
lMilawful when made. There is, therefore, no 
question in the case as to the S ta te ’s power to 
impair or abrogate a contract to which a mu-
nicipality or the public are p arties.”

This Court, in the cited case, refers to a supple-
ment to the Crimes Act (Pam phlet Laws 1913, p.
27), which make it a misdemeanor for a public util-
ity

“ to discrim inate between different persons, 
firms, associations, &c.”

This particular supplement to the Crimes Act, 
however, was repealed by Chapter 144 of the Laws 
of 1920, page 286.

The statutory provisions governing this contro-
versy are, therefore, the above recited sections of 
the 1911 U tilities Act.

The principle of construction laid down in this 
leading authority followed an unbroken line of de-
cisions of this Court and other Courts of this State.
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C itizens Gas L ig h t Co. v. A lden , 44 N. J. L /6 4 8 ;  
W illia m s v. B rokaw , 74 N. J. Eq. 561 ; FrelingJm y- 
sen  v. M orristow n , 77 N. J. L. 493; P lahn  v. G iver- 
naud, 96 Atl. Rep. 40; S ta te  v. Griffin, 85 N. J. L. 
613; Sp en cer  v. M idd lesex  T a x  B oard , 95 N. J. L. 
p. 9, Sup. Ct. ; R iesen  v. R iesen , 105 N. J. Eq. 144 
(V.-C. F allon).

B . In the Court below, defendant suggested that 
the determ ination of this question in the Court of 
E rrors and A ppeals in the leading case {Public  
Service  E lec tric  Co. v. B oard  o f P ublic  U tility  Com -
m issioners, $8 N. J . L. 603) was mere dictum. W ith  
this claim we disagree. The Public Service Com-
pany rested its refusal to be bound by the agree-
ment there involved upon the proposition that it 
was prohibited from  performance by the 1911 
Statute. That question was directly involved in the 
appeal from the Supreme Court and was deliber-
ately considered and passed upon by this Court. 
W hether the point considered was technically 
“ necessary to a decision” nr it is to be regarded as 
“ judicial dictum ” , this decision by this A ppellate  
Court should be considered as final and conclusive 
on the application of this U tilities Act.

This is clearly dem onstrated by the follow ing au-
thorities :

U nited Globe <fb R ubber Co. v. C onard, et 
al., 82 N. J. L. 680 (Court of E . & A .).

K u tsc h in sk i v. Thom pson , 101 N. J . Eq. 
660 (V.-C. F allon ).

C rescent R in g  Co. v. T rave lers In d em n ity  
Co., (E . & A .), 102 N. J . Li. 85.
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In M cG raw v. M errym a n  (Court of Errors & A p-
peals for the S tate of M aryland), 104 Atl. Rep., p. 
540, the rule is laid down as fo llo w s:

“ A ll that is necessary, in Maryland, to render 
a decision of the Court of A ppeals authoritative 
on any point decided is to show there was an 
application of the judicial mind to the precise 
question adjudged; and this we apprehend is  
the rule elsew here.”

C. IF  T H E N  T H E 1911 U T IL IT IE S  ACT H A S  
NO A PPL IC A T IO N  TO T H E  A P P E L L A N T S ’ 
CONTRACT, IT  N E C E SSA R IL Y  FOLLOW S  
TH A T TH E PER FO R M A N C E OF T H A T CON-
TRACT B Y  TH E D E F E N D A N T  BY  TH E IS S U -
ING OF TH E P A S S E S  IS  NOT PR O H IB IT E D  
B Y  TH A T ST A T U T E  A N D  NO TA IN T OF 
ILLEG A LITY  A T T A C H E S TO T H E ISSU IN G  
OF TH O SE P A S S E S .

The making of that contract and the issuing of the 
passes as the consideration for the conveyance of 
appellan ts’ property to the Railroad Company was 
not prohibited at common law. The so-called *4 Pub-
lic P o licy ”  on this question came into being only 
with the enactment of the Law of 1911. There was 
nothing wrongful in the contract, either in m orals 
or in law. The penalties for disobedience of its  
provisions (Sections 34, 35 and 36, Laws of 1911, pp. 
387-388) touch and relate only to the prohibitions 
laid down in that Act, to wit, Section 18, sub-sections
(a ), (b), (c) and (d ), hereinabove set out in full
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(Laws of 1911, pp. 380-381). Since this Statute does 
not apply to the contract of 1877, the penalty pro-
visions mentioned in that Act (Sections 34, 35 and 
36 above recited) do not apply to any act of the 
defendant in the perform ance of that contract of 
1877.

Therefore, defendant cannot be excused from  
carrying out that lawful contract on any theory of 
illegality  in the instrument or in the acts of per-
form ance thereunder or on any claim that its per-
formance might subject it to some criminal liability.

In view .of the definite and conclusive principles 
laid down by this Court in P ublic Serv ice  E lectric  
Co. v. B o a rd  o f P ublic  U tility  C om m issioners, 
governing the application of the Statute of 1911, the 
reference by the Court below to the question—has 
the Legislature the power to pass a U tilities Act 
applying to past contracts and past acts— is purely  
academic.

II.

A R E F U SA L  TO GRANT R E L IE F  TO T H E A P -
P E L L A N T S B Y  A  D E C R E E  OF SP E C IF IC  
PER FO R M A N C E IS  NOT JU S T IF IE D  ON 
A N Y  TH EO RY TH A T T H E  ISSU IN G  OF 
P A S S E S  U N D E R  T H E PA R T IC U L A R  CON-
TRACT W OULD V IO LA T E A N Y  PU BLIC  
POLICY OF T H IS S T A T E  OR TH A T IT  
M IGHT SU B JE C T  D E F E N D A N T  TO CRIM-
IN A L  L IA B IL IT Y .

The Court below, in its opinion, makes the follow-
ing statem ent:
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“ This Court is accordingly asked, in the ex-
ercise of its  extraordinary jurisdiction of 
specific performance of contracts, by its decree 
to compel defendant to perform  an act which 
now is not only contrary to the policy of our 
laws, but is illegal, and the perform ance of 
which may subject defendant to criminal lia -
bility. The general rule is that in adm inister-
ing the extraordinary equitable rem edy of 
specific performance, private contractual rights 
must g ive w ay to public needs and like con-
siderations leading to hardships of, the defen-
dants or others.”

But, as we have already shown:

— The contract of 1877 is not affected in any way 
by the Statute of 1911; and

— The perform ance of that contract by the parties 
cannot be governed or affected by that sta tu te :

— And the contract and its perform ance were and 
are perfectly law ful by the common law and no 
criminal liability could attach to any act in the per-
formance of that contract.

Therefore, as a necessary result:

— There was no Public Policy of this State on 
this question before the 1911 Statute, was en-
acted; and

— That 1911 Statute did not attem pt to create 
or enforce any Public Policy in relation to past 
contracts.

The learned Vice-Chancellor, in his opinion (page  
57, line 9) held:
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“ The general rule is that in adm inistering the 
extraordinary equitable remedy of specific per-
formance, private contractual rights must give  
w ay to public needs and like considerations 
leading to hardships of the defendants or 
others

There w as no “ public need ” to be satisfied so far  
as this old contract of the appellants was concerned. 
Furtherm ore, there were no

‘ ‘ like considerations leading to hardships o f  the 
defendants or o thers”

in any w ay involved. In short, if  we assum e that 
the Statute o f 1911 does not apply to this contract, 
then there appears in the case no element which, by 
established equitable principles and rules, would  
ju stify  a refusal to appellants of this equitable 
remedy of specific performance.

H I.

The principles which govern a court of equity in 
the exercise of a legal discretion, upon any applica-
tion for relief by specific performance, are as 
fo llo w s:

F r y  on Specific P erform ance, S ixth  Ed., page 19, 
Section 46:

“ But of the circumstances calling for the ex-
ercise of this discretion, the Court judges by 
settled and fixed rules; hence the discretion is  
said to be not arbitrary or capricious, but
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ju d icia l; hence, also, if  the contract has been en-
tered into by a competent party, and is unob-
jectionable in its  nature and circumstances, 
specific perform ance is as much a m atter of 
course, and therefore of right, as are damages. 
The mere hardship of the results w ill not affect 
the discretion of the C ourt.”

Section 618, page 199:

“ The question of the hardship of a contract 
is generally to be judged of at the time at which 
it is entered in to : if  it be then fa ir and just 
and not productive of hardship, it w ill be imma- 

’ terial that it may, by the force of subsequent 
circumstances or change o f events, have become 
less beneficial to one party, except where these 
subsequent events have been in some way due 
to the party who seeks the perform ance of the 
contract. F or whatever contingencies may at-
tach to a contract, or be involved in the per-
formance of either part, have been taken upon 
them selves by the parties to it. I t  has been de-
termined that the reasonableness of a contract 
is to be judged of at the time it is entered into, 
and not by the light of subsequent events, and 
we have already seen that the same principle ap-
plies in considering the fairness of a contract. ’ ’

In Section 482, page 232, the author touches on 
the question of the possible illegality  of a contract:

“  ‘The agreem ent m ust be legal or illegal, 
and it is not within the discretion of the Court 
to refuse specific perform ance because an agree-
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ment savours of illegality. It m ust be shown 
to be illeg a l.’ ”

Of course, in the case now before the Court, our 
contention is that the contract was not illegal and 
was not made illegal by the 1911 Statute and does 
not even “ savour”  of illegality.

In L e m  v. L eed s , 92 N. J. Eq. 459 (Court o f E . &
A .) the decision adopted the opinion of Vice-Chan-
cellor Learning in the Court of Chancery. That 
opinion, at page 459, reads as fo llo w s:

“ Mr. Fry, in his work on Specific Perform -
ance, states the rule to be, without lim itation  
or exception, that if  a contract is fa ir and un-
objectionable at its inception, no change of cir-
cum stances or relations or events, however un-
expected, and however much inequality and 
hardship they m ay produce in the operation of 
the agreement, shall constitute a sufficient 
ground for denying the remedy of specific per-
formance. ’ ’

W e have failed to find any element of hardship  
or other element or fact in this case which would 
bring it within any recognized exception to the rule 
above outlined.

P o m e ro y ’s E q u ity , 4th Ed., Section 1404, page  
3329, on the question of “ judicial d iscretion” :

“ W here, however, the contract is in w riting, 
is  certain in its  terms, is for a valuable consid-
eration, is fair and just in all its provisions, and 
is  capable of being enforced wthout hardship to 
either party, it is as much a m atter of course
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for a court of equity to decree its specific per-
formance as for a court of law to award a judg-
ment of dam ages for its breach . 1 ’

To the same effect is 25 R . C. L ., Sec. 15, page 
217.

B lake  v. F la tley , 44 N. J . Eq. 231 (Court 
of E . & A .).

Certainly no elem ent of unfairness, hardship, m is-
understanding or m istake or lack of consideration  
can be inferred from  the present contract and no ele-
ment of unfairness or harshness can be raised in 
favor of the public against this contract because of 
the enactment of the U tilities A ct of 1911. The 
Statement of facts in the B ill presents a prim a  facie  
case entitling the appellants to relief. To deny that 
relief would im pose an extraordinary hardship upon 
the appellants, by denying to them the consideration  
of their contract and leaving the defendant in the 
possession of the lands conveyed by the appellants.

The contract w as in every way fair, the defen-
dant ’s predecessors and the defendant took and still 
hold this valuable stretch of right of way, and the . 
defendant m aintains its  right of w ay upon it and 
operates its  trains over it. The Railroad Company 
drove its own bargain and obtained its right of w ay  
without paym ent of cash and, of course, it is the 
date of the contract we are to consider when we 
determine the question of fairness. The term s of 
that contract are clear and unmistakable and it has 
been recognized and carried out over a period of 
m any years by the defendant and its predecessors. 
Now defendant would refuse to further perform  and
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would refuse to deliver to the com plainants the con-
sideration stipulated both in the contract and in the 
conveyance, but would retain, use and enjoy the 
right of w ay appellants deeded to them.

Vice-Chancellor Backes, in P erk in s  v. P ublic  S e r -
vice R a ilw a y  C om pany, 87 N . J. Eq. 136, in con-
sidering the law  as it stood before the enactment 
of the 1911 U tilities Act made the follow ing state-
m ent:

“ The relative rights of the individual were 
apparently not considered (before the Act of 
1911) and, correspondingly, a carrier who bar-
tered his transportation for land or other con-
siderations obviously could not be tolerated to 
escape the perform ance on the grounds of fa il-
ure of a public duty to charge all reasonably  
equal. ’ ’

Defendant is seeking to do that very thing, 
namely, escape performance on the ground of a pub-
lic duty, which, in fact, did not exist when the con-
tract was made and which, under the authority of 
this Court, has no application to appellan ts’ con-
tract.

R eference should be made to the case last cited, 
to wit, P e rk in s  v. P ublic  Service  R a ilw a y  C om pany, 
87 N. J. Eq. 134, in view  of the language of the 
Court of Chancery in its  decree in the present case, 
where it says (Case, pp. 61-62):

“ the contract set forth in the bill o f com-
plaint m ust give way to the provisions of our 
U tility  Act, as the provisions of that Act touch-
ing preferential rates have been construed by
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our Court in Perkins v. Public Service R ailw ay  
Co., 87 N. J . E . 134.”

The cited case related to a contract made a fte r  
the Statute of 1911. This Court has construed this 
A ct in its own opinion, in P ublic Serv ice  E lectric  
Co. v. B oard  o f Public U tility  C om m issioners, 88 N. 
J. L. 603. W e can, therefore, find no justification  
for the use of this language in the decree o f the 
Court o f Chancery. I f  the statute in question has 
no application to this contract, then there is cer-
tainly no occasion for this contract “ to give w a y ”  
before that U tilities Statute.

D E F E N D A N T , ON IT S  MOTION TO D ISM ISS  
TH E BILL, R A IS E D  C ER TA IN  PO IN T S W H IC H  
A R E  NOT M EN TIO N ED  IN  TH E CO U RT’S 
O PINIO N OR IN  TH E D E C R E E . W E A SSU M E  
TH A T  IT  IS  N E C E SSA R Y  TO COVER THO SE  
PO IN T S, E V E N  THOUGH T H E Y  W E R E  NOT  
C O N SID ER ED  IN  TH E COURT BELOW .

IV.

Paragraph 1 of defendant’s notice (p. 52, Case) 
asserts that:

“ Defendant was not in existence when the 
agreem ent was m ade”

and that the passes were to be issued only over the 
line of ((i ts railroad

Paragraph 4 in the notice (page 53) asserts that 
“ com plainants lost all right under their con-
tract ’ ’
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when the Philadelphia and A tlantic City R ailw ay  
Company w as sold out under foreclosure proceedings 
in 1883.

In other words, these three paragraphs of the 
notice make the point that the successors in title of 
the original grantee (including the present defen-
dant) are not bound by the contract in question and 
that whatever rights appellants had were lost by 
reason of the foreclosure of the m ortgage covering  
the C orporation’s right of way, etc.

1. A P P E L L A N T S ’ BILL E X P R E S S L Y  A V E R S  
A N  ADO PTIO N  OF TH A T CONTRACT BY  TH E  
D E P E N D A N T , A S W ELL A S BY  H IS  P R E D E -
C ESSO R S IN  TIT L E  FOLLOW ING T H E ORIGI-
N A L CORPORATION, TH E U S E  A N D  OCCUPA-
TION OF TH E P R E M IS E S  P U R SU A N T  TO TH E  
TERM S OF T H E O RIGINAL A G R EEM EN T, 
A N D  T H E  CARRYING OUT OF IT S  TERM S BY  
T H E  SU C C ESSO R S OF TH E O RIGINAL COR-
PO RA TIO N  A N D  E V E N  BY  TH E D E F E N D A N T  
CORPORATION.

2. TH E COVENANT TO IS S U E  P A S S E S  CON-
T A IN E D  IN  TH E SCHM OELE A G R EEM EN T  
AM O U N TS TO A  COVENANT R U N N IN G  W IT H  
T H E  LA N D  A N D  A T T A C H E D  TH ER ETO  IN  
T H E  H A N D S OF E A C H  SU C C EED IN G  OW NER.

A. The Schmoele deed recited the contract with  
the railroad and the contract recited the agreement 
as consideration for that deed. The agreement,
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therefore, became a part of the deed, and the deed 
a part of the agreement. The deed further re-
cited :

“ to have, hold, occupy, possess and enjoy  
the same for the purposes aforesaid to the use 
of said corporation, its successors and assigns, 
as long as the same shall be used for the pur-
pose of a railroad and no lon ger”  (Case, p. 16, 
lines 11 to 15).

In  the agreement, the Railroad Company cove-
nants

“ for itse lf and its successors”  (Case, p. 19, line
28).

B. Paragraphs 6 and 7 of the B ill (Case, pp. 4 and 
5) recite the execution of a large m ortgage before 
the execution of the Schmoele deed and agreement, 
with a provision therein for after-acquired property. 
There was a foreclosure a few  years after the 
Schm oeles parted with their title and the property  
bid in by an individual and transferred to a new  
corporation of sim ilar name. Paragraph 14 (page  
11) avers that each of the successors in 'title  to the 
original grantee, down to and including the present 
defendant

“ received title thereto and took possession  
thereof w ith full notice of the rights of H enry  
Schm oele and the other grantors named in said  
deed and subject to and burdened with the ob-
ligations arising thereout and specifically to is -
sue the free yearly passes provided by said  
agreem ent to be issued, &c.”
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C. T H E R E  IS  NO A V ER M EN T IN  T H E A N -
SW E R  T H A T  T H E SCH M OELES W E R E  M ADE  
P A R T IE S  D E F E N D A N T  IN  TH A T FORECLO-
SU R E  PR O C EED IN G . IN  FA C T, ONE OF TH E  
PR O O FS W E SH A LL SU B M IT A T TH E F IN A L  
H E A R IN G  IS  T H E RECORD IN  TH A T FO R E -
CLOSURE SU IT  W H IC H  SH O W S TH A T NONE  
OF T H E G RANTO RS IN  TH A T SCHM OELE  
D E E D  W E R E  M ADE P A R T IE S  D E F E N D A N T  
IN  T H A T  FO REC LO SU R E SU IT . NOT ONLY  
SO, B U T  A S SHOW N BY  TH E BILL, TH E  
D E E D  FROM TH E SCH M OELES TO TH E R A IL -
ROAD W A S NOT RECO RDED U N T IL  A F T E R  
T H E  SA L E  U N D E R  TH E FO RECLO SURE PRO-
C EED IN G S, SO TH A T TH A T RECORD M UST  
H A V E  B E E N  M ADE B Y  A N D  FOR T H E B E N E -
F IT  OF TH E PU R C H A SE R  A T  T H A T SA L E  
A N D  T H E CORPORATION SU C C EED IN G  IT . 
W H IL E  TH E D E E D  IS  D A T E D  JU N E  9, 1877, 
IT  IS  NOT RECO RDED U N T IL  A P R IL  5, 1886 
(page 2, line 24, C ase), A N D  T H E D E E D  U N D E R  
T H E  FO REC LO SU R E PR O C EED IN G  W A S  
D A T E D  OCTOBER 13, 1883 (p. 5, line 16, C ase).

D. TH E C O V ENA N T TO IS S U E  T H E P A S S E S  
IS  THE} E Q U IV A L E N T  OF A  CO VENANT TO 
P A Y  R E N T  BY  A  R E SE R V A T IO N  IN  TH E  
D E E D . A  PL A IN  R E A D IN G  OF BO TH  DOCU-
M E N T S SH O W S TH A T TH E P A S S E S  W E R E  
TO B E  IS S U E D  DUR ING  OCCUPANCY A N D  
T H A T  IT  W A S TO B E  A CO NTINUING  COVE-
N A N T  W ITH O U T LIM IT OF TIM E. U N D E R
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TH O SE CIR C UM STA N CES, TH E COVENANT  
IS  IN  R E A L IT Y  ONE TO PA Y  R E N T  OR TH E  
E Q U IV A L E N T  OF R E N T , A N D , T H E R E FO R E , 
A  CO VENANT R U N N IN G  W IT H  TH E LAND.

M unro v. Syracuse , L ake  Shore  & N . R . Co., 
200 N. Y. Rep. (N. Y. Court of A ppeals) 
224, &c.

H ere the Court held that the agreem ent to issue  
the passes was in the nature of a covenant real; 
that the deed with the covenant amounted to a grant 
with rent reserved; and a covenant to pay rent set 
up in a deed, or in an instrum ent made a part of 
that deed, attaches to the land into w hom soever’s 
hands that land may come.

It is to he noted, too, that in the cited case,

“ neither the plaintiffs nor their predecessors 
were parties to the action”  (foreclosure pro-
ceedings).

In M ayor o f B oon ton  v. B oon ton  W a te r  Co., 69
N. J. Eq. 23, &c. (V. C. P itn ey), a covenant by a 
W ater Company with the City of Boonton w as en-
forced against the purchaser at the foreclosure sale, 
in the face of an objection that the rights of the 
town were avoided by the foreclosure suit, and the 
Court held (page 32):

“ I am clearly of the opinion that all the 
covenants in the contract which are of a con-
tinuing nature— and all those here relied on are 
of that nature— run with the works and are 
binding on the new company, m uch on the sam e
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princip le  as covenants fo r  ren t are binding on 
the assignee o f the lessee .”

It w as even urged in that case that the absence 
of the word “ a ssig n s” made the covenant inappli-
cable to the party purchasing at the foreclosure sale. 
The Court held otherwise. This case was affirmed 
by this Court in 70 N. J . Eq. 692.

In B rew er v. M arshall, 18 N. J . Eq. 337, affirmed 
by this Court in 19 N. J. Eq., p. 537, the Court 
clearly recognizes a covenant between landlord and 
tenant as one running with the land, even where 
mere legal remedies are under consideration. And 
the Court makes it also plain th a t:

“ There is a class of cases in which equity will 
charge the conscience of an alienee of land with 
an agreem ent relating to such land, where 
clearly the agreement neither creates an ease-
ment nor runs w ith the title, &c.”

Other cases in point are: C onover v. S m ith , 17 N. 
J. Eq. 51; S p e n c e r ’s Case, 3 C oke’s Rep. 16; B a lly  
v. W ells, 3 W ilson 25; 15 C. J ., 1241.

Under the facts shown in the appellants’ bill, the 
covenant arose out of and related to the land cov-
ered by the deed. The passes were for transporta-
tion over the railroad running across that land, and, 
therefore, it is to be considered a covenant running 
w ith the land and binding upon' all successors in 
title from  the original grantee. In this connection, 
it should be noted that “ successors”  as used in the 
instrum ent must refer to “ successors in t it le ” .

The word “ successors”  is so used in the follow-
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— M ayor o f B oon ton  v. B oon ton  W a te r  Co., 
cited above.

— 78th S t. £ c ., Co. v. P u rse ll Mfg .  Co., 155 
N. Y, S. 259.

— B alias C om press Co. v. L iepo ld , 205 Ala. 
562.

The word “ successors”  would naturally be used 
to apply to a new corporation which should succeed 
to the rights, franchises, etc., of a railroad corpora-
tion under our statute. Under the law s o f our State, 
in force at that time and at present in force, an 
individual m ight be the purchaser of the railroad’s 
property, franchises, etc., at a foreclosure sale, but 
that individual is sim ply a conduit for the trans-
m ission of title to a new corporation, which by our 
law must be organized to take over and operate the 
road. The statute in force at the tim e of the fore-
closure in question and at present in force is found  
in General Statutes of N. J., pp. 2676-2677. “ An  
A ct R especting Railroads, e tc .” , governing the 
foreclosure of a m ortgage on railroad property-and  
the rights acquired by a purchaser thereunder, con-
tains the follow ing proviso clause:

“  P rovided , tha t no such sale and conveyance, 
and organiza tion  o f such new  corporation  shall 
in  any  w ise a ffec t or im pa ir  any r ig h t or r ig h ts  
in  law or equ ity , o f any  person  or persons, body  
politic  or corporate, no t a p a r ty  or p a rtie s  to 
the su it or su its , action or actions, in  w hich the  
a foresa id  decree or decrees w as or w ere m ade, 
nor o f the said  p a r ty  or parties , except so fa r  
fo r th  as de term ined  by said decree or decrees.”
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It  is made clear that the rights of persons not 
parties to the suit are not affected, but follow  the 
land into the hands of the new purchaser.

3. E V E N  IF  T H IS  CO VENANT TO IS S U E  
P A S S E S  SH O ULD B E  H E L D  NOT STR IC TLY  
ONE R U N N IN G  W IT H  TH E LA ND , Y E T  IT  IS  
SO R E L A T E D  TO TH E U S E  A N D  OCCUPANCY  
OF T H A T LA N D  A S TO M AK E IT  IN E Q U IT -
A B L E  T H A T D E F E N D A N T S  SH O ULD TA K E  
A N D  HOLD TH E B E N E F IT S  OF TH A T COVE-
N A N T  A N D  W ITH H O LD  TH E C O N SID ER A -
TION FORM ING TH E B A S IS  OF TH A T  OC-
CUPANCY.

M idland  R a ilroad  Co. v. F ish er  (Ind .), 8
L. R. A. 604:

This is  a case somewhat sim ilar to the present 
one. The covenant was to build a fence as a condi-
tion of the right to enjoy the easement granted by 
the owners of the land. The Court held:

“ The appellant is in the possession of the 
right of way as the grantee of the original con-
tractor, and it m ust take the benefit it enjoys 
subject to the burden annexed to it by the con-
tract which gave existence to that benefit. It  
cannot enjoy the benefit and escape the burden, 
for the burden and the benefit are so interlaced  
as to be inseparable. ’ ’

Under the reasoning of the U. S. Supreme Court 
in W ig g in s  F e rry  Co. v. Ohio & M ississ ip p i R a ilw a y
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C o./142.IL  S. 396, &c., appellants in the present suit 
are entitled to enforcement of this covenant against 
the defendant.

4. B U T  E V E N  A P A R T  FROM O TH ER CON-
SID E R A T IO N S, TH E BILL CLEARLY SHO W S  
A N  A DO PTIO N  OF TH E CONTRACT BY  TH E  
O C C UPAN TS OF T H IS  LA N D  SU C C EED IN G  
T H E ORIGINAL G R A N TEE FROM  SCHM OELE  
AND BY  TH E P R E S E N T  D E F E N D A N T .

Am ong other things recited in the B ill showing 
this adoption a r e :

— The use of the property by defendant and all 
of its  predecessors in title:

— The recording of the deed by the new corpora-
tion following'the foreclosure and three years there-
after :

— The issu ing of passes for over tw enty years by 
the succeeding companies, including the present de-
fendant.

Other proofs of adoption are in the possession of 
appellants, to be produced at final hearing.

Under the language of the U . S. Supreme Court, 
in W ig g in s  F e rry  Co. v. Ohio and M iss iss ip p i R a il-
road C om pany, 142 U. S. 396, the covenant to issue  
passes in this case would be held to have been 
adopted by the defendant and its predecessors in 
title.

A ppellants by their B ill present a case which 
should, to a peculiar degree, appeal to a Court of 
Equity. A ppellants come into Court with clean 
hands. The defendant is in the possession of the



B r ie f  fo r  A p p e lla n ts 3 1

property which form ed the consideration far the cov- 
enant sought to be enforced. To refuse^that covenant 
would seem to violate the fundam ental principles 
of justice and fair dealing controlling a Court of 
Equity.

A ppellants pray for a reversal of the decree of 
the Court of Chancery.

R espectfully submitted,

BL E A K L Y , STOCKW ELL & BURLING , 
So lic ito rs  fo r  and o f Counsel w ith  

C om pla inan ts-A ppellan ts.





I. F. Huntzinger Co., A ppella te  Printers, Camden, N . J.

New Jersey Court of Errors and Appeals

Between

H e n r y  S c h m o e l e , et al.,
C om pla inan ts-A ppellan ts,
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A t l a n t i c  Cit y  Ra il r o a d  Co m pa n y ,
D efendan t-R esponden t.
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Sat Below.
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ST A T E M E N T  OF T H E CASE.

This is  an appeal from a decree dism issing the 
com plainants’ bill.

The bill seeks to compel the defendant to issue to 
the complainants free passes over the defendant’s 
railroad. A s a basis for such relief the complainants 
set forth a written contract made with a predecessor 
in title.

The defendant at the beginning of its answer set 
forth some objections to the bill which would form -
erly have been raised by demurrer, and in the body 
of the answer set forth a number of defenses hereto-
fore presentable by plea.

The com plainant served 22 interrogatories. There-
upon the defendant gave notice of a motion to strike 
out the interrogatories, to dism iss the bill for the 
reasons set forth at the beginning of the defendant’s 
answer and to have heard and disposed of, before 
the hearing of the principal case, the defenses-here-
tofore presentable by plea. Such a prelim inary dis-
position of all issues, form erly presentable either by 
demurrer or by plea, is in accordance w ith the fed-
eral equity practice, after which our present chan-
cery practice is modeled.

The whole question, as to the right of relief of 
any kind under the bill and as to the sufficiency of 
the various defenses, was argued before and con-
sidered and determined by the Vice-Chancellor.

H e reached the conclusion that the bill must be 
dism issed, placing his decision squarely upon the 
Statute of 1911, as interpreted in the Perkins case.
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The other defenses then and here made, on behalf 
of the defendant, the Vice-Chancellor found it un-
necessary for him to consider. Schm oele v. A tla n tic  
C ity  R . Co. (not officially reported), 155 Atl. 143.

A  decree was entered dism issing the bill, from  
which decree the complainants appeal.

B R IE F  OF T H E ARG UM ENT.

1. I f  any ground exists upon which the decree can 
rest, there should be an affirmance.

2. The defendant is not a party to the contract 
and is not bound by it.

3. The question appellants now seek to raise, as 
to whether or not the Schmoeles were parties to the 
foreclosure suit, cannot here be raised and, if  it 
could, it would have no bearing on the controversy.

4. There was no covenant with the Schmoeles 
running with the land.

5. The Schmoeles received the fu ll consideration  
that they were to receive under the contract.

6. The foreclosure sale in 1883 term inated all 
rights of the Schmoeles and of those claim ing under 
them to passes.

7. The Statute of 1911 prohibits and makes a m is-
demeanor the issuance of these passes.
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8. The Schmoeles and those claim ing under them  
are fu lly  bound by the action of the State in declar-
ing a public policy against passes and in making 
the issuance thereof a misdemeanor.

9. In the face of the public policy declared by the 
State and the statute making issuance of passes a 
misdemeanor, an express prom ise to issue passes 
would be unenforceable and previous issuance of 
passes could create no obligation to issue them in  
the future.

ARG UM ENT.

I.

IF  A N Y  GROUND E X IS T S  U PO N  W H IC H  TH E  
D E C R E E  CAN R E ST , T H E R E  SH O ULD B E  
A N  A FFIR M A N C E .

A  decree in equity is presumed to be right. M an-
ha ttan  L . In s. Co. v. W rig h t, 61 C. C. A. 138; 126 
Fed. 88. B ig  S ix  D evelopm ent Co. v. M itchell, 1 L. 
R. A. (N. S .) 332; 70 C. C. A. 569; 138 Fed. 280.

It sometimes happens that the Court below will 
give a wrong reason for a right ruling, but the ap-
pellate court w ill never reverse, if  it can discover 
any sound reason for the ruling.

Accordingly this Court, at times, declares that 
the decree should be affirmed, but not for the reason  
given  below. Canda v. Canda, 92 N. J. Eq. 423; 
A lle n  v. F rancisco S u g a r  Co., 92 N. J. Eq. 431. A t
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other tim es the Court expresses its dissent from  
some of the conclusions reached by the V ice- 
Chancellor and affirms upon others. Oleson v. 
So m o g y i, 93 N. J. Eq. 506 ; R iee v. M itsch , 92 N. J. 
Eq. 692; M ackie v. C ain, 92 N. J. Eq. 631; T u rn e r  v. 
R idge , 92 N. J. Eq. 706; P rindev ille  v. Johnson , 93 
N. J. Eq. 425; P ru d en tia l In s. Co. v. F id e lity  dfcc., 
Co., 103 N. J. Eq. 279; V an B u ren  v. F ine , 103 N. J. 
Eq. 327.

II.

T H E  D E F E N D A N T  IS  NOT A  P A R T Y  TO TH E
CONTRACT A N D  IS  NOT BOUND BY  IT.

Upon this point the facts are admitted. Para-
graph 2 of the bill (page 2), sets forth the contract 
generally and refers to Exhibit 2 which is made a 
part thereof. Exhibit 2 (page 18), shows that this 
contract was made in 1877 with a different com-
pany, The Philadelphia and A tlantic City Railway  
Company. Paragraph 6 (page 4), of the bill shows 
that foreclosure proceedings were had and the 
property of that company, party to the contract, was 
conveyed by P eter L. Voorhees, M aster, to one 
George R. Karcher in 1883. Paragraph 7 (page 5), 
shows that a new corporation was formed in 1884 
and the property conveyed to it and paragraph 8 
(page 6), shows that in 1889 and 1901 some m ergers 
resulted in the form ation of the defendant company.

Consequently, it is admitted that the defendant 
w as not in existence in 1877 when the contract was
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made. It, therefore, was not a party to and is not 
bound by the contract of the foreclosed company.

III.

TH E Q U ESTIO N  A P P E L L A N T S  NOW  S E E K  TO 
R A ISE , A S TO W H E T H E R  OR NOT TH E  
SCH M O ELES W E R E  P A R T IE S  TO TH E  
FO REC LO SU R E SU IT , CANNOT H E R E  B E  
R A ISE D  A N D , IF  IT  COULD, IT  W OULD  
H A V E  NO B E A R IN G  ON T H E  CONTRO-
V E R SY .

Counsel for appellants, in their brief, seek to set 
up and argue a case different from  that presented  
in their bill of complaint. In their bill (page 7), 
they show that there was a foreclosure sale, without 
nam ing any of the parties. In  their brief they allege 
that the Schmoeles were not parties to the fore-
closure.

Even if  such a supposititious situation could be 
here considered, why should anyone make the 
Schmoeles parties to a foreclosure suit? They had 
neither title to nor a lien upon the land. They never 
had any equity of redemption. Moreover, as we 
shall show, they did not even have a covenant run-
ning with the land.

The most that a foreclosure can do is to foreclose 
and pass title to the equity of redemption. 1 C. S. 
430, Sec. 54.

Indeed, this attem pt to inquire into the details of 
the foreclosure suit, we submit, grows out of a m is-
interpretation of the Perkins decision, 78 N. J. Eq.
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138. Perkins was not a party to the foreclosure 
there considered. He had no equity of redemption  
and there was no occasion to make him a party, just 
as there was no occasion to make the Schmoeles 
parties to this foreclosure.

IV.

T H E R E  W A S NO CO VENANT W IT H  TH E  
SCH M O ELES R UN N IN G  W IT H  TH E LAND.

In order that a covenant may run with the land, it 
m ust respect the thing demised, and the Act cove-
nanted to be done or omitted m ust concern the land 
or the estate conveyed. 15 C. J. 124, Sec. 54.

Counsel for appellants, in support o f their claim, 
cite W ig g in s  F e r r y  Co. v. Ohio & M ississ ipp i R a il-
w a y  Co., 142 U. S. 396. That case, however, holds 
that a conveyance of land could not support a cove-
nant .to be perform ed over an adjoining ferry and 
is authority for holding that this agreement would 
not be specifically enforced, to the extent of requir-
ing that the Schmoeles be carried over land other 
than the land conveyed.

Counsel cite and comment upon M unro v. S y r a -
cuse L . & N . R . Co., 200 N. Y. 224; 93 N. E. 516. 
There, however, the issuance of passes was set forth  
in the deed itse lf as a condition (it was even de-
clared to be a condition precedent), and upon failure  
to keep and perform  that condition the estate  
granted was to revert to the grantors.

It w ill be noted that the deed or grant, Exhibit 1 
attached to the bill, m ight have made the issuance of
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the passes a condition or lim itation upon the title, 
but it did not. Indeed, passes are nowhere men-
tioned, even by w ay of covenant, in the deed.

The deed recites a consideration consisting of one 
dollar, eight fu ll paid shares of the capital stock of 
the corporation and “ a certain agreem ent bearing 
even date herew ith .” The grantors did not con-
sider it necessary to name the parties to the agree-
ment, state its subject-matter, state whether or not 
it was in writing, nor to identify it in apy way. In  
such circumstances a Court cannot point to any par-
ticular agreem ent and speculate as to whether that 
was the agreem ent which was a part of the con-
sideration.

E ven if  the agreement were positively identified in  
the deed as a part of its  consideration, however, that 
would not make it a covenant, much less a covenant 
running with the land.

Assum ing for the purposes of argument that this 
was a covenant, the rule is that “ covenants as a 
general thing, will not run as a burthen upon land. ’ ’ 
The remedy, if  any, is by suit against the original 
covenantor. B rew er v. M arshall, 19 N. J . Eq. 537, 
545.

A  covenant not to sell marl from  a designated  
tract of land will not be enforced in equity against 
a purchaser. B rew er v. M arshall, 19 N. J. Eq. 537.

A  covenant by a tunnel company not to condemn 
additional land was not one running with the land 
and did not bind a purchaser at a foreclosure sale. 
M orris Sc ., v. H oboken S c ., 68 N. J. Eq. 328.

A s a consideration for the Schmoele deed the 
company then in existence promised to give $1, eight
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shares of stock in the company and a collateral 
agreement.

I f  the prom ise had been to purchase at a desig-
nated date government bonds and deliver them to 
the Schmoeles, would anyone contend that there 
would be anything more than a personal obligation  
on the part of the covenantor?

A gain  if  the prom ise had been to purchase and 
deliver to the Schmoeles passes over the Santa F e  
road to the Pacific Coast would it be more than a 
personal obligation?

W hy does it become more than a personal obliga-
tion m erely because the passes are to be over this 
particular railroad?

V.

T H E  SCH M OELES R E C E IV E D  TH E FU L L  
CO N SID ER ATIO N  TH A T T H E Y  W E R E  TO 
R E C E IV E  U N D E R  T H E CONTRACT.

H ere also the facts are admitted. E xhibits 1 and 
2, attached to the bill and made part of it (pages 
13 to 22), show that the complainants and their pred-
ecessors in title agreed, as the consideration for 
their conveyance, to take, according to Exhibit 1 
(the grant or deed), “ the sum of one dollar and 
eight fu ll paid shares of the capital stock of said  
corporation.”  Exhibit 2 (pages 18 to 22), under 
the sam e date, refers to Exhibit 1 and says “ the 
consideration of said grant being the  perform ance  
o f th is  agreem ent and eight fu ll paid shares of the 
capital stock of the said party of the first part and
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the sum of one dollar. ’ ’ Exhibit 2 binds the con-
tracting company and its  successors (“ Successors”  
applies only to a corporation sole. A  corporation  
aggregate has no successors. C hancellor v. B e ll, 45 
N. J. Eq. 538), to give to the Schmoeles “ during the 
first week in January of each and every year d u r-
ing  its  occupation o f said  lands  free yearly  passes  
over the line o f i ts  railroad, for eleven persons to 
be nam ed,”  &c.

Exhibit 1 expressly acknowledges receipt of the 
one dollar and 8 shares of stock. This receipt is 
nowhere denied.

Paragraph 4 of the bill (page 4) admits that the 
passes were issued and delivered up until 1883 when, 
as appears by paragraph 6 (page 4) the contracting 
company ceased to occupy the lands and ceased to 
have any railroad.

Consequently after the foreclosure sale in 1883, 
the agreement had been fu lly  carried out by the con-
tracting company.

VI.

T H E  FO REC LO SU R E SA L E  IN  1883 TER M I-
N A T E D  ALL R IG H TS OF TH E SCH M OELES  
A N D  OF TH O SE CLAIM ING U N D E R  THEM  
TO P A S S E S .

The fact that there was such a foreclosure sale in 
1883 is adm itted (page 4) by paragraph 6 of the bill. 
The effect of this sale is, of course, a m atter of law.

In 1916 the Court of Chancery, speaking through  
Vice-Chancellor Backes, in the case of P erk in s  v.
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P ublic  Serv ice  R a ilw a y  C om pany, 87 N. J. Eq. 134, 
at page 138, declared:

“ The com plainants lost all right under the 
earlier contract when the Camden and Trenton 
R ailw ay Company was sold out under fore-
closure proceedings in 1910.”

That has stood as the law of the State since 1916 
and the fact that such rights are lost by foreclosure 
has become a rule of property in New Jersey. 
Z abrish ie  v . W ood, 23 N. J. Eq. 541, at page 553; 
L ip p in c o tt v. S m ith , 69 N. J. Eq. 787, at page 792; 
W a rb u rto n  v. W h ite , 176 U. S. 484; D ooley v. Pease, 
180 U. S. 126; F rances v. F ra m e s , 203 U. S. 233; 
N adal v. M ay, 233 U. S. 447.

V II.

T H E  ST A T U T E  OF 1911 PR O H IB IT S A N D  
M A K E S A M ISDEM EANO R T H E IS S U -
A N C E OF T H E SE  P A S S E S .

Counsel allege that the 1911 statute (Laws of 
1911, page 380, Section 18, paragraphs (a) and (b) 
and Sections 34, 35 and 36) is prospective only. That 
was conceded in the Perkins case, at page 138.

They quote at some length from  the opinion of 
this Court in P ublic Serv ice  E lec tric  Co. v. B oard  o f 
P ublic  U tili ty  C om m issioners, 88 N. J. L. 603. That 
opinion does not challenge or affect the decision in 
the Perkins case. In the instant case, as in the P er-
kins case, there was first an agreement and then a 
foreclosure.
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In  the Public Service E lectric case (88 N. J. L. 
603), there was no foreclosure. The U tility  Board  
made an order that the company perform  its con-
tract. The Supreme Court set that order aside and 
this Court affirmed the judgment. The opinion, it is  
true, contained a statem ent to the effect that the 
Statute of 1911 is prospective only (that was con-
ceded in the Perkins case, 87 N. J. Eq. at page 138), 
and it w ill readily be seen that such an observation  
could in no w ay affect the decision of the case. The 
decision sets aside an order to perform  the contract 
and, if  it has any bearing at all on the present con-
troversy, it supports a refusal to perform  the 
Schmoele agreement.

Paragraphs (a) and (b ), Section 18, o f the stat-
ute, as interpreted in the Perkins case, 87 N. J. Eq. 
136, prohibit the issuance of such passes and Sec-
tions 34, 35 and 36 make the issuance a misdemeanor.

V III.

TH E SCH M O ELES A N D  TH O SE CLAIMING  
U N D E R  THEM  A R E  FU L L Y  BO UND BY  
T H E  ACTION OF TH E ST A T E  IN  D EC LA R -
ING  A  PU B L IC  POLICY A G A IN ST  P A S S E S  
A N D  IN  M AKING T H E ISSU A N C E  T H E R E -
OF A M ISDEM EANO R.

W hen they entered into the contracts, Exhibits 1 
and 2 (pages 13 to 22), they knew they were deal-
ing with a public u tility  whose first duty w as to the 
public and that there must be read into the agree-
ment, as com pletely as if  it were there stated, the
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fact that the contract was at all tim es subject +o 
the public duty of the company and subject to the 
right of the State under the police power to enforce 
a system  of public policy which would invalidate the 
contract. S w if t  v. D. L . & W . R . R . Co., 66 N. J . Eq. 
452; Ocean G rove A ssn . v. P ublic  U tility  Com rs., 82 
N. J. L. 309; B ayonne  v. Passa ic C onsolidated W a ter  
Co., 98 N. J . Eq. 174.

In 1911, the Legislature declared the public policy 
of the State against such passes and made the issu-
ance thereof a misdemeanor. Laws of 1911, page 
380, Section 18, paragraphs (a) and (b) and pages 
387 and 388, Sections 34, 35 and 36. E ver since 
1916 it has been the law of this State that a contract 
sim ilar to the Schmoele contract could not be suc-
cessfu lly  defended in the face of this statute. P e r-
k in s  v. P ublic  S erv ice  R a ilw a y  Co., 87 N. J. Eq. 
pages 137 and 138.

IX .

IN  TH E FA C E  OF TH E PU BLIC  POLICY D E -
CLARED B Y  TH E ST A T E  A N D  TH E ST A T -
U T E  M AKING ISSU A N C E  OF P A S S E S  A  
M ISDEM EANO R, A N  E X P R E S S  PR O M ISE  
TO IS S U E  P A S S E S  W OULD B E  U N E N -
FO R C EA BLE A N D  PR E V IO U S ISSU A N C E  
OF P A S S E S  COULD C R EA TE NO OBLIGA-
TION TO IS S U E  THEM  IN  TH E FU T U R E .

It is alleged that this defendant has issued passes 
to the Schmoeles. A ny passes, so issued, were g ifts, 
issued in ignorance of the fact that such g ifts  were
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forbidden and the fact that the issuance thereof, 
was declared to be a misdemeanor. Certainly it is 
not alleged that consideration of any kind passed to 
the defendant for the issuance o f such passes.

E ven in the absence o f statute, a g ift of a free  
pass would create no obligation to give another. And 
since 1911, even an express agreement to issue  
passes would give no right to the passes, in view  
of the legislative prohibition.

CONCLUSION.

W hether we rest the case upon the ground upon 
which the Vice-Chancellor rested it or upon the 
grounds upon which he m ight have rested it, the re-
sult is the same, the decree should be affirmed.

A ll of which is respectfully submitted.

FR E N C H , R IC H A R D S & BR A D LEY , 
F o r  R esp o n d en t,






