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1. APPELLATE DECISIONS - BARNETT'S WINES& LIQUORS, INC. 
v. CR.ANFORD ET AL. 

f/:3481 
Barnett Y s Wines and Liquors j Inc.$• 

et al.s., 

Appellants, 

v. 

Township Committee of the Township 

) 

) 

) 

of Cranford, and J. & Pe Spirits, Inc o, ) 

Respondents. ) 
- - - - ~ - - - - - - - - - - - - - - - -
#3483 

) 

Mary DeFabio~ ) 

) 

) 

on A~peal 
Appella.nt.9 CONCLUSI ems 

v. 

Township Committee of the Township 
of Cranford, and J. & P. Spirits, Inc., 

Respondentso 

) 

) 

- ... - - - - - -) 

~¥31+84 
Ralph Della Serra, 

) 

Appellant, 

v. 
) 

Township Committee of the Township 
qf Cran.ford, and J. & P. Spirits, Inco, ) 

Respondentso 
- - - - - - - - - - -

a:cd 

Ira DG Dorian, Esq., Attorney for Appellants Barnett's Wines and 
Liquors, Inc., et als. 

Sheldon and Freda, Esqs., by Robert L. Sheldon, Esq., Attorneys 
for Appellant DeFabio 

Harry Kay, Esq., Attorney for Appellant Della Serra 
Donald Re Creighton, Esq., Attorney for Respondent Township Committee 
Frigola and Toy, Esqs., by Edward J. Toy, Esq., Attorneys for 

Respondent J. and P. Spirits, Inc. 

BY THE DIRECTOR:· 

The Hearer·has filed the following report herein: 

Hearer rs Report 

Appellants challenge the actions of the respondent ·ro'Wn­

ship Committee of' the Township of C1-aanford (Committee) which. on 

February 10, 1970, adopted resolutions whereby it (a) rejected the 
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objection's of the appellants ·to tl?:e grant of ~·plenary retail d~_s- .· 

tribution licens·e to the respondent J. an.d P. Spirits, Inc., (J. and 

P. Spirits) and (b) approved the application of _Jo and P. Spirits. 

for a plena:ray retail distribution license. ·The said grant was con..~~: 

ditioned upon the following: 

-1. Such license shall not be issued until the pro­
posed premises were fully completed in accord-
ance with plans filed; and · 

2. That the said license "shall not be sold, 
assigned or transferred by the licensee for. a 
period of five (5) years ·after its isauance 
unless the consent of the township is first had 
and o.btained •••• 11 

The latter resolution furthe·r stated that "since ther.e are no other 

licenses available at this time,, the applications o:f Ralph Della. 

S_e~ra, Mary DeFabio ·and Fred Hayeck be· and they hereby are denied." 

Barnett's Wines and Liquors, Inco, a New ·Je;rsey corporation, 

Sidney. Breen, t/a Breen' s Liqu_or Store, and Sidney Mi:l ton Scher, t/a 

Scher•s Liquor Store, appeal from· th~ grant o:f the said license to· 

J. and p.. Spi'ri ts,, Inc. Mary DeFabio and Ralph Della Serra appeal 
I 

from the grant of the . said license to J. and P. Spirits, Inc., and 

from' ·the denial or their applications for the said license. 

Since these appeals involve common questions_of law and 

fact, they were heard at the same time ~d will be tne subject ot a 

single He·arer' s Report e 

The petition of appeal of Barnett's Wines and Liquors, Inc., 

et al., (Barnettis) alleges that the action of the Committee was 

erroneous for reasons w~ich may. be briefly summarized as follows:· 

.t; 

a. The license was issued after the adoption of· 
a local ordinance increasing the number.of plenary 
retail distribution licenses authorized; the said 
ordinance was adopted because of favoritism and not 
public welfare or in the public interest •. Accord­
ingly, the license issued thereunder was invalid. 

b. There is no public need or convenience to 
be served by ·.:the issuance of the said additional 
license. -

ca· The issuance of the license to Jo. and P. 
Spirits was· based upon 11favori tism and for t'he· ·_ · 
bane.fit of one individual and not the p~~lblio welfare 
or in the _public interest. 11

. i 
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d. The Committee failed to hold a public hear­
ing on ·objections to the application !"or the said 
license as required by Rule 7 o.f State Regulation 
No.- 2.1 and R.S. 33 :1 ... 24~ 

e. The Conllllittee failed to state the reasons for 
its action as required by RU.le 8 of State Regulation 
No. 2.. . 

.f., The conditions foF. the iss.uance of· the sai~ 
license as set·f"orth in the resolution were not first 
submitted fo~ approval by .the Director pursuant to · 
R.S. 33il~32. . . 

. '. . . . ' . . 

· g• ·.That .subse.q.uen~· tot.he issu.-ance "ot the said 
license to: J •. and P.· .Spil'its,. the Di;r-ec~or deterriiined 
that one of the·· c·ond1 tions. was irivalid arid;, therefore, 
"this·re:p.ders .the issuance .o_f.the license invali<:I.· 1

-
1 

. ·. 

h~ : The. standard-s .. set.by.-t he .. · Committee. as .a basis. 
for determinirig the:· isst1an,c~::o.r the· said. license were 

. . · ''~l~wt:ll~'l:Y··.-tail·oreq; t.o rest;-ic:t tne· ·issu.arice ·of .t.he •·· · .. 
·: . '. t:i'o·e:n~'e.:><~Q·:·· Je:rry Pe., Ro:$a ,. ;· '.Pre~id~n~· c;;t ·J·r.· & .P. ·.Spir-i·ts·1 
: . Ip;¢,;.~}l.,\~;_,:~;~:':':}X< ._c: ·:. ,., : · . . . . .... · ; .: . . · . . . . . . 

;,:_:_:•!-~-- . ,• .- .. ~ ~~;':~'.-~;:. .. ';·: .. ···~:~-. 

·,,·;ii1~~~f;11~~. 
·n;lcehs:e ... "t·o::~ol1e year:1· .as· reqt1ir~d by R.S• 33:1~26, bu.t 
for ··an fndefi·nite. te~; and>··· · · · · 

. . ·k. The action of the . Committee was 11 arbi trary, 
:I.ite.ga).,, ·unreasonable and· constitutes an. abuse of 
discre:tion. 11 · 

De .~abio· all.ages, ·in hel;' petition o:t' appeal, ·the fol_l?wing 

addi ti op.al grounds i 

a·.. . The application ·of ;t. and · P. Spirits was ·.made 
prio:r: to _t hf)· introducticm .9f the ·ordinance increasing 
the authori.~ed number of plenary retail distribution 
licenses. . . 

. . . 

b. The hearing in connect~on with the objections 
:to the issuance of· a license to J. and P:. Spirits, was 
conducted by_ the Co:mraittee as constituted for the year 
1969.; whereas the issuance of the license was accom•. 
plished by a newly c_onstituted Com:niittee in 1970. ·The 
Conimittee for 1970, which·was coll4pQsed of new members· 
''conducted no hearing with respect to the ob·jections 
raised in the year 1969, nor was said issuing authority 
in the year 1970 in receipt. of· a form·a.1. report_, nor 
was it a:ware Q°t .:the subject mat~tar of. the objections· 
raised against· the issuance of a licensen. to J. and P • 
. Spirits. · 

c. The i·asuance of the license to J. and P. 
Spirits. at the proposed premises. was "contrary to the 

_public health, safety,·anci welfare." 
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., 

. d ~ That· th".e proposed location of the. pre_l-rdsss 
owned by DeFabio i~ i1iore suitable: tha.r1 that o.f J. and 
P. Spirits, because it is in an area not properly 
.served ·by ar;ty· ~xis~i~g--license;- and 

e. The refusal to grant- the license to DeFabio _ 
was contrary to the "public good and convenience and · 
in dis.regard or-· the p'ublic heal th, safety, and welfare 
and the resul_t of arbitrariness, partia.li.ty_ and 
pre judi·ce. " 

Della Serra _inco:r:.porates in his petiti_~n of ·.appeal several 
. . 

of the allegations heretofore set -forth and urges that i;he denial of 

his application w$s similarly erroneous arid constituted an abuse of ' . 

discretion. 

Answers· to these petitions were.· filed on. behalf of the Com­

mittee and J. ·and P. Spirits. These answers admit the jurisdictional 

allegations of· the· petitions·· and deny the substantive allegations • 

. They defend that: 

. · a.J. and P. Spirits advertised in accordance 
with ·1a.w·; 

b. They deny·that two of the ·members·were not 
. f'arailiar 'With the· objections; 

.. , c ~ . The .. ·obj,ec.-tio~s. of i~ and P ~.Spirits to the 
issuance of a license to DeFabio was withdrawn and, 
there:f'ore, no he~ring was required as to De Fabio; 

a. The need or necessity for the ~ssuance of 
an El,ddi tional license is not a proper· s·ubject matter· 
of· this appeal be.cau.se ·the ordinance increasing -che 
number of.plenary ·retail·di~tribution licenses from 
thre.e to four ·was .finally adopted on November 25, 
1969, and the. time within wnich appellantsmay appeal 

·from such action.of.the committee, has· long since 
expired; 

e. The failure of··the·· Comn1ittee to·· comply with 
·the provfs·ionsor· R~S. 33:1-32 with respect to the 
imposition of conditions shquld·not affect the 
validity of ·the· license,· but·· only of·the conditions 
imposed; · · · -

f •. Full public hearings were held and the Com­
mi.tte·e determined and ·a et forth in its resolution 
tha·t the "issuance of the s aid license was in the 
public· interest. · 

These appeals were h~ard .de·n~vo, with fuli opportunity 

afforded counsel to present· t~stimony and cross-examine .witnesses. 

Rule·· 6 of State Regul_ation No •. 15. 
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I 

Before considering the substantive mattemrais~d in the 

pleadings, it may be w~ll to resolve se~eral th~eshold matters' 

raised in the petitions of .appeal •. The appellants assert that J. and 

P. Spirits adv·ertised its notice of intention and filed its applic'1.-

tion prior to the adoption of the ordinance authorizing the in- . 

crease of plenary retail distribution li;censes frora. three to four, 

on Novembel:a 25, 1969• 

However~ the record discloses that J. and P. Spirits 

filed its application for the lic.ense with the Cornmi ttee on November 

10, 1969, and that notice of its intention to apply for the said 

li.c,e·nse· wa!s· pU'Pli-s~e<t 4n a· local· newspaper 'on· November 20, and. 
. ·. . : : .. :··. ·. •':· . . - ·_ - . - . .•' . 

. comp'li anee· 
. ' - " 

·, { '~ 

. : -~ . : ~- __ .,. ~~ 

·the : said' ·re gii.:Cat f C>h. ,_. 

~A hear.ing date was set for December 16, 1969, at which 

time several-of the objectors to the application of J. and P. 

Spiri t,s were he_ard. At that time the Cornmi ttee consisted of Mayor 

Gill, and Comm.itteernen Pringle, Meyer, McVey and Kent. After 

'·..: .. 

January 1, 197_0, two members of that Committee who were not re-elected, 

nara.ely, Messrs. Gill and Kent, left the Committee.-· !]he Com.mi ttee 

was thereupon reorganized, and constituted a new Committee. Committee­

men Burton Goodinan and Warren T. Pras ter joined Pringle, Me.yer and 

McVey, and at the hearing held on February 10, 1970, Goodman and 

Praste:r abstained from voting on the resolution rej~cting the objec-

tions of the· other appella~ts. Furthermore, when the resolution 

authorizing the issuance of the additional license was acted upon, 

the two new members opposed it. 

Appellant~ advocate that the Cornmi.ttee is 'not a continuous. 

body. -The ·terms of· several of its members expire ·each year and an 

annual raee ting must be held to select a chairraan and mayor. .AJ.'1.d1.,ews 

v. Lamb~ 141 N .J. ~q • .548, 57 A. 2d 365 (Super. Ct~· 1948); 

I•· ... 
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ft. s. 40:146.2; R.S. 40:146-13~1. ~imiiarly, it has ~een held th~t 

a Board of Aldermen w~s not_a.con~inu~us body beyond one year" 

·Paterson and R.R. Co. 2 et al. 2 v. l'-'layor of ~aterson et -al., 74 N" .J .L. 

738. See also Gulnac v•·Freeholders of Bergen, 74 N.J.L. 543, 

(E. & A. 1906). 

Thus, the appellant~ contend that the Comra.ittee .. was .not a. 

continuous body and could not act without a full hearing on matters 

which were heard by the previous Cornmitte~. 

They ,reason that the Co:mr11i ttee of 1970 was dif.ferent _from. 

that of 1969 and therefore it-did not conduct the hearing: as 

require,d by the pertinent statute and .Rile •. 

The Comrnitte.e argues, nevertheless, that the fa:ct that 

two of' the :members of the Conm~.ittee, narn.ely, Gill and Kent were 
I 

succeeded by Goodman and Praster on January·l, 1970, could not affect 
. ' ' 

the validity of the proceedings~ They assert that Goodman and 

Praster·were actually present at .the hear~ng held.on December 16, 1969. 

Although they were not at the December 6 hearing in an official 

capacity~ they were both present.at the hearing, and at conferences 

which were held after January l,_1970. 

The a~torney for the Committee points out that 'the .impor­

tant fact is that Pringle, McVey' and .Meyer constituted ~ ma,jo;r-ity 

and since a majority vote was all that was, required· to adopt tne 

resoluti.on it would be a futile and useless gesture to require the 

CorrJini tte.e to hold new hearings simply . because two of th~ former 

committeemen were no longer members of the. Commit tee. 

This arguxn.ent has no :merit because the two new !members of 

the Comniittee were entitled to participate openly at the ;hearings 

ot objections. Their views officially expressed in caucqs·may well 

have influenced one or rnor~ of the others.to vote othe;rawise. I 

believe that . there was no .s t-ri .. c t compliai;i.ce . with the :Rule and . stat-

u~e: a:s aforesaid. 

I believe that ~he· .. appellants were entitled to , a full 

hearing before the Cor~tlittee, conducted in the manner ar~iculated 
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in Handlon v. Town of Belleville, 4 N.J. 99, 105 (1950)$ Sow-

ever, under the facts and circumstances herein I perceive no 

prejudice. It is said that in every case, the right to a hearing 

de ~in the Division on testimony taken there cures any 

il,1firmi ty allegedly arising by reason of a denial of a hea1~ing 
I 

before the local board. Cino Vo Driscoll, 130 N.J.L. 535; cited 

with appr·oval in Nordea, Inc •. v. Sta.te, 43 N.J. Super. 277, :287 

(App. Div. 1957). 

The other jurisdictional matters· require no cormnent in 

view of m,y de~~.rt1ination infra, based upon one of the substantive 
•' L -, '· .' • .";; .,-~! ~ .~ ·:':"• 

petitions of appeal. 
- ..... _ 

II 
,':· •• 1 

. . - - . 
- . : ·. -

indeed, ctis.posi t~ve issue· ·.ratsed- o.n 

·' i:~r~as~~tg::ir·:~~~orized number of plenary retail distribution 

licenses from three to four was enacted because of favoritism to 

J. and P·. ·Spirits,· and was not based on public welfare. 'l'heref(pre JI . 

the issuance of the license to J. and P. Spirits, based upon the 

said ordinance was invalid o It is well esjtablished that the Director 

of the Division of Alcoholic Beverage Control does not have the 

authority to invalidate or repeal any municipal ordinance. An admin .... 
-

istrative agency does not h'3.ve that power; it resides in a court of 

plenary jurisdiction. However, the Director may invalidate and· 

cancel a lic·ense issued by a local issuing authority based upon: an 

ordinance which was the product of favoritism. Sea Phillipsburg v. 

Burnett,125 N" .J .L .. 157· (S. Ct. 1940); D 1 Amico v. Blanck, 85 N .J. 

Supero 297 ,_. 302. 

My examination of the entire record herein leads to the 

~ollowing findings of fact.: The Township of _Cranford had a population 

of 26,424 according to the 1960 census. Prior to the adoption of the. 

subject amenda~ory ordinance, it had by ordinance permitted only 

three plenary retail distribution-licenses. In 1967 it rejected a 

request for a license to Philip Morin, Jr., who was prepared to open 

~ facility with a $300,000 ratable~ 



~GE 8 BULLETIN 1991 

De Rosa is a close personal friend of Mayor Pringle and 

has been so for the past twelve years. He is also a friend of 

Committeeman Gill, and has been active with him in political and 

social organizationso 

In June 1969, De Rosa, the president of J. and P. Spirits, 

submitted a presentation of himself ror a plenary retail distribution 

license for premises. on Raritan Road in that municipality. This 

. application was··rejected but Mayor Pringle told him that if he would 

submit an application for such license located in the center of 

town, the Com.i.uittee would look upon the sarue favorably. Mayor 

Pringle told: De Rosa that he was the type of -person that he would 

like to see get a liquor licenseG 

De Rosa had occasion to discuss this matter with Committee-

man 1•1eyer, who testified that he thought that De Rosa had made a good 

move in applying for a license in the center of town and bringing in 
\ 

a $30,000 ratableo 

Da riosa also had discussed the matter of a lic~nse with 

former Mayor Gill on many occasions~ 

In October 1969, De Rosa again submitted a brochure presen-

tation which included a long statement of his background and experience 

as a liq:uor lic~n.~~~e. This brochure also included architect's pla.."1.s 

of the building,;, .letter~ of' recommendation, etco Upon the receipt 

of this presentation, the Committee directed its attorney to prepare 

an ordinance increasing the number of licenses from three to four. 

De Rosa then filed a formal application which included 

building plans~ on November 10 1 1969, the day before the ordinance 

was passed on first reading, increasinr;.th~ number of licenses from 

three to fouro . He published a notice of intention to apply for the 

license on November 10, which was prior to the date that the. 

ordinance was finally adopted on November 25, 1970. 

On December 2; 1969 !J after the adoptio·n of the sa.id ordi-

. nance, the appellants 'filed w1,,itten objections to .the said applicatio::.: 

of Jo a..""ld Po Spirits, and on December 16, 1969 1 a hearing was held 
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on th~ said objections. However, no action was taken thereon by the 

Cornn1i t tee. 

It is significant that on November 28, 1969,, De Rosa 

reserved, ·by written order with the New Jersey Bell Telephone Corn~ 

pany, the installation of telephone service and listings on 

Dec·ember 31, 1969, at the proposed premises to be licensed. It 

mant,fest that De Rosa was. assured that the license would be 
·; 

Ther~ was testimony ~t this de nova hearing of a -~ ---issued to him. 

statement made by De Rosa to one Edmund Kiamie in December·of 1969 

to the effect that the Cammi ttee. would have issued a licens.e to him 

in June 1 but they had· to wait until he obtained a lease· on the 

proposed premises·.· :r·n fact.~ J. and P~. Spirits entered :into· a lease · 

·to the said -premi~es on September 2,. 1969,. whlch· ;,as prior to the'- .. 
' . .... ·. : ' - . ', - " . 

date when such arnendatory · ordi:~ance -wa_~. even introd~ced. 
1rhe uncont.ra.dict~;~,;t_e~.t_iniony· (De _Ro;s~· di.d .not test~ry·: a.t ih:e~- · 

hearing before.· ~e:/ · .. a~.t[lough·,".he . ·-wii's'.:.preseP,,t} further:--shows _that.:· 

De Rosa.who holds.a liq~or license in Je'rsey Clty, supplied_li"~uor 

for cocktail parties at the mayor's home, for·-the mayo.r's daughter's 

wedding.and for various political affairs in which the members of 

the majority of the C9:mn1i t tee ·participated. 

When the ordinance was passed on first reading, Pringle: ·pub-. 

licly announced th~t the ordinance was, introduced because De Ro.sa 

had requested a liquor license. Th~ fpllowing was asked of Pringle: 

. !_'Q 

A 

Isn't it true that the Ordinance was.modiffed 
because he [De Rosa) had requested the 
liquor license? 

He had requested a liquor license. As I say, 
·I cannot ·tell you whether or not he· made appli­
cation or not.· I was aware of the fact that 
he was interested in a liquor :License." 

Hayor Pringle clearly expressed a personal ·inte:rest in 

De Rosa and having him obtai~ the ~aid license~ 

Comrn:l. tteenian Godili·1l'an, who entered into office on Janua.ry l, · 

1970, testified that ft appeared ·to him that it was a foregone 

conclusion that J. and P. Spirits would· get .the ·lic.ense·. 
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-committeeman Praster who was also ele-~ted to office a~ ;;::J:['·; 

J·~nuary lr 1970~ ·testified that he was present on November 10; 1969 

·when De Rosa,ts presen.tation ~as .receiv'ed .and .he also sat in on all.t, · 

executive and public _.meeting.s p·rior- to. the time that.he assumed 
,•, 

· o·ffice. It was hi.a· opinion that the amendatory ordinance was ado.:e:~,ed 
;_,. 

·tor the sole be.nefit of De Rosa, and that .there was no question. in. 
• f:-(·...-., 

·_:.·: •• =. 

bfs mind· that.De Rosa would receive a license when the said ordi-

nance. was ~dopted.: · 

Committeeman Kerwin testified that,· in his'. opinion, the· 

·amendatory o,rdinance was adopted and the license gra~ted to De Rosa 

--a~· a.result of favoritism. ·He explained that the.ordinance was 
. ' '.. . ·, . - ' . 

- , adopted and the licens.e· gran~ed to De Rosa because of friendship of 

the. majority m-eni~ers of .. the Committee with De· Rosa~ 

Former. May~r. Gill {who served in t~at .capacity when the 

. o~Q.inance: ·was adop.ted) adrni tted that at the time tha't the ·ordinance 
. . . ' . . . 

was in~~oduced.he looked:favorably upon the application of De Rosa· 

. an<i e:eknowledged that ·ne Rosa 1 s application was the only one subini t• 

te,d. .whe·n .. the ordinB.hce -was being consid_ered. 

ne· Rosa appeared to know,well in advance o,f the adoption 
. . . . . . . . . 

· of,.:··:the resolutfon granting his applic.ation' for ·licen.se, that· the ~aid. 
- ... . . . . 

, . li~ense would·. definitely be granted to him, because on the .date of 

the. said adoption, February' .to:,· 1970, .. he ran a party to ·celebrate 
. :. . . .. . -

··the. g~~n~ of his :~pplicatiort. This pa:iaty w~s prepa~ed in advance 
. . 

. . . 

~~ ostena1~ly.was·made to th~ those who helped h~m get the li-

ce.:ise-• ·He.invite~ members of the Committee to the- party and- indeed, . 

cODJm1 tte!»U~D. Meyer and .Gill, as· well a:s the· cOlllilli ttee clerk, 

·.·~ttenqed .... the.·· pa;rt~.·-
- .... , ·. . 

. - l.rlhile. eaQh one of these. factors standing by itself may not 

establish "f.avoritis:m:,.: y:et the ·totali:ty or the ciraumstances when 
r • ~ ' • ' 

wov:~n .toge~her ~nto. a single· fabric, cle.a~l:r establisQ,ed in my 

opini.on that· the adoption. of .the ordinance was the result of favori-.. , . .' _·, ... • ', 

ti~m and partiali.ty shown. to De -Rosa and J~ ·and P. Spirits •. 
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Members of. a local issuing authority are required to act 

with complete impartiality and fairness when acting in both a legis­

lative and quasi-judicial capacitye A public office is a public 

trust~ Committee members$ as fiduciaries and trustees of the public 

interest 1 must serve that interest with the highest fidelity. They 

' . must demonstrate~ not only in fact but also in deed,an exclusive 

·loyalty to the community they serve and a judgment in municipal 

matters which is uniettered by anything which.might redound to their 

interest as individuals<!) The law toler~tes no partisanship nor 

mingling of self interest o Cf 9 DI!5=_scol1L v o Burl_ington-Bristol 

Bridge 000, 8 N oJ e- 433, L~74 (1952.);; cert$ denied Bell v e Dris~oll 1 • 

344 U111So 838.11 73 Supe Oto 34- (l9.52)g The mere fact that the members; 

of the Committee ·apparently had nothing to gain personally or 

.financially by ·their ac·bionj except perhaps to do a favor as an act 

of friendship to De. Rosa,, who had worked with them. poli t;ically, and 

had been actively associa·ted wit;h them in social and political 

organizations, does not r1 emove such action from the scope, or im ... 

m.unize it from the p1~inciple applicable to self interesto-

And2 in the determination. of this issue the court in 

Aldom Vci Roseland» L1.2 Nl?J Q Supere, L~93, at p() .502 stated: 

11 ®0.too much refinement should not be engag~d 
in by the court in an effort to uphold the muiii6ipal 
action on the ground that his interest is so little 
or so indirecto Such an approach gives recognitiQn 
to the mo1~a1 philosophy that next.· in importance to 
the duty of the officer to. render a righteous 
judgment is that of' doing it in· such a manner as 
will beget no suspicion of the pureness1 and integ­
rity· of_ his action,," 

The statute gives the power to.the Director to review the 

action of the Committee so as not only to eliminate favoritism but 

"any aura of it which might diminis~ t4e public .feeling that. there 

is strict impartial s~pervision and control-of the liquor industry." 

Blanck·Vo Magnolia» 38 N.,JG ~.84 (1962). We must also bear in .mind 

the .strong language of R0S" 33 :1-73 that the basic legislative philo­

sophy and inten:t of the Alcoholic Beverage. Control Law is "to be 
. ; 

• '!· 

remedial of abuses inherent. in liquor trafi'ic and shall be liberally 
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constru@d",, and of R.S. 33:1-23 that the Director shall 11 do, perform, 

take and adopt all other acts, procedures and methods designed to- ... -... --.~· 

insure the fair, impartial, stringent and comprehensive enforcement 

of the Alcoholic Beverage Control Act." See Kasser Distillers Pro.duct. 

Corp • v • Si 11 s,, 8 5 N • J • Sup • 3 51. 

Finally, it is well settled that the Director possesses the 

f~nal agency review of the action of a loc~l board relating to liquor 

licenses. Neiden Bar & Grill, Inc., v. Newark, 40 N"J •. Super. 24, 29 

(App. Div. 1956). 

I ru11 persuaded, and find from the evidence that the ordi­

nance was adopted as a result of favoritism for the sole benefit 
) 

of De Rosa and J. ·and Pe Spirits. 

Counsel for the Committee alleges.that the failure of the. 

appellants to take an. appeal from the adoption of -the said ordinance 

acts as an estoppal of their right to challenge the ordinance or any 

licenses issued thereunder. Their fa~lure to take an appeal is whollJ 

irrelevant to these proceedings.; thus this argument lacks merit. 

III. 

Notwithstanding the above findings, I should like briefly 

to discuss the challenges to the grant of the license to J. and P. 

Spirits based on the amendatory ordinance. If ind that the appli-

·~ation of J. and P. Spirits was·granted because ·of favoritism and 

partiality rather than because of public need and convenience, as 

the facts hereirrabove have clearly established~ 

Even in biblical times, it will be recalled that Jethro, 
I 

in assisting Moses in appointing judges, insiste~ that they be men 

of truth, hating injustice (Exodus 18, 2l)G Also, a judge may not 

sit in judgment where his friend or his enemy was a party (M. T. 

· Sanhedrin, II, -7). 

The charge of partiality and bias_ is a very serious one 

where it concerns judges ·or those· standing in the position of' 

judges in judicial or quasi-judicial proceedings. The position of 

the judge is to discover objective truth. If the judge .has any 
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personal bias or friendship,, such objectivity becoraes di"storted and 

true justice cannot-prevail. Cfe Cardozo in "Nature of the Judicial 

Process", 173; Freehold v. Gelber,, 26 N.J. Su,p. 388. 

It should be noted that the resolution granting the appli-

ca ti on was adopted by a. vote of three to two. Those who voted. 

aga~nst. t~~Yapplic~tion felt that there was ~o need for an additional 
. . 

license in this municipality. With· that I ·agree. There has been.no 

·_substantial ev1dence to establish that another plenary retail distri~ 

bution license was needed. The rule is well :e-:atablished that even 

wh~re a municipal governing body passes an ordinance fixing the 

number of package :stores,· it may reasonably decline to issue licenses 

beyond the number less than the maximum prescribed in the ordinance. 

Fanwood v. Rocco, 33.. N.J. 404. 

The test in the establishment ·and issuance of liquor li­

censes is,whether the public good requires it. Paul v. Gloucester 

County, 50 N .Je L~.- a.t Pu 585. In Zicherman v. Driscoll, 133 l'I .J .L. 

586,, 588 (Sup. Ct. 1946). the court said, "The common interest of the -

general public should be .the guidepost in the issuing and renewing 

of licenses~"' 

Likewise, the Director may cancel licenses issued qy local 

issuing authorities when not war~anted by public needo Brush v. 
. . ~ 

Hock, 137 N oJ .L .. 25.7; Blanck Vo ~Magnolia, supra. (38 N eJ. 484, 

491, 492). 

From ~Y, examination of the testimony, I am convinced that the 

proposed location of the premises· of Je and P. Spirits, would :be the 

least desirable location in this community for such license. 'A map 
I' 

of the Township shows that almost·_-, all of .the· present licenses are 

located .. in the center of town, and that within one block of these 

premises there is an existing.plenary retail distribution license; 

directly across the street there is a tavern and a hotel which sell 

package goods; and within one and one-half blocks are loca~ed a 

tavern and three retail licenses. 
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This munic_ipali ty is small (L~o 96 square miles in size) and 

it is quite apparent that there is an ample availability of existing 

facilities e. 

I ari1 un~~f1pressed with the fact that J e and P. Spirits in-

. tends to convert a gar~ge and dry cleaning plant 1 which will produce 

a ratable of $30 1 000~ especially __ in view of the fact that an applica­

tion, which would have brought -a ratable of $300 1 000. was rejected 

two ·years before because the Committee saw no need for an 

additional facilityo 

Several members of the majority who voted for the applica­

"ti"on stated that one of their reasons for voting was that they 

·believe~ in competitiono Thus, Mayor Pringle said that he felt that 

since there was competi.tion in the· business in which he was engaged 

(electronic manufacturer)· that there should be competition in the 

liquor business. 

Unlike other businesses, the dimension of competition is not 

applicable ~o the liquor industry and cannot b~ used as a basis for th 1 

issuance of liquor l~cen.ses. The court ·in Fanwood v. Rocco, 33 N.J. 

404, 413, noted this distinction, citing Eckert Ve Jacobs, 142 SeW. 

2d 374, 377 (Texas Civo App •. 1940) whe;re the court in sustaining a 

zoning ordinance which excluded the sale of beer from a designated 

area, pointed out that it is common knowledge that the sale of 

intoxicating beverages.is accompanied by "objections not com:m:on to 
other types of cqmrner·cial enterprises o "' From the· earliest history 

of our State, the sale of intoxicating liquor has been dealt with 

by the Legislature in an exceptional way~ Because of its sui 

generis nature and signi_ficance,, it is a subject by its elf 9 to the 

treatment of· which all. the analogies of the laws appropriate to 

other administrative agencies~ cannot be indiscrin1inately applied. 

Paul v. Gloucester, suprae This fielq is peculiarly subject to 

strict governmental controlo Franklin Stores Co~ Vo Burnett. 120_ 

N.J0Loo 596, 598 (SUpe Ct© 1938).(j Thus,,. unlike other businesses!l the 
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liquor traffic has been singled out for peculiar limitation. See. 

Hudson-Bergen County Retail Liquor Storea Assn. v. Hoboken, 135 

N • Jo L. 502 (194 7). Thus, the test for the establishment a·f a 

liquor facility is whether there is a public need or convenienc:e 1 

to be served. 

1v1y assessment of the merits of the other applicants is 

as follows: 

The proposed location of Ralph Della Serra suffers from 

the same infirmity because it, too, is located in the center of 

town and too close to the other facilities., 

With·respect to .the application of Mary De· Fabio, I· find 

that she did not e-sta:hlish by substa..i.-itive evidence· that· a· ne·~·d. ·',oF .. · 

convenience would be served hy ~he grant of her spplic_ation, or 

···that the public-go<)d required it. Furthermore,· in·.Yiew ·o:f:'· 
.. " .· -. ,, 

. determination·. her~;·f.fia.~ove,· no licerise ·could va:~idly J:le 

·the ·appellants·o · 

Finally, the findings hereinabove make·it unnecessary to 

reach the other allegations of the petitions of appealo 

o:. 

It is, .accordingly, recom,mended that an order be ente'red 

(l) reversing the action of the Gonm1i ttee in granting the application 

of J. and p., Spirits ana .. ··(2·) affirming the action o:r the Committee 

in denying, the applications of Mary De Fabio and Ralph D~lla Serra# 
., 

for a plenary retail distribution licenseo 

Conclusions and Order 

Pursuant to Rule 14 of State Regulation No. 15, written 

exceptions to the Hearer's Report and Argument in support thereof 

have been filed by the Township Committee, J. & P. Spirits, Mary 

DeFabio and Ralph Della Serra. Answering argument to such 

exceptiorts and argument _(other than Della .Serra's) have been filed. 

by the objectors Barnett's Wines and Liquors, _Inc., et als. 

Additionally, oral argument was had before me and.subsequent thereto 

. ~ ., 
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each of said par.ties submitted to me. a memorandum of law on the· - :...~. e· -:· 
: •.:-·.-:,_.i •• 

issues raised at such oral argumento 

The Hearer 1 s Report recommends ·a finding that .. the· amenda tory 

ordinance 1~ question was.adopted as a result of favoritism by the 

Township Committee for .J~ & P~ Spirits, Inco and its principai, 

Jerry·DeRosa, and, therefore, the approval of Jlt & Pe' Spirits• 

license application mU..st be set aside and that no license could 

~' I • . , 

.i,, ::.. .·• -...i. 

validly be issued to anyone, . including the two unsuccessful. applican.ts 

·.who are appellants hereino This is so, 1 t is suggested, because, 

without a valid amendatory ordinance increasing the number of 

'plenary retail distribution licenses which may be issued· in the 

Township, the pre-existing municipal quota of such licenses was 

already filled.· 
"( 

· The Hearer 1 s Report further recommends a finding · that ·the· 

approval or. J. &: p. Spirits·· application is likewise "the product ·Of 

favoritism and that, tn any event, there was no need for an 

_ additional licensedn'.ti.amunicipali ty, and particularly not at ·the 

·.proposed licensed premises which is· characterized as ·the least 

desirable location in the community. However, no expli-cit finding 

is recommended in the Hearer's Report that the municipality's 

determin~tion with respect to the need for such additional 

\ 
_license and at such proposed location constituted an abuse of its 

discretionary power, nor is the discretionary nature ·or the 

municipality's authority discussed by the Hearer. _( 11 The issuance, 

renewal and transfer of liquor licenses rest in the sound discretion 

of the issuing ·authority· and will not be judicially disturbed in 

the ·absence of ·a clear abuse of discretion. 11 :· · Paul v. Brass Rail 

Liquors, Inc., 31 N.J. Super 211, 2llt (App.Div. 1951+)). 

I 

In Blanck. v, Mayor and Borough Council of Magnolia, 73 

N.J. Super. 306 (App.Div .• 1962), the Court held tha.t' the Director 

of Alcoholic Bevera~e Control does not have the power to rule invalid 

.' an ordinance, which· provided .for the issuance or. a new liquor· 
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: .. license, upon the ground that its adoption was the result of the 

·self-interest of a member of the municipal governing body who )·· 
. . . . . .: . . ' . .•· .. . ~ ' 

later, after resigning his office, was issued the license made 
. ~ . .. 

possible by the ordin~nce8 The basis of the Court's ruling was 

one of .~urisdiction - an attack alleging an ordinance was adopted 

contrary to law must be litigated in a plenary suit in a judicial 

. proceeding, not· in an administrative agency appeal proceeding. 

On_ appeal~ the Supreme Cou~t rev~rsed the Appellate 

-Division of the Superior Cour~ (38 N.J. 484 (1962)) and held that 

the action in question, being -,•unique in its facts", re9-uired that 

the Director determine whether. the basis for enac·tment of the 
. . 

ordinance was favoritism towards the member and, if so, no license·. 

· should be issued to any applicant. (The issue of nself-interest" 

or conflict of interest, involving mere prohibited relatio?-ships, 

rather tha~ actual pre-judgment in favor of a party, was. not 
.,, ". ,-· 

discussed.) The Supreme Court's opinion did· not ex:pressly state:: -· 
. ·"-·. ' ·, .. 

1;' 

that the Director's.authority to assess the governing body's reason 
. . ' 

for passing such ordinance should be limited to cases in which 

the·; person obtaining a license is a member of the governing body 

at the time the ordinance creating and· authorizing the licens.e is 

introduced and passed, nor.. did it expressly state that such 

authority was .of general application, directly contrary to the 

Appellate Division's holding. 

Qu~st.ion theref~re arises as to whether the instant case, 

admi.ttedly not i~volving a successful applicant for license who 

was a member of a governing body, comes within the ambit of the 
. . 

Supreme Court decision so as to authorizethis Division to inquire 

into the motivation of the .Township Committeemen who voted for ·the 

ordinance.· However·, in view of my determination hereafter set 
i. • .... 

forth, ft is not necessB:rY to resolve this q-µestion at this time. 

II 

I have carefully examined the entire record herein and 
·' '1.,. 

as a result I am unable to ag-ree wit? the Hearer's determination 
· ... '' 
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o.r:;·,rayori tism with respec_t tc» either the ordinance or license .··: .. 

~pplicati~rt ·proceeding. 
'""'-. ~:..... ~ 

Notwithstanding my resolution or this ... :· ;:,·'.: 

c~.s-e . on ~.ther determinative issues hereinafter 'discus·sed, I will 

d~·ea.11 my rea-sons' for variant conclusions on th1·s poi~nt because 
·.,_·:.' 

. of the pub.lie importance and sensitivity of the issue· in ques·tion. 
. ~ . . . 

·It is said that: DeRosa was·a close pe·rsonal friend of Mayor 
.. 

Prihgle foi- ·the past i2 years •. ·The record disciQses that Mayor 
. ·1;. 

·;Pringle saw· DeRosa socially •.•on the- order. of once_· a year", had 

~een: in his_house-a.pproximately 6.or 7 times in 12 years:and did 

·not cqnsider him one of his closest friends •.. Thelr r:elati_onship . 

. w~s ·based primarily on the fact that they had resided· in adjacent 

ho~s·es. ·until Mayor ·Pringie·changed his .residence about two and a 
. . ' 

half years.: before the adoption of the ordinance. 
,·, 

It :i.s ·said. that DeRosa was a friend or· Edward Gill, who· 

was .Mayor. at· the time the ordinance·: was. adopted, and was. active 

wi-'t~ him in poli.tical and·. social organizations. In this connection, 

tlie'-:'record· ~how~ .that Gill knew DeRosa for about fiv~· years; con~ 
. . . . . .. 

sider.ed hi.mself a close friend or his, but came in c~ntact with 

him1:.:d:n. organizations primarily •i.through church"; saw :him through 

· ... pol:i/tical.: otg~niz.ations aboµt 10 or 12 times in five years;. saw. 
. ' 

. . 

him ;$ocially· "o·n a few occasions:";. was a guest of his at only 
. : . . . . . . 

one >atrair; and ·recetved from him only _one gift, one ·bottle· of 

bourbon. 

It. is.said.that DeRosa reserved. telephone ~ervice and 
. : '\" 

.J. . . . 

11.·stings ·at the proposed· lic·ensed premises prior· to his corporation 
. ' - l • i 

. rece.ivirig favorable' action on its l.~cense appli.cation, and, 
•. . - :- . . . . .. . . . 

ther·erore, ·he· "was, assured tl'la t the license would be : issued to him". 
' .· . : . . . .- . 

But:'.'such. action-· (loes not bespeak· assurance ot lic:ens~ issuance; i.t 

is. a normal ·prudent precau~ion n·ot uncommonly taken by businessmen 

· in such a situation •. ·sim.ila.rly_; the fact J • & P. ·. Spi.ri ts entered. 

into ·a lea·se. for th.e propos~d ·licensed premises prior to the date 
. ·.. - . 

. when the amenda tory ··ol-dinartce: ~~as introduced_ does not show that 
' ·~ ·.I ·<·:tffe:. . ~ 

DeRosa had been ass1lr.ed:. by the.·T~Yvmship ·committee,'· its members or 
·~ .. 

~nyone else . that. the .. ~nabling ordinance would be pa$sed or that 

.~ 



BULLETIN 1991 PAGE 19. 

J & P Spirits w~uld receive a license~ particularly where, as here, 

t}le lease contained a clause making· it effective on~y upon the 

tenant obtaining a license issued by the Township and approved.by 

'the Division of Alcoholic Beverage Control~ 

The record discloses that DeRosa had a conversation with · 

Edmund Kiamie in December of 196.9 and advised him, ·in response to 

Kiamie's inquiry as to·why he waited until after the November· 

·elections to ap.ply for the license, that he "could have had the· 

liquor license in June but they.couldn't give it to him.because.he 

didn't have a lease and they had to· wait Un.til-he had· a lease 

before they could give it to him. 11 Is thi$ evidence or DeRosa 

- having been promised a license by the Township officials, . or that 1-t . 

·was merely his beli·er' .that he_ would ev:entually receive the· iicense?.-... 

··._Is this conversation. to- ·be ·1nterpreted·· as ... es.t$..blishing pre-~tudgnr~ri;t< _; 
. - . up·on the part of _the: ,l'o-vmship .comnlit~e·e/~l_t.~o?ugh·:no.~e· :of- it·s".:--. "._·::<·:<:~-r::,:f.·. 

<. · . .:/ ·, . :-·. ~-;··_·'.~ .. ~/- ~ . ;! •• ,. 

·members participa·ted.'.·:·l;n.··1~:~~--:·>."I '~h.ink'.·not~:.~ ,,. ··;·:·: .. ·<_·,.:·'.·'.'·--'"·, .. ;.·.<<·_· · 

It is • saia t~at. DeRosa., · thro~~- th:· Jer$ey ·C1tY~:;tJW~'iIJ~~?!rf?j'.:~'.;';;, 
with whom he is assoc.iated, ·supplied liquor for ·"cocktail parties".>.· 

at the Mayor's (Gill) house, for· the Mayor•s·daughter's wedding 

and for various political affairs in whi~h members of the Township · 

Committee participated~ It is noted that no allegation is made 

that full payment was not made for this liquor. Furthermore, the· 
,i. 

.. 

"cocktail parties" in question actually were limited to· .one a~fair -

a ,~Mayor's Reception" sponsored _by the local political organizat~on 

to which the·· Mayor· was affi_lia ted. -

It is said that Mayor Pringle "expressed a personal interest 

in .. ·.:DeRosa and having him obtain the said license·i n I find that 

Mayor Pringle, as Com.mi tteeman, voted f?r ·the amenda tory ordinance 

because .11DeRosa and others" were interested in obtaining a license·, 

but not because he had then decided to vote for its issuance to .· .· 

DeRosa. It is common practice for one or more persons to precipitate 

the conslderation and passage of enabling· municipal legislation to· 

create potential additional licenses because they are interest:~d, 

in establishing· a lfcensed business •. This is tbe case here .• 
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Testimony by Committeemen Goodman and ·Praster, each of, 

whom voted against the J. ~ P. Spirits_' application, that it was) 

:- ) . 
..:; .... i..!·."-

their opinion that such applica tion_ 1

appr~val was "in the bag" is ·-.;~,.r;,_ 

not he~pful in resolving the favoritism issue in the absence of 

·supportive testimony indicating that the three approving Committeemen, 

collectively or individually, had pre-judged the l:'llatter. Otherwise, 

any voting minority could impugn the majority's action by merely 
! 

asserting prohibited pred·etermina tion based upon ·personal favoritism, 

. -. rather than "favoritism" on the merits of the applicant and its· 

proposed business and location • 

. The testimony of. former Commi tteemq.n Kerwin (he· was not 

in:office during _the.pertinent period of this matte~~ that the 

· . Coxmnit~ee (whic~ members are not. specified) acted up<?n friendship. 

to DeRosa suffers from the same infirmi_ty. Any citizen could 

·offer his unsubstantiated opinion to the ·effect that: the Committeemen': 

--.vote was the basis of _personal friendship, and not ·tJ;le merits of ·the 

·case. This lacks. prob~tive value •. 

AQ.d, ·finally, . there i·s the matter ·or the party run by 

DeRosa ·o_n:>~the ·night of February ·10, _1970 after the J:. & P. Spirits' 

·. applica __ tion. had be~n approved. While 1 t may. have been unwise judgment 
(' 

·:.for ; .. Township o~ficials. involved in· the licensing proceedings to have . 
:. . .- . 

·~~tended the. party,.- I cannot find that this. establis~ed their bad 

..-::.:faith, .. nor does it establish that DeRosa was sure· of: favorable 

a~tion on his firm's application. 

·A charge that To~mship elected officials ·have violated 

· · theil! sworn duty to vote. on o~ficial proceedings according to the 
" " ; 

meri~~· thereof aI).d haye .been improperly influenced by extraneous 

matters is not to be 'taken lightly; local -officials .should not be 

tainted with impro~rie,ties unless t~e charge is amply supported 

in the recordo Levitt v. Liberty,- Bulletin 169, It~m 4. 

Circumstantial -evidence may be utilized to. establish such influence. 
. . . . ' . ' 

However, the proof iri this _case .falls far short.of sustai-ning the. 
. . ' . . , ' . -

.charge herein •. Cf. Blanck v. M~g~olia, Builetin 1534, Item· l, 

affir~ed D'Amico ~. -~lanck,~ 8~N.J. Super. 29? (App~Div. 1964), a 
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case.in which the strength of the proof was sufficient to support 

a finding ~hat the members of a gove~ning. body had.decided to 

·_vote favorably toward one of their ·members obtaining a liquor 

license. 

I find that the facts upon which appellants rely to 

establish favoritism are equally consistent with the Commi.tteemen 

h~ving voted upon both the ord-inance and the license application 

upon their merits. The fact that DeRosa's interest in ·obtaining a 

licens.e was. a factor in the amendment of the ordinance and the 

approval of his firm's application is of.limited significance. 

Otherwise, a mlinicipality would be precluded from granting a 

. license to. suc.!1· an applicant,. notwithstanding the finding that 

·:he is in· fact, the most qualified applicantG Here, the Towns~ip 

Committee's action in amending its ordinance was based upon the 

·majority's honest opinion that the public .interest warranted the.· 

issuance of another license, as particularly testified to-by 

· Committeeman Meyer c 

·_In sum, I conclude that the evidence preponderates 

in favor of- findJngs that (1) there was no conflict of. interest 
' ' ' 

in the mere. re':~a tionship of the Township Cammi tteemen and J. & P. 
. "f:' . . 

Spirits and ·c2F·neither the vot~ on the ordinance or the.license 

application was the product of favoritism toward the successful 

· applicantci 

III 

The other issues which are deemed nece-ssary .to deci.sion 

· herein involve the procedural asp~cts of the. hearing afforded the 

applicants and the public, and the. speci.al condition concerning 

restrictions ·on the transfer of the license for five years. 

By letter of December 15, 1969, one of the appellants 

.·herein, Sidney- Scher, tiled with the Township Committee written 

. objection to the issuance of a license to J. & P. Spirits o~· Ralph 

Della Serra or of any '*additional liquor license". By letters of 

December 5 ~nd 8, 1969, Ira D.- Dorian filed similar written 
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objections on behalf of his clients,. 3 plenary' retail distribution· 

and 6 retail consumption l_icensees in the Townshipo 

Rule 6 of State Regulation Noe 2, concerning objections _. ... 

to an application for municipal license, provides: 

"Each municipal clerk shall immediately upon receipt of .a 

.-· written objection, duly signed by an objector, transmit 

forthwith to the issuing authority of the particular 

municipality said.objection and everything pertaining 

thereto, whereupon it shall become the duty of each 

issuing authority to afford a hearing to all parties 

and immediately notify the applicant and the objector 

of '·the date, hour and place thereof." 

The hearing required to be conducted by the Township 

Committee was a public hearing. RoSo 33:1-24; Florence Meth. 

Church v. Florence To~mshiR, 38 N.Je Super~ 85, 90 (AppQDiv. 1955). 

"The' granting of a liquor license involves action judicial in nature. 0 

Tp. Committee of Freehold v o Ge.lbei:, 26 N.J (t ~uper 388, 392 (App. 

Div9 1953). i In Handlon Ve Tmm of ·Belleville, 4 N.J. 99, 105 (1950), 
·~ 

· tJ:ie Supreme;_:.,Court, with respect to the hearing to be held in a 

nquas-i-"judicial 11 ';adminis·tra ti ve hearing, said: 

-"The requirement of a 'hearing' has reference to 

the tradition of judicial proceedings in which 

evidence is received and weighed by the trier of the 

. facts and the issue determined uninfluenced by extra­

neous considerations which might not be exceptionable 

in other.fields involving purely executive action. 

The 'hearing 1 is· 'the hearing of evidence and argument'"• 

Nevertheless, the record discloses that in ad"di tio'n to the 

public hearing held by the Township Committee on December 16, 1969, 

private hearings were afforded the applicants before the Committee 

on January 29, 1970 and February 9, 1970, Della Serra appearing on 

the latter date and the other three applicants-on the former0 No 

member of the public was able to attend these "hearings 11 , nor does 
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it appear that any transcript or minutes were. taken of these 

meetings at which the applicants sought to establish their worthiness. 

to receive the license and they were questioned by the Comrnitt.ee 

members. Furthermore, the December 16th hearing Cleal t only wi.th 

the applications of J. & P. Spirits and Della Serra and not the 

other two applicants. 

This procedure was contrary to Rule 6 of State Regulation 

No. 2 and R.S. 33:1-24 and improper. Written objections having been 

received to the issuance of any licens-e, the Township Cammi ttee 

should have held a public hearing or hearings on all four applicants 

and each hearing should have been open to the public. And, even 

· if written objection had been received only as to one of the ·: 

applicants, a consolida tad public hearing s:tiould have been .held a.s 

to all since acceptance of one was tantamount to rejection o:f' ... t:n~: 
" . 

others, as _note.d· by· the T'.ownship · Comm;i. tte·e ··in. ·i,ts resolution .a_p]lr-ov·in_g. · 

No private hearings should have been held to hear· the· 

applicantse The objectors and the general public in such case are 

entitled to have an opportunity to meet any information or allegation 

considered -by the issuing authoritye Since ·the record above does 

not show what transpired at these executive sessions, it"cannqt be 

said that the lack of public hearings was not pre-judicial to any 

of the rights of the appellants herein.· Nor do I ag.ree with the 

Hearer that thi? impropriety was cured by the de novo Division 

hearing, which again did not disclose what occurred at these meetings. 

The cases cited by the Hearer on -this part are inapposite, particularly 

where,, as here, the Division review is of the exercise of a dis­

cretionary power by the municipal issuing authority and the burden 

upon any appellant-objector is a heavy one to establish a~use of 

discretione 

B -9 

Each applicant was asked by the Township Conm1i ttee whether 

1 t would be willing to assure the Commi·ttee that the applicant 
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would operate the licensed business for. at\ :reast five years if t:p.~.i~.j 

applicant were awarded the licens~. · ·At' .. ·l.e'ast one appli.cant, DeF-abio, 

questioned the legality of imposing such -a res.triction and ind1c~:-~eQ. 

she might not be able' to comply with' same. 
The condition .tmposed upon the approval of· Jo & .P. Spi!9~.t~' 

.... .:.:.:;; 

_ ap.plica tion was predica.ted upon the Township Committee 1 S· o~vious 
; , .. · .. 

·apprehension about th~ possibility Of someone speculating Upon the 

obtaining of the license and-immediately reselling it at a profit. 

_ The condition was not meant merely to point out the fact that all 

transfers of licenses, place-to~place or .person•to-person or both, 

must be first approved by the-issuing authorityo R.S. 33:1-26. What 

wa$ apparently sought to be attained by the.condition was.the 

assurance that the ltcensee would not even make such' transfer 

application or transfer- any shares of its corporate· stock within 

the pros-cribed period. Such attempted "freeze" of the lic-ense is 

not in accord with the legi-slative design as expressed in our State 

Al.coholic Beverage Law and is therefore disapproved.:· R._s. 33:1-32. 

The reluctance of an applicant to express willingnes,s ·to 

comply with this invalid condition may well have inf~uenced the 

fin_al decision of_ the Township Committee in granting: r.espondent the 

11-cense. For this- reas~n, a.ri.d because of the proced'.ural deficiencies 

hereinabove delineated, the February 10,_ 19?0 resolu,tfon: must -· 

be .set aside. 

c. 
Under the circumstances, this matter would normally be 

- remanded to the Township Committee for further pr·oce,edings with 

respect t~ all four applications in conformity with 'this decisi9Ii. 

How~ver, on June?, 1971, _Governor Cahill signed Senate Bill No.· 

652, which -thereupon became Ch •. 196 of the Laws of 197L. This law. 

amended R.s. 33:1-12.14 .to provide that no new plenary retail 

distribution license ·shall be issued in any municipality unless and 

untfl the number o.f such ·licenses in such municipality is fewer· than 
. -. . . -

one for each 7,500 Qf -1ts_population ·as shown by the last preceq.l~.;ng 

Federal cens~s,- instead. of 5',ooo, as theretofore• 
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T~is· amendatory law, by its term~, remains inoperative until 

the promulgation of the 1970 decennial Federal census. The 

--promulgation of the 1970 decennial Federal census takes effect 

upon the governor filing in the office of. the secretary of state 

a copy of the bulletin issued by the.director of the national census 

or other officer having charge thereof. R.s. 5?:lf;.l. I have 

received from the New Jersey Secretary of State and I take.judiciar 

notice Gf a certified copy of the 1970 Federal census filed with. 

the Secretary of State on· February 25, 1971, by the Governor • 

. However,. the effective date of such census has been delayed to 

May 1, 1971 by the. passage of Ch. 14 of ·the Laws of 1971, approved· 

January 28, .. -1971:'; whi:oh provides 'that, ·with -exceptions ·not: here 

1, 1971 or on; the d!ite 01' the 1'ili:iig of th$ blUietl:il provided ............. · .. 

· .· for in . R. S. ··. 52 : 1+'"'1': ·~Wn:ioh.eVei- is· 1ate:t"' ~ . · · .. · · ·. · ·. · · • · · 
According to the 1970 Federal census, the population of· 

the Township of Cranford is 27,391. Under the applicable State , 

quota, only three plenary re:ta,11 dis-tribution licenses may now 

be issued in the Township. Division reco.rds disclose that there·· 

are pre·sently in. existence in the .Township three plenary retail· 

distribution lic·enses •· Thus~ no new such license may be issued.· 

at this tim~ and it would therefore be pointless to remand this· 
~ .. ·~ t::. }_.'_-:~ ... 4~~ - '4 ;~ .:~_:._ .> 

case .to the municipal issuing authority for further proceedings. 

In such posture, no remand order will .be entered. 

IV 

In view of such determination, it is unnecessary to 

· decide at this time the basic "discretion" issue or the question 

of the continuous nature of the municipal governing body. However, 

in connection with the latter issue, it is noted that Committeeman 

Praster should not have voted on the license application since his 

testimony reveals that he was not·present at the December 16th 

public hearing and no transcript or .record of the hearing was 

',... .. • ..... _; .. -
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available for him to·- review. City of Asbury Park Vo Dent .• of 

Civil Service, .17 N.J • 419, 422-3 (1955).; In re Shelton College, 

109 N.J. Super 488 (App.Div •. 1970); whether his vote was, 

· prejudicial in this instance,, in view of ·the other three affirmative 

votes of the majority, remains an open ·question. 

Accordingly, it is, on this 18th day of June 1971, 

ORDERED that resolution·. of the re13parident Township 

Committee of· the To·wnship of Cranford adopted February 10, · 1971, 

rejecting the objections to the applications for license by 

J. & P. Sp-irits, Inc. and Ralph Della Serra and approvi~g. 

the lic·ense ··application of J. & P. Spirits; Inc., with . condi tidns 

and den'ying 'the license application of Ralph Della Serra; Mary· 

DeFabi.o and Fred Hayeck be and the same ·is. hereby set aside and 

the action of the Township Committee in approving said license 

-application is hereby reversed. 

~t.fit·~ 
Richard C. McDonough · 

Director , 

. . . '~·. ·. -. ' \ 

New ~ersey State Library 

....... 


