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SENATOR WILLIAM L. GORMLEY (Chairman): I'd like to
welcome everyone to the hearing today. What we’re going to do is, we’re going
to start with comments on the legislation by Senator Martin, and then we’ll
have comments by Senator Robertson on a parallel piece of legislation that he
has introduced. Then we will ask Assemblymen Geist to make comments
regarding the legislation that is parallel to Senator Martin’s legislation, and
then we will open it up to testimony from those who have signed up to testify.

Okay.

Senator Martin.

SENATOR MARTIN: Thank you.

| also see Senator Baer here, and | believe he may want to speak
later, too.

SENATOR GORMLEY: Oh yes, I'm sorry.

SENATOR MARTIN: Just to give the Committee members a brief
overview, the issue of dealing with open public records has been one where
some of us have recognized that there are limitations and problems with the
existing law for at least a decade. Senator Baer, | believe, is actually the -- if
not the originator, at least he’s been, | think, the one who goes back the
furthest in the current Legislature in trying to deal with this issue. He was --
he created the Open Public Meetings Act and has been interested in these
public government issues.

This bill recognizes that we have certain public records now
available. We have a Right to Know Act, which dates back to 1963. The
problem with that law is that it only requires, by law, to be made -- only

documents that are required by law to be made public, and those laws are those



that are maintained, or kept on file. The statute, in other words, is very
narrow in its form. And what has happened is that many records, which the
public, I think, would expect to be available to them, are not required by law
to be made -- to be maintained. And so it creates an enormous loophole in the
sense that there are records that are simply not, by law, required to be
maintained, and therefore, the public does not have the right to receive those
documents under the Right to Know law.

Operating separately from the Right to Know law is a common law
in New Jersey that allows documents to be made available on a -- through a
balancing test. The common law has been developed through the courts. It
has a long-standing history. It has problems itself, one of which is that, in
order to obtain those records, one has to show a special interest in that
particular record, which is defined by various court decisions, but it isn’t open
to the general public. Instead, you have to have this sort of special standing
in order to receive that information. It also means that typically, if you are
denied, you have to resort to formal court action in order to obtain that
information.

We and, | think, all of the sponsors of the legislation here today
want to operate under a different approach. | fundamentally believe that the
public is entitled to the records of its government, and the legislation that
we’ve introduced today that will be the subject of this hearing basically takes
that approach, as does Senator Baer’s, and, to a large degree, Senator
Robertson’s also.

So records should be made public, except for those that are

exceptions, and that’s the way our legislation starts off. And we have looked



at exceptions, and exceptions, | think, form sort of the heart and soul of the
debate that you will hear today as to what should be excepted and how that
should -- how that should be done.

We have spent a great deal of time thinking about what should be
excepted. This particular bill that I've introduced was worked on two
legislative sessions ago. Senator Gormley was very much involved in that. |
know he recalls vividly an all-day meeting where he and | and the Attorney
General, and the Attorney General’s representatives, went over a whole series
of areas that should or should not be exceptions, and we reached certain
determinations that we thought were appropriate, and they are contained in
this legislation.

We also, along in that legislative session two terms ago, worked
with the League of Municipalities, and with other interested parties, to try to
understand what their concerns were. In fact, we also worked with the
Governor’s Office. We solicited information from every single department of
the State and tried to ascertain what their concerns were. And we made
adjustments to the bill, so that we thought that we had covered many of the --
many of the concerns that could be brought up.

We took testimony at that time. We -- there were certain groups
that were interested in victims’ rights and domestic violence issues, and those
were brought in, and we attempted to carve out exceptions that we thought
would respect privacy in those areas.

The only reason I’'m going over this right now is, | want you to
know that a lot of time has been spent on trying to create a framework that is

workable, and that the exceptions that we have put into the bill and the



language that has been used has been worked out through a series of
agreements by many different parties, both at the municipal level, as well as
the State.

What is different about this latest version is that Assemblyman
Geist, especially, as well as some others, have engaged in this process and have
dealt with some other concerns. Most importantly, in looking at the legislation
as it progressed, we realized that maybe there wasn’t enough protection for the
public to be able to get a speedy resolution to a situation in which they are
denied access to information. And in this most recent version, we have created
a mechanism where, if they choose, instead of going to the State courts, they
can alternatively go to municipal courts. And there’s provisions in which the --
that mechanism is relatively a fast, and, we think, a method whereby it won’t
be that cumbersome for the public to be able to get the information that they
seek.

So with that, let me -- | could just say that | have no problem with
the Kenny-Kyrillos bill. | think that that only deals with a little section of what
-- of the larger issue of public records. | think Senator Baer’s bill is very close
to the one that | proposed, and | would certainly be willing to work with him
in making sure that we’re sort of on the same page.

Senator Robertson, | think, is fairly close. His bill, however,
creates a procedure that | think is too akward, too cumbersome to work, and
I’'m sure we may respectfully disagree. | don’t think that the Division of
Archives has a track record, has the capability of providing the kind of decision
making that we would, that | think is-- Let’s put it this way. | think our

procedure is preferable to that, although | do understand why Senator



Robertson may have proposed that, but I just think that we can -- that it may
present a series of new problems, and | don’t think it’s as good a methodology
as we proposed.

So | am grateful to the Chairman. He has been a sponsor of this
legislation. We hope he continues to be. | think we’re very close, in terms of
the other proposals that are in front of us here. We also, | think, can learn a
lot from Assemblyman Geist, who has spent a lot of time on this issue, as well,
and we want to hear comments today.

I thank you for giving me that chance to speak.

SENATOR GORMLEY: Senator Robertson, to explain your
noncumbersome piece of legislation.

SENATOR ROBERTSON: [I'll try to explain that in a
noncumbersome way.

No, first I want to thank you, Mr. Chairman, for posting all of
these bills. | haven’t had to go through all that Bob has had to go through --
Senator Martin has had to go through -- trying to get this legislation to the
floor. It’s a very important piece of legislation. | get the sense, in looking at
what the Assembly has done through the leadership of Assemblyman Geist and
others, that we’re going to get a bill. And I think what we need to do is to be
sure that we have the best possible bill because it’s extremely important for us
to open public access in a way that makes it easier not only for the press, but
for the average citizen to get information.

Just to highlight one or two points, with respect to my bill. 1 think
that access to the records is one of the things that is most important. Under

the current scheme, because the definition is so narrow, those records that are



required to be maintained, there’s an awful lot of room for municipal
government, school boards, whatever it might be, to deny someone access, and
that just isn’t right. Even to documents which we know are slam dunks, we
know are absolutely the sort that they should be entitled to.

Unfortunately, the average citizen or the newspaper is forced to
go to court, and to Superior Court, to do this. And while the newspapers have
First Amendment attorneys that can go in there -- and | know, | used to work
for a First Amendment firm in New York prior to coming back to New Jersey,
and we represented the Washington Post in the Pentagon Papers case -- |
understand their concerns. But | also understand the concerns of an average
citizen who goes in and is denied the opportunity to see records. And what do
they do if they don’t have an attorney? Who do they go to?

One of the things that I've tried to do is to supplement the
avenues of appeal -- or | should say, the avenues of redress -- that currently
exist in the law, or even that exist in the other bill that was just discussed by
Senator Martin. In Florida -- | believe it’s Florida -- they have what is sort of
a form of mediation program. What I’'m suggesting is not mediation. What
I’m suggesting is an administrative, alternative route to go to.

I spoke with the Press Association. They explained to me that they
had some concerns that that might wind up being a substitute for the court
route. It's not intended to be at all, in my opinion. | want it to be an
additional remedy that’s available to the average citizen.

My bill talks about how the forms need to be standardized so
everybody’s doing the same thing. So, we begin to mold the expectations of

local government as to what their responsibilities are. It talks about what the



remedies are to someone who is denied. They’re given some information on
an 800 number that they can call that day. Not go to court, municipal or
otherwise, but that day, be able to call an 800 number, and the folks down
there will immediately take the complaint in and begin the process of contact
into the agency that may have denied access, and let them know whether or
not access should have been denied. That’s one important feature. That is an
additional feature to the redress that’s currently available.

Another important feature has to do with attorneys for boards and
auditors for boards. | know, as a graduate of local government myself, that
there exists, in too many places, a culture of secrecy in government. And we
have to attack that culture of secrecy, which is more than just arranging what
our legal remedies are going to be. We have to somehow get into the
boardrooms, and make it so that there is more of an incentive to do the right
thing than to do the wrong thing.

And one of the provisions in my bill would require that an auditor
for any board be required to certify as part of the audit -- under pain of losing
his or her license -- certify in the audit whether or not that board is in
compliance with their obligations, to certify that they are using the right forms,
to certify that they’re in compliance generally, and also to identify any
instances where they have been found in noncompliance, that it becomes a
matter of public interest. Sometimes it’s caught by newspapers. Sometimes
it isn’t. This would permit that to be a public -- that itself could be a public
record.

The same thing is true of the counsels to the boards. Under pain

of professional discipline, they will be required to certify that they are in



compliance with the law. And the law will be much clearer under whatever law
I think we draft, to tell you the truth, and by doing that we’ve created a
situation where a mayor, or the president of a board, will turn to their attorney
and say, “Hey, this is what we’d like you to do.” And the attorney will say,
“Bill or -- I can’t do that, you’re putting me in an awkward situation. | just
can’t do that because you’re not in compliance, and | have to certify it.” In
other words, we’ve begun to attack the culture of secrecy. And I think that’s
something that needs to be done.

We don’t want to just create a situation where we are inviting
endless litigation in some court. What we want to do is create a situation
where governments, at the local level, do the right thing in the first place and
not wind up spending the public’s money in needless litigation. And I think
that some of the aspects of my bill do that.

Now the other thing | wanted to mention had to do with the scope
of what records are or are not, and Senator Martin mentioned that this is an
extremely important distinction. As a matter of fact, as | went over and | was
talking to the Press Association attorneys, and | went over my own bill, and |
noticed that Legislative Services drafted it in a way that was not reflective of
my intent, in one important matter. It’'s important for all of us to understand,
and I’ll talk to the members who may not have ever been in court on one of
these matters, there is a distinction between statutory rights and common law
rights.

We have a fairly well developed common law in New Jersey on the
right to access, and generally the judge will engage in a balancing test. Again,

it shouldn’t have to go to a judge. And that’s one of the other things that my



bill does, but we’ll engage in a balancing test in order to balance the need for
the person, for the information, and the public’s right to know, against the
need for the government to maintain other legitimate interests, such as the
privacy of other uninvolved individuals. And it is very important to know
what the practical impact is of proceeding under a balancing test or proceeding
under a statutory test.

There’s a very big and very important difference, and the leading
case in this area is a case that occurred in my county. The Supreme Court
there was considering the disclosure of certain detailed telephone records, and
in that they made it very, very clear that there is an important distinction.
They said the Right to Know cases, which is -- we’re talking about the Right to
Know -- the courts must maintain critical focus on the nature of the public
records that are sought. Not all public records are statutory Right to Know
records. There is a narrow but important distinction between “records”
required to be made or maintained or kept on file, which are the Right to
Know records, they said, and written records that are “made by public officers
in the exercise of other public functions,” which are common law records.

And the difference is this: Under the Right to Know law, and
that’s the law that we’re seeking to amend today, any citizen without any
showing of personal or particular interest -- and by the way, | think that should
be the case -- has an unqualified right to inspect documents if in fact they are
statutorily defined records.

In contrast, the citizens’ common law right to gain access to the
other public records requires a balancing of interest. Now the reason that this

Is important is because there is a whole host of scenarios that we cannot



possibly, in advance, anticipate. There are going to be requests for
information. We passed a bill just last week that talked about whether a public
record should include the addresses of battered women’s shelters. We hadn’t
anticipated that in advance. Finally, we found out about it. We put it through
the legislative process, and months after it had been identified, finally there
was a law done.

Well, we have a good common law balancing test for those items
that might be unanticipated, and my only concern about a statute that doesn’t
recognize that there are different classifications of documents is that we could
create a situation where we have inadvertently created an unqualified right to
many, many documents that will impact on the legitimate privacy interest of
citizens in the state.

I was driving down the Turnpike today and we were talking about
this, and as we went through the toll booth we thought, gee, you know,
somebody could try to access a document for the E-ZPass billings, if they
wanted to track someone’s movements. Well, the person is a private citizen,
or the person has privacy interests, but the E-ZPass billing documents are, in
fact, public documents. Someone else pointed out to me today that,
theoretically, those who want to case a house for possible theft can get a list of
all the burglar alarms that have been put on file with the local police
departments.

There are a whole host of these things, and I’'m not saying this in
criticism of a bill at all. What I’'m saying is that there are going to be a whole
host of things that we couldn’t possibly anticipate, so what we should be sure

to do is to maintain the right of a court to engage in that logical, sensible
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balancing, and if we abandon that, then I think we will have created something
that will have many, many unintended results. And | think that, as we take a
look at the bills we have today, there is so much to be said for every one of the
bills that we are hearing today.

And | want to tell you, | congratulate Senator Martin for all the
work that he’s putting in because he has been the leading person in this field
for a number of years, and for all the work that he has put into this, and I'm
so glad that we’re coming to a point now where we can come out with a bill.
But my suggestion, ultimately, will be that one of the things that we really
ought to do is take a look at the very best parts of all the bills that are before
us, because if we’re going to go forward, we should make sure that we get the
very best bill possible because this is an extremely important piece of
legislation that we will be living with for many, many years. We want to make
sure that we improve people’s direct access, and most immediate and speedy
access, to the documents that they are more than entitled to.

Thanks, Mr. Chairman.

SENATOR MARTIN: Thank you. I've been asked to fill in for
Senator Gormley.

I would just note, at least under our legislation, there is a proviso
that allows the Legislature to take action, as well as other branches of
government, to foreclose records that they deem to be a problem. So, to the
extent that areas that are unforseen emerge, Legislature is not preempted in
any way from removing those and placing them under confidentiality. But

your point about unanticipated --
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SENATOR ROBERTSON: Well except, Mr. Chairman, to the
extent that courts, when reviewing an application by someone, will have to go
according to the law that’s in existence at that time. So, while we can fix the
law, the fact of the matter is that the person whose rights might accidentally
be trampled on will not have that law available to him or to her at the time
when they need it.

SENATOR MARTIN: Well, ironically, we’re dealing with the
same issue from two different perspectives. The reason we leave ours more
general is because we don’t think we can provide a laundry list of every
possible open record. So, therefore, we basically say they’ll be open unless
government decides, for good public policy reasons, to close it, as opposed to
trying to identify areas.

And so it isn’t that we haven’t recognized, as you’ve pointed out
and have given some good examples, that there may be areas we can’t possibly
anticipate. And we’re changing technology. That would be more avenues for
possible concern. But rather than try to anticipate and just create a list now
where | view the current law, the Right to Know law, that’s a problem.

At the time it was originally enacted, it said that here’s the public
record, so does it have to be kept, essentially maintained, by government? And
what happened since then is there’s a whole bunch of records in municipal
government, and in state government, where they don’t have to -- they aren’t
required, by law, to be maintained, but they are kept in the common course of
business. And everyone thinks they are public records, but when it comes to
push against shove, if you go in and demand those records and it -- somebody

can argue that you’re not entitled to them because they’re not required to be
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kept by law. So you have this gigantic loophole where, unfortunately, many
of the times the reason the records aren’t being put out is not to protect
somebody’s confidentiality, but because it may prove an embarrassment to
government --

SENATOR ROBERTSON: Absolutely.

SENATOR MARTIN: -- and that’s why people are given the
runaround.

I do agree with you in this respect. The amendments that
Assemblyman Geist, | think, is going to talk about in a moment were intended
to give more concern to the individual, as opposed to the press. It’s -- we had
built in, | think, reasonable protections for the press, and in most cases they
have the resources to go to the Superior Court to be able to receive a remedy.
And so we were really concerned with the citizen who goes into town hall and
can’t get a record from the municipal clerk or the board of adjustment or from
the local school district. And we wanted to try to create mechanisms for easy
access for them and create some kind of penalty not so egregious to frighten
people from working for government, but just to motivate them to respond in
a very quick, prompt, and courteous manner to those requests, and not tell
somebody come back, you know, next week and we’ll think about it.
Assemblyman Geist you're --

SENATOR GORMLEY: Excuse me, we’re going to have
comments from Senator Girgenti, then Assemblyman Geist.

SENATOR GIRGENTI: My only question, I guess is to you, Bob
-- Senator Martin. You said that you found Senator Robertson’s bill

cumbersome to some degree, and | assume it’s because you feel that it would
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be setting up more of a bureaucracy. But do you feel that it’s easier to file a
lawsuit, or would it be easier to go through the administrative body --

SENATOR GORMLEY: Excuse me, Senator, if | may, because
| think this is -- if we could hold that question for now, because we’re -- | think
it’s a very important issue.

What | prefer, if you could hold that, I’d like to get into testimony
first, and then when we conclude testimony we’ll make that the first question
to Senator Martin afterward.

SENATOR MARTIN: Just one comment, you’ve hit on--

SENATOR GORMLEY: We need some control in this area. |
have people to testify.

SENATOR MARTIN: | know.

There’s two big areas. One is, what are the records and what are
the exceptions, and what are the procedures, and if we focus on those two big
pictures -- and you’ve asked a very good question because the procedures are
critical. The records aren’t enough unless you have procedures that make the
information readily available to the public, and we’ll address that.

SENATOR GORMLEY: Okay, fine.

Assemblyman Geist, if we could -- whatever you think you could
be adding to Senator Martin’s testimony, and then if Senator Baer would like
to make comments, we would certainly appreciate his comments.

Assemblyman.
ASSEMBLYMAN GEORGE F. GEIST: Chairman

Gormley, Senator Martin, Senators of the Judiciary Committee, good morning.
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In a government of the people, by the people, this legislation is for
the people. | emphasize that because this legislation will open the doors of
government like never before.

History: In the last year, the New Jersey Press Association met
with Governor’s Counsel. They produced a draft of legislation. Senator
Martin and | introduced the legislation. In the summer, the New Jersey Press
Association engaged Senator Martin, Assemblyman Geist. This legislation
before you is the product of the interaction of the Governor’s Counsel, New
Jersey Press Association, Senator Martin’s leadership, and my involvement.

Within the last month, there have been, already, seven hours of
public hearing on this legislation. Within hours of the first Committee
hearing, all five members of the Assembly State Government Committee
became cosponsors -- the case was that compelling. All five became cosponsors
of the legislation of Assemblyman Geist and Speaker Collins. Within the last
week, the Committee amended the legislation to make it, as Senator Martin
emphasized, more people-friendly. The Committee released it, unanimously,
five-zero.

Update: Senator Gormley, | will be brief, and I will strive not to
be redundant.

SENATOR GORMLEY: If you would like to recite the entire
Constitution, go right ahead, Assemblyman. It’s fine with us.

ASSEMBLYMAN GEIST: I’'m compelled by this issue, Senator

Gormley.
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This legislation has been endorsed by editorials throughout the
State of New Jersey. The Legislature should return government to the people,
pass legislation to open up government records to the public.

A crucial time on public access: The legislation endorsed by these
editorials emphasize certain highlights, and I'll briefly emphasize these about
Senator Martin’s and my bill.

It would permit access to all government records, except those
specifically exempted by other State or Federal mandates. It would give
officials seven business days to produce the records. The bill contains key
provisions to ensure government officials comply. It would set up a simple
procedure for a citizen who is denied information to file a complaint and have
the matter quickly resolved by a judge. It would establish civil penalties for
officials who blatantly ignore the law.

These are the words of editorial boards. This editorial says, “The
bill is a terrific idea. In short, it puts New Jersey law where it needs to be. The
bill is good for New Jersey.” Those aren’t my words, those are the words of
those who are articulating the need for this public right to know.

On technicalities and specificity, let me emphasize, the legislation
preserves the current process, but it expands by giving freedom of choice to the
ordinary citizen. An ordinary citizen will no longer have to file a sophisticated
complaint, in lieu of prerogative writ. The ordinary citizen will no longer have
to pay $175 filing fee, and $20 to the sheriff, to serve the local government
with a lawsuit. That’s $200 savings to the ordinary citizen who’s just

interested in learning more about their local government.
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The legislation has a safeguard of integrity. It recognizes the
assignment judge will assign the case to a judge. That is the current safeguard
of integrity that is currently the parameter for review. When there is a
guestion about conflicts, the assignment judge will assign.

Civil penalties: | believe this legislation is no-nonsense because it
says enough is enough to a public official who willfully and knowingly defies
the legislative intent of opening up the doors of government -- a civil penalty
of a proportionate scale, first offense, second offense, third offense.

Senator Gormley, | thank you for the opportunity. You will hear
a compelling case of citizen involvement today, enthusiastically applauding
you, Senator Gormley, for providing them with this forum today.

SENATOR GORMLEY: Oh, then I'll call them all, for sure.

ASSEMBLYMAN GEIST: Thank you, Senator Gormley.

SENATOR GORMLEY: Thank you.

Senator Baer.

SENATOR BYRON M. BAER: Thank you very much.

Good Morning.

First of all, I want to commend the Chair and the Committee for
scheduling this so early in a two-year term. 1I’m very optimistic that as complex
as this legislation is, and as there are many out there who would like to see no
action in this direction or nothing significant and a continuation of the
obsolete legislation that’s been in effect, that by starting so early that I’'m very
optimistic that we’re going to be able to finally get this very badly needed

legislation enacted this term.

17



I’m reminded, back in the 60s, when | was a staffer and talking
with folks about this legislation, and | was told, come the millennium--

SENATOR GORMLEY: Excuse me. Go ahead.

SENATOR BAER: Okay.

Well, it came.

Now, I’'m just going to deal with some very general things.

I don’t want to take a lot of time, and | think there will be a later
time when the Committee is going to get into discussing very specific choices
on legislation.

I want to point out that the principle of involving the public to the
maximum degree and opening government to the public is not just based on
the idea that the public is entitled to this information. It’s also based on the
idea that the decisions that are made by government are likely, in the long run,
to be better decisions when the public knows what’s going on and has an
opportunity to react and communicate with public officials. | think that’s one
of the premises of our democracy that’s set forth, in some detail, into findings
in the Sunshine law, and | think that, therefore, this is not only going to bring
about a greater degree of openness that the public welcomes, but it’s going to
bring about better governement.

The legislation, as Senator Martin has pointed out -- | mean the
existing law -- goes back to the '60s. And at this point it is antiquated,
particularly since, in the decade since we have entered the information age and
we have a great deal more awareness of the importance of information, and we

have, as a result of trends over the decades, a great deal more support for the
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idea that government should be made available to the public, as opposed to the
we-know-best approach.

I think that some basic principles are important to the legislation
that we ultimately adopt. One, the idea of maximum scope, except for -- only
exceptions where the compelling reasons to make exceptions--

Two, the idea that the procedures are not only -- will not be
cumbersome, and easy and available to the public, but also procedures that will
enable the law to keep up to date and keep modern as new situations come to
light. Because | agree with those who have spoken and indicated that there’s
so many hypothetical situations that can occur, nobody can anticipate them
all, a little bit, by the way, like the Sunshine Act. But the idea of having a
process that will deal with these that will be more than a case -- that will have
Impact on more than just a case by case basis is important. And although case
law does set precedent, | think, with this being the information age, it’s
important that it be understood that those decisions will make -- be applied
more generally than ever before.

One of the things that is not spelled out in this legislation, and |
hope will be by the time that we’re done, is that it will tie in with the Internet,
so that the public will have readily available to it not only the language of the
law, but all the -- in ordinary language, information that answers so many
questions of applicability and procedure, as well as the new things that come
along, so that that will not be an impediment to the working of the legislation.

We will undoubtedly have to deal with a lot of specifics, and, as

| say, that will come up later. But I just want to say that | think that nothing
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could be more important than this legislation and its long-range impact and
effect on government, and that’s about all I want to get into at this point.

I’m glad that there’s bipartisan support already evident, and I'm
glad that there has been action in both Houses already, and I look forward to
continued bipartisan cooperation.

It’s encouraging that there has been interest expressed from the
Governor’s Office, and | think that the Press Association deserves a lot of
credit and encouragement to stick with it because they have been involved over
a great many years in developing this legislation and helping it to evolve and
working with various sponsors, such as myself, many years ago, and some of
the other people who are working on this.

Thank you very much.

SENATOR GORMLEY: Thank you.

SENATOR GIRGENTI: Mr. Chairman, could | ask him a
guestion now, or is he going to leave?

SENATOR GORMLEY: Are you going to be here for a while,
Senator?

SENATOR BAER: Yes, I'll be here.

SENATOR GORMLEY: He’ll be here.

Good.

We’ll save this for the question portion.

Thank you.

SENATOR BAER: Right.

SENATOR GORMLEY: First witnesses.
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William J. Kearns and Jon Moran, New Jersey League of
Municipalities.

JON R. MORAN: Thank you, Mr. Chairman and members of the
Committee.

My name is Jon Moran. I’'m with the League of Municipalities.

I want to thank you and commend you for holding this hearing,
as well, Mr. Chairman. Although we may not agree with what the other
speakers have to say, or at least with everything they have to say, this is an
important issue, and needs to be -- move forward.

| also want to take the opportunity to thank Senator Martin for
his courtesy not only on this issue, but especially on this issue now. Senator
Martin has always been willing to meet with us and to arrange meetings with
other folks that are involved with the bill, and we appreciate that.

SENATOR MARTIN: At one time, | thought we had met all of
your concerns and put it in there, but | guess our Prego needs a little more
seasoning.

I’m sure we’ll hear some.

MR. MORAN: It’s just a bit more, but it’s a good effort.

With me is Bill Kearns. Bill is a general counsel for the League of
Municipalities. He’s a former mayor, a former governing body member. He’s
been the municipal attorney at Willingboro, in Burlington County, for some
years, and Bill is currently the President of the International Municipal
Lawyers Association.

I’d just like to turn it over to Bill.

WILLIAM J. KEARNS JR.,, ESQ.: Thank you.
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Let me just start off with saying, | think that we’re probably far
more in agreement than we have disagreement. You have four bills that are up
for discussion today, and | think that it is constructive to have all of them
being looked at, at the same time.

While we have certainly developed a body of law that addresses
what are public and what are not public records, there has been confusion at
various public offices as to what needs to be made available, what does not
need to be made available. The League has tried to address that with a number
of seminars on the issues. Certainly, when there were reports in the press last
year that people came in and wanted to get a copy of the budget and were told
they couldn’t have it, that’s a shock to all of us that deal with this all the time.

When people came into the school board office and wanted to get
a copy of the superintendent’s contract and were told that was confidential and
couldn’t be made available, that’s mind boggling because | don’t think there
Is any question that, under existing law, virtually everything that was being
asked for under the Gannett series of articles was clearly a public record and
should have been made available.

That’s an educational process, but it is also a process that can
benefit from a clarification in the law to make it even clearer as to what should
be a public record, and | think that each of the bills tries to move in that
direction. And while we have focused to a great extent on the language in
Senator Martin’s bill, which is identical of Assemblyman Geist’s bill -- well, not
identical, because they amended it in the Assembly and had made some

amendments to it, which we would expect you would look at here.
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I have to say that I think that the approach taken in Senator
Robertson’s bill is a better approach to the legislation. His bill identifies areas
that are clearly to be considered public records, yet identifies certain things
that are clearly not in the field of public records. It preserves some of the
ability to deal with the gray areas.

Let me just talk about some of the very serious concerns that we
have, and they deal with issues of privacy, and with all due respect to all the
discussions that have gone on -- | don’t not think have been adequately
addressed.

There is a privacy-- And everyone seems to agree that yes,
personnel files, and the information in them, should not be considered public
records. The approach taken in Senator Martin’s bill says that’s already been
addressed by executive orders and existing law. My concern is, however, that
when you change the law, you change the foundation on which those executive
orders were issued. And the executive order, | believe, was issued under
Governor Byrne that said that personnel files are, in fact, confidential. That
was issued when you had the existing law.

Now you change the law, and you say everything is public. There
needs to be then, | believe, a new executive order that would exempt that. We
have no indication from the administration that that has been thought about,
that that has been looked at, that there will be a new executive order to address
that. It seems to me that that needs to be addressed. And simply saying in the
bill that items identified by executive order will be exempt -- | think it takes a
new executive order, because when you change the law under which the old

executive order was adopted, you change the basis for that executive order.
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When we look at cases such as the North Jersey Newspaper Case,
where they looked for the telephone records, that law -- that court decision was
under the basis of the existing law. And they said there -- was that it was not
a public record because it was not something mandated to be kept. And they
said that on the balancing test it did not become a public record, and they
recognized the privacy.

You change the law defining what is a mandated public record,
you’ve changed the foundation for every one of those cases that have been
decided under that. So while | think we agree, probably in principle, on the
things that ought to be private and on the things that ought to be included and
things that ought to be open, | think that the drafting of the legislation needs
to be done carefully. And I think there needs to be an ability to take a look at
the cases that have come down, decided on under the existing law, and if we
want to embody that, then let’s do that.

Whether we do that through this -- through the legislation, which
I think is the better approach, and that is the style of the approach that
Senator Robertson has taken in his bill, or whether we get some discussions
with the administration, probably with the Attorney General’s Office, and say,
“Look, let’s address these. Let’s have this bill take effect simultaneously with
the issuance of a new executive order that addresses those issues”-- Those are
things that, | think, this Committee really needs to look at and to address.

We are not opposed to making information available to the public.
That is not the issue. The issue is respecting the reasonable privacy rights not

only of our own employees, but also of citizens who deal with this.
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Senator Robertson mentioned and stole my line about the alarm
systems because | think that’s a very good one. We wind up with permit
applications. They would be public records under this bill. There is nothing
that would exclude those from someone being able to come and say, “Give me
an electronic copy of your database of every permit that has been issued for an
alarm system.” Now maybe, maybe, the person who wants that simply wants
to be able to go out and solicit those who don’t have alarms and get business
for it. But I can think of other people who might like to have that information.
And under the bill, we have no right to ask who is asking for the information
or why the want it.

I don’t have a problem with that. | have no problem with that
privacy of the individual asking for the information, but | think we have to
really define and be careful to understand what it is that we’re opening the
doors to, and we have to respect the rights of our citizens. You cannot pick up
a magazine or a newspaper today and not recognize that there is a great
concern of the public with privacy. You’ve seen the major furor developed on
Internet access and the double click and cookies being implanted on that so
that people can track where you are on the Internet and what it is. People are
concerned about their privacy. Just as we are concerned about making
information available to the public so they can clearly evaluate whether their
government is functioning well, we also have to be considerate of the privacy
rights of individuals.

Now, yes, absolutely, there has to be a simpler way to address the
issues. It should not require everyone who is aggrieved to go into a Superior

Court lawsuit. And | personally don’t think that municipal courts are the best
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place for it. | think there could be some other mechanism. | tend to like-- |
hate to keep saying | like Senator Robertson’s bill, but Senator Robertson’s bill
that puts that in the Bureau of Archives is, quite frankly, the same way that
they’re doing it in Massachusetts. That is how they’re doing it. And they issue
directives, including to local officials, with regard to what is a public record and
what is not. It’s an effective mechanism.

And | think that is a better way of having that focused on people
who deal with those records all the time than having it put into a municipal
court operation. | just don’t think the municipal court is the best place to deal
with that.

Thank you.

SENATOR GORMLEY: Yes.

MR. MORAN: Bill’s comments focused on the privacy concerns.
He got into some of the technical concerns at the end. | just want to let the
Committee know that the Municipal Clerks’ Association is going to present
testimony on those technical concerns and some of the amendments we’re
looking for.

I’d just like to associate myself with the Association in advance of
those comments.

Thank you, Mr. Chairman.

SENATOR GORMLEY: We’re going to take some questions now.
We have about 20 witnesses. 1'd just advise the Committee.

SENATOR ROBERTSON: 1 have a question.

SENATOR GORMLEY: They’re going to agree with you, Norm.
(laughter)
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I have Senator Girgenti, Senator Matheussen, then Senator
Martin, and then Norm, in order, as how the hands were raised.

SENATOR GIRGENTI: | just have really one question based on
what you just said in terms of the time frame. If this bill would be enacted --
the Martin bill -- would you need two -- it has like a 60-day period that this has
to go into effect with the executive orders and these other resolutions that are
considered. | think the time frame, at least, should be expanded. Would you
agree with that?

MR. KEARNS: | would tend to agree, Senator, but | think that
I’m not, probably, the one to answer that. | think that answer probably ought
to be directed, | would think, to the Attorney General’s Office -- say, “How fast
could you come up with the appropriate executive orders to do that?”

Sixty days is a tight time frame, but | would not want to presume
to give some time frame that would work because that’s not something we have
control on.

SENATOR GIRGENTI: Okay.

SENATOR GORMLEY: Senator Matheussen.

SENATOR MATHEUSSEN: | have several concerns, but let me
just boil it down to one question. Why are you so concerned with the
municipal court handling this matter? It seems to me that that’s, from a
consumer’s standpoint, a resident living in a town, that’s probably the easiest
place for them to access it and the easiest place for them to file their grievance.
What’s your objection?

MR. KEARNS: My objection is that the municipal court deals

primarily with traffic violations, deals with drunk driving, deals with ordinance
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violations. They have heavy court calendars right now. The person who would
be prosecuting this is the municipal prosecutor. Remember that both the judge
and the municipal prosecutor, even if it’s sent to another municipal court, are
appointed at the municipal level. And if you’re having that kind of concern,
| think that there will be a more objective approach to it if it’s coming from a
State agency, or if there were one-- Have a small-claims thing where you can
file it in Superior Court for $15 and have a master appointed there to hear it.
I mean, you don’t have to have something that involves the very high fees for
filing normal Superior Court matters. | just don’t think that the municipal
courts are the places to deal with that particular kind of issue.

SENATOR MATHEUSSEN: | respectfully disagree, but that’s
fine. Okay.

MR. MORAN: Senator, if | may on that, too. We’re not
necessarily against a procedure which would allow for the initial filing to be
right at the municipality and the municipal court. Our problem is with then
hearing the complaint in a municipal court.

So | think you could devise a procedure where the citizen could go
down the hall to the municipal court, file his or her complaint, and then have
another venue for the hearing of that complaint.

SENATOR GORMLEY: Senator Martin.

SENATOR MARTIN: Two quick questions.

On that very issue, then. If | understand you, you would prefer
that there was filing that could be done in municipal court that was referred
and handled by a special civil part, which -- at the county level, if there was a

reduced or waived filing fee-- You’re not interested in what the amount is.
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MR. KEARNS: Have no problem if it’s no fee. That’s not a
concern, as far as we’re concerned.

SENATOR MARTIN: If the county prosecutor appointed, or had
to assign, an assistant prosecutor to, at least, represent the person in that court,
you would think that was a preferable procedure?

MR. KEARNS: | have no problem with that.

And, Senator, what | look at is-- We have, at the Superior Court
level, a number of masters that get appointed by the court. We have them in
the matrimonial field. We have them in other fields. And they sit, and they
hear matters. And they hear them expeditiously. | think that’s a better
procedure than having it done in any municipal court. We have no
disagreement with having a simple, easy procedure. | just don’t think the
municipal court’s the place for it.

SENATOR MARTIN: The other question-- You raised the issue
that somehow, maybe executive orders would all be in jeopardy, unless they
were reinstated. You recognize in the first section that-- If | understand your
interpretation, it almost sounds like everything else that’s mentioned there,
such as statutes and legislative resolutions -- | mean, they’re all treated as if the
existing ones would stay in place, but somehow executive orders would require
reauthorization.

MR. KEARNS: No.

SENATOR MARTIN: | don’t follow that, from a procedural point
of view. In other words, we contemplated this as all of those protections that

are provided in statutes, in legislative resolutions, and executive orders would
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remain in place. But somehow, you’re saying that this would separate out
executive orders and require reauthorizations?

Let me just reduce it to this. You would acknowledge that there
could be a different interpretation of that? And if we had to change this to
clarify that existing executive orders remained in place, would that--

MR. KEARNS: And that may address it. That may well address
it, Senator. My concern is that the basic principle of legal interpretation is that
the most recent enactment of the Legislature is controlling. And obviously, we
can all have good faith disagreements on how something would be interpreted
on that. You get two lawyers in the room, you’re going to get three opinions.
We have enough lawyers here that we can certainly disagree on how a court
might ultimately address something.

I do not think that it is sufficiently clear that we would not have
a potential problem with the interpretation, since whatever you enact becomes
the most recent.

SENATOR MARTIN: If it were clear that the existing executive
orders would remain in place, that would satisfy you?

MR. KEARNS: That would certainly address the issue of the
personnel files.

SENATOR MARTIN: Thank you.

SENATOR GORMLEY: Senator Robertson.

SENATOR ROBERTSON: | have a question for you, as an
attorney, because | want to get back to the distinction that’s important that

you mentioned in your testimony.
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Let me just make sure | walk through this so | understand it
correctly. The rights under a statutory-- Under the Right to Know law, the
rights to access are unqualified, correct?

MR. KEARNS: That’s correct.

SENATOR ROBERTSON: The rights to access in the common
law, which is still