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New Jersey Court of Errors 

and Appeals

Notice of Appeal

HUDSON COUNTY CIRCUIT COURT

Ch a r l e s  E. S m i t h , Administra-
tor ad prosequendum o f the 
Estate of Ethel Smith, de-
ceased,

Plaintiff,
vs.

B r u n s w ic k  L a u n d r y  Co mp a n y , 
a corporation,

Defendant.

To Alex Smpson, Esq., attorney of plaintiff, and 
to whom it may concern:

T a k e  N o t ic e , that the defendant above named 30 
hereby appeals to the Court of Errors and A p-
peals, from the judgment entered in the above en-
titled cause on the 20th day of December, 1918, 
in favor of the plaintiff and against the defend-
ant, in the sum of $2,000.00 and costs, upon the 
following grounds:

1. That the verdict rendered by the jury in 
favor of the plaintiff and against the defendant,
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Summons

was contrary to the evidence and against the 
weight o f the evidence.

2. That‘said verdict so rendered as aforesaid 
is contrary to the charge of the Court, and con-
trary to the law.

10 ~ _

3. That the jury, in arriving at its verdict, was 
inflamed and prejudiced against the defendant, 
by reason of the unwarranted and unjustifiable 
remarks of counsel for plaintiff, in his summing 
up to the jury.

4. That the damages awarded by the jury in its 
verdict in favor of the plaintiff and against the 
defendant, are excessive.

Dated at Bloomfield, N. J., December 24, 1918.
20 Yours, etc.,

W ILLIAM  HAUSER, 
Attorney of Defendant-Appellant.

Summons

The State of New Jersey to Brunswick Laundry 
Company, a corporation:

30 You ar e  H er e b y  Su mmo n e d  to answer 
(Seal) the annexed complaint of Charles

E. Smith, Administrator Ad prose-
quendum of the Estate of Ethel Smith, deceased, 
in an action at law in the Circuit Court of the 
County of Hudson. And take notice, that unless 
you file your answer to said complaint with the 
Clerk of said Court, within Twenty Days after 

40 the service upon you of this writ and the annexed

V
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Complaint

complaint, the plaintiff may proceed in the suit 
and judgment may be entered against you.

W i t n e s s , L u t h e r  A. C a m p b e l l , Judge of the 
Circuit Court of the County of Hudson, at Jersey 
City, this twenty-fifth day of September, Nine-
teen Hundred and Eighteen.

HUDSON COUNTY CIRCUIT COURT 2Q

C h a r l e s  E. S m i t h , Administra-
tor ad prosequendum of the 
Estate of Ethel Smith, de-
ceased,

The plaintiff, Charles E. Smith, administrator v
ad prosequendum of the Estate of Ethel Smith, 
deceased, and who resides at 7$ Romaine Avenue,
Jersey City, in the County of Hudson* says that:

1. He is administrator ad prosequendum of the 
estate of Ethel Smith, deceased, and brings into 4.Q

j o h n  j .  Mc Go v e r n ,
Clerk.

Alex. Simpson, 
Attorney..

Complaint

vs.
B r u n s w i c k  L a u n d r y  C o m p a n y , 

a corporation,
Defendant.

Plaintiff, Action at Law.

30
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Complaint

Court Letters of Administration ad prosequen-
dum granted to him upon the said estate by the 
Surrogate of the County of Hudson.

2. The intestate of the plaintiff, Ethel‘ Smith, 
an infant, 3 ̂  years old, on the 23d day of Sep-

-10 tember, 1918, at Jersey City, in the County of 
Hudson, was killed by reason of the negligence of 
the defendant, its agents and servants.

3. The negligence of the defendant consisted in 
this :

The defendant, through its. agents and serv-
ants, was in possession and operation of a certain 
truck, upon Romaine Avenue, a public highway 
in the City of Jersey City, and did not use reason- 

20 able care to propel said truck at a safe rate of 
speed; did not use reasonable care to guide and 
govern the motion thereof to avoid injury to per-
sons in the vicinity thereof ; did not use reason-
able care to keep a lookout for persons in the 
vicinity of said truck ; did not use reasonable care 
to give any warning of its intention to move the 
said truck but on the contrary suddenly and with-
out warning and without keeping any lookout, 
backed the said truck against and upon the said 

3Q Ethel Smith, who was then upon said public high-
way and injuring her so that she thereupon died.

4. The said Ethel Smith was at all times in the 
exercise of due care for her safety.

5. The next of kin of Ethel Smith, being the 
father of said Ethel Smith, had suffered pecuni-
ary injury by reason of her death.

6. The within action is commenced within 
twenty-four calendar months after the date of the

■ death of said intestate.
Plaintiff demands $10,000 damages.

ALEX. SIMPSON, 
Attorney for Plaintiff.
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Answer

HUDSON COUNTY CIRCUIT COURT

C h a r l e s  E. S m i t h , Administra-
tor ad prosequendum o f the 
Estate of Ethel Smith, de-
ceased,

Action at Law.

against
B r u n s w i c k  L a u n d r y  

a corporation,

Plaintiff,

C o m p a n y ,

Defendant.

10

The defendant, Brunswick Laundry Company, 20 
a corporation, having its principal office at Jersey 
City, in the County of Hudson and State of New 
Jersey, for its answer to the complaint of the 
plaintiff herein, says that:

I. It denies knowledge or information sufficient
td form a belief as to the allegations contained in 
Paragraph 1 of the plaintiff’s complaint and 
leaves him to establish the same as he m¡ay be 
advised. •

30
II. It denies that plaintiff’s intestate, Ethel 

Smith, was killed by reason of the negligence of - 
the defendant, its agents and servants.

III. It denies each and every allegation con-
tained in Paragraph 3 of the plaintiff’s complaint.

IV. It denies each and every allegation con-
tained in Paragraph 4 of the plaintiff’s complaint. ^0
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Answer

V. It denies the allegations of Paragraph 5 of 
the plaintiff’s complaint.

VI. It admits the allegations of Paragraph 6 of 
the plaintiff’s complaint.

IQ VII. It denies each and every other allegation 
in said complaint contained not hereinbefore spe-
cifically admitted or denied.

F o r  a  f i r s t  a n d  d i s t i n c t  d e f e n s e  t o  p l a i n t i f f ’ s

ALLEGED CAUSE OF ACTION, THIS DEFENDANT SAYS 
THAT :

VIII. That the death of plaintiff’s intestate, 
Ethel Smith, was not due to nor caused by the 
fault, carelessness or neglect on the part of this

20 defendant, its" agents, servants or employees, but 
was due to and caused by the neglect and omission 
on the part of the parents and guardians of said 
intestate, in failing to place and keep her in 
charge of some person of suitable age and discre-
tion while the said Ethel Smith was upon the pub-
lic street and highways, and that by reason of such 
neglect and omission of the parents and guardians 
of said intestate, and not otherwise, the said in-
testate met her death.

30
F o r  a  s e c o n d  a n d  d i s t i n c t  d e f e n s e  t o  p l a i n -

t i f f ’ s  a l l e g e d  CAUSE OF ACTION. THIS DEFENDANT 

SAYS t h a t :

IX. The death of plaintiff’ s intestate, Ethel 
Smith, was due to and caused by an unforeseen 
and unavoidable accident and occurrence, for 
which this defendant, its agents, servants and em-

40 ployees were in no wise responsible nor account-



7

Judgment

able and which neither the defendant nor its 
agents, servants or employees could have or did 
anticipate or avoid.

Defendant prays that the complaint herein may 
be dismissed.

W ILLIAM  HAUSER, 10
Attorney of Defendant.

Judgment

This action was tried before Judge Luther A. 
Campbell with a jury at the Hudson Circuit, De-
cember 19th, 1918.

The cause having been heard and submitted to 
the jury they returned their verdict as follows:

They say they find for the plaintiff, and 
against the defendant and they assess the dam-
ages of the plaintiff on occasion of the premises 
at the sum of Two Thousand ($2,000.00) Dollars.

W h e r e u p o n , it is adjudged that the plaintiff 
recover of the defendant the sum of Two Thou-
sand Dollars damages and his costs which are 
taxed at the sum o f Fifty-five Dollars forty-eight 
cents, making in the whole the sum of Two on 
Thousand Fifty-five Dollars and forty-eight cents 
($2,055.48).

Judgment entered this twentieth day of De-
cember, 1918.

LUTHER A. CAMPBELL,
Judge.

Attest:
John J. McGovern. 40
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Return by Trial Judg'e

The answer of Luther A. Campbell, Esquire, 
Judge of the Circuit Court, holden in and for the 
County of Judson, and within named, the record 
and proceedings of the plaint whereof mention is 

IQ within made with all things touching the same, I 
send to the Judges o f our Court of Errors and 
Appeals, of the last resort of all causes at Tren-
ton, New Jersey, at the day and year within con-
tained in a certain schedule to this appeal an-
nexed as within I am commanded.

LUTHER A. CAMPBELL,
Judge.

20  Certificate

State of New Jersey,
Hudson County. ;

I, John J. McGovern, Clerk of the County of 
Hudson, aforesaid, and also Clerk of the Circuit 
Court, holden therein,

Do H e r e b y  C e r t i f y , that the foregoing is a true 
and correct copy of a certain complaint, answer, 
judgment and Notice of Appeal in the case of 

30 Charles E. S m ith , administrator ad prosequen-
dum of the estate of Ethel Smith, deceased, vs. 
Brunswick Laundry Company a corporation, as 
the same is taken from and compared with the
original as filed in my office.

I n  T e s t i m o n y  W h e r e o f , I have hereunto 
set my hand and affixed the seal of 

(Seal) said Court and County, at Jersey 
City, this twenty-third day of Jan-
uary, 1919.

... j o h n  j . Mc Go v e r n ,
40 Clerk.



X

9

Testimony

HUDSON COUNTY CIRCUIT COURT

Ch a r l e s  E. S m it h , Admr., 
vs.

Br u n s w ic k  La u n d r y .
At Law. 10

Appearances:
Alxander Simpson, Esq., and Mr. Tumulty, 

for plaintiff.
William Hauser, Esq., for defendant.

This case was tried at the Hudson Circuit 
Court, before Judge L u t h e r  A. Ca mpb e l l , De-
cember 19, 1918. 20

CHARLES E. SMITH, sworn:

Direct-examination by Mr. Tumulty:
Q. Are you the plaintiff? A. Yes.
Q,. Prosecuting this suit? A. Yes.
Q. Are you the father of the child? A. Yes, sir.
Q. What was the child’s name? A. Ethel.
Q. How old was it? A. About three years and 

sevm months, I guess, about that. 30
Q. Three years and seven months when it was 

killed?' A. I think three years and six months; 
between that and seven months.

Q. Where do you live? A. 54 Broadway now.
Q. Where did you live then? A. 78 Romaine 

Avenue.
Q. Do you know when the child was injured.

what date? A. September 23d. 40



10

Mrs. Mary Fitzpatrick-—Direct

Q. What kind of a street is that? A. Well, it is 
a street thât runs north and south, a very nice 
residential street.

Q. Many houses on it? A. Quite a few apart-
ment houses; street where there ain’t hardly any 

4Q traffic on at all to amount to anything.
Q. Between what streets did you live? A. Pa- 

vonia and Fifth. • . •
Q. Where do you work? A. Commercial Cable 

Building.
Q. Are you married? A. Yes.
Q. How many children have you got? A. 

Three.
Q. What kind of a child was Ethel; was she 

strong and healthy and vigorous? A. Yes; kind 
2q  of a bright child for her age; anybody that knows 

her knows that.
Q. Did you depend for your subsistence on the 

money you earned? A. No, sir.
Q. You had no private income, did you? A. 

No, sir.
Q. How wide is the street there, Mr. Smith, 

about? A. In feet I could not judge; maybe 
twenty-five.

Q. You did not see this accident, did you? A. 
gQ No, sir; I Was at work.

No cross-examination.

MRS. MARY FITZPATRICK, sworn:

Direct-examination by Mr. Tumulty:

Q. Where do you live, Mrs. Fitzpatrick? A . 78 
49 Romaine Avenue.
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Mrs. Mary Fitzpatrick—Direct

Q. Did you live near where the Smiths lived? 
A. I lived in that house.

Q. In that house? A. Yes.
Q. Was Mrs. Smith the janitress there? A. Yes, 

at that time.
Q. Now, do you remember the date when this 

child was injured? A. I do.
Q. Did you see it? A. I did.
Q. Do you remember what the date was? A. 

About the 24th or 25th of September, I am pot 
quite sure what date, but I know it was in Sep-
tember.

Q. What time of the day was it? A. It was 
about quarter to five in the afternoon.

The Court: Mrs. Fitzpatrick, you will have to 
talk louder. You must keep in mind that the juror 
farthest over there must hear you.

Q. What? A. About quarter to five in the after-
noon.

Q. Where were you when the accident happen-
ed? A. I was sitting in my window.

Q. The window looking out on what street? A. 
Out on the street.

Q. What street? A. On Eomaine Avenue.
Q- Did you see any children in the street? A. 

Yes ; I saw a great number of children about.
Q. Did you see anything else there? A. I saw 

the automobile.
Q. Well, now, what was the automobile doing 

before the child was struck, did you notice ? A. 
The automobile ? Well, I saw the automobile come 
back or over the road and go over the child’s 
head. I was reading a book apid I did not see it 
previous to that you see.

Q. Did you see—which way was the automo-

10

20

30

40
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Mrs. Mary Fitzpatrick— Direct

bile facing when yon say it backed up! A. It 
was facing the lot opposite my house.

Q. It was not going directly down the street, 
was it ! A. Oh, no; it was across the middle 
of the road like that.

10 Q- was across the middle of the road! A. 
The road goes this way and the automobile was 
that way when I saw it. The front was facing 
the lot opposite the house. There is a lot oppo-
site this house, a vacant lot, and it faced there.

Q. Did you see the machine immediately before 
it went over the child’s head! A. No, not imme-
diately before; I only saw it pass over the head, 
because there was a scream from someone ouh 
side that attracted my attention and I raised my

2Q eyes off the book, and I saw the wheel pass over 
the little g ir l’s head, that is all I  saw.

Q. Did you see any other children there! A. 
I did not see the other children.

Q. You heard a scream! A. I heard a scream; 
I don’t know from who.

Q. Before'you heard the scream did you hear 
any horn or signal or warning! A. Oh, pio, I  did 
not.

Q. You did not! A. No.
30 Q- Well, now, what happened after you saw the 

automobile go over the child’s head! A. I saw the 
man jump down.

Q. Yes. A. And come along and take the child 
in and bring the child into the house, a,nid then I 
ran down stairs to the mother to tell her.

Q, What kind o f an automobile was it; was it 
an automobile with a shed on it ! A. Y es ; they are 
covered in cars.

Q. It was closed in ! A. Yes, closed in car;
40 they are all like that.
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Mrs. Mary Fitzpatrick— Cross

CROSS-EXAMINATION by Mr. Hauser:
Q. Mrs. Fitzpatrick, you are married? A. Yes,

I am a widow.
Q. Have you a family? A. Y es ; I have two boys 

and two girls.
Q. Do you remember the day of this accident? jq  

A. I do.
Q. Quite well? A. Yes, I do.
Q. What day of the week was it? A. Monday.
Q. Sure about that? A. Monday afternoon.
Q. Who was home of your family on that day 

besides yourself? A. One of my boys was home 
but he had just gone out to work. He works at 
night and he was just gone off to night work.

Q. Yes. How long had you been sitting at that 
front window reading? A. Well, I  was there go 
about— oh, I  was there from half-past three or 
four o ’clock. I generally sit there at that time.

Qj. You were quite intent on your reading, 
weren’t you? A. Oh, I was there reading a book.

Q. Interesting book, no doubt? A. Yes.
Q. And until you heard the scream there was 

nothing— A. Well, no.
Q. — that called your attention, to what was go-

ing on outside? A. Well, now and again I raised 
my eyes if I saw a car pass, just look at it. I didn’t o q  
take any notice of anything until I heard the 
scream.

Q. Did you see the car standing in front of 
your house before this accident happened? A. 
Well, I  saw that car earlier pass down the road, 
as I thought.

Q. N o; the question is just immediately before 
the accident? A. No, no.

Q. Did not see it at all? A. Did not see in 
front of the door. 40
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Mrs. Mary Fitzpatrick— Cross

Q. Do yon know whether it was there in front 
of the door of your house before this accident 
happened or not? A. I don’t think it came to our 
house at all. I think it was to a house on the 
opposite side.

10 Q. But you were not positive about it? A. Be-
cause it does not come to my house.

Q. You are sure about that too? A. They don’t, 
come to our house.

Q. Cannot be mistake^,? A. I do not think they 
come to our house. I don’t know anyone that gets 
a laundry.

Q. Let me understand. You say you do not think 
it comes to your house or that it does ,not come to 
your house? A. It does not come to our house.

20 There is no one in our house gets from the Bruns-
wick Laundry. Some Ojne did, but they don’t now.

Q. Yes. And the first thing you saw after the 
scream— A. Was the wheel pass over the child’s 
head. I didn’t know who the child was when it 
happened, only afterwards.

Q. How many children did you see around there 
that time ? A. Oh, there were no children on the 
road. There were children in the lots, playing 
in the lots.

gQ Q. Mrs. Fitzpatrick, have you ever seen me be-
fore this morning? A. Yes, you called to see me 
one day.

Q. Yes. A. I told you all I saw at the time.
Q. Shortly after the accident? A. Yes.
Q. On the second of October of this year? A. 

Second of October ?
Q. Yes. A. I don’t remember.
Q. Well— A. I wouldn’t remember the date.
Q. Well it was about ten days after this acei-

40 dent happened? A. I don’t take things down.
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Mrs. Mary Fitzpatrick—Cross

Q. What? A. I wouldn’t remember the date. I 
wouldn’t think of it.

Q. It was about a week or tê n days after this 
accident, wasn’t it? A. Yes—well, I should 
think it was. I remember you.

Q. Did you ever see this gentleman before? 
(Indicating a man standing in the Court room.) 
A. I don’t know. You had a gentleman with you.

Q. Isn’t this the gentleman who was with me? 
A. I dqn’t remember him, but I do remember see-
ing you.

Q. But somebody was with me? A. Yes, some 
one was with you.

Q. Do you remember the conversation? A. 
Well, I can’t exactly. I told you what I knew at the 
time and I don’t remember any more.

Q. Mrs. Fitzpatrick, doru’t you remember tell-
ing me that your son was home at the time of 
the accident and was sitting at the front window 
reading? A. Yes; I told you my son was home, 
but did I not tell you h6 had gone out to work?

Q. Do not argue with me, please. A. Yes.
Q. Now, hold on. Do you remember telling me 

that your son was at home that afternoon and was 
sitting at the front window reading at the time 
this accident happened ? A. That must have been 
the other boy.

The Court: You are now being asked with res-
pect to an alleged talk you had with Mr. Hauser 
that afternoon that he speaks of, and he is asking 
you this question.

Q. (Repeated by stenographer as follows: “ Do 
you remember telling me that your son was at 
home that afternoon and was sitting at the front 
window reading at the time this accident happen-
ed?” )

10

20

30

40
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Mrs. Mary Fitzpatrick— Cross

By the Court: Q. Any one of three answers 
would be made to that; who to, yes, no or you 
don’t remember. A. Well, the eldest boy was 
home in the daytime.

Q. No, no, madam. A. Yes, one of the boys 
20 was home.

By Mr. Hauser: Q. Didn’t you tell me that 
your son at the time of this accident was sitting 
at the front window reading? Yes or no. A. 
Well, if I told you that at the time that was the 
truth, I don’t remember now what I  told you, be-
cause I don’t quite remember how I did tell you 
that day.

Q. And you don’t remember now exactly what 
you saw either on that occasion, do you? A. Oh, 

2Q yes j I do. I know what I saw there. I know I saw 
that, because—

Q. You had quite a chat out in the hall this 
morning with this gentleman at my right, associ-
ated with ¡counsel in this case ? A. I told the gen-
tleman what I saw.

Q. I say you had quite a talk with him? A. 
Yes; he asked me some questions.

Q. Now, never mind. I f  you will answer my 
questions we will get along better. And you went 

30 over y °ur testimony with him this morning again, 
didn’t you, what you had seen and what you were 
going to testify to? Yes or no. A. I don’t 
understand what you are saying to me.

Q. You went over with him what you had seen 
of this accident and what you were going to tell 
here this morning, didn’t you? A. I went over 

. with him what I saw.
Q. Yes. Mrs. Fitzpatrick, do you remember on 

40 that occasion when I was at your home with this
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Mrs. Mary Fitzpatrick— Cross
•

-gentleman at my left that in addition to telling 
me that yonr son was at the window reading that 
you were not at the window at that time! A.
Oh, I was at the window.

Q. Do you remember telling me that, is my 
question! A. I don’t remember my telling you jn  
that I was not at the window, because I was at the 
window.

Q. No, you won’t say you did not tell me that, 
will you! A. I was at the window—

The Court: The question is, did you say that 
you did not tell Mr. Hauser that you were not at 
the window. A. I couldn’t have told him that.

Q. Answer me whether you did or not!
The Court: You say you did not tell him! A.

I didn’t tell him I was not at the window, be  ̂ qq 
cause I think I told you I saw the little—-

The Court: Answer the question. “ N o”  would 
have answered it, don’t you see.

Q. Didn’t you tell me in the presence of this 
gentleman at my left on that occasion that your 
son called you to come to the window because 
something awful had happened in the street! A.
No, that is not what I said. I f I said that that was 
not the truth at the time then.

Q. Answer the question. A. Because we were— go 
The Court: It answers it.

A. He was sitting there—I was sitting there.
Mr. Tumulty: Just answer the question.
The Court : I am trying to show you just how far 

you are called upon to answer. Now, from what 
you have said you indicate to me your answer 
could have been, po, I did not say that to him, 
and no would have been a complete answer. A. 
Well, I  didn’t say that. 40

/
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Mrs. Mary Fitzpatrick— Cross

By Mr. Hauser: Qi. You are just as positive 
about that as you are about what you saw on that 
occasion? A. Yes.

Q. Didn’t you tell me at that time that "you had 
no personal knowledge of what had happened and 

20 did not want to mixed up in it? A. "Well, I may 
have said I did not want to be mixed up in it, 
because I never was mixed up in anything before 
in my life of this kind, and I don’t understand 
these things. I feel quite at sea.

Q. You come here of your own accord, Mrs. 
Fitzpatrick, or were you subpoenaed to come here 
to Court? A. I was subpoenaed to come.

Q. Were you paid for coming? A. No.
Q. Have you been promised anything? A. No. 

20 Q. Who else did you see around that auto-
mobile after the accident happened that you 
know? A. I didn’t see anyone around.

Q. Will you stand up, sir, please? Did you 
see that gentleman on that occasion? A. Oh, yes; 
that gentleman came over to the house.

Q. Oh! A. I didn’t see that gentleman since 
until this morning,—yesterday morning when we 
came here.

Q. Now, Mrs. Fitzpatrick, if you do not under- 
2Q stand my questions please say so. I asked you if 

you saw that gentleman at the time the accident 
happened? A. I saw him immediately after the 
accident happened.

Q. The same day or the day following or a week 
following? A. No, that day after—he came over 
to the house.

Q. He came over to the house? A. From the 
opposite side of the street.

40 Q. What did you see the driver do after this
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Mrs. Mary Fitzpatrick— Cross

accident happened? A. He took the child away 
and brought it down to her mother.

Q. Where was the child lying at the time he 
picked her up! A. On the road under the car.

Q. Under the car! A. Under the oar.
Q. Which side? A. At the left hand side of the 10 

car.
Q. Quite sure? A. Well, the car was there 

and this is the side I saw the child and this is the 
wheel that went over the child.

Q. Which wheel, front or back? A. Back.
Q. With respect to the wheels where was the 

child lying at the time you saw it picked up? A. 
Lying on the ground on her face.

•Q. With respect to the wheels where was it?
A. The wheel—just passed between the two on 
wheels.

Q. That is what I am trying to find out. You did 
not tell me that when I asked you what you saw, 
did you, Mrs. Fitzpatrick? A. Yes, I think so.

Q. You think so? A. I think that is what I told 
you, but that is what I saw.

Q. You never told me about having seen Mr.— 
this gentleman back here, Mr. Schwartzer ? A. I 
don’t remember him at all. I didn’t know who he 
was until yesterday I saw him here.

Q. You never told me? A. I was never speak-
ing to that gentleman, I didn’t know him at all.

Q. You did not tell me when I spoke to you about 
what you had seen that you had seen this gentle-
man or that he had come over to you? A. No; he 
did not come to me. He did not come to me at all.
He came over to the house and he was standing 
at the steps, but he did not come into my house. 40

Q. Were you in your apartment all that time?
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A. Y es; I went downstairs when the child was car-
ried in, I went down to see the child.

Q. And this gentleman did not go downstairs ? 
A. I did not see him downstairs.

Q. But did you say a few minutes ago he came 
2Q over and spoke to you about this? A. No; not to 

me. He didn’t speak to me. He spoke to someone 
at the steps. I was not on the steps at all.

Q. That is all.

RE-DIRECT-EXAMINATION by Mr. Tumul-
ty:

Q. When you saw the lawyer and the defend-
ant in this suit at your house—

Mr. Hauser: I object to that, if your Hon- 
20 or please. There is no proof that the de-

fendant was there.
Q. Well, this gentleman here. We will change it. 

Both of these gentleman were active in going to 
your house. You told them about the accident as 
you remembered it and saw it? A. At the time, 
yes.

Q. You are doing that this morning? A. Yes. 
Q. You are not lying here? A. No.

Mr. Hauser: I object to that, if your 
orv Honor please.

EDWARD SCHWEITZER, sworn:

Direct-examination by Mr. Tumulty:
Q. Where do you live ? A. 39 Romaine Avenue. 
Q. What is your business? A. Ship’s carpen- 

4  ̂ ter.
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Q. How long have you lived in Jersey City? A. 
Fifteen years, sixteen years.

Q. Do you know this little girl that was killed? 
A. No, I did not.

Q. Were you there the day she was killed? A. 
Yes, sir.

Q. Did you see the accident? A. I did.
Q. Where were you when you saw it ? A. I 

was coming home from work.
Q. On what street? A. On Romaine Avenue.
Q. Do you live on Romaine Avenue? A. Yes, 

sir.
Q. How near were you to the place of the acci-

dent? A. Right opposite the automobile, on the 
front of the automobile, across the street.

Q. You were then across the street and the auto-
mobile was facing you? A. Yes.

Q„ You remember the automobile was facing 
you? A. Facing me.

Q. Was it crosswise on the street? A. What is 
that?

Q. Was it crosswise on the street? A. It was 
crosswise, yes, right across.

Q. Before the accident happened did you see the 
children? A. I seen one starting off quick, made a 
move when the automobile started to turn, made 
a move on that side, and then after I got on the 
front of the automobile, on the’ way when I was 
walking, I  got in front of the automobile. I 
didn’t see where the child exactly was.

Q. When you first saw the automobile what was 
its position on the street? A. He just started 
off on the front of that house, to leave that house,

Q. Was the car standing on the side of the 
street? A. On the side—right near the curb on 
the side of the street in front of that 78.

10

20

30

40
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Q. As it was standing o,n the side of the street*— 
'A . Yes, sir.

Q. —were you coming toward it? A. I was 
coming toward it.

Q. Before it moved? A. Yes, sir.
10 Q. Then what did it do ? A. It started to move— 

started to move, and in the meantime to turn.
Q. To turn? A. To make a turn.
Q. So that as you walked along—

Mr. Hauser: I object. Let him finish his 
answer, please.

The Court: Go on and tell us what he did. It 
started to move and go forward and also to turn.

Q. To turn—which way did it turn—towards 
you? A. He wanted to turn—he wanted to turn 

2o south.
Q. South on the street? A. Yes, sir.
Q. Now, when he started to turn which way did 

the machine go? A. When he started to turn the ' 
machine went west, right across the street toward 
me, right across the street.

Q. Then did it keep going forward or did it start 
back again? A. Then he started to turn his 
wheel and he turned back—backing.

Q. Now, at the time he started to turn back 
20 where was the chauffeur sitting? A. On the 

front of the wheel.
Q. What was he‘ doing? A. Turning his wheel.
Q. Turning his wheel? A. Yes, sir.
Q. Wlien he started back did you hear any 

horp or whistle or signal blow? A. No, sir.
Q. Did you see the chauffeur then? A. I did.
Q. Did he look out toward the rear of his 

ca r  or anything? A. He took just one look at 
the side, if there was anything coming against 

40 him.
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Q. Coming against him. Now, at that time did 
you see the children ? A. I saw some children.

Q. Where were they? A. On the sidewalk—and 
yelling that the child—that my little sister got 
run over and yelling about that little one, and I 
was on the—just keeping ahead, going, and just 
pass the automobile and saw the child where the 
wheel went over the body of the child.

Q. Did you see the little child immediately be-
fore the wheel went over it? A. No, sir.

Q. You did not? A. I couldn’t see it because I 
was right on the front of the automobile.

Q. Now, when you saw the machine starting 
back where were you standing? A. Right on the 
front of the car.

Q. Right in front of the car? A. Right on the 
front of it. When I was passing, going home, T 
was right on the front of the car that time.

Q. So that you were on the opposite side of 
the street in front of the oar; is that right? A. 
This is the car, the front of the car was about 
as close as this gentleman sitting here.

Q. Prom where you were standing which direc-
tion were you looking? A. I was looking most that 
direction, I was looking at.

Q. Toward the car? A. Like had my eyes to -
ward the left.

Q. Then at the left was where the car was? A. 
Where the car was.

Q|. Could you see the children from where you 
were looking A. Not at that time—I did see the 
children on the side when they were hollering 
after that little child.

Q. But as you looked around could you see the 
little girl render the wheel? A. Oh, no.

10

20

30

40



24

Edward Schweitzer—Direct

Q. Why not? A. Oh, when I looked around I 
saw that little child under the wheel.

Q. What kind of an automobile was this; was it 
covered? A. Closed automobile.

Q. Closed automobile ? A. Closed top.
10 Q- Did it have a shed on it? A. Had a shed, 

yes.
Mr. Hauser: What do you mean by a 

shed.
Mr. Tumulty: Well, an enclosure over 

the automobile.
Q. Did the shed extend up wher§ the chauffeur 

sat? A. Well, on the front of the chauffeur is 
open.

Q. Yes, that is towards the sides? A. And the 
20 sides is open too.

Q. But the shed behind the chauffeur is closed? 
A. It was closed. That was a closed shed.

Q. What did you do with the child after you 
ra,n toward it? A. Well, I felt kind of shaky my-
self and I seen that child run over, so I went right 
there where the children was dragging that child 
underneath the wheel and this chauffeur picked— 
took the child off the other children and took 
him inside, and I crossed over on that side where 

2q  the children was.
Q. How many children were there at that time ? 

A. Well, I can’t tell. About three or four, and 
then after, when the accident happened, there was 
a bunch came along.

Q. But before or at the time of the accident how 
many were there there? A. I can’t tell exactly 
how many of those children was there. There 
was a few of them there.

40 Q. That is all.
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CROSS-EXAMINATION by Mr. Hauser:
Q. Mr. Schweitzer, Romaine Avenue, that place 

where this accident happened, is an asphalted 
street, isn’t it? A. Not that where the accident 
is.

Q. It was not? A. That is a brick pavement, iq
Q. I see. The day was clear, was it not? A. 

Clear day.
Q. What time in the afternoon was it, about?

A. About twenty minutes or a quarter to five. 
That is my time every day coming home from 
work.

Q. You were on your way home that evening 
from work? A. On my way home, going home.

Q. How far away were you from this auto-
mobile when you first saw it before the accident?
A. Well, I was about thirty—thirty feet.

Q. Further north? A. Yes, further north.
Q. On the west side of the street? A. On the 

other side of the street.
Q. You were on the west side going south, go-

ing towards your home? A. Yes, from south go-
ing home.

Q. Yes. Did I understand you to say when you 
first saw the automobile it was standing still in 
front of 78? A. Yes, sir; just started to move oq 
when I noticed the automobile. I just got on the 
corner and it started to move.

Q. Were there any children on the street at that 
time? I mean iji the roadway between the 
curbs? A. There was not.

Q. When you say the automobile started out?
A. I don’t think there was any.

Q. Was there anything between you on the west 
side of Romaine Avenue and this automobile 40
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which prevented yonr seeing everything clearly? 
Was there any wagon standing there? A. No, no, 
no wagons.

Q. And no people in the street? A. Well, 
some further, but not right there.

10 Q* But you could see this automobile clearly? 
A. I did.

Q. Were there any children in front of it? A. 
No, sir.

Q. How did this man start his car from the time 
you first saw it ? A. Well—

Q. I mean did he move rapidly or slowly? A. 
He moved slow, because it was only a short turn, 
the turn there; he moved slow.

Q. Do you know whether that was an electric 
20 car or a gasoline car? A. Well, it was a gasoline 

car.
Q. Eh? A. It was a gasoline—I ain’t sure, I 

didn’t investigate what the car was.
Q. I see, but you say he moved slowly? A. Slow-

ly* -
Q. And he turned from the direction in which he 

was against the curb to his left to go across Ro- 
maine Avenue, did he pot? A. Yes, sir.

Q. Did he come clean over to the curb? A. 
30 Clean over to the curb.

Q. Did he stop his ear at the curb before he 
made any further move ? A. Why sure, he stop-
ped.

Q. Came to full stop? A. Yes, sir.
Q. Then he backed up, did he not? A. Yes, 

sir; he backed up.
Q. At that time did you see this child who was 

killed or any child? A. I didn’t see at that time 
any child—only before that I seen a child made 

40 a move.
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Q. Where was that child at that time when you 
saw it make a move? A. When he pulled, then T 
seen like on that side a child made a move. Where 
it moved I don’t know, because I  was always—like 
automobile was turning that move was right in 
front of me most of the time. 10

Q. And the first thing you knew that anything 
wrong had taken place was when you heard the 
scream? A. Yes, sir. '

Q. And you heard somebody say, “ My sister 
is under the wheels,”  or something like that? A.
Yes, sir; and I looked and in the meantime the 
wheels started to go over the child.

Q. How far did that automobile go before it 
stopped? A. Just only so he stopped that time 
when the wheel was over the child. Didn’t have no £0 
chance to stop quicker.

Q. Can you tell about how many feet from the 
curb he had gone before this accident happened?
A. Oh, he moved from the curb about four, about 
four or five feet, that is about all.

Q. Now, do I understand you to say that this 
driver, when he started to back up, looked out on 
the side of the oar? A. Yes, sir; he looked side— 
on the side, anything is in the way or so—just only 
looked out that way and started to turn, because gQ 
headway, you know, is not on the front of him.

Q. Did you observe how he was handling his 
car, Mr. Schweitzer? Did you observe how the 
man drove the oar, I mean with respect to whether 
he was careful or not, in your opinion? A. In 
my opinion—well, there was only a short turn; 
he couldn’t drive fast there. He was driving 
slow.

Q. Was he using care, as you understand it?
Mr. Tumulty: I object.
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The Court : I will sustain the objection, 
Q. Have you told us everything the driver did 

on that occasion, Mr. Schweitzer! A. What is!
Q. Have you told everything that you saw the 

driver do on that occasion? A. I did tell you what 
10 I saw.

Q. I understood you to say that you did not hear 
any horn? A. No; he didn’t blow any horn.

Q. You m.ea.n you did not hear any? A. What? 
Q. You did not hear any horn? A. No; I did 

not hear any horn.
Q. Is it possible that in the excitement of the 

moment that you have forgotten whether he 
sounded a horn or not? A. N o; I am sure he did 
not.

20 Q* Q'aite sure he did not? A. I am sure he did 
not.

Q. Now, Mr. Schweitzer, from the position in 
which you were on that sidewalk just immediatelv 
before the acident and having observed the driv-
er, the chauffeur, look out, can you tell us whether 
he could have seen any child in the back of him, 
if there was any there? A. Well, not the way he 
looked, because he didn’t stick his head out and 
look, but just looked out; turned his head just 

30 when he looked out on the side of the automobile, 
only he didn’t stick his head out to look out, I 
know that.

Q. At the time you were just about in front of 
his car? A. Just about in the front of the 
chauffeur.

Q. Could you see on either side of the car? A. 
No, not on the other side of the car, because that 
was under my passing.

40 Q* Which side of the car were you nearest?
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A. I  was then by that time, I was nearest to the 
left side.

Q. But before you had reached that point could 
you have seen or did you see any child or children 
back of the car before the accident? A. No.

Q. No, and as fax as you know there weren’t j q  
any? A. Because I  couldn’t sete it; I was on the 
front of the car.

Q. As far as you know there were not any 
there? A. Well, I don’t know, I didn’t see any,
I know that much. There was children around 
there on the other side, but I don’t know that time 
if there was any behind the car. Only I seen 
there was one killed there.

Q. Tell us what happened after the car stopped; 
what did the driver do? A. Well, I said that he 20 
picked—took the child off the other children and 
brought it to his mother.

Q. He did not make any attempt to run away, 
did he? A. Oh, no, because I wouldn’t let him get 
away.

Q. Did he not say he was going to do anything?
A. No, he didn’t say anything.

Q. Did you see him take the child away after-
wards? A. N o; I left and went home then.

Q. Did you see this lady, Mrs. Fitzpatrick, on 
that day? A. No, I didn’t see it.

Q. Did you go downstairs to the basement on 
that day? A. No, sir; I was left on the sidewalk;
I stood on the sidewalk.

Q. Did you speak with either the mother of the 
child or with anybody else on that occasion? A.
No.

Q. That is all. 40
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RE DIRECT-EXAMINATION by Mr. Tumul-
ty:

Q. You have testified that the chauffeur looked 
out. Now, what do you mean by that? A. Just 
looked sideways if the road is clear, only he didn’t

10 look out of the automobile in the back what is be-
hind him.

Q. So that to see children behind what would he 
have had to haye done?

The Court: Is that necessary to be prov-
ed? From the proofs you have in it was a 
closed body.

Mr. Tumulty: I wanted to prove if—
The Court: To see behind you you cer-

tainly must look behind you.
2Q Mr. Tumulty: I want to examine him.

Q. (Repeated by the stenographer.)
Mr. Hauser: I object to that question up-

on the ground that it is speculative.
The Court: He may tell what he saw 

done. I will sustain the objection.
Q. So the chauffeur did not look out of his auto-

mobile, did he?
Mr. Hauser: I object to that.

A. No, sir.
30 Mr. Hauser: Wait a minute. I ask that the

answer be stricken out. The witness can 
only testify to what he saw.

Mr. Tumulty: He saw that.
Mr. Hauser: He may say that he did not 

see the chauffeur look out. He says he did 
not look out the side.

The Court: It seems to me the witness 
has very plainly told what the driver did;

40 in fact, he has indicated that himself, stat-
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ing as he did how the driver turned his 
head. That is part of the evidence as much 
as the respective words.

Mr. Tumulty: I believe the question is 
answered.

Mr. Hauser: I ask that it be stricken out.
The Court: It may be stricken out, be-

cause there wasn’t time given to put in 
an objection before the answer was given.

Q. You say then that immediately after the ac-
cident happened you saw children on the street; 
is that right? A. Yes, sir.

Q. That is all. A. Running from the sidewalk.
Q. That is all.

Mr. Hauser: That is all.

20

LILLIAN SMITH, sworn:

Mr. Hauser: How old is this child?
The Witness: Eight years old.
The Court: Do you know what it is to tell an 

untruth, little girl?
The Witness: Yes, sir.
The Court: EM  on
The Witness: Yes, sir.
The Court: What will happen to you if you do ?
The Witness: Reform School.
The Court: Yes, maybe. Anything else you 

think would happen to you if you told something 
that was not true; do you go to Sunday School?

The Witness: Yes, sir.
The Court: What will God do to you if you 

tell an untruth? 40



32

Lillian Smith— Direct

The Witness: Punish you.
The Court: Yes. Do you want this little 

girl sworn!
Mr. Tumulty: I  think she is qualified. I 

spoke to her.
The Court: All right. Swear Jier.

Witness sworn by the Clerk.

DIRECT-EXAM INATION by Mr. Tumulty :
Q. Where do you live? A. 54 Broadway now.
Q. 54 Broadway now. Where did you live on the 

day that your little sister was killed? A. 78 Ro- 
maine Avenue.

Q. At the time that your sister was killed were 
20 you with her? A. Yes, sir.

Q. Talk up loud now. Where were you? A. W e 
were coming from the lots.

Q. Yes, and where were you when your sister 
was killed? A. W e were coming from the lots in 
back of the automobile.

Q. Where were you going? A. W e were going 
home.

Q. Had you crossed the street? A. Yes, sir.
Q. Then when you were in the back of the auto- 

OQ mobile what happened? A. He backed up.
Q. He backed up? A. Yes.
Q. Then what happened? A. She went to go 

on the sidewalk and he tripped her.
Q. Then what happened? A. And he backed up 

first apd then he went ahead to back over again.
Q. What did the wheel do to your sister ? A. 

It went over her and killed her.
Q. Killed her. Did you hear any horn blow? 

40 A. No.
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Q. Any noise at all? A. No noise at all.
Q. Did you see the man in the front of the 

automobile? A. No.
Q. Could you see him? A. No.
Q. Why couldn’t you see him? A. Because he 

was in front of the automobile •; he was steering, jq
Q, So he did not call to you, did he, before your 

sister was killed? A. No, sir.
Q. Who else was with you ? A. My brother,
Q. Is your brother here in Court? A. Yes.
Q. Is that your brother here? A. Yes.
Q. Anybody else with you? A. No.
Q. Any other children on the street? A. No 

other children on the street.
Q. Did you have your little sister by the hand?

A. No; my brother had her by the hand.
Q. That is all.

CROSS-EXAMINATION by Mr. Hauser:
Q. Now, little girl, where are these lots that 

you say you were playing in before this thing 
happened? A. W e was playing in the lots.

Q. Which lots ? A. Across the street from my
house.

Q. Across the street from your house; that is 
on the other side o f Romaine Avenue, is it? A. «a 
Yes. 30

Q1. How long have you been playing there ? A.
I don’t know how long we was playing there.

Q. Do you know what time you went out that 
afternoon? A. No, sir.

Q Did you go to school on that day? A. Yes, 
sir.

Q. What time did you get out o f school? A. 
Half-past twelve. 40
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Q. What did you do after you come home from 
school? A. We went over in the lots and we was 
knitting. *

Q. Do you know how long you were there? 
A. No, sir.

10 Q* Was anybody else in the lots playing? A. 
Yes. %

Q. Who? A. I don’t know the names.
Q. Will you stand up please? Do you remem-

ber seeing that boy playing there that day? A. 
No.

Q. Have you ever seen him before? A. Yes, 
sir.

Q. Do you know this little girl here, Helen 
Miller? A. No, sir.

2q  Qi. Don’t you know her? A. No, sir.
Q. Was she there that day? A. I don’t know.
Q. You don’t know. When did you first see 

the automobile? A. When we was coming across 
from the lots.

Q. Where was it then? A. It was standing 
in front of the door.

Q'. At your house? A. Yes.
Q. Standing1 still, wasn’t it? A. Yes.

.Q. Was the driver on it when you saw it first?
3Q A. No; he was coming out of the house.

Q. Yes. Did you cross the street then over on 
your side? A. Yes.

Q. You got on the sidewalk didn’t you? A. 
No; we was crossing the street in back of the 
automobile.

Q. Why did you go in back of the automobile? 
A. We was crossing from the lots.

Q. Well,, I know, but the street was:—there was
40 no other automobile there, was there? A. No.
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Q. Why was it necsessary for you to go back 
of this automobile to get .to your side of the 
street! (No answer.)

Q. WTiy did you do that? (No answer)
Q. Eh? Why did you go back of this automo-

bile? A. Because we had to get home. jq
Q. Well, but you had plenty of room without 

going close to the automobile, hadn’t you? A. 
Yes.

Q. Why didn’t you go further away, eh? (No 
answer.)

Q. Didn’t you know that that might possibly 
move and you might get hurt if  you were close 
to it? A. I thought it was going ahead.

Q. What ? A. We thought he was going to go 
ahead first.

Q. You say he was not on the automobile when 
you crossed, he was coming down the stoop?
A. Yes; he had come down the stoop and then 
when we was crossing to get on the sidewalk he 
backed up.

Q. Now, my dear, who told you what you were 
to say here this morning? A. Nobody.

Q*. Nobody? A. No.
Q. Are you sure about that? A. Yes, sir.
Q. How long ago is it since this accident hap- 

pened ? oU
The Court: She may not know.

Q, Dp you know what month it was when this 
accident happened? A. September the 23d.

Q1. Yes. Who told you what day it was? (No 
answer.)

Q. Eh? A. Nobody told me.
Q. Now, I want you to let these gentlemen 

know exactly where your little sister was when 40
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this automobile backed over her. A. She was 
coming across the street and we were coming 
across the street from the back of the automo-
bile.

Q. Yes; and the automobile was standing at the 
40 curb in front of-your house, wasn’t it? A. No; 

it was standing about the middle of the gutter.
Q. About where? A. About the middle of the 

gutter, only a little bit the other—
Q. What do you mean by the middle of the 

gutter ? A. He was standing a little bit up by the 
curb.

Q. Let me see if  I can help things. Just think 
that this is Romaine Avenue, understand this is 
on the east side and this is the west side, No. 

2q  78 is over here on my right now, the east side 
of Romaine Avenue, you understand me? A. 
Yes.

Q. Your house is right here, you see, and here 
is the curb in front of your house and here is a 
curb on the other side. Now, was the automobile 
near the curb in front of your house? A. No.

Q. Where was it? A. It was about up above 
the curb.

Q. Which way? Just point to it with my pen- 
gQ ciL Just show me about where the automobile 

was. A. About there.
Q. Make a mark there? (Witness indicates 

with pencil.)
Q. How was the automobile headed? A. It 

was facing 23 School, this way.
Q. Facing ahead? A. Yes.
Q. It was not at the curb? A. No.
Q. Do you mean these gentlemen shall under- 

40 stand you to say that this man left his automobile
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standing in the middle of the roadway while he 
went into the house ? A. Yes, sir.

Q. Eh? A. He was near the middle o f the 
gutter.

Q. Near the middle o f the street, you mean?
A. Yes.

Q. You are sure about that; and he left it 
standing there and he went in the house?

Mr. Tumulty: I object. She did not 
testify to that.

Q You saw him coming out of the house while 
the automobile was standing there, didn’t you?
Ho you remember seeing Mr. Schweitzer that 
day; this gentleman, who was last on the stand?
A. No.

Q. What did you see the man do before this 
accident happened? A. Well, I  just saw him 
come out of the house.

Q. Yes; did you see him get on the automobile?
A. Yes, sir.

Q. Could you see him from where you were?
A. No.

Q. Where were you at that time? A. W e was 
in the lots and then we was coming across.

Q. I  am talking of just after you started to 
cross the street and before your sister.got hurt; 
where were you? A. W e run on the sidewalk 30 
then.

Q. All o f you? A. No, sir, only me and my 
brother and then she went to run on the sidewalk 
too and got her foot caught in the automobile 
tire.

Q. Didn’t you tell us a few moments ago in 
answer to this gentleman that your brother had 
your little sister by the hand? A. Yes, he had 
her by the hand. 40
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Q. Then how did she come to get entangled in 
the automobile tire as you just now stated? A. 
Because she tripped.

Q. How could she trip? How did she trip? 
Eh? How did she trip? What made her trip? 

10 A. We was coming across from the automobile, 
in back of the automobile,, and we was near the 
automobile when we was coming across and he 
went to back up and then we tripped her—he 
tripped.

Q. But you said at that time you were crossing 
the street and saw the automobile there the man 
was coming down the stoop? A. Yes; he was 
coming down the stoop and then he—

>Q. You didn’t go right straight across the 
2Q street, did you, Lillian? A. No.

Q. You stopped in the street, didn’t you? A. 
Yes.

Q„ Back of the automobile ? A. Yes.
Q. You were taking a hitch on the car weren’t 

you? A. No, sir.
Q. Sure about that? A. Yes, sir.
Q. Did you ever do that? A. No.
Q. Sure ? Do you remember the day your little 

sister was buried? A. Yes, sir.
Q. Didn’t you hitch on behind an automobile 

that selfsame afternoon?
Mr. Tumulty: I object to that as im-

material.
The*Court: What is the materiality of 

it? ,
Mr. Hauser: Merely to show that the 

witness is not telling the truth. It is a 
pretty hard thing with a child of this kind, 
and I  appreciate the situation and I don’t 
like—40
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The Court: I know, but how far may 
we be expected to go with such a thing as 
this? You might ask her again whether 
she ever did, as many of us did, take an 
apple that did not belong to her, and then 
ask her on a certain day of she didn’t do 
a certain thing, and then so on and so on.

Mr. Hauser: I won’t press the matter.
Q. How far away from the back of the auto-

mobile were you when you crossed the street?
A. It was about that far (indicating with her 
hands).

Q. Why did you come so close to it, eh? A. 
Because we was crossing the street.

Q. Well, I  know, but it wasn’t necessary to go 
so close to that automobile, was it? Why did you 
do it then? Who was nearest the automobile as 
you crossed the street, you or your brother or 
your little sister? A. My little sister.

Q. And your brother had her by the hand? A. 
Yes.

Q. Do you know whether the top or the body 
of that car came out further than the wheels?
A. No.

Q,. You don’t know? A. No.
Q. Did you ever notice whether the box of the ™ 

car comes back of the hind wheels or not? You 
don’t know? A. No.

Q. Now then tell us how your little sister got 
tripped over the wheels? How did she come to 
get near the wheels? A. She was in the back of 
the car.

Q. Yes. A. And then she got her foot caught 
in the wheels.

Q. How did she get her foot caught in the 
wheels ? A. I don’t know. 40
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Q. Don’t know. And your brother had her by 
the hand all this time? A. Yes, and when she 
got under the automobile he tried to pull her out, 
too.

Q. That was after the accident happened, 
-jp wasn’t it? A. Yes.

Q. But I am speaking now of before the acci-
dent happened. Now, my dear, let me ask you 
this: Do you remember the automobile heading
right across the street so it was stopped against 
the gutter on the other side? A. Yes.

Q. Don’t you know that your little sister wasn’t 
hurt until after the automobile had crossed the 
street and had stopped? A. Yes.

Q. Then how in the world did you get back of 
2q  the automobile if it was heading front when he 

had gone across the street? A ren ’t you mis-
taken? Eh? A ren ’t you mistaken? A. No, sir.

Q. Did you speak with anybody about what 
you were going to tell here today? A. No, sir.

Q. Never? A. No.
Q. Are you sure about that? A. Yes.
Q. Did you speak to this gentleman here this 

morning? A. Yes.
Q. Then what do you mean by telling me that 

on y°u did not speak to anybody about it ? Now you 
told the Judge that you knew what it meant if 
you did not tell the truth? Haven’t you kept that 
in mind? A. Yes.

Q. Don’t you know that you would be punished 
 ̂ for telling what isn ’t so? Well, then why did 

you tell me that you did not speak with anybody 
and now you say you did speak with this gentle-
man this morning? (No answer.)

Q. Haven’t you been told by your mother or 
40 your father what to say? A. No.
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Q. Sure about it? A. Yes, sir.
Q. Did the three o f you ever get over to the 

sidewalk in front o f this place before this acci-
dent happened? A. No, sir.

Q. Sure yon didn’t? A, Yes, I  am sure.
Q. Isn ’t it a fact that after the automobile jn 

started from in front o f your house the three of 
you ran after that automobile, didn’t you, run 
half-way across the street? A. No,( we didn’t 
run, but she got under the automobile.

Q. Yes, but you ran after it first, didn’t you, 
the three of you, and you and your brother got 
out o f the way and your little sister couldn’t; 
isn ’t that a fact? A. Yes, sir.

Q. That is all.

RE-DIREOT-EXAM INATION by Mr. Tumul- 20
ty:

Q. When the automobile backed up what did 
it do to your little sister ? A. It killed her.

Q. It killed her. Did it strike her? A. Yes.
Q. And knocked her down. Now you say that 

when you were crossing the street, the automobile 
first went ahead, is that right? A. No, it backed 
up first.

Q. Backed up first. W as that when it struck 
your little sister? A. Yes. ,

Q. That is all.

Plaintiff rests.

MOTION FOR NON-SUIT

Mr. Hauser: I f  the Court please, It 
move for a non-suit upon the ground there 40
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has been no negligence on the part of the 
driver established in this case whatsoever. 
That the mere happening of the occurrence 
establishes no liability. There is not any 
proof that what he did was not what a 

-j a reasonably prudent man would have done
under the circumstances. There is no proof 
that the automobile was operated at an 
unreasonable speed, nor that he did not use 
reasonable care to guide or govern the 
motion of the automobile or that he did 
not use reasonable care to keep a lookout 
for persons in the vicinity of it. That on 
the entire case as presented by the plain-
tiff there is no proof whatsoever warrant- 

20 ing the submission of the matter to a jury
and calling upon the defendant for proof. 
Further, that there is no proof of the dam-
ages established.

The Court: What proof would you say 
there should be of damages? The testi-
mony up to this time is that this child was 
in good health and bright.

Mr. Hauser: But the decisions are uni-
form that the only loss for which damages 

gQ can be recovered is such pecuniary loss as
. has been sustained by the plaintiff.

The Court: Or will in reasonable con-
templation be sustained.

Mr. Hauser: Yes.
The Court: Could you, in a case of this

character, Mr. Hauser, say that this child 
was earning money? No, you could not. 
All you do would be to put a witness on 

40 the stand and ask what in his judgment it
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was reasonably probable she might earn; 
which would be a very difficult thing, if 
not impossible, and therefore in the case 
of every minor under earning age there 
never could be a recovery, could there?

Mr. Hauser: Well, not unless there j q  
could be some proof brought to establish v
the earning capacity when it arrived at an 
age when it could earn, less the charges 
for proper maintenance and support.

The Court: How could you ever get to 
that? Certainly if the witness was put on 
the stand and asked when in his judgment, 
knowing the child, it would commence to 
earn, and he said at the age of fifteen, I 
think you would object immediately, and 20 ; 
if you did not at that time, when he was 
asked what he, thought or what in his judg-
ment the child would be able to earn when 
she started to earn, I think yon would 
object, and I think I would sustain your 
objection.

Mr. Hauser: I  ask your Honor further 
for a non-suit upon the ground that it has 
not established that any act of the driver 
in this case was the proximate cause of 
the injury inflicted.

The Court: Mr. Hauser, I had in mind 
this, the Traffic Act which is in existence 
in this state. While the mere violation of 
either one or any of these provisions is 
not prima facie negligence, yet the highest 
Court in this state has said that it, with 
similar acts, is given by the Legislature 
to the reasonably prudent person, as a 40
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table, as it were, or a rule, which he might 
use for his guidance in determining what 
he should do as a reasonably prudent per-
son, and in that act, under Section 3, title 
3, there is this: “ Before backing ample 

10 warning should be given, and whole back-
ing unceasing vigilance shall be exercised 
not to injure those behind.r ’

Now we have the testimony at least of 
Mr. Schweitzer I think it was—I am not 
passing upon the verity of it,, of course, 
but I am taking it as it is. He says no 
signal was given, and he does say the 
driver looked out as he started to back, 
but as he indicated, looked directly to his 

20 side. You have also the testimony, what-
ever it may be worth, of one of the other 
witnesses, Mrs. Fitzpatrick, that she heard 
no signal given. Under those circum-
stances I do not see how I can grant your 
motion on the ground of negligence.

Mr. Hauser: It is also urged that the 
plaintiff shall at all times exercise due care 
for her safety, and I maintain on the testi-
mony of the sister who was with her at 
the time quite the contrary has been estab-
lished. I recognize the fact that the testi-
mony of a child at the age of this last 
witness should not be subjected to the ex-
treme scrutiny of that of an adult, but I 
think the plaintiff has failed to make out 
the facts of those charged with her care; 
but I say the negligence of the parents 
in permitting her to go around the street 
under such circumstances is attributable to 
her.40
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The Court : That is not the rule in this 
state, I do not think,, Mr. Hauser, unless 
you can show me that there is some opinion 
by the Court of Errors and Appeals lat«*r 
than Hone vs. Consolidated Traction Com-
pany, appearing in 60 N. J. Law at 444. 
In that case the Court of Errors and 
Appeals was evenly divided upon the ques-
tion coming to it from the Supreme Court. 
The Court said: “ This suit was brought 
under the statute (that is the Death Act) by 
an infant of the age of four years and seven 
months (here the infant was three years 
and six months) to recover the damages 
with reference to the pecuniary injury re-
sulting to the plaintiff, as the next of kin, 
from the death of this minor child, which 
was caused,* as is alleged, by the negli-
gence of the traction company The father 
who instituted the suit below, is not only 
the personal representative,, but is also the 
sóle next of kin of the deceased infant. 
(So there flatly in line with this case).”

The first question was the one you are 
raising, and the Court o f Errors says :

“ In regard to the first question this 
Court is equally divided, and therefore no 
opinion is expressed,”  and the Supreme 
Court, Chief Justice Beasley reading the 
opinion, holds that that doctrine does not 
apply. Now, unless you can show me 
something later than what I have, I am as-
suredly bound by the opinion of Chief 
Justice Beasley as being the rule appli-
cable in this state.

10
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Mr. Hauser: I want to add that inas-
much as the statute, the Traffic Act, is not 
pleaded—while I appreciate the fact that 
the Court may take judicial cognizance of 
the laws on the statute books—that that 

10 is not available to the plaintiff, and the
defendant of course is not prepared to an-
swer that point.

The Court: I f you look at Evers vs. 
Davis,, I think you will find that if it had 
been pleaded it would not have been avail-
able ; that a mere violation of a penal 
statute such as this does not form a basis 
for an action of this character, but one is 
relegated back to his common law rights; 

20 and in that case, Evers vs. Davis which
was a tenement house case, very analogous 
to all these penal statutes—I think it was 
Justice Garrison writing the opinion—you 
will see just what the availability is of 
such a statute. Concisely it is what I  told 
you, a violation does not make prima facie 
negligence.

Mr. Hauser: No; I appreciate that.
The Court: For the reasons I  have in- 

O0 dicated, Mr. Hauser, I will decline your
motion to non-suit. ' - j

Mr. Hauser: Your Honor will allow me 
an exception1?

The Court: You may have it.
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MRS. PHOEBE WALSH, sworn:

Direct-examination by Mr. Hauser:
Q. Where do you live, Mrs. Walsh? A. I live 

now at 282 Magnolia Avenue, but I lived at 95 iq  
Romaine Avenue.

Q. You were living at 95 Romaine Avenue 
during the month of September last? A. Yes, 
sir.

Q. Do you recall the occurrence in which this 
little Smith girl met her death? A. Yes, sir.

Q. Where were you on that day in the after-
noon? A. I  was on my own sidewalk.

Q. And on which side of the street is that or 
was that? A. On the opposite side. go

Q. You mean the west side of Romaine Ave-
nue? A. Yes.

Q. About what time in the afternoon did you 
observe the occurrence? A. Say about 5 o ’clock, 
o ’clock.

Q. Which way were you looking ? A. I was 
looking right down that way.

Q. Number 78 is a few doors below where you 
were living, on the other side? A. Three doors.

Q. Did you at that time before the accident o q  
see the Brunswick Laundry automobile ? A. Yes, 
sir.

Q. Where was it? A. It was stopped up 
against the—backed up to the curb stone in front 
of the house.

Q. In front of 78? A. Yes, sir.
Q. Which way was the car headed? A. The 

car was headed across the street.
Q. At that time—I am speaking now before 40
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the accident happened, Mrs. Walsh? A. Yes, sir.
Q. At that time did you see these children or 

any of them? A. Yes, sir.
Q. Where were they? A. They were on the 

sidewalk.
•ĵQ Q. Which side of the street? A. Right on their 

own side.
Q. Thé east side? A. Yes, sir.
Q. Did you see the driver o f the automobile 

start up? A. Yes, sir.
Q. Which direction did he go? A. South, he 

started the car south.
Q. Well, I understood you to say that he was 

at first at the easterly curb? A. Yes, sir.
Q. He was then headed north, was he not? A.

2q  Yes, he was driving—turning—he started—he had 
quite a good piece and he was trying to back up.

Q. Had he at that time come across Romaine 
Avenu'e. A. Well, he was quite a good piece from 
the curbstone. He had pulled up quite a good piece 
—and those little children,—there was one of the 
child’s little sisters, and there was another one 
and there was three of them altogether hooked 
on the back of the car.

Q. They hooked on the back of the car? A.
30 Yes.

Q. You saw them? A. Yes, sir.
Q. Then what happened? A. Well, as he backed 

up again—when he came out of the house first 
there wasn’t anybody on the car; he got out of 
the house and he got into his car and he looked 
all around* both ways, back and front, and he 
got into his car and he started his car going and as 
he drove out a piece to back up the three children

40 honked on the back and one of the children fell
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down, the smallest one fell down and the wheel 
went over it.

Q. What did you see the driver do then? A.
I heard somebody holler “ There is something 
under your wheel,”  and he jumped from the car; , 
he didn’t take time to~ walk down, but he jumped 
clean out back and he picked the little child up 
in his arms and he took jt down inside, and, then 
I saw the lady come up with him and get into 
the car and they drove off.

Q. Before he jumped off to pick up the child 
had he stopped the car? A. Oh, yes, he had 
stopped the car.

Q. The car standing still then ? A. The oar 
was standing still, yes.

Q. Did I understand you correctly to say that 2f) 
when he started to cross Romaine Avenue, these 
children were on the sidewalk, on the other side, 
on the east side? A. Yes, in the back of the car 
on the sidewalk, yes, sir.

Q. When he started to cross the street they 
took hold? A. He started out a good piece—he 
pulled the car out quite a good bit to back up, 
and they jumped on.

Q. Mrs. Walsh, what you have told this morn-
ing, is that the same that you told me on Octo- on 
her 2d, when I  went to see you? A. Yes, sir.

Q. And until I served you with a subpoena 
yesterday, did you see me in the meantime? A.
No, sir.

Q. Have you had any talk with any one rep- 
lesenting the Brunswick Laundry other than my-
self? A. No, sir.

Q. Are you interested in this case in any way?
A. No, sir; I am just merely telling what I  seen 40
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at the time. I don’t know the woman nor I 
don’t know the Brunswick Laundry.

Q. You received a subpoena fee, did you not, 
'when you were served with a subpoena? A. Yes, 
sir.

20 Q. Have you been promised anything for testi-
fying here? A. No, sir.

Q. And expect to get anything? A. No, sir.

CROSS-EXAMINATION by Mr. Tumulty:
Q. You don’t know the other gentleman there, 

do you? A. No, sir, I do not.
Q. Never saw him before? A. I never saw him 

before this morning, no,, sir.
Q. Wasn’t there somebody else with the law-

20 year when he went to your house? A. No, sir.
Q. Who did you tell—who was the first you 

told your story to? A. First I told my story to 
was that gentleman over there sitting in the chair ?

Q. He went to your house? A. Of course.
Q. You told it to nobody else before he went 

to your house? A. No, sir.
Q. You told nothing until he went to your 

house? A. No, sir.
Q. And then you told this remarkable story?

2Q A. Yes, sir; I told the truth.
Mr. Hauser : I object to the characteri-

zation.
The Court: It is a little bit late, but it 

was a remarkable characterization.
Q. What were you doing?

Mr. Hauser: I  take an exception to the 
Court’s saying that. I  do not think it is 
quite the thing.

The Court: What do.you take an ex-
ception to?40
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Mr. Hauser: Your Honor’s remarking 
that it was a remarkable characterization.

The Court: Put your exception on the 
record if you want to be as technical as 
that.

Mr. Hauser: I  have no intention—
The Court: You have manifested it. 

You have your exception if you want to 
have it there.

Q. What were you doing this day at the time 
of the accident! A. I was out on the sidewalk 
with a broom sweeping the leaves up.

Q. And you paid particular attention to the 
chauffeur’s coming out of the house! A. Yes, I 
was looking right down.

Q. You were so careful that you saw him look 
down by the automobile to see if anybody was 
there ? A. I seen him looking around all the car, 
yes.

Q. Did you see the children there f A. I saw 
the children then on the sidewalk.

Q. Did you notice what kind of .a car it was? 
A. It was a covered car.

Q. How high was the body from the street? 
A. I couldn’t just say, sir, how high the body 
was.

Q. Didn’t you notice that? A. I am not much 
of a judge.

Q. You looked at the body? A. Yes.
Q,. Isn’t your memory as accurate about that 

as it is about all the other details you told us? 
A. That is alTright; I couldn’t tell you that be-
cause I—

Q. Did you see how small this little child was 
that was killed? A. Yes„ sir.

10
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Q. How big was the child? A. Well, I should 
judge about that size (indicating). I cannot— 
I am no hand to go by feet or anything like 
that.

Q. Could you tell what age you thought the 
10 child was ? A. I would judge it to be about three 

years old, because I have one myself.
Q. You have one yourself? A. Yes.
Q. Is your child that is three years of age able 

to hitch on back of automobiles?
Mr. Hauser: I object.

A. My child isn’t.
The Court: I will sustain the objection.

Q. Do you mean to tell this jury this child 
three years old hitched on back of the automobile? 

2q  A. That is what she was doing.
Q. She was holding on to it ? A. She was try-

ing to hold on to it.
Q. She didn’t have hold of it then? A. Yes, 

she had hold of it.
Q. Well, you just told us she was trying to 

hold? A. I said she was hanging on the back 
of the wagon, the three of them.

Q. How near were the children to the machine 
when the chauffeur came out? A. They wasn’t 

r>Q near to it when the chauffeur came out; they were 
on the sidewalk.

Q. How near? A. How near? They were quite 
a good piece back on the sidewalk.

Q. So your story is then that he did start 
across the street, did he, to turn? A. He started 
his machine to go across the street to back the 
car.

Q. He did start across the street; that is right ? 
40 A. Yes.
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Q. Then he backed up? A. Yes; I suppose he 
backed it.

Q. I suppose you heard him blow his horn?
A. No; I wouldn’t say that.

Q. Well, did you? A. No; I  wouldn’t say I 
heard him, because X did not hear him.

|Q. You did not hear him? A. No, I didn’t ^  
hear no* horn.

Q. Did you notice what he was doing when he 
was turning? A. I just saw his head go out of 
the car and look behind.

Q. You saw it? A. I saw him look.
Q. You saw his head go out o f the car ? A.

Yes, sir.
Q. Sure of that? A. Yes.
Q. Did you see where the children were then? , 

A. The children wasn’t on thè car; they were on * 
the sidewalk.

Q. They were on the sidewalk when he looked 
out? A. Yes.

Q). Then did he back up immediately? A. He 
drove out a piece, quite a good piece from the 
curbstone, and the children wasn’t on when he 
was driving out from the curbstone, but as he 
got out quite a piece and he started to back up 
that is the time they got on.

Q. But when you say he looked out of this 30 
machine A. There was no children on.

Q. Just a minute. Don’t be too anxious, please.
Ye will get A. I am only too anxious to get out 

of here, to tell you the truth.
Q. When the chauffeur looked out of the auto-

mobile as you say where were the children? A.
They were on the sidewalk. ^

Q. On the sidewalk? A. Yes. 40
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Q. Was that when the automobile was up 
against the curb? A. No, sir; the automobile had 
driven out a piece and they were still on the side-
walk.

Q. Was that when the machine was in the mid- 
10  die of the street? A. Yes.—it wasn’t quite in the 

middle of the street.
The Court: Wait until he finishes.

Q. When the machine was in the middle of the 
street and immediately before it backed up you 
say the children were on the sidewalk? A. I say 
they were on the sidewalk.

Q. Well, how many" of-them were there? A. 
There were three.

Q. Then at that time the machine was out how 
2q  far from the curb? A. About that far (indi-

cating).
Q. It was only that far from the curb? A. 

Yes; when he started to back.
Q. When he started to back. You have testi- 

. fied here he started to turn before he started to 
back. A. Yes; of course you would get out so 
far and start to turn. (Indicating).

Q. You say the back of the automobile was 
about that far from the sidewalk? A. The back 

2q of the car was about that far from the sidewalk. 
(Indicating).

Q. That is the time he looked out ? A. That is 
the time when he started to back up he looked 
out, yes.

Q. He looked out? A. Yes.
Q. That is all. ' /
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RAYMOND BAYLOR, called:

By the Court: Q. How old are you? A. Ten.
Q. Do you know what it is to tell the truth?

A. Yes.
The Court: AH right. Swear him. ^  

(Witness sworn by the Clerk).

Direct-examination by Mr. Hauser:
Q. Raymond, I  want you to speak up so the 

last gentleman in the box can hear every word 
you say. Where do you live? A. 104 Rosmaine 
Avenue.

Q. Is that on the east side of Romaine Ave-
nue? That is on the left-hand side as you go __ 
down? A. No, sir; on the east side.

Q. The east side of Romaine Avenue? A. Yes.
Q. Did you know this little Smith girl? A.

No, sir.
Q, Do you remember the day this accident 

happened? A. Not quite.
Q. I mean you remember that there was an 

accident? A. Yes, sir.
Q. You remember what month it was in? A. 

September.
Q. Yes, and what time of the day? A. Late 

in the afternoon.
Q. Where were you just before this accident?

A. I was in the lots and I was running up onto 
the street.

Q. Which lots were those? A. On the west 
side.

Q. How near to number 78 was that? A. 
Right across the street. 40
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Q. Were yon playing in the lots? A. Yes,, and 
then I ran up on to the street.

Q. On which side ? A. I. run in the street.
Q. Into the street? A. Yes.
Q. Did you see the automobile at that time? A. 

lO Yes, sir.
Q. Where was it? A. The street was here and 

the automobile was over there.
Q. From where? A. Right in front of 78.
Q. Standing at the curb? A. Yes.
Q. Was it standing still or was it moving when 

you saw it? A. Standing still. •
Q. Did you see the driver then? A. No, sir; he 

was in the house.
Q. I see. Did you see these three children at 

2q  that time? A, Yes, sir.
Q. Where were they? A. They were on the 

sidewalk.
Q. On which side? A. Right in front of the 

, bouse, playing.
Q. I see. Did you see the driver come out of 

the house? A. No, sir.
Q. Well, when did you ¡see the automobile next? 

A. I saw him get in the automobile and then he 
started oft and when he left the curb the children 

2q  got on back.
Q. You saw that? A. Yes,
Q. Which way did he go? A. He went over 

this way to turn.
Q. In which direction, toward the other side of 

the street? A. Toward the west.
Q. And did he stop his car when he got over 

there? A. Yes.
Q. What did he do then ? A. He looked back on 

40 the one side that—on the left-hand side, to ¡see
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Raymond Baylor—Direct

whether any children were on the back, and he 
conldn’t see them.

Q. Yes; did you see them there then at the 
back? A. Yes, sir.

Q. Just wThen from the time that the driver 
started to cross the street to turn around was it -.q 
when the children ran after the car? A. He had 
juist got in the car and started to move from the 
curb and they jumped on behind.

Q. How many of them had hold of the body of 
the car ? A. The two big ones got on and when the 
car got half way across the litle one came up and 
got—and tried to get on.

Q. Did she actually have hold of it? A. Yes.
Q. Which part? A. The bar that runs in the 

back.
Q. Was that down pretty low? A. It was—just 

as high as the body. It was the piece that that 
board goes down—tailboard goes down.

Q. Now, what did you see happen after that, 
after the man stopped at the westerly side? A.
He turned—he looked back to back up and he 
went to back up and he backed up and then these 
two big—the big boy and girl run away and they 
—the car ran over the child’s head and they yell-
ed, “ Oh, my sister, oh, my sister”  and then he 
jumped out and said, ‘ ‘ Where does the child live,9 ’ ^  
and none of them—he had to wait a couple of 
minutes and then they told him where he lived.

Q. Did you see him pick the child up from 
the street? A. Yes, sir.

Q. Where did he take him? A. Into the house.
Q. Raymond, do you remember the first time 

you saw me? A. Yes, sir.
Q. How long ago was that, do you know? A.

A few days after the accident. 40
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Raymond Baylor—Cross

Q. I see. Did yon see me after that until yes-
terday? A. No, sir.

Q. Whom have yon told this story to that yon 
have told this morning? A. You.

Q. Anybody else? A. No, sir—to my mother,
10

Q. Just told your mother; anyone else? A. No, 
sir.

Q. Did you speak to your uncle about it? A. 
He—my mother told him.

Q. Were you there at the time? A. Yes, sir.
Q. Did she tell it the „same way that you told 

me? A. Yes.

CROSS-EXAMINATION by Mr. Tumulty:
2q  Q. What is your name ? A. Raymond Baylor.

Q. Where were you standing when the auto-
mobile started to back up ? A. I was in the street.

Q. Near where the children were? A. No, sir.
Q. How far away? A. About thirty feet.
Q. Eh? A. Thirty feet.
Q. Were you standing in the street or on the 

sidewalk? A. In the street, in the middle of the 
Gtreet.

Q. Come down here, sonny; point out here how 
2Q high the back of that automobile was. A. Right 

up to here (indicating).
Q. Are you sure of that? A. Yes.
Q. Did you measure it? A. No, sir.
Q. Did you ever see the automobile since? A. 

Yes, sir.
Q. When did you see it? A. Many times. My 

mother trades with the Brunswick Laundry.
Q. You looked at the back? A. Yes, sir.
Q. You say it is only as high as that? A. Just 

40 about that high, yes.

I
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Raymond Baylor— Cross

Q. So yonr mother trades with the Brunswick 
Laundry? A. Yes.

Q. Your mother has spoken about this accident 
since, hasn’t she? A. Yes, sir.

Q. What side of the machine were you standing 
on when it crossed on the street? A. The left- 
hand side.

Q. On the left-hand side? A. Yes.
Q. What side of the machine did the man look 

out of ? A. Left-hand side.
Q. The side you were on? A. Yes.
Q. Where were the children then? A. They 

were on the back of the automobile. ,
Q. You could see them? A. Yes, sir.

You were how far away? A. About thirty

feet . . 20Q. Who did you tell this story to before you
saw this gentleman? A. My mother.

Q. Your mother? A. Yes, sir.
Q. Is your mother in Court? A. No, sir.
Q. Do you know this lady that was just on the 

stand? A. She lives near me.
Q. Did you say you were standing at the street 

or on the sidewalk? A. In the street.
Q. In the street? A. Yes.
Q. Were you near this lady? Did you see 

her at the street? A. No, sir; she was on the ^  
other side; she, was up sweeping off the sidewalk.

Q. Well, she saw you, didn’t she? A. I don’t 
know.

Q. Or you see her? A. No, sir.
Q. You did not see her? A. No, sir.
Q. How do you know she was sweeping up the 

sidewalk? A. Every day I went by there. I went 
by. I run by when I was going down to the lots 
and I saw her sweeping off her sidewalk. 40
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Bertha Miller—Direct

Q. Did yon see these children on the sidewalk 
before the accident? A. Yes.

Q. What were they doing? A. Playing, running 
around on the sidewalk.

Q. Were they near the automobile? A. Yes,
10 s i r -

Q. Bight near it, weren’t they? A. Y es; so they 
could easy get hold of it when it started.
• Q. So when the chauffeur came out they were 
standing right near the automobile? A. Yes, sir.

Q. That is all.

BEBTHA MILLEB, sworn:

20 . , _ "Direct-examination by Mr. Hauser:
Q. Bertha, how old are you? A. Ten and a half.
Q. Where do you live ? A. Ninety-one Bomaine 

Avenue.
Q, Do you know the Smith children? A. Yes, 

sir.
Q. Do you remember the accident which happen-

ed in September, in which the little girl was 
killed? A. Yes, sir.

3Q Q- Where were you that afternoon? A. I was 
just across the street from it.

Q. Do you mean on your side of the street? A. 
Yes, sir.

Q,. You live on the west side, don’t you, the west 
. side of the street? A. Yes, sir.

Q. Did you see Mrs. Walsh on that day? A. 
Yes, sir.

Q. Where was she? A. She was sweeping the
40 leaves,
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Bertha Miller—Direct 
\ •;

Q. At that time she lived next door to you, 
didn’t she? A. Yes, sir.

Q. About how many houses away was your 
house from where the (Smiths' lived? A. About 
two or three.

Q. But on the other side of the street ? A. Yes, -ĵ  
sir. . ^

Q. What were you doing out there that after-' 
noon on the street? A. I was skating and I had a 
race, I was taking a race.

Q. Roller skates you mean? A. Yes.
Q. Did you see this automobile before the ac-

cident happened! A. Yes, sir.
Q. Where did you see it? A. I saw it in front 

of the house.
Q. Which house? A. Seventy-eight.
Q. That is on the east side? A. Yes.
Q. That is where the Smiths’ lived? A. Yes.
Q. Did you see the driver at that time, the 

chauffeur? A. No, sir.
Q. Did you see him afterwards? A. Yes, sir.
Q. When? A. When he went in the car.
Q, Yes. Where were the children at that time?

A. They were on the sidewalk playing.
Q. In front of their own house? A. Yes, sir.
Q. Were they very close to the automobile? A.

Yes, sir. 30
Q. But they were on the sidewalk? A. Yes.
Q. Not on the street? A. No, sir.
Q. Now, what did you see the driver do? A.

I saw the driver when he came out of the house, 
he looked behind his car if anyone was there and 
he saw no one, so he went in and started to back, 
and the children hopped on, and as he tried to 
back, why, the little— 40
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Q. Before he tried to back where did he go ? A. 
He went south. I saw go south.

Q. Did he go across the street first? A. Across 
the street.

Q. And did he stop his car then before he back- 
lO ed up? A. Yes, sir.

Q. Now, then, tell us as he started to back what 
happened? A. The three children hopped^ on 
and the little one fell off and was caught under 
the wheel.

Q. Do you know which wheel it was? A. The 
left hind.

Q. I see. Now, before he started to back what 
did you ¡see the driver do? Did he look around? 
A. Yes, he looked on both sides.

2Q Q. Sure about that? A. Yes.
Q. The back of that automobile was closed? A. 

Yes.
Q. It had what they call a closed top on it ? A. 

Yes.
Q. It was a delivery wagon, wasn’t it? A. Yes.
Q. Was the automobile moving ¡slowly or rapid-

ly? A. Slowly.
Q. How far did he go before you saw anyone 

or heard anyone? A. He didn’t go very far.
Q. Did you hear anybody scream or call out? 

A. Yes; he heard the big girl scream that her 
sister was under the wheel.

Q. What did he do then? A. He jumped off the 
wagon and took the girl into the house and he 
told the mother to go, and the mother and the 
little girl and the man, why, they went to the 
hospital.

Q. You mean you saw them drive off ? A. Yes.
Q. Before the driver got off the car did he 

40 stop his car? A. Yes, sir.
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Bertha Miller— Cross

Q. Had you ever seen these children hanging 
on behind any cars on that street before?

Mr. Tumulty: I object.
The Court: Hoiw is it relevant? We

are trying this issue.
Mr. Hauser: I am trying, if your Honor 

please, merely to show that that was a 
habit with them and that it was known. It 
was persisted in notwithstanding the visi-
ble danger.

The Court: I will sustain the objection.
Mr. Hauser: Exception. '
The Court: You may have it.

Q. Helen, you saw me, didn’t you, some short 
time after the accident happened? A. Yes, sir.

Q. At your house ? A. Yes.
Q. Had you tell me then the same thing you u 

said this morning? A.. Yes.
Q. When did you see me after that, again? A.

I haven’t seen you isince.
Q. Not until you came here in Court this morn-

ing, did you ? A. No, sir.
Q. Did anybody tell you what to tell here? A.

No, sir.
Q. Did I make any suggestions to you what you 

were to say here this morning? A. No, sir.
uU

CROSS-EXAMINATION by Mr. Tumulty:
Q. You are sure you saw this chauffeur look 

on both sides of the car? A. Yes, sir.
Q. Just show us how he did it? A. He went 

this way first and then he turned around the other 
way.

Q. He couldn’t look on both sides by simply do-
ing that? It  was a closed car. A. He went a 
little ways out of the car. u
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Bertha Miller—Re-direct

Q. He stuck his head right out on both sides? 
A. Yes.

Q. Sure of that? A. Yes, sir.
Q. Hoes your mother deal with the Brunswick 

Laundry, too? A. No, sir.
Q. Does your father? A. No, sir.
Q. Who did you tell this story to before you 

saw the lawyer? A. My father—my mother.
Q. Your mother. When this gentleman came to 

your house did he ask for you or your mother? 
A. He asked for me.

Q. He asked for you. Your mother was there, 
wasn’t she? A. Yes.

Q. You had told your mother about this acci-
dent, and then this gentleman came to your house? 

90 A. Yes.
Q. Now, you say that when the wheel went over 

her, her isister screamed; is that right? A. Yes.
Q. Where was her sister when she screamed? A. 

She was going downstairs.
Q. Now understand what I am saying: when 

the little girl was under the wheel and you heard 
the scream where was her ¡sister?

Mr. Hauser: Whose sister?
Q. The little child’s sister, Ethel’s sister. When 

she was under the wheel where was she when she 
screamed ? A. doing downstairs, telling the 
mother.

Q, So she was on the sidewalk going downstairs 
to her mother’s house? A. Yes.

Q. Sure of that? A. Yes.
RE-DIRECT-EXAMINATION by Mr. Haus-

er:
Q. Bertha, just a second. You saw these three 

children run for the automobile when he started to 
40 cross the street? A. Yes.
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Joseph Olnowach—Direct

Q. What did you see them dot A. I saw them 
hitch on the back.

Q. All of them? A. Yes.
Q. Did you see whether the little one had hold of 

the car at all or not? A. Yes, sir.
Q. You are sure about it? A. Yes, sir.
Q. Were you some distance away from the auto- ^  

mobile so that you could see that? A. I was just 
across the street from it.

Q. Now, then, you just told this gentleman that 
when you heard the sister scream that she was 
going down the stains into the basement. Are you 
sure about that? A. Yes.

Q. How far was that from where the little one 
had been run over? A. About seven feet.

Q. So she only had a few steps to run down in 
the basement? A. Yes, sir. ' 20;

Q. Is that it? A. Yes, sir.
By Mr. Tumulty: Q. She was going down the 

stairs, wasn’t she ? A. Yes.
Q. You saw them hop on? A. Yes, sir.

JOSEPH OLNOWACH, sworn:

Direct-examination by Mr. Hauser: 30
Q. What is your occupation ? A. Superintendent 

of routes.
Q. Do you recall going with me on the 2d of 

October to Mrs. Fitzpatrick’s house, Seventy- 
eight Romaine Avenue? A. Yes.

Q. You were present this morning when she 
testified? A. Yes.

Q. And you heard what she had to say about 40
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Joseph Olnowach—Direct

what took place in her rooms when we were there ? 
A. Yes, sir.

Q. I was present, with yon, during that con-
versation? A. Yes.

Q. Tell us exactly, i f  you can either the exact 
words or the gist of what took place in Mrs. Fitz-
patrick’s rooms that day?

Mr. Tumulty: I object to that as imma-
terial.

The Court: No; I think it is material, 
Mr. Tumulty, but probably is not the exact 
way of getting at what Mr. Hauser is un-
doubtedly trying to get at, as he is endea-
voring to contradict the witness, Mrs. 
Fitzpatrick.

Mr. Hauser: Yes.
The Court: The proper way to do that 

was, as you laid a foundation for it, to ask 
her whether or not at the time you spoke to 
her she did not state certain things which 
she denied or said she did not remember 
which were contrary to the testimony she 
had given. The proper way now is to put 
that before the witness, whatever it be, and 
ask the leading question. It is perfectly 
proper, because it lays the foundation for

OU •.it.
Q. Do you recall me having had a conversation 

with Mrs. Fitzpatrick in your presence? A. Yes.
Q. Do you remember whether she told me at the 

time of this occurrence she was in her dining 
room doing ironing? A. Yes, sir.

Q. Do you remember her saying her son was 
sitting in the front room at the window reading 

40 at the time? A. Yes, sir.
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Joseph Olnowach— Cross

Q. Do yon recall that she told me also immedi-
ately after the occurrence happened he called to 
her to come to the window saying something awful 
had happened? A. Yes.

Q. Have I given you practically the words which 
she used to me on that occasion in your presence ? h ~ 
I mean have I given you practically the words 
which she told me as to where she was and where 
her son was and what had taken place? A. Well, 
she was not at the place she testified over here.

Q. You mean she hold us she was not there? A  
Yes.
• Q. What did she say, as you recall it? A. Why, 

she told us that she was ironing the clothes in 
the dining room and her son called her to the 
parlor and he said something terrible had hap- on 
pened and when she asked her son if he saw the U 
accident he said he was reading the book and he 
saw it after it happened, but she was not there.
She admitted she was kind of nervous when we 
went in to see her.

Q. Do you recall her saying that she had not 
seen anything here and did not want to be mixed 
up in it? A. Yes.

CROSS-EXAMINATION by Mr. Tumulty:
Q. You were with the lawyer when you were in  ̂

her house? A. Yes.
Q. What was your object in bothering every-

body around that neighborhood?
Mr. Hauser: I object to it. Do not ans-

wer.
The Court: Your objection sustained.

Q. What were you so busy about that day?
Mr. Hauser: I object. You may ask 40
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Joseph Olnowach—-Cross

what I was doing there. I  have no objec-
tion.

The Court: Yes ; I do not think the ques-
tion is proper, Mr.' Tumulty. You are 
characterizing his acts, which you have no 

-̂0 right to do.
Q. What were you doing in this lady’s house?

A. To show the gentleman where the party lived.
He is a stranger here.

Q. You were building up your case?
Mr. Hauser : I object.

A. No, sir.
Mr. Hauser : I object and ask that coun-. 

sel be warned against a repetition of this.
Mr. Tumulty: I cannot see aqy objec- 

tion to that question.
The Court: He is objecting to the man-

ner in which you characterize these acts 
and so forth.

Mr. Tumulty: I have to characterize 
what they were doing.

Q. You were going there to get evidence, were-
n ’t you? A. No, sir.

Mr. Hauser : I  object.
The Court: Why is that objectionable?
Mr. Hauser: Because that doesn’t ap-

pear to be cross-examination. He may ask 
what he was doing there, and I have no ob-
jection.

The Court: No, it goes to the character 
or standing that may be given io  the wit-
ness’ testimony as to his interest in the 
case. I will overrule the objection to that 
question.

Q. You were going there to get evidence? A.
40 No, sir ; it was his business to do that.
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Joseph Olnowach— Cross

Q. You were with the lawyer? A. Yes, sir.
Q. What were you doing? A. Showing him 

where the people lived.
Q. Did you know where they lived? A. I knew 

where the accident happened.
Q. Now, will you kindly tell us how you found 

out where they lived? A. Why, through the neigh-
borhood over here such and isuch a lady saw it or 
a relative saw it and so on.

Q. So before you appeared in the neighborhood 
with the lawyer you had been there yourself? A. 
Yes.

Q. You found out the people to go to; is that 
right? A. Well, not all of them. The only one 
I called on was Mrs. Fitzgerald over there.

Q. Fitzpatrick. A. Or Mrs. Fitzpatrick, and 
Mr. Schweitzer and Baylor also, but none of the 
others.

Q. When you appeared in this lady’s home with 
your lawyer ishe was nervous, wasn’t she? A. 
Y es/

Q. And told you that she was ironing clothes? 
A. Why, she didn’t tell me that— oh, yes, she told 
me that she was ironing clothes at that time when 
the accident happened, but she was not ironing 
clothes when we were in there.

Q. She did mention somebody was at the win-
dow reading a book ? A. Yes.

Q. Did you write down her statement ? A. No, 
sir.

Q. Or the lawyer? A. No, sir.
Q. Didn’t you go into—you saw the boy that 

was here and testified, didn’t you? A. Yes.
Q. You were in his home too, weren’t you? A 

Yes.

10

20

30

40
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William Heitman—Direct

Q. Before the lawyer was there? A. Yes.
Q. You spoke to his mother? A. Yes.
Q. She deals with your company? A. That I 

can’t. say.
Q. You know her father—you know the boy ’s 

IQ father, don’t you? A. No, sir ; not anybody.
Q. So all the witnesses that yourself and the 

lawyer interviewed you had seen before he got 
there; is that right? A. No.

Q. But you had their names ? A. Two I saw.
Q. What witnesses were those? A. Why, Mr. 

Schweitzer and Baylor.
Q. You work for the Brunswick Company do 

you? A. Yes.
Q. Have you got that chauffeur working for you 

2Q now?
Mr. Hauser: Yets, he is here.

Q. That is all. !

WILLIAM HEITMAN, sworn:

Direct-examination by Mr. Hauser :
Q. Mr. Heitman, are you in the employ of the 

Brunswick Laundry ? A. Yes, sir.
Q. At the present time? A. Yes.
Q. Were you on September 23, 1918? A. Yes, 

sir.
Q. Are you single or married? A. Married.
Q. Have you any family? A. I have two children. 
Q. Young? A. Yes, sir.
Q. How long have you been a chaffeur for the 

Brunswick Laundry? A. Oh, about seven or eight 
40 months, something like that.
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William Heitman—Direct

Q. At the present time or before this accident?
A. At the present time.

Q. What kind of a car were you driving on 
this particular day? A. A  closed electric car.

Q. A delivery wagon? A. Yes.
Q. About what time in the afternoon did you 

arrive at 78 Romaine Avenue? -A. Somewheres 
around 5 o ’clock, quarter to five, something like 
that.

Q. What were you doing there ? A. Why, I had 
occasion to collect a bill from a lady there.

Q. You had customers in that house? A. One 
customer, yes, sir.

Q. So the statement of Mrs. Fitzpatrick that 
you did not call at that house is not true, is it? A.
No, sir.

Q. Had you been in the habit of calling there 
regularly? A. Well, I was trying to get this 
particular lady for two or three weeks.

Q. How often had you called there ? A. Very 
seldom.

Q. How? A. Very seldom.
Q. But you had called there before this day in 

question? A. Yes, sir.
Q. Reached that address on that day—how did 

you dispose of your car, what did you do with it? oq 
A. Why, I had it standing facing north in front of 
the house.

Q. At the curb? A. At the curb, yes, sir.
Q. W as the power on or off ? A. Power was o ff ; 

the car was dead.
Q. And the brakes? A. Brakes were on.
Q. After you had transacted whatever business 

you had in that house what did you do after com-
ing out? A. Why, I  had occasion to go south on 40
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the street again and I crossed to the other side.
Q. Well, before doing that did you observe any 

children nearby ? A. Why, some children sitting 
on the stoop of the house, I think.

Q. How many? A. Why, I don’t know exactly. 
10 1 know I had to get out of their way to get down 

the stairs.
Q. Do you know whether these two in court this 

morning were among those? A. I couldn’t tell 
you. I didn’t take any particular notice of the 
children.

Q. You don’t know that the little child who was 
killed was one of them, do you? A. No, that I 
do not.

Q. Might have been without your recalling at 
ppw the moment? A. Certainly.

Q. Did you then get on your car? A. Yes, sir, 
sure.

Q. Before getting on your car what did you do 
with respect to looking out or near your car ? A. 
Well, when I came out to the car the children were 
sitting on the stoop apparently nothing in the 
street, I didn’t see anything in the street when I 
crossed to the other side.

Q. Was there anything back of you when you 
started your car? A. Not that I took notice of.

Q. At the time you got' on your car you saw the 
road immediately back of it, did you not, at the 
curb? A. At the time I got on the curb.

Q. Just before you got on, you saw—A. There 
was nobody in back of the car and nobody in 
front of the car.

Q. All right. Now, then, you got on and you 
started your car, did you? A. Yes, sir.

Q. And in which direction did you head it? A. 
40 West to cross on the other side.
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Q. It iwas your intention to turn the car and go 
south? A, Yes.

Q. Did you reach the curb on the other side? 
A. I did.

Q. What did you do then with your car? A. 
'Stopped the car; could not make a full turn on 
the street.

Q. Did you then arrange to back up? A. I did, 
yes,

Q. Before you started to back what did you do ? 
A. Why, I looked out on the left-hand side of 
the car.

Q. Yes; did you see anything back of you? A. 
I did not, no, sir.

Q. See any children near you ? A. I did not see 
a soul on the street.

Q. Hear anything of any kind? A. Not until I 
heard the child scream.

Q. I mean before that? A. No, sir.
Q. Then you started to back? A. Yes, sir.
Q. At what speed? A. First speed, about five 

miles an hour.
Q. How far did you back before you heard any-

thing? A. Why, I guess I was about in the center 
of the street.

Q. Yes; and what did you hear? A. Heard the 
children—heard some people screaming and isaid 
a little child was run over, and I stopped the car 
and got down and picked the child up and brought 
it in.

Q. Then you carried it in the house? A. I car-
ried it in to its mother.

Q. And then what did you do ? A. Why, I took 
the child and the mother to the City Hospital.

Q. Following that what did you do? A. I went 
to thé police station on Montgomery Street.

10
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40
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Q. Reported it? A. Yes.
Q. And surrendered yourself? A. Yes.
Q. Now, Mr. Heitman, will you describe the 

general construction of the top of your automo-
bile, I mean the body of it? A. Well, it is much 
similar to a large box with covering over the 
front of it, don’t you know.

Q. Yes. A. Just a panel on the side where you 
can look out and see 'what is going on.

Q. Large enough for you to put the entire head 
and shoulders out? A. Stick your body out a 
little bit and look behind you.

Q. On which side o f the car is your steering 
wheel ? A. On your left-hand side.

Q. So you naturally sat on that side? A. On 
2Q. the left-hand side.

Q. Was it open on your left-hand side so you 
could look over there? A. Y es; the car is open on 
the left-hand side.

Q. And if I am not repeating too much, before 
you started back you did look out ? A. Just looked 
out you know. I saw as far as the back of the 
car. You cannot see any further than that.

Q. Could you and did you at that time see the 
rear of your car? A. Why, I see on the left-hand 
side only. I did not look out on the right-hand 
side.

Q. As your car was facing right straight across 
you could see whether anything was approaching 
you from your right-hand side, couldn’t you? A. 
Oh, yes. .

Q. Was there anything? A. From the right- 
hand side?

Q. Was there anything coming to you from your 
40 right? A. No, sir.
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\

Q. Then, as yon told ns, yon started to back up 
and then the thing happened. Now, was yonr car 
in good working order that morning and that day 
in fact? A. Yes, the car was all right.

Q. Was it in good rnnning order at the time 
of the accident? A. Yes, sir.

Q. Did yon have any difficulty in stopping it 
immediately say when something loomed np ? 
A. No, sir.

Q. Did yon immediately stop it? A. Why, sure.
Q. As you started to cross the street, Mr. Heit-

man, were these children still on the istoop as,far 
as you know? A. Why, that I couldn’t answer 
for. I didn’t see them.

Q. But when you last saw them before getting 
into the car ? A. When I last saw them they were 
sitting on the stoop. All the children I seen in that 
neighborhood that I paid any attention to, because 
they were in my road going down from the stoop.

Q. What happened after that with respect to 
these children you don’t know, do you? A. No, 
sir.

CROSS-EXAMINATION by Mr. Tumulty:
Q. You don’t know whether you saw those chil-

dren before the accident or not, do you? A. No, 
sir ; I don !t know any of them at all.

Q. When you looked out the left-hand side of 
your car you only saw the left side? A. That is 
all.

Q. Did you blow your horn? A. I don’t be-
lieve I did blow my horn, no, to tell the truth.

RE-DIRECT-EXAMINATION by Mr. Haus-
er :

Q. Had you any- reason to believe just before 
you started to back that there was any one in the
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back of your car? A. Why, it is a continuous 
habit of the children of the neighborhood, to hitch 
behind, all along there.

Q. But you don’t answer my question. Had you 
any reason to believe as you were about to back 
that there was anybody on the rear of your car? 
A. Why, no, I didn’t know there was anybody 
there.

Q. That is all.

RE-CROSS-EXAMINATION by Mr. Tumulty:
Q. You often saw children playing on the street 

before? A. Oh, that is a continuous habit in the 
neighborhood; you have a line of children on be-
hind all the time.

Q. Got to be careful? A. Yes.

RE-DIRECT-EXAMINATION by Mr. Haus-
er :

Q. Were you careful on this occasion, Mr. Heit-
man? A. Yes, sir; I used all precautions with the 
exception, as I think, I did not blow the horn, I 
don’t think.

Q. But you are not positive now whether you 
did or did hot? A. No; I don’t quite remember. 
The accident kind of took that away from my 
memory. I couldn’t speak the truth on that. If 
I said yes I wouldn’t really know whether it was 
so or not.

Q. You were completely unnerved as a result of 
that? A. Certainly, that is enough to upset any-
body.

Mr. ‘Hauser: Our other two witnesses 
have not arrived yet. One was ill and the 
other is Mrs. Hendricks with a small child 
and cannot get here until, after recess.

40 Defendant rests.
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W. C. SCHWEITZER, re-called in rebuttal on 
behalf of plaintiff:

Direct-examination by Mr. Tumulty:
Q. You told us you saw the automobile just at 

the time it went over thoise girls? A. Yes, sir.
Q. Now, where were her two sisters then? A.

I saw them running from the sidewalk to pick up 
that little one.

Q. So you saw them running from the sidewalk 
toward her? A. From the sidewalk toward the 
automobile.

Q. At that time they were on the sidewalk? A.
Yes, sir, at that time they were on the sidewalk 
running to pick up the little one.

Mr. Tumulty: That is all. gQ
Mr. Hauser: That is all.
(Witness excused.)

LILLIAN SMITH, re-called in rebuttal on be-
half of plaintiff:

Direct-examination by Mr. Tumulty:
Q. Lillian, were you hitching on this automo-

bile? A. No, sir.
Q. Did you take hold of it? A. No, sir.
Q. Were you riding on it? A. No, sir.

Mr. Tumulty: That is all.

CROSS-EXAMINATION by Mr. Hauser.
Q. But Lillian, you told me before when I ask-

ed you before that the three of you were hanging 
on that car— 40
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Mr. Tumulty: I object to that.
Q. Didn’t you? A. No, sir.
Q. When you were on the stand before I asked 

you that as your laist question, if the three of you 
were not running after that automobile, and you 

IQ told me yes. I asked you if that was not a fact 
and you told me yes. Do you remember that? A. 
Yes.

Q. You did say that. Why do you say some-
thing different now? Who told you to? A. No-
body.

Q. What? A. No, sir.
Q. Nobody. That its all.

RE-DIRECT-EXAMINATION by Mr. Tumul-
20

Q. Did you have hold of the automobile?
Mr. Hauser: I object. That has been 

answered several times.
Mr. Tumulty: That is all.

D e f e n d a n t ’s M o ti on  for  D ir e c t io n  o f  V e rdi ct

Mr. Hauser: If your Honor please, I move for 
a direction o f verdict in favor of the defendant 

2Q upon the ground that the negligence of the de-
fendant charged has not been in anywise estab-
lished ; that the utmost that can be said here, par-
ticularly in view of the fact that your Honor has 
said quite properly with respect to the rule re-
garding contributory negligence of the parents 
that that is not attributable to the children in this 
state—the utmost that can be said here is that an 
accident happened for which the driver, at least, 

40 was not to blame, an unavoidable occurrence un-
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looked for and an unpreventable occurrence so 
far as he was concerned. There is no dispute at all 
of the fact that the driver used reasonably pru-
dent care in the operation of his automobile. The 
matter is open—I daresay it is a question of fact, 
if that be the only question in here, as to whether -̂ o 
or not the horn was sounded. Some witnesses say 
that they did not hear any ; others say that there 
was not any given. The driver himself says he 
was unnerved and does not recall whether he did 
or not, but feels in truth that he did, but he is not 
positive. I submit that the plaintiff has not made 
out the case that should go to the jury by a pre-
ponderance of the evidence, and that the defend-
ant is entitled to a direction of verdict in his 
favor. 2Q

The Court: It is purely a question of fact, Mr. 
Hauser, as you have quite rightly said; and at 
this time it is not a matter which I can pass on.
It is a matter for the jury to pass on. I will de-
cline the motion.

Mr. Hauser: It seems to me, your Honor, that 
the facts with the exception of the matter of the 
horn are not iu dispute. The testimony clearly 
established by the preponderance of the evidence 
that these children were running after this auto- go 
mobile; that they hung on behind. There is no 
rebuttal of that testimony, either by the two chil-
dren who saw it, who certainly told their story 
in a straightforward way, and also by Mrs. 
Walsh. If I have leave of the Court to call two 
other witnesses that would be simply further 
corroborated. That was the sole reason for hav-
ing them here.

The Court: But let me stop you. Possibly you 40
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do not comprehend just what I have in my mind. 
It is not for me to pass upon the weight of the 
testimony at this time. Only, as I understand it, 
may I direct a verdict where the testimony taken 
at its full worth can only lead to one direction— 

IQ that the plaintiff has not made out a case. I can-
not say that I am in that position in this case. As 
to whether or not it hears your way or the plain-
tiff ’s, I have in my own mind a perfectly made up 
idea, which, of course, I will not express—I can-
not express. It is not for me to pass upon that 
question at this time. It is purely a jury ques-
tion which I have no right to take away from 
them.

Mr. Hauser: Your Honor will permit me a for- 
2Q mal exception.

Mr. Hauser sums up to the jury on behalf of 
the defendant.

Mr. Tumulty sums up to the jury, on behalf cf 
the plaintiff.

D u r in g  t h e  Su mm in g  U p
The Court: State your objection, Mr. Hauser. 

30 Mr. Hauser: I f counsel will repeat for the pur-
pose of the record what he said concerning my 
failure to produce a picture I will note an objec-
tion.

Mr. Tumulty: Don’t you remember it?
Mr. Hauser: In my words.
Mr. Tumulty: Remember it in my words.
Mr. Hauser: I cannot, unfortunately.
Reference has been made by counsel in sum- 

40 ming up to the fact that no picture of the automo-
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bile was produced in evidence, and to this refer-
ence counsel for the defendant makes objection 
on the ground that it is improper and not based 
upon any testimony taken in the case, and bound 
to influence the jury.

The Court: Your objection is upon the record, -j q  
Proceed.

Mr. Tumulty: Evidently the lawyer is very 
much afraid of that. I don’t blame him, because 
it is something that a normal lawyer would try 
to do in an important case like this.

Mr. Hauser: I object. I want to renew my ob-
jection.

The Court: All right, spread it upon the record,
Mr. Hauser: I object to comments of counsel as 

to the actions of defendant’s attorney, on the ^  
ground it is uncalled for and unjustified, and ut-
tered for the purpose of influencing the jury.

The Court: Very well; your objection is upon 
the record. Go ahead.

Mr. Tumulty: Proceed again! The important 
thing, as I said before, gentlemen, and this gentle-
man knows it, was the size of this car, what kind 
of a car it was, how high it was from the ground. 
That is the important thing, and they could have 
shown how high the automobile was in the street oq 
and how likely it was for this child to have tam-
pered with it or to play with it, but they have 
not done it, and I tell you they have not done it 
because they knew that if they did bring a photo-
graph into Court it would show that the child 
could not hitch on. That is pilain enough for Mr. 
Hauser to understand, and it is not as if he never 
heard of it before, as he knew it before, and the 
reason he knew it before is evident, because he
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did not bring in the dimensions or a photograph 
of the ear to show this very important and mate-
rial fact for his own client’s benefit, and no need 
of getting away from it, and it is a fact in this 
case and I have a right to comment on it because 

20 I think it is something that he has withheld from 
you.

Mr. Hauser: Now, if your Honor please, I wish 
to ask for a nonsuit and the withdrawal of a juror, 
rather, upon the ground that this statement of 
counsel is inflammatory and is not based upon any 
facts produced in Court, and is unjustified and 
for the purpose of solely influencing the jury 
against the defendant. - 

The Court: I am not going to withdraw a juror, 
20 because I am not going to spend this time, and 

counsel has put his objection upon the record. 
I will say to Mr. Tumulty if he is looking for an 
error he is progressing very nicely, if he wishes 
to keep it up. I have nothing more to say. You 
may continue to take your objection as you think 
it should be taken and it may be entered upon the 
record.

Mr. Tumulty concluded his summing up to the 
jury without further objection.

' Recess.

After recess.

Charge to Jury-
Gentlemen of the jury:

This is an action brought by Charles E. Smith, 
the administrator of Ethel Smith, for the pur-

30
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poses of prosecuting this action against Bruns-
wick Laundry'Company, in which the plaintiff is 
seeking to recover damages for the death of the 
child, his daughter, who, I believe, was three 
years and six months or thereabouts of age at the 
time of the occurrence, which was in September 
past.

The plaintiff is seeking a recovery for her 
death under the death act, growing out of an oc-
currence which he alleges was due and brought 
about and was the proximate result of negligence 
upon the part of the servant or agent of the de-
fendant company.

Before I go into what I shall have to say upon 
the issues proper, permit me to say some few 
things which I think will be for your better guid-
ance if I speak to you of them at this time.

In the first place, you must keep in mind at all 
times that in the trial of a case you are to be 
guided in your deliberations and your findings 
are to be based upon the testimony and such rules 
and principles of law which the Court shall give 
you. By that I mean, gentlemen, that you are 
not to turn aside from your plain duty, as showm 
you by your oath, and attempt in any manner be-
cause of prejudice or sympathy or for any other 
reason, to put into the case something that is not 
there and which does not grow .out of - the trial of 
the issue by and through the testimony as it  has 
been given to you by the several witnesses. I f 
you will just let your minds go back a short dis-
tance this morning to when the oath was adminis-
tered to you, you will see immediately the force 
and effect of that oath and its purpose.

In line with that let me say to you that because
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as in tills case, there have been two motions ad-
dressed to the Court which have . been denied, 
namely a motion for nonsuit and a motion for di-
rection of verdict, which, had they been complied 
with by the Court would have taken the case away 

10  from you, yon are not to be influenced; they are 
matters of absolutely no consequence to you at 
all; because they were made and because they 
were denied is entirely immaterial to you and 
those matters are not under any circumstances to 
be considered by you or taken notice of in your 
passing upon those matters which come before 
you. The’y were matters which by the proper pro-
cedure in a Court of this character were matters 
which were addressed to the Court, and the Court 

20 in passing upon them has .not— and if you have 
any such idea at this time let me disabuse your 
minds o f it— has not passed upon the facts in this 
case at all.

Now, counsel in summing up or in addressing 
you at the conclusion o f any cause have a right 
to refer to and reasonably argue from and draw 
all reasonable proper deductions from  the evi-
dence in the case. Beyond that, further than that 
and other than that they have no right to legally 

20 go. Summing up on the part of attorneys is sup- 
' posed in law to be for your benefit, to aid and 

assi.st you, if possible, in the unravelling of the 
facts and assisting you in arriving at what all the 
truth of the situation is. So that you can see, 
gentlemen, how perfectly proper that rule is that 
I have just stated to you. I f  counsel go aside 
from  that rule how can it be of any assistance 
to you ! But how certain it is, on the contrary, 

40 .to go to your confounding, unless you will strike
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out of your minds, as it were, anything that may 
have been said, any suggestions that may have 
been made, any inference that may have been at-
tempted to be drawn that was not proper and 
could not reasonably be adduced from the testi-
mony in the case to which proper logic has been 
applied. I ask of you, gentlemen, that if  you find at 
this time your minds in that condition where you 
would have been led astray by anything that may 
have been said, that you will use your best endeav-
ors to follow that rule which I have just given you 
and the suggestion I have just made to you, and 
disabuse your minds of it, unless it is based upon 
the evidence in the case as you find it.

Again, the mere happening of an occurrence 
such as1 this one which you have before you raises 
no presumption of negligence. Negligence must 
not only be alleged; that is, asserted, but it must 
be established; and in cases of this character the 
entire foundation, the entire basis o f a right to 
maintain the action is the establishment of negli-
gence; that is, the failure upon the part o f the 
defendant or its agents or servants to do some-
thing which legally they were required to do, or 
the doing of something which legally they had no 
right to do.

Now, in all cases of this character, as I  have 
already indicated to you, there must be on the 
part of the plaintiff an allegation of negligence; 
that is, he must set forth that thing or those 
things wherein he says the defendant was negli-
gent ; and that is not sufficient. He must go fur-
ther and in the trial of the issue he must establish 
that negligence and establish it by a fair prepon-
derance of the evidence. Again, gentlemen, before
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I go into the issues proper, let me explain to you 
what fair preponderance of the evidence means 
in a rather homely way, but I think in such a 
way as you will best understand it.

Where one side alleges a thing to be a fact, as, 
ip for instance, with the question of negligence, the 

plaintiff alleges negligence chargeable to the de-
fendant in a certain direction; evidence is given 
which may tend to both sides of that question. 
Some of it you may find goes to the establishing 
or making out as a fact that negligence as alleged; 
and others you may find goes to the contrary, goes 
to the disestablishing, to the' tearing down of such 
an allegation. When you have that situation you 
must take the evidence that you find on both sides 

20 of the proposition and weigh it up, or, as I have 
often, repeatedly said, much as you would take 
the heft of any commodity, take a portion of it 
in either hand, as you often have, probably, and 
weigh it up and determine which weighs the 
heavier, or whether the two lots weigh equally. 
I f you find that in favor of the allegation and 
that against the allegation weigh the same or 
equal then there is no preponderance of evidence; 
and you only have preponderance when you find 

30 that which is in favor of the allegation outweighs, 
weighs heavier, is entitled to more credence, more 
belief, than that which appears against it. Then 
and then only, gentlemen, you have what we call 
fair preponderance of evidence.

Now, in starting out, gentlemen, not by way of 
excuse at all, but for the purpose of making my 
purpose absolutely clear to you, I have brought 
these things to your attention in advance of go- 

40 ing jnt0 the main issues, as I call them in this
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case, because I thought it important that you 
should have them before you as I go along with 
the rest of what I have to say to you ; because you 
will find nearly all through your deliberations you 
shall have to deal with those very matters of 
which I have already spoken to you ; and, there-
fore, how important it is that you should know 
just what they mean and how you should deal 
with them.

As I have said to you, negligence is a thing 
which is fundamental in a case of this character. 
It must be alleged and it must be established, and 
the burden of establishing it is upon the plaintiff, 
and he must do so by a fair preponderance of the 
evidence.

There is a rule, which is a very simple one, 
which applies to a situation of this character; that 
is, where persons are using a public highway, 
whether they be doing so as foot passengers or 
whether they be doing it by vehicle and by and 
through several classes of vehicles which we 
know and know of being used continuously upon 
the public highways. It is a rule which bears down 
or refers with equal force to all classes of users of 
the highways who are making lawful use thereof, 
and that rule is this, that each must exercise that 
care which a reasonably prudent person would or 
should exercise considering the time, place, cir-
cumstances and conditions so that he will not 
bring harm to himself or others, Now, of course, 
gentlemen, in this case this child was but three 
years and six months of age or thereabouts, and 
therefore, in our state was not chargeable with 
contributory negligence.

go let me turn to that rule, for the present, at

10

20

30

40



Charge

least, as it would apply in law to the servant of 
this defendant company, namely, the chauffeur 
who was driving or who was in control of its car. 
The obligation in law resting upon him was to 
use reasonable care, such care as a reasonably 

10  prudent person would or should have used when 
you take into consideration the time, place, cir-
cumstances and conditions surrounding the par-
ticular ocurrence.

You see, gentlemen, that you are to take the 
facts as you find them in this case. First, you 
are to determine what of them is the truth ; there-
fore what the facts are which are believable by 
you ; and then you are to apply to them that rule 
which I have just given you. And then there is 

2Q another thing which has. been given, and' which 
you are required to give proper consideration to, 
and that is the statute in this state which is known 
variously as the Traffic Act or the Vehicular 
Traffic Act, which has amongst its provisions this 
oiie :

“ Before backing ample warning should 
be given, and while backing unceasing vigi-
lance shall be exercised not to injure those 
behind. ’ ’

2Q Now, as to that statute, it is one which we call 
a penal statute, because for the violation thereof 
or of any of its provisions or requirements there 
is a penalty attached; therefore it is called a pe-
nal statute. Statutes of that character, our 
Courts have said, are given by the legislature to 
the people of this state and to those who come 
within this state and make use of its public high-
ways as a guide to the reasonably prudent man, 

4-0 assuming that as far as they are applicable to
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any particular situation and would come within 
the rule of reasonable care, that reasonably pru-
dent men would not pass them by or not make use 
of them; but that the reasonably prudent man as 
the occasion presented itself and required would 
take notice of them and make use of them as a _ 
reasonably prudent man would or -should. 10

Again, because and if it should be shown that 
this particular provision of this statute had been 
trangressed by this chauffeur, the mere fact of 
such a showing does not prima facie, of itself and 
in itself, by the mere showing, charge him with 
negligence. But you are to take what the law 
says—you are to consider the time, the place, cir-
cumstances and conditions. It is very compre-
hensive, gentlemen. It means that you are to 
take, so far as the evidence gives it to you, every- ^  
thing into consideration surrounding this partic-
ular happening, and when you have done char 
keep in mind, if you will, and as you should, this 
provision of the statute; and apply to those facts, 
those circumstances, those conditions this ques-
tion: What under all of that would or should a 
reasonably prudent man have done? Did he do so 
something which he should not have done, or did 
he fail to do something which he should have 
done ? Those will be the inquiries presented to you ^  
for your deliberation, and on top of it all, has the 
plaintiff satisfied you from the evidence that this 
chauffeur did something which as a reasonably 
prudent man he should not have done? Or did 
he fail to do something which a reasonably pru-
dent man should have done? I f your answer to 
those questions is no, then you stop right there, 
because then the plaintiff is not ^entitled to have 40
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a recovery, because then the plaintiff has not 
made good that primarily important allegation 
wmch the law says ne must.

You may keep in mind, gentlemen, what I have 
said to you, too, and that is that this rule which 

10 1 have been urging upon you and trying to so 
plainly place before you that you cannot but un-
derstand it, applies to those persons who are in 
the lawful use of a highway. Of course, you are 
to take into consideration that testimony which 
is in the case, as and as far and to' such an extent 
as you believe it, as to what this child was doing 
at that time or immediately before this happen-
ing; because it is said that this child was hooking 
on the back of this car. It is an important thing 

2q  for your consideration because you see, gentle-
men, that this is not a rule of absolute care, but 
reasonable care. I f it were otherwise then a per-
son who is making use of the highway by such a 
vehicle as the kind in question would become an 
insurer of the safety of the life and property of 
every user of the highway.. That is not the rule, 
because if it were, how unreasonable it’ would be. 
Then nothing that one could do in the manage-
ment and control and operation of such a vehicle 

3Q would ever free him from any happening to any-
body or any person’s property. He would be an 
absolute insurer. You can see, gentlemen, how 
quite impossible it would be for any persons with 
any degree of safety to use, handle, or control a 
vehicle upon the public highways. I  am placing 
it in that way before you, gentlemen, so that you 
will appreciate the degree of care which the law 
places upon a person, to demonstrate to you as 

40 exactly as I can that the degree is just that do-
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gree which is comprehended and covered by ¿h i 
word reasonable; and further explain such m  
sonable care as a reasonably prudent person 
would or should have exercised.

Now, if you find that the plaintiff has estab-
lished negligence upon the part of the defendant 
or its servants then you have to go still another 
step forward, because the burden still rests upon 
the plaintiff to satisfy you, still by a fair prepon-
derance of the evidence, that that negligence 
which may have been thus established, was the 
proximate cause of this happening; that it was 
the moving cause which brought about this hap-
pening to this child and its ultimate and final 
death; because, you see, one in the use of a pub-
lic highway at a given time may be negligent, but 2o 
that negligence may have nothing whatever to do 
with an occurrence of this character. He or she 
may be negligent in any number of ways and yet 
none of those acts of negligence may have pro-
duced or brought about the thing complained of, 
and it is only when the negligence has been estab-
lished and, further, that that negligence so estab-
lished and made out was the proximate cause of 
the happening, the thing which produced and 
caused the happening complained of, that a plain- ^  
tiff has made out those parts of his case.

So that you see there are two things which the 
plaintiff must make out and must make out by a 
fair preponderance of the evidence: First, that
the defendant’s servant was negligent; second, 
that that negligence was the proximate cause of 
the happening complained of.

Now, if as to either one of those the plaintiff 
has failed to make out his case then your verdict 40
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must be for the defendant, and only can tin- plain-
tiff have a verdict if he has by that degree and 
quality of evidence made out both of those points, 
I f he has, then and then only will it be necessary 
for you to know for what a verdict in this case 

IQ may be. And again, gentlemen, I must beg of you 
your closest attention, because a case of this char-
acter can only be maintained because of a statute 
which the legislature has given us known com-
monly as the Death Act. Were it not for that 
statute in cases of death resulting from the act 
of another there could not be any civil remedy. 
Now*, I am emphasizing that, gentlemen, intention-
ally, because this very act which gives the right 
of action and without which you could not have 

2Q it, also lays down specifically and defines with 
care what a verdict in such a case may be for, and 
you cannot legally go aside from those provisions. 
Whatever you and I might think about it, whether 
you think in a case of this character there should 
be some finding in the verdict for something more 
than the statute says, is getting away from the 
question and is absolutely immaterial. You and I 
are here simply to enforce the law and apply it 
as we find it. The duty and responsibility of en- 

3q acting the law, of framing it, is in another body; 
it is in the legislature. Therefore, let me come 
back and say that whatever you and I may think 
of it, whatever our feelings may be in or towards 
the matter, it is of no consequence; it has nothing 
to do with our duty at all. Our plain duty lies 
simply in administering the law as we find it.

The statute says that in every such case the 
jury may give such damages as they shall deem 

40 fair and just with reference to the pecuniary in-
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jury resulting from such death to the next of kin 
o f such deceased person. In this case the father 
is the next of kin, and you will notice, gentlemen, 
that the statute . says pecuniary injury. That 
means money injury, money loss. Our Courts 
have construed that statute in many ways. These 
are some of them:

What the plaintiff is entitled to recover is a 
capital fund which shall represent the present 
value of the pecuniary loss which falls upon the 
next of kin by the premature taking off of the 
intestate. That fund is ascertained Jay taking 
into consideration all the possibilities, of which 
there are a number, each case presenting some 
that others do not. Por' instance, in this case some 
of the possibilities are these, and others you may 
yourself think o f and make use o f : This child
but for this happening might have lived, but still 
might have died shortly after this happening 
from natural causes, and then, of course, any ex-
pectation of pecuniary benefit or money benefit 
would have ceased. The child might have met 
with some other physical injury or defect or dis- 
cease which would have prevented it from earn-
ing in the future or ever being able to earn for 
itself or others. Of course, if that happened, pe-
cuniary loss would for that reason have happened 
to the father, and he would have been a loser by 
and through that means. Again, it might be that 
had this child reached the point where it could 
have earned it might for some reason or another 
have met with some financial reverse whereby its 
earning power would be cut off or lessened, and 
that would have worked an injury to the father, 
but not one attributable to this cause.
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Again, our Courts have said that nothing is to 
be added—meaning to such a verdict as might be 
given in a case of this character—fo r  loss of so-
ciety or wounded feelings or anything else which 
cannot bé measured by money and satisfied by 

10 pecuniary recompense. The damages are to be 
determined by reference to the pecuniary injury 
resulting to the next of kin of the deceased by her 
death. The injury to be thus recovered for has 
been further defined to be a deprivation of a rea-
sonable expectation of pecuniary advantage which 
would have resulted by a continuance of the life 
of the deceased. Compensation for such depriva- 
tion is therefore the sole measure of damage.

Putting it in a little simpler language than that, 
20 gentlemen, what a recovery may be had for in a 

case o f this character—I say this character, re-
ferring to a death case—is that money loss which 
would come to the next of kin by and through the 
death of the party, thus cutting off a reasonable 
expectation to the next of kin of money contri-
butions to be made to them by the one so taken 
off, had that one lived.

Applying it to this child it would be and it is 
the father's reasonable expectation of pecuniary 

30 contributions, money contributions or money ben-
efits that would have flown from this child, had, 
she lived, that sum reduced to its present worth. 
In that direction, gentlemen, there is this serious 
thing which you must also consider besides those 
which I have already laid before you:

There is a duty resting in law upon a parent 
such as this father, for and toward a child, and 
that duty is to provide raiment, food, lodging, ed- 

40 ucation and all of those other things which in
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civilized society parents are naturally called upon 
to furnish for their children during the time that 
they are progressing from infancy to maturity. 
The father is in law obligated to expend so far as 
his station in life will permit just such sums of 
monéy as are properly necessary to properly nur-
ture, nourish, provide for and educate the child. 
Now, in the usual case, gentlemen, there would 
have been some years to elapse, at least, before 
this child (three years and six months of age) 
could be reasonably expected to have performed 
any service for itself, by and through which 
money compensation could have been obtained. 
When that time did arrive, if ever it did, the 
father until that child became twenty-one, unless 
he sooner emancipated her, left her free with her 
own money, was entitled in law to have the benefit 
of her earnings; but still out of it he was called 
upon to expend such as was necessary of it, or 
more than he received if that were necessary, to 
educate, nurture, care for and clothe her. So you 
see he had an expense which he had to meet. His 
expectations, if he had one reasonably, was that 
as this child matured and was able to work for 
herself, she would do so and would earn, and 
those earnings she would bring in to him, and that 
his cost of maintaining her would have been less 
than the money which she brought to him. I f  it 
were greater, if his cost were greater than that 
which she brought to him, why, then, of course, 
he would be assisted, it is true, by that which she 
brought in, but still, he would have a further item 
of expense, for bringing her to that point where 
she became twenty-one years of age.

Now, those things, and all those things, gentle-
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men, yon must take into consideration. There 
may he others which yon may think of, and know 
and understand, as being applicable to a case of 
this character. I f  so, of course, use them. But 
I must say to you, gentlemen, that, as you see 

-jo from the statute, it is not a question of sympathy; 
it is not a question of what you would take for 
the life of a child if it were yours; it is not a 
question of what amount of money, if any, you 
would give for the wounded feelings of the par-
ents. Those are matters which are absolutely out-
side of your consideration. It is a prettey hard and 
fast money proposition. What have you been sat-
isfied and can you say is the sum of money, if 
any, which the father, in reasonable expectation 

2q  can be said to have had a right to expect to re-
ceive from this child had she live.d and continued 
to live until she was twenty-one years of agel 

I f  you have been satisfied that that is a sum 
beyond what the expenses would have been to him 
to care for and provide for her, as I say the law 
requires, then that is the sum which you would 
start to work upon in finding your verdict. I say 
it is the sum which you would start to work upon 
because that sum when so found must be reduced 

gQ to its present day value, and the reason for that, 
gentlemen, is very plain: That if the child had 
■lived and if the child had been able to earn, and 
if the child had contributed when earning, you 
see that earning power would not commence until 
some years in the future, and when it did start, if 
ever it did, her earnings would come to her and 
her contributions undoubtedly go to the father as 
she earned the money, weekly or monthly or how- 

40 ever her wages or compensation was paid, and
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they would be operative further over that period 
when she commenced to earn until the end of the 
time when she became twenty-one years of age, 
unless earlier emancipated or left free to her own 
earnings by the father. So that is the reason, 
gentlemen, why the sum which I have first spoken j_q 
to you of must be reduced to its present day 
value; that is, that sum which today would equal 
or be worth that sum which you find, if you find, 
the father will lose by reason of the death of this 
child.

Now, gentlemen of the jury, there is absolutely 
nothing more in the case. I  have gone, so far 
as I  am concerned, as far as I can to place it be-
fore you. I have gone to quite a length so that 
you might thoroughly understand each and every 20 
rule as I have Attempted to place it before you. 
With that, therefore, you may take the case.

The jury retire.

Mr. Hauser: May I have a formal objection?
I wish to except to the reference made in your 
Honor’s charge to the act known as the Traffic 
Act, particularly with regard to the provisions as 
to the backing of a vehicle without giving warn- gQ 
ing, on the ground that it is not pleaded, nor was 
the statute offered in evidence.

The Court: Anything further?
Mr. Tumulty: Nothing further.
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The jury might have found that the defendant *s 
servants backed an automobile truck upon a child, 
three and a half years old, when she was crossing 
a public highway, which resulted in her death.

POINT I

If there was any evidence of this fact, that was 
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ligence, for the driver of the vehicle was bound to
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use reasonable care'in backing, under the vehic-
ular traffic act; and if the evidence of the plain-
tiff’s witnesses was believed, he did not use this 
care.

The Traffic Act, Chapter 156 Laws of 1915, page 
288, bottom of page, Section 3, provides:

“ Before backing, ample warning should 
be given and while backing, unceasing vigil-
ance shall be exercised not to injure those 
behind. ’ ’

Under this law, the conduct of the defendant, 
if correctly described by the plaintiff ’s witnesses 
as related in the brief of the defendant, was suffic-
ient upon which to found an action of negligence, 
the age of the child made it non juris, being only 
three years and a half of age.

David vs. West Jersey Railroad, 84 
Law, 685.

There was ample evidence; the testimony of two 
witnesses, Schweitzer, an adult and Lillian Smith, 
a child, pages 20 to 41, that the decedent, three 

* and a half years of age attempted to pass behind 
the standing automobile and that the driver 
backed down without giving her any warning. It 
was clearly for the jury to say whether or not, 
to control the vehicle in this manner was neglig-
ence; the age of the child being three and a half 
years made her non sua juris.

David vs. West Jersey St. Rwy. Co., 84 
Law 685.

If there was evidence of - negligence, this was 
ta riff ore a jury Question and there was no error 
pc  plumed under Point 1 and 2 of the Appellant’s 
brjef. in refusing to order a nonsuit or direction 
< f n verdict.
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POINT II

There was evidence that the horn was not blown 
before the driver backed down. I f this was so, no 
verdict could have been directed against the 
defendant, because verdicts are not directed on 
weight of evidence.

Uvalde Asphalt Co. vs. Central Stock-
yards, 84 Law 297.

POINT III

It is not ground of appeal that the verdict was 
contrary to the charge of the Court. That is a 
matter for rule to show cause on application for 
new trial, which was not taken in this case.

POINT IV

As to the comment of the. Court, this was com-
ment on the evidence. I f  the remarks of counsel 
were improper, the Court corrected them in the 
trial.

The trial Judge undoubtedly has the right to 
make such comment as was made in this case dur-
ing the trial.

Markling vs. Lambert, 76 N. J. L. 160.

The comment was ambiguous and could not 
have affected the defendant because the Court 
mi edit have been referring to counsel’s questions 
and not to the testimony of the witness, but even 
if the Court was referring to the testimony of the 
witness the Court had a rierht to make his com-
ment thereon if it seemed to him remarkable.

Where counsel makes improper remarks, it is 
not ground of error unless the Court upon
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request, refuses to interfere and instruct the jury 
to disregard improper remarks. The case of See 
vs. Public Service, 84 Atl., 745; 82 N. J. Law 147, 
states the law. The language of the Court in the 
charge will be found as to comment of counsel on 
page 84, beginning at line 40, where the Court 
said:

il Unless you will strike out of your 
minds, as it were, anything that may have 
been said, any suggestions that may have 
been made, any inference that may have 
been attempted to be drawn that was not 
proper and could not reasonably be ad-
duced from the testimony in the case, to 
which proper logic has been applied. I ask 
of you, gentlemen, that if you find at this 
time your minds in that condition where 
you would have been led astray by any-
thing that may have been said, that you will 
use your best endeavors to follow that rule 
which I have just ^iven you and the sugges-
tion I have just made to you, and disabuse 
your minds of it, unless it is based upon the 
evidence in the case as you find it.,,

In this language the Court adequately in-
structed the jury to disregard anything said by 
counsel not founded on the evidence, and this 
being done, it will not be presumed that the jury 
disregarded the Court’s admonition.

But, the remarks of counsel were not improper. 
The defendant had possession of the automobile 
and if the defendant refused to put in evidence as 
to • the condition of the automobile it certainly 
would have been proper for the jury to have 
drawn an inference as to the condition of the auto 
against the defendant through any failure. on 
tfieir part to produce proof within their posses-
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sion. In the case of Newark Electric Co. vs. 
Ruddy, 62 N. J. L. 507, the language of Baron 
Channel in Bridges vs. North London Rwy., Law 
Reports 6 Queens Bench, 377, where he said: “ If 
the defendant does not choose to give the 
explanation,’ ’ the jury may find “ the real cause 
was negligence on the part of the defendant. ’ 1 So 
that it was legitimate matter of comment if the 
defendant did suppress or declined to produce 
any evidence that might have been relevant to 
clearing up the issue. But, assuming that the 
remarks of counsel were improper, because not 
founded upon any evidence, in the case, then the 
Court in his charge clearly corrected that error 
if any there was. Wigmore, Section 278.

POINT V

The defendant appellant under Point V  argues 
that the negligence of the parent can be imputed 
to the child. This has been settled adversely to 
this contention in the case of Consolidated Trac-
tion Co. vs. Hone, 59 N. J. L., 30 Vr., 275 and New-
man vs. Phillipsburg Horse Rwy. Co., 52 N. J. L., 
23 Vr. 446.

Markey vs. Consolidatad Traction Co., 
65 N. J. L., 36 Vr. 682.

RESUME

This was an automobile accident. A  child 3 1/2 
years old, was crossing a public highway and the 
driver of the automobile backed down upon her 
and killed her, without giving her any warning 
and without using any care, that a jury might say 
was reasonable, because if he had looked he would 
have seen the child crossing behind him, and on 
the testimony it was a legitimate inference that



6

he did not look and did not give any warning. It 
was therefore, purely a fact case, because if the 
driver didn’t give any warning and didn’t look, 
he was guilty of negligence, or at least the jury 
would have a right to say so, and the contributory 
negligence of the child was excluded because of 
her age, 3 1/2 years. Therefore, it was solely a 
Question of facts for the jury to say whether the 
defendant was guilty of negligence and they said 
he was.

This‘Court in Fox vs. Great Atl. Co. 87 Atl. 
340, 84 Law, 726 said:

The rule is well stated in 1 Thompson 
on Negligence, Section 1322. The learned 
author says: ‘ Cases of collision on high- 
wavs almost invariably involve questions 
of concurrent negligence on the part of 
both the actors.  ̂ As the circumstances 
attending such injuries are within the 
range of every day observation and exper-
ience, the question of contributory neglig-
ence in these cases is in a peculiar sense a 
Question for a jury, though, of course, 
within the limits of the principle that there 
must be evidence reasonably tending to 
that conclusion, and subject also to the rule 
that, in cases where the evidence tends only 
to that conclusion, the judge can decide it 
as a matter of law. ’ ’

So that under this view of the law, almost 
invariably questions of negligence in collisions on 
the highways are for the jury and it was partic-
ularly true of this case.

It is respectfully submitted the judgment below 
should be affirmed.

ALEX. SIMPSON, 
Attorney for Plaintiff.
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coming out, he observed three children sitting on 
the front stoop, one of whom was the intestate, 
the others being her sister and brother. The 
driver, having first taken pains to see that no 
one was at or about the car, either front or 
rear, boarded it and put it in motion, heading 
west, across the street, preparatory to backing 
up so as to go in the opposite direction. He 
crossed the street to the curb on the opposite 
side, where he stopped, and then reversed his 
motive power. Be had scarcely moved five feet, 
before he heard a scream, stopped his car and 
jumped out, finding the child under the car, be-
tween the front and rear left wheels. The car 
was moving very slowly at the time of the oc-
currence, and was stopped immediately. These 
facts are not in any particular contradicted nor 
rebutted.

It is alleged in the complaint that the defend-
ant

“ did not use reasonable care to propel 
said truck at a safe rate of speed; did not 
use reasonable care to guide and govern 
the motion thereof to avoid injury to per-
sons in the vicinity thereof; did not use 
reasonable care to keep a lookout for per-
sons in the vicinity of said truck; did not 
use reasonable care to give any warning 
of its intentions to move the said truck, 
but on the contrary suddenly and without 
warning and without keeping any lookout, 
backed the said truck against and upon 
the said Ethel Smith,”  etc.

r

The complaint also alleges that the decedent 
was at all times in the exercise of due care for 
her safety.

The answer was practically a general f denial
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and by way of defenses set forth (1) the negli-
gence of the parents of the intestate in failing 
to place and keep her in charge of some person 
of suitable age and discretion while upon the 
public highways; (2) that the decedent met her 
death through an unforeseen and unavoidable 
accident, for which the defendant was- not re-
sponsible and which it could neither anticipate 
nor avoid.

The defendant, at the close of the plaintiff’s 
case moved for a non-suit, which was denied, and 
an exception allowed. At the close of the en-
tire case, defendant moved for the direction of 
a verdict in its favor, which was also denied, and 
an exception allowed. In the course of the cross- 
examination of a witness for defendant, excep-
tion was taken by defendant’s counsel to remarks 
of the Court and in the course of the summing 
up by counsel, exception was also taken to re-
marks of plaintiff’s counsel, and the withdrawal 
of a juror asked for, which was refused. To 
these matters detailed reference will be made 
hereafter.

POINT I

It was error for the Court to refuse to 
non-suit upon the close of Plaintiff’s case.

The only actual eye witness of the occurrence 
was an eight-year-old girl, the sister of the de-
ceased, who says:

“ they were going home from the lots, 
had crossed 1the street, and when in back 
of the auto, he backed up, tripping the 
decedent as she went to go on the side-
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walk, running over and killing her”  (Case 
p. 32).

She heard no horn blow, nor any noise at all. 
On cross-examination she says :

“ We first saw the anto as we came 
across the lots. It was standing still in 
front of the door at our house”  (Case p. 
34).

She could not or would not say why they 
passed at the rear of the auto (Case p. 35).

Before her sister got hurt, they ran on the 
sidewalk, but when the deceased went to run on 
the sidewalk, she get her foot caught in the au-
tomobile tire, (p. 37), contradicting her pre-
vious statement, but later says she does not 
know how the child got her foot caught in the 
wheels (case, p. ,39). Then she admitted that 
Ihe auto was headed across the street and 
stopped against the gutter on the opposite side, 
that the deceased was not hurt until afterwards, 
(case, p. 40), and then, (ease, p. 41) admitted 
that the three of them ran after the car, across 
the street, and that she and her brother got out 
of the way and the deceased could not.

The other witnesses for plaintiff admit the 
auto was directly across the roadway, that they 
heard no horn or warning, but did not see the 
accident as it occurred (case, pp. 12, 21, 22, 20, 
28. 29).

From the testimony offered by the plaintiff 
+here was absolutely no proof of anv of the al- 
lesraffons of the Complaint, save possibly that no 
uay-rping "wns; given before hacking up, but that 
f~nt\ $jtPT'dir>o* alone. dAes not prstifv tie  ver-
dict. The driver had otherwise u^ed the 'care
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with which he was chargeable. He had no rea-
son to suspect that any child or children were 
behind his car, having first looked around when 
he started off,  ̂ (case, p. 72) and certainly could 
not anticipate or guard against their hanging 
on behind. No evidence of unsafe rate of speed; 
of lack of care in guiding the car or governing 
its motion, and in fact no proof was offered of 
any negligence whatsoever on the part of the 
defendant. These points are all covered in coun-
sel’s motion for non-suit. The Court, however, 
although the Traffic Act was neither pleaded nor 
proven, made reference to it in denying the mo-
tion, and which later, in his charge, was repeated 
at length, and to which exception was taken.

The Court in denying the motion made no 
reference to the points raised by defendant that 
no negligence had been established, plainly ig-
noring the application on that specific ground, 
and denying it on two points, viz: failure to give 
ample warning before backing, although ‘ ‘ that of 
itself was not prima facie negligence;”  and on 
the decision of this Court in the Hone case, as 
to negligence of parents.

Therefore the issue is narrowed down to this: 
Was the failure* of the driver to give “ ample 
warning before backing”  the proximate cause of 
the accident? The question practically answers 
itself. Clearly it was not the proximate cause.

Then if no negligence was established on the 
part of the driver, and the child met its death 
by reason of some cause other than the act or 
omission of the defendant, on what theory can 
the defendant be held accountable? Merely be-
cause of the inability of the child to appreciate 
the danger of running after an auto, imitating 
its elders in stealing a ride? Surely the law
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does not penalize the owner of an anto for an 
occurrence against which he can not guard, nor 
even reasonably anticipate.

POINT II

It was reversible error to refuse Defend-
ant’s motion for a verdict in its favor at tbe 
close of tbe entire case.

When the case was closed, there was abso-
lutely no more proof of the alleged negligence 
on the part of defendant, than at the. close of 
the plaintiff’s case. The plaintiff did not make 
out his case by a preponderance of the evidence; 
there was no question for decision save whether 
a horn was sounded or not, and even then, any 
such failure was not the proximate cause of the 
accident. The only eye witness of the occurrence, 
the sister of the decedent, having been re-called 
in rebuttal, and being the only witness ca'Ued by 
plaint’ff for such purpose* corroborated her pre-
vious statement that the three children were 
running after the automobile. Defendant’s wit-
ness, Mrs. Walsh, testified (case, pp. 48-52) that 
the three children were hanging on the back of 
the wpgon. That they had been on the sidewalk 
prior to the car being started across the street. 
The Baylor boy testified to similar effect (case; 
re 57) and neither w’tness was contradicted. To 
the like effect is the testimony of Bertha M Ter 
tense, pp. 61, 62, 65). Where the plaintiff’s 
evidence as a whole failed to prove defendant’s 
liability, the burden being on plaintiff, defend- 
p-nt’s motion to direct $ verdmi in its favor 
should have been granted.
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Hayden vs. Maine C. R. R., 103 Atlan-
tic, 1047.

Defendant on all the testimony was entitled to 
the direction of a verdict in its favor. The 
strongest yiew to take of the accident was that 
it arose out of an unavoidable and unpreventable 
condition, for which the defendant was in no wise 
to blame.

/The rule seems to be, that the Court, in pass-
ing upon a motion for non-suit, cannot weigh the 
evidence, but is bound to concede to be „true, all 
evidence which supports the view of the plaintiff, 
and to give him the benefit of all the legitimate 
inferences which are to be drawn in his favor 
Hoff vs. Public Service Co., 101 Atlantic, 404, 
Suffer vs. Vanderbeck, 96 Atlantic, 1019. But 
where the entire case is devoid of any proof save, 
for the sake of the argument, the omission to 
sound the horn prior to backing the car, can it 
be said that conceding that part to be true, it 
warrants any inference that such omission was 
negligent under the circumstances, and the proxi-
mate cause of the child’s death.

Unless this Court can ascertain from the evi-
dence in the case that there was sufficient to 
authorize a recovery, the denial of the motion to 
non-suit cannot be upheld.

Loveland v. McKeevar, 101 Atl., 377, 
Citing Lamed v. McCarthy, 90 Atl., 
272, Everling v. Mubillod, Ct. of E. 
& A. March Term, 1917, No. 137.

See also

Closter Dairy vs. N. Y. C. R. R., 97 
Atl., 305.

Ward vs. Erie R. R. Co., 100 Atl., 
1029.
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i Carton vs. Trenton, Etc., Corp. 100
Atl., 174.

“ The trial judge is only justified in 
granting a non-suit or directing a verdict 
upon a court question arising from the 
admitted or uncontroveited facts of a 
case, and the weight of conflicting testi-
mony should always be submitted to a 
jury for their consideration and determi-
nation. 1 ’

Klitch vs. Betts 98 Atl., 427 at p. 431, 
citing numerous cases.

In the present instance it was admitted and 
not controverted that the decedent with her sis-
ter and brother ran after the auto as it started 
across the street, surely an act over which the 

• defendant had no control and which it could 
neither foresee nor guard against.

There is no testimony in this case to support 
1he judgment, and without such, it cannot be up-
held.

Schopper vs. Kretschmar, 95 Atl., 572.
That the Court may review the facts, where 

1here is no dispute upon the material facts, lias 
been determined in Higgins vs. Georke-Krioh 
Co., 103 Atl., 37.

POINT III

The verdict rendered by the jury was con-
trary to the evidence, contrary to the charge 
of the Oonrt, and contrary to law.

The Court charged (case p. 85).

. “ The mere happening of an occurrence 
such us this one raises no presumption of
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negligence. Negligence must not only be 
alleged; that is asserted, but it must be es-
tablished; and in, cases of this character 
the* entire foundation, the entire basis of 
a right to maintain the action is the estab-
lishment of negligence, that is the failure 
upon the part of the defendant, or its 
agents or servants to do something' which 
legally they were required to do, or the 
doing of something when legally they had 
no right to do. ’ *

And at page 87,

“ Negligence is a thing which is funda-
mental in a case of this character. It must 
be alleged and it must be established, and 
the burden of establishing it is upon the 
plaintiff, and he must do so by a fair pre-
ponderance of the evidence.”

At page 88,

“ The obligation in law. resting upon 
him '(defendant’s chauffeur) was to use 
reasonable care, such care as a reasonably 
prudent person would or should haye Used 
when you take into consideration the time, 
place, circumstances, and conditions sur-
rounding the particular occurrence. ’ ’

At page 90,

“ It is an important thing for your con-
sideration, because you see, gentlemen, 
that this is not a rule of absolute carej but 
reasonable care. If it were otherwise then 
a person who is making use of the high-
way by such a vehicle as the kind in ques-
tion would become an insurer of the safety
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of the life and property of every user of 
the highway. That is not the rule, be-
cause if it were, how unreasonable it would 
be, * * * He would be an absolute in-
surer.”

At page 91.

‘ ‘ The burden still rests upon the plain-
tiff to satisfy you by a fair preponderance 
of the evidence, that that negligence which 
may have been thus, established, was the 
proximate cause of this happening; that it 
was the moving cause which brought about- 
this happening to the child and its ultimate 
and final death.”

“ It is only when the negligence has been 
established and further, that that negli-
gence so established and made out was the 
proximate cause of the happening, the 
thing which produced and caused the hap-
pening complained of; that a plaintiff has 
made out those parts of his case.”

“ The plaintiff must make out by a fair 
preponderance of the evidence: First, that 
the defendant’s servant was negligent; 
second, that that negligence was the proxi-
mate cause of the happening complained, 
of.”

That the verdict rendered was contrary to the 
evidence and to the law is self evident, as is 
apparent from the most casual reading of the rec-
ord. No proof of any negligence on ihz part of 
the driver was established; neither of omission 
or commission, save possibly the failure to give 
warning of his intention to back his car. To any 
observer it was apparent, from the fact that the 
front of the auto was against the westerly curb,
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that the driver was obliged to back up before go-
ing in either direction. The position of the auto 
itself was a warning to everyone who was or was 
about crossing the street at that point. I f a per-
son therefore deliberately ignores the plain, un-
mistakable fact of danger, and is injured, who is 
to blame for the occurrence? It cannot be con-
tended that the act of the driver in crossing the 
street, preparatory to turning his car was either 
negligent or the proximate cause of the accident, 
nor any producing cause, since up to the time 
of backing the car nothing had happened to the 
decedent.

There remains then nothing to be considered 
save the failure to give a warning of his intention 
to back up his car. If it be assumed that this was 
negligence, was such failure to give warning the 
proximate cause of the child’s death? If such 
warning had been given, and the child had still 
met its death, would this verdict have been justi-
fied? Yet the result no dor^bt would have been 
no different; the jury would have in such case, as 
they did in this one, totally ignored the law as 
charged and mulcted the defendant notwithstand-
ing.

The proof is uncontradicted that the auto was 
moving very slowly; that it was stopped immedi-
ately upon the outcry made ; that the driver was 
competent and careful and that he had, before 
starting out, used precautions to see that no one 
was in front or behind him, and that the children 
ran after the car as it travelled across the street. 
The admissions of the plaintiff’s witnesses es-
tablish the lack of negligence on the part of the 
driver. Where a verdict is without evidence to 
support it* and is against the instructions of the 
Court, the judgment will be reversed.
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French vs. Whelden, 99 Atl., 232.

What then explains the verdict of the jury? 
Prejudice and passion against the defendant, to 
which:'reference will be made hereafter, and sym-
pathy f o r  the plaintiff, in total disregard of the 
law,.» and of the rights at law of the defendant. 
Surely’ there is no justification for allowing the 
sympathy; and prejudice o f a jury to overcome 
and displace the law, and such a result should not 
be-upheM.

M IN TM V

It was reversible error for both the trial 
Jndgeraad. the Counsel for the Plaintiif to 
make1 x̂eruarks and; statements in the pres** 
enoe of ; and hearing of the Jury, which were 
unwarranted and clearly prejudicial to the 
Defendant.

The Cou)rt in the course o f the cross-examina 
tion o f one of defendant’s witnesses (Case p. 50) 
commented on her testimony, saying that “ it was 
a remarkable characterization ’ ’—to which de-
fendant ’s counsel objected. The remark of the 
Court was neither withdrawn nor explained at 
any time, and doubtless had its effect in antago-
nizing the jnry against the defendant.

Counsel for plaintiff, in his summing up (case 
pp. 81, 82) said, after defendant’s counsel has en-
tered his objection to certain remarks and had 
said objections noted:

“ Evidently the lawyer is very much 
afraid of that. I don’t blame him, because 
it  is something that a normal lawyer would 
try to do in an important ease like this. ’ ’



13

To which remarks defendant’s counsel again ob-
jected, upon the ground that such comments were 
uncalled for and unjustified and uttered for the 
purpose: of influencing the jury, which, objections 
were also noted. ' 4

Notwithstanding these objections, counsel pro-
ceeded further to condemn the defendant and its 
attorney for the failure to produce a photo of the 
auto, to which counsel duly objected and request-
ed the withdrawal of a, juror, upon the ground that 
counsel’s statement was inflammatory and not 
based upon any facts produced, was unjustified, 
and made solely for the purpose of influencing 
the jury, which request was denied, the Court 
stating that it. would not spend the time, and 
counsel had put his objection upon the record. 
The Court also cautioned plaintiff ’s counsel as- 
to his methods (case p. 82). Taking the un-
called for remark by the Court relative to the 
statement of the witness, together with the ob-
jectionable comments of counsel insumming up, 
is: it at all likely that the jury heeded the re-
marks of the Court in the charge? (Case p. 
83 ):

“ You are to be guided in your delibera-
tions, and your findings are to be based, 
upon the testimony and such rules and 
principles of law which the Court shall 
give you. By that I mean,-gentlemen, that 
you are not* to turn aside from your plain 
duty as shown you) by your, oath, and at-
tempt in any manner because of prejudice 
or sympathy, or for any other reason to 
put into the case something that is not 
there and which does not grow out of the 
trial of the issue by and through the testi-
mony as it has been given to you by the 
several witnesses.”
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How, in the face of the uncontradicted testi-
mony and this part of the charge, can the verdict 
of the jupy be accounted for, unless by the effect 
of the prejudice caused by defendant’s coun-
sel in protecting the interest o f his client, and 
sympathy for the plaintiff?- 

Neither the remarks of the Court nor of plain-
tiff ’s counsel were at any time withdrawn or the 
jury told to disregard them, so that the decision 
in Saper vs. Baker, decided by this Court July 
2d, 1918, and reported in 104 Atl., 26, is not de-
cisive of the propriety of those remarks nor of 
the lack of their effect upon the jury.

In the case o f Christensen vs. Lambert, 66 
Law 531, affirmed in 67 Law 341, it was held 
that improper remarks by counsel in addressing 
the jury may be cause for setting aside a verdict.

Unjustified comment by counsel should be re-
strained by the Court, and may be, in the discre-
tion of the Court, required to be retracted. Min- 
ard vs. West, J. & Co., 64 Atl., 1054, 74 Law 39.

In the case o f Benoit vs. Perkins, 104 Atl. 254 
at page 258, a New Hampshire case, the Court 
said:

“ A  statement by counsel in argument of 
material facts of which there is no evi-
dence, direct or inferential, is ordinarily 
reversible error, unless there is a finding 
that it did not render the trial unfair.”

Citing Gosselin vs. Company, 97 Atl., 
744.

“ When exception was taken to the im-
proper statement it was incumbent upon 
the defendant to withdraw it, obtain an in-
struction to the jury not to consider it, 
and a finding of fact from the presiding



justice that the trial was not rendered un-
fair thereby. ”

Citing Leway vs. Demers, 94 Atl., 262.

“  Under this rule a verdict is set aside, 
not as a punishment for the misconduct 
o f counsel, but to assure the opposite party 
a fair trial. ”

Bullard vs.. Railroad, 5 Atl., 838.
See also:

Kelsea v. Phoenix Ins., Co., 101 Atl., 
362, at 364,—

Morrison v. Noone, 100 Atl., 45, —
Fuller vs. Maine Cent. R. R., 100 A t l, 

546,—
Green vs. Laclair, 99 Atl., 244
Dannais vs. Sylvania Tp., 99 Atl., 

475,—
Seeherman vs. W. B. Co., 99 Atl., 174.
Kaighn v. Fox— 95 Atl., 994.

POINT V

The negligence of the parents in allowing 
a child of tender years to go upon a highway 
known to be frequently used by vehicles, 
Without the supervision and care of another 
of sufficient age and understanding to guard 
it against danger is chargeable to the child 
and bars a recovery.

It is recognized that this statement may seem 
radical and is opposed to the decisions in this 
State, but changed conditions warrant new laws.

The Hodfe vs. Consolidated Tr. Co. case (60* 
N. J. Law, 444) decided by an evenly divided
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Court, was practically on all fours with the case 
at bar. At that time the use of the automobile 
had, not been so general as at the present time], 
certainly not in the commercial way, and the 
theory of absolving the child from the result of 
the contributory negligence of its parents, may 
at that time have been based upon very good rea-
soning. But today the use of the auto, both plea-
sure and commercial, is as common as the horse 
and wagon once were, and the public generally 
recognizes the change in conditions and governs 
itself accordingly. The parents of the decedent 
here knew of the constant use of the street by 
automobiles; of the practice of the children to 
play upon or close to the roadway; of the 
lack of sufficient mental capacity in the decedent 
to appreciate or avoid danger, and still permitted 
it to go upon the street in the company of an-
other child, only eight years old, and with her run 
after and try to hang on behind an auto, an act 
naturally attended with danger. No operator or 
owner of an automobile can be deemed to be an 
absolute insurer of the safety of every pedestrian 
upon the public highway, and particularly when 
his presence, in what turns out to be a place of 
danger, can neither be reasonably anticipated 
nor provided against.

We think it will be admitted that, assuming any 
recovery could be had other than that provided 
by the Death Act, or if the child had only been 
injured, the parents could not maintain any ac-
tion for loss of services, etc., because of their con-
tributory negligence.

In the case of Hartfield vs. Roper, 21 Wendell, 
614, decided in New York, in 1839, and recognized 
as an authority on the point, it was held, in a$r| 
action brought by the next friend of the infant
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plaintiff to recover damages for an injury sus-
tained by being run over by defendant’s sleigh, 
that,

“ Where a child of such tender age as 
not to possess sufficient discretion to avoid 
danger, is permitted by his parents to be 
in a public highway without any one to 
guard him, and is there run over by a trav-
eller and injured, neither trespass nor case 
lies against the traveller, if  there be no pre-
tence that the injury was voluntary or arose 
from culpable negligence on his part,”

“ In an action for such injury, if there 
be negligence on the part of the plaintiff, 
there cannot be a recovery; and although 
the child, by reason of his tender age, be 
incapable of using that ordinary care 
which is required of a discreet and prudent 
person, the want of such care on the part 
of the parents and guardians of the child, 
furnishes the same answer to an action 
by the child, as would its omission on the 
part of the plaintiff in an action by an 

. adult.9 9
Co wen, J., writing the opinion, said, at page 

618:
“ The custody of a child is confided by 

law to its parents, or to others standing in 
their place; and it is absurd to imagine 
that it could be exposed in the road, as this 
child was, without gross carelessness. * * * 
To allow small children to resort there 
alone (on the common highway) is a crimi-
nal neglect. It is true that this confers no 
right upon travellers to commit a voluntary 
injury upon either; nor does it warrant 
gross neglect; but it seems to me that, to



Nr-

1$

make them liable for anything short of that, 
would be contrary to law. The child has a 
right to the road for the purposes of trav-
el, attended by a proper escort. But at the 
tender age of two or three years, and even 
more, the infant cannot personally exer-
cise that degree o f discretion, which be-
comes instinctive at an advanced age, and 
for which the law must make him responsi-
ble, through others, if the doctrine of 
mutual care between the parties using the 
road is to be enforced at all in his case. 
It is perfectly well settled, that if the 
party injured by a collision on the highway 
has drawn the mischief upon himself by 
his own neglect, he is not entitled to an ac-
tion, even though he be lawfully in the 
highway pursuing his travels, (cit-
ing cases) which can scarcely be said of a 
toppling infant, suffered by his guardians 
to be there, either as a traveller or for the 
purpose df pursuing his sports. The ap-
plication may be harsh when made to small 
children, as they are known to have no per-
sonal discretion, common humanity is alive 
to their protection; but they are not, there-
fore, exempt from the legal rule, when they 
bring an action for redress; and there is 
no other way of enforcing it, except by re-
quiring due care at the hands of those to 
whom the law and the necessity of the care 
has delegated the exercise of discretion. 
An infant is not sui juris. He belongs to 
another, to whom discretion in the care 
of his person is exclusively confided. That 
person is keeper and agent for this pur-
pose; and in respect to third persons, his



19

act must be deemed that of the infant; his 
neglect, the infant’s neglect,”

In'the case at bar, plaintiff, in effect contends, 
as in the Hartfield case (page 620), that

“ drivers are bound to suppose that small 
children may be in the road, and as all 
care lies on the side of the former, dam-
ages follow of course for every injury to 
the latter.”

This is going too far entirely. Suppose, as in the 
case at bar, the infant deliberately places itself 
in the way of a vehicle, by which an injury is sus-
tained, it may be said, with equal force, the in-
fant is incapable of neglect. But that does 
not justify placing the responsibility upon the 
defendant, since the responsibility is upon those 
chargeable with the care of the infant.

In the case of O’Shea vs. Lzhigh V. R. R. Co., 
79 App. Div. (N. Y.), 254, 258, 259, the father, 
suing as administrator, was denied a recovery for 
the death of his son, on account of his, the 
father’s, negligence, and cases from various 
states were cited, among which are the following:

Rambergjr vs. Citizens St. R. Co., 95 Tenn., 
18, where the Court said:

“ The underlying principle in the whole 
matter is, that no one shall profit by his 
own negligence, and to allow the father, 
who has been guilty of negligence, to re-
cover, notwithstanding that negligence, 
when he brings suit as administrator, al-
though he could not do it in his own right, 
would be to defeat this underlying princi-
ple by a mere change of form, when the 
entire recovery in either event goes to him
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alone. Upon principle we think that no 
matter how the suit is brought whether as 
administrator or as father, it can be de-
feated by the father’s contributory negli-
gence.”

To the same effect is the case of Atlanta, etc., 
Ry. Co. vs. Gravitt, 93 Gfa., 369, where the Court 
in denying the right of a parent to recover for 
the death of an infant because of the concurrent 
negligence of such parent and the defendant said:

“ In such case negligence on the part of 
the child’s parent or custodian may utterly 
defeat a recovery. The reason for this is 
apparent, and has been uniformly recog-
nized and sanctioned. It rests upon the 
broad ground of common justice that one 
whose negligence has brought about a 
calamity to a little one whom he is legally 
bound to watch over and protect from in-
jury cannot be allowed to profit by the re-
sults of his own inexcusable if not criminal 
neglect and misconduct.”

In City of Pekin vs. McMahon, 154 111., 141, 
where the suit was brought by the father as ad-
ministrator of a deceased child, it was held that 
the contributory negligence of the parent, if it 
exist, may be shown in bar o f the action.

See also, Wolf, Admr. vs. Railway Co., 55 Ohio 
St., 517, where it was said,

“ To award damages to a parent guilty 
of contributory negligence in such case 
would permit him to profit by his own 
wrong, and besides it would be in direct 
conflict with the universal rule as to con-
tributory negligence. ’ ’
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To the same effect: »

Koons vs. St. L. & I. M. R. R. Co., 65 
Mo., 595.

B. & 0. R. R. Co. vs. Fryer, 30 Md., 47.
T. M. Ry. Co., etc. vs. Herbeck, 60 

Tex., 602.
Chicago etc., R. R. Co. vs. Logue, 158 
111., 621.

Westerfield vs, Levi Bros,, 43 La. 
Ann., 63.

Tucker vs. Draper, 62 Neb., 66.

POINT VI

The amount awarded by the Jury cannot be 
considered to have been ascertained pursu-
ant to the direction of the Court as the 
amount of the pecuniary injury sustained by 
the next of kin, and being excessive in 
amount, must be deemed as having been 
awarded as punitive damages.

The Court in its charge (case p. 94) defined the 
damages recoverable if any, as

“ compensation for the deprivation of 
reasonable expectation of pecuniary ad-
vantage which would have resulted by a 
continuance of the life of the deceased. ’ ’

The Court apparently realized the possible diffi-
culty of having the jury understand this defini-
tion, for he then explained that the damage in-
tended by the definition was “ that money loss - 
which would come to the next of kin by and 
through the death of the party. ’ ’ The Court then 
defined the obligation upon the parent to provide 
necessaries to the infant during its infancy, and 
the length of time that would necessarily elapse
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before the child could earn anything by which the 
father might be compensated, if ever. The Court 
also stated that such cost might be greater than 
the amount which the'child might earn, and that 
the jury should also keep in mind the possibility 
of its dying before reaching majority, from any 
number of different causes other than the accident 
or that it might for some reason or other meet 
with some reverses whereby its earning power 
would be cut off or lessened (case p. 93). The 
jury were also warned that in deciding the case it 
was not a question of sympathy; not a question of 
what one would take for the life of his own child; 
not a question of what should be given for the 
wounded feelings of the parents, but only what 
the jury were satisfied and could say is the sum 
of money, if any, which the father, in reasonable 
expectation could be said to have had a right to 
expect to receive from the child, had she lived un-
til she was twenty-one years of age (case p. 96).

It is obvious that the jury either totally ignored 
the law as laid down by the Court, or were misled 
in some wise in arriving at their* conclusion, since 
the amount awarded for the death of a three and 
a half year old child, arising out of the circum-
stances existing in this case, is clearly the result 
of sympathy, if not passion and prejudice, and is 
not based upon any method of computation what-
soever.

POINT VII

For all the reasons heretofore set forth the 
judgment in this case should he reversed and 
a new trial ordered.

Respectfully submitted,

W ILLIAM HAUSER, 
Attorney and Counsel for Defendant-

Appellant.
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