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Bachel Stiilts,

fis. 1 In Error
to

The East Brufswick and New *» Middlesex Circuit.

Brunswick Tuinpike Company.

Points for Plaintiff in Error.

This action was brought to recover tolls for travel by the
stages of plaintiff in error upon the turnpike road operated
by defendant in error, between Old Bridge and New Bruns-
wick.

The declaration contains a count for tolls generally, and
also a count upon an alleged agreement by plaintiff in error

to pay $65 per year in consideration that the plaintiff would

(and did) permit the stages, .&c., of defendant, to travel

from South River to New Brunswick at pleasure ( Case, pe%

4, line 20, &c.)~

Among other pleas the defendant pleaded that the road
had not been constructed as required by §11 of the charter

(RL—, 1869, pg. 56, &C.), upon which plea issue was joined.

New Jersey State Library
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On the part of plaintiff, J. Biddle Herbert, one of the
directors of the company, testified to a contract made with
him, on its behalf, by one Seaman T. Christian, representing
the defendant, whereby she was to pay $65 per year in com-
mutation®*of her tolls {Page 16, L 28, <bc.) Christian also
testified on the subject {Pg- 19, line 10).

Alfred Stults, the husband of defendant, and who acted
as her agent, was' then sworn for the defence, and testified
that he had a conversat'oi with Herbert prior to said agree-
ment, which he was asked to state {Pg- 68, line 30). On
objection by plaintiff’s counsel, the question was overruled,
and defendant excepted thereto.

This ruling is assigned as error in the fifth assignment
{pg. 152).

The evidence was competent to throw light upon the sub-
sequent agreement and to show that it was, in fact, made
upon the condition that the defects in the construction 0

the road should be remedied, which'had not been done.



Defendant sought to prove by John Newmeyer and Saxton
Newmeyeriftstances in MitfSh they had severally helped per-
sons out ef the mire in said road in 1885, and previous
years, since its alleged *completion (pp. 114 and 116), which
evidence was overruled and exception taken by defendant.

Sixth and Eighth Assignments of Error.

The evidence was competent in connection with other
evidence in the case as tending to show that the road never

had been made solid, firm and even, as required by the

charter. ' . i S g

II1.

The Court refused to permit Seaman T. Christian, a wit-
ness for the defence, to testify as to replies made by Her-
eit, Disbrow and Peterson to complaints respecting con-
struction of the road (pPp. 121-122).

The purpose was to show admissions of these officers of

t e defective construction and promises to remedy defects.



4

They were the agents of the.company for the purpose of

receiving such *complaints, and their statements in reply
,were evidence against the company.

> jDisbrow was the engineer in charge of construction @g
’
7 bfellf Af- gy bottom).
Herbert, superintended construction (p 217, A 30), and

nra-nornl ma.ma.orpfmflnt'nrftp.’'WilTd.

The testimony of Disbrow and Devoe, in rebuttal (pagw

127 10 133), should have been stricken out. It did not ap-

pear that the measurements testified to by them, were at
precisely the points mentioned in the testimony for the de

fence, and therefore this testimony was not properly rebuttal.



The testimony of Serviss [page 133) to show that the
stakes planted by Disbrow, and from which his measure-
ments were made, were not located as testified by him, was
certainly competent.

The whole value and competency of the testimony given
by Disbrow and Devoe depends upon the location of the
stakes.

The ruling of the Court denied us the opportunity of
showing, as we offered to do, that the measurements were
not made at the points were the Court (Dg. 128, line 5) de-

clared that they must be made in order to be competent

evidence.

VI.

The Count erred in holding that the requirement of thé
charter {PL, 1869, pg. 56, §11) that the road should not
lie less than 32 feet wide, referred to the entire width be-

tween fences, and not merely to that portion adapted to
travel.



VII.

The Court erred in refusing to charge without qualifica-
tion that the 16 feet wide of road bed required to be made
solid, firm and even, must be made so at all times, and in
charging that allowance might be made for action of frost,
the nature of the soil and springs, &c., which might affect
it. (Case, imye 145.)

The,charter (P.Z., 1869,pg. 57, line 4) requires that
“ sixteen feet of the same shall be sufficiently bedded and
“ faced with stone, gravel or other material to make a solid
“ firm and even road.”

The ordinary action of frost, the nature of the soil and
the springs, &c., existing therein, being things that would
naturally and necessarily affect the road, should have been
taken into account in constructing it.

'The language is susceptible of an exact fulfillment. It is
certainly possible to make abroad which shall be solid, fiim
and even in all ordinary seasons. It was the purpose of the
Legislature to secure this. Not merely a road good under
favorable conditions only, but one not subject to be made
bad by frost or springs or the natural soil.

The construction of such a road is the only consideration
for the grant t<? take tolls.

The grant is in derogation of the public right, and mus

be construed strictly, and full compliance with conditions

must be proved.



vm.

There was error in the charge respecting the commuta-
tion agreement.

The Court stated to the jury (Case,pg. 147, line 29) that
this agreement was made upon consideration of a settlement
of a dispute between these parties as to plaintiff’s right to
charge toll, and during its continuance was conclusive, as to

the defence set up. V' &

(1.) There was no evidence that any question as to the
construction of the road entered into the contract in any
way, or that it was mentioned between the contracting par-
ties. 'V |

J. Biddle Herbert, who represented the Company in mak-
ing the contract, says that there had been a previous agree-
ment with Mrs. Stults for payment of toll at a reduced rate,
but that she had fallen behind in payment, and so the gates
had been shut and toll collected regularly. He then says
{page 16, line 28): L

“ Mr. Christian spoke to me and asked if some arrange-

ment could not be made whereby I could give them a less

toll; I told him I was willing to make the arrangement;
after some talk, seeing him a few times, we agreed to let
him have the toll at $65 per year.

“ Q Payable how ? [ ]

« A, Payable monthly.”

And on cross-examination (page 18, line 3 &e.):

Q This arrangement that you made with Mr. Christian

—give it to me fully— $65 a year ? , n
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« A, Yes, sir; to be paid.monthly.
“ Q For how long ?
, “ ASNo definite time.
Q' Don’t you remember that Mr. Christian said that
“ Mr. Stults would try that for a year ?

« A. No, sir.

“ Q Did Mr. Christian say to you that Mr. Stults made
“ it a condition that he would try it for a year, and see in
“what kind of order your turnpike was put ?

“A. Nothing of the kind.*

“ Q Nothing of the kind took place ?

“A. No, sir; I don’t remember anything of the kind.”

Seaman T Christian (page 19, line 1(>), testifies :

“ Q. State in your own way what the'conversation was?

« A I went and talked to Mr. Herbert; I came across
“ him somewheres, and wanted to know whether Mrs. Stults
“ could not commute on that turnpike, as paying too much
‘¢ toll ; ] wanted it done to make it peaceable between the
“ two ; Stults was finding a good deal of fault with theturn-
“ pike ; Iproposed that Mr. Stults pay him $50 ayear,I
“ think they were then paying full toll.

“ @. You suggested $50 ?

«A. I did

“ Q, Did he object or accept ?

«A. He objected to the $50;

“ Q What sum did he suggest?

A. He said $65; my impression was it was $60 ; I may
be mistaken about that.”

He says, on cross examination (pp< 20 and 21), that he
does not think he mentioned to Mr. Herbert the complaint
made by Stults about the construction of the road, and that
Herbert did not say that Stults could have the toll at that

rate if hé would keep still, or anything to that effect. {Page
21, line 12.)



This is, in substance, the whole testimony with regard to
this agreement, .bioV bt oy e

It shows that it was simply an ordinary commutation
agreement, whereby an unusual rate Was agreed to in con-

sideration of the unusual amount of travel by these- stages.

fzi) But if thére is'anything in the evidence to sustain the
idea of a compromise of a dispute as to the construction of
the road, it should.at least have been left to the jury to find

whether or not that was the contract.

(3.) If the agreement was as stated by the Court, it was
illegal and void., LV, r- ., - ' "o
,.It g*s buying, Ofi the right of the defendant to object to
what she claimed to be a public nuisance. The exaction of
tolls by the.obstruction of travel on a public highway was
clearly a nuisancg, unless legalized by compliance with the

conditions imposed by the charter.

, It i* forrikb”*;bon¢fit, of the public that such complaints

should bejnv*figated and not stifled fpr private gain.

It is trues that such compromise would only affect the
right of the:individual to complain, and could not bar a
public prosecution, but it removes the inducement- to the in-
stitution of a: public prosecution, by depriving the individual
of any benefit from an abatement of the nuisance, either as
the result of a public, prosecution or.by individual action,

and also deprives the individual of -the right to abate the

nuisance himself.

1 ~-ke public has an interest in the.exercise of this private
right of abatement, for, when exercised, it is beneficial to
all by destroying that which is injurious to every,traveler.

In principle the case of Smith v. Applegate, 3 Zab, 352,

is in point. It was there held that a contract, by a caveator,
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e i . . .. 01N c O /i*-.Bi &MUl
to withdraw bis opposition to the laying out of a public

road, was contrary to public policy and void.
Sharp v. Teese, 4 Ilals., 352.
Gulick v. Ward, 5 Hals., 81.
Church vs. Muir, 4 Vroom, 318.

In Pingry vs. Washburn, 1 AikenS'-iW't)}264; an agree-
ment for exemption from, toll in consideration that tiro
grantee would withdraw his opposition to the granting of a

charter to a turnpike company, was held void.' n

The present case is not at all analogous to those where a
party who has suffered by a crime already committecV is
allowed to settle the private injury th*fclie, lias ;sustained. m

The injury here sought to be comprpinised i*:not,ppethat.
is past, but one to be committed.

No case can be produced which lias, .countenanced a set-
tlement in advance of a private wrong, which-involves an
illegality.or crime.

Agreements which contemplate the commission or:con-
tinuance of such an Act, are universally declared void.

Agreements to settle a contention whether or not an act
contemplated to be done is illegal, are equally against sound
policy.

ALAN H. STRONG, ;
Of Counsel with Plaintiff in Error.
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Bachee Stu lts ,

Plaintiff in Error *
On Writ
VS. of Error
to
The East Brun swick and New Middlesex
Circuit Court.

Brunswick Turnpike Company.

Defendants in Ei:o:.

Points and Authorities on the Part of Defendants in Error.

-d' V. Schenck, Attorneyfor Defendants in Error.

The declaration in this case is based upon a Special con-
fract made bv the plaintiffin error, October 1st, 1879, with
defendants in error, for the use by her of their turnpike

, @’ “r an indefinite period of time, at the rate of Sixty-

\G*°*ars Per 3lear) payable monthly (Case, page 4).
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The plaintiff in error ran aline of stages (by her husband
as her agent) from the City of New Brunswick to South
Biver, in the County of Middlesex, and her stages were run
over the Turnpike Hoad of the defendants in error, from
New Brunswick, through one turnpike gate, and for the
distance of about 2| miles over the said road (Case, page 14).

The declaration avers that the plaintiff in error did, un-
der and by virtue of the said contract, use the said road for
the purpose of travelling her stages, carriages and horses
on and over the same, from the time of the making of the
said contract until October 4th, 1883, the commencement of
the suit; that on thefirst day of October, 1883, the sum of
$260.00 became and was due, under the said contract, from
the plaintiff in error to the defendants in error; that after
the said first day of October, 1879, by reason of the premi-
ses, and under and by virtue *f the said agreement, the
plaintiff in error paid to the defendants in error, from time
to time, divers small sums of money, amounting in the
whole to $102.92, leaving due and unpaid to the defendants
ip. error, $157.08 (Case, pages 4 and 5j ; the verdict was for
that sum and interest.

The pleas of the plaintiff in error and replications thereto,
put in issue the question of the proper construction of the
road under the charter (Case, pages 7 to 11), and the great
er part of the testimony taken on the trial of the cause, was
upon that point. .

The defendants in error were incorporated by special act
of the Legislature of this State, approved February 10,
1869 (Acts of 1869, page 54); and the road was completed,
in the year 1872 (Case, pages 15 25).

It is insisted, on the part of the defendants in erior, that
substantial justice was done by the verdict of the jurj

this case, and that there was not any error, either in the
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charge of the Court to the jury, or in the admission or re-
jection of evidence on the trial.

The plaintiff in error has assigned twenty-six errors, some
of them so exceedingly technical as to be frivolous, and
which may be classified as follows:

1 The refusal by the Court to charge the jury certain
specific matters at the request of the plaintiff in error.

2. The exception by the plaintiff in error to certain mat-
ters contained in the charge as made by the Court to the
Jury.

3. The rejection by the Court of evidence alleged to be
lawful and admissible.

4. The admission by the Court of evidence alleged to be
unlawful and inadmissible in law.

FIRST :—As to Exc eptions to the Chakge

The principal question in the cause was, “ Whether the
road had been originally constructed by the defendants in
error according to the requirements of the charter V’

This question whs submitted by the Judge, in his charge
to the july, as a question of fact to be decided by them un-
der the pleadings and the evidence in the cause (Case, pages

37,138,139, 142), and they did decide it by their verdict.
( judge (on page 137 of the case), in his charge, says :
(® en”le important question to be determined is, first,
“was there @ substantial compliance with the act in the
“original construction of the road ? If this be so, then the
fright to demand toll will be established, and it can be con-
< ued, unless, by section 18, the gates are thrown open,
uPon an application to a Judge, as not being tollable.”
i And again (°n Pa8e 138 of the case): “As I have already

the plaintiffs, in order to entitle them to take toll
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are to do all that reasonable skill and the use o f materials
“ specified in the charter will accomplish, to effect the pur-
“ pose and satisfy the terms of the act.”

It is insisted on the part of the defendants in error that
this charge of the Court, fairly and properly submits to the
jury for their consideration, under the evidence in the cause,
all the questions of fact arising as conditions precedent, in
the charter (Case, pages 135, 136), and which, according to
the directions of the charge, -were to hefirst determined by
them. A substantial compliance, according to the intent of
the charter, is all that the law requires, whether the condi-
tions beprecedent, or subsequent.

The People- vs. The Kingston and Middletown Turnpike
Hoad Co., 23 TVend., 194.

Thompson vs. The People, 23 Wend., 53T7.

llie People vs. The President, die., of the Williamsburg
Turnpike Road and Bridge Go., 47 N. Y. CourtofAp-

peals (2 Shekels) 58th

The People vs. The Waterford and Stillwater Turnpike
Co., 2 Keyes, N. Y., CourtofAppeals, on page 331

The language of the charter (Sec. 13, page 59) is, “ That
“as soon as the sald company shall have constructedin a
“workmanlike manner, the said road, &e., it shall be lawful
“for the said company to erect gates, &c., and to demand

“ and receive toll,” &c.

Counsel for the plaintiff in error assumed on the trial of
.the cause, and bases some of his assignments of error on the
assumption, that the defendants in error, notwithstanding a
special contract with the plaintiff in error, are not only pre-
vented by the terms :of their charter from demanding toll,
by non compliance with the conditions precedent contained
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insection 11 of the net (Page 56), by virtue of the language
of section 13, above quoted, but also that by failing after-
uords to keep the road in repair, the defendants forfeit,
ipsofacto the right to demand toll.

Itis submitted that such is not the law; that the Ian*
guage and terms of the charter do not, even in the absence
of an express contract, warrant such assumption, and that
the Judge properly so charged the jury (Case, pages 137,
138,139). ;

Section 18 of the act. (Page 60) prescribes “ That if the

“said company should not keep the said road, bridges,
“in repair,” complaint is to be made to a Judge of the
Court of Common Pleas, and a remedy is provided by or-
dering the turnpike gates to be kept open until otherwise
ordered.

The keeping of tlie road in repair, after its construction
in accordance with the requirements of the act, is not a con-
dition precedent to the right to demand toll.

This would amount to a forfeiture of the franchise by
neglect to repair; which cannot be set up in a collateral
way in an action for toll.

Adams vs. Beach, 6 Hill, 273.

Angell & Ames on Corp., Sec. T717.

2 Kent's Comm,, marginalpage 312.

Te Gamp vs. Dobbins, 4 &tew., 676, note, and authorities
there cited.

Bhippen vs. Paul, 7 iSteio., on page 320.

Exception 16—The Court admitted testimony on the
trial on the part of the plaintiff m error, in relation to the
condition of the road subsequent to its construction in 1871

81 -2, simply as bearing upon the question of how the
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road had been originally constructed in reference to there
quirements of the charter (Case, page 139).

In this light only was the testimony admissible; and in
order to arrive at a just and intelligent conclusion, it becarre
necessary to take into consideration those causes which cox

-tributed to thepixserit condition of the road, viz: not ady
ordinary wear, but also in the language of the Court (Case,
page 138-139), “The action of the frost at certain seasons

, “ of the year; the nature of the soil upon which the road
“ was constructed and the springs and other things that
“ would affect its maintenance and continuance in good con

“ dition.” .

“ For all those things (the Court says on page 139 of the

case) an allowance should be made, and a reasonable limt

«

“ put to the requirements of the act.”

Exceptions 14 and 15.—The charge of the Court to the
jury in reference to the width of the turnpike road, and the
specified sixteen-feet thereof which is required by the char-
ter to be “sufficiently bedded and faced with stone, gravel

. “ or other material, io make a solid, firm and even road,
(Sec. 11 of charter, page 57), is in conformity with the lai*
guage of the act, and in all respects conformable to the law:
(Case, pages 136, 137.)

Exceptions 17, 18, 20, 21, 22, 23, 25.—And also in regard
to the express contract between the parties, and the pre-
sumptions and conclusions of law resulting therefrom (Case,
pages 140, 141, 142, 143).

1. There can be no question in regard to the legal right
to make such contract; it was not disputed on the tria.

Angell on High., Sec. 13.

Com. vs. Alleghany Bridge Co., 8 Harris, 18b.

Borman vs. The Turnpike Co., 3 Watts, 128.
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2. The parties having made the contract in good faith,
with full knowledge of all the facts, and for a good and law-
ful consideration, both parties are equally held by law to its
performance during its continuance, and therefore the plain-
tiff in error was bound, under her contract, to pay for the
use of the road of the defendants in error, for the time that
she used the same.

And this entirely irrespective of what the condition of the
road was, in fact, at the time of the contract, or had been
before that time, as it was shown by the evidence and con-
ceded on the trial, that the plaintiffin error had full knowl-
edge of those facts at the time of. and long before the mak-
ing of the contract (Case, pages 53, 56 et seq).

Whether by force of the legal effect of the contract; by
the presumption of law arising from user or acquiescence;
or the doctrine of equitable estoppel, the resultis the same;
the plaintiff in error is legally bound by her contract during
its continuance, whatever the condition of the road may
have been before or during that time.

She voluntarily made the contract; derived the benefit
therefrom; used the road, and is legally and equitably
bound to perform her part of the contract and pay for her
use of the road for the time that she used it*in accordance
with the terms of the contract.

Lucas vs. Godwin, 3 Bing., N. C.,, 744.

Note of Hare and "Wallace to the case of Cutter vs. JPow-
d, 2 Smith’s Lead. Cas., on page 48 Ed. of 1855, (5th
American).

Burton vs. Stewart, 3 Wend., 236.

Van Epps vs. Harrison, 5 Hill, 64.

Thornton vs. Wynn, 12 Wheat., 183.

Ease vs. John, 10 Watts, 107.

Everett vs. Gray et al., 1 Mass., 101.

Hibblewhite vs. McMorine, 5 M. ¢k W, 482.
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2 Story on Con:, Sec. 1331.

1 Greenl. Ev,, Sec. 207, 208.

Ollivant vs. Dayley, 5 Q. JB., 239.

Chanter vs. Hopkins, 4 M. A W., 399.

Dozarth vs. Dudley, 15 Vvoom, page 308.

£en gedeni,, Richmay vs. Baldwin, 1 Zab., 403.

N>tes to « Duchess of Kingston's case."

2 Smith's Dead, Cas,, pages 619, 642, et seq, Ed. 185,
(5th American.)

A contract, upon -a sufficient consideration, for the per-
formance of an act, even Py a third person, is binding.

1 Chit, on Con., P. 6?.
Mounsey vs, Drake, 10 Johns., 29.

Exceptions 19 and 24.—The counsel for plaintiffin error
also assumed on the trial of the cause and bases some of his
assignments of error on the assumption, that it was neces-
sary for the defendants in error to prove, and that the Court
on the trial should have compelled them 4o prove, notwith-
standing the special contract, an absolute compliance with
the terms of the charter in the construction of their road,
not only for the distance of 2| miles travelled by her, but
also from Weston’s mill to Mrs. Tanner’s (Hardenbergh’s
corner), which is about a mile beyond the point where the
stages of the plaintiff,in error turned off from the turnpike
road on their route to Washington, South River. (Case,
pages 14, 22, 25, 30, 56.)

Exception 26.—The Court could not charge as request-
ed without entirely repudiating the contract of the plaintiff
in error; and it is submitted that the charge of the Court
in these particulars, as in all other respects, was eminently
fair and just, and entirely in accordance with both law and
fact. (Case, pages 141, 146, 149.)



SECOND:—As to Exc eptions to Evid ence.

The conduct of the trial and general course' of the exami-
nation and cross-examination of witnesses, is a matter of
discretion with the Court, and is not ground of error.

Donnelly vs. The State, 2 Dutch, 463, 601.

West vs. The State, 2 Zab., 213.

1 Greenl. Ev., Sec. 431.

This principle applies to Exceptions -1, 2, 3, 7, 10, 11, 12
13

Exception 7—The Court expressly charged the jury
(Case, page 142,) “ That the defendant is not prevented
from raising the question ” of the proper construction of
theroad, because she and others have for years used the
“turnpike and paid toll.”

3—The testimony of R. D.-'Conover was not
ih the nature of expert testimony. It went to the jury for
what it was worth, subject to cross-examination and contra-
diction.
1 Greenl. Ev., Sec. 440 a.’

Exceptions 11 and 12—The Court (Case, page 128,)
limited the testimony of Disbrow and DeVoe, in rebuttal, to
the single points spoken of by the witnesses of the plaintiff

rror, Serviss and Blue. Whether the testimony covered
those particular points, was a question of fact for the jury,
and the Court very properly refused to strike it out.

j ®"on 4. Seaman T. Christian was not, either in
“at or in law, the agent of the defendants in error; but oh

ntrary, he was the agent of the plaintiff in error, and

on her behalf in making the special contract in lieu of
0 s>referred to. (Case, pages 16, 17, 18, 19.)
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Exception 5—The offered testimony was clearly inadms
sible, because it refers to a conversation with. J. Biddl eHer-
bert before the special contract for reduced tolls was made.
It was incompetent for the purpose for which it was offered,
“ as showing the understanding upon which the agreement
“ aforesaid for reduced tolls over plaintiff’s road was after-
“ ward made;” and the evidence does not show that Her-
bert was at that time, either in fact or in law, the agent, of
the defendants in error.

Story on Agency, Sec. 134,185, 137.

1 Ghreenl. on Ev., Sec. 113, 114, a.

Luby vs Hudson River R. R. Co., 3 Smith, N.Y., 13L

Sooy vs. The State, 12 Vroom, 394.

Exceptions 6 and 8.—The offered testimony was unlaw-
ful, because the time referred to in Exception 6 was nearly
two year’s after the commencement of the suitj and inre
gard to both exceptions, the Court had admitted evidence to
show generally the condition of the road after its construc-
tion, as having relation to the question of how the road had
been originally constructed, and very properly refused to

go into specific details.

Exception 9.—The same objection and authorities apply
to the admissibility of this testimony, as in the case of Ex-
ception 5, supra.

Mr. Disbrow was simply a stockholder in and the Secre-
tary of the Corporation (Case, page 37). There was no evi-
dence to show the identity of the “ Mr. Peterson” referred
to in the question, or whether he held any office in the cor-
poration (Case, pages 121, 122).

The alleged conversation was not at the time of the mak-
ing of the special agreement concerning tolls (Case, pages
121, 122), and there was not any evidence that Mr. Herbert,
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M. Disbrow and Mr. Peterson were acting, at the time of
the alleged conversation, in the line of their authority as the
agents of the defendants in error, so that their declarations

could legally bind the corporation.

No declaration or admission of an agent will bind his
principal except in cases within the scope of the authority
conferred.

The declaration must be at the very time of the contract,
and constitute part of the res gestoe.

See authorities above cited to Exception 5.

This case was very carefully and patiently tried ; oppor-
tunity was given to the plaintiff in error by the trial Judge
to present every lawful defence to the action ; the law and
the evidence were fairly and lawfully presented and submit-
ted to the jury by the charge of the Court, and it is respect-
fully submitted that substantial justice was done by the
verdict, and that the judgment should be affirmed.

A verdict will not be set aside because illegal testimony
has been admitted, if it appears clearly to the Court that
the verdict is right, irrespective of such illegal evidence.

The State vs. Engle, 1 Zab., 348.

Where justice has been done by a verdict, though there
has been a misdirection by the Judge, a new trial will not
be granted.

Den, ex dem, Steelman vs. Steelman, 1 Harr., 68.

» Eie Princeton and E. Turnpike Go. vs. Gulick, 1
Harr., 166.

MecFEowen vs. Lewis, 2 Dutch., on page 457.
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ew .Jersey, sS— The State of New dJersey to Hon.
Edward W. Scudder, Judge of our Circuit
It. s.] Court at New Brunswick, in and for the

the county of Middlesex, or such Justice of



2 COURT OF ERRORS AND APPEALS.

the Supreme Court of New Jersey as shall hold such
Circuit Court, greeting—

Because in the record and proceedings and also in the
giving ofjudgment in a plaint which was in our Circuit
Court holden at New Brunswick, in and for the sad
county of Middlesex, between the East Brunswick and
New Brunswick Turnpike Company, plaintiff, and Rachel
Stults, defendant, of a plea of trespass on the case 1
manifest error hath intervened to the great damage j

10 of the said Rachel Stults, as by her complaint we are
informed, we being willing that speedy justice should
be done to the parties aforesaid in this behalf, do com-
mand you distinctly and openly to send under your
seal, the record and proceedings aforesaid, with all
things touching and concerning the same, to our Court
of Errors and Appeals in the last resort in all causes, at
Trenton, on the ninteenth day of May next, together
with this writ, that the record and proceedings aforesaid
being inspected, we may further cause to be done there-

20 upon for correcting that error what of right and accord-
ing to law ought to be done.

Witness his Honor, Theodore Runyon, our Chancellor
and president judge of our said Court of Errors and Ap-
peals, at Trenton, aforesaid, the thirtieth day of April,
in the year of our Lord eighteen hundred and eighty-
five.

HENRY C. KELSEY,
Clerk

WOODBRIDGE STRONG & SONS,
30 Attorneys.

The answer of the judge of the Circuit Court, in and
for the county of Middlesex and State of New Jersey,

within named.

The record and proceedings, whereof mention is wit
in made, with all things touching and concerning e
same, I do certify to the Court of Errors and Appea s, *
a certain schedule to this writ annexed, as within a

commanded. T
E. W. SCUDDER, i
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Pleas before the judge of the Middlesex County Circuit
Court, of the twenty-third day of April, as yet of the
Term of April, in the year of our Lord one thousand

eight hundred and eighty-five.

The East Brunswick and New In Case.
Brunswick Turnpike Com- Witness—
pany, Hon. E. W. Scudder,
L Judge.
V. Clarence M. Slack,
Rachel Stults. Clerk.

Middlesex County, SS.

Rachel Stults, the defendant in this suit, was sum-
moned to answer “ The East Brunswick and New Bruns-
wick Turnpike Company,” a corporation created by and
existing under the laws of the State of New Jersey, the
plaintiffs in this suit, of a plea of trespass on the case
upon promises; and thereupon the said plaintiffs, by
Abraham V. Schenck, their attorney, complains : For
that whereas, by a certain act of the legislature of the
State of New Jersey, entitled “An act to incorporate the
East Brunswick and New Brunswick Turnpike Com-
pany,” which said act was duly approved by the gover-
nor of the said State on the tenth day of February, in
the year of our Lord one thousand eight hundred and
sixty-nine, the said plaintiffs were duly incorporated
and were created a body politic by the name of “ The
East Brunswick and New Brunswick Turnpike Com-
pany,” with all the rights, powers and privileges apper-
taining to corporate bodies and necessary to carry the
objects of the said act into effect; and also with power
to construct and make a turnpike road from Old Bridge,
In the said county of Middlesex, to New Brunswick, in
the said county ; and also with power to erect gates and
turnpikes across the said road; and also with power to
demand and receive toll for traveling each mile and all
factions over half a mile of said road, not exceeding
tbe following rates, to wit, for every carriage, sleigh or

sled drawn by one beast, one and a-half cents; for every

10
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additional beast, one and a-half cents; for every horse
and rider, or led horse or mule, one cent, to wit, at New
Brunswick, in the said county of Middlesex, as by the
said act of incorporation, now of record in the office of
the Secretary of State of the said State of New Jersey, at
Trenton, in the said State, reference being thereunto
made will more fully and at large appear.
And whereas, heretofore, to wit, on the day and year
aforesaid, and in the county aforesaid, the said plaintiff,
10 under the power and authority in them vested by the
said act of incorporation, did duly construct and make a
turnpike road from Old Bridge, in the said county of
Middlesex, to New Brunswick, in the said county, in the
manner prescribed in the said act, and did then and
there duly erect gates and turnpikes across the said road,
to wit, at New Brunswick aforesaid, and in the county
aforesaid.
And thereupon afterwards, to wit, on the first day of
October, in the year of our Lord one thousand eight
20 hundred and seventy-nine, at New Brunswick, in the
said county, in consideration of the premises and that
the said plaintiffs, at the special instance and request of
the defendant, would suffer and permit the stages, car-
riages and horses of the defendant to travel on and over
the said turnpike road of the said plaintiffs between
South River and New Brunswick aforesaid, when and so
after and for so long time as the said defendant should
choose and should deem necessary, she, the said defend-
ant, undertook and then and there promised the said
30 plaintiffs to pay them therefor and during the continu-
ance of such travel, at the rate of sixty-five dollars per
year, the same to be paid by the defendant to the plain-
tiffs monthly thereafter; and the plaintiffs aver that
they, confiding in the said promise and undertaking of
the said defendant, did then and there and from thence-
forth at all times suffer and permit the stages, carriages
and horses of the said defendant to travel on and over
the said turnpike road of the said plaintiffs between
South River and New Brunswick aforesaid, when and so

40 often as the said defendant did choose and did deem
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necessary; and that the stages, carriages and horses of
the said defendant did in fact travel on and over the
said turnpike road of the said plaintiffs between South
River and New Brunswick aforesaid by the sufferance
and permission of the plaintiffs, under and by virtue of
the Said agreement, when and so often as the said de-
fendant did choose and did deem necessary, to wit, from
the day and year last aforesaid until the day of the com -
mencement of this suit; and the plaintiffs aver that
afterwards, to wit, on the first day of October, in the year 10
of our Lord one thousand eight hundred and eighty-
three, at New Brunswick aforesaid, in the county afore-
said, by reason of the piemises, a large .sum of money
became and was due and payable from the defendant to
the plaintiffs, to wit, the sum of two hundred and sixty
dollars, whereof the said defendant afterwards, to wit, on
the day and year last aforesaid, at New Brunswick afore-
said, had notice; and the said plaintiffs further aver
that the said defendant did, after the said first day of Oc-
tober, in the year of our Lord one thousand eight hun-20
dred and seventy-nine, at New Brunswick aforesaid, and
in the county aforesaid, by reason of the said premises,
and under and by virtue of the said agreement, pay to
the said plaintiffs, from time to time, divers small sums
of money, amounting in the whole to the sum of one
hundred and two dollars and ninety-two cents, leaving
due and unpaid to the said plaintiffs the sum of one
hundred and fifty-seven dollars and eight cents, to wit,
at New Brunswick aforesaid.

And whereas, also, the said defendant afterwards, to 30
wit, on the first day of October, in the year of our Lord
one thousand eight hundred and eighty-three, at New
Brunswick, in the said county of Middlesex, was in-
debted to the said plaintiffs in the further sum of three
hundred dollars of lawful money for divers other tolls
before that time, due and payable by the said defen-
dant to the said plaintiffs for divers other beasts and
carriages of the said defendant, which before that time
had traveled on and over the said turnpike road of the
Sid plaintiffs in the first count of this declaration men- 40-
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tioned, by the sufference and permission of the sad
plaintiffs, and at the special instance and request of the
said defendant; and being so indebted, the said defen-
dant in consideration thereof afterwards, to wit, on the
day and year last aforesaid, at New Brunswick aforesaid,
and in the county aforesaid, undertook, and then and
there promised the said plaintiffs to pay them the said
last mentioned sum of money on request.
And whereas, also, the said defendants on the first
10 day of October, in the year of our Lord one thousand
eight hundred and eighty-three, at New Brunswick
aforesaid, in the county of Middlesex, and within the
jurisdiction of this court, was indebted to the said plain-
tiffs in the further sum of three hundred dollars, lawful
money, for the work and labor, care and diligence of the
said plaintiffs, by them, the said plaintiffs, before that
time done, performed and bestowed in about the busi-
ness of the said defendant and for the said defendant,
and at her special instance and request; and also in the
20 further sum of three hundred dollars for divers other
tolls before that time due, and of right payable by the
said defendant to the said plaintiffs for divers other
beasts and carriages of the said defendant, which before
that time had traveled on and over a certain turnpike
road of the said plaintiffs by. the sufferance and permis-
sion of the said plaintiffs and at the request of the said
defendant; and also in the further sum of three hun-
dred dollars of the like lawful money, for other money
by the said defendant before that time had and received
30 to and for the use of the said plaintiffs ; and also in the
further sum of three hundred dollars for the forbearance
by the said plaintiffs at the defendant’s request, o
moneys before then due and owing by the said defen
dant to the said plaintiffs ; and also in the further sum
of three hundred dollars then and there found to be
and owing by the defendant to the plaintiffs on an ac
count stated between them, and being so indebted, s e,
the said defendant, in consideration thereof afterwar s
to wit, on the day and year last aforesaid, at New Bruns
40 wick, in the county and within the jurisdiction aforesai ,
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undertook, and then and there faithfully promised the
the said plaintiffs to pay them the said several last men-
tioned sums of money, when she, the said defendant,
should be thereunto afterwards requested ; yet the said
defendant has not as yet paid the said several sums of
money above mentioned, or any or either of them, or
any part thereof to the said plaintiffs, (although often
requested, &c.) But the said defendant to pay them
the same, has hitherto wholly neglected and refused,
and still doth neglect and refuse. Wherefore the said 10
plaintiffs say that they are injured and have sustained
damage to the value of three hundred dollars, and there-
fore they bring suit, &c.

And the said defendant, by Woodbridge Strong &
Sons, her attorneys, comes and defends the wrong and
injury when, &c., and says that she did not undertake
or promise in manner and form as the said plaintiff hath
above thereof complained against her, and of this she,
the said defendant, puts herself upon the country, &c.

And for a further plea in this behalf as to the matters 20
stated in the first and second counts of the said plain-
tiffs’ declaration by it filed in this cause, the said defen*
dant, by leave of the court here for that purpose had
and obtained, according to the form of the statute in
such case made and provided, says that the said plain-
tiff by reason of anything stated or set forth in said first
and second counts, or either of them, ought not to have
or maintain its aforesaid action thereof against her, be-
cause she says that in and by the said acts of the legis-
lature of the State of New Jersey incorporating the said 30
plaintiff, and in the said plaintiffs’ declaration referred
lo it was enacted as follows, to wit:

“11. And be it enacted, That it shall and may be law-
ful for the said company (meaning thereby the said
plaintiff) to construct and make a turnpike road from
Old Bridge, in Middlesex county, to New Brunswick, in
said county, beginning in the public road at Old Bridge
uear the hotel kept by L. W. Spencer, and thence fol-
owing on or near the route of the said public road, and
euding at the bridge at Weston’s Mills, (being the road 40
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stated and mentioned in the plaintiffs’ declaration, ad
therein alleged to have been by it duly constructed &
turnpike road), which said turnpike road shall not be ke
than thirty-two feet nor more than fifty feet in widh
excepting the cut through the hill near Old Bridge, ad
sixteen feet of the same shall be sufficiently bedded and
faced with stone, gravel or other material to make a
solid, firm and even road; the said sixteen feet sul
be so graded that in its progress no part of it shall rse

10 above an angle of six degrees with the plane of the
horizon; and the said company shall construct, keep in
repair, maintain and make good and sufficient hridges
along the line of said road not less than eighteen feet in
width; and whenever said road shall be raised so mxh
at the margin or side as to render carriages pasing
thereon liable to overset, the said company shall case
good and sufficient railings to be erected and nmin
tained at the sides so as to prevent horses and carriages
from running off.”

20 And that in and by the said act it was further enacted
as follows, to wit: “ 13. And be it enacted, That as soon
as the said company shall have constructed, in a work-
manlike manner, the said road according to the several

”»

directions in the eleventh section ” (meaning that portion
of said act hereinbefore set forth,) “and the true intent
and meaning of this act, it shall and may be lawful for
the said company to erect gates or turnpikes across the
said road, and to demand and receive toll for traveling
each mile and all fractions over half a mile of said road,

30 not exceeding the following rates, to wit,” the rates st
forth and mentioned in the said plaintiffs’ declaration,
as will more fully appear in and by the said act of the
legislature.

And the said defendant in fact saith that the sa
plaintiff did not nor has it duly constructed said tun-
pike road in the manner prescribed by the aforesaid ac
of the legislature, and did not nor has constructed ina
workmanlike manner the said road according to
several directions in the eleventh section of said act, an

40 the true intent and meaning of said act in this, thati
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dd not nor has constructed or made the said road so
much as thirty-two feet in width, excepting the cut
through the hill, near Old Bridge; that so much as six-
tenfeet in width of said road was not nor has been suf-
ficdently bedded and faced by it with stone, gravel or
other material to make a solid, firm and even road ; that
omuch of said road as should have been constructed
byit to the width of sixteen feet, was not nor has been
sograded by it that in its progress no part of it should
rise above an angle of six degrees with the plane of the
horizon; that it did not nor has constructed or made
good and sufficient bridges along the line of said road,
natless than eighteen feet in width.

And that whenever the said road has been raised so
much at the margin or side as to render carriages pass-
ing thereon liable to overset, it did not nor has caused
goad and sufficient railings to be erected at the sides so
astoprevent horses and carriages from running off, but
thesaid plaintiff, each and every of the above directions,
requirements and conditions precedent, has hitherto
ignored and wholly failed and neglected to do and per-
form and still fails and neglects to do and perform, con-
trary to the provisions aforesaid of the said act of the
legislature, and of this the said defendant puts herself
uoon the country, &c.

And for a further plea in this behalf, as to the matters
stated in the first and second counts of the said plain-
tiff s said declaration, the said defendant, by leave of the
court here for that purpose had and obtained, according
°theformof the statute in such case made and pro-
vided, says that the.said plaintiff, by reason of anything
stated or set forth in said first and second counts, or
cither of them, ought not to have or maintain its afore-
& acti°n thereof against her, because she says that in
®ud by the said act of the legislature of the State of New
ersey incorporating said plaintiff, and in said plaintiff’s
cc aration referred to, it was enacted as is particularly
e orth in the plea by the said defendant last above
Lea e™» and it was further enacted as follows, to wit:

And be it enacted, That before the said company ”

30

40
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(meaning thereby the said plaintiff)) “ shall receive tdl
for traveling said road,” (meaning thereby the road in
plaintiff’s declaration stated to have been constructed e
a turnpike,) “ they shall cause mile posts or stones tobe
erected and maintained, one for each and every mile in
use on said road, and on each post or stone shall be faily
and legibly marked the distance the said stone or postis
from Old Bridge, and shall cause to be fixed and always
kept up at the gates or turnpikes aforesaid in some con

10 spicuous place, a printed list of the rates of toll which
may be lawfully demanded; and also a board, on which
shall be printed in large letters, *keep to the right, asthe
law directs,” ” as will more fully appear in and by sad
act of the legislature.

And the said defendant in fact saith that the sad
plaintiff did not nor has complied with the said provis-
ions of said act of the legislature, in this, that it did not
nor has kept in repair or maintained good and sufficient
bridges along the line of said road, not less than eighteen

20feet in width; that whenever the said road has been
raised so much at the margin or side as Jo render car-
riages passing thereon liable to overset, it did not nor
has caused good and sufficient railings to be maintained
at the sides, so as to prevent horses and carriages from
running off; that it did not nor has caused mile posts
or stones to be erected nor to be maintained, one for each
and every mile in use on said road, having on each post
or stone fairly and legibly marked, the distance of t e
same from Old Bridge; and that it did not nor has

30 caused to be fixed nor to be kept up at the gates or tum®
pikes aforesaid, in a conspicuous place, a printed isto
the rates of toll which might lawfully be demande ,y
said road were otherwise properly constructed and maiQ
tained,) nor any board having painted thereon in arge
letters, “ keep to the right, as the law directs, bu
said plaintiff, each and every of the above directions, re
quirements and conditions precedent, has hither o ig
nored and wholly failed and neglected to do an P
form, and still neglects to do and perform, contrary

40 the aforesaid provisions of the said act of the legis au
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and this she, the said defendant, is ready to verify ;
wherefore she prays judgment, if the said plaintiff, by
virtue of anything in said counts set forth, ought to have
a maintain its aforesaid action thereof against her.

And the said plaintiffs as to the said pleas of the said
defendant by her first and secondly above pleaded, and
whereof she hath put herself upon the country, do the
like.

And the said plaintiffs, as to the said plea of the said
defendant by her thirdly above pleaded, say that the 10
said plaintiffs, by reason of anything in that plea alleged,
ought not to be barred from having and maintaining
their aforesaid action thereof against the said defendant,
because they say that they, the said plaintiffs, have com,
plied with the said provisions of the said act of the leg-
islature set forth and contained in the said third plea of
the said defendant, according to the true intent and
meaning of the said act. And this the said plaintiffs
pray may be inquired of by the country, and the de-
fendant doth the like. 20

Therefore it is commanded the sheriff that he cause
tocome before the judge aforesaid, at New Brunswick
aforesaid, on the first Tuesday in April, A. D. eighteen
hundred and eighty-five, twelve, &c., by whom, &c., who
neither, &c., to recognize, &c., because, &c., and the same
isgiven to the parties aforesaid, and now on this twenty-
third day of April, A. D. eighteen hundred and eighty-
five, to which day this cause was continued by vice
oones non mesit brene, comes the parties aforesaid, by
their attorneys aforesaid, and the sheriff of the county 30
of Middlesex having returned here into court the writ
of the State of New Jersey to him directed and delivered,
andin all things being duly executed, with a panel of
the names of the jurors thereunto annexed, and the
jurors of the said jury being demanded, to wit, Joseph
Marcell, John V. Parsell, James Beggan, Jr., James B.
Lake, Charles Aynes, Abraham Gulick, Samuel K. Ber-
8, James Meagher, D. Haines Perrine, David B. Bezzee,
Bernard Roddy, Jr., George Terhune, also, come who to
Sy the truth of the within contained premises, being 40
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duly elected and sworn, on their oaths say that they
find for the plaintiff and assess its damages at the sum
of one hundred and eighty-seven dollars and forty-nine
cents, and so they say all.

Therefore it is considered that the said plaintiff do re-
cover against the said defendant its said damages to the
sum of one hundred and eighty-seven dollars and forty-
nine cents, and also the sum of ninety-three dollars and
one cent for its costs and charges in its said suit in this

10 behalf expended; which said damages, costs and charges
in the whole amount to two hundred and eighty dollars
and fifty cents, and the said defendant in mercy, &c.

Judgment signed April 23,1885.

State of NeW Jersey, Middlesex county, ss.—I, Clarence

M. Slack, clerk of said county, and also clerk of the

Circuit Court in and for the said county, do hereby cer-

tify that the forgoing is a true, full and correct copy of

the judgment, order and proceedings had in said cause,

as the same appears of record in Book K, of Judgments
20 of said court, on pages 14, &c.

Witness my hand and the seal of said county

[1.s.] and court, this 18th day of May, A. D

1885.
C. M. SLACK,
Qerta

Middlesex Circuit Court.

The East Brunswick and New"

Brunswick Turnpike Company, In Case.
v Bills of Exceptions.

30 Rachel Stults.

A. V. SCHENCK,
Attorney of Plaintiffs.
WOODBRIDGE STRONG & SONS,
Attorneys of Defendant.
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Beit remembered that on the fifteenth day of April,
A D 1385, at a Circuit Court held at New Brunswick, in
and for Middlesex county, before Hon. Edward W. Scud-
der, a justice of the New dJersey Supreme Court, and
judge of said Circuit Court, the issue joined in the above
stated cause between the parties (pro ut the pleadings)
care on to be tried by ajury for that purpose duly em
paneled. .

And thereupon said plaintiff’s attorney, to maintain
said issue on its part, offered in evidence an act of the 10
legislature of New Jersey incorporating said plaintiff
and defining and limiting its rights, privileges, powers
and duties, entitled “An act to incorporate the East
Brunswick and New Brunswick Turnpike Company,
approved by the governor of the State February 10th,
A D 1869, and found in the printed public laws of New
Jarsey of A D. 1869, at. page 54, &c. (pro ut the same),
which was thereupon received in evidence.

And also called as a witness J. Biddle Herbert.

dJ. Biddle Herbert, called on behalf of the plaintiff, being 20
duly sworn, testified as follows—

By Mr. Schenck—

Q You are connected with this corporation, the turn-
pke company? A. Yes, sir.

Q In what way? A. One of the directors of the
company.

Q How long have you been a director? A. I was
ore of the incorporators of the company.

Q And have been a director ever since? A. No, sir.

I * Q Been a director for how long? A. Ten or twelve30

vears last past.

Q Do you know Mrs. Rachel Stults? A. Yes, sir.

Q And her husband? A. Yes, sir.

Q Where do they reside? A. South River or Little
Washington.

Q How long have they lived there? A. I could not
&y ; I think quite a number of years.
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Q. What is their business ? A. Stage business e
tween New Brunswick and South River.

Q. How many stages? A. Two stages.

Q. How many horses to each stage? A. Generally
two horses.

Q. In traveling from Washington to New Brunswick,
what route did they travel—how did they go? A
Usually T have seen them come up the road that stkes
the turnpike.

10 Q. The Washington road? A. Yes, sir; there ae
two or three Washington roads that strike the tumpike,
one nearly half a mile below Seaman Christian’s; sone
times I have seen them go the other way, down by M
Shedden’s.

Q. That is below the first toll-gate from New Bruns-
wick ? A. Yes, sir.

Q. What distance from that toll-gate ? A. About two
miles.

Q. How far is that toll-gate from New Brunswick?

20A. Something less than half a mile.

Q. Then did they travel that distance over the pke?
A. Yes, sir.

Q. Making a distance of two and one-half miles
about? A. Yes, sir; a little less than two and one*half

miles.

Q. Between two miles and two and one-half? A
Yes, sir.

Q. How many toll-gates are there over this pike? A
Two.

30 Q. What is the total length of the turnpike between
this and Old Bridge ? A. As surveyed by Sheriff Ds
brow, five and three-quarter miles and two chains.

Q. But the distance traveled by these parties was as
you say, between two and two and one half miles, an
through the one gate? A. Yes, sir.

Q. The nearest gate to New Brunswick ? A. Yes, sr.

[And thereupon plaintiffs’ attorney asked said watness
the following question]—

Q. What year was this road completed and the ga

40 established ?
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[Whereupon defendant’s attorney objected thereto, and
insisted that said question was improper and inadmissi-
ble upon the issue aforesaid, as assuming that said turn-
pkeroad had in fact been properly completed.]

[But his honor, the said judge, held said question to
beproper and admissible in law, and allowed the same
tobe put to and answered by the witness.]

[To which ruling said defendants prayed an exception
adit was sealed accordingly.]

E. W. SCUDDER. [i1.s.) 10

Q What year was this road completed and the gates
established ?

[Whereupon said witness answered said question as
follows]—

A. 1871 or 1872; one gate was established when a
little over two miles of the road was completed, and the
other in 1871 or 1872, when it was completed.

And being further examined for plaintiff, testified as
follows]—

Q Upon the completion of the road? A. Yes, sir.20

Q Which was the first gate, the one nearest or fur-
thest from New Brunswick ? A. The one furthest
from New Brunswick.

Q From that time, from 1871 to 1872, on the com-
pletion of the road, state whether or not the public have
traveled over this turnpike road? A. They have, as
far as my knowledge goes.

Q. And paid toll? A. Yes, sir.

[Objected to.] [Overruled.]

Q Did the defendant, Mrs. Stults, travel over this 30
road with her horse and carriage prior to October 1st,
1879? A. Yes, sir.

[And thereupon plaintiff’s attorney asked said wit-
ness the following question]—

Q State whether or not there was a question raised or
asuggestion, at that time about making a compromise
ab’ut paying a regular rate of toll ?

[Whereupon defendant’s attorney objected thereto and
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insisted that before a contract could be shown a poper
performance of the conditipns precedent whereon the
plaintiffs right to take toll depended, must be poved} I

[But his honor the judge held said question to keI
proper and admissible in law and allowed it to be pt I
to and answered by the witness.]

[To which ruling said defendant prayed an exception
and it was sealed accordingly.]

E. W. SCUDDER. [i.4]

10 [Whereupon said witness answered said question =

follows]—
A. Yes, sir.

And being further examined for plaintiff testified &
follows—

Q. What was the question raised about the compro-
mise ? A. I had formerly had a contract with themin
regard to paying toll at a reduced rate; they had gt
behind some in their toll, $20,1 think ; then I had tle
gates closed and made them pay the regular toll for

20 awhile. .

Q. What was the regular toll, according to the rates.
A. It was six cents a single trip to New Brunswick, six
cents each way.

Q. That is for the stage and two horses? A. Yes, sr.

Q. Then you ordered the gates closed ? A. Yes, sir,
and collected the full toll for a short time.

Q. At the toll-gate, in the regular way? A. Yes,sir,
Mr. Christian spoke to me and asked if some arrange
ment could not be made whereby I could givet

30less toll; I told him I was willing to make the arrange
ment; after some talk, seeing him a few times, we agre
to let him have the toll at $65 per year.

Q. Payable how ? A. Payable monthly.

The Court—What has Mr. Christian to do with it?

Mr. Schenck—We will come to that.
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Q Mr. Christian was acting intermediary between you
[ and the other parties? A. Yes,sir.
Q That was about what time ? A. About the I1st
I of October, 1879.
Q In pursuance of that agreement were there pay-
[ mentsmade? A. Yes, sir, there were payments.
Q State when those payments were made and what
J theywere? A. One payment, made October 31st, $5.30 ;
| November 29th, $5.42; December 31st, $5.42; April 22d,
I 18 $542; May 15th, $5.42; July 31st, $10.84—that is 10
for two months; September 27th, $10.10; then I received
anote.
Q Look at November 6th ? A. November 6th, $5.00.
Q That makes a total of how much? A. $52.93;
then T received a note of Rachel Stults, endorsed by
Fank Stults; I cannot tell the date that I received it,
but I can give the date that it was due in the bank ; it
wes for $50—paid in the bank May 17th, 1882—the Na-
tional Bank of New dJersey; that is the last payment
that I have received. 20
Q That was the total of the payments—$102.92 7 A.
Yes sir; I have ridden back and forth a few times in
thestage; I don’t know whether that is charged or not.

Cross-examined by Mr. Strong—
Q The contract or arrangement that you have spoken
d) did you see Mrs. Stults at all at the time the arrange-
mert was made? A. No, sir, not personally.
Q You did not see Mrs. Stults personally about
I making this contract ? A. No, sir.
Q Who did you see? A. Mr. Christian. 30
Q Did you see Alfred Stults about making it at all ?
A Ny, sir.

& How much behindhand was that stage concerning
when you made this arrangement or contract ?

A % 1impression is about $24.
Q Were these payments that were afterwards made in
nida‘g)on of this $24 ? A. I did not so understand it.
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Q. Were you ever paid that $24 by anybody? Al
have not been.

Q. This arrangement that you made with Mr. (ug!
ian—give it to me fully—$65 a year? A. Yes, sir; tog
paid monthly.

Q. For how long? A..No definite time.

Q. Don’t you remember that Mr. Christian said thet!
Mr. Stults would try that for a year? A. No, sir.

Q. Did Mr. Christian say to you that Mr.. Stults nacd

101it a condition that he would try it for a year, and sen
what kind of order your turnpike was put? A N
thing of the kind.

Q. Nothing of the kind took place? A. No, sir; U
don’t remember anything of the kind.

Q. Did it take place—did Mr. Christian ever aged
with you that Alfred Stults should pay that $65? Al
There was no—the agreement was that I wastohave$65
a year for these stages,.and it was to be paid monthly.

Q. Who was to pay it? A. The proprietors of tte

20 stage line.

Q. But nothing definite was said on that head? A
I do not recollect the conversation on that point.

Q. Did not Mr. Christian tell you at the last conversa-
tion had about this matter that $65 was too much, and
he did not know whether it would be paid ? A. Np s

Q. Did he tell you that? A. He said he thought it
was too much, and offered $50; I told him the lowest I
would take was $65.

Q. Did Mr. Christian tell you at that time that he ves

30 not authorized to represent anybody? A. No, sir,
don’t think he did.

And said plaintiff’s attorney also called as a witress
Seaman T. Christian.

Seaman T. Christian, called on behalf of the plantiff:
being duly sworn, testified as follows—

By Mr. Schenck
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I Q Where do you reside? A. A mile this side of
mWashington,
I Q Doyou know Mr. Herbert? A. Yes, sir.
I Q Onor about the 1st of October, 1879, did you have
[a conversation touching the payment of tolls? A. I
it remember the date, but I suppose about that time.
I Q You heard this,testimony this morning? A. Yes,
[ 54
I Q Was it correct ?
I [Ovjected to.] 10
I Q State in your own way what the conversation was ?
A Iwent and talked to Mr. Herbert; I came across him
sonewheres, and wanted to know whether Mrs. Stults
audd not commute on that turnpike, as paying too much
toll; T wanted it done to make it peaceable between the
two, Stults was finding a good deal of fault with the
iturnpike; I proposed that Mr. Stults pay him $50 a
vear; I think they were then paying full toll.

Q You suggested $50 ? A. I did.

Q Did he object or accept? A. He objected to the20

Q What sum did lie suggest? A. He said $65; my
Impression was it was $60; I may be mistaken about
thet.

Q Either $60 or $65? A. Yes, sir.

Q Did you settle upon that? A. I think I told Mrs.
Stts so.

Q Did you tell Mr. Herbert afterward that that was
satisfactory? A I do not remember about that, I sup-
peethat I did ; he says that I told him. 3q

Q I ask you what you said to Mr. Herbert, whether
you said it was satisfactory ? A. I do not remember

mg him in those words.

T DO* Sa” *11 ~ ose words, but in substance ? A.

I Qi ~ 1S we would try it a year.

vh TH n°* &k *ou a”a” >why do y°u introduce

L dl. -t ask you—I asked you what you said to

I A A A d° n0fremember just what I said.
Lm Ay°u say to him that the sum suggested by

I ' »wassatisfactory ? A. I do not think I said that. 40
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Q. You did understand that the sum of $65 weste
sum agreed upon? A. You say $6£> my inpression
is it was $60.

Q. One or the other sum was agreed upon? A Y5
sir.

Cross examination by Mr. Strong—

Q. You did not see Mrs. Stults about this matter &
all, did you? A. No, sir.

Q. You were friendly with Alfred Stults and Bdle

10Herbert? A. Yes.

Q. And you were acting for both to keep the peace?
A. Yes, sir.

Q. And like a good many other peacemakers, you gt
yourselfin court? A. It seems so.

Q. You said that Mrs. Stults was complaining abot
the road ; what was she saying about the road ?

[Objected to.]

Q. How many interviews did you have with Mr. Her-
bert about this matter? A. I could not tell you, mt a

20 great many.

Q. Was there more than one? A. More than onel
think.

Q. Did Mr. Stults come to you to ask you to go and
see Mr. Herbert? A. I do not think he did.

Q. It was after you had seen Mr. Stults, and had ths
conversation with him and heard his complaints that
you went and saw Mr. Herbert? A. Yes, I knew how
Mr. Stults felt about it.

Q. Did you mention anything about this complaint to

30Mr. Herbert? A. I don’t think I did.

Q. You do not think you said anything about thecom
plaint of Mr. Stults ? A. No, I don’t remember.

Q. Do you know what you said to Mr Herbert? A
No, I do not; T only know that I wanted him to take
S50

Q. Did you bring Mr. Herbert and Mr. Stults together
at all 2\ A. No, sir.

Q. DRiadbyow saw amything te Mr. Herbert about w a
Mr. Stults had said about the road not being propery

H
1
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instructed? A. I might have said something, I do not
remenber.

Q Did you and Mr. Herbert have any talk about the
road not being properly constructed? A. I do not re-
menber anything.

Q That is with Mr. Herbert, about the proper con-
struction of the road ? A. No, sir; not at that time ; we
have at other times not then.

Q And Mr. Stults said, “we we will try it for a year,
adseewhat they will do?” A. Something like that, we 10
will try it and see what they will do.” *

Q Did Mr. Herbert say to you that Mr. Stults could
have the toll at that rate if he would keep still, or some-

jthing to that effect? A. No, sir.

And plaintiffs’ attorney also called as a witness Jer-
emah Ferguson.

Jeremiah Ferguson, called on behalf of the plaintiff,
being duly sworn, testified as follows—

By Mr. Schenck—

Q Where do you reside now ? A. New Brunswick. 20

Q Were you at one time a gate-keeper on the turn-
jpike? A. Yes, sir.

Q Which one? A. The first gate this way.

Q For what time? A. I went there the 28th of
T April, 1883.

Q And remained until when ? A. Last March 11th,
1188

Q Do you know Alfred Stults? A. Yes, sir.

Q I want to call your attention prior to October, 1883,
I fiomApril, when you first went there, until the follow- 30
I lowing October; I want to ask you whether the Stults
I Lreof stages passed through that turnpike during that
| time? A. Yes, sir.

& How many stages? A. Two.

& How many horses to each stage ? A. Two.

Q How many trips a day9 A. Three trips a day
round trips.
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Q. How many days in the week ? A. Six days.

Q. Was that during the whole time ? A. Yes, sir.

Q. Who drove the stages? A. Mr. Stults drove ae
and James Robinson drove another, they told me.

Q. Did they pay toll during that time? ANy
sir; not during that time.

Q. Did you demand toll during that time? A Ny
sir.

Q. Why not? A. Mr. Herber told me not to ask far

10 any toll of them, they paid by the year.

Q. As to all other persons, did you collect toll from
them ? A. From all who did not hire by the month ar
year.

Q. There were other persons who paid by the nmonth
and by the year? A. Yes, sir.

Q. And with regard to the others—they paid as they
passed through the gate? A. Yes, sir.

Q. Were any suffered to pass without paying? A
No, sir; except those who hired by the month or year.

20 Q. Was there much travel over that road? A. Yes,
sir.

Cross-examination by Mr. Strong—

Q. Where does this road you speak of lead from? A
From Old Bridge to New Brunswick.

Q. The South River road comes in on it? A. Yes, sir.

Q. Did you know anything about this road before the
turnpike was organized ? A. I did not.

Q. It is the only way to go from South River to New
Brunswick, over your turnpike? A. That is the only

30 way I know of, except you cross over and go by Hill
town; it is the only direct road.

Q. You said that Alfred Stults and his stages went
over your turnpike from April, 1883, to October, 1883?
A. Yes, sir.

Q. Did they pass over the road by your toll-gate every
time? A. Yes.

Q. Did they pass through your toll-gate every day?
A. No, sir, I think not.

Q. Did not pass through the toll-gate every day? A
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N sir; about the first of October or latter part of Sep-
temmber, he rode through the field back of the house.

Q So he escaped going through the toll-gate by driving
through the field ? A. After the 4th of July that year
he did.

Q That was 18837 A. Yes, sir.

Q After the 4th of July, 1883, he turned off of the
turnpike before he came to your toll-gate, drove around
the toll-gate and then into the turnpike on the other
side? A. Yes, sir.

Q How far from your dwelling-house did he come in ?
A About two hundred paces from my house up to where
he drove in, and about the same distance where he came
out.

Q Through whose field did he go? A. I think Mr.
Clancy had leased the field.

Q From the 4th of July down to the 1st of October,

didn't he drive through that field all the time? A. No,
S

Q Didn’t he drive through the field th'e greater part 20

of the time? A. Yes, sir.

Q How many times between those dates did he drive
through your toll-gate ? A. Whenever Clancy ploughed
up the field, then he rode through the gate for a day or
two, and ran against the gate and smashed it right down.

Q How did he come to do that ? A. I shut it.

Q What did you shut it for ? A. Mr. Peterson was
filyboss at that time, and he told me if Mr. Stults re-
fused to pay toll to shut my gate, and I went to him and

bepaid me toll, but he broke it down before I had a 30

chance to open the gate; he smashed it down and
cane pretty near smashing me under it, and before I
got the gate out of the way the other stage came up and
rode over it.

Q Was that the day you went out with a club in your
band to stop them ? A. I never had a club in my hand
t° stop them.

Q Was it on the 4th of July that you asked Alfred
Sudts for toll 2 A. Yes, sir.

Q I thought you said you did not ask him for toll 40
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from the time you came there, because he paid by the
year ? A. Up to the 4th of July, I said ; that is what I
meant, if I did not say so.

Q. Then you did not ask him for toll up to the 4thd
July 2 A. No, sir.

Q. But from the 4th of July on you went to olet
toll of him every time you had a chance? A. Yesgir.

Q. How many times did you shut the gates on hm
between the 4th of July and the 1st of October, 18337

10A. T did not keep any account.

Q. How many times do you think ? A. It might hawe
been a dozen times, and maybe not so many.

Q. Every time that you saw the conveyance of Stubs
coming down the road you slammed the gate shut? A
Yes, sir.

Q. And when Mr. Stults came there and the gate was
shut he paid the toll ? A. Yes, sir.

Q. And then you let him through ? A. Yes, sir.

Q. During the time that Mr. Stults turned back

20through Clancy’s field, you could not get the toll? A
No, sir.

Q. How many times did Mr. Stults smash your tum
pike gate down ? A. Once he knocked it open—oncear
twice—but he did not break it but once.

Q. Did he pay his toll before he broke it? A. Yes
sir, he did.

And plaintiff’'s attorney also called as a witness
Charles Elkins.

Charles Elkins, called on behalf of the plaintiff, being
30 duly sworn, testified as follows—

By Mr. Schenck—

Q. Where do you reside ? A. North Brunswick.

Q. You were connected with this turnpike in its be-
ginning, were you not ? A. Not in its beginning.

Q. How soon after ? A. In 1871 and 1872 I was con-
nected with it, and a portion of 1873.
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Q How were you connected ? A. I purchased one-
I half of the stock of that road from Peter Jernee.

Q Had they commenced to construct the road at that
I time? A. Yes, sir.

Q When did they commence? A. I cannot say.

Q Had you anything to do with the construction of
j theroad? A. With three miles and about one-half.

Q Which end ? A. This end—the northerly portion
from Weston’s mills to Hardenburgh’s corner.

Q That covers the whole of the part of the turnpike 10
traveled over between South River and New Brunswick ?
A Yes, sir; and a little more.

Q When was that part constructed ? A. In 1872 it
wes finished; there was a little work done in 1871 on it.
Q Who had charge of that construction ? A. I had.
Q When was it completed ? A. In the fa’l of 1872.
Q When was the toll-gate on this section established ?
A Shortly after the completion of the road—within

thirty days.

Q By whom was that established ? A. By me. 20

Q Who was the first toll-gate keeper at that gate ?
A George Davidson,

Q Under whom ? A. Under my directions..

Q How long did he remain there ? A. The best part
of two years.

Q Were tolls regularly received at that toll-gate dur-
1? | e whole time? A. Yes, sir ; with the exception of
once in a while when the roads would be a little bit
out of order.

Q y*en that happen? A. Through the early30

arto t'e spring, when the frost was coming out of the

ground.

gl .~”. thoy remain open on that account? A. A
or period ; sometimes a week ; they were opened on

(6 several occasions.

keLLWa! thaUhe rule? A- 1 authorized the toll-gate
good ADQe when they found the road was not in
Growth Th°n>to communicate with one another and

e gates open, and to charge no toll from anyone.
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Q. While the frost was coming out? A. Yes, sir; a
from any other cause.'

Q. With that exception this turnpike was travelled
over, and tolls were regularly demanded and received &
that toll-gate, from that time continuously on? A Yes
sir.

Q. Down to the present time, so far as you know? A
Yes, sir.

Q. During that time it was under your own supe-

10vision? A. Yes, sir.

Q. Was there much travel over that road? A A
that time considerable.

Q. That road, taking the whole turnpike, was it com
structed from Old Bridge to New Brunswick ? A Yes
sir, to the line.

Q. In regard to the width of that road, was it any
where less than thirty-two feet ?

[Objected to.]

Q. What was the width ? A. In some places it would

20overrun that, and in some places about that; I don't
think there was any place in that road that was nar-
rower than thirty-two feet.

Q. Was it over fifty feet wide? A. In places; yessir.

Q. What places were those? A. At the head of the
hill at Weston’s mills.

Q. What was the cause of that? A. That hill was in
a very bad condition, and it required a great deal of
dressing, and it required the moving of a great deal of
side dressing to get that hill in proper shape; there ves

30a large amount of work done on that hill; at other
places where it was not necessary, it ran about thirty-two
to thirty-eight feet.

Q. Did it exceed that in any other place? A. I think
not.

Q. In regard to the gravel or stone or other material,
wlbat width of the turnpike was graveled ? A. Gravel
and other materal was used ; stone among the gravel.

For what width ? A. In various widths.
q¢ mi« narrowest? A. I do not think there was a
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place on the road where the road-bed, after being formed,
would measure less than eighteen feet.

Q With' regard to the time when it was completed,
being a solid, firm, even bed ? A. It was considered to
bein a good, fair condition—very good condition.

Q At the time of its completion ? A. Yes, sir.

Q You say it was a solid, firm and even bed ? A. It
wes

Q Was there any part of this turnpike raised on the
margin or side so as to render carriages passing liable to 10
overset? A. No, sir; not for a sober man.

Q You have spoken about throwing open the gates,
owing to the road being out of condition at certain pe-
riods of the year; will you state why and how that was;
whet was this caused by—the action of the frost? A. All
new-formed roads are likely to heave and fall away, to

|get in bad condition, and we have to repair them.

Q Has the frost any action upon it ? A. Yes, sir.

Q What? A. To heave up in spongy places, where
1tis springy. 20

Q What was the general character of the road-bed
Mere? A. Some places very bad before it was formed
into a pike.

Q What was the character of the soil? A. In spots
lquicksand, and in other spots heavy clay.
| Q In this sixteen feet you used principally gravel ?

*Except on the quicksand ; there I used the clay until
itbecame bedded with the quicksand, and then I put
gravd on it.

Q Who constructed the other end? A. Under the30
direction of Mr. Herbert.

Cross-examination by Mr. Strong—

*This was the old road before the turnpike came
1 existence ?
[Objected to.]

q’ "Su®s long before my memory.

a , . " runs from Old Bridge to New Brunswick ?
*{es, sir.
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Q. You did not build any additional road, or layat
any new road ? A. No, sir.

Q. But you constructed your turnpike on the top d
the old road ? A. Yes, sir, except at Weston’s mills; ve
had to diverge there on account of the construction
this bridge that the county was building; it threwit
more to the eastward.

Q. You built an addition to the old road? A Ny
simply threw the road out to meet this bridge.

10 Q. That road is the only direct route in going fian
New Brunswick to Little Washington ? A. It is e
only direct route.

Q. How long did your administration continue? A
From the commencement until the end—about thee
years.

Q. Did you sell out your stock then ? A. Yes, gr.

Q. You have not been a stockholder since? A. Ilae
had no interest in the road since, and have had nothing
to do with 1it.

20 @ Do you know anything about its present condi-
tion ?

[Objected to.]

Q. You have spoken about the width of this road; in
your measurements, from what points to what points
you call the width of the road ? A. From the ditches,

Q. From the inside edge of the ditches, or outside?
A. From the inside.

Q. You say you made that turnpike thirty-two feet be
tween the inside edges of the ditches? A. Yes, sir,

30 meant to do that.

Q. Did you take measurements ? A. I did occasion
ally, here and there.

Q. Who assisted you in your work ? A. I employe
several. .

Q. Who? A. George Hatler, James Jamison, two o
the Provosts; some of Daniel McLaurey’s men, hoss
and carts—I could not say all.

Q. Did you have Henry Serviss? A. A short si®
Henry Serviss and his son, I know his son worked a

40 me, I forget whether Henry Serviss did or not.
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Q What did you do your measuring with ? A. Paced
it off

Q You did not measure with any accurate instru-
ment? A. No, sir.

Q You paced off thirty-two feet ? A. Yes sir, so as to
ooe within charter.

Q And that was all the measuring you did ? A. Yes,
Sir.

Q In forming the road, how did you make it; did you
scrape it up from the gutter on each side ? A. We had 10
toin some places, to bring it to a crown.

Q Made a gradual rounding top ? A. Yes, sir.

Q What did you put on top of that? A. Gravel,chief-
ly.

Q How wide a place of gravel did you put on ? A.
About twelve feet. It would gradually spread out by
the wagons forcing it out.

Q You did not measure that? A. No.

Q How many loads of gravel wide, did you gravel the
road? A. Some places two and some places one. 20

Q How much of a thickness of gravel did you put on
thsroad? A. From six inches to eighteen.

Q Measure it, or guess at it ? A. Guessed at it.

Q For how large a space of ground did you make one
load of gravel do? A. We dropped the load of gravel,
and calculated it to go no further ahead than the length
of the wagon ; we spread it out sidewise.

Q You made one load of gravel cover a space about
aswide as a wagon-body ? A. That is, of the length of
the wagon. 30

Q And the width ? A. The whole width of the
1oad, twelve feet.

Q Where did you get your gravel? A. Part of it
rom Mr. Tonner’s and part from Mr. Pettit’s pits, and
(;]P?I”tgfrom Edward Kearney’s—that was the first grav-

Q When did you do the second graveling? A.
six months after the first graveling.
Q The first graveling was not sufficient? A. In
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some places only; the whole road-bed was not graveled
over a second time, only in places where it required it

Q. What places did you gravel the second time? A
Between Tice’s and a man by the name of Lambert.

Q. Have you seen the road lately ? A. Last Decem
ber.

Q Is it wider or narrower than when you left it? A
I do not think it is any wider.

Q. Is it narrower? A. I do not see how it.could be

10 narrower.

Q. I understand you to say that you never graveled
it except this one time, and a part of it a second time?
A. That is all.

Q. Did you do any other making of the road except
that ? A. I formed a portion of the road-bed.

Q. Where was that? A. From Tice’s to the Vande-
vender hill.

Q. Was a part of the road formed before you came
into control? A. Yes, sir.

20 Q. Where was that formed from ? A. Along Danel
McLaury’s; also between the first Washington road and
Shedden’s.

Q. It was formed from Daniel McLaury’s to where,
before you came? A. From there down to Edward
Karney’s.

Q. How large a portion—how much of the road a
been formed on this end before you came to it? A
suppose, in all, about one mile and three-quarters a
been formed. A

30 Q. Then you formed how much after you got there.
A. About two miles.

Q. And that two miles, together with what ha * e®
previously formed, carried the road from Weston s m
to where? A. To Hardenburgh’s corner.

Q. That is Mrs. Tanner’s? A. Yes, sir, the same thing.

Q. And the road to Washington turns off before yo
get to Hardenburgh’s corner? A. Yes, sir.

Q. How much this side? A. About a mile t is®

Q. So that portion of the road upon which Mrs. ~*

40 would have to travel, in coming from South River, wo

>
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I be the mile and three-quarters formed before you came
there, and then about a mile, which was made by you ?
A Yes, sir.

Q That portion of the road that was formed before

I you came, you simply carted gravel on ? A. Gravel, and
in some places clay, on the quicksand.

Q Do I understand to add clay to quicksand is a good
thing to make aroad ? A. Gravel and quicksand would
not make a road.

Q But gravel, clay and quicksand will make a nice 10

II road? A. Yes, sir.

Q That part of the road you did form you scooped up
out of the gutters into the middle and put the gravel on
top? A. Yes, sir.

Q Without making any measurements, except as you
have given? A. Yes, sir.

By Mr. Schenck—

Q Part of the road which you did not form, who
formed that? A. I think under the direction of Mr.
Herbert—I don’t know. 20

Q This part of the road that you say you formed by
scooping up and making a crown in the center, what
was the foundation of that road ? A. A portion of it was
clay; part of it was clay and part of it was ordinary
loam

Q Good, solid bottom? A. No, sir, not a natural
solid bottom.

Q Part of it was? A. No, sir; there was no part of
that road solid bottom, except at Weston’s mill hill.

Q In this forming the sand was relied upon to make 30
asolid road? A. The gravel was.

Q And you say that that was laid at least sixteen feet
wide?

[Objected to.]

Q It was laid in the centre and spread from the
centre on each side ?  A. Yes, sir; dumped in the centre.

Q  Where was the main thickness of the gravel ? A.
In the center of the road.
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Q. Where did you put the most gravel ? A. Between
Tice’s and Vandevender’s.

Q. Was the greater part of the gravel put there? A
Yes, sir; because it was a tremendous bad niece of road,
almost impassible.

Q. Arising from what? A. A wet, springy ground.

Q. What was the character of the soil there? Aloam
and clay, the greater part of it.

Q. That part of the road that you did not construct at

10 this end, what was the character of that section when
you went there ? A. A sandy gravel. *

Q. Was it in good condition ? A. Yes; very good con-
dition.

Q. How did that section of the road as to the construc-
tion and the character of the soil compare with that
which you constructed ? A. Much more favorable than
the part I constructed.

Q. As to the character of the soil? A. Yes, sir, and
the natural drainage.

20 Q. What was the character of the soil ? A. Heavy
loam, and the water had free passage way, so as not to
lay in the vicinity of the road.

Q. And the part you constructed, had the water free
passage or not? A. We had a good deal of trouble.

And plaintiff's attorney also called as a witness J-
Elmer Stout.

J. Elmer Stout, called on behalf of the plaintiff, being
duly sworn, testified as follows—

By Mr. Schenck—
30 Q. Were you connected with this road in its early his-

tory ? A. Yes, sir.

Q. When did you become acquainted with it? A
Along about 1870.

Q How ? A. I bought Mr. Herbert’s interest out.

Q. As a stockholder ? A. Yes, sir.
Q. Had you anything to do with the construction o
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that road ? A. Not particularly, I had an agent or gen-
tlemen who did that.

Q Who? A. Mr. Elkins.

Q Was your attention called to the construction of
the road as it was being constructed ? A. It was, I went
over it frequently.

Q You did make it a point to look over it? A. I did.

Q It was constructed from Old Bridge to New Bruns-
wick? A. Yes, sir.

Q And from Old Bridge near the hotel of Spencer’s? 10
A Yes, sir.

Q And then ended at the bridge at Weston’s mills?
A Yes, sir.

Q What was the width of the road ? A. The main
width was thirty-two feet.

Q What was the width of the road ? A. I believe it
was thirty-two feet wide ; the road was to be.

Q Was it so constructed ? A. So far as my observa-
tion went, and I looked at it very closely, and from the

information I could get from the men that I employed, 20
it was.

Mr. Strong—1I do not want the information.

The witness—Then it was 1 paced every yard of it

and examined it myself, so that I was certain that I was
in the charter.

Q There is one exception through Old Bridge—you
are familiar with that locality—explain what is the
meaning of that exception, “ Except the cut through Old
Bridge?” A. That refers to the big hill there, where
they had to make a very deep cut—twenty-five feet in 30
places—and to dig that through the whole width, thirty
feet, it would take $10,000 to do it, and in getting that
charter that was looked after and excepted.

Q What is the width through that cut? A. I should
@t think it was over twenty feet.

Q With regard to bedding and facing with stone,
gravel or other material to make a solid, firm and even

5
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bed. how much and what width of the turnpike wass
done ? A. Sixteen feet, as I understand.

Q. What was that bedded and faced with? A. It ves
to be with stone and gravel, or other hard substance.

Q. What was it, in fact? A. It was with gravel,the
best we could get.

Q. Was it so done as to make a solid, firm and even
bed ? A. I understand it so; it was so, too.

Cross-examined by Mr. Strong__

10 Q. At the time you were making this road, did you
take any measurements yourself? A. Yes, sir.

Q. What did you measure with ? A. With a tape lire.

Q. Where did you measure ? A. On every two hun-
dred feet of the road.

Q. Measured with the tape line? A. Yes, sir, and
drew it very straight.

Q. On every two hundred feet of the road, where?
A. All the way from Weston’s mill, where it was con-
structed, to Hardenburgh’s corner.

20 Q. Where did you measure it? A. I measured the
whole road to see whether that was thirty-two feet.

Q. Where did you measure ? A. From fence to fence.

Q. And you got thirty-two feet from fence to fence?
A. All the way clear through, and there was-----

Q. Your thirty-two feet measure was all the way from
fence to fence? A. Yes, sir, except where the woods
were.

Q. Where is the ditch ? A. Ditch on each side of the
road.

30 Q. On which side of the fences are the ditches? A
They are mostly alongside of the constructed road to
draw the water off.

Q. Are the ditches between the constructed road and
the fences? A. Certainly they are, all the way along
the line.

Q. Between the constructed road and the fences? A
Yes, sir.

Q. Then how is a man going to drive between the two
fences ? A. There is the road-bed.
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Q Can a man drive along that turnpike now, along-
side of the fences? A. No; he could on the turnpike.

Q Does that turnpike extend from fence to fence?
A T didn’t say so; I said sixteen feet of the road.

Q You say that you constructed a turnpike thirty-two
feet, and that that extends from fence to fence ? A. Yes,
sir, the space must be that.

Q The space from fence to fence was thirty-two feet ?
A Yes, sir.

And plaintiff’s attorney also called as a witness An-10
drew J. Disbrow.

Andrew J. Disbrow, called on behalf of the plaintiff,
being duly sworn, testifies as follows—

By Mr. Schenck—

Q You are a practical surveyor? A. Yes, sir.

Q And have been such for a great many years? A.
Yes, sir.

Q What was your first connection with the turnpike
company ? A. In running the lines of the road, after
the charter was obtained, from Weston’s mill to Old 20
Bridge. nVvV i

Q You run the line of the road ? A. Yes, sir.

Q For what purpose ? A. To locate the road.

Q Was the road actually located on the line a& you
ran it? A. Yes, sir.

Q Where was the beginning point ? A. We began at
the bridge at Weston’s mill and ended at Old Bridge.

Q Near the hotel kept by Spencer ? A. Yes, sir.

Q Weston’s mill is the line of the New Brunswick
aty limits? A. Yes, sir. 30

Q Was your attention called to the construction of the
road? A. Yes, sir.

Q In what respect ? A. I was considered the engineer
? ~>to superintend it, to see how it was built, go over

frequently.

Q Have you made measurements? A. Yes, sir.
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Q. Of what? A. I measured the length of the rad
and the width since.

Q. What was the length ? A. We made it alittle oer
five miles ; I think five miles and sixty-two chains; five
and three-fourths miles and two chains.

Q. Who constructed the road—who were the actual
persons who constructed it ? A. Mr. Herbert managed
the thing at first; Mr. Conover was his foreman for some
time, and then Mr. Elkins and Stout.

10 Q. Which end did he have charge of? A. The other
end.

Q. What was the width of the road? A. The roadis
a three-rod road, so laid and used ; it is that where there
is any fence ; I think there will be found nowhere that
it 1s not three rods between the fences; on the 5th o
December last, we carefullywent over and measured the
width again ; I bossed the job, and I got an iron rod and
measured it carefully, sixteen feet, and turned the end
down and had them pace twenty-two paces straight from

20 the bridge at Weston’s mill, and they measured every
chain of the road from Weston’s mill to Old Bridge;
I followed right behind the chain and watched both
chainmen, and I say, without fear of contradiction, there
is no place on that road, that is less than sixteen feet in
width of hard road; we found it even down in that ex-
ceptional cut; there might have been a foot or two of it
soft, but the width is there.

Q. No place where it is less than sixteen feet? A
No, sir.

30 Q- That is the traveled bed ? A. That is the road-
bed.

Q. What is the width of the road, not the bed, but the
road ? A. There is generally a ditch inside of the fence,
and we measured it in numerous instances ; we did not
measure that as we did the other, every chain, but we
measured very frequently, and it was thirty-two feet in
width, that is, from the edge of the ditch to ditch on
each side; from the inside edge of the ditch it is possible
there may be places, for I did not consider that of s
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much consequence, it is all road inside of the fences, of
sone kind or other.

Cross-examination by Mr. Strong—

Q You are a stockholder in this turnpike company ?
A Yes, sir. *

Q And have been so ever since the beginning of it ? A.
N, sir.

Q How long have you been a stockholder? A. 1
think perhaps five years.

Q You are also the secretary of the company ? A.10
Yes, sir.

Q How long have you been secretary of the company ?
A 1 think during its organization.

Q Ever since it started ? A. Yes, sir.

Q You are speaking now of your general recollection
of the measurements of the road after it was completed ?
A Yes,sir; Mr. Herbert started the road, and there was
hardly a day without his consulting me about the road ;
weknew what might come, and I was prepared to be
very particular. 20

Q You did not keep those measurements? A. I did
ot keep them by 'me.

Q You have not seen them for how many years ? A.
Half-a-dozen, perhaps.

Q The road was formed by scooping up and dump-
ing in the middle ? A. Sometimes, if it was the right
material.

Q And you measured for the road from the outside
«dge of the scooped-out place ? A. Yes, sir.

Q You took thirty-two feet? A. It is more than that30
—that is, where I measured from ; there are some few
places where it was difficult to get thirty-two feet, but
generally it was much more than thirty-two; I only
wanted to see that it was thirty-two feet.

Q But in making your measurements you measured
from the outside excavation in each case? A. Yes, sir,
generally.

That you consider the road—that is what you are
speaking of when the road was thirty-two feet wide from
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the outside edge of the excavation on each side? A
Yes, sir.

Q. And that would include ditches as well as road?
A. Yes, sir.

Q. And ditches and road together, you call the road?
A. In some instances.

Q. Didn’tyou in all instances? A. No, sir; if thae
was a regular ditch dug down I would not consider thet
the road.

10 Q. Is there a regular ditch in some places? A Yes
sir.

Q. It was in all instances from the outside edge of ae
excavation to the outside edge of the other excavation,
over the crown of the road was thirty-two feet? A
Yes, sir, so far as I measured it ; it was frequently very
much more than that, because the road, as used, is fifty
feet in width.

Q. Between the fences? A. Yes, sir.

Q. Between these excavations and the fence, there was

20 generally a sort of a bank ? A. Sometimes.

Q. Between the outside edges of the excavation you
made your measurements in measuring a cross-section
of the road, you measured from the excavation on each
side across the road, and in that you find thirty-two fect
and sometimes more ? A. Yes, sir.

Q. In'the middle of that there was a portion of the
road that was grayeled ? A. Yes, sir.

Q. How wide a portion ? A. Not less than sixteen feet.

Q. Why do you judge it was not less than sixteen feet?

30 A. Because I measured it and know that was the amount
and width required by the charter; I was careful tocon-
form to it.

Q. And it i1s your recollection during the period of
these years? A. Yes, sir.

Q. Who was working on the road when you measured
it? A. I can’t tell you.

Q. Who was the boss when you measured it? A. M.
Herbert was there a good deal of the time, and M.
Conover.
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Q Do you recollect what kind of substance was used
inthe gravel ? A. Generally ; yes, sir.

Q Was there anything used but gravel on it? A.
Yes, sir.

Q What? A. I think there was red shale used.

Q Is red shale good to make a hard road? A. It
proved to be so there; I did not think so at the time.

Q Don’t it generally make a road muddy ? A. Not
aoften.

Q You never lived in New Brunswick? A. No, sir ;10
Isay that red shale put on the road, not too thick, will
dry it an$ become exceedingly hard.

Q Red shale will dry out and make an excellent,
bard road? A. Yes.

Q And every time it rains, won’t it make an exceed-
ingly muddy road? A. No, sir; I thought that was the
tendency, but it did not prove to be so.

Q How deep was the red shale put on this road ? A.
Ican't say about that; six or eight inches.

Q No recollection on the subject at all? A. No, only 20
generally.

Q How deep was the gravel put on the road? A. Gen-
erally more than that; I should judge at the center of
the road, probably eight inches.

Q And at the side, how much? A. Generally it
thinned down at the sides, because we all know the ten-
dency of the working of gravel on a road is to work to
the sides.

Q And the tendency of roads is to spread out and not
gtany narrower ?  A. Yes, sir; unless they are properly 80
scraped.

Q What is the ordinary tendency of roads; to flatten
down and get wider? A. Yes, sir; but it depends on

escraping of the road ; if you use the proper scrapers,
you can keep it up in good order.

Q After this road had been graveled, was the place

ere the road had been graveled distinguishable from

®rest of the road? A. I think it was all graveled.
The entire road? A. Generally saying, sixteen

*
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Q. You did not gravel down to the edge of the exa
vation on each side? A. No, sir.
Q. Because there were the ditches? A. Yes gr
Q. And the road drained off into this excavation?
A. Yes, sir.
Q. But it was on the crown of the road between the
excavations where you graveled? A. Yes, sir.
Q. And that was sixteen feet wide? A. Yes,sir.
Q. You do not remember any particular spots where
10you measured? A. I measured all over it generally,so
as to be entirely satisfied that it was up to the standard.
Q. I think you said you measured again last Decem-
ber? A. I did.
Q. Who were with you? A. Mr. Herbert, Peterson,
George Devoe and Mr. Conover.
Q. Did you measure in any7particular spots then? A
We measured in all spots, one chain apart.
Q. From Old Bridge to New Brunswick? A No
from New Brunswick to Old Bridge.
20 Q. That was in December? A. Yes, sir.
Q. What kind of weather was it when you measured?
A. Nice weather.
Q. Frozen hard? A. No, sir, it was not frozen at all.
Q. There had been no rain just previous to that? A,
No, sir, I do not remember that there was.
Q. Did you measure full width of the road? A. Idid,
occasionally.
Q. Did you at that time when you were measuring
the sixteen feet? A. I think I did, but I cannot designate
30 the spots ; I measured in numerous instances to see that
there was thirty-two feet there, and there might have
been a little spot where it was not thirty-two feet, but
generally found it up to the thirty-two feet or more.
Q. Did you measure at the toll-gate near the brick
school at all? A. I told you we measured every chain.
Q. Did you measure there do you remember? A. Yes,
sir, we did not miss a chain from one end to the other.
Q. What width did you find it there, this hard part
A. Sixteen feet.
40 Q. Found it no wider ? A. I don’t know about tha.
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Q Have you a record of that? A. No, sir.

Q You did not take your measurements down? A.
Ny gir.

Q You just measured to find sixteen feet? A. Yes,
Sr.

Q Did you measure near Spratford’s house? Yes, sir.

Q Did you find it sixteen feet wide there? A. We
did if it was at the end of the chain.

Q Do you remember that particularly at Spatford’s
house? A. 1 do not.

Q Do you know whether the hard part of the road
there is sixteen feet? A. I have said it until I am tired.

Q Did you measure near Saxon Tice’s? A. I did.

Q Did you find the hard part of the road sixteen feet
wide there? A. If it came at the end of our chain we
did.

Q I want to know whether you did or not? A. I
have told you just what I have done; I will tell you
again.

Q Do you remember measuring near Tice’s? A. 120
do.

Q Do you know that place in the road where Mr.
Christian put rails under the road to make it firm, near
John Neumayer's? A. No, sir; when?

Q About the time when the road was built ?  A. That
isfifteen years ago.

Q Do you know? A. Yes, I saw it.

Q Did you measure the road there? A. Yes, sir.

Q Did you find it sixteen feet there ? A. Yes, sir.

Q Is it sixteen feet there now ? A. .Yes, sir. 30

Q Is it near John Neumayer's? A. If it is the man
that T know, just beyond Henry Serviss’.

Q You say it is sixteen feet there now ? A. It is; do
you want me to say it again ?

Q Yes? A. Isayyes; I did not do the measuring;
Jcommenced at the south end of the bridge and I di-
rected these men to count twenty-two steps out loud and
* the end of every twenty-two steps, they put the rod

own and measured it, and at the end of every one of
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these chains the hard road was sixteen feet wide; row
do you understand me ?

Q. Yes, but I want to understand you still further;
do you recollect measuring that road where these rals
had been put underneath it? A. Yes, sir.

Q. Was that one of the places where your neasure-
ments came to? A. Yes, sir ; it was a long space.

Q. Do you recollect how wide it was there? A. Isay
it was sixteen feet wide without going off the rails.

10 Q. Did you measure the entire road at that place?
A. T do not think we did ; the main point in our mea-
surements was to ascertain whether there was sixteen
feet of hard road.

Q. Did you take any measurement of the width of
this road, just north of Mrs. Tanner’s? A. Yes, sir.

Q. What width did you find it there? A. Sixteen
feet, the hard part.

Q. After you had taken that measurement, was there
more gravel carted on there at that place?

20 [Objected to]. [Sustained].

Q. After this road had been completed, what time o
the year was it when it was done ? A. You might say
it is not done yet; they have been constantly carting
gravel on it ever since.

Q. It is not done yet? A. A road of that kind wans
to be constantly re-graveled and they are doing it -

Q. When was it you thought the road was completed.
A. About 1872.

Q. What time of year? A. We thought it was com

30 pleted when the gates were put up.

Q. What time of the year was it? A. I canno sx*

Q. You considered that you had made that roa
solid and hard and firm? A. Yes, sir.

Q. How did it stand the next spring after its co
pletion ? . I.

[Plaintiff’s counsel objects to any testimony aPP
tabling to the present condition of the road].

[Objection overruled]. [Exception].

A. T have no particular recollection, but I * id

40 Q. I don’t want your thoughts? A. Well, I nOW
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Q No particular recollection, but you know? A. I
amspeaking of dates; I know this, there has not been
aspring when the frost was coming out of the ground
but what that turnpike, and all others, are not what
would be considered tollable roads for a week or two;
when the frost was coming out of the ground, it is
impossible to do 1t; I think it has been done nearly
every spring since the construction of the road.

Q You have been an old resident in this neighbor-
hood;, do you remember that portion of the road that 10
meets this turnpike road, just this side of Weston’s mill;
what is known as where the cedars are"? A. Yes.

Q Do you remember how that road formerly was?
A Yes, sir; a very bad road.

Q Do you remember that people traveling over that
turnpike if they could get through the place by the
cedars they could get to New Brunswick —you have ,
heard of that, haven’t you ?

[Objected to.] [Objection sustained.] [Exception.]

Q I understood you to say it is impossible to make a 20
turnpike—a hard road in the spring—when the frost is
coming out? A. Yes, sir, with gravel.

Q Did this turnpike road sink down in the.spring of
theyear to the depth of two or three feet? A. More,
too, in spots.

Q¢ Then this turnpike road would sink down in spots
sopeople would go through it two or three feet? A.
Yes, sir, this particular spot; I never knew it until this
yedr.

Q Was it so this year that you could go down two or 30
three feet in the mud ? A. I think so.

Q Hasn't it been so every year? A. No, sir, not so
g~ 8 but there have been spots that you could

Ye’ ~asnt it been so, more or less, every spring? A.
thsN " “a@e WBS a time, every spring, when

tolThi reW ga’es °Pen>because they did not think it
a e °wing to the impossibility of keeping the road

0 Wh‘ggetﬂg;tw“(l)%ﬁc? ?ﬂ‘uiggggutthrough, to how much 40
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of a depth would teams go through? A. Up to tte
knees, if not quite.

Q. Would not horses get mired to the bellies? A1
never heard oi it till this spring.

Q. Didn’t they do it last spring ? A. I don’t knowd
any.

Q. Did you ever help a person out of the road? A I
do not think I did.

Q. Did you ever see people stuck there ? A. Ididmt

10 see them—1I have heard it.

Q. Isn’t it possible to so construct a road that that
won’t happen ? A. Not with gravel.

Q. Is it a possible thing to construct it with stone?
A. You mean put a thousand ton of stone in a yard?

Q. If you bedded and faced sixteen feet of that rcad
with stone, you would have a road that you would not g
through two or three feet ? A. It would depend on how
thick the stone would be put on.

Q. How thick should you think it would need? A

20 Two or three feet in some places, otherwise the stone
would go down.

Q. What is the nature of the road ? A. Mr. Hkins
called it quicksand ; I call it a quag mud hole.

Q. Is it your idea in building a turnpike over a quag
mud hole, gravel is the best thing to put there ? A. As
good as any.

Q. As good as stone? A. That depends on how nmuch
you put there.

Q. Is gravel and clay good to put on a road of that

30kind? A. Yes, sir; if the superstructure is gravel itis
about the best thing you could get there.

Q. If you add red shale to the mud hole, does that
cure the mud hole? A. I should hardly think it would

Q. What portions of that road are mud holes ? A t
is all within a quarter of a mile.

Q. On what portion of the road is this quagmire o
quicksand ? A. It is a little way this side of Vandeven*
der’s.

Q. Where is#Vandevender’s situated—between here

40 and the Washington road ? A. Yes, sir.
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Q That bad portion of the road is between here and
the Washington road ? A. This hill that I have alladed
to, about this going down, is this side ; there are two or
three spots the other side, too, that Mr. Stults don’t travel
on.

Q Mr. Stults travels over this particular bad place you
speak of A. Yes, sir.

Q How long is this place ? A. As long as from here
across to that chair, perhaps.

Q I thought you said about a quarter of a mile? A. 10
Isaid it was within a quarter of a mile—that is, putting
together the whole of the bad road of the five and three-
fourths miles all put together would not make a quarter
of a mile.

Q How much of that quarter of a mile does Mr.
Stults travel over ? A I do not know of any part of it
except this one hole that I am speaking of.

Q Near Vandevender’s? A. I understood it was about
the length of a team and wagon.

Q Refresh your recollection; is that the only bad spot 20
between New Brunswick and the Washington road, on
that turnpike? A. I don’t know of any other one.

Q Did you know of any other after the road was
made? A. I cannot say.

Q Do you tell us now that the road was a hard and
firmroad all the way from New Brunswick to the Wash-
ington road, after it was constructed, except that spot ?
A T mean that was one of the best turnpike roads, ex-
cepting these times when the gates are thrown open, that
Thave ever rode over in this county or in this State. 30

Q Itis a great acquisition to the county? A. Yes,
g, I view it so.

Q And an acquisition to your pocket as a stock-
holder? A. Simply to the extent of one per cent, on my

stock from the time I got it until to-day ; that is all it
has paid me.

% Mr. Schenck—

Q You say that at the time that road was constructed,
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it was the best graveled road in the county, at the tine
of its completion ?

[Objected to.]

A. Yes, sir, and always since, with the exception inthe
spring, when the frost is coming out; not only that, I
say up to to*day—it is to-day one of the best turnpikes
in the State of New Jersey, from end to end.

Q. That one particular spot that you speak of, can you
explain why that is worse than any other part of the

10 road by Vandevender’s? A. It all becomes by the ation
of the frost during the winter ; it is more like a nortar-
bed than anything else, clear down; sixteen loads of
gravel put in that one hole.

Q. Does that condition depend upon the severity of
the winter or not ? A. Undoubtedly ; that is the nman
cause of it; because in a mild winter it is not so bad.

Q. If the winter is very severe and the frost deep, how
does that affect it ? A. To the depth of the frost it be
comes like a mortar-bed and this gravel becomes the

20 same; there is no stability in it at all after it has been
frozen.

Q. Would any depth of gravel at that spot remedy that
defect at that one place ? A. I hardly think it would.

Q. Why? A. Because there don’t appear to be any
bottom to it; it is simply in the nature of a quagmire,
they had a good thick crust on top of the road that
would bear a loaded wagon easily, but you go throug
with it after a while, like breaking through the ice.

Q. Does the water concentrate at that spot? A

30 does from below.

Q. Is it springy ? A. Yes, sir.

Q. How about tbe drainage at that place on each si e
of the road? A. My recollection is there is not very
good drainage there. 5 ?

Q. What is the character of the ground on each si e

A. Clay ground.
Q. Hilly ? A. Loamy and a little hill there, too.

And plaintiff’'s attorney also called as a witness Georg
A. Devoe.



COURT OF ERRORS AND APPEALS. 47

George A. Devoe, called on behalf of the plaintiff, being
duly sworn, testified as follows—

By Mr. Schenck—

Q Where do you reside? A. Old Bridge.

Q How long have you lived there? A. Some twelve
or fourteen years.

Q Do you know this turnpike ? A. I do.

Q You were present at the measurement of the road
in December 5th last? A. Yes, sir; that was the date; I
made a minute of it at the time in any book. 10

Q You were present with Judge Disbrow and Mr.
Conover? A. Yes, sir.

Q You heard Judge Disbrow’s testimony concerning
that measurement ?  A. I did.

Q Was his testimony correct and do you agree with
him as to his statement of the measurement? A. Gen-
erally, I think.

Q Wherein do you differ? A. I don’t know that I
would at all.

Q You heard his statement as to how it was measured, 20
and the width and the result of the measurements; do
you agree? A. I,do.

Cross-examinacion by Mr. Strong—

Q You are a stockholder in that turnpike ? A. Yes,
sir; as every neighbor should have been.

[Last clause of answer stricken out on motion of defen-
dant’s counsel.]

Q How long have you been such ? A. Five or six
years.

Q Are you a director ? A. No, sir. 30

Q No officer 9 A. No, sir.

Q Did you measure, in your measurements, the width
°f the entire road-bed—the outside of the excavation ?
A No, sir.

Q Did you measure the road-bed that was capable of

eing traveled by horses and teams from the inside edge
0 each ditch ? A. No, sir; except by eyes—no accu-
rate measurement.
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Q. Your only measurements were to find sixteen fest
of solid, firm road ? A. That was our object; we tooka
sixteen-foot rod for that purpose.

Q How far was your measuring rod from the insice
edge of the ditch ? A. The inside is that the side dosest
to the road ?

Q. Yes? A. I don’t know of any place where thein
side edge of the ditch, except this place by the woods—

Q. The inside edge was how close to the road, gener-

10ally ? A. I should say anywhere from two to fourar
five or six feet.

Q. That is your conjecture ? A. That is general oo
servation—without measurements.

Q. Do you remember taking any measurement rear
the John Spratford house ? A. I could answer yes, with-
out knowing where his house 1is, because I measured
every twenty-two paces, as near as we could.

Q. Do you find any place in the road where the trav-
eled road between the ditches was not more than twelve

20 feet wide, where horses and wagons could go, between
the ditches ? A. That would be denying my statement
already made.

Q. You did not, then? A. Certainly not; not in any
place where there is not more than sixteen feet or eighteen
feet.

Q. Was there any place in the road where you jumped
over and went somewhere else to measure? A. Notto
my recollection ; there was no necessity for it.

Q. Don’t you know that there are bushes and trees

30 growing up alongside—inside of the fences, on the road.
A. Some.

Q. Are there not plenty of them ? A. Oh, no.

Q. Are there not tall trees, as big as the trees in the
court house yard ? A. I remember one tree standing
near William Servisse’s; I do not know of any trees

standing in the road.

Q. Are there not any quantity of sumac bushes here.
A. There are some.

Q. Are there not plenty; are there not bushes for one

40 eighth of a mile together ? A. Not to my knowledge.
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Q Aren’t there bushes for one hundred yards ? A.
Possibly.

Q They have been there ever since you can remem-
ber? A. There are bushes in different places, but as
forthe quantity or distance, I could not say; I know
there are bushes.

Q Aren’t there bushes for a hundred yards together—
clumps of sumac—that have been there as long as you
can remember, on the road part between the fences ? A.
Ican't say that. 10

Q How long have they been there V. A. I can’t say ;
Icant say they are there now.

Q Were they there when you measured last Decem-
ber? A. There were bushes, but I cau’t say as to the kind.

Q Where does the thirty-two feet carry you; didn’t
tcarry you to the outside edge of the gutter? A. I
oould not say.

Q You don’t know where the thirty-two feet carries
you? A. Not positively, only from general observation.

Q From observation, where do you say that thirty-20
two feet carries you ?  A. To the gutters.

Q To the inside edge of the ditches or the outside
edge of the ditches ? A. I should say to the centre and
outside, and sometimes to the inside.

Q Then your thirty-two feet would include road-bed
where teams could travel, and ditches, too ? A. If }wou
call them ditches ; I don’t call them so.

Q Gutters, then ? A. Gutters—the drainage of the
road.

Q Your thirty-two feet would include where teams 30
travel on the road, and the gutters on the side of the
ad besides? A. Yes, sir; at portions of the road.

Q Wouldn't it most all the way? A. I cannot say
tothat.

% Mr. Schenck—

Q What are these gutters—a ditch is a deep excava-
10 A. Yes, sir.

Q And a gutter is a shelving place to throw off the
"ater? A. Yes, sir.
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Q. Is there anything there on the side of that which
would be an impediment ? A. To go to the extremity
of the gutter ?

Q. Yes. A. Nothing, simply an extension of the
road and at times in the spring of the year—that islike
the road, it is all mire where the water lays; the trouble
is, that there is not sufficient fall for the water from this
road when there is a heavy rain ; that can only be reme-
died by going over private property; they will never fam

10 a good road until that is done, to take all this excessive
water away from the road; it accumulates there and
freezes to a great depth, and in the spring it makes the
road bad.

By Mr. Strong—

Q. How long a place is this you are speaking of? A
It is not a long distance, but if there is any bad spot I
generally find it there.

Q. Is it one hundred yards long? A. I should think
not.

20 Q. Is it three hundred feet long? A. I do not think
it 1is.

Q. How long do you think it is? A. It might be fifty
feet; do you speak of the property adjacent to the road *

Q. Of this bad place you speak of? A. Of the prop-
erty adjacent, perhaps one hundred feet, but on the ra
not so long.

Q. Tt is that piece of the road you spoke about, w en
you said they would never get a good road until there
was good drainage? A. That is where I spoke of y

30 saying that they would not get a good road until t e
water was gotten rid of.

Q. You do not mean to say that that water cou 1o
be gotten rid of? A. It would be attended with a goo
deal of expense.

And plaintiff’s attorney also called as a witness, R- *

flnnnvflr.
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R D. Conover, called on behalf of the plaintiff, being
duly sworn testified as follows—

By Mr. Schenck—

Q Do you know this turnpike? A. I helped to build
part of it.

Q What part of it was that? A. From Old Bridge
to Mis. Tanner’s corner.

Q You traveled over the road at the time of its com-
pletion? A. Yes, sir.

Q Your attention was called to it? A. Yes, sir. 10

Q At the time of the completion of that road, and the
establishment of the toll-gates, what was the character
and condition of the road ? A. I did not examine any
of it except what I done myself.

Q You traveled over this end ? A. Yes.

Q What in your judgment was the character of the
road; was it completed in a workmanlike manner? A.

I did not examine it, only it looked very well when I
rode over it.

[And thereupon plaintiff’s attorney asked said witness 20
thefollowing question]—

Q From what you saw of it, was it constructed in a
workmanlike manner ? A. Yes, sir,

[Whereupon defendant’s attorney objected to said ques-
tionand answer, because no sufficieut knowledge on part
of witness was shown, and insisted that the same were
incompetent and illegal, and moved to strike them out.]

[ ut his honor the judge held said question and
answer to be proper and legal and refused to strike them
at, and retained them as evidence in the case.] [To 30
ffnci ruling and refusal said defendant prayed an ex-
ception and it was sealed accordingly.]

E. W. SCUDDER. [1.s.]

Kame a”orney also called as a witness George

Gearge Karney, called on behalf of the plaintiff, being
Qly sworn, testified as follows—
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By Mr. Schenck—

Q. Do you know Mr. Morris? A. Yes, sir.

Q. Had you charge of the toll-gates during his tem I
porary absence? A. Yes, sir.

Q. From what time to what time? A. From the 16h
of January to the 16th of March, 1882.

Q. Were there persons who commuted who paid by
the week and the year? A. There were some paid by
the year.

10 Q. How did you know who they were? A Theae
was a list left there with their names.

Q. By whom ? A. By Mr. Morris.

Q. Did you collect toll from Mr. Stults? A. No, sr.

Q. Why not? A. I got orders not to, that he ws
paying by the year.

Q. Was his name on the list that you speak of? A
Yes, sir.

Q. For that reason you did not ask toll either from
him or the other driver? A. No, sir.

20 Cross-examination by Mr. Strong—

Q. Did not people when they passed through thet
toll-gate make complaint to you about the road, over
and over again ? A. They would in the spring.

Q. Didn’t pretty much everybody, who went through,
make complaint in the springtime? A. No, sir;
every one.

Q. Were there not about as many complaints as t ee
were people who went through that gate? A. Sone
made complaints.

30 Q- Were there not a good many ? A. No.

Q. How many? A. There might be one or two m
a day. JIE

Q. One or two every day ? A. No, sir; not every ap
for when the roads were bad the gates would be °Pen

Q. How often did Mr. Stults complain; did he ma”
complaints to you among others? A. He has ma
complaints.

Q. Hasn’t he made many of them ? A. Not to ne.
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Q Has not Stults complained to you about every time
he went through ?
[Excluded.]

Plaintiff rests.

And after the plaintiff had rested its case, the defend-
ant, to maintain and prove the issue aforesaid on her
pat, called as a witness Alfred Stults.

Alfred Stults, called on behalf of the defendant, being
duly sworn, testified as follows—

By Mr. Strong— 10

Q What is your age ? A. Sixty-eight.

Q Where were you born ? A. South River, or Little
Washington.

Q You drive a line of stages? A. Yes.

Q The line of stages that has been talked of so much
during this case? A. Yes, sir.

Q Your line of stages is driven from South River to
New Brunswick ? A. Yes, sir.

Q How long have you driven this line of stages ? A.
Since June, 1875. 20
Q How long have you known this road in question ?

A Since I was a boy of eight years of age—sixty years.
Q Do you remember the fact of the location of the
turnpike? A. Yes, sir.
Q Was the turnpike or not laid on top of this old
road? A. Yes, sir.

Q All they way from Old Bridge to New Brunswick ?
A Yes, sir.

Q About what time was the road constructed—what
year, from 1869 to 1871? A. I think that was about the 30
e,

Q Something has been said about some arrangement
t & was made by you through Mr. Christian, about the
Payment of tolls on that road ? A. Yes, sir.

m * *sa”® “at arrangemient was made about October

9, is that the date correct ? A. I should judge so.
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Q. You have heard what Mr. Christian said sbot
going to Biddle Herbert in this matter? A. Yes, ar.

Q. Did he go at your request ? A. No, sir.

Q. When Mr. Christian saw you, what did you sy
and what did he say to you ?

[Objected to.]

Q. What did he report from Mr. Herbert to you? A
He said he had been talking to Mr. Herbert in regardto
tolls and said to Mr. Herbert, that he was chaiging ne

10too much toll; I said I was about to refuse to pay ay
toll; he then said that Mr. Herbert had said that if I
would keep still, I could go through for $65 a year.

Q. Mr. Christian told you that? A. Yes, sir.

Q. What did you say? A. He said that he had tdd
Mr. Herbert that he thought it was too much, that he
had not agreed with him that I should pay it; that is
all; after hearing that, I said to Mr. Christian, “I will
pay it for a year or thereabouts, and see what they do.

Q. Was anything more said at that time? A I do

20 not recollect now, of anything more at that conversation.

Q. You had not seen the turnpike people yourself up
to that time, or any of its officers about this arrange-
ment? A. No, sir.

Q. There has been some evidence given here of sone
payments that were made about every month; how were
you to pay that $65? A. I do not remember.

Q. Do you remember whether you paid it, in fact,
monthly or not? A. I presume I did; I don’t know.

Q. You do not dispute the amount of payments that

30they testified to? A. No, sir; I recollect of leaving
money at the toll-gate sometimes; how often I don’t know;,
the payments seem to have been about monthly; t e
last payment seems to have been dated November 6t ,
1880.

Q. And after that there are no more monthly pay
ments; do you know why there were no more ater
November 6th, 1880? A. I have no recollection of the
fact.

Q. Do you recollect whether you were owing the tumn
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pike company anything for tolls when you made this
$65 arrangement? A. I don’t know about that.

Q Something has been said about a note of Mrs.
Stults of $50; that is admitted ? A. Yes, sir.

Q How long did you live up to this arrangement of
paying $65 for a year ? A. I don’t remember how long ;
Ithink perhaps a year or more; I think it was over a
yedr.

And thereupon defendant’s attorney asked said wit-
mess the following question— *

Q What took place then ? A. It was to Mr. Christian
again, the conversation; I pulled up to Mr. Christian’s
place; stopped my team and I said to him, “ 1 am going
toentirely refuse paying toll ;* they have not put on a
load of gravel or done anything that you said they were
going to do during the yearand I have stopped ever
since.

[Whereupon plaintiff’s attorney objected to the said
last answer as incompetent evidence and moved to strike
1t out.] 20

[And thereupon said defendant’s attorney insisted that
said answer was competent evidence and relevant to the
isstg, as a notification to the turnpike company and a
statement of what witness did with that intent.]

[But his honor, the judge, held the said answer to be
incompetent and illegal and struck it out and refused.to
allow it as evidence.]

[To which ruling defendant’s attorney prayed an
exception and it was sealed accordingly.]

E. W. SCUDDER. [1.s.] 30

And thereupon defendant’s attorney further examined
said witness.

Q You say from that time since you have refused to
pay any toll? A. Yes, sir.

Q Where did you make your refusal ? A. I refused
when I was asked to pay.

Q At what place? A. Mr. Herbert and George Peter-
sncame to my house and asked me to settle for the toll.
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Q. What did you say to them ? A. I said I shouldmt
pay any.

Q. And when you went to go through by the td-
house what took place ? A. The gate was closed.

Q. Who closed the gate and when wasit? A. Olthke
3d day of July next, will be two years; it was July 34
1883, was the time when the gate was closed.

Q. Had the gate been closed on you prior to that tine
after the arrangement ? A. No, sir.

10 Q. Had you refused to pay toll at that gate prior
to that time, July 3d, 1883, when asked for it? A
Not after the arrangement.

Q. It was on July 3d, 1883, that the gate was dosed
upon you? A. Yes, sir.

Q. By whom? A. By Mr. Ferguson,as gate-keeper,
and Mr. Peterson ordered it done.

Q. From the 3d of July, 1883, down to October, 1833
when this suit was begun, what did you do in traveling
over that road as to tolls ? A. I did not pay any exoept

20 occasionally.

Q. When you occasionally paid them why did y°u
pay them? A. Because the gate was closed.

Q. Where did you go to get around the gate? A I
turned off the road a short distance-from the house and
came on again this side of the house.

Q. Drove over a field in the possession of Clancy ?
Yes, sir.

Q. How long did you keep that up? A. From t a

time to this last winter; I commenced to go throug
30 Clancy’s field about the 5th of July. ?

Q. And you kept up going through Clancys e
until the winter of 1885 ? A. Yes, sir.

Q. In going from New Brunswick to South River wmi
your stages, you go up the hill at Westons mill an
along the turnpike, how much of a distance before you
turn off to South River? A. Two miles and tweny
two chains. 3

Q. What kind of a road was that portion of t e roa
prior to the turnpike ? A. In the spring of the year

40 was a bad road.
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Q How was it in the summer time ? A. It was a good
rad in the summer, with the exception of a few soft
s

Q Did you live on the line of the turnpike? A. I
owmed a farm at that time, at the time of the construc-
timofthe turnpike; I did not reach quite to it; I did
mt live exactly on the line.

Q At the time of the construction of this turnpike,

dyou remember the fact of its construction ? A. Yes,
dgr. .
. Q That road reaches New Brunswick at Weston’s
mill; from Weston’s mill how do you get into New
Brunswick? A. Directly through what they call the
Codar lane.

Q That Cedar lane or through the cedars is a contin-
uation of what street in the city ? A. Burnett street; I
think they call it Burnett street all the way out to the
COITEY.

Q Prior to the construction of this turnpike, which
wes the worst portion of the road between the Washing-20
tn road and New Brunswick? A. This side of the
water works. &l

Q The portion that you designate—what do you call
't? A. The Cedars, and along by Agnew’s house.

Q And that portion of the road known as the Cedars
wes the worst portion of the whole road ? A. Yes, sir.

Q Tell us how bad that was ?

[Objected to.] [Objection sustained.] [Exception.]

Q Tell us the nature of the road prior to the turn-

rm’ etween Weston’s mill and the Washington road ?30

[Objected to.] [Overruled.]

A In summer time it was quite a good road, with the
exception of a few sandy spots.

0 n sPr*fn&  the year v A* It was bad.

tt Were there any portions of that road that were

eror worse than other portions ? A. Yes, sir.
Coming down that road from Weston’s mill, tell

AlUnd* "FX ka<* Port*on was>having Weston’s
going towards the Washington road ? A. The

10
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first bad place was at the McLaury farm ; that waes fit
teen or twenty chains beyond the toll-gate.

Q. Tell us what was the nature of that spot, and how
long a spot it was ? A. That spot was under-soil with
clay and held the water, and it was probably fifty fet
long, if not more.

Q. How wide was the road at that point ? A. It wes
all road from fence to fence; the fence stands about
where it did then.

10 A. Go along from there; where was the next bad
spot 2 A. I do not recollect of any very bad until ve
get nearly a mile beyond the toll-gate.

Q. By whose place ? A. It is now called the White
farm ; it was the Ballard farm.

Q. What kind of a place was that ? A. Springy, and
in the spring of the year you would break through con-
siderably.

Q. How wide was the road there capable of being
traveled? A. We had the whole use of it; I should

20judge in the neighborhood of thirty feet; there was then
no ditches at the side.

Q. Or gutters, whichever you call them ? A. No, sr.

Q. Going along the road where was the next spot? A
That spot continued for a considerable distance.

Q. How long a distance did that spot continue?
A-half a mile, at any rate.

Q. Leaving that, where was the next? A. I don
know that I recollect any before we get to the Washing
ton road; there might have been a little place bevon

30 Mr. Christian’s that was pretty bad.

Q. We are speaking now of the old road? A e>
the old road. s

Q. How much of a place was that, and how a
place was 1it? A. It was a wet place.

Q. How long a place? A. A couple of hundre yar *

Q. And those three spots were the only spots y°
remember on the road? A. Yes, sir, that were
tremely bad. ?

Q. How were those place in the spring of tie y

40A. They were quite soft.
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Q How soft? A. Well, soft enough for a horse to
tread in pretty deep; a foot or sixteen inches in places,
areighteen in the worst places.

Q Did you see the construction of this turnpike,
while it was going on ? A. Yes, sir.

Q Tell us, in your own way, how that turnpike was
coustructed and what you saw of it; who you saw work-
ing, I mean on this end, from Washington road to New
Brunswick? A. I think I saw Mr. Elkins to work there;
he was scooping the dirt up out of the gutters; making 10
ditches and scooping the dirt up on the middle of the
road; after he had that done, in parts, what we consider
the worst parts, he hauled some material called gravel-
sand and a few gravel stones, and dumped in there on
the middle of it, raising the crown of the road very high
and left the road very narrow to travel; only one track,
it was difficult to turn out.

Q How much of the road did he construct? A. I
don't know, I saw him there more than once; I saw Mr.
Journee do some, with men to work there. 20

Q Peter Journee? A. Yes, sir.

Q Who else ? A. I think I saw Mr. Herbert there.

Q The road was formed as you have stated, by scoop-
Ing up out of the gutters; for how long a distance did
these gutters extend ; did they extend all along the road
aconly in places? A. They extended from the White
armover a mile; they were made quite deep at that
hnaeto the Washington road.

Q How deep were they made at that time ? A. Parts
ot emwere over three feet deep ; perpendicular, I mean. 30

Q At which side of the ditches? A. The depth, I
? ean, it would measure three feet perpendicular or more,
rom the bank—from the crown of the road.

ed A s”ou” take the ditch at the extreme outer
& it would measure three feet down in a straight
IIne? A. Yes, sir. 8

A From the top of the road ? A. Yes.
dth ~ ” ese people in making this turnpike road dig
q Bw”ere there had been none before? A. Yes, sir.
nk°w many places ? A. I think the whole of the 40
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space from toe White farm, as I call it, I judge is doot
a mile to the Washington road, and they continued past
that.

Q. Digging ditches where there had been none before?
A. Yes, sir.

Q. What was the effect of digging those ditches onthe
road where teams could travel, whether it made it wider
or narrower ? A. It gave a very great deal less space to
travel on; it heaped the road up high, in the middle;

10 many places so high that we could not pass a team with-
out difficulty for some years.

Q, Why couldn’t you? A. Because it was so high
and narrow; if we went out of the centre of the road the
outside wheels would cut in ; we had to pick our places
to turn out; the outside wheels would cut in and we
would wait until the other team had passed, for fear we
could not get back on the beaten track in the middle

Q. How much of the road was that way? A. The
majority of the road was that way from where the toll-

20 gate is to the Washington road, and half a mile beyond

Q. After they had formed the road in this way, you
spoke about their putting some gravel on; tell us
thick they put the gravel on the road ? A. I don1l m
I am exactly competent to tell you; I can tell you ow
I saw it put on. . .

Q. Tell us how you saw it? A. By dumping a 0
about the width of the wagon body, and spreading i ou
until it spread beyond the beaten track, so far as

30 width of the wagon tracks through the middle. n

Q. For how long a distance was one load o0 =
made to do, lengthwise of the road ? A. Thefu eng
of the wagon ; perhaps in some places much more.

Q. One load of sand was made to do the leng
wagon, and in some places more than that?
sir® REASTN §

Q. And would be spread out about the wi
wheels? A. Yes, sir.

The Court—Did the witness say “ sand ?’
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M. Strong—Sand and gravel.
The Witness—Sand, with gravel stones mixed in it.

Q Did they spread it out any wider than the wheels
of the wagon ? A. In doing it some would slide a little
over sometimes.

Q How much was it, on an average—how wide was
the gravel spread ? A. It might average six feet.

Q Was it as much as ten or twelve feet anywhere ?
A At the time of the construction of the road I never
sawit twelve feet in any one place. 10

Q Do you know what other substance they put on be-
sides the alleged gravel ? A. Red shale is all that I
know of.

Q What kind of a substance is red shale to make a
rad? A. It is very soft when it is wet, quite hard when
itis dry.

Q What kind of a substance is it for the spring of the
oftheyear? A. Very soft.

Q When they came to make the road at this bad spot
atthe McLaury farm, which was under-soil with clay 20
and held water, how did they construct it there? A.
Inthe same way they did the rest of it; they scooped it
in from the sides to the middle, and headed it up
through the middle.

Q Did they take any special precautions there ? A.
Not that I know of.
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Q. Is there at this spot on the McLaury farm thirty-
two feet that can be used for travel ? A. No, sir.

Q. Take the next bad spot, at the White or Billad
farm; what did they do in forming the road there? A
The same.

Q. What substance did they put there, anything be
sides this gravel ? A. Not that I ever saw.

Q. Did they put the gravel on any deeper there than
on the rest of the road? A. There was some, I think

10 between there and this other part that had not any pit
on, that I ever saw put on; I think they put it on there
in the same way ; I never saw any put on in any other
way at that time.

Q. After they got through graveling, how wide a
track did it leave that could be used? A. One wagn
track, five feet wide.

Q. How much has that settled down in the course of
time ? A. It has settled down in some places so we can
drive two wagons now.

20 Q Did they make that thirty-two feet wide for the
travel of vehicles?. A. No, sir.

Q, Is it so to-day ? A. No, sir.

Q. Is the other spot thirty-two feet wide at the McLaury
farm ? A. No, sir.

Q. At this White farm, you said there were no ditches
or gutters ? A. No, sir.

Q. Did they build ditches there? A. Yes, sir; ditches
on both sides.

Q. In scooping it up to form the road, they e

30ditches where there were none there?

[Objected to.]

Q. Are there any ditches there now ? A. Yes.

Q How deep were the ditches left at that place,
near as you can get at it? A. I think going up the 1 >
there are ditches there that were about three feet deep.

Q. On the outer edge? A. Yes, sir; more than t ree
feet on the outer edge. ,

Q. Go to the next bad spot? A. That continues a ou
half a mile; this bad spot covers the bad place that you

40 heard described.
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Q Do you mean the piece that Sheriff Disbrow de-
scribed? A. Yes, sir.

Q Is that Disbrow’s fifty-foot bad spot? A. Yes, sir.

Q You make it half a mile? A. Yes, sir.

Q Past what properties does it extend ? A. Past
Vandevender’'s farm, very near to Mr. Christian’s.

Q Does it come near Newmeyer’'s? A. There is a
little better road before we come to Newmeyer’s, then it
continues on to Newmeyer’s, and then there is a very
bed place. 10

Q Is Newmeyer’s between the White farm and Chris-
tiants? A. No, sir; it is beyond.

Q We come now to the next bad spot, which is at Mr.
Christian’s place ? A. That is a little beyond Mr. Chris-
tiar’s house.

Q Tell us about the road there, and what was done in
the construction of it? A. It was heaped up in the
sane manner as the rest of it; ditches perhaps a little
deeper.

Q Did they put a different substance on the road 9 A. 20
Ny, sir; except red shale; they put red shale all the way
along Mr. Christian’s there.

Q Do you remember Mr. Christian taking a hand in
the construction of the road there? A. I do not; he
hasin some of the repairs.

Q But not in the making of the road? A. No, sir.

Q After they had finished the road at that place, how
wide was 1t for travel ?  A. About fourteen feet.

Q How much has it flattened down since then? A.
lhas flattened down so it has become nearly level on 30
t etop and spread about two feet.

Q That would make it about sixteen feet at present ?
A Yes, sir.

Q In what way was the road made by John Newrney-

s. A. There was a place past Newmeyer’s that had
eenthe most dangerous place on the road; Mr. Christ-
lan efore taken hold of by the turnpike company, built

A aQd made it a firm, hard road, by underlying it

1 rails and hauling from a pottery the broken ware
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and brick-bats and put it on and then coated it with
gravel, which has remained a good road since.

Q. Mr. Christian did that? A. Yes, sir, as overseerof
the road.

Q. Was he road overseer at that time? A. Yes,sir.

Q. Do you know what length of rails Mr. Cristian
used in making that road ? A. I think they were ordi-
nary length rails—twelve feet long.

Q. Was that road made by Mr. Christian a good piece

10 of road before the turnpike company got there ? A Yes
sir, they never broke it up.

Q. What did the turnpike company do on this piece
of road that Mr. Christian made ? A. In some of the
holes they may have dumped some dirt on.

Q. Did they add to the width of Mr. Christian’s twelve
feet at that place ? A. I don’t know that they did; the
dirt has spread out some and the road is wider than
what Mr. Christian left it.

Q. About how much widerisit? A. A couple of feet,

20 perhaps.

Q. Did this turnpike company make any appreciable
addition to the width of that place ? A. No, sir.

Q. They dumped on the top of the road ? A. T think
they did dump some dirt on the top ; I say it may have
flattened out a couple of feet wider.

Q. Have you taken any measurements on this road
lately? A. Yes,sir.

Q. How lately? A. Inside of three weeks.

Q. Have you measured the width of the road? A I

30 have seen it measured.

Q From what place to what place? A. I came in
their company on the hill about ten chains beyond the
first toll-gate from here.

Q. How long did you continue in their company ? A
Until they got to Mrs. Tanner’s corner.

Q. How long a distance would that be ? A. About
three miles.

Q. Who were there at that time when you were there.
Isaac N. Blue and David Serviss.

40 Q. David Serviss, the surveyor? A. Yes.
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Q Has Mr. Blue had any surveyor’s education ? A.
Yes, sir, he has practiced surveying some ; Jacob Stults,
Charles H. Bissett came there near at the same time; I
don’t know exactly when he got there, but nearly at the
sane time I did; John Wade and Asher Rue they were
the chain bearers. , #

Q And measurements were taken of the width of the
road? A. Yes, sir.

Q At what distance apart? A. Various distances.

Q Were notes taken of those measurements ? A. Yes, 10
SiT.

Q By whom? A. By Mr. Blue and Serviss.

Q In making their measurements over what portions
of the road did they measure ? A. They measured that
part that could be used ; they measured to the fences as
well.

Q Did they measure from the outside edge of the
ditches? A. I think in some instances they did.

Q After the construction of this road, how did it stand
the first winter ?  A. It was more dangerous to travel 20
over than it was before it was constructed.

Q In what way ? A. The newly made ground put
together we went through the whole, to the solid clay
below, when before that it was a soft mud and water,
that would not block our wheels so much as the stiff
mortar, when we have to go the same depth down.

Q How deep did you go down ? A. Some parts of
this, beyond White’s place, very deep.

Q Give an idea? A. The axletree of a wagon, and
the axletree of a wagon is about two feet from the ground ;30
T have gone in until my axletree was in the mud.

Q On what portion of this turnpike did you do that?

In the neighborhood of where Disbrow was describ-
ing the hole, this side and beyond—both.

Q-That was near what place? A. Near Vandeven-
der’s place.

Q Other winters after this first winter, how was the
tunpike road? A. It has continued to be so every

spring when there is frost in the ground.
9
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Q. How has that road been from the time of its o
struction down to and within the present spring?

[Objected to.] [Overruled.]

A. That has been the general condition every spring
these bad places have been bad every spring.

Q. How have these bad places been in mid-summer?
A. When they got dry and scraped very pleasant to rice
over, except being a little too sandy.

Q. How has it been where the ground has been frozen

10stiff? A. Very good.

Q. Tell us some of your experience upon that road in
the spring of the year ?

[Objected to.]

A. Tt has been so every spring, the bad places hawe
continued so.

Q. Something has been said about ditches or gutters
by the side of this road; tell us a little about the depth
of these, and how they are? A. The most of them are
very abrupt, and from eighteen inches to three feetin

20 depth.

Q. Can wagons' and vehicles travel to the extremity
of those ditches? A. No, sir; it 1s not convenient,
some are so deep that it would turn a wagon over; three
feet will turn a wagon too much over, perhaps entirely
upset it.

Q. What is the lay of the land along that road .
The place that has been described as a very bad place
is near what is called Vandevender’s hill; we go upa
hill running this way, we rise the hill, and going t e

30 other way we descend until we get past Vandeven ers

house; the water will run from the top of the hill eit er
way, and on the top of the hill has been one of the wore
places we have had on the road; it is underlayed wi

clay—and it has not been properly drained or grave e

. —and it is springy—and the water not being let away,

40

the waste has to go through to the clay that is un
that. , ! *
Q. Is there any trouble there about draining
place ?
[Objected to.] [Overruled.] [Exception.]
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A Not any.

Q Has there been any trouble in draining that place
from the construction of the road down to the present
time? A. I have never seen any difficulty whatever.

Q You have told us about this place ; was there ever
any effort made to drain that road when it was con-
structed ; what was done, if anything, for the draining
of the road at that point ? A. Not any more than any
other place.

Q You have spoken in reference to these ditches or 10
gutters—were these railings put alongside of that road
where those ditches were two or three feet deep ? A.
No, sir.

Q At any of the places ? A. No, sir.

Q Have there been any upsets on the road ? A. Yes,
Sir.

Q Can you tell us at what place, have you seeen any ?
A T did not see them turn over; I was there on one
occasion when they were righting up.

Q When you got there in what condition were they?20
A T was driving a distance off, the carriage was laying
over; when I got to them they had got righted up,
and the carriage was a little broken and the harness.

[Objected to.] ~

The Court—I will let the question and answer stand,
that he saw one upset there and counsel can cross-ex-
amine on that point.

[Exception by plaintiff.]

Q@ Was that upset day or nigRt? A. Day-time.

Q Something has been said about the road being 30
travelable from fence to fence after the turnpike was con-
structed ; how 1s that ? A. That is entirely impossible.

Q How is it impossible ? A. In consequence of these

itches being between the wagon track and the fence.

Q What was the other side of the ditches? A. Em-
bankments from the ditches.;

Q From the ditches up to where? A. Up to the land
On  °ther side, and from that there may be room for
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a walk outside of the ditches, between the ditches and
the fence.

Q. On these banks between the ditches and the faug
what was the nature of the land ? A. In some gass
trees and bushes.

Q. How large, and what kind of bushes ? A. Vados
kinds of bushes, wild cherries; in one particular dae
there stands a large chestnut tree and a large smp
where there had been a tree cut down.

10 Q. And this was between the gutters or ditches ad
the fence ? A. Yes, sir.

Q. How long had that condition of things been there?
A. Long enough for these trees to grow—a good nay
years.

Q. Was it there before the turnpike was constructed?
A. Yes, sir.

Q. I will ask about a conversation that you had wth
George W. Peterson, soon after you started this sae
line of yours in 1875; do you recollect such a cawe®

20 sation ? A. I had some conversation with him in hs
toll-house near Old Bridge.

Q. At Mr. Peterson’s toll-house? A. Yes, sir.

Q. State what that conversation was?

[Objected to.] [ODbjection sustained.] [Ex

Q. Did you have a conversation with J. Biddle H¥* j
bert prior to your making arrangements as to toll? A
Yes, sir.

And thereupon defendant’s attorney asked witness tte
following question—

30 Q. When and where did that take place, and wet
was it ?

[Whereupon plaintiff’s attorney objected to said qes
tion as incompetent. And defendant’s attorney thm
insisted that said question was competent and legal ym
the issue aforesaid, and as showing on what ude® I
standing the agreement for tolls was made.]

[But his honor the judge held said question to ke
incompetent and illegal, and refused to permit the wit
ness to answer the same.]
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I [To which ruling defendant prayed an exception, and
It vies sealed accordingly.]
E. W. SCUDDER. 1. s.]

And said witness, being cross-examined, testified as
fellows—

[ Q Do you say that there was not thirty-two feet any
wherein that road in its width, except where another
rad crosses or turns off? A. That wagons can be used?

Q Thirty-two feet where wagons cannot be used ? A.
mY&s sir; I say so.

I Q Nowhere? A. I don’t know of any place; there
[might be where Mr. Christian’s pump and house is, some-
thing of that kind.

Q You speak of the first winter after the turnpike
wes constructed, and say it was more dangerous to travel
over the first winter after the construction than before;
whet winter is that you speak of? A. I do not recollect the

dete, exactly.
I Q What year was it? A. I don’t recollect whether it
wes 1872 or 1873, or what year. 20

I Q Can you tell me why it was the road was more
[dangerous than before ? A. Yes, sir.
I Q Why? A. Because the material put on made a
[stiff mortar, and they had to go to the same depth in
[the mortar as before, and it was not so easy for horses to
[move through it as when it was thin on top.
I Q What part of the road are you speaking of? A.
I'The bad part.
Q Which part? A. Along by Vandevender’s farm.
Q What season of the year was that? A. In the 30
spring of the year.
Q When the frost was coming out? A. Yes, sir.
Q When you say you had to put four horses on the
gege, how many passengers had you ?  A. I mired with
passengers.
Q When was that? A. The spring of 1883,1 think;
flhenthe roads are good enough all over, that is good
enough, too, generally.
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Q. Do you remember what month ? A. I thinkitwes
in March.

Q. Just as the frost was coming out of the ground?
A. Yes, sir.

Q. Where was that place ? A. Along by Mr. White's
house.

Q. How many horses did you have when you gt
stuck ? A. I had two—very good ones.
Q. And you got out with ten passengers? A, No, sir;

10they had to get out of the stage; then I got out.

Q. Did they help you through? A. I pulled the
empty stage.

Q. Did they help you out of your scrape? A. Iwes
in no particular scrape, any more than the wagon went
down and the horses could not propel it; it was this side
of the spot where the rest have described as so very bad
—as the worst.

Q. Do you mean to say that there is any ditch on the
road three feet in depth ? A. I do.

20 Q. Quite abrupt surface ? A. Yes, sir.

30

40

Q Where? A. One at the end of Mrs. Tice’s house.

Q. How deep is that ? A. I think about three feet.

Q. Where is another ? A. One near Mr. Newmeyer's

Q. How deep is that? A. Three feet or over—not any
less, I think.

Q. How long are these ditches at Tice’s and New-
meyer’s? A. They are not very long—as deep as that;
the ditches run several hundred yards, but not of that
depth all the way.

Q. Where was this wagon upset in the daytime that
you speak of? A. Just beyond Mrs. Tice’s—near this
place—whether it was exactly in it or not, I am not pos-
itive.

Q. When was it? A. I think it was two years ago
last summer.

Q. That was in the summer of 18827 A. I think so
—1I am not positive as to dates.

Q. Who was the proprietor of the wagon ? A. There
were two ladies had it that belonged in the shirt factory.

Q. Were they driving? A. Yes, sir.
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And defendant’s attorney also called as a witness
David Serviss.

David Serviss, called on behalf of the defendant, being
duly sworn, testified as follows—

By Mr. Strong—

Q Where do you reside ? A. Near South River.

Q What is your occupation ? A. Land surveyor.

Q How long have you been such ? A. Since 1875.

Q Do you know this road that has been talked of?
A Yes, sir. 10

Q Have you any interest in this suit? A. None
whatever.

Q Are you backing this suit in any shape? A. No,
Sir.

Q Have you been called upon to measure the width
of this road lately ? A. Yes, sir.

Q By whom were you called on ? A. Mr. Blue spoke
to me.

Q About what time, what day was it that you made
the measurement ? A. The 7th ot April. 20
Q Who went with you when you did the measuring ?

A Isaac N. Blue, Asher Rue, John H. Wade, W. H.
Stults, and a part of the time Alfred Stults, Charles H.
Bissett and Henry Serviss.

Q From where to where did you measure the road ?
A From the mile-post at the abutment of Weston’s mill
bridge to the mile-post near Mr. Herbert’s residence, Old
Bridge.

Q What did you measure the road lengthwise with ?
A With a surveyor’s chain, sixty-six feet in length. 30
Q Did you measure the width of that road at all?

A We did. 1

Q What did you measure the width with? A. A
steel tape.

Q Who did the measuring part? A. John H. Wade
snd Mr. Rue carried the chain and measured the length
°fthe road ; Blue and myself measured the width of the
r*ad but not all the way through ; Henry Serviss mea-
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sured from the residence of Mr. Bissett with me to Od
Bridge.

Q. Mr. Blue and yourself measured the width of the
road the entire distance from here to the Washington
road ? A. Yes, to Mr. Bissett’s residence.

Q. How much beyond the Washington road is that?
A. Over two miles beyond the first Washington road

Q. Mr. Blue and yourself measured all the distarce
that Mr. Stults travels over with his stages ordinarily?

10A. Yes, sir.

Q. Did you take notes of your measurements? A
Yes, sir.

Q. Do you know whether Mr. Blue did ? A. I think
he did.

Q. Did you compare your measurements at that time?
A. We called them off and put them down at the sane
time.

Q. You, in your book and he in his book? A. Yes, sr.

Q. Do you know whether Mr. Blue had any education

20o0r experience as a surveyor? A. Yes, sir.

[After testifying to measurements of road at particular
places, witness was asked]—

Q. From there where did you go? A. To the end of
forty-five chains from the beginning.

Q. Whose place was that? A. The same properties.

Q. McLaury and Wanser’s? A. Yes, sir.

Q. What measurements did you make there ? A. The
same as usual.

Q. The measurement between the fences? A. Forty-

30 nine and one-half feet.
Q. From the outside of ditch to the outside of ditch?
A. Thirty-one feet.

Q. From the inside ? A. Twenty feet.

Q. The roadway capable of being traveled, is bow
wide ? A. About twenty feet.

Q. From there where did you go ? A. At the end of
fifty-seven chains from the beginning.

Q. On what properties ? A. The same.

Q. Any culvert there? A. No, sir.

40 Q. What was there there? A. There was a miry plag>
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Q What kind of a miry place? A. When a man
would walk on it, it would bend with his weight.

Q For how large a space would it bend with the
weight of a man ? A. Probably twenty feet in length.

Q Did you step on it to see? A. Mr. Blue stepped
mitand I saw it bend with his weight.

Q What portion of the road was this ? A. About in
the centre of the road.

Q This was about a week ago ? A, The 7th of April.

Q How thick was the consistency of that mire ? A. 10
It was a crust on the top that would bend with the
weight of a man.

Q Did Mr. Blue break through the.crust? A. I think
heput a stick down through it.

Q What caused the crust; was it a crust of frost or
what? A. Crust of a little hard material—of different
material from what was underneath.

Q It was not frost, then? A. No.

Q Where did you go from there? A. To the end of
sixty-six chains and thirty links from the beginning. 20

Q Between what properties? A. What was formerly
known as the Lambert property.

Q Do you know who has it now ? A. I think a man
by the name of --------- holds the land on one side and
the Mutual Life on the other side.

Q What was there there, any culvert? A. There was
another mire hole there.

Q How long was this mire hole? A. We didn’t
measure the distance.

Q About by estimation? A. I should think about30
the same distance as the other one.

Q In what portion of the road ? A. About in the
centre.

Q Was there any crust on this miry place? A. About
like the other.
Q Acrust and similar to the other? A. Yes, sir; in
&ne places it had been broken through by horses.
[And after testifying to other particular measurements,
witness was asked]—
10
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Q. You have not got past the Washington road yet?
A. No, sir.

Q. Whose properties? A. Vandevender’s property on
one side of the road and Messier’s on the other.

Q. What did you find there ? A. Another miry place

Q. How bad a miry place ? A. It would bend with a
man’s weight.

Q. Did it bend with a man’s weight ? A. It did with
mine.

10 Q. For how long a distance would it bend with your
weight? A. I walked over it about twenty feet.

Q. Did you poke anything through to see how deep
the miry place was ? A. No, sir, I did not.

Q. Did any of the others ? A. Not that I know of

Q. You did not take any measurements there of the
depth of the mire ? A. No.

Q. Did you make any measurements there? A. No,
sir.

Q. Where did you go from there ? A. At the end of

20 one hundred and thirty chains.

Q. At what property ? A. The property of Vande-
vender, on both sides of the road.

Q. What did you find there? A. Another miry place.

Q. What kind of a miry place ? A. It had been very
bad.

Q. How do you know it had been very bad ? A. Rid-
ing with the stage nearly every day to New Brunswick.

Q. You had gone over that before, over that very
place or through it? A. Through it.

30 [Objected to.]

Q. What examination did you make of it? A I
didn’t walk through it.

Q. How deep was the mire? A. There was a ral
went down one side of 1t; I didn’t pull the rail out to
see how far it went in.

Q. A rail ran down by one of your party ? Q No,
it had been there for three or four days or more.

Q. Did you make any other examination of that spot?
A. There was dirt that had been carted in a few days

40 previous.
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Q What kind of dirt? A. It was a coarse dirt-
ocoarse sand or gravel.

Q Did you see any red shale there? A. Saw some
clay there, and some dirt carted in.

Q Do you know the depth of the mud at this place?

A No, sir. i

Q Take any measurements there? A. No; at the
end of the miry place, one hundred and thirty-one
chains from the beginning, we took a measurement.

Q That mire place was about how long i A. About al0
chain, sixty-six feet.

Q How many years had you known that miry place?

A Every winter for some time; some winters not so bad
as others.

Q Depending on what? A. On how deep the frost
was in the ground.

[And after testifying to further particular measure-
ments witness was-asked]—

Q From there where did you go? A. Took a note of
another miry place at the end of one hundred and seventy 20
chains from the beginning.

Q What kind of a miry place was.that? A. It was
drying up, getting better than it had been ; it was not as
bad as some of the others

Q Do you know how it had been? A. Yes, sir.

Q How had it been? A. It had been quite bad.

Q How bad? A. I didn’t measure the depth of it; I
had been over it several times.

Q Did you go into the hubs of the wheels? A. No,
not quite as bad as that; I don’t think it went in more30
than half to the hubs there.

Q How long before your measurement was it that you
bad gone half way to the hubs? A. I don’t remember
what day it was.

Q It had been several days? A Yes.

Q How long a place was this miry spot? A. We did
not measure.

Q Where did you go from there? A. Noted another
one at the end of one hundred and seventy-three chains
from the beginning. . 40
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Q. Before leaving the other place I will ask youifyou
saw a wagon stuck there shortly before you measured?
A. T had not.

Q. Not within a few days? A. No, sir.

Q. Was not a wagon stuck there at that place? Al
did not see it myself.

Q. The one hundred and seventy-three chains, what
kind of a place was that? A. I don’t think that wasas
bad as the other place.

10 Q. Was that drying up, too? A. Yes, sir; that wes
along the property of John Martin on one side and Ms
Tice on the other.

[After further examination as to measurements wit-
ness is asked]—

Q. How far beyond this first Washington road is Shed-
den’s corner? A. Two hundred and forty-eight chains
from the place of beginning; it would be sixty-five
chains from the southerly side of the Washington road

Q. How many measurements did you take between

20the first Washington road and Shedden’s corner? A
Twelve.

Q. Without going into those particularly, what was
the average width ?

[Objected to.]

Q. What was the greatest distance between fences that
you found between the first Washington road and Shed-
den’s corner? A. Forty-eight feet between the fences
and the woods; forty-seven feet between where fences
were standing.

30 Q. What was the least, between fences or fence and
woods ? A. Between fences, thirty-two and one-hal
feet. :

Q. What was the greatest distance from outside o
ditches in those twelve measurements? A. Thirty-three
feet.

Q. And the least between outside of ditches?
Twenty feet. B

Q. Where was that measurement, from the outside o
ditches? A. It was along the property of Samuel ¢
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{lure on one side, and Mrs. Tanner’s wood-lot on the

0tQr*Give me the widest measurement in the same dis-
tance of the road-way between ditches? A. Eighteen
fo»

Q And the least distance between ditches ? A. Four-
teen feet.

[Plaintiff's counsel moves to strike out the examina-
tion beyond the Washington road as having nothing to
do with the case.] [Motion denied.]

Q You have given the shortest distance of measure-
ment between ditches for the road as fourteen feet in
the twelve measurements, between the first Washington
road and Shedden’s corner ?  A. Yes.

Q How many of those measurements of the roa,d-way
between ditches are eighteen feet, between Washington
road and Shedden’s corner ?  A. One.

Q The other measurements between ditches of the
road, in that distance, are what ; give the distance be-
tween ditches, taking them in course ? A. Four meas-
wrenments are fourteen feet; six are sixteen feet; one
seventeen feet, and one eighteen feet.

Q What is the distance from the first Washington
road to Shedden’s corner ?  A. A little over three-quar-
texrs of a mile.

Q Take the distance from Shedden’s corner to Tan-
rerscorner ? A. There are two roads at Tanner’s cor-
rer, one leads to Washington and the other to Cranbury ;
which distance do you want ?

Q Take the Washington road—take from Sheddens30
tothe road to Washington ? A. The total distance from
the place of beginning is two hundred and sixty-eight
chains and seventy links.

Q No; between Shedden’s and Tanner’s would be
howmuch? A. Twenty chains and seventy links.

Q That is about how much?

I mle
Q In that quarter of a mile how many measurements

didyou take? A. Four, including the one we took at
i that point.

A. One quarter of a

40
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Q. Where was the first one? A. The first is atthe
point by Shedden’s corner, at the road going to Wash
ington.

Q Have you given the measurements there at Sed
den’s, between fences? A. Forty-seven feet.

Q. And the measurement from the outside of gutter?
A. Thirty-three feet.

Q. And the measurement of the road between the
ditches ? A. Fifteen feet.

10 Q. Where did you go from there? A. Six durs
from there—beyond that corner.

Q. What did you find the measurement between fenes
there? A. Forty-six feet.

Q. From outside of ditches ? A. Thirty-one feet.

Q. And the road-way between ditches? A. Hfteen
feet.

Q. The space that vehicles could go ? A. About fifteen
feet.

Q. How much more than fifteen feet? A. I dont

20 think there was any.

Q. Where, after that? A. Six chains further on.

Q. Whose property ? A. Mrs. Tanner’s—on both sides
of the road.

Q What was it there? A. Forty-eight feet between
fences.

Q. From outside of ditches? A. Thirty-two feet.

Q. And the road-way between ditches? A. Fourteen
feet.

Q. Where, then? A. Three chains and forty links

30further on.

Q. Whose property ? A. Tanner’s—on both sides.

Q. Between fences, how much ? A. Forty-six feet.

Q. From outside of ditches? A. I did not measure
that, because the Milltown road turns off there.

Q. The road-way between ditches? A. We took two
measurements of that; there was some new gravel pu
at the sides of the road; the total width of the road-way
and new gravel was seventeen and a-half feet.

Q. That included new gravel at each side? A &>

40 sir.
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Q And the road without the new gravel? A. Eleven
and a-half feet.

Q There was six feet of new gravel there ? A. About
that.

Q Did you take any more measurements ? A. No,
Isir. ,

Q That takes us to the last Washington road, does
it? A. Yes, sir.

Q Taking the distance of that road from New Bruns-
wick to Tanner’s, whether or not there are ditches for 10
.the greater part of the way on both sides of the road ?
A There are places at the side of the road where they
have scooped the dirt out.

Q In those places where they have scooped the dirt
aut, can carriages and vehicles travel safely ? A. Not
inall of those places.

Q How deep are some of those places ? A. I did not
measure any of them ; I should think, to look at them,
about three feet from the centre of the road-bed to the
bottom of the ditch. 20

Q From the centre of the road-way to the edge of the
road-way, where the ditch or scooped-out place begins,
how much fall is there ? A. In some places not much.

Q How is it, as a general thing, from the centre of the
road to the edge of the road-bed ? A. There is a little
fall, as a general thing.

Q As a general thing, can conveyances ride anywhere
from the centre of the road to the extreme edge of these
ditches? A. I would not like to say they could.

Q Why not? A. I think they might capsize in some30

Q Canyou give any idea in how many places it would
unsafe for carriages to go to the outside edge of the
JL 7 ~ think there is a place between McClure’s

th Newmeyer’s that it would be unsafe to drive to
ee ge Of the ditch, and one between Newmeyer’'s and

liam R. Serviss’; one between William and Henry

erviss, and one between Henry Serviss’ and Mrs. Tice’s;

ere may be other places that I do not think of now.
want to ask you whether if in the entire distance 40



80 COURT OF ERRORS AND APPEALS.

from New Brunswick to Tanner’s, as a general thingthe
road has a gradual slope from the centre to the atsce
edges of the ditches, or whether there are regular dtdes
with defined banks? A. At some places, you can esly
see by the measurements, the slope of the ditchbanks
are more gradual than others ; you can see that fromtle
sides of the road to the outside of the gutter, there ae
other places where the ditches are nearer and the dae
is sharper.

10 Q. Do you know the distinction between a “ditch’
and a “ gutter?” A. We have been calling it by th
names.

Q. Which would you call it by ? A. These placesin
the road are scooped out, and you can call them v
you like.

By the Court—

Q. You say “ scooped out,” do you mean in neking
the road—such places are made by running a sop
over it or cutting in with spades ? A. I mean scooped

20 out to form the road.

Q. By the ordinary scoop that they use? A. Yesgir.

Q. Not cut out with spades as in cutting a ditch ad
flat ? A. I don’t know that there are any of that kind.

By Mr. Strong—

Q. How deep are some of those scoop holes, and low
abrupt from the sides of the road? A. In one plael
have measured the sixteen feet for the road-bed and
twenty feet for the outside of the ditches, which,
think, about as abrupt as could happen in the road.

30 Q. Where is that? A. That is along the propertyo
Mr. McClure and Mr. Tanner’s wood lot; I should thnk
that was as abrupt a bank as any of them; it would e
a slope of two feet on each side.

By Mr. Schenck—
Q. Is that by a culvert? A. There is a culvert rear

there.
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By Mr. Strong—

Q Could you give me a cross-section of this road ?
A Icould not make it accurately without instruments.

Q You have not done anything of that kind in this
case? A. No, sir.

A Will you tell me, in speaking of this abruptness of
this ditch or road-bed, at what point in the road that is?
A Tt was by Mrs. Tanner’s wood lot and Mr. McClures.

Q How many chains from the beginning? A. Two
hundred and twenty-two chains and forty links. 10

Q Is there a culvert at two hundred and twenty-two
chains and forty links ? A. It is near that.

Q How long a distance does that abrupt place extend ?
A The next measurement is one foot wider.

Q That is how long a distance ?. A. Five chains and
forty-five links.

Q Then for a distance of about five chains and forty-
five links, there is this steep slope ? A. It only varies a
foot.

Q Then it would make how deep a slope from the 20
edee of the road ?  A. It would make a slope of two and
a-half feet.

Q Would that be safe for a carriage to go down that
slope? A I think not.

Q Why not ? A. I think you might turn over.

Q Is there any railing there? A. No, sir.

Are there railings along the turnpike anywhere?
SIT.

% Mr. Schenck—
Q No railing at Weston’s mill ? A. There is a fence 30
a weston s mill.

% Mr. Strong-
Nosi”616 ISP A theie at that point, anyhow ? A.

ten fee® »  Width of tlie road'bed is what? A. Six-

The width is sixteen feet; for a distance of about
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five chains there is no rail and the slope is so steep a
carriage could not safely go there ? A. No, sir.

Q. Is this between Newmeyer’'s and McClure's? A
Yes, sir.

Q. I call your attention to Shedden’s peach orchard;
you know where that is? A. Yes, sir.

Q. Is there any ditch there ? A. I dont think thereis
much of a depression on one side.

Q. How is it on the other? A.*I do not remember,

10 distinctly.

Q T call your attention to a place north of New
meyer’s, where there is a gutter—do you remember any
ditch there? A. There is a culvert north of Newmey-
er’s.

Q. What is the width of the road-bed there? A. Six-
teen feet.

Q. What kind of a slope is there, off the edge of the
road-bed ? A. It is not so steep as the other.

Q. About how steep would you call 1t? A. I should

20 think the slope was three feet wider at the bottom than
on the top.

Q. How deep would the ditch be there? A. I dont
think that it is as steep.

Q. How would it do for wagons or carriages traveling,
to go off the edge of that road into the bottom of the
ditch 9 A. Not if they kept one wheel on the road.

Q. What would happen to the other, if they did? A
They would overturn.

Q. How long a distance is that place? A. Between

30 two and three chains.

Q. Is any rail there? A. No, sir.

Q. Coming along by Henry Serviss,” what is the width
of the road-bed there ? A. Sixteen feet.

Q. Are there any ditches ?. A. There was water in
each—on each side; I did not see how deep they were
that day.

Q. Suppose a vehicle came along that way, keeping
one wheel upon the road and the other wheel in this
ditch, what would happen to it? A. It would not bein
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anice position; I don’t know whether it would over-
tum or not.

Q Would it be a safe thing to try ? A. I would not
wart to try it.

Q For how long a distance would that extend? A.
About two hundred feet or longer.

Q Between Henry Serviss’ and Mrs. Tice’s, what is
the width of the road-bed there? A. Twenty feet.

Q And the depth of the ditches ? A. About as deep
as the others. . A ~0

Q Suppose you keep one wheel of the conveyance on
the road-bed and the other wheel in the gutter, what
would happen ?

[Objected to.] [Objection overruled.] [Exception.]

A. Tt would be according to where you put the wheel.

Q Suppose you put the wheel on the edge of the road-
bed and the other wheel off? A. Some places it would
overturn; it would overturn by the culvert and for
sone distance each way.

Q How long a distance ? A. Possibly one chain 20
each way.

Q Is there any railing there ? A. No, sir.

Q Ever been any there ? A. I don’t recollect of any.

Q Canyou tell me how many places there are of that
kind between New Brunswick and Tanner’s? A. These
places that I named ; I don’t remember any others.

Q You have named five or six ? A. Four, I think.

Q Were you in this neighborhood when the road was
being constructed ? A. I am not sure whether I was at
borre or at school. 30

Q You have no recollection about it? A. No, sir.

Q Have you ever known this turnpike road to be
wider than it is now ? A. No, sir, I have not.

Cross-examinacion by Mr. Schenck—

Q Who employed you to make this survey and exam-
cation? A. Mr. Blue came to me.

Did he employ you ? A. I suppose he did.
A P ~e Pay you? A. He has not paid me as yet.



84 COURT OF ERRORS AND APPEALS.

Q. Did he go with you at the time ? A. He was with
me.

Q. Who else went with you ? A. I have named them
I will name them again if you wish.

Q. Are the others interested in paying you for your
services ? A. I don’t look to them for the money;I
don’t know whether they will contribute towards it ar
not.

Q. Did these gentlemen point out places where they

10 wanted you to examine and survey? A. They did &
various places.

Q. Particularly this miry place you have spoken of?
A. They generally spoke of those.

Q. Did they select, to all appearances, the narrowest
point of the road ? A. We took some of the narrowest
places we could get, and some that were not so narrow.

Q. At those narrow places that you speak of, especially
along the fourteen feet, from what point to what point
did you measure ? A. The level portion of the road, or

20nearly so, that was traveled.

Q. You say you made no examination of the soil un-
derneath ? A. No more than the surface.

And defendant’s attorney also called as a witness
Isaac N. Blue.

Isaac N. Blue, called on behalf of the defendant, being
duly sworn, testified as follows—

Q. You reside, where ? A. Near Washington, South
River.

Q. Do you reside on the line of this turnpike? A

30 No, sir.

Q. Do you own property on the line of the turnpike.
A. No, sir; about three-fourths of a mile from the pike.

Q. You are one of the chosen freeholders of this
county? A. Yes, sir.

Q. How long have you been such ? A. I represente
it 1$st year, and several years ago.
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Q You are the freeholder from East Brunswick town-
ship? A. Yes, sir.

Q And have been in the board of freeholders several
times? A. Yes, sir.

Q You were present at the measurements that were
taken by Mr. Serviss and the others who have been men-
tioned? A. Yes, sir.

A Are you, or not, one of the backers of Mr. Stults
in this matter? A. Yes, sir; | propose to assist him,
ad there are lots of others, too.

Q At the time of these measurements, it has been
said that you held one end of the measuring tape and
M. Serviss the other? A. Yes, sir.

Q Are the measurements, as Mr. Serviss has given
themcorrect? A. Yes, sir.

Q Did you take them down at the time? A. Yes, sir.

Q Have you verified them, as stated here in court?
A Yes, sir; there were a few called off before dinner
that | did not think of at the time, but all since | have
verified.

Q The few that he gave before dinner, were they cor-
rect, according to your recollection? A. Yes, | am sat-
isfied they were.

Q In measuring the portion of the road; what has
been spoken of as the turnpike road, between the inside
of the ditches, what were you generally trying to meas-
ure? A. We were trying to measure the turnpike as
originally constructed first; that was what we went there

20.

Q That was the formed portion of the road? A.37
Yes, sir.

Q From the inside of ditch to inside? A. Yes, sir.

Q And you carried those measurements along from
New Brunswick to where? A. To the hill at Old
Bridge.

Q At any part of that road from New Brunswick to
Qd Bridge, did you find the formed portion of the turn-
plke thirty-two feet wide? A. We did not, in no one
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[Question objected to as leading.] [Objection ome-
ruled.]

Q. Did you find the formed portion of the road be
tween the ditches, at any point between Old Bridge ad
New Brunswick, twenty-five feet wide? A. Yes, sir;
right by the first mile post by New Brunswick Mr. Se-
viss gave me twenty-seven and a-half feet; | will ar+
swer with the exception by the first mile post at this
end—there is no ditch there, and with that exception

10 there is no place twenty-five feet wide.

Q. How many places between New Brunswick ad
Tanner's did you find the formed portion of the tum-
pike between ditches to be twenty feet wide? A. Four
places.

Q. Where were those four places? A. One at the
end of one hundred and seventy-eight chains; one o
posite S. T. Green's; one by the McLaury property, ad
the fourth at Edward Kearney's.

Q. What was the narrowest measure of the road a

20 formed that you found between here and Tanner's co-

ner? A. Eleven and one-half feet, right by Mrs. Tan-
ner's; they afterwards made that wider, after they made
their measurements last fall; they put gravel on each
side and made it seventeen and one-half feet.

Q. They added that difference to it since last fall?
A. Yes, sir.

Q. In how many places between New Brunswick and
Tanner’s corner did you find the width of that formed
portion of the road between ditches to be less than six-

3oteen feet? A. Eight places.

Q. Can you give those places? A. The first one is
by Henry Serviss’, fourteen feet; there aretwo; one a
the end of one hundred and eighty-five chains, and one
at the end of one hundred and eighty-seven chains,
the third is at the end of two hundred and two chains
and twenty links—that is nearer William Serviss—i
was fourteen feet wide there; the next is at the en\ o
two hundred and twenty-nine chains, fourteen feet—t a
is near McClure's, north of his house; the nextis att e

4o end of two hundred and forty eight chains, fifteen fee
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thet is along by Shedden’s; the next is at the end of
two hundred and fifty-four chains, fifteen feet—that is by
Ms. Tanner's ; the next is at the end of two hundred
ad sixty chains—that is fourteen feet, by Mrs. Tanner’s
property; the next is that narrow place at the end of
two hundred and sixty-three chains and forty links;
thet, as originally constructed was eleven and one-half
fest, but now as found, is seventeen and one-half.

Q And the alteration has been made since this suit?

A Yes, sir. 10

Q | want to call your attention to a place by Sprat-
fods about the width of the formed portion of the road,
between the ditches? A. We gave that nineteen feet,
but| have also made a note that the hard part of the
road is only ten feet; it is level and we gave them the
benefit of the whole of it.

Q Are there banks at each side? A. No, not there,
but we can see a rise in the road.

Q And that rise is ten feet wide? A.-Yes, sir, that is
for the teams to travel on, that is ten feet. 20
Q The rest of the nine feet is made, how? A. It is

weshed in and made level by the sand.

Q How is the width of this road the entire distance
you have given it, at the present time, compared with
what it was when the turnpike was completed ? A.

here can be but one answer to that, that it is wider
nowthan when it was originally constructed; it would
naturally work out and get wider.

Q What will cause that? A. Settling down and trav-
eing on it, the wheels of the wagons work it out. 30
Q Something has been said about the road, the entire
space between the fences on this road—can it be traveled

hom fence to fence? A. No, sir.

Q Why not? A. On account of banks, trees, bushes,
an £ulhers>ditches, or whatever you calf them.

Q How long have you known this road ? A. Ever
since | was a boy.

Q Did you know the road before it was made a turn-
Pke? A. Yes, sir.

*The road that has been constructed since it was 40
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made a turnpike, how does its width compare to whet it
was before the turnpike ? A. It is narrower now thanit
was then.

Q. Did you see them build the road ? A. | sawthem
at work atit; | saw Mr. Herbert.

Q. Who else? A. | could not tell.

Q. What part of the road did you see them construct?
A. From Mrs. Tanner’s to Weston’s mill, and quite likely
the other end, too.

10 Q Do you know the year it was completed? A |

20

30

could not give the year.

Q. Do you remember the condition of the tumpike
after it was completed ? A. After it was completed, in
good weather it would be good, in wet weather it woud
be bad ; in the spring of the year it was always bad;
when the elements made it good,'it was a good road;
when the elements were against it, it was a bad road.

Q. Along this turnpike, as constructed, are there
ditches or gutters ? A. There are.

Q. What would you call them? A. Ditches.

Q. For what reason? A. Because they are deep—
deep that they cannot be traveled onin places.

Q. Is there any resemblance between those ditches and
the gutters of an ordinary street in the city? A. Yes,
sir.

Q. In what respect? A. In places—I do not wish
be understood it is all along—but in certain places they
drop almost straight down, not quite, and in other places
it slopes oft gradually.

Q. Which predominates, the gutters or ditches? o
| should think between New Brunswick and Tanners,
there was about half and half.

Q. In that portion of the road where the ditches ae
can a wagon travel in those ditches? A. No, sir,
would be impossible. M

Q After you get between Henry Serviss' au  r®
Tice's, how are the ditches? A. | have spoken o a

Q. Goon further? A. Beyond Henry Serviss’ house,
along his field, you see ditches there that are deep.
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Q How deep are those ditches? A. Two and one-half
fegt, | should say.

Q For how long a space? A. It is quite a little space
along there; | could not tell the length.

Q How abrupt? A. Similar to the others; they are
all one character.

Q How along Newmeyer's? A. They are pretty
much the same character.

Q How is the road itself between the ditches there?
A It is narrow. 10

Q For how long a stretch are the ditches of this
?fature that you describe? A. There is quite a stretch

it. o

Q You did not measure it ? A. No, sir.

Q From Newmeyer's to McClure's, how would you
describe them? A. Ditches on both sides all the way
from Newmeyer's to McClure’s until you rise the hill,
then the ditches stop, but just before you get there the
ditch runs from Newmeyer's nearly to McClure’s house.

Q As toits depth and abruptness? A. There is a cul- 20
vert there in one place; | think the ditch is fully four
feet deep, that is off the end of a culvert; there is a ditch
allalong there, that runs, | should judge, from three to
our feet three feet anyhow—to be pretty safe | will
mekeit two and one-half to three feet, with the excep-
tion of that culvert.

Q How is it at Sheddon’s peach orchard ? A. There
we ditches there, too, but not so deep.

Q How is it from Shedden’s to Tanner's? A. There
is more slope there, not so much in the nature of a ditch 30
asthose | have spoken of.

Q In this place that you have spoken of, have you ever
rave ed with your wagon in those ditches? A. | never
havel | don't want to.

Q Why not? A. | don'tintend to if | can avoid it,
[dAi are no”\calculated for that; if | got in them
of ink | could get out again, without a good deal

& Have you known of any upsets in those ditches?
never saw any, but | have heard of them. 40
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Q. Are there any railings along that road anyplaceg
A. No, sir.

Q. Did you see any of the construction of this road?
A. Yes, more or less of it

Q. Where, between New Brunswick and Tanner's wo
did you see working on the road at the time of its an
struction? A. It is a good while ago, | don't know thet
| could call to mind the name of the parties, but | re-
member seeing them at work.

10 Q What was their mode of forming it? A. It ws
to take the dirt out of the ditches at the side of the road
and form it in the centre.

Q How wide a place? A. It runs about the width
that | told you the other day— we gave you the width of
the road-bed.

Q. They formed the road that way all the distance
from New Brunswick to Tanner's? A. Yes, sir.

Q. After that was done, what did they put on the road?

A. They put a little gravel—what they call gravel-

20sand and gravel.

Q. Tell us how they did that? A. They took one loed
of gravel and stretched it right along; they dumped a
wagon load of gravel and spread it out to the wheels of
the wagon, extending it about what the narrowest wagon
would cover; the wheels traveling over it has spread it
out a little wider.

Q When that road was constructed did they gravel
more than one wagon track ? A. No, sir, just right in
the centre of this road.

30 Q. How close did they put the loads together? A
Their intention was for one to go at the end of the other;
that was the intention of the parties who graveled it, &
far as my observation went.

By the Court—

Q, One load succeeding the otherin aline? A. Yes,sir.

Q. They did not put loads side by side? A. | never
saw them put two loads side by side, in my life, in tfe
construction of this road; | will take that back, | hawe
seen them this winter.
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The Court—No; we are talking about the construction;

By Mr. Strong—

Q That was since the bringing of the suit? A
Yes, sir.

Q After the construction of this road, how was it in
reference to the ability of one team to pass another? A-
There were a great many places that you could not pass
if you overtook a wagon, and it was in the centre of the
road, you would have to wait and get your chance before
you could turn out and go by them; there were only
certain places that you could turn out.

Q Have ycfu ever been in that condition yourself? A.
| have, many times.

Q For how long a distance have you followed behind,
becase you could not turn out and pass? A. At places
three hundred or four hundred yards, or one hundred
yards or less, two hundred yards.

Q Was there only one of those places or more than
one? A. There was more than one

Q Canyou tell us where they are ? A. | never thought
about that, but | know narrow parts of the road was
that way; where these deep ditches are it was that way.

Q That was after the road was constructed; has that
been remedied down to the present time, and if so, how
much? A. It has been remedied a little; it is wider
now; on account of its settling down and pressing out.

Q Are there places now where you can not pass if
the wagon ahead of you keeps in the middle of the
road? A. | think there are places yet where you would

10

20

have difficulty to pass; | do not mean to say that there3o

is not room for two wagons to pass, provided we meet;
| Deean to say if there was one wagon in the centre of
theroad you would have difficulty to turn out and go
by them. .

Q You mean you would have difficulty in passing on
dther side if the wagon was in the centre? A. Yes, sir.

Q There are some such places to-day? A. Yes; but
rtso Daany; it has flattened down.

Q After the construction of this road, was the road
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- made a hard and firm road in all places? A. It neer
has been made hard and firm; it is not to-day, oy
when the elements make it hard.

Q. In dry weather, how is the road? A. Thenitis
hard.

Q. Take such weather as we are having now, howis
the road? A. It is hard now.

Q. In summertime how is the road? A.In dy
weather it is hard ; in wet weather it is soft.

10 Q How has it been during the winters, since the con-
struction of the road ? A. In the winter, when it was
frozen, it would be hard then.

Q. Tell us how that road has been in winter sinceit
was constructed ?  A. When it was not frozen hard it
has invariably been soft during the winters; when it ws
frozen, then we had a good road.

Q. In your travel over it have you experienced any
difficulty? A. Yes, sir; | have never had any serous
difficulty; | have had some little.

20 Q What? A. | had occasion at one time to take ot
four hundred feet of boards, and | thought that | woud
never get through, and | have as good a team of nules

as anybody.
Q How deep did you go in? A. Up to the hubso
the wheels. (

Q. Where was that? A. Right near Vandevenders
house.

Q. On top of the hill? A. Yes, on top of thehi ,
that was the worst place | experienced that day.

30 Q. How deep did your horses break through? e
Through to their knees; | have not had any other i
culty, particularly, until this spring.

Q. When was this that your mules had the troub eo
getting four hundred feet of boards through 2. A. Ayear
ago last February.

Q. Is four hundred feet of boards a large loa
No, it is not; about one thousand feet is a load.

Q. This last winter,you say,you had trouble? o A
| had no serious trouble; | was coming down wi

40 one-horse wagon.
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[Objected to as being since the commencement of the
SUE] How many of these soft places was there between
New Brunswick and Tanner’s; can you give any idea?

A Yes; | can give pretty near an idea; there was one
near the McLaury place and beyond Mr. White s, and
between White’s and the bad place on the hill, and then
you would come to that big hole that has been de-
scribed here at Vandeveuder's; that is where | saw
rails sticking in to keep teams from getting into the 10
hde and going out of sight—then you come to the place
by Mrs. Tice's ; there | helped get a team out the 2d of
April, this year.

[Objected to.]

Q Beyond that? A. Right by William Serviss there
wes another very bad place; then John Newmeyers
there were two very bad places, one on each side of his
house; they were very bad.

Q Any others before you get to Tanner’'s? A. No.

Q That would make about eight places between New 20
Brunswick and Tanner's? A. Yes, sir.

Q Have these places existed this year and last year
or how long have they existed ? A. Those by Newmey-
er's have always been bad; | am not going to say it
breaks up in any one place every year, but there has
always been bad places—perhaps next year it will break
up somewhere else; they have never graveled this road
sufficient to keep it from breaking through—in other
words, if they had sufficient gravel there would not
have been any bad places.

Q Some of the witnesses on the other side said it was
impossible to make a good road out of it with gravel ? A.
Thatis child’s talk; they can make a good, hard road
out of it.

[Objected to.]

Q Do you know any portions of that road that have
been made good ?  A. | do.

Q Where? A. In front of Mr. Christian’s.

Q Whereelse? A. That is the only place that | know
df; thatis made permanent and hard, and thatis the only 40

30
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place this spring that did not go up and down in pess
ing over it.

Q. Tell me what you know about that place at M.
Christian’s being made good ? A. | know that he arted
the gravel there, and | know that since it has remained
hard and firm, and as soon as you leave where he aited
the gravel, in front of his buildings, | know you wet
through this spring just as soon as you leave where he
put his gravel.

10 Q. How long a place did Mr. Christian make a hard
road? A. | should judge from fifty to seventy-five or
eighty yards.

Q. What did he cart on? A. Gravel.

Q. When did he doit? A. | could not say the tine

Q. How was that portion of the road before Mr. Chris-
tian carted gravel on there ? A. The same as the other
—the same kind of material.

Q. What kind of material is that? A. Clay bottom
all along there.

20 Q. Have you any specimens of what that road is made
of? A. | brought some this morning ; yes, sir.

Q. Let me see what you have; did you pick it out of
the middle of the road yourself? A. Yes, there is some-
thing that | picked right out of the top of the road.

Q. When? A. This morning.

[Producing specimens.] [Objected to.] [Sustained.]

Q. How about the drainage of that road ? A. Ageat
many of their sluice-ways are closed up ; there is norea-
son why that road should not be drained.

30 Q You have spoken of a bad place on the top of Van-
devender's h ill; what is the lay of the ground there, an
can that place be drained ? A. Yes, sir; the lay of the
ground there is that it slopes both ways; it isonte
highest; there is a good chance to drain it; if a man
can't drain that he can’t drain anything.

Q. Is that road drained any ? A. There are ditc e
on both sides.

Q. And the bad place continues? A. Yes.

Q. Since the beginning of this suit has there been any

4o change in the turnpike? A. They have carted moreon
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Cross-examination—

Q The place at Vandevender's, where you spoke of
drainage, that is a bad place there ? A. Yes, sir.

Q Itis on top of a hill? A. Yes, sir; on the rise of
the hill.

Q And there is a descent on either side? A. Yes, sir.

Q And the water runs, of course, from that bad place
meither side of the hill ? A. It can run both ways if
the ditches are open.

Q There is a descent there? A. Yes, sir, almost; it 10
eodd be made to centre right there; the highest part
right there could be made by that bad place, so it could
run off.

Q Don't the water descend on either side? A. There
is nothing to hinder it.

Q Did you ever know water to stand on the side of a
hill? A. If you hold it in a cup it will stand on a hill.

Q But there is no cup there? A. There is a basin
there—a hole; it will stand in a hole.

Q That is a bad place? A. Yes, sir. 20

Q You say there is a descent there on either side ?
A Yes, sir.

Q Let us see if you are correct there; was that hole
antop of the hill ? A. Nearly so; it was right on the
risg, but it can be drained.

Q Then it was on the side of the hill, not on the top ?
A There are two bad places; now | won't correct it; |
will say there was a bad place right on top of the hill;
there wes one | did not count before ; it is all bad along
there 30

Q And another on the side of the hill? A. A little
dowy; yes, sir.

Q Onthe further side, as you go from New Brunswick ?
A Np, this side.

Q You said that there were only two particular occa-
sions when you had reason to find fault with this road ?

e| don't say any such thing; | have had a great many
occsiors to find fault.

Q Didn't you tell us there were two particular times



96 COURT OF ERRORS AND APPEALS.

that you particularly objected to? A. No; | did mt
say any such thing.

Q. One in the year 1884 and the other last spiing?
A. | did not say that | objected to it then; | don't think
there is a man on the jury understood me to say thet|
particularly objected to it; | said there was a time that
| had difficulty in getting through with four hundred
feet of boards.

Q. Didn't you say that those were the only particular

10 times to which you adverted? A. Yes; those were the
two particular times that | referred to.

Q. What other times are there that you can refer s
to, besides those? A. | have not referred to any cther;
| started to mention that once this spring | was coming
down with a one-horse wagon and he went up to his
knees.

Q. Are there any others? A. | have never had ay
particular difficulty in getting through, | have newer
stuck fast; when | started | have gone through.

20 Q. At the time you adverted to, what season of the
year was it.? A. Once in February, 1884, and March,
188s.

Q. Was it February, 1884, or February, 18837 A It
was this February one year ago.

The Witness—I| would say to the judge that | did nat
mean to say, if | did say, there were ditches by this ba
place spoken of by Yandevender’s; there are noditc e
there; it is nearly level there,the ditches are belowt a-

Q. Where did you strike the turnpike in trave ing-

30 A. If | came from home directly, | struck it at Mrs. an
ner’s, but sometimes I went to Washington.

Q. You travel it at all times of the year? A. Yes,sir.

Q Winter, fall, spring and summer? A. Yes,sir.

Q. Did you always pay your toll ? A. Always, excep
when they would throw their gates open. *

Q. Did they sometimes throw the gate °Pen’
Sometimes when the roads were bad and impassa e

Q. You passed over them, didn't you? A. P

over them.
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Q Then they were not impassable? A. Then | would
change that phrase, not impassable, but not tollable.

Q You always paid the toll except when the gates
wae open? A. Yes, sir; | have never refused to pay
my toll.

Q On those bad occasions that you speak of were the
gates thrown open? A. Yes, sir; the gates were open.

Defendant’s attorney also called as a witness, George
Hatter.

George Hatter, called on behalf of the defendant, being 10
duly swomn, testified as follows—

By Mr. Strong—

Q Where do you reside? A. Washington, South
River.

Q What is your occupation? A. | work here and
there and everywhere.

Q How long have you lived at Washington ? A.
Five or six years, steady.

Q How long have you known this Old Bridge turn-
pike? A. About fourteen years. 20

Q Did you know the road before it was a turnpike?
A Yes, sir.
ofq Did you assist in making that turnpike ? A. Part

It.

Q What part? A. From Mrs. Tanner's corner down
to Lambert's.

_Q That is coming towards New Brunswick? A. Yes,
Sir.

Q How near to Weston's miills is Lambert's? A. Not
quite a mile. 30
Q You made then about how much of a turnpike—
owvlong a distance? A. Somewheres about two miles.
~Q You worked on about two miles of it? A. Yes,
sir.

Q Who were you working for? A. Peter Jernee.

Q Did you do any work for Charles Elkins? A. |
uid, afterwards.

13
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Q. Jernee had it first and then Mr. Elkins came?
A. Yes, sir.

Q. Who formed the road from Tanner's to Lamberts
Jernee or Elkins? A. Jernee formed the road ad
employed me and some others.

Q. Who worked with you? A. There was John
Spratford and Biill.

Q, Who else? A. We had only three men to a team-
one driver and two men to a scoop.

10 Q. In forming the road, how was it made? A. We
plowed outside of the old road and in the ditches, ad
scooped it up in the middle.

Q. With scoops? A. Yes, sir; wooden scoops.

Q. That was done by men under Peter Jernee? A
Yes, sir.

Q. What time of the year was it? A. It was in the
middle of the summer.

Q. Do you know what year it was? A. | don't ex-
actly know what year.

20 QO About what year? A. About fourteen or fifteen
years ago.

Q. After you had formed the road in this way, wes
was the centre of the road plowed at all ? A. No, sir;
only in a couple of places, we plowed it to Shedden’s
and McClure’s.

Q. But the centre of the road was not plowed out &
a general thing, only the sides? A. Only the sides.

Q. Did Mr. Elkins have anything to do with forming
that road ? A. No, sir, not at that time.

30 Q. How much of the road was done when Mr. Elkins
came? A. The other end from Mrs. Tanner’s comer to
Old Bridge was done, and then part on this end to Wes-
ton’s mill.

Q. You worked on the road from Hardenburgb’s cor-
ner to Lambert's? A. Yes, sir.

Q. And you formed it up under Jernee? A. Yes
sir.

Q Did Mr. Elkins have anything to do with the form
ing up of that road at any time A. No, sir.

40 Q. It was formed before he came there? A. Yes, dr*
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Q Was there any graveling done while Jernee had
it? A. Yes, sir.

Q On what part of the road ? A. On this end of the
red | graveled a mile.

Q From Weston's mill towhere? A. From Karney’s,
yptoward Old Bridge.

Q This mile that you graveled on this end took you
how far—did it take you to Lambert's? A. Yes, sir,
adoe Mr. White's.

Q Who did you gravel that for? A. Peter Jernee.

Q How did you gravel it? A. He told me to just
tdeand put a load in the centre of the road and drag
itright down the length of the wagon and spread it a
little bit outside of the wagon track.

Q You dropped the loads the length of the wagon
adspread the gravel outside of the wagon track ? A.
Yes.

Q That was by Peter Jernee’s orders? A. Yes, sir.

Q How long was your wagon-bed? A. About nine
fet

Q In your graveling did you put two loads side by
byside? A. No, sir.

Q Did you at any place put two loads side by side ?
A No sir.

Q You put single loads of gravel end to end all along?
A Yes. sir, one load here, and drop the next one right
here @t the end.

Q How wide did you spread it ? A. He said outside
d'the wagon track, not to spread it any wider, it would
spreed itself.

Q How deep did you leave the gravel when you
sread it?  A. It was not over three or four inches.

Q Was that so over the whole road that you grav-
de? A. Thatis all | did in Peter Jernee’s time.

Q After Peter Jernee, who got it? A. Mr. Elkins
adElmer Stout.

Q Where did they gravel from and to? A. They
gawded from the other end this way, to where | grav-
ed from Mrs. Tanner’s to Lambert's.

Q Did you gravel for them ? A. Yes, sir.

10

20

30

40
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Q. How did you gravel that? A. We graveled thet
the same way that | put it on.

Q. The same way you graveled for Jernee? A. Yes
sir.

Q. That is, one load at the end of the wagon ad
spread it out a little beyond the wheels? A. Yes, sir.

Q. About three or four inches deep? A. Yes, threear
four inches; | didn't measure it.

Q. At that time of the year that you graveled, wee

10there any particularly bad spots noticeable in the road?
A. No, sir, not then.

Q. Was there any particular pains taken with any bad
place at that time? A. No, sir.

Q. Do you know how that road stood the first winter
after it was finished ? A. It was a new road, and it wes
pretty bad.

Q. How bad was it? A. It was pretty bad; the
wheels would go down pretty well.

Q. How has it stood winters generally since then?

20A. In the spring of the year it is pretty bad sometimes.

Q. In making that road, did you make the road-bed
between the ditches thirty-two feet wide? A. That |
could not say; we did not measure it; we went all by
guess-work.

Cross-examination by Mr. Schenck—

Q. Can you tell when you began the construction of
this road? A. | could not tell.

Q. Can you tell the year it was? A. No, sir, | could
not.

30 Q Can you tell the season of the year when you com

menced ? A. Yes, sir, along in the summer time.

Q. What time in the summer? A. Some time along
in August.

A. Are you certain of that? A. Somewhere along
there.

Q. The gravel was not put on the road until the next
spring? A. No, sir.

Q. What time in the spring? A. When | was dig-



COURT OF ERRORS AND APPEALS. 101

gngthe gravel it was pretty cold weather; we put on
great lumps.

Q Can you tell about in what month? A. Some-
where along February or March.

Q You do not call February spring, doyou? A. It
was pretty near spring—| know it was early in the year.

Q What was the character of the road when the gravel
wes put on, frozen or not? A. The road was in fair con-
dition when we put that gravel on.

Q Where did the gravel come from? A. Right out1o
o the turnpike road by Mr. Karny's—near Weston’s
mill—right out of the road.

Q Was it good gravel ? A. Sand and gravel.

Q Did you ever know any gravel that there was not
soresand in it? A. Yes, sir.

Q | asked you whether this was good gravel? A. It
wes not so extra good.

Q | asked you whether it was good? A. | told you
it wes sand and gravel.

Q 1asked you to say whether it was good gravel? 20
A It was not so very good.

Q | didn't ask you if it was so very good—I asked
you if it was good gravel ?  A. It was good gravel for the
kind.

Q How many kinds of gravel are there? A. A good
many kinds.

Q Down there along that road? A. Yes, sir.

Q Do you know that there is stone underneath? A.
Red shale—but that don't make a good road.

Q Don't that depend upon where it is put? A. Yes,30
Sir.

Q Don't you know that red shale, in certain places,
makes the best road? A. On certain soils it might.

By Mr. Strong—

Q You started to say something about your orders—
what they were, from Jernee, about graveling ?

[Objected to.]

A. My orders were not to put any more than the length
ofthe wagon and the width of it.
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Defendants attorney also called as a witness William
Wilmott.

William Wilmott, called on behalf of the defendart,
being duly sworn, testified as follows—

By Mr. Strong—

Q Where do you reside? A. On the road leading
from the turnpike to Milltown.

Q. You formerly worked for Daniel McLaury? A
Yes, sir.

10 Q. You have known this turnpike how long? A I
have known it ever since it first started.

Q. Were you one of those who worked on the road?
A. Some part of it.

Q. What part did you work on? A. Where | started
in it was between Mr. White’s and Vandevender's.

Q. Had the road between Tanner's and Old Bridge
been made then? A. Yes, sir.

Q. And the end of the road from Weston’s mill had
been completed ? A. They had worked on that and

20 formed it up, and nothing else.

Q. Who formed that? A. | can'ttell you exactly who
did—there were different teams on the road.

Q. When you came there you came with McLaury’s
team? A. No; | was sent as a hand, to work with Hat*
ter and John Spratford.

Q. Did you first work at forming the road or gravel-
ing it? A. Forming it.

Q. You formed it from White's to Vandevender's? A
| helped form the road from White’s to between William

30 Serviss’ and Henry Serviss'.

Q. What distance ? | should judge about a mile and
a-half.

Q. How did you form the road ? A. We plowed down
the old natural gutters before the road was formed, and
took that dirt and formed it in the top of the road.

Q. You took it out with scoops? A. Yes, sir; these
regular turnpike scoops; they were not what the over-
seers of the road work with; they ivre made square, and
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{wo men, one on each side, takes hold—and there is a

team hooked to 1it.

Q. It was a wooden scoop with a steel shovel? A.
Steel plate put on.

Q. Who were you working for? A. Peter Jernee—

for McLaury.

Q. How wide was that road formed ? A. Jernee gave
me a ten foot pole at one time to measure some of the
road, and he said he wanted, if he could get it, thirty-
two feet. 10

Q. What did Peter Jernee tell you? A. He gave me
this pole and told me if I could get thirty-two feet I
should do it, but I could not get that.

Q. Did you tell Jernee that you could not get ik P
Yes, sir; I will tell you where it was; it was between
Mr. White’s and Vandevender’s; he came a day or two
afterwards, and I told him I could not get the right
width he wanted, unless he moved the fence out of the
road and cut the rubbish from the sides of the road;
of course there were spots where we could have got the 20
width, but that would make the gutter very crooked—
we had to form it up straight.

Q. When you told Peter Jernee that you could not
get thirty-two feet, what did he say to you? A. He
said we would have to do the best we could; that we
could not fight with the people that the fences belonged
to, so I chucked the pole away.

Q. What did you build the road to after FhaR? A .
According to the eye, as near as we could get.
~Q Was anything said between you and Jernee at that 30
time about plowing the road in the middle? A. Yes.

Q. What was said? A. I told him the right way was
to start in the centre, put four horses to the plow, and
form the road up in that shape, and plow the whole thing
up, and then he would have a road.

Q. What did Jernee say to that? A. You know how
every man has his opinion ; he did not say anything.

Q. Did you plow in that road? A. No.
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By Mr. Schenck—

Q. Did he ask you for your opinion? A. No, sir; you
know how men will talk about a road; | told himl
thought that was the proper way to form a road—up in
that way.

Q. You are an expert, | suppose? A. | find thata
good way to make a good road; | have made sne
around my door-yard, and found that the gravel ad
dirt settle down together, and, as they settle, they neke

10a harder bed.

By Mr. Strong—

Q. It was not done in that road ? A. No, sir, not &
far as | worked.

Q. After you had formed the road in the way you
mention, did you gravel it? A. | worked one day with
Mr. Hatter; the man who was sent with the team wes
sick, and | was sent in his place.

Q. How was the graveling done? A. It was putjust
a load thick—dropped right down in the road and spread

200ut a little bit, so as to keep the teams from stumbling
as they came along the road.

Q. Were there two loads put side by side? A Ng
sir, not the day that | worked.

Q. What part of the road was that? A. Between M=
Laury’s and Lambert’s; that was the first day they
started to gravel there, and it was a cold day.

Q. Did you work on the road after Elkins came there?
A. No, sir.

Q. Did Elkins form any part of the road that you

3oworked on? A. No, sir, he did not.

Q. Elkins formed no part of the road between Whites
and Henry and William Serviss’? A. No, sir.

Q. But between Lambert's and McLaury’'s? A. Yes,
Sir.

Q. The spring after that road was completed on this
end, how did the road stand ? A. It was pretty bad.

Q. In whatway? A. The spring was wet and the frost
coming out of the ground made the road very bad, being
newly laid up.
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Q That was before the gravel was put ou? A. Yes, sir.

Q After the gravel was put on next spring, how was
it? A. That | do not recollect much about, because at
that time | did not travel much over the road ; maybe |
would go that way once a year, perhaps.

Q The Weston’s mill end of the hill—there was that
red shale regular formation ? A. Yes, sir.

Q After that road was completed, with a wagon trav-
eling in the centre of that road and another wagon com-
ing up behind, was there room for the wagon to pass 10
without the front wagon turning out? A. There were
sore places there would be trouble for another wagon to
pass, after it was completed.

Q How is it yet? A. There are some places the same

way yet.

Cross-examination by Mr. Schenck—

Q This place that you speak of graveling is the same
& Mr. Hatter speaks of? A. | suppose it is.

Q That was a distance of how far? A. | don't know ;
hetook a mile, and | only worked one day graveling; 20
it wes over that part.

Defendant’s attorney also called as a witness John
Spratford.

John Spratford, called on behalf of the defendant, be-
ing duly sworn, testified as follows—

By Mr. Strong—

Q Where do you reside? A. East Brunswick.

Q On this turnpike? A. Yes, sir.

Q How long have you lived there? A. Fourteen
years. . = oq

Q Did you work on the turnpike? A. Yes, sir.

Q For whom did you work? A. Mr. Jernee.

Q What work did you do on it? A. Helped scoop
LPthe sides of the road into the middle.

Q Who did you help? A. George Hatter.

14
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Q. In scooping up that road, and in forming it thet
way, did you go by measure? A. No, sir.

Q. What did you go by ? A. Guess.

Q. What width were you guessing at? A. Thirty-two
feet.

Q. From where to where? A. From outside of ditch
to outside.

Q. In good weather, at a good time of the year, what
is the condition of the road ? A. Good.

10 Q. In bad weather in the spring of the year, whatis
the condition of the road? A. In a good many places
it is bad.

Q. Between your place and Weston’s mill? A. Yes,sir.

Q. How is it beyond your place? A. There are bad
spots there.

Q. Are there worse spots than between your place ad
Weston’s mill?  A. Yes, more worse spots.

Q. Can you tell how many? A. | think there ae
four the other way, and two between my place and Wes-

20ton’s mill.

Q. How long have those bad spots been there? A. As
a general thing, every spring.

Q. How bad are they; do horses and wagons break
through ?

[Objected to.]

Q How bad are they ? A. Sometimes you mire into
them.

Q. What do you mean? A. A team go in with a load
on a wagon, and you have to unload to get out.

30 Q How many times have you known that to occur.
A. Twice.

Q To yourself? A. No, sir.

Q. How lately were those two times? A. This spring
a year ago.

[Objected to.]

Q. The first occasion, when was that? A. Last spring
—this spring a year.

Q. What kind of a load wasit? A. A load of cats.

Q. What kind of a team was pulling it ? A. Adoube

40team.
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Q Agood team? A. Yes, sir.

Q How deep did they go down? A. Down to the
Xetrees.

Q What did they do with the load? A. Unloaded it,
ad carried it fifty yards; got the wagon out and loaded
it up again.

Q When was the next occasion? A. In the same
spring; both occurred the same spring, and it was in
the same place; | don’t know whether it was before the
oats were unloaded or after. 10

Q Where was this place? A. About twenty-three
parel of fence the other side of John White’s ; opposite
his pear orchard.

Q Who got stuck on the second occasion ? A. | could
nt tell you; a man from Monmouth county with a load
of potatoes.

Q How many horses did he have? A. Two horses.

Q What did he do? A. Unloaded them, got his
wagon out and loaded them up again.

Q After that road was completed, with a wagon going 20
in the middle of the road and a person coming up with
another carriage behind them, could they pass that
wagon in the middle of the road if it did not turn out?
A In places.

Q How in other places? A. They could not pass
without they turned out.

Q How is that at the preseqt time in places? A.
Pretty much the same way.

Q There are places where you cannot pass unless the
wegon turns out?  A. Yes, sir. 30

Q Is the road higher or flatter than it was when first
Made? A. | think it is flatter.

Cross-examination by Mr. Schenck—

Q Have you agreed to contribute to the expenses of
thissuit? A. No, sir.

Q Have you agreed to join in the defence of this suit?
A No, sir.

Q This bad place that you speak of—you have men-
tioned two places in the spring of 1884— have you known
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of any before that? A. As a general thing more or les
every spring.

Q. Tell us what those are, those that are there eway
spring? A. One every spring this side of my hose
near McLaury’s farm, on the hill.

Q. Where is the other? A. There was another oe
this spring at the bottom of the hill.

Q. Nearer New Brunswick ? A. No further from New
Brunswick; there was a bad place up near Mr. Gordon’s

10 between that and White’s.

Q. You are speaking of those that are always there?
A. Yes, sir.

Q. Goon? A. Then there is one along by Mr. Chris-
tian’s, the other side of his house.

Q. Any others? A. There is one near Henry Serviss,
just before you get to the Washington road.

Q. Any others? A. | don't travel the -road any fur-
ther than that, as a general thing.

Q. Those are the five places that you say are there

20 nearly every spring? A. Yes, sir.

Q. Do they depend on the. character of the weather?
A. When the frost is coming out.

Q. Are they some seasons worse than others? A. |
don’t know but what they are.

Q. What does that depend on? A. The depth of the
frost.

Q. Are they bad at any other season of the year ex-
cept when the frost is coming out? A. They are soft,
but not so as to mire.

30 Q. When isthat? A. After a heavy rain they are a
little soft.

Q. Generally they are pretty good ? A. As a general
thing.

Defendant’s attorney also called as a witness Henry
Serviss.

Henry Serviss, called on behalf of the defendant, being
duly sworn, testified as follows—
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By Mr. Strong—

Q What is your occupation ?  A. Farmer.

Q Where do you live ? A. East Brunswick.

Q On the line of this turnpike ? A. Yes,vsir.

Q How many years? A. Fourteen years.

Q Do you remember the road before it was a pike ?
A Yes, sir. REAY A

Q You live on what portion of the road ? A. Right
at the first corner of the Washington road.

Q That is where Stults turns off to go to Washing-10
ton? A. Yes, sir.

Q Did you ever have anything to do with the work
onthisroad? A. | did.

Q Who did you work for? A. For Mr. Jernee.

Q On what part of the road did you work ? A.
From Mrs. Tanner’s to McLaury’s farm.

Q What work did you do on the road ? A. Ploughed
and scooped.

Q What other men were working there with you ?
A Mr. Spratford, Mr. George Hatter, and Mr. McLaury 20
sent some man, and Mr. Jernee would fetch a man up
from Old Bridge once in awhile.

Q What was the direction of Mr. Jernee? A. To
fomit as wide as we could get it.

Q Up to any particular width? A. He wanted it
thirty-two feet if he could get it.

Q And if you could not getit? A. To let it go.

Q This thirty-two feet was to be from what place to
what place? A. From outside of ditch to outside of
ditch. 30

Q In your forming this road, did you measure it ?
A No, sir.

Q What did you go by ? A. Went by the road.

Q You did not measure it at all? A. No, sir; we
had measured it before the pike was taken; | knew ex-
actly where the stakes stood.

Q Did you put it according to stakes? A. No, sir.

Q Why didn’t you make it according to stakes? A.
The fences were in the way.
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Q Afteryou had made the road, did you have anything
to do with the graveling of it? A. No, sir.

Q. Did you see the gravel after it was puton? A |
did.

Q. How wide did they gravel it? A. They dropped
the loads one right after the other, and spread it out
about five feet two inches, and about nine feet long.

Q. Over what part of the road ? A. The whole of it-

Q. From Tanner's to New Brunswick ? A. Yes, sir.

10 Q. Do you know how deep they graveled it? A
Somewhere about four inches in the centre.

Q. What time of the year was it when it was com
pleted ? A. About 1871—it was back of that | worked.

Q. How was the road after it was completed—in good
weather? A. About like other roads.

Q. In bad weather how was it ? A. As bad as other
roads.

Q. After the road was finished, could one wagon pass
another, going in the same direction, if the front wagon

20did not turn out? A. In the narrow places they could
not.

Q. How is it at the present time? A. They cannot
pass a man going along with a load of hay yet in a
narrow place.

Q You were present at the time the road was meas-
ured by your nephew, David Serviss? A. Yes, sir.

Q. You saw the measurements taken and heard them
called off? A. Yes.

Q. Between Mrs. Tanner's and New Brunswick, is

3othere thirty-two feet of travelable road for wagons? A
There might be in one or two places, but not on the
pike.

Q. In those one or two places that you speak of, where
would they have togo? A. Go out in the gutter.

Q. Can wagons travel in the gutters all the way? A.
No, sir.

Q. Can they most of the way, without upsetting? A.
| will say about one part.

Q. That is, how much do you mean? A. | will give
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them half the turnpike that they can travel in the* gut-
ter, and half they cannot.

Q | forgot to ask you if you ever upset on this road
yourself?  A. | have.

Q When and where? A. The horse saw a little
bunch of hay in the road, and he went off the bank and
put me out.

Q Where was that? A. On the other side of Shed-
dens.

Q Before you get to Mrs. Tanner's? A. Yes, sir; up-10
set me and Harry French.

Q Have you seen any other upset? A. | have.

Q How many? A. One.

Q When was that? A. About four years ago.

Q Where was it? A. Right where Mrs. Tice has
rails laid along the pike, about fifty yards from my
house.

Q Who went over there, and ho