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This action was b rou gh t to recover tolls for travel b y  the  

stages of plaintiff in  error upon the turnpike road operated  

by defendant in error, betw een O ld  B rid g e  and N ew  B ru n s-

wick.

The declaration contains a count for tolls generally, and  

also a count upon an alleged agreem ent b y  plaintiff in  error 

to pay $65 per year in consideration th at the plaintiff w ould  

(and did) perm it the stages, . & c., of defendant, to travel 

from South River to N ew  B runsw ick at pleasure ( Case, pg% 
4, line 20, &c.)~

Among other pleas the defendant p leaded that the road  

had not been constructed as required b y  § 1 1  of th e charter  

(P.L-, 1869, pg. 56 , &c. ) , upon w hich  plea issue was joined.
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It

O n  the part of plaintiff, J. B id d le  H erbert, one of the 

directors of the com pany, testified to a contract made with 

h im , on its behalf, b y  one Seam an T . Christian, representing 

the defendant, w hereby she was to pay $ 6 5  per year in com-

m utation* of her tolls {Page 16 , l. 28 , <bc.) Christian also 

testified on the subject {Pg- 19 , line 10).

A lfre d  S tu lts , the h u sb an d of defendant, and who acted 

as her agent, was' then  sw orn for the defence, and testified 

th at he h ad  a conversat'o  i  w ith H erb ert prior to said agree-

m en t, w hich he was asked to state {Pg- 68, line 30). On 

objection b y  p lain tiff’s counsel, the question was overruled, 

and defendant excepted thereto.

T h is  ru lin g  is assigned as error in the fifth assignment 
{pg. 15 2 ).

T h e  evidence was com petent to throw light upon the sub-

sequent agreem ent and to show  that it was, in fact, made 

upon the condition th at the defects in the construction 0 

the road should be rem edied, w h ich 'h ad not been done.



Defendant sought to prove b y  John N e w m eyer an d  Saxton  

Newmeyerifts tances in MitfSh they h ad  severally helped per-

sons out ef the m ire in said road in 1 8 8 5 , and previous 

years, since its alleged ̂ completion (pp. 1 1 4  and 116), which  

evidence w as overruled and exception taken b y  defendant.

Sixth and Eighth  A ssign m en ts o f E rror.

The evidence was com petent in connection w ith  other  

evidence in the case as ten din g  to show  th at th e road never  

had been made solid, firm  and even, as required b y  the  

charter. ' . ¡ S g ....

III.

The Court refused to perm it Seam an T. C hristian, a w it-

ness for the defence, to testify  as to replies m ad e b y  H er -  

eit, Disbrow and P eterson  to com plaints respectin g  con-

struction of the road ( pp. 1 2 1 -1 2 2 ).

The purpose was to show  adm issions of these officers of 

t e defective construction and prom ises to rem edy defects.
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T h e y  were the agents of the. com pany for the purpose of 

receiving such • com plaints, and their statements in reply

H erbert, superintended construction (p. 27, l. 30), and

nra-nornl ma.'na.orpfmflnt'nrftp.l’W ilT d .

T h e  testim ony of D isb row  and D evoe, in rebuttal (pagw 
1 2 7  to 1 3 3 ) , sh ou ld  have been  stricken out. I t  did not ap-

pear th at the m easurem ents testified to by them, were at 

precisely the points m entioned in  the testim ony for the de 

fence, and therefore th is testim ony was not properly rebuttal.

,were evidence again st the com pany.

/ b f c ' l f . A f -
> jDisbrow was th e engineer in charge of construction (pg. 
35 , bottom).

IV.
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The testimony of Serviss [page 13 3 ) to show  th at the  

stakes planted b y  D isbrow , and from  w hich h is m easure-

ments were made, were not located as testified b y  him , was 

certainly competent.

The whole value and com petency o f the testim ony given  

by Disbrow and D evoe depends upon the location of the  

stakes.

The ruling of the C ourt denied u s the opportunity of 

showing, as we offered to do, th at the m easurem ents were 

not made at the points were the C ourt ( pg. 12 8 , line 5) de-

clared that they m ust be m ade in order to b e  com petent 

evidence.

VI.

The Count erred in h oldin g th at the requirem ent of thè  

charter {P.L., 1869 , pg. 5 6 , §1 1 ) th at the road should n ot  

lie less than 32 feet wide, referred to the entire w idth  b e -

tween fences, and not m erely to th at portion adapted to 
travel.
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VII.

T h e  C ourt erred in  refusin g to charge without qualifica-

tion th at the 16  feet wide of road b ed  required to be made 

solid, firm  and even, m u st be m ade so at all times, and in 

ch argin g  th at allowance m ig h t be m ade for action of frost, 

the nature of the soil and sp rin gs, & c., which might affect 

it. (Case, imye 1 4 5 .)

T h e ,c h a r te r  ( P . Z . ,  1 8 6 9 ,pg. 57 , line 4 ) requires that 

“  sixteen feet of the sam e shall b e  sufficiently bedded and 

“  faced w ith  stone, gravel or other m aterial to make a solid 

“  firm  and even road .”

T h e  ordinary action of frost, the nature of the soil and 

the sprin gs, & c., ex istin g  therein, b ein g  things that would 

naturally  and necessarily affect the road, should have been 

taken into account in constructing it. *

' T h e  lan gu age is susceptible of an exact fulfillment. It is 

certainly possible to m ake abroad which shall be solid, fiim 

and even in all ordinary seasons. I t  was the purpose of the 

L egisla tu re to secure this. N o t m erely a road good under 

favorable conditions only, b u t one not subject to be made 

b ad  b y  frost or sp rin gs or the natural soil.

T h e  construction of such a road is the only consideration 

for the gran t t<? take tolls.

T h e  gran t is in  derogation of the public right, and mus 

b e construed strictly, and fu ll com pliance with conditions 

m u st be proved.
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vm.

There was error in the charge respecting the com m u ta-

tion agreement.

The Court stated to the ju ry  ( Case,pg. 14 7 , line 2 9 ) th at  

this agreement was m ade upon consideration of a settlem ent  

of a dispute between these parties as to p la in tiff’s r ig h t to  

charge toll, and during its continuance was conclusive, as to  

the defence set up. :v" &

(1.) There was no evidence that any question as to the  

construction of the road entered into the contract in  any  

way, or that it was m entioned betw een the contracting par-

ties. ' . V  |

J. Biddle Herbert, who represented the C om pan y in m ak -

ing the contract, says th at there h ad  been a previous agree-

ment with M rs. Stults for paym ent o f toll at a reduced rate, 

but that she had fallen behind in paym ent, and so the gates  

had been shut and toll collected regularly . H e  then says  

{page 16, line 28 ): . '

“ Mr. Christian spoke to m e and asked if som e arrange-

ment could not be m ade w hereby I  could give th em  a less  

toll; I  told him  I  was w illing to m ake the a rra n g em en t; 

after some talk, seeing h im  a few  tim es, we agreed to let 

him have the toll at $ 6 5  per year.

“ Q. Payable how ? ■ . ... .

“ A. Payable m on th ly .”

And on cross-exam ination (page 18 , line 3  &e. ) :

Q- This arrangem ent th at you m ade with M r . Christian  

“ — give it to m e fu lly—  $65  a year ? , ■
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“  A. Y e s , sir  ; to be p a id . m onthly .

“  Q. F o r  how  lon g  ?

, “  As N o  definite tim e.

Q' D o n ’t you rem em ber that M r. Christian said that 

“  M r . S tu lts w ould try th at for a year ?

“  A. N o, sir.

“  Q. D id  M r . C hristian say to you that M r. Stults made 

“  it a condition th at he w ould try  it for a year, and see in 

“  w hat kind o f order you r turnpike was put ?

“ A. N o th in g  of the kind.*

“  Q. N o th in g  of the kind took place ?

“ A. N o , sir ; I don ’t rem em ber anything of the kind.”

Seaman T. Christian ( page 19 , line 1(>), testifies :

“  Q . State in your own w ay w hat th e ' conversation was ?

«  À. I w ent and talked to M r . H e r b e r t; I came across 

“  him  som ew heres, and w anted to know whether Mrs. Stults 

“ could not com m ute on that turnpike, as paying too much 

‘ ‘ toll ; I w anted it done to m ake i t  peaceable between the 

“  tw o ; S tu lts was finding a good  deal of fault with theturn- 

“  pike ; I proposed th at M r . S tu lts pay him  $50 a year, I 
“  think they were then payin g  fu ll toll.

“ Q . Y o u  su gg ested  $ 5 0  ?

“  A. I  did

“  Q, D id  he object or accept ?

“  A. H e  objected  to the $ 5 0 ;

“  Q. W h a t  su m  did  h e  su g g e st?

A. H e  said $ 6 5  ; m y  im pression was it was $60 ; I  may 

b e  m istaken about th at.”

H e  says, on cross exam ination ( pp< 2 0  and 21), that he 

does n ot th ink he m entioned to M r. H erbert the complaint 
m ade b y  S tu lts abou t the construction of the road, and that 
H erb ert d id  n ot say th at S tu lts could have the toll at that 

rate if h é w ould  keep still, or anything to that effect. {Page 
21, line 12.)



This is, in substance, the w hole testim ony w ith regard  to  

this agreement, .bioV bt ' j. ' y -'•
It shows that it was sim ply  an ordinary com m utation  

agreement, whereby an unusual rate W as agreed to in con-

sideration of the unusual am ount of travel b y  these- stages.

fzi) But if thëre is 'an y th in g  in the evidence to sustain the  

idea of a compromise of a dispute as to  the construction o f 

the road, it should.at least have been left to  the ju ry  to find 

whether or not that was the contract.

(3.) I f  the agreem ent was as stated  b y  the Court, it was 

illegal and v o id ., , v , r- . ,  - ' " . ' .

, .It g^s buying, OÎï thç righ t of the defendant to object to  

what she claimed to be a public nuisance. T h e  exaction of 

tolls by th e . obstruction of travel on a public h ighw ay was 

clearly a nuisancç, unless legalized by com pliance with the  

conditions im posed b y  the charter.

, It i  ̂ forrîkb^;bonçfit, of the public th at such com plaints  

should b e jn v ^ fig a te d  and not stifled fpr private gain .

It is trues th at such com prom ise w ould only affect the  

right o f th e : individual to com plain , and could not b ar a 

public prosecution, b u t it rem oves the inducement- to  the in- 

stitution o f  a: public prosecution, b y  depriving the individual 

of any benefit from  an abatem ent o f the nuisance, either as 

the result of a public, prosecution o r . b y  individual action, 

and also deprives the individual of -the righ t to abate the  

nuisance himself.

1 ^-ke public has an interest in  t h e . exercise o f this private  

right of abatement, for, w hen exercised, it  is beneficial to  

all by destroying that w hich is injurious to every ,traveler.

In principle the case of Smith v. Applegate, 3  Zab., 35 2 , 

is in point. I t  was there held that a contract, by  a caveator,
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to w ithdraw  bis opposition to the laying out of a public 

road, w as contrary to public policy and void.

Sharp v. Teese, 4  Ilals., 35 2 .

Gulick v. Ward, 5 Hals., 87.

Church vs. Muir, 4  Vroom, 3 1 8 .

In Pingry vs. Washburn, 1 AikenS'-iW't)}264:, an agree-

m ent for exem ption from, toll in consideration thàt tirò 

grantee w ould w ithdraw  his opposition to the granting of a 

charter to a turnpike com pany, was held void.' n

T h e  present case is not at all analogous to those where a 

p arty  who has suffered b y  a crim e already committecV is, 

allowed to settle the private injury th^fc lie, lias ; sustained. ■

T h e  injury here sou gh t to be com prpinised i^:not,ppethat. 

is past, b u t one to be com m itted .

N o  case can be produced w hich lias, .countenanced a set-

tlem ent in advance of a private w rong, which-involves an 

illegality .or crim e.

A greem en ts w hich contem plate th e commission or : con-

tinuance of such an Act, are universally declared void.

A greem en ts to settle a contention whether or not an act 

contem plated to be done is illegal, are equally against sound 

policy.

A L A N  H . ST R O N G , ;

Of Counsel with Plaintiff in Error.
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ipeg |,ourt of f  rrorji mid

Ba c h ee Stu lts ,

Plaintiff in Error * 

vs.
Th e  E a st  B run sw ick  a n d  N e w  

Br u n sw ic k  T u r n pik e  Co mpa n y .

Defendants in E i t o t .

On Writ 
of Error 

to
Middlesex 

Circuit Court.

Points and Authorities on the Part of Defendants in Error.

•d" V. Schenck, Attorney fo r Defendants in Error.

The declaration in this case is based upon a special con- 
fract made bv the plaintiff in error, October 1st, 1879, with 

defendants in error, for the use by her of their turnpike 
„ a ’ ôr an indefinite period of time, at the rate of Sixty- 
VG ^°^ars Per 3Tear) payable monthly (Case, page 4).
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The plaintiff in error ran aline of stages (by her husband 
as her agent) from the City of New Brunswick to South 
Biver, in the County of Middlesex, and her stages were run 
over the Turnpike Hoad of the defendants in error, from 
New Brunswick, through one turnpike gate, and for the 
distance of about 2| miles over the said road (Case, page 14).

The declaration avers that the plaintiff in error did, un-
der and by virtue of the said contract, use the said road for 
the purpose of travelling her stages, carriages and horses 
on and over the same, from the time of the making of the 
said contract until October 4th, 1883, the commencement of 
the suit; that on thefirst day of October, 1883, the sum of 
$260.00 became and was due, under the said contract, from 
the plaintiff in error to the defendants in error; that after 
the said first day of October, 1879, by reason of the premi-
ses, and under and by virtue * of the said agreement, the 
plaintiff in error paid to the defendants in error, from time 
to time, divers small sums of money, amounting in the 
whole to $102.92, leaving due and unpaid to the defendants 
ip. error, $157.08 (Case, pages 4 and 5j ; the verdict was for 
that sum and interest.

The pleas of the plaintiff in error and replications thereto, 
put in issue the question of the proper construction of the 
road under the charter (Case, pages 7 to 11), and the great 
er part of the testimony taken on the trial of the cause, was 
upon that point. .

The defendants in error were incorporated by special act 
of the Legislature of this State, approved February 10, 
1869 (Acts of 1869, page 54); and the road was completed, 

in the year 1872 (Case, pages 15 25).

It is insisted, on the part of the defendants in erior, that 
substantial justice was done by the verdict of the jurj 
this case, and that there was not any error, either in the
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charge of the Court to the jury, or in the admission or re-
jection of evidence on the trial.

The plaintiff in error has assigned twenty-six errors, some 
of them so exceedingly technical as to be frivolous, and 
which may be classified as follows:

1. The refusal by the Court to charge the jury certain 
specific matters at the request of the plaintiff in error.

2. The exception by the plaintiff in error to certain mat-
ters contained in the charge as made by the Court to the 
jury.

3. The rejection by the Court of evidence alleged to be 
lawful and admissible.

4. The admission by the Court of evidence alleged to be 
unlawful and inadmissible in law.

FIRST :—As t o  E xc ep ti on s  to  t h e  Chakge .

The principal question in the cause was, “ Whether the 
road had been originally constructed by the defendants in 
error according to the requirements of the charter V’
This question wTas submitted by the Judge, in his charge 

to the juiy, as a question of fact to be decided by them un-
der the pleadings and the evidence in the cause (Case, pages 
37,138,139, 142), and they did decide it by their verdict. 

( judge (on page 137 of the case), in his charge, says : 
(^ en ^le important question to be determined is, first, 
“ was there a substantial compliance with the act in the 
“ original construction of the road ? If this be so, then the 
fright to demand toll will be established, and it can be con- 
<( ued, unless, by section 18, the gates are thrown open, 

uPon an application to a Judge, as not being tollable.” 
i  And again (°n Pa8e 138 of the case): “ As I have already 

the plaintiffs, in order to entitle them to take toll
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are to do all that rea son a b le  sk ill  and the use o f  materials 

“ sp ec ified  in  the ch a r ter  will accomplish, to effect the pur- 
“ pose and satisfy the terms of the act.”

It is insisted on the part of the defendants in error that 
this charge of the Court, fairly and properly submits to the 
jury for their consideration, under the evidence in the cause, 
all the questions of fact arising as con d ition s precedent, in 
the charter (Case, pages 135, 136), and which, according to 
the directions of the charge, -were to h e f ir s t  determined by 
them. A su b sta n tia l  compliance, according to the intent of 
the charter, is all that the law requires, whether the condi-
tions be precedent,  or subsequent.

: T h e P eop le- vs. T h e  K in g s t o n  a n d  M idd letow n  Turnpike 

H o a d  C o., 23 TVend., 194.
T h o m p so n  vs. T h e  P e o p le ,  23 W en d .,  537.
l l i e  P e o p le  vs. T he P res id en t, die., o f  the Williamsburg 

T u r n p ik e  R o a d  a n d  B r id g e  Go., 47 N . Y . Court o f  Ap-

p e a ls  (2 Shekels) 58th
T h e  P e o p le  vs. T he W a te r fo r d  a n d  Stillwater Turnpike 

C o.,  2 K e y e s ,  N .  Y .,  C o u rt o f  A p p ea ls , on  p a g e  331.

The language of the charter (Sec. 13, page 59) is, “ That 
“  as  soon  as  the said company shall have constructed in a 

“  w o rk m a n lik e  m a n n er ,  the said road, &e., it shall be lawful 
“ for the said company to erect gates, &c., and to demand 
“  and receive toll,” &c.

Counsel for the plaintiff in error assumed on the trial of 
. the cause, and bases some of his assignments of error on the 
assumption, that the defendants in error, notwithstanding a 
sp ec ia l co n tra c t  with the plaintiff in error, are not only pre-
vented by the terms :of their charter from demanding toll, 
by non compliance with the conditions precedent contained
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in section 11 of the net (Page 56), by virtue of the language 
of section 13, above quoted, but also that by failing after-
wards to keep the road in repair, the defendants forfeit, 
ipso facto the right to demand toll.

It is submitted that such is not the law; that the Ian* 
guage and terms of the charter do not, even in the absence 
of an express contract, warrant such assumption, and that 
the Judge properly so charged the jury (Case, pages 137, 
138,139). . ;

Section 18 of the act. (Page 60) prescribes “  That i f  the 
“ said company should not k e e p  the said road, bridges,
“ in repair,” complaint is to be made to a Judge of the 
Court of Common Pleas, and a remedy is provided by or-
dering the turnpike gates to be kept open until otherwise 
ordered.

The keeping of tlie road in repair, after its construction 
in accordance with the requirements of the act, is not a con-
dition precedent to the right to demand toll.

This would amount to a forfeiture o f the franchise by 
neglect to repair; which cannot be set up in a collateral 
way in an action for toll.

Adams vs. Beach, 6 Hill, 273.
Angell & Ames on Corp., Sec. 777.
2 Kent's Comm,, marginal page 312.
Te Gamp vs. Dobbins, 4 &tew., 676, note, and authorities 

there cited.
Bhippen vs. Paul, 7 iSteio., on page 320.

Exception 16— The Court admitted testimony on the 
trial on the part of the plaintiff m error, in relation to the 
condition of the road subsequent to its construction in 1871 
811 -^2, simply as bearing upon the question of how the
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road had been o r ig in a lly  constructed in reference to the re-
quirements of the charter (Case, page 139).

In this light only was the testimony admissible; and in 
order to arrive at a just and intelligent conclusion, it became 
necessary to take into consideration those causes which con- 

-tributed to thepixserit condition of the road, viz: not only 
ordinary wear, but also in the language of the Court (Case, 
page 138-139), “ The action of the frost at certain seasons 

, “  of the year; the nature of the soil upon which the road 
“ was constructed and the springs and other things that 
“ would affect its maintenance and continuance in good con- 
“  dition.” .

“ For all those things (the Court says on page 139 of the 
- “  case) an allowance should be made, and a reasonable limit 

“ put to the requirements of the act.”

E x c e p t io n s  14 a n d  15.—The charge of the Court to the 
jury in reference to the width of the turnpike road, and the 
specified s ix te en -fe e t  thereof which is required by the char-
ter to be “ sufficiently bedded and faced with stone, gravel 

. “ or other material, io  make a solid, firm and even road, 
(Sec. 11 of charter, page 57), is in conformity with the lan* 
guage of the act, and in all respects conformable to the law. 
(Case, pages 136, 137.)

E x c e p t io n s  17, 18, 20, 21, 22, 23, 25.—And also in regard 
to the ex p ress  co n tra ct  between the parties, and the pre-
sumptions and conclusions of law resulting therefrom (Case, 
pages 140, 141, 142, 143).

1. There can be no question in regard to the legal right 
to make such contract; it was not disputed on the tria.

A n g e l l  o n  H ig h . ,  S ec.  13.
C om . vs. A l le g h a n y  B r id g e  Co., 8 H a rris ,  185.

B o r m a n  vs. T h e  T u r n p ik e  Co., 3 W atts,  128.
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2. The parties having made the contract in good faith, 
with full knowledge of all the facts, and for a good and law-
ful consideration, both parties are equally held by law to its 
performance during its continuance, and therefore the plain-
tiff in error was bound, under her contract, to pay for the 
use of the road of the defendants in error, for the time that 
she used the same.

And this entirely irrespective of what the condition of the 
road was, in fact, at the time of the contract, or had been 
before that time, as it was shown by the evidence and con-
ceded on the trial, that the plaintiff in error had full knowl-
edge of those facts at the time of. and long before the mak-
ing of the contract (Case, pages 53, 56 et seq).

Whether by force of the legal effect of the contract; by 
the presumption of law arising from user or acquiescence; 
or the doctrine of equitable estoppel, the result is the same; 
the plaintiff in error is legally bound by her contract during 
its continuance, whatever the condition of the road may 
have been before or during that time.

She voluntarily made the contract; derived the benefit 
therefrom; used the road, and is legally and equitably 
bound to perform her part of the contract and pay for her 
use of the road for the time that she used it* in accordance 
with the terms of the contract.

Lucas vs. Godwin, 3 Bing., N. C., 744.
Note of Hare and 'Wallace to the case of Cutter vs. JPow- 

dl, 2 Smith’s Lead. Cas., on page 48, Ed. of 1855, (5th 
American).

Burton vs. Stewart, 3 Wend., 236.
Van Epps vs. Harrison, 5 H ill, 64.
Thornton vs. Wynn, 12 Wheat., 183.
Ease vs. John, 10 Watts, 107.
Everett vs. Gray et al., 1 Mass., 101.
Hibblewhite vs. McMorine, 5 M. ¿k W , 482.
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2 Story on Con:, Sec. 1331.
1 Greenl. Ev„ Sec. 207, 208.
Ollivant vs. Dayley, 5 Q. JB., 289.
Chanter vs. Hopkins, 4 M. A  W., 399.
Dozarth vs. Dudley, 15 Vvoom, page 308.
£>en. eye deni,, Richmay vs. Baldwin, 1 Zab., 403.
N>tes to “  Duchess of Kingston's case."
2 Smith's Dead, Cas„ pages 619, 642, et seq„ Ed. 1855, 

(5th American.)

A contract, upon -a sufficient consideration, for the per-
formance of an act, even l>y a third person, is binding.

1 Chit, on Con., P. 6?.
Mounsey vs, Drake, 10 Johns., 29.

Exceptions 19 and 24.—The counsel for plaintiff in error 
also assumed on the trial of the cause and bases some of his 
assignments of error on the assumption, that it was neces- 
sary for the defendants in error to prove, and that the Court 
on the trial should have compelled them 4o prove, notwith-
standing the special contract, an absolute compliance with 
the terms of the charter in the construction of their road, 
not only for the distance of 2| miles travelled by her, but 
also from Weston’s mill to Mrs. Tanner’s (Hardenbergh’s 
corner), which is about a mile beyond the point where the 
stages of the plaintiff, in error turned off from the turnpike 
road on their route to Washington, South River. (Case, 
pages 14, 22, 25, 30, 56.)

Exception 26.—The Court could not charge as request-
ed without entirely repudiating the contract of the plaintiff 
in error; and it is submitted that the charge of the Court 
in these particulars, as in all other respects, was eminently 
fair and just, and entirely in accordance with both law and 
fact. (Case, pages 141, 146, 149.)



SECOND:—As to  E xc ep ti on s  t o  E vid en c e .

The conduct of the trial and general course' of the exami-
nation and cross-examination of witnesses, is a matter of 
discretion with the Court, and is not ground of error. 

Donnelly vs. The State, 2 Dutch, 463, 601.
West vs. The State, 2 Zab., 213.
1 Greenl. Ev., Sec. 431.

This principle applies to Exceptions -1, 2, 3, 7, 10, 11, 12 
13.

Exception 7.—The Court expressly charged the jury 
(Case, page 142,) “  That the defendant is not prevented 
from raising the question ” of the proper construction of 

the road, because she and others have for years used the 
“ turnpike and paid toll.”

. 3.—The testimony of R. D.-'Conover was not
ih the nature of expert testimony. It went to the jury for
what it was worth, subject to cross-examination and contra-
diction.

1 Greenl. Ev., Sec. 440 a.'

Exceptions 11 and 12.—The Court (Case, page 128,) 
limited the testimony of Disbrow and DeVoe, in rebuttal, to 
the single points spoken of by the witnesses of the plaintiff 

rror, Serviss and Blue. Whether the testimony covered 
those particular points, was a question of fact for the jury, 
and the Court very properly refused to strike it out.

j eP^on 4. Seaman T. Christian was not, either in 
âct or in law, the agent of the defendants in error; but oh 

ntrary, he was the agent of the plaintiff in error, and 
on her behalf in making the special contract in lieu of 

0 s> referred to. (Case, pages 16, 17, 18, 19.)
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E x c e p t io n  5 —The offered testimony was clearly inadmis 
sible, because it refers to a conversation with. J. Biddl eHer- 
bert b e fo r e  the special contract for reduced tolls was made. 
It was incompetent for the p u r p o s e  for which it was offered, 
“ as showing the u n d ers ta n d in g  upon which the agreement 
“ aforesaid for reduced tolls over plaintiff’s road was after- 

“  w a rd  made;” and the evidence does not show that Her-
bert was at that time, either in fact or in law, the agent, of 
the defendants in error.

S to r y  on  A g e n c y ,  Sec. 134,185, 137.
1 Ghreenl. on  E v . ,  Sec.  113, 114, a.

L u b y  vs H u d s o n  R iv e r  R . R . Co., 3 Sm ith, N .Y .,  131.
S o o y  vs. T he S tate,  12 V ro o m ,  394.

E x c e p t io n s  6 a n d  8.—The offered testimony was unlaw-
ful, because the time referred to in Exception 6 was nearly 
two year’s a fte r  the com m en cem en t o f  the suit j  and in re-
gard to both exceptions, the Court had admitted evidence to 
show generally the condition of the road a fter  its construc-
tion, as having relation to the question of how the road had 
been o r ig in a l ly  constructed, and very properly refused to 
go into specific details.

E x c e p t io n  9.—-The same objection and authorities apply 
to the admissibility of this testimony, as in the case of Ex-
ception 5, sup ra .

Mr. Disbrow was simply a stockholder in and the Secre-
tary of the Corporation (Case, page 37). There was no evi-
dence to show the identity of the “ Mr. Peterson” referred 
to in the question, or whether he held any office in the cor-
poration (Case, pages 121, 122).

The alleged conversation was not at the time of the mak-
ing of the special agreement concerning tolls (Case, pages 
121, 122), and there was not any evidence that Mr. Herbert,
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Mr. Disbrow and Mr. Peterson were acting, at the time of 
the alleged conversation, in the line of their authority as the 
agents of the defendants in error, so that their declarations 
could legally bind the corporation.

No declaration or admission of an agent will bind his 
principal except in cases within the scope of the authority 
conferred.

The declaration must be at the very time of the contract, 
and constitute part of the res gestoe.

See authorities above cited to Exception 5.

This case was very carefully and patiently tried ; oppor-
tunity was given to the plaintiff in error by the trial J udge 
to present every lawful defence to the action ; the law and 
the evidence were fairly and lawfully presented and submit-
ted to the jury by the charge of the Court, and it is respect-
fully submitted that substantial justice was done by the 
verdict, and that the judgment should be affirmed.

A verdict will not be set aside because illegal testimony 
has been admitted, if it appears clearly to the Court that 
the verdict is right, irrespective of such illegal evidence.

Tne State vs. Engle, 1 Zab., 348.

Where justice has been done by a verdict, though there 
has been a misdirection by the Judge, a new trial will not 
be granted.

Den, ex dem., Steelman vs. Steelman, 1 Harr., 68.
• Eie Princeton and E . Turnpike Go. vs. Gulick, 1 
Harr., 166.

McEowen vs. Lewis, 2 Dutch., on page 457.
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NEW JERSEY

Court o f  E r r o r s  a n d  A p p e a ls .

RACHEL S T U L T S ,

P laintiff.

vs.
THE E A S T  B R U N S W I C K  A N D  V In  E r r o r . 

NEW B R U N S W I C K  T U R N P I K E  

C O M P A N Y ,

D e fe n d a n t .

Bills of Exceptions.
[Filed August 25, 1885.]

Ne w  J e r s e y  C o u r t  o p  E r r o r s  a n d  A p p e a l s .

Rachel Stults,
P la in tiff,

vs.
The E ast  B r u n s w i c k  a n d  N e w  

Br u n s w ic k  T u r n p i k e  C o m p a n y ,

In  E rror  to M id - 
}■ d l e s e x  C ircu it 

Court.

D efendant.

Returnable M ay 1 9 ,1 8 8 5 . 20
ew .Jersey, ss.— T h e  State o f  N ew  Jersey to H on .

E dw ard W . Scudder, Ju d ge  o f  ou r C ircu it 
It. s. ] Court at N ew  B ru n sw ick , in  and  for the 

the cou n ty  o f  M id d lesex , o r  such  Justice o f
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the Suprem e C ourt o f  N ew  Jersey as shall hold such 
C ircu it Court, g ree tin g—

B ecause in  the record  and  proceedings and also in the 
g iv in g  o f  ju d g m e n t  in  a p la in t w h ich  was in our Circuit 
C ourt h o ld en  at N ew  B ru n sw ick , in  and for the said 
cou n ty  o f  M id d lesex , betw een the East Brunswick and 
N ew  B ru n sw ick  T u rn p ik e  C om p an y , plaintiff, and Rachel 
Stults, defendant, o f  a p lea  o f  trespass on the case, I 
m anifest error hath in terven ed  to the great damage j 

10 o f  the said R a ch e l Stults, as b y  her com plaint we are 
in form ed , we b e in g  w illin g  that speedy justice should 
be  d on e  to the parties a foresa id  in  this behalf, do com-
m and  y o u  d is tin ctly  and  o p e n ly  to send under your 
seal, the record  and  p roceed in gs aforesaid, with all 
th ings tou ch in g  and  con cern in g  the same, to our Court 
o f  E rrors and  A pp ea ls  in  the last resort in all causes, at 
T ren ton , on  the n in teenth  day o f  M ay next, together 
w ith  this w rit, that the record  and  proceedings aforesaid 
b e in g  inspected , w e m a y  furth er cause to be done there- 

20  u pon  for correctin g  th at error w hat o f right and accord-
in g  to law  ou g h t to be done.

W itness his H on or , T h eod ore  R u n y on , our Chancellor 
and  president ju d g e  o f  ou r said Court o f Errors and Ap-
peals, at T ren ton , a foresa id , the thirtieth day of April, 
in  the year o f  ou r L ord  eighteen  hundred and eighty- 
five.

H E N R Y  C. KELSEY,
Clerk

W O O D B R ID G E  S T R O N G  & SONS,
30 Attorneys.

T h e  answ er o f  the ju d g e  o f  the C ircuit Court, in and 
for the cou n ty  o f  M id d lesex  and State o f New Jersey, 
w ith in  nam ed .

T h e  record  and  proceed in gs , w hereof mention is wit 
in  m ade, w ith a ll th in gs tou ch in g  and concerning e 
sam e, I  do certify  to the C ourt o f  E rrors and Appea s, ^  
a certa in  sch ed u le  to th is w rit annexed, as within a 
com m an d ed . T

E. W . SCUDDER, ¿
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Pleas before the ju d g e  o f  the M id d lesex  C ou nty  C ircu it 
Court, of the tw en ty -th ird  d ay  o f  A p r il , as yet o f  the 
Term of April, in  the year o f  ou r L ord  on e  thousand  
eight hundred and e igh ty -five .

The East Brunswick and  N ew  
Brunswick T u rn p ike  C om -
pany,

V.

Rachel Stults.

1-

In  Case. 
W itness—

H o n . E. W . Scudder, 
Judge.

C larence M. S lack, 
C lerk. 10

Middlesex County, ss.
Rachel Stults, the defen dan t in  this suit, was su m -

moned to answer “  T h e  East B ru n sw ick  and  N ew  B ru n s-
wick Turnpike C om pan y,”  a corp ora tion  created b y  and 
existing under the laws o f  the State o f  N ew  Jersey, the 
plaintiffs in this suit, o f  a p lea  o f  trespass on  the case 
upon prom ises; and thereu pon  the said p la intiffs , b y  
Abraham V . S chenck , th e ir  a ttorney, com pla in s  : F or  
that whereas, by a certa in  act o f  the legislature o f  the 
State of New Jersey, entitled  “ A n  act to in corp ora te  the 20 
East Brunswick and  N ew  B ru n sw ick  T u rn p ik e  C om -
pany,” which said act was d u ly  app roved  b y  the g o v e r -
nor of the said State on  the tenth  d ay  o f  F eb ru a ry , in  
the year o f our L ord  one thousand  e igh t h u n dred  and 
sixty-nine, the said p la intiffs  were d u ly  in corp ora ted  
and were created a b od y  p o lit ic  b y  the n am e o f  “  T h e  
East Brunswick and N ew  B ru n sw ick  T u rn p ik e  C om - 
pany,” with all the rights, pow ers and  p riv ileges  a pp er-
taining to corporate bodies and  necessary to carry  the 
objects of the said act in to  e f fe c t ; and  also w ith  pow er 30 
to construct and m ake a tu rn p ik e  road  from  O ld  B ridge , 
ln the said county o f  M id d lesex , to N ew  B ru n sw ick , in  
the said county ; and also w ith  pow er to erect gates and 
turnpikes across the said r o a d ; and  also w ith  pow er to 
demand and receive toll for tra ve lin g  each  m ile  and  all 
factions over h a lf a m ile  o f  said road , n ot ex ceed in g  
tbe following rates, to w it, for  every  carriage, sle igh  or 
sled drawn by one beast, one and  a -h a lf c e n ts ; for every
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ad d ition a l beast, one and  a -h a lf c e n ts ; for every horse 
and  rider, o r  led  horse o r  m u le , one cent, to wit, at New 
B ru n sw ick , in  the said cou n ty  o f  M iddlesex, as by the 
said  act o f in corp ora tion , n ow  o f  record  in the office of 
the Secretary o f  State o f  the said State o f  New Jersey, at 
T ren ton , in the said State, reference being thereunto 
m ade w ill m ore fu lly  and  at large appear.

A n d  w hereas, heretofore, to wit, on  the day and year 
a foresaid , and  in  the cou n ty  aforesaid, the said plaintiff, 

10 u n der the p ow er and  au th ority  in  them  vested by the 
said act o f  in corp ora tion , d id  d u ly  construct and make a 
tu rn p ik e  road  from  O ld  B ridge , in  the said county of 
M idd lesex , to N ew  B ru n sw ick , in  the said county, in the 
m a n n er prescribed  in  the said act, and did then and 
there d u ly  erect gates and  turnpikes across the said road, 
to wit, at N ew  B ru n sw ick  aforesaid, and in the county 
aforesaid .

A n d  th ereu p on  afterw ards, to wit, on  the first day of 
O ctober, in  the year o f  ou r L ord  one thousand eight 

20 h u n dred  and seven ty-n in e , at N ew  Brunswick, in the 
said cou n ty , in  con sideration  o f  the premises and that 
the said p la in tiffs , at the specia l instance and request of 
the defendant, w ou ld  suffer and perm it the stages, car-
riages and  horses o f  the defen dan t to travel on and over 
the said tu rn p ik e  road  o f  the said plaintiffs between 
South  R iv e r  and  N ew  B ru n sw ick  aforesaid, when and so 
after and  for so lo n g  tim e as the said defendant should 
ch oose  and  sh ou ld  deem  necessary, she, the said defend-
ant, un dertook  and  then  and  there prom ised the said 

30 p la intiffs  to pay them  therefor and during the continu-
ance o f  such  travel, at the rate o f  sixty-five dollars per 
year, the sam e to be pa id  b y  the defendant to the plain-
tiffs m on th ly  th erea fter; and  the plaintiffs aver that 
th ey , con fid in g  in  the said prom ise and undertaking of 
the said defendant, d id  then  and  there and from thence-
forth  at a ll tim es suffer and  p erm it the stages, carriages 
and horses o f  the said defen dan t to travel on and over 
the said tu rn p ik e  road  o f  the said plaintiffs between 
South  R iv e r  and  N ew  B runsw ick  aforesaid, when and so 

40 often  as the said defen dan t d id  choose and did deem
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necessary; and that the stages, carriages and  horses o f  
the said defendant d id  in  fact travel on  and  over the 
said turnpike road o f  the said p la in tiffs  betw een  South  
River and New B ru n sw ick  aforesaid  b y  the su fferance 
and permission o f  the p la in tiffs , u n der and  b y  v irtu e  o f  
the Said agreement, w h en  and so often as the said d e -
fendant did choose and d id  deem  necessary, to w it, from  
the day and year last aforesaid  u n til the day o f  the co m -
mencement o f this s u i t ; and  the p la in tiffs  aver that 
afterwards, to wit, on  the first day o f  O ctober, in  the year 10 
of our Lord one thousand e igh t h u n dred  and  e igh ty - 
three, at New B runsw ick aforesa id , in  the cou n ty  a fore-
said, by reason o f the p íe  mises, a large .sum  o f  m on ey  
became and was due and p aya b le  from  the defendant to 
the plaintiffs, to wit, the sum  o f  tw o h u n d red  and s ix ty  
dollars, whereof the said defen dan t afterw ards, to w it, on  
the day and year last a foresaid , at N ew  B ru n sw ick  afore-
said, had n otice ; and  the said p la in tiffs  further aver 
that the said defendant d id , after the said first d ay  o f  O c-
tober, in the year o f ou r L ord  one th ousand  e igh t h u n -2 0  
dred and seventy-nine, at N ew  B ru n sw ick  aforesaid, and 
in the county aforesaid, b y  reason o f  the said  prem ises, 
and under and b y  v irtu e  o f  the said agreem ent, p ay  to 
the said plaintiffs, from  tim e to tim e, d ivers sm all sum s 
of money, am ounting in  the w h ole  to the sum  o f  one 
hundred and two dollars and  n in ety -tw o  cents, lea v in g  
due and unpaid to the said p la intiffs  the sum  o f  one 
hundred and fifty-seven dollars and  e igh t cents, to wit, 
at New Brunswick aforesaid.

And whereas, also, the said  d efen dan t afterw ards, to 30 
wit, on the first day o f  O ctober, in  the year o f  ou r L ord  
one thousand eight h u n dred  and  eigh ty -th ree , at N ew  
Brunswick, in the said cou n ty  o f  M id d lesex , was in -
debted to the said p la in tiffs  in  the fu rth er sum  o f  three 
hundred dollars o f  law fu l m on ey  for d ivers  oth er tolls 
before that tim e, due and  p aya b le  b y  the said  defen -
dant to the said p la intiffs for d ivers oth er beasts and 
carriages of the said d efen dan t, w h ich  before  that tim e 
had traveled on and over the said  tu rn p ik e  road  o f  the 
Said plaintiffs in  the first cou n t o f  this d ecla ra tion  m en - 40-
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tion ed , b y  the sufference and  perm ission of the said 
p la in tiffs , and  at the specia l instance and request of the 
said d e fe n d a n t ; and  b e in g  so indebted, the said defen-
dan t in  con sideration  th ereo f afterwards, to wit, on the 
d ay  and year last a foresa id , at N ew  Brunswick aforesaid, 
and  in  the cou n ty  aforesaid , undertook , and then and 
there p rom ised  the said p la intiffs to pay them the said 
last m en tion ed  sum  o f  m on ey  on  request.

A n d  w hereas, also, the said defendants on the first 
10 day o f  O ctober, in  the year o f  ou r Lord one thousand 

e igh t h u n d red  and  eigh ty-three, at New Brunswick 
a foresaid , in  the cou n ty  o f  M iddlesex , and within the 
ju r isd ic t io n  o f  this court, was indebted  to the said plain-
tiffs in  the further sum  o f  three hundred dollars, lawful 
m on ey , for the w ork  and  labor, care and diligence of the 
said  p la intiffs , b y  th em , the said plaintiffs, before that 
tim e done, p erform ed  and bestow ed in about the busi-
ness o f  the said defen d an t and  for the said defendant, 
and  at her specia l instance and  req u est; and also in the 

20 furth er sum  o f  three h u n dred  dollars for divers other 
to lls  before  that tim e due, and  o f  right payable by the 
said d e fen dan t to the said  p la intiffs for divers other 
beasts and  carriages o f  the said defendant, which before 
that tim e had  traveled  on  and over a certain turnpike 
road  o f  the said p la in tiffs  by. the sufferance and permis-
sion  o f  the said p la in tiffs  and  at the request of the said 
d e fen d a n t; and  also in  the further sum of three hun-
dred  dollars  o f  the lik e  law fu l m oney, for other money 
b y  the said defen dan t before that tim e had and received 

30 to and  for the use o f  the said  p la intiffs ; and also in the 
furth er sum  o f  three h u n dred  dollars for the forbearance 
b y  the said p la in tiffs  at the defendant’s request, o 
m on eys  before  then  due and  ow in g  by the said defen 
d an t to the said p la in tiffs  ; and also in  the further sum 
o f  three h u n d red  d ollars  then  and there found to be 
and  ow in g  b y  the defen dan t to the plaintiffs on an ac 
cou n t stated betw een th em , and  being so indebted, s e, 
the said defendant, in  con sideration  thereof afterwar s, 
to wit, on  the d a y  and  yea r last aforesaid, at New Bruns 

40 w ick , in  the cou n ty  and w ith in  the jurisdiction aforesai ,
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undertook, and then and  there fa ith fu lly  p rom ised  the 
the said plaintiffs to pay them  the said several last m en -
tioned sums o f m oney, w hen  she, the said defendant, 
should be thereunto afterw ards requested ; yet the said 
defendant has not as yet pa id  the said several sum s o f  
money above m entioned, or a n y  or e ith er o f  th em , or 
any part thereof to the said  p la intiffs, (a lth ou g h  often 
requested, &c.) But the said  d efen dan t to p ay  them  
the same, has hitherto w h o lly  n eglected  and  refused, 
and still doth neglect and refuse. W h ere fore  the said  10 
plaintiffs say that they are in ju red  and  h ave sustained  
damage to the value o f  three h u n dred  d ollars, and  th ere-
fore they bring suit, &c.

And the said defendant, b y  W o o d b r id g e  S tron g  &
Sons, her attorneys, com es a n d  defends the w ron g  and  
injury when, &c., and says that she d id  n ot u n dertake 
or promise in m anner and form  as the said p la in tiff  hath 
above thereof com pla in ed  against h er, and  o f  th is she, 
the said defendant, puts herself u p on  the cou n try , & c.

And for a further p lea  in  th is b e h a lf as to the m atters 20 
stated in the first and second  counts o f  the said p la in -
tiffs’ declaration b y  it  filed in  th is cause, the said defen* 
dant, by leave o f  the cou rt here for that purpose had 
and obtained, accord in g  to the form  o f  the statute in  
such case made and p rov id ed , says that the said p la in -
tiff by reason o f an y th in g  stated or set forth  in  said first 
and second counts, or either o f  th em , ou g h t n ot to h ave  
or maintain its aforesaid action  th ereo f against h er, b e -
cause she says that in  and  b y  the said acts o f  th e  legis-
lature of the State o f  N ew  Jersey in co rp o ra tin g  the said 30 
plaintiff, and in the said p la in tiffs ’ declaration  referred 
lo it was enacted as fo llow s, to w i t :

“ 11. And be it enacted , T h a t it shall and  m a y  be law -
ful for the said com pa n y  (m ea n in g  th ereby  the said 
plaintiff) to construct and  m ake a tu rn p ik e  road  from  
Old Bridge, in M iddlesex  cou n ty , to N ew  B ru n sw ick , in  
said county, b eg in n ing  in  the p u b lic  road  at O ld  B ridge  
uear the hotel kept b y  L . W . Spencer, and  th en ce  fo l- 
owing on or near the route o f  the said  p u b lic  road , and  
euding at the bridge  at W eston ’s M ills , (b e in g  the road 40
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stated and  m en tion ed  in  the p la in tiffs ’ declaration, and 
therein  a lleged  to have been  b y  it du ly  constructed as 
tu rn p ik e  road ), w h ich  said tu rn p ik e  road shall not be less 
than th irty -tw o feet n or m ore than fifty feet in width, 
excep tin g  the cu t th rou gh  the h ill near Old Bridge, and 
six teen  feet o f  the sam e shall b e  sufficiently bedded and 
faced w ith  stone, grave l or oth er material to make a 
so lid , firm  and even  r o a d ; the said sixteen feet shall 
be so grad ed  that in  its progress no part o f it shall rise

10 above  an ang le  o f  six  degrees w ith  the plane of the 
h o r iz o n ; and  the said  com p a n y  shall construct, keep in 
repair, m ain ta in  and  m ake good  and sufficient bridges 
a lon g  the lin e  o f  said road not less than eighteen feet in 
w id th ; and  w h en ever said road  shall be raised so much 
at the m a rg in  or side as to render carriages passing 
thereon  liab le  to overset, the said com pany shall cause 
g o o d  and  sufficient ra ilings to be erected and main-
ta ined  at the sides so as to p reven t horses and carriages 
from  ru n n in g  off.”

20 A n d  that in  and  b y  the said  act it was further enacted 
as fo llow s, to w i t : “  13. A n d  be it enacted, That as soon 
as the said com p a n y  shall h ave  constructed, in a work-
m a n lik e  m anner, the said road  a ccord in g  to the several 
d irection s in  the e leven th  section  ”  (m eaning that portion 
o f  said act h erein before  set forth ,) “  and the true intent 
and  m ea n in g  o f  th is act, it shall and  m ay be lawful for 
the said com p a n y  to erect gates or turnpikes across the 
said road , and  to d em an d  and  rece ive  toll for traveling 
each m ile  and  a ll fractions over h a lf  a m ile o f said road,

30 n ot ex ceed in g  the fo llo w in g  rates, to wit,”  the rates set 
forth  and  m en tion ed  in  the said p la intiffs ’ declaration, 
as w ill m ore  fu lly  app ear in  and  b y  the said act of the 
legislature.

A n d  the said d e fen d an t in  fact saith that the sai 
p la in tiff  d id  n o t n or  has it d u ly  constructed said turn-
p ik e  road  in  the m a n n er prescribed  b y  the aforesaid ac 
o f  the legislature, and  d id  n ot n or  has constructed in a 
w ork m a n lik e  m a n n er the said road  according to 
several d irection s in  the e leven th  section  o f  said act, an

40 the true in ten t and  m ea n in g  o f  said act in this, that i
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did not nor has constructed  or m ade the said road  so 
much as thirty-tw o feet in  w idth , excep tin g  the cu t 
through the hill, near O ld  B r id g e ; that so m u ch  as s ix -
teen feet in width o f  said road was n ot n or  has been  su f-
ficiently bedded and faced  b y  it w ith  stone, g ra v e l or 
other material to m ake a solid , firm  and even  road  ; that 
so much of said road as sh ou ld  h ave been constructed  
by it to the width o f  s ix teen  feet, was not n or  has been 
so graded by it that in  its progress n o  part o f  it sh ou ld  
rise above an angle o f  s ix  degrees w ith  the p lane o f  the 10 
horizon; that it d id  not n or  has constructed  or m ade 
good and sufficient bridges a lon g  the lin e  o f  said road, 
not less than eighteen feet in  w idth .

And that w henever the said road has been  raised so 
much at the m argin  or side as to ren der carriages pass-
ing thereon liable to overset, it d id  not n or has caused 
good and sufficient ra ilin gs  to be erected at the sides so 
as to prevent horses and carriages from  ru n n in g  off, b u t 
the said plaintiff, each and  every  o f  the a bove  d irection s, 
requirements and con d it ion s  precedent, has h itherto  20 
ignored and w holly  fa iled  and  n eglected  to d o  and  p er-
form, and still fails and  neglects to do  and  perform , co n -
trary to the provisions aforesaid  o f  the said act o f  the 
legislature, and o f  th is the said defendant puts h erself 
upon the country, &c.

And for a further p lea  in  this beha lf, as to the m atters 
stated in the first and secon d  counts o f  the said p la in -
tiff s said declaration, the said defendant, b y  leave  o f  the 
court here for that purpose had  and  ob ta in ed , a cco rd in g  
°th eform of the statute in  such  case m ade and  p r o -30 
vi<led, says that the.said  p la in tiff, b y  reason o f  a n y th in g  
stated or set forth in  said first and second  counts, or 
cither of them, ough t not to h ave  or m ain ta in  its a fore- 
8ai acti°n thereof against her, because she says that in  
®ud by the said act o f  the legislature o f  the State o f  N ew  
ersey incorporating said p la in tiff, and  in  said p la in t iff ’s 
cc aration referred to, it was enacted  as is p articu la rly  

se orth in the p lea b y  the said defen dan t last above  
Lea e »̂ and it was furth er enacted  as fo llow s, to w it :

And be it enacted , T h a t before the said com p a n y  ” 40
2
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(meaning thereby the said plaintiff,) “ shall receive toll 
for traveling said road,” (meaning thereby the road in 
plaintiff’s declaration stated to have been constructed as 
a turnpike,) “  they shall cause mile posts or stones to be 
erected and maintained, one for each and every mile in 
use on said road, and on each post or stone shall be fairly 
and legibly marked the distance the said stone or post is 
from Old Bridge, and shall cause to be fixed and always 
kept up at the gates or turnpikes aforesaid in some con- 

10  spicuous place, a printed list of the rates of toll which 
may be lawfully demanded; and also a board, on which 
shall be printed in large letters, * keep to the right, as the 
law directs,’ ” as will more fully appear in and by said 
act of the legislature.

And the said defendant in fact saith that the said 
plaintiff did not nor has complied with the said provis-
ions of said act of the legislature, in this, that it did not 
nor has kept in repair or maintained good and sufficient 
bridges along the line of said road, not less than eighteen 

20feet in width; that whenever the said road has been 
raised so much at the margin or side as Jo render car-
riages passing thereon liable to overset, it did not nor 
has caused good and sufficient railings to be maintained 
at the sides, so as to prevent horses and carriages from 
running o ff; that it did not nor has caused mile posts 
or stones to be erected nor to be maintained, one for each 
and every mile in use on said road, having on each post 
or stone fairly and legibly marked, the distance of t e 
same from Old Bridge; and that it did not nor has 

30 caused to be fixed nor to be kept up at the gates or turn̂  
pikes aforesaid, in a conspicuous place, a printed ist o 
the rates of toll which might lawfully be demande ,y  
said road were otherwise properly constructed and maiQ 
tained,) nor any board having painted thereon in arge 
letters, “ keep to the right, as the law directs, bu 
said plaintiff, each and every of the above directions, re 
quirements and conditions precedent, has hither o ig 
nored and wholly failed and neglected to do an P 
form, and still neglects to do and perform, contrary 

40 the aforesaid provisions of the said act of the legis a u
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and this she, the said defendant, is ready to verify ; 
wherefore she prays judgment, if the said plaintiff, by 
virtue of anything in said counts set forth, ought to have 
or maintain its aforesaid action thereof against her.

And the said plaintiffs as to the said pleas of the said 
defendant by her first and secondly above pleaded, and 
whereof she hath put herself upon the country, do the 
like.

And the said plaintiffs, as to the said plea of the said 
defendant by her thirdly above pleaded, say that the 10 
said plaintiffs, by reason of anything in that plea alleged, 
ought not to be barred from having and maintaining 
their aforesaid action thereof against the said defendant, 
because they say that they, the said plaintiffs, have com, 
plied with the said provisions of the said act of the leg-
islature set forth and contained in the said third plea of 
the said defendant, according to the true intent and 
meaning of the said act. And this the said plaintiffs 
pray may be inquired of by the country, and the de-
fendant doth the like. 20

Therefore it is commanded the sheriff that he cause 
to come before the judge aforesaid, at New Brunswick 
aforesaid, on the first Tuesday in April, A. D. eighteen 
hundred and eighty-five, twelve, &c., by whom, &c., who 
neither, &c., to recognize, &c., because, &c., and the same 
is given to the parties aforesaid, and now on this twenty- 
third day of April, A. D. eighteen hundred and eighty- 
five, to which day this cause was continued by vice 
comes non mesit brene, comes the parties aforesaid, by 
their attorneys aforesaid, and the sheriff of the county 30 
of Middlesex having returned here into court the writ 
of the State of New Jersey to him directed and delivered, 
and in all things being duly executed, with a panel of 
the names of the jurors thereunto annexed, and the 
jurors of the said jury being demanded, to wit, Joseph 
Marcell, John V. Parsell, James Beggan, Jr., James B. 
Lake, Charles Aynes, Abraham Gulick, Samuel K. Ber- 
8ou, James Meagher, D. Haines Perrine, David B. Bezzee, 
Bernard Roddy, Jr., George Terhune, also, come who to 
Say the truth of the within contained premises, being 40
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d u ly  elected  and sw orn , on  their oaths say that they 
find  for the p la in tiff and  assess its dam ages at the sum 
o f  one h u n d red  and  e igh ty -seven  dollars and forty-nine 
cents, and  so th ey  say all.

T h erefore  it is considered  that the said plaintiff do re-
cov er  against the said defendant its said damages to the 
sum  o f  on e  h u n dred  and  e igh ty -seven  dollars and forty- 
n in e  cents, and  also the sum  o f  n inety-three dollars and 
on e  cen t for its costs and  ch arges in  its said suit in this 

10 b e h a lf e x p e n d e d ; w h ich  said  dam ages, costs and charges 
in  the w h ole  a m ou n t to tw o h u n dred  and eighty dollars 
and  fifty  cents, and  the said d e fen dan t in  mercy, &c.

J u d gm en t signed  A p r il  2 3 ,1 8 8 5 .

State o f  NeW Jersey, M id d lesex  county , ss.— I, Clarence 
M. S lack , clerk  o f  said  cou n ty , and also clerk of the 
C ircu it C ourt in  and  for the said county , do hereby cer-
tify  that the fo rg o in g  is a true, fu ll and correct copy of 
the ju d g m e n t, ord er and  p roceed in gs  had in said cause, 
as the sam e appears o f  record  in  B ook  K , o f Judgments 

20 o f  said court, on  pages 14, &c.
W itn ess m y  h an d  and the seal of said county 

[  l . s. ]  and  court, th is 18th day o f May, A. D.
1885.

C. M. SLACK, 
Clerk.

M i d d l e s e x  Ci r c u i t  Co u r t .

T h e  East B ru n sw ick  and  N ew  " 
B runsw ick  T u rn p ik e  C om pany,

V. B ills of Exceptions.
In  Case.

30  R a ch e l Stults.

A . V . S C H E N C K ,
Attorney of Plaintiffs. 

W O O D B R ID G E  S T R O N G  & SONS, 
Attorneys of Defendant.
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Be it remembered that on the fifteenth day of April,
A. D. 1385, at a Circuit Court held at New Brunswick, in 
and for Middlesex county, before Hon. Edward W. Scud- 
der, a justice of the New Jersey Supreme Court, and 
judge of said Circuit Court, the issue joined in the above 
stated cause between the parties (pro ut the pleadings) 
came on to be tried by a jury for that purpose duly em
paneled. .

And thereupon said plaintiff’s attorney, to maintain 
said issue on its part, offered in evidence an act of the 10 
legislature of New Jersey incorporating said plaintiff 
and defining and limiting its rights, privileges, powers 
and duties, entitled “An act to incorporate the East 
Brunswick and New Brunswick Turnpike Company, 
approved by the governor of the State February 10th,
A. D. 1869, and found in the printed public laws of New 
Jersey of A D. 1869, at. page 54, &c. (pro ut the same), 
which was thereupon received in evidence.

And also called as a witness J. Biddle Herbert.

J. Biddle Herbert, called on behalf of the plaintiff, being 20 
duly sworn, testified as follows—

By Mr. Schenck—
Q. You are connected with this corporation, the turn-

pike company? A. Yes, sir.
Q,. In what way ? A. One of the directors of the 

company.
Q. How long have you been a director ? A. I was 

one of the incorporators of the company.
Q. And have been a director ever since ? A. No, sir.

I * Q. Been a director for how long? A. Ten or twelve30 
years last past.

Q,. Do you know Mrs. Rachel Stults? A. Yes, sir.
Q. And her husband? A. Yes, sir.
Q. Where do they reside? A. South River or Little 

Washington.
Q. How long have they lived there ? A. I could not 

8ay; I think quite a number of years.
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Q. What is their business ? A. Stage business be-
tween New Brunswick and South River.

Q. How many stages ? A. Two stages.
Q. How many horses to each stage? A. Generally 

two horses.
Q. In traveling from Washington to New Brunswick, 

what route did they travel— how did they go? A. 
Usually I have seen them come up the road that strikes 
the turnpike.

10 Q. The Washington road? A. Yes, sir; there are 
two or three Washington roads that strike the turnpike, 
one nearly half a mile below Seaman Christian’s ; some-
times I have seen them go the other way, down by Mr. 
Shedden’s.

Q. That is below the first toll-gate from New Bruns-
wick ? A. Yes, sir.

Q. What distance from that toll-gate ? A. About two 
miles.

Q. How far is that toll-gate from New Brunswick?
20A. Something less than half a mile.

Q. Then did they travel that distance over the pike? 
A. Yes, sir.

Q. Making a distance of two and one-half miles 
about? A. Yes, sir; a little less than two and one*half 
miles.

Q. Between two miles and two and one-half? A. 
Yes, sir.

Q. How many toll-gates are there over this pike? A. 
Two.

30 Q. What is the total length of the turnpike between 
this and Old Bridge ? A. As surveyed by Sheriff Dis- 
brow, five and three-quarter miles and two chains.

Q. But the distance traveled by these parties was, as 
you say, between two and two and one half miles, an 
through the one gate? A. Yes, sir.

Q. The nearest gate to New Brunswick ? A. Yes, sir.
[And thereupon plaintiffs’ attorney asked said witness 

the following question]—
Q. What year was this road completed and the ga 

40 established ?
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[Whereupon defendant’s a ttorney ob jected  thereto, and  
insisted that said question  was im proper and  inad m issi-
ble upon the issue aforesaid, as assum ing that said tu rn -
pike road had in fact been  p rop erly  com p leted .]

[But his honor, the said ju d g e , h e ld  said question  to 
be proper and adm issib le in  law , and  a llow ed  the sam e 
to be put to and answ ered b y  the w itness.]

[To which ru lin g  said defendants p rayed  an ex ce p t io n
and it was sealed a cco r d in g ly .]

E . W . S C U D D E R . [l . s .)  10

Q. What year was this road  com pleted  and  th e  gates 
established ?

[Whereupon said witness answ ered said question  as 

follows]—
A. 1871 or 1872 ; one gate was established  w h en  a 

little over two m iles o f the road  was com pleted , and  the 
other in 1871 or 1872, w hen  it was com pleted .

And being further exa m in ed  for p la in tiff, testified as 
follows]—

Q. Upon the com p letion  o f  the r o a d ?  A . Y es , s i r .20 
Q. W hich was the first gate, the on e  nearest o r  fu r-

thest from New B ru n sw ick  ? A . T h e  on e furthest 
from New Brunswick.

Q. From that tim e, from  1871 to 1872, on  the com - 
j pletion of the road, state w hether or n ot the p u b lic  h ave  

traveled over this tu rn p ik e  r o a d ?  A . T h e y  h ave, as 
far as my know ledge goes.

Q. And paid to l l?  A . Y es , sir.
[Objected to.] [O verru led .]
Q. Did the defendant, M rs. Stults, travel o v er  th is 30 

I road with her horse and  carriage  p rior  to O ctober 1st,
I 1879? A. Yes, sir.

[And thereupon p la in tiff ’s attorney asked said w it- 
I ness the follow ing q u e s tio n ]—

Q- State whether or n ot there was a question  raised  or 
a suggestion, at that tim e abou t m a k in g  a com prom ise  
ab°ut paying a regu lar rate o f  to ll ?

[Whereupon defendant’ s a ttorney ob jected  thereto and
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insisted that before a contract could be shown a proper 
performance of the conditipns precedent whereon the 
plaintiffs right to take toll depended, must be proved.} I

[But his honor the judge held said question to be I 
proper and admissible in law and allowed it to be put I 
to and answered by the witness.]

[To which ruling said defendant prayed an exception
and it was sealed accordingly.]

E. W. SCUDDER. [ l . el ]

10 [Whereupon said witness answered said question as 
follows]—

A. Yes, sir.

And being further examined for plaintiff testified as 
follows—

Q. What was the question raised about the compro-
mise ? A. I had formerly had a contract with them in 
regard to paying toll at a reduced rate; they had got 
behind some in their toll, $20,1 think ; then I had the 
gates closed and made them pay the regular toll for

20 awhile. .
Q. What was the regular toll, according to the rates. 

A. It was six cents a single trip to New Brunswick, six 
cents each way.

Q. That is for the stage and two horses? A. Yes, sir.
Q. Then you ordered the gates closed ? A. Yes, sir, 

and collected the full toll for a short time.
Q. At the toll-gate, in the regular way? A. Yes,sir, 

Mr. Christian spoke to me and asked if some arrange-
ment could not be made whereby I could give t

30less toll; I told him I was willing to make the arrange 
ment; after some talk, seeing him a few times, we agre 
to let him have the toll at $65 per year.

Q. Payable how ? A. Payable monthly.

The Court—What has Mr. Christian to do with it?

Mr. Schenck—We will come to that.
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Q. Mr. Christian was acting intermediary between you 
I  and the other parties? A. Yes,sir.

Q. That was about what time ? A. About the 1st 
I of October, 1879.

Q. In pursuance of that agreement were there pay- 
I mentsmade? A. Yes, sir, there were payments.

Q. State when those payments were made and what 
J they were? A. One payment, made October 31st, $5.30 ;
| November 29th, $5.42; December 31st, $5.42; April 22d,
I  1880, $5 42; May 15th, $5.42; July 31st, $10.84—that is 10 

for two months; September 27th, $10.10; then I received 
a note.

Q. Look at November 6th ? A. November 6th, $5.00.
Q. That makes a total of how much? A. $52.93; 

then I received a note of Rachel Stults, endorsed by 
Frank Stults; I cannot tell the date that I received it, 
but I can give the date that it was due in the bank ; it 
was for $50—paid in the bank May 17th, 1882—the Na-
tional Bank of New Jersey; that is the last payment 
that I have received. 20

Q. That was the total of the payments—$102.92 ? A.
Yes, sir; I have ridden back and forth a few times in 
the stage; I don’t know whether that is charged or not.

Cross-examined by Mr. Strong—
Q The contract or arrangement that you have spoken 

of) did you see Mrs. Stults at all at the time the arrange-
ment was made? A. No, sir, not personally.

Q- You did not see Mrs. Stults personally about 
I making this contract ? A. No, sir.

Q. Who did you see ? A. Mr. Christian. 30
Q. Did you see Alfred Stults about making it at all ?

A. No, sir.

^ %  impression is about $24.
Q. Were these payments that were afterwards made in 

nidation of this $24 ? A. I did not so understand it.

Q* How much behindhand was that stage concerning 
when you made this arrangement or contract ?

Oo
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Q. Were you ever paid that $24 by anybody? A. I 
have not been.

Q. This arrangement that you made with Mr. Christ-! 
ian—give it to me fully—$65 a year? A. Yes, sir; tobej 
paid monthly.

Q. For how long? A..No definite time.
Q. Don’t you remember that Mr. Christian said that! 

Mr. Stults would try that for a year ? A. No, sir.
Q. Did Mr. Christian say to you that Mr.. Stults made! 

10 it a condition that he would try it for a year, and see in 
what kind of order your turnpike was put? A. No-
thing of the kind.

Q. Nothing of the kind took place? A. No, sir; IJ 
don’t remember anything of the kind.

Q. Did it take place—did Mr. Christian ever agreel 
with you that Alfred Stults should pay that $65? A.I 
There was no—the agreement was that I wastohave$65 
a year for these stages,.and it was to be paid monthly.

Q. Who was to pay it? A. The proprietors of the 
20 stage line.

Q. But nothing definite was said on that head? A. 
I do not recollect the conversation on that point.

Q. Did not Mr. Christian tell you at the last conversa-
tion had about this matter that $ 6 5  was too much, and 
he did not know whether it would be paid ? A. No, sir.

Q . Did he tell you that ? A . He said he thought it 
was too much, and offered $50 ; I told him the lowest I 
would take was $65.

Q. Did Mr. Christian tell you at that time that he was 
30 not authorized to represent anybody? A. No, sir, 

don’t think he did.

And said plaintiff’s attorney also called as a witness 
Seaman T. Christian.

Seaman T. Christian, called on behalf of the plaintiff: 
being duly sworn, testified as follows—

By Mr. Schenck
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I Q. Where do you reside ? A. A mile this side of 
■Washington.
I Q. Do you know Mr. Herbert? A. Yes, sir.
I Q. On or about the 1st of October, 1879, did you have 
[a conversation touching the payment of tolls? A. I 
■don’t remember the date, but I suppose about that time.
I Q. You heard this,testimony this morning? A. Yes,
■sir.
I Q. Was it correct ?
I [Objected to.] 10
I Q. State in your own way what the conversation was ?
A I went and talked to Mr. Herbert; I came across him 
somewheres, and wanted to know whether Mrs. Stults 
could not commute on that turnpike, as paying too much 
toll; I wanted it done to make it peaceable between the 
two; Stults was finding a good deal of fault with the 
¡turnpike; I proposed that Mr. Stults pay him $50 a 
year; I think they were then paying full toll.

Q. You suggested $50 ? A. I did.
Q. Did he object or accept? A. He objected to the20

$50.
Q. What sum did lie suggest? A. He said $65; my 

impression was it was $60; I may be mistaken about 
that.

Q. Either $60 or $65? 
Q- Did you settle upon 

Stults so.

A. Yes, sir.
that? A. I think I told Mrs.

Q- Did you tell Mr. Herbert afterward that that was 
satisfactory? A I do not remember about that, I sup-
pose that I did ; he says that I told him. 3q

Q. I ask you what you said to Mr. Herbert, whether 
you said it was satisfactory ? A. I do not remember 

mg him in those words.
IT D0* Sâ  *11 ^ ose words, but in substance ? A.
I Q111̂  ^ rS’ we would try it a year.
Iwh T H  n°̂  aSk ^ou a  ̂a^ > why do y°u introduce 
L alL - t  ask you—I asked you what you said to
I  ̂ ^ ^  d° n0*1 remember just what I said.
L m  ̂y°u say to him that the sum suggested by 
I ' »was satisfactory ? A. I do not think I said that. 40
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Q. You did understand that the sum of $65 was the 
sum agreed upon? A. You say $6£>; my impression 
is it was $60.

Q. One or the other sum was agreed upon ? A. Yes,

Cross examination by Mr. Strong—
Q. You did not see Mrs. Stults about this matter at 

all, did you ? A. No, sir.
Q. You were friendly with Alfred Stults and Biddle 

10Herbert? A. Yes.
Q. And you were acting for both to keep the peace? 

A. Yes, sir.
Q. And like a good many other peacemakers, you got 

yourself in court? A. It seems so.
Q. You said that Mrs. Stults was complaining about 

the road ; what was she saying about the road ?
[Objected to.]
Q. How many interviews did you have with Mr. Her-

bert about this matter? A. I could not tell you, not a 
20 great many.

Q. Was there more than one? A. More than one,I 
think.

Q. Did Mr. Stults come to you to ask you to go and 
see Mr. Herbert? A. I do not think he did.

Q. It was after you had seen Mr. Stults, and had this 
conversation with him and heard his complaints that 
you went and saw Mr. Herbert? A. Yes, I knew how 
Mr. Stults felt about it.

Q. Did you mention anything about this complaint to 
30Mr. Herbert? A. I don’t think I did.

Q. You do not think you said anything about the com-
plaint of Mr. Stults ? A. No, I don’t remember.

Q. Do you know what you said to Mr Herbert? A. 
No, I do not; I only know that I wanted him to take
$50

Q. Did you bring Mr. Herbert and Mr. Stults together 
at all ?\ A. No, sir.

Q. Didbyou say anything to Mr. Herbert about w a

sir.

JL/IVi J VIA Ut* T UIU T VUjIUg VV -

M r . Stults had said about the road not being proper y
H

1
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instructed? A. I might have said something, I do not 
remember.

Q. Did you and Mr. Herbert have any talk about the 
road not being properly constructed? A. I do not re-
member anything.

Q. That is with Mr. Herbert, about the proper con-
struction of the road ? A. No, sir; not at that time ; we 
have at other times not then.

Q. And Mr. Stults said, “ we we will try it for a year, 
and see what they will do ? ” A. Something like that, we 10 
will try it and see what they will do.” *

Q. Did Mr. Herbert say to you that Mr. Stults could 
have the toll at that rate if he would keep still, or some- 

j thing to that effect ? A. No, sir.

And plaintiffs’ attorney also called as a witness Jer-
emiah Ferguson.

Jeremiah Ferguson, called on behalf of the plaintiff, 
being duly sworn, testified as follows—

By Mr. Schenck—
Q. Where do you reside now ? A. New Brunswick. 20
Q. Were you at one time a gate-keeper on the turn- 

jpike? A. Yes, sir.
Q. Which one? A. The first gate this way.
Q. For what time ? A. I went there the 28th of 

I April, 1883.
Q. And remained until when ? A. Last March 11th,

1 1885.
Q. Do you know Alfred Stults? A. Yes, sir.
Q. I want to call your attention prior to October, 1883,

I from April, when you first went there, until the follow- 30 
I lowing October; I want to ask you whether the Stults 
I  line of stages passed through that turnpike during that 
| time? A. Yes, sir.

Q* How many stages ? A. Two.
Q* How many horses to each stage ? A. Two.
Q- How many trips a day9 A. Three trips a day 

round trips.



22 COURT OF ERRORS AND APPEALS.

Q. How many days in the week ? A. Six days.
Q. Was that during the whole time ? A. Yes, sir.
Q. Who drove the stages ? A. Mr. Stults drove one 

and James Robinson drove another, they told me.
Q. Did they pay toll during that time? A. No, 

sir; not during that time.
Q. Did you demand toll during that time? A. No, 

sir.
Q. Why not ? A. Mr. Herber told me not to ask for 

10 any toll of them, they paid by the year.
Q. As to all other persons, did you collect toll from 

them ? A. From all who did not hire by the month or 
year.

Q. There were other persons who paid by the month 
and by the year ? A. Yes, sir.

Q. And with regard to the others—they paid as they 
passed through the gate? A. Yes, sir.

Q. Were any suffered to pass without paying? A. 
No, sir; except those who hired by the month or year. 

20 Q. Was there much travel over that road? A. Yes, 
sir.

Cross-examination by Mr. Strong—
Q. Where does this road you speak of lead from ? A. 

From Old Bridge to New Brunswick.
Q. The South River road comes in on it? A. Yes, sir.
Q. Did you know anything about this road before the 

turnpike was organized ? A. I did not.
Q. It is the only way to go from South River to New 

Brunswick, over your turnpike ? A. That is the only 
30 way I know of, except you cross over and go by Hill' 

town; it is the only direct road.
Q. You said that Alfred Stults and his stages went 

over your turnpike from April, 1883, to October, 1883? 
A. Yes, sir.

Q. Did they pass over the road by your toll-gate every 
time? A. Yes.

Q. Did they pass through your toll-gate every day? 
A. No, sir, I think not.

Q. Did not pass through the toll-gate every day? A.
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No, sir; about the first of October or latter part of Sep-
tember, he rode through the field back of the house.

Q. So he escaped going through the toll-gate by driving 
through the field ? A. After the 4th of July that year 
he did.

Q. That was 1883 ? A. Yes, sir.
Q. After the 4th of July, 1883, he turned off of the 

turnpike before he came to your toll-gate, drove around 
the toll-gate and then into the turnpike on the other 
side? A. Yes, sir. 10

Q. How far from your dwelling-house did he come in ?
A. About two hundred paces from my house up to where 
he drove in, and about the same distance where he came 
out.

Q. Through whose field did he go? A. I think Mr. 
Clancy had leased the field.

Q. From the 4th of July down to the 1st of October, 
didn’t he drive through that field all the time? A. No, 
sir.

Q. Didn’t he drive through the field th'e greater part 20 
of the time? A. Yes, sir.

Q. How many times between those dates did he drive 
through your toll-gate ? A. Whenever Clancy ploughed 
up the field, then he rode through the gate for a day or 
two, and ran against the gate and smashed it right down.

Q. How did he come to do that ? A. I shut it.
Q. What did you shut it for ? A. Mr. Peterson was 

ffly boss at that time, and he told me if Mr. Stults re-
fused to pay toll to shut my gate, and I went to him and 
be paid me toll, but he broke it down before I had a 30 
chance to open the gate; he smashed it down and 
came pretty near smashing me under it, and before I 
got the gate out of the way the other stage came up and 
rode over it.

Q- Was that the day you went out with a club in your 
band to stop them ? A. I never had a club in my hand 
t° stop them.

Q- Was it on the 4th of July that you asked Alfred 
Stults for toll ? A. Yes, sir.

Q- I thought you said you did not ask him for toll 40
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from the time you came there, because he paid by the 
year ? A. Up to the 4th of July, I said ; that is what I 
meant, if I did not say so.

Q. Then you did not ask him for toll up to the 4th of 
July ? A. No, sir.

Q. But from the 4th of July on you went to collect 
toll of him every time you had a chance? A. Yes,sir.

Q. How many times did you shut the gates on him 
between the 4th of July and the 1st of October, 1883? 

10A. I did not keep any account.
Q. How many times do you think ? A. It might have 

been a dozen times, and maybe not so many.
Q. Every time that you saw the conveyance of Stubs' 

coming down the road you slammed the gate shut? A. 
Yes, sir.

Q. And when Mr. Stults came there and the gate was 
shut he paid the toll ? A. Yes, sir.

Q. And then you let him through ? A. Yes, sir.
Q. During the time that Mr. Stults turned back 

20through Clancy’s field, you could not get the toll? A. 
No, sir.

Q. How many times did Mr. Stults smash your turn-
pike gate down ? A. Once he knocked it open—once or 
twice— but he did not break it but once.

Q. Did he pay his toll before he broke it? A. Yes, 
sir, he did.

And plaintiff’s attorney also called as a witness 
Charles Elkins.

Charles Elkins, called on behalf of the plaintiff, being 
30 duly sworn, testified as follows—

By Mr. Schenck—
Q. Where do you reside ? A. North Brunswick.
Q. You were connected with this turnpike in its be-

ginning, were you not ? A. Not in its beginning.
Q. How soon after ? A. In 1871 and 1872 I was con-

nected with it, and a portion of 1873.
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Q How were you connected ? A. I purchased one- 
I half of the stock of that road from Peter Jernee.

Q. Had they commenced to construct the road at that 
I time? A. Yes, sir.

Q. When did they commence? A. I cannot say.
Q. Had you anything to do with the construction of 

j the road? A. With three miles and about one-half.
Q. Which end ? A. This end—the northerly portion 

from Weston’s mills to Hardenburgh’s corner.
Q. That covers the whole of the part of the turnpike 10 

traveled over between South River and New Brunswick ?
A. Yes, sir; and a little more.

Q. When was that part constructed ? A. In 1872 it 
was finished; there was a little work done in 1871 on it.

Q. Who had charge of that construction ? A. I had.
Q. When was it completed ? A. In the fa’ l of 1872.
Q. When was the toll-gate on this section established ?

A. Shortly after the completion of the road—within 
thirty days.

Q. By whom was that established ? A. By me. 20
Q. Who was the first toll-gate keeper at that gate ?

A. George Davidson,
Q- Under whom ? A. Under my directions..
Q. How long did he remain there ? A. The best part 

of two years.
Q. Were tolls regularly received at that toll-gate dur- 

1D? | e whole time? A. Yes, sir ; with the exception of 
once in a while when the roads would be a little bit 
out of order.

Q y ^ en that happen? A. Through the early30
arto t 'e spring, when the frost was coming out of the 

ground. &

gjj .^ ^ . thoy remain open on that account? A. A 
or period ; sometimes a week ; they were opened on 
06 several occasions.

keLWa! thaU.he rule? A - 1 authorized the toll-gate 
good c ^ DQe when they found the road was not in
Growth 1h°n> to communicate with one another and 

e gates open, and to charge no toll from anyone.
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Q. While the frost was coming out? A. Yes, sir; or 
from any other cause.'

Q. With that exception this turnpike was travelled 
over, and tolls were regularly demanded and received at 
that toll-gate, from that time continuously on ? A. Yes, 
sir.

Q. Down to the present time, so far as you know? A. 
Yes, sir.

Q. During that time it was under your own super- 
10 vision? A. Yes, sir.

Q. Was there much travel over that road? A. At 
that time considerable.

Q. That road, taking the whole turnpike, was it con-
structed from Old Bridge to New Brunswick ? A. Yes, 
sir, to the line.

Q. In regard to the width of that road, was it any-
where less than thirty-two feet ?

[Objected to.]
Q. What was the width ? A. In some places it would 

20overrun that, and in some places about that; I don’t 
think there was any place in that road that was nar-
rower than thirty-two feet.

Q. Was it over fifty feet wide? A. In places; yes,sir.
Q. What places were those ? A. At the head of the 

hill at Weston’s mills.
Q. What was the cause of that? A. That hill was in 

a very bad condition, and it required a great deal of 
dressing, and it required the moving of a great deal of 
side dressing to get that hill in proper shape; there was 

30a large amount of work done on that hill; at otherj 
places where it was not necessary, it ran about thirty-two 
to thirty-eight feet.

For what width ? A. In various widths. 
q  mi,« narrowest? A. I do not think there was a

Q. Did it exceed that in any other place? A. I think
not.

what width o f  the turnpike was graveled ? A. Grav 
and other materal was used ; stone among the gravel.

Q. In regard to the gravel or stone or other material, 
bat width of the turnpike was graveled ? A. Gravel

\

\
\
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place on the road where the road-bed, after being formed, 
would measure less than eighteen feet.

Q. With' regard to the time when it was completed, 
being a solid, firm, even bed ? A. It was considered to 
be in a good, fair condition— very good condition.

Q. At the time of its completion ? A. Yes, sir.
Q. You say it was a solid, firm and even bed ? A. It 

was.
Q. Was there any part of this turnpike raised on the 

margin or side so as to render carriages passing liable to 10 
overset? A. No, sir; not for a sober man.

Q. You have spoken about throwing open the gates, 
owing to the road being out of condition at certain pe-
riods of the year; will you state why and how that was; 
what was this caused by—the action of the frost ? A. All
new-formed roads are likely to heave and fall away, to 

| get in bad condition, and we have to repair them.
Q. Has the frost any action upon it ? A. Yes, sir.
Q. What? A. To heave up in spongy places, where 

it is springy. 20
Q. What was the general character of the road-bed

M ere? A. Some places very bad before it was formed 
into a pike.

Q. What was the character of the soil? A. In spots 
! quicksand, and in other spots heavy clay.
| Q. In this sixteen feet you used principally gravel ?

• Except on the quicksand ; there I used the clay until 
it became bedded with the quicksand, and then I put 
gravel on it.

Q. Who constructed the other end? A. Under the30 
direction of Mr. Herbert.

Cross-examination by Mr. Strong—
• This was the old road before the turnpike came

1Qto existence ?
[Objected to.]
q ’  ̂Su®ss long before my memory.

a ^ runs from Old Bridge to New Brunswick ? 
• íes, sir.
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Q. You did not build any additional road, or layout 
any new road ? A. No, sir.

Q. But you constructed your turnpike on the top of 
the old road ? A. Yes, sir, except at Weston’s mills; we 
had to diverge there on account of the construction of 
this bridge that the county was building; it threw it 
more to the eastward.

Q. You built an addition to the old road? A. No; 
simply threw the road out to meet this bridge.

10 Q. That road is the only direct route in going from 
New Brunswick to Little Washington ? A. It is the 
only direct route.

Q. How long did your administration continue? A. 
From the commencement until the end—about three 
years.

Q. Did you sell out your stock then ? A. Yes, sir.
Q. You have not been a stockholder since? A. I have 

had no interest in the road since, and have had nothing 
to do with it.

20 Q- Do you know anything about its present condi-
tion ?

[Objected to.]
Q. You have spoken about the width of this road; in 

your measurements, from what points to what points do 
you call the width of the road ? A. From the ditches,

Q. From the inside edge of the ditches, or outside? 
A. From the inside.

Q. You say you made that turnpike thirty-two feet be-
tween the inside edges of the ditches? A. Yes, sir, 

30 meant to do that.
Q. Did you take measurements ? A. I did occasion 

ally, here and there.
Q. Who assisted you in your work ? A. I employe 

several. .
Q. W ho? A. George Hatler, James Jamison, two o 

the Provosts; some of Daniel McLaurey’s men, horses 
and carts—I could not say all.

Q. Did you have Henry Serviss ? A. A short ■tio®> 
Henry Serviss and his son, I know his son worked or 

40 me, I forget whether Henry Serviss did or not.
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Q. What did you do your measuring with ? A. Paced 
it off.

Q. You did not measure with any accurate instru-
ment? A. No, sir.

Q. You paced off thirty-two feet ? A. Yes sir, so as to 
come within charter.

Q. And that was all the measuring you did ? A. Yes,
sir.

Q. In forming the road, how did you make i t ; did you 
scrape it up from the gutter on each side ? A. We had 10 
to in some places, to bring it to a crown.

Q. Made a gradual rounding top ? A. Yes, sir.
Q. What did you put on top of that? A. Gravel,chief-

ly.
Q. How wide a place of gravel did you put on ? A. 

About twelve feet. It would gradually spread out by 
the wagons forcing it out.

Q. You did not measure that? A. No.
Q. How many loads of gravel wide, did you gravel the 

road? A. Some places two and some places one. 20
Q. How much of a thickness of gravel did you put on 

this road ? A. From six inches to eighteen.
Q. Measure it, or guess at it ? A. Guessed at it.
Q. For how large a space of ground did you make one 

load of gravel do? A. We dropped the load of gravel, 
and calculated it to go no further ahead than the length 
of the wagon ; we spread it out sidewise.

Q. You made one load of gravel cover a space about 
as wide as a wagon-body ? A. That is, of the length of 
the wagon. 30

Q- And the width ? A. The whole width of the 
road, twelve feet.

Q. Where did you get your gravel ? A. Part of it 
rom Mr. Tonner’s and part from Mr. Pettit’s pits, and
Part from Edward Kearney’s—that was the first grav- 
oling.

Q- When did you do the second graveling? A.
About six months after the first graveling.

Q- The first graveling was not sufficient ? A. In
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some places only; the whole road-bed was not graveled 
over a second time, only in places where it required it.

Q. What places did you gravel the second time? A. 
Between Tice’s and a man by the name of Lambert.

Q. Have you seen the road lately ? A. Last Decem-
ber.

Q Is it wider or narrower than when you left it? A.
I do not think it is any wider.

Q. Is it narrower? A. I do not see how it.could be 
10 narrower.

Q. I understand you to say that you never graveled 
it except this one time, and a part of it a second time? 
A. That is all.

Q. Did you do any other making of the road except 
that ? A. I formed a portion of the road-bed.

Q. Where was that? A. From Tice’s to the Vande- 
vender hill.

Q. Was a part of the road formed before you came 
into control? A. Yes, sir.

20 Q. Where was that formed from ? A. Along Daniel 
McLaury’s; also between the first Washington road and 
Shedden’s.

Q. It was formed from Daniel McLaury’s to where, 
before you came? A. From there down to Edward
Karney’s. ,

Q. How large a portion—how much of the road a 
been formed on this end before you came to it? A. 
suppose, in all, about one mile and three-quarters a
been formed. ^

30 Q. Then you formed how much after you got there.
A. About two miles.

Q. And that two miles, together with what ha  ̂ e®D 
previously formed, carried the road from Weston s m 
to where? A. To Hardenburgh’s corner.

Q. That is Mrs. Tanner’s? A. Yes, sir, the same thing.
Q. And the road to Washington turns off before yo 

get to Hardenburgh’s corner? A. Yes, sir.
Q. How much this side? A. About a mile t is ®
Q. So that portion of the road upon which Mrs. ^  

40 would have to travel, in coming from South River, wo
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I be the mile and three-quarters formed before you came 
there, and then about a mile, which was made by you ?
A. Yes, sir.

Q. That portion of the road that was formed before 
I you came, you simply carted gravel on ? A. Gravel, and 

in some places clay, on the quicksand.
Q. Do I understand to add clay to quicksand is a good 

thing to make a road ? A. Gravel and quicksand would 
not make a road.

Q. But gravel, clay and quicksand will make a nice 10 
II road? A. Yes, sir.

Q. That part of the road you did form you scooped up 
out of the gutters into the middle and put the gravel on 
top? A. Yes, sir.

Q. Without making any measurements, except as you 
have given? A. Yes, sir.

By Mr. Schenck—
Q. Part of the road which you did not form, who 

formed that? A. I think under the direction of Mr. 
Herbert—I don’t know. 20

Q. This part of the road that you say you formed by 
scooping up and making a crown in the center, what 
was the foundation of that road ? A. A portion of it was 
clay; part of it was clay and part of it was ordinary 
loam.

Q- Good, solid bottom? A. No, sir, not a natural 
solid bottom.

Q. Part of it was ? A. No, sir; there was no part of 
that road solid bottom, except at Weston’s mill hill.

Q. In this forming the sand was relied upon to make 30 
a solid road? A. The gravel was.

Q. And you say that that was laid at least sixteen feet 
wide?

[Objected to.]
Q. It was laid in the centre and spread from the 

centre on each side ? A. Yes, s ir; dumped in the centre.
Q. Where was the main thickness of the gravel ? A. 

ln the center of the road.
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Q. Where did you put the most gravel ? A. Between 
Tice’s and Vandevender’s.

Q. Was the greater part of the gravel put there? A. 
Yes, sir; because it was a tremendous bad niece of road, 
almost impassible.

Q. Arising from what ? A. A wet, springy ground.
Q. What was the character of the soil there? A loam 

and clay, the greater part of it.
Q. That part of the road that you did not construct at

10 this end, what was the character of that section when 
you went there ? A. A sandy gravel. *

Q. Was it in good condition ? A. Yes; very good con-
dition.

Q. How did that section of the road as to the construc-
tion and the character of the soil compare with that 
which you constructed ? A. Much more favorable than 
the part I constructed.

Q. As to the character of the soil? A. Yes, sir, and 
the natural drainage.

20 Q. What was the character of the soil ? A. Heavy 
loam, and the water had free passage way, so as not to 
lay in the vicinity of the road.

Q. And the part you constructed, had the water free 
passage or not? A. We had a good deal of trouble.

And plaintiff's attorney also called as a witness J- 
Elmer Stout.

J. Elmer Stout, called on behalf of the plaintiff, being 
duly sworn, testified as follows—

By Mr. Schenck—
30 Q. Were you connected with this road in its early his-

tory ? A. Yes, sir.
Q. When did you become acquainted with it? A. 

Along about 1870.
• Q. How ? A. I bought Mr. Herbert’s interest out.

Q. As a stockholder ? A. Yes, sir.
Q. Had you anything to do with the construction o
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that road ? A. Not particularly, I had an agent or gen-
tlemen who did that.

Q. Who? A. Mr. Elkins.
Q. Was your attention called to the construction of 

the road as it was being constructed ? A. It was, I went 
over it frequently.

Q. You did make it a point to look over it? A. I did.
Q. It was constructed from Old Bridge to New Bruns-

wick? A. Yes, sir.
Q And from Old Bridge near the hotel of Spencer’s ? 10 

A. Yes, sir.
Q. And then ended at the bridge at Weston’s mills?

A. Yes, sir.
Q. What was the width of the road ? A. The main 

width was thirty-two feet.
Q. What was the width of the road ? A. I believe it 

was thirty-two feet wide ; the road was to be.
Q. Was it so constructed ? A. So far as my observa-

tion went, and I looked at it very closely, and from the 
information I could get from the men that I employed, 20 
it was.

Mr. Strong—I do not want the information.

The witness—Then it was I paced every yard of it 
and examined it myself, so that I was certain that I was 
in the charter.

Q. There is one exception through Old Bridge—you 
are familiar with that locality—explain what is the 
meaning of that exception, “  Except the cut through Old 
Bridge?” A. That refers to the big hill there, where 
they had to make a very deep cut—twenty-five feet in 30 
places—and to dig that through the whole width, thirty 
feet, it would take $10,000 to do it, and in getting that 
charter that was looked after and excepted.

Q- What is the width through that cut? A. I should 
Q°t think it was over twenty feet.

Q- With regard to bedding and facing with stone, 
gravel or other material to make a solid, firm and even 

5
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bed. how much and what width of the turnpike was so 
done ? A. Sixteen feet, as I understand.

Q. What was that bedded and faced with? A. It was 
to be with stone and gravel, or other hard substance.

Q. What was it, in fact? A. It was with gravel,the 
best we could get.

Q. Was it so done as to make a solid, firm and even 
bed ? A. I understand it so ; it was so, too.

Cross-examined by Mr. Strong__
10 Q. At the time you were making this road, did you 

take any measurements yourself? A. Yes, sir.
Q. What did you measure with ? A. With a tape line. 
Q. Where did you measure ? A. On every two hun-

dred feet of the road.
Q. Measured with the tape line? A. Yes, sir, and 

drew it very straight.
Q. On every two hundred feet of the road, where? 

A. All the way from Weston’s mill, where it was con-
structed, to Hardenburgh’s corner.

20 Q. Where did you measure it? A. I measured the 
whole road to see whether that was thirty-two feet.

Q. Where did you measure ? A. From fence to fence. 
Q. And you got thirty-two feet from fence to fence?

A. All the way clear through, and there was-----
Q. Your thirty-two feet measure was all the way from 

fence to fence? A. Yes, sir, except where the woods 
were.

Q. Where is the ditch ? A. Ditch on each side of the 
road.

30 Q. On which side of the fences are the ditches? A. 
They are mostly alongside of the constructed road to 
draw the water off.

Q. Are the ditches between the constructed road and 
the fences ? A. Certainly they are, all the way along 
the line.

Q. Between the constructed road and the fences ? A. 
Yes, sir.

Q. Then how is a man going to drive between the two 
fences ? A. There is the road-bed.
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Q. Can a man drive along that turnpike now, along-
side of the fences ? A. No ; he could on the turnpike.

Q. Does that turnpike extend from fence to fence? 
A. I didn’t say so ; I said sixteen feet of the road.

Q. You say that you constructed a turnpike thirty-two 
feet, and that that extends from fence to fence ? A. Yes, 
sir, the space must be that.

Q. The space from fence to fence was thirty-two feet ? 
A. Yes, sir.

And plaintiff’s attorney also called as a witness A n -10 
drew J. Disbrow.

Andrew J. Disbrow, called on behalf of the plaintiff, 
being duly sworn, testifies as follows—

By Mr. Schenck—
Q. You are a practical surveyor? A. Yes, sir.
Q. And have been such for a great many years ? A. 

Yes, sir.
Q. What was your first connection with the turnpike 

company ? A. In running the lines of the road, after 
the charter was obtained, from Weston’s mill to Old 20 
Bridge. ■ V -i' ’

Q. You run the line of the road ? A. Yes, sir.
Q. For what purpose ? A. To locate the road.
Q. Was the road actually located on the line a& you 

ran it? A. Yes, sir.
Q. Where was the beginning point ? A. We began at 

the bridge at Weston’s mill and ended at Old Bridge.
Q. Near the hotel kept by Spencer ? A. Yes, sir.
Q- Weston’s mill is the line of the New Brunswick 

city limits? A. Yes, sir. 30
Q. Was your attention called to the construction of the 

road? A. Yes, sir.
Q. In what respect ? A. I was considered the engineer 

? ^ > to superintend it, to see how it was built, go over 
frequently.
Q- Have you made measurements? A. Yes, sir.
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Q. Of what ? A. I measured the length of the road 
and the width since.

Q. What was the length ? A. We made it a little over 
five miles ; I think five miles and sixty-two chains; five 
and three-fourths miles and two chains.

Q. Who constructed the road— who were the actual 
persons who constructed it ? A. Mr. Herbert managed 
the thing at first; Mr. Conover was his foreman for some 
time, and then Mr. Elkins and Stout.

10 Q. Which end did he have charge of? A. The other 
end.

Q. What was the width of the road? A. The road is 
a three-rod road, so laid and used ; it is that where there 
is any fence ; I think there will be found nowhere that 
it is not three rods between the fences; on the 5th of 
December last, we carefully went over and measured the 
width again ; I bossed the job, and I got an iron rod and 
measured it carefully, sixteen feet, and turned the end 
down and had them pace twenty-two paces straight from

20 the bridge at Weston’s mill, and they measured every 
chain of the road from Weston’s mill to Old Bridge; 
I followed right behind the chain and watched both 
chainmen, and I say, without fear of contradiction, there 
is no place on that road, that is less than sixteen feet in 
width of hard road; we found it even down in that ex-
ceptional cut; there might have been a foot or two of it 
soft, but the width is there.

Q. No place where it is less than sixteen feet? A. 
No, sir.

30 Q- That is the traveled bed ? A. That is the road-
bed.

Q. What is the width of the road, not the bed, but the 
road ? A. There is generally a ditch inside of the fence, 
and we measured it in numerous instances ; we did not 
measure that as we did the other, every chain, but we 
measured very frequently, and it was thirty-two feet in 
width, that is, from the edge of the ditch to ditch on 
each side; from the inside edge of the ditch it is possible 
there may be places, for I did not consider that of so
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much consequence, it is all road inside of the fences, of 
some kind or other.

Cross-examination by Mr. Strong—
Q. You are a stockholder in this turnpike company ?

A. Yes, sir. *
Q. And have been so ever since the beginning of it ? A.

No, sir.
Q. How long have you been a stockholder ? A. I 

think perhaps five years.
Q. You are also the secretary of the company ? A. 10 

Yes, sir.
Q. How long have you been secretary of the company ?

A. I think during its organization.
Q. Ever since it started ? A. Yes, sir.
Q. You are speaking now of your general recollection 

of the measurements of the road after it was completed ?
A. Yes,sir; Mr. Herbert started the road, and there was 
hardly a day without his consulting me about the road ; 
we knew what might come, and I was prepared to be 
very particular. 20

Q. You did not keep those measurements? A. I did 
not keep them by 'me.

Q. You have not seen them for how many years ? A. 
Half-a-dozen, perhaps.

Q. The road was formed by scooping up and dump-
ing in the middle ? A. Sometimes, if it was the right 
material.

Q. And you measured for the road from the outside 
«dge of the scooped-out place ? A. Yes, sir.

Q. You took thirty-two feet? A. It is more than that30 
—that is, where I measured from ; there are some few 
places where it was difficult to get thirty-two feet, but 
generally it was much more than thirty-two; I only 
wanted to see that it was thirty-two feet.

Q- But in making your measurements you measured 
from the outside excavation in each case? A. Yes, sir, 
generally.

That you consider the road—that is what you are 
speaking of when the road was thirty-two feet wide from
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the outside edge of the excavation on each side? A, 
Yes, sir.

Q. And that would include ditches as well as road? 
A. Yes, sir.

Q. And ditches and road together, you call the road? 
A. In some instances.

Q. Didn’t you in all instances? A. No, sir; if there 
was a regular ditch dug down I would not consider that 
the road.

10 Q. Is there a regular ditch in some places? A. Yes, 
sir.

Q. It was in all instances from the outside edge of one 
excavation to the outside edge of the other excavation, 
over the crown of the road was thirty-two feet? A. 
Yes, sir, so far as I measured it ; it w;as frequently very 
much more than that, because the road, as used, is fifty 
feet in width.

Q. Between the fences? A. Yes, sir.
Q. Between these excavations and the fence, there was 

20 generally a sort of a bank ? A. Sometimes.
Q. Between the outside edges of the excavation you 

made your measurements in measuring a cross-section 
of the road, you measured from the excavation on each 
side across the road, and in that you find thirty-two feet 
and sometimes more ? A. Yes, sir.

Q. In'the middle of that there was a portion of the 
road that was grayeled ? A. Yes, sir.

Q. How wide a portion ? A. Not less than sixteen feet. 
Q. Why do you judge it was not less than sixteen feet? 

30 A. Because I measured it and know that was the amount 
and width required by the charter ; I was careful to con-
form to it.

Q. And it is your recollection during the period of 
these years? A. Yes, sir.

Q. Who was working on the road when you measured 
it ? A. I can’t tell you.

Q. Who was the boss when you measured it? A. Mr. 
Herbert was there a good deal of the time, and Mr. 
Conover.
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Q. Do you recollect what kind of substance was used 
in the gravel ? A. Generally ; yes, sir.

Q. Was there anything used but gravel on it ? A.
Yes, sir.

Q. What? A. I think there was red shale used.
Q. Is red shale good to make a hard road? A. It 

proved to be so there; I did not think so at the time.
Q. Don’t it generally make a road muddy ? A. Not 

often.
Q. You never lived in New Brunswick? A. No, sir ; 10 

Isay that red shale put on the road, not too thick, will 
dry it an$ become exceedingly hard.

Q. Red shale will dry out and make an excellent, 
bard road? A. Yes.

Q. And every time it rains, won’t it make an exceed-
ingly muddy road? A. No, sir; I thought that was the 
tendency, but it did not prove to be so.

Q. How deep was the red shale put on this road ? A.
I can’t say about that; six or eight inches.

Q. No recollection on the subject at all? A. No, only 20 
generally.

Q. How deep was the gravel put on the road ? A. Gen-
erally more than that; I should judge at the center of 
the road, probably eight inches.

Q. And at the side, how much? A. Generally it 
thinned down at the sides, because we all know the ten-
dency of the working of gravel on a road is to work to 
the sides.

Q- And the tendency of roads is to spread out and not 
get any narrower ? A. Yes, sir; unless they are properly 80 
scraped.

Q- What is the ordinary tendency of roads; to flatten 
down and get wider? A. Yes, sir; but it depends on 

e scraping of the road ; if you use the proper scrapers, 
you can keep it up in good order.

Q- After this road had been graveled, was the place 
* ere the road had been graveled distinguishable from 

® rest of the road ? A. I think it was all graveled.
The entire road? A. Generally saying, sixteen
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Q. You did not gravel down to the edge of the exca-
vation on each side ? A. No, sir.

Q. Because there were the ditches? A. Yes sir.
Q. And the road drained off into this excavation? 

A. Yes, sir.
Q. But it was on the crown of the road between the 

excavations where you graveled? A. Yes, sir.
Q. And that was sixteen feet wide? A. Yes,sir.
Q. You do not remember any particular spots where 

10you measured? A. I measured all over it generally,so 
as to be entirely satisfied that it was up to the standard.

Q.. I think you said you measured again last Decem-
ber? A. I did.

Q. Who were with you? A. Mr. Herbert, Peterson, 
George Devoe and Mr. Conover.

Q. Did you measure in any7 particular spots then? A. 
We measured in all spots, one chain apart.

Q. From Old Bridge to New Brunswick? A. No; 
from New Brunswick to Old Bridge.

20 Q. That was in December? A. Yes, sir.
Q. What kind of weather was it when you measured? 

A. Nice weather.
Q. Frozen hard ? A. No, sir, it was not frozen at all.
Q. There had been no rain just previous to that? A., 

No, sir, I do not remember that there was.
Q. Did you measure full width of the road? A. I did, 

occasionally.
Q. Did you at that time when you were measuring 

the sixteen feet ? A. I think I did, but I cannot designate 
30 the spots ; I measured in numerous instances to see that 

there was thirty-two feet there, and there might have 
been a little spot where it was not thirty-two feet, but 
generally found it up to the thirty-two feet or more.

Q. Did you measure at the toll-gate near the brick 
school at all? A. I told you we measured every chain.

Q. Did you measure there do you remember ? A. Yes, 
sir, we did not miss a chain from one end to the other.

Q. What width did you find it there, this hard part 
A. Sixteen feet.

40 Q. Found it no wider ? A. I don’t know about tha.
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Q. Have you a record of that? A. No, sir.
Q. You did not take your measurements down? A.

No, sir.
Q. You just measured to find sixteen feet? A. Yes, 

sir.
Q. Did you measure near Spratford’s house? Yes, sir.
Q. Did you find it sixteen feet wide there? A. We 

did if it was at the end of the chain.
Q. Do you remember that particularly at Spatford’s 

house ? A. I do not.
Q. Do you know whether the hard part of the road 

there is sixteen feet? A. I have said it until I am tired.
Q. Did you measure near Saxon Tice’s ? A. I did.
Q. Did you find the hard part of the road sixteen feet 

wide there? A. If it came at the end of our chain we 
did.

Q. I want to know whether you did or not? A. I 
have told you just what I have done; I will tell you 
again.

Q. Do you remember measuring near Tice’s ? A. 120 
do.

Q. Do you know that place in the road where Mr. 
Christian put rails under the road to make it firm, near 
John Neumayer’s ? A. No, sir ; when?

Q. About the time when the road was built ? A. That 
is fifteen years ago.

Q- Do you know? A. Yes, I saw it.
Q. Did you measure the road there? A. Yes, sir.
Q. Did you find it sixteen feet there ? A. Yes, sir.
Q .Is it sixteen feet there now ? A. .Yes, sir. 30
Q- Is it near John Neumayer’s? A. If it is the man 

that I know, just beyond Henry Serviss’.
Q- You say it is sixteen feet there now ? A. It is ; do

you want me to say it again ?
Q- Yes ? A. I say yes ; I did not do the measuring; 

J commenced at the south end of the bridge and I di-
rected these men to count twenty-two steps out loud and 
* the end of every twenty-two steps, they put the rod 
own and measured it, and at the end of every one of
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these chains the hard road was sixteen feet wide; now, 
do you understand me ?

Q. Yes, but I want to understand you still further; 
do you recollect measuring that road where these rails 
had been put underneath it? A. Yes, sir.

Q. Was that one of the places where your measure-
ments came to ? A. Yes, sir ; it was a long space.

Q. Do you recollect how wide it was there? A. Isay 
it was sixteen feet wide without going off the rails.

10 Q. Did you measure the entire road at that place? 
A. I do not think we did ; the main point in our mea-
surements was to ascertain whether there was sixteen
feet of hard road.

Q. Did you take any measurement of the width of 
this road, just north of Mrs. Tanner’s? A. Yes, sir.

Q. What width did you find it there? A. Sixteen 
feet, the hard part.

Q. After you had taken that measurement, was there 
more gravel carted on there at that place?

20 [Objected to]. [Sustained].
Q. After this road had been completed, what time o 

the year was it when it was done ? A. You might say 
it is not done y e t; they have been constantly carting 
gravel on it ever since.

Q. It is not done yet? A. A road of that kind wans 
to be constantly re-graveled and they are doing it - 

Q. When was it you thought the road was completed.
A. About 1872.

Q. What time of year? A. We thought it was com
30 pleted when the gates were put up.

Q. What time of the year was it? A. I canno say* 
Q. You considered that you had made that roa

solid and hard and firm? A. Yes, sir.
Q. How did it stand the next spring after its co

pletion ? . r.
[Plaintiff’s counsel objects to any testimony aPP 

tabling to the present condition of the road]. 
[Objection overruled]. [Exception].
A. I have no particular recollection, but I  ̂ id 

40 Q. I don’t want your thoughts? A. Well, I n0W



COURT OF ERRORS AND APPEALS. 43

Q. No particular recollection, but you know? A. I 
am speaking of dates; I know this, there has not been 
a spring when the frost was coming out of the ground 
but what that turnpike, and all others, are not what 
would be considered tollable roads for a week or two; 
when the frost was coming out of the ground, it is 
impossible to do i t ; I think it has been done nearly 
every spring since the construction of the road.

Q. You have been an old resident in this neighbor-
hood; do you remember that portion of the road that 10 
meets this turnpike road, just this side of Weston’s m ill; 
what is known as where the cedars are"? A. Yes.

Q. Do you remember how that road formerly was?
A. Yes, sir; a very bad road.

Q. Do you remember that people traveling over that 
turnpike if they could get through the place by the 
cedars they could get to New Brunswick —you have , 
heard of that, haven’t you ?

[Objected to.] [Objection sustained.] [Exception.]
Q. I understood you to say it is impossible to make a 20 

turnpike—a hard road in the spring—when the frost is 
coming out? A. Yes, sir, with gravel.

Q. Did this turnpike road sink down in the. spring of 
the year to the depth of two or three feet ? A. More, 
too, in spots.

Q« Then this turnpike road would sink down in spots 
so people would go through it two or three feet ? A.
Yes, sir, this particular spot; I never knew it until this 
year.

Q. Was it so this year that you could go down two or 30 
three feet in the mud ? A. I think so.

Q- Hasn’t it been so every year? A. No, sir, not so 
( j^ 8 but there have been spots that you could

Ye ’ ^ asn t it been so, more or less, every spring ? A. 
th S> ^  ̂Sâ  ^ere was a time, every spring, when 
tolThi reW ga ês °Pen> because they did not think it 

a e, °wing to the impossibility of keeping the road

0 W the fr0St WaS COming o u then they would thus go through, to how much 40
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of a depth would teams go through ? A. Up to the 
knees, if not quite.

Q. Would not horses get mired to the bellies? A. I 
never heard oi it till this spring.

Q. Didn’t they do it last spring ? A. I don’t know of 
any.

Q. Did you ever help a person out of the road? A. I 
do not think I did.

Q. Did you ever see people stuck there ? A. I did not 
10 see them—I have heard it.

Q. Isn’t it possible to so construct a road that that 
won’t happen ? A. Not with gravel.

Q. Is it a possible thing to construct it with stone? 
A. You mean put a thousand ton of stone in a yard?

Q. If you bedded and faced sixteen feet of that road 
with stone, you would have a road that you would not go 
through two or three feet ? A. It would depend on how 
thick the stone would be put on.

Q. How thick should you think it would need ? A. 
20 Two or three feet in some places, otherwise the stone 

would go down.
Q. What is the nature of the road ? A. Mr. Elkins 

called it quicksand ; I call it a quag mud hole.
Q. Is it your idea in building a turnpike over a quag 

mud hole, gravel is the best thing to put there ? A. As 
good as any.

Q. As good as stone ? A. That depends on how much 
you put there.

Q. Is gravel and clay good to put on a road of that 
30 kind? A. Yes, sir; if the superstructure is gravel it is 

about the best thing you could get there.
Q. If you add red shale to the mud hole, does that 

cure the mud hole? A. I should hardly think it would.
Q. What portions of that road are mud holes ? A. t 

is all within a quarter of a mile.
Q. On what portion of the road is this quagmire o 

quicksand ? A. It is a little way this side of Vandeven* 
der’s.

Q. Where is# Vandevender’s situated—between here 
40 and the Washington road ? A. Yes, sir.
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Q. That bad portion of the road is between here and 
the Washington road ? A. This hill that I have alladed 
to, about this going down, is this side ; there are two or 
three spots the other side, too, that Mr. Stults don’t travel 
on.

Q. Mr. Stults travels over this particular bad place you 
speak of A. Yes, sir.

Q. How long is this place ? A. As long as from here 
across to that chair, perhaps.

Q. I thought you said about a quarter of a mile ? A. 10 
I said it was within a quarter of a mile—that is, putting 
together the whole of the bad road of the five and three- 
fourths miles all put together would not make a quarter 
of a mile.

Q. How much of that quarter of a mile does Mr. 
Stults travel over ? A I do not know of any part of it 
except this one hole that I am speaking of.

Q. Near Vandevender’s ? A. I understood it was about 
the length of a team and wagon.

Q. Refresh your recollection; is that the only bad spot 20 
between New Brunswick and the Washington road, on 
that turnpike? A. I don’t know of any other one.

Q. Did you know of any other after the road was 
made? A. I cannot say.

Q. Do you tell us now that the road was a hard and 
firm road all the way from New Brunswick to the Wash-
ington road, after it was constructed, except that spot ?
A. I mean that was one of the best turnpike roads, ex-
cepting these times when the gates are thrown open, that 
I have ever rode over in this county or in this State. 30 

Q. It is a great acquisition to the county? A. Yes, 
sir, I view it so.

Q. And an acquisition to your pocket as a stock-
holder? A. Simply to the extent of one per cent, on my 
stock from the time I got it until to-day ; that is all it 
has paid me.

%  Mr. Schenck—
Q- You say that at the time that road was constructed,
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it was the best graveled road in the county, at the time 
of its completion ?

[Objected to.]
A. Yes, sir, and always since, with the exception in the 

spring, when the frost is coming out; not only that, I 
say up to to*day—it is to-day one of the best turnpikes 
in the State of New Jersey, from end to end.

Q. That one particular spot that you speak of, can you 
explain why that is worse than any other part of the 

10 road by Vandevender’s ? A. It all becomes by the action 
of the frost during the winter ; it is more like a mortar- 
bed than anything else, clear down; sixteen loads of 
gravel put in that one hole.

Q. Does that condition depend upon the severity of 
the winter or not ? A. Undoubtedly ; that is the main 
cause of it; because in a mild winter it is not so bad.

Q. If the winter is very severe and the frost deep, how 
does that affect it ? A. To the depth of the frost it be-
comes like a mortar-bed and this gravel becomes the 

20 same; there is no stability in it at all after it has been 
frozen.

Q. Would any depth of gravel at that spot remedy that 
defect at that one place ? A. I hardly think it would.

Q. W hy? A. Because there don’t appear to be any 
bottom to it; it is simply in the nature of a quagmire, 
they had a good thick crust on top of the road that 
would bear a loaded wagon easily, but you go throug 
with it after a while, like breaking through the ice.

Q. Does the water concentrate at that spot? A.
30 does from below.

Q. Is it springy ? A. Yes, sir.
Q. How about tbe drainage at that place on each si e 

of the road ? A. My recollection is there is not very
good drainage there. ., ?

Q. What is the character of the ground on each si e-
A. Clay ground.

Q. Hilly ? A. Loamy and a little hill there, too.

And plaintiff’s attorney also called as a witness Georg 
A. Devoe.
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George A. Devoe, called on behalf of the plaintiff, being 
duly sworn, testified as follows—

By Mr. Schenck—
Q. Where do you reside ? A. Old Bridge.
Q. How long have you lived there ? A. Some twelve 

or fourteen years.
Q. Do you know this turnpike ? A. I do.
Q. You were present at the measurement of the road 

in December 5th last? A. Yes, s ir ; that was the date; I 
made a minute of it at the time in any book. 10

Q. You were present with Judge Disbrow and Mr. 
Conover? A. Yes, sir.

Q. You heard Judge Disbrow’s testimony concerning 
that measurement ? A. I did.

Q. Was his testimony correct and do you agree with 
him as to his statement of the measurement? A. Gen-
erally, I think.

Q. Wherein do you differ? A. I don’t know that I 
would at all.

Q. You heard his statement as to how it was measured, 20 
and the width and the result of the measurements; do 
you agree? A. I,do.

Cross-examinacion by Mr. Strong—
Q. You are a stockholder in that turnpike ? A. Yes, 

sir; as every neighbor should have been.
[Last clause of answer stricken out on motion of defen-

dant’s counsel.]
Q. How long have you been such ? A. Five or six 

years.
Q- Are you a director ? A. No, sir. 30
Q. No officer 9 A. No, sir.
Q. Did you measure, in your measurements, the width 

°f the entire road-bed—the outside of the excavation ?
A* No, sir.

Q. Did you measure the road-bed that was capable of
eing traveled by horses and teams from the inside edge 

0 each ditch ? A. No, sir; except by eyes—no accu-
rate measurement.
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Q. Your only measurements were to find sixteen feet 
of solid, firm road ? A. That was our object; we took a 
sixteen-foot rod for that purpose.

Q. How far was your measuring rod from the inside 
edge of the ditch ? A. The inside is that the side closest 
to the road ?

Q. Yes? A. I don’t know of any place where the in-
side edge of the ditch, except this place by the woods—

Q. The inside edge was how close to the road, gener- 
10 ally ? A. I should say anywhere from two to four or 

five or six feet.
Q. That is your conjecture ? A. That is general ob-

servation—without measurements.
Q. Do you remember taking any measurement near 

the John Spratford house ? A. I could answer yes, with-
out knowing where his house is, because I measured 
every twenty-two paces, as near as we could.

Q. Do you find any place in the road where the trav-
eled road between the ditches w’as not more than twelve 

20 feet wide, where horses and wagons could go, between 
the ditches ? A. That would be denying my statement 
already made.

Q. You did not, then? A. Certainly not; not in any 
place where there is not more than sixteen feet or eighteen

my recollection ; there was no necessity for it.
Q. Don’t you know that there are bushes and trees

Q. Are there not plenty of them ? A. Oh, no.
Q. Are there not tall trees, as big as the trees in the 

court house yard ? A. I remember one tree standing 
near William Servisse’s; I do not know of any trees 
standing in the road.

Q. Are there not any quantity of sumac bushes here. 
A. There are some.

Q. Are there not plenty; are there not bushes for one 
40 eighth of a mile together ? A. Not to my knowledge.

feet.
Q. Was there any place in the road where you jumped 

over and went somewhere else to measure ? A. Not to

30 growing up alongside—inside of the fences, on the road. 
A. Some.
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Q Aren’t there bushes for one hundred yards ? A. 
Possibly.

Q. They have been there ever since you can remem-
ber? A. There are bushes in different places, but as 
for the quantity or distance, I could not say; I know 
there are bushes.

Q. Aren’t there bushes for a hundred yards together— 
clumps of sumac—that have been there as long as you 
can remember, on the road part between the fences ? A.
I can’t say that. 10

Q. How long have they been there V A. I can’t say ;
I cant say they are there now.

Q. Were they there when you measured last Decem-
ber? A. There were bushes, but I cau’t say as to the kind.

Q. Where does the thirty-two feet carry you ; didn’t 
it carry you to the outside edge of the gutter? A. I 
could not say.

Q. You don’t know where the thirty-two feet carries 
you? A. Not positively, only from general observation.

Q. From observation, where do you say that thirty-20 
two feet carries you ? A. To the gutters.

Q. To the inside edge of the ditches or the outside 
edge of the ditches ? A. I should say to the centre and 
outside, and sometimes to the inside.

Q. Then your thirty-two feet would include road-bed 
where teams could travel, and ditches, too ? A. If }rou 
call them ditches ; I don’t call them so.

Q. Gutters, then ? A. Gutters—the drainage of the 
road.

Q- Your thirty-two feet would include where teams 30 
travel on the road, and the gutters on the side of the 
road besides? A. Yes, sir; at portions of the road.

Q- Wouldn’t it most all the way? A. I cannot say
to that.

% Mr. Schenck—
Q. What are these gutters—a ditch is a deep excava- 

tl0Q? A. Yes, sir.
Q- And a gutter is a shelving place to throw off the 

"ater? A. Yes, sir.
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Q. Is there anything there on the side of that which 
would be an impediment ? A. To go to the extremity 
of the gutter ?

Q. Yes. A. Nothing, simply an extension of the 
road and at times in the spring of the year—that is like 
the road, it is all mire where the water lays; the trouble 
is, that there is not sufficient fall for the water from this 
road when there is a heavy rain ; that can only be reme-
died by going over private property; they will never form 

10 a good road until that is done, to take all this excessive 
water away from the road; it accumulates there and 
freezes to a great depth, and in the spring it makes the 
road bad.

By Mr. Strong—
Q. How long a place is this you are speaking of? A. 

It is not a long distance, but if there is any bad spot I 
generally find it there.

Q. Is it one hundred yards long? A. I should think 
not.

20 Q,. Is it three hundred feet long ? A. I do not think
it is.

Q. How long do you think it is? A. It might be fifty 
feet; do you speak of the property adjacent to the road •

Q. Of this bad place you speak of? A. Of the prop-
erty adjacent, perhaps one hundred feet, but on the roa 
not so long.

Q. It is that piece of the road you spoke about, w en 
you said they would never get a good road until there 
was good drainage? A. That is where I spoke of y 

30 saying that they would not get a good road until t e 
water was gotten rid of.

Q. You do not mean to say that that water cou no 
be gotten rid of? A. It would be attended with a goo 
deal of expense.

And plaintiff’s attorney also called as a witness, R- ^
f lnnnvflr.
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R. D. Conover, called on behalf of the plaintiff, being 
duly sworn testified as follows—

By Mr. Schenck—
Q. Do you know this turnpike? A. I helped to build 

part of it.
Q. What part of it was that? A. From Old Bridge 

to Mrs. Tanner’s corner.
Q. You traveled over the road at the time of its com-

pletion? A. Yes, sir.
Q. Your attention was called to it ? A. Yes, sir. 10 
Q. At the time of the completion of that road, and the 

establishment of the toll-gates, what was the character 
and condition of the road ? A. I did not examine any 
of it except what I done myself.

Q. You traveled over this end ? A. Yes.
Q. What in your judgment was the character of the 

road; was it completed in a workmanlike manner? A.
I did not examine it, only it looked very well when I 
rode over it.

[And thereupon plaintiff’s attorney asked said witness 20 
the following question]—

Q. From what you saw of it, was it constructed in a 
workmanlike manner ? A. Yes, sir,

[Whereupon defendant’s attorney objected to said ques-
tion and answer, because no sufficieut knowledge on part 
of witness was shown, and insisted that the same were 
incompetent and illegal, and moved to strike them out.]

[ ut his honor the judge held said question and 
answer to be proper and legal and refused to strike them 
out, and retained them as evidence in the case.] [To 30 
ffnci ruling and refusal said defendant prayed an ex-
ception and it was sealed accordingly.]

E. W. SCUDDER. [ l . s.]

Karne a^orney also called as a witness George

George Karney, called on behalf of the plaintiff, being 
Quly sworn, testified as follows—
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By Mr. Schenck—
Q. Do you know Mr. Morris? A. Yes, sir.
Q. Had you charge of the toll-gates during his tem- I 

porary absence? A. Yes, sir.
Q. From what time to what time? A. From the 16th 

of January to the 16th of March, 1882.
Q. Were there persons who commuted who paid by 

the week and the year? A. There were some paid by 
the year.

10 Q. How did you know who they were? A. There 
was a list left there with their names.

Q. By whom ? A. By Mr. Morris.
Q. Did you collect toll from Mr. Stults? A. No, sir.
Q. Why not? A. I got orders not to, that he was 

paying by the year.
Q. Was his name on the list that you speak of? A- 

Yes, sir.
Q. For that reason you did not ask toll either from 

him or the other driver? A. No, sir.

20 Cross-examination by Mr. Strong—
Q. Did not people when they passed through that 

toll-gate make complaint to you about the road, over 
and over again ? A. They would in the spring.

Q. Didn’t pretty much everybody, who went through, 
make complaint in the springtime? A. No, sir; no 
every one.

Q. Were there not about as many complaints as t ere 
were people who went through that gate? A. Some 
made complaints.

30 Q- Were there not a good many ? A. No.
Q. How many ? A. There might be one or two m

a day. -J|||fc
Q. One or two every day ? A. No, sir; not every ay» 

for when the roads were bad the gates would be °Pen'
Q. How often did Mr. Stults complain; did he ma  ̂

complaints to you among others? A. He has ma 
complaints.

Q. Hasn’t he made many of them ? A. Not to me.
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Q. Has not Stults complained to you about every time 
he went through ?

[Excluded.]

Plaintiff rests.

And after the plaintiff had rested its case, the defend-
ant, to maintain and prove the issue aforesaid on her 
part, called as a witness Alfred Stults.

Alfred Stults, called on behalf of the defendant, being 
duly sworn, testified as follows—

By Mr. Strong— 10
Q. What is your age ? A. Sixty-eight.
Q. Where were you born ? A. South River, or Little 

Washington.
Q. You drive a line of stages ? A. Yes.
Q. The line of stages that has been talked of so much 

during this case ? A. Yes, sir.
Q. Your line of stages is driven from South River to 

New Brunswick ? A. Yes, sir.
Q. How long have you driven this line of stages ? A. 

Since June, 1875. 20
Q. How long have you known this road in question ?

A. Since I was a boy of eight years of age—sixty years.
Q. Do you remember the fact of the location of the 

turnpike? A. Yes, sir.
Q. Was the turnpike or not laid on top of this old 

road? A. Yes, sir.
Q- All they way from Old Bridge to New Brunswick ?

A. Yes, sir.
Q- About what time was the road constructed—what

year, from 1869 to 1871? A. I think that was about the 30 
tune.

Q. Something has been said about some arrangement 
t at was made by you through Mr. Christian, about the 
Payment of tolls on that road ? A. Yes, sir. 
m ^  *s sa^  ^ a t arrangerrient was made about October 

9 , is that the date correct ? A. I should judge so.



54 COURT OF ERRORS AND APPEALS.

Q. You have heard what Mr. Christian said about 
going to Biddle Herbert in this matter? A. Yes, sir.

Q. Did he go at your request ? A. No, sir.
Q. When Mr. Christian saw you, what did you say, 

and what did he say to you ?
[Objected to.]
Q. What did he report from Mr. Herbert to you? A. 

He said he had been talking to Mr. Herbert in regard to 
tolls and said to Mr. Herbert, that he was chaiging me 

10 too much to ll; I said I was about to refuse to pay any 
toll; he then said that Mr. Herbert had said that if I 
would keep still, I could go through for $65 a year.

Q. Mr. Christian told you that? A. Yes, sir.
Q. What did you say? A. He said that he had told 

Mr. Herbert that he thought it was too much, that he 
had not agreed with him that I should pay i t ; that is 
a ll; after hearing that, I said to Mr. Christian, “ I will 
pay it for a year or thereabouts, and see what they do.

Q. Was anything more said at that time? A. I do 
20 not recollect now, of anything more at that conversation.

Q. You had not seen the turnpike people yourself up 
to that time, or any of its officers about this arrange-
ment? A. No, sir.

Q. There has been some evidence given here of some 
payments that were made about every month; how were 
you to pay that $65 ? A. I do not remember.

Q. Do you remember whether you paid it, in fact, 
monthly or not ? A. I presume I d id ; I don’t know.

Q. You do not dispute the amount of p a y m e n ts  that 
30they testified to? A. No, sir; I recollect o f  leaving 

money at the toll-gate sometimes; how often I don’t know, 
the payments seem to have been about m o n t h ly ; t e 
last payment seems to have been dated N o v e m b e r  6t , 
1880.

Q. And after that there are no more monthly pay 
ments; do you know why there were no more a ter 
November 6th, 1880? A. I have no recollection of the 
fact.

Q. Do you recollect whether you were owing the turn
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pike company anything for tolls when you made this 
$65 arrangement? A. I don’t know about that.

Q. Something has been said about a note of Mrs. 
Stults of $50; that is admitted ? A. Yes, sir.

Q. How long did you live up to this arrangement of 
paying $65 for a year ? A. I don’t remember how long ;
I think perhaps a year or m ore; I think it was over a 
year.

And thereupon defendant’s attorney asked said wit-
ness the following question— *

Q. What took place then ? A. It was to Mr. Christian 
again, the conversation; I pulled up to Mr. Christian’s 
place; stopped my team and I said to him, “ I am going 
to entirely refuse paying toll ;* they have not put on a 
load of gravel or done anything that you said they were 
going to do during the y e a r a n d  I have stopped ever 
since.

[Whereupon plaintiff’s attorney objected to the said 
last answer as incompetent evidence and moved to strike 
it out.] 20

[And thereupon said defendant’s attorney insisted that 
said answer was competent evidence and relevant to the 
issue, as a notification to the turnpike company and a 
statement of what witness did with that intent.]

[But his honor, the judge, held the said answer to be 
incompetent and illegal and struck it out and refused. to 
allow it as evidence.]

[To which ruling defendant’s attorney prayed an 
exception and it was sealed accordingly.]

E. W. SCUDDER. [ l . s .] 30

And thereupon defendant’s attorney further examined 
said witness.

Q. You say from that time since you have refused to 
pay any toll? A. Yes, sir.

Q- Where did you make your refusal ? A. I refused 
when I was asked to pay.

Q- At what place? A. Mr. Herbert and George Peter-
son came to my house and asked me to settle for the toll.
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Q. What did you say to them ? A. I said I should not 
pay any.

Q. And when you went to go through by the toll- 
house what took place ? A. The gate was closed.

Q. Who closed the gate and when was it? A. Oil the 
3d day of July next, will be two years; it was July 3d, 
1883, was the time when the gate was closed.

Q. Had the gate been closed on you prior to that time, 
after the arrangement ? A. No, sir.

10 Q. Had you refused to pay toll at that gate prior 
to that time, July 3d, 1883, when asked for it? A. 
Not after the arrangement.

Q. It was on July 3d, 1883, that the gate was closed 
upon you? A. Yes, sir.

Q. By whom? A. By Mr. Ferguson,as gate-keeper, 
and Mr. Peterson ordered it done.

Q. From the 3d of July, 1883, down to October, 1883, 
when this suit was begun, what did you do in traveling 
over that road as to tolls ? A. I did not pay any except 

20 occasionally.
Q. When you occasionally paid them why did y°u 

pay them? A. Because the gate was closed.
Q. Where did you go to get around the gate? A. I 

turned off the road a short distance-from the house and 
came on again this side of the house.

Q. Drove over a field in the possession of Clancy ? 
Yes, sir.

Q. How long did you keep that up ? A. From t a 
time to this last winter; I commenced to go throug 

30 Clancy’s field about the 5th of July. ?
Q. And you kept up going through Clancy s e 

until the winter of 1885 ? A. Yes, sir.
Q. In going from New Brunswick to South River wi 

your stages, you go up the hill at Westons mill an 
along the turnpike, how much of a distance before you 
turn off to South River ? A. Two miles and twen y
two chains. 3

Q. What kind of a road was that portion of t e roa 
prior to the turnpike ? A. In the spring of the year 

40 was a bad road.
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Q. How was it in the summer time ? A. It was a good 
road in the summer, with the exception of a few soft 
spots.

Q. Did you live on the line of the turnpike ? A. I 
owned a farm at that time, at the time of the construc-
tion of the turnpike; I did not reach quite to i t ; I did 
not live exactly on the line.

Q. At the time of the construction of this turnpike, 
do you remember the fact of its construction ? A. Yes, 
sir. . 10
. Q. That road reaches New Brunswick at Weston’s 
mill; from Weston’s mill how do you get into New 
Brunswick? A. Directly through what they call the 
Cedar lane.

Q. That Cedar lane or through the cedars is a contin-
uation of what street in the city ? A. Burnett street; I 
think they call it Burnett street all the way out to the 
corner.

Q. Prior to the construction of this turnpike, which 
was the worst portion of the road between the Washing-20 
ton road and New Brunswick? A. This side of the 
water works. ’ á-I

Q. The portion that you designate—what do you call 
!t? A. The Cedars, and along by Agnew’s house.

Q. And that portion of the road known as the Cedars 
was the worst portion of the whole road ? A. Yes, sir.

Q. Tell us how bad that was ?
[Objected to.] [Objection sustained.] [Ex ception.]
Q. Tell us the nature of the road prior to the turn- 
rm êtween Weston’s mill and the Washington road ?30 
[Objected to.] [Overruled.]
A. In summer time it was quite a good road, with the 

exception of a few sandy spots.

0 ^  sPr*n& the year v A* It was bad.
tt Were there any portions of that road that were 
er or worse than other portions ? A. Yes, sir.

Coming down that road from Weston’s mill, tell 
^lUnd* ^FSt ka<* Port*on was> having Weston’s

going towards the Washington road ? A. The
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first bad place was at the McLaury farm ; that was fif-
teen or twenty chains beyond the toll-gate.

Q. Tell us what was the nature of that spot, and how 
long a spot it was ? A. That spot was under-soil with 
clay and held the water, and it was probably fifty feet 
long, if not more.

Q. How wide was the road at that point ? A. It was 
all road from fence to fence; the fence stands about 
where it did then.

10 A. Go along from there; where was the next bad 
spot ? A. I do not recollect of any very bad until we 
get nearly a mile beyond the toll-gate.

Q. By whose place ? A. It is now called the White 
farm ; it was the Ballard farm.

Q. What kind of a place was that ? A. Springy, and 
in the spring of the year you would break through con-
siderably.

Q. How wide was the road there capable of being 
traveled? A. We had the whole use of it; I should 

20 judge in the neighborhood of thirty feet; there was then 
no ditches at the side.

Q. Or gutters, whichever you call them ? A. No, sir. 
Q. Going along the road where was the next spot? A. 

That spot continued for a considerable distance.
Q. How long a distance did that spot continue? 

A-half a mile, at any rate.
Q. Leaving that, where was the next? A. I don 

know that I recollect any before we get to the Washing 
ton road; there might have been a little place bevon 

30 Mr. Christian’s that was pretty bad.
Q. We are speaking now of the old road? A. es>

the old road. ,
Q. How much of a place was that, and how a

place was it? A. It was a wet place.
Q. How long a place ? A. A couple of hundre yar  ̂
Q. And those three spots were the only spots y° 

remember on the road? A. Yes, sir, that were
tremely bad. ?

Q. How were those place in the spring of t ie y
40 A. They were quite soft.

A.
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Q. How soft? A. Well, soft enough for a horse to 
tread in pretty deep; a foot or sixteen inches in places, 
or eighteen in the worst places.

Q. Did you see the construction of this turnpike, 
while it was going on ? A. Yes, sir.

Q. Tell us, in your own way, how that turnpike was 
coustructed and what you saw of i t ; who you saw work-
ing; I mean on this end, from Washington road to New 
Brunswick ? A. I think I saw Mr. Elkins to work there; 
he was scooping the dirt up out of the gutters; making 10 
ditches and scooping the dirt up on the middle of the 
road; after he had that done, in parts, what we consider 
the worst parts, he hauled some material called gravel- 
sand and a few gravel stones, and dumped in there on 
the middle of it, raising the crown of the road very high 
and left the road very narrow to travel; only one track, 
it was difficult to turn out.

Q. How much of the road did he construct? A. I 
don’t know, I saw him there more than once; I saw Mr. 
Journee do some, with men to work there. 20

Q. Peter Journee? A. Yes, sir.
Q. Who else ? A. I think I saw Mr. Herbert there.
Q- The road was formed as you have stated, by scoop- 

lng up out of the gutters ; for how long a distance did 
these gutters extend ; did they extend all along the road 
or only in places ? A. They extended from the White 
arm over a mile; they were made quite deep at that 
hnaeto the Washington road.

Q How deep were they made at that time ? A. Parts 
o t em were over three feet deep ; perpendicular, I mean. 30 

Q- At which side of the ditches ? A. The depth, I 
? ean , it would measure three feet perpendicular or more, 
rom the bank—from the crown of the road.
ed ^  s^ou^  take the ditch at the extreme outer 

8e it would measure three feet down in a straight 
llne? A. Yes, sir. 8

^ From the top of the road ? A. Yes.
dit h ^  ^ ese people in making this turnpike road dig 

q *LS w^ere there had been none before? A. Yes, sir. 
n k°w many places ? A. I think the whole of the 40
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space from toe White farm, as I call it, I judge is about 
a mile to the Washington road, and they continued past 
that.

Q. Digging ditches where there had been none before? 
A. Yes, sir.

Q. What was the effect of digging those ditches on the 
road where teams could travel, whether it made it wider 
or narrower ? A. It gave a very great deal less space to 
travel on; it heaped the road up high, in the middle; 

10 many places so high that we could not pass a team with-
out difficulty for some years.

Q, Why couldn’t you? A. Because it was so high 
and narrow; if we went out of the centre of the road the 
outside wheels would cut in ; we had to pick our places 
to turn out; the outside wheels would cut in and we 
would wait until the other team had passed, for fear we 
could not get back on the beaten track in the middle

Q. How much of the road was that way? A. The 
majority of the road was that way from where the toll- 

20 gate is to the Washington road, and half a mile beyond

Q. After they had formed the road in this way, you 
spoke about their putting some gravel on; tell us 
thick they put the gravel on the road ? A. I don 11 m 
I am exactly competent to tell you ; I can tell you ow
I saw it put on. . . ■*

Q. Tell us how you saw it? A. By dumping a 0 
about the width of the wagon body, and spreading i ou 
until it spread beyond the beaten track, so far as 

30 width of the wagon tracks through the middle. ^  
Q. For how long a distance was one load o sa 

made to do, lengthwise of the road ? A. Thefu eng 
of the wagon ; perhaps in some places much more.

Q. One load of sand was made to do the leng 
wagon, and in some places more than that?
sir* , ,̂ i .f

Q. And would be spread out about the wi
wheels? A. Yes, sir.

The Court—Did the witness say “ sand ?”
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Mr. Strong—Sand and gravel.

The Witness—Sand, with gravel stones mixed in it.

Q. Did they spread it out any wider than the wheels 
of the wagon ? A. In doing it some would slide a little 
over sometimes.

Q. How much was it, on an average—how wide was 
the gravel spread ? A. It might average six feet.

Q. Was it as much as ten or twelve feet anywhere ?
A. At the time of the construction of the road I never 
saw it twelve feet in any one place. 10

Q. Do you know what other substance they put on be-
sides the alleged gravel ? A. Red shale is all that I 
know of.

Q. What kind of a substance is red shale to make a 
road ? A. It is very soft when it is wet, quite hard when 
it is dry.

Q. What kind of a substance is it for the spring of the 
of the year? A. Very soft.

Q. When they came to make the road at this bad spot 
at the McLaury farm, which was under-soil with clay 20 
and held water, how did they construct it there ? A.
In the same way they did the rest of it; they scooped it 
in from the sides to the middle, and headed it up 
through the middle.

Q. Did they take any special precautions there ? A.
Not that I know of.
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Q. Is there at this spot on the McLaury farm thirty- 
two feet that can be used for travel ? A. No, sir.

Q. Take the next bad spot, at the White or Ballard 
farm; what did they do in forming the road there? A. 
The same.

Q. What substance did they put there, anything be-
sides this gravel ? A. Not that I ever saw.

Q. Did they put the gravel on any deeper there than 
on the rest o f  the road? A. There was some, I think, 

10 between there and this other part that had not any put 
on, that I ever saw put o n ; I think they put it on there 
in the same way ; I never saw any put on in any other 
way at that time.

Q. After they got through graveling, how wide a 
track did it leave that could be used ? A. One wagon 
track, five feet wide.

Q. How much has that settled down in the course of 
time ? A. It has settled down in some places so we can 
drive two wagons now.

20 Q Did they make that thirty-two feet wide for the 
travel of vehicles ?. A. No, sir.

Q, Is it so to-day ? A. No, sir.
Q. Is the other spot thirty-two feet wide at the McLaury 

farm ? A. No, sir.
Q. At this White farm, you said there were no ditches 

or gutters ? A. No, sir.
Q. Did they build ditches there? A. Yes, sir; ditches 

on both sides.
Q. In scooping it up to form the road, they e 

30ditches where there were none there?
[Objected to.]
Q. Are there any ditches there now ? A. Yes.
Q. How deep were the ditches left at that place, 

near as you can get at it ? A. I think going up the i > 
there are ditches there that were about three feet deep.

Q. On the outer edge? A. Yes, sir; more than t ree 
feet on the outer edge. ,

Q. Go to the next bad spot? A. That continues a ou 
half a m ile; this bad spot covers the bad place that you 

40 heard described.
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Q. Do you mean the piece that Sheriff Disbrow de-
scribed? A. Yes, sir.

Q. Is that Disbrow’s fifty-foot bad spot? A. Yes, sir.
Q. You make it half a mile? A. Yes, sir.
Q. Past what properties does it extend ? A. Past 

Vandevender’s farm, very near to Mr. Christian’s.
Q. Does it come near Newmeyer’s? A. There is a 

little better road before we come to Newmeyer’s, then it 
continues on to Newmeyer’s, and then there is a very 
bad place. 10

Q. Is Newmeyer’s between the White farm and Chris-
tian’s? A. No, sir; it is beyond.

Q. We come now to the next bad spot, which is at Mr. 
Christian’s place ? A. That is a little beyond Mr. Chris-
tian’s house.

Q. Tell us about the road there, and what was done in 
the construction of it? A. It was heaped up in the 
same manner as the rest of i t ; ditches perhaps a little 
deeper.

Q. Did they put a different substance on the road 9 A. 20 
No, sir; except red shale; they put red shale all the way 
along Mr. Christian’s there.

Q. Do you remember Mr. Christian taking a hand in 
the construction of the road there? A. I do not; he 
has in some of the repairs.

Q. But not in the making of the road ? A. No, sir.
Q. After they had finished the road at that place, how 

wide was it for travel ? A. About fourteen feet.
Q- How much has it flattened down since then? A.

1 has flattened down so it has become nearly level on 30 
t e top and spread about two feet.

Q- That would make it about sixteen feet at present ?
A. Yes, sir.

Q. In what way was the road made by John Newrney- 
s. A. There was a place past Newmeyer’s that had 

een the most dangerous place on the road; Mr. Christ- 
lan’ efore taken hold of by the turnpike company, built 

^ aQd made it a firm, hard road, by underlying it 
1 rails and hauling from a pottery the broken ware
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and brick-bats and put it on and then coated it with 
gravel, which has remained a good road since.

Q. Mr. Christian did that? A. Yes, sir, as overseer of 
the road.

Q. Was he road overseer at that time? A. Yes,sir.
Q. Do you know what length of rails Mr. Christian 

used in making that road ? A. I think they were ordi-
nary length rails—twelve feet long.

Q. Was that road made by Mr. Christian a good piece 
10 of road before the turnpike company got there ? A. Yes, 

sir, they never broke it up.
Q. What did the turnpike company do on this piece 

of road that Mr. Christian made ? A. In some of the 
holes they may have dumped some dirt on.

Q. Did they add to the width of Mr. Christian’s twelve 
feet at that place ? A. I don’t know that they did; the 
dirt has spread out some and the road is wider than 
what Mr. Christian left it.

Q. About how much wider is it ? A. A couple of feet, 
20 perhaps.

Q. Did this turnpike company make any appreciable 
addition to the width of that place ? A. No, sir.

Q. They dumped on the top of the road ? A. I think 
they did dump some dirt on the top ; I say it may have 
flattened out a couple of feet wider.

Q. Have you taken any measurements on this road 
lately? A. Yes,sir.

Q. How lately? A. Inside of three weeks.
Q. Have you measured the width of the road ? A. I 

30 have seen it measured.
Q. From what place to what place ? A. I came in 

their company on the hill about ten chains beyond the 
first toll-gate from here.

Q. How long did you continue in their company ? A. 
Until they got to Mrs. Tanner’s corner.

Q. How long a distance would that be ? A. About 
three miles.

Q. Who were there at that time when you were there. 
Isaac N. Blue and David Serviss.

40 Q. David Serviss, the surveyor? A. Yes.
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Q. Has Mr. Blue had any surveyor’s education ? A.
Yes, sir, he has practiced surveying some ; Jacob Stults, 
Charles H. Bissett came there near at the same tim e; I 
don’t know exactly when he got there, but nearly at the 
same time I did; John Wade and Asher Rue they were
the chain bearers. , #

Q. And measurements were taken of the width of the
road? A. Yes, sir.

Q. At what distance apart ? A. Various distances.
Q. Were notes taken of those measurements ? A. Yes, 10 

sir.
Q. By whom ? A. By Mr. Blue and Serviss.
Q. In making their measurements over what portions 

of the road did they measure ? A. They measured that 
part that could be used ; they measured to the fences as 
well.

Q. Did they measure from the outside edge of the 
ditches? A. I think in some instances they did.

Q. After the construction of this road, how did it stand 
the first winter ? A. It was more dangerous to travel 20 
over than it was before it was constructed.

Q. In what way ? A. The newly made ground put 
together we went through the whole, to the solid clay 
below, when before that it was a soft mud and water, 
that would not block our wheels so much as the stiff 
mortar, when we have to go the same depth down.

Q. How deep did you go down ? A. Some parts of 
this, beyond White’s place, very deep.

Q. Give an idea ? A. The axletree of a wagon, and 
the axletree of a wagon is about two feet from the ground ; 30 
I have gone in until my axletree was in the mud.

Q. On what portion of this turnpike did you do that?
In the neighborhood of where Disbrow was describ-

ing the hole, this side and beyond—both.
Q-That was near what place? A. Near Vandeven- 

der’s place.
Q- Other winters after this first winter, how was the 

turnpike road? A. It has continued to be so every 
spring when there is frost in the ground.

9
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Q. How has that road been from the time of its con- ' 
struction down to and within the present spring?

[Objected to.] [Overruled.]
A. That has been the general condition every spring; 

these bad places have been bad every spring.
Q. How have these bad places been in mid-summer? 

A. When they got dry and scraped very pleasant to ride 
over, except being a little too sandy.

Q,. How has it been where the ground has been frozen 
1 0 stiff? A. Very good.

Q. Tell us some of your experience upon that road in 
the spring of the year ?

[Objected to.]
A. It has been so every spring, the bad places have 

continued so.
Q. Something has been said about ditches or gutters 

by the side of this road; tell us a little about the depth 
of these, and how they are ? A. The most of them are 
very abrupt, and from eighteen inches to three feet in 

20 depth.
Q. Can wagons' and vehicles travel to the extremity 

of those ditches ? A. No, sir; it is not convenient, 
some are so deep that it would turn a wagon over; three 
feet will turn a wagon too much over, perhaps entirely 
upset it.

Q. What is the lay of the land along that road .
The place that has been described as a very bad place 
is near what is called Vandevender’s hill; we go up a 
hill running this way, we rise the hill, and going t e 

30 other way we descend until we get past Vandeven ers 
house; the water will run from the top of the hill eit er 
way, and on the top of the hill has been one of the wore 
places we have had on the road; it is underlayed wi 
clay—and it has not been properly drained or grave e 

. —and it is springy—and the water not being let away, 
the waste has to go through to the clay that is un
that. , ' *

Q. Is there any trouble there about draining
place ?

40 [Objected to.] [Overruled.] [Exception.]
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A. Not any.
Q. Has there been any trouble in draining that place 

from the construction of the road down to the present 
time ? A. I have never seen any difficulty whatever.

Q. You have told us about this place ; was there ever 
any effort made to drain that road when it was con-
structed ; what was done, if anything, for the draining 
of the road at that point ? A. Not any more than any 
other place.

Q. You have spoken in reference to these ditches or 10 
gutters—were these railings put alongside of that road 
where those ditches were two or three feet deep ? A.
No, sir.

Q. At any of the places ? A. No, sir.
Q. Have there been any upsets on the road ? A. Yes, 

sir.
Q. Can you tell us at what place, have you seeen any ?

A. I did not see them turn over; I was there on one 
occasion when they were righting up.

Q. When you got there in what condition were th ey?20 
A. I was driving a distance off, the carriage was laying 
over; when I got to them they had got righted up, 
and the carriage was a little broken and the harness.

[Objected to.] ~

The Court—I will let the question and answer stand, 
that he saw one upset there and counsel can cross-ex-
amine on that point.

[Exception b y  p la in t if f .]

Q* Was that upset day or nigRt ? A. Day-time.
Q- Something has been said about the road being 30 

travelable from fence to fence after the turnpike was con-
structed ; how is that ? A. That is entirely impossible.

Q. How is it impossible ? A. In consequence of these
itches being between the wagon track and the fence.
Q- What was the other side of the ditches ? A. Em-

bankments from the ditches.;
Q- From the ditches up to where? A. Up to the land 

0n °ther side, and from that there may be room for
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a walk outside of the ditches, between the ditches and 
the fence.

Q. On these banks between the ditches and the fence, 
what was the nature of the land ? A. In some places 
trees and bushes.

Q. How large, and what kind of bushes ? A. Various 
kinds of bushes, wild cherries; in one particular place 
there stands a large chestnut tree and a large stnmpi 
where there had been a tree cut down.

10 Q. And this was between the gutters or ditches and 
the fence ? A. Yes, sir.

Q. How long had that condition of things been there? 
A. Long enough for these trees to grow—a good many 
years.

Q. Was it there before the turnpike was constructed? 
A. Yes, sir.

Q. I will ask about a conversation that you had with 
George W. Peterson, soon after you started this stage 
line of yours in 1875; do you recollect such a conver*

20 sation ? A. I had some conversation with him in his 
toll-house near Old Bridge.

Q. At Mr. Peterson’s toll-house? A. Yes, sir.
Q. State what that conversation was?
[Objected to.] [Objection sustained.] [Ex
Q. Did you have a conversation with J. Biddle Her* j 

bert prior to your making arrangements as to toll? A. 
Yes, sir.

And thereupon defendant’s attorney asked witness the 
following question—

30 Q. When and where did that take place, and what 
was it ?

[Whereupon plaintiff’s attorney objected to said ques-
tion as incompetent. And defendant’s attorney then 
insisted that said question was competent and legal upon 
the issue aforesaid, and as showing on what under* I 
standing the agreement for tolls was made.]

[But his honor the judge held said question to be 
incompetent and illegal, and refused to permit the wit 
ness to answer the same.]
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I [To which ruling defendant prayed an exception, and 
It was sealed accordingly.]

E. W. SCUDDER. [l . s .]

And said witness, being cross-examined, testified as
fellows—
[ Q. Do you say that there was not thirty-two feet any 
where in that road in its width, except where another 
Lad crosses or turns off? A. That wagons can be used? f Q. Thirty-two feet where wagons cannot be used ? A. 
■Yes, sir; I say so.
I Q. Nowhere? A. I don’t know of any place; there 
[might be where Mr. Christian’s pump and house is, some-
thing of that kind.

Q. You speak of the first winter after the turnpike 
was constructed, and say it was more dangerous to travel 
over the first winter after the construction than before; 
what winter is that you speak of? A. I do not recollect the 
date, exactly.
I Q. What year was it? A. I don’t recollect whether it 
was 1872 or 1873, or what year. 20

I Q. Can you tell me why it was the road was more 
[dangerous than before ? A. Yes, sir.
I Q. Why ? A. Because the material put on made a 
[stiff mortar, and they had to go to the same depth in 
[the mortar as before, and it was not so easy for horses to 
[move through it as when it was thin on top.
I Q. What part of the road are you speaking of? A.
I The bad part.

Q. Which part? A. Along by Vandevender’s farm.
Q. What season of the year was that ? A. In the 30 

spring of the year.
Q. When the frost was coming out? A. Yes, sir.
Q- When you say you had to put four horses on the 

stege, how many passengers had you ? A. I mired with 
passengers.

Q. When was that? A. The spring of 1883,1 think; 
ffhen the roads are good enough all over, that is good 
enough, too, generally.
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Q. Do you remember what month ? A. I think it was 
in March.

Q. Just as the frost was coming out of the ground? 
A. Yes, sir.

Q. Where was that place ? A. Along by Mr. White’s 
house.

Q. How many horses did you have when you got 
stuck ? A. I had two—very good ones.

Q. And you got out with ten passengers? A., No, sir; 
10 they had to get out of the stage; then I got out.

Q. Did they help you through ? A. I pulled the 
empty stage.

Q. Did they help you out of your scrape? A. I was 
in no particular scrape, any more than the wagon went 
down and the horses could not propel it; it was this side 
of the spot where the rest have described as so very bad 
—as the worst.

Q. Do you mean to say that there is any ditch on the 
road three feet in depth ? A. I do.

20 Q. Quite abrupt surface ? A. Yes, sir.
Q. Where? A. One at the end of Mrs. Tice’s house. 
Q. How deep is that ? A. I think about three feet.
Q. Where is another ? A. One near Mr. Newmeyer’s. 
Q. How deep is that ? A. Three feet or over—not any 

less, I think.
Q. How long are these ditches at Tice’s and New-

meyer’s? A. They are not very long—as deep as that; 
the ditches run several hundred yards, but not of that 
depth all the way.

30 Q. Where was this wagon upset in the daytime that 
you speak of? A. Just beyond Mrs. T ice ’s—near this 
place—whether it was exactly in it or not, I am not pos-
itive.

Q. When was it? A. I think it was two years ago 
last summer.

Q. That was in the summer of 1882? A. I think so 
— I am not positive as to dates.

Q. Who was the proprietor of the wagon ? A. There 
were two ladies had it that belonged in the shirt factory. 

40 Q. Were they driving? A. Yes, sir.
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And defendant’s attorney also called as a witness 
David Serviss.

David Serviss, called on behalf of the defendant, being 
duly sworn, testified as follows—

By Mr. Strong—
Q. Where do you reside ? A. Near South River.
Q. What is your occupation ? A. Land surveyor.
Q. How long have you been such ? A. Since 1875.
Q. Do you know this road that has been talked of?

A. Yes, sir. 10
Q. Have you any interest in this suit? A. None 

whatever.
Q. Are you backing this suit in any shape? A. No, 

sir.
Q. Have you been called upon to measure the width 

of this road lately ? A. Yes, sir.
Q. By whom were you called on ? A. Mr. Blue spoke 

to me.
Q. About what time, what day was it that you made 

the measurement ? A. The 7th ot April. 20
Q. Who went with you when you did the measuring ?

A. Isaac N. Blue, Asher Rue, John H. Wade, W. H. 
Stults, and a part of the time Alfred Stults, Charles H. 
Bissett and Henry Serviss.

Q. From where to where did you measure the road ?
A. From the mile-post at the abutment of Weston’s mill 
bridge to the mile-post near Mr. Herbert’s residence, Old 
Bridge.

Q. What did you measure the road lengthwise with ?
A. With a surveyor’s chain, sixty-six feet in length. 30 

Q. Did you measure the width of that road at all?
A. We did. 1

Q- What did you measure the width with ? A. A 
steel tape.

Q- Who did the measuring part? A. John H. Wade 
snd Mr. Rue carried the chain and measured the length 
°f the road ; Blue and myself measured the width of the 
r°a.d, but not all the way through ; Henry Serviss mea-
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sured from the residence of Mr. Bissett with me to Old 
Bridge.

Q. Mr. Blue and yourself measured the width of the 
road the entire distance from here to the Washington 
road ? A. Yes, to Mr. Bissett’s residence.

Q. How much beyond the Washington road is that? 
A. Over two miles beyond the first Washington road.

Q. Mr. Blue and yourself measured all the distance 
that Mr. Stults travels over with his stages ordinarily? 

10 A. Yes, sir.
Q. Did you take notes of your measurements? A. 

Yes, sir.
Q. Do you know whether Mr. Blue did ? A. I think 

he did.
Q. Did you compare your measurements at that time? 

A. We called them off and put them down at the same 
time.

Q. You, in your book and he in his book? A. Yes, sir.
Q. Do you know whether Mr. Blue had any education 

20or experience as a surveyor? A. Yes, sir.
[After testifying to measurements of road at particular 

places, witness was asked]—
Q. From there where did you go ? A. To the end of 

forty-five chains from the beginning.
Q. Whose place was that ? A. The same properties.
Q. McLaury and Wanser’s? A. Yes, sir.
Q. What measurements did you make there ? A. The 

same as usual.
Q. The measurement between the fences? A. Forty- 

30 nine and one-half feet.
Q. From the outside of ditch to the outside of ditch? 

A. Thirty-one feet.
Q. From the inside ? A. Twenty feet.
Q. The roadway capable of being traveled, is bow 

wide ? A. About twenty feet.
Q. From there where did you go ? A. At the end of 

fifty-seven chains from the beginning.
Q. On what properties ? A. The same.
Q. Any culvert there? A. No, sir.

40 Q. What was there there ? A. There was a miry place>
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Q. What kind of a miry place ? A. When a man 
would walk on it, it would bend with his weight.

Q. For how large a space would it bend with the 
weight of a man ? A. Probably twenty feet in length.

Q. Did you step on it to see ? A. Mr. Blue stepped 
on it and I saw it bend with his weight.

Q. What portion of the road was this ? A. About in 
the centre of the road.

Q. This was about a week ago ? A, The 7th of April.
Q. How thick was the consistency of that mire ? A. 10 

It was a crust on the top that would bend with the 
weight of a man.

Q. Did Mr. Blue break through the.crust ? A. I think 
he put a stick down through it.

Q. What caused the crust; was it a crust of frost or 
what? A. Crust of a little hard material—of different 
material from what was underneath.

Q. It was not frost, then ? A. No.
Q. Where did you go from there? A. To the end of 

sixty-six chains and thirty links from the beginning. 20
Q. Between what properties? A. What was formerly 

known as the Lambert property.
Q. Do you know who has it now ? A. I think a man

by the name of ---------  holds the land on one side and
the Mutual Life on the other side.

Q. What was there there, any culvert? A. There was 
another mire hole there.

Q. How long was this mire hole? A. We didn’t 
measure the distance.

Q. About by estimation? A. I should think about30 
the same distance as the other one.

Q. In what portion of the road ? A. About in the 
centre.

Q. Was there any crust on this miry place ? A. About 
like the other.

Q- A crust and similar to the other? A. Yes, sir; in 
s°me places it had been broken through by horses.

[And after testifying to other particular measurements, 
witness was asked]—

10



74 C O U R T  O F  E R R O R S  A N D  A P P E A L S .

Q. You have not got past the Washington road yet? 
A. No, sir.

Q. Whose properties? A. Vandevender’s property on 
one side of the road and Messier’s on the other.

Q. What did you find there ? A. Another miry place.
Q. How bad a miry place ? A. It would bend with a 

man’s weight.
Q. Did it bend with a man’s weight ? A. It did with 

mine.
10 Q. For how long a distance would it bend with your 

weight? A. I walked over it about twenty feet.
Q. Did you poke anything through to see how deep 

the miry place was ? A. No, sir, I did not.
Q. Did any of the others ? A. Not that I know of.
Q. You did not take any measurements there of the 

depth of the mire ? A. No.
Q. Did you make any measurements there? A. No, 

sir.
Q. Where did you go from there ? A. At the end of 

20 one hundred and thirty chains.
Q. At what property ? A. The property of Vande- 

vender, on both sides of the road.
Q. What did you find there ? A. Another miry place.
Q. What kind of a miry place ? A. It had been very 

bad.
Q. How do you know it had been very bad ? A. Rid-

ing with the stage nearly every day to New Brunswick.
Q. You had gone over that before, over that very 

place or through it? A. Through it.
30 [Objected to.]

Q. What examination did you make of it? A. I 
didn’t walk through it.

Q. How deep was the mire ? A. There was a rail 
went down one side of i t ; I didn’t pull the rail out to 
see how far it went in.

Q. A rail ran down by one of your party ? Q. No, 
it had been there for three or four days or more.

Q. Did you make any other examination of that spot? 
A. There was dirt that had been carted in a few days 

40 previous.
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Q. What kind of dirt? A. It was a coarse d i r t -  
coarse sand or gravel.

Q. Did you see any red shale there ? A. Saw some 
clay there, and some dirt carted in.

Q. Do you know the depth of the mud at this place?
A. No, sir. ;.

Q. Take any measurements there ? A. N o ; at the 
end of the miry place, one hundred and thirty-one 
chains from the beginning, we took a measurement.

Q. That mire place was about how long i A. About a 10 
chain, sixty-six feet.

Q. How many years had you known that miry place?
A. Every winter for some tim e; some winters not so bad 
as others.

Q. Depending on what? A. On how deep the frost 
was in the ground.

[And after testifying to further particular measure-
ments witness was-asked]—

Q. From there where did you go? A. Took a note of 
another miry place at the end of one hundred and seventy 20 
chains from the beginning.

Q. What kind of a miry place was.that? A. It was 
drying up, getting better than it had been ; it was not as 
bad as some of the others

Q. Do you know how it had been? A. Yes, sir.
Q. How had it been ? A. It had been quite bad.
Q. How bad? A. I didn’t measure the depth of it; I 

had been over it several times.
Q Did you go into the hubs of the wheels? A. No, 

not quite as bad as that; I don’t think it went in more30 
than half to the hubs there.

Q. How long before your measurement was it that you 
bad gone half way to the hubs? A. I don’t remember 
what day it was.

Q- It had been several days? A Yes.
Q. How long a place was this miry spot? A. We did 

not measure.
Q. Where did you go from there ? A. Noted another 

one at the end of one hundred and seventy-three chains 
from the beginning. • 40
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Q. Before leaving the other place I will ask you if you 
saw a wagon stuck there shortly before you measured? 
A. I had not.

Q. Not within a few days ? A. No, sir.
Q. Was not a wagon stuck there at that place? A. I 

did not see it myself.
Q. The one hundred and seventy-three chains, what 

kind of a place was that? A. I don’t think that was as 
bad as the other place.

10 Q. Was that drying up, too? A. Yes, sir; that was 
along the property of John Martin on one side and Mrs. 
Tice on the other.

[After further examination as to measurements wit-
ness is asked]—

Q. How far beyond this first Washington road is Shed- 
den’s corner? A. Two hundred and forty-eight chains 
from the place of beginning; it would be sixty-five 
chains from the southerly side of the Washington road.

Q. How many measurements did you take between
20the first Washington road and Shedden’s corner? A. 

Twelve.
Q. Without going into those particularly, what was 

the average width ?
[Objected to.]
Q. What was the greatest distance between fences that 

you found between the first Washington road and Shed-
den’s corner? A. Forty-eight feet between the fences 
and the woods; forty-seven feet between where fences 
were standing.

30 Q. What was the least, between fences or fence and 
woods ? A. Between fences, thirty-two and one-hal 
feet. .

Q . W h a t  was the greatest distance from  outside o 
ditches in those twelve measurements? A. Thirty-three 
feet.

Q. And the least between outside of ditches? 
Twenty feet. . .

Q. Where was that measurement, from the outside o 
ditches? A. It was along the property of Samuel c
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{¡lure on one side, and Mrs. Tanner’s wood-lot on the

0tQr*Give me the widest measurement in the same dis-
tance of the road-way between ditches? A. Eighteen 
foot»

Q. And the least distance between ditches ? A. Four-
teen feet.

[Plaintiff’s counsel moves to strike out the examina-
tion beyond the Washington road as having nothing to 
do with the case.] [Motion denied.]

Q. You have given the shortest distance of measure-
ment between ditches for the road as fourteen feet in 
the twelve measurements, between the first Washington 
road and Shedden’s corner ? A. Yes.

Q. How many of those measurements of the roa,d-way 
between ditches are eighteen feet, between Washington 
road and Shedden’s corner ? A. One.

Q. The other measurements between ditches of the 
road, in that distance, are what ; give the distance be- 
tween ditches, taking them in course ? A. Four meas-
urements are fourteen feet ; six are sixteen feet ; one 
seventeen feet, and one eighteen feet.

Q. What is the distance from the first Washington 
road to Shedden’s corner ? A. A little over three-quar-
ters of a mile.

Q. Take the distance from Shedden’s corner to Tan-
ner’s corner ? A. There are two roads at Tanner’s cor-
ner, one leads to Washington and the other to Cranbury ; 
which distance do you want ?

Q. Take the Washington road—take from Sheddens30 
to the road to Washington ? A. The total distance from 
the place of beginning is two hundred and sixty-eight 
chains and seventy links.

Q. No ; between Shedden’s and Tanner’s would be 
how much ? A. Twenty chains and seventy links.

Q- That is about how much? A. One quarter of a 
I mile.

Q,- In that quarter of a mile how many measurements 
did you take? A. Four, including the one we took at 

i that point. 40
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Q. Where was the first one? A. The first is at the 
point by Shedden’s corner, at the road going to Wash-
ington.

Q Have you given the measurements there at Shed- 
den’s, between fences? A. Forty-seven feet.

Q. And the measurement from the outside of gutter? 
A. Thirty-three feet.

Q. And the measurement of the road between the 
ditches ? A. Fifteen feet.

10 Q. Where did you go from there? A. Six chains 
from there—beyond that corner.

Q. What did you find the measurement between fences 
there? A. Forty-six feet.

Q. From outside of ditches ? A. Thirty-one feet.
Q. And the road-way between ditches? A. Fifteen 

feet.
Q. The space that vehicles could go ? A. About fifteen 

feet.
Q. How much more than fifteen feet? A. I don’t 

20 think there was any.
Q. Where, after that? A. Six chains further on.
Q. Whose property ? A. Mrs. Tanner’s—on both sides 

of the road.
Q. What was it there? A. Forty-eight feet between 

fences.
Q. From outside of ditches ? A. Thirty-two feet.
Q. And the road-way between ditches ? A. Fourteen 

feet.
Q. Where, then? A. Three chains and forty links 

30further on.
Q. Whose property ? A. Tanner’s—on both sides.
Q. Between fences, how much ? A. Forty-six feet.
Q. From outside of ditches ? A. I did not measure 

that, because the Milltown road turns off there.
Q. The road-way between ditches ? A. We took two 

measurements of that; there was some new gravel pu 
at the sides of the road; the total width of the road-way 
and new gravel was seventeen and a-half feet.

Q. That included new gravel at each side? A. es> 
40 sir.
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Q. And the road without the new gravel ? A. Eleven 
and a-half feet.

Q. There was six feet of new gravel there ? A. About 
that.

Q. Did you take any more measurements ? A. No,
I sir. ,

Q. That takes us to the last Washington road, does 
it? A. Yes, sir.

Q. Taking the distance of that road from New Bruns-
wick to Tanner’s, whether or not there are ditches for 10 

. the greater part of the way on both sides of the road ?
A. There are places at the side of the road where they 
have scooped the dirt out.

Q. In those places where they have scooped the dirt 
out, can carriages and vehicles travel safely ? A. Not 
in all of those places.

Q. How deep are some of those places ? A. I did not 
measure any of them ; I should think, to look at them, 
about three feet from the centre of the road-bed to the 
bottom of the ditch. 20

Q. From the centre of the road-way to the edge of the 
road-way, where the ditch or scooped-out place begins, 
how much fall is there ? A. In some places not much.

Q. How is it, as a general thing, from the centre of the 
road to the edge of the road-bed ? A. There is a little 
fall, as a general thing.

Q- As a general thing, can conveyances ride anywhere 
from the centre of the road to the extreme edge of these 
ditches? A. I would not like to say they could.

Q Why not? A. I think they might capsize in some30 
places.

Q. Can you give any idea in how many places it would 
unsafe for carriages to go to the outside edge of the 

J L  '?  ̂ think there is a place between McClure’s
tb Newmeyer’s that it would be unsafe to drive to 

e e ge 0f the ditch, and one between Newmeyer’s and 
1 iam R. Serviss’ ; one between William and Henry 

erviss, and one between Henry Serviss’ and Mrs. Tice’s; 
ere may be other places that I do not think of now. 

want to ask you whether if in the entire distance 40
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from New Brunswick to Tanner’s, as a general thing,the 
road has a gradual slope from the centre to the outside 
edges of the ditches, or whether there are regular ditches 
with defined banks? A. At some places, you can easily 
see by the measurements, the slope of the ditch-banks 
are more gradual than others ; you can see that from the 
sides of the road to the outside of the gutter, there are 
other places where the ditches are nearer and the slope 
is sharper.

10 Q,. Do you know the distinction between a “ ditch”
and a “ gutter?” A. We have been calling it by both 
names.

Q. Which would you call it by ? A. These places in 
the road are scooped out, and you can call them what 
you like.

By the Court—
Q. You say “ scooped out,” do you mean in making 

the road—such places are made by running a scoop 
over it or cutting in with spades ? A. I mean scooped 

20 out to fo rm the road.
Q. By the ordinary scoop that they use? A. Yes,sir.
Q. Not cut out with spades as in cutting a ditch and 

flat ? A. I don’t know that there are any of that kind.

30

By Mr. Strong—
Q. How deep are some of those scoop holes, and how 

abrupt from the sides of the road? A. In one place I 
have measured the sixteen feet for the road-bed and
twenty feet for the outside of the ditches, which, 
think, about as abrupt as could happen in the road.

Q. Where is that ? A. That is along the property o 
Mr. McClure and Mr. Tanner’s wood lo t; I should think 
that was as abrupt a bank as any of them; it would e 
a slope of two feet on each side.

By Mr. Schenck—
Q. Is that by a culvert ? A . There is a culvert near 

there.
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By Mr. Strong—
Q. Could you give me a cross-section of this road ?

A. I could not make it accurately without instruments.
Q. You have not done anything of that kind in this 

case? A. No, sir.
A. Will you tell me, in speaking of this abruptness of 

this ditch or road-bed, at what point in the road that is?
A. It was by Mrs. Tanner’s wood lot and Mr. McClures.

Q. How many chains from the beginning? A. Two 
hundred and twenty-two chains and forty links. 10

Q. Is there a culvert at two hundred and twenty-two 
chains and forty links ? A. It is near that.

Q. How long a distance does that abrupt place extend ?
A. The next measurement is one foot wider.

Q. That is how long a distance ?. A. Five chains and 
forty-five links.

Q. Then for a distance of about five chains and forty-
five links, there is this steep slope ? A. It only varies a 
foot.

Q Then it would make how deep a slope from the 20 
edge of the road ? A. It would make a slope of two and 
a-half feet.

Q. Would that be safe for a carriage to go down that 
slope? A I think not.

Q. Why not ? A. I think you might turn over.
Q- Is there any railing there ? A. No, sir.
Q. Are there railings along the turnpike anywhere?
No, sir.

% Mr. Schenck—
Q No railing at Weston’s mill ? A. There is a fence 30 

ai weston s mill.

% Mr. Strong-

No si^ 616 1S D° ^  theie at that point, anyhow ? A.

teen fee  ̂^  Width of tlie road' bed is what ? A. Six- 

The width is sixteen feet; for a distance of about
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five chains there is no rail and the slope is so steep a 
carriage could not safely go there ? A. No, sir.

Q. Is this between Newmeyer’s and McClure’s? A. 
Yes, sir.

Q. I call your attention to Shedden’s peach orchard; 
you know where that is ? A. Yes, sir.

Q. Is there any ditch there ? A. I dont think there is 
much of a depression on one side.

Q. How is it on the other? A.*I do not remember, 
10 distinctly.

Q. I call your attention to a place north of New- 
meyer’s, where there is a gutter—do you remember any 
ditch there? A. There is a culvert north of Newmey-
er’s.

Q. What is the width of the road-bed there? A. Six-
teen feet.

Q. What kind of a slope is there, off the edge of the 
road-bed ? A. It is not so steep as the other.

Q. About how steep would you call it? A. I should 
20 think the slope was three feet wider at the bottom than 

on the top.
Q. How deep would the ditch be there? A. I don’t 

think that it is as steep.
Q. How would it do for wagons or carriages traveling, 

to go off the edge of that road into the bottom of the 
ditch 9 A. Not if they kept one wheel on the road.

Q. What would happen to the other, if they did? A. 
They would overturn.

Q. How long a distance is that place? A. Between 
30 two and three chains.

Q. Is any rail there? A. No, sir.
Q. Coming along by Henry Serviss,’ what is the width 

of the road-bed there ? A. Sixteen feet.
Q. Are there any ditches ?. A. There was water in 

each—-on each side; I did not see how deep they were 
that day.

Q. Suppose a vehicle came along that way, keeping 
one wheel upon the road and the other wheel in this 
ditch, what would happen to it ? A. It would not be in
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a nice position; I don’t know whether it would over-
turn or not.

Q. Would it be a safe thing to try ? A. I would not 
want to try it.

Q. For how long a distance would that extend ? A. 
About two hundred feet or longer.

Q. Between Henry Serviss’ and Mrs. Tice’s, what is 
the width of the road-bed there? A. Twenty feet.

Q. And the depth of the ditches ? A. About as deep 
as the others. .  ̂ ^0

Q. Suppose you keep one wheel of the conveyance on 
the road-bed and the other wheel in the gutter, what 
would happen ?

[Objected to.] [Objection overruled.] [Exception.]
A. It would be according to where you put the wheel.
Q. Suppose you put the wheel on the edge of the road-

bed and the other wheel off? A. Some places it would 
overturn; it would overturn by the culvert and for 
some distance each way.

Q. How long a distance ? A. Possibly one chain 20 
each way.

Q. Is there any railing there ? A. No, sir.
Q. Ever been any there ? A. I don’t recollect of any.
Q. Can you tell me how many places there are of that 

kind between New Brunswick and Tanner’s? A. These 
places that I named ; I don’t remember any others.

Q. You have named five or six ? A. Four, I think.
Q. Were you in this neighborhood when the road was 

being constructed ? A. I am not sure whether I was at 
borne or at school. 30

Q- You have no recollection about it? A. No, sir.
Q. Have you ever known this turnpike road to be 

wider than it is now ? A. No, sir, I have not.

Cross-examinacion by Mr. Schenck—
Q. Who employed you to make this survey and exam- 

cation ? A. Mr. Blue came to me.
Did he employ you ? A. I suppose he did.

^  jjP  ̂^e Pay you ? A. He has not paid me as yet.
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Q. Did he go with you at the time ? A. He was with 
me.

Q. Who else went with you ? A. I have named them; 
I will name them again if you wish.

Q. Are the others interested in paying you for your 
services ? A. I don’t look to them for the money; I 
don’t know whether they will contribute towards it or 
not.

Q. Did these gentlemen point out places where they 
10 wanted you to examine and survey? A. They did at 

various places.
Q. Particularly this miry place you have spoken of? 

A. They generally spoke of those.
Q. Did they select, to all appearances, the narrowest 

point of the road ? A. We took some of the narrowest 
places w7e could get, and some that were not so narrow.

Q. At those narrow places that you speak of, especially 
along the fourteen feet, from what point to what point 
did you measure ? A. The level portion of the road, or 

20nearly so, that was traveled.
Q. You say you made no examination of the soil un-

derneath ? A. No more than the surface.

And defendant’s attorney also called as a witness 
Isaac N. Blue.

Isaac N. Blue, called on behalf of the defendant, being 
duly sworn, testified as follows—

Q. You reside, where ? A. Near Washington, South 
River.

Q. Do you reside on the line of this turnpike? A. 
30 No, sir.

Q . Do you own property on the line of the turnpike. 
A. No, sir; about three-fourths of a mile from the pike.

Q. You are one of the chosen freeholders of this 
county? A. Yes, sir.

Q . How long have you been such ? A . I represente 
it l$st year, and several years ago.
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Q. You are the freeholder from East Brunswick town-
ship? A. Yes, sir.

Q. And have been in the board of freeholders several 
times? A. Yes, sir.

Q. You were present at the measurements that were 
taken by Mr. Serviss and the others who have been men-
tioned? A. Yes, sir.

A. Are you, or not, one of the backers of Mr. Stults 
in this matter? A. Yes, s ir; I  propose to assist him, 
and there are lots of others, too.

Q. At the time of these measurements, it has been 
said that you held one end of the measuring tape and 
Mr. Serviss the other? A. Yes, sir.

Q. Are the measurements, as Mr. Serviss has given 
them, correct ? A. Yes, sir.

Q. Did you take them down at the time? A. Yes, sir.
Q. Have you verified them, as stated here in  court ?

A. Yes, sir; there were a few called off before dinner 
that I did not think of at the time, but all since I  have 
verified. 20.

Q. The few that he gave before dinner, were they cor-
rect, according to your recollection ? A. Yes, I  am sat-
isfied they were.

Q. In measuring the portion of the road; what has 
been spoken of as the turnpike road, between the inside 
of the ditches, what were you generally trying to meas-
ure? A. We were trying to measure the turnpike as 
originally constructed first; that was what we went there 
for.

Q. That was the formed portion of the road ? A. 3^ 
Yes, sir.

Q. From the inside of ditch to inside ? A. Yes, sir.
Q. And you carried those measurements along from 

New Brunswick to where ? A. To the h ill at Old 
Bridge.

Q. At any part of that road from New Brunswick to 
Old Bridge, did you find the formed portion of the turn-
pike thirty-two feet wide? A. We did not, in no one 
spot.
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[Question objected to as leading.] [Objection over-
ruled.]

Q. Did you find the formed portion of the road be-
tween the ditches, at any point between Old Bridge and 
New Brunswick, twenty-five feet wide? A. Yes, sir; 
right by the first mile post by New Brunswick Mr. Ser- 
viss gave me twenty-seven and a-half feet; I will an-
swer with the exception by the first mile post at this 
end— there is no ditch there, and with that exception 

10 there is no place twenty-five feet wide.
Q. How many places between New Brunswick and 

Tanner’s did you find the formed portion of the turn-
pike between ditches to be twenty feet wide? A. Four 
places.

Q. Where were those four places? A. One at the 
end of one hundred and seventy-eight chains; one op-
posite S. T. Green’s ; one by the McLaury property, and 
the fourth at Edward Kearney’s.

Q. What was the narrowest measure of the road as 
20 formed that you found between here and Tanner’s cor-

ner? A. Eleven and one-half feet, right by Mrs. Tan-
ner’s ; they afterwards made that wider, after they made 
their measurements last fa ll; they put gravel on each 
side and made it seventeen and one-half feet.

Q. They added that difference to it since last fall?
A. Yes, sir.

Q. In  how many places between New Brunswick and 
Tanner’s corner did you find the width of that formed 
portion of the road between ditches to be less than six- 

30 teen feet ? A. Eight places.
Q. Can you give those places ? A. The first one is 

by Henry Serviss’, fourteen feet; there are two ; one at 
the end of one hundred and eighty-five chains, and one 
at the end of one hundred and eighty-seven chains, 
the third is at the end of two hundred and two chains 
and twenty links— that is nearer W illiam Serviss—i 
was fourteen feet wide there; the next is at the en(\  0 “
two hundred and twenty-nine chains, fourteen feet—t a 
is near McClure’s, north of his house; the next is at t e 

40 end of two hundred and forty eight chains, fifteen fee
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that is along by Shedden’s ; the next is at the end of 
two hundred and fifty-four chains, fifteen feet— that is by 
Mrs. Tanner’s ; the next is at the end of two hundred 
and sixty chains— that is fourteen feet, by Mrs. Tanner’s 
property; the next is that narrow place at the end of 
two hundred and sixty-three chains and forty lin k s ; 
that, as originally constructed was eleven and one-half 
feet, but now as found, is seventeen and one-half.

Q. And the alteration has been made since this suit ?
A. Yes, sir. 10

Q. I want to call your attention to a place by Sprat- 
ford’s about the width of the formed portion of the road, 
between the ditches? A. We gave that nineteen feet, 
but I have also made a note that the hard part of the 
road is only ten feet; it is level and we gave them the 
benefit of the whole of it.

Q. Are there banks at each side? A. No, not there, 
but we can see a rise in the road.

Q. And that rise is ten feet wide? A.-Yes, sir, that is 
for the teams to travel on, that is ten feet. 20

Q. The rest of the nine feet is made, how ? A. It  is 
washed in and made level by the sand.

Q- How is the width of this road the entire distance 
you have given it, at the present time, compared with 
what it was when the turnpike was completed ? A. 

here can be but one answer to that, that it is wider 
now than when it was originally constructed; it would 
naturally work out and get wider.

Q- What will cause that ? A. Settling down and trav- 
eing on it, the wheels of the wagons work it out. 30

Q. Something has been said about the road, the entire 
space between the fences on this road— can it be traveled 
hom fence to fence ? A. No, sir.

Q- Why not ? A. On account of banks, trees, bushes, 
an £u^ers> ditches, or whatever you calf them.

Q- How long have you known this road ? A. Ever 
since I was a boy.

Q. Did you know the road before it was made a turn- 
P,ke? A. Yes, sir.

• The road that has been constructed since it was 40
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made a turnpike, how does its width compare to what it 
was before the turnpike ? A. It  is narrower now than it 
was then.

Q. Did you see them build the road ? A. I  saw them 
at work at i t ; I  saw Mr. Herbert.

Q. Who else ? A. I  could not tell.
Q. What part of the road did you see them construct? 

A. From Mrs. Tanner’s to Weston’s mill, and quite likely 
the other end, too.

10 Q. Do you know the year it was completed? A. I 
could not give the year.

Q. Do you remember the condition of the turnpike 
after it was completed ? A. After it was completed, in 
good weather it would be good, in wet weather it would 
be bad ; in the spring of the year it was always bad; 
when the elements made it good,'it was a good road; 
when the elements were against it, it was a bad road.

Q. Along this turnpike, as constructed, are there 
ditches or gutters ? A. There are.

20 Q. What would you call them ? A. Ditches.
Q. For what reason ? A. Because they are deep—so 

deep that they cannot be traveled on in places.
Q. Is  there any resemblance between those ditches and 

the gutters of an ordinary street in the city ? A. Yes, 
sir.

Q. In  what respect? A. In  places— I do not wish to 
be understood it is all along— but in certain places they 
drop almost straight down, not quite, and in other places 
it slopes oft gradually.

30 Q. Which predominates, the gutters or ditches? • 
I  should think between New Brunswick and Tanners, 
there was about half and half.

Q. In  that portion of the road where the ditches are, 
can a wagon travel in those ditches? A. No, sir, 
would be impossible. M

Q. After you get between Henry Serviss’ au r®‘ 
Tice’s, how are the ditches? A. I  have spoken o a

Q. Goon further? A. Beyond Henry Serviss’ house, 
along his field, you see ditches there that are deep.
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Q. How deep are those ditches ? A. Two and one-half 
feet, I should say.

Q. For how long a space ? A. It  is quite a little space 
along there; I  could not tell the length.

Q. How abrupt? A. Sim ilar to the others; they are 
all one character.

Q. How along Newmeyer’s? A. They are pretty 
much the same character.

Q. How is the road itself between the ditches there ?
A. It is narrow. 10

Q. For how long a stretch are the ditches of this 
nature that you describe? A. There is quite a stretch 
of it. ' •

Q. You did not measure it ? A. No, sir.
Q. From Newmeyer’s to McClure’s, how would you 

describe them ? A. Ditches on both sides all the way 
from Newmeyer’s to McClure’s until you rise the h ill, 
then the ditches stop, but just before you get there the 
ditch runs from Newmeyer’s nearly to McClure’s house.

Q. As to its depth and abruptness ? A. There is a cul- 20 
vert there in one place ; I  think the ditch is fully four 
feet deep, that is off the end of a culvert ; there is a ditch 
all along there, that runs, I  should judge, from three to 
our feet three feet anyhow— to be pretty safe I  w ill 

make it two and one-half to three feet, with the excep-
tion of that culvert.

Q. How is it at Sheddon’s peach orchard ? A. There 
we ditches there, too, but not so deep.

Q- How is it from Shedden’s to Tanner’s ? A. There 
is more slope there, not so much in the nature of a ditch 30 
as those I  have spoken of.

Q- In this place that you have spoken of, have you ever 
rave ed with your wagon in those ditches? A. I  never 

have I I  don’t want to.
Q- Why not? A. I  don’t intend to if  I  can avoid it,

I d ^ i are no^calculated for that; if  I  got in them 
°f ink I  could get out again, without a good deal

Q* Have you known of any upsets in those ditches? 
never saw any, but I  have heard of them. 40
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Q. Are there any railings along that road anyplace9 
A. No, sir.

Q. Did you see any of the construction of this road? 
A. Yes, more or less of it

Q. Where, between New Brunswick and Tanner’s, who 
did you see working on the road at the time of its con-
struction? A. It  is a good while ago, I  don’t know that 
I  could call to mind the name of the parties, but I re-
member seeing them at work.

10 Q- What was their mode of forming it? A. It was 
to take the dirt out of the ditches at the side of the road 
and form it in the centre.

Q. How wide a place ? A. It  runs about the width 
that I  told you the other day— we gave you the width of 
the road-bed.

Q. They formed the road that way all the distance 
from New Brunswick to Tanner’s? A. Yes, sir.

Q. After that was done, what did they put on the road?
A. They put a little gravel— what they call gravel-

20 sand and gravel.
Q. Tell us how they did that? A. They took one load 

of gravel and stretched it right along; they dumped a 
wagon load of gravel and spread it out to the wheels of 
the wagon, extending it about what the narrowest wagon 
would cover; the wheels traveling over it has spread it 
out a little wider.

Q. When that road was constructed did they gravel 
more than one wagon track ? A. No, sir, just right in 
the centre of this road.

30 Q. How close did they put the loads together? A. 
Their intention was for one to go at the end of the other; 
that was the intention of the parties who graveled it, as 
far as my observation went.

By the Court—
Q, One load succeeding the other in a line? A. Yes,sir.
Q. They did not put loads side by side? A. I  never 

saw them put two loads side by side, in my life, in t*ie 
construction of this road; I  w ill take that back, I  have 
seen them this winter.
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The Court— No; we are talking about the construction;

By Mr. Strong—
Q. That was since the bringing of the suit? A.

Yes, sir.
Q. After the construction of this road, how was it in 

reference to the ability of one team to pass another ? A- 
There were a great many places that you could not pass 
if you overtook a wagon, and it was in the centre of the 
road, you would have to wait and get your chance before 
you could turn out and go by them; there were only 10 
certain places that you could turn out.

Q. Have ycfu ever been in that condition yourself? A.
I have, many times.

Q. For how long a distance have you followed behind, 
because you could not turn out and pass? A. At places 
three hundred or four hundred yards, or one hundred 
yards or less, two hundred yards.

Q. Was there only one of those places or more than 
one? A. There was more than one 

Q. Can you tell us where they are ? A. I  never thought 20 
about that, but I  know narrow parts of the road was 
that way; where these deep ditches are it was that way.

Q. That was after the road was constructed; has that 
been remedied down to the present time, and if  so, how 
much? A. It has been remedied a little; it is wider 
now, on account of its settling down and pressing out.

Q. Are there places now where you can not pass if  
the wagon ahead of you keeps in  the middle of the 
road? A. I  think there are places yet where you would 
have difficulty to pass; I  do not mean to say that there30 
is not room for two wagons to pass, provided we meet;
I Daean to say if there was one wagon in the centre of 
the road you would have difficulty to turn out and go 
by them. .

Q- You mean you would have difficulty in passing on 
cither side if the wagon was in the centre? A. Yes, sir.

Q- There are some such places to-day ? A. Yes; but 
n°tso Daany; it has flattened down.

Q- After the construction of this road, was the road
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... made a hard and firm road in all places? A. It never 
has been made hard and firm ; it is not to-day, only 
when the elements make it hard.

Q. In  dry weather, how is the road ? A. Then it is 
hard.

Q. Take such weather as we are having now, how is 
the road ? A. It  is hard now.

Q. In  summertime how is the road? A. In dry 
weather it is hard ; in wet weather it is soft.

10 Q. How has it been during the winters, since the con-
struction of the road ? A. In  the winter, when it was 
frozen, it would be hard then.

Q. Tell us how that road has been in winter since it 
was constructed ? A. When it was not frozen hard it 
has invariably been soft during the winters; when it was 
frozen, then we had a good road.

Q. In  your travel over it have you experienced any 
difficulty? A. Yes, s ir; I  have never had any serious 
difficulty; I  have had some little.

20 Q. W hat? A. I  had occasion at one time to take out
four hundred feet of boards, and I  thought that I would 
never get through, and I  have as good a team of mules 
as anybody.

Q. How deep did you go in ? A. Up to the hubso 
the wheels. (

Q. Where was that ? A. Right near Vandevenders
house.

Q. On top of the h ill ? A. Yes, on top of the hi , 
that was the worst place I  experienced that day.

30 Q. How deep did your horses break through? • 
Through to their knees; I  have not had any other i 
culty, particularly, until this spring. ,

Q. When was this that your mules had the troub e o 
getting four hundred feet of boards through ?. A. A year 
ago last February. .

Q. Is four hundred feet of boards a large loa 
No, it is not; about one thousand feet is a load.

Q. This last winter,you say,you had trouble? • ^
I  had no serious trouble; I  was coming down wi 

40 one-horse wagon.
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[Objected to as being since the commencement of the 
suit.]

Q. How many of these soft places was there between 
New Brunswick and Tanner’s; can you give any idea?
A. Yes; I  can give pretty near an idea; there was one 
near the McLaury place and beyond Mr. White s, and 
between White’s and the bad place on the h ill, and then 
you would come to that big hole that has been de-
scribed here at Vandeveuder’s ; that is where I  saw 
rails sticking in to keep teams from getting into the 10 
hole and going out of sight— then you come to the place 
by Mrs. Tice’s ; there I  helped get a team out the 2d of 
April, this year.

[Objected to.]
Q. Beyond that? A. Right by W illiam  Serviss there 

was another very bad place; then John Newmeyers 
there were two very bad places, one on each side of his 
house; they were very bad.

Q, Any others before you get to Tanner’s ? A. No.
Q. That would make about eight places between New 20 

Brunswick and Tanner’s ? A. Yes, sir.
Q. Have these places existed this year and last year 

or how long have they existed ? A. Those by Newmey- 
er’s have always been bad ; I  am not going to say it 
breaks up in any one place every year, but there has 
always been bad places— perhaps next year it w ill break 
up somewhere else; they have never graveled this road 
sufficient to keep it from breaking through— in other 
words, if they had sufficient gravel there would not 
have been any bad places. 30

Q. Some of the witnesses on the other side said it was 
impossible to make a good road out of it with gravel ? A. 
That is child’s talk; they can make a good, hard road 
°ut of it.

[Objected to.]
Q. Do you know any portions of that road that have 

been made good ? A. I  do.
Q,. Where ? A. In  front of Mr. Christian’s.
Q. Where else ? A. That is the only place that I  know 

of; that is made permanent and hard, and that is the only 40
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place this spring that did not go up and down in pass-
ing over it.

Q. Tell me what you know about that place at Mr. 
Christian’s being made good ? A. I  know that he carted 
the gravel there, and I  know that since it has remained 
hard and firm, and as soon as you leave where he carted 
the gravel, in front of his buildings, I  know you went 
through this spring just as soon as you leave where he 
put his gravel.

10 Q. How long a place did Mr. Christian make a hard 
road? A. I  should judge from fifty to seventy-five or 
eighty yards.

Q. What did he cart on ? A. Gravel.
Q. When did he do it ? A. I  could not say the time.
Q. How was that portion of the road before Mr. Chris-

tian carted gravel on there ? A. The same as the other 
— the same kind of material.

Q. What kind of material is that ? A. Clay bottom 
all along there.

20 Q. Have you any specimens of what that road is made 
of? A. I  brought some this morning ; yes, sir.

Q. Let me see what you have; did you pick it out of 
the middle of the road yourself? A. Yes, there is some-
thing that I  picked right out of the top of the road.

Q. When ? A. This morning.
[Producing specimens.] [Objected to.] [Sustained.]
Q. How about the drainage of that road ? A. A great 

many of their sluice-ways are closed up ; there is no rea-
son why that road should not be drained.

30 Q. You have spoken of a bad place on the top of Van- 
devender’s h il l; what is the lay of the ground there, an 
can that place be drained ? A. Yes, s ir ; the lay of the 
ground there is that it slopes both ways; it is on t e 
highest; there is a good chance to drain it ; if a man 
can’t drain that he can’t drain anything.

Q. Is  that road drained any ? A. There are ditc es
on both sides.

Q. And the bad place continues ? A. Yes.
Q. Since the beginning of this suit has there been any

40 change in the turnpike? A. They have carted more on.
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Cross-examination—
Q. The place at Vandevender’s, where you spoke of 

drainage, that is a bad place there ? A. Yes, sir.
Q. It is on top of a h ill?  A. Yes, s ir; on the rise of 

the hill.
Q. And there is a descent on either side ? A. Yes, sir.
Q. And the water runs, of course, from that bad place 

on either side of the h ill ? A. It  can run both ways if 
the ditches are open.

Q There is a descent there? A. Yes, sir, almost; it 10 
eould be made to centre right there; the highest part 
right there could be made by that bad place, so it could 
run off.

Q. Don’t the water descend on either side? A. There 
is nothing to hinder it.

Q. Did you ever know water to stand on the side of a 
hill? A. If  you hold it in a cup it w ill stand on a h ill.

Q. But there is no cup there? A. There is a basin 
there—a hole; it w ill stand in a hole.

Q. That is a bad place ? A. Yes, sir. 20
Q. You say there is a descent there on either side ?

A. Yes, sir.
Q. Let us see if you are correct there; was that hole 

on top of the h ill ? A. Nearly so ; it was right on the 
rise, but it can be drained.

Q. Then it was on the side of the h ill, not on the top ?
A. There are two bad places; now I  won’t correct i t ; I  
will say there was a bad place right on top of the h il l; 
there was one I  did not count before ; it is all bad along 
there. 30

Q- And another on the side of the h ill ? A. A little 
dowu; yes, sir.

Q- On the further side, as you go from New Brunswick ?
A. No, this side.

Q- You said that there were only two particular occa-
sions when you had reason to find fault with this road ?

• I don’t say any such thin g; I  have had a great many
occasions to find fault.

Q- Didn’t you tell us there were two particular times
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that you particularly objected to? A. No; I did not 
say any such thing.

Q. One in the year 1884 and the other last spring? 
A. I  did not say that I  objected to it then ; I  don’t think 
there is a man on the ju ry understood me to say that I 
particularly objected to it ; I  said there was a time that 
I  had difficulty in getting through with four hundred 
feet of boards.

Q. Didn’t you say that those were the only particular 
10 times to which you adverted? A. Yes; those were the 

two particular times that I  referred to.
Q. What other times are there that you can refer us 

to, besides those? A. I  have not referred to any other; 
I  started to mention that once this spring I  was coming 
down with a one-horse wagon and he went up to his 
knees.

Q. Are there any others? A. I  have never had any 
particular difficulty in getting through, I  have never 
stuck fast; when I  started I  have gone through.

20 Q. At the time you adverted to, what season of the 
year was it.? A. Once in  February, 1884, and March, 
1885.

Q. Was it February, 1884, or February, 1883? A. It 
was this February one year ago.

The Witness— I  would say to the judge that I  did not 
mean to say, if  I  did say, there were ditches by this ba 
place spoken of by Yandevender’s ; there are no ditc es 
there; it is nearly level there,the ditches are below t a-

Q. Where did you strike the turnpike in trave ing- 
30 A. If  I  came from home directly, I  struck it at Mrs. an 

ner’s, but sometimes I went to Washington.
Q. You travel it at a ll times of the year? A. Yes,sir.
Q. Winter, fall, spring and summer? A. Yes,sir.
Q. Did you always pay your toll ? A. Always, excep 

when they would throw their gates open. *
Q. Did they sometimes throw the gate °Pen‘ 

Sometimes when the roads were bad and impassa e.
Q. You passed over them, didn’t you? A. P 

over them.
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Q. Then they were not impassable? A. Then I  would 
change that phrase, not impassable, but not tollable.

Q. You always paid the toll except when the gates 
were open? A. Yes, s ir; I  have never refused to pay 
my toll.

Q. On those bad occasions that you speak of were the 
gates thrown open? A. Yes, sir; the gates were open.

Defendant’s attorney also called as a witness, George 
Hatter.

George Hatter, called on behalf of the defendant, being 10 
duly sworn, testified as follows—

By Mr. Strong—
Q. Where do you reside? A. Washington, South 

River.
Q. What is your occupation? A. I  work here and 

there and everywhere.
Q. How long have you lived at Washington ? A. 

Five or six years, steady.
Q. How long have you known this Old Bridge turn-

pike ? A. About fourteen years. 20
Q. Did you know the road before it was a turnpike?

A. Yes, sir.
Qi Did you assist in making that turnpike ? A. Part 

of it.
Q. What part ? A. From Mrs. Tanner’s corner down 

to Lambert’s.
Q. That is coming towards New Brunswick? A. Yes, 

sir.
Q. How near to Weston’s m ills is Lambert’s ? A. Not 

quite a mile. 30
Q. You made then about how much of a turnpike—  

ow long a distance ? A. Somewheres about two miles.
Q. You worked on about two miles of it?  A. Yes,

sir.

Q. Who were you working for? A. Peter Jernee.
Q- Did you do any work for Charles E lkin s? A. I  

uid, afterwards.
13
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Q. Jernee had it first and then Mr. Elkins came? 
A. Yes, sir.

Q. Who formed the road from Tanner’s to Lambert’s, 
Jernee or Elkins ? A. Jernee formed the road and 
employed me and some others.

Q. Who worked with you? A. There was John 
Spratford and B ill.

Q, Who else ? A. We had only three men to a team- 
one driver and two men to a scoop.

10 Q. In  forming the road, how was it made? A. We 
plowed outside of the old road and in the ditches, and 
scooped it up in the middle.

Q. With scoops? A. Yes, s ir; wooden scoops.
Q. That was done by men under Peter Jernee ? A. 

Yes, sir.
Q. What time of the year was it?  A. It was in the 

middle of the summer.
Q. Do you know what year it was? A. I  don’t ex-

actly know what year.
20 Q- About what year ? A. About fourteen or fifteen 

years ago.
Q. After you had formed the road in this way, was 

was the centre of the road plowed at all ? A. No, sir; 
only in a couple of places, we plowed it to Shedden’s 
and McClure’s.

Q. But the centre of the road was not plowed out as 
a general thing, only the sides ? A. Only the sides.

Q. Did Mr. Elkins have anything to do with forming 
that road ? A. No, sir, not at that time.

30 Q. How much of the road was done when Mr. Elkins 
came ? A. The other end from Mrs. Tanner’s corner to 
Old Bridge was done, and then part on this end to Wes-
ton’s m ill.

Q. You worked on the road from Hardenburgb’s cor-
ner to Lambert’s ? A. Yes, sir.

Q. And you formed it up under Jernee ? A. Yes, 
sir.

Q. Did Mr. E lkins have anything to do with the form-
ing up of that road at any time A. No, sir.

40 Q. It  was formed before he came there? A. Yes, sir*
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Q, Was there any graveling done while Jernee had 
it? A. Yes, sir.

Q. On what part of the road ? A. On this end of the 
road, I graveled a mile.

Q. From Weston’s m ill to where ? A. From Karney’s, 
up toward Old Bridge.

Q. This mile that you graveled on this end took you 
how far—did it take you to Lambert’s? A. Yes, sir, 
above Mr. White’s.

Q. Who did you gravel that for? A. Peter Jernee.
Q. How did you gravel it?  A. He told me to just 

take and put a load in the centre of the road and drag 
it right down the length of the wagon and spread it a 
little bit outside of the wagon track.

Q. You dropped the loads the length of the wagon 
and spread the gravel outside of the wagon track ? A. 
Yes.

Q. That was by Peter Jernee’s orders? A. Yes, sir.
Q. How long was your wagon-bed ? A. About nine 

feet.
Q. In your graveling did you put two loads side by 

by side ? A. No, sir.
Q. Did you at any place put two loads side by side ? 

A. No, sir.
Q. You put single loads of gravel end to end all along? 

A. Yes. sir, one load here, and drop the next one right 
here at the end.

Q. How wide did you spread it ? A. He said outside 
of the wagon track, not to spread it any wider, it would 
spread itself.

Q. How deep did you leave the gravel when you 
spread it? A. It  was not over three or four inches.

Q. Was that so over the whole road that you grav-
eled? A. That is all I  did in Peter Jernee’s time.

Q. After Peter Jernee, who got it ? A. Mr. Elkins 
end Elmer Stout.

Q. Where did they gravel from and to ? A. They 
graveled from the other end this way, to where I  grav-
ed from Mrs. Tanner’s to Lambert’s.

Q. Did you gravel for them ? A. Yes, sir.

10

20

30

40
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Q. How did you gravel that? A. We graveled that 
the same way that I  put it on.

Q. The same way you graveled for Jernee ? A. Yes, 
sir.

Q. That is, one load at the end of the wagon and 
spread it out a little beyond the wheels ? A. Yes, sir.

Q. About three or four inches deep ? A. Yes, three or 
four inches ; I  didn’t measure it.

Q. At that time of the year that you graveled, were
10there any particularly bad spots noticeable in the road? 

A. No, sir, not then.
Q. Was there any particular pains taken with any bad 

place at that time ? A. No, sir.
Q. Do you know how that road stood the first winter 

after it was finished ? A. It  was a new road, and it was 
pretty bad.

Q. How bad was it ? A. It  was pretty bad; the 
wheels would go down pretty well.

Q. How has it stood winters generally since then?
20 A. In  the spring of the year it is pretty bad sometimes.

Q. In  making that road, did you make the road-bed 
between the ditches thirty-two feet wide ? A. That I 
could not say; we did not measure i t ; we went all by 
guess-work.

Cross-examination by Mr. Schenck—
Q. Can you tell when you began the construction of 

this road? A. I  could not tell.
Q. Can you tell the year it was ? A . No, sir, I  could 

not.
30 Q. Can you tell the season of the year when you com-

menced ? A. Yes, sir, along in the summer time.
Q. What time in the summer? A. Some time along 

in August.
A. Are you certain of that? A. Somewhere along 

there.
Q. The gravel was not put on the road until the next 

spring? A. No, sir.
Q. What time in the spring? A. When I  was dig-
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ging the gravel it was pretty cold weather ; we put on 
great lumps.

Q. Can you tell about in what month ? A. Some-
where along February or March.

Q. You do not call February spring, do you ? A. It  
was pretty near spring— I  know it was early in the year.

Q. What was the character of the road when the gravel 
was put on, frozen or not? A. The road was in fair con-
dition when we put that gravel on.

Q. Where did the gravel come from ? A. Right out 10 
of the turnpike road by Mr. K arny’s— near Weston’s 
mill—right out of the road.

Q. Was it good gravel ? A. Sand and gravel.
Q. Did you ever know any gravel that there was not 

some sand in it? A. Yes, sir.
Q. I  asked you whether this was good gravel ? A. It  

was not so extra good.
Q. I  asked you whether it was good ? A. I  told you 

it was sand and gravel.
Q. 1 asked you to say whether it was good gravel ? 20 

A. It was not so very good.
Q. I  didn’t ask you if it was so very good— I  asked 

you if it was good gravel ? A. It  was good gravel for the 
kind.

Q. How many kinds of gravel are there ? A. A good 
many kinds.

Q. Down there along that road? A. Yes, sir.
Q. Do you know that there is stone underneath ? A. 

Red shale—but that don’t make a good road.
Q. Don’t that depend upon where it is put? A. Yes,30 

sir.
Q. Don’t you know that red shale, in certain places, 

makes the best road ? A. On certain soils it might.

By Mr. Strong—
Q. You started to say something about your orders—  

what they were, from Jernee, about graveling ?
[Objected to.]
A. My orders were not to put any more than the length 

of the wagon and the width of it.
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Defendants attorney also called as a witness William 
Wilmott.

W illiam  W ilm ott, called on behalf of the defendant, 
being duly sworn, testified as follows—

By Mr. Strong—
Q. Where do you reside? A. On the road leading 

from the turnpike to Milltown.
Q. You formerly worked for Daniel McLaury? A. 

Yes, sir.
10 Q. You have known this turnpike how long? A. I 

have known it ever since it first started.
Q. Were you one of those who worked on the road? 

A. Some part of it.
Q. What part did you work on ? A. Where I  started 

in it was between Mr. White’s and Vandevender’s.
Q. Had the road between Tanner’s and Old Bridge 

been made then? A. Yes, sir.
Q. And the end of the road from Weston’s mill had 

been completed ? A. They had worked on that and 
20 formed it up, and nothing else.

Q. Who formed that? A. I  can’t tell you exactly who 
did— there were different teams on the road.

Q. When you came there you came with McLaury’s 
team ? A. No; I  was sent as a hand, to work with Hat* 
ter and John Spratford.

Q. Did you first work at forming the road or gravel-
ing it?  A. Forming it.

Q. You formed it from White’s to Vandevender’s? A. 
I  helped form the road from White’s to between William 

30 Serviss’ and Henry Serviss’.
Q. What distance ? I  should judge about a mile and 

a-half.
Q. How did you form the road ? A. We plowed down 

the old natural gutters before the road was formed, and 
took that dirt and formed it in the top of the road.

Q. You took it out with scoops? A. Yes, sir; these 
regular turnpike scoops; they were not what the over-
seers of the road work w ith; they ivre made square, and
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t wo me n, o n e o n e a c h si d e, t a k es h ol d — a n d t h er e i s a

tea m h o o k e d t o it. ■  .  , 9 .
Q. It was a w o o d e n s c o o p wi t h a st e el s h o v e l.  A.

Steel pl at e p ut o n. T
Q. W h o w er e y o u w or ki n g f o r ? A. P et er J er n e e

f or M c L a ur y.
Q. H o w wi d e w as t h at r o a d f or m e d ? A. J er n e e g a v e 

me a t e n f o ot p ol e at o n e ti m e t o m e as ur e s o m e of t h e 
r oa d, a n d h e s ai d h e w a nt e d, if h e c o ul d g et it, t hirt y- 

t wo f eet.
Q. W h at di d P et er J er n e e t ell y o u ? A. H e g a v e m e 

t his p ol e a n d t ol d m e if I c o ul d g et t hirt y-t w o f e et I 
s h o ul d d o it, b ut I c o ul d n ot g et t h at.

Q. Di d y o u t ell J er n e e t h at y o u c o ul d n ot g et it ? A.
Yes, sir; I will t ell y o u w h er e it w a s; it w as b et w e e n 
Mr. W hit e’s a n d V a n d e v e n d er’ s; h e c a m e a d a y or t w o 
aft er war ds, a n d I t ol d hi m I c o ul d n ot g et t h e ri g h t 
wi dt h h e w a nt e d, u nl e s s h e m o v e d t h e f e n c o o ut of t h e 
r oa d a n d c ut t h e r u b bis h fr o m t h e si d e s of t h e r o a d j 
of c o urs e t h er e w er e s p ots w h er e w e c o ul d n a v e g ot t h e 2 0 
wi dt h, b ut t h at w o ul d m a k e t h e g utt er v er y cr o o k e d 
we ha d t o f or m it u p str ai g ht.

Q. W h e n y o u t ol d P et er J er n e e t h at y o u c o ul d n ot 
get t hirt y-t w o f e et, w h at di d h e s a y t o y o u ? A. H e 
sai d we w o ul d h a v e t o d o t h e b est w e c o ul d; t h at w e 
c o ul d n ot fi g ht wit h t h e p e o pl e t h at t h e f e n c es b el o n g e d 
t o, s o I c h u c k e d t h e p ol e a w a y.

Q. W h at di d y o u b uil d t h e r o a d t o aft er t h at ? A. 
Acc or di n g t o t h e e y e, as n e ar as w e c o ul d g et.

Q. W as a n yt hi n g s ai d b et w e e n y o u a n d J er n e e at t h at 3 0 
ti me a b o ut pl o wi n g t h e r o a d i n t h e mi d dl e ? A. Y e s.

Q,. W h at w as s ai d ? A. I t ol d hi m t h e ri g h t w a y w as 
t o st art i n t h e c e ntr e, p ut f o ur h ors es t o t h e pl o w, a n d 
f or m t h e r o a d u p i n t h a t s h a p e, a n d pl o w t h e w h ol e t hi n g 
up, a n d t h e n h e w o ul d h a v e a r o a d.

Q. W h at di d J er n e e s a y t o t h at ? A. Y o u k n o w h o w 
every m a n h as his o pi ni o n ; h e di d n ot s a y a n yt hi n g.

Q. Di d y o u pl o w i n t h at r o a d ? A. N o.
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By Mr. Schenck—
Q. Did he ask you for your opinion ? A. No, sir; you 

know how men w ill talk about a road; I  told him I 
thought that was the proper way to form a road—up in 
that way.

Q. You are an expert, I  suppose ? A. I  find that a 
good way to make a good road ; I  have made some 
around my door-yard, and found that the gravel and 
dirt settle down together, and, as they settle, they make 

10 a harder bed.

By Mr. Strong—
Q. It  was not done in that road ? A. No, sir, not as 

far as I  worked.
Q. After you had formed the road in the way you 

mention, did you gravel it?  A. I  worked one day with 
Mr. Hatter; the man who was sent with the team was 
sick, and I  was sent in his place.

Q. How was the graveling done? A. It was put just 
a load thick— dropped right down in the road and spread 

20out a little bit, so as to keep the teams from stumbling 
as they came along the road.

Q. Were there two loads put side by side? A. No, 
sir, not the day that I  worked.

Q. What part of the road was that ? A. Between Mc- 
Laury’s and Lambert’s; that was the first day they 
started to gravel there, and it was a cold day.

Q. Did you work on the road after Elkins came there? 
A. No, sir.

Q. Did Elkins form any part of the road that you 
30worked on? A. No, sir, he did not.

Q. E lkin s formed no part of the road between Whites 
and Henry and W illiam  Serviss’ ? A. No, sir.

Q. But between Lambert’s and McLaury’s ? A. Yes, 
sir.

Q. The spring after that road was completed on this 
end, how did the road stand ? A. It  was pretty bad.

Q. In  what way ? A. The spring was wet and the frost 
coming out of the ground made the road very bad, being 
newly laid up.
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Q. That was before the gravel was put ou ? A. Yes, sir.
Q. After the gravel was put on next spring, how was 

it? A. That I  do not recollect much about, because at 
that time I  did not travel much over the road ; maybe I  
would go that way once a year, perhaps.

Q. The Weston’s m ill end of the h ill— there was that 
red shale regular formation ? A. Yes, sir.

Q, After that road was completed, with a wagon trav-
eling in the centre of that road and another wagon com-
ing up behind, was there room for the wagon to pass 10 
without the front wagon turning out? A. There were 
some places there would be trouble for another wagon to 
pass, after it was completed.

Q. How is it yet ? A. There are some places the same 
way yet.

Cross-examination by Mr. Schenck—
Q. This place that you speak of graveling is the same 

as Mr. Hatter speaks of? A. I  suppose it is.
Q. That was a distance of how far? A. I  don’t know ; 

he took a mile, and I  only worked one day graveling; 20 
it was over that part.

Defendant’s attorney also called as a witness John 
Spratford.

John Spratford, called on behalf of the defendant, be- 
ing duly sworn, testified as follows—

By Mr. Strong—
Q. Where do you reside? A. East Brunswick.
Q. On this turnpike? A. Yes, sir.
Q. How long have you lived there? A. Fourteen

years. . ■ oq

Q. Did you work on the turnpike? A. Yes, sir.
Q. For whom did you work ? A. Mr. Jernee.
Q. What work did you do on it?  A. Helped scoop 

UP the sides of the road into the middle.
Q. Who did you help ? A. George Hatter.

14
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Q. In  scooping up that road, and in forming it that 
way, did you go by measure ? A. No, sir.

Q. What did you go by ? A. Guess.
Q. What width were you guessing at ? A. Thirty-two 

feet.
Q. From where to where? A. From outside of ditch 

to outside.
Q. In  good weather, at a good time of the year, what 

is the condition of the road ? A. Good.
10 Q. In  bad weather in the spring of the year, what is 

the condition of the road? A. In  a good many places 
it is bad.

Q. Between your place and Weston’s m ill? A. Yes,sir.
Q. How is it beyond your place ? A. There are bad 

spots there.
Q. Are there worse spots than between your place and 

Weston’s m ill?  A. Yes, more worse spots.
Q. Can you tell how many ? A. I  think there are 

four the other way, and two between my place and Wes- 
20 ton’s m ill.

Q. How long have those bad spots been there? A. As 
a general thing, every spring.

Q. How bad are they; do horses and wagons break 
through ?

[Objected to.]
Q How bad are they ? A. Sometimes you mire into 

them.
Q. What do you mean ? A. A team go in with a load 

on a wagon, and you have to unload to get out.
30 Q. How many times have you known that to occur. 

A. Twice.
Q. To yourself? A. No, sir.
Q. How lately were those two times ? A. This spring 

a year ago.
[Objected to.]
Q. The first occasion, when was that ? A. Last spring 

— this spring a year.
Q. What kind of a load was it ? A. A load of oats.
Q. What kind of a team was pulling it ? A. A doub e 

40 team.
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Q. A good team ? A. Yes, sir.
Q. How deep did they go down? A. Down to the 

axletrees.
Q. What did they do with the load? A. Unloaded it, 

and carried it fifty yards; got the wagon out and loaded 
it up again.

Q. When was the next occasion ? A. In  the same 
spring; both occurred the same spring, and it was in 
the same place; I  don’t know whether it was before the 
oats were unloaded or after. 10

Q. Where was this place ? A. About twenty-three 
panel of fence the other side of John White’s ; opposite 
his pear orchard.

Q. Who got stuck on the second occasion ? A. I  could 
not tell you; a man from Monmouth county with a load 
of potatoes.

Q. How many horses did he have ? A. Two horses.
Q. What did he do? A. Unloaded them, got his 

wagon out and loaded them up again.
Q. After that road was completed, with a wagon going 20 

in the middle of the road and a person coming up with 
another carriage behind them, could they pass that 
wagon in the middle of the road if it did not turn out ?
A. In places.

Q. How in other places? A. They could not pass 
without they turned out.

Q. How is that at the preseqt time in places? A. 
Pretty much the same way.

Q. There are places where you cannot pass unless the 
wagon turns out? A. Yes, sir. 30

Q. Is the road higher or flatter than it was when first 
Made? A. I  think it is flatter.

Cross-exam ination by Mr. Schenck—
Q. Have you agreed to contribute to the expenses of 

this suit ? A. No, sir.
Q- Have you agreed to join in the defence of this suit?

A. No, sir.
Q- This bad place that you speak of—you have men-

tioned two places in the spring of 1884— have you known
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of any before that? A. As a general thing more or less 
every spring.

Q. Tell us what those are, those that are there every 
spring? A. One every spring this side of my house, 
near M cLaury’s farm, on the h ill.

Q. Where is the other? A. There was another one 
this spring at the bottom of the hill.

Q. Nearer New Brunswick ? A. No further from New 
Brunsw ick; there was a bad place up near Mr. Gordon’s, 

10 between that and White’s.
Q. You are speaking of those that are always there? 

A. Yes, sir.
Q. Go on ? A. Then there is one along by Mr. Chris-

tian’s, the other side of his house.
Q. Any others ? A. There is one near Henry Serviss’, 

just before you get to the Washington road.
Q. Any others ? A. I  don’t travel the -road any fur-

ther than that, as a general thing.
Q. Those are the five places that you say are there 

20 nearly every spring ? A. Yes, sir.
Q. Do they depend on the. character of the weather? 

A. When the frost is coming out.
Q. Are they some seasons worse than others? A. I 

don’t know but what they are.
Q. What does that depend on ? A. The depth of the 

frost.
Q. Are they bad at any other season of the year ex-

cept when the frost is coming out ? A. They are soft, 
but not so as to mire.

30 Q. When is that ? A. After a heavy rain they are a 
little soft.

Q. Generally they are pretty good ? A. As a general 
thing.

Defendant’s attorney also called as a witness Henry 
Serviss.

H enry Serviss, called on behalf of the defendant, being 
duly sworn, testified as follows—
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By Mr. Strong—
Q. What is your occupation ? A. Farmer.
Q. Where do you live ? A. East Brunswick.
Q. On the line of this turnpike ? A. Yes,w sir.
Q. How many years ? A. Fourteen years.
Q. Do you remember the road before it was a pike ?

A. Yes, sir. *’*' V  ^
Q. You live on what portion of the road ? A. Right 

at the first corner of the Washington road.
Q. That is where Stults turns off to go to W ashing-10 

ton? A. Yes, sir.
Q. Did you ever have anything to do with the work 

on this road ? A. I  did.
Q. Who did you work for ? A. For Mr. Jernee.
Q. On what part of the road did you work ? A. 

From Mrs. Tanner’s to M cLaury’s farm.
Q. What work did you do on the road ? A. Ploughed 

and scooped.
Q. What other men were working there with you ?

A. Mr. Spratford, Mr. George Hatter, and Mr. McLaury 20 
sent some man, and Mr. Jernee would fetch a man up 
from Old Bridge once in awhile.

Q. What was the direction of Mr. Jernee ? A. To 
form it as wide as we could get it.

Q. Up to any particular width? A. He wanted it 
thirty-two feet if he could get it.

Q. And if you could not get it ? A. To let it go.
Q. This thirty-two feet was to be from what place to 

what place ? A. From outside of ditch to outside of 
ditch. 30

Q. In your forming this road, did you measure it ?
A. No, sir.

Q. What did you go by ? A. Went by the road.
Q. You did not measure it at a ll ? A. No, s ir ; we 

had measured it before the pike was taken; I  knew ex-
actly where the stakes stood.

Q. Did you put it according to stakes ? A. No, sir.
Q. Why didn’t you make it according to stakes ? A. 

The fences were in the way.
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Q After you had made the road, did you have anything 
to do with the graveling of it?  A. No, sir.

Q. Did you see the gravel after it was put on ? A I 
did.

Q. How wide did they gravel it ? A. They dropped 
the loads one right after the other, and spread it out 
about five feet two inches, and about nine feet long.

Q. Over what part of the road ? A. The whole of it.-
Q. From Tanner’s to New Brunswick ? A. Yes, sir. 

10 Q. Do you know how deep they graveled it? A. 
Somewhere about four inches in the centre.

Q. What time of the year was it when it was com-
pleted ? A. About 1871— it was back of that I  worked.

Q. How was the road after it was completed—in good 
weather? A. About like other roads.

Q. In  bad weather how was it ? A. As bad as other 
roads.

Q. After the road was finished, could one wagon pass 
another, going in the same direction, if the front wagon 

20 did not turn out ? A. In  the narrow places they could 
not.

Q. How is it at the present time ? A. They cannot 
pass a man going along with a load of hay yet in a 
narrow place.

Q. You were present at the time the road was meas-
ured by your nephew, David Serviss? A. Yes, sir.

Q. You saw the measurements taken and heard them 
called off? A. Yes.

Q. Between Mrs. Tanner’s and New Brunswick, is 
30 there thirty-two feet of travelable road for wagons? A. 

There might be in one or two places, but not on the 
pike.

Q. In  those one or two places that you speak of, where 
would they have to go ? A. Go out in the gutter.

Q. Can wagons travel in the gutters all the way ? A. 
No, sir.

Q. Can they most of the way, without upsetting ? A. 
I  w ill say about one part.

Q. That is, how much do you mean? A. I  will give
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them half the turnpike that they can travel in the* gut-
ter, and half they cannot.

Q. I  forgot to ask you if you ever upset on this road 
yourself? A. I  have.

Q. When and where? A. The horse saw a little 
bunch of hay in the road, and he went off the bank and 
put me out.

Q. Where was that ? A. On the other side of Shed- 
den’s.

Q. Before you get to Mrs. Tanner’s ? A. Yes, sir ; u p -10 
set me and Harry French.

Q. Have you seen any other upset? A. I  have.
Q. How many ? A. One.
Q. When was that ? A. About four years ago.
Q. Where was it?  A. Right where Mrs. Tice has 

rails laid along the pike, about fifty yards from my 
house.

Q. Who went over there, and how did it happen ? A.
I don’t know who they were; I  did not go out to see; 
they got out and righted up the wagon and went off. 20

Q. What kind of a wagon? A. A buggy.
Q. Do you know how they came to upset? A. No, sir.
Q. Have you known any unfortunates to get mired in 

that turnpike ? A. I  have.
Q. How often ? A. I  have known four or five this 

year.
Q. Without going into details, who have you known ?

A. Charles Cormick, Alfred Stults, a lager beer wagon, 
and a man who had a load of goods— furniture— coming 
this way. 30

Q,. Was it you that saw the drug store man mired ?
A. I saw him upset— I  didn’t see him upset, but I  came 
up and saw him picking up the bottles.

Q. Where was that ? A. That was by Mrs. McClure’s.
Q. It was beyond Newmeyer’s? A. Yes, there by the 

gully.
Q. That was how long ago ? A. About two years ago.
Q- Was there any railing where he went over? A.

No, sir
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Q- Has there been any railing put there since? A. 
No, sir.

Q. Is there any railing along that road anywhere? 
A. No, sir.

Q. These men that you have spoken of as miring this 
year, how deep did they go down ? A. So deep they 
could not get out, some of them.

Q. Charles Cormick, did he get out ? A. After un-
loading his boards.

10 Q. Alfred Stults, what did he do ? A. Some one had 
to help him out.

Q. The lager beer wagon ? A. They helped him out.
Q. How big a load did he have on ? A. A pretty good 

load.
Q. And the furniture man ? A. I  did not go down by 

h im ; I  saw him from my house; a lot of people came 
there and helped him out.

Q. Have you seen them mire on the road previous to 
this year ? A. I  saw one last yTear.

20 Cross-examination by Mr. Schenck—
Q. You have known this turnpike for several----  A.

Yes, sir, and knew the road before they got it.
Q. During the greater part of the year during this 

time how did you find the condition of that turnpike? 
A. Sometimes good and sometimes bad.

Q. When were the times when it was bad ? A. When 
it would rain.

Q. Any other times ? A. I  suppose when the ground 
would be soft from the frost coming out.

30 Q. You say the road is bad when it rains and in the 
spring when the frost comes out; at all other times is it 
good ? A. When other roads are good, that is good.

Q. At other times is it a good road ? A. It is a good 
road when dry.

Q. That don’t answer the question ; is it good at other 
times than the spring or after a rain ? A. A good road 
when it was dry weather.

Q. Is  that the best answer you can give? A. Yes, sir.
Q. Did you know anything about the graveling? A*
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I saw it dumped right along by my house and a ll along 
the road.

Q. By whom ? A. By my team; by Charles Elkins 
teams. I

Q. When was that ? A. It  must have been about 1872 
or 1873.

By M̂r. Strong — ,
Q. How has this turnpike been this spring, compared 

with other roads in the township? A. About like the 
rest of them. *

By Mr. Schenck—
Q. How do you mean, about like the rest of them ?

A. When they are good that is good, and when the oth-
ers are bad that is bad.

Defendant’s attorney also called as a witness John 
Newmeyer.

John Newmeyer, called on behalf of the defendant, 
being duly sworn, testified as follows—

By Mr. Strong—
Q. Do you live on the line of this road ? A. Yes, sir, 20 

three-quarters of a m ile; where the Swan tavern used 
to be.

Q. That is before you get to Mrs. Tanner’s? A. Yes, 
sir.

Q. How long have you lived there ? A. Twenty- 
seven years.

Q. Do you remember the building of this turnpike ?
A. Yes, sir.

Q. At the time it was building, how was the gravel 
put on? A. A ll I  saw was one load right ahead of the 30 
other.

Q. For how many wagon tracks ? A. Just one wagon 
track.

Q. Have you helped people out of the mud in that 
road? A. Yes, sir.

15
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[Whereupon defendant’s attorney offered to prove by 
this witness especial instances when he had assisted per-
sons out of the mire in said road in the spring of A. D. 
1885, and insisted that the same would be competent 
and legal evidence in the cause, as showing, in part, the 
condition of said turnpike ever since its construction, 
continuously.]

[And thereupon plaintiff’s attorney objected to such 
offered evidence, and insisted that the same was incom* 

10 petent and illegal.]
[But his honor the judge held the said offered evidence 

incompetent and illegal, and refused to allow it to be 
made to the jury. To which ruling defendant’s attorney 
prayed an exception, and it was sealed accordingly.]

E. W. SCUDDER. [ l . s.]

Q. From the time of the construction of that road to 
the present time, how has it been in the spring of the 
year in spots? A. Every spring, bad.

,Q. How has that road been in the spring of the year, 
20compared with other roads in the neighborhood? A. 

Some of the roads that go up to Spottswood and around 
there are better than where I  live.

Cross-examination by Mr. Schenck—
Q. What other roads are better than the turnpike ? A. 

The road that leads to Spottswood and Jamesburg.
Q. What other one? A. I  don’t know of any other; 

I  don’t go any except those two roads.
Q. How is that Spottswood and Jamesburg roads bet-

ter than this turnpike ; in what respect is it better ? A. 
30 It  is not so miry.

Q. When do you speak of? A. In  the spring, or when 
there is there is three or four days’ rain.

Q. Do you speak now of the whole of the road, or 
particular parts of it ? A. In  particular parts.

Q. When are those parts bad ? A. In  the spring and 
after heavy rains.

Q. In  the spring when the frost comes out of the 
ground ? A. Yes, sir.
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Q. And after three or four days rain ? A. Yes.
Q. Generally the road is good, isn’t it?  A. Now,

yes. i ii
Q. Generally it is good, isn’t it, at nearly all seasons

of the year? A. Except after heavy rains.
Q. Other times it is good ? A. Yes, sir.
Q. How long have you traveled the turnpike? A.

Ever since it has been a turnpike.
Q. Do you pass through the toll-gate? A. I  pass 

sometimes; I  don’t come to New Brunswick very often. 10 
Q. You don’t go through either gate ? A. No.
Q. You travel between gates? A. Yes.

And plaintiff’s attorney asked witness the following
question— .

Q. When you did pass through the toll-gate, did you
pay.toll? ^

[Whereupon defendant’s attorney objected to said 
question, and insisted that it was incompetent and i l -
legal, because it was not proper cross-examination, and 
because his payment, if  made, could not affect defen-20 
dant.]

[And thereupon plaintiff’s attorney insisted that it 
was a competent and legal question.]

[But his honor the judge held said question to be com-
petent and legal, and directed the witness to answer it.
To which ruling defendant’s attorney prayed an excep-
tion, and it was sealed accordingly.]

E. W. SCUDDER. [ l . s .]

Whereupon witness answered as‘follows—
A. Yes, sir. 30

And defendant’s attorney also called as a witness Sax-
ton Newmeyer.

Saxton Newmeyer, called on behalf of the defendant, 
being duly sworn, testified as follows—

By Mr. Strong—
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Q. You are a son of John Newmeyer? A. Yes, sir.
Q. And live with your father V A. Yes, sir.
Q. How many years have you known this turnpike? 

A. Ever since I  can remember.
Q. How old are you ? A. Twenty-eight.
Q. How has that road been in the spring of the year 

ever since you have known it ? A. When the weather 
was dry the road was good, and when it was wet or the 
frost coming out, it was bad.

10 Q. That was ever since you have known it? A. 
Yes, sir.

Q. Are there any bad spots in the road near your 
house? A. Yes, sir.

Q. Which side of the house ? A. Both sides.
Q. About how long are they, how continuous? A. I 

never measured them, I  could not say exactly.
[Whereupon defendant’s attorney offered to prove by 

this wicness specific instances where he had helped per-
sons out of the mire in said turnpike road in A. D. 1885, 

20 and in previous years since its alleged completion, and 
insisted that such proof would be competent and legal 
evidence in the cause, as showing an improper construc-
tion of said turnpike originally, and its continuous con-
dition therefrom.]

[And thereupon plaintiff’s attorney objected to such 
offered evidence and insisted that the same was incom-
petent and illegal.]

[But his honor the judge held said offered evidence in-
competent and illegal and refused to allow it to be made 

30 to the jury.]
[To which ruling defendant’s attorney prayed an ex-

ception, and it was sealed accordingly.]
E. W. SCUDDER. [l . s.]

Cross-examination—
Q. What is the character of the soil there where these 

bad spots are? A. Clay loam.
Q. Springy bottom ? A Yes, sir.
Q. The water oozes up from underneath ? A. Yes, sir.
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Q. What is the lay of the land— is it flat and level?
A. It is rather low.

Defendant’s attorney also called as a witness, Richard 
Serviss.

Richard Serviss called on behalf of the defendant, being 
duly sworn, testified as follows—

By Mr. Strong—
Q. Where do you reside? A. Near Hardenburgh s 

eorner, about half a mile from there.
Q. Do you reside on the line of this turnpike ? A. No,

sir, about half a mile off.
Q. How long have you lived there ? A. Since 1853.
Q. You the county collector? A. I  am.
Q. You travel over the road frequently from your 

house to this city? A. Yes.
Q. About how often on an average ? A. Some weeks 

every day in the week.
Q. For how long have you been doing that ? A. Two 

years, now.
Q. Prior to that how often on an average did you travel 20 

over the road ? A. Sometimes three or four times a 
week.

Q. You have known this road how long, prior to its 
being a turnpike ? A. For forty years.

Q. Have you ever been road-master or overseer of the 
road? A. Yes, sir.

Q. How long have you been a road-master or overseer 
on the road ? A. I  think I  was not road-master of that 
particular road, only two years; I  was elected in 1850 
and 1851. 30

Q. How many years have you been a road-master in 
your own township ? A. Probably thirty-eight, years;
I was elected, I  think, before I  was of age, and have been 
road-master every year except two.

Q. Have you known of anybody else since the road 
has been a turnpike, constructing a portion of that road ?
A.. Mr. Christian, right by his house in front of it, for
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bi s o w n c o n v e ni e n c e, gr a v el e d it t h er e, s o t h at it ma de a 
g o o d h ar d r o a d t h at n e v er br e a k s t hr o u g h.

Q. W h e n di d h e gr a v el t h er e ? A. I t hi n k h e has put 
it o n at t w o or t hr e e ti m es.

Q. D o y o u r e m e m b er w h at y e ar s ? A. N o- I c oul d 
n ot t ell.

Q. W a s it b ef or e or aft er t his r o a d w as a t ur n pi k e? 
A. Si n c e t h e r o a d w as a t u r n pi k e; h e di d n ot o w n t he 
pr o p ert y b ef or e it w as a t ur n pi k e.

1 0  Q. F o r h o w l o n g a dist a n c e di d h e gr a v el t h er e by 
hi s h o u s e ? A. T h at I c o ul d n ot s a y; it m a y b e f ort y or 
fift y y ar d s.

Q. P ri o r t o hi s gr a v eli n g t h at pl a c e, h o w w as it ? A. 
I n t h e s pri n g of t h e y e ar it w o ul d g o t hr o u g h t h e sa me 
as t h e ot h er p arts of t h e r o a d.

Q. Aft er Mr. C hri sti a n c o m pl et e d it, h o w w as it ? A. 
I t h a s b e e n v er y g o o d; aft er h e fir st gr a v el e d it, it br ok e 
t hr o u g h t h e fir st y e ar, a n d t h e n h e g a v e it a n ot h er c oat 
of gr a v el, a n d it h a s b e e n v er y g o o d si n c e.

2 0 Q. H a s it br o k e n u p si n c e ? A. N o, sir.
Q. J u st at t h e e n d of t h e . pl a c e w h er e Mr. C hristi a n 

gr a v el e d, is t h er e or n ot a b a d s p ot i n t h e r o a d ? A. At 
b ot h e n ds t h er e ar e b a d s p ots.

Q. I s t h er e a n y r e as o n w h y t h os e b a d s p ots c a n n ot be 
m a d e g o o d ?

[ O bj e ct e d t o.] [ S u st ai n e d.]
Q. W a s t his pi e c e of gr o u n d at Mr. C hristi a n’s ma d e 

a g o o d r o a d b ef or e h e m a d e it ? A. ■, N ot a g o o d r o a d; 
n o, sir.

3 0 Q. W a s t h e pi e c e of r o a d at e a c h e n d of Mr. C hris-
ti a n’s r o a d m a d e a g o o d r o a d w h e n it w as c o nstr uct e d 
b y t h e t ur n pi k e c o m p a n y ? A. N ot s o b ut w h at it g oes 
t hr o u g h.

Q. H a s it b e e n m a d e s o fr o m t h at ti m e t o t his, s o t h at 
it d o n’t g o t hr o u g h ? A. N o, sir; t h at is, i n b a d w e at h er.

Q. I n g o o d w e at h er, h o w i s t h e t ur n pi k e ? A. G o o d 
t h e n.

Q. S u c h w e at h er as t o- d a y ? A. C ert ai nl y; it is dr y.
Q. I n  b a d w e at h er, h o w i s t h at t ur n pi k e ? A. I n wet 

4 0 w e at h er, it i s b a d,; w h e n e v er, it i s w et e n o u g h t o s oft e n
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t he cl a y — t h e b ott o m of t h e r o a d i s cl a y —it i s a b a d 
pi ece of gr o u n d t o m a k e a r o a d u nl e s s y o u p ut pl e nt y 
of gr a v el o n, ari d as s o o n as it b e c o m es w et it mi x e s u p ; 
t he be d of t h e r o a d is g o o d b ri c k cl a y.

Q. Di d y o u s e e t h e c o n str u cti o n of t his r o a d w h e n it 
was b ei n g m a d e ? A. I di d.

Q. Y o u tr a v el e d o v er it t h e n ? A. Y e s.
Q. Q uit e fr e q u e ntl y ? A. Y e s, sir.
Q. H o w m u c h gr a v el di d t h e y p ut o n ? A. T h at I 

c o ul d n ot t ell. . 1 0
Q. H o w wi d e a s p a c e di d t h e y gr a v el ? A. T h e wi dt h 

of t h e w a g o n.
Q. D o y o u k n o w h o w t hi c k t h e gr a v el w a s ? A. T h e y 

dr o p pe d a l o a d a n d t h e n a n ot h er ri g h t at t h e e n d of it.
Q. I n y o ur o pi ni o n, as a pr a cti c al r o a d o v ers e er, di d 

t hey gr a v el t h at r o a d i n t h e b a d pl a c e s wit h e n o u g h 
gr a v el? A. N o, sir.

Q. H a v e t h e y fr o m t h at ti m e t o t his ? A. N o, sir.
Q. I s t h er e a n y r e as o n w h y t h at r o a d c a n n ot b e 

dr ai n e d? ■ • 2 0

[ O bj ect e d t o as a s s u mi n g t h at it i s n ot dr ai n e d.]
Q. I s t h er e a n y r e as o n w h y t h at b a d s p ot o n t h e t o p 

of V a n d e v e n d er’s hill c a n n ot b e dr ai n e d ? A. N o, sir.
Q. H o w is t h e sl o p e of t h e gr o u n d ? A. I t f all s e a c h 

way.
Q. Aft er t h at r o a d w as c o n str u ct e d, h a v e y o u e v er e x-

p eri e nc e d diffi c ult y i n p a ssi n g ot h er w a g o ns o n t h e r o a d ?
A. I n a gr e at m a n y pl a c e s; i n m a n y pl a c e s, if y o u g ot 
b e hi n d a w a g o n t h at i s g oi n g t h e s a m e w a y t h at y o u 
wer e, y o u c a n n ot h a ul o ut a n d p ass t h e m, y o u h a v e t o B O 
watc h f or a n o p p ort u nit y; it is b ett er t h a n w h e n it w as 
first f or m e d u p, f or t h e n it w as d a n g er o u s t o u n d ert a k e 
t o d o it, u nl ess y o u h a d a g o o d pl a c e t h at y o u k n o w y o u 
c o ul d g et b y.

Q. I s t h er e a n y of t h at tr o u bl e n o w ? A. T h er e ar e 
s o me pl a c es y et, if a m a n i s d ri vi n g t h e s a m e w a y y o u 
ar e, a n d y o u w a nt t o g et a h e a d.

Cr oss- e x a mi n ati o n b y Mr. S c h e n c k —
Q. Will y o u t ell u s w h er e t h er e i s s u c h a pl a c e as t h at
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on the road where, with a wagon ahead, you cannot pass 
on either side with perfect facility? A. There is no 
place on the road that you cannot pass, if a man pulls 
out and lets you pass.

Q. I  want you to tell where there is such a place on 
the road ? A. There is a place the other side of Henry 
Serviss’, beyond his house.

Q. How far beyond his house ? A. About half way 
between his house and the next house.

10 Q. Whose is the next house ? A. W illiam  Serviss’.
Q. Where is there another? A. Between there and 

John Newmeyer’s.
Q. What distance between ? A. About half way.
Q. Any other? A. There is a place along this side of 

McClure’s, if  a man remained right in the road driving 
the same way you are, you could not pull out and goby.

Q. How far this side of McClure’s? A. It runs nearly 
from McClure’s to Newmeyer’s.

Q. Any other ? A. Those are the worst places.
20 Q. Is  there any other place than those ? A. There is 

a small streak of it there at White’s, along by that gutter.
Q. Is  that all ? A. That is all, I  think.
Q. You have travelled over this turnpike ever since 

its construction ? A. Yes, sir.
Q. You are a stockholder ? A. Yes.
Q. And have not paid toll by reason of being a stock-

holder? A. No, sir.
Q. That exempts you? A. I  have never paid toll 

since I  owned the stock; before that I  paid toll.
30 Q. That was when ? A. Six or seven years ago.

Q. Prior to six or seven years ago you had paid toll 
regularly ? A. Yes, I  think there was one year that I 
bought commutation tickets.

Defendant’s attorney also called as a witness Seaman 
T. Christian.

Seaman T. Christian, recalled on behalf of the defend-
ant—
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B y Mr. Str o n g —  . 4 .  v
Q. Y o u li v e o n t h e li n e of t his t u r n pi k e ? A. Y es,

sir. *
Q. H o w l o n g h a v e y o u li v e d t h er e ? A. Si x y e ars.
Q. A n d d uri n g t h at ti m e y o u h a v e k n o w n t h e t ur n-

pi k e? A. Y e s, sir.
Q. W h at h as b e e n t h e c o n diti o n of p orti o n s ot t h at 

t ur n pi k e, c o m p ar e d wit h ot h er r o a ds i n t h e n ei g h b or-
h o o d, w hil e y o u h a v e li v e d t h er e ? A. I t i s a b o ut t h e 
worst r o a d y o u c o ul d fi n d, s o m e p art s of it.  ̂  ̂ 1 0

Q. W h y ? A. W ell, o n a c c o u nt of it s b ei n g mir y.
Q. A n y ot h er r e as o n ? A. S o m e ot h er r o a ds ar e b ett er 

s oil t h a n t h at; t h at i s o n e r e as o n w h y it w o ul d b e w ors e

s o meti mes. •  ;
Q. H a v e y o u c o n str u ct e d a n y p orti o n of t h at r o a d

y o urs elf si n c e it h as b e e n a t ur n pi k e ? A. I m a d e a 
p orti o n of it i n fr o nt of m y b uil di n g.

Q. H o w l o n g a p orti o n ? A. S o m e w h er e a b o ut ni n et y 
f eet, or fr o m s e v e nt y-fi v e t o o n e h u n dr e d f e et.

Q. D o y o u m e a n f e et or y ar d s ? A. Y a r d s; I m e a n 2 0 
s ev e nt y-fi v e t o o n e h u n dr e d y ar d s.

Q. W h e n di d y o u c o n str u ct t h at r o a d, w h at y e ar ? A.
I d o n’t k n o w w h at y e ar, e x a ctl y.

Q. H o w di d y o u m a k e it ? A. B y c arti n g gr a v el i n 
it; I c art e d s o m e st o n e a n d br o k e u p w h e n Mr. H er b ert 
was w or ki n g o n t h e r o a d, t o s h o w hi m h o w h e c o ul d 
make it h ar d; t h at w as o nl y o n a pi e c e, b ut t h e r est of 
it I di d wit h cl e ar gr a v el a n d l o a m.

Q. T h at w as Bi d dl e H er b ert ? A. Y e s; h e w as s u p er-
i nt e n di n g it. 3 0

Q. At t h at ti m e di d y o u a n d H er b ert h a v e c o n v ers a-
ti o n a b o ut t h e pr o p er c o n str u cti o n of t h e r o a d ? A. Y e s.

Q. C a n y o u t ell u s w h at w as s ai d ? A. N o, I d o n’t 
k n o w t h at I c a n.

Q. W as t h er e a n y f a ult f o u n d a b o ut t h e c o n str u cti o n 
of t he r o a d b y a n y b o d y ? A. I h a v e al w a y s f o u n d f a ult 
wit h it, e v er si n c e it h a s b e e n m a d e.

Q. T o w h o m ? A. T o Mr. H er b ert, Mr. Dis br o w, Mr. 
Pet ers o n a n d ot h er s; I d o n ot r e m e m b er a n y ot h ers, b ut 
t o t he m p arti c ul arl y I h a v e gr u m bl e d a b o ut it.  4 0

1 6
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Defendant’s attorney also asked witness the following 
question:

Q. What did they say in response to your complaints?
[Whereupon plaintiff’s attorney objected, and insisted 

that said question was incompetent and illegal.]
[And thereupon defendant’s attorney insisted that the 

same was competent and legal; to show the turnpike 
company’s admissions that its road was improperly 
built, and offered to prove by witness that the persons 

10 referred to then requested witness to keep quiet and the 
turnpike company would make the turnpike a good 
road.]

[But his honor the judge held said question and 
offered evidence illegal, and refused to allow the same 
to be answered or to go to the jury.] [To which ruling 
defendant’s attorney prayed an exception, and it was 
sealed accordingly]

E. W. SCUDDER. [l . s.]

Q. After you had constructed your road in the way in 
20 which you have spoken, how did that road stand the 

weather? A. Good.
Q. Does it break up in the spring, like the rest of 

them ? A. No, sir.
Q. At each end of the piece that you had constructed, 

how is the road in wet weather? A. This spring and 
spring before it, at the end a horse would go down ; the 
other end went down last spring, and this spring the 
horses went through when within eight or ten feet of the 
road that I  graveled; I  have never seen it go down 

30 where I  graveled.
Q. How many years ago? A. I  put some on last fall 

— I  done it twicer-four or five years ago I  did it.
Q. Have they ever shut the gates on you for refusing 

to pay toll ? A. Yes, sir.
Q. When was that? A. That was when the turnpike 

was first made— I  think twelve years ago.
Q. What did you do ? A. I  said: “ Are you taking 

toll this m orning?” and he said, “ Yes.” I  said, ‘ I  am 
not paying anything when I  can’t trot with a light wagon
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ov er t his r o a d; I a m n ot g oi n g t o p a y t o ll a n d  I g ot 
o ut a n d o p e n e d t h e g at e, a n d w h e n I c a m e b a c k I di d 
n ot st o p f or t h e t oll- g at e at all.

Q. W as t h er e a p ol e a cr oss t h e r o a d ? A. Y e s, sir.
Q. W h at di d y o u d o ? A. W e nt ri g h t t hr o u g h.
Q. R u n t h e p ol e d o w n ? A. Y e s, sir.
Q. Aft er t h at w h at di d y o u d o ? A. T h e y di d n ot d o 

a n yt hi n g n or I eit h er.
Q. Di d t h e y c h ar g e y o u t oll aft er t h at ? A. I al w a y s 

pai d t oll w h e n I t h o u g ht it w as t oll a bl e, at t h at ti m e, 1 0  

bef or e I m a d e a n y arr a n g e m e nt.

Cr oss- e x a mi n ati o n b y Mr. S c h e n c k —
Q. Di d y o u p a y f or p a ssi n g t hr o u g h t h e t oll- g at e u p 

t o t h e p eri o d of w hi c h y o u h a v e s p o k e n, w h e n t h e y 
st o p pe d y o u ? A. I w e nt t hr o u g h m or e t h a n t h at o n c e; 
w h e n ev er t h e t ur n pi k e w as s o I c o ul d tr ot al o n g wit h a 
li g ht w a g o n I h a v e n e v er r ef us e d t o p a y; w h e n e v er I 
c o ul d n ot d o t h at, b ut h a d t o w al k m y h ors es t hr o u g h 
t he m u d, I r ef us e d t o p a y.

Q. W h at s e as o n of t h e y e ar w as it w h e n y o u h a d t o 2 0 
wal k y o ur h ors es t hr o u g h t h e m u d ? A. S o m eti m es i n 
t he wi nt er.

Q. Aft er a st or m ? A. Y e s; it i s al w a y s g o o d w h e n it 
is dr y a n d fr o z e n h ar d.

Q. I as k e d y o u if it w as aft er a h e a v y st or m ? A. I 
d o n’t r e m e m b er a n yt hi n g a b o ut st or m s; I a m t al ki n g 
a b o ut t h e c o n diti o n of t h e t ur n pi k e; I di d n’t s a y a n y-
t hi n g a b o ut st or m s; I s ai d w h e n t h e y w er e w et.

Q. W h at c a us e d t h e w et — w as it a st or m ? A. I s h o ul d 
t hi n k s o — r ai n w o ul d m a k e it w et. 3 0

Q. T h e n it w as aft er a r ai n st or m ? A. I s u p p o s e it 
was. ■ ' ..

Q. W as it i n t h e s pri n g of t h e y e ar w h e n t h e fr o st w as 
c o mi n g o ut of t h e gr o u n d ? A. S o m eti m es it w as i n 
J a n u ar y — fr ost c o m es o ut i n J a n u ar y, s o m eti m es.

Q. T h e n it w as w h e n fr o st w as c o mi n g o ut of t h e 
gr o u n d? A. W h e n t h e fr o st w as c o mi n g o ut, or w h e n dt 
was wet.
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By Mr. Strong—
Q. At those times when you drove through this gate 

without paying, was there anything said about com-
plaining to the managers of the road ? A. They were 
going to report me to Mr. Herbert; that is what I 
wanted them to do.

Q. They told you so? A. Yes, and that is what I 
wanted.

Q. What did you say to them about it?  A. I  didn’t 
10 say anything more than I  have said here—they said 

they would report me, and I  said go ahead and do it.

Defendant’s attorney also called as a witness Charles 
Bissett.

Charles B issett, called on behalf of the defendant, being 
duly sworn, testified as follows—

By Mr. Strong—
Q. You live on the line of this turnpike? A. Yes, 

sir.
Q. How long have you lived there ? A. More or less 

20 all my life.
Q. Before it was a pike? A. Yes, sir.
Q. You remember the fact of the construction of the 

road? A Yes, sir.
Q. Have you ever driven along the road and at-

tempted to pass a person driving in front of you, after 
it was a turnpike? A. Yes, sir.

Q. How long ago was that about? A. There have been 
several times.'

Q. What did you do ? A. I  have turned out and un- 
30dertook to go by, and I  would come back again until I 

could get their attention, and get them to let me go by.
Q You had to pull back ? A. I did, rather than to 

run the risk of turning over.
Q. Is  it  possible at the present time, at all places of 

that road between New Brunswick and Tanner’s, to pass 
a man going in the same direction if he keeps in the
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road, with perfect safety? A. I  think not; in some 
some places it is better than it used to be,'though.

Cross-examination by Mr. Schenck—
Q. Traveled it at all times of the year ? A. Yes, s ir ; 

more or less; this spring I  would not send my teams 
until the roads were good.

Q. That was in the spring when the frost was coming 
out? A. Yes, sir; or in the winter when the road was 
bad.

Q. That was the time when all the roads were notori- 10 
ously bad, and farmers, as a rule, do not cart? A. No. 
sir; I  do not whenever the frost is coming out.

Q. Do you not know that to be the rule among farmers?
A. Yes, s ir ; but I  didn’t know that it was a rule on turn-
pikes.

Q. Did you ever have any trouble, except in the spring 
when the frost was coming out of the ground ? A. No 
more than turning out for vehicles; I  have been in the 
mud pretty bad.

Q. That was during wet times ? A. Y es; in the spring. 20
Q. At all other times you never had any difficulty in 

traveling ? A. No, sir ; not when the roads were good.

Defendant rests.

And thereupon plaintiff’s attorney called in rebuttal 
the following witnesses—

Daniel M cLaury, called on behalf of the plaintiff, being 
duly sworn testified as follows—

By Mr. Schenck—
Q. You formerly lived and owned property along the 

line of this turnpike ? A. Owned property on the turn- 30 
pike and lived within the corporation of New Brunswick.

Q. Is that the place that has been designated here as 
the McLaury place along the line of the road? A. Yes.

Q. Did you own that place at the time of the construc-
tion of this turnpike? A. Yes, sir.
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Q. Did you take any part in the construction, in furnish-
ing the gravel, or otherwise? A. Not in furnishing the 
gravel; but my men helped do a good deal of work at ' 
times; I  did not work on it myself.

Q. But you sent your men ? A. Yes, sir; and a team.
Q. Do you remember what season of the year it was, 

and what year?
[Objected to as not rebuttal.]
[Objection overruled.] [Exception.]

10 A. Most of the work was done in the fall.
Q. What year ? A. I  can’t give you the year posi-

tively; I  think about 1869 or 1870.

Plaintiff’s attorne}' called as a witness in rebuttal—

Andrew  J. D isbrow , recalled on behalf of the plaintiff.

By Mr. Schenck—
Q. Has your attention been called during the progress 

of the trial, to the spots which have been called bad 
spots in this road, and which has been characterized as 
having been so since its construction? A. Yes,sir.

20 Q- Are you fam iliar with the ground at those poiuts? 
A. Yes, sir.

Q. Tell what efforts were made, if any, in the begin-
ning in the construction of that road, to remedy the 
difficulty arising from the nature and character of the 
soil at those spots ?

[Whereupon defendant’s attorney objected to said 
question as not proper rebuttal, and insisted that said 
question was for that and other reasons incompetent and 
illegal.]

30 [And thereupon plaintiff’s attorney insisted that it 
was competent and legal.]

[But his honor the judge held said question com p e-
tent and legal as rebuttal, and that witness should an-
swer it.]

[To which ruling defendant’s attorney prayed an ex-
ception, and it was sealed accordingly.]

E. W. SCUDDER. [l - s.]



COURT OF ERRORS AND APPEALS. 127

Whereupon witness answered said question as fol-
lows—

A. Being aware of the nature of the soil, of course 
you might say, we put more gravel there than anywhere 
else on those spots in places.

[Mr. Schenck, plaintiff's attorney, then made the fol-
lowing offer: Mr. Serviss and. Blue testified to certain 
points—giving the distance by chains and lin ks— that 
there were certain spots in that road where it was less 
than sixteen feet wide inside of gutters. Now, I  offer to 10 
show that they are in error, w illful or otherwise, and that 
at those points the road is over sixteen feet wide.]

[Whereupon defendant’s attorney objected to the ad-
mission of any such evidence as not proper rebuttal, and 
insisted that the same was, for that reason, incompetent 
and illegal.]

[And thereupon plaintiff’s attorney insisted that such 
evidence was competent and legal.]

[But his honor the judge held such evidence compe-
tent and legal as rebuttal, and admitted the same to the20
jury-]

[To which ruling defendant’s attorney prayed an ex-
ception, and it was sealed accordingly.]

E. W. SCUDDER. [ l . s .]

Whereupon said evidence was admitted as follows—
Q. Was your attention called to the eight places in d i-

cated by David Serviss and Mr. Blue, where this turn-
pike road between New Brunswick and Tanner’s corner 
was less than sixteen feet in width, the traveled part, 
first at Henry Serviss’, at eighty-five chains from the be-30 
ginning? A. Yes, sir.

Q- I  want you to state whether you measured at that 
point and with what you measured, with what accuracy 
you measured, who was with you at the time, and when 
you made the measurements ? A. I  made the measure-
ment on Monday morning last, with George W. De Voe,
Mr. Daniel Smith and Mr. W illiam  Lewis.

Q. State what you measured with and the result ? A.
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We measured with my steel brazed chain links; I will 
say here there may be a few links difference in the start-
ing point, but—

[Objected to.]

The Court— You are limited to the single points that 
they referred to.

Q. Where did you measure from ? A. The measure-
ment is from the extreme points of the hard surface.

Q. What was the width ? A. Sixteen feet; we drove 
10 a stake at each end of it to prevent any mistake; I  think 

some of them have been removed since then.
Q. You drove stakes there? A. We did, sixteen feet 

apart, and left them there.
Q. At that point? A. Yes, sir.
Q. From what points on each side ? A. From the 

face of the hard surface, what we understand in the lan-
guage of the charter, the face of the road, where there 
was a hard surface of gravel or stone or something else.

Q. Had that whole space been graveled ? A. I  am 
20 not sure about that; we measured from the face of the 

edge of tbe road.
Q. Exactly sixteen feet ? A. That is where we drove 

the stake; we found soft spots beyond that.
[Objected to, as the witness has stated that he could 

not tell within a few links of that point.]
Q. This measurement was made last Monday? A. 

Yes, sir.
Q. Were those stakes at that point, when you took the 

ju ry there yesterday ? A. Most of them were.
30 Q. At this particular point? A. Yes, sir, they were 

there.
Q. How accurately did you make your measurements. 

A. As carefully as we could measure.
Q. Do you say it was accurate ? A. I  do.
Q. Now go to the next point; along the line of the 

same lands, one hundred and eighty-seven chains from 
the beginning ? A. Yes, sir, we measured across the road 
there, sixteen feet, and drove a stake at each end of the 
sixteen feet.
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Q. W er e t h os e st a k es t h er e y e st er d a y ? A. I t hi n k s o.
Q. Fr o m w h at p oi nt t o w h at p oi nt ? A. Fr o m t h e 

edge of t h e f ac e of t h e r o a d, t o t h e ot h er e d g e of t h e f a c e 
of t h e r o a d.

Q. W h at y o u c all t h e f a c e of t h e r o a d, y o u m e a n t h e 
gr a v el? A. Y e s, sir, gr a v el or h ar d s u b st a n c e.

Q. Y o u s a y y o u dr o v e st a k es si xt e e n f e et a p art at t h os e 
t wo p oi nt s; w er e t h os e t h e e xtr e m e li mit s of t h e h ar d 
tr av el e d r o a d ? A. I t hi n k n ot; i n s e v er al i n st a n c e s it 
is n ot; b ut I w a nt it t o b e di sti n ctl y u n d erst o o d t h at 1 0  

t hese st a k es w er e all dri v e n n ot l ess t h a n si xt e e n f e et 
a part.

Q. At t h es e t w o p oi nts, w as t h e r o a d i n f a ct wi d er t h a n 
sixt e e n f e et ? A. It m a y b e wi d er; I dr o v e t h e st a k es 
at si xt e e n f e et, i n s o m e pl a c e s a n i n c h or t w o o v er, n e v er 
l ess, a n d I di d n ot d esi g n at e w hi c h of t h os e st a k es w er e 
more t h a n si xt e e n f e et, b ut I dr o v e t h e m all o n t h e f a c e 
of t he r o a d w h er e it is h ar d, a n d si xt e e n f e et a p art.

Q. T h e t hir d p oi nt is al o n g Willi a m S er vis s’ l a n d, t w o 
h u n dr e d a n d t w o c h ai n s a n d t w e nt y li n k s fr o m t h e b e - 2 0 

gi n ni n g; di d y o u m e as ur e at t h at p oi n t ? A. Y e s, sir.
Q. Gi v e t h e r e s ult ? A. Pr e cis el y as i n t h e ot h er 

cases, si xt e e n f e et of h ar d r o a d.
Q. T h e f o urt h p oi nt n ort h of M c Cl ur e’s h o us e, t w o 

h u n dr e d a n d t w e nt y ni n e c h ai n s fr o m t h e b e gi n ni n g; 
what was t h e wi dt h t h er e ? A. Si xt e e n f e et.

Q. D o y o u m e a n t h at t h e tr a v el e d r o a d w as si xt e e n 
feet, or t h at y o u dr o v e st a k es at si xt e e n f e et ? A. I 
dr ove st a k es at si xt e e n f e et; I h a v e t ol d y o u t w o or 
t hree ti m es s o m e of t h os e pl a c e s ar e wi d er t h a n si xt e e n 3 0 
feet w h er e t h e tr a v el e d r o a d is.

Q. B ut y o u dr o v e t h e m t o i n di c at e t h at t h e y w er e at 
feast si xt e e n f e et of tr a v el e d r o a d ? A. Y e s.

Q- T h e fift h p oi nt is at S h e d d e n’s, t w o h u n dr e d a n d 
f ort y- ei g ht c h ai n s fr o m t h e b e gi n ni n g ? A. T h er e w e 
done t h e s a m e.

Q- T h e si xt h . p oi nt, Mrs. T a n n er’s, t w o h u n dr e d a n d 
fift y-f o ur c h ai n s ? A. W e f o u n d si xt e e n f e et of s p a c e 
a Qd p ut t h e st a k es t h er e.

17  ' r n   ' ■: '  : u
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Q. The seventh point, still Mrs. Tanner’s, two hundred 
and sixty chains, what was the result? A. Sixteen feet

Q. The eighth point, still Mrs. Tanner’s, two hundred 
and sixty-three chains and forty lin ks; what did you 
find there ? A. Sixteen feet; their measurement calls 
for eleven and one-half; those are the measurements 
we made, and how they were made.

Q. It  was said that the gravel that had been put there 
originally was eleven and one-half feet, but the gravel 

1 0was seventeen and one-half feet? A. Perhaps it is 
seventeen feet where it was traveled, but we only put 
the stakes at sixteen feet.

Q. I  call your attention to the testimony of Mr. Blue, 
who says that road was originally only eleven and 
one-half feet at that point, and the gravel had been 
spread to seventeen and one-half; what is your knowl-
edge on that subject ? A. My knowledge of that is there 
is a slight hollow tnere, but there is all of sixteen feet 
in width there, where the gravel was originally put; we 

20 were careful to dig it up to see where the grass was 
growing when we first measured it.

Q. The fresh gravel that has been put there, what is 
the location of that as to the gravel which was originally 
put there in the construction of the road, whether it is 
in the same place? A. I  think there is some extended 
out further at the end of this sixteen feet where the 
grass is; there is plenty of gravel outside of the sixteen 
feet.

Cross-examination by Mr. S tro n g - 
30 Q. What is that paper you have in your hand ? A. 

It  is an alleged copy of the testimony.
Q. You made your measurements according to the 

information given to you in this paper? Yes, sir.
Q. That is in Senator Schenck’s handwriting? A. It 

looks like it.
Q. He gave it to you? A. I  think not.
Q. You have no doubt of it, have you? A. The 

writing looks like Mr. Schenck’s ; the pencil is not in his 
writing.
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Q. In whose handwriting is the pencil figures and 
words? A. I  am not sure about.

Q. Whose do you think ?
[Objected to.]
A. I have no knowledge, any more than what I  get 

from that paper.

By the Court—
Q. What do you mean by having no knowledge ? A.

I mean I  did not hear the testimony; I  was not here, 
and it was handed to me. 10

By Mr. Strong—
Q. There is a memorandum here, and I  would like to 

know in whose handwriting it is— never mind I  w ill let 
it stand as it is— where did you take your first meas-
urement by Henry Serviss’ ? A. We took the measure-
ment from Mrs. Tanner’s first.

Q. How did you get your place to make your measure-
ment at Mrs. Tanner’s? A. From the distance indicated 
there.

Q. The distance calls for two hundred and sixty-three 20 
chains and forty links from the beginning— did you 
measure two hundred and sixty-three chains and forty 
links from the beginning ? A. I  did.

Q. Before you took this measure? A. No, I  did not 
measure it that day; I  had the distance as measured by 
me down to the corner of her house, and I  took one from 
the other.

Q. Then you did not measure two hundred and sixty- 
three chains and forty links from the beginning, to see 
where to measure ? A. No, sir. 30

Q. Did you do that in any of these measurements?
A. I  measured it all in the same way.

Q. The eighth measurement, that is the one bjT Mrs. 
Tanner’s, calls for a measurement across the road at two 
hundred and sixty-three chains and forty links from the 
mile-post at Weston’s m ill— did you take any such meas-
urement to measure across the road? A. I  don’t know 
where the mile-post is, particularly; we started from
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Weston’s m ill and measured down to Mrs. Tanner’s 
house.

Q. When ? A. Some years ago.
Q. Did you do it since this suit? A. No.
Q. Did you measure from the beginning two hundred 

and sixty chains since this trial ? A. I  did not measure 
any of them ; let me tell you— in the year 1800 the first 
road was laid from New Brunswick down to Weston’s 
m ill and so on, and in 1813 they moved the road-stone 

10 down to Weston’s m ill, and from there commenced to 
run it to Old Bridge, and by both these measurements 
of 1800 and 1813, agree with my own; that I  made my-
self. J

Q. You made your measurements, based on the meas-
urements of 1800 and 1813 ? A. And my own.

Q. When did you make your own? A. I  don’t re-
member the year.

Q. Have you measured the length of the road in five 
years? A. No, sir.

20 Q- Have you measured the length of that road in ten 
years? A. About that.

Q. Have you measured inside of ten years? A. Don’t 
ask me any more.

Q. I  am going to ask you ? A. Well, I  can’t tell you; 
I  think it is about ten years ago.

Q. And you are giving your measurements across the 
road, on this point, on the basis of a ten years’ old ar-
rangement ? A. Partly.

Q. What else? A. The survey of the road in 1800 
30 and 1813.

Q. Then you are making your measurement across 
the road on a survey made in 1800 and 1813, and a 
measurement made ten years ago ? A. Yes, sir.

Q. And you consider that accurate ? A. Yes, sir.
[At this point defendant’s counsel moved to strike out 

the testimony of this witness, on the ground that his 
measurements were to be at precisely the points where 
the witnesses for the defendant measured, and he has 
stated that he did not do that; that his measurements 

40 are based on calculations made from measurements in
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1800 1813, and ten years ago, and witness could not say 
but what he was a few links out of the way on his start-
ing point.] # .

[Whereupon p lain tiff’s attorney resisted said motion,
and insisted that said evidence was competent and legal.]

[But his honor the judge held said evidence compe-
tent and legal, ana refused to strike the same out, and 
allowed the same to go before the jury.]

[To which ruling defendant’s attorney prayed an ex-
ception, and it was sealed accordingly.]

E. W. SCUDDER. [ l . s .]

[Plaintiff’s attorney also called as a witness in rebuttal 
George W. De Voe, who testified generally to the same 
matters testified to by Andrew J. Disbrow in rebuttal, 
and in corroboration thereof.]

[Whereupon defendant’s attorney objected thereto on 
same grounds as stated in his objections to said Disbrow s 
evidence last given.]

[But his honor the judge ruled thereon as he had on 
said Disbrow’s evidence on the said objections made 20 
thereto.]

[To which ruling of his honor defendant’s attorney 
prayed an exception, and it wTas sealed accordingly.]

E. W. SCUDDER. [ l . s.]

Plaintiff rested in rebuttal.

And after the plaintiff had closed its evidence in re-
buttal, defendant’s attorney recalled as a witness in re-
buttal David Serviss, whom defendant’s attorney ques-
tioned as follows—

Q. Have you seen those stakes which Disbrow and De30 
Voe testified about ?

[Whereupon plaintiff’s attorney objected to said ques-
tion and the line of examination indicated thereby, and 
insisted that the same was incompetent and illegal.]

[And thereupon defendant’s attorney insisted that the 
same was legal, and offered to examine said witness as 
to the location of said stakes, and to show by him that



134 COURT OF ERRORS AND APPEALS.

they were not placed as testified to by Disbrow and 
Voe.]

[But his honor the judge held said question and line 
of examination incompetent and illegal, and refused to 
allow the same.]

[To which ruling defendant’s attorney prayed an ex-
ception, and it was sealed accordingly.]

E. W. SCUDDER. [l . s.J

[The evidence, hereinbefore set forth, comprises all 
10evidence in the case relating to the construction of the 

turnpike by plaintiff; also all evidence relating to the 
contract or arrangement respecting tolls between the 
parties, and also all evidence in reference to any waiver 
of defences or acquiescence by defendant in the construc-
tion of said turnpike, or from which the same might be 
found.]

E. W. SCUDDER.

And thereupon after the evidence in the case had 
been concluded, and both parties had finally rested the 

2 0 cause, his honor the judge' proceeded to charge the jury 
as follows—

J u d g e ’s  C h a r g e .

Gentlemen of the Jury— The defendant, Rachel Stults, 
is the owner of a line of stages running between New 
Brunswick and Little Washington, in this county; and 
the plaintiffs have sued her to recover toll for driving 
on their turnpike, between Tanner’s Corner and New 
Brunswick. Prior to October 1st, 1879, the defendant 
used the road and paid at rates agreed upon, or the 

30 regul&r tolls. Being in arrear the gates were closed, and 
regular rates were paid for a while, when it appears Mr. 
Christian negotiated a commutation rate of $65 per year, 
payable monthly. Mr. Stults testifies that it was limited 
to one year. Mr. J. Biddle Herbert, who acted for the 
company, says that it was not limited in time. Mr. 
Christian does not speak definitely a? to the duration of
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the time, but testifies as to the arrangement which he 
made. Under this arrangement payments were made 
at the rate of $5.40 or $5.42 per month, until the pay-
ments amounted to $52.92. A note was also given for 
$102.92. This was the last payment, and the note was 
paid at the National Bank of New Jersey, at NewT Bruns-
wick, leaving, as the plaintiff’s claim, a balance due 
them at the time of the suit, of $157.08. By the esti-
mate which has been made in your hearing upon the 
arguments, allowing interest, it is now the sum of $171.74.10 
It is claimed that this is at the rate of $65 per year, and 
if this be so, it is more favorable, according to the testi-
mony of the defendant, than the claim of six cents per 
each trip. If  the plaintiffs are entitled to recover any-
thing, there seems to be, therefore, no objection to the 
amount, as they have stated it in their claim. That is 
not controverted. Counsel said he would not object to 
the amount, if plaintiffs were entitled to recover at all.

The plea of the defendant raises the defence that she 
is not liable to pay any amount, because the plaintiffs 20 
have not constructed their road according to their char-
ter, and that this is a condition precedent to the demand 
of toll from them. This is based upon the terms of the 
charter, mainly on sections thirteen, fourteen and eleven. 
Section thirteen enacts, “ That as soon as th-e said com-
pany shall have constructed in a workmanlike manner 
the said road, according to the several directions in the 
eleventh section, and the true intent and meaning of 
this act, it shall and may be lawful for the said company 
to erect gates or turnpikes across the said road, and de-30 
mand and receive toll for traveling each mile and all 
Actions over half a mile of said road, not exceeding 

t o following rates.” You w ill notice the expression of 
t e section, “ as soon as the company shall have con-
structed in a workmanlike manner the said road accord- 

to the several directions of the eleventh section, and 
t e true intent and meaning of this act.” In order to 
construe that section, we must turn to the eleventh sec*
]on to see what that section requires. In  this eleventh 

section it is enacted that it shall and may be lawful for 4$
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th e  said company to construct and make a turnpike road 
from Old Bridge, in Middlesex county, to New Bruns 
wick. [Reading section.] The fourteenth section reads 
thus: ‘ And be it enacted, That before the said company 
shall receive toll for traveling.” [Reading section.] 

These are said to be the requirements for construction 
and the company having constructed the road according 
to these directions, in a workmanlike manner, shall be 
entitled to put up their toll-houses and receive their 
toll The charter then, according to these particulars 
which have been read, authorizes the construction of 
this turnpike road; the appropriation of the old road 
from New Brunswick to Old Bridge to their own use 
and for the public benefit in the construction and main-
tenance of this.road, and having complied within those 
terms, they are entitled to collect tolls from all who pass 
over and take the benefit of that road. They are, there- 
fore, given under legislative authority and legislative re-
strictions.

20 The expression in the eleventh section, which has been 
controverted very much ip the suit, that the turnpike 
road shall not be less than thirty-two feet, nor more than 
fifty feet in width, I  interpret in this way: This refers to 
the entire width of the road ; there is no other width 
given in the act. It, therefore, is the entire width of the 
road. It  was to be constructed on what was originally an 
old three-rod road. By these terms, as I  read them, it 
was not to exceed that in width; that is, fifty feet, or 
about three rods, nor be less than thirty-two feet, or 

30 about two rods. This, then, w ill include the road-bed, 
the ditches, and the usual support for fences on the side, 
to make this whole structure, which is called in the act 
a turnpike. There is no requirement that the road for 
travel shall be at least thirty-two feet in width. The 
specifications as to the part, sixteen feet, were intended 
to insure a good, hard road in the middle at all seasons 
of the year. That, I  think, is the reasonable construc-
tion, that it was to be done in a good and workmanlike 
manner, and of the materials specified in the act. An 

40 exact and absolute,compliance with those terms cannot
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be required by this act, but a substantial compliance. It  
is said it was to be done in a good and workmanlike 
manner; that is, it must be done skilfully and in sub-
stantial compliance with all the requirements which are 
named in this section. The setting of the mile stones 
and of “ rate boards” at the toll-houses are made also in 
the charter conditions precedent to the charge of toll, 
and these were to be set up at the toll-gates to be estab-
lished when the road was tollable.

Then the important question to be determined is, first, 
was there a substantial compliance with the act in the 
original construction of the road ? If  this be so, then 
the right to demand toll w ill be established, and it can 
be continued unless, by section eighteen, the gates are 
thrown open, upon an application to a judge, as not 
being tollable. That does not come within this case. 
The effective way by which they can be defeated in  the 
right of claiming toll would be by the interference of 
the State to forfeit their charter for breaches of its con-
ditions, and this must be done by proper, regular and 
direct proceedings.

In order to determine whether the company have built 
their road by these measurements and according to these 
requirements, it is not necessary for me to go over the 
testimony of different witnesses that have been given to 
us. I  need not refer to those measurements. It  is only 
necessary for me to call the attention of the ju ry to what 
has been sworn to by these different witnesses generally.

Mr. Disbrow, Mr. DeVoe and others, say that in no 
place is this road less than sixteen feet in width, with a 
good graveled surface, and not less than thirty-two feet 
at any point within the outside of the ditches, and they 
say it also has a good hard face at all ordinary times and 
seasons of the year, and except at the break-up in the 
spring and very wet seasons.

On the other hand, Mr. Serviss and Mr. Isaac N. Blue, 
who have gone over this road and testified that they

ave measured it carefully, say in certain places its 
centre is fourteen, sixteen, seventeen and a-half, and at 
°ue place, eleven and a-half feet. This last, they say, is

10

20

30

40
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the narrowest point. The difference between these wit-
nesses may be accounted for in this way possibly: Mr. 
Serviss and Mr. Blue, as I  recollect their testimony, did 
not say that they examined more than the surface; they 
took the surface examination to determine its width; 
whereas Mr. Disbrow said they used a crowbar, or some-
thing of that kind, to determine where the gravel was, 
and examined it in that way under the surface. Whether 
that be so or not, it is for you to determine. It is the 

10 explanation given by these witnesses, which may go 
towards reconciling their testimony. That is a matter 
for the ju ry and not for the court. It  is a mere sugges-
tion that I  throw out in passing.

Witnesses also have been offered to testify as to the 
manner of forming this road— scooping it out from the 
ditches into the middle, leaving the centre part of the 
road not broken up, and depositing gravel along the 
length of it, putting more, as they say, in places that are 
called holes, or bad spots, than in other places, making 

20 but the one line of gravel, throwing but one load in 
width. It  is said that this has spread in time, and that 
it uow complies, or did comply, with the terms of the 
charter. Whether this be so or not, it is for the jury to 
say upon the evidence. We have also heard a great deal 
of testimony as to the condition at the time the road was 
constructed and since it was constructed. Facts have 
been allowed to be given in evidence which will tend to 
show what was its original condition when finished and 
when toll was first demanded.

30 As I  have already said, the plaintiffs in order to entitle 
them to take toll, are to do all that reasonable skill and 
the use of the materials specified in the charter will ac-
complish, to effect the purpose and satisfy the terms of 
the act. Of course in considering the construction of 
this road and the testimony of its present condition, and 
how it has appeared from the time of its construction 
down to the present time, tire ju ry  must attend to what 
has been said in reference to the action of frost at certain 
seasons of the year; the nature of the soil upon which 

40 the road was constructed and the springs and other
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things that would affect its maintenance and continu-
ance in good condition. For all those things an allow-
ance should be made, and a reasonable lim it put to the 
requirements of the act. The testimony of the condition 
of the road subsequent to the construction in 1871 an 
1872 is only relevant in the suit so far as it tends to 
show how the road was constructed in reference to the 
demands of the charter. Repairing and maintaining it, 
after it is completed, are conditions subsequent, not pre- 
cedent. Conditions subsequent like these, are provided * 
for in section eighteenth; authorizing the gates to be 
thrown open whenever the road is not tollable. It  is 
easy to be understood, that the road originally may 
have been made good, and through the ordinary wear 
or neglect, may have become different, and in this way 
the road might not be tollable. The legislature has 
provided for that by saying that the road may be thrown 
open, and if they abandon it, the State may come in and 
take away their franchise.

The first question, then, for the ju ry to determine, as 20 
I have endeavored to state, is th is: Whether the road was 
originally constructed according to these precedent re-
quirements of the charter, which were essential before 
they could take toll. The next question to which ̂  I  
direct your attention is this : If  the road was not built 
and constructed substantially according to the section of 
the charter referred to, then it is for your consideration 
whether the conditions have been in any way waived or 
released by any act on the part of the defendant ? Under 
the authority of The State v. Godwinsville and Paterson  30 
Macadamized R oad Co.} reported in 15 Vroom , 4-95, I  
shall charge you there has hot been any legislative 
grant changing these conditions, or releasing the plain-
tiffs from their performance; and that this is necessary 
to release the plaintiffs from their performance as to the 
public generally. That is, the legislature having pre-
scribed these prerequisites for tolling the road, no one 
but the legislature can change these requirements as to 
the public. Whether the defendant may wsiive them as 
to herself, is another question. This does not decide the 40
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question as to the liability of the defendant, for if the 
road was made tollable prior to the time this toll in suit 
accrued, or if the defendant has done any act to waive 
or estop her defence, then this action w ill be maintain-
able still. It  is insisted that this she has done, by one 
act in particular; that on or about October 1st, 1879, a 
bargain was made between the plaintiffs and the de-
fendant for the commutation of tolls, at a rate of $65 
per year. It  is contended that this was an admission of 

10 the defendant, that the plaintiffs had the right to receive 
tolls for the use of their road, and having used the road 
under the agreement, she is obliged to pay the tolls 
which she has thus agreed to pay. It is not said in the 
argument, or in the testimony, that the plaintiffs de-
ceived or misrepresented the facts to her agent or her 
husband, who was acting for her. She had, by her 
agents, used the road for a long time and knew all of its 
alleged defects. She had made payments from time to 
time as the testimony shows, and this commutation was 

20 agreed upon and settled with full knowledge of all the 
facts, and by the interppsition of Mr. Christian, who 
acted as a friend of these parties. Now, where the parties 
make a settlement of disputed matters between them, 
the policy of the law has always been to sustain such 
settlement, and oblige the parties to perform them in 
good faith. During the continuance of this contract, it 
was conclusive between the parties, for it appears as I 
have stated, to have been made in good faith and for a 
good consideration; that is, the settlement of a dispute 

30 between the parties as to the right to charge toll and the 
amount to be paid, in consideration of the constant use 
of it by the defendant with her stages. It would be an 
act of injustice to say that the plaintiffs should open 
their gates and allow the defendants to pass without 
charging each time for toll for the time agreed upon, 
and permit her, at her w ill, to repudiate the contract 
and refuse payment of the amount agreed upon. The 
compan}r gave up the right claimed under their charter, 
to shut the gates and demand a fixed amount of toll at 

40 each passage, and consented to receive a smaller sum,
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and, having adhered to their bargain and given up their 
<jlaim, the defandant must perform her part of it. She 
cannot contest their right to toll when she has received 
the benefit of the contract upon her part. This, it seems 
to me, does not stand upon the doctrine of estoppel, to 
which reference has been made in the argument of coun-
sel, but upon a contract,, the arrangement which was 
made between the parties, and the true interpretation 
and effect of this contract as between them. Nor does it 
stand upon the voluntary or involuntary nature of pay- 10 
ments that were made. The question is not that, but 
whether, with a full understanding of all the facts, these 
parties made an arrangement in good faith ? It  appears 
by the testimony that the toll was paid by the defendant 
for a year, and, to that extent, the contract was fulfilled 
on her part. The plaintiffs insist that it continued after 
the year, both by the indefinite time of the arrangement 
and by the continued user of the defendant, after the 
year, without any notice of termination. If  there was a 
fixed time, one year, as is testified on the part of the de- 20 
fendants, then the contract was ended between the par-
ties, and they were restored to their original rights. If  
not, if the contract continued and the defendant went on 
using the road, the gate being thrown open to her with 
that understanding, then the presumption of fact would 
be that the terms of that agreement were still existing 
and carried on between the parties, and would be con-
tinued until some notice was given that the arrange-
ment was concluded. That would be the ordinary pre-
sumption of fact. It  is said this did actually continue 30 
in this way, by the gates being thrown open and being 
used by the defendant without any notice of termina-
tion. It was so understoad by the turnpike company, 
and, as they contend, was understood by her, according 
to her acts, until Ju ly 3d, 1884, when notice was given 
that payments would not be made of toll any more, and 
the gate was closed.

[Suit was brought on October 4th.]
From that time (July 3 , 1884,) on, it appears that the 

defendant went outside of the toll-gate in passing, and 40
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in that way refused to pay any toll, either to carry on 
this arrangement which had been previously made, or 
to pay any tolls under the charter. The purpose was to 
bring them to the question which has been discussed 
before you, their right to claim toll under any circum-
stance, outside of the agreement, as they say, for a 
special term. The defendant, however, continued to use 
this turnpike, and the ju ry  must decide from the facts 
what were the terms of the user, and whether the plain- 

10 tiffs are entitled to recover. Her responsibility is not 
changed by the fact that near the toll-gate her stages 
were turned off the turnpike into Clancy’s field, and 
went around the toll-gate. The law is, if a traveler 
travels a turnpike until he comes near the gate, and 
then turns aside and goes around to avoid payment of 
toll, and enter on it again after he has passed the toll- 
gate, and travels beyond it, he w ill be liable to pay the 
tolls due at the gate which has been thus shunned. The 
claim, then, of the plaintiffs is, that the defendant must 

20 pay under her agreement, at the rate $65 per year, be-
cause the arrangement has been continued by the acts 
and acquiescence of both parties. She, on the contrary, 
says the primary objections to the road continue, and 
she therefore insists she is entitled to her original right 
to contest the recovery of tolls from her.

You must, therefore, determine whether the facts war-
rant the plaintiff’s recovery on the original contention 
that the road was properly constructed in the beginning 
according to the charter, and therefore the right of re- 

30 covery exists independent of the contract.
The defendant is not prevented from raising the ques-

tion, because she and others have for years used the 
turnpike and paid toll, though there is a strong pre-
sumption of fact, from this long acquiescence, by her 
act, that it was constructed according to the charter, 
nor is she prevented from setting up this defence in this 
action, because the State might at any time inter-
neve and deprive this company of ¡its charter for non- 
compliance with conditions precedent or any other 

40 violation of its terms. The.presumption of fact to which
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I have alluded, that the long user of this road, by this 
defendant and others and their silence during that time 
comes from this, that from this long period of 1871 or 
1872, when they put up the gates and demanded tolls, 
that they have been kept there and tolls collected, and 
the defendant and the public generally appear to have 
acquiesced in their claim. This is not conclusive, not 
so as to estop the defence which has been set up, but it  
is a strong fact in the case that the company has 
claimed that the road has been tollable and the defen-10 
dant and others have paid their tolls, admitting their 
right to collect them. If  it were otherwise, and the 
plaintiffs were usurpers in exacting tolls before they 
were entitled to them, then they could nave been de-
prived of their franchise by the State, or if the defendant, 
from their exactions had been injuriously affected by 
their imposition and by the illegal construction of the 
road,she could have challenged their rights in the courts, 
as they have now done, before this time.

The defendant then, as I  have said, cannot stand in 20
the position of an ignorant or involuntary or deceived 
toll-payer, until the time when this action was brought 
and she must defend upon the legal right to charge tolls 
which have been paid for years, without interposing any 
legal defence up to this time.

The general position on the part of the plaintiffs is, 
that they have done all that their charter requires 
them to do reasonably, as conditions precedent and they 
are entitled to have these tolls from the defendant. The 
defendant says the road is not, and never has been made 30 
according to the charter and that she is not bound to 
pay any toll for passage over it, and that she is in no 
way concluded or estopped by acquiescence or by any ar-
rangement that has been made between them.

My effort has been to bring your minds as closely as 
possible to the real controversy between these parties 
and what must decide the point in dispute.

But before the delivery of said, charge the said defend^



144 COURT OF ERRO RS AND APPEALS.

ant, by her attorney, requested his honor the iudsre to 
charge the ju ry —  J S

That the road required by plaintiffs’ charter to be at 
least thirty-two feet wide, was the actual road-bed that 
could be traveled by teams and conveyances with safety.

That it did not mean the distance between fences, and 
did not include ditches, where ditches could not safely 
be traveled.

But his honor the judge declined to charge as above 
AUrequested, but charged the ju ry upon the point in his 

said charge as follows :
The expression in the eleventh section (of the char-

ter) which has been controverted very much in the suit 
that the turnpike road shall not be less than thirty-two 
feet nor mor(e than fifty feet in width, I  interpret in this 
way. This refe/s to the entire width of the road ; there 
is no other width given in the act. It  therefore is the 
entire width of the road. It  was to be constructed on 
what was originally an old three-rod road. By these 

20 terms, as I  read them, it was not to exceed that in width, 
that is, fifty feet, or about, three rods, nor to be less than 
thirty-two feet, or about two rods. This, then, will in-
clude the road-bed, the ditches, and the usual support 
for fences on the side to make this whole structure, 
which is called in the act a turnpike. There is no 
requirement that the road for travel shall be at least 
thirty-two feet in width.”

To which refusal to charge as requested, and to said 
charge as actually given instead, the said defendant’s 

30 attorney prayed an exception and it was sealed accord-
ingly.

E. W. SCUDDER. [l . s.]

And defendant’s attorney then also requested his 
honor the judge to charge the ju rv —

That the sixteen feet of road-bed . required by plain-
tiff’s charter to be made solid, firm and even, must be 
made so as to be solid, firm and even all the year round 
— spring-time included.

And that if  the turnpike company could not make
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it so with gravel they should have made it so with some-
thing else.

But his honor the judge declined so to charge, and 
instead charged the ju ry as follows:

“ The specifications as to the part sixteen feet were 
intended to insure a good hard road in the middle at all 
seasons of the year. What I  think is the reasonable 
construction is that it was to be done in a good and 
workmanlike manner and of the materials specified 
in the act. An exact and absolute compliance with 10 
those terms cannot be required by this act, but a sub-
stantial compliance. It  is said it was to be done in a 
good and workmanlike manner ; that is, it must be done 
skillfully and in substantial compliance with all the 
requirements which are named in this section, (section 
eleven of charter.)

“As I  have already said, the plaintiffs, in order to en-
title them to take toll, are to do all that reasonable skill 
and the use of the materials specified in the charter w ill 
accomplish to effect the purpose and satisfy the terms of 20 
the act.

“ Of course in considering the construction of this road, 
and the testimony of its present condition, and how it 
has appeared from the time of its construction down to 
the present time, the ju ry must attend to what has been 
said in reference to the action of frost at certain seasons 
of the year; the nature of the soil upon which the road 
was constructed, and the springs and other things that 
would affect its maintenance and continuance in good 
condition. 30

“ For all those things an allowance should be made, and 
a reasonable lim it put to the requirements of the act. ”

To which refusal to charge as requested, and to so 
fflucli of said charge given instead, was held that an al-
lowance should be made in its construction for the action 
°f frost on the road, the nature of the soil, springs and 
other things that would affect it— defendant’s attorney 
prayed an exception, and it was sealed accordingly.

E. W. SCUDDER. [ l . s .]
19
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And defendant’s attorney then also requested his honor 
the judge to charge the ju ry —

That upon the evidence the defendant had not waived 
any of the defences by her set up in this suit.

And further, as a separate request—
That if  the ju ry should believe from the evidence that 

defendant made such arrangement as the plaintiff claimed 
respecting tolls— she did not thereby waive or lose her 
right to set up the defences which she raised in this suit. 

10 And further, as a seperate request—
That plaintiff could not recover in the suit until it 

should have proved to the ju ry ’s satisfaction that it had 
constructed so much of its turnpike as extends from 
Weston’s m ills to Mrs, Tanner’s, according to its charter, 
as set forth in the act of 1869.

But h is honor the judge declined to charge as re-
quested in either of said requests, but instead charged 
the ju ry upon the matters embraced therein, as follows: 

“ The first question then for the ju ry to determine, as I 
20 have endeavored to state, is this— whether the road was 

originally constructed according to these precedent re-
quirements of the charter, which were essential before 
they could take toll. The next question to which I  direct 
your attention is this : if  the road was not built and con-
structed substantially according to the section of the 
charter referred to, then it is for your consideration 
whether the conditions have been in any way waived 
or released by any act on the part of the defendant. 
Under the authority of the State and the Godwinsville 

30 and Patterson Macadamized Road Company, reported 
in 15th Vroom, 496, I  shall charge you there has 
not been any legislative grant changing these condi-
tions or releasing the plaintiffs from their perform-
ance; and that this is necessary to release the plaintiff 
from their performance as to the public generally. That 
is, the legislature having prescribed these pre-requisites 
for tolling the road, no one but the legislature can change 
these requirements as to the public. Whether the de-
fendant may waive them as to herself, is another question. 

40 This does not decide the question as to the liability of
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t he d ef e n d a nt, f or if t h e r o a d w as m a d e t oll a bl e pri o r t o 
t he ti me t his t oll i n s uit a c cr u e d, or if t h e d ef e n d a nt 
has d o n e a n y a ct t o w ai v e * or est o p h er d ef e n c e, t h e n t his 
acti o n will b e m ai nt ai n a bl e still.

“ It is i n sist e d t h at t his s h e h as d o n e b y o n e a ct i n p ar-

tic ul ar. " - v ■' •
“ T h at o n or a b o ut O ct o b er 1st, 1 8 7 9, a b ar g ai n w as 

ma de b et w e e n t h e pl ai n tiff a n d t h e d ef e n d a nt f or t h e 
c o m m ut ati o n of t oll, at t h e r at e of $ 6 5 p er y e ar. It is 
c o nt e n de d t h at t his w as a n a d mis si o n of t h e d ef e n d a nt, 1 0  

t hat t h e pl ai ntiff s h a d t h e ri g h t t o r e c ei v e t olls f or t h e 
use of t h eir r o a d, a n d h a vi n g us e d t h e r o a d u n d er t h e 
a gr e e me nt, s h e is o bli g e d t o p a y t h e t olls w hi c h s h e h as 
t h us a gr e e d t o p a y. It i s n ot s ai d i n t h e a gr e e m e nt or 
i n t h e t esti m o n y, t h at t h e pl ai ntiff s d e c ei v e d or mis-
r e pr es e nt e d t h e f a cts t o h er a g e nt or h er h u s b a n d, w h o 
was a cti n g f or h er. S h e h a d, b y h er a g e nts, us e d t h e 
r oa d f or a l o n g ti m e, a n d k n e w all of it s all e g e d d ef e cts.
S he h a d m a d e p a y m e nts fr o m ti m e t o ti m e as t h e t e sti-
mo ny s h o ws, a n d t his c o m m ut ati o n w as a gr e e d u p o n 2 0  

a n d s ettl e d wit h f ull k n o wl e d g e of all t h e f a cts a n d b y 
t he i nt er p ositi o n of Mr. C hristi a n, w h o a ct e d as a fri e n d 
of t h es e p arti es. N o w, w h er e t h e p arti e s m a k e a s ettl e-
me nt of dis p ut e d m att ers b et w e e n t h e m, t h e p oli c y of 
t h ejl a w h as al w a y s b e e n t o s u st ai n s u s h s ettl e m e nt a n d 
o bli g e t h e p arti e s t o p erf or m t h e m i n g o o d f ait h. D ur-
i n g t h e c o nti n u a n c e of t his c o ntr a ct, it w as c o n cl u si v e 
bet wee n t h e p arti e s, f or it a p p e ars, as I h a v e st at e d, t o 
hav e b e p n m a d e i n g o o d f ait h a n d f or a g o o d c o n si d er-
ati o n; t h at is t h e s ettl e m e nt of a dis p ut e b et w e e n t h e 3 0 
p arti es as t o t h e ri g h t t o c h ar g e t oll a n d t h e a m o u nt t o 
be p ai d i n c o n si d er ati o n of t h e c o n st a nt us e of it b y t h e 
d ef e n d a nt wit h h er st a g es. It w o ul d b e a n a ct of i nj u s-
tic e t o s a y t h at t h e pl ai n tiff s s h o ul d o p e n t h eir g at es 
a n d all o w t h e d ef e n d a nts t o p ass wit h o ut c h ar gi n g e a c h 
ti me f or t oll f or t h e ti m e a gr e e d u p o n, a n d p er mit h er 
at h er will t o r e p u di at e t h e c o ntr a ct a n d r ef us e p a y 
ni e nt of t h e a m o u nt a gr e e d u p o n. T h e c o m p a n y g a v e 
u p t h e ri g ht cl ai m e d u n d er t h eir c h art er, t o s h ut t h e 
gat es a n d d e m a n d a fi x e d a m o u nt of t oll at e a c h p a ss- 4 0
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age and consented to receive a smaller sum, and having 
adhered to their bargain and giving up their claim, the 
defendant must perform her part of it. She cannot con-
test their right to toll when she has received the benefit 
of the contract upon her part. This, it seems to me, does 
not stand upon the doctrine of estoppel to which refer-
ence has been made in the argument of counsel, but 
upon a contract, the arrangement which was made between 
the parties and the true interpretation and effect of this 

1 0 contract as between them. Nor does it stand upon the 
voluntary or involuntary nature of payments that were 
made. The question is not that, but whether, with a 
full understanding of all the facts, these parties made an 
arrangement in good faith.

“ It  appears by the testimony that the toll was paid by 
the defendant for a year, and, to that extent, the contract 
was fulfilled on her part. The plaintiffs insist that it con-
tinued after.the year, both by the indefinite time of the 
arrangement and by the continued user of the defendant 

20  after the year without any notice of termination. If 
there was a fixed time, one year, as is testified on the 
part of the defendants, then the contract was ended be-
tween the parties, and they were restored to their origi-
nal rights. If  not, if the contract continued, and the 
defendant went on using the road, the gate being thrown 
open to her with that understanding, then the presump-
tion of fact would be that the terms of that agreement 
were still existing and carried on between the parties, 
and would be continued until some notice was given that 

30 the arrangement was concluded. That would be the 
ordinary presumption of fact. It  is said this did actu-
ally continue in this way by the gates being thrown open 
and being used by the defendant without any notice of 
the . It  was so understood by the turnpike
company, and, as they contend, was understood by her, 
according to her acts, until Ju ly 3d, 1884, when notice 
was given that payments would not be made of toll any 
more, and the gate was closed.

“ (Suit was brought on October 4th.)
40 “ From that time (July 3, 1884,) it appears that the de-
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feudant went outside of the toil-gate in passing, and in 
that way refused to pay any toll, either to carry on this 
arrangement which had been made previously, or to pay 
any tolls under the charter.

«The purpose was to bring them to the question which 
has been discussed before you— their right to claim toll 
under any circumstance outside of tne agreement, as 
they say, for a special term. The defendant, however, 
continued to use this turnpike, and the ju ry must decide 
from the facts what were the terms of user, and whether 10 
the plaintiffs are entitled to recover.”

To which refusals of his honor the judge to charge as 
requested, and to so much of said charge given instead 
as was contrary to said requests, and as related to the 
force and effect of any agreement for tolls, defendant’s 
attorney prayed an exception, and it was sealed accord-
ingly.

E. W. SCUDDER. [l . s .]

And defendant’s attorney then also requested his 
honor the judge to charge the ju ry —  20

That the burden of proof was on the plaintiff, and it 
must prove to the ju ry ’s satisfaction that it had con-
structed its turnpike from Weston’s m ills to Mrs. Tan-
ner’s before the suit was brought, thirty-two feet wide at 
least in its road-bed, sixteen feet of such road-bed faced 
or bedded with stone, gravel or other hard substance, 
so as to make a solid, firm and even road ; and that 
whenever railings were required at the side of the road-
bed by its charter, it had so constructed them there— 
otherwise plaintiff could not recover, and the jury 30 
should find for defendant.

But his honor the judge declined so to charge, and 
instead charged the jury as set forth in the preceding 
exceptions to his charge. . l

To which refusal to charge as requested, and to the 
charge as given instead, defendant’s attorney prayed an 
exception, and it was sealed accordingly.

E. W. SCUDDER. [ l . s.]
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And his honor the judge in his said charge to the 
jury, also charged them as follows:

“ You must therefore determine whether the facts 
warrant the plaintiff’s recovery on the original conten-
tion that the road was properly constructed in the be-
ginning according to the charter, and therefore the right 
of recovery exists independent of the contract.

The defendant is not prevented from raising the ques-
tion because she and others have for years used the 

10 turnpike road and paid toll, though there is a strong 
presumption of fact from this long acquiescence by her 
act that it was constructed according to the charter.

“ The presumption of fact to which I  have alluded, that 
the long user of this road by this defendant and others, 
and their silence during that time, comes from this, that 
from this lqng period of 1871 or 1872, when they put up 
the gates and demanded tolls, that they have been kept 
there, and tolls collected, and the defendant and the 
public generally appear to have acquiesced in their 

20 claim.
“ This is not conclusive, not so as to estop the defence 

which has been set up, but it is a strong fact in the case 
that the company has claimed that the road has been I 
tollable, and the defendant and others have paid their 
tolls, admitting their right to collect them.

“If  it were otherwise, and the plaintiffs were usurpers 
in exacting tolls before they were entitled to them, then 
they could have been deprived of their franchise by the 
State, or if the defendant from their exactions had been 

30 injuriously affected by their imposition and by the 
illegal construction of the road, she could have chal-
lenged their rights in the courts as they have now done, 
before this time.”

Whereupon defendant’s attorney prayed an exception 
to so much of said charge given as related to any pre-
sumption of fact from the use of road and paym ent of 
tolls or from acquiescence by the defendant or others or 
the public, and it was sealed accordingly.

E. W. SCUDDER. [l . s.]
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And his honor the judge further charged the ju ry as 
follows—

“ The defendant, then, as I  have said, cannot stand in 
the position of an ignorant or involuntary or deceived 
toll-payer until the time when this action was brought, 
and she must depend upon the legal right to charge tolls 
which have been paid for years without interposing any 
legal defence up to this time.”

Whereupon defendant’s attorney prayed an exception 
to so much of said charge as held that defendant could 10 
not stand as an involuntary toll-payer, and it was sealed 
accordingly.

E. W . SCUDDER. [ l . s .J

Assignment of Errors.
[Filed August 25,1885.]

N e w  J e r s e y  C o u r t  o f  E r r o r s  a n d  A p p e a l s .

Rachel Stults,
I In  Error.
}  Assignment of

Ine East Brunswick and New Bruns- | Errors, 
wick Turnpike Company. J 20

And now, at this day, in this court, comes the said 
Rachel Stults, defendant below and now plaintiff in 
error, by Woodbridge Strong & Sons, her attorneys, 
and say that in the record and proceeding aforesaid, and 
also in the matters contained in said b ill of exceptions, 
and in giving the verdict and judgment aforesaid— there 
is manifest error in this, to wit :

1. That the court, at the trial of the cause before the 
jury, (against defendant’s objection and exception taken), 
allowed J. Biddle Herbert, a witness for plaintiff, to tes-30 
%  generally as to the date of completion of plaintiff’s



152  C O U R T  O F  E R R O R S  A N D  A P P E A L S .

alleged turnpike, when there was no evidence in the cause 
to show that it had been properly completed.

2. That said court, at said trial, (against defendant’s 
objection and exception taken), allowed J. Biddle Her-
bert, a witness for plaintiff, to testify as to a contract for 
tolls over said road at a reduced rate between plaintiff 
and defendant, when there was no evidence in the cause 
to show a proper performance of the conditions prece-
dent upon which the plaintiff’s right to take or demand

10 tolls depended.
3. That said court, at said trial, (against defendant’s 

objection and exception taken), allowed R. D. Conover, 
a witness for plaintiff, to testify generally that plaintiff’s 
alleged turnpike had been constructed in a workman-
like manner, when he had no sufficient knowledge as to 
its construction.

4. That said court, at said trial, (against said defen-
dant’s objection and exception taken to such refusal), re-
fused to allow Alfred Stults, a witness for defendant, and

20 her agent, to testify as to his statement made to Seaman 
T. Christian, that defendant refused any longer to pay 
tolls to plaintiff for the use of said road under any con-
tract for a reduced rate of to lls; which statement was 
competent as a notification to plaintiff through Christian 
its agent, and as a statement of what witness did with 
the intent to so notify plaintiff.

5. That said court, at said trial, (against defendant’s 
objection and exception taken to such refusal), refused 
to allow said witness Stults to testify as to a conversa-

30 tion had by him with J. Biddle Herbert prior to the 
contract for reduced tolls; which conversation between 
said witness, representing defendant, and said Herbert, 
representing plaintiff, was competent, as showing the 
understanding upon which the agreement aforesaid for 
reduced tolls over plaintiff’s road was afterward made.

6. That said court, at said trial, (against defendants ob-
jection and exception taken to such refusal), refused to 
allow John Newmeyer, a witness for defendant, to tes-
tify as to special instances where be had helped persons

40 out of the mire in plaintiff’s said road in the spring o
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A. D. 1885; which evidence was competent as a part of 
the defendant’s evidence to show an original improper 
construction of said turnpike which had never been 
remedied down to date.

7. That said court, at said trial, (against defendant’s ob-
jection and exception taken), on the cross-examination 
of said witness Newmeyer by plaintiff’s attorney, allowed 
said witness to testify that he paid tolls at plaintiff’s 
toll-gate for passing over its alleged turnpike; which 
testimony was not proper cross examination, and which 10 
payments could not bind defendant or affect her in laWj 
although evidence as to them tended to prejudice her 
case before the jury.

8. That said court, at said trial, (against defendant’s 
objection and exception taken to such refusal), refused to 
allow Saxton Newmeyer, a witness for defendant, to tes-
tify as to special instances where he had helped persons 
out of the mire in plaintiff’s alleged turnpike in A. D. 
1885, and in previous years since its alleged completion ; 
which evidence was competent as a part of the defendant’s 20 
evidence to show an original improper construction of 
said road, and that said road had never been properly 
constructed.

9. That said court, at said trial, (against defendant’s 
objection and exception taken to such refusal), refused 
to allow Seaman T. Christian, a witness for defendant, 
to testify as to complaints made by him to J. Biddle 
Herbert, Andrew J. Disbrow and George W. Peterson, 
respecting the construction of said alleged turnpike 
road, and as to their requests in response thereto that he 30 
would keep quiet, and plaintiff would construct a good 
turnpike; which testimony was competent to show 
admissions by plaintiff as to improper construction of 
said turnpike, inasmuch as said persons were officers 
and agents of said plaintiff with authority to act for it.

10. That said court, at said trial, (against defendant’s 
objection and exception taken), allowed Andrew J. Dis- 
brow, a witness for plaintiff recalled in rebuttal, to testify 
as to efforts made to properly construct said turnpike, 
and to remedy bad places in its construction; which 40

20
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testimony was wholly incompetent as testimony in re-
buttal.

11. That said court, at said trial, (against defendant’s 
objections and exceptions taken), allowed the said witness 
Disbrow and another witness, George W. DeVoe, both 
recalled for plaintiff in said rebuttal, to testify in contra-
diction of certain measurements of the width of said 
alleged turnpike, testified to by certain of defendant’s 
witnesses in original contradiction of evidence as to

10 measurements given by said Disbrow and DeVoe on be- 
behalf. of. plaintiff, before it rested its case ; which testi-
mony was wholly incompetent as testimony in rebuttal 
and amounted to a mere reiteration of the original testir 
mony of said witnesses thereupon.

12. That said court, at said trial, (against defendant's 
objections and exceptions taken to such refusal), after 
said Disbrow and DeVoe had failed to show in their 
testimony given in so-called rebuttal, that their said re-
measurements were made at the same places where

20defendant’s witnesses measured—refused to grant defen-
dant’s motion on that account, to strike out their said 
rebuttal evidence as to measurements; but allowed the 
same to remain before the ju ry for their consideration.

T3. That said court, at said trial, (against defendant’s 
objection and exception taken to such refusal), after said 
Disbrow and DeVoe, recalled as witnesses ip, rebuttal for 
plaintiff, had then, for the first time, testified to driving 
certain stakes in said turnpike, at certain distances, to 
indicate their re-measurements of its width, refused to 

30 allow David Serviss, a witness offered by defendant for 
that purpose, to testify in re-rebuttal that said stakes 
were not placed as testified to, or to contradict the evi-
dence in relation thereto given by Disbrow and DeVoe*

14. That said court, at said trial, refused to charge the 
ju ry that the p laintiff’s charter required its turnpike to 
be thirty-two feet wide in its travelable road-bed or por-
tion.

15. That said court, at said trial, charged the jury that 
, the entire structure, including road-bed, ditches and

40 ditch banks up to fences, need only be thirty-two feet
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wi de i n all u n d er s ai d c h art er ; a n d t h at t h er e w as n o 
r e q u i r e m e n t t h at t h e r o a d f or tr a v el s h o ul d b e t hirt y-t w o

feet i n wi dt h. ,  ' ■ .  ,,
1 6 T h at s ai d c o urt, at s ai d tri al, r ef us e d t o c h ar g e t h e

i nr y,’ wit h o ut q u alifi c ati o n, t h at t h e si xt e e n f e et wi d e . of 
r oa d- be d r e q uir e d b y pl ai n tiff’ s c h art er t o b e m a d e s oli d, 
fir m a n d e v e n, m ust b e m a d e s o at all ti m e s a n d s e as o ns ; 
b ut q u alifi e d his s ai d c h ar g e o n t h at p oi nt b y i n str u ct-
i n g t h e j u r y t h at, i n c o n si d eri n g t h e c o n str u cti o n of s ai d 
t ur n pi k e, t h e y s h o ul d att e n d t o t h e e vi d e n c e as t o t h e 
acti o n of fr ost o n t h e r o a d at c ert ai n s e as o ns, t h e n at ur e 
of t h e s oil w h er e t h e r o a d w as c o n str u ct e d, a n d t h e 
s pri n gs a n d ot h er t hi n g s t h at w o ul d aff e ct it — a n d t h at 
f or all t h es e t hi n g s a n all o w a n c e s h o ul d b e m a d e.

17. T h at s ai d c o urt, at s ai d tri al, r ef us e d t o c h ar g e t h e 
j ur y t h at, u p o n t h e e vi d e n c e i n t h e c as e, t h e d ef e n d a nt 
ha d n ot w ai v e d a n y of t h e d ef e n c es b y h er s et u p i n t h e

s uit. ' V,
1 8. T h at s ai d c o urt, at s ai d tri al, r ef us e d t o c h ar g e t h e 

j ur y t h at if t h e y b eli e v e d fr o m t h e e vi d e n c e t h at d ef e n d-
a nt ma d e s u c h arr a n g e m e nt r e s p e cti n g t olls as pl ai n tiff 
cl ai m e d, s h e di d n ot t h er e b y w ai v e or l os e h er ri g h t t o 
set u p t h e d ef e n c es w hi c h s h e h a d r ais e d i n t h e s uit.

1 9. T h at s ai d c o urt, at s ai d tri al, r ef us e d t o c h ar g e t h e 
j ur y t h at t h e pl ai n tiff c o ul d n ot r e c o v er i n t h e s uit u n til 
it s h o ul d h a v e pr o v e d t o t h eir s atisf a cti o n t h at it h a d 
c o nstr uct e d s o m u c h of it s t ur n pi k e as e xt e n d s fr o m 
W est o n’s mill t o Mrs. T a n n e r’ s, a c c or di n g t o it s c h art er, 

as s et f ort h i n t h e a ct of 1 8 6 9.
2 0. T h at s ai d c o urt, at s ai d tri al, c h ar g e d t h e j u r y t h at, 

ev e n if t h é t ur n pi k e h a d n ot b e e n b uilt a c c or di n g t o it s 
c h art er, d ef e n d a nt c o ul d b y h er a cts est o p h er s elf fr o m 
q u esti o ni n g i n t his s uit t h e c o n str u cti o n of it s t ur n pi k e 
by pl ai ntiff, or w ai v e h er ri g h t t o q u e sti o n it.

21. T h at s ai d c o urt, at s ai d tri al, c h ar g e d t h e j u r y t h at 
d uri n g t h e c o nti n u a n c e of t h e c o ntr a ct t e stifi e d t o b e-
t wee n d ef e n d a nt a n d pl ai n tiff, f or t h e p a y m e nt of r e-
d uc e d t olls b y d ef e n d a nt o v er pl ai n tiff’s t ur n pi k e i n 
c o m m uti n g wit h h er st a g es, s u c h c o ntr a ct w as c o n cl u si v e 
bet wee n t h e m as a s ettl e m e nt of a dis p ut e b et w e é n t h e. d O
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parties as to the right to charge tolls, and the amount to 
be paid in consideration of the contract use of said turn-
pike by the defendant with her stages ; and that during 
the continuance of such contract defendant could not 
question the construction of said turnpike, even if it 
were not constructed according to plaintiff’s charter.

22. That said court, at said trial, charged the jury that 
said contract for commutation of tolls was a settlement 
of a dispute between the parties as to plaintiff’s right to

10charge tolls over said turnpike; when there was no evi-
dence to that effect, and no claim of such settlement, or 
that defendant had waived her right object to or question 
the construction of said turnpike, was presented by the 
pleadings in the cause.

23. That said court, at said trial, charged the jury that 
said contract for commutation of tolls was in settlement 
of a dispute between the parties as to plaintiff’s right to 
charge tolls over said turnpike, and that during its con-
tinuance, defendant was precluded from questioning the

20construction of said turnpike; when said commutation 
contract, if  so made, and to quiet defendant’s objections, 
was illegal and void.

24. That said court, at said trial, refused to charge the 
ju ry that plaintiff must prove that it had constructed its 
turnpike from Weston’s m ill to Mrs. Tanner’s, (H arden- 
burgh’s corner,) before suit brought; thirty-two feet wide 
in its road-bed, sixteen feet of such road-bed in width 
faced or bedded with stone, gravel or bard substance, so 
as to make a solid, firm and even road ; and that when-

30 ever railings were required at the sides of the road-bed 
by its charter, it had so constructed them there other-
wise plaintiff could not recover, and the jury should 
find for defendant,

25. That said court, at said trial, charged the jury 
that from the fact that defendant and others had for 
years used the turnpike and paid toll, there was a strong 
presumption of fact that the turnpike was constructe 
accordidg to plaintiff’s charter; and that this presump 
tion of fact arose from an acquiescence by defendant an



the public generally in  plaintiffs claim  of a right to take

26. That said court, at said trial, charged the ju ry  
that defendant in this suit, could not stand as an mvo - 
untarv toll-payer on said turnpike.

27. That the verdict of the ju ry and judgment thereon,
are against law. . ,

27. That said verdict and judgment, are against the
evidence in the case. 1

29. That said verdict and judgment, should have been
for defendant below, instead of for plaintiff.  ̂ ^

Therefore the said Rachel Stults, plaintiff in error, 
prays that the judgment aforesaid, by reason of the 
aforesaid errors and of the errors appearing in the record 
and proceedings aforesaid, be reversed, annulled and for 
nothing holden, and that she may be restored to all 
things which she has lost by said judgm ent; and that 
the defendant in error, may rejoin to the said errors, &c. 

WOODBRIDGE STRONG & SONS, 
Attorneys fo r  and o f Counsel w ith P la in tiff in  E rror. 20

Joinder in Error.

[Filed September 9,1885.]

And hereupon the said The East Brunswick and New; 
Brunswick Turnpike Company, by Abraham V . Schenck, 
their attorney, come into court here and say, that there 
is no error either in the record and proceedings afore-
said, or in the giving the judgment aforesaid; and they 
pray that the court here may proceed to examine as well 
the record and proceedings aforesaid, as the matters 
aforesaid assigned for error; and that the judgment 
aforesaid, in manner aforesaid given, may in  all things 
be affirmed, &c. •« 1

ABM. V. SCHENCK,
Attorney fo r  and o f Counsel with D efendants in  E rror.
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