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Hunterdon County Circuit Court.
F r a n k  R.  T i t u s ,

Plaintiff,

v.
A c t io n  a t L a w . 

N o tic e  o f  

A p p e a l.

T o  H . B . H e r r ,  E s q ., A t to r n e y  fo r  P la in t i f f :

T a k e  n o tice  th a t th e  d e fe n d a n t ap p ea ls to  th e  C o u rt  

o f  E r r o r s  a n d  A p p e a ls  fro m  th e w h o le  o f  th e  ju d g m e n t 

en tered  in  th is  ca u se , on th e  fo llo w in g  g ro u n d s :

1. T h e  C o u r t  r e fu se d  th e m o tio n  m ad e  on  b e h a lf o f  

the d e fe n d a n t a t  th e  co n clu sio n  o f  th e  p la in tiff ’s case, 

to  o r d e r  a  ju d g m e n t o f  n o n -suit.

2. T h e  C o u rt  re fu s e d  th e  m o tio n  m ad e on  b e h a lf o f  

the d e fe n d a n t u p o n  th e  co n clu sio n  o f  th e e v id en ce  on  

both  sid es, to  d ire c t a v e rd ic t  in  fa v o r  o f  th e  d efen d a n t.

3. T h e  C o u r t  p e rm itte d  th e p la in tiff  to  be a sk e d  on  

d ire ct e x a m in a tio n , th e fo llo w in g  q u estio n  a g a in st o b -

je c tio n  o f  th e d efen d a n t, to  w it :  “ In  y o u r  ju d g m e n t, 

w h a t w o u ld  th e y  be w o rth  in m a rk e t to a  m an th a t w a s  

not co m p elled  to  b u y  b u t w a n te d  to  b u y  ca ttle , b u y in g  

fro m  a  m an  w h o  w a n te d  to  se ll it b u t w a s  n o t co m -

pelled  t o ? ”

4. T h e  C o u r t  a llo w e d  th e  p la in tiff  to  te s t ify  a ga in st 

o b je c tio n  o f  th e  d e fe n d a n t: ‘ ‘R a n  in to  th e sh eep  and  

k illed  tw o  o r  th ree , a n d  h u rt som e tw o  o r  th re e  lam bs. 

I  seen M r. D ille y  th e r e ; he cam e, u p  an d  lo o k ed  at 

th em , w e n t b a ck  an d  M r. A n d r e w  sent m e w o rd  to  

com e d o w n  to  th e  o ffice .”

5. T h e  C o u rt  a llo w e d  th e  p la in tiff  to  t e s t ify  a ga in st
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th e  o b je c tio n  o f  th e  d e fe n d a n t: “ J. A .  A n d r e w s , su p e r-

in te n d e n t; a n d  he g a v e  m e a ch e c k  fo r  th e  m o n e y .”

6. T h e  C o u rt  re fu s e d  th e  m o tio n  o n  b e h a lf o f  th e  

d e fe n d a n t to  s tr ik e  o u t th e  fo llo w in g  a n s w e r  o f  th e  w it -

n ess J o h n  J. B a rb e r  on cr o s s -e x a m in a tio n : “/Yes, a n d  

on  th e  fe n c e  an d  on  th e b r id g e s— th e y  h ad  a b ig  b r id g e  

r ig h t  by  m y  p ro p e rty  a n d  th e y  w e re  w o r k in g  th e re  fo r

w e e k s ;  o n e m an  M r. P --------------  w a s  em p lo y ed  a t th a t

tim e b y  th e  C a m d en  R a ilr o a d  C o m p a n y .’ ’

7. T h e  C o u rt  r e fu s e d  th e m o tio n  o n  b e h a lf o f  th e  

d e fe n d a n t to  str ik e  o u t th e fo llo w in g  a n s w e r  o f  th e 

p la in t i f f : “ O n e  o f  th e  ra ilro a d  m e n ; I  w e n t th ro u g h  th e 

p a stu re  an d  m et h im  d o w n  th e  ro a d  a n d  sa id  he h ad  

ru n  in to  th e c o w s .”

8. T h e  C o u rt  p e rm itte d  p la in tiff  to  a n s w e r  a s fo l-

lo w s, a g a in s t th e  o b je c tio n  o f  th e d e fe n d a n t:  “ H e  n o ti-

fied  m e th a t h e  h ad  ru n  in to  th e  c o w s  a n d  a sk e d  m e to  

co m e d o w n .”

« 0  9. T h e  C o u r t  re fu s e d  to  a llo w  th e  w itn e ss  A .  P . G e s t

to  be a sk e d  on  b e h a lf o f  th e d e fe n d a n t: “ H o w  fa r  b a ck  

h ad  the. o fficers o f  th e co m p a n y  b een  w r it in g  to  h im  

c a llin g  h is a tten tio n  to  th e  d e fe c ts  in h is  fe n ce  an d  n eed  

o f  re p a ir  a n d  n o tify in g  h im  o f  h is o b lig a tio n  to  d o  s o ? ”

10. T h e  C o u rt  r e fu se d  to  a llo w  th e  w itn e s s  A .  P . 

G e s t to  be a sk e d  o n  b e h a lf o f  th e d e fe n d a n t : “ T o  w h a t 

e ffe c t  h ad  th e  C o m p a n y  w r itte n  h im  b e fo r e  t h a t? ”

11 . T h e  'C o u rt r e fu se d  to  a llo w  th e  w itn e ss  A .  P . 

G e st to  be a sk e d  on  b e h a lf o f  th e  d e fe n d a n t:  “ Y o u

3Q sa id  th o se  le tte rs  h ad  been  w r itte n  to  h im  b y  th e  C o m -

p a n y  ?’ ’
12. T h e  C o u rt  s tru c k  o u t th e  fo llo w in g  te stim o n y  o f  

th e w itn e ss  A lb e r t  W . P re s to n , on  m o tio n  o f  p la in t i f f : 

‘ ‘F o r  th e s a fe ty  o f  tra in s .”

13. T h e  C o u rt  r e fu se d  to  a llo w  th e w itn e ss  E d w a r d  

C o ll to  a n s w e r  th e q u estio n , on  b e h a lf  o f  th e d e fe n d a n t : 

“ A n d  w h o  w a s it to ld  y o u  to  te ll M r. T it u s  t h a t? ”

14. T h e  C o u rt  r e fu se d  to ch a rg e  th e  fo llo w in g  re-

q u est to  ch a rg e , p rese n ted  o n  b e h a lf o f  th e  d e fe n d a n t : 

“ 2. T h a t  i f  th e  fe n ce  w a s  in a re a so n a b ly  s a fe  condi-
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tio n  an d  th e  c o w s  b ro k e  th ro u g h  b ecau se  o f  som e, u n -

u su a l c ircu m sta n ce  su ch  a s fr ig h t  o r  u n rea so n a b le  d r iv -

in g , o r  b ecau se  th e y  w e re  v ic io u s  o r  h ea d stro n g , th e d e-

fe n d a n t is n o t lia b le .”

15. T h e  C o u rt  re fu se d  to  ch a rg e  a s req u ested  o n  b e-

h a lf  o f  d e fe n d a n t, th e  fo llo w in g  req u est to  c h a r g e : “ 5. 

T h a t  e v e r y  m an  a t h is o w n  p eril is b o u n d  to  k eep  his 

ca ttle  on  h is o w n  p ro p e rty , an d  p re v e n t th em  fro m  g o -

in g  on th a t o f  th e a d jo in in g  o w n e r .”

16. T h e  C o u rt  r e fu se d  to  ch a rg e  th e fo llo w in g  re- 

q u est to c h a rg e , p rese n ted  on  b e h a lf o f  th e  d e fe n d a n t:

“ 6. T h a t  th e  d e fe n d a n t w a s  u n d e r  n o  o b lig a tio n  to  the 

p la in tiff  to  e re ct o r  m a in ta in  th e  fe n c e  b e tw e e n  th em .”

1 7 .  - T h e  C o u r t  re fu se d  to  c h a rg e  th e  fo llo w in g  re -

q u est to  ch a rg e , p rese n ted  o n  b e h a lf o f  d e fe n d a n t : “ 8. 

T h a t  i f  th e  p la in tiff  w a s  a w a r e  th a t th e  fe n ce  w a s  n o t 

in  a  se cu re  co n d itio n  b u t n e v e rth e le ss  p a stu re d  h is c a t-

tle  in  th e  fie ld  b o u n d ed  b y  it, h e is g u ilty  o f  co n trib u -

to r y  n e g lig e n ce  an d  ca n n o t re c o v e r .”

18. T h e  C o u rt  ch a rg e d  th e ju r y  th at i f  th e y  fo u n d  20 
th a t th e  d e fe n d a n t d id  fo r  a  p e rio d  o f  o v e r  tw e n ty  y ea rs , 

c o n tin u o u sly , w ith o u t in te rru p tio n , an d  as a  d u ty , re-

p a ir  an d  m a in ta in  th e  w h o le  o f  th e fe n ce  a lo n g  p la in -

t i f f ’s p ro p e rty , th en  th e  la w  w o u ld  in fe r  an  agreem en t

o n  th e  p a rt o f  th e  co m p a n y  to  p e rp e tu a lly  m a k e  and  

m a in ta in  th e  fen ce , an d  i f  it fa ile d  to  d o  so an d  b y  re a -

son o f  su ch  fa ilu r e  th e  p la in tiff ’s ca ttle  p a ssed  th ro u g h  

th e  b re a ch e s  in  th e  fe n ce  u p o n  th e co m p a n y ’s r ig h t  o f  

w a y  an d  w e re  k ille d  o r  in ju re d  th ere o n  b y  d e fe n d a n t’s 

en gin e , th en  th e  d e fe n d a n t is  lia b le  in  d am a ges fo r  th e 30  

in ju r y  o r  d e stru ctio n  o f  su ch  cattle .

19. . T h e  C o u rt  c h a rg e d  th e ju r y  th at th e p la in tiff  h ad  

te s t i f ie d : “ th a t he h a s  liv e d  u p o n  th e  p ro p e rty  fo r  fo rty - 

tw o  y e a rs , a n d  th a t d u r in g  th a t en tire  p erio d , in  fa c t  h e  

sa y s  fo r  f ifty  y e a rs ,— th e  co m p an y  h as b u ilt  an d  m ain -

ta in ed  th is  fe n c e  an d  th at d u r in g  th a t p erio d , a lth o u g h  

w h e n  h e firs t  w e n t th ere , th e re  w a s  a  b o a rd  fen ce , th e y  

tw ic e  to o k  d o w n  th e  o ld  fen ce  an d  b u ilt n e w  fe n ce s .’

T h e  ¡C ourt ch a rg e d  th e ju r y  th a t it w a s  fo r  th em20.
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* to  sa y  w h e th e r  th e te stim o n y  g iv e n  b y  M r. B a r b e r  u p -

on  re-d ire ct e x a m in a tio n  r e fe r r e d  to  th e  first  fe n ce  th a t 

w a s  b u ilt  o r  to  th e  su b seq u en t fe n ce  w h ich  M r. B a r -

ber sa id  h e a c tu a lly  sa w  b e in g  built.

21. T h e  'C o u rt c h a rg e d  th e  j u r y :  “ a fte r  th e  fu ll  p e r -

io d  o f  tw e n ty  y e a r s  h as ru n , d u r in g  w h ich  th e  co m p an y  

h as co n tin u o u sly , u n i n t e r r u p t e d  a n d  a s a  d u ty  re p a ir -

ed  a n d  m a in ta in ed  th e  w h o le  o f  th is  fe n ce , i f  y o u  find 

fro m  th e e v id e n ce  th e  d e fe n d a n t d id , d u r in g  su ch  p e rio d  

so  m a in ta in  th is  fe n ce , p ro te s ts  a n d  re m o n stra n ce s  o n  

th e p a rt o f  th e C o m p a n y  a fte r  th e  e x p ira tio n  o f  th at 

p e r io d  w o u ld  be u n a v a ilin g  a n d  e v e n  p ro te s ts  a n d  re -

m o n stra n ces d u r in g  th a t p e r io d  w o u ld  b e  u n a v a ilin g  u n -

less th e y  w e r e  a cco m p an ie d  b y  a cts  a m o u n tin g  to  a  d is- 

tu rb a n ce  o f  th e r ig h t in  a  le g a l sense, th a t is, b y  som e 

a ct w h ich  p la ce d  th e  p la in tiff  in  a  p o sitio n  to  h a v e  his 

r ig h t se ttled  b y  su it o r  o th e r w is e .”

22. T h e  C o u rt  c h a rg e d  th e  ju r y  th a t th e y  w o u ld  

h a v e  a  r ig h t to  fin d  th a t th e c o w s  d id  p ass th ro u g h  th e  

fe n ce  a n d  fro m  th e e v id e n ce  o f  th e  p la in tiff  th e y  w o u ld  

a lso  h a v e  a  r ig h t  to  fin d  th a t  th e y  w e re  in ju re d  so  b a d ly  

b y  th e  lo co m o tiv e  o f  th e  d e fe n d a n t th a t th e y  su b se-

q u e n tly  d ied.

23. T h e  C o u rt  c h a rg e d  th e  j u r y : “ T h e r e  is n o  se r-

io u s c o n tr o v e rs y  a b o u t th e  d a m a g e s  in  th is  c a s e .”

24. T h e  C o u rt  c h a rg e d  th e  j u r y :  “ U p o n  cro ss-e x a m -

in a tio n  M r. B a r b e r  sa id  th a t  th e  m en  w h o  w e r e  b u ild in g  

this fe n ce  w e r e  b u ild in g  it fo r  S o lo m o n  H o lco m b , th is  

first b o a rd  fen ce. N o w , u p o n  re -d ire c t ex a m in a tio n , 

he g a v e  te stim o n y  a g a in  w ith  re fe r e n c e  to  w h o  w e re  

b u ild in g  th e  fe n ce  an d  sta te d  th a t he k n e w  th e y  w e re  

em p lo y ees o f  th e  ra ilro a d  co m p an y, b ecau se  h e  .sa w  

th em  w o r k in g  d o w n  th e  tra c k  a n d  s a w  th em  b u ild in g  

b r id g e s .5*

25. T h e  e x is te n c e  o f  a  fo r m e r  a n d  lo s t  a g re e m e n t to  

d o  so m a y  be in fe r r e d * an d  th at, g en tlem e n , is  th e  c r u -

cia l q u estio n  in  th is  ca se  fo r  y o u  to  d ecid e , w h e th e r , 

n o tw ith sta n d in g  th e fa c t  th a t d e fe n d a n t w a s  n o t o b lig e d  

to  m a in ta in  th is  fe n ce  u n d e r  a n y  s ta tu te  o r  u n d er its
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c h a rte r , it d id , a s a  m a tte r  o f  fa c t, fo r  a  p erio d  o f  o v e r  

tw e n ty  y e a rs , co n tin u o u sly , w ith o u t in te rru p tio n , and 

a s  a  d u ty  re p a ir  an d  m ain ta in  th e w h o le  o f  th e fen ce  

a lo n g  p la in tiff ’s p r o p e rty .”

T h eo d o r e  St r o n g ,

A tto r n e y  fo r  A p p e lla n t.

T h e  S ta te  o f  N e w  J e rse y  to  th e  P e n n sy l-

( S e a l)  v a n ia  R a ilr o a d  C o m p an y.
\ i . 1 0

Y o u  a re  su m m on ed  to  a n s w e r  th e  a n n e x e d  co m p la in t 

o f  F r a n k  R . T itu s , in  an  actio n  a t la w , in  th e  H u n te r -

don C o u n ty  C ir c u it  C o u rt. A n d  ta k e  n o tice  that, u n less 

y o u  file  y o u r  a n s w e r  to  sa id  co m p la in t w ith  th e  C le r k  o f  

th e  H u n te rd o n  C o u n ty  C ir c u it  C o u rt  a t F le m in g to n , 

w ith in  tw e n ty  d a y s  a fte r  se rv ice  u p o n  y o u  o f  th is w r it  

a n d -th e  a n n e x e d  co m p la in t, th e  p la in tiff  m a y  p ro ceed  

in th e su it a n d  ju d g m e n t m a y  be en tered  a g a in s t you .

W itn e s s , N e ls o n  Y .  D u n g a n , J u d g e  o f  th e H u n te rd o n  

C o u n ty  C ir c u it  C o u r t ,  a t  F le m in g to n , th is  th irtie th  d a y  ^  
o f  A u g u s t, n in eteen  h u n d re d  an d  tw e lv e .

O l iv e r  R . K u g l e r , C le rk .

H . B . H err , A tto r n e y .



6 Complaint.

HUNTERDON CO U N TY CIRCUIT COURT.

F r a n k  R. T i t u s ,
Plaintiff,

v.

P e n n s y l v a n i a  Ra il r o a d  Co m-

p a n y ,
Defendant.

•C o m p lain t.

P la in t if f  F r a n k  R . T itu s  o f  th e T o w n s h ip  o f  D e la -

w a re  in th e C o u n ty  o f  H u n te rd o n  and  S ta te  o f  N e w  

J e rse y , sa y s  :

1. O n  th e 3 1 s t  d a y  o f  A u g u s t ,  1 9 1 1 ,  a t th e  T o w n s h ip  

o f  D e la w a re , tw o  c o w s  th e p ro p e rty  o f  p la in tiff  w e re  

ru n  o v e r  an d  k ille d  b y  a  lo co m o tiv e  en g in e  o f  th e  d e-

fe n d a n t o p e ra te d  b y  th e  se rv a n ts  o f  d efen d a n ts .

2. S a id  c a ttle  h ad  s tra y e d  fro m  th e  lan d s o f  p la in -

t if f  u p o n  th e  tra c k  o f  d e fe n d a n ts  ra ilro a d  b e ca u se  o f  a

0 d e fe c tiv e  fe n ce  w h ich  th e  d e fe n d a n t w a s  b o u n d  to  k e e p  

in la w fu l co n d itio n  to  tu rn  ca ttle .

3. S a id  sa ttle  w e re  k ille d  b y  rea so n  o f  th e  ca re le ss  

o p e ra tio n  o f  th e  en g in e  o f  th e  d efen d a n t.

4. P la in t if f  d em an d s a s d a m a g e s  th e  su m  o f  $ 15 0  

w ith  in te re st fro m  A u g u s t  3 1st , 19 10 .

H. B. Her r ,
A tto r n e y .
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H U N T E R D O N  C I R C U I T  C O U R T .

F r a n k  R . T i t u s ,

Plaintiff,

A n s w e r .

Pe n n s y l v a n i a  Ra il r o a d  Co m-

p a n y ,

Defendant.

D e fe n d a n t sa y s  th at it is a  co rp o ra tio n  o f  th e  S ta te  

o f  P e n n sy lv a n ia .

r. I t  d en ies th e  tru th  o f  the m a tters  a lle g e d  in  the 

first p a ra g ra p h  o f  th e  co m p la in t.

2. It  d en ies th e  tru th  o f  th e m a tte rs  a lle g e d  in th e 

secon d  p a ra g ra p h  o f  th e  co m p la in t.

3. I t  d en ies th e  tru th  o f  th e m a tters  co n ta in ed  in 

the th ird  p a ra g ra p h  o f  th e co m p la in t.

A l a n  H . St r o n g , 

A tto r n e y  fo r  D e fe n d a n t.

10

20



8 Action at Law.

H U N T E R D O N  C I R C U I T  C O U R T .

F r a n k  R . T i t u s ,
Plaintiff,

v.

¡¡Pe n n s y l v a n i a  Ra il r o a d Ço m-
> A c t io n  a t L a w .

PANY,

10

Defendant.

T h e  a b o v e  sta te d  ca u se  h a v in g  been  m o v ed , th e 

C o u rt  o rd e re d  o n  th e tr ia l o f  th e sam e an d  th a t th e 

S h e r if f  re tu rn  a p anel. W h e re u p o n  th e  fo llo w in g  

n am ed  p erso n s w e re  em p a n eled  an d  sw o rn , to  w it  :

H o w a r d  S . A p g a r . 

C h s. J o h n so n , J r . 

H u g h  W . L a ir e . 

J o h n  C a r lin g .

2Q  H a r r y  V a n  P e lt. 

A b s o lo m  A p g a r .

T h e o . K .  S tr y k e r . 

R o b e r t  M . C o n o v e r . 

F r a n k  H . S e rv is . 

J a m es K u g le r ,  Jr. 

W ill ia m  M . S ch o m p . 

A lfr e d  R . Jo h n so n .

H. R. Her r , , A l a n  H. St r o n g ,
A t ty .  o f  P la in t iff .  A t t y  o f  D e fts

W itn e s s e s :

F r a n k  R . T itu s . 

G e o r g e  H . T itu s . 

A l f r e d  L a m b e rt. 

H u g h  J o yce .

30 M a rtin  S m ith . 

Jo h n  B . B a rb e r . 

O . R . K u g le r .

W itn e s s e s  :

A .  P . G est. 

P a t r ic k  G a n ie . 

A lb e r t  P re s to n .

A f t e r  h e a rin g  th e  e v id e n ce  an d  th e  a rg u m e n t o f  

C o u n se l an d  th e  C h a rg e  o f  th e  C o u rt, th e  J u r y  re tire d  

in  c h a rg e  o f  G e o r g e  V o g e l,  C o n sta b le  d u ly  sw o rn  to  

a tten d  th em  an d  a fte r  b e in g  o u t  a sh o rt tim e th e y  re -

tu rn e d  in to  C o u r t  an d  b e in g  ca lle d  a ll a p p e a re d  an d  

sa id  th a t th e y  h a d  a g re e d  u p o n  th e ir  v e rd ic t  an d  b y  th e ir



Action at Law. 9

fo re m a n  fu r th e r  sa y  th a t  th e y  fin d  fo r  th e  p la in tiff  the 

su m  o f  o n e h u n d re d  a n d  fo r ty  d o lla rs  a n d  so sa y  th ey  

all.

W h e r e u p o n  it is o rd e re d  th a t ju d g m e n t fin al b e  e n -

te re d  in  fa v o r  o f  F ra n k . T itu s , p la in tiff  a n d  a g a in s t th e  

P e n n s y lv a n ia  R a ilr o a d  'C o m p an y d e fe n d a n ts  fo r  th e  

sum  o f  O n e  h u n d re d  a n d  fo r ty  d o lla rs  b esid es co st o f  

su it to  be ta x e d .

J u d g m e n t en tered , A p r il  9 , 19 13 , a t  5 .15  o ’c lo c k  P . M .

A m t. J u d g . $140.00. ' 10
C o sts  T a x e d  58.26.

On motion of H. B. H err ,
A t t y  o f  P lt f f .

20

30



10 Action at Law.

H U N T E R D O N  C I R C U I T  C O U R T .

A p r il  T e r m , 19 13 .

H . B . H err , A ttorn ey»

F r a n k  R. T i t u s , I

Plaintiff, /  

v. 1

10  P e n n s y l v a n i a  Ra il r o a d  Co m- /  Action at Law.
p a n y , y

Defendant. 1

J u d g m en t o n  v e rd ic t  in an  a ctio n  a t L a w  w a s  ren d -

ered  in  fa v o r  o f  F r a n k  R . T itu s , p la in tiff  an d  a g a in s t 

T h e  P e n n sy lv a n ia  R a ilr o a d  C o m p a n y , d e fe n d a n ts  fo r

th e su m  o f  o n e  h u n d re d  an d  fo r ty  d o lla r s . . .  . $140.00

an d  th e sum  o f  fifty -e ig h t  d o lla rs  an d  tw e n ty  

$ 0 ' s ix  cen ts co st ..................................................................  58.26

W h o le  am o u n t o f  J u d g m e n t an d  c o s t s , , o n e  

h u n d re d  n in ety-e ig h t d o lla rs  a n d  tw e n ty -s ix  

ce n ts ..................... .. M .......... , . . . .................. $ 198 .26

J u d g m en t en tered  a n d  sig n ed  th is  n in th  d a y  o f  A p r il,  

n in eteen  h u n d re d  an d  th irte e n  a t fiv e  o ’c lo c k  an d  fifteen  

m in u tes in th e  a fte rn o o n .

State of New Jersey,
County of Hunterdon, ss.

I, O . R . K u g le r , C le r k  o f  sa id  C o u n ty  an d  o f  th e  C ir -

cu it C o u rt  th e re o f, th e  sa m e b e in g  a  C o u r t  o f  R e c o rd , 

D o  h e re b y  c e r t i fy  th a t th e  fo r e g o in g  a re  tr u e  co p ies o f  

th e R u le  en tered  a n d  p le a d in g s  filed  a n d  ju d g m e n t en -

te re d  in  th e w ith in  sta te d  case.

W itn e s s  m y  h a n d  an d  seal o f  sa id  C o u n ty  

( S e a l)  an d  C o u r t  a t F le m in g to n , th is  16th  d a y  o f  

O cto b e r , 19 13 .

O. R . K u g l e r , Oerk.
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H U N T E R D O N  C O U N T Y  C I R C U I T  C O U R T .

F r a n k  R. Titus,
Plaintiff,

P e n n s y l v a n ia

pa n y ,

v.

Rail road  Co m - 

Defendant.

> A c t io n  a t L a w .

T r a n s c r ip t  o f  sh o rth a n d  n o tes o f  te stim o n y , etc., 

ta k e n  in  th e  a b o v e  en title d  case , a t  th e  C o u rt  H o u se , 

F le m in g to n , H u n te rd o n  C o u n ty , N . J., o n  W e d n e s d a y , 

A p r il  9th , 19 13 , a t  10.30 A .  M ., b e fo re  H o n  N e l s o n  Y .  

Du n g a n , J u d g e  an d  a  J u ry .

10

A p p e a r a n c e s :

F o r  P la in t iff ,  J u d g e  H . B . H e r r .

F o r  D e fe n d a n t, T heodo re  Str o n g . 20

30



12 Frank R. Titus— Direct.

J U D G E  H E R R  O P E N E D  F O R  P L A I N T I F F .

Frank R. Titus, th e  p la in tiff , s w o r n :

Lirect Examination, by Judge Herr.

M r. S t r o n g :  B e fo r e  th is  w itn e ss  b eg in s h is te s-

tim o n y  I w o u ld  rem in d  J u d g e  H e r r  th a t  th e re  a re  

som e m a tte rs  he a n d  I  w e re  m u tu a lly  to  a d m it y e s -

te r d a y  in  o r d e r  to  sa v e  tim e.

T h e  in co rp o ra tio n  o r ig in a lly  o f  th e  F le m in g to n  

R a ilr o a d  C o m p a n y ; lease  o f  th e  R a ilr o a d  C o m p a n y  

to  th e  U n ite d  R a i l r o a d s o f  N e w  J e r s e y ;  lease  o f  

th e  w h o le  U n ite d  R a ilr o a d s  o f  N e w  J e rse y , in c lu d -

in g  lease  to  th e  P e n n s y lv a n ia  R a ilr o a d  in  1 8 7 1 ;  

a ll a p p ea rs  u p o n  th e sta tu tes , a n d  th e  o w n e rs h ip  o f  

M r. T itu s . T h e  in co rp o ra tio n  o f  th ese  d iffe re n t  

co m p an ies a n d  th e ir  co m b in a tio n  b y  a g re e m e n t in 

lease , th o se  d eta il m a tte rs  a re  a d m itted , a n d  J u d g e  

H e r r  a d m its  o n  h is p a rt th a t th e  P e n n s y lv a n ia  

R a ilr o a d  a t th e tim e o f  th is  a cc id e n t is sa id  to  h a v e  

o c c u rre d  w a s  in m ain te n a n ce  a n d  e n jo y m e n t o f  

fra n ch ise s  g ra n te d  b y  th o se  c h a rte rs  an d  a n y  o th e r  

so  o p e r a tin g  th ere u n d e r.

T h e  C o u r t : T h e  ro a d  its e lf  w a s  n o t c o n stru cte d  

u n d e r  th e  g e n e ra l ra ilro a d  la w ?

M r. S t r o n g :  N o , lo n g  p r io r  to  t h a t ;  ch a rte r  

g ra n te d  in  18 39  o r  1849.

T h e  C o u r t : T h e n  I u n d ersta n d , J u d g e  H e r r ,  y o u  

a re  w illin g  to  a d m it th a t th is  la n d  w a s  o r ig in a lly  

o b ta in e d  b y  th e  ra ilro a d  u n d e r  co n d em n a tio n  p r o -

ce e d in g s  ?

M r. S t r o n g : R ig h t  o f  w a y  th ro u g h  w h a t is  n o w  

th e p la in tiff ’s lan d . T h a t  w a s  in  1853.

J u d g e  H e r r :  I  a d m it th a t fo r  th e  p u rp o se  o f  

sa v in g  g e tt in g  h is p a p ers h e re  fr o m  P h ila d e lp h ia . 

A s  a m a tte r  o f  la w  I  d o n ’t  b e lie v e  it w o u ld  b e  re le -

v a n t  i f  h e  h a d  h is p a p e rs  h ere . I  d o n ’t  see  h o w  it 

a ffe c ts  th is  ca se  in  o n e  w a y  o r  th e  o th er. H e  sa y s 

co n d em n a tio n  p ro ce e d in g s  d o n ’t sa y  a n y th in g
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a b o u t fe n c in g  a t  all. I  a m  ta k in g  M r. S tr o n g ’s 

w o r d  fo r  it. I  w o u ld  lik e  to  s a v e  tim e  in  th is  case. 

T h e r e  is  n o  d o u b t a b o u t th e  e ffect. I  h a v e  a  m em -

o ra n d u m — th e re  is n o  d ou bt a b o u t th e  fa c t  th a t 

th e co n d em n a tio n  p ro c e e d in g s  sa y  n o th in g  a b o u t 

the fe n c in g ; th a t is w h a t  M r. S tr o n g  to ld  m e th is  

m o rn in g  a n d  I  a d m it th a t fa c t  w ith  th a t u n d e r-

sta n d in g , b ecau se  I h a v e n ’t seen  th em  a t a ll.

T h e  C o u r t : D o  y o u  k n o w  h o w  m a n y  fe e t o f  th at 

ra ilro a d  ru n s a lo n g  y o u r  p ro p e rty  ? j  q

M r. H e r r :  S ix  h u n d re d  an d  fifty -fo u r  fe e t  o f  
fen ce.

M r. H e r r :  I  d o n ’t k n o w  th a t w e  n eed  g o  in to  

t h a t ; a ll th a t y o u  w a n t is to  a d m it th a t  th e  lan d  o c -

cu p ied  b y  th e  ra ilro a d  co m p a n y  w a s  co n d em n ed  

an d  th a t n o th in g  a p p ea rs  in th e  co n d em n a tio n  p r o -

cee d in g s a b o u t fen ces, in  th e co n d em n a tio n  p r o -

ce e d in g s  in  1853, w h en  th e  ro a d  w a s  p u t th ro u g h .

I w ill a d m it th at, an d  o f  co u rse , I  ch a lle n g e  the 

re le v a n c y  o f  th e  ev id en ce . O f  co u rse  w e  sh a ll o() 

c la im  th a t th e  o ffe r  c o v e re d  th e fe n c in g , b u t n o t 

sp e cifica lly  m en tion ed .

By Mr. Herr.
Q. W h e r e  do y o u  re s id e ?  A. D e la w a r e  T o w n sh ip .

Q. Y o u  resid e  in  D e la w a re  T o w n s h ip ?

A. H u n te rd o n  co u n ty .

Q. A n d  y o u  o w n  a  fa r m  th e re ?  A. Y e s .

Q. W h e r e  is  it s itu a te d  w ith  re g a rd  to  th e P e n n s y l-

v a n ia  R a ilro a d , n o w  o ccu p ied  b y  th e P e n n s y lv a n ia  ?

A. R u n s r ig h t  th ro u g h  it. 30
Q. T h a t  is, y o u  o w n  o n  both  sid es o f  th e  ra ilro a d  ?

A. Y e s .

Q. H o w  lo n g  h a v e  y o u  o w n e d  th a t p r o p e rty  ?

A. T h ir ty - th r e e  y e a rs . I  h a v e  liv e d  th e re  fo r ty - fo u r  

y e a r  sin ce  I w e n t th ere .

Q. W e ll,  I  w ill  m a k e  a  fo rm a l re c o rd  o f  th e  deed  

fro m  E . O . B a rb e r  to  F r a n k  A .  T itu s , v o lu m e  182, p a g e  

255, d a ted  1879, a b o u t first o f  A p r il.  A n d  y o u  h a v e  o c -

cu p ied  th e  fa r m  e v e r  sin ce  th a t  t im e ?  A. Y e s .
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Q. How long have you known the farm before that?
A. I had lived there ten years before; ran that farm 

on shares with Solomon Holcomb, lived there forty-four 
years this March.

Q. Were you the owner of some cattle on the thirty- 
first of August, 19H ? A. Yes.

Q. Where were they pasturing on that day ?
A. Next to the railroad.
Q. Is there anything between the railroad and your 

10 lands? A. Fences.
Q. What was the condition of the fence? A. Well, 

it was down in some places; they had fired in a place 
or two, burned the fence, had it repaired down on what 
was called Fox’s Hollow; the cattle went down and got 
down in a corner where the fence was down.

Q. Do you know where they got there? A. I do.
Q. How do you know? A. I saw the tracks.
Q. State what happened to the cattle.
A. Well, the train ran into them, broke the jaws on 

20 one; the other, threw her down the bank; she laid 
there, she was hurt internally, I guess, she bloated up.

Q. Well, what did you do with them? A. The sec-
tion boss came up there to bury them; it was terrible 
stormy. It had rained hard, and he says “ I come to bury 
the cattle.’’ He says “Have you had them appraised?” 
I said “ I have.” He said “ Fish them up and we will 
bury them.”

Q. You have owned cattle for all this time? A. Yes.
Q. Bought and sold? A. Yes.

30 Q. Thoroughly acquainted with market prices?
A. Yes.
Q. State what kind of cows they were? A. One was 

ix Guernsey six-year old, a good one; the other an Al-
derney, five-years old, with the promise of making an 
extra good one.

Q. Had you raised them yourself? A. Yes.
Q. What was their condition as to milking?
A. They were not milking, they were due to freshen 

in about a month or six weeks.
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Q. In  y o u r  ju d g m e n t, w h a t w a s  th e  v a lu e  o f  th o se  

ca ttle  ?

M r. S t r o n g :  I o b je c t. H e  h a sn ’t  q u alified  as 

an  e x p e r t  to  sta te  th e ir  v a lu e . H e  h a sn ’t  sh o w n  

th a t h e  is q u a lified  to  p u t a  v a lu e  u p o n  them .

T h e  C o u r t :  Y o u  h a v e n ’t  a sk e d  h im  th e  o n e 

q u estio n  n e ce ssa ry .

Q. H o w  lo n g  h a v e  y o u  been  b u y in g  a n d  s e llin g  ca ttle  

an d  a b o u t h o w  m a n y ?  A. I  co u ld n ’t  te ll y o u  h o w  

m a n y ; I h a v e  been a t it fo r  y e a rs .

Cross Examination, by Mr. Strong.
Q. H o w  m a n y  ca ttle  d id  y o u  b u y  o r  se ll in  A u g u s t,

1 9 1 1  ? A. I  d id n ’t  b u y  a n y ; n o t in  1 9 1 1 ,  n o t to  th e  best 

o f  m y  reco llectio n , b ecau se  I d id n ’t  n e ed  an y.

M r. S t r o n g :  W e ll, I  th in k  it is  sh o w n  to  be in-

co m p eten t to  sp eak  o f  it.

By the Court.
Q. H o w  n e a r  to  th e  tim e  h a d  y o u  b o u g h t ca ttle  an d  20 

so ld ?  A. A  y e a r  o r  tw o  p re v io u s  to  that.

By Judge Herr.
Q. H a d  y o u  so ld  a n y  ca ttle  in  1 9 1 1 ?  A. I  h ad  not.

By the Court.
Q„ D id  y o u  k n o w  th e  v a lu e  o f  ca ttle  in  1 9 1 1  ?

A. I  th in k  I d id  w h e n  I w e n t to  b u y  th em  I u sed  m y  

o w n  ju d g m e n t; I a lw a y s  th o u g h t I w a s  ca p a b le  o f  d o -

in g  bu sin ess.
30

By Judge Herr.
Q. H o w  m a n y  p u b lic  sa les d id  y o u  a tten d  in  191-1 ?

A. I  c o u ld n ’t rem em b er.

Q. D id  y o u  see  ca ttle  so ld  a t th a t t im e ?  A. Y e s .

Q. A n d  w a s  th o r o u g h ly  co n v e rsa n t w ith  th e  p r ice  o f  

ca ttle  a t th a t t im e ?  A. I  th in k  so.

M r. S t r o n g :  I o b je c t  to  th o se  q u estio n s,— le a d -

in g  qu estio n s.

T h e  C o u r t : O b je c tio n  w ill  be n o ted .
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Q. W h a t , in  y o u r  ju d g m e n t, w e r e  th e y  w o r th ?

A. T h o s e  c o w s ?

Q. Y e s .  A. W e ll ,  o n e  c o w  I  w o u ld  n o t h a v e  lik e d  

to  h a v e  ta k e n  o n e  h u n d re d  d o lla rs  fo r.

Q. W h a t  w e r e  th e y  w o r th  in  m a r k e t?  A. W e ll,  o n e  

w o u ld  h a v e  b ro u g h t $75.00.

Q. In  a m o u n t to  a n y o n e, d o  y o u  k n o w  h er v a lu e  ?

A. T h e y  w o u ld  h a v e  b ro u g h t th a t a p iece—

M r. S t r o n g :  I  o b je c t.

T h e  C o u r t :  I t  isn ’t w h a t  th e y  w o u ld  h a v e  

b r o u g h t;  w h a t  th e y  w e re  w o rth .

J u d g e  H e r r : W e ll. I  w ill  p u t th e  q u estio n  in  a  

te ch n ica l w a y .

Q. In  y o u r  ju d g m e n t, w h a t  w o u ld  th e y  b e w o r th  in  

m a rk e t  to  a  m a n  th a t w a s  n o t co m p elled  to  b u y  b u t 

w a n te d  to  b u y  ca ttle  b u y in g  fr o m  a  m an  w h o  w a n t-

ed  to .s e ll  it bu t w a s  n o t co m p elled  to ?

M r. S t r o n g :  I  o b je c t  a s n o t b e in g  a  p ro p e r  q u es- 

2® tio n .

O b je c tio n  o v e rru le d .

T h e  C o u r t :  A n  o b je c tio n  w ill  b e  n o ted .

A. I  th in k  th e y  w e re  w o r th  o n e  h u n d re d  a n d  f i f t y  

d o llars.

Q. T h a t  is, y o u  m ean  b o th  o f  th em  to g e th e r?

A. Y e s .
Q. D u r in g  th e  tim e  y o u  o ccu p ie d  th a t fa rm , I th in k  

y o u  sa id  sin ce  1869, w h o  b u ilt  th e  fe n c e  b e tw e e n  y o u  

gO  a n d  th e  ra ilro a d  c o m p a n y ?  A. T h e  co m p a n y  a lw a y s  

b u ilt  it  an d  m a in ta in ed  it fo r  o v e r  h a lf  a  c e n tu ry , e v e r  

sin ce  th e  fe n c e  w a s  b u i l t ; to o k  o ld  fe n ce s  a w a y  a n d  p u t 

n e w  o n es d o w n .

Q. W h e n  d id  th e y  p u t th e  la s t  o n e d o w n  ?

A. I  d o n ’t  re m e m b e r; p ro b a b ly  fifte e n  y e a rs  ago .

Q. W h a t  k in d  o f  a  fe n ce  d id  th e y  p u t u p  th e re ?

A. P o s t  a n d  ra il. T h e r e  w a s  a  b o a rd  fe n ce  th ere . 

M r. P re s to n  a sk e d  m e i f  a  g o o d  ra il fe n ce  w o u ld  b e  sa t-

is fa c to r y , a n d  I  s a id  it  w o u ld .
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Q. Previous to this accident when did they last re-
pair the fence? A. I don’t think they had done a great 
deal to it.

Q. I asked you previous to the accident which was in 
August, 191-1 ? A. Previous to that?

Q. When did they repair the fence? A. I don’t re-
member about that; they done it several times; I don’t 
remember, but I seen they had fenced it.

Q. Now do you know,— you say it was done about 
fifteen years ago when they put this changed fence. 
About how long before that did they put up a new 
fence? A. I don’t remember that. They done it twice 
in my time, since I lived on the farm.

Q. What kind of a fence was there when you came 
there? A. Board fence; they took that away and put 
a new fence there.

Q. Did you ever have any trouble about stock getting 
on the track before? A. When Mr. Andrews was 
ther they ran into my sheep.

Q. How long ago was that? A. Well, I judge some- 20 
thing like twenty years ago.

Q. Well, what was the result of it ?
A. Ran into the sheep and killed two or three, and 

hurt some two or three lambs. I seen Mr. Dilley 
there; he came up and looked at them, went back and 
Mr. Andrews sent me word to come down to the office.

Mr. Strong: I object.

Q. Who was Mr. Andrews? A. J. A. Andrews, 
superintendent; and he gave me a check for the money. 30

Mr. Strong: I object to this.
Judge Herr: I understand the question to have 

been interrupted. I thought your objection was 
with regard to this sheep transaction.

Mr. Strong: This sheep transaction is entirely 
irrelevant and I move to strike that answer out.

The Court: It may be striken out.
Judge H err: I propose to show they got through
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th is  fe n ce  a n d  th e co m p an y  p a id  fo r  th e m  w ith o u t 

a n y  d e m u rre r  an d  a ck n o w le d g e d  th e ir  lia b ility .

T h e  C o u r t : T h e  la st a n s w e r  w ill  be str ick e n  ou t.

J u d g e  H e r r :  I  th o u g h t it w a s  co m p eten t, in  

v ie w  o f  th e  fa c t  th a t  th e y  g o t  th ro u g h  th is  fe n ce  

a n d  n o  q u estio n  w a s  ra ised  a b o u t it. O f  co u rse , I 

am  a n tic ip a tin g , p ro b ab ly , reb u tta l. M r. T it u s  is 

o n  th e  stan d  an d  M r. S tr o n g  h as sta te d  w h a t his 

j q  d e fe n se  is g o in g  to be, I  th o u g h t th e  q u ick e s t w a y  

w o u ld  be to  g e t  th ro u g h  w ith  M r. T it u s —

Cross Examination, by Mr. Strong.
Q. Y o u  h a v e  n e v e r  so ld  th a t p ro p e rty  o r  a n y  p a r t  o f  

it s in ce  y o u  b o u g h t i t ?  A. N o , sir.

Q. Y o u  h ad  a b u ll, as w e ll as co w s  a t th e tim e th ese  

c o w s  w e re  k i l le d ? A. Y e s .

Q. W a s n ’t th a t b u ll w h a t  y o u  ca ll a  b re e ch y  b u ll?

A. N o , sir.

Q. A n d  d id n ’t th a t b u ll b re a k  d o w n  th e  fe n ce ?

20 A. N o , s ir ;  n e v e r  k n e w  h im  to.

Q. H o w  lo n g  b e fo re  th is  a cc id e n t h ap p en ed  h a d  th is  

fen ce  been  d o w n  so th o se  ca ttle  co u ld  g e t  o n  th e  t r a c k ?

A. F o r  se v e ra l m on ths, p ro b a b ly  a y e a r.

Q. H a v e  th e y  been  fix e d  s in ce ?  A. W e ll,  I  th in k  

te m p o ra rily , som e p laces, I am  n o t p o sitiv e . S in c e  th e 

a cc id e n t y o u  m ea n ? N o , n o t sin ce  th e  a ccid e n t.

Q. W e ll,  co u ld  th e  co w s  h a v e  g o tte n  th ro u g h  th a t d a y  

w h en  y o u  sa id  th e y  w e r e  k ille d , w h e n  y o u  c la im  th e y  

w e re  k ille d  b y  th e c a r s ?  A. Y e s ,  n o th in g  to  h in d e r 

them , th e fe n ce  w a s  d ow n .

Q. T h a t  fen ce  w a s  n e v e r  a le g a l fen ce , w a s  it?

A. A  le g a l fe n c e ?  A. Y e s ,  w h e n  it w a s  b u ilt  it w a s  

a le g a l fen ce.

Q. T h e  o ld  fe n ce  th a t w a s  th e re  w a s  n e v e r  le g a l 

fen ces, w a s  i t?  A. T h e y  w e re  w h e n  th e y  w e re  p u t up.

Q. Y o u  m ean  to  sa y  th o se  fe n ce s  th e re  in  th e  first 

w e re  le g a l fe n ce s  sin ce y o u  w e n t o n  th e  p ro p e rty  ?

A. T h e y  w e re  u n til th e y  w e n t d o w n ; th e y  w e re  w h ile  

th e y  stood.
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Q, T h e y  w e re  w h ile  th e y  sto o d , le g a l fe n ce s  >
A. Y e s .

Q. Is  th at y o u r  s ig n a tu re  to  th a t le tte r  ( H a n d in g  w it-
n ess p a p e r )  ? A. Y e s .

M r. S t r o n g : I a sk  to  h a v e  it m a rk e d  fo r  id e n ti-
ficatio n .

( M a r k e d  E x h ib it  D  1 fo r  id e n tifica tio n .)

Q. A n d  y o u  h a v e  h ad  c o n sid e ra b le  d ifficu lty  w ith  the 

P e n n s y lv a n ia , first an d  la s t?  A . N o , sir. 10
Q. H a v e n ’t  y o u  been re p e a te d ly  n o tified  b y  th e ra il-

ro a d  to  re p a ir  th is  fe n c e ?  A. R e p a ir  th e m ?

Q. Y e s .  A. T h e y  a re  n o t m in e to  rep a ir .

M r. S t r o n g : I m o v e  th a t be str ick e n  ou t.

T h e  C o u r t :  Y e s ,  th a t m a y  be str ick e n  out.

(Q u e s tio n  re p e a te d .)  H a v e n ’t  y o u  been re p e a te d ly  

n o tified  b y  th e  ra ilro a d  to  r e p a ir  th a t fe n c e ?  A. I  

1 d o n ’t k n o w  w h y  I sh o u ld .

Q. H a v e n ’t y o u  been  re p e a te d ly  n o tified  b y  th e  ra il-  2 0 : 
ro a d  to  re p a ir  th a t fe n c e ?

A. N o , n o t to  m y  reco llectio n .

Q. D id  y o u  n o t re ce iv e  a  le tte r  fro m  M r. G u est, w r it -

ten  o n  A u g u s t  8th, 1 9 1 1 ,  n o t ify in g  y o u  th a t  th e  o b lig a -

tio n  o f  m a in ta in in g  th e  fen ce  o n  y o u r  p r o p e rty  w a s  u p -

on  y o u  an d  y o u  w o u ld  b e  h eld  resp o n sib le  fo r  a n y  a c c i-

d en t th a t m ig h t o c c u r  o n  a cco u n t o f  th e  sto ck  g e tt in g  o n  

th e  co m p a n y ’s  tra c k s  ?

A. I d o n ’t rem em b er o f  a n y , no, sir.

J u d g e  H e r r : I  th in k  w e  h a v e  a  le tte r  o f  th a t  ̂

k in d . I  w ill see  i f  th e re  isn ’t o n e h ere.

Q. T h is  le tte r , I  stippose is a d m itted  to  h a v e  been  re -

ce iv ed . A. I  d o n ’t rem em b er I  h ad  it in th e p a p e r s ;  I 

p re su m e  it has.

L e t t e r  is  p ro d u ce d  fro m  a m o n g st th e p la in tiff ’s 

co u n s e l’s p a p e rs  an d  co u n sel fo r  d e fe n d a n t a sk ed  

to  h a v e  it m a rk e d  fo r  in d en tificatio n .



20 Frank R. Titus— Cross.

J u d g e  H e r r : L e t  th e  w itn e ss  see it. ( M a r k e d  

E x h ib it  D  2  fo r  in d en tifica tio n .)

W itn e s s :  I  d o n ’t rem em b er se e in g  it, I  m u st 

h a v e  it, th o u g h , I  d o n ’t rem em b er it.

Q. N o w , h a d n ’t  y o u  been re p e a te d ly  n o tified  b e fo re  

th a t th a t th e  co m p a n y  in sisted  th a t  y o u  sh o u ld  fe n ce  

y o u r  fie ld  th e re ?  A. H o w ’s th a t?

Q. (Q u e s tio n  re p e a te d : N o w , h a d n ’t y o u  been  re- 

10 p e a te d ly  n o tified  b e fo r e  th a t th a t th e  C o m p a n y  in sisted  

th a t y o u  sh o u ld  fe n ce  y o u r  fie ld  th e r e ? )

Q. P le a s e  a n s w e r  th a t “‘y e s ’ ’ o r  “ n o .”

A. I  d o n ’t  rem em b er th at.

Q. T h a t ’s  th e b est y o u  ca n  sa y  n o w , is  i t?  A. Y e s .

Q. M r. P a u l A .  Q u e e n  fo r m e r ly  re p re se n te d  y o u , d id  

he n ot, in  th is  m a tte r ?  A. Y e s .

Q. A n d  o n  th e  tw e n ty -firs t d a y  o f  Ju n e, 1 9 1 1 ,  d id  

y o u  h a v e  M r. Q u e e n  w r ite  a  le tte r  to  M r. G u e s t  in  y o u r  

b e h a lf?  A. I  d o n ’t rem em b er w h a t d a te  it  w a s  I  d id . 

SO  Q. F o r  h o w  lo n g  a  tim e d id  M i .  Q u e e n  re p resen t 

y o u ?  A. W h y , fro m  th e  tim e th e  c a ttle  w a s  k illed .

Q. A n d  b e fo re  th a t to o , d id  h e n o t?  A. Y e s .

Q. F o r  h o w  lo n g  b e fo r e ?  A. O h , I c a n ’t  rem em b er.

Q. A b o u t?  A. I  d o n ’t  rem em b er.

Q. D id  y o u  a u th o riz e  M r. Q u e e n  to  w r ite  th a t le tte r  

fo r  y o u ?  A. I  did.

(M a r k e d  E x h ib it  3 fo r  in d en tifica tio n .)

Q. N o w , w a y  b a ck , b e fo re  1890, w e re n ’t  y o u  co n tin u - 

30 a lly  n o tified  b y  th e  co m p a n y  to  k eep  th is  fe n ce  in  re p a ir ?

A. W h e n ?

Q. W a y  b a c k  in  189 0? A. I d o n ’t  rem em b er i t ;  no, 

sir. W h y  b y  ?

Q. B y  th e  P e n n s y lv a n ia  R a ilr o a d  C o m p a n y .

A. W a s  th a t a f te r  M r. G u e st an d  M r. P re s to n  w a s  

in ?
Q. W h a t  w a s  th e  d a te  o f  y o u r  d eed , J u d g e  H e r r ?

J u d g e  H e r r :  1879.
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Q.  J u s t a n s w e r t h a t q u e s ti o n , i f y o u  c a n.

A.  N o , I d o n’ t t h i n k  s o.

Q.  H a d n ’ t y o u  b e e n n o ti fi e d b y t h e r a il r o a d  f r o m  

ti m e t o ti m e e v e r si n c e y o u  w e r e t h e o w n e r o f t h e p r o p -

e r t y , t o r e p a i r t h o s e f e n c e s ?

A.  N o , si r.  N o , s i r ; I h a v e n o t.

Q.  N o r t o  b u il d t h o s e f e n c e s ?

A.  N o , si r.  I h a v e a l e t t e r t h e r e —

■ Q.  N e v e r m i n d , j u s t a n s w e r t h e q u e s ti o n .

Q.  Y o u  s a i d t h a t y o u  s a w  t h e t r a c k s  w h e r e t h e s e , 1 0 

c o w s g o t t h r o u g h .  T h a t w a s  t h e o n l y w a y  o f y o u r 

k n o w i n g  t h a t t h e y  g o t  t h r o u g h   o n   t h e  C o m p a n y’ s 

t r a c k s ? A.  Y e s .

Q.  W e ll, w a s n ’ t t h e g r o u n d  a b o u t t h e r e a g r e a t d e al 

t r a c k e d  u p ? A.  N o ; n o, si r.

Q.  Y o u  c o u l d  i d e n t i f y  t h e t r a c k s o f y o u r o w n  c a t tl e, 

c o u l d y o u ?  A.  Y e s , t h e r e w a s n o o t h e r c a t tl e t h e r e 

b u t m i n e.

Q.  Y o u  w e r e o u t t h e r e t o w a t c h  t h a t a ll t h e ti m e ?

A.  N o , si r. ' 2 0

Q.  C a t tl e c o u l d n o t h a v e  c o m e  d o w n  t h e  r a il r o a d  

t r a c k  a n d g o n e i n t o y o u r fi el d a n d g o n e o u t a g a i n ?

A.  N o , si r.

Q.  W h y  c o u l d n’ t' t h e y, i f  t h e  f e n c e s  w e r e  d o w n ? 

T h e r e  w e r e s e v e r a l p l a c e s, y o u  s a i d , w h e r e t h e f e n c e s 

w e r e d o w n . A.  A l o n g  m y f a r m .

Q.  A n d  t h e y c o u l d h a v e g o n e i n w h e r e t h e f e n c e s 

w e r e d o w n a n d g o n e o u t a g a i n ?

A.  W h a t c o w s t h e r e w e r e t h e r e —

Q.  B u t y o u  w a t c h e d  f o r t h a t  d a y  a n d  n i g h t,  d i d 3 0 

y o u ?  A.  N o , s i r ; I d i d n o t.

Q.  A n d  w a s t h a t d r y o r w e t w e a t h e r a t t h e ti m e t h i s 

a c c i d e n t h a p p e n e d ?

A.  W e t, t e r r i b l e s t o r m y , i t h a d r a i n e d i n t o r r e n t s.

Q. N o w , d o y o u  r e m e m b e r M r. P r e s t o n  s e n d i n g y o u  

a n o ti c e t o r e p a i r t h o s e f e n c e s ? A.  M r. P r e s t o n ?  I 

d o n’ t k n o w  o f a n y, I d o n’ t  h a v e  a n y  r e c o ll e c ti o n o f 

h i m  o n l y t h e o n e I s e e t h e r e , t h a t i s t h e o n l y  o n e I 

h a v e a n y r e c o ll e c ti o n o f.
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Q. J u st lo o k  a t it. ( H a n d in g  w itn e ss  p a p e r .)

A. I d o n ’t rem em b er it n o w .

Q. M r. P re s to n  w a s  th e  A s s is ta n t  E n g in e e r  a t th e 

t im e ?  A. I rem em b er g e tt in g  a le tte r  fro m  M r. P r e s -

to n  s a y in g  th at th e y  k e p t a  le g a l fen ce.

M r. S t r o n g : I a s k  th a t th a t be str ick e n  o u t.

T h e  C o u r t : T h a t  m a y  be str ick e n  out.

Q. I a s k  y o u  i f  y o u  re ce iv e d  th is  le tte r , w h ich  I a g a in  

1 0  sh o w  y o u , fro m  th e A s s is ta n t  E n g in e e r  o f  th e  P e n n -

s y lv a n ia  R a ilro a d , M r. P re s to n , d ated  Ju n e 4th , 1908.

A. I d o n ’t rem em b er it, I  see it is  th ere .

Q. W ill  y o u  sw e a r— d o n ’t y o u  k n o w  p e r fe c tly  w e ll 

w h en  it  is p ro d u ce d  fro m  y o u r  c o u n se l’ s p o ssessio n  th a t 

y o u  re ce iv e d  it?  A. I  m u st h ave.

( L e t t e r  d ated  J u n e  4th , 1908, m a rk e d  E x h ib it  P  

5 fo r  id e n tificatio n .)

Q. D id  M r. G a y n o r, fo re m a n  o f  th e  d e fe n d a n t com - 

2 0  p a n y , n o t ify  y o u  o v e r  e ig h t y e a rs  a g o  on m o re  th an  one 

o cca sio n  th a t th e co m p a n y  e x p e c te d  y o u  to  r e p a ir  th o se  

fe n ce s ?  A. I  d o n ’t rem em b er it n o w ;  I d o n ’t  rem em -

b er a n y th in g  o f  th e k in d .

Q. Y o u  d o n ’t rem em b er it?  A. I  d o n ’t  k n o w  w h y  

th e y  sh o u ld .

Q. D id  n o t M r. R e illy , T r a c k  F o r e m a n  o f  th e  P e n n -

s y lv a n ia  R a ilro a d , n o t ify  y o u  th a t th e  co m p a n y  w ish e d  

y o u  to  re p a ir  th o se  fe n c e s ?  A. I  d o n ’t rem em b er it.

Re-Direct Examination, by Mr. Herr.
Q. M r. T itu s , d id  y o u  e v e r  h a v e  a n y  ta lk  w ith  a n y  

o f  th ese  p eo p le  a b o u t th e  re p a ir in g  o f  th a t fe n ce  ?

A. Y e s ,  sir.

Q. D id  y o u  e v e r  h a v e  a n y  ta lk  w ith  M r. G u e s t?

A. M r. G u e s t?  M r . P r e s to n ;  M r. G u e s t 'n e v e r  sa id  

m u ch  to  m e. M r. P re s to n  is th e o n e w h o  a p p ro a ch e d  

m e a b o u t th e fen ce.

Q. W h e n  w a s  th a t  firs t?  A. T h e y  w e re  g o in g  to  p u t 

a w ire  fe n ce  u p  th ere .

Q. W h e n  w a s th is ?
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A. S o m e tw e n ty  y e a r s  a go . I  sa w  th e p o sts d o w n  

th ere  a n d  I p ro te ste d  a g a in st it, a sk e d  fo r  a le g a l fen ce  

an d  M r. P re s to n  s a id : “ O n  w h a t g r o u n d s ? ”  I  says,

I h a v e  co lts  d o w n  in  th e  m e a d o w s an d  th e tra in s  w ill 

sca re  th em  a n d  in ju re  th e m .”  H e  s a y s :  ‘ ‘ W h a t  do 

y o u  w a n t, a  p ick e t fe n ce .”  I  s a id : “ T h a t  w o u ld  n o t 

be su itab le  to  th e fa r m .”  H e  tu rn e d  a ro u n d  a n d  s a i d : 

“ T itu s , h o w  w o u ld  a  g o o d  p o st a n d  ra il fe n ce  su it y o u ”  

a n d  I sa id  a ll r ig h t, an d  th e y  b u ilt  it a ll n ew .

Q. S in ce  th at tim e h a v e  y o u  e v e r  g iv e n  th em  a n y 1 10 
n o tifica tio n  r e g a r d in g  th is  fe n c e ?  A. I  n o tified  th em  

w h en  it w a s  d o w n .

Q. H o w  fr e q u e n tly ?  A. W e ll  se v e ra l d iffe re n t  tim es.

Q. W h a t  w a s  th e  re su lt  o f  y o u r  n o tifica tio n s ?

A. W e ll,  th en , M r. P re s to n  sa id  th a t th e y  fo u n d  th e  

lan d  w a s ta k e n  b y  co n d em n a tio n  p ro ce e d in g s  an d  th o se  

p ro ce e d in g s  c o v e re d  th e  fen ces an d  e v e ry th in g . I  d o n ’t 

k n o w  w h a t price- th e y  p a id  fo r  th e  lan d —

Q, N e v e r  m ind. W h a t  d id  th e y  d o ?

A. W e ll,  th e y  b u ilt  th e  fe n ce  a fte r  th a t,— ’re p a ire d  it 20 
— a lso  th e y  sent M r. D illy  an d  he to ld  m e a fte r  th e 

c o w s  w a s k illed , h e s a id : “ I h a v e  h ad  o rd e rs , th e s tu ff 

is o rd e re d  to  re p a ir  th e  fen ce.

M r. S tr o n g :  I d o n ’t th in k  th is  seem s to—

Q. W h o  is M r. D illy ?

A. F o re m a n  o n  th e  road . M r. D illy  a sk e d  m e i f  I 

w a s  g o in g  to  u se  th e w o o d ; he sa y s, ‘ ‘T h e  s tu ff  has 

been o rd e re d  to  re p a ir  th e fe n c e ”  an d  he s a y s :  “ W h e n  

w e  g e t  tim e w e  w ill b u ild  i t ”  an d  th en  so m e tifn e  a fte r ' 30 
it he sa id  “ I h a v e  had  o rd e rs  n o t to b u ild  it .”  N o w  

th a t ’s a ll I k n o w .

By the Court.
Q. W h e n  d id  h e  te ll y o u  th a t?  A. M r. D illy  to ld  

m e ab o u t, som e tim e a ft e r  th e co w s  w a s k illed , p ro b ab ly  

s ix  m o n th s a fte rw a r d s .

(W itn e s s  is  sh o w n  le tte r  d ated  D e ce m b e r 29,

1 9 1 1 , s ig n ed  b y  J o h n  M . D illy , an d  is a sk e d  w h e th e r  

he re ce iv e d  th a t  le tte r  a b o u t th e  tim e it is d ated .
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By Judge Herr.
A. Y e s ,  I  re ce iv e d  it.

Q. W a s  th a t b e fo re  o r  a fte r  y o u r  co n v e rsa tio n  w ith  

M r. D il ly ?  A. I  d o n ’t rem em b er a b o u t th at.

Q. M r. T itu s , h a v e  y o u  e v e r  b u ilt  th a t fe n ce  s in ce  

y o u  liv e d  in th e  p r o p e rty ?  A. N e v e r , e x c e p t  w h en  I 

s a w  a  ra il d o w n ; I  n e v e r  b ro k e  a n y  g ro u n d  to  p u t in 

a n y  p o sts  in  a n y  w a y , sh a p e n o r  fo rm .

10

20

30

Re-Cross Examination, by Mr. Strong.
Q. A n d  w h a t d ate  w a s  it y o u  sa id  a n e w  fe ijce  w a s  

b u ilt b y  th e  co m p a n y ?  A. I d o n ’t rem em b er.

Q. A b o u t  h o w  lo n g  a g o ?  A. I  sh o u ld  ju d g e  fifteen  

y e a rs  sin ce  th e  la st fen ce.

Q. Y o u  m ean  to  sa y  th a t th e  fe n c e  th a t is th e re  n o w  

h a s been  th e re  fo r  o v e r  fifte e n  y e a r s ?  A. S o m e th in g  

lik e  th at, I  th in k  th e y  b u ilt  i t  a ll n e w  th en , n e w  p o st 

an d  ra il fen ce.

Q. D o  y o u  m ean  to  sa y  th a t th e  n e w  p o st an d  ra il 

fe n ce  w a s  b u ilt  th e  w h o le  d istan ce  b e tw e e n  y o u r  p ro p e r-

ty  a n d  th e ra ilro a d  a t th a t tim e ?  A. N o ;  som e p laces 

th e y  re p a ire d  it, m o st o f  th e  w a y  th e y  b u ilt  it  n ew ,

Q. W h e n  w a s  th a t o ld  fe n ce  th a t th e y  re p a ire d  in  

so m e p la ces  b u ilt?  A. T h a t  I d o n ’t re m e m b e r; I  d o n ’t 

rem em b er a n y  th in g  a b o u t th e  o ld  fen ce. T h e  o ld  

fe n ce  w a s  on  th e  fa rm  w h e n  I  w e n t o n  it, th a t is  p a rt 

o f  it.

Q. A l s o  a  fe n ce  on  th e  fa rm  w h e n  y o u  w e n t th e re ?

A. Y e s ,  th a t w a s  a  b o a rd  fe n ce ,— b o a rd  fe n ce  a ll th e  

w a y  th ere .

Q. A n d  th a t fe n ce  w a s  o n  th e  fa rm  w h en  y o u  w e n t 

th e r e ?  A. Y e s ,  th e  b o a rd  fen ce.

Q. N o w  th en , th is  fe n c e  th a t is th e re  n o w  h as been  

th e re  fifteen  y e a rs , is th a t r ig h t?

A. S o m e th in g  lik e  t h a t ;  th e y  b u ilt  it tw ic e  sin ce  I 

h a v e  been  th ere .

Q. I  am  s p e a k in g  o f  th is  la s t fen ce.

A. I  c a n ’t re ca ll. O f  co u rse , th e y  reb u ilt it.

By the Court.
Q. Y o u  sa y  th e  fe n ce  h as been  tw ic e  re b u ilt?
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A. In  th irty -th re e  y e a rs , y e s .

Q. J u st w h a t  d o  y o u  m ean  b y  th a t?

A. N e w  fe n ce  set in d iffe re n t p laces.

Q. Y o u  s a y  th e re  w a s  a  b o a rd  fe n ce  th e re  w h e n  y o u  

w e n t th e r e ?  A. Y e s ,  h e m lo ck  b o a rd s.

Q. Y o u  m ean  fo r ty - fo u r  y e a r s  a g o ?  A. Y e s .

Q. W h a t  k in d  o f  a  fe n ce  w a s  b u ilt  n e x t?

A. P o s t  a n d  rail.

Q. W h a t  k in d  w a s  b u ilt  n e x t?  A. P o s t  a n d  rail.

Q. S o  th e re  h as been tw o  p o st a n d  ra il fen ce s  p u t u p  10 
th e re ?  A. Y e s ,  ta k e  th e  o ld  a w a y , re p a ir  th e  o th e r  

an d  p u t n e w  th ere . E v e r y  tim e th e y  re p a ire d  th e y —

Q. S o  th a t  th e re  is som e o f  th e  fen ce  th e re  th a t w a s 

th e re  fo r ty - fo u r  y e a rs  a g o ?

A. I  d o n ’t th in k  th e re  is m u ch  o f  it th ere .

Re-Direct Examination, by Judge Herr.
Q. I s  th e re  a n y  o f  the o ld  b o a rd s  th e re  a t  a ll?

A. O h , y e s , th e re  is a  litt le  d o w n  a lo n g  th e  w o o d s. 

T h e y  p u t n e w  a t th a t tim e.

Q. N e w  b o a rd s ?  . A. T h e y  ren e w e d  th e  o ld  b o a rd  ^ 
fen ce.

A. Y e s .

Q. A t  th e  sam e tim e th e y  p u t up a  n e w  p o st an d  

ra il fe n c e ?  A. I  d o n ’t re co lle c t  a b o u t th at.

George H. Titus, sw o rn  fo r  th e P la in tiff.

Direct Examination, by Judge Herr.

Q. M r . T itu s , y o u  a re  th e  son  o f  th e  p la in tiff?
A. Y e s .

Q. H o w  lo n g  do y o u  rem em b er th is  fe n ce  ?

A. W e ll,  a b o u t th ir ty  y e a rs .

Q. A n d  d u r in g  th a t tim e w h e re  h a v e  y o u  liv e d  ?

A. O n  th e fa rm  w h e re  w e  n o w  resid e.

Q. H o w  m a n y  fe n ce s  h a v e  been  p u t b etw e en  y o u r  

fa th e r ’s p ro p e rty  an d  th e ra ilro a d  p r o p e rty  sin ce  y o u  

re m e m b e r?  A. W e ll,  th e re  h as been tw o  n e w  fen ces
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b u t it  h a s been  re p a ire d  se v e ra l tim es. I  d o n ’t ju s t  re -

m em b er h o w  m an y.

Q,. W e ll  w h a t w a s  th e  first fe n ce  y o u  »rem em ber ?

A. W e ll,  th e re  w a s  som e b o a rd  fe n ce  first w h e n  I 

ca n  re m e m b e r; th en  th e y  g o t  p o o r  a n d  w a s  ta k e n  a w a y  

an d  th e y  p u t a  n e w  p o st an d  rail-

Q. D u r in g  th e w h o le  d ista n ce  o r  p a r t?

A. W e ll,  w h e re  th is  b o a rd  fe n ce  w a s ;  I  c a n ’t re -

m em b er a  b o a rd  fe n ce  b e in g  a lo n g  a ll o f  th e  fa r m  b u t

10 I can  rem em b er a p o rtio n  o f  it o n  th e  m e a d o w  side.

Q, W h a t  w a s  d on e w ith  th e b o a rd  fe n c e ?  A. I t  w a s  

ta k e n  a w a y  a n d  th e y  p u t p o sts a n d  rail.

Q. D o  y o u  rem em b er h o w  lo n g  a g o  th e  la s t  fe n ce  

w a s  b u ilt?  A. W e ll  r ig h t  a ro u n d  fifte e n  y e a rs , so m e-

th in g  lik e  t h a t ; I c a n ’t rem em b er ju s t  e x a c t ly . I  w a s  

p lo w in g  d o w n  th e re  a t th e  tim e th e m en w e re  b u ild in g  

it.

Q. W h o  re p a ire d  th e  la st fe n c e ?  A. W e ll,  Mi*. 

C o r d e y , I th in k , w a s  first.

2 ® Q. W h o  w a s  h e ?  A. W o r k e d  fo r  th e  ra ilro a d  co m -

p an y.

Q. W h e n  w a s  th a t?

A. I t  w a s  in A u g u s t  o r  S e p te m b e r.

Q. A f t e r  th e co w s—

A. N o , it w a s  b e fo r e  th a t  ; it w a s  a— -you a sk e d  m e 

w h o  re p a ire d  it?  M r. iC on d it, I th in k  is  th e  m an .

M r. S t r o n g :  U n le ss  th e  w itn e s s  k n o w s , th a t 

sh o u ld  be str ick e n  ou t.

30 Q. D o  y o u  k n o w  w h e th e r  it w a s  M r. C o n d it  o r  th e  

o th e r  m e n ?  A. I  k n o w  M r. C o n d it  w a s  th e  b o ss o f  

th e  m en.

M r. S t r o n g :  I still su b m it th a t th a t a n s w e r  

sh o u ld  be str ick e n  ou t.

T h e  C o u r t : T h e  fo r m e r  a n s w e r  m a y  b e str ick e n  

ou t.

Q. A n d  do  y o u  k n o w  th e  m en th a t w e re  m a k in g  the 

re p a irs ?  A. S o m e  o f  them .
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Q. W h o  w e re  th e y  em p lo y ed  b y  a t  th a t t im e ?

A. T h e  P e n n s y lv a n ia  R a ilr o a d  C o m p an y.

Q. D o  y o u  k n o w — a re  y o u  a cq u a in te d  w ith  th e  p r ice  

o f  th e c o w s ?  A. I h a v e  seen  c o w s  so ld  a t sales.

Q. D id  y o u  see a n y  so ld  a b o u t 1 9 1 1  ? A. Y e s ,  an d  I 

h a v e  seen  th em  so ld  sin ce  th at.

Q. Did you ever buy or sell any yourself?
A. Y e s ,  I  h a v e ;  I  h a v e  c o w s  a t m y  h om e.

Q. Well, about the year 1911, did you sell or buy?
A. C o w s  h a v e  been a w fu l  h igh — m ea ts h a v e  been 10 

h igh  an d  so h as b u tte r, th a t m ad e  c o w s  h igh .

Q. In  1 9 1 1 ,  w e r e  y o u  a cq u a in te d  w ith  th e  m a rk e t 

p r ice  o f  c o w s  in th a t re g io n ?  A. I a tten d ed  a fe w  

sales.

Q. In  1 9 1 1 ,  w h en  th ese  c o w s  w e re  k ille d ?  A. Y e s .

Q. In  y o u r  ju d g m e n t, w h a t w a s  th e co w — y o u  sa w  

th ese  c o w s  an d  k n e w  w h ich  o n es th e y  w e r e ?

A. Y e s ,  w e  ra ised  th em  o n  th e  fa rm .

Q. In  y o u r  ju d g m e n t, w h a t w a s  th e ir  v a lu e ?

A. W e ll,  th e y  w a s  w o rth  o n e h u n d re d  an d  f if ty  10 
d o lla rs , i f  th e y  w a s w o rth  a d o llar.

Q. W e r e  a n y  o th e r  ca ttle  h u rt o n  th is  o c c a s io n ?

A. T h e  b u ll w a s  sc ra tch e d  a litt le  b u t he w a s n ’t  h u rt 

o f  a n y  a cco u n t, sk in n ed  a  litt le  on  o n e h in d  leg .

Q. A n d  h e r e c o v e r e d ?  A. Y e s .

Q. M r. T itu s , d id  y o u  help  g e t  th e  c a ttle  o f f  th e  

tra c k  th a t d a y ?  A. N o , s ir ;  th e  ca ttle  w e re  o f f  the 

tr a c k  w h e n  I g o t  d o w n  th e r e ;  th e y  h a d  slid  d o w n  th e  

b a n k  an d  la id  th e re  in  th e w a te r.

Q. Y o u  m ean  th e  in ju re d  o n e s ?  A. Y e s .  80
Q. W h e r e  w e re  th e r e s t?  A. U p  in th e  field .

Q. D o  y o u  k n o w  w h o  d ro v e  th em  o f f?

A. I  d o n ’t k n o w , I w a s n ’t th ere .

Cross Examination, by Mr. Strong.
Q. T h e s e  tw o  fe n ce s  th a t y o u  sta te  w e re  b u ilt  in 

y o u r  re co lle ctio n , p o st an d  ra il fe n c e s ?  A. Y e s .

Q. D id  som e sheep  g o  th ro u g h  th em  on  o n e o cca sio n  ?

A. Y e s .
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Q. H o w  d id  th e y  g e t  th ro u g h ?

A. T h e y  g o t  th ro u g h  in th e  w a sh o u t in  th e  fen ce, 

u n d e r  th e  fe n c e  w h e re  it  w a s n ’t p ro tected .

Q. H o w  h ig h  is th e  b o tto m  ra il o f  th a t  fe n c e  fro m  

th e g ro u n d , w h e re  th e  w a te r  ra n  u n d e r  th e  fe n ce  ?

A. T h e r e  a r e  p laces h igh , it w a s n ’t  h ig h  en o u g h  fo r  

sheep  to  g e t th ro u g h  it, it w a s n ’t  a t th a t tim e b u t it  is 

n o w .
Q. D id n ’t th e sh eep  a t th a t tim e co m e th ro u g h  w h e re  

it h a d n ’t been  w a sh e d  o u t?  A. N o , sir , th e y  c o u ld n t  

g e t th ro u g h  a n y w h e re  else.

Alfred Lambert, sw o rn  fo r  P la in tiff.

Direct Examination, by Judge Herr.

Q. W h e r e  d o  y o u  liv e , M r. L a m b e r t  ?

A. W e s t  A m  w e ll T o w n sh ip .

20  Q• H o w  n e a r  th e  p ro p e rty  o f  M r. T it u s  a n d  th e

R a ilr o a d  ¡C om pany ? A. A  sh o rt d is ta n ce  b etw een .

Q. W h a t  do  y o u  ca ll a  sh o rt d is ta n ce ?

A. T h e r e  is  o n e fa r m  b e tw e e n  us.

Q. H a v e  y o u  e v e r— d o  y o u  k n o w  a n y th in g  a b o u t 

th e b u ild in g  o f  a  fe n ce  o n  th e  la n d  b e tw e e n  th e  r a il-

ro ad  C o m p a n y  a n d  M r. T it u s ?

A. I h a v e  liv e d  in th e  n e ig h b o rh o o d  tw e n ty - tw o  

y e a rs .

Q. H a v e  y o u  seen  th e  ra ilro a d  c o m p a n y ’s  m en 

30  b u ild  fe n ce s  an d  h o w  o fte n ?

A. I sa w  th em  b u ild  som e n e w  an d  re p a ir  se v e ra l 

tim es.

Q. W h e n  d id  y o u  see th em  b u ild  n e w  fe n c e  la s t, if  

y o u  re c o lle c t?  A. W e ll, it h as been  se v e ra l y e a rs  a go , 

fifteen  y e a rs  p erh ap s.

Q. H a v e  y o u  seen  th em  d o  a n y  re p a ir in g  s in ce ?

A. Y e s ,  I  sa w  th em  re p a ir  a t  d iffe re n t tim es as I 

tra v e le d  aro u n d .
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Q. W e r e  y o u  ca lle d  o n  to  a p p ra ise  th ese  ca ttle  th at 

w e re  in ju re d  A u g u s t  3 1st , 1 9 1 1 ?  A. Y e s .

Q. W h e r e  d id  y o u  fin d  th e m ?

M r. S t r o n g :  I  o b je c t.

Q. M r. L a m b e r t  w h e re  d id  y o u  fin d th e  c a ttle  ?

A. T h e y  w e re  ly in g  on  th e  b an k , sid e  o f  th e  ra ilro a d .

Q. W h a t  w e re  th e ir  in ju r ie s ?  A. T h e  ja w s  w e re  

b ro k e n  o n  o n e c o w  a n d  bo th  c o w s  w e re  b lo a ted  u p  

te rr ib ly , it  w a s  som e th re e  h o u rs  a fte r  th e y  h a d  been  10 
str u c k  I sa w  th e m ; th e y  w e re  b o th  b lo a ted  a n d  co u ld  

sc a r c e ly  m o v e , c o u ld n ’t m o v e .

Q. Y o u  h a v e  been  a  fa r m e r  h o w  lo n g ?

A. A b o u t  tw e n ty -fiv e  y e a rs .

Q. B o u g h t a n d  so ld  ca ttle ?

A. Y e s ,  a  g r e a t  m a n y  o f  th em .

Q. D u r in g  th e y e a r  1 9 1 1 ,  d id  y o u  b u y  an d  sell a n y ?

A. W e ll,  I  d o n ’t ju s t  rem em b er a b o u t th at, b u t I  h a v e  

m ost e v e ry  y e a r.

Q. D id  y o u  a tten d  a n y  sa les d u r in g  th a t t im e ?  20
A. Y e s .

Q. A r e  y o u  th o ro u g h ly  co n v e rsa n t w ith  th e  p rice s  

o f  c a tt le ?  A. Y e s .

Q. W h a t  k in d  o f  ca ttle  w e re  th e se ?

A. T w o  v e r y  n ice  y o u n g  c o w s , th e la r g e s t  o n e  w a s  a  

G u e rn s e y  co w , v e r y  fine c o w , a n d  th e  o th e r  w a s  a 

d a rk , w h a t  I w o u ld  ca ll a  J ersey .

Q. In  y o u r  ju d g m e n t, w h a t  w e re  th ey  w o r th ?

A. W e  a p p ra ise d  th em  a t S e v e n ty  d o llars.

Q. W h a t  is  y o u r  ju d g m e n t a s to  th e ir  v a lu e ?  30
A. S e v e n ty  d o lla rs  ea ch  w a s  o u r  m a r k  a t th a t tim e.

Cross Examination, by Mr. Strong.
Q. S e v e n ty  d o lla rs  e a c h ?  A. Y e s .

Q. T h e n , in  y o u r  ju d g m e n t th e y  w e r e  o n e  h u n d re d  

an d  fo r ty  d o lla r s ?  A. Y e s .
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E. C. Grammes, sw o rn  in b e h a lf  o f  th e  P la in tiff .

Direct Examination, by Judge Herr.

Q. W h e r e  do y o u  liv e , M r. G ra m m e s ?

A. In  D e la w a r e  T o w n sh ip .

Q. H o w  n e a r  to  M r. T it u s ?

A . T h e  n e x t  fa rm  a d jo in in g  him .

Q. H o w  lo n g  h a v e  y o u  liv e d  th e re  ?

A. S ix  y e a r s — e ig h t  y e a rs  a g o  I  b o u g h t 

r Q- W e r e  y o u  a cq u ain te d  w ith  th is  fe n ce  b e tw e e n  M r. 

T i t u s ’s fa rm  an d  th e  ra ilro a d  c o m p a n y ?

A. W e ll,  n o t m uch. I  seen  it d o w n  so m etim es.

Q. H a v e  y o u  e v e r  seen  a n y b o d y  rep a ir  it?

A. I d o n ’t th in k  I h a ve .

Q. D id  y o u  see th ese  c o w s  a fte r  th e y  w e re  in ju r e d ?  

A. Y e s .

Q. In  y o u r  ju d g m e n t, w h a t  w e re  th e y  w o r th ?

A. W h y , w o rth  a t  th a t  tim e O n e  h u n d re d  a n d  fo r ty  

d o lla rs , tw o  o f  th em , se v e n ty  d o lla rs  ap iece.
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Hugh Joyce, sw o rn  in  b e h a lf o f  P la in tiff.

Direct Examination, by Judge Herr.

Q. W h e r e  d o  y o u  liv e  M r. J o y c e ?

A. U p  w ith  M r. T itu s ,

Q. H o w  lo n g  h a v e  y o u  liv e d  w ith  h im ?

A. T h ir ty - f iv e  y e a rs .

Q, W e r e  y o u  a cq u a in te d  w ith  th e  fe n ce  b etw e en  him  

a n d  th e ra ilro a d  co m p a n y y ?  A. I sh o u ld  th in k  I w as.

Q. D u r in g  th e  tim e  y o u  h a v e  liv e d  th e re  h o w  o fte n  ] o  

h a s th a t fe n ce  been  re b u ilt?

A. I t  h as been  re b u ilt tw ic e  an d  re p a ire d  at d iffe re n t 

tim es.

Q. W h a t  w a s  th e  fe n ce  y o u  re co lle ct th e re  ?

A. A n  o ld  b o a rd  fen ce.

Q. A n d  w h a t w a s  th a t su cceed ed  b y , i f  a n y th in g ?

A. H e m lo c k  fe n ce , th e y  to o k  th a t a w a y  an d  p u t u p  

a  n e w  ch estn u t fen ce.

Q. A n d  h o w  lo n g  d id  th a t la s t?  A. I  ca n n o t te ll 

h o w  lo n g , b u t th e y  p u t u p  th e  first fe n ce  th ir ty -fiv e  j>0 

y e a rs  ago .

Q. W h a t  k in d  o f  m a te r ia l d id  th ey  u se  th e  secon d  

t im e ?  A. C h e s tn u t.

Q. H o w  fre q u e n tly  h a v e  y o u  seen ra ilro a d  m en  re -

p a ir in g  it?  A. W e ll,  I  ca n n o t te ll th a t, th e y  re p a ire d  

it s e v e r a l  tim es.

Q. D id  y o u  help  g e t  th e ca ttle  o f f  th e  tr a c k  th e d a y  

th e y  w e re  in ju r e d ?  A. N o , sir.

Cross Examination, by Mr. Strong.
Q. A r e  y o u  p re p a re d  to  sa y  n o w  th a t th a t fe n ce  w a s 

tw ic e  e n tire ly  reb u ilt a t o n e an d  th e sam e tim e fro m  

en d  to  en d  w h e re  it e x te n d e d  a lo n g  th e  r a ilro a d ?

A. I  c a n ’t sa y  it w a s  b u ilt  a ll th e  w a y  th ro u g h  w ith  

n e w  m a te ria l a t  o n e tim e.

Q. Y o u  c a n ’t s a y  th a t?  A n d  y o u  h a v e  seen  it  rep a ired  

fro m  tim e  to  tim e, y o u  s a y ?

A. I  h a v e  seen  it  re p a ire d  fro m  tim e to  tim e.
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Re-Direct Examination, by Judge Herr.
Q. E x p la in  to  th e J u r y  w h y  y o u  ca n n o t sa y  it w a s  

b u ilt  o f  n e w  m a te ria l a ll th e  w a y  th ro u g h . H o w  w a s  

it d o n e ?  A. T o o k  th e  b est o f  th e  o th e r  ra ils  a n d  m a k e  

it  u p  w ith  th e  o ld  ra ils  th a t ca m e o u t  o f  th e  fen ce.

Q. W h e r e  th e y  d id n ’t u se  n e w  o n es d id  th e y  b u ild  it 

fro m  en d  to  en d  ? A. Y e s .

Q. A n d  u sed  n e w  a n d  o ld  m a te r ia l to g e th e r ?

A. Y e s .

Martin Smith, sw o rn  in b e h a lf o f  th e  P la in tiff,

Direct Examination, by Judge Herr.

Q. M r. S m ith , h o w  lo n g  h a v e  y o u  been  a cq u ain te d  

w ith  th e  fe n ce  b e tw e e n  M r. T i t u s ’s p ro p e rty  an d  th e  

ra ilro a d  c o m p a n y ?  A. W e ll,  I  th in k  a b o u t th ir ty - fiv e  

y e a r s  a lto g e th e r .

20  Q* W e r e  y o u  a t o n e  tim e  in  th e  e m p lo y  o f  th e  P e n n -

s y lv a n ia  R a ilr o a d  C o m p a n y ?  A. Y e s .

Q. H o w  lo n g ?  A. F o r t y  y e a rs  an d  fo u r  m on ths.

Q. A s  a n  e m p lo y e  o f  th e  co m p a n y  d id  y o u  e v e r  a ss is t  

in  d o in g  a n y th in g  w ith  th e  fe n c e ?  A. I  h a d  it  re p a ire d  

b y  m y  m en.
Q. Y o u  w e r e  th e  fo r e m a n ?  A. I  w a s , y es.

Q. A n d  w h e n  d id  y o u  cea se  b e in g  fo re m a n ?

A. E ig h t  y e a r s  a g o .
Q. D id  y o u  u se  a n y  n e w  m a te ria l in  re p a ir in g  it?

30  A. Y e s ,  u sed  som e n e w  m a teria l.

Q: W h e n  d id  y o u  re p a ir  it  la s t?

A. N o w , I  ca n n o t te ll y o u  t h a t ;  th a t ’ s so m e th in g  I 

c a n ’t  te ll.

(Cross E x a m in a tio n  w a iv e d .
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John J. Barber, sw o rn  in  b e h a lf o f  th e P la in tiff .

Direct Examination, by Judge Herr.

Q. H o w  o ld  a re  y o u , M r. B a rb e r  ?

A. I  w a s  b o m  in F e b r u a r y , 1841.

Q. A n d  h o w  lo n g  h a v e  y o u — w h e re  h a v e  y o u  resid ed  

sin ce  y o u r  b ir th ?  A. M o s t  o f  th e tim e n e a r  th e A l e x -

a n d e r  sta tio n , I  ju d g e , n e a r  th e  F le m in g to n  R a ilro a d , 

fo r m e r ly  a t  B o u n d  S ta tio n .

Q, H o w  lo n g  h a v e  y o u  been  a cq u a in te d  w ith  th e  p ro p - 1 0  

e r ty  o f  th e  R a ilr o a d  C o m p a n y  an d  M r. F .  R . T it u s ?

A. W e ll,  s in ce  th e  ra ilro a d  w a s  b u ilt, b e fo r e  it w a s  

bu ilt.

Q. C a n  y o u  te ll w h a t  y e a r  th e  ra ilro a d  w a s  b u ilt?

A. I  th in k  it w a s  ’53 o r  ’54.

Q. D id  y o u  e v e r  liv e  on  th e  T it u s  p ro p e rty  o r  a d -

jo in in g  it?  A. N o , sir .

Q. H o w  n e a r  to  it?  A. A b o u t  a m ile  an d  a  h a lf , I  

su p p o se, ro u g h  g u e ss.

Q. D id  y o u  h a v e  a n y th in g  to  d o  w ith  th e  b u ild in g  o f  20 
th e  r a ilro a d ?  A. Y e s .

Q. W h a t ?  A. W e ll,  I  d ro v e  a  c a r t  to  m a k e  th e  fill 

b e lo w  th e  fa rm  th a t I liv e d  on. I  d ro v e — m y  g r a n d -

fa th e r  h a d  tw o  c a rts  a n d  I  w a s  th e  d riv e r.

Q. D o  y o u  rem em b er th e  fe n ce  th a t w a s  first b u ilt  b e -

tw e e n  th e  T it u s  p r o p e rty  o r  w h a t  is  n o w  th e  T it u s  p ro p -

e rty  an d  th e  ra ilro a d  c o m p a n y ?

A. Y e s ,  I  rem em b er a ll th e  fe n ce  th a t w a s  b u ilt  a lo n g  

th ere .

Q. W ith  re g a rd  to  th is  p a rtic u la r  p lace, w h o  b u ilt  th a t 30 
fe n c e ?  A. T h e  ra ilro a d  co m p an y. T h a t  is, th ro u g h  

th e ir  in stru ctio n , I  suppose.

M r. S t r o n g : I m o v e  th a t b e str ick e n  out.

T h e  C o u r t :  T h a t  m a y  be str ick e n  ou t.

Q. D o  y o u  k n o w  w h o  b u ilt  th e  fen ce , d id  y o u  see it 

b u ilt?  A. N o , I  d o n ’t th in k  I s a w  it bu ilt.

Q. D id  y o u  see a n y  p a rt o f  it  b u ilt?

M r. S t r o n g : H e  h a s  a n s w e re d  th at. •
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T h e  C o u r t : I w ill o v e r r u l e t h e q u e s ti o n .

A.  I d o n’t r e m e m b e r.

Q.  W h y  d o y o u  s a y i t w a s b u il t b y t h e r a il r o a d  c o m -

p a n y ?

M r. S t r o n g : T h a t i s n o t a f a i r q u e s ti o n .  I o b - 

j e c t.

O b j e c ti o n  s u s t a i n e d .

Q.  A t  t h e ti m e i t w a s b u il t,  h o w   n e a r  w e r e  y o u  

1 0  w o r k i n g  t o t h e p l a c e ?  H o w  n e a r t h e r e w e r e y o u  w o r k -

i n g a t t h e ti m e t h i s f e n c e w a s b u il t ? ' A . S o l o m o n H o l -

c o m b ?

Q.  Y e s . A.  W h y , I  li v e d  a t B o u n d  S t a ti o n , o n e 

m il e a n d a h a l f a w a y .

Q.  D o  y o u  k n o w  w h e n t h e f e n c e w a s b u il t ?

A.  N o t e x a c t l y ; s h o r tl y a f t e r t h e r o a d w a s b u il t.

Q.  D o  y o u  k n o w  h o w  o f t e n  t h a t f e n c e h a s b e e n r e -

b u il t ? A.  Y e s .

0   H o w  o f t e n ? A.  W e ll, i t h a s b e e n b u il t t h r e e o r

2 0  ■  .
f o u r ti m e s.

Q.  W h a t w a s t h e fi r s t f e n c e ? A.  I t w a s a b o a r d  

f e n c e , s i x  i n c h r a il s, r a il f e n c e.

Q.  A n d  t h e n e x t f e n c e ? A.  I t s e e m s t o  m e

M r. S t r o n g :  U n l e s s h e k n o w s, I o b j e c t.

A.  I t s e e m s t o  m e —

M r.  S t r o n g :  U n l e s s h e h a s a r e c o ll e c ti o n h e 

s h o u l d n o t g u e s s a b o u t i t.

3 0   T h e  C o u r t :  H o w  m a t e r i a l i s t h i s, t h a t i t w a s a

b o a r d  f e n c e, t h a t a p o r ti o n o f  t h a t  b o a r d   f e n c e 

w a s m a d e n e w  a n d a f t e r t h a t t h e r e w a s a p o s t a n d 

r a il c h e s t n u t f e n c e m a d e ?

Q.  D o  y o u  k n o w  w h e n t h e l a s t f e n c e w a s b u il t ? T h e  

l a s t n e w  f e n c e ? A.  Y e s , s o m e w h e r e i n t h e n e i g h b o r -

h o o d o f fi f t e e n  y e a r s, p e r h a p s a li t tl e l o n g e r, m a y b e a 

li t tl e l e s s.  I k n o w  i t w a s b u il t.

Q.  D i d  y o u  s e e a n y p a r t o f i t b u il t ? A.  Y e s .

Q.  W h o  w a s t h a t b u il t b y ? A.  I w a s b y t h e r e w h e n



John J. Barber— Cross. 3 5

th e y  w a s  b u ild in g ; I  k n e w  th e m en  b u t I  co u ld n ’t  te ll 
y o u  w h o  th e y  w e re .

Q. D o n  t y o u  k n o w  w h e th e r  th e y  w e re  em p lo y ed  b y  

th e ra ilro a d  co m p a n y  a t th a t t im e ?  A. Y e s ,  I  do. 

T h ey  w e n t th ro u g h  m y  p ro p e rty  e v e r y  d a y  w h e re  I re -

sid e n o w  an d  h a v e  fo r  y e a rs .

Q. D id  y o u  y o u  see th e fen ce  b e fo re  th a t?

A. I  sa w  th e  ra ils  a n d  th in g s  g o  u p  on  th e  tra in s  fo r  

th e  p u rp o se  o f  th e  fen ce.

Q. Y o u  sa y  th e  b o a rd  fe n ce  w a s  re p a ir e d ; d id  y o u  1 0  

see th a t re p a ire d , a n y  p a rt o f  .it? A. W h y , I  th in k  so.

M r. S t r o n g : U n le s s  h e k n o w s—

Q. D o  y o u  re m e m b e r?  A. I  rem em b er its  b e in g  re -
p a ire d , c e r ta in ly  I  do.

Q. W h o  w a s  th a t re p a ire d  b y ?  A. I  su p p o se  by, b y  

th e  C a m d en , A m b o y —

M r. S t r o n g :  I a sk  th a t th a t be str ick e n  out.

T h e  ¡C o u rt: T h a t  m a y  be str ick e n  ou t.
20

Q- D id  y o u  see m en re p a ir in g  i t ?  A. Y e s ,  I  w a s  b y  

th e re  fre q u e n tly  th e re  o n  th a t p lace.

Q. D o  y o u  k n o w  w h e th e r  th e y  w e re  m en  em p lo y ed  

b y  th e  R a ilr o a d  C o m p a n y ?  A. Y e s .

Cross Examination, by Mr. Strong.

Q. H o w  d o  y o u  k n o w  th e y  w e re  em p lo y e d  b y  th e 

R a ilr o a d  C o m p a n y  ? A. I  k n e w  th e y  w e re  w o r k in g  fo r  

th e  co m p an y.

Q. H o w  d id  y o u  k n o w  th a t?  A. I  sa w  it. „ q

Q. S a w  w h a t?  A. S a w  th e m en.

Q. S a w  th em  b u ild in g  th e  fe n c e ?  A. S a w  th em  

w o r k in g  a t  it, y e s ; I  w a s  u p  a n d  d o w n  th e re  fr e q u e n t ly ;

I w a s  o v e r  o n  M r. T i t u s ’s H o lc o m b ’s p lace.

Q. H o w  d id  y o u  k n o w  th e y  w e re  b u ild in g  th e  fen ce  

fo r  th e  ra ilro a d  o r  M r. T it u s ?  A. I  k n e w  th e y  w e re  

b u ild in g  it fo r  S o lo m o n  H o lco m b .

Q. H e  w a s th e fo rm e r  o w n e r  o f  th e p ro p e rty  ?

A. H e  o w n e d  th e  p ro p e rty  a t  th a t tim e.
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Q. W h ic h  fe n ce  d id  y o u  sa y  th a t w a s  ?

A. T h e  ra ilro a d  fen ce.

Q. W h ic h  fen ce , th e  first  o n e ?  A. T h e  first fen ce. 

Q. T h e  b o a rd  fe n c e ?  A. Y e s .

Q. D id  y o u  sa y  a  m an  n a m ed  B a rb e r  fo r m e r ly  o w n -

ed  th is  p ro p e rty  ?

J u d g e  H e r r :  N o , he d id n ’t sa y  th at.

Q. W h a t  d id  y o u  sa y  a b o u t M r. B a rb e r  ?

10 A. I sa id  th a t I  liv e d  on  th e  fa r m  a t B a rb e r  S ta tio n , 

it w a s  ca lle d  th en — m y  g ra n d fa th e r  o w n e d  it an d  I 

liv e d  th e re  a t  th e  tim e th is  ra ilro a d  w a s  b u ilt.

Q. T h a t  w a s  th is  p r o p e rty ?  A. N o , sir.

Q. A n y w h e r e  n e a r  it?  A. A b o u t  a  m ile.

Q. A n d  o n e o f  th e  rea so n s th a t y o u  th in k  th e  ra il-

ro a d  b u ilt  o n e o f  th o se  fe n ce s  w a s  b ecau se  y o u  sa w  th e  

lu m b e r g o  up on th e  tra in , is th a t  r ig h t?  A. N o , I 

d id n ’t sa y  th at. I  sa w  th e  lu m b e r g o  up.

Q. D id  y o u  e v e r  see a n y b o d y  e lse ’s lu m b e r g o  u p  o n  

20  th e  t r a in ?  A. S u r e ly .

Q. A n d  y o u  sa w  th ese  m en  g o  th ro u g h  y o u r  p ro p -

e r t y ?  A. Y e s ,  th e  r a ilro a d  g o e s  r ig h t  th ro u g h .

Q. D id  y o u  e v e r  see a n y b o d y  g o  th ro u g h  y o u r  p ro p -

e r ty  th a t w a s  n o t e m p lo y ed  b y  th e  ra ilro a d ?

A. I  th in k  s o ;  m o s tly  a ll g o  th ro u g h  th e re  th a t a re  

w o r k in g  fo r  th e  C a m d en , A m b o y  a n d  P e n n s y lv a n ia  

R a ilr o a d ;  I u se d  to  b e fa m ilia r  w ith  a  g o o d  m a n y  o f  

them .

Re-Direct Examination, by Judge Herr.
Q. Y o u  k n e w  th e se  m en  y o u  sa w  b u ild in g — w e re  u n -

d er th e  em p lo y m en t o f  th e  ra ilro a d  co m p a n y  ?

M r. S t r o n g :  I o b je c t  to  th a t as lead in g .

O b j ectio n  su s ta in e d .

Q. W h o  w e re  th ese  m en  in  th e  em p lo y  o f  th a t  b u ilt  

th is  fe n c e ; w h o se  m en w e re  th e y  th a t b u ilt  th is  fe n c e ?  

A. I  th in k  G e o r g e  E ly ,  S q u ir e  H o lco m b —

M r. S t r o n g :  I a s k  th a t th e  a n s w e r  b e str ick e n  

o u t. •
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T h e  C o u r t : T h a t  m a y  b e str ick e n  o u t.

Q. D o  y o u  k n o w  w h e th e r  E l y  w a s  b o ss o f  th em  o r  

n o t?  A. Y e s ,  h e w a s  b o ss o f  th e  m en in th e  can al, 

ra ilro a d  a n d  a t  th e  e rectio n  o f  th e fe n c e  a n d  e v e r y -

th in g  th ro u g h  th ere. I  h ad  d ea lin g s w ith  him .

Q, A n d  th ese  w e re  th e  m en  th a t w e re  em p lo y ed  b y ' 

h im ?  A. Y e s ,  I  su p p o se  th e y  w e re .

M r. S t r o n g ;  I o b je c t , an d  a sk  th a t th e  a n s w e r  

b e str ick e n  o u t. 1 0

T h e  (C o u r t: T h e  a n s w e r  w ill be str ick e n  ou t.

Q. M r. B a rb e r , d id  y o u  h a v e  p erso n a l a cq u ain ta n ce  

w ith  a g re a t  m a n y  o f  th ese  m en y o u  sa w  w o r k in g  

th e re ?  A. Y e s .

Q. A n d  d id  y o u  k n o w  w h o  th e y  w e re  w o r k in g  fo r ?

A. Y e s .

Q. W h o  w e re  th e y  w o r k in g  fo r ?  A. W o r k in g  fo r  

th e  R a ilr o a d  C o m p an y. ; ' 0

Q. T h a t  y o u  k n o w , an d  y o u  d o n ’t th in k  a n y th in g  

a b o u t i t?  A. N a tu ra l th in g , i f  I  sa w  it. ^

Q. H o w  d id  y o u  h ap p en  to  sa y  th a t y o u  su p p o sed  

th e y  w e r e ?  A. I sa y  su p p o se,— I  k n e w  th e  m en.

Re-Cross Examination, by Mr. Strong.
Q. H o w  d id  y o u  k n o w  th ese  m en w e re  w o r k in g  fo r- 

th e R a ilr o a d  C o m p a n y ?  A. B e c a u se  th e y  w e re  w o r k -

in g  on  th e  ra ilro a d , em p lo y ed  b y  th e  C o m p a n y .

Q. D o in g  w h a t?  A. W h y , th e ir  re g u la r  ro u tin e  o f  

b u sin ess— ra ilro a d in g , w o r k in g , fen cin g , re p a ir in g  

b r id g e s. 3 0

Q. A t  th e  tim e  y o u  sa w  th em  th e y  w e r e  w o r k in g  on 

th e  r a ilro a d ?  A. I  sa w  th em  th e re  tim e s w h e n  th e y  

w e re n ’t  o n  th e  ra ilro a d .

Q. Y o u  d id n ’t  k n o w  w h o  th e y  w e re  h ire d  b y  th e  

ra ilro a d  c o m p a n y ?  A. I t  is p resu m ab le .

Q. Y o u  s a y  “ I t  is  p re su m a b le .”

A. I t  is  k n o w n ,— I k n o w  th e y  w o r k e d  fo r  th e  r a il-

ro a d  co m p a n y .

Q. W h y  d id  y o u  sa y  “ p re su m a b le ”  ?
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A. W e ll, l  a n d  e v e ry b o d y , I su p p o se, d id  k n o w  th e y  

w o rk e d  fo r  th e  R a ilro a d  C o m p an y.

Q. H o w  d id  y o u  k n o w ?  A. B e c a u se  I did.

Q. H o w ?  A. S e e n  th em  w o rk .

Q. S a w  th em  w o r k  on th e t r a c k ?  A. Y e s ,  a n d  on 

th e  fen ce  a n d  o n  th e b rid g es— th e y  h ad  a  b ig  b r id g e  

r ig h t b y  m y  p ro p e rty  a n d  th e y  w e re  w o r k in g  th e re  fo r

w e e k s ; o n e m an , M r. P ----------  w a s  em p lo y ed  a t th a t

tim e  b y  th e  C a m d en  R a ilr o a d  C o m p a n y .

10 Q. H o w  d o  y o u  k n o w  he w a s ?  A. I h a d  c o n v e r -

sa tio n  w ith  him .

M r. S tr o n g :  I o b je c t , an d  a sk  th a t th e te s t i-

m o n y as to  th e  co n v e rsa tio n  w ith  th is  m an  be 

str ick e n  out.

T h e  C o u r t : T h e  m o tio n  w ill  b e  den ied . A n  o b -

je c tio n  w il l  b e  n o ted .

Re-Direct Examination, by Judge Herr.
Q. M r. B a rb e r , do y o u  k n o w  w h o  b o u g h t th e  r ig h ts  

20 o f  w a y  an d  m a d e  a rra n g e m e n ts  a lo n g  th e  r ig h ts  o f  

w a y  w h e n  th e  ra ilro a d  w a s  co n stru cte d  in  18 9 3?

M r. S t r o n g :  I o b je c t.

T h e  C o u r t : I  d o n ’t th in k  th a t is p ro p er.

Re-Cross Examination, by Mr. Strong.
Q. D id  y o u  n o t h a v e  th e  sam e tro u b le  w ith  th e  R a il-

ro a d  C o m p a n y  th a t M r. T it u s  d id ?  W e r e n ’t y o u  to ld  

to  re p a ir  y o u r  fe n ce  b y  th e  co m p a n y  o v e r  an d  o v e r  

a g a in ?  A. T h e  co m p a n y  h a s a lw a y s  b u ilt  th e  fen ce  

3 0  th ro u g h  th e  p ro p e rty  th a t I  liv e  on.

Q. I am  a s k in g  y o u  w h e th e r  y o u  w e re  n o tified  b y  th e  

co m p a n y  re p e a te d ly  to  reb u ild  y o u r  fe n c e ?

A. T h e  co m p an y —

Q. I am  n o t a s k in g  y o u  t h a t ;  w e r e n ’t y o u — y o u  

w e r e n ’t o n  g o o d  te rm s w ith  th e  R a ilr o a d  C o m p a n y , 

w e re  y o u ?  A. Y e s ,  a lw a y s  h a v e  been  o n  g o o d  term s.

Q. W e r e n ’t y o u  re p e a te d ly  n o tified  b y  th em  to  r e -

p a ir  y o u r  ’fe n c e s ?  A. I d o n ’t th in k  so.

Q. Y o u  d o n ’t th in k  so. A r e  y o u  p re p a re d  to  sa y
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o n  y o u r  o ath  th at y o u  w e re  n o t?  A. I d o n ’t rem em -

ber. f

Re-Direct Examination, by Judge Herr.
Q. M r. B a rb e r , y o u  h a ve  said , in a n s w e r  to M r. 

S tr o n g ’s q u estio n , th a t th e y  h ad  a lw a y s  re p a ire d  y o u r  

fen ces.

M r. S tr o n g :  T h a t  w a s  n o t resp o n siv e  to  m y  

qu estio n .

T h e  ¡C o u r t: -O n e m o m e n t; th a t isn ’t co m p eten t.

Q. Y o u  h a v e  y o u r  re co lle ctio n — d o n ’t y o u  k n o w  th at 

th ere  w e re  a n u m b er o f  fen ce s  a lo n g  th a t  ro a d  th at 

th e R a ilr o a d  C o m p a n y  h ad  b u ilt, a  n u m b er th a t h a v e  

been re p a ire d  b y  th e  lan d  o w n e rs  e v e r  sin ce  th e ra il-

ro ad  w a s th ro u g h ?

J u d g e  H e r r : I  o b je ct.

O b je c tio n  su sta in ed .

P la in t if f  R ests.
20

M r. S t r o n g : I f  th e  C o u rt  p lease, I  m o v e  to  n o n -

su it th e  p la in tiff  in  th is  a ctio n . In  th e  first  p lace, 

th e re  is  n o t su fficien t e v id e n ce  th at a n y  en g in e  o r  

tra in s  o p e ra te d  b y  th e  d e fe n d a n t k ille d  th ese  

co w s. In  th e  n e x t  p lace, th e re  is n o  p r e sc r ip tiv e  

r ig h t sh o w n  u p o n  w h ich  th e  p la in tiff  ca n  c la im  

th a t th is  C o m p a n y  w a s b o u n d  to  fe n c e  b etw e en  

his p ro p e rty  an d  th a t o f  th e  R a ilr o a d  C o m p a n y . 30 
T h e r e  is  n o  o b lig a tio n  o n  th e p a rt o f  th e  R a ilro a d  

C o m p a n y  to  m a in ta in  th a t fe n ce  sh o w n . A n d  

th e re  is  no o b lig a tio n  sh o w n  to  re p a ir  th a t fen ce. I  

h a v e  w a tch e d  th e  te stim o n y  w ith  a g o o d  d eal o f  

ca re , i f  th e C o u rt  p lease, an d  th e re  is n o  ev id en ce  

a s to  w h o  p u t up th e o r ig in a l fe n ce  e x c e p t  th at, I 

th in k  it w a s  th e w itn e ss  B a rb e r  sta ted  th a t it  w a s  

b u ilt  b y  S o lo m o n  H o lco m b , th e fo rm e r  o w n e r  o f  

th e  p r o p e r t y ; th a t d is tin ctly  n e g a tiv e s  a n y  o b lig a -
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tio n  o n  th e p a rt  o f  th e  R a ilr o a d  (C om pany, an d  

so m e su b seq u en t p r e s c r ip tiv e  r ig h t  o r  o b lig a tio n  

a r is in g  su b seq u en tly  m u st b e sh o w n .

Y o u r  H o n 01* w ill re ca ll th a t th e re  is  n o  e v id en ce  

w h a te v e r  t& at d t h e r  on e o f  th o se  su b seq u en t 

fen ces w e r e  p u t up th e re  tw e n ty  y e a rs  a g o . W it -

n esses h a v e  testified  th a t w ith in  th e ir  m e m o ry  o f  

th ir ty -fiv e  y e a rs  tw o  fe n ce s  h a v e  been  p u t u p , b u t 

th e y  h a v e  n o t f ix e d  th e  tim e  w h e n  th o se  tw o  fen ces 

10 w e re  p u t up, b u t th a t b o th  o f  th em  h a v e  been  p u t 

up w ith in  th e  la st tw e n ty  y e a r s ;  b u t in  th e  n e x t  

p lace, th e re  is, o f  co u rse , no a g re e m e n t sh o w n  h ere  

b etw e en  th e co m p a n y  a n d  th e  p la in tiff  to  re p a ir  

an d  th e re  is no su fficien t e v id e n ce  fro m  w h ich  lo st 

a g re e m e n t o r  o b lig a tio n  o f  th a t so rt can  be a ssu m -

ed  ; an d  th en , b esid es, fin a lly , I  m a y  sa y  th a t p la in -

t if f  h a s a d m itted  on  th e  stan d  th a t h e  w a s  n o tified  

b y  th e  co m p a n y  th a t th e y  m ad e  th ese  re p a irs  u n -

d e r  p ro te st, n o t ify in g  h im  th a t th e  o b lig a tio n  rest- 

20 ed  u p o n  h im  an d  n o t th e  R a ilr o a d  C o m p a n y , th e y  

e x p e c te d  th a t h e  sh o u ld  m a k e  th e  rep a irs .

T h e  C o u r t :  H o w  d oes th a t a d m issio n  a p p e a r?

M r. S t r o n g :  In  h is  te stim o n y , I  th in k  he sta ted  

th a t h e  h a d  been  to ld  to  re p a ir  th e  fe n c e s ;  th a t ’s 

m y  re co lle ctio n  o f  it.

T h e  C o u r t :  B e fo r e  th is  a c tio n ?

M r. S tr o n g :  I th in k  so. I  h a v e  le tte rs , th e y  

co u ld  be o ffe r e d  a t th is  s ta g e  o f  th e  ca se  th a t 

w o u ld  sh o w  th a t th a t w a s  th e fa c t— i f  th e y  co u ld  

30  be a d m itted  an d  o ffe re d  a t th is  sta g e  o f  th e  case. 

H e  sa id  he h a d  n o t been  n o tified  b u t h e  a c k n o w -

le d g e d  th e re ce ip t o f  le tters.

T h e  C o u r t :  H e  sa id  h e d oes n o t rem em b er see-

in g  le tte rs  b u t h e m u st h a v e  g o tte n  th em  b ecau se  

th e y  w e re  a m o n g  h is p ap ers.

M r. S t r o n g : I f  I  m a y  o ffe r  th em  a t th is  stage , 

th e y  sh o w  th a t th e  co m p a n y  p ro te ste d  a g a in s t a n y  

o b lig a tio n  on  th e ir  p a rt, th e re fo re  h e re ce iv e d  th a t 

p ro test,
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T h e  C o u r t  : Is  th e re  a n y  o b je c tio n  to  a d m ittin g  
th em  n o w ?

J u d g e  H e r r :  N o , I  h a v e  n o  o b je c tio n  to  a d m it-

t in g  th em , th e y  w ill  be a d m itte d  a n y w a y .

T h e  C o u r t : T h e y  m a y  be a d m itte d  a n d  read .

J u d g e  H e r r : I  w a n t to  in tro d u ce  th e  a n s w e rs  

to  th em  i f  th e le tte rs  a re  a d m itted .

T h e  C o u r t : I f  it is a d m itte d  th a t th e y  a re  a n -

sw e rs  to  th a t co rresp o n d en ce , th e y  m a y  g o  in.

M r. S tr o n g :  W e  w ill p a ss o v e r  th ese  le tte rs  fo r  TO 
th e m om en t. N o w , ev en  a ssu m in g —

J u d g e  H e r r :  M r. S tro n g , d o  y o u  s e rio u s ly  in -

sist o n  y o u r  p a rt th a t y o u r  tra in s  d id  n o t k ill th o s e  

ca ttle  ?

M r. S t r o n g :  W e ll, I  d o n ’t k n o w  w h y  I 
sh o u ld n ’t.

T h e  C o u r t : I d o n ’t rem em b er a n y  p ro o f.

J u d g e  H e r r : I  w ill  p u t it  in , th en , w ith  th e  p e r-

m issio n  o f  th e C o u rt, o f  co u rse.

T h e  C o u r t :  T h e r e  seem s to  b e o th e r  m a tte rs  20 
th a t w o u ld  m a k e  th a t n e ce ssa ry .

( A f t e r  a rg u m e n t.)

M r. S t r o n g :  (C o n tin u in g .)  A s  to  M r. T itu s , 

d id  th e  fa c t  th a t  th e d e fe n d a n t in  th is  case , b e in g  

a  R a ilr o a d  C o m p a n y , m a k e  it o w e  a n y  o th e r  d u ty  

to  T it u s  th a n  i f  th e  co m p a n y  h a d  been  an  in d i-

v id u a l?  D id  it m a k e  it o w e  a n y  g r e a te r  d u ty  to  

M r. T itu s , b u t it o w e d  to  th e  p u b lic  th e  d u ty  o f  

k e e p in g  its  r ig h t o f  w a y  sa fe , an d  I  p re su m e  i f  

th ro u g h  th o s e  b ro k e n  d o w n  fe n ce s  c a ttle  sh o u ld  30 
n o w  esca p e  u p o n  th e  t r a c k  an d  w r e c k  a  tra in , th at 

n o t o n ly  M r. T itu s  b u t th e  co m p a n y  its e lf  m ig h t 

b e h eld  lia b le  fo r  th e  re s u ltin g  a ccid e n t, b u t w h e re  

th e y  a re  b o u n d  as a  m a tte r  o f  p ro te ctio n  to  th e 

p u b lic  an d  in c id e n ta lly  p ro te ctio n  to  th em selves 

a g a in s t d a m a g es o r  p ro se cu tio n  to  m a in ta in  th a t 

fe n c e  th e re  so  th a t in  a  ca se  o f  th a t k in d  it is 

q u ite  d iffe re n t, th e y  a re  k ep t to  a h ig h e r  d e g re e  o f  

ca re  to w a r d  its  p a s s e n g e rs ; in a  case  o f  th a t k in d
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no su ch  p resu m p tio n  o f  a  p r e sc r ip tiv e  r ig h t  a rise s  

as th e re  w o u ld  in  a  ca se  o f  tw o  in d iv id u a ls , a d -

jo in in g  o w n e rs  ; so  th e  ca se  o f  K a s tn e r  vs . R e g a ll 

d oes n o t a p p ly  to  th is  s itu a tio n  a t  a l l ;  th e re  th e y  

w e re  in d iv id u a ls , h ere  it a  co rp o ra tio n  w h ic h  is 

b o u n d  to  p ro te ct its p a ss e n g e rs  a t a ll h a za rd s , an d  

e v e n  i f  th a t w h o le  fe n ce  w a s  d o w n  th e re  th e y  

w o u ld  b e u n d e r  o b lig a tio n s , as fa r  a s th e p u b lic  

w a s  co n ce rn ed , to  re p a ir  it.

N o w , it is  th en  th o se  re p a irs  a re  r e fe r a b le  as 

w e ll to  th e  p u b lic  d u ty  w h ich  th e y  o w e d  a s to  a n y  

d u ty  w h ich  th e y  m ig h t o w e  to  M r. T it u s  a s an  a d -

jo in in g  o w n e r, an d  in  th e  a b se n ce  o f  som e sp ecific  

p r o o f sh o w in g  th e e x is te n c e  o f  an  a g re e m e n t, M r. 

T it u s  ca n n o t m a in ta in  th is  actio n .

A g a in , th is  p ro p e rty  w a s  o b ta in e d  b y  co n d em n -

a tio n  u n d e r  th e  G e n e ra l R a ilr o a d  A c t  o f  1903, an d  

ra ilro a d s  a re  b o u n d  to  m a in ta in  fen ces—

T h e  C o u r t :  T h a t  is  u n d e r  th e  la w  o f  18 73 ?

M r. S tr o n g :  B u t  th is  w a s  lo n g  b a c k  o f  1873. 

N o w , th o se  co n d em n a tio n  p ro c e e d in g s  ta k e n  b a c k  

in  1853, in  th e  a w a r d  th e re  re n d ered  th o se  d a m -

a g e s  m u st be a ssu m ed  to  h a v e  been  n o t o n ly  fo r  

th e lan d  b u t fo r  th e  o rd in a ry  o p e ra tin g  e x p e n se s  

o f  th e  ro a d  a n d  fo r  th e  o rd in a ry  d a m a g es th a t  th e  

lan d  o w n e r  w o u ld  su sta in  in  m a in ta in in g  th is  

f e n c e ; th e re  w a s  n o  o b lig a tio n  w h a te v e r  u p o n  th e  

R a ilr o a d  (Com pany to' m a in ta in  a fe n ce  o n  th a t 

tra c k  a n d  th e  lan d  o w n e r  w a s  su p p o sed  to  b e  co m -

p en sa ted — n o t o n ly  a le g a l su p p o sitio n  b u t a  le g a l 

ru le— so  w a s  co m p en sated  fo r  a ll d a m a g e s  w h ic h  

w o u ld  re su lt  b y  reaso n  o f  th e  o p e ra tio n  o f  th e  ro a d  

an d  th e  ra ilro a d  is  b e in g  o b lig e d  to  fe n c e  a s th e  

re su lt  o f  th a t ro a d  b e in g  in o p e ra tio n , so  th a t  u n -

d e r  th a t o r ig in a l a w a rd —
T h e  C o u r t : T h e r e  is  n o  p r o o f  o f  th at. I t  is a 

q u estio n  o f  la w  w h ic h  m u st b e p resu m ed . In  o th e r  

w o rd s , th e  o b lig a tio n  to  b u ild  fe n ce s  p r io r  to  th e  

act o f  1873 a lo n g  a r a ilro a d ’s r ig h t  o f  w a y  w a s  n o
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d iffe re n t fro m  th e  o b lig a tio n  to  b u ild  fe n ce s  as to  

a n y  o th e r  a d jo in in g  o w n e r, w a s  th e re ?  v

P r io r  to  1873 th e  re g u la r  fe n ce  act, a s  to  th e  o b -

lig a tio n  o f  a d jo in in g  fe n c e s  o n e  a g a in s t th e  o th e r  

a p p lie d  a n d  ea ch  o f  th em , in  th e  a b sen ce  o f  a n y  

sp ecia l a g re e m e n t w e re  o b lig e d  to  m a in ta in  an  

eq u a l p o rtio n  o f  th e  d iv is io n  fen ce .

M r. S t r o n g :  N o t  a s  b e tw e e n  th e  ra ilro a d  an d  

a d jo in in g  o w n e rs , i f  th e  C o u rt  p lea se. N o t  th e  

sam e o b lig a tio n  th a t e x is te d  b etw e en  in d iv id u a ls , i n  
T h a t  o b lig a tio n  w a s  im p o sed  b y  th e  a c t o f  1903, 

an d  b a ck  o f  th a t w a s  1873.

( A f t e r  a rg u m e n t.)

M r. S t r o n g :  I m ig h t p u t it th is  w a y , th a t th ese  

ra ilro a d s  a re  b o th  th e  h o ld e rs  o f  c h a rte r s  an d  

th e re  is n o  o b lig a tio n  to  fe n ce  co n ta in ed  in  a n y  o f  

th o se  ch a rte rs .

T h e  C o u r t :  I f  th a t  is so, it le a v e s  it  ju s t  as I 

sa y , th e  sam e as b e tw e e n  a n y  o th e r  o w n e rs .

M r. S t r o n g :  N o , th e re  w o u ld  b e an a b so lu te  20 
fre e d o m  fro m  a n y  o b lig a tio n  to  fen ce.

T h e  C o u r t : T h a t  is  w h a t  I w a s  a s k in g  y o u  

ab o u t.

M r. S t r o n g :  T h a t  is th e  fa c t  a n d  I h a v e  th e  

c h a rte rs  h e re  in  co u rt. T h e  c h a rte rs  d o n ’t s a y  a 

w o r d  a b o u t fen ces. T h e y  a u th o riz e  th e  co n s tru c -

tio n  o f  th is  ro a d  a n d  fe n c in g  is  n o t a m o n g  th o se  

o b lig a tio n s , th e re fo re  th e y  a re  n o t u n d e r  o b lig a -

tio n  to  fen ce . T h o s e  c h a rte rs  a re  h e r e  in c o u rt 

fo r  in sp ectio n . I w ill a d m it th a t th e y  d o n ’t  sa y  j j q  

a  w o r d  a b o u t fe n c in g  o n e  w a y  o r  th e  o th e r  and  

an d  th e re  w a s  n o  g e n e ra l la w  u n til 1873. In  o th e r  

w o rd s , th e re  co u ld  b e n o  o b lig a tio n  re stin g  u p o n  

th e co m p a n y , e x c e p t  th o se  th a t th e  c h a rte r  im -

p o sed , an d  th e  p rese n t la w  as to  ra ilro a d  fe n c in g  

cam e in to  e x is te n c e  lo n g  b e f o r e ;  th ese  co m p an ies 

w e re  n e v e r  in co rp o ra te d  u n d e r  it an d  n e v e r  been 

s u b je c t  to  its  o b lig a tio n s.

T h e n , th e re  is  n o  e v id e n ce  o f  th e  n e g lig e n t o p er-
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a itó n  o f  th is  en gin e . T h e r e  is n o  e v id e n ce  th a t it 

killed^ th ese  co w s.

In  th e  n e x t  p lace, th is  p la in tiff  h a s  been  g u ilty  

o f  co n tr ib u to ry  n e g lig e n ce  a n d  it  h as been  re p e a t-

e d ly  h e ld  in  d iffe re n t d ecisio n s th a t  w h e r e  a  p la in -

t if f  a llo w s  h is c a ttle  to  s tr a y  u p o n  a  r a ilro a d  tra ck , 

th ro u g h  fe n ce s  w h ic h  h e  k n e w  w e re  d o w n , h e  h as 

h im s e lf co n tr ib u te d  to  th e  in ju r y  a n d  ca n n o t re-

co v e r . I  ca n  r e fe r  y o u  to  th o se  cases. I  th in k  it 

10  h a s been an  o p en  q u estio n  in  th is  S ta te  a n d  it  m u st 

be u p o n  rea so n in g , a ll th e  re a so n in g  w h ic h  ap -

p lies to  co n tr ib u to ry  n e g lig e n ce  in  a n y  fo r m  a p -

p lie s  to  th e  fa c ts  in  th is  case . H e r e  is th is  p la in -

t if f  an d  h e m ad e  it as s tro n g  as h e k n e w  h o w  th at 

th is  fe n c e  w a s  d o w n  in  a  n u m b er o f  d iffe re n t 

p la c e s ; th a t  it h a d  been  so  fo r  se v e ra l m o n th s b e-

fo r e  th is  a cc id e n t o c c u rre d , a n d  th a t k n o w in g  such  

h e  p a stu re d  h is c o w s  in  th a t fie ld  an d  th a t th ey  

s tra y e d  u p o n  th e  C o m p a n y ’s tra ck s . T h a t  b e in g  

20 - so, e v e n  p re su m in g  th e re  w a s  an  o b lig a tio n  to 

fen ce , ev e n  a ss u m in g  th a t th e  g ro s s  n e g lig e n ce  in 

th e  o p e ra tio n  o f  th e  co m p a n y ’s en gin e , still th ere  

w a s  th is  co n tr ib u to ry  n e g lig e n ce  o n  th e  p a rt o f  the 

p la in tiff, w hich- b a rs  h is r ig h t  to  r e c o v e r  in  th is 

case.
S o  I su bm it, y o u r  H o n o r , th a t o n  th o se  g ro u n d s, 

a n y  o n e  o f  w h ich  is su fficien t a t th is  sta te  o f  th e 

case , th a t th e re  sh o u ld  be a n o n -su it g ra n te d  fo r  

th e d efen d a n t.

30  J u d g e  H e r r :  I f  th e  g e n tle m a n  in sists  th a t I

sh o u ld  p ro v e  th e a c tu a l k illin g  o f  th e se  ca ttle  it 

. w o u ld  o n ly  ta k e  a lit t le  t im e —

T h e  C o u r t : I  th in k  y o u  h a d  b etter  co m p le te  the 

case. I  m ig h t ca ll y o u r  a tten tio n  to  a n o th e r fe a -

tu re  o f  th is  case , w h ic h  M r. S tr o n g  h a s m e n tio n ed : 

Y o u  a lle g e  th a t th ese  ca ttle  s tra y e d  th ro u g h  the 

fe n ce  an d  th is  d e fe n d a n t w a s  o b lig e d  to  k eep  in 

in a  la w fu l m an n er, b u t th e re  is n o  q u estio n  about 

th e ca re le ss  o p e ra tio n  o f  th e  d e fe n d a n t ’s  tra in .
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J u d g e  H e r r :  I  h a v e n ’t m ad e  a n y  c la im  o f  th a t 

k in d . I  m en tio n ed  th a t fa c t  a  m o m en t a g o  and  

sta ted  th a t it  w a s  in c lu d e d  in w h a t I  sa id  b efo re .

T h e  [C o u rt: I t  d id n ’t im p ress its e lf  u p o n  m e 

an d  th e  reaso n  I  ca lle d  atten tio n  to  it—

T h e  C o u r t :  Y o u  m a y  o p en  th e  ca se  to  a p p ly  

a d d itio n a l p ro o f.

10
Frank R. Titus; re su m e s th e  sta n d :

Direct Examination,, by Judge Herr.

Q. H o w  d id  y o u  a sce rta in  th ese  c a ttle  h a d  b een  in -

ju r e d ?  A. T h e y  sto p p ed  th e  tra in  an d  n o tified  m e.

Q. W h o  n o tified  y o u ?  A. M r. P h ilp o tt  ca m e u p  
th ere .

Q. W h o  is  h e ?  A. O n e  o f  th e  ra ilro a d  m e n ; I  w e n t 

th ro u g h  th e  p a stu re  an d  m et h im  d o w n  th e  ro a d , an d  

sa id  h e h ad  ru n  in to  th e  co w s. 2 0

Q. W h e r e  d id  y o u  g o  ? A. D o w n  to  th e  ra ilro a d .

Q. W e n t  th e re  th e n ?  A. Y e s ,  sir.

Q. W a s  it a ’ p a ss e n g e r  t r a in ?  A. P a s s e n g e r  tra in .

Q. (And w h a t w a s  sa id  b y  th e co n d u cto r, a n y th in g ?

A. I  h a d  n o  w o rd s  w ith  th e  c o n d u c to r  a t a ll.

M r. S tr o n g :  I a s k  th a t th a t be str ick e n  o u t, as 

n o t b e in g  b in d in g  on  th e co m p a n y  a s to  w h a t  M r. 

P h ilp o tt  said .

J u d g e  H e r r :  I  a sk e d  h im  w h a t th e  m an  said .

_ T'v 30
Q. D o  y o u  k n o w  w h a t p o sitio n  M r. P h ilp o tt  h e ld ?

T h e  C o u r t : A s  to  w h a t  th e m an  sa id  w o u ld  n o t 

b e  co m p eten t. I  w ill d eclin e  to  str ik e  it o u t  u n less 

it a p p e a rs  th a t M r. P h ilp o tt  is a  m an  n o t h a v in g  

a n y  co n n ectio n  w ith  th e  co m p an y.

A. H e  is a B a g g a g e  M a s te r  on  th e  road .

Q. D o  y o u  k n o w  w h a t p o sitio n  M r. P h ilp o tt  o ccu -

p ied ?  A. B a g g a g e  M a s te r  o r  B ra k e m a n , I d o n ’t k n o w .

Q. Y o u  w e n t d o w n  w ith  h im ?
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M r. S t r o n g :  I su b m it th a t n o  a d m issio n  o f  

e ith e r  o f  th ese  m en  th a t ca lle d  u p o n  th e  p la in tiff  

m a y  be in  a n y  w a y  b in d in g  o n  th e  co m p an y.

T h e  C o u r t : I t  w a s  a  m a tte r  im m e d ia te ly  a fte r . 

J u d g e  H e r r : I  th in k  th a t ’s es p e c ia lly  h eld , th a t 

w h a t  th e  co n d u cto r  m a y  sa y  im m e d ia te ly  a f te r  th e 

a cc id e n t m a y  be b in d in g .

M r . S t r o n g : I  a sk  th a t it  b e str ick e n  o u t. 

(M o tio n  d e n ie d .)  A n  o b je c tio n  w ill  b e  noted .

I®  £  H e  n o tified  m e th a t  he h a d  rim  in to  th e  c o w s  a n d  

a sk e d  m e to  co m e d o w n .

Q. W h a t  d id  y o u  d o  th e n ?  A. I  fo u n d  th e  co w s  

still la y in g  th ere .

Q, T h e  tra in  still th e re ?  A. T h e  tra in  w a s  still 

th e re , b u t it  s ta rte d  on  a s so o n  a s  I  w e n t d o w n .

Q . W e ll,  th e y  w a ite d  fo r  P h ilp o tt  an d  y o u  to  g e t  

th e re  b e fo re  th e y  s ta r te d ?  A. Y e s .

Oliver R. Kugler, sw o rn  in  b e h a lf o f  p la in t i f f :

Direct Examination, by Judge Herr.

Q. M r . K u g le r ,  w e re  y o u  o n  th e  tra in , in  A u g u s t, 

1 9 1 1 ,  w h e n  so m e c a ttle  w e re  ru n  in to  ju s t  th is  s id e  o f  

L a m b e r t v i l le ? A. Y e s .

Q. S ta te  w h a t  w a s  d on e— h o w  m a n y  c o w s  d id  y o u  

s e e ?  A. T h r e e .

0 . A n d  w h e re  w e re  th e y ?  A. L a y in g  o n  th e  sid e  

30 0 f  th e  tra c k .

0 . W h a t  w a s  d o n e w ith  th e  tr a in ?  A. T h e  tra in  

sto p p ed .
0 . A n d  h o w  lo n g  d id  it  w a it?  A. I  d o n ’t  k n o w .

0 . W a s  it  fiv e  o r  te n  m in u te s ?  A. P ro b a b ly  te n  o r  

fifte e n  m in u tes.
0 . D id  y o u  see M r. T it u s  th a t d a y ?  A. I  d id  n ot.

0 . D o  y o u  k n o w  w h a t w a s  d o n e a fte r  th e  c o w s  w e re  

ru n  in to  in  th e  w a y  o f  g iv in g  n o tice , o r  a n y th in g ?

A. I  o n ly  k n o w  w h a t th e y  to ld  m e.
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Q. W h o  to ld  y o u ?  A. I  d o n ’t k n o w , so m eo n e sa id  

th e y  h a d  sen t tra in m en  to  n o t ify  a M r. T itu s  th e y  h ad  

ru n  in to  h is co w s.

C r o s s  E x a m in a tio n  W a iv e d .

J u d g e  H e r r D o e s  th e  C o u rt  ca re  to  h e a r  me on  
th a t q u e s tio n ?

T h e  C o u r t :  Y e s .

J u d g e  H e r r :  I t  is tru e  th a t th e  o r ig in a l ch a rte r  

o f  th e  F le m in g to n  R a ilr o a d  d oes n o t sa y  a n y th in g  TO 

a b o u t fe n c in g  b y  a n y b o d y ; it d o es n o t s a y  w h e th e r  

th e  ra ilro a d  sh a ll p u t u p  th e  fe n ce  o r  w h e th e r  th e 

la n d o w n e r  sh a ll p u t u p  th e  fen ce. T h a t, in  m y  

ju d g m e n t, le a v e s  th e  m a tte r  in th e  sam e situ atio n  

a s  a fe n ce  b e tw e e n  a n y  p r iv a te  in d iv id u a ls . I t  m a y  

be sa id  th a t i f  it w a s  th e  in ten tio n  o f  th e ch a rte r  

th a t th e  lan d  o w n e rs  sh o u ld  b u ild  th e  fe n ce s  it 

w o u ld  ju s t  a s lik e ly  h a v e  sa id  th a t a s it  w o u ld  

h a v e  sa id  th a t th e  ra ilro a d  sh o u ld  b u ild  it, u n less 

th e  ra ilro a d  w a s  re q u ire d  to  b u ild  it. T h e  o n ly  20 : 

a ssu m p tio n  w e  ca n  d ra w  fro m  th e m a n n e r  in  w h ich  

th e  c h a rte r  is d ra w n  is th a t it le a v e s  th em  in  th e  

sam e s itu a tio n  a s o th e r  p eople.

T h e  C o u r t : S u p p o s in g  it  d id  n ot, an d  ig n o re s  

th em  e n tire ly  fro m  b u ild in g  th e  fe n c e ?

J u d g e  H e r r  : I  d o n ’t th in k  it w o u ld  m a k e  a n y  

d iffe re n c e , I  d o n ’t th in k  e v e ry b o d y  is  e x c u s e d  in 

th e  b u ild in g  o f  a fen ce. N o  fa r m e r  in  th is  co u n -

t r y  can  be re q u ire d  to  p u t u p  a fen ce. H e  ca n  

m a k e  an  a rra n g e m e n t b y  w h ich  he ca n  jo in  fen ces, 30 
all th o se  th in g s  ca n  be d on e b y  a g reem en t, b u t th e  

la w  d o n ’t re q u ire  it u n less an  a g re e m e n t h a s been 

m ad e, th e re fo re , th ese  p a rtie s  sta n d  in th e  sam e 

s itu a tio n  th a t  y o u r  H o n o r  an d  I w o u ld  stan d  i f  

w e  o w n e d  a d jo in in g  lan d s a n d  n e v e r  d iv id e d  fen ces. * 

N e ith e r  M r. T it u s  o r  h is p re d e ce sso rs  w e re  b o u n d  

to  k eep  fe n ce s  th e re  o r  th e  ra ilro a d  co m p a n y  u n -

less  som e a g re e m e n t w a s  m ad e  a t th a t tim e b y  

w h ich  e ith e r  o n e o r  th e  o th e r  w e r e  re q u ire d  to
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keep the fence. A  very strong presumption is 
that there was an arrangement made between the 
original land owners, by the railroad company, by 
which somebody was to maintain that fence. Now, 
who was it? The railroad company put up the 
fence almost immediately no question about that.

Mr. Strong: That wasn’t the testimony at all.
Judge Herr: That was the testimony of Mr. 

Barber.
Mr. Strong: No, sir.
The Court : Mr. Barber said they were building 

that fence for Solomon Holcomb.
Judge Herr: That was merely a slip of the ton-

gue ; it was Solomon Holcomb’s fence, but he didn’t 
mean to say that the railroad men were there and 
constructing that fence for Soloipon Holcomb.

The Court: He did say that.
Judge H err: It is a slip of the tongue and noth-

ing else.
The Court: I cannot assume that, I must as-

sume that he meant what he said.
Judge H err: He hadn’t any right to say that, 

except this, that it was being put up along Solo-
mon Holcomb’s line. He did say specifically that 
the railroad people built that fence, that he saw 
the railroad men there building the fence.

The Court: I am not going to assume that at 
all, in dealing with this motion.

Judge Herr: His subsequent testimony was ex-
ceedingly explicit on that subject, that he saw

The Court: Yes, but in view of his previous ex-
plicit testimoney, that they were building the fence 
for Solomon Holcomb. He had better be recalled.

Judge H err: I will recall him.
Mr. Strong : Now, the witness has had the bene-

fit of Judge Herr’s argument to indicate what his 
answer is framed, it seems to me that ought not to 
be permitted to have a second opportunity of that 
sort, especially as the witness sees now what he is 
supposed to supply.
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Judge H err: He testified in the first place dis-
tinctly that the railroad built the fence. He said 
Solomon Holcomb, that is he meant that it was 
put a division fence between Solomon Holcomb’s 
and the Railroad Company.

Mr. Strong: Of course, that’s your—
Judge H err: I would like to call Mr. Barber, if 

the /Court or Mr. Strong understand it the other 
way.

Mr. Strong: The record shows it the other way 10  
and I certainly object to that testimony being sup-
plied now and afterward as to what the testimony 
should be.

Judge H err: Afterward, I asked him particular-
ly whether he was along there when that board 
fence was being built there—

Mr. Strong: You didn’t say that board fence.
Judge Herr: I thought I did.
The Court: I was paying very careful attention 

to that testimony because of that particular state- 20 
ment upon cross-examination.

Judge H err: And that’s the reason I called his 
attention to it in Re-Direct Examination. I think 
he said, in answer to my question and also in an-
swer to the further Cross-Examination of 
Mr. Strong that he had passed there when 
they were building the board fence and he thor-
oughly knew it and they were the railroad men of 
Mr. Ely. That is what he did know about it and 
it fully explains the statement he made before 30 
that they were building the fence for Mr. Ely.
The Court can readily see how he would take that.
He had no knowledge that Solomon Holcomb had 
ever had anything to do with the building of the 
fence.

Mr. Strong: I think Judge Herr is stating very 
favorably to himself.

The Court: I think after this argument I ought 
not call Mr. Barber back, and I think it will be a
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question for the jury as to what he did mean by 
what he said.

The motion for non-suit will be denied.
An objection will be noted.

MR. STRONG OPENED FOR DEFENDANT.

10 A . P .  Guest, sworn for defendant:

Direct Examination, by Mr. Strong.

Q. Mr. Guest, what position do you occupy with the 
Pennsylvania Railroad Company? A. At present, I 
am special agent.

Q. And in the month of August, 19 11 , what position 
did you occupy? A. I was Superintendent of the Bel- 
videre Division.

Q. And had been for how long?
20 A. Since January 1st, 1893.

Q. At the time of the accident and since January 1 , 
1893? A. I was superintendent of the Belvidere Di-
vision of the Pennsylvania Railroad, which includes the 
branch railroad on which this occurred.

Q. That includes the branch railroad known as the 
Flemington Branch? A. It does.

Q. Upon which the property of the plaintiff abutts?
A. Yes.
Q. And do you know the plaintiff personally ?

30 A. I do not recall ever meeting Mr. Titus.
Q. Do you know where the property is situated?
A. I know its location, approximately.
Q. Did you ever have any correspondence with the 

plaintiff? A. I think that I have.
Q. Respecting his obligation to repair the fence at 

that portion of the railroad where this accident occur- 
eed? Just look at that letter (Handing witness paper)

A. This letter is our office copy.

Judge Herr: We notified you to produce the 
original.
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A. T h is  is  o u r  office co p y  o f  a  le tte r  w r itte n  b y  m e 

on th e  e ig h th  o f  .A u gu st, 1 9 1 1 ,  a d d re sse d  to  M r. F r a n k  
T itu s .

Q. Y e s ,  an d  th a t le tte r  w a s  sent b y  y o u  to  M r. T it u s ?  

H o w  d oes th a t le tte r  read , i f  y o u  p le a se ?

J u d g e  H e r r : L e t  m e see th a t le tte r  first, p lease. 

( A f t e r  re a d in g  le t te r ) .  I  o b je c t  to  th a t, o n  the 

g ro u n d  th a t it is  n o t re le v a n t. T h e  R a ilr o a d  C o m -

p a n y  ca n n o t m a k e  e v id e n ce  a g a in s t M r. T itu s  by  

w r it in g  h im  a  le tter . B e s id e s  th at, it  w ill  h a v e  no 0 

b e a rin g  u p o n  th e  d ecisio n  o f  th e  q u estio n  a t issu e  

in  th is  case . I t  is  a b o u t th e  tim e th e  a cc id e n t o c -

cu rre d  a n d  it re a lly  d o n ’t p ro v e  a n y th in g  e x c e p t 

th a t th e  co m p a n y  d en ied  a t th a t tim e th a t  th ere  

w a s  a  p r e s c r ip tiv e  r ig h t  a g a in s t th em  o r  a n y  o th e r  

k in d  o f  a  r ig h t.

T h e  iC o u r t : T h e  le tte r  w ill  be a d m itted .

A n  o b je c tio n  w ill  be noted .

( W itn e s s  re a d s  le tte r  a s  fo l lo w s :)  20
A t  th is  p o in t th e  C o u r t  to o k  a  recess o f  o n e  h o u rs.

A F T E R  R E C E S S .

Mr. Guest resu m es th e  stan d .

Cross Examination, by Judge Herr.

Q. M r. G u e s t, w a s  a n y  re p ly  m ad e  to  th is  le tte r  o f  

A u g u s t  8th, 1 9 1 1 ?  A. T h a t  I do n o t reca ll, I  d o n ’t re- ' ® 

m em ber w h e th e r  a n y  re p ly  w a s  re ce iv e d  o r  not.

Q. H a d  y o u  e v e r  ta k e n  u p  th is  m a tte r  b e fo re  to  y o u r  

re co lle c tio n ?  A. Y e s ,  se v e ra l tim es, I  b elieve.

Q. B e fo r e  191-1 ? A. O h , y es.

Q. W ith  M r. T itu s , I  m e a n ?

A. Y e s .  W h e n  I sa y  th at, I  d o  n o t re ca ll w h e th e r  

I h ad  w r itte n  a n y  p erso n a l le tte rs  to  h im , b u t le tters  

had  been  w r itte n  to  h im  o n  th e  su b je ct, b u t w h e th e r  I 

sign ed  th em  m y s e lf  I  d o  n o t n o w  reca ll.
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Q. W a s  th is  th e  first co m m u n icatio n  y o u  h a d  w ith  

h im  co n ce rn in g  h is  fe n c e  b e in g  in  bad  re p a ir  ?

A. S o  fa r  a s I  ca n  rem em b er, it w a s  th e  firs t  le tte r  I  

p e rso n a lly  w r o te  to  him .

Re-Direct Examination, by Mr. Strong.
Q. H o w  fa r  b a ck  h a d  th e  o fficers o f  th e  co m p an y  

been w r it in g  to  h im , ca llin g  h is a tte n tio n  to  th e  d e fe c ts  

in  h is fe n c e  an d  n e ed  o f  re p a ir  an d  n o tify in g  h im  o f  

10 h is o b lig a tio n  to  do so ?

J u d g e  H e r r :  I  o b je c t.

O b je c tio n  su sta in ed .

Q. T o  w h a t e ffe c t  h ad  th e  C o m p a n y  w r itte n  h im  b e-

fo r e  th a t?

J u d g e  H e r r :  I  p b je c t  to  th at.

Q: Y o u  sa id  th o se  le tte rs  h a d  been  w r itte n  to  h im  

b y  th e  c o m p a n y ?

i J u d g e  H e r r :  I  o b je c t  to  th at,

M r. S t r o n g :  Y o u  b ro u g h t th a t o u t.

J u d g e  H e r r : B u t  h e h a d n ’t w r itte n  a n y .

T h e  C o u r t :  I  w ill  su sta in  th e  o b je c tio n .

Albert W. Preston, d e c la re d  an d  affirm ed, fo r  d e fe n -

d an t :

gQ  Direct Examination, by Mr. Strong.

Q. M r. P re s to n , w h a t  is  y o u r  p o sitio n  w ith  th e  P e n n  

s y lv a n ia  R a ilr o a d ?  A. A s s is ta n t  E n g in e e r.

Q. A n d  w e r e  y o u  fo r m e r ly  A s s is ta n t  E n g in e e r  o n  

* th is  b ra n c h ?  A. I  w a s.

Q. F o r  h o w  lo n g ?  A. F r o m  1883 to  a b o u t 1908, I 

th in k  I co m m en ced  in  1883.

Q. A n d  d u r in g  th a t p e r io d  o f  tim e w a s  th e re  a n y  

c o n tr o v e rs y  b e tw e e n  th e  P e n n s y lv a n ia  R a ilr o a d  C o m -

p a n y  an d  M r. T it u s  as to  w h o  sh o u ld  m a in ta in  th is  

fe n c e ?  A. T h e r e  w a s.



Albert W. Preston— Direct. 53

Q. A n d  th a t c o n tro v e rs y  co m m en ced  h o w  fa r  b ack , 

can  y o u  re c o lle c t?

A. I  th in k  it co m m en ced  a b o u t th e tim e I ca m e t h e r e ;

I  ca n ’t sp e a k  p o s itiv e ly , b u t it seem ed  to  e x te n d  

th ro u g h  m y  te rm  o f  office.

A. A n d  in .w hat w a y  w a s th a t c o n tr o v e rs y  m a n ife s t-

e d ?

J u d g e  H e r r : I  o b je c t  to  th at, on  th e g ro u n d  th at 

th e  q u estio n  is  to o  g en era l.

O b je c tio n  o v e rru le d .

Q. (Q u e s tio n  re p e a te d : A n d  in w h a t w a s  th a t  co n -

tro v e rs y  m a n ife s te d .)

A. T h e  fen ce , fro m  tim e to  tim e, g o t  in  b ad  co n d i-

tion , ca ttle , sheep, an d  so  fo rth , g o t  o u t  o n  th e  tra c k  

an d  w e  n o tified  M r. T it u s  to  re p a ir  h is fen ce. H e  

w o u ld  d en y  th e  re sp o n sib lity  an d  w e  w o u ld  g o  an d  fix  

it u p  fo r  th e  s a fe ty  o f  tra in s.

J u d g e  H e r r :  I  o b je c t  to  th e  la st p a rt o f  th e 

a n s w e r  “ F o r  th e  s a fe ty  o f  tra in s .”  20
T h e  iC o u rt :̂  T h a t  p a rt m a y  be str ick e n  o u t.

Q. W h y  d id  y o u  f ix  it u p ?

J u d g e  H e r r :  I  o b je c t  to  th at.

M r. S t r o n g :  I  d o n ’t  see w h y  th a t isn ’t—

T h e  C o u r t :  G iv e  y o u r  reaso n s.

J u d g e  H e r r :  I  o b je c t  to  it b ecau se  it  is a 'c o n c lu -

sion  an d  w e  w o u ld  n o t be resp o n sib le  fo r  th e  co m -

p a n y ’s co n clu sio n s, a n d  it d oes n o t m a k e  a n y  d if -

fe re n c e  w h a t th e ir  reaso n s w e re  o r  w h a t  th e y 1 

m ig h t th in k , i f  th e y  w e n t r ig h t  o n  b u ild in g  th e  fe n ce  

th e re  w a s  no in te rru p tio n  to  th e  p rescrip tio n .

( A f t e r  a rg u m e n t.)

O b je c tio n  o v e rru le d .

T h e  C o u r t :  A n  o b je c tio n  w ill  b e  n oted .

Q. W h y  d id  y o u  f ix  it u p ?  A. I t  w a s  n e c e ss a ry  fo r  

th e  s a fe ty  o f  th e  ro a d  th a t so m eb o d y  f ix  it.

Q. F o r  th e  s a fe ty  o f  th e  ro a d , w h a t  do y o u  m ean  b y  

th a t?  A. S a fe t y  o f  tra in s.
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Cross Examination, by Judge Herr.
Q. M r. T it u s  a lw a y s  in sisted  th a t it  w a s  th e d u ty  o f  

the R a ilr o a d  C o m p a n y  to  b u ild  th e  fen ce , d id n ’t  h e ?

A. H e  did .

Q. I  g u e ss  th at is a ll y o u r  h an d  w r itin g , isn ’t it, M r. 

P ré s to n  (h a n d in g  w itn e ss  p a p e r)  ?

A . N o th in g  m in e e x c e p t  th e sig n a tu re .

Q. N o w , p re v io u s  to  th e  tim e y o u  s ig n ed  th a t le tter , 

M r. P re s to n , h ad  th e re  been a n y  c o n tr o v e rs y  b etw e en  

10 y o u  an d  M r. T it u s  a b o u t th a t fen ce , a n d  a s a  m a tte r  o f  

fa c t, w a sn ’t it lo n g  a fte r  th a t th a t th e  c o n tro v e rs y  

a ro s e ?  A. W h a t  is th e d ate  o f  th e  le tte r , A u g u s t  8th, 

188 9? M y  re co lle ctio n  is  th e re  w a s  c o n tro v e rs y  a fte r  

1883, w h en  I w e n t th ere .

Q. A n d  y o u  still seem  to  th in k  so, a f te r  re a d in g  th is  

le t te r ?  A. I  do.

L e t t e r  d a ted  A u g u s t  8th, 1889, s ig n ed  b y  A lb e r t  

W . P re s to n  to  F r a n k  T itu s , re ce iv e d  in e v id e n ce  

2 0  an d  m a rk e d  E x h ib it  D . 1 fo r  in d en tificatio n .

( W itn e s s  is  sh o w n  le tte r  d ated  N o v e m b e r  16th , 

1894, an d  is  a sk ed  w h e th e r  th a t is  h is sig n a tu re .

A. I t  is.

Q. W ill  y o u  re a d  th at, M r. P re s to n .

(W itn e s s  rea d s  le tte r  a s fo l lo w s :)

Q. N o w , M r. P re s to n , w a s n ’t  th a t th e  first th a t a n y  

' o b je c tio n  o r  a t lea st a n y  q u estio n  h ad  been  ra ised  b y  

th e R a ilr o a d  'C om p an y as to  w h o se  d u ty  it w a s  to  b u ild  

„  th a t fe n c e ?  A. I  c a n ’t a n s w e r  th a t ; I th in k  no. T h a t ’s 

in  1894. O h , n o ;  th e re  w a s  tro u b le  b e fo r e  th at, I 

am  v e r y  sure.

Q. D o  y o u  re co lle ct an  o cca sio n  o n  w h ich  M r. T itu s  

o b je c te d  to  y o u r  p u ttin g  u p  a w ir e  fe n c e ?  A. N o , I 

d o n ’t re ca ll t h a t ; I  h a v e n ’t a n y  d o u b t i f  he sa id  so it is 

co rre c t. I  ca n n o t re ca ll a n y  co n v e rsa tio n  w ith  M r. T i -

tu s  on th e  su b ject.

Q. D o  y o u  reca ll th e fa c t  th a t a n e w  fe n ce  w a s  b u ilt  

th e re  b y  e ith e r  y o u r  o rd e r  o r  o rd e r  o f  th e  su p e rin te n -

d en t a b o u t th a t t im e ?  A. N o , I  do not.
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Q. C a n  y o u  reca ll a n y  n e w  fe n ce  h a v in g  been  b u ilt 

th e re ?  A. N o t  in m y  p erso n a l k n o w le d g e  o f  th o se  

th in gs. I w a s n ’t o n  th e  g ro u n d .

Q. B u t  I th o u g h t y o u  m ig h t re co lle ct g iv in g  o rd e rs  

too— A. I  am  v e r y  p o sitiv e  th a t th e  n e w  fe n ce  w a s  p u t 

in  sp ots, w h e re  th e  p o sts  h ad  ro tte d  d ow n .

Q. Is  th a t y o u r  o w n  k n o w le d g e  o r  is th a t a  co n c lu -

s io n ?  A. I  g u e ss  th a t y o u  w o u ld  ca ll it a  co n clu sio n .

Q. W e ll,  I  w ill  ca ll y o u r  a tten tio n  to  th e  co n v e rsa tio n  

w h ich  M r. T itu s  w a s  a sk e d  a b o u t th is  m o rn in g . I  10 
d o n ’t k n o w  w h e th e r  y o u  w e re  h e re  an d  h e a rd  it, in 

w h ich  w h en  y o u  p ro p o sed  to  p u t u p  a  w ir e  fe n ce  th a t 

he h a d  sa id  he o b je c te d  to  th e  w ir e  fe n ce  a n d  y o u  r e -

p lied  i f  h e o b je c te d  to  th a t y o u  w o u ld  p u t up a p o st an d  

rail. A. N o , I d o n ’t reca ll.

Edward Coll, sw o rn  o n  b e h a lf  o f  d e fe n d a n t :

Direct Examination, by Mr. Strong.

Q. M r. C o ll, a re  y o u  em p lo y ed  b y  th e P e n n sy lv a n ia  

R a ilr o a d ?  A. S ir ?

Q. A r e  y o u  em p lo y ed  b y  th e  P e n n s y lv a n ia  R a ilr o a d ?

A. Y e s .

Q. A n d  h a v e  been fo r  h o w  lo n g ?

A. F o r ty -s e v e n  y e a rs .

Q. A n d  w h a t w a s  th e  n a tu re  o f  y o u r  em p lo y m en t b y  

th em  in  th e  m o n th  o f  A u g u s t ,  1 9 1 1  ?

A. F o r e m a n — tra c k  fo re m a n . 30
Q. A n d  fo r  h o w  lo n g  b e fo re  th a t h a d  y o u  been tr a c k  

fo re m a n ?  A. T r a c k  fo re m a n  fo r  th ir ty - tw o  y ea rs .

Q. A n d  d id  y o u  e v e r  h a v e  a n y  ta lk  w ith  M r. T itu s , 

th e  p la in tiff  h e r e ?  A. Y e s ,  I  had .

Q. A b o u t  h is fe n c e s ?  A. Y e s .

Q. W h e n  w a s  t h a t?  A. T h a t  w a s  b e fo re  th is  su m -

m er o f  1 9 1 1 .  T h e  fe n ce  g o t b ro k e n  d o w n , th e ca ttle  

2nd sh e ep  g o t  on  th e  tr a c k  an d  I  to ld  M r. T it u s —

J u d g e  H e r r :  J u st a  m om en t.
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Q. D id  y o u  h a v e  a co n v e rsa tio n  b e fo re  th e  tim e  w h en  

th e se  c o w s  w e r e  k ille d ?  A  Y e s .

Q. A b o u t  h o w  lo n g ?  A. A b o u t  th re e  m o n th s ; a ll 

th a t  su m m er b e fo re  th at.

Q. N o w , w h a t  d id  y o u  sa y  to  h im ?

J u d g e  H e r r :  I  o b je c t  to  th at. M y  o b je c tio n  is 

th a t th is  co n v e rsa tio n  w a s n o t su b seq u en tly  ca lled  

to  M r. T it u s ’s a tten tio n .

j q  T h e  C o u r t :  T h e  o b je c tio n  is o v e rru le d .

J u d g e  H e r r : M r. T it u s  is a  p a rty  to  th e  su it an d  

I d o n ’t u n d e rsta n d  th a t ru lin g  ap p lies.

Q. ( Q u e s tio n  r e p e a te d : N o w , w h a t d id  y o u  sa y  to  

h im .)

A. I  to ld  M r. T it u s  th a t h is ca ttle  g o t  on  th e  tra c k  

an d  th a t h is fe n c e  w a s  d o w n , an d  M r. T it u s  to ld  m e it 

w a s  th e  co m p a n y ’s fe n ce  a n d  th a t h e  w o u ld n ’t to u ch  it.

Q. W h a t  d id  y o u  te ll h im ?  A. W e ll,  I  to ld  h im  I 

d id n ’t k n o w  a n y th in g  fu r th e r  a b o u t it, th a t th e com - 

20 p a n y  w a s n ’t g o in g  to  m ain ta in  th e  fe n ce , a n d  I sa id  

so m eb o d y  sh o u ld  see th a t th e  c a ttle  sh o u ld  n o t g e t  on 

th e  tra c k , th a t ’ s a ll.

Q. A n d  w h o  w a s  it  to ld  y o u  to  te ll M r . T it u s  th a t?

J u d g e  H e r r :  I  o b je c t  to  th at.

M r. S t r o n g :  T h a t ’s co m p eten t, I  th in k .

O b je c tio n  su sta in ed .

T h e  C o u r t :  A n  o b je c tio n  w ill  b e  n o ted .

Q. H o w  m a n y  tim es d id  y o u  h a v e  co n v e rsa tio n  o f  

30  th a t so rt  w ith  h im ?  A. I  th in k  a b o u t th re e  tim es b e -

fo r e  th e  ca ttle  w a s  k illed .

Q. I t  w a s  w ith in  h o w  sh o rt a t im e  b e fo r e  th e y  w e re  

k ille d ?  A. W e ll ,  a b o u t a  m o n th  b e fo r e  th at.

Q. D id  h e do a n y th in g  to  re p a ir  h is fe n c e  th en  ?

A. N o , s ir ;  th e re  w a s  no re p a ir in g  done.

Cross Examination, by Judge Herr.
Q. H o w  m a n y  co n v e rsa tio n s  d id  y o u  h a v e  w ith  h im  

th a t su m m er ? A. T h r e e , I  th in k .
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Felix Reilly, sw o rn  in b e h a lf o f  th e  d e fe n d a n t:

Direct Examination, by Mr. Strong.

Q. Y o u  w e re  fo r m e r ly  em p lo y ed  b y  th e  P e n n s y l-

v a n ia  R a ilr o a d  C o m p a n y  ?

A. I  d id  w o r k  fo r  th e m ; I am  retired .

Q. H o w  lo n g  a g o  d id  y o u  r e t ir e ?  A. F o u r  y e a rs  

a g o , I  th in k  it is, th is  F e b r u a r y  last.

Q. W h a t  p o sitio n  d id  y o u  h o ld  a t th e  tim e o f  y o u r  

re tire m e n t?  A. F o re m a n . 10
Q. A n d  h ad  been fo r  h o w  lo n g ?  A. I  w a s  fo re m a n  

fo r  th ir ty -e ig h t  y e a rs  o r  m ore.

Q. D id  y o u  k n o w  M r. F r a n k  T it u s ?  A. O h , y es.

Q. D id  y o u  e v e r  h a v e  a n y  ta lk s  w ith  h im  ab o u t 

h is fe n c e ?  A. N o , s ir , I  h a d  no ta lk s  w ith  h im  a b o u t 

h is  f e n c e ; I w a s  fo re m a n  on  th a t r o a d ; I h ad  n o  ta lk .

Q. D id  y o u  e v e r  h a v e  a n y  ta lk s  w ith  h im  o f  a n y  

s o rt?  A. N o , sir.

.Q D id  y o u  g iv e  h im  a n y  n o tice  o f  a n y  k in d  a t a n y  

tim e a b o u t h is fe n c e ?  A'. N o , sir.. 20
C ro s s  E x a m in a tio n  w a iv e d .

Patrick Gaynor, sw o rn  in  b e h a lf  o f  d e fe n d a n t:

Direct Examination, by Mr Strong.

Q. M r. G a y n o r, a re  y o u  em p lo y ed  b y  th e  P e n n s y l-

v a n ia  R a ilr o a d  C o m p a n y ?  A. Y e s .

Q. A n d  h a v e  been  fo r  h o w  lo n g ?  A. T w e n ty - fiv e  

y e a rs .

Q. A n d  do y o u  k n o w  th e  d e fe n d a n t, F r a n k  T it u s ?

A. Y e s .

Q. In  w h a t ca p a c ity  w e re  y o u  em p lo y ed  b y  th e r a il-

ro a d  d u r in g  th o se  tw e n ty -fiv e  y e a r s ?

A. I w a s  ' 'la b o r e r — 'from  e ig h tee n  y e a rs  fo rem a n , 

an d  th en  w a s  t r a c k  lab o rer.

Q. A n d  d id  y o u  h a v e  a n y  ta lk  a t  a n y  tim e w ith  h im  

re sp e ctin g  h is fe n c e ?  A » N o , sir , n o th in g  th a t I can
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rem em b er, Unless w h e n  I w a s  n o tified  to  n o t ify  M r. 

T it u s  to  b u ild  h is fen ce.

Q. W h e n  w a s  th a t?  A. W e ll,  I d o n ’t ju s t  rem em -

b er n o w .

Q. A b o u t?  A. P ro b a b ly  tw e lv e  y e a rs  ago .

Q. W h e n  y o u  n o tified  h im  to  b u ild  h is fe n ce  w h a t 

d id  y o u  do  ?

A. I  to ld  M r. T it u s  th a t th e  fe n ce  w a s  d o w n  an d  

th a t M r. P re s to n  sa id — to ld  m e to  n o t ify  M r. T it u s  to 

b u ild  h is  fe n ce , an d  I  n o tified  M r. T it u s  to  b u ild  h is 

fe n ce , an d  I  n o tified  M r. T it u s  a n d  h e sa id  th a t th e 

fe n c e  d id n ’t b e lo n g  to  h im  a t all.

Q. M r. T it u s  sa id  th a t?  A. Y e s ,  th a t it w a s  th e 

C o m p a n y ’s fe n c e  an d  h e  h a d  n o th in g  to  do w ith  it.

Cross Examination, by Judge Herr.
Q. H o w  d o  y o u  fix  th e tim e as tw e lv e  y e a rs  a g o , 

M r. G a y n o r ?  A. I  am  a w a y  fro m  th e re  e ig h t  y e a r s  

n o w  a n d  I  w e n t th e re  as fo re m a n  in  1895 a n d  le ft  

2 0  th e re  1905.

Q. Y o u  w e r e  th e re  o n ly  ten  y e a r s  an d  h o w  y o u  

rem em b er is  th a t it  w a s  so m e tim e d u r in g  th o se  ten  

y e a r s ?  A. Y e s .

Q. B u t  y o u  c a n ’t  re m e m b e r w h e n ?  A. N o , sir.

D e fe n d a n t rests.

M r. S t r o n g :  I  w o u ld  ju s t  l ik e  to  r e fr e s h  M r. 

G a y n o r ’s re co lle ctio n  a b it, an d  I  th in k  I  ca n  

ch a n g e  th e  d a te  w h e n  th a t n o tice  w a s  g iv e n  to  M r. 

T itu s . I  c o u ld n ’t  find  th e  le t te r  a t  th e  tim e.

30  T h e  C o u r t :  M r . G a y n o r  m a y  re tu rn  to  th e

stan d .

Q. I  sh o w  y o u  a le t te r  d ated  5— ®— 18 9 7 a n d  a sk  

y o u  i f  th a t r e fr e s h e s  y o u r  re co lle c tio n  a s  to  th e  tim e 

w h e n  y o u  g a v e  th a t n o tice  to  M r. T it u s ?

J u d g e  H e r r :  Is  th a t a  le tte r  h e w r o te  h im s e lf?

M r. S t r o n g :  I t  w ill  r e fr e s h  h is  re co lle ctio n , T 

th in k .

J u d g e  H e r r :  I  o b je c t  to  th at.
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T h e  C o u r t : A  le tte r  w h ic h  h e  w r o te  h jm se lf ? 

M r. S t r o n g :  H e  w r o te  to  th e  P e n n sy lv a n ia  

R a ilro a d , b u t it w ill r e fr e s h  h is reco llectio n .

T h e  C o u r t :  H e  m a y  re a d  it an d  sa y  w h e th e r  

it  re fre sh e s  h is reco llectio n .

Q. I s  y o u r  re co lle ctio n  r e fre sh e d  b y  th a t le tte r?
A. Y e s .

Q. T h e n , a s fa r  b a ck  a s w h a t y e a r  w a s  it  th a t y o u  

g a v e  th a t n o tice  th a t y o u  h a v e  sp o k en  o f  to  M r. T it u s ?  

A. T h a t  w o u ld  be s ix te e n  y e a rs .

Q. T h a t  is d ated  18 9 7?  A. Yes., M r. P re s to n  w a s  

su p e rv is o r  on  sectio n s.

Q. M r. P re s to n  w a s  su p e rv is o r  h o w  lo n g  d u r in g  

y o u r  te r m ?  A. I  w o u ld  n o t be p o sitiv e , b u t I th in k  

th re e  y e a rs .

Q. T h e  last o r  th e  first p a rt  o f  y o u r  ten  y e a r s ’ term  

th e re ?  A. T h e  first. P ro b a b ly  it  m ig h t be fo u r  y e a rs . 

Q. D id  y o u  w r ite  th e  w h o le  o f  th is  le tte r  y o u r s e lf?  

A. Y e s ,  I w r o te  th a t m y s e lf.

Q. W e ll,  ju s t  te ll u s w h a t  the d ate  o f  the le tte r  is.

A. F if t h  m o n th , 8th, 1897.

Q. D id  y o u  p u t th a t  d a te  on th e re  ? A .  Y e s .

D e fe n d a n t rests.

J u d g e  H e r r :  I  o f fe r  th is  P re s to n  le tter .

T h e  C o u r t :  1889 le tte r ?

J u d g e  H e r r :  A u g u s t  8th, 1889.

T h e  C o u r t : I t  m a y  be r e c e iv e d ; y o u  m a y  read  it 

to  th e  ju r y .

( R e a d  to  th e  ju r y  a s fo l lo w s :)

( M a r k e d  E x h ib it  P  1 .)

M r. S t r o n g :  I f  th e  C o u rt  p lease, I  m o v e  fo r  

a d ire ctio n  o f  a  v e rd ic t  in  fa v o r  o f  th e  d efen d a n t, 

on  th e  g ro u n d s, first th a t th e re  is  n o  o b lig a tio n  

w h a te v e r  sh o w n  to  rest u p o n  th e  R a ilr o a d  C o m -

p a n y  to  m ain ta in  th is  fe n c e  th ro u g h  w h ich  th e  

ca ttle  w e re  a lle g e d  to  h a v e  s tr a y e d ;  th a t th e re  is 

no e v id e n ce  to  g o  to  th e  ju r y  o f  th e ca ttle  h a v in g  

co m e th ro u g h  th a t fe n ce  u p on  th e  tra c k s  : th at
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th e re  is n o  e v id e n ce  o f  a n y  n e g lig e n t o p e ra tio n  

o f  th e  lo c o m o tiv e ; th a t th e  c o w s  w e re  m ere  tre s -

p a ssers a t th e  tim e th e y  w e re  s tru ck , an d  th e re -

fo r e  th e  d e fe n d a n t is n o t l ia b le ;  th a t  th e  p la in tiff  

w a s  b o u n d , a t  h is o w n  p e ril, to  k e e p  h is  ca ttle  on 

h is o w n  p r o p e rty  a n d  p re v e n t th e ir  g o in g  o n  th at 

o f  th e  a d jo in in g  o w n e r ;  th a t th e d e fe n d a n t w a s  

u n d e r  no o b lig a tio n  to  e re ct o r  m a in ta in  th e  fen ce  

b e tw e e n  th em  ; th a t th e  p la in tiff  w a s  g u ilty  o f  co n -

tr ib u to r y  n e g lig e n ce  in  p la c in g  h is ca ttle  o r  a llo w -

in g  h is ca ttle  to p a stu re  in  th a t lo t, w ith  th e  k n o w l-

e d g e  th a t th è  fe n ce  w a s  n o t in  p ro p e r co n d itio n , 

— k n o w le d g e  o f  th is  co n d itio n  o f  th e  fen ces. It  

h as been sh o w n  th a t he re ce iv e d  n o tice  o f  th e  co n -

d itio n  o f  th e se  fe n ce s  fo r  m on th s, I  th in k , p r io r  

to  th e  a cc id e n t, a n d  fu rth e rm o re , h e h as sh o w n  

he w a s  e sp e c ia lly  n o tified  o f  tre sp a sse s  b y  h is ca ttle  

fo r  a p e rio d  o f  a  m o n th  o r  th re e  m o n th s p re ce d -

in g  th e d ate  w h e n  th e y  w e re  k ille d  a n d  h e  m ad e  no 

e ffo r t  w h a te v e r  to  g e t  h is  ca ttle  fro m  th e  tra ck .

N o w , b y  a  le tte r  in tro d u ce d  h ere  b y  th e  p la in -

t if f  h im s e lf, w ith  a d a te  a s fa r  b a ck  as 1894, it  is 

sh o w n  th a t th e co m p a n y  co n ten d ed  th a t  it  w a s 

u n d e r  n o  o b lig a tio n  to  b u ild  th is  fe n ce  o r  rep air  

th is  fen ce.

T h e  C o u r t :  T h e  1894 le tte r  w a s  n o t o ffe r e d  in 

ev id en ce .

M r. S t r o n g :  I u n d e rsto o d  it w a s.

T h e  C o u r t :  I t  is  m a rk e d  fo r  id e n tificatio n  but 

it w a s  n o t o ffe re d .

M r. S tr o n g  : T h e n  I  w ill  o f fe r  it  m y s e lf.

T h e  C o u r t :  I t  w ill  b e  re ce iv e d .

( M a r k e d  E x h ib it  D  2 .)

M r. S tr o n g :  I t  rea d s  th is  w a y :  ( r e a d s )  S o  

th e re  w a s  a q u estio n  ra ise d  in 1894 w h ic h  d estro y s 

th e co n tin u ity  o f  a n y  p r e sc r ip tiv e  r ig h t o f  tw e n ty  

y e a rs . T h e  te stim o n y  o n  th e  p a rt  o f  th e  p la in -

t i f f  w a s  th a t th e re  w e re  tw o  fen ces b u ilt  th ere 

w ith in  th ir ty -fiv e  y e a rs . I t  d id n ’t f ix  e ith e r  one
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a s  h a v in g  been  b u ilt  o v e r  tw e n ty  y e a rs  a g o , bu t 

a ssu m in g  th a t  it w a s, still, th a t le tte r  w r itte n  n in e-

teen  y e a r s  a g o , d e d u ctin g  n in eteen  fro m  th irty -  

five , y o u r  H o n o r , d e c la re d  th a t th e y  h a d n ’t  a t  th at 

t im e  w h e n  th a t  c o n tr o v e rs y  w a s  u n d e r  w a y , th e y  

h a d n ’t o b ta in e d  a n y  p r e sc r ip tiv e  r ig h t  to  h a v e  th a t 

fe n ce  b u ilt  o r  re p a ire d  b y  th e  d e fe n d a n t.

S o  th a t th e y  h a v e  sh o w n  n o p r e s c r ip tiv e  r ig h t 

w h a te v e r , an d  th en , a c c o rd in g  to  th e te stim o n y  

a lr e a d y  o ffe r e d  h ere, th e  fe n c e  w a s  b u ilt  fo r  o n e 10 
o f  th e ir  g ra n to rs  in ch a in  o f  t it le  fro m  H o lco m b , 

so th a t th e  case , a s it n o w  stan d s is e v en  stro n g e r  

as a g a in s t th e p la in tiff . I t  is n o t co n ce iv a b le  th a t 

a  v e rd ic t  fo u n d e d  on su ch  te stim o n y  co u ld  stan d , 

an d  I su b m it th a t on  th e  g ro u n d s  m en tio n ed , th e re  

sh o u ld  b e  d ire ctio n  o f  a  v e rd ic t  in fa v o r  o f  th e  

d efen d a n t.

T h e  C o u rt  : T h e  m o tio n  w ill  b e  d en ied . A n  

o b je c tio n  w ill  b e  n o ted .

D e fe n d a n t ’s co u n sel re q u e sts , th e  C o u rt  to  20* 

c h a rg e  :

1. T h e  C o u rt  is re s p e c tfu lly  re q u e ste d  to  c h a rg e  

ih a t  th e  m ain te n a n ce  o f  th e  fe n ce  m a y  b e  re fe ra b le  

to  th e  d u ty  o w e d  b y  th e  d e fe n d a n t to  th e p u b lic  and  

d oes n o t n e c e ss a rily  ra ise  th e p resu m p tio n  o f  a  lo s t  

a g reem en t w ith  th e p la in tiff  to  m ain ta in  th e  fen ce.

2. T h a t  i f  th e  fe n c e  w a s  in  a  re a so n a b ly  s a fe  co n -

d itio n  an d  th e  c o w s  b ro k e  th ro u g h  b e ca u se  o f  som e 

u n u su a l c ircu m s ta n ce  su ch  a s fr ig h t  o r  u n rea so n a b le  

d riv in g , o r  b e c a u se  th e y  w e re  v ic io u s  o r  h e a d stro n g , ® 

th e d e fe n d a n t is n o t liab le .

3. T h a t  th e re  is no e v id e n ce  o f  a n y  n e g lig e n ce  in  

th e o p e r a tin g  o f  th e  tra in  w h ic h  k ille d  th e co w s.

4. T h a t  i f  th e  co w s  w e re  m e re  tre sp a ss e rs  a t  th e 

tim e w h e n  th e y  w e re  s tru ck , th e  d e fe n d a n t is  n o t 

liable.

5- T h a t  e v e r y  m an  a t h is o w n  p e ril is bo u n d  to  k eep  

his ca ttle  o n  h is  o w n  p ro p e rty , an d  p re v e n t th em  fro m  

g o in g  o n  th a t o f  th e  a d jo in in g  o w n e r.
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6. T h a t  th e  d e fe n d a n t w a s  u n d e r  n o  o b lig a tio n  to  

th e  p la in tiff  to  e re ct o r  m a in ta in  th e  fe n c e  betw een  

th em .

7. T h a t  th e  b u rd en  o f  p r o o f  is  u p o n  th e  p la in tiff.

8. T h a t  i f  th e  p la in tiff  w a s  a w a r e  th a t th e  fe n ce  w a s 

n o t in  a  se cu re  co n d itio n  bu t n e v e rth e le s s  p a stu re d  h is 

ca ttle  in th e  fie ld  bo u n d ed  by it, h e is  g u ilty  o f  co n -

tr ib u to r y  n e g lig e n ce  an d  ca n n o t re co v e r .

9. B y  th e  co n d em n a tio n  p ro c e e d in g s  n o  o b lig a tio n  

1 q  w a s  im p o sed  u p o n  th e  d e fe n d a n t to  bu ild  o r  m ain ta in

th e fe n ce  th ro u g h  w h ic h  th e c o w s  a re  c la im e d  to  h a v e  

en tered  o n  d e fe n d a n t ’s r ig h t o f  w a y .

10. T h a t  th e  e x p e n se  o f  fe n c in g  m u st be a ssu m ed  

to  h a v e  been in c lu d e d  in  th e  a w a r d  to  th e  th en  o w n e r  

o f  th is  p r o p e rty  w h e n  it  w a s  co n d em n ed .

T h eo d o r e  St r o n g ,

A t to r n e y  fo r  D e fe n d a n t.

C H A R G E .

T h e  C o u rt  (D u n g a n , J .)  : G en tlem en , th is  a ctio n  

is b ro u g h t a g a in s t th e  P e n n s y lv a n ia  R a ilr o a d  C o m p a n y  

b y  F r a n k  R . T itu s , t o  r e c o v e r  th e  v a lu e  o f  t w o  c o w s  

w h ic h  h e  sa y s  w e r e  k ille d , o r  in ju re d  so b a d ly  th a t th e y  

d ied ,— on th e  th ir ty - firs t  d a y  o f  A u g u s t ,  1 9 1 1 ,  in  D e la -

w a r e  T o w n s h ip , in  th is  c o u n ty , b y  s tr a y in g  th ro u g h  a  

fe n ce  w h ich , it  is  c la im e d  it w a s  th e  d e fe n d a n t ’s  d u ty  

to  b u ild  an d  m ain ta in .

U n d e r  a  la w  k n o w n  a s th e  G e n e ra l R a ilr o a d  la w  o f  

th is  S ta te  w h ich  h a s been  in  fo r c e  sin ce  th e  y e a r  1873,
O a

u  ra ilro a d  co m p an ies a re  o b lig e d  to  b u ild  an d  m ain ta in  

le g a l fe n ce s  a lo n g  th e ir  r ig h t  o f  w a y , b u t th a t is  n o t 

so  a s to  r a ilro a d  co m p an ies in co rp o ra te d  u n d e r  sp ecial 

ch a rte rs  g ra n te d  b y  th e  L e g is la tu r e . T h e  ra ilro a d  ru n -

n in g  th ro u g h  th e  p la in tiff ’s la n d  is o w n e d  o r  c o n tro lle d  

n o w  b y  th e  P e n n s y lv a n ia  R a ilr o a d  C a m p a n y , w h ich  is 

a  su cc e ss o r  o f  a  ra ilro a d  co m p a n y  w h ic h  w a s  in co r-

p o ra te d  u n d e r  a  sp ecia l c h a rte r  o f  th e  le g is la tu re  o f  

th is  S ta te , a n d  it is a d m itted  th a t th e re  is  n o th in g  w h a t-

e v e r  sa id  in  th a t  c h a rte r  a b o u t th e  m a in te n a n ce  o f
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fen ces, o r  in d eed , n o th in g  at a ll is sa id  a b o u t fen ces, 

a s to  w h e th e r  th e y  sh a ll be m ain ta in ed  b y  th e  r a il-

ro a d  co m p a n y  o r  b y  th e a d jo in in g  o w n e r, so th a t y o u  

m a y  a ssu m e fo r  th e  p u rp o se  o f  th is  ca se  th a t th e  de-

fen d a n t w a s  a n d  is  u n d e r  n o  le g a l o b lig a tio n , u n d er 

its  c h a rte r  o r  a n y  sta tu te  la w , to  b u ild  an d  m ain ta in  

th e  fe n ce  in q u e s tio n ; bu t w e  h a v e  in  th is  S ta te — in -

d eed , in  a ll sta tes, I a ssu m e— w h a t is k n o w n  a s th e 

C o m m o n  L a w , som e o f  w h ich  is ev id e n ce d  b y  th e  d e -

c is io n s  o f  o u r  h ig h e r  co u rts , an d  o n e o f  o u r  h igh est j q  

c o u rts  h as d ecid e d  th a t it is th e  la w  in  th is  S ta te  th at 

whfen fo r  a  p e rio d  o f  o v e r  tw e n ty  y e a rs  th e  o w n e r  o f  

o n e o r  tw o  a d jo in in g  tra c ts  h as co n tin u o u sly , w ith o u t 

in te rru p tio n  an d  a s o f  d u ty , re p a ire d  a n d  m ain ta in ed  

th e  w h o le  o f  th e  d iv is io n  fen ce , a  p resu m p tio n  w o u ld  

a r is e  th a t h e  o r  th o se  u n d er w h o m  he d e riv e d  th e  

tit le  w e re , a s  o w n e rs  o f  a s e rv ie n t ten em en t, b o u n d  to  

p e rp e tu a lly  m a k e  a n d  m ain ta in  th e fen ce. T h e  e x -  

ista n ce  o f  a fo r m e r  an d  lo st a g re e m e n t to  do so m ay  

be in f e r r e d ; an d  th at, g en tlem e n , is th e  cru c ia l q u es- 20 
tio n  in th is  ca se  fo r  y o u  to  d ecid e , w h eth er, n o tw ith -

sta n d in g  th e  fa c t  th a t th e  d e fe n d a n t w a s  n o t o b lig ed  

to  m ain ta in  th is  fe n ce  u n d e r  a n y  sta tu te  o r  u n d e r  its 

ch a rte r , it d id , a s a  m a tte r  o f  fa c t, fo r  a  p erio d  o f  

o v e r  tw e n ty  y e a rs , co n tin u o u sly , w ith o u t in terru p tio n , 

an d  as a  d u ty  re p a ir  a n d  m a in ta in  th e w h o le  o f  th e 

fe n c e  a lo n g  p la in tiff ’ s p ro p e rty . I f  y o u  fin d  fro m  th e 

ev id e n ce  th a t it d id , th en  th e  la w  w o u ld  in fe r  an  a g r e e -

m en t o n  th e  p a rt  o f  th e  co m p a n y  to  p e rp e tu a lly  m ak e  

an d  m a in ta in  th e  fen ce , a n d  i f  it fa ile d  to  d o  so  a n d  3 0 ' 

b y  reaso n  o f  su ch  fa ilu r e  th e  p la in tiff ’s ca ttle  

p a ssed  th ro u g h  th e  b re a ch e s  in  th e  fe n ce  u p o n  th e 

co m p a n y ’s r ig h t o f  w a y  a n d  w e r e  k ille d  o r  in ju re d  

th ere o n  b y  d e fe n d a n t ’s en gin e , th en  th e  d e fe n d a n t is  

lia b le  in  d a m a g e s  fo r  th e  in ju r y  o r  d e stru ctio n  o f  su ch  
cattle .

M r. T itu s , th e  p la in tiff, sa y s  th a t he o w n e d  th is  

p lace  fo r  th ir ty - th re e  y e a rs  an d  th a t b e fo r e  h is o w n e r -

sh ip  o f  it h e  ren ted  it, o r  w o r k e d  it o n  sh a res, I  th in k
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he said, and that he has lived upon the property for 
forty Tour years, and that during that entire period, 
in tact he says for fifty years,— the company has built 
and maintained this fence and that during that period, 
although when he first went there there was a board 
fence, they twice took down the old fence and built 

new fences.
M r. G e o r g e  H . T it u s , h is  son , sa y s  th a t  h e rem em -

b ers  fo r  th ir ty  y e a rs , a n d  th a t d u r in g  th a t p e r io d  tw o  

I Q  n e w  fe n ce s  w e r e  b u ilt  a n d  th e  fe n ce  th a t  w a s  th e re  

w a s  re p a ire d  se v e ra l tim es.

H u g h  J o y ce , w h o  w o r k e d  fo r  M r. T it u s  th ir ty -fiv e  

y e a rs , g a v e  s im ila r  te stim o n y , a n d  M r. B a rb e r  sa y s  

th a t h e  h a s been  a cq u a in te d  w ith  th is  p ro p e rty  sin ce  

th e  ra ilro a d  w a s  b u ilt— w h ic h  w a s  in  1853 o r  18 54  

th a t h e  a ssisted  in  th e  co n s tru ctio n  o f  th e  ro a d  in  th e  

m a n n er in  w h ic h  h e  sta te d  to  y o u . H e  sa y s  h e  rem em -

b ers th e  first fe n ce  a n d  th a t it w a s  b u ilt  b y  th e  ra ilro a d  

co m p a n y  5 h e  m a k e s  th a t  statem en t. S u b s e q u e n tly , h e  

2 0  sa id  u p o n  h is d ire c t e x a m in a tio n  th a t  h e d o e s  n o t 

th in k  h e sa w  it  b u ilt  b u t th a t  th e  fe n c e  w a s  b u ilt  s h o rtly  

a f te r  th e  ro a d  w a s  b u ilt, so  th a t  h e n e g a tiv e d  h is 

te stim o n y  a s  to  w h a t  h e sa id  w ith  r e fe re n c e  to  h is  

k n o w le d g e  u p o n  d ire c t e x a m in a tio n  a s t o  w h o  b u ilt  

th e  fen ce.
U p o n  cro s s  e x a m in a tio n , M r. B a rb e r  sa id  th a t  the 

m en  w h o  w e re  b u ild in g  th is  fe n ce  w e r e  b u ild in g  it  fo r  

S o lo m o n  H o lco m b , th is  first b o a rd  fen ce . N o w , u p o n  

R e -d ir e c t  e x a m in a tio n , h e  g a v e  te stim o n y  a g a in  w ith  

3Q, re fe re n c e  to  w h o  w e re  b u ild in g  th e  fe n c e  a n d  sta te d  

th a t  h e  k n e w  th e y  w e r e  e m p lo y e e s  o f  th e  ra ilro a d  

co m p a n y , b e ca u se  h e  sa w  th em  w o r k in g  d o w n  th e  

t r a c k  an d  sa w  th em  b u ild in g  b r id g e s. I t  is  in sisted  b y  

th e  co u n se l fo r  th e  p la in tiff  that th is  te s tim o n y  le -  

fe r r e d  to  th is  f ir s t  fe n ce , an d  it is w ith  eq u a l in s ista n ce  

c h a rg e d  b y  th e  co u n se l fo r  th e  d e fe n d a n t th a t  th a t 

te s tim o n y  re la te d  to  so m e o th e r  fe n ce  th e  re b u ild -

in g  o f  th e se  fen ces.
Now, g en tlem e n , th e  te stim o n y  is  fo r  y o u , a n d
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it  is fo r  y o u  to  sa y  to  w h a t th is  te stim o n y  g iv e n  upon 

re -d ire c t ex a m in a tio n  r e f e r r e d ; d id  it r e fe r  to  th e  first 

fe n ce  th at w a s  b u ilt  o r  d id  it  r e fe r  to  th e  su b seq u en t 

fe n ce  w h ich  M r. B a rb e r  sa id  he a c tu a lly  sa w  beiner 
b u ilt  ?

O n  th e o th e r  han d , th e d e fe n d a n t h as in tro d u ce d  

te stim o n y  w h ich  is la r g e ly  in th e n a tu re  o f  le tte rs , o n e 

o f  w h ic h  w a s w r itte n  b y  M r. G u e s t  an d  is d ated  A u g u s t  

8th, 191.1, w h ich  w a s  a  fe w  d a y s  p r io r  to  th is  a cc id e n t, 

in  w h ich  h e  c a lls  th e  a tten tio n  o f  M r. T it u s  to  th e co n - 1 0  

d itio n  o f  th e se  fe n ce s  an d  s a id : “ I p re su m e  th a t y o u  

u n d e rsta n d  th e  o b lig a tio n  o f  m a in ta in in g  th e  fe n ce  o f  

y o u r  p ro p e rty  is  u p o n  y o u  a n d  th a t y o u  w ill  b e  re sp o n s-

ib le  fo r  a n y  a cc id e n t th at m a y  o c c u r  o n  a cco u n t o f  y o u r  

s to ck  g e tt in g  on  th e  t r a c k .”

T h e r e  a r e  th re e  le tte rs  in tro d u ce d  in  e v id en ce , w r it -

ten  b y  M r. P re s to n , A s s is ta n t  E n g in e e r , th e  first o f  

w h ich  is d ated  A u g u s t  8th, 1889. M r. P re s to n  sa y s  

th a t h e  a ssu m ed  h is p o sitio n  o f  A s s is ta n t  E n g in e e r  in  

1883, a n d  h e th in k s  th a t a lm o st im m e d ia te ly  c o n tro v e r-  ^0 

sies a ro se  b e tw e e n  M r. T it u s  a n d  th e  co m p a n y  w ith  

re fe re n c e  to  w h ich  p a rty  w a s  o b lig e d  to  m ain ta in  th is  

fe n ce . T h is  le tte r  o f  A u g u s t  8th, 1889, r e fe r s  to  M r. 

T it u s ’s le tte r  o f  J u n e  15th , an d  th en  s a id : “ I  w o u ld  

lik e  to  reco m m en d  w h a t is r ig h t  in  th e  ca se  o f  th e 

lam bs, b u t o u r  fo re m a n  th in k s  th e  lam b s g o t  th ro u g h  

b e tw e e n  th e  ra ils  o f  th e  fen ce. W e  t r y  to  k e e p  a  leg a l

fe n ce , b u t su ch  a  fen ce , e tc .............an d  e v en  in  th a t case ,

it w a s  a  ca se  w e  co u ld  n o t w e ll fo re s e e .’ ’ F ro m  w h ich  

le tte r  y o u  w ill see th a t n o th in g  is sa id  b y  M r. P re s to n  30 
a s to  a n y  o b lig a tio n  on th e p a rt o f  M r. T it u s  to  m a in -

ta in  th is  fen ce .

T h e  n e x t  le tte r  is  J u n e  4th , 1908, fro m  M r. P re s to n , 

in  w h ich  h e q u o tes fro m  a le tte r  o f  M r. G u e st, a s  fo l-

lo w s : “ I  th in k  y o u  sh o u ld  n o t ify  M r. T itu s , . . . . 

a n y  re p a irs  th a t w e  h a v e  m ad e in th e  p a st o r  m ay  

m a k e  in fu tu re  a re  n o t on  a cco u n t o f  a n y  d u ty  re stin g  

on  u s to w a r d  h im  an d  th a t i f  h e . . . .  a n d  re stra in  

h is s to ck  a n y  o f  h is s to ck  fro m  c o m in g  on th e  ra ilro a d



66 Charge.

are injured or killed, he will have no recourse to us 
ior damages.”

I should have read first the letter of November 16, 
1894, from Mr. Preston, in which he refers to the fact 
that ‘‘the title to this land was acquired by condemna-
tion and says that when the road was built, the rail-
road company put the fences back to the line and in this 
way the men have continued in many such cases to keep 
the fence in repair. I have an opinion from our counsel 
as to this case . . . .  “ These are the letters of 
Mr. Preston to which I refer.

In additi9n to these letters, Mr. Coll, a section fore-
man, says that in the summer of 1911, he talked with 
Mr. Titus about a month or three or four months prev-
ious, at one time, before the injury to the cattle occured 
and told him his fence was down and that he said 
it was the company’s fence and he would do nothing 
about it, and Mr. Gaynor, who was also section foreman 
said in the first place it was about twelve years ago 
when he spoke to Mr. Titus about this fence and notified 
him about his fence. He doesn’t say just what he did 
say to him, but that he notified him about his fence and 
subsequently, upon his recollection being refreshed, he 
said that was sixteen years ago. I think he didn’t say 
exactly what he told Mr. Titus; if he did, you will 
remember and give it its due weight. I do not find that, 
upon my notes. However, the testimony is before you 
and whatever he said upon that subject you will re- 

2Q member. A t least, he said it was twelve years ago, 
and upon direct examination, and as I said, upon being 
refreshed he said it was sixteen years ago when he had 
this conversation with him.

Mr. Preston says that although they notified Mr. 
Titus to repair this fence, nevertheless they went ahead 
and repaired the fence themselves, but he says that was 
necessary for the safety of the trains, the intimation 
being that such repairs were for the protection of the 
company and its employees, and the passengers on its 
trains and not as- of duty to Mr. Titus, and I charge



Chqrge, 6$

)°W  th at su ch  w a s o n e o f  th e essen tia l e lem en ts o f  th e  

a c q u ir in g  o f  a r ig h t b y  M r. T it u s  to  h a v e  th is  fe n ce  

p e rp e tu a lly  m ain ta in ed  b y  th e co m p an y, th a t is, th a t it 

sh o u ld  h a v e  m ain ta in ed  it a s a  d u ty . A f t e r  th e fu ll  

p erio d  o f  tw e n ty  y e a rs  h as run , d u r in g  w h ich  th e  co m -

p a n y  has co n tin u o u sly , u n in te rru p te d ly  an d  as a d u ty  

ic p a ire d  a n d  m ain ta in ed  th e w h o le  o f  th is  fen ce , i f  y o u  

find fro m  the ev id e n ce  th e d e fe n d a n t d id , d u r in g  su ch  

p e rio d  so  m ain ta in  th is  fen ce, p ro te sts  a n d  re m o n stra n -

ces o n  the p a rt o f  th e co m p a n y  a fte r  th e e x p ir a tio n  o f  10 
th at an d  w o u ld  b e  u n a v a ilin g , an d  ev en  p ro te sts  an d  re-

m o n stran ces d u r in g  th at p e rio d  w o u ld  be u n a v a ilin g  

un less th e y  w e re  a cco m p an ie d  b y  acts a m o u n t-

in g  to  a d istu rb a n ce  o f  th e r ig h t in a  le g a l 

sense, th a t is, b y  som e a ct w h ich  p laced  the 

p la in tiff  in a p o sitio n  to  h a ve  his r ig h t se ttled  

by  su it o r  o th e r w is e ; b u t i f  d u r in g  such  tw e n ty  y e a rs  

the d e fe n d a n t w ro te  le tters  p ro te s tin g  th a t it w a s  th e 

d u ty  o f  th e p la in tiff  to  re p a ir  an d  ca u sed  v e rb a l n o tice  

to be g iv e n , i f  th e y  still co n tin u ed  as o f  d u ty  to  b u ild  20 
and m ain ta in  th e  fen ce, M r. T it u s  w a s  n e v e r  p laced  in 

a p o sitio n  w h e re  he had  an  o p p o rtu n ity  to le g a lly  settle  

th e r ig h t w h ich  he m ig h t c la im , to  h a v e  th e  d e fe n d a n t 

m ain ta in  th e  fen ce. I f ,  h o w e v e r , y o u  fin d fro m  th e e v i-

d en ce  th a t th ese  p ro te sts  an d  re m o n stra n ces w e re  m ad e 

w h ile  th e tw e n ty -y e a r  p erio d  w a s ru n n in g  an d  th at 

th e y  w e re  a cco m p an ie d  b y  a cts  w h ich  am o u n ted  to  a 

d is tu rb a n ce  o r  in te rru p tio n  o f  th e m ain te n a n ce  o f  th e 

fen ce, th en  p la in tiff  ca n n o t re c o v e r  in th is  ca se  and 

y o u r  v e rd ic t  m u st be fo r  th e d efen d a n t. O f  co u rse, 30 
g en tlem e n , b e fo re  y o u  can  ren d er a v e rd ic t  in  fa v o r  o f  

th e p la in tiff , y o u  m u st first find th at th e  c o w s  w e n t 

th ro u g h  th e  d e fe c tiv e  fen ce, i f  y o u  find fro m  th e e v i-

d en ce th a t it w a s  d e fe c tiv e , an d  th a t d oes n o t seem  to  be 

co n tra d icted . N o  o n e sa w  th e  co w s  p a ss  th ro u g h  th is 

fen ce, b u t th e p la in tiff  sa y s  th a t it w a s  a  w e t, ra in y  tim e 

im d th a t a lm o st im m e d ia te ly  a fte r  th e co w s w e re  in -

ju re d , w h ile  th e  tra in  w a s still s ta n d in g  th ere , he w e n t 

d o w n  to th e  t r a c k  to  th e r ig h t o f  w a y  and  sa w  th e co w s



68 Charge.

th e re  an d  th at he th en  e x a m in e d  th e g ro u n d  a n d  s a w  

th e tra c k s  w h e re  th e co w s  h ad  p a ssed  th ro u g h  th e  

fen ce .

N o w , y o u  a re  en title d  to  m a k e  rea so n a b le  d ed u ctio n s 

fr o m  th e e v id en ce , an d  i f  a  reaso n a b le  d ed u ctio n  fro m  

th a t e v id e n ce  is th a t th e c o w s  p a ssed  th ro u g h  th is  d e-

fe c tiv e  fen ce, th en  y o u  w o u ld  h a v e  a r ig h t to  fin d  th a t 

th e y  d id  p a ss  th ro u g h  it, an d  fro m  th e  e v id e n ce  o f  th e 

p la in tiff  y o u  w o u ld  a lso  h a v e  a  r ig h t to  fin d  th a t t h e y . 

10 w e re  in ju re d  so b a d ly  b y  th e  lo co m o tiv e  o f  th e  d e fe n d -

an t th a t th e y  su b seq u en tly  d ied. T h e  b u rd en  o f  p r o o f  is 

u p on  th e p la in t i f f ; it is n e ce ss a ry  fo r  M r. T it u s  to  esta b -

lish  th ese  fa c ts  u n d er th e  la w  a s I h a v e  g iv e n  it to  y o u , 

b y  a p re p o n d e ra n ce  o f  th e  ev id e n ce — th a t is, b y  th e 

g re a te r  w e ig h t  o f  th e  e v id e n ce  o f  th o se  fa cts . T h e  

e v id en ce  in fa v o r  o f  th e p la in tiff ’s r ig h t  to  re c o v e r  m u st 

o u tw e ig h  th a t o f  th e d e fe n d a n t b e fo re  he ca n  be en titled  

to  y o u r  v e rd ic t. '

T h e r e  is n o  se rio u s  c o n tr o v e rs y  a b o u t th e d am a ges 

20 in th is  case . T h e  p la in tiff  an d  h is son sa y  th a t th e  

cow s, w e re  w o r th  o n e  h u n d re d  an d  fifty  d o lla rs , th ese  

tw o  c o w s, an d  th e  tw o  gen tlem e n  w h o  su b seq u en tly  

sa w  th ese  c o w s  s h o rtly  a fte r  th e y  w e r e  in ju re d , M r. 

L a m b e rt  an d  M r. G ra m m es, sa y  in  th e ir  o p in io n  th e y  

w e r e  w o rth  o n e h u n d re d  an d  fo r ty  d o lla rs— se v e n ty  

d o lla rs  each. T h e r e fo r e , i f  y o u  .find th a t th e  p la in tiff  

u  en title d  to  re co v e r , y o u  w ill ta k e  in to  co n sid e ra tio n  

th is  te stim o n y  g iv e n  b y  th e  p la in tiff  a n d  h is son, es tim a t-

in g  th e v a lu e  o f  th e  co w s  a t o n e h u n d re d  an d  f if ty  dol- 

30  la rs , an d  o f  M r. L a m b e r t  an d  M r. G ra m m e s e s tim a tin g  

th e ir  v a lu e  a t o n e h u n d re d  an d  fo r ty  d o lla rs , a n d  sa y  

w h a t, in  y o u r  ju d g m e n t, th e  co w s  w e re  w o r th , an d  

re n d er y o u r  v e rd ic t  a cco rd in g ly .

I am  req u ested  b y  th e  d e fe n d a n t to  c h a r g e : “ T h a t  

th e  m ain te n a n ce  o f  th e  fe n ce  m a y  b e  r e fe rra b le  to  th e 

d u ty  o w e d  b y  th e  d e fe n d a n t to  th e  p u b lic  a n d  d oes n o t 

n e c e ss a rily  ra ise  th e  p resu m p tio n  o f  a  lo st a g reem en t 

w ith  th e  p la in tiff  to  m ain ta in  th e fe n c e .”

I  c h a rg e  y o u  th at.
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“ 2. T h a t  i f  th e  fe n ce  w a s  in  a  re a so n a b ly  s a fe  c o n -

d itio n  an d  th e  co w s  b ro k e  th ro u g h  b ecau se  o f  som e 

u n u su a l c ircu m s ta n ce  su ch  a s f r ig h t  o r  u n rea so n a b le  

d r iv in g , o r  b e c a u se  th e y  w e re  v ic io u s  o r  h ea d stro n g , 

th e  d e fe n d a n t is n o t lia b le .”

I d ec lin e  to  c h a rg e  y o u  th at.

3* T h a t  th e re  is no e v id e n ce  o f  a n y  n e g lig e n ce  in 

th e o p e ra tin g  o f  th e  tra in  w h ich  k ille d  th e  c o w s .”

I ch a rg e  y o u  th at. ^

“ 4. T h a t  i f  th e  c o w s  w e re  m ere  tre sp a ss e rs  a t  th e  

tim e w h e n  th e y  w e re  stru ck , th e  d e fe n d a n t is  n o t lia b le .”

I c h a rg e  y o u  th at.

” 5. T h a t  e v e ry  m an  a t h is o w n  p e ril is b o u n d  to  k eep  

h is ca ttle  o n  h is o w n  p ro p e rty , a n d  p re v e n t th em  fro m  

g o in g  on  th a t o f  th e  a d jo in in g  o w n e r .”

I d eclin e  to  c h a rg e  y o u  th at, e x c e p t  a s I h a v e  

ch a rg e d .

“ 6. T h a t  th e d e fe n d a n t w a s  u n d e r  n o  o b lig a tio n  to  80 
th e p la in tiff  to  ere ct o r  m a in ta in  th e  fe n ce  b etw e en  

th e m .”

I d eclin e  to  c h a rg e  y o u  th at.

‘ ‘7. T h a t  th e  b u rd e n  o f  p r o o f  is  u p o n  th e  p la in tiff .”

I c h a rg e  y o u  th at.

“ 8. T h a t  i f  th e  p la in tiff  w a s  a w a r e  th a t th e  fe n ce  

w a s n o t in  a  se cu re  co n d itio n  b u t n e v e rth e le ss  p a stu re d  

b is ca ttle  in  th e fie ld  b o u n d ed  b y  it, he is  g u ilty  o f  co n -

tr ib u to ry  n e g lig e n ce  an d  ca n n o t r e c o v e r .’ ’

I  d eclin e  to  c h a rg e  y o u  th at.

“ 9. B y  th e  co n d em n a tio n  p ro c e e d in g s  no o b lig a tio n  

w a s im p osed  u p o n  th e d e fe n d a n t to  b u ild  o r  m ain ta in  

the fe n c e  th ro u g h  w h ic h  th e  c o w s  a re  c la im ed  to  h a ve  

en tered  on  d e fe n d a n t ’s r ig h t o f  w a y .”

I c h a rg e  y o u  th at.

“ 10. T h a t  th e  e x p e n se  o f  fe n c in g  m u st b e assu m ed
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to  h a v e  b een  in c lu d e d  in  th e  a w a rd  to  th e  then, o w n e r  

o f  th is  p ro p e rty  w h e n  it w a s . co n d em n ed .”

I c h a rg e  y o u  th at.

T h e  C o u r t :  O b je c tio n s  w ill be n o ted  a s fo llo w s  

on  b e h a lf o f  th e  d e fe n d a n t :

M r. S t r o n g : I e x c e p t to  y o u r  H o n o r ’s fa ilu r e  to  

ch a rg e  each  o f  th e  fo llo w in g  req u ests  to  c h a rg e , as 

req u ested ,— th a t is to  sa y , N u m b e rs  T w o , F iv e , 

S ix  a n d  E ig h t, o r  a n y  o th e r  re q u e sts  to  ch a rg e  

w h ich  y o u r  H o n o r  m a y  h a v e  fa ile d  to  ch a rg e .

T h e  C o u r t :  O b je c tio n s  w ill  b e  n o ted .

M r. S tr o n g :  I o b je c t to  so  m u ch  o f  y o u r  H o n - 

* o r ’s ch a rg e  as d ea lt w ith  th e  C o m m o n  L a w  a s to  

p rescrip tio n .

T h e  C o u r t :  O b je c tio n  w ill be n o ted  to  w h a t  th e 

C o u rt  d id  say.

M r. S t r o n g : I o b je c t  to  so m u ch  o f  y o u r  H o n o r ’ s 

c h a rg e  a s  le ft  it to  th e  ju r y  to  d ecid e  w h e th e r  c o n -

tin u o u s ly  an d  w ith o u t in te rru p tio n  fo r  o v e r  tw e n ty  

y e a rs  th e  d e fe n d a n t m ain ta in ed  th is  fen ce , an d  th en  

c h a rg e d  th a t i f  it d id  th a t it w o u ld  be liab le.

T h e  C o u r t : T o  w h a t th e  C o u r t  d id  sa y , an  o b -

je c tio n  w ill  be n oted .

M r. S t r o n g : I  e x c e p t  to  y o u r  H o n o r ’s sta te m e n t 

o f  w h a t  th e  w itn e ss  B a rb e r  testified  to — y o u r  H o n -

o r ’s re c ita tio n  o f  h is testim o n y.

T h e  C o u r t : Y o u  m ean  th a t it  w a s  m is-re c ite d  ?

M r. S t r o n g :  I  th in k  so.

T h e  C o u r t :  O f  co u rse , th a t is  in e x cu sa b le . I 

w o u ld  n o t h e s ita te  to  n o te  an  o b je c tio n  to  a  m a tte r  

o f  m isq u o ted  te stim o n y  to  w h ich  m y  a tte n tio n  h as 

been  ca lled .

M r. S t r o n g : I e x c e p t  to  so  m u ch  o f  y o u r  H o n -

o r ’s ch a rg e  a s sta te d  th a t u p o n  B a r b e r ’s  R e -D ir e c t  

te stim o n y  h e sa id  th a t h e k n e w  th a t th e  m en he 

sa w  w o r k in g  w e re  em p lo yes, o f  th e  R a ilr o a d  C o m -

p any.

T h e  C o u r t :  O b je c tio n  to  th at w ill b e  noted . 

Y o u  th in k  th a t is  a m isre c ita tio n  ?
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M r . S t r o n g : I  th in k  so.

T h e  C o u r t :  O b je c tio n  w ill  be n o ted .

M r. S t r o n g : I  e x c e p t  to  so m u ch  o f  y o ttr  H o n -

o r ’s c h a rg e  a s  le ft  it to  th e  j u r y  to  sa y  to  w h ich  

fen ce  B a rb e r , th e  w itness* r e fe r r e d  w h e n  h e sa id  

th at th e  m en  w h o  w e re  b u ild in g  it w e r e  b u ild in g  it 

fo r  th e  R a ilr o a d  C o m p an y.

T h e  C o u r t :  O b je c tio n  w ill  be rioted.

M r. S t r o n g :  I e x c e p t  to  so m u ch  o f  y o u r  H o n -

o r ’s c h a rg e  w ith  resp e ct to  th e  P re s to n  le tte r  o f  10 
1889, its  le g a l e ffect.

T h e  C o u r t : O b je c tio n  w ill  be n o ted .

M r. S tr o n g :  I o b je c t to  y o u r  H o n o r ’s sta te m e n t 

in  y o u r  c h a rg e  to  th e  e ffe c t  th a t p ro te sts  a n d  re -

m o n stra n ce s  d u r in g  th e  p e rio d  in  w h ich  th is  p r e -

scrip tio n  is a lle g e d  to  h a v e  been a cq u ire d  w o u ld  be 

u n a v a ila b le  u n less a cco m p a n ie d  b y  d is tu rb in g  acts.

T h e  C o u r t :  O b je c tio n  w ill be n oted .

M r. S t r o n g :  I o b je c t  to  so  m u ch  o f  y o u r  H o n -

o r ’s c h a rg e  a s sta te d  th a t M r. T it u s  w a s  n e v e r  p la c -  &© 

ed  in a  p o sitio n  w h e re  h e co u ld  settle  th e  r ig h t a s 

b e tw e e n  h im s e lf a n d  th e  C o m p a n y  to  m a in ta in  th is  

fen ce.

T h e  C o u r t :  Y o u  m isu n d e rsto o d  w h a t I sa id  

th ere . I  h a v e  * * * *  th a t p a rt w r itte n . W h a t

I d id  sa y  w a s—  ’ ’but i f  d u r in g  su ch  tw e n ty  y e a rs  

d e fe n d a n t w r o te  le tte r s  p ro te s tin g  th a t it  w a s  th e  

d u ty  o f  th e p la in tiff  to  re p a ir  an d  ca u se d  v e rb a l 

n o tice  to  b e g iv e n , i f  th e y  still co n tin u ed , a s o f  d u ty , 

to  b u ild  an d  m a in ta in  th e  fe n ce , M r. T it u s  w a s  30 
n e v e r  p la ce d  in a  p o sitio n  w h e re  h e ‘h a d  an  o p p o r-

tu n ity  to  le g a lly  se ttle  th e  r ig h t  w h ich  h e m ig h t 

c la im , to  h a v e  th e d e fe n d a n t m a in ta in  th e  fe n c e .’ ’ '

T o  w h a t I sa id  an  o b je c tio n  w ill  be n o ted .

M r. S t r o n g :  I  a lso  o b je c t  to  y o u r  H o n o r ’s s ta te -

m en t th a t it d id  n o t seem  to  b e  co n tra d ic te d  th a t 

th e c o w s  w e n t th ro u g h  th e  d e fe c tiv e  fen ce.

T h e  C o u r t : A n  o b je c tio n  w ill  b e  n o ted .

M r. S t r o n g : I  o b je c t  to  so  m u ch  o f  y o u r  H o n -
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o r ’s ch a rg e  as re la te s  to  th e  sta te m e n t th a t  th e  j u r y  

h a d  a  r ig h t  to  find th a t th e  c o w s  d id  g o  th ro u g h  

th e d e fe c tiv e  fen ce.

T h e  C o u r t :  A n  o b je c tio n  w ill  b e  n o ted .

M r. S t r o n g :  I o b je c t  to  so m u ch  o f  y o u r  H o n -

o r ’s  c h a rg e  a s  re la tes to  th e sta te m e n t th a t th e  ju r y  

h a d  th e r ig h t to  find th a t th e  c o w s  w e re  in ju re d  b y  

th e  lo co m o tiv e .

T h e  C o u r t : A n  o b je c tio n  w ill  b e  n o ted .

10 M r. S t r o n g :  I o b je c t  to  so m u ch  o f  y o u r  H o n -

o r ’ s ch a rg e  as re la te s  to  th e  sta te m e n t th a t n o  se r-

io u s c o n tro v e rs y  a s t o ’ th e  d a m a g e s  e x iste d .

T h e  C o u r t :  A n  o b je c tio n  w ill  b e  n o ted .

J u d g e  H e r r :  I  o b je c t  to  so  m u ch  o f  y o u r .H o n -

o r ’s  c h a rg e  w h ich  re la te s  to  th e  sta te m e n t th a t th e  

d a m a g es in th e co n d em n a tio n  p ro c e e d in g s  in c lu d e d  

th e  b u ild in g  o f  th e  fen ce.

T h e  C o u r t :  A n  o b je c tio n  w ill  b e  n o ted .
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B RI E F F O R A P P E L L A N T.

T hi s a p p e al b ri n g s u p f o r r e vi e w a j u d g m e n t r e -

c o v e r e d i n t h e H u n t e r d o n C i r c u i t C o u r t i n a n a c ti o n 

a t l a w f o r d a m a g e s f o r t h e all e g e d k illi n g o f t w o 

c o w s o f p l a i n tif f b y a l o c o m o ti v e e n gi n e o f t h e d e -

f e n d a n t o n A u g u s t 3 1, 1 9 1 1. T h e c o w s w e r e all e g e d 

t o h a v e s t r a y e d u p o n d e f e n d a n t’ s ri g h t - o f - w a y 

t h r o u g h a d e f e c ti v e f e n c e.

P l a i n ti f f s o u g h t t o s h o w t h a t i t w a s t h e d u t y o f 

t h e d e f e n d a n t t o m ai n t ai n t hi s f e n c e. T h e d e f e n d a n t 

d e ni e d t h a t a n y s u c h o bli g a ti o n r e s t e d u p o n i t, a n d 

f u r t h e r i n si s t e d t h a t t h e p l a i n tif f w a s g u il t y o f n e g -

li g e n c e i n h a vi n g p a s t u r e d t h e c o w s i n a fi el d 

' b o u n d e d b y t h e d e f e c ti v e f e n c e, w i t h f u ll k n o w l e d g e 

o f t h e d e f e c t.

I t w a s a d m itt e d ( p.  1 3, li n e s 4, 1 9 ; p.  7 0,. t o p )  t h a t 

t h e d a m a g e s a w a r d e d t o p l a i n tiff w h e n t h e ri g h t o f 

w a y w a s c o n d e m n e d, c o v e r e d t h e e x p e n s e s w hi c h 

p l a i n tiff w o ul d b e p u t t o f o r t h e m a ki n g a n d r e p a i r -

i n g o f t hi s f e n c e.

T o p r o v e t h a t t h e o bli g a ti o n t o m ai n t ai n t h i s f e n c e 

h a d b e e n s hif t e d f r o m  p l a i n tif f t o d e f e n d a n t b y 

p r e s c ri p ti o n, n u m e r o u s w i t n e s s e s w e r e p r o d u c e d b y 

p l a i n tif f w h o s w o r e t h a t w i t hi n a p e ri o d o f t hi r t y - 

t h r e e y e a r s o r m o r e t hi s f e n c e h a d b e e n b u il t o r 

r e b uilt, b u t i t w ill b e o b s e r v e d t h a t t h e y di d n o t fi x 

t h e d a t e s. T o t e s ti f y t h a t a f e n c e b u il t a n d r e b uilt 

w i t hi n t e n y e a r s w a s b u il t a n d r e b u ilt w i t hi n o n e 

h u n d r e d y e a r s i s s t ri c tl y a c c u r a t e, b u t i t i s n o t e vi -

d e n c e t h a t ei t h e r t h e b u il di n g o r r e b uil d i n g w a s
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done one hundred years ago. A n d  so the proofs here 
do not show that this fence was built or rebuilt by 
the railroad company m ore than tw enty years ago.

A t  page 24, line 12, p lain tiff admits that he does 
not remember when the new fence was built. Page  
24, line 24, he admits that he does not remember 
when the old fence was built.

A  witness, named B arber (p . 35, third line from  
bottom ), stated that he knew the fence was being 
built fo r  Solomon Holcombe, a form er owner.

The evidence showed that there had been a dis-
pute between p lain tiff and defendant, dating hack 
m any years, as to the obligation to repair this fence, 
and that defendant had frequently notified plaintiff 
that it w as his duty to repair. F o r  instance (pages 
58, 59), P atrick  G aynor testified that as fa r  hack 
as 1897 he notified Mr. Titus, on behalf of the ra il-
road, to repair the fence, and the witness, A lb ert 
W . Preston, testified, (p. 53, line 3) that he thought 
the controversy commenced about the time that he 
came there as assistant engineer, which w as in 1883. 
This witness also testified (p. 53, lines 22, etc.), that 
the fences were repaired fo r  the sa fety  of trains.

E d w ard  Coll (p. 55, 56) testified that in 1911 he 
had notified p lain tiff that the com pany w as not 
going to m aintain the fence, and that somebody 
should see that the cattle did not get on the track.

A . P . Gest, a witness fo r  the defendant, testified 
sim ilarly (p. 51).

The p lain tiff insisted that under the authority of 
M cFarland  vs. Lehigh Valley R . R. Co., 14 Vroom, 
p. , and Castner  vs. Riegel, 25 Vroom  498, that 
these protests were o f no avail fo r  the reason that 
they were unaccompanied by acts amounting to a 
disturbance.

The defendant on the other hand, contended that 
such repair as it had made to this fence, was_ under 
the higher obligation to the traveling public to m ain-
tain this fencing along this right of w ay when plain-
tiff  fa iled  to do it, to prevent the strayin g o f  ani-
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m als upon the track w ith the resulting dangey of 
derailm ent and death. The court adopted p la in tiff ’s 
view, and left it  to the ju ry  to say w hether the de-
fendant had m aintained this fence under an obliga-
tion on its p art to the p lain tiff to do so. The de-
fendant also contended that the p lain tiff w as gu ilty  
of contributory negligence in p astu rin g: his cattle 
in this field when he was w ell aw are o f the defects 
in the fence,, and the danger o f  their strayin g through 
it. Defendant also contended that the p lain tiff had 
not in strictness proved the k illing o f the cows by 
its engine. No one testified to having seen them 
struck, and the testim ony relied upon w as the ad-
missions of employees of defendant. Those, how-
ever are not sufficient. K in g  vs. Atlan tic C ity Gas,
E tc., Co., 70 N. J. L . 679 681.

Motions to nonsuit (p. 39) and to direct a verdict 
(p. 61) based on these contentions among others, 
w ere made and denied and advantage w as also p re-
served by w ay o f exception to the charge.

X
NO P R E S C R I P T I V E  O B L IG A T IO N  U P O N  D E -

F E N D A N T  TO  M A IN T A IN  T H IS  F E N C E  
W A S  P R O V E D .

A s  before stated the testim ony of p lain tiff and 
his witnesses is not sufficiently definite as to the time 
when this fence was built or repaired.

M oreover, this fence so fa r  as built o r  repaired by 
defendant, w as so built or repaired under protest 
that it  was p la in tiff ’s duty to m aintain it, and that 
defendant w as under no obligation to do so.

To protest, it  is submitted, w as all that defendant •
could safely  do. I t  could not allow  this fence to 
rem ain in a defective position w ithout courting dam- 
age and indictment through resulting loss o f  life.

The reasoning in M cFarland  vs. Lehigh Valley  
Railroad Company and Castner  vs. Riegel, supra, is
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to, the effect that i f  the p arty  to whom the prescrip-
tive* obligation attached had not been perform ing 
the prescrip tive acts under an obligation to do so, he 
would have m anifested his objection by something 
m ere than mere verbal protest. T hat the natural 
Conclusion fr e e 1 his conduct was that he knew he 
was under obligation to perform  the prescriptive 
acts.

No natural inference can be drawn in this case 
from  the fa ilu re  of defendant to allow these fences 
fo remain prostrate that thereby it adm itted its lia-
b ility  to repair or to rebuild. The danger to the 
traveling public from  neglect to rebuild or to repair 
is  palpable, and in the absence even o f protest the 
acts claimed to be prescriptive would be referable to 
this param ount obligation to insure the sa fety  of 
passengers,. B ut the defendant went even further 
than this, and at times sufficiently remote to destroy 
every vestige of a p rescriptive period, protested that 
it was the duty of p lain tiff to m aintain this fence.

I t  is  submitted that it  would be most u n fa ir and 
unreasonable to hold that when the defendant m erely 
perform ed its higher duty on the failure of the plain-
tiff to do as he or his grantors had been paid to do 
in a condemnation aw ard, that thereby an u n fair ob-
ligation w as fastened upon the defendant. F o r  the 
attitude of p lain tiff certainly is un fair from  w hat-
ever angle it  is viewed. He says in effect: “ Y es, 
I  w as paid to build and repair this fence, but you 
did it  yourself, and now y o u ’re bound to do it. Y ou  
helped me out by reducing m y burden of expense, 
and because you did I  propose to rew ard your kind-
ness by m aking you help me out in the same manner 
fo r  all tim e.”

S urely  there is nothing in such an attitude that 
commends the p lain tiff to the tender consideration 
of the court.

I f  p la in tiff ’s contention is sound, then all that is 
necessary fo r  adjoining owners, bound to build and 
repair their fences, to do is  to flatly refuse to per-
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form  that obligation, and nnless the p lain tiff is w ill-
ing fo r  a period o f tw enty years to im peril human 
lives, inviting disaster and indictment, the obliga-
tion o f adjoining ow ners w ill be tran sferred  to its 
shoulders. It  cannot be that a proposition so mon-
strous is founded in good law.

B u t again, i f  any duty rested u p ó n th e  railroad 
with regard  to these fences which it failed  to per-
form , the p la in tiff needed no disturbance other than 
such fa ilu re  to perform  to give him a standing in 
court. H e could, by appropriate proceeding, have 
compelled the company to build the fence. In other 
words, there was no need of any additional disturb-
ance to afford the p lain tiff his opportunity to test 
his legal rights. In this respect the case differs from  
the M cF arland and Castner cases cited.

So fa r  as presum ptions are involved, the reason-
ing is analogous to that line o f  cases where it  has 
been held that circum stances must exclude the idea 
that the in ju ry  was due to a cause fo r which de-
fendant was not responsible.

Kennedy  vs. Netherlands Am erican Go., 
47 Vr. 618, 622.

Suburban E lectric Co. vs. Nugent, 29 Vr. 
658.

H ouston  vs. Traphagen, 18 Vr. 2d, 27. •
Hummer vs. Lehigh Valley R. R . Co., 46 

Vr. 703, 706.
Stum pf vs. D., L . & W l R. R . Co., 47 Vr. 

153, 155, 156, 157.
Chester  vs. Cape May Redi É state Co., 49 

Vr. 131.
W aller  ys. M cCorm ick, 18 Vr. 397-399.

W here the fa ilu re  to m aintain the fence m ight be 
referable either to a duty to p lain tiff or a  duty 
to the public it  must be shown that it was not re fe r-
able to the latter duty.
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II.

P L A I N T I F F  W A S  G U I L T Y  O F  C O N T R IB U -
T O R Y  N E G L IG E N C E  IN  D E L I B E R A T E L Y  
P A S T U R IN G  H IS  C O W S  IN  A  F I E L D  
W H E R E  H E  K N E W  T H E  F E N C IN G  W A S  
D E F E C T I V E . '

T hat the fencing was defective he made to ap-
pear as strongly as possible, and also his knowledge 
o f it (p. 14, line 1 1 ;  p. 18, line 23).

So the question is p lain ly  presented, whether one 
who pastures his cattle in a place from  which he 
knows they are likely  to stray  to their death, is 
barred from  a recovery by his own negligence.

The reasoning is all w ith the defendant.
This question w ill be found discussed in Beeph  

on Negligence, section  228, and note.

III .

T H E  C O U R T  E R R E D  IN  L E A V IN G  TO  T H E  
J U R Y  T H E  IN T E R P R E T A T IO N  O F  T H E  
P L A IN  T E S T IM O N Y  O F  T H E  W IT N E S S

B A R B E R  (p. 25), who stated, third line from  
bottom :

A . I  knew they w ere building it fo r  
Solomon Holcombe. (Charge, page 65, top).

H ere was an entire ‘disregard of the plain m ean-
ing of the words, and it was le ft to the ju ry  to 
assume, fo r  no other reason than that the witness 
could h ardly  have been supposed to intend such a 
blunder, that he must have meant something d i f -
ferent from  w hat he actually  said.

E ven  assum ing that the witness knew that the 
men building the fence w ere employees of the ra il-
road company, he could not know in pursuance o f 
what agreem ents or duty, whether to p lain tiff or the
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public, or under what term s they were building or re" 
pairing the fences.

The shuffling answ ers of this w itness, under the 
most palpable leading o f p la in tiffs ’ counsel, indi-
cate his insufficient knowledge of the fact's.

IV .

T H E  C O U R T  E R R E D  IN  R E F U S IN G  TO 
C H A R G E  R E Q U E S T  No. 2, V IZ .:

“ T hat if  the fence w as in a reasonably safe con-
dition, and the cows broke through because of some 
unusual circum stance, such as fr ig h t or unreason-
able driving, or because they w ere vicious or head-
strong, the defendant is not liab le.”

There was no p roof of the circum stances under 
which these cows pas-sed through the breach in the 
fence (p . 14, line 17 ; p. 21, line 1 1 ) , and even the 
fact that they passed through there at all w as not 
sufficiently proved. It  is m anifest that mere foo t-
m arks could have been made by other cattle, or 
could have been m ade by the same cattle at some 
other time. But, however that m ay be, the défend-
ant plain ly w as entitled to the benefit of the instruc-
tions sought in this its second request.

“ I f  animals are breachy or become restive be-
cause o f lack of food furnished them by the owner 
and go on the track and are injured because o f 
such disposition to be breachy or because of such 
restiveness, the com pany w ill not be liab le .”  3 
E llio tt Railroads, p. 1815.

The ju ry  w ere not bound to accept p la in tiff ’s 
statem ent of the defective condition o f the fence 
m erely because he or his w itnesses swore to it. I f  
then the fence was in a reasonably safe condition 
where they entered, and the cows broke through be-
cause they w ere vicious or headstrong, o r  because o f 
some unusual circum stance fo r  which defendant was 
not responsible, as fo r instance, fr ig h t or unreason-
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able driving, clearly  defendant was not liable, and 
clearly, therefore, it  was entitled to have the ju ry  
so instructed.

V .

T H E R E  W A S  NO N E G L IG E N T  O P E R A T IO N  
O F  T H E  E N G IN E .

The complaint alleges (py 6, paragraph 3) that 
the cattle were killed by reason of the .¡careless 
operation of defendant’s engine. Nowhere in the 
case does this appear. In ferentially, even i f  the 
cattle w ere on the track because of a  defective fence, 
still that was not the cause of -the accident, but the 
negligent driving of the engine was the cause.

V I.

T H E  C O U R T  E R R E D  IN  D E C L IN IN G  TO  
C H A R G E  D E F E N D A N T ’S S IX T H  R E -
Q U E S T  (Case, p. 69, line 20), viz.:

“ T hat the defendant was under no obligation to 
the p lain tiff to erect or m aintain the fence between 
them. ’ ’

W h at was said supra  as to the fa ilu re  to show a 
prescriptive obligation resting upon defendant, of 
course applies here.

V II .

T H E  C O U R T  • E R R E D  IN  R E F U S IN G  TO 
S T R I K E  O U T  T H E  F O L L O W IN G  A N S W E R  
O F  T H E  P L A I N T I F F  {Case, p. 45, line 18 ):

“ One o f the railroad men. I  went through the 
pasture and met him down the road, and said he 
had run into the co w s.”

This statem ent w as mere hearsay.
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K in g  vs. A tlan tic C ity Gas Co., 70 N. J. 
haw, 679, 681.

Cosgrove vs. Franklin, 87 A tl. 544.

V III .

T H E  C O U R T  E R R E D  IN  P E R M IT T IN G  P L A I N -
T I F F  TO A N S W E R  (Case, p. 46, line 10) 
against the objection of the defendant:

“ He notified me that he had run into the cows 
and asked me to come dow n.”

This was mere liearsay.
Cosgrove  vs. Franklin, supra.
K ing  vs. A tlan tic City Gas Co., 70 N: J. 

Law, supra.

IX .

T H E  C O U R T  E R R E D  IN  R E F U S IN G  TO  A L -
L O W  T H E  W IT N E S S , E D W A R D  C O L L , TO  
A N S W E R  T H E  Q U E S T IO N  ON B E H A L F  
O F  T H E  D E F E N D A N T  (p. 56,'lin e  23):

“  And who was it  told yon to tell Mr. T itus th a t? ”  
This was fo r the purpose of showing that Mr. 

Coll was instructed by the defendant to make these 
protests to the plaintiff, and it was certain ly  com-
petent fo r him to show his authority.

X.

T H E  C O U R T  C H A R G E D  T H E  J U R Y  (p. 3 ):

“ That i f  they found that the defendant did, fo r 
a period of over tw enty years, continuously, w ith -
out interruption, and as a duty, repair and m ain-
tain  the whole of the fence along p la in tiff ’s prop-
erty, then the law  would in fer an agreem ent on the 
part of the com pany to perpetually make and main-
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tain the fence, and if  it fa iled  to do so and by 
reason o f such failure the p la in tiff ’s cattle passed 
through the breaches in the fence upon the com-
p a n y ’s right of w ay and w ere killed or in jured 
thereon by defendant’s engine, then the defendant 
is liable in damages for the in ju ry  or destruction 
o f such cattle.”

This question has already been discussed under 
a previous subdivision.

ITis honor begged the question in subm itting it  
to the ju ry. There was no evidence in the case 
from  which they could find legally  that fo r  a period 
of over tw enty years, continuously, without in ter-
ruption, and as a duty, defendant had repaired and 
m aintained the whole o f the fence along p la in tiff ’s 
property.

A  careful perusal of the testim ony w ill disclose, 
m oreover, that there is no testim ony that the whole 
of the fence had been repaired or rebuilt by defend-
ant.

I t  seems h ardly necessary to make numerous other 
requests to charge, refu sal o f which w ere excepted 
to, and other portions of the charge which were 
excepted to, the subject of additional subdivisions, 
as they have been already covered in the previous 
discussion in this brief.

I  am bound to say that the stenographer’s notes 
in this case are in m any respects inaccurate. F o r  
instance, considerable that is attributed to me by 
w ay of statement or argument, I  certain ly  never 
uttered. F o r  exam ple— (page 42)— I  am quoted as 
saying (line 16), that this p roperty  w as obtained by 
condemnation under the general railroad act of 1903.

The notes are sufficient to show, however, that 
error was committed in the tria l court.

The judgm ent in favo r of the p lain tiff should be 
reversed.

T H E O D O R E  ST R O N G ,
O f Counsel W ith A p p ella n t.
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BRIEF FOR APPELLEE.

Facts admitted:
In 1853 a right of way across the lands of the pred-

ecessor in title of plaintiff, was secured by con-
demnation proceedings by the Railroad Company. 
There is no record of the condemnation proceedings 
in Hunterdon County. It was admitted at the trial 
that the right of way had been condemned in 1853 
and that the condemnation proceedings did not men-
tion fences.

Facts not admitted and submitted to the jury:
1. That the cattle of plaintiff were killed by the 

train of the defendant.
2. The value of the cattle killed.
3. The time during which the Railroad Company 

built and maintained the fence on the line between 
the plaintiff’s land and the defendant’s right of way.

There are two questions of law in this case:
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First. By practically maintaining this fence from 
1853 until 1910 or thereabouts, did plaintiff obtain 
a right by prescription against the defendant, com-
pelling it to continue to maintain the fence ?

Second. If, to the knowledge of the plaintiff, the 
fence was defective at the time he turned his cattle 
on his lands adjoining the lands of the Railroad 
Company, was he guilty of such negligence that 
would preclude him from recovering for the damage 
resulting, by reason of the cattle crossing the fence 
and straying upon the lands of the defendant?

In the case of Casner vs. Key el, 25 V room 498, the 
Court decided where an adjoining land owner con-
structed and maintained for twenty years or more 
a division fence, the adjoining owner thereby ac-
quired a prescriptive right which required the party 
who had built and maintained the fence, to continue 
to maintain it. * ‘ The right in the nature of an ease-
ment may be created in favor of the owners of one of 
two adjoining tracts and a correlative duty may be 
imposed upon the owners of the other tract to have 
the latter perpetually maintain the whole or a part 
of the division fence. The continuous maintenance 
of the whole of a division fence for the full period 
of twenty years by the owners of one tract as of 
duty, will raise a presumption of grant or agree-
ment for its perpetual maintenance.”

The question was fairly submitted to the jury by 
the Court and determined against the defendant. It 
appeared quite clearly that for at least fifty years 
or thereabouts, from 1853 until 1894, the Railroad 
Company had maintained this fence and had paid 
damages for injuries occasioned by reason of stock 
breaking through it, without question.

The mere fact that after 1894 they had occasionally
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disputed their liability to perform that duty, would 
not be an interruption of the right of the plaintiff.

M cFarlan vs. Lehigh Valley Railroad Company, 
14 Vroom , page 605.

“ Mere denials of the right, compliance, 
remonstrance, or prohibition of user, unac-
companied by any act which in law would 
amount to a disturbance, and be actionable 
as such, will not prevent the acquisition of 
the right by prescription.”

A s  to the second question, that of contributory  
negligence. In the case of Grooch vs. Bouyer, 62 
M issouri, A ppeals  206,

‘ The Court held where it was the duty of 
one adjoining land owner to build a fence 
and a barbed-wire was used on the fence to 
the knowledge of the plaintiff, and the cattle 

I were turned in and injured, it was held not
to be contributory negligence on the part of 
the owner of the cattle, although he had 
knowledge of the fact that the wire was 
there and that it was dangerous to cattle. ’ ’

If it was the duty of the defendant to maintain 
the fence and they failed to do so, they could de-
prive the plaintiff of the use of his land by allowing 
the fence to be out of repair. If it was their duty to 
build a fence and the injury occurred from a failure 
to perform that duty, then the Railroad Company 
would be responsible for all damages that occurred 
by reason of such failure. The plaintiff had a right 
to use the property and had a right to expect the 
defendant to maintain the fence. There was no cer-
tainty that any injuries would result to the cattle 
of the plaintiff by reason of his pasture land or that 
the cattle would break through.
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In the case of B u tler  vs. Lehigh Valley Railroad  
Com pany, where an engine was standing within the 
limits of the highway, and was seen by the plaintiff 
before he passed, it was held that he was entitled to 
travel the public highway. To hold otherwise would 
permit the railroad to exclude such travelers from 
the highway; that if they could not anticipate the 
fright of the horse, neither could the plaintiff. They 
were the original wrongdoers and were bound to 
anticipate any results that might reasonably be an-
ticipated. 71 A tl. P . 278.

As to the question that was raised in the defend-
ant’s brief concerning the facts, the jury were the 
judges of the facts and the Court committed no error 
in submitting questions of fact to them, and this 
Court, of course, will not consider the facts. s

The question as to whether the fence had been 
maintained by the Railroad Company for more than 
twenty years was quite conclusively proved.

As to the question that the Court erred in permit-
ting the plaintiff to answer, (Case, page 46, line 10), 
the testimony asked for was clearly part of res 
gestae  and the question was entirely competent; 
even if incompetent, there is sufficient testimony to 
show that the cattle were killed by the engine of the 
Railroad Company at the time stated, and if an 
error, did no injury to the defendant.

As to the question, (page 56, line 23), “ And who 
was it told you to tell Mr. Titus that?” , the question 
was clearly incompetent, as the witness had already 
stated he was track master and had given Mr. Titus 
warning that the fence was down and that they 
would not repair it.

The judgment in favor of the plaintiff should be 
sustained.

H. B. He r r ,
O f Counsel with A p pellee.
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