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Court of Errors and Appeals.

In C h a n c e r y  of  N e w  J e r s e y .

JANE W. BERRYMAN, and" 
WILLIAM H. BERRYMAN 
her husband, appellants, 

and.
WILLIAM GRAHAM, re-

spondent. J

Bill to 
foreclose.

Charles H. Voorhis, of counsel for appellants.

Lansing Zabriskie, o f counsel for respondent.

Bill of Complaint.
[Filed February 25, 1867.]

To the Honorable Abraham 0. Zabriskie, Chancellor of the State 
of New Jersey.

In chancery complaining, showeth unto your Honor, your 
orator, William Graham, of the city, county, and state o f 
New York, that on or about the twenty-third day of August, 
in the year eighteen hundred and sixty-five, Jane W. Berry-
man, and William H. Berryman her husband, o f the town-
ship of New Barbadoes, in the county of Bergen, and state 10 
of New Jersey, made and executed, as party of the first part, 
unto your orator, as party of the second part, a certain in-
denture of mortgage, bearing date on the day and year last

A
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aforesaid, wherein it was recited that the said Jane W. Bern£* 
man was justly indebted to your orator in the sum of nine 
thousand two hundred and seventy-six dollars and fifty-one 
cents, lawful money o f the United States, and had agreed 
with your orator, that she would pay the same to him, his 
executors, administrators, and assigns, on the twenty-third 
day of February, eighteen hundred and sixty-seven, and 
would pay to him or them the interest thereon at the rate of 
o f seven per cent, per annum from the date thereof, at the end 

10 of each and every half year. And it was thereby witnessed, 
that the said Jane W. Berryman, and William H. Berryman 
her husband, for the better securing the payment of the said 
sum of mouey, with interest thereon, as therein above men-
tioned, and also for and in consideration of the sum of one 
dollar to them in hand paid by your orator, at or before the 
ensealing and deliver}7 o f those presents, did grant, bargain, 
sell, alien, release, convey, and confirm unto your orator, his 
heirs and assigns forever, all that certain tract or parcel of 
land and premises situate in the township of New Barbadoes, 

20 in the county of Bergen, and state of New Jersey, beginning 
at the centre of the Spring Valley road, in range with the 
northerly line of Albert Terhune; and running thence (1) 
north, forty-five and a half degrees west, sixty-one chains to 
the centre of Sprout brook; thence (2) northeily, along said 
brook to a stake and southerly line o f Albert A. Voorhis; 
thence (3) south, forty-five and a half degrees east, ten chains 
and sixty links to a stump and northwest corner o f woodland 
of Garret G. Oldis; thence (4) south, twenty-eight and a 
quarter degrees west, three chains and fifty links to a maple 

30 tree, marked; thence (5) south, forty-five and a half degrees 
east, nineteen chains and fifteen links to a stake; thence (6) 
north, forty-six and a quarter degrees east, three chains and 
thirty-four links to an oak tree, marked; thence (7) north, 
forty-five and a half degrees west, five chains and thirty-five 
links to the southeasterly corner of land of Andrew A. Voor-
his ; thence (8) north, twenty-five and a quarter degrees east, 
two chains and eighty-four links to a stake ; thence (9) south, 
forty-five and a half degrees east, thirty-four chains to a stake; 
thence (10) north, forty degrees east, seventy-eight finks to 

40 a stake four finks north of a gum tree; thence (11) south,
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forty-five and a half degrees east, forty-four chains and forty 
links to lands of Joseph Hague ; thence (12) south, twenty- 
nine and a quarter degrees west, ten chains and eighty-seven 
links; thence (13) north, forty-five and one quarter degrees 
west, forty chains and twenty links to the centre of the 
Spring Valley road; thence (14) north, thirty degrees and 
fifteen minutes east, forty-five links, along the centre of said 
road, to the place of beginning; containing eighty-seven 
acres and eighty-seven hundredths of an acre. The above 
being the same premises conveyed to said Jane W. Berry- 10 
man by Thomas Voorhis and wife, by deed dated April 29th,
1861. Together with all and singular the tenements, here-
ditaments, and appurtenances thereunto appertaining, and 
the reversion and reversions, remainder and remainders, 
rents, issues, and profits thereof. And also all the estate, 
right, title, curtesy, right of curtesy, profits, possession, claim, 
and demand whatsoever, in law as well as in equity, of the 
said party of the first part, of, in, and to the same and every 
part and parcel thereof, with the appurtenances. To have 
and to hold the above granted and described premises, with 20 
the appurtenances, unto his heirs and assigns, to his and 
their own proper use, benefit, and behoof; provided those 
presents were upon this express condition, that^if the said 
party of the first part, their heirs, executors, and adminis-
trators, should well and truly pay or cause to be paid unto 
your orator, his executors, administrators, or assigns, the said 
sum of money first above mentioned, at the times and in the 
manner therein above mentioned, according to the true intent 
and meaning of the agreement above set forth, that then 
those presents and the estate thereby granted, should cease, 30 
determine, and be void. And the said party of the first part, 
for themselves, their heirs, executors, and administrators, 
did covenant and agree with your orator, his executors, ad-
ministrators, and assigns, that they would pay the said debt 
or principal sum first above mentioned, and the interest, at 
the time and in the manner therein above specified. As in 
and by said indenture of mortgage now in your orator’s pos-
session, ready to be produced and proven as this court shall 
direct, will more fully and at large appear.

And your orator further shows, that after the execution of 40
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said indenture of mortgage, the same was in due form of law 
acknowledged by the said Jane W. Berryman, and William
H. Berryman her* husband, before Lansing Zabriskie, a 
master o f this court, and duly recorded in the office of the 
clerk in and for said county of Bergen, in Book S of Mort-
gages for said county, on pages 476, 477, and 478, on the 
twenty-fifth day of August, in the year eighteen hundred 
and sixty-five, as by the certificate of the clerk of said county, 
endorsed on the said indenture of mortgage, more fully ap- 

10 pears, and to which your orator for greater certainty begs 
leave to refer, if it be necessary so to do.

And your orator further shows, that the whole of the said 
principal money mentioned in the said bond or obligation 
and secured thereby, and by the said deed of mortgage, with 
large arrears of interest, still remains due and owing to your 
orator, no part thereof having been paid to your orator, so 
that your orator is greatly delayed and disappointed in the 
receipt of the said moneys, by means of which said several 
premises, the said deed o f mortgage and the estate thereby 

26 mortgaged as aforesaid, has become absolute in your orator 
and his heirs.

And your orator further shows, that the said Jane W. 
Berryman and William H. Berryman, since the execution 
of your orator’s said mortgage, have possessed and enjoyed, 
and that they do still possess and enjoy the said mortgaged 
premises, with the appurtenances, aud that they have always 
received, and still do receive, the rents, issues, and profits 
thereof.

And your orator further shows and expressly charges, that 
30 the said mortgaged premises are a slender and scanty security 

for the payment of the said principal and interest moneys so 
due to your orator as aforesaid, and that he or some other 
person or persons for him, have frequently and in a friendly 
manner applied to the said Jane W. Berryman and William 
II. Berryman, or one of them, and requested them, or one of 
them, to pay aud discharge the said principal and interest 
moneys so due to your orator on the said bond or obligation 
aud deed of mortgage herein before mentioned and set forth ; 
and your orator well hoped that they would have complied 

40 With such reasonable requests of your orator, and would have
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paid to him the said principal and interest moneys so as afore-
said due to your orator on the said bond or obligation and deed 
of mortgage, as in equity and good conscience they ought 
to have done. But now so it is, may*it please your Honor, 
that the said Jane W. Berryman and William II. Berryman, 
combining and confederating together, and to and with 
divers other persons at present unknown to your orator but 
whose names, when discovered, he prays may be inserted 
herein, with proper and apt words to charge them as parties 
defendant hereto, and contriving how to injure and aggrieve 10 
your orator in the premises, and defraud him of the said 
principal and interest moneys, so as aforesaid due to your 
orator on the said bond or obligation and deed of mortgage <*
herein before mentioned, sometimes give out and pretend, 
that although your orator’s estate in the said mortgaged pre-
mises may have become absolute at law, yet that your orator 
cannot dispose of the same to any purchaser in any manner, 
and that the same will be subject to an equity of redemp-
tion ; and at other times the said confederates pretend that 
the said mortgaged premises are charged or chargeable with 20 
other encumbrances prior to your orator’s said mortgage, but 
when and to whom given, and*for what consideration, they 
refuse to discovery whereas your orator charges and insists 
that if any such pretended encumbrances do exist, they are 
fraudulent and void, and given for no good or valuable con-
sideration, or are .paid and satisfied, and kept on foot by 
fraud, to injure and aggrieve your orator, and ought to be * 
delivered up to be cancelled, or declared to be of no effect 
against your orator, who had no notice of any such pretended 
encumbrances. All which actings and doings of the said de- 30 
fendants and their confederates are contrary to equity and 
good conscience, and tend to the manifest wrong, injury, 
and oppression of your orator. In tender consideration 
whereof, and for as much as your orator has not a complete 
and safe remedy in the premises at and by the strict rules of 
the common law, nor can foreclose the equity of redemption 
of the said mortgaged premises, or safely sell the same for 
the payment and satisfaction of the said principal and inteiest 
moneys so as aforesaid due to your orator on said bond and 
obligation and deed of mortgage without the aid and decree 40 
of this honorable court.
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To the end, therefore, that the said Jane W. Berryman 
and William H. Berryman, and their confederates, when dis-
covered, may, upon their several and respective corporal oaths, 
true, full, and perfect answers make to all and singular the 
premises, as fully and particularly as if the same w’ere here 
again repeated, and they and each of them thereto par-
ticularly interrogated, according to the best o f their respective 
knowledge, information, remembrance, and belief; and that 
the said defendants, or some one of them, may be decreed 

10 to pay to your orator the said principal sum so due to him 
on the said bond or obligation and deed of mortgage herein 
before mentioned and set forth, and all the interest money 
now due and to grow due thereon, together with all your 
orator’s costs and charges in this behalf sustained, by a short 
clay, to be appointed by this honorable court; and in default 
thereof that the said defendants, and each o f them, and all 
persons claiming or to claim under them, or any or either of 
them, may be foreclosed of and from all equity of redemption 
or claim of, in, and to the said mortgaged premises, and every 

•20 part and parcel thereof, with the appurtenances, and may de-
liver over unto your orator all deeds, demises, and writings 
whatever relating to or concerning the same, or that all and 
singular the said mortgaged premises, with the appurtenances, 
may, by the order and decree of this honorable court, be 
sold, and out o f the moneys arising from the sale thereof, 
your orator may be paid the full amount o f the said principal 
-sum of money so due to your orator on the said bond or obli-
gation and deed of mortgage as aforesaid, and all the interest 
now7 due and to grow due thereon, together with all your 

•30 orator’s costs and charges in this behalf sustained ; and that 
your orator may have such further and other relief in the 
premises as to your honor may seem meet and shall be 
agreeable to equity and good conscience, may it please your 
honor, the premises considered, to grant unto your orator a 
writ or writs o f subpoena, issuing out o f and under the seal 
o f this honorable court, to be directed to the said Jane W. 
Berryman, and William H. Berryman her husband, therein 
and thereby commanding them, and each of them, on a 
certain day and under a certain penalty therein to be in- 

40 serted, to be and appear before your honor in this honorable
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court, then and there to answer all and singular the said 
premises, and to stand to, abide by, and perform such order 
and decree therein as to your honor shall seem meet and 
shall be agreeable to equity and good conscience.

And your orator, as iu duty bound, will ever pray, &c.
L. & A. ZABRISKIE,

Solicitors, and

L. ZABRISKIE,
Of counsel with complainant.

Answer.
[Filed May 11, 1867.]

The answer of Jane W. Berryman, and William H. Berryman 
her husband, the defendants to the bill of complaint of William 
Graham.

These defendants, now and all times hereafter, saving and 
reserving unto themselves all benefit and advantage of ex-
ception which can or may be had or taken to the many 
errors, uncertainties, and other imperfections in the said 
complainant’s said bill of complaint contained, for answer 
thereunto, or unto so much and such parts thereof as these 20 
defendants are advised is or are material or necessary for 
them to make answer unto* these defendants answering 
eay—that they admit that on or about the twenty-third day 
of August, in the year one thousand eight hundred and 
sixty-five, these defendants made and executed, as party of 
the first part, unto said complainants, as party of the second 
part, a certain indenture of mortgage, bearing date the day 
and year aforesaid, containing the recitals in that behalf set 
forth in said bill, and that it was by the said mortgage wit-
nessed that these defendants, for the better securing the pay- 30 
ment of the sum of nine thousand two huudred and seventy- 
six dollars and fifty-one cents, with interest from the date 
thereof, at seven per cent, per annum; and also, in consid-
eration of one dollar to them in hand paid by complainant,
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did grant, bargain, sell, alien, release, convey, and confirm, 
unto said complainant, his heirs .and assigns forever, the 
lands and premises set forth and described in said bill of 
complaint, and that said mortgage contained the other re-
citals set forth in said bill in that behalf.

And these defendants further answering admit, that they 
did, at or about the time in the said bill o f complaint in that 
behalf alleged, acknowledge the execution of the said inden-
ture of mortgage before the said Lansing Zabriskie, in due 

10 form of law, but whether the said mortgage was recorded, 
as in the said bill alleged, or not, these defendants are not 
informed, save by the said complainant’s said bill of com-
plaint, and cannot answer.

And these defendants further answering say, that at the 
time of executing the said mortgage, the said William H. 
Berryman gave to said complainant his notes, maturing at 
various times, and amounting in the aggregate (including 
the interest on them) to said sum of nine thousand two hun-
dred and seventy-six dollars and fifty-one cents, and that 

20 said mortgage was given to secure the payment of the said 
notes. And these defendants further auswersng say, that 
the whole o f said sum has been paid by said defendants, 
William H. Berryman and Jane W. Berryman, except the 
sum of five thousand dollars, or thereabouts.

And these defendants further answering say, that the said 
notes and the said mortgage were obtained from these de-
fendants by the said complainant as payment for a stock of 
dry goods and lease o f a store in the city o f New York, 
number forty-one, Catharine street, where said dry goods 

30 were, and that the said notes and said mortgage were so ob-
tained through the false and fraudulent representation of 
the said complainant, in reference to the quality and value 
o f the goods aforesaid, and in reference to the business ca-
pacity and the reliable character o f one Alexander Just, who 
was to take part in the business at said store; that these de-
fendants were induced, by the said representations of said 
complainant, to, purchase the said goods and lease of said 
store at the sum aforesaid, wThicb was a grossly extravagant 
price, and to share the said business w'ith said Alexander 

40 Just, by reason, whereof and of the fraudulent doings of said
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Alexander Just, these defendants were obliged to close up 
the said business within five months thereafter, to wit, on 
the first day of January, eighteen hundred and sixty-six, and 
they aver that the said complainant has already been paid 
by these defendants^iore than the fair, honest value of the 
goods and property sold by him to them as aforesaid; and 
these defendants are advised by counsel and believe and in-
sist that the said mortgage is null and void, and that the 
same and the said notes which are still unpaid, ought, under 
the decree of this honorable court, to be cancelled and given 10 
up and surrendered to these defendants.

And these defendants deny all and all manner of unlawful 
combination and confederacy wherewith they are by the said 
bill charged, without this, that there is any other matter, 
cause, or thing in the said complainant’s said bill o f com-
plaint contained, material or necessary for these defendants 
to make answer unto, and not herein or hereby well and 
sufficiently-answered, confessed, traversed and avoided or 
denied, is true, to the knowledge or belief o f these defend-
ants. All which matters and things these defendants are 20 
ready and willing to aver, maintain, and prove, as this hon-
orable court shall direct, and humbly pray to be hence dis-
missed with their reasonable costs and charges by them in 
this behalf most wrongfully sustained.

CHAS. H. VOORHIS,
Sol. for and of counsel with defendants.

New Jersey, ss.— William H. Berryman and Jane W. Ber-
ryman, the defendants above named, being duly sworn ac-
cording to law, on their respective oaths do depose and say— 
that the matters and things set forth in the foregoing an- 30 
swer, so far as they relate to their own acts and doings, are 
true, and so far as they relate to the acts and doings of 
others, they believe them to be true.

W . H . B e r r y m a n ,
J a n e  W . B e r r y m a n .

Sworn and subscribed, this 11th day of May, a . d . 1867,
before me, at Jersey City.

„ W . B. W i l l i a m s , M. C.

B
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Replication.

[Filed May 29, 1867.]

This repliant, saving and reserving to himself all and all 
manner of advantage of exception to the manifold insuffi-
ciencies o f the said answer, for replication thereunto saith 
—that he will aver and prove his said bill to be true, 
certain, and sufficient in the law to be answered unto 
and that the said answer of the said defendants is uncertain,’ 
untrue, and insufficient to be replied unto by this repliant; 
without this, that any other matter or thing whatsoever, in 
the said answer contained, material or effectual in the law 
to be replied unto, confessed and avoided, traversed or de-
nied, is true; all which matters and things this repliant is 
and will be ready to aver and prove as this honorable court 
shall direct, and humbly prays as in and by his said bill he 
lias already prayed.

L. & A. ZABRISKIE, 
Solicitors for , and

L. ZABRISKIE,
Of counsel v'iih complainant.

P e t it io n .

[Filed November 25, 1867.] j •

To the Honorable Abraham 0. ZabrisJcie, Chancellor of the 
State of Neco Jersey,

The petition of Jane W. Berryman, and William H. Ber-
ryman her husband, of the township o f New Barbadoes, in 
the county of Bergen, and state o f New Jersey, showeth, that 
on the twenty-fifth day of February last past, one William 
Graham, of the city o f New York, filed in this court, against
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your petitioners, his bill for the foreclosure of a certain mort-
gage, therein particularly set forth, given by your petitioner 
to the said William Graham, upon certain lands in said 
county of Bergen, mentioned and described in said mortgage 
and said b ill; that your petitioners, within the time pre-
sented by law, filed their answer to the said hill, setting 
forth, that at the time of executing the said mortgage the 
said William II. Berryman gave to said complainant his 
notes, maturing at various times, and amounting in the ag- 
gregate, including the interest on them, to the sum of nine 
thousand two hundred and seventy-six dollars and fifty-one 
cents, (the amount of said mortgage;) and that said mort. 
gage was given to secure the payment of said notes, and that 
the whole of said sum has been paid by your petitioners 
except the sum of five thousand dollars, or thereabouts, and 
that said notes and said mortgage were obtained from your 
petitioners by said complainant as payment foi a stoc o
dry; goods and lease of a store in the city of New York, num-
ber forty-one, Catharine street, where said dry goods were; 
and that the said notes and said mortgage were so obtained -U 
through the false and fraudulent representations of the said 
complainant in ¡reference to the quality and value of the 
goods aforesaid, and in reference to the business capacity 
and the reliable character of one Alexander Just, who was 
to take part in the business at said store; that these peti-
tioners were induced by the said representations of said comT 
plainant to purchase the said goods and lease of said store 
at the sum aforesaid, which was a grossly extravagant price, 
aud to» share the said business with said Alexander Just, by 
reason whereof, and of the fraudulent doings of said Alexan- 30 
der Just, these petitioners were obliged to close up the said 
business within five months thereafter, to wit, on the first 
day of January, eighteen hundred and sixty-six, and they 
aver that said complainant has already been paid by these 
petitioners more than the fair, honest value of the goods and 
property sold by him to them as aforesaid, and that they are 
advised by counsel, and believe and insist that the said 
mortgage is null and void, and that the same and said notes 
which are still unpaid ought, under the decree of the honor-
able court, to be cancelled, and given up and surrendered to 40 
to these petitioners.
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And these petitioners further show, that the examination 
o f witnesses in said cause is not yet concluded.

These petitioners further show, that on the thirtieth day 
o f August last, the said William Graham commenced an 
action of ejectment in the Supreme Court o f this state 
against these petitioners, to recover possession of said premh 
ses under and by virtue o f said mortgage; that issue was 
joined in said action on or about the sixteenth day of the 
present month, and that, although less than twenty days in- 

10 ter veiled between the joining of issue and the commence-
ment o f the Bergen Circuit Court, in December next, the 
said William Graham caused the said cause in the Supreme 
Court to be noticed for trial on the sixteenth day o f Novem-
ber instant, on a late day in the coming Term of said Circuit 
Court, to wit, on the sixth day of December next.

And these petitioners further show, that the allegations in 
said answer contained are true, and that said answer was 
filed in good faith, and not for delay, and that they cannot 
have a complete and safe remedy against the said mortgage, 

20 as they are advised by counsel in a court o f common law, 
but only in this honorable court. Your petitioners therefore 
pray your honor, the premises considered, to grant unto 
your petitioner the state’s writ of injunction, issuing out of, 
and under the seal o f this honorable court, to be directed to 
said William Graham, restraining and enjoining him, his 
agents, attorneys, and servants, from proceeding any further 
in the said suit at law. And your petitioners will ever pra}\

CHAS. H. VOORHIS, 
Solicitor of \ and of counsel with petitioners. 

30 Dated Nov. 23, 1867.

New Jersey, Bergen county, ss.—William H. Berryman, 
being duly sworn according to law, on his oath saith—that 

. the matters and things set forth in the foregoing petition are 
• true, and that the matters and things set forth in the answer

above referred to are true.

W. H. B e r r y m a n .

Sworn and subscribed this 25th day of November a . d . 
1867, before me.

W i l l i a m  S. B a n t a , M. C.
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P e t it io n  f o r  I n ju n c t io n .

[Filed December 18, 1867J

The above named defendants, having filed their petition 
in this cause to the Chancellor, praying that the above named 
complainant should be restrained and enjoined by the in-
junction o f this court, from proceeding further in a certain 
action at law in ejectment, pending in the Supreme Court 
of this state, upon the mortgage set forth in the bill o f  com-
plainant, and the matter having been heard by the Chancellor 
in presence o f Charles H. Voorhis, esquire, o f counsel with 10 
the said petitioners, and L. Zabriskie, o f counsel with said 
complainant—

It is thereupon, on this second day o f December, in the 
year eighteen hundred and sixty-seven, ordered by the Chan-
cellor that the prayer o f  said petition be refused.

A . O. ZABRISK IE, <7.

C r o s s -b i l l ,

[Filed December 21, 1867.]

To the Honorable Abraham O. Zabriskie, Chancellor of the Stale
of New Jersey. 20

In chancery humbly complaining, show unto your Honor 
your orators, Jane W . Berryman, and William H. Berryman 
her husband, o f  the township o f New Barbadoes, in the 
county o f Bergen, and state o f  New Jersey, that on or about 
the twenty-third day o f August, in the year one thousand 
eight hundred and sixty-five, the said Jane W . Berryman 
was seized in fee simple and possessed in her own right, o f  
a certain farm hereinafter described, to wit, all that certain 
tract or parcel o f land and premises, situate in the township 
of New Barbadoes, in the county o f Bergen, and state o f New 30 
Jersey, beginning at the centre o f the Spring Valley road, in 
range with the northerly line o f Albert Terhune; and run-
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ning thence (l)  north, forty-five and a half degrees west, 
sixty-one chains to the centre o f Sprout brook; thence (2) 
northerly, along said brook, to a stake and southerly line of 
Albert S. V oorh is; thence (3) south, forty-five and a half 
degrees east, ten chains and sixty links to a stump and north-
west corner o f  woodland o f Garret G. O ldis; thence (4) south, 
twenty-eight and a quarter degrees west, three chains and 
fifty links to a maple tree, marked; thence (5) south, forty- 
five and a half degrees east, nineteen chains and fifteen links 

10 to a stake; thence (6) north, forty-six and a quarter degrees 
east, three chains and thirty-four links to an oak tree, marked; 
thence (7) north, forty-five and a half degrees west, five chains 
and thirty-five links to the southeasterly corner o f  land of 
Andrew A . V oorhis; thence (8) north, twenty-five and a 
quarter degrees east, two chains and eighty-fodr links to a 
stake; thence (9) south, forty-five and a half degrees east, 
thirty-four chains to a stake; thence (10) north, forty degrees 
east, seventy-eight links to a stake four links north o f  a gum 
tree; thence (11) south, forty-five and a half degrees east, 

20 forty-four chains and forty links to lands o f  Joseph Hague; 
thence (12) south, twenty-nine and a quarter degrees west, 
ten chain« and eighty-seven links; thence (13) north, forty- 
five and one quarter degrees west, forty chains and twenty 
link« to the centre o f  the Spring Valley road; thence (14) 
north, thirty degrees and fifteen minutes east, forty-five links 
along the centre o f  said road to the place o f  beginning, con-
taining eighty-seven acres and eighty-seven hundredths o f an 
acre. That long prior to the said month o f August, in the 
said year eighteen hundred and sixty-five, one Alexander 

30 Just had importuned your orator, the said W illiam II. Berry-
man, to assist him in starting himself in business o f some 
kind in the city o f  New Y ork, and stated that your oratrix 
could enjoy part o f  the benefits o f  any adventure into which 
she might enter with him. That your orator, the said William
H. Berryman, had no money o f his own to invest in that 
way, and his wife’s whole property consisted o f the farm 
before described, and he was induced, by the importunity of 
said Just, to open the matter to your oratrix, the said Jane; 
that your oratrix requested her husband to ascertain what 

40 plan could be suggested to enable said Just to get employ-
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rneut, and to enable her to participate in the profits thereof, 
and be secure for any investment she might make, and what 
it was necessary for her to do to accomplish the object pro-
posed ; that said Just was informed o f such authority given 
by your oratrix to her husband, and the said Just introduced 
your orator, the said William, to one William Graham, then 
of the firm o f Graham and Aitken, the owners o f a stock o f 
dry goods in the store number forty-one, Catharine street,
New York, and o f  a lease o f  said store which he wished to 
sell, and your orator, the said William, was so impressed with 10 
the behavior o f  the said Graham that he gave him his con-
fidence, and called him aside to ask him as to the capacity 
for business and the character o f the said Just for honesty, 
your orator’s knowledge o f  the said Just never having been 
such as to inform him as to these matters; that said Graham 
thereupon told your orator that the said Just was an honest 
and sober man, though he might, once in a year, go on a 
spree \ that said Just was one o f the best salesmen and buyers 
of dry goods in New York, and in relation to the said stock 
of goods and lease, the said' Graham told your orator that 20 
the said stock was worth one hunderd cents on the dollar o f 
the cost thereof, and if  your orator’s wife would purchase 
the same the goods could be sold for a clear profit o f  from 
twenty-five to fifty per cent/; and the said Graham then 
.offered to sell the said stock o f dry goods and lease to your 
orator’s wife; for ninety cents on the dollar o f  the price that 
he bad bought the said goods for, and would throw in the 
lease o f the store* which was to run for three years from the 
next May ; said Graham further stated that the lease was a 
valuable one and at a low rent; that his inducement to make 30 
such a good offer was to assist Just, whom he desired to 
benefit, as he was aware said Just was to share in the profits 
of the purchase ; that said offer was further, that the stock 
and lease should be paid for to the amount o f  four or five 
thousand dollars in cash, and the balance secured to be paid 
in eighteen months, without interest; that said Graham also 
then stated that he could get ten per cent, more than he 
offered to sell said stock for from a Jew in Catharine street, 
and from one Cahill, in the Bowery 5 that afterwards, on or 
about the twenty-third day o f  August, in the year eighteen 40
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hundred and sixty-five, your oratrix being induced to do so 
by her belief in the representations o f the said Graham, made 
to her husband and repeated to her by him, an agreement 
was made on behalf o f  your oratrix by her husband and the 
said Just with thé said William Graham, acting for himself 
and his partner, one James Aitkeu, whereby it was agreed 
that your oratrix should purchase from the said Graham and 
Aitken the said stock o f dry goods and lease at twelve and 

ho a half per cent, less than said stock o f dry goods had been 
ÏOliought for by the said Graham and Aitken, your orator, the 

said W illiam, agreeing to give his notes therefor at three, six, 
nine, twelve, fifteen, and eighteen months, and your oratrix 
agreeing to secure the payment o f the said price o f  said stock 
o f  dry goods and lease by a mortgage upon her said farm; 
that to fix the pride^your oratrix was to pay for said stock of 
dry goods and lease, the said Graham and Aitkeii undertook 
to measure the goods composing said stock o f dry goods and 
to ascertain the cost price [ thereof, and did, by themselves, 
their servants, and agents, go-through the forms o f  measure- 

20 ing the said goods and ascertaining said cost prices, and said 
Aitken wrote in a book what pretended to be the honest and 
just measurements and cost prices oftsaid goods, and handed 
the said book to your oratrix’s said agent, as a just and true 
account o f  the quantity and cost prices o f  said stock o f dry 
goods, but your orator’s charge that the said part o f  said 
book which contained said pretended just and true account 
o f  the quantity and cost prices o f  said stock o f goods, did 
not contain a just and true account thereof, but the said 
account was false and fraudulent; that your orators are 

30 unable to say whether the said Just was a party to the said 
fraud, but they desire a discovery thereof, and they charge 
that he was either a party to said fraud or was incapacitated 
to take care o f  your orator’s interest by his habitual intoxica-
tion about that time, and was imposed upon by the said 
Aitken ; that the said stock o f dry goods was measured 
untruly, and the measurements thereof, in said account stated, 
were in excess o f  the true measurements by as much as from 
fifty to one hundred per cent., and the prices in said account 
stated as cost prices o f  said goods, were in excess o f the true 

40 cost prices by as much as from fifty to one hundred per cent.;
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that the marking up o f  said measurements and prices was so 
glaring, that notwithstanding said Just’s perfidy, if he were 
a party to the fraud, or his intoxication, that said Just 
charged the said Aitken and his agent, one Robert Cage, 
who aided said Aitken in making out said false acco.unt 
while the same was being made up, with marking up the 
prices o f said goods beyond the cost price, and also with 
marking up the measurements thereof, and said Aitken, in 
one or two instances, lowered the prices and perhaps the mea-
surements, but said Just, either from forgetfulness or fraud, 10 
never informed your orator or oratrix o f  the fact that said 
goods were marked up in measurements or prices ; that your 
oratrix and your orator being entirely unaware o f the said 
fraud in estimating, according to the agreement, the price o f 
said goods and lease, and relying upon the truthfulness o f 
said account o f  the measurements and cost prices o f  said 
stock o f dry goods, your oratrix bought the said stock o f dry 
goods and lease at the sum o f said fraudulent prices, mul-
tiplied by the false number o f yards o f  the said goods, which 
amounted to nine thousand two hundred and seventy-six 2f> 
dollars and fifty-one cents; and your orator gave to said 
Graham his notes therefor, all payable to the order o f A lex-
ander Just, and dated August 23d, 1865, as follow s: one for 
$1695.82, payable three months after date ; one for $1724.98, 
payable six months after date; one for $1754.14, pay-
able nine months after date ; and three notes for $1425.50 
each, payable respectively in twelve, fifteen, and eighteen 
months; and your oratrix joined with her husband and gave 
a mortgage (without a bond) upon her said farm to said 
Graham alone, for said sum of nine thousand two hundred *59 
and seventy-six dollars and fifty-one cents, so*sfraudu!ently 
arrived at as the value o f said goods and lease o f  said store, 
according to the agreement, which mortgage bears date on 
the twenty-third day o f August, in the year eighteen hun-
dred and sixty-five, wherein it was recited that your oratrix, 
the said Jane, was justly indebted to said William 'Graham 
in the sum o f nine thousaud two hundred and seventy-six 
dollars and fifty-one cents, lawful money of the United 
States, and had agreed with said William Graham that she 
would pa}7 the same to him, his executors, administrators, 40

c
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and assigns, on the twenty-third da}’ o f  February, eighteen 
hundred and sixty-seven, and would pay to him or them the 
interest thereon at the rate o f  seven per cent, per annum 
from the date thereof, at the end o f each and every half ; 
and it was thereby witnessed that your oratrix and your 
orator, for the better securing the payment o f the said sum 
o f  money, with interest thereon as therein above mentioned, 
and also for and in consideration o f the sum of one dollar, 
to them in had paid by the said William Graham, at or 

10 before the ensealing and delivery o f  those presents, did 
grant, bargain, sell, alien, release, convey, and confirm, unto 
said William Graham, his heirs and assigns forever, all the 
said farm above set forth and described, together with all 
and singular the tenements, hereditaments, and appurte- 
nanceslhereunto appertaining, and the reversions and rever-
sions, remainder and remainders, rents, issues, and profits 
thereof* and also, all the estate, right, title, curtesy, right of 
curtesy, property, possession, claim, and demand whatsoever, 
in law as well as in equity, o f your orators, of, in, and to 

20 the same and every part and parcel thereof, with the appur-
tenances, to have and to hold the above granted and de-
scribed premises, with the appurtenances, unto said William 
Graham, his heirs and assigns, to his and their own proper 
nse, benefit, and behoof; provided these presents were upon 
this express condition, that if  your orators, their heirs, exe-
cutors, and administrators, should well and truly pay, or 
cause to be paid unto said William Graham, his executors, 
administrators, or assigns, the said sum o f money first above 
therein mentioned, at the times and in the manner therein 

30 above mentiond, according to the true intent and meaning 
o f  the agreement therein above set forth; that then these 
presents and . the estate thereby granted should cease, de-
termine, and be void ; and your orators, for themselves, their 
heirs, executors, and administrators, did covenent and agree 
with said William Graham his executors, administrators, and 
assigns, that they would pay the said debt or principal sum, 
and the interest at the time and in the manner therein above 
specified; that said mortgage is the same mortgage set out 
and described in the bill filed in this court, on the twenty- 

40 fifth day o f February last past, by the said William Graham
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«gainst your orator and oratrix, and by said bill sought to- 
be foreclosed; and your oratrix acknowledged the said mort-
gage in due form o f law to pass the estate described in said 
mortgage, as in said bill set forth, being still under the be-
lief that the said representations o f the said Graham, as to 
the character o f said stock o f goods and the value thereof, 
and as to the character o f said Just and his business capacity, 
and that the said false account o f the quantities o f  said goods 
and o f the cost prices thereof, so made out and written in 
said book by said Aitken, were true; but your orator and 10 
oratrix charge the fact to be that said account was false and 
fraudulent, and that the said Just was a drunkard, and that 
the said goods were not worth one half o f the cost prices 
thereof, nor could they be sold at any profit, and that said 
lease was not a valuable one nor at a low rent, and that said 
representations and account were known to be false and 
fraudulent by both said Aitken and Graham ; that at the exe-
cution and delivery o f  the said mortgage in order to make 
said mortgage conform to the agreement, that the amount o f 
the purchase money beyond five thousand dollars should be 20 
payable in eighteen months, without interest, the said W il-
liam Graham endorsed upon said mortgage the receipt o f  four 
hundred and forty-nine dollars and two cents, as interest, 
said sum being the interest in full on $4276.51, from August 
twenty-third, eighteen hundred and sixty-five, to February 
twenty-third, eighteen hundred and sixty-seven ; that said 
Graham hold said mortgage and such o f said notes as have 
not been paid, for himself and said Aitken.

And your orator and oratrix are advised by counsel, and 
humbly aver that under the circumstances herein stated, the 30 
said notes and mortgage are fraudulent and void, „and said 
notes should be delivered up to your orator, and said mort-
gage to your oratrix, and cancelled, your orator and oratrix 
being willing, notwithstanding the fraudulent and void char-
acter o f  said securities, to pay and hereby offering to pay the 
the value o f the said goods and lease, as such value was at 
the date o f  said sale, or the value according to the terms o f 
the agreement, if that be more agreeable to equity, upon an 
account being taken under the order o f this court of such 
value, deducting the moneys and securities paid by or on 40
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behalf o f  your oratrix and your orator, to said Graham or 
Aitken.

And your orator and oratrix charge the fact to be, that 
your oratrix, by her said agents, the said Just and her hus-
band, entered into possession o f said store and the stock of 
goods at about the date o f said mortgage, and proceeded to 
sell the same, and after about a week s time from the givio0, 
ot the said mortgage, the said Just absented himself from 
the said store and was in a state o f  intoxication for two 

10 weeks,- when your orator called upon said Graham and told 
him that said Graham had deceived your orator and oratrix as 
to the character o f said Just, andasked.said Graham where he 
could find the said Jew and Cahill, who, as he had before said, 
would pay one hundred cents on the dollar for said goods, 
that your orator and oratrix might sell the said stock and 
Tease to them, and said Graham laughed at your orator, and 
Slid thtfse men had no m oney; that he had nothing to do 
with i t ; that all he and his partner wanted was to sell the 
place; that their money was safe; that it would be best for 

20 jou r orator to continue Just in the employ o f his wife, and 
he would yet carry the thing through; that Just had been 
led off, and would, if again trusted, attend to the business; 
that Just did come back after he had recovered from his de-
bauch, and attended to the business for about three weeks, 
but again went oft drinking and carousing for about three 
weeks; and during this three weeks, your orator called 
upon said Graham and complained o f Just’s conduct being 
so different from that which said Graham had represented it 
to b e ; and said Graham told your orator that he had a 

HO damned good partner; laughed at your orator, and said their 
money was secure ; that when said Just came back, he again 
attended to the said business for about two weeks, and 
again went oft for about five weeks on another drinking 
bout; and your orator, during this five weeks, advertised 
the stock and lease for sale, and got said Graham’s consent 
to allow any parties desiring to buy to apply to said Graham, 
at his place o f  business; and said Graham succeeded, about 
the first o f  January, eighteen hundred and sixty-six, in sell- 

. ing said stock and lease and a large amount of goods besides 
JO t said stock so bought o f said Graham and Aitken, which
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your oratrix had bought afterwards to have on hand an as-
sorted stock ; and said Graham appropriated a large amount _ 
of the money and securities he received on said sale to and 
on account o f said mortgage. And your orator and oratrix 
further say, that during the time said Just attended to the 
said business, he sold the goods so bought o f said Graham and 
Aitken, at prices from twenty-five to one hundred per cent, 
below that at which your oratrix purchased the same o f said 
Graham and Aitken.

And your orator and oratrix further show, that a large 10 
amount o f  the money and securities received by the said 
Graham oil said sale, he appropriated to the payment o f 
debts o f the said Just, and has never accounted to your ora-
trix or orator therefor.

And your orator and oratrix further show, that the siad 
notes given by your orator for said stock and lease were 
made payable to said Just’s order, and not to the order o f 
said Graham and Aitken, or either o f them.

And your orator and oratrix have frequently applied to 
the said Graham, Aitken, and Just to come to an account 20 
with your orator and oratrix, aud deduct from the claim said 
Graham and Aitken make upon said notes and mortgage, the 
amount o f money unjustly inserted in said notes and moit- 
gage, as a part thereof for goods which were never sold or 
delivered to your oratrix, but were represented in said false 
measurements, and for the excessive prices charged as cost 
prices therefor, and to deduct the moneys and value o f the 
securities received by either o f them on said sale by your 
oratrix o f said stock and lease, and o f said other goods so 
bought and put in said store after the original purchase o f 30 
said stock and lease o f said Graham and Aitken, and to deduct 
the moneys unlawfully paid out by said Graham and Aitken 
for debts o f said Just, and the moneys paid by your oratrix 
or orator on account o f said notes and mortgage, but said 
Graham, Aitken, and Just refused your oratrix and orator’s 
reasonable requests; and the said Graham hath not only 
brought the said bill in this court to foreclose the said mort- 
mage, but hath brought an action o f ejectment thereon in 
the Supreme Court of the state o f  New Jersey, for the pur-
pose o f  turning your oratrix out of the possession o f the said 40
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farm described and mortgaged to said Graham in and by said 
mortgage, and is prosecuting the said action to judgment; 

‘ and, although your oratrix and orator insist and charge that 
said notes and mortgage are fraudulent and void in equity, 
by reason o f the facts before stated, yet the said mortgage 
being under seal, it is doubtful whether your orator can set 
up the facts herein stated at law, before the court in which 
said action o f  ejectment is pending; and it is doubtful 
whether said court o f  law hath power to declare said mort- 

10 gage void, for or by reason o f  the same facts herein stated, 
for and by reason o f which this court hath power to, and, 
as your orator and oratrix are advised and humbly insist, 
ought to declare the same void. Aud although the said 
mortgage may be paid, and nothing will appear on the ac-
count to be ordered by this court to be due to the said Gra-
ham or Aitken, yet a court o f  law cannot take such an 
account; and unless this honorable court will restrain said 
action o f  ejectment, your orator and oratrix may be remedi-
less and be turned out o f  possession uuder a void and fraudu- 

20 lent mortgage.
To the end, therefore, that the said William Graham may, 

under his corporal oath, true, full, and perfect answer make 
to the matters herein set forth, and that he may answer and 
set forth, in particular, whether the said Just had not, long 
prior to August, 1865, importuned your orator to assist him 
in starting himself in business in the city o f  New Y ork, and 
had not stated that your oratrix could enjoy part o f  the 
benefits o f  any adventure into which she might enter with 
him, and whether said Just was not informed o f the authority 

30 given by you j oratrix to your orator to ascertain what plan 
could be suggested to enable said Just to get employment 
and to enable her to participate in the profits thereof, and 
be secure for any investment she might make, and what was 
necessary for her to do to accomplish the object proposed; 
whether the said Just introduced your orator to said William 
Graham, and whether your orator did or not call said Gra-
ham aside and ask him as to the capacity o f said Just for busi-
ness and his character, for honesty, and whether said Graham 
did not thereupon tell your orator that said Just was an honest 

40 and sober man, though he might, once in a year, go on a
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spree; that said Just was one o f the best salesmen and buy-
ers o f dry goods in New Y ork, and that said stock and lease 
were worth one hundred cents on the dollar o f  the cost 
thereof, and if purchased by your oratrix, could be sold for 
a clear profit o f from twenty-five to fifty per cent., and what 
the said Graham did tell your orator in regard to these mat-
ters, and what offer said Graham made in regard to the sale 
of said goods and lease, and whether he did or not state 
that said lease was a valuable oue and at a low rent, and 
that his inducement to make such a good offer was to assist 10 
Just; and whether or not said Graham did also state that 
he could get ten per cent, more than said offer from a Jew, 
in Catharine street, and from one Cahill, in the Bowery ; 
whether or not it was agreed that your oratrix should pur-
chase from said Graham and Aitken the said stock o f goods 
and.lease at twelve and a half per cent, less than said stock 
of goods had been bought for by said Graham and Aitken, 
your orator agreeing to give his notes therefor as above 
stated, and your oratrix agreeing to secure the payment o f 
said price o f  said goods and lease by a mortgage on her said M  
farm; (and if  such was not the agreement, what was the 
agreement) and whether to fix said price said Graham and 
Aitken undertook to measure said goods, and went through 
the form o f measuring the same and ascertaining the cost 
prices, and wrote in a book what pretended to be the honest 
and just measurement and cost prices thereof; and whethci 
or not said book was handed, and by whom, to your oratrix 
or her agents, as containing a just and true account o f  the 
quantity and cost prices aforesaid; and whether or not the 
said account was false and fraudulent, and whether said Just 30 
was a party to said fraud or n ot; and whether or not he was 
a drunkard and incapacitated at that time to take care o f  
your orator’s interest, and whether or not the said Just was 
imposed upon ; and whether or not said stock o f goods was 
measured untruly; and whether or not the measurements 
thereof, in said account stated, were in excess o f the true 
measurments, and how much ; whether or not the said Just 
charged said Aitken and his agent, Robert Gage, with mark-
ing up said goods; and whether said Aitken did or not lower 
the prices and measurements in some instances; and 40



whether any endorsements were made on said mortgage of 
interest moneys received thereon, and when, for what 
amount, and for what reason; and whether said Graham 
holds said mortgage and said notes, and for whom he holds 
them; and whether, after said sale, said Just absented him-
self from said store, when, for what period, and for what 
reason ; and whether your orator called upon said Graham 
and told him that said Graham had deceived your orator 
and oratrix as to the character o f Said Just, and asked where 

10 said Jew and Cahill could be found, and what your orators did 
say in regard to these matters, and what replies the said Gra-
ham made; whether said Just, while he attended to said 
business, sold any o f said goods below their cost prices, and 
how much below ; to whose order said notes were made 
payable, and-for what reason they were made so payable; 
whether said Graham made a sale o f said goods and other 
goods which had been afterwards bought with said store for 
your orator and oratrix, and whether he appropriated any 
portion o f the money or securities received therefor to the 

20 payment o f debts o f said Just, and what portion ; and 
whether he applied any portion upon said mortgage, and 
what portion ; and that the said Graham may come to a 
just and true account with your orator and oratrix, and that 
an account may be taken aud stated o f  the value o f the said 
stock o f goods and lease so sold to your oratrix by the said 
Graham and Aitken, or, i f  more agreeable to equity, o f  the 
value o f the.same, calculated on the basis o f  said agreement 
for the sale, and ascertaining the quantities by just and 
honest measurements of the said goods, and by ascertaining 

30 the cost prices thereof, and charging your orator and oratrix 
in such account with one or the other o f said values, and de-
ducting from such charge the amounts received by said 
Aitken, Graham, or Just, in money or securities, in pay-
ment on said notes or mortgage, and the amounts in money 
or securities received by said Aitken, Graham, or Just, on 
the re-sale by your oratrix o f the goods in the store, 41 Cath-
arine street, New Y ork  city, and o f the. lease thereof, your 
orator and oratrix hereby offering to pay the balance that 
shall be found due from them or either o f  them on such 

40 account; and that if, upon su_,h account being taken or
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stated, it shall appear that any is due to your oratrix or 
orator, the same may be paid by the said Graham, and that 
the said notes and mortgage may be delivered up, the notes 
to your orator, and the mortgage to your oratrix, to be can-
celled; and that the said Graham may be restrained, by 
injunction and decree o f this court, from prosecuting said 
action o f ejectment, and that your orator and oratrix may 
have such other and further, or other or further relief as to 
the court shall seem meet, and shall be agreeable to equity
and good conscience. May it please your honor to grant 10 
unto your orator and oratrix not only the state’s most gra-
cious writ o f injunction, issuing out o f and under the seal o f 
this honorable court, to be directed to the said William Gra-
ham, commanding and enjoining him to desist and refrain 
from prosecuting the said action o f ejectment in the Supreme - 
Court, brought by him, the said William Graham, against 
your orators, the said William H. Berryman, arid Jane W . 
his wife,*until this honorable court shall make ether ofder 
to the contrary ; but also, the state’s most gracious writ o f 
subpoena, issuing out o f  and under the seal o f  this honora- 20 
ble court, directed to the said William Graham, command-
ing him, on a certain day, and under a certain penalty, to 
be and appear in this honorable court, then and there to 
answer the premises, and to abide such order and decree as 
this honorable court shall think meet. And'your orator and 
oratrix, as in duty bound, will ever pray, &c.

New Jersey, s s .— William H. Berryman, being duly sworn 
according to law, on his oath saith— that in and before August, qq  
eighteen hundred and sixty-five, his wife, Jane W. Berryman, 
was seized in fee in her own. right o f  the farm described in 
the annexed bill, that as therein stated, Alexander Just had 
importuned deponent to assist him in starting himself in 
some business in New7 York, and stated that Said Jane could 
enjoy part o f the benefits o f any adventure into which she 
might enter with him ; that deponent had no money o f his 
own to invest iii the matter, and that the bulk o f the pro-
perty o f his wife consisted o f said farm; that through Just’s

CHAS. II. VOOEHIS, 
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importunity deponent was induced to open the matter to his 
wife, and was by her requested to ascertain what plan could 
be suggested to enable said Just to get employment, and to 
enable her to participate in the profits thereof, and be secure 
for the investment she might make, and wbat she should do 
to accomplish the object proposed; that said Just was in-
formed thereof, and he introduced deponent to William 
Graham, then o f the firm o f  Graham and Aitken, owners of 
a stock o f  dry goods in the store forty-one Catharine street, 

10 and o f  a lease of said store, which he wished to sell; that 
deponent was so impressed with the behavior o f  said Graham 
that he gave him his confidence, and called him aside to ask 
him as to the capacity for business and the character of 
the said Just for honesty, (that deponent’s knowledge of 
said Just never had been such as to inform him as to these 
matters); that said Graham thereupon told deponent that 
said Just was an honest and sober man, though he might, 
once in a year, go on a spree; that said Just was one o f the 
best salesmen and buyers o f dry goods in New Y ork, and 

20 told deponent that said stock o f dry goods was worth one 
hundred cents on the dollar o f  the cost thereof, and if depo-
nent’s wife would purchase the same the goods could be sold 
for a clear profit o f  from twenty-five to fifty per cent., and 
the said Graham then offered to sell said stock o f goods and 
lease to deponent’s wife for ninety cents on the dollar o f the 
price that he had bought the said goods for, and would 
throw in the lease, which was to run for three years from the 
next M ay; that said Graham further stated that the lease 
was a valuable one and at a low rent; that his inducement 

30 to make such a good offer was to assist Just, whom he de-
sired to benefit, as he was aware that Just was to share in 
the profits o f the purchase ; that said offer was, further, that 
the stock and lease should be paid for to the amount o f  four 
or five thousand dollars in cash, and the balance secured to 
be paid in eighteen months, without interest; that said 
Graham also then stated that he could get ten per cent, 
more than he offered to sell said stock for from a Jew in 
Catharine street, and from one Cahill, in the Bowery; that 
afterwards, on or about the day o f August,

40 eighteen hundred and sixty five, the said Jane being in-
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duced to do so by her belief in the said representations o f 
said Graham, and which were repeated to her by deponent, an 
aoreementwasmadeon behalf o f said Jane, by deponent and 
said Just, with said Graham acting for himself and his part-
ner, James Aitken, whereby it was agreed as is particularly 
set forth in said bill o f complaint o f the complainant hereto 
annexed in that regard, and that to fix the price which said 
Jane was to pay, the said Graham and Aitken undertook to 
measure the goods composing said stock o f dry goods, and 
to ascertain the cost price thereof, and did, by themselves, 10 
their servants, and agents, go through the forms o f  measure- 
fog said goods and ascertaining said cost price, and said 
Aitken wrote in a book what pretended to be the honest 
and just measurements and cost prices o f said goods, and 
handed said book to said Jane’s said agents, as a just and 
true account o f  the quantity and cost prices o f s^id goods ; 
that said part o f  said book which contained said pretended 
accouut o f the quantity and cost prices o f  said goods, did not 
contain a just and true account thereof, and that the said ac-
count was false and fraudulent; and that deponent cannot say 20 
whether the said Just was a party to the said fraud, but that 
he was either a party to the said fraud or was incapacitated 
to take care o f  said Jane’s interest by his habitual drunken-
ness about that time, and was imposed upon ; that said goods 
were measured untruly, and the measurements thereof in 
said account stated were in excess o f the true measurements 
by as much as from fifty to one hundred per cent., and the 
prices in said account stated as cost prices o f  said goods, were 
in excess o f the true cost prices by as much as from fifty to 
one hundred per cen t.; that the said marking up was so 30 
glaring that said Just charged said Aitken and his agent, 
Robert Gage, who aided him in making out said account, 
while the same was being made up, with marking up the 
prices o f  said goods beyond the cost price, and also with 
marking up the measurements thereof, and said Aitken, in 
one or two instances, lowered them ; but that said Just never 
informed deponent or said Jane o f the fact that said goods 
were marked up; that said deponent and said Jane being 
entirely unaware o f said fraud in estimating the price o f said 
goods and lease, and relying upon the truthfulness o f sai 40
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account o f the measurements and cost prices o f  said o-0ods 
the said Jane bought the said stock and lease at the sum 
stated in said bill, and said notes and mortgage were given 
therefor as set forth in said b ill; that said mortgage is the 
same mortgage set out and described in the bill filed in this 
court, on the twenty-fifth day o f February last past, by said 
William Graham against deponent and the said Jane, and 
by said bill sought to be foreclosed; that said mortgage was 
duly acknowledged by this deponent and said Jane while 

10 they were still under the belief that said representations of 
said Graham, as to the character o f  said stock o f  dry goods 
and the value thereof, and as to the character o f  said Just 
and his business capacity, were true ; and that the said false 
account o f the quantities o f  said goods and o f the cost prices 
thereof, so made out and written in said book by said Aitken, 
were true. Deponent further saith, that said account was 
false and fraudulent, and that the said Just was a drunkard, 
and that the said goods were not worth one half o f  the cost 
prices thereof, nor could they be sold at any profit; and that 

20 said lease was not a valuable one, nor at a low rent; and 
deponent further saith, that at the execution of said mortgage, 
the receipt o f four hundred and forty nine dollars and two 
cents was endorsed thereon, as interest for the reason set 
forth in said bill in that regard.

Deponant further saith, that said Graham holds said 
mortgage, and such o f said notes as have not been paid, for 
himself and said Aitken.

Deponent further saith, that said Jane, about the date of 
said mortgage, entered into possession o f  said store and 

30 stock o f goods in the manner stated in said bill, and pro-
ceeded to sell the same ; that in a about a week thereafter said 
Just absented himself and was in a state o f intoxication for 
two weeks, when deponent called on said Graham and told 
him that said Graham had deceived deponent and said Jane as 
to the character o f said Just, and asked said Graham where he 
could find the said Jew and Cahill, that deponent and said 
Jane might sell said stock and lease to them ; that said Gra-
ham laughed at deponent and said those men had no money, 
that he had nothing to do with it, that all he and partner wanted 

40 was to sell the place, that their money was safe, that it would
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be best for deponent to continue Just in the employ o f bis wife, 
and he would yet carry the thing through, that Just had been 
led off and would, if  again trusted, attend to the business ; that 
Just came back after he had recovered from his debauch and 
attended to the business for about three weeks and then 
went off drinking and carousing for about three weeks; that 
during these three weeks this deponent called upon said 
Graham and complained o f  Just’s conduct being so different 
from that which said Graham had represented it to be, and 
said Graham told deponent that he had a damned good 10 
partner, laughed at deponent, and said their money was 
secure ; that when said Just came back, he again attended to 
the said business for about two weeks, and again went off for 
about five weeks on another drinking bout ; and during this 
five weeks deponent advertised the stock and lease for sale, 
and got said Graham’s consent to allow parties desiring to 
to buy apply to said Graham, at his place o f business, and 
said Graham succeeded, about the first o f  January., eighteen 
hundred and sixty-six, in selling said stock and lease, and a 
large amount o f  goods besides said stock so bought o f Graham 20 
and Aitken, which said Jane had bought afterwards from 
other parties, and said Graham appropriated a large amount 
of the money and securities he received on said sale to ■and 
an account o f said mortgage.

Deponent further saith, that during the time said Just at-
tended to the said business he sold the goods so bought of 
Graham and Aitken, at prices from twenty-five to one hun-
dred per cent, below that at which the said Jane purchased 
the same o f said Graham and Aitken.

Deponent further saith, that he is informed and verily 30 
believes, that said William Graham appropriated to the pay-
ment o f  debts o f said Just a large amount o f the money and 
securities received by him on said sale, and that said Gra-
ham has not accounted therefor to deponent or said Jane.

Deponent further saith, that all the said notes were made 
payable to said Just’s order.

W . II. Ber r yman,

Sworn and subscribed, this 18th day o f December a . d. 
1867, before me.

Gar r et  A cker son, M .  C .
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New Jersey, s s .— Jane W . Berryman, being duly sworn 
according -to law, on her oath saith— that she is the wife of 
William H. Berryman, named in the foregoing affidavit, that 
she has heard the foregoing affidavit read, and that the matters 
and facts therein stated and set forth are true.

J. W . B e r r y m a n .

Sworn and subscribed, 
1867, before me.

this 18th day o f December, 

G a r r e t  A c k e r s o n , M .

a . D.

a

10 A n s w e r  to  C r o s s -b i l l .

[Filed January 14, 1868.]

This defendant, now and at all times saving to him-
self all benefit and advantage o f exception to the many 
errors, uncertainties, and other imperfections in the said 
complainant’s said bill o f  complaint contained, for an-
swer thereunto, or unto so much and sudh parts thereof as 
this defendant is advised is necessary or material for him to 
make answer unto, answering-says— that he admits it to be 
true, as in said bill stated, that the said complainant, Jane 

20 W . Berryman, on the twenty-third o f August, in the year 
»eighteen hundred and sixty-five, was seized in fee simple, 
•in her own right, o f  the tract ofiand in the said bill described.

And 'this -defendant further answering says, that as to 
whether long prior to the month o f August, in the said year 
eighteen hundred and sixty-five, one Alexander Just impor-
tuned the complainant, William H. Berryman, to assist him 
in starting himself in business o f  some kind in the city of 
New Y ork, or as to whether he stated that the complainant, 
Jane W. Berryman, could enjoy part o f  the benefits o f  any 

30 adventure into which she might enter with him, or as to 
whether the complainant, William H. Berryman, had no 
money o f  his own to invest in. that way, or as to whether his 
wife’s whole property consisted o f the farm therein before de-
scribed, or as to whether the said complainant, William H. 
Berryman, was induced by the importunity o f  said Just to 
open the matter to the said complainant, Jane W . Berry-
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man, or as to whether the said complainant, Jane W. Berry-
man' requested her husband to ascertain what plan could be 
suggested to enable said Just to get employment, and to en-
able her to participate in the profits thereof, and be secure 
for any investment she might make, and what it was neces-
sary for her to do to accomplish the object proposed, or 
whether said Just was informed o f such authority given by 
the complainant, Jane W . Berryman, to her said husband, 
as in said bill stated, this defendant has no knowledge or 
information, except from the statements thereof in said bill 10 
contained.

And this defendant further answering admits it to be 
true, that the said Alexander Just introduced to him the 
complainant, William H. Berryman, and that this defendant 
was then one o f the firm o f Graham and Aitken, who were 
the owners o f a stock o f dry goods in the store at number 
forty-one, Catharine street, in the city o f New York, and o f 
a lease o f said store, and that this defendant wished to sell 
the said stock o f dry goods and lease, and had the same for 
sale; but this defendant did not know, and does^ not now 20 
know, except from the statement in said bill contained, that 
the said complainant, William H. Berryman, was so im-
pressed with the behavior o f this defendant that he gave 
him his confidence, and says that he neither did nor said 
anything to the said William H. Berryman with the inten-
tion, or for the purpose o f  obtaining his confidence, and 
this'defendant denies that there existed any confidential re-
lation between him and the complainants, or that they had 
any reason to place any special confidence in him, for that 
he was a stranger to them, as they were strangers to him, and 30 
that the}7 only knew him from his having for sale the said 
stock o f dry goods and lease; and that he only knew them 
as persons wanting to buy the same. Nor does this defendant 
know as to whether the complainant’s knowledge o f the said 
Just had or not been such as to inform them, or either o f 
them, as to his capacity for business, or as to his character 
for honesty, except that they appeared to this defendant, as 
far as he saw them together, to be on intimate terms with 
said Just, and to place reliance in his judgment and in-
tegrity ; and this defendant cannot answer said allegations 40 
in said bill as to his belief or otherwise.
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And this defendant answering, denies that the said com-
plainant, William II. Berryman, called him aside to ask him 
as to the capacity for business and the character o f said Just 
for honesty, and that this defendant thereupon told him 
that said Just was an honest and sober man, though he 
might, once in a year, go on a spree, or that said Just was 
one o f  the best salesmen and buyers o f dry goods in New 
Y o r k ; and this defendant also denies that he told the com-
plainants, or either o f  them, that the said stock o f dry goods 

10 was worth one hundred cents on the dollar o f  the cost 
thereof, or that if  the complainant, Jane Berryman, would 
purchase the same the goods could be sold for a clear profit 
o f  from twenty-five to fifty per cent.; and this defendant 
denies that he made any representations whatever to the 
complainants, or either o f  them, either as to the said Just, 
or his character or Capacity, or as to the said stock o f dry 
goods, except this, that he may have made some general 
observations in commendation o f  said goods, such as any 
seller might and could honestly make in reference to his 

20 merchandise that he was offering for sale, but he denies that 
he made either to the complainants or to said Just, any 
statements or representations about said dry goods or said 
lease, that were false, dishonest, or calculated to deceive or 
mislead them, for he knew that both said goods and store 
were open to their view and inspection, and that they were 
merchantable articles, the value o f which would eaisly be as-
certained, and moreover that the said Just, who was acting 
for and in the interests o f  the complainants, was an old and 
experienced hand in the drygoods business; and this de- 

30 fendant believed that the complainants and the said Just 
were buying the said goods and lease o f  store upon their 
own judgment, and at their own risk, without regard to any 
statements or representations of his about the same.

And this defendant further answering says, that he did 
offer to sell to the complainants the said stock o f  dry goods, 
together with the lease o f  said store, for ninety cents on the 
dollar o f  the price he had bought the said goods for, or eighty- 
seven and a half cerrts on the dollar o f  said price, he does 
not now precisely recollect w hich; and that said lease had 

40 two years from the month o f May then next, to run ; but he



COURT OF ERRORS AND APPEALS. 33

denies that he threw in the said lease as stated in said bill, 
for it was a part o f  the said purchase, paid for with the said 
dry goods ; and this defendant further says, that he does not 
recollect whether he stated, as in said bill alleged, that the 
said lease was a valuable one and at a low rent, but that he 
may have so stated, for such he did believe and still believes 
to be the fact. And this defendant denies that he stated 
that his inducement to make such a good offer was, as in 
said bill alleged, to assist said Just, whom he desired to benefit, 
as he was aware said Just was to share in the profits o f  the 
said purchase, but that his only inducement to sell was the 
payment o f  what he considered a fair value for said goods 
and lease, and that he had no consideration for said Just 
whatever in said transaction ; for although he had knowm 
him as a mere business acquaintance for a number o f years, 
from having seen him in different dry goods sales room s; 
and from having 911 one occasion sold to him a few h n  dr d 
dollars worth o f dry goods, yet he w’as not intimate with him, 
and had no particular interest for him, and no special desire 
to assist him.

And this defendant further answering says, that when said 
purchase w’as first talkedHabout between himself and said 
Berryman and Just, the offer and agreement w7as that the 
sum o f five thousand dollars o f said price should be paid iu 
cash, and the balance by promissory notesj secured by mort-
gage, and payable within eighteen months, which agreement, 
out o f  consideration for the complainants, was afterwards 
departed from, as below' stated; but this defendant denies 
that he then stated that he could get ten per cent, more than 
he offered to sell said stock for from a Jew, in Catharine 
street, or from one Cahill, in the Bowery, though the fact 
was he had been offered teu per cent, more for said goods by 
some one or more persons, to whom he refused to sell the 
same for want o f  proper security for the payment o f the price 
therefor.

And this defendant further answering saj's, that it wras 
afterwards agreed that the complainants and said Just should 
purchase the said stock o f dry goods and lease at ninety cents 
or eighty-seven and a half cents (this defendant does not 
now certainly recollect which,) on the dollar o f the cost price

10
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30

40
E
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o f  said goods, and that the payment o f the whole price should 
be secured by a mortgage on the said farm or tract o f  land 
in said bill described, and owned by the complainant, Jane 
W . Berryman ; this defendant, at the urgent request o f the 
complainant, William H. Berryman, and said Just, allowing 
the whole price o f said goods to be included in said mort-
gage, instead o f a part only, as first agreed, so that they could 
have the balance, which was to have been paid in cash, to 
put into the business and buy newj goods; and that said 

10 promissory notes were to be given to arrange the times of 
payment o f the said money so to be secured by said mort-
gage, and when paid w’ere to be credited and endorsed upon 
said mortgage as part payment thereof.

And this defendant further answering says, that he does 
not know what the said complainant, William 11. Berryman, 
may have repeated to his said wife, as to the representations 
o f  this defendant to him, or as to whether she had faith or 
belief in any statements o f her said husband, as to any alleged 
representations o f  this defendant, and cannot answer thereto 

20 as to his belief or otherwise; but this defendant denies that 
the complainant, Jane W. Berryman, wms induced to enter 
into said agreement through an$#actual representations of 
this defendant, in fact, made to her said husband, for no such 
representations were ever made to him by this defendant.

And this defendant further answ-ering says, that he and his 
partner, James Aitken, with a view to ascertain for them-
selves, for their own information, in order to fix for them-
selves the price to be paid to them for said stock o f  dry goods, 
ordered their agent, under whose supervision the said store 

30 in Catharine street was, to take an account o f  said stock, at 
its actual cost prices, and that thereupon the said account of 
said stock was taken, as this defendant believes, truly at its 
actual cost prices, and which were subsequently, as given to 
him by said agent, written down in a book by this defendant’s 
partner, James Aitken.

And this defendant believed and still believes, that the 
said stock list contained as true and just and accurate an 
account o f the said stock o f dry goods, and its quantities and 
cost prices, as it was possible to make out; but this defeud- 

40 ant deuies that he handed the said stock list to said William
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and cost prices o f said dry goods, or that he said, or in any 
________ , »rwWattinrl that it was accurate and true,

goods was not to be purchased upon the faith o f said stock 
list and that the same was handed over by this defendant 
and taken by said Berryman and Just, merely for the purpose 
o f examining therewith the said stock o f dry goods which 
was open to their inspection, and at their disposal for that

information, and belief, the same contained a just and true 
account o f the quantity and cost prices o f said dry goods.

And this defendant further answering, denies all know-
ledge o f any fraud on the part o f said Alexander Just, and 
also denies all intercourse or relation with him in or about 
the sale o f  said dry goods and lease, except as the agent or 
copartner o f  the complainants, and he also denies all know-
ledge o f the incapacity o f  said Just from intoxication; and 
he denies that he was imposed upon by said A itken ; and 
he denies that said stock o f dry goods was measured untruly, 
and that the measurements in said account stated were in 30 
excess o f  the true measurements by as much as from fifty to 
one hundred per cent., or that they were at all in excess 
thereof, or that the prices stated in said account as the cost 
prices o f said goods, were in excess o f the true cost prices by 
as much as from fifty to one hundred per cent.; but this de-
fendant admits, upon information, that the said Just changed 
this defendant’s agent, Robert Gage, in the presence o f the 
said James Aitken, with marking up the cost prices in two 
instances, or on two pieces o f goods o f said stock, which 
charge the said Robert Gage denied, and that the said James 4(

° l And this defendant denies that the said stock list was false 
and fraudulent, and sajs, that to the best o f  his knowledge,
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Aitken, though not believing the said charge to be true, and 
in order to prevent an angry dispute between said Just and 
Gage, and it being an item o f little importance, ordered the 
said prices to be reduced in accordance with the views of 
said Just, and that they were so reduced.

And this defendant denies, upon information and belief, 
that in any other instances the said Just charged that said 
goods had been marked up in measurement or price; and 
this defendant does not know whether or not the said Just 

10 ever informed the complainants that the said goods were 
marked up in measurement and in price, and this defendant 
says that the said Just was the agent o f  the complainants 
and was acting on their behalf, and that he was not the agent 
o f  this defendant nor in any wise interested for h im ; and 
this defendant was uot resposible for the acts or omissions 
o f  said Alexander Just :; and as to what he said or did to the 
complainants, or omitted to say or do to them, in reference 
to the sale o f said dry goods and lease, this defendant has no 
knowledge or information, and can neither admit or deny 

20 any o f the statements in said bill contained, in reference 
thereto as to his belief or otherwise.

And this defendant further answering says, that about the 
space o f two weeks intervened between making the agree-
ment for the purchase o f said goods and lease above men-
tioned, and the making o f the said mortgage for the purchase 
money thereof; during which the complainants and their 
said agent had ample time and opportunity for examining and 
inspecting said stock ; that the same was open to their view, 
and they had free access to the said store where the said 

30 goods were, at all proper times, to measure them, to ascer-
tain their value and quality, and to see and judge what they 
were worth, aud also whether the stock list above spoken of 
was true and correct; and that during that period o f about 
two weeks before the actual purchase o f and payment for 
said goods, both said complainant William H. Berryman, 
and said Just, were frequently at said store for the purpose 
o f  examining said stock, and that said Alexander Just, who 
was experienced in the dry good business, and on whose 
skill aud judgment said Berryman appeared greatly to rely, 

40 looked over and examined the stock particularly on different
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occasions, both in the presence o f said Berryman and while 
he was away.

And this defendant further answering says, that after the 
making out o f the said stock list and the said inspection o f 
said stock o f dry goods by the complainants and their said 
a<rent, it was agreed upon by and between him and them, 
that the price to be paid for said stock and lease amounted 
to the sum o f nine thousand two hundred and seventy-six 
dollars and fifty-one cents, which sum, as this defendant be-
lieved' and still believes, truly represented ninety per cent. 10 
or eighty-seven and a half percent, o f  the cost prices o f said 
goods; and this defendant says that if  the said sum total did 
not truly represent the said per centage o f the cost prices o f 
said goods, or the actual quantity o f said goods in said stock, 
he had no knowledge whatever thereof and no means o f 
knowing except from the statements contained in said stock 
list, and that the said complainants and the said Just had 
the same or equal means and opportunity with this de-
fendant o f knowing and ascertaining for their own -satisfac 
tion, whether the said sum totah was a fair and correct price 20 
for said goods and lease, and whether it correctly represented 
the said per centage o f the cost o f said goods; and this de-
fendant denies all knowledge o f any fraud or false repre-
sentation in making up the said sum total to be paid as the 
price o f  said stock and lease.

And this defendant admits that six notes were given by 
said William H. Berryman and endorsed by said Just, and 
that said notes were made on the day and for the sums, and 
payable at the times respectively in said bill named, except 
as to the first note in said bill named-, which, having been 30 
paid and delivered up, this defendant cannot now state what 
was the precise amount o f  the same. And this defendant 
also admits, that the said complainants did, on the twenty- 
third day o f August, in the year eighteen hundred and sixty- 
five, make and execute to this defendant a mortgage, for the 
sum o f nine thousand two hundred and seventy-six dollars 
and fifty-one cents, for the price o f said stock o f dry goods 
and lease, upon the farm or tract o f land in said bill de-
scribed, and that such mortgage was substantially the same 
as that stated in said bill, being more fully and accurately 40
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set forth in the original bill o f complaint in this cause, to 
which and to said mortgage itself this defendant prays leave 
to refer for greater certainty ; and he admits that the. same 
was duly acknowledged by the complainants, and is now 
recorded in Bergen county clerk’s office. But this defend-
ant denies that the said complainants, or either o f  them, 
executed the said mortgage on account o f  any representa-
tions o f  this defendant as to the value or character o f said 
stock o f dry goods, or as to the character or business capacity 

10 o f said Just as in said bill charged, for that this defendant 
made no such representation9*vvhatsoever, except that he may 
have made, as before stated, some general observations such 
as any seller would be likely to make in commendation of 
said goods, but he does not know that he even did this. 
And this defendant further denies the charge in said bill 
contained, that said account o f  the prices and quantities of 
•said goods was false and fraudulent, or that said goods were 
not worth one-half o f  the cost prices thereof; and he denies 
the charge that said goods could not be sold at any profit, 

:20 for he believes if the said store had been properly and pru-
dently conducted by the complainants and their said agent, 
that said goods could have been sold at a good profit; and 
'¡he also -denies the charge that said lease was not a valuable 
one and not at a low rent,-for he believes that the said leased 
premises were, at the time o f said sale, worth about five 
hundred dollars a year more than the rent reserved upon 
>said lease, which, as he now recollects, was the sum of thir-
teen hundred dollars a year; and this defendant denies the 
charge in said bill contained, that said representations and 

¡30 account were known to be false and fraudulent by both said 
Aitken and himself. And this defendant answering says, 
that he did not know, except from the statement in said 
••bill contained, that said Just was a drunkard, and does 
not believe that he was what is commonly called a drunk-
ard, though he might drink ardent spirits, and sometimes 
'drink too much.

And this defendant admits, that at the time said mortgage 
was given, he endorsed thereon a receipt for the sum of

©  7 . i
four hundred and forty-nine dollars and two cents, wnicn 

40 was for interest on the sum o f four thousand two hundred
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ami seventy-sfe dollars and fifty-one cents o f the pnneipa o f 
aid mortgage, from, the day o f the date thereof to the day 

whereon it was made payable, in accordance with the orig-
inal agreement, that said part of the principal should be
secured without interest. _ , •. »

And this defendant further answering says, that the lega 
title to both said mortgage and the said notes «„paid, is. m 
himself alone, and that he has a right m his own name to 
sue upon the same and recover the money due thereon, and 
insists that he is not bound to answer hereby as to what 
rights or claims the said James Aitken may have in the 
moneys collected or to be collected upon said securities 

And this defendant further answering says, that he ad-
mits it to be true that the complainants and their said agent 
did, at or about the day o f the date o f said mortgage enter 
into possession of said store and stock o f dry goods, but as 
to whether they proceeded to sell the same, or as to whe^er, 
after about a week’s time from the giving of the, ea d mort 
gage, the said Just absented himself from the said store and
was in a state o f intoxication for two weeks or i s to whether 20
said Just came back, after lie had recovered from his debauch 
and attended to the business for about three weeks, or a 
whether he again went off drinking and carousing for ab,out 
three weeks, or as to whether when said Just came back 
again attended to the said business for about two weeks, and 
again went off for about five weeks on another drinking 
bout, this defendant has no knowledge or information, ex-
cept from the statements in said bill contained, and pan ne - 
ther admit nor deny the same, as to his belief or otherwise.

And this defendant answering, denies that the complai 3 
ant William H. Berryman, called upon him and ® 
that he, this defendant, had deceived him, the said Berry- 
man, and his said wife, as to the character o f the sa,^ Just, 
or asked this defendant where he could find the said J 
and Cahill, who, as he had before
dred cents on the dollar for said goods in order that the
complainant might sell the said stock and lease to them ;
and he denies that l,e laughed at the said
said those men had no money, and that he had nothing
do with it, and that all he and his partner wanted was to sell 40
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the place, that the money was safe, or that it Would be best 
for the complainant to continue said Just in the employ of 
his wife, and that he would yet carry the thing through, and 
that Just had been led off, and would, if again trusted, attend 
to the business; and he also denies that during the time 
stated in said bill, the said complainant called upon him and 
complained o f  Justs conduct being so different from that 
which he had represented it to be, or that he told the said 
complainant that he had a damned good partner, and laughed 
at him, and said that their money was secure, and denies 
that he held any such conversations with the complainants, 
or either o f  them, as in said bill stated; but this defendant 
says, on the contrary, that whenever he met the said corn- 
plaiuant, William H. Berryman, after the sale o f  said stock 
and lease, he always, in one way or another, expressed him-
self satisfied with the conduct o f this defendant in reference 
to said sale, and thanked him for his kindness and forbear-
ance in reference to the payment o f  the purchase money of 
said goods and lease ; and that afterwards, and after the said 

20 stock o f dry goods had been sold, as hereinafter stated, to 
Connery and O ’Donnel, the said William H. Berryman com-
plained to this defendant o f  the conduct o f  said Just, and 
told him how he had cheated him and taken goods away 
from the store, and giving this as the reason why he failed 
to succeed in the said dry goods business.

And this defendant further answering says, that in or 
about the mouth o f December, in the year eighteen hundred 
and sixty-five, the complainant, William H. Berryman, came 
to this defendant to ask his assistance in selling out the said 

30 stock o f dry goods and lease; that the complainant owed 
considerable money to other parties than this defendant, 
which they appeared to be unable to pay, and some o f their 
creditors were pressing them severely for payment; and 
that this defendant did, thereupon, at the request o f  the 
said complainant, and without any consideration, except the 
hope o f  a more prompt payment o f  the said indebtedness to 
this defendant, undertake to sell out for him and his wife, 
the said stock o f  goods and lease, and that he did, within a 
few weeks thereafter, sell out the same to the firm o f  Connery 

40 and O Donuel, for ninety or eighty-seven and a half per
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cent, o f  the cost prices o f  said goods, amounting to over the 
sum o f seven thousand eight hundred dollars, one-half being 
paid in cash, and the other half in good endorsed notes, 
payable at two and four motiths.

That the said stock o f dry goods so sold out to Connery 
and O ’Donnel, contained a large amount o f  the goods that 
were in said stock when it was sold by this defendant to the 
complainants, being the poorer and most unsaleable parts o f 
said stock, and that also it contained considerable new goods 
in addition thereto ; but that said stock so sold to Connery 
and O’Donuel was not as large nor as good as the stock so 
sold to the complainants; and that at the time o f said sale 
to Connery and O ’Donnel, the dry goods trade was duller and 
prices not so high in the market as at the time o f the sale to 
the complainants; and this defendant avers, that considering 
the different states o f  said stocks o f goods, and considering 
the difference in the state o f the dry goods market as above 
mentioned, the price paid by said Connery and O’Donnel 
for said stock o f goods and lease, was a higher price than 
that paid by the complainants, though the former paid half 
cash and the balance on a credit o f two and four m onths; 
whereas, the complainants had a credit for the whole price 
o f from three to eighteen months.

And this defendant denies that he appropriated any moneys 
or securities received from said sale to Connery and O ’Donnel 
to and on account o f  said mortgage, except as directed or 
consented to by the complainant, William H. Benyman, and 
that such amount so applied was the sum o f five hundred 
and ninety-one dollars and ninety-one cents, for the payment 
o f a new note o f that sum given as part pa} ment o f the first 
of the original notes o f the said complainant, which had be-
come due a month or so before, and also the sum o f six hun-
dred dollars on account o f the second o f said original notes, 
which was then nearly due, which this defendant, at the time, 
endorsed thereon as part payment thereof; and also one o f 
the notes o f  Connery and O ’Donnel for two thousand dollars, 
which, when paid, this defendant was to credit on said mort-
gage debt, and which has been paid and credited ; and that 
no other part o f  said moneys or securities was taken or ap-
propriated by this defendant in any way.
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And this defendant further answering says, that as to 
whether, during the time said Just attended to said buáihess, 
he sold the goods so bought of this defendant and said Aitken, 
at prices from twenty-five to one hundred per cent, below 
that at which the complainant, Jane W . Berryman, purchased 
the same ò f  them as in Said bill alleged, he has no knowledge 
or information, Except from the statements in said bill eon- 
tai n ed, and can not answer: the sànie'as to his belief or other-
wise.

10 And th is defendant further answering, denies that he ap-
propriated a large amount or any amount of the money or 
securities recëivéd by him on said sale to Connery and 
O ’Bonnel to the payment of the debts of said Just, or that 
he has never'àccoünted to thé complainants therefor ; but 
this defendant 8âyè, on the èòritrary, that he paid all of the 
said' moheys and Securities to the complainant, William H. 
Berryman, him self except such part o f  the same as he paid 
according to hié directions, and With his corisent, :tb satisfy 
the clainis of Ms creditors, wdio were urgent fívr payment, 

20 ánd such as retained by him as aforesaid on account of said 
mortgage debt ; and this defendant sàÿs,* that the said Con-
nery and O ’UòmVél would not! according to hiá belief, have 
purchased the said stock and lease, unless he had taken 

' chárge o f thé said" salé in the way hé did, and given them 
the assurance that said goods were or should be free from all 
claims of the creditors ôf the complainants, one of-Whom had 
already commenced a suit by attachment against said goods.

Atid this defendant?answering admits, asJn said bill stated, 
that the said notefe given as aforesaid were made payable to 

- 30 thè order of Alexander Just, and not to the order of this de-
fendant, or said Aitken, and that the reason why said notes 
were so made payable, as this defendant believes, was that 
said Just, who Was interested in said purchase, should also, 
by his endorsement o f said notes, be held liable tor the said 
purchase money; -  , ; u < ; ! . ;

And this defendant answering-, denies that the complain-
ants ever applied to him, or to-said Aitken, to come to an 
account with them or that they ever applied to this, de-
fendant or to said Aitken, to make any deductions whatever 

40 from said mortgage, or ever spoke about any false measure-
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ments or excessive prices as to said stock of dry goods, but 
that on the contrary, the said complainant has uniformly ex-
pressed himself satisfied with the conduct and transactions 
of this défendant with himself and wife ; and that, though 
shortly after the- filing, o f this defendant’s original bill of 
complaint in this cause, for the foreclosure of the com-
plainant’s equity in the. said mortgaged premises, the said, 
complainant, W illiam II. Berryman, expressed himself dis 
satisfied to this defendant, because he had npt longer delayed 
the bringing his suit, and threatened that he would put in 10 
an answer and, keep him Aht of his money for two years, 
longer , on account thereof, yet be  ̂ never claimed or askecL. 
any deduction whatever to be made from the said moneys 
due on said mortgage. ti , i; ,. u;*

And this defendant further answering says, that the stock 
of dry goods and lease were sold Jo thecomplainants and said 
Just for the sum of nine thousand two hundred and seventy- 
six dollars and fifty-one cents, being the.sqm for,which said 
mortgage was given, which sum of money said comphiinants 
and said Just, after examining gf??^8 2(1
and-store sq  leased, agreed upo.njjieir Qwnjudgment.tp pay, 
as the fair, value thereof and th^t this. defendant made to 
them, or either o f themi.no representations, assurances, or 
agreement, as to the quality, quantities,, or cost prices o f  
said goods, except as above stated that the said goods were 
at their disposal to examine and look at, the cost prices of 
said goods being marked on them in tradesmens characters, 
the key to which was given to,the pomplainants and said - 
Just, or one of them, and that thpy had .every means and 
way-that this defendant had to judge and determine as to 30 
character, quality, quantity,, pud cost prices of said dry goods ; 
that when this defendant first handed said stock list to said 
William H . Berryman and Just, although it was given to 
him as, and he believed ,it; to be,: a true .statement of said 
stock, yet he gave them to understand that they should not, 
rely upon it and particularly told them to gp and examine 
the said goods themselves with-it, and see if it was correct ; 
that said store, at forty-one Catharine, street, was a retail 
store; and not a retail store pfi the first class; and that the 
said stock of goods there was an assorted stock, some o f the 40



44 C O U R T  O F E R R O R S  A N D  A P P E A L S

goods were o f good quality, others were poor, some were 
new, and some were old, as in all stocks of this description, 
but it was on the whole a fair average stock of dry goods for 
a store of that description; that this defendant and said 
James Aitken were, and had been for many years, wholesale 
dry goods merchants in New York , and that business mainly 
occupying their attention they were unable to take any par-
ticular charge o f said store in Catharine street, and therefore 
they put the same under the management and control of one 

10 Robert Cage, who conducted the business there for them, 
and employed such clerks as he needed to assist h im ; and 
this defendant and said Aitken having given up their whole-
sale store, being about retiring altogether from the dry 
goods business, directed said Gage to advertise the said stock 
o f dry goods and lease, at forty-one Catharine street, for 
sale, which the said Gage did ; and it was in answer to this 
advertisement that the said Berryman and Just came to this 
defendant to make said purchase.

And this defendant further answering says, that he is ad- 
20 vised by counsel and insists that he is not bound to answer 

the statements and allegations in said bill o f complaint con-
tained, as to the bringing of an action of ejectment by this 
defendant upon said mortgage, in the Supreme Court of this 
state, for that the same is improper subject matter to be con-
tained in said b ill; and this defendant is also advised and 
insists, that the said complainants are not entitled by their 
said bill, as prayed therein, to have this defendant restrained 
by the injunction and decree of this court from prosecuting 
said action of ejectment, or to the writ o f injunction thereby 

30 prayed; and this defendant prays that he may have the 
same benefit o f said objection to said bill, on account of said 
last named statement and prayers, being joined therein as if 
he had demurred thereto.

And this defendant denies all and all manner o f  unlawful 
combination and confederacy wherewith he is by the said 
bill charged, without this, that there is any other matter, 
cause or thing in the said complainants said bill o f com-
plaint contained, material or necessary for this defendant to 
make answer unto, and not herein and hereby well and suf- 

40 ficiently answered, confessed, traversed, and avoided or de-
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nied, is true, to the knowledge or belief o f this defendant; 
all which matters and things this defendant is ready and 
willing to aver, maintain, and prove, as this honorable court 
shall direct, and humbly prays to be here dismissed, with 
his reasonable costs and charges in this behalf most wrong-
fully sustained.

L. & A. ZABRISKIE,
Solicitors, and

L. ZABRISKIE,
Of counsel with defendants. 10

State o f New Jersey, county of Hudson, ss.— William Gra-
ham, the above named defendant, being duly sworn, upon 
hi® oath doth depose and say— that the matters .and things 
in the foregoing answer set forth, so far as they relate to his 
own acts, are true, and so- far as they relate to the acts o f  
other persons he believes them to be true.

W i l l i a m  «Gr a h a m *

Sworn to and subscribed, this 14th day of January, a . ®. 
1868, before me, at Jersey City.

I s a a c  K e m a i n e , M. C. 20

Replication.

[Filed January 16, 1868.]

These repliants, saving and reserving to themselves all 
and all manner o f advantage of exception to the manifold 
insufficiencies o f the said answer, for replication thereunto 
say that they will aver and prove their said bill to be true, 
certain, and sufficient in the law to be answered unto, and 
that the answer of the said defendant is uncertain, and un-
true, and insufficient to be replied unto by these repliants, 
without this, that any other matter or thing whatsoever in 30 
the said answer contained, material or effectual in the law to 
be replied unto, confessed and avoided, traversed or denied,
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is true; all which matters and things .these repliants are, 
and will be ready to aver, maintain, and prove as this hon-
orable court shall direct, and humbly pray, as in and by 
their said bill they have already prayed.

CIIAS. H. VOORIIIS, 
Solicitor for, and of counsel with complainants.

D e p o s i t io n s  f o r  C o m p la in a n t s .

[Filed February 5, 1868.]

Examination of witnesses, &c., in the above entitled cause, 
10 ' on the part o f the complainants, taken before me, Isaac 

RemUine, a master and examiner of said court, at my 
office, No: 7 Exchange Place, Jersey City, on Thursday, 
•Jane twentieth, eighteen hundred and sixty-seven, at ten 
o'clock in the forenoon, in the presence of Lansing Za- 
briskie, counsel for complainants, and Charles II. Voorhis, 
counsel for defendants.

The complainants offer in evidence a paper writing, pur-
porting to be a mortgage for $9276.51, dated the 23d of 
August, 1865, made by Jane W. Berryman, and William 

20 U. Berryman her husband, executed and acknowledged, and 
said paper is marked Exhibit C No. 1, on part o f complain-
ants, and offered in evidence.

WiRiam Graham, a witness produced on the part of com-
plainant, being duly sworn, deposes and says—I am the 
•complainant in this suit ; I have seen William H. Berryman, 
one Of the defendants in this suit, write.

Witness being shown a note marked Exhibit G 2, for 
n$1425j5?j05, dated August 23d, 1865, payable to the order of 
Alexander JuSt, and signed' W. H. Berryman, endorsed 

SO Alexander Just, sdyS—this is the signature of William II. 
Berryman ; I saw him write it.

Said note is offered In evidence, and marked Exhibit C% 
on part' o f domplainants.
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Witness being shown a note dated August 23d, 1865, for 
$1754/oV payable to the order óf Aléxander Just, signed 
W II. Berryman, endorsed Alexander Just, says the signa-
ture thereto is that of William II. Berryman ; I saw him

'Said note is offered in evidence, and marked Exhibit G 
Ào. 3, on part of complainants.

Witness being shown a note of the same date, for $1425 
6(L, sWned by W. H. Berryman to the order of Alexander 

Just, and endorsed by Kim, payable fifteeri months after date, 10 
Bays—the.signature thereto is that o f William H. Berryman.

Said note is offered in evidence, and marked Exhibit G No.
4, on part of complainants.

Witness being shown note of same date for $1724i9ü8¡J, 
payable to the order o f Alexander Just, signed W. II. Berry-
man, endorsed by Just, payable six months aftér date, says— 
the signature thereto is that of William II. Berryman- 

Said note is offered in evidence, and marked Exhibit G No.
5, on part of complainants. '

Witness being shown a nóte of same date fôr $1425Tñü°u»
signed W. II. Berryiriah, payáblé to the order o f Alexander 
Just, and endorsed by him, payable eighteen months after 
date, says—that the signature thereto is that o f William H.
Berryman. /

Said note is offered in evidence, and marked Exhibit 6
No. 6, on part of complainants.

Iam acquainted with the handwriting of Alexander Just ; 
the endorsements on the respective notés, jufet offered in 
evidence, are in the hand writing of Alexander Just ; thé last 
one, Exhibit C A V 6 ,’ was endorsed by him this day, just 30
before it was offered in evidence.

Quest. What was the consideration for which thesë notes
and this mortgage were given ?

Am. A  stock of dry goodë and the lease of the store No.
41 Catharine street, NéW York city; they were given as 
collateral for the mortgage, or rather the mortgage was given 
as collateral for them ; both were given at the samé time, for 
the same thing—that is the stock of dry goods and lease of
the store. ' ■ % ,

Quest. Was it agreed, before the goods were sold, that the 40
morteraire should be given to secure the payment ?
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Ans. Yes, sir.
Quest. Why were the notes given ?
Ans. They were given tq arrange the manner of payment.
Quest. When you sold the goods, was it understood that 

he was to give these notes, or was that an after arrangement?
Ans. When we sold the goods the arrangement was that 

we was to have $5000 cash, the balance to be secured by 
bond and mortgage; but in consultation afterwards with Mr. 
Berryman and Mr. Just, we agreed to take a bond and mort* 

10 gage for it all, so that they could have the $5000 cash to buy 
goods outside, to be able to carry on the business more pro-
fitably7—that’s the answer to that.

Question repeated.
The answer repeated.
Quest. When was it arranged that he should give these 

notes, and why ?
Ans. It was arranged when we agreed to take a bond and 

mortgage for the entire amount, and these notes were to 
regulate the mode of payment.

20 Quest. Were thes^ notes considered at the time as any 
part of the consideration for these goods, or was the mort-
gage the real security for which they were sold ? [Question 
objected to.]

Ans. The mortgage was the real security for which they 
were sold.

Quest. What was the real consideration for which these 
goods were ultimately sold?

Ans. The mortgage.
Quest. How did you become acquainted with William II. 

30 Berryman and his wife, or either o f them ?
Ans. I was introduced by Alexander Just to Mr. Berry-

man, and by W . II. Berryman to his wife.
Quest. Will you state the circumstances under which the 

purchase of these goods were made o f you?
Ans. Alexander Just came to me and said that he had a 

party that wanted to go in business, who had $5000 cash, 
and wanted to know if we would sell this party that stock 
o f goods and take the $5000 cash, and a bond and mortgage 
on their farm for the balance; we ultimately agreed to do it, 

40 and sold Mr. Berryman the stock of goods for his wife and
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Mr. Just; I mean, sold them to Mr. Just and Mr. Berryman 
for Mr. Berryman’s wife, one of the defendants; and the 
payments were arranged in this way by notes secured by 
bond and mortgage.

Quest. Was this mode of payment arranged afterward ?
Ans. It was arranged afterwards.
Quest. What was the fair value of these goods and lease at 

the time of the sale ?
Ans. The price at which they were sold, together with the 

lease of the store, was a low price for them at that time; I 10 
mean to say this, that the price was a low price for the goods, 
because there was a three years’ lease of the store, which, was 
sold with the goods at $1300 a year, which was worth $2500 
a year.

Quest. Have you had any conversations with Mr. Berry-
man and Mrs. Berryman since these transactions?

Ans. I have had several conversations with Mr. Berryman, 
and two or three with Mrs. Berryman ; they were perfectly 
satisfied, so far as their transactions with me were concerned.

Quest. Did they so express themselves? [Question ob 20 
jected to.]

Ans. Mr. Berryman thanked us repeatedly for our forbear-
ance and what we had d6he for him ; he wanted me to find 
him a party who wTould take a mortgage on his farm so that 
he could pay us, and he wouldn’t be particular about the rate 
of interest; he would allow almost any rate o f interest to get 
the money ; I sold out the stock of goods and the lease for 
him the following December—that is in December, 1865, or 
early in January, 1866; he since then placed money in my 
hands to be paid out for him ; I paid it out for him and 30 
handed him the balance when he called for i t ; I sold the 
stock of goods for him for eighty-seven and a half cents on 
the dollar, w'hich made $7832.20.

Quest. Had they sold much out o f the stock ?
Ans. They had been selling out of it some four months, 

and eight or nine days; this that I sold for this price was 
what was left; the price I first sold it to them for ninety 
cents on the dollar.

Quest. Did this last sale include the lease?
Ans. Yes, sir. 40

G
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Quest. In any of the conversations with Mr. Berryman or 
Mrs. Berryman, was anything said about these goods having 
been sold to them for more than they were worth, or did 
either of them find fault with their bargain ?

Am. Never a tvord, nor did they ever find fault with their 
bargain ; Mr. Berryman, last summer, called on me almost 
every week, sometimes oftener than that, and requested us to 
have a little patience with him, that he had his farm in the 
hands of agents, and had it advertised, and that he expected to 

10 sell it every week, when he would pay ns all up; he requested 
me to write him a dunning letter so that he could show it to 
his friends that they might help him raise the money; he 
then asked us to wait until he could get a government situa-
tion that he was then after; that if he could only secure that 
situation that he would have plenty of friends and plenty of 
money; after he got the situation he wanted os to wait a 
little longer; that he was watched by those who were look-
ing for the same situation; that he had no opportunity of 
taking money that was within his reach, on account of being 

20 watched.
Quest. At the time of this sale did you make representa-

tions to the defendants,.or either o f them, as to the quality 
o f these goods, or as to the character o f Alexander Just; and 
if so, what were they—were they true or false ? [Question 
objected to.]

Ans. I made no representations to them—I told both Mr. 
Just and Mr. Berryman to go and look at the goods, be sat-
isfied that they were a good value, and to see that the 
quantity o f goods were there that the invoice called for.

30 Quest. The defendants set up in their ahswer that these 
notes and this mortgage were obtained through your false 
representations in reference to the quality o f these goods, and 
as to the character of Alexander Just; did you ever make 
any such representations, and if so, what were they ?

Ans. No, sir; I made none, and the man who swore to 
that ought to be indicted.

Quest. What is the amount now due on this mortgage?
Ans. On the 15th of February, 1867, there was due $5265.- 

10, which amount, with interest, is still due; I have seen 
40 Mr. Berryman since this action was commenced; I told him



COURT OF ERRORS AND APPEALS. 51

I supposed it would be two or three months before this was 
reached and he would have the benefit o f that time; oh yes, 
he said, but it would take me two years now, instead o f twTo 
months, to get my money, as he would put in an answer.

And being cross-examined, he says—-I think I am forty 
years old on the 21st o f February last; I live at No. 97 West 
Forty-eighth street, New York city ; I might almost say I 
am a gentleman now, I do scarcely any business, I buy a few 
promissory notes sometimes; when I was last in business 
my occupation was a dry goods merchant; the last place wTe 10 
did business was at No. 20 Walker street, New York; by 
we, I mean our firm, composed of Graham and Aitken; 
before that we did business at No. 108 Chambers street, New 
York; before that at No. 6 Park Place ; before that at 86 
Cedar street; before that at 80 Cedar street; before that at 
54 Cedar street; before that at 35 Liberty street; before, that 
at No. 1 Bowery, corner Division street; before that at No»
7 Carmine street; I quit business at the place last mentioned 
about seventeen or eighteen years ago; the firm was not the 
same ; the firm was the same since January, 1859; that firm 20 
began business at No. 6 Park Place; we owned a store at 
No, 41 Catherine street, and had a man carrying it o n ; I 
couldn’t tell you accurately how long we carried it on ; from 
about eighteen hundred and sixty-two until we made this 
sale; Robert Gage carried it on for us; the place is now 
owned by Mr. Connery; I sold it for Berryman to him for 
$7832,20 ; that is the lease and stock of goods; in saying 
we owned the store, I mean we only owned the lease; Mr. 
Connery paid $3832.20 cash, and he gave two notes for 
$2000 each, far the balance; Berryman got these notes; I 30 
delivered them to Berryman; Berryman, gave one o f them 
to me afterwards, as part payment of the mortgage; $611,66 
of the cash was paid to William H. Leigh & C o.; $1020 was 

•paid to McIntyre and Gibson ; $591.91 was paid to Graham 
and Aitken; when Berryman’s first note became due they 
didn’t have enough money to pay it, and Mr, Just came down 
with what money they had, and gave me a note for the 
balance of the note; and that $591.91 was given to pay that 
new note ;  $682.73 was paid to Jacob L. Seixas; that made
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$2892.50; he paid me then on account of that mortgage 
$600, and the balance he put in his pocket.

Quest. How many notes did you get in all from Berryman, 
at the time when you got the mortgage ?

Ans. S ix; I can’t state the amount of the first one, for 
that is paid, and I have no record of i t ; it must have been 
about $1400; they were all dated August 23d, 1865 ; the 

10 first was for three months; the second was for six months, 
$1724.98; the next was nine months, $1754.14; the next 
is twelve months, $1425.50 ; the next is fifteen months, 
$1425.50; the next is eighteen months, $1425.50; the 
notes, when added together, I believe, made the same 
amount as that specified in the mortgage; Mr. Just paid 
the first note for Mrs. Berryman ; there has been paid 
on account o f this mortgage $600 in cash, on the 9th of 
January', 1866; Connery’s note for $2000, which has been 
paid ; nothing else has been paid on this mortgage; these 
notes and this mortgage were delivered to me at the same 
time, in Mr. Zabriskie’s office, at or about their date, by Mr. 

20 and Mrs. Berryman; they were both present at that time; 1 
don’t remember whether we made a bill o f sale o f the goods 
or not; we made an invoice in a book, and handed them the 
book ; we did that about that same day* in Catharine street; 
after we had the mortgage and notes, we took them over, 
and gave them formal possession ; I do not remember of 
giving them anything in Mr. Zabriskie’s office; 1 do not 
know that there was any person present, except Mr. Zabris- 
kie, Mr. and Mrs. Berryman, and myself; Just was not 
there; our firm owns all these notes, except $2600 that has 

30 been paid ; our firm owns this mortgage, too; the mortgage 
is to me, individually, but my' firm owns i t ; my firm I 
mean Graham and Aitken ; that is, myself and James Ait- 
ken ; he is at 25 Pine street; he has an office there, and 

• lives at West Hoboken, in this state.
Quest. Witness being shown Exhibit C No. 1, is asked to 

read the endorsement thereon signed W. G. ?
Ans. “  Received $449.02, as on the within ;”  it is in my 

handwriting; I did not receive that money ; I put that en-
dorsement there at the time the mortgage was received in 

40  Mr. Zabriskie’s office; I can’t say whether I was introduced 
to Mrs. Berryman, before I was introduced to her in Mr.
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Zabriskie’s office, when I received the mortgage; I was first 
introduced to Mr. Berryman, two or three weeks previous 
to that; I think the first time was in the street, in College 
Place; I couldn’t tell you whether he had then seen these 
goods or not ;. I was introduced to him as the man who 
wanted to buy the stock of dry goods and the lease ; nothing 
else occurred at that time; our meeting at that time was ac-
cidental ; I don’t know where I saw him next; between that 
time and the time I saw him in Mr. Zabriskie’s office, I saw 
him, say five or six times; I saw him at our office, and at 
41 Catharine street; I couldn’t tell you whether I saw him 
more than once in Catharine street before I met him at Mr. 
Zabriskie’s office with his wife, or not; I conducted the ne-
gotiation on the part o f Graham and Aitken ; Graham and 
Aitken owned the stock of goods in that store, since 1862 ; 
some of it had been bought a few days before; it was carried 
on the same as any other store; the value of that stock of 
goods was independent o f the lease; would at forced sale 
have brought seventy cents on a dollar—say $7500.

Quest. For what amount did you sell that stock and that 
lease to Berryman and Just?

Ans. The amount set forth in that mortgage and those 
notes. »

Quest. What wms that amount? [Question objected to.] 
Ans. $9276.51.
Quest. Were the six notes of which you have spoken given 

to pay that sum ?
Ans. Yes, together with the mortgage as security.
Quest. How long have you known Mr. Connery ?
Ans. I have known him since Decmber, 1865; he owns 

that place still; I have known Alexander Just for thirteen or 
fourteen years; I have knowrn him personally eight or nine, 
that is to converse with him ; I have never been connected 
in business with him in any way ; Berryman and Just carried 
on this store, 41 Catharine street, after we sold it to W. H. 
Berryman; Mr. Just had a paper from Mrs. Berryman au-
thorizing him to carry on the business for her; I have seen 
that paper; Just showed it to me once, some time after they 
bought out the place, and before Connery bought; he had 
to sho\v that as his authority for buying goods in the

10
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name of Mrs. Berryman ; be bought goods where I bad my 
office, from that firm ; we had no goods to sell then ; that was 
in 1865; soon after they bought the stock and store; I don’t 
remember whether he had then shown me this paper of which 
I have spoken; Mr. Just never bought any goods for Mrs. 
Berryman o f me or through me.

Quest. Did Mr, Berryman ever inquire of you with re* 
fereuce to the business capacity o f  Alexander Just ?

Ans. No,
10 Quest. Did he ever talk to you ou that subject ?

Ans. When, what time have you reference to ?
Quest. Did he ever do so, at any time ? ,
Ans. Since he sold that place, he has talked to me about 

Just; how he cheated him ; nothing else, that I remember, 
o f any consequence; he said Just bad taken goods away 
out o f  that store and sent them to his store in the country, 
[Conversation o f Berryman concerning Just objected to.] 

lie. never talked to me about Just’s integrity or. honesty 
before the place was sold to Connery; Berryman and Just, 

20 when I first met them, seemed to be personal friends; seemed 
to know each other very well; I have never seen the farm 
that mortgage covers; my partner saw it; he went out at 
the solicitation of Mr. Berryman; he wanted him to buy the 
place, or find him a customer; that was last summer—I 
think it was in July last; I don’t think we had the title ex-
amined, before we took the mortgage; he brought us all the 
papers, and the liens he said he had against it, the receipts, 
&c., and Just assured us that it was all right, that there was 
nothing against it;,Berry man begged us last fall not to fore-

go close, because if we did it would not .bring much more than 
the amount of our mortgage; we told him we didn’t want 
his farm, or didn’t want to .foreclose, we wap ted him to sell 
his farm to the best advantage, and pay us the mortgage; 
he said he was doing his best to sell i t b e  was as anxious 
as we were to sell it; he told us parties had been out there, 
and parties were going out to morrow, who, he thought, 
would buy it, he wanted us to take a new mortgage on it, or 
get some one who would, we told him we must have our 
money by the 1st o f January, as we were going into a busi- 

40 ness where we would be required to use i t ; I advised him to 
let the sheriff put it up and sell it at auction ; I told him I
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thought it would bring as much now as ever; I told him he 
might have a sheriff’s sale, and sell it as though it was being 
foreclosed; I did not tell him I would buy it or anything of 
the kind; I did not tell him I would take it for the amount 
of the mortgage; I didn’t want it; I wranted him to make 
the most he could out of it.

Quest. You have stated what Mr. Connery paid for the 
goods and lease together, how much of that sum was for the 
goods, and how much for the lease?

Arts. I don’ t know. 10
Quest. Did you not negotiate that whole affair?
Am. I did ; if I had not the sheriff would have negotiated 

Mr. Berryman out o f the shop in another day; Mr. Just was 
there up to the time I sold to Mr. Connery.

Quest. How much of the $9276.51 was for the goods, and 
how much for the lease?

Ans. It wasn’t sold in that way either time.
Quest. IIow, then, was that result reached—how was the 

amount ascertained?
Ans. The stock was sold at ninety cents on the dollar, I 20 

think, and at ninety cents it amounted to that $9276 51 ; it 
was the understanding that the lease should be assigned to 
the purchaser, but the lease was, notwithstanding, part of the 
consideration.

Quest. Why was $611.66 paid to W. H. Lee & Co. ?
Ans. Because they had to put on an attachment against 

Mrs. Berryman for merchandise, and the goods would have 
to be sold subject to the attachment unless we became re-
sponsible ; I only know from Berryman and Just that it was 
for merchandise. •

Quest. Why was $1006.20 paid to McIntyre and Gibson ?
Ans. Berryman agreed to pay that as soon as he sold out 

and could get the money, else an attachment would be put 
on by them, too ; that was for merchandise for the store.

Quest. For what were $682.73 paid to Jacob L. Seixas?
Ans. That was paid on an order given by Berryman to 

Jacob L. Seixas on me, as the sale could be completed, and 
the money paid over; this was for merchandise too, for the 
same store—so I understand ; Berryman took one of the two 
notes for $2000; I do not know what became of it; it never 40 
came back to me or my partner.
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Quest. Have Graham and Aitken parted with any of these 
five notes ?

Ans. No.
Quest. You have said that on the 15th day of February, 

1867, there was owing on these notes and mortgage $5265.- 
10, did you read from a statement in writing here, showing 
that amount to be so owing ?

Ans. Yes, sir.
Quest. Produce that statement ?

10 Ans. Here it is. Said statement is offered in evidence, 
and marked Exhibit D  No. 1, on part of defendants. [Offer-
ing of exhibit objected to by counsel for complainants.] I 
have lived in New York about nineteen years; I am not a 
native o f New York ; I wras born in Ireland.

Quest. Did Mr. Berryman buy $5000 worth of merchan-
dise outside of what he bought from Graham and Aitken ?

Ans. I don’t know anything about it.
Quest. Did you, at the time of the sale, understand that 

Alexander Just was to have an interest, or to share in the 
20 business?

Ans. I knew he was to be there; I didn’t know anything 
of his having an interest.

Quest. Was that part of the inducement to you for selling?
Ans. There was no inducement to me at all; I could sell 

to anybody that wanted to buy.
Quest. How came Just to talk to you about having a man 

to buy that property ?
Ans. I think he had advertised the property; he came the 

same as anybody else wxmld come.
30 Quest. How long had it been advertised?

Ans. I don’t know\
Quest. Was he to be paid or rewarded in any way for help-

ing you make a sale ?
Ans. By me— no, sir; nor my partner.
Quest. How7 often had Just talked w’ith you about it before 

he introduced Berryman to you as the man w7ho wanted to 
buy ?

Ans. That I don’t know—probably two or three times; I 
had given him my price, and so on—I sold for that price.

40 Quest. Did I understand you to say that you do not own
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this mortgage, or any of the notes, but that they all belong 
to you and your partner, Mr. Aitken, and that the amount 
owing on them is not owing to you, but to you and your 
partner, Mr. Aitken?

Ans. The amount is owing to me and my partner, and 
not to me individually ; by my partner, I mean James Aitken.

Direct examination resumed.
Quest. In whom is the legal title to this mortgage—is it in 

you, or is it in Graham and Aitken ? [Question objected to.] 10
Ans. It is in myself, William Graham.
Quest. Did you ever make any assignment of the mortgage 

or your interest in it to any body ?
Ans. No, sir.
Quest. Do you continue to hold it in the manner in which 

it was originally given, and did you so hold it at the time 
this suit was commenced ?

Ans. I d o ; I have always held it.
Quest. In disbursing the money received by you from the 

defendants from the sale of this property, as you have stated, 20 
did you do it according to the directions and with the con-
sent of the defendants ?

Ans. Yes, sir; Mrs. Berryman came down to complete 
this sale ; she completed it through me and asked me to 
take charge o f it; this man wouldn’t buy it unless I would 
be responsible for the title.

Quest. In ascertaining the amount due upon this mortgage, 
as you have stated, have you given credit to the defendants 
for the amount endorsed upon the mortgage as paid ?

Ans. I don’t think I have. * 30
Quest. How is it you have not done so—is it an oversight ?
Ans. I have not done so ; I believe it is an oversight; the 

endorsement of $449.02 was made at the time for the pur-
pose of including the interest on the amount of the mortgage 
iu excess o f $5000, for the time the mortgage had to run; at 
least, that is my impression ; I can’t state positively now.

Quest. Can you state positively whether the credit has been 
allowed of this $449.02 ?

Ans. I cannot state positively now ; I have given defend-
ants credit for the $2000 note of Connery.

i i
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Cross-examination resumed.
Quest. Has your ownership in this mortgage and these 

notes ever been different from what it now is?
Ans. No, sir; I always owned it legally, and I own it legally 

now ; my partner and I are still doing business together and 
interested with each other.

W i l l i a m  G r a h a m .

Subscribed and sworn to, this 20th day of June, a . d . 1867, 
at Jersey City, before me.

10 I s a a c  R o m a i n e , M. C.

Alexander Just, a witness produced on the part of the com-
plainant, being duly sworn, deposes and says—I reside in 
English Neighborhood; I know Jane W . Berryman and 
William II. Berryman, the defendants in this suit; I have 
known them about twelve years; we have been intimate for 
quite some time; on visiting terms for eleven or twelve years; 
I have known Mr. Graham for nearly eighteen years; I in-
troduced Mr. Berryman to Mr. Graham; I can’t say exactly 
when it was; it was in reference to the sale and previous to 

20 it about two or three weeks; the purpose for which I intro-
duced him was my wife and Berryman’s wife had been talk-
ing about Berryman’s getting a store and finding money, 
the sum of $5000 was bis proposition, and he wanted me to 
take charge of it; I was with Mr. Berryman when he talked 
with Mr. Graham about purchasing the stock of goods and 
store; Mr. Berryman was there, at the store No. 41 Cath-
arine street, before he bought the goods;*he liked the loca-
tion and wanted to have it under any circumstances; I did 
not hear Mr. Graham make any representations about these 

30 goods at any time.
Quest. Was the bargain, in reference to these goods, be-

tween the parties made in your presence ?
Ans. I think it was."
Quest. When Mr. Berryman went to look at these goods 

before the sale, what did he say in reference to his satisfac-
tion with them ?

Ans. He was perfectly satisfied—expressed himself so.
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Quest. What was the value o f these goods at the time of 
the sale ?

Arts. Ninety cents on the dollar was considered the value 
of them, in connection with the lease; they were considered 
a fair value for the price paid for them ; by ninety cents on 
the dollar, I mean ninety cents on the dollar o f the cost 
price to Mr. Graham.

Quest. Did you ever refer Mr. Berryman or Mrs. Berry-
man to Mr. Graham as.to your capacity for business ?

Ans. No, sir.
Quest. What was the character of your acquaintance with 

Mr. Berryman before this sale, or before you introduced him 
to Mr. Graham ?

Ans. Nothing further than this, friendly calls and riding 
with him in the cars; I was very intimate with him ; when 
he Wanted anything he came to me ; at the. time of this sale 
he owed me money on a bill for groceries, that stands on 
the books in English Neighborhood to-day; I don t know 
what the name of the place is where Bergman lives, about 
a mile and a half from Hackensack station; he has lived 
there as long as I have known him.

Quest. With whom were you the more intimate at the time 
of this introduction of Mr. Berryman to Mr. Graham, with 
the former or the latter ?

Ans. With the former—with Mr. Bferryman.
Quest. Was Mrs. Berryman interested in this store at No. 

41 Catharine street ?
Ans. Yes, sir; solely interested, I believe.
Quest. Who furpished the funds and the credit ?
Ans. None was furnished ; I lent him money to keep him 

goiug until he sold some of the stock that Mr. Graham had 
sold to him ; I can’t tell you the exact amount which was 
sold while Berryman had the store, without the book which 
Mr. Berryman has in his possession, or had ; he took it away 
from the store; everything is entered in that book that I ever 
had anything to do with ; the sales are entered, and what 
money was paid out, and what he drew out himself, individu-
ally, from the first day we commenced to sell, 1 believe.

Quest. What is the amount of the daily sales, during the 
time the defendants had the store ?

10
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Ans. I suppose they would very from $25 to $200 and odd 
dollars.

Quest. What should you judge was the average? [Ques-
tion objected to.]

A  ns. I can’t tell; the weather was very bad, and the sales 
were very light; I was not interested in the store; I was 
employed there on a salary; the occasion of the sales being 
very light was bad weather; the stock was very light and 
we didn’t have money to buy goods.»

10 And being cross-examined he says—my salary was $2000 
a year, but I didn’t get any., except a few goods which 
appears in the books; Mr. Berryman w’anted me to take 
plenty of goods and fill the store in English Neighborhood, 
but I declined; I have no store there— my wife has, I can’t 
own anything myself; I have not seen either Mr. or Mrs. 
Berryman since I parted with tbem, at No. 41 Catharine 
street.

Quest. Are you on good terms with Mr. Graham, and did 
you come here to-day at his request, without subpoena ?

20 Ans. Yes, sir.
Quest. Then you are not now on visiting terms with Mr. 

and Mrs. Berryman ?
Ans. No, sir.
Quest. What difficulty have you had with them ?
Ans. None that I am aware of.
Quest. Has your wife had some goods, too, from the store?
Ans. These are the goods that I allude to.
Quest. To what amount ?
Ans. I really don’t know to what amount.

30 Quest. Have you had any litigation with Berryman and 
his wife ?

Ans. No, sir ; not that I know of.
Quest. What was your business before you engaged to go 

* to this store in New York?
Ans. I was in the dry goods business—I have been all my 

life ; I was not in the dry goods business, except at home for 
my wife, at the time I went in the employ of Mrs. Berryman; 
I have been unable to do anything in my own name since 
1857; while I was with Mr. Berryman my health was very
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barl, I had erysipelas in the face, so that I had to be away a 
great deal, five or six weeks, the latter part of the period I 
was with Mrs. Berryman ; before that my health was pretty 
good; I was at the store regularly; I have the paper under 
which I was employed ; it is not here, it is at home; I have 
never had a settlement with Berryman and his wife; I don’t 
know how much they owe me ; I haven’t brought any suit to 
recover i t ; I am a native of Scotland, I came here in 1845 , 
my wife had no interest whatever in this store No. 41 Catha-
rine street; my wife has had a -store at English Neighbor-10 
hood since we came down there, a little over two years 
since; we moved there from New Bridge; my wife never 
had a store before that; two or three different men assisted 
me in the store; they were employed by Mrs. Berryman.;
Mr. Berryman used to come down every day and nearly 
smoked us all out. He drew out the money pretty fast.

A l e x a n d e r  J u s t .

Subscribed and sworn to, this 20th 4ay June, a . ©. 1867, 
at Jersey City, before me.

Isaac  Ro main e , M. C.

Whereupon the examination was adjourned to Wednesday, 20 
July 15th, a . d . 1867, at 10 o ’clock a . m., at the same place.

At which time and place the examination was resumed in 
the presence of the counsel of the respective parties.

John Moore, a witness produced on the part o f the 'com-
plainant, being duly sworn, deposes and says I reside in 
the city o f New York—am at present engaged in the dry 
goods business; I know the complainant in this suit, Mr. 
Graham; I am not acquainted with Mr. Berryman—I know 
him by sight; I have been in the employ of Robert Gage— 
his business was a dry goods merchant—-his place o f busi- 3 0  

ness was at 41 Catharine street; it is from three years to 
three years and a half agoT—I lived with him a year before 
he sold out—I do not know when he sold out—he sold out 
to Mr. Berryman, and, I think, Mr. Just at least Mr. Just 
looked over the stock; I always understood that it was Mr. 
Gasre’s stock.
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Quest. Who took the stock of goods after Mr. Gage gave 
it up ?

Ans. Mr. Graham got it in his own hands and sold it to 
Mr. Berryman; I was employed in the store up to the time 
the stock was delivered over to Mr. Berryman ; I saw Mr. 
Berryman and Mr. Just in the store before the stock was 
given up—they used to come there to look over the stock.

Quest. State more particularly what they did on these oe- 
casions when they came to the store ?

10 Ans* Mr. Berryman didn’t look over the stock, he seemed 
to leave Mr. Just to look over it ; I don’t know that Mr. 
Berryman knew anything about the business; when they 
came to the store Mr* Just went behind the counter and 
looked over the stock, and I told him the prices of the goods 
as he examined them, and he didn’t seem to find any fault 
with the prices; I can’t say how many visits Mr. Berryman 
;and Mr. Just made to the store before the stock was deliv-
ered up—they were there two or three times; we measured 
all the stock before they took it—there was a list in writing

20 made out of the stock; the goods were put down at first cost 
prices, some were put down at less.

*Quest. Did they have this book containing a list of the 
stock when they came to the store ?

Ans. They did not, not as I know7 of—Mr. Graham had 
it; they did not have a copy from the book as I know of.

Quest. At what prices did Mr. Berryman buy these goods* 
at the prices put down 4n the book ?

Ansj At the prices set down in the books— that was the 
"first cost.

30 Quest. Do you or not know what sum was actually paid 
by Mr. Berryman for these goods?

A.ns. No, sir.
*Quest. Did Mr. Berryman appear to be satisfied with these 

goods on these occasions when he was at the store, or not?
Ans. I can’t say as to Mr. Berryman, he made no remarks 

or suggestions; Mr. Just appeared to be satisfied, and I un-
derstood he was the party who made the purchase for him; 
on two or three of these occasions Mr, Berryman and Mr. 
Just were present together.

4 0  Quest. Were all these goods that this stock list called for, 
in the store at the time Mr. Berryman took it ?
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Am. I believe they were.
Quest. You said you gave Mr. Just, in Mr. Berryman’s 

presence, the prices of these goods—were these the prices 
named in the stock list you have spoken of?

Ans. Yes, sir.
Quest. Was Mr. Just, in the inspection of goods, acting for 

or on behalf o f Mr. Berryman ? [Question objected to.]
Ans. He was acting for Mr. Berryman.
Quest. Who was Mr. Just acting for in this inspection of 

these goods ? [Question objected to.]
Ans. For Mr. Berryman.

And being cross-examined, he says—
Quest. H ow  do you  k n ow  that ?
Ans. By seeing Mr. Berryman there along with him— 

that’s all I know about his acting for Mr. Berryman in this 
matter; Mr. Gage is now doing business in Brooklyn as 
clerk ; I do not know if Mr. Gage sold to Mr. Graham— Mr. 
Graham took the stock and sold It to Mr. Berryman; when 
Mr. Graham took the stock I was clerk for Mr. Gage ; while 
Mr. Graham had the stock I was in Mr. Gage’s employ—I 20 
am now in Mr. Johnson’s employ; the first time I saw Mr; 
Graham was when I went to Mr. Gage’s store; I cannot say 
at what price Mr. Graham took the goods; the goods were 
sent from Mr. Graham’s store, down town, to the store 41 
Catharine street, and he sent hills with the goods when they 
came up; all the goods on the stock list were not taken 
from Mr. Graham’s store.

Quest. How long did Mr. Graham take these goods before 
lie sold them to Mr. Berryman ?

Ans. I don’t know when they were taken by Mr. Graham. 30
Quest. Was not Mr. Gage in the employ of Mr. Graham, 

while you were in Mr. Gage’s employ ?
Ans. I suppose so; I was always under the impression 

that Mr. Gage was the proprietor of the store;
Quest. Did you not hear Mr. Graham say here a. few 

moments ago that Mr. Gage was only their agent, in their 
employ ? [Question objected to.]

Ans., Y e s ; I did hear him say so.
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Quest. What did Mr. Graham, a few moments ago, say 
about Mr. Gage-being only his agent ? [Question objected to.]

Ans. He said that he was really agent for him; that he 
only employed the clerks.

Quest. What clerks were there—give their names?
Ans. Mr. F 037, Mr. Calder, Mr. Hernidge, aud myself; 

there were four.
Quest. Were are these three now ?
Ans. There are two doing nothing, and Calder is with A.

10 T. Stewart & C o.; I have known Just this fifteen years; I 
did not know him in the old country; I first lived with him 
iu the store in Catharine street as clerk; he and I are old 
friends; we are now on speaking terms.

Quest. Were you present when Mr. Just took possession?
Ans. I was; I did not remain there very long after he 

took possession ; he took another clerk with him and com-
menced to fix the goods on the shelves; Just and Berryman 
were there not very long, perhaps an hour, on these occasions 
o f which I have spoken ; the stock book was made three or

20 four days before they got possession ; the tickets were all ou 
the goods; it was not more than two or three weeks after 
they first came there that Just took possession ; I am certain 
we did not continue to sell the goods until Just took posses-
sion ; the store was closed for two or three days; I forget 
how long it was closed.

Quest. Was it closed at all during business hours?
Ans. I believe it was.
Quest. What was the value o f those goods ?
Ans. I couldn’t tell that.

30 Quest. Was not the dry goods trade ver}r dull at that time ?
Ans. It was not particularly dull at that time.
Quest. Were not many of these goods of an inferior quality ?
Ans. There was bad stock among them, like every other 

old stock.
Quest. Had not a very large part of this stock come from 

the store o f Graham and Aitken ?
Ans. Yes; there had considerable o f it come from their 

store.
Quest. Have you seen Mr. Just frequently since that time?

40 Ans. I have not; 1 have seen him two or three times.
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Quest. Did you see him quite often while he had that store ?
Ans. No, sir; I was not in the city7 at all at the time he 

had it ; there wras a very respectable nice trade at that store ;
Ido not know that Mr. Just and Mr. Graham were very 
intimate; I am not a native of New Y ork ; I was born in 
Ireland ; I have, been in this country about twenty-five years;
I can’t say that Mr. Graham was at the store with Mr. Just 
on any of these occasions, except the morning they took 
possession.

Quest Was Berryman there when Just took possession ? 10
Ans. I think he was there that morning.
Quest Don’t you recollect that when Just was there look-

ing at the goods, the prices of some of them were marked up 
higher ?

Ans. He might have thought so ; I have no knowledge of 
their having beeu marked up ; I didu’t do i t ; we took nothing 
but what they cost; some of the goods were bought when 
they were very high; they might possibly have been bought 
for less at that time.

Quest Is not Mr. Just a man of very intemperate habits? 20
Ans. I don’t know much about him ; I have heard some 

say so.
Quest. Were the goods which had been sold the day before 

taken off the stock book when Mr. Just took possession ?
Ans. I expect they were taken o ff; if there were any goods 

sold after the stock was taken, they were taken off the stock 
book; I was not the book keeper wdiile I was there; Mr. 
Gage was the book keeper.

Direct examination resumed.
Quest Were any of these goods sold between the time 30 

when Mr. Just and Mr. Berryman inspected the stock, and 
the time they took possession of the store ?

. Ans. I cannot recollect whether goods were sold up to the 
time they took possession or not, but what goods were sold 
I think must have been taken off the stock book ; Mr. Gage 
can answer that question better than I.

J o h n  M o o r e .

i
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Subscribed and sworn to, this 17th day of July, a . d . 1867, 
at Jersey Oity, before me.

Isaac  Ro maine , M. C.

Depositions for Defendants.

[Filed February 5, 1868.]

Take notice o f examination of witnesses in above cause, 
before Isaac Romaine, esq., one of the masters of this court, 
at his office in Jersey City, on Wednesday, the sixth day of 
November next, at eleven o ’clock a . m.

10 Your obd’t servant,
CIIAS. H. VOORHIS,

Solicitor of defendants.
Dated October 81, 1867.

Examination of witnesses, &C;, in the above stated cause, on 
the part o f the defendants, taken before me, Isaac Ro-
maine, a master and examiner of said court, at the office 
of Charles H- Voorhis, No. 1 Exchange Place, Jersey City, 
on Wednesday, the sixth day of November, in the year 
eighteen hundred and sixty-seven, at ten o ’clock in -the 

20 forenoon, in presence of Charles H. Voorhis, of counsel 
with defendants, and Lansing Zabriskie, o f counsel for 
complainant, pursuant to notice.

Thomas Porter, a witness produced on the part o f  the de-
fendants, being duly swo'rn, deposes and says—I reside in 
New York city; I am in the dry goods business; that has 
been my occupation for twenty-eight years; the last twenty- 
four years I have been in New York city; I know William 
Graham, the complainant in this case; I have known him 
two years, or more; I know the defendants in this cause* 

30 Mr.' Berryman and wife; I have been employed at No. 41 
Catherine street— was employed there six weeks; I was 
there at the time this place was sold to Mr. Berryman and 
Just; I think it was about the second week in August— 
August, 1865; Mr. Just met me on the corner of Chambers
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street and Broadway, and asked me what I was doing , I 
told him I had nothing to do for three weeks to come ; he 
said, in reply, he was very glad he had met m e; that I was 
last the man he wanted to assist him to take an inventory 
of the stock which he had purchased in Catherine street, in 
connection with a partner, and which was worth some 
$75,0 0 0 ; he then asked me for my address, which he wrote 
down in his memorandum book, and said I would hear from 
him in a day or so $ I received a note from him the follow-
ing evening, and requested me to meet him in Messrs. Gra: 16 
ham and Aitken’s office the next morning; I saw him the 
next morning at the place designated, and was appointed to 
meet him on the Monday following, at his store in Catha-
rine street; on that day the inventory was taken, I think, 
by Mr. A itken; Mr. Gage was there, and Mr. Just; Mr. 
Berryman was not there ; it was some days afterwards that 
I first saw Mr. Berryman there; it must have been a w e e k - 
full that—before Mr. Just took possession ; during that week,
Mr. Graham said I might consider myself in his employ ; I 
was present when possession was given of the store and 20 
stock; he called me up to witness the transaction ; he said 
after that I must consider myself as employed by Mr. Just;
Mr. Graham, Mr. Just, and myself were present then; I 
continued employed at that store for about six weeks from 
that tim e; I was, at that time, a good judge of the value 
and quality o f dry goods; the condition of those goods was 
a very bad one in every respect; they had been badly kept, 
and apparently a long time on hand ; a great many of them 
were shop-worn and damaged by constant exposure on the 
sidewalk; there were a great many remnants in the store, 30 
and a great many unsaleable goods ; I think fifty cents on 
the dollar would be a good price for them ; by fifty cents on 
the dollar, I mean fifty cents on the dollar o f what they 
cost; part of the stock consisted of made-up goods; there 
was a considerable number of cloaks there— ladies cloth 
cloaks—and thin summer cloaks* made from a lighter ma-
terial • I should think the value of them was very little; 
they were out of style, and been rendered unsaleable by 
being exposed on the sidewalk; the shawl stock was equally 
as bad as the cloaks; it was not looked upon as being a 40
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very valuable stand, but was a very fair stand for business- 
after the inventory was completed by Mr. Just and I we 
found short measures frequently ; these short measures were 
found after the place was delivered to Mr. Just; Mr. Just 
made the matter o f short measurements a complaint to Mr. 
Gage; there was some difficulty about the prices the goods 
had beeu taken at; he charged Mr. Gage with having the 
prices marked up from the original cost; from my know-
ledge of the value of goods, I should think it had been done; 

10 the stock of goods in the store was replenished to a very 
small extent while I was there ; there was very little busi-
ness doing at the store during the six weeks I was there; 
Just professed to know the value of these goods; the style 
o f the firm was Alexander Just, agent; I first saw Berry-
man the early part of the week following that I went there 
in tlje employ of Mr. Just and Mr. Graham ; I know Johu 
Moore ; he is a dry goods salesman; he is employed at the 
corner of Catharine and Madison streets; it is reported it is 
Mr. Graham’s business; Mr. Crow has the superintendence 

20 o f it; he has been employed there since last spring; I.know 
o f his being employed at No. 41 Catharine street; he was 
employed there by- Mr. Gage the time Mr. Just took posses-
sion ; lie wus not present when possession was delivered; he 
was present when the inventory was made; Mr. Just and 
Mr. Graham are intimate; they appear to be very old ac-
quaintances ; it was understood that the lease of this pro-
perty or store went with the stock; I would say that the 
lease was of no value, for it was advertised a long time, with 
no takers— from February until Just took it; I used to pass 

30 there three or four times a day, and saw in the windows 
that the lease and stock was for sale.

And being cross-examined, he says—
I should say the best o f these goods had been some months 

on hand; I judge they had beeu some months on hand from 
their appearance, their value, their style— they had been pur-
chased when goods were much higher than they were at that 

' time; by the original prices marked on the goods; I mean 
the prices they were marked at.
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Quest. What do you mean by the original price marked 
on the goods?

Ans. I mean the price at which they were purchased by 
Mr. Gage,

Quest. What do you mean when you say the prices on the 
goods ?

Ans. The prices that were marked on them.
Quest. That is, you mean the prices at which they were 

bought ? ■
Ans. At which they were represented to have been bought; 10 

these prices were marked on the goods in private characters, 
and these prices were the prices at which they were mentioned.

Quest. Did you not state, in your direct examination, that 
you should judge the prices of these goods had been marked 
up?

Ans. I did.
Quest. You state that from the prices marked on the goods 

you should judge they had been on hand some time t 
Ans. Yes, sir; judging from the style and condition of the 

goods, too. 20
Quest. Do you believe that price mark was a correct one? 
Ans. No, sir.
Quest. Well, now, if you think it was not correct, how do 

you judge from it that the goods were bought some time ago?
Ans. I judge from it in connection with the condition in 

which the goods were, also in connection with the style ot 
goods.

Quest. What connection do you make with a false mark 
put upon goods, and their condition and style ?

Ans. I connect them as I would any other facts; I was 30 
present when the inventory was taken—I assisted Mr. Moore 
in handing the goods down and Mr. Aitken took the prices;
Mr. Just was present part of the time, but they had a 
squabble and he got angry and left. '

Quest. Was not the price placed down in that inventory, 
the price agreed upon by Mr. Just and Berryman l 

Ans. Yes, sir; I so understood it.
Quest. Why did Mr. Graham tell you that you might con-

sider yourself in his employ7 ?
Ans. Because Mr. Just had old debts or judgments stand- 40
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ing over him, and which he was afraid the stock might be 
taken from him to satisfy these old claims.

Quest. Did you not know that the reason you miglrt con-
sider yourself in my employ, wrns waiting for Mr. Berryman 
to give security for the merchandise ?

Ans. «No, sir, I knew nothing about any security he was 
giving, or about any of their private arrangements, or what 
they were to give for the stock.

Quest. Do you know that when Mr. and Mrs. Berryman,
10 gave settlement for the stock of the goods, I delivered them 

up formal possession ?
Ans. I have reason to believe so, and I was also called up 

by Mr. Graham to Mr. Just; I was told by Mr. Graham to 
consider .myself in future in Mr. Just’s employ—the place 
had been transferred and was legally his; I don’t remember 
Mr. Berryman’s name being mentioned.

Quest. Was not Mr. and Mrs. Berryman present when that 
conversation took place ?

Jins. No, sir.
•20 Quest. Were you ever in business for yourself?

Ans. I was, sixteen years.
Quest. Where ?

Ans. In Third avenue, New York city.
•Quest. Was this a fair average stock of dry goods, for a 

«tore that had been running five or six years ?
Ans. I think the cloak and shawl stock was heavy, too 

lieavy, in comparison to the amount of other goods.
Quest. You say there was some shawls damaged—was not 

the price o f them much less than a perfect shawl would be ?
4K) Ans. No, sir.

Quest Do you remember what the price o f those light 
•cloaks were?

•Ans. They ranged from five to ten dollars, to retail, as far 
•as I  can recollect.

Quest. Was there nothing lower than five dollars ?
Ans. I have no recollection o f it.
Quest. Will you swear there was not ?
Ans. To the best o f my knowledge.
Quest. At that time what would a good cloak cost, to buy it ?
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Ans. Made as those were made, and of the same material, 

about the same price.
Quest. Do you mean to say you would get a good cloak of 

of the same kind for the same price?
Ans. Yes, sir.
Quest. Is it usual to put goods in show windows and out-

side the door?
Ans. Yes, sir; but they are changed about once a week.
Quest. Do they get more or less soiled by being so exposed ?
Ans: Tee, sir ; the longer they are out the worse they j(j. 

look, and the more unsaleable they become-.
Quest. Is that applicable to goods in all stores ?
Ans. Yes, sir.
Quest. Were you there when Mr. Just and Mr. Berryman 

took possession ?
Ans. I saw very little o f Mr. Berryman, and have no re-

collection of him until at least one week from the time X 
went there.

Quest. Were you there from the time Mr. Just and Mr. 
Berryman took possession ? [Question objected to.] 20“

Ans. I was there from the time Mr. Just took possession;
Mr. Berryman was not there.

Quest. How long were you there altogether ?
Ans. About six weeks.
Quest. How often did you see Mr. Berryman there during 

the six weeks ?
Ans. Well, after the first week I saw him almost daily.
Quest. What did he do when he was there daily ?
Ans. Didn’t do anything.
Quest. Did he go behind the counter ? 30
Ans. Yes, sir; once or twice he set in a chair and smoked 

a cigar—that was his usual occupation.
Quest. Did he ever go to the money drawer ?
Ans. Yes, sir.
Quest. Did he ever take any money out of the drawer to 

your knowledge ?
Ans. Yes, sir; in Mr. Just’s absence.
Quest. Did he take charge in Mr. Just’s absence?
Ans. He appeared to, though he had little to say.
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Quest. Do you know of his taking goods away for his own 
use ?

Ans. After they were charged.
Quest. Did he charge money too when he took it ?
Ans. Yes, sir; and a memorandum was left in the drawer, 

and when Mr. Just came he would collect them and enter 
them in a book.

Quest. Was you cashier there ?
Ans. I was when Mr. Just and Mr. Berryman were not 

10 there; I was cashier, salesman, and porter at one time—I 
had the whole thing on my shoulders.

Quest. How many new goods do you suppose went into 
that store during the six weeks you were there?

Ans. Not more than $2000 worth.
Quest. Then your stock was not very well assorted ?
Ans. It was not assorted; Mr. Just was away a great part 

o f the time, and we could not get any one to buy goods or 
anything else for us.

Quest. I f your stock had been better assorted, would you 
20 not have done a more profitable business ?

Ans. Yes, sir.
Quest. Did you ever hear Just complain that Berryman did 

not put the money in the business that he promised to ?
Ans. No, sir; he would always boast that Mr. Berryman 

was worth $75,000, and could raise $10,000 any day he 
wanted to make a purchase; that he had a friend in the 
Butchers and Drovers Bank from whom be could get any 
amount he wanted.

Quest. Do you know John Moore to be in Mr. Graham’s 
30 employ ? .

Ans. I do by rumor; the store in which he works is sup-
posed to be Mr. Graham’s; Mr. Crow is superintendant of 
the place.

Quest. Are you willing to swear that Mr. Graham owns 
the*place, corner of Catharine and Madison streets?

Ans. No, sir.
Quest. Are you willing to swear that he has any interest 

in that place, in any shape or form ?
Ans. No, sir.

40 Quest. Do you know who keeps that place ?
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Ans. I do not; common report says it is Mr. Graham’s.
Quest. How do yau know that Mr. Just and Mr. Graham 

are on intimate terms?
Ans. From what Mr. Just has said, and from the friendly 

manner in which Vie has spoken of Mr. Graham.
Quest. Is that all you know of their intimacy?
Ans. That’s all I know.
Quest. Did Mr. Just speak in a very friendly way of Mr. 

Berryman ?
Ans. I believe he did ; I have no recollection of his having 10 

spoken otherwise.
Quest. Did Mr. Just and Mr. Berryman seem to be on 

intimate terms during the six weeks you were with them ?
Ans. They were very little together during my stay ; when 

Mr. Just was there Mr. Berryman was not; the business 
was left to Mr. Just’s management.

Quest. When Mr. Just aud Mr. Berryman met there did 
they seem to be friendly ?

Ans. Yes, sir; Mr. Berrymau used to complain bitterly of 
Mr. Just’s neglect of business. 20

Quest. You say the lease went with the stock, how do you 
know-that?

Ans. It was so advertised in the show window.
Quest. Will you repeat, as near as possible, how that ad-

vertisement in the show window read ?
Ans. I can’t be positive about the words, whether it was 

“ to let,” or “ lease and stock for sa le ;” the two were con-
nected, that I am positive of.

Quest. Then when you say in your direct examination that 
the lease went with the stock, do you mean that the lease 30 
was thrown in?

Ans. No, sir; I mean that the lease was held out as an 
inducement for some one to purchase the stocK.

Quest. You say the lease was of no value, how do you 
know that ?

Ans, From the fact that it was held so long and no one to 
take i t ; and that the dearness of the stock would overbalance 
any inducement there might be in that lease for any purchaser;

Quest. Do you know what they were asking for that lease, 
separate from the stock ? 40

K
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Arts. I do not.
Quest. Do you know how long that lease had to run?
Ans. I know from what Mr. Just says, that it had a year, 

from the following May, to run.
Quest. Do you know what the yearly rent of that store was?
Ans. Only from what Mr. Just says.
Quest. Then if you do not know what the yearly rent of 

the store was, how do you know that the lease was of no 
value ?

10 Ans. I know the rent was $1300, from having seen it 
counted out, and from the tenant in the basement having 
given up, and Mr. Just trying to let it again; it was then 
Mr. Just stated what the rent was; Mr. Just was debating 
in his own mind whether, he would connect it wdth the store 
or re-let it ;. he got $25 for the basement— $300 a year.

Quest. Were you conversant with what stores were letting 
for in the same block, and. in the block below, at the same 
time?

Ans. In a measure, I was; I had heard several rents quoted. 
20 Quest. Did, or do you know what the lease and fixtures 

of the store on the corner above was sold for ?
Ans. No.
Quest. Do you know’ what such a store and basement on 

that block, or the block below, w’ould rent for at that time?
Ans. I think about $1500, if the stock was out aud re-

pairs made; Mr. Just made some repairs.
Quest Would you be willing to swrear, to the best of your 

knowdedge, that there was a store like this, on this block, or 
the block below7, that would let for the year before or the 

30 year after, for. less than $2 0 0 0 ?
Ans. I have so heard; I would sw’ear, to the best of my 

recollection, and the best of my belief, and a store better 
than this.

Quest. What store was that?
Ans. I cannot name any; they w?ere dry good stores on 

that street, with better fronts; I am not prepared to name 
them; they were in the middle of the block; this store was 
on the corner; sometimes a store on the corner is more val-
uable than one in the middle of the block; it is for liquors 

40 and groceries, but not so much for dry goods; I have heard
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of parties that were willing to pay four or five hundred dol-
lars more for a store on the corner; I thbught they were 
very foolish ; I know nothing whatever about the private 
arrangerhents of Mr. Just and Mr; Berryman, or what they 
gave for the store; I heard him, Just, say it was valued at 
one hundred cents on the dollar; I would swear that the 
goods were marked up above their original cost; I know'
Mr. Gage wras accused by Mr. Just.with doirig it; I do not 
know how7 it was settled ; I swear that the goods were 
marked up above their cost. 10

Quest. How do you know what the goods cost ?
Ans. I know from the fact that Mr. Just accused Mr. 

Gage of having marked them from a certain price up to a 
certain price; I am now7 a dry goods clerk at Lord and Tay-
lor’s, New York city.

Quest. How often have you seen Mr. Berryman in regard 
to coming here to testify ?

Ans. Twdce; five minutes each time.
Quest. Did he give you anything for coming over here?
Atu. Yes, sir; he paid me five d o lla r s— four for my day’s 2 0  

wages, and one dollar for my expenses.
Quest. Did he promise to give you anything more than 

five dollars?
Ans. No, sir; I do not expect any more; it is now eight 

years since I was in business for myself; I failed in business;
I made an assignment, and have been clerking it since, first 
at ten dollars a week.

Quest. Did you fail more than once ?
Ans. I made a Compromise previous to my failure, and 

along with that I had to make an assignment. 30
Quest. How much did you pay on compromise ? [Ques-

tion objected to, and witness instructed not to answer.]
Ans. I object to answer.
Quest. How much did your creditors get on compromise? 

[Question objected to, and witness advised not to answer.]
Ans. I object to answer; I have worked with Lord and 

Taylor since my failure in 1861, or shortly after; I had 
worked w7ith them before I went in business for myself; I 
was sent for by the superintendent of Lord and Tay lor s ; I 
informed Mr. Just, w’hen I went to him, that I w7as engaged 40
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for the 1st of September to go to Lord and Taylor’s; goods 
were selling in August, 1865, for less than they had been 
previous; a good, heavy brown sheeting was selling at from 
twenty-five cents to forty cents a yard ; the lowest bleached 
shirting, York mills, was twenty-five cents—from that to 
sixty cents; Sprague print was worth—I cannot say how 
much ; I could not answer these questions without a price- 
list ; I do not know that these goods were worth more in 
August, 1865, -than they were in April and May of that year; 

10 I know that the market was fluctuating during that month.
T h o m a s  P o r t e r .

Subscribed and sworn to, this sixth day of November, a . 
d . 1867, at Jersey City, before me.

I s a a c  R o m a i n e , M. C.

William Smith, a witness produced on the part o f the de-
fendants, being duly sworn, deposes and says—I live at 129 
White street, New York city ; I am a dry goods clerk, that 
has been my occupation about 25 years;. I know the parties 
to this suit; 1 have seen Mr. Graham once or twice while I 

20 was doing business for the firm of which Mr. Just was agent; 
that business was carried on at No. 41 Catharine street, New 
York ; I was doing business for the the firm about two 
months previous to their selling out the stock; I continued 
until the selling out; I think we sold out in January, 1865, 
or 1866; I went there, I think, in November; U. Reynolds, 
and a relation of his, I forget his name, were employed 
there; no one else except the porter ; Mr. Just was not there; 
he did not attend to the business; he was in once or twice 
during that time; he just walked in and looked over things; 

30 there was a very dirty stock of goods in that store while I 
was there ; I don’t think there was any stock brought in ex-
cept a couple of peices o f merino ; if I was going to purchase 
the stock that was there myself, I would not give more than 
forty or fifty on the dollar; I think I am a good judge of the 
value of dry goods; that stock consisted of some dress goods, 
remnants of calico, some blankets, and flannel; they were 
soiled from exposure in the windows, and at the door; were 
liot properly taken care of; the double folds were all white
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on the ed ges ; there was a lot o f  old style trimmings, and 
remnants o f  tr im m in gs; there were some cloaks there, some 
forty or fifty— light basques, and black cloaks; these were 
nearly all old styles, some o f  the black cloaks were moth 
eaten ; there were some shawls there— a couple of hundred; 
they were old, and pretty much faded, most o f  them ; none 
of them were moth eaten, there were some m iddling good  
wool shawls ; there were no sheetings; the stock was not as-
sorted properly— o f  some things there were none at all, there 
was a very slow trade there ; it was not a good  place for busi- 10 
ness; I  was there when occurred what seemed to me to be an 
attachment; I  do not know how long these goods had been in 
that store; I do not know anything about the value o f  the 
lease o f  that store ; I  heard Mr. Just was sick during the time 
that I was there ; I was told his sickness was from drinking ; 
he had the name o f  being troubled that w a y ; there was very 
little bleached shirting in that stock o f  good s ; I don’ t think 
there were any Sprague prints, there were prints th ere ; I ana 
now em ployed at N o. 387 Broadway, by W . H . S. Ward.

A nd being cross-examined, he says—  20
I think it was in N ovem ber, as near as I recollect, that I 

weut to the store in Catharine street— it was in 18(55 or 1866 ; 
the stock was sold to a man named Connery, I think ; there 
was another name to it, I think, O ’Donnell ; I do not know 
how much they paid for the store ; we took an account ofi 
stock previous to selling out to C on nery ; that account was 
taken by measuring the goods and marking the length on 
the goods and classified th em ; what they were marked at 
I don’t k n ow ; we marked no price on the goods or inventory; 
there were very few calicoes there, just a few remnants, and 30 
no shirting or sheetings; i f  a stock o f  goods is .not replen-
ished, and sales are made from it, we usually get rid of do-
mestic goods first.

Quest. In selling out o f  a stock o f  goods o f  that kind for 
six months, would it not be natural that most o f the domestic 
and staple goods should be sold out ?

Ans. It would.
Quest. W ou ld  not the worst o f  the goods naturally remain 

on hand ?
Ans. They w ou ld ; I  went there in Novem ber, I stayed 40
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there until the place was sold out to Connery and O ’Donnell; 
while M n Berryman was there Mr. Reynolds had charge; 
Mr. Just and Mr. Berryman were both boss; I  think goods 
were a little lower the time I was there than they were 
shortly before.

Quest D o you rem ember that after the war was over, and 
the president killed, that goods fell very much for a short 
time ?

Ans. I do.
10 Quest D o you remember that in two months goods went 

up again ?
Am* I don ’t recollect; it would take two or three months 

for goods to get soiled or to have the double edges whitened; 
i f  they had very ¡bad treatment they woiild get so in two or 
three w eeks; I don ’t know from .w hom  those old trimmings 
that were there were b ou g h t; there were not too many 
cloaks for a Store o f  that kind ; I guess there Was from six to 
eight thousand dollars worth o f  goods there, when I first 
went to the store; I  should think, to make the business pro- 

50  fitable, a person would want from twelve to eighteen thou-
sand dollars worth off good s  ; a good cloth cloak at that time 
Would cost from  eighteen to twenty dollars.

W il l iam Smit h .

Sworn to  arid subscribed, this 6th day o f  Novem ber, a. d. 
186.7, at Jersey City, before me.

Isaac  Ro maine , M . C.

W hereupon the examination was adjourned to Friday 
¡morning, N ovem ber 8th, 1867, at ten o ’clock , at the same 
place.

A t  which time and place the examination was resumed in 
the presence o f  the counsel for the respective parties.

'Hugh Bonald, a witness produced on the part o f  the de-
fendant, being duly sworn, deposes and says— I live in Jersey 
C ity ; I am a dry goods salesm an; I  have been in this busi-
ness since the 8th day o f  February, 1849 ; I profess to be a 
good ju dge o f  the quality and value o f  dry good s ; I know
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the premises 41 Catharine street, New Y ork  ; I was employed 
there from the beginning o f  September, 1865, to the follow- 
in . January, when the place was sold o u t ; I  was em ployed 
there as a salesman, and when Mr. Just and Mr. Berryman 
were not there, I was cashier and everything e lse ; while 1 
was there Mr. Porter was there, and a John Adam s, since 
dead and a man named W illiam  Smith, and another young 
man’ named John Kearns— I don ’t know  where he is ; the 
quality o f  the goods in that store, when I  went there, was 
quite good— that is, some o f  the goods, but they were m a 
bad condition— they were damaged and soiled by exposure 
not properly taken care o f ;  there was cloaks, shawls, dress 
goods, calicoes, and muslins— there were new goods brought 
into the store while I  was there— I suppose there might be 
from three to four thousand dollars worth, perhaps more ;
Mr Just was the buyer o f  the goods, and I, som etim es; Mr.
Just did not give much attention to the business, not what 
any man ought to that was attending to a business— he was 
very often tight while there— once he was gone five w eeks;
1 would not have given fifty cents on the dollar for the stock .0  
that was in the store when I went t h e r e - I  told them so the 
first day I  went there— I told Mr. Berryman so, and Mr. 
Porter so at the same time— I also told Mr. Just so ; we hat 
goods there that ^ ere  marked $1.25 per yard, which we 
marked down to seventy-five cents right away, t o  sell a t ; 
the cloaks were in a very bad condition, indeed— the prices 
on those were extremely high— I rem ember some cloaks 
there that were marked in the invoice to cost $25 that were 
not worth the-half o f  it, because they were soiled, moth eaten, 
and everything else-^-their style was old— there were not 
many at that price, only some three or fou r; I  suppose there 
were altogether some forty or fifty cloaks— none o f  them 
were new style, and none were in good condition— there 
were cloaks there that cost $18 that I saw sold m yself for 
$10 by Mr. Porter— that was all they were worth, and more 
than they were w orth ; the muslins that were there were 
only trash— they were not worth calling muslins— they were 
soiled, dirty, and o f  an inferior quality— if  there w ere any 
sheetings I never saw them ; the goods that were purchase 
afterwards were a very fair article; from the length o f  time 40



80 C O U R T OF E R R O R S A N D A P P E A L S .

the lease had to run, I should suppose it was worth but little 
— it had only a year to run from the May follow in g ; from 
the condition the house was in, I  should say it wasn’t worth 
anything more than the rent; the back part o f  the premises 
was in such a filthy condition that I  went to the sanitary 
police and asked to have it cleaned; i f  that store had been 
properly taken care o f  it might have been a desirable place 
for business— it was no better than any other in the street 
and not as good  as some— it had not been properly taken 

10 care of.

A n d  being cross-examined, he says—
I am now a dry goods salesm an; I  am now employed at 

54 Newark avenue, Jersey C ity ; -I am em ployed by Joseph 
H endry— I have been here in H endry’s em ploy from the lat-
ter end o f  February or the first o f  March last— my salary is 
$18 per week, besides a com mission, amounting to, on an 
average, $2 per week m o re ; before this I  was employed by 
Cornelius O. Donald, in Catharine street— I was with him 
about eight or nine m onths; before that I went south and

20 lived there with his father— I went south about six weeks 
after leaving Berryman ; when Mr. Just was not at the store 
Mr. Berryman was there the greatest part o f  the tim e— he 
w as'there sometimes when Mr. Just w 3̂ there, not much, 
very little ; the defects in these goods were easily observed— 
they were noticeable to any man that was a ju dge o f  dry 
g o o d s ; there was a great deal o f  fluctuation in the dry goods 
business while I  was with Mr. Berryman, all the tim e; I 
think the rent for this store, on the lease, was $1300 per 
year— I can’t swear positively, but I  think it . was some.

30 wheres thereabouts; I think the lease was worth but little, 
because it had only a little over a year to run— if  it had four 
or five years to run, I  would consider it worth some money, 
but as it was, I  didn ’t consider it worth anything at all— if 
it had had four or five years to run it would be worth more 
or less, according to how the place was fitted up— I can’t 
say how much it would be worth i f  it had that time to run; 
rents, in New Y ork , were on the rise about that t im e ; I don’t 
know when the lease for $1300 a year was dated— I only 
know what Mr. Just told me, that it had a year to run; I
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was with Mr. Berryman until he sold out— I believe he sold 
it out himself— at all events he published it him self to sell 
out; he sold o u td o  Connery and O ’Donnell— he sold the 
stock at ninety cents on the dollar o f  the invoice price ; it 
was a much better stock that was sold out than was bought
_some o f  the goods had been dyed, and some were new
goods ; a great many o f  the goods w e could do nothing with 
until they were dyed ; I went with Mr. Berryman about four 
weeks after he took possession, then I went there perma-
nent ; during the four weeks before I  went there permanent, 10 
I went there about every other day ; when I first went there 
I noticed the defects in these goods— I detected them as 
soon as I laid eyes on them, as any dry goods man w o u ld ; 
after I left here Mr. Just got me a situation with Owen 
Jones, 505 Eighth avenue, where 1 remained until I went 
south.

And being re-examined in chief, he says—
Mr. Berryman was not a ju dge o f  dry goods— he did not 

know one piece from another in the store.

And being cross-examined again, he says—  20
I noticed the defects in the goods before I  went there per-

manently— I spoke o f  it to Mr. Porter the first time I went 
in the store.

Hug h  Ro nal d .

Sworn to and subscribed, this 8th day o f  Novem ber, a . d . 
1867, at Jersey City, before me.

Isaac  Ro maine , M. C.

W hereupon the examination was adjourned to W ednes-
day, N ovem ber 13th, 1867, at 10 o ’clock  a . m. at the same 
place. 30

A t which time and place the examination was resumed, 
in the presence o f  the counsel o f  the respective parties.

Thomas O' Donnell, a witness produced on the part o f  the 
defendants, being duly sworn, deposes and says— I live at

L
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87 Madison street, New Y o rk ; am in the dry goods busi-
ness; I have been in that business eight years ; I am now 
em ployed at the siore N o. 41 Catharine street; I  have been 
em ployed there since last January, twelve months— from 
January 1st, 1866; I  have been em ployed there since the 
first day Connery and O ’ Donnell took possession ; I took the 
account o f stock for Mr. J u s t ; the lease o f  that store expires 
the first o f  next May ; when O ’Donnell and Connery went 
there the stock amounted to $7800, with ten per cent, off; 

10 the goods were marked higher than the market p rice ; the 
style o f  the goods was bad— unsaleable ; the quality o f  some 
o f  the goods was bad— the greater part o f  th em ; the goods 

‘ were bad in quality and styles both ; the goods that were 
1 ad in styles were plaid dress goods, broche shawls, wool 
shawls,' and c lo a k s ; all the shawls were bad,, with a few 
exceptions-; some dom estic goods were b a d ; fancy goods 
bad ; the stock was o f  miserable value; I buy for R. Con-
nery, w ho now has the store; I think l  am a judge o f the 
quality and value o f  dry g ood s ; some o f  the goods must 

20 have been in the store many years; they were what we 
would call shop-worn ; customers call them old shop-keep-
ers; some o f  these inferior goods are still in Mr. Connery’s 
s to ck ; at the prices he paid for it, there is near two thou-
sand dollars’ worth ; Mr. O ’Donnell, o f  O ’Donnell and Con-
nery, was in the business seven years; Mr. Connery took 
him in as partner, and gave him half the profits ; he had 
only $400 as cap ita l; after that, Mr. O ’ Donnell neglected 
the business, and Mr. Connery got rid o f  him by giving him 
$1500, and $700 charged against him on the b ook s ; during 

30 the war, $2000 a year could have been got for the premises, 
but at the present time, the rent that is paid for it, $1300, 
is a fair value; at the time Connery and O ’Donnell took it, 
in January, 1866, it is my opinion it was worth $1800.

A nd being cross-examined, he says—
Mr. Connery, who succeeded Mr. Berryman, is my uncle; 

he is a bill-poster; he was never in the dry goods business; 
he bought this stock o f  goods through Mr. O ’D onnell; he 
made him believe he could make a great deal more money 
than having his money invested in h ou ses; Mr. Connery
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paid ninety cents on the dollar o f  the cost price o f  the goods 
in the store; Mr. Connery did not sell oft these g ood s ; 1 e 
has some left y e t ; according to the price he paid, he lias 
some $2000 left.

Quest. Take the whole purchase together, did he make or 
lose money by it?

Ans. H e would be doing well i f  he had his own, i f  he sold 
out now ; this kind o f  dry goods has fallen a great deal 
during the last year.

Quest. Then i f  he hactsold out six months ago he would 10 
have made some money on this purchase ?

Ans. Y es, s ir ; that is my belief.
Quest. H ow  much, or what per cent, have dry goods o f  

this description fallen during the last six mouths?
Ans. G oods in the market have fallen twenty per cent.
Quest. W hat would have been the difference between the 

value o f  these goods if  they had been put in the market six ( 
months ago, and their value now ?

Ans. The old stock, put in the auction room at any time*, 
would not bring twenty-five cents on the dollar, to take 20 
the whole stock, it would make a difference o f  $1500, I 
suppose.

Quest. H ow  do you know that this old stock, or any part 
of it, was any portion o f  the stock sold by Graham to Ber-
ryman ?

Ans. I  was there at the time it was entered; and, by 
looking at the goods at the present day, you can tell they 
are old styles.

Quest. Y ou say you were thereat the time it was entered ; 
what do you mean by that ? 30

Ans. A t the time the stock was handed over to Mr. C on -
nery by Mr. Just and Berryman, January7 1st, 1866.

Quest. Then this is the way that you know, and are wil-
ling to swear that these were a part o f  the original stock
sold by Graham^to Berryman ?

Ans. Y es, sir*; at the present day, I could pick out every
yard o f  them.

Quest. W hen was the first time you ever saw these good s?
Ans. The day before the stock was taken ; I think it was. 

the 28tn or 29th o f Decem ber, 1865. 40
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Quest H ow  did you com e to see them there then ?
Ans. I was w orking in grand street; Mr. Connery came 

for me to go  down there; he told me that he and Mr. O’Don-
nell had the store and stock taken, and wanted me to go to 
w ork  for them.

Quest. D o you know that 'Mr. Berryman bought all the 
goods that were in the store at the time o f  the sale to Con-
nery and O ’Donnell, o f  Mr. Graham?

Ans. I  know nothing about it.
10' Quest. A nd yet you say that he did buy this old stock of 

Mr. Graham ?
Ans. N ot o f  Mr. Graham— o f  Mr. Just; I didn ’t know 

that Mr. Graham had anything to do with it at any time.
Quest. Then you don ’t really know whether this old stock, 

or any o f  the stock that was in the store at the time o f  the 
sale to Connery and O ’Donnell, was sold by Mr. Graham to 
M r. Berryman ?

Ans. I did not know from whom it was bought, or who 
bought it.

20 Quest. D id you ever see the lease o f  this store Noi 41 
Catharine street?

Ans. N o, sir ; I never saw it— Mr. Connery told me about it.
Quest. D o you know  how long it has to run ?
Ans. Until the first o f  next May.
Quest. Have rents in the city o f  New Y ork  fallen since the 

war ?
Ans. F or stores in that part o f  the city.
Quest. W hat per cent.?
Ans. That I can’t say.

30 Quest. D id you ever own a store ?
Ans. N o, sir.
Quest. Did you ever lease one ?
Ans. N o, s ir ; they are not in such a demand there now, 

as they were then.
Quest. H ow  do you know  that rents have.fallen since the 

war ?
Ans. A t  that time people were anxious to get a store in 

Catharine street— at the present time, business not being so 
good , they would not be willing to pay the rent now that

40 they would then. *
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Quest. Then this is the only reason that you know that 
rents have fallen ?

Ans. That is the only reason that I think a place not to 
be o f the same value.

And being re-examined in chief, he says—
Quest. Could these goods, which were in the store when ' 

O’Donnell and Connery took it, have been brought to the 
condition in which they were in six m onths?

Ans. N ot all o f  them.
Quest. What portion could ? 10
Ans. Half.
Quest. W hat did you  say just now about styles ?
Ans. The styles had been out o f  market for a length o f  

time.

Cross-examination resumed.
Quest. D id you look  at these goods for your uncle and 

Mr. O ’Donnell before they bought them ?
Ans. N othing more than to go in the store and look around 

—that w’as the night they took  it.
Quest. In your opinion, did they pay more or less than the 20 

stock was worth ?
Ans. In my opinion, they paid more than the stock was 

worth.
Quest. W hat per cent, on the dollar was thé whole stock 

worth at this*lime, in your opinion ?
Ans. The highest would be seventy cents on the dollar o f  

the original cost.
Quest. W hat per cent, on the dollar did €onnery and 

O’Donnell pay for them ?
Ans. They paid ninety cents to the dollar. -SO
Quest. Then, in your opinion, they paid twenty cents on 

the dollar too much ?
Ans. Y es, sir.
Quest. D id Mr. Berryman sell these goods him self to Mr. 

Connery and O ’Donnell, or did some person do it for him—  
do you know  ?

Ans. I  do not.
Tho mas O’Do nne l l .
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Subscribed and sworn to, this 18th day o f  Novem ber, a. d. 
1867, at Jersey City, before me.

Isaac  Ro main e , M . C.

Samuel D . Herrddge, a witness produced on the part o f the 
defendants, being duly sworn, deposes and says— I live in 
New Y ork  cit^*; I know  the store 41 Catharine street—I 
have been em ployed there in the capacity o f  clerk by Robert 
Gage, at the period o f  the sale to Mr. Berryman and Just; 
I  was there up to that time— I had been there about a year 

10 to the best o f  my knowledge.
Quest. Then you are acquainted with.the stock which was 

delivered there in 1865 to Mr. Just, or Mr, Berryman and 
Mr. Just ?

Ans. Yes, sir ; I assisted in taking an account o f  that stock 
in August, 1865; Mr. Foye, Mr. M oore, and Mr. McGrath 
assisted m e ; I can’t tell you exactly the date— it was the 
time o f  the sale— I don ’t rem ember the d a te ; the account 
o f  stock  was entered by Mr. Foye, and afterwards by Mr. 
A itken  ; this stock was taken by the direction o f Mr. Graham 

20 — I suppose the firm was Graham and A itken ; I  took an 
account o f  the cloths, calieoes, muslins, lace veils, hosiery, 
and fancy goods— we advanced them in price from what they 
were marked originally to cost, some portion o f  them ; it 
was generally understood to do so around the store, to bring 
out the stock as large as possib le ; these goods that were so 
marked up were uot more valuable than co$t— they were 
above the market price at that time, some o f  them ; the con-
d ition  o f  the stock o f  my department was only m iddling— 
goods were then on the decline ; my department was muslins, 

SO prints, fancy goods, doths, domestics in gen eral; the goods 
were measured in taking the account o f  stock— the measure-
m ents were marked dowu on the goods— some were marked 
correctly, others were not— some had been marked to contain 
ten yards or so more than it actually had in i t ; that was done 
to  bring out the stock to as large an amount as possib le ; the 
styles in the store at that time were a very poor assortment 
and high in price ; I don ’ t know o f  any but my own stock, 
that was marked up four or five cents on muslins and fancy 
goods, just as we saw fit— couldn’t tell how much we ad-
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vaneed prices; these goods were bought principally in Gra-
ham and A itk en ’s store, in Chambers street, and some in 
other stores in their name ; all sorts o f  goods were furnished 
to this store from Graham and A itk en ’s.

Quest. Was not this store made a receptable for the un-
saleable portions o f Graham and A itk en ’s stock? [Question 
objected to.]

Ans. Some goods were sent to us from their store that 
weren’t suitable for our trade; I could not enumerate the 
goods, calicoes, et cetera ; they were not suitable for that 10 
trade, because the styles were not desirable; they were not 
desirable, because the styles were not suitable.

Quest. Were there any cloaks there?
Ans. N o, we got up our own cloaks, there were no cloaks 

sent from Graham and A itk en ’s ; there were cloaks in the 
store, in Mr. F oy e ’s departm ent; I  would not give fifty cents 
on the dollar for the goods all round that were in the store 
in Catharine street, when I le ft ; I would not give fifty cents 
on the dollar o f  the original c o s t ; I do not know anything 
about the value o f  the lease o f  the store, I  should say at the 20 
present time the store would be worth $1200 a year; I  was 
in the store 41 Catharine street last Saturday, I recognized 
some o f  the old shop-keepers; I saw some o f  the old good s ; 
there was quite a large lot o f  plaid dress goods, and striped 
dress goods, old styles and bad colors; I mean these were 
some o f  the goods that were there at the stock-taking, at 
which I was present.

And being cross-examined, he says—
I am now a dry goods clerk ; I  am not em ployed at 

present; I  have been laid up with a sore hand, with sickness; 80 
I was last employed at W . R. Roberts’, No. 252 Bowery ; it is 
about four weeks since I left there, to the best o f  my belief; 
my duties here was salesman, my salary was sixteen dollars 
for a w e e k ; I  was only em ployed at Roberts’ only a short 
time, I don ’ t know exactly how lon g ; it is not a year since I 
first went there ; before I went to Roberts’ , I  was em ployed at 
William A bbett’s, in the Bowery, I was there fifteen months ;
I was out o f  the business some time before I went there, before 
that I was with Hugh K elly, in the Bowery, N o. 1 8 8 ,1 th ink;
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I was there over five years; I was there before I went with 
Mr. Gage, after Mr. K elley failed I went with Mr, Gage— I 
was with him ; I  know Mr. Graham, the com-
plainant in this suit— I have no acquaintance, except very 
slight, with Mr. Berryman, one o f  the defendants— I have 
known him by sight since he took the store, that’s all— I did 
not know him to speak to him until the present day— I met 
him at 41 Catharine street— I met him there at the request of 
another gentleman, Mr. O ’D onnell; Mr. O ’Donnell requested 

10 rue to meet Mr. Berryman last Saturday, when I was in the 
store ; that is the first I was requested to meet Mr. Berryman; 
I  was not told for what purpose Mr. Berryman wanted to 
see me.

Quest. Y ou  went to  see Mr. Berryman, then, without 
knowing: him, or know ing what he wanted ?

Ans. P ositive ly ; but I  had heard from other parties there 
was a suit pending ; Mr. Gage had charge o f  the store 41 
Catharine street; when I  wras there— his first name was 
Robert— Mr. Gage em ployed me.

20 Quest. Did he have full control o f  the store ?
*ttns. Y es, sir.
Quest. A nd o f  the goods in it ?
Ans. Y es, sir; Mr. Graham was frequently in the store— 

he was there sometimes once a week and sometimes once a 
fortnight, and in the dull season not so often ; I  can’t tell 
you for what purpose he came there, that wasn’t my busi-
ness; it was generally supposed there was a mortgage on the 
goods in the store to Messrs. Graham and A itken .

Quest. W hat proportion o f  these goods were marked up, 
30 above the cost prices, that you have spoken o f?

Ans. That I  cannot answer, as those in charge o f  the dif-
ferent stocks put the tickets on their own goods.

Quest. D id you mark up the prices o f  any goods except 
those in your own department ?

Ans. N o, sir; I know  that the prices o f  the others had 
been marked up by being present when it was done in the 
cloak and shawl departm ent; the goods in my department 
that were marked up, were principally calicoes, fancy goods, 
and m uslins; high priced muslins \vere not marked up— 

4Q you could buy them for half the price at the time ; there was 
some cloths and old truck that wouldn’ t fetch anything;



C O U RT OF E R R O R S A N D  A P P E A L S . 89

that were not marked up, they w ouldu ’t bear i t ; they were 
not marked up because they were too dear as they w e re ; 
the others were marked up to make the stock run large.

Quest. W h o  told you to mark up the goods ?
Ans. It was generally understood in the house we were to 

do s o ; I can’t tell where the order came from.
Quest. D id Mr. Graham tell you to do it ?
Ans. N o, s ir ; we received no orders from  Mr. Graham at 

at any time.
Quest. D id Mr. Gage tell you to do it ? 10
Ans. I  can’t actually bring to mind who it was told it, but 

he was aware o f  it.
Quest. On what proportion o f  these goods did you mark 

up the measurement?
Ans. A  large proportion o f  the stock that I  had charge of.
Quest. Can you tell what proportion— a'half, a quarter, or 

a tenth ?
Ans. N o, s ir ; but it is more than a tenth ; I did this m y-

self in my departm ent; I dou ’t know exactly who the order 
came from . 20

Quest. D id Mr. Gage tell you to do this ?
Ans. I  can’t exactly say who gave the order, only it was 

giveu— Mr. Graham did not tell me to do it— we received 
no orders from Mr. Graham at all.

Quest. D id you consider this a fair and business-like trans-
action ?

Ans. It is frequently done where stocks is doubtful.
Quest. B y respectable houses ?
Ans. B y all kinds o f  houses, especially those under such 

men as Graham. 30
Quest. W hat do you mean when you say it is frequently 

done where stocks are doubtful ?
Ans. W hen it w on ’t com e to the amount to satisfy the 

merchants down town, who supports the house.
Quest. T o  satisfy them in what ?
Ans. In their expectations o f  what they had done from /  

the former stock, taking that as the criterion by which the 
principal creditor down town goes.

Quest. W as the increase o f  prices and measurements here 
done for this purpose ? 40

M
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A m . Y es, sir.
Quest. W as it done to satisfy Messrs. Graham and Aitken ?
Ans. They were the principal creditors— they held the 

m ortgage on the stock.
Quest. Then this marking up was as against their interest ?
A m . It was in their interest, for they got paid for what 

wasn’t there.
Quest. But it was done, was it not, for the purpose o f  de-

ceiving Graham and A itken ?
10 Ans. N o, s ir ; it was done for keeping Mr. Gage in pos-

session— a man they had so ill-used.
Quest. H ow  was this to have kept him in possession ?
Am . By showing a larger amount o f  stock than he really 

had.
Quest. By showing a larger amount to whom ?
Ans. T o  Graham and A itk e n ; in taking an account of 

stock the goods are measured and entered.
Quest. W hen a man buys a stock o f  goods like this, don’t 

he generally look over them and measure them before he 
20 pays for them ?

Am . N ot always— some trust to folks’ honesty that had 
the stock prior to them.

Quest. W ou ldn ’t a prudent man do it?
Ans. I don ’t know — I can’t account for what other people 

would d o ; I would do it m yself; Mr. Gage is now doing 
business in Brooklyn ; he don ’t keep any store— he is in a 
dry goods store-—he is clerking for another man.

Quest. When you said these goods were worth only fifty 
cents on the dollar o f  their cost, did you mean o f  their actual 

30 cost or their marked cost ?
Ans. Their prime first co s t ; I did not buy any o f  these 

goods.
Quest. H ow  do you know  what the prime first cost was, 

then ?
Ans. Bj7 the invoice when you mark them, that you re-

ceive with the goods.
Quest. D id you see the invoices on all these good s?
Ans. N o, s ir; I could not see them, the accumulation of 

six or seven years’ business, and I resided only about one 
40 year with him.



C O U R T OF E R R O R S A N D  A P P E A L S . 91

Quest. Then you only know the cost prices o f  those good* 
whose invoices you saw ?

Ans. N o, s ir ; I  know the cost o f  all from the marks on 
the goods.

Quest. W hat marks were these ?
Ans. The cost mark— there is the cost and selling mark.
Quest. H ow  do you know these marks were the cost marks ?
Ans. There is a regular mark in every store for both— for 

cost and selling.
Quest. W ell, is not this cost mark ever altered ? 10
Ans. N o, s ir ; there is only one cost mark.
Quest. Then you believe that you knew the original cost 

of these goods, on the supposition that the cost mark had 
never been altered ?

Ans. Y es, sir.
Qirtst, In speaking o f  the marking up o f  goods, you say it 

is frequently done by all kinds o f  houses, but particularly 
those under such men as Graham, what do you mean by such 
men as Graham ?

Ans. Such skinners o f  a firm as they are. 20
Quest. W hat do you mean by skinners o f  a firm ?
Ans. C lo se ; those that have no principle.

Samue l  K. Ho r n idg e .

Sworn and subscribed to, this 13th day o f  N ovem ber, a d . 
1867, at Jersey City, before me.

Isaac  Ro maine , M. C.

W hereupon the examination was adjourned to Friday, 
November 15th, 1867, at 10 o ’clock  a . m., at the same place.

A t which time and place the examination was resumed, 
in the presence o f  the counsel o f  the respective parties. 30

Richard Foy , a witness produced on the part o f  the de-
fendants, being duly sworn, deposes and says I reside in 
New Y o rk  c i t y ; I know  the premises No. 41 Catharine 
street, N ew Y o r k ; I  was em ployed there— worked there for 
about two years, as a salesman for Mr. G age; the first time 
that I went to Mr. G age’s would be about the year 1862, in 
the month o f  Septem ber; then I left there and worked for 
W . R. Roberts, N o. 252 in the Bowery ; I then, went back
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to Mr. G a g e ; I  worked for Mr. Roberts about six m onths; I 
was sent for by Ellison, and went to Gage, and stayed there 
until he closed, in 1865— until the place was handed over 
to  Just and Berryman ; I was acquainted with the stock of 
goods that was handed over to Just and Berryman ; 1 assisted 
and took down an account o f  stock ; I  took it down in the 
book  here in January and July, 1865; all the accounts taken 
in those months are in my handw riting; I  assisted in taking 
another account o f  that stock in August o f  the same year;

10 it is recorded in the same book, in Mr. A itk en ’s handwriting, 
a partner o f  Mr. Graham’s ; the A ugust account is all in his 
handw riting; there„was no new stock brought in between 
the two accounts—m ot a yard ; I  mean between the stock 
taken in July and the stock in A u gu st; the July account 
was taken about the 25th or 26th o f  J u ly ; it was taken for 
some Jews that lived in the street; they wanted to buy the 
stock, and came to look at i t ;  I  see, by the book, it was the 
24th ; I would not give more than sixty cents on the dollar 
for the stock that was taken in A u g u st ; that is, from my 
general know ledge and experience in the trade; I mean

20 sixty cents on the dollar o f  the cost o f  the g ood s ; we take it 
on the invoice ; the August account was taken for the pur-
pose o f  g iv ing over the stock to Mr. Just and Mr. Berry-
man ; 1 know where this stock came fro m ; part o f  it came 
from  Graham and A itken— not a ll; the principal part I 
mean ; the quality o f  the goods was just suitable for a Cath-
arine street trade; some o f  them were very inferior; in 
taking down an account o f  stock, we take the cost value; 
these figures in the dollars and cents colum ns indicate just 
what the goods cost.

30 Quest. D o the cost prices o f  the goods in the July and 
A ugust account agree? [Question objected to.]

Ans. N o, sir; what I would say is th is: the entries of 
July and August are different for the same goods.

Quest. Name an instance ? [Question objected to.]
Ans. Shaw ls; there is four shawls, at $14.00, marked in 

the A ugust s to ck ; there is only one marked at $14.00 in 
the July s to ck ; I  can point out a great deal o f  discrepancies 
in the same kind o f  goods.

40 Quest. W ere, or were not any o f  the goods, at the time of
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taking the August stock, marked up beyond their true cost 
prices ? [Question objected to .]

Ans. They were ; it was generally understood to do s o ; 
there was no direct orders given, but it was an understood thing 
through the store to mark up the g o o d s ; the measurements 
were not correctly g iv en ; it is usual, in taking an accouut 
of the stock o f  that kind, to measure the goods. [T he wit-
ness, having handed to counsel for defendants a paper, at 
which the counsel looks and then asks witness a question, 
the counsel for complainant objects thereto.] '  19

Quest. W hat were the styles o f  the shawls ?
Ans. In the stock  in August they were bad ; I ‘have been 

to that store lately ; I saw some o f  that old stock there ; 
there is som e o f  it on the shelves n o w ; some o f  the cloaks 
in the August stock were bad, and some fair en ou gh ; I have 
been in the dry goods business about twenty years ; I  served 
my time in L iv erp oo l; the firm is Cooke and Townsend.

Quest. T h e . lease o f  this store— can you say when that 
expires ?

Ans. From  M r. 'Gage’s own words, it -expires the first o f  20 
next M a y ; I  understood that the value o f  that lease in A u -
gust, 1865, taking it by comparison with the store opposite, 
which is a larger and better one, was the highest price.

B ook  referred to in foregoing testimony, as containing 
accounts o f  stock, is here offered in evidence, and marked 
Exhibit D  2. [O ffering o f  exhibit objected to.]

A nd being cross-examined, lie says—
I do business nowhere now-; I  was with Roberts, In the 

Bowery, up till last Saturday night, when I  left ; I left be-
cause I had to com e over here in this case on Monday last, 30 
and they w on ’t give a man a day oft,; so I  gave up my situa-
tion ; I  had to do one or the other ; they would not give 
me a day off, so I  had to take it, because I had to com e over 
here to testify to what I knew was the truth ; I got, as salary, 
sixteen dollars a week at this p la ce ; I  got fifteen dollars and 
a commission on m y sales when I was with Mr. Gage-;, 
some weeks I m ight make five or six dollars, and some 
weeks not more than four, as com missions ; I  would average 
about four; I  did not get a com mission from Mr. Roberts.

Quest. Does this account o f  the stock o f  goods represent 
the whole stock in the store ?
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Ans. Y es, sir.
Quest. Have you had that book in your possession ?
Ans. N o, sir.
Quest. Is this the first you have seen it since August last?
Ans. Y es, sir.
Quest. D o you know where this book  came from to-day ?
Ans. It has been iu Mr. V oorhis’ possession; the stock 

account o f  January and July are both in my handwriting; 
A ugust is in the handwriting o f  Mr. A itken , Mr. Graham’s 

10 partner; I  saw him write it ;  I  don ’t know Mr. A itken ’s 
first name.

Quest. I fow  do you know he is a partner o f  Mr. Aitken ?
Ans. The firm w ent under the name o f  Graham and Ait-

ken all the time, and Mr. A itken used to com e up to the 
store occasionally, and order what was to be d on e ; the best 
p roo f is, that be took down the account ; I understood that 
anything over a certain amount, the stock belonged to Mr. 
•Gage.; he told me that himself— he told me that Mr. Gra-
ham had a bond for -a certain amount, and anything over 

20 'that belonged to him self.
Quest. In taking this A ugust account, was the price and 

measurement o f  these goods marked up ?
Ans. They were, s ir ; I  know it from my own personal 

experience; I marked up my own goods, and I saw some of 
the others marked up.; my goods were shawls and cloaks; 
in taking the Ju ly  and January accounts, We did not mark 
up any o f  the g ood s ; in the A ugust account, we marked 
them  up, because it was a bona fide sale.

Quest. D id Mr. Graham tell you to mark them up ?
30 Ans. H e did n o t; Mr. Gage did not tell us, individually, 

t o  mark them up, but it was an understood thing to do so ; 
he knew it— he saw it, and was cognizant o f  the fa ct ; the 
w hole stock was generally marked up— some more and some 
less; it depended on the class o f  g o o d s ; lace veils were 
(marked up fully one hundred per ce n t.; shawls and cloaks 
were marked up from forty to fifty per cent., and other 
things in proportion ; only one class o f  goods was marked 
up one huudred per c e n t .; all the goods were marked up 
from thirty to forty per cent., except the dress goods— they 

40 would not bear anything at all.
Quest. W h y were these goods marked up ?
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Arts. T o  make the stock larger— to make the most m oney 
out o f  it.

Quest. F or whose benefit ?
Ans. There was only one benefit in i t ; Graham and Aitken.
Quest. D idn ’t you say that Graham had a bond on the 

stock for a certain amount, and all over that belonged to 
Mr. Gage ?

Ans. So Mr. Gage told me— the stock amounted to about 
$12,000, and it was sold to Mr. Berryman for eighty-seven 
and a half cents on the dollar; I  was with Mr. Gage up to 10 
the time the store was closed— up to the last d a y ; I  saw Mr. 
Berryman and Mr. Just in the store before I  left— I might 
have seen them two or three tim es ; as far as I could under-
stand from M r. Just, they were there for the purpose o f  
taking stock— looking at the goods to see i f  they would 
please them or no— look  around like any other man to see i f  
they would buy it.

Quest. D idn ’t you band a paper to  Mr. V oorbis, counsel 
for defendants, during the direct exam ination?

Ans. Yes, sir. 20
Quest. W hat was it ?
Ans, A  statement o f  what I could prove.
Quest. W ill you read that paper ?
Ans. I  will— I have given him all the information there is 

in it. • • • M  M
Quest, W h y don ’t you read it ?
Ans. Because I  can’t get it.
Quest. W on ’t Mr. V oorh is give it to  you ?
Ans. H e says no.

A nd being re-examined in chief, he says—  30
I know  John  M oore w h o used to  be employed in that 

store; his hearing at that time was bad— I have seen ladies 
ask him questions and he would pay no attention to them—  
you would have to speak pretty loud to him for him to hear 
yon.

A nd being again cross-examined, he says-—
Quest. D id you hear Mr. Just, about the time he and Mr. 

Berryman were going to purchase the stock o f  goods, say 
anything about their being marked up?
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Ans. N o remark made at a ll ; but on the morning o f the 
14th, when the stock was bought by Mr. Berryman, when 
Mr. Just came to see the goods entering in this book, he 
said they were marked u p ; on the morning o f  the 14th, Mr. 
A itken  and Mr. Graham and Mr. Just came i n ; then the 
orders were given to take down the stock by Mr. Graham; 
Mr. A itken remained and took  it down— he was there two 
d ays ; Mr. Just, from  what he had seen o f  the goods previous 
to the 14th, said, on the 14th, they had been marked u p ; 

10 Mr. Just was a ju dge o f  these goods— he knew what they 
were as well as any other m a n ; Mr. Berryman was not 
present at the time this remark was m ade; I  did not see Mr. 
Berryman in the store on the m orning o f  the 14th— I think 
he was there in the m orning, but he left immediately— I am 
not p ositive ; it occupied two days taking the stock, the 14th 
and 15th.

A n d  being examined in ch ief a third time, he says—
Quest. W ere you ordered to make stock ?
Ans. I  don ’t know  what you m ean ; but to mark it up, 

20 that was understood.
• R i c h a r d  F o y e .

Subscribed and sworn to, this 15th day o f  Novem ber, a . d . 
1867, at Jersey City, before m e.

I s a a c  R o m a i n e , M. C.

Depositions for Complainants.

[Filed February 5, 1868.]

Examination o f  witnesses, &c., in the above stated cause, 
on the part o f  the com plainant, taken before me, Isaac 
Rom aine, a master and examiner o f  said court, at m y office, 

30 N o. 7 Exchange Place, Jersey City, on Friday, November 
twenty-second, in the year eighteen hundred and sixty- 
seven, at ten o ’clock  in the forenoon, in presence o f  Lan-
sing Zabriskie, esq., o f  counsel with complainant, and
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Charles H. Voorhis, o f  counsel with defendant,-by conseut
o f parties.

Solicitor for defendants here requests the master to note, 
that the defendants here notify the solicitor o f  the com plain-
ant, as they notified him at the conclusion o f  the preceding 
testimony, that they intend, at the hearing o f  the above 
cause, to object to the reading o f  the testimony o f  W illiam  
Graham in this cause, and shall m ove the chancellor to strike 
out the same, on the ground that said W illiam  Graham can-
not be a witness in this cause. 10

Solicitor for complainants objects to the entry o f  the above 
note in the testimony, as said objection should have been 
made at the time o f  swearing the witness.

Robert Gage, a witness produced on the part o f  the com -
plainants, being duly sworn, deposes and says— I reside in 
Brooklyn— my occupation is that o f  a dry goods clerk— I 
have been in the dry good business for nearly thirty years—  
part o f  the time I was in business for myself, scarcely two 
years; I  have been in the store known as N o. 41 Catharine 
street, N ew Y o r k ; I was there two years, or a little m o re ; I 20 
left there about two years ago, in August last; I  was there up 
to the time the store was taken by Mr. Berryman and Mr. 
Just, and a little over two years previous; I had charge o f  
the store at that time for Mr. Graham and A itken— I took 
charge o f  the store— sold goods and bought goods—had charge 
in general; I  had charge o f  the clerks in the store— it was a 
retail store altogether; the duties o f  the clerks employed in 
this store was to sell the goods.

Quest. A nyth ing else ?
Ans. Sell the goods, dress the store, and attend to the 3Q 

business;. they did not have anything to do with buying the 
goods.

Quest. W ho attended to this branch o f  the business ?
Ans. I  did.
Quest. W hen a piece o f  goods was bought, did it have the 

cost mark on ?
Ans. Certainly not— we put it on when it came in the 

store, and we checked the invoice.

N
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Quest. Did these goods have the measurements on, or did 
you measure them and put them on ?

Ans. W hen they com e into the store they have the lengths 
marked on them— whole p ieces; when a whole piece came 
in we did not measure it ; we only bought by the whole 
p ie ce ; when whole pieces, they had the manufacturer’s 
measures marked on th em ; we m ight buy ten pieces or fifty 
pieces at a time, or only one, according.to the consum ption; 
in selling, these goods, we would sell any length a person 

10 wanted— half a .yard, a yard, two yards, or ten yards.
Quest. How did you mark the cost prices on these goods 

that you bought ?
Ans. W e marked them from the invoice ; we never put a 

label on the g o o d s ; if  there was a board in them, we would 
mark the price on the end o f  it ; i f  there was a label on the 
goods we marked the price on th a t; i f  there is no label we 
put a card on Ihe end o f  the board, or on the goods.

Quest. Then all these goods had the cost price either on a 
ticket, or 'on  the label ? \

20 Ans. Y es, all had the cost price.
Quest. How7 was the cost mark designated on  the label ?
Ans. By a private m ark ; by characters.
Quest. W ere these private marks designating the original 

cost o f  these goods ever altered in any way ?
Arts. .N o, sir.

, Quest. D id you ever order the clerks under you to alter 
these cost marks ?

Ans. N o, sir.
Quest. I f  they had have been altered would you have 

30 known it ?
Ans. Certainly I  would.
Quest. Can you state positively whether any o f  these cost 

prices were altered or not ?
Ans. They were not altered. Mr. Berryman, I believe, took 

this store ,and stock o f  good  when I  gave it up ; he had Al-
exander Just w7ith him.

Quest. W hen did they take this store ?
Ans. In August,' about two years ago.

. Quest D o you remember when they took formal poSses- 
4 0  siou of the goods ?
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Ans.' Somewhere about the middle o f  August— I can t ex-
actly remember the date.

Quest. W ere Just and Berryman in the store before tffiey 
took- possession ?

Ans. Certainly.
Quest. H ow often ?
Ans. W ell, 1 can’t exactly tell— they were, there several

times. ,
Quest. D uring what period or for h o w  l o n g  before they

took possession ? .10
Ans. I couldn ’t tell you ; perhaps for two or three weeks—  

they were there several times.
Quest. W hat did they do on these occasions ?
Ans. Just looked over the stock— examined it.
Quest. W as an account o f  stock taken at this tim e?
Ans. They examined the stock, and after that an Account 

was taken
Quest. W as this account o f  stock taken in the presence o f  

Mr. Just, or Mr. Berryman, or either o f  them ?
Ans. It was taken in the presence o f  Mr. Just. 20
Quest. Please state what was done in taking this account 

of stock ?
Ans. N othing— only write it down in the book.
Quest State what was put down in this b ook ?
Ans. G oods contained in the store.
Quest. W ere  the cost prices o f the goods put down in this 

book?
Ans. Y es.
Quest. W ere the measurements or number o f  yards in the 

goods put down in the b o o k ?  30
Ans. Y es.
Quest. Were the goods measured before they were put down ? 
Ans. Y es.
Quest. W h y  were they inesasured ?
Ans. So as to give an account o f  the stock.
Quest. W as each piece measured ?
Ans. Y es, sir. ' " 5 ' -v
Quest. Had anything been sold o ff o f  these pieces o f  goods 

since the last account o f  stock was taken?
Ans. N o. sir. 40
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Quest. W ere you not continually selling goods by the 
yard oft* o f  these pieces ?

Am . Yes, sir; previous to the taking stock.
Quest. Then did the pieces that you had when the July 

account was taken, or w'hen any previous account wTas taken 
contain the same number o f  yards when the August account 
wras taken ?

Am . N o ; they were measured a second time to take the 
A ugust stock— some might have had the same lengths, and 

10 some not.
Quest. Why didn ’t some have the same lengths ?
Ans.. Perhaps they m ight have been cut, sold oft* of.
Quest. W ere these measurements truly put down in the 

account o f  stock for A u gu st?
Ans. Y es, sir.
Quest? F or what purpose was Mr. Just present at the taking 

o f  this August account o f  stock ?
Am . I dare say to see that it was taken correctly.
Quest. State particularly what he did ?

20 A m . He stood there while I was calling out the goods 
and examined them.

Quest. Did he look  at every piece o f  goods?
Am . I  can’t say exactly ; I  presume he did.
Quest. Do you know on whose behalf Mr. Just was acting?
Ans. I can’ t say exactly whether it was Berryman, or Just, 

or both.
Quest. W hat chance did he have to look  over, inspect, and 

measure the goods?
Am . H e had plenty o f  chance to measure them after the 

30 stock was taken, and after he had taken possession o f  the 
store.

Quest. W hen you say “  after he had possession,”  what do 
you mean ?

Ans. W hen he got the keys o f  the store.
Quest. F or what purpose were the keys o f  the store given 

to him ?
Ans. T o  give him possession, I suppose.
Quest. I want to know whether or not Mr. Just or Mr. 

Berryman had any opportuuity to measure and examine the
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stock o f  goods in this store before they took it as their own, 
and what such opportunity was ?

Ayis. They never asked any.
Quest. D id they have possession o f  the store before they 

paid for the goods ?
Ans. I  can’t tell you anything about that.
Quest. W hen did they get possession o f  the store f
Ans. I  don ’t know exactly when they got possession; I  

think it was the day the stock was taken, for I  took the keys 
down to Graham.

Quest. W ere Mr. Berryman and Mr. Just before they took 
the store at liberty to examine and measure the goods that 
were in it ?

Ans. Certainly.
Quest. D id you com municate to  Mr. Just or Mr. Berry-

man, before they took  this stock, the meaning o f  the char-
acters that denoted the cost prices o f  these goods as marked 
on the labels and tickets ?

Ans. I  gave it to Just.
Quest. D id Mr. Just make any remark to you about the 

prices or measurement o f  the goods being marked up ?
Ans. He did.
Quest. W hat did he say ?
Ans. H e said the goods were marked up— I  told him they 

were not.
Quest. W as this remark made before he took the store ?
Ayis. Before he got possession o f  it.
Quest. D id Mr. Berryman accom pany Mr. Just on his 

visits to the store before he took possession o f  it ?
Ans. Y es, sir; Berryman was there sometimes.
Quest. Before they finally took  the store, how did they 

express themselves as to being satisfied with the stock o f  
goods ? [Question objected to.]

Ans. I  don ’t know  anything about that— I dare they had 
a conversation with Graham about it.

Quest. D id you hear them express any dissatisfaction ?
Ans. I  don ’t recollect.
Quest. In purchasing a stock o f  goods o f  this kind, is it or 

not usual for the purchaser to measure them ?
Ans. Certainly it is.

10

20

30

40
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Quest. W hy ?
Ans. T o  ascertain i f  they are correct.
Quest. H ow  was the dry goods market, in reference to 

prices, at the time this store was taken by Berryman and 
Just ?

Ans. Pretty high.
Quest.' H ow  long did the prices continue so high ?
Ans. A  good while.
Quest. H ow  lon g?

10 Ans. A  year or more, I  guess.
Quest. W asn’t there a fall in the dry goods market a few 

months after this sale ?
Ans. H o, I think not.
Quest. What was the value o f  this stock o f  goods and the 

lease o f  the store, at the time they were sold to Berryman ? 
[Question objected to.]

Ans. D o you mean what the stock came to ? The stoek 
that was there was all bought for cash* at cash prices.

Quest. D o you know what Mr. Berryman paid for the 
20 stock and lease ?

Ans. I understood that he paid eighty-seven and a half 
or ninety cents on the dollar. [A nsw er objected to .]

Quest. W as this stock worth this amount-— stock and lease, 
I  mean— at this tim e? [Question objected to.]

Ans. Certainly it was.
Quest. H ow  long had this lease to run at the time o f  the 

sale to Berryman ?
Ans. Pretty near three years.
Quest. W hat was the rent paid upon it?

30 Ans. $1300 a year.
Quest. When was the lease made at this rent ?
Ans. It had been made for years, but was renewed in May, 

I  think.
Quest. Renewed at the same rent ? , ,
Ans. Y e s ; the landlord didn ’t raise the rent on him.
Quest. W as this the rent for the whole building ?
Ans. N o ; the store and basem ent.'
Quest. Was this a high or a low rent for this store, at the 

time o f  the sale to Berryman ?
40 Ans. It was worth a great deal more rent.
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Quest. IIow  much rent was it worth ?
Ans. W ell, I dare say it was worth $2000 a year.

And being cross-examined, he says—
Quest. W hat is your age, Mr. Gage ?
Ans. My age is forty-eight.
Quest. In whose em ploy are you now ? «
Ans. Marshall N. H uey’s. ■:
Quest. W h ere?
A  ns. South 'Brooklyn.. <>•-.
Quest. W here did you go when you left this Catharine 10 

street store— in whose em ploy ?
Ans. A cross the street, in James Cragiu’s employ.
Quest. W hat wages do you get ? - - ......
Ans. I get eighteen dollars'a week.
Quest. H ow  long have you known W illiam  Graham ? .
Ans. A bou t sixteen years.
Quest. F or whom  had you charge a t 41 Catharine street? 
Ans. Mr. Graham, v , - > »
Quest. On what term s? . .. .
Ans. A  salary. 20
Quest. State what salarj7.
Ans. Sixteen dollars a week.
Quest. W hose goods were those in that store?
Ans. Graham’s.
Quest. W h o em ployed the clerks in that store ?
Ans. I did.
Quest. Give their names. ........
Ans. Samuel R . Hernidge, Richard Foye, John M oore.
Quest. W here is John M oore em ployed now ?
Ans. 43 Catharine street. , 30
Quest. In whose em ploy is he ? ■ . ^
Ans. Arthur Johnson ’s,
Quest. Has Mr. Graham any interest in that store ?
Ans. I  know nothing about it.
Quest. H ow  long has Mr. Johnson been inJbu.siness there? 
Ans. I  can’t tell you, exactly ; som ething less than a year. 
Quest. Is Mr. Johnson a neph.ew o f  Mr. Graham?
Ans. I believe so. , . .
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Quest. D o you know how long M oore has been In John-
son ’s em ploy ?

Ans. N o, I don ’t, exactly.
Quest. W hat part did you take in the work o f  taking an 

account o f  stock at 41 Catharine street, in July, 1865?
Ans. I  call out to a man that was entering the lengths of 

the goads and the prices.
Quest. What prices ?
Ans. The cost prices o f  the goods.

10 Quest. Did you do all that yourself?
Ans. Y es, sir.
Quest. W h o entered it ?
Ans. Som e o f  the men— I don ’t exactly recollect.
Quest. W h o assisted you in taking that account in July, 

1865?
Ans. The men.
Quest. Name the men t
Ans. H ernidge, Foye, and M oore?
Quest. What did H ernidge do in the matter t  

20 Ans. H e measured the goods— took  them down and put 
them up again.

Quest. W hat did F oye do ?
Ans. Entered the goods in the store ; *1 think it was he 

entered the stock.
Quest. W hat did M oore do ?
Ans. H e assisted to  measure the goods and fix them 

straight again.
Quest. What part did you take in m aking up the account 

o f  stock in August, 1865 ?
30- Ans. I  called out the lengths and prices,

Quest. What prices ? • *
Ans. The cost prices o f  the goods.
Quest. What else did you do in that matter ?
Ans. N othing else, except to assist in putting up the stock 

after it was taken.
Quest. W h o  assisted you in taking that account ?
Ans. James A itken wrote it down.
Quest. W h o else assisted ? *
Ans. N o one else.
Quest. W hat part did Hernidge take in it ?40
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Ans. Measured the goods— took them down on the counter, 
and put them on the shelf again.

Quest. D id he mark the measurements before you called 
them oft’ ?

Ans. Y es, sir.
Quest. W hat did F oye do ?
Ans. Foye and M oore, all o f  them, measured the stock, 

and marked the measurements down.
Quest. W here do you get the cost prices o f  the goods ?
Ans< Marked on the goods when they com e in-—from the 10 

invoice.
Quest. W as there any mark ou the goods except the cost 

price ?
Ans. The selling price.
Quest. Witness being shown Exhibit D  2, is asked, in whose 

handwriting is that part o f  this book  which purports to be 
an account o f  stock taken in July, 1865?

Ans. F oy e ’s, I believe.
• Quest. Is this the book  in which the July account, o f  which 
you have spoken, was entered, as you called ofl‘ the mea- 20 
surements and prices ?

Ans. Y e s .
Quest. In whose handwriting is the August account, as 

entered in that b ook ?
Ans. James A itk en ’s.
Quest. Is he the partner o f  Mr. Graham ?
Ans. I  guess so.
Quest. Have you ever seen the lease o f  that store, 41 Cath-

arine street ?
Ans. N o ; not the last lease. 30
Quest. H ow  do you know what the rent used to be ?
Ans. I  had the form er lease locked up in the desk ?
Quest. H ow  came you tb have that lease?
Ans. It was left there by Graham.
Quest. W here is that desk in which that lease is locked up?
Ans. It was in the store, 41 Catharine street.
Quest. W h o  owned the store ?
Ans. A  Mr. Carpenter— I think that’s his name.
Quest. W hat goods were sold out o f  the store after the 

August account, and before Just took the p lace? 40
0
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Anse N o goods.
Quest. W ere there any basques in the store ?
Aus. Y es.
Quest. D on ’t you remember that two basques were sold 

for forty dollars, or some other sum*, after the August account,
and betore Just took  the place?

Ans. There were not— there were basques in the drawer 
with money paid on i t ; they had been sold previous to that, 
with so me money paid on them as a sort o f  guarantee that 

10 we would keep th em ; they came that day and took them 
aw ay; they were not entered on Just’s stock list, or any
stock list.

Quest. W ere there any basques at all entered in that stock 

list?
Ans. Basques and cloaks that were in the store, were 

entered under the head o f  basques or cloaks, I don ’t know
which, perhaps both. . *

Quest. I  understood you to say that Mr. Just and Mr. 
Berryman was not by when the stock was being ta k en -is

20 that so ?
Ans. Just was there.
Quest. W hen, how long was he there ? *
Ans. The day the stock was entered d ow n ; he wasn t

there the whole time, I  think.
Quest. W as he there when you com m enced taking an

account o f  stock in August, 1866?
Ans. He was.
Quest. H ow  long did he stay ?
Ans. I  forget whether it took  one day or two days; he

30 went away part o f  one day any way.
Quest. W hat did he do while he was there? _
Ans. H e was handling goods— looking at them and laying 

them one side after we had entered them.
Quest. D id you measure any o f  the goods yourself ?
Ans. I did, some.
Quest. W hat?
Ans. I  can’t exactly tell what it was. ’
Quest. D id you compare any o f  the cost prices marked on

these goods with the original invoices ? ; .
40 Ans. I did not— it would be impossible to find the invoices
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for each piece o f  goods in a stock like that I couldn t find 
them, and no one else.

Quest. A re  not the original invoices kept?
Ans. Y es.
Quest. W ill you describe the characters that were used in 

that store as cost marks ?
Ans. They were a sort o f  little' strokes, crosses, and so on 

— I can’t actually tell what they were.
Quest. Indicate the character or mark which meant one ?
Ans. TWs y  means one or two, I  can’t 't e l l  w h ich ; 1 10  

believe, to the best o f  my recollection, it means one— I 
wouldn’t swear to i t ; i f  this means one, the reverse o f  it 
means two, A thus; these marks mean one and two, to the 
best o f my recollection, but I wouldn t swear to it.

Quest. M ake the mark for three ?
Ans. It is the same with a cross, thus *
Quest, What was the mark for four ?
Ans. I  believe this is four *, but I wont swear to it.
Quest. W hat was the mark for five ?
Ans. That I  can’t make o u t ; this If is either six or five ; 20 

I don ’t recollect any o f  the rest o f  them.
Quest. W hy was the July account o f  stock taken ?
Ans. Graham told me to take it.
Quest. W h y?
Ans. I  dare say to sell to som ebody.
Quest. W h y  was the A ugust account o f  stock taken ?
Ans. T o  sell it to Mr. Berryman.
Quest. B y whose order was it done ?
Ans. Mr. Graham’s.
Quest. Did Mr. Graham inform  you o f the sale and its 30 

terms, before you took  this August account ?
Ans. O f the sale— not the terms.
Quest. Is this account in Exhibit D  2, purporting to be an 

account o f  stock taken in August, 1865, the account o f  stock 
which was taken in August, 1865, by you and the men and 
Mr. A itken, as you have stated ?

Ans. Y es.
Quest. Y ou  say Mr. Just said the goods were marked up 

— when did he say that ?
Ans. On the day we were taking stock. 40
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Quest. T o  whom did he address that remark ?
Ans. T o  me.
Quest. H ow  did he com e to say so ?
A?is. I  don ’t know , indeed.
Quests H ow  long had he been in the store at the time he 

• made this remark ?
% Ans. Som etim e— I don ’t know exactly.

Quest. W hat reply did you m ake?
Ans. I  told him he wasn’t telling the truth ?

10 Quest. What else did you say ? *
Ans. W ell, I  don ’t recollect.
Quest. W hat else did he say ?
Ans. H e said nothing that 1 can recollect of.
Quest. D id he remain.
Ans. I don ’t think he did.
Quest. Did he not call you “ an old bum m er ”  in that con-

versation ?
Ans. H e didn’t.
Quest. D id you say any sttch thing to him ?

20 Ans. Perhaps I  did.
Quest. D o you know  Mr. Berryman ?
Ans. Y es.
Quest. W hen did you first see him ?
Ans. Som etim e before he bought the stock— while they 

were negotiating for it, in the store, 41 Catharine street. 
Quest. Have you ever hired a store ?
Ans. Yes.
Quest. W here and when ?
Ans. In Catharine street— I don ’t recollect now, I  guess 

30 it was sometime about 1859.
Quest. H ow  long have you known Mr. Just?
Ans. I  knew him to speak to him for six or seven years;

I  knew him to see him for fifteen or sixteeu years; he was 
the first man I applied to for a situation when I  first came to 
this country.

Quest. From  what country did you com e?
Ans. Ireland.
Quest. W as Mr. Just an old bum m er?
Ans. I don ’t know much about him.
Quest. When have you seen him last ?40
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Arts. I don’t know—I haven’t seen him in a good while— 
within a year any way.

Quest. How long have you known Mr. Graham"?
Ans. Fifteen or sixteen years.
Quest. For what period o f that time have you been in his 

employ.
Arts. Between three and four years.
Quest. What are you paid for attending here as a witness ? 
Ans. Nothing.c

Quest. What have you been promised ? 10
Ans. Nothing.
Quest. What do you expect ?
Ans. Nothing; if my employer does not wish to pay me 

day s salary I will lose it, that’s all I expect to gain by it.

And being re-examined in chief, he says—
Quest. You say that this lease was renewed in May— May 

of what year ?
Ans. May, or some time before it, 1865.
Quest. Wasn’t it in May, 1864?
Ans. I couldn’t say—I won’t be positive whether it was 20 

May, 1864, or May, 1865, I think it was May, 1865.
Quest. Do you know how it was that it was renewed at the 

same rent ?
Ans. There was a man in it at the time Graham got it; 

Graham had something to do with paying the rent, and the 
landlord let it to him on that account at the same rent.

Quest. Does this August account contained in Exhibit D  
2, contain a correct account o f the cost o f goods contained 
in the store, and their measurements ?

Ans. Yes.
Quest. From what were these costs and measurements ob-

tained?
Ans. The costs from the invoice, the measurements by 

measure; the goods were marked from the invoice when 
they first came in.

Quest. Then the cost and measurement o f these goods was 
taken directly from the marks on the goods themselves ?

Ans. Yes.
Quest. Is this the way you always did ?
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Ans. Yes.
Quest. Why didn’t you refer to the original invoices?
Ans. It was an impossibility—I couldn’t do it ; it would 

take a year to do it and then he couldn’t.
Quest. Why ?
Ans. Well there is goods of one kind, for instance, bought 

in one store, and the same kind be bought in another store.
Quest. Did Mr. Graham ever give you any instructions 

about taking this August account, other than to take it.
10 Ans. He told me to take the goods at exactly what they 

cost.
Quest. Are you sure that you did this ?
Ans. I am.
Quest. You have made some statements about the private 

marks ou these goods, are you willing to swear that the in-
dications ‘o f these marks as given by you are correct ?

Ans. I gave them as near as I could—but I wouldn’t 
swear it.

And being again cross-examined, he says—
20 Quest. What knowledge have you of the reasons why the 

landlord renewed this lease for the same rent ?
Ans. Mr. Graham told me so.
Quest. Is that all you know about it ?
Ans. Yes, sir.
Quest. Do you know anything about the renewal of the 

lease, except from what Mr. Graham had told you ?
Ans. No, sir.

R o be k t  Gag e .

Taken, subscribed, and sworn, this twenty-second day of 
November, a . d . 1867, at Jersey City, before me. 

g0 I sa ac  R om ain e , M•

Whereupon the examination was adjourned to Monday, 
November 25th, 1867, at two o ’clock p . m., at the same place.

At which time and place the examination was resumed in 
the presence of the counsel for the respective parties.
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Alexander Just, a witness produced on the part of the com-
plainant, being duly sworn, deposes and says—[Solicitor ot 
defendants here objects to the re-examination of Alexander 
Just, a witness produced by the complainants.

Solicitor for defendant withdraws the witness.]

James Aitken, a witness produced on the part of the com-
plainant, being duly sworn, deposes and says-[Solicitor for 
defendants objects to the examination of James Aitken, on
the ground that he is a party .to the suit.]

I reside in West Hoboken, Hudson county New Jersey; 10 
I am  a broker; I .have been a broker since last January; 
before that, I was in the dry goods business; had keen in 
that business for fifteen years ; I was of the firm of Graham
and Aitken. L . ^

Quest. Do you know the premises 41 Catharine street.
Ahs I do* i
Quest. We re you ever interested in those premises, and

if so, how ?
Ans. I were, and was interested as part owner ot the stock 

of dry goods contained in said store.
Quest. When, and to whom did you sell this stock ?
Ans. Sold it in August, 1865, to Berryman and wife.
Quest. You mean Berryman and wife, the defendants .
Ans. Yes, sir. ,
Quest. Was anybody interested with them ?
Ans. Mr. Just was interested with them, as agent, as tar

as I know.
Quest. What is Just’s first name ?
Ans. Alexander. . .  OA
Quest. Did you have anything to do with making this 30

sale—if so, what? ' , _ . - iVlo
Ans. Nothing more than to help take account o f the

stock in the store.
Quest. Describe how this account was taken.
Ans The goods were measured first, and then called oft 

to me'by Mr. Gage, and I wrote them dow n-the quantities 
and cost prices-and Mr. Just checked them and piled them 
up to keep them separate from any other goods in the¡ store 
that had not been taken; we would take down a shelf full
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at a time, and take off the quantities and prices, and he 
would lay them one side.

Quest* Did Mr. Just look at every particular piece of 
goods ?

Ans. Pretty much.
Quest. Did he have an opportunity so to do, and measure 

the goods if he chose ?
Ans. Yes, sir.
Quest. Did you, yourself, have anything to do with meas- 

10 uring the goods?
Ans. Nothing to do.
Quest. Did you do anything but take the measurements and 

enter the prices in the book, as they were given to you ?
Ans. Nothing,

• Quest. Were the goods measured in the presence of Mr. 
Just or Mr. Berryman?

Ans. Some were in the presence o f Mr. Just, as I hap-
pened to be there myself a short time when he was there, 
and the goods were being measured.

20 Quest, Were the goods measured when you were there,
taking an account o f stock ?

Ans. They were.
Quest. Wasn’t Mr. Just there all this time?
Ans. I  don’t know.
Quest. Who was there ?
Ans. When the stock was being taken down, if you mean 

that, Just was there.
Quest. Were the goods all measured while you were there ?
Ains. Certainly not; it takes two or three days to meas- 

30 ure the stock, to get it ready to take it down.
Quest. Did you have anything to do with the measuring 

yourself ?
Ans. Nothing.
Quest. Was Mr. Berryman in the store at any time before 

he took these goods—if so, when and how often ?
Ans. He was, two or three times or more, previous to our 

taking an inventory o f the stock.
Quest. Wasn t he there while the inventory was being 

taken, any time ?
40 Ans. Not while I was there.

♦
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Quest. Was he there after the inventory was taken ?
Ans. I don’t know— I suppose he was. .
Quest. When was this account taken ?
Ans. I don’t remember the day—about the first o f August.
Quest. What opportunity, if any, did Mr. Berryman and 

Mr. Just have to measure and inspect these goods before 
they took them ?

Ans. The stock book was placed iu their hands; full time 
was given for them to examine and check the stock over, to 
see if the stock and quantity was there, also the cost prices, 
which they did, and said they were satisfied.

Quest. Were the goods at their disposal to look at and 
measure, before the giving the mortgage mentioned in this 
case ?

Ans. Yes, for eight or nine days.
Quest. How long were Mr. Just and Mr. Berryman in 

this store ?
Ans. About six months.
Quest. Did they dispose of it—and if so, to whom ?
Ans. They disposed of it to Connery and O’Donnell.
Quest. Did they dispose of it themselves, or did anybody 

do it for them ?
Ans. They disposed of it through my partner, Mr. Gra-

ham, he found them a purchaser.
Quest. Do you know what these purchasers paid for it?
Ans. They paid eighty-seven and a half cents on the dollar 

of the cost.
Quest. How was this paid ?
Ans. Paid by notes, most o f it, four months’ notes. [All 

this testimony in regard to the sale to Connery and O’Don-
nell, and their manner of paying for it, objected to as not 
rebutting testimony.]

Quest. Do you know how this stock was, as to quality, 
when they sold to Connery and O’Donnell ?

Ans. The stock was a good one, and a great many of the 
goods was thirty to forty per cent, under the market price.

Quest. How was the quality of stock in comparison with 
what it was when you sold it to Berryman ? [Question ob-
jected to.]

Ans. I have just answered that question ; the quality was
p  *

10

20

30

40
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about the.same; the quality vVas full as good when we sold 
to Berryman, if not better, because there were more domes-
tics in it.

Quest. In taking this account of stock, did you hear Mr. 
Just make any remark as to the goods having been marked 
up—and if so, what wras it ?

Ans. He did in two instances, on tw7o different lots of 
prints; he told Mr. Gage that they were marked up; Mr. 
Gage said it was untrue, when they had some words, and I 

10 stopped them, and told Mr. Just that I w?ould make the price 
right, wThat he considered right, w’hich w7as done* and that 
was the only instance that occurred in the whole stock.

Quest. Did you ever give any order to any one to mark up 
the cost prices or measurements of any of these goods ?

Ans. N o , never; on.the contrary, we told Mr. Gage, in the 
presence of Mr. Just, and I think Mr. Berryman, that the 
goods were to be taken at the exact cost, and the true mea-
surement?

Quest. Did you ever know that any o f the goods had been 
20 marked up ?

Ans. .No, sir.
Quest. Did you ever hear any complaint made by either 

Mr. Berryman or Mr. Just, other than in the two instances 
above named, that the prices or measurements of these 
goods had been marked up ?

Ans. Not previous to the commencement of this suit.
Quest. Have you had any conversations with Berryman or 

Just?
Ans. Had several conversations with Mr» Berryman since 

30 the purchase o f this stock.
Quest. Did he speak o f this stock of goods and sale—and 

if so, what did he say ?
Ans. He spoke in regard to the stock, that Mr. Just had been 

buying goods, and he w7as not getting money enough out Of 
it ; he felt dissatisfied in the manner in which Just wTas con-
ducting the business for him, and that he wasn’t receiving 
money enough out o f the proceeds to meet his liabilities for 
the purchase of that stock, and he W'ould like to sell it out; 
he wished wre could find a purchaser for him.

40 Quest. In any of these conversations did Mr. Berryman
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ever allude to the prices and measurements of these goods 
sold by you to him, having been marked up?

Ans. Never.
Quest. Did he ever make any complaint o f any kind with 

his bargain, before the bringing of this suit?
Ans. No, sir, never; on the contrary, he said we were the 

best friends he ever had.

And being cross-examined, he says—
Quest. When did he say that ?
Ans. At different periods. 10
Quest. When did you first become acquainted with Mr. 

Berryman ?
Ans. A  short period previous to his purchasing the stock 

41 Catharine street.
Quest. What knowledge have you of the sale to Connery 

and O’Donnell ?
Ans. I know o f its being completed, because we received 

some of the assets o f that sale in the shape of a note ?
Quest. Did you make the sale ?
Ans. Mr. Graham made i t ; I was a party to it. 20
Quest. Then what you know about it Mr. Graham has told 

you, has he not ?
Ans. He told me, and handed me a note, which, as I was 

book-keeper, I credited Mr. Berryman as so much paid, one 
of the notes of Connery and O’Donnell.

(Quest. Then that is all you know about it ?
Ans. Directly, yes, sir.
Quest. Were you ever in that store after Berryman took it ?
A.7J3. I was.
Quest. Were you there when he did take it ? 30
Ans. No, sir.
Quest. Were you there when Connery and O’Donnell 

took it ?
Ans. No, sir.
Quest. Were you there between the time Berryman took 

it, and the time Connery and O’Donnell tqpk it?
Ans. Yes, sir; I was in the store.
Quest, How often ?
Ans. I think twice.
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Quest. When ?
Ans. From one to two months after Berryman took it.
Quest. How long were you there on that occasion ?
Ans. Ten to twenty minutes, I suppose.
Quest. What were you doing there ?
Ans. I called to see Just, and asked him how trade was; 

it is customary among business men—a friendly visit, that’s 
all.

Quest. Was that the last time yon were there before the 
10 sale to Connery and O’Donnell ?

Ans. This was not the last time, I was there twice; I didn’t 
go there specially at all.

Quest. When was the second time ?
Ans. From one to four weeks after the first time—I can’t 

say.
Quest. Then you were not there again until after the sale 

to Connery and O’Donnell ?
Ans. I wasn’t there afterwards at all.
Quest. Were you present here the other day, while Gage 

20 was testifying?
Ans. I was.
Quest. You heard his testimony ?
Ans. I heard some of it, I didn’t pay attention.
Quest. You were here the whole time he was testifying?
Ans. No, sir; I went to New York to obtain another wit-

ness, I was not here the fore part at all.
Quest. You were here while his testimony was being read 

to him ?
Ans. I think I was.

30 Quest. You say Mr. Just and Mr. Gage had words—what 
words ?

Ans. I don’t know, they were a little excited, that’s all—I 
don’t remember the conversation.

Quest. What did Just say, as near as you can state the con-
versation ?

Ans. He said some o f these goods were marked up.
Quest. What did Gage say ?
Ans. He said it was not so— not true.
Quest. Did not Mr. Just thereupon leave the store ?

40 Ans. No, not immediately.
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Quest. How soon did he?
Ans. I suppose half an hour.
Quest. Did you continue taking stock after he left ?
Ans. About half an hour.
Quest. Did he complain about the cost, ot  measurement, or 

both ? •-
Ans. Complained of the cost only.
Quest. You say yon fixed the price to suit him, how ?
Ans. I did, by reduction; for instance, if a thing cost 

twenty cents we made it eighteen, which was satisfactory to 10 
Mr. Just.

Quest. Were you present at the giving of the mortgage?
Ans. I think not.
Quest. In taking this account o f stock you put down, as I 

understand you, the cost prices and quantities, just as Mr. 
Gage called them out to you, did you not ?

Ans. I did.
Quest. Were you present during the measuring of the 

goods, or were they measured and prepared before you went 
there to take account o f stock ? 20

Ans. I was there while they was measuring some of them 
on the afternoon o f the day previous to the taking the account 
of stock.

Quest. How long were you there on that occasion ?
Ans. Some three hours.
Quest. What were you doing?
Ans. Looking over the stock—seeing it measured.
Quest. Who were measuring?
Ans. Some men in the store; I don’t know their names 

except from hearsay, except Gage—he was measuring. 30
Quest. Who placed the stock book in Mr. Berryman’s 

hands, and when ?
Ans. Mr. Graham gave it to Mr. Just, I believe—I don’t 

know positively.
Quest. Then it wasn’t done in your presence ?
Ans. It wasn’t done in my presence; no, sir.
Quest. Then all you know about the stock book being 

placed in Mr. Berryman’s hands, is from what Mr. Graham 
told you ?
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Ans. Well, I don’t know whether he told me or whether 
I knew—I can’t say.

Quest. Did Mr, Just or Mr. Berryman ever in your presence 
take the stock book and look to see that the measurements 
and cost prices were there ?

Ans. Mr. Just did, as to the cost—I don’t know about 
measurements.

Quest. When did he do that ?
Ans. The time we were taking account of the stock.

10 Quest. Then he did not do that, so far as you know, after 
the stock book had all been made up ?

Ans. Except what he told me, he said he was going over 
the stock book then; he was partially through then ; he was 
going through the stock book with the stock, and so far he 
had found them right. [Answer objected to by the defendant.]

Quest Did Mr. Berryman ever, to your knowledge, go 
over the stock after the book had been made up ?

Ans. No, sir.
Quest. Did Mr, Berryman ever, to your knowledge, go

20 over the stock to see if the measurements were there, and 
the cost prices ?

Ans. He said he did not know anything about dry goods, 
and that Mr. Just would look over them.

Quest. Did Berryman understand anything about dry goods?
Ans. He did not—he is an engineer-—he said he did not 

himself.
Quest. Then Berryman did not go over the stock to see 

that the measurements were there and the cost prices ?
Ans. Not to my knowledge.

30 Quest. To whom did he say that Just would look over 
them ?

Ans. He said it in presence of Mr. Graham, Just, and my-
self, at our office in Chambers street.

Quest. Did Mr. Berryman ever have any conversation with 
you after he took the goods ?

Ans. Yes; a great many.
Quest. Did he ever talk with you about these goods after 

you sold them to him ?
Ans. Nothing in regard to the goods at all.

40 Quest. The part o f Exhibit D  2, which purports to be ac-
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count of stock “  August 14th, 1865,” is in whose hand-
writing?

Ans. My own.
Quest. The whole o f it ?
Ans. The whole of it.
Quest. Is that the account called off by Gage, entered by 

you, as you have stated in your testimony here?
Ans. It is.
Quest. Had the goods in the two instances, about w7hich 

Just complains, been marked up or not ? 10
Ans. Our representative says not, that is Mr. Gage.
Quest. Is that all you know about it ?
Aws. It is.
Quest. How long have you been in partnership with Mr. 

Graham ?
Ans. About ten years.
Quest. Are you in partnership with him now ?
Aiis. I am.
Quest. How long have you known Alexander Just?
Ans. I suppose ten years, fully. 20
Quest. Are you intimate with him?
Ans. I am intimate with him only as with other cus-

tomers ; we sold him goods when he was in business for 
himself, and he w?ould buy of us for other houses.

Quest. Do you sell goods through him yet ?
Ans. I am not in the dry goods business* nor is Mr. 

Graham.
Quest. What sort o f a broker are you ?
Ans. Commercial paper—business paper.
Quest. Are you and Mr. Graham in that business together? 30
Ans. Yes, sir; we have never changed since we went to-

gether.
Quest. Where is your office ?
Ans. 25 Pine street.

And being re-examined in chief, he says—
Quest. When you reduced the prices of the goods in these 

tw7o instances on Mr, Just’s complaint, what reason did you 
have for doing it ?

Ans. That everything should be just and right, as we
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stated it previous to taking the account o f stock, and to 
satisfy him that we meant to do right ?

Quest. Did you do it because you believed the goods were 
marked too high, or simply to satisfy Mr. Just? [Question 
objected to.]

Ans. I did it to satisfy Mr. Just, not that I thought be was 
correct at all.

Quest. Did you make any inspection, or inquiry, to see if 
his complaint was correct ?

10 Ans. I asked Mr. Gage, and he said the price was correct 
— they were not marked up; I then allowed it to satisfy Mr. 
Just.

Quest. How do you know what the character o f this stock 
in this store was, when Connery and O’Donnell took it?

Ans. I only knew it from what I heard.
Quest. Do you know whether Mr. Just or Mr. Berryman 

had this stock book any time before they took these goods?
Ans. Mr. Just had nominal possession o f the store for 

several days, as well as this stock book, to afford him every
20 facility for examining, measuring, and completing the transfer 

o f this store to Berryman.
Jam es  A it ke n .

Taken, subscribed, and sworn to, this twenty-fifth day of 
November, a . d . 1867, at Jersey City, before me.

Isa ac  R om aine , M . C.

Whereupon the examination was adjourned to Tuesday, 
November 26th, 1867, at teu o ’clock a . m., at the same place.

At which time and place, the examination was proceeded 
with in the presence o f the counsel for the respective parties.

30 Patrick O'Donnell, a witness produced on the part of the 
complainants, being duly sworn, deposes and says—I live at 
32 Catharine street, New Y ork ; I am a dry goods salesman; 
I am with D. Hauser & Co., No. 385 Broadway; I was of the 
firm of Connery and O’Donnell; they did business at No. 41 
Catharine street, New York; they were in business there 
from the first of January, 1866, to the latter part o f August,
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of the same year; the store was occupied, before we occupied 
it, by Jane W. Berryman ; it was in her name we bought 
the stock— that is we bought the stock from her; we bought 
the stock from her— she had to come over from her place in 
Jersey, to sign the sale o f i t ; we bought the stock for ninety 
cents on the dollar, or the cost price less ten per cent.; it was 
a poor stock enough when we bought it, as to quality; as to 
value, weconsidered it was worth ninety cents on the dollar, 
with the stand and lease; there were old goods in this stock 
—most of them were old goods; some of these goods had 10 
been in the store a long time—some years.

Quest. How could you tell that ?
Ans. I could tell because they looked so, they looked 

soiled, they were there in Gage’s time; I know they* were 
there in Gage’s time because I was there often, and seen the 
stock.

Quest. Did you take the lease of this store when you 
bought the goods ?

Ans. Richard Connery took the lease, that is my partner.
Quest. What was the rent on this lease ? 20
Ans. It was $1300 a year, that is the store and basement; 

at that time the basement was let for $300 a year.
Quest. What was the value of this store at this time, a year ?
Ans. I considered it was very cheap at that price.
Quest. What, in your opinion, was the store worth a year? 

[Question objected to.]
Ans. I considered, at the time, the lease of the store for 

the two years would be worth $2000 to us—that is, bonus.
Quest. Had rents in this locality risen or fallen in the 

year before you took it ? 30
Ans. They were rising; stores were in great demand at 

the time.
Quest. Were rents any higher at the time you took the 

store, than they were six months previous ?
Ans. I don’t think they were; I suppose they were about 

the same; six months don’t make any difference in rents; 
if they had been let the May previous, it would have been 
more than six months.

Quest. Do you know a man named Samuel K. Hernidge ?
Ans. I have seen him. 40

Q
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Quest. Where does he live?
Ans. I don’t know.
Quest. Do you know anything as to his reputation for 

truth and veracity ? [Question objected to.]
Ans. i  couldn’t say.

And being cross-examined, he says—
Quest. What capital did you put in the firm of Connery 

and O’Donnell ?
Ans. $450.

10 Quesi. When did you cease to be a member of that firm?
Ans. The latter part of August, the same year—1866.
Quest. Did you sell out to your partner ?
Ans. Yes, sir.
Quest. For how much ?
Ans. $1500.
Quest. Is he continuing the business there still?
Ans. Yes.
Quest. Have you ever seen Mrs. Jane W. Berryman?
Ans. Yes.

20 Quest. What salary are you getting now ?
Ans. I get no salary at all—I am selling on commission.
Quest. Do you know anything about rents in Catharine 

street now ?
Ans. I know a little.
Quest. Are they higher now than when you owned that 

lease ?
Ans. I don’t know that they have changed very much; I 

know a party there who expects to get more for a store than 
he hired it for two years ago; I know a building there that

30 the rent has nearly doubled since that time; a drygoods 
place; from what I heard the landlord say, he is going to 
raise the rent— he told me so himself. [Latter part of 
answer objected to by solicitor for defendants.]

Quest. Did you do a prosperous business while you and 
Connery had the store No. 41 Catharine street?

Ans. I don’t know; we never took an account o f stock; 
we sold a good many goods.

Quest. Did you buy a good many goods, too ?
Ans. Yes.
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Quest. Had rents advanced any from May 1st, 1865, to 
Msiy 1st, 1866 ?

Ans. I know some stores that has advanced.
Quest. Did you consider that lease worth more when you 

sold out to your partner than it was when you bought it ?
Ans. I never made any calculations of that kind.
Quest. Do you know Mr. Graham, the complainant?
Ans. Yes, sir; I have seen him the last srx or seven 

years, but never became acquainted with him until the 
buying out o f that store.

Quest. Do you know Alexander Just ?
Ans. Yes, sir; I knew him as long as I did Mr. Graham, 

but became acquainted with him before I was with Mr. 
Graham.

Quest. Do you know anything about Mr. Just’s reputa-
tion for truth and veracity ?

Ans. I don’t know anything against Mr. Just’s reputation.
Quest. Are you a native of this country ?
Ans. No, sir.
Quest. Where were you born ?
Ans. In Ireland.
Quest. Have you ever been in Mr. Graham’s employ ?
Ans. No, sir.
Quest. Have you ever seen this lease of which you speak ?
Ans. Yes, I saw the lease.
Quest. How were you paid this $1500 w-hich you got from 

your partner when you sold out ?
Ans. I don’t see as that has anything to do with the case; 

I don’t want to answer that question. [Question objected 
to as irrelevant.]

Quest. Last question repeated. [Same objection.]
Ans. I have answered that before.
Quest. Were you paid in cash when you sold out to your 

partner?
A  ns. I object to answer; that’s the same question again ; 

if I saw that it haa any bearing on the case, I would answer, 
but I don’t see that it has.

Quest. Was this $1500 paid to you in money, or not?
Ans. Well, that’s just the same question again. I answer 

the same way.

10

20

30

40
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Quest Who paid you for selling out to Mr. Connery your 
interest in that concern ?

Ans. I object to answer that.
Quest. Last question repeated.
Ans. I object to answer.
Quest. .Were you ever paid at ail ?
Ans. I object to i t ; I sold out for $1500 to him—that’s 

what I said.
Quest. Was not this $1500 paid to you by cancelling your 

10 indebtedness to the concern?
Ans. 1 object to answer it,
Quest. Do you object because it was so paid ?
Ans. I object to answer that.
Quest. Who has suggested to you to decide for yourself 

what questions you will answer and what questions you will 
not answer?

Ans. Nobody.
Quest. What did Mr. Graham say here when you first 

declined to answer the question ?
20 Ans. He made some remark to Mr. Zabriskie here—what 

words he used I can’t exactly say.
Quest. State what he said ?
Ans. I understood him to saj7 that I need not answer the 

question—I wasn’t paying much attention at the time.
Quest. Did Mr. Graham’s counsel say anything? [Ques-

tion objected to.]
Ans. Yes.
Quest. What did he say?
Ans. Am I obliged to tell the same w’ords ? if I am, I can’t. 

30 Quest. What did you understand him to say ?
Ans. I understood him to be o f the same opinion as Mr. 

Graham.
Quest. Of the same opinion in regard to what?
Ans. To my answering the question how I was paid. 
Quest. Who employed you to come over here to-day ?
Ans. Mr. Graham asked me to come over.
Quest. Did he pay you for coming ?
Ans. No, sir.
Quest. Did any body?

40 Ans. No, sir.
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Quest. Who is to pay you ?
Ans. Nobody; I earn a living different from pay o f that 

kind.
Quest. Have you ever been a witness before ?
Ans. No.
Quest. Do you still decline to answer how you were paid 

the $1500 ?
Ans. Yes, sir.
Quest. Why ?
*ftns. Because I don’t see as if has any bearing on the case 

at all.
Quest. Does it make any difference to you whether this 

case is affected by your testimony or not ?
Ans. No, sir.
Quest. Then, why should you object because, in your judg-

ment, the question has no bearing on this case ?
Ans. I don’t see the use in it at all; I won’t answer that 

question.
Quest. I f it makes no difference to you whether the case is 

affected by the testimony or not, why can you not favor us 
with an answer?

Ans. I don’t see the use in answering it at all; I won’t 
answer it, so you might as well drop it.

Quest. What is your age, Mr. O’Donnell ?
Ans. Thirty-two years, nearly.
Quest. Do you care which side wins in this case ?
Ans: I don’t see as it makes any material difference to me 

—I don’t.
Quest. Have you ever been paid the $1500* or is it owing 

to you ?
Ans. I object to answer it.
Quest. Does Mr. Connery owe it to you now ?
Ans. I object to answer anything of the kind.
Quest. Have you any claim now against Mr. Connery on 

account o f this $1500 ?
Ans. I object to answer those questions.
Quest. Will you please state what objection you have to 

the question ?
Ans. I answered that before; I don’t see what bearing it 

has to the case, what I testify too.

10
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Quest. Do you know what bearing any of your testimony 
has upon this case?

Ans. No, sir; no more than I can tell when we bought 
the stock and how much we paid for it.

Quest. Then you were told before you came here what 
you were to swear to, were you ?

■ Ans. No, sir.
Witness, upon the examination being read to him, desires 

to correct his answer to the question “ Had rents advanced 
10 from May 1st, 1865, to May 1st, 1866 ? ” and says—I under-

stood it to be May 1st, 1867. As to whether they advanced 
from May 1st, 1865, to May 1st, 1866, “ I can’t say,” because 
most o f the stores there are upon lease, aud I don’t know of 
any lease expiring then.

Counsel for complainant objected to all the above ques-
tions put to the witness in reference to the manner in which 
he was paid the said fifteen hundred dollars. During the 
course o f the above examination, the counsel for the com-
plainant objected to all the questions put to the witness as 

20 to the manner of paying said fifteen hundred dollars, and 
desired the master to note such objections; whereupon the 
master suggested that the objection should be noted at the 
end of the examination.

P a t r ic k  O’D o n ne l l .

Taken, subscribed, and sworn, this 26th day of November, 
a . d . 1867, at Jersey City, before me.

I s aac  R om ai ne , M. C.

Hugh Doherty, a witness produced on the part of the com-
plainant, being duly sworn, deposes and says— I board at 

30 Leggat’s hotel, New Y ork ; I am in the dry goods business, 
at 471 Eighth avenue, New Y ork ; I know the store 41 
Catharine street, New York; I am acquainted all over the 
city with rents a good deal, that is store property; I own 
some store property— by this means I got my knowledge of 
rents; rents in Catharine street have risen during the last 
three years; rents have been raising for two or three years 
—I think three years ago they started to go up.
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Quest. Were rents higher there in August, 1865, than they 
were in May, 1865?

Ans. They were higher in August; they advanced gradu-
ally for the last three years—that is, if there were any places 
to let there.

Quest. In your opinion, as an owner of real estate, what 
was the value per year of the store and basement o f No. 41 
Catharine street, in August, 1865? [Question objected to.]

Ans. From May 1st, 1865, to May 1st, 1867, it was worth 
$2500 per year, that is store and basement. 10

And being cross-examined, be says—
Quest. What store property do you own?
Ans. No. 106 Franklin street.
Quest. Is that all ?
Ans. That’s all—-I lease too places beside.
Quest. Where ?
Ans. I lease 88 Franklin street and No. 471 Eighth Avenue.
Quest. Did you ever lease a store in Catharine street ?
Ans. I did.
Quest. When ? 20
Ans. I think it was in 1861 or 1862, I won’t be positive.
Quest. What part of Catharine street?
Ans. The same block as No. 41, I am pretty certain— it is 

in the middle of the block.
Quest. Have you leased any property there since 1862?
Ans. I have not—I tried to buy there, but they wouldn’t 

take my price. „
Quest. When ?
Ans. Last spring, I think it was.
Quest. Do you devote yourself exclusively to the dry goods 80 

business ?
Ans. I do now, but only for the last two or three weeks;

I collect my rents, o f course; if I see a good bargain in real 
estate I take it.

Quest. Do you know what rents in Catharine street were in 
1865?

Ans. I think they commenced going up in 1865; when 
they have a lease they can’t put them up until the lease 
expires.
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Quest. What rent did you pay in Catharine street in 1861, 
or 1862 ?

Ans. $600.
Quest. How long have you known Mr. Graham ?
Ans. Ten years or more.
Quest. Are you and he intimate ?
Ans. Nothing extra ; I speak to him when I meet him, and 

he speaks to me.
Quest. Have you any business relations with each other? 

10 Ans. No, sir; I suppose if I had a piece o f paper he might 
buy it o f me, that’s his business.

Quest. How long have you resided in New York?
Ans. A  long time, back and forth—I resided in Boston 

sixteen years, and ten or twelve years after that I lived in 
New Y ork ; I am a bachelor.

Quest. What is your age ?
Ans. Forty-one years last September.
Quest. Are you a native o f this couutry ?
Ans. No, sir.

20 Quest. Where were you born ?
Ans. In Ireland.

And being re-examined in chief, he says—
Quest. - What is that store you rented in Catharine street, 

for $600 a j’ear, worth now ?
Ans. $2000, that is by making some repairs.
Quest. Do you know what it is rented for now?
Ans. I do not.

H u g h  D oherty .

Taken, subscribed, and sworn to, this twenty-sixth day of 
30 November, A. d . 1867, at Jersey City, before me.

Isa a c  R om aine , M. G.
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Depositions for Defendants.

[Filed February 5, 1868.]

Examination of witnesses, &c., in the above stated cause, on 
the part of the defendants, taken before me, Isaac Ro- 
maine, a master and examiner of said court, at my office, 
No. 7 Exchange Place, Jersey City, N. J., on Friday, No- - 
vember 29th, in the year one thousand eight hundred and 
sixty-seven, at one o ’clock in the afternoon, in presence 
of Charles H. Voorhis, esq., o f counsel with defendants, 
and Lansing,Zabriskie, esq., of counsel with complain- 10 
ants, by consent o f parties.

Whereupon the examination was adjourned to Saturday, 
November 30th, 1867, at ten o ’clock a . m ., at the same place.

At which time and place the examination proceeded.

Andrew McGrath, a witness produced on the part of the 
defendants, being duly sworn, deposes and says—I reside at 
332 Bowery—I board there ; I am a dry goods clerk ; I have 
been in that occupation about four years; lam  now em-
ployed at 360 Bowery, by H. B. Russell ; I have charge of 
his house up there—l am superintendent; I know the pre- 20 
mises No. 41 Catharine street, New* Y ork ; I was employed 
there from, I think, the second week in January, 186.5, to 
August, the time of the winding up of Mr. Gage; I was 
employed by Mr. Gage as a dry goods clerk; I was first 
engaged as a porter; when business got brisk, I got inside 
the counter; I assisted in taking an account o f stock while 
I was there ; I assisted in taking the August stock—that 
was at the time o f the winding up; Mr. Moore, Mr. Foye, 
and Ilernidge, with me, assisted in taking the stock; Mr. 
Aitken was not there while the stock was being prepared; 30 
in taking stock, we commence by taking the number of 
yards and cost price; we mark the quantity and price o f 
the goods on a ticket, and put it on the goods; after it has 
been prepared in this wTay, one party calls it off, and auother

R
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enters it in a book; Mr. Just was not present when these 
goods were measured; he was therefor a very short time 
when the goods were called off*; he was there about twenty 
minutes or half an hour; these goods, in taking that August 
account, were not measured correctly; the correct cost 
prices were not marked on them; I answer for those I did 
myself; I marked the goods over what they were in meas-
urement, and over what they were in cost; I marked some 

„ o f the goods four, five, six, and eight yards over what they 
10 measured, more or less; I marked up the cost prices five, 

six, and eight cents a yard— some more, some less; these 
goods were calicoes, muslins, cloths, and flanuels; the other 
clerks marked up goods too; Mr. Gage was aware that these 
things were being done; a >me of the goods were marked 
up one hundred per cent.; this was part of the stock that 
Mr. Hernidge took; they were veils, lace collars; they were 
marked up more than one hundred per cent. ; some of the 
goods were not worth what the original cost waS, but were 
marked up higher; some of the muslins could be bought 

20 from twenty to twenty-five per cent., lower than the*original 
cost was. [Answer objected to by complainant.}

I could not say what that store would let for now. [So-
licitor for complainant objects to all the above testimony rela-
tive to the marking up of the goods, and as to their value.]

And being cross-examined, he says—
I have been at the place I am now, two years last Septem-

ber; I superintend the place, and manage all the business; 
I was present during the whole time of taking the stock in 
August, 1865; we marked up the goods because I was in- 

30 formed so to do by Mr. Foye; Mr. Foye was one of the 
salesmen employed by Mr. Gage ; he had charge of the 
cloak and shawl department; Mr. Gage did not tell me to 
mark up the goods; Mr. Graham did not tell me; I saw 
Mr. Berryman in the store before he took it; I could not 
state, exactly, how often; I have seen him several times in 
the store; he would come in and ask if Mr. Just was there.

Quest. Did you see Mr. Berryman in the store several 
times before he took possession o f it as owner? [Question 
objected to.]
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Ans. Yes, sir; I have seen him in the store; I can posi-

tively say I saw him there once—that I am certain of; I 
did not know Mr. Berryman at the time, but he was pointed 
out to me as Mr. Just’s partner in taking the store.

Quest, How.often did you see Mr. Just in the.store before 
he took possession of it ?

Ans. I have seen him there four or five times.
Quest. What did he eome there for?
Ans. I do not know, sir.
Quest. What did he do while he was there ? 10
Avs. He has looked at some o f the stock.
Quest. What else did he do?
Ans. The day of stock taking he came in, the day of enter-

ing the stock, and made some remark as regards the stock to 
Mf, Gage; Mr. Gage got angry at the words that passed 
between him and Mr. Just; he then told Mr. Just, “  the 
dfunken old bummer,” to leave the store, that the store was 
his yet, and he had no right to talk to him as he did; Mr. 
Gage insisted on his leaving the store, so Mr. Just left.

Quest. What remark did Mr. Just make ? 20
Ans. That I don’t know—it was some remark concerning 

the stock.
Quest. Did you see Mr. Just in the store after this occasion ?
Ans. Yes, sir.
Quest. Can you tell how often ?
Ans. When the stock was entered Mr. Just came in__I

have seen him once after that.
Quest. What did he do then ?
Ans, Well, whatever occurred between Mr. Aitken, who 

was there, and Mr.,Gage, and him. ,
Quest. Was Mr. Just or Mr. Berryman present when any 

of the stock was measured ?
Ans. No, sir.

Andrew  M c G r a t h .

Taken, subscribed, and sworn to, this 30th day o f Novem-
ber, a . d . 1867, at Jersey City, before me.

I sa ac  R om aine , M. C.

Whereupon the examination was adjourned to Monday, 
December 2d, 1867, at eleven o ’clock a . m., at the same place!
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At which time and place, the examination was resumed 
in the presence of the counsel of the respective parties.

Andrew L . Osborn, a witness produced on the part of the 
defendants, being duly sworn, deposes and says—I reside in 
New Y ork ; my office is 424 Canal street; my occupation is 
that of a builder ; I am familiar with New York property, 
and with rents; I have been in that business for the last 
fifteen years; I collect rents and let property for others to 
the extent of about thirty or forty thousand dollars a year; 

10 some two hundred buildings, «tores, and other property to 
take care of ; I have seen the premises No. 41 Catharine 

• street.
Quest. Can yon say what a lease of the store and basement 

No. 41 Catharine street, at a rent o f $1300 a year, having 
three years to run, was worth, in August, 1865? [Question 
objected to.]

Ans. I should think it was very good rent for it at that 
time, in 1865, a ‘Fig price ; I have some knowledge of dry 
goods—in my younger days I was in i t ; I was then engaged 

20 in that business; 1 saw some of the dry goods in the store 
No. 41 Catharine street, while Mr. Berryman had it; I think 
it was about October I was there, 1865; I can’t say much as 
to the value and quality of the goods ; I saw some goods at 
that time there that were dirty— ray attention was called to 
them; I know Alexander Just.

Quest. Do you know what his reputation for truth and 
veracity is? [Question objected to.]

Ans. Very objectionable-—I have never known him to 
speak the truth to me in any business transaction.

30 Quest. Would you believe him under oath? [Question 
objected to.]

Ans. I would not.

And being cross-examined, he says—
I am a real estate agent; I have been such about fifteen 

years; I never leased any stores in Catharine street, but I 
have in Front street, Water street, and Pearl street, and a 
great many on the north side; rents have risen in New York 
since 1865; rents have been at their present price in New
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York a year and a half, some not over a year; the latter 
part of 1866 they began to go up higher than they were in 
1865; rents did not begin to rise till after May, 1865; rents 
were no higher in 1865 than they were in 1864—they were 
lower, if anything; in August, 1866, rents began to go up, 
and went up rapidly through that year; I have not seen this 
Catharine street store more than once to have my attention 
called to i t ; I consider n^’self reliable, under the circum-
stances, of giving an opinion of the rent o f this store in 1865.

A. L. Osb o rn . 10

Taken, subscribed, and sworn to, this 2d day of December, 
a . d . 1867, at Jersey City, before me.

I s aac  R om aine , M . C.

Opinion.

The hearing of this cause was brought on upon bill, cross-
bill, and proofs. The bill was filed to foreclose a mortgage 
given by Berryman and wife, upon her farm, to Graham. A  
cross-bill was filed by Berryman and wife to have the mort-
gage set aside as void, and the notes o f Berryman, to secure 
which it was given, delivered up to be cancelled, on the 20 
ground of fraud in the consideration. The alleged fraud 
consisted in fraudulent representations by Graham to Mrs. 
Berryman, first o f the character and fitness o f the agent em-
ployed by her to purchase from Graham the lease of a dry 
goods store, and the goods contained in it, and intended to be 
employed to conduct the business for her; and next, o f the 
value, quantity, and original cost of the goods. The contract 
alleged was that Graham agreed to sell the lease, and the 
goods iu the store, for the original cost of the goods, less ten 
per cent. And the cross-bill alleges that Graham furnished 30 
to Mrs. Berryman a list of the goods in which quantity and 
original cost o f them were fraudulently mis-stated as greater 
than they in fact were, for the purpose of defrauding her; 
and insists that five thousand dollars, which had been paid 
on the mortgage, was equal to the value of the goods at the
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contract price; and that the notes and mortgage should be 
declared void and given up to he cancelled, and that an in-
junction should issue against proceeding in an ejectment 
brought by Graham upon the mortgage. The cross-bill con-
tains also the general prayer of relief.

The complainant in the original suit, Mr. Graham, was 
sworn as a witness without objection at the time;: objection 
was made to his competency at the closing of complainant’s 
evidence, and before any testimony had been taken by the 

10 defendant, and testimony was taken by both parties after 
this objection. There is no doubt but that Graham is an 
incompetent witness, as Berryman and his wife are both ad-
verse parties in interest, and either cannot be sworn. The 
only question made was that the objection was not made in 
the proper time, that is, at his examination. Counsel on the 
argument declined to press or argue the objection, but dis-
tinctly stated that he did not.waive it, and it is therefore my 
duty to decide it.

Chancellor Pennington held in Neville v. Demeritt, 1 Gr. 
20 C. B. 334, “ that witnesses should be objected to at the time 

ot their examination.” But his intention in this expression 
must be gathered by what he had just before stated “ that 
in the case of a witness when interest might be realesed by 
the party offering him, I would certainly not sustain such an 
objection for the first time made at the hearing without 
giving an opportunity to release that interest, and for a re-
examination, if the party thought proper.”  And the only 
authority citetj by him,, the case of Mohawk Bank v. Atwater, 
2 Paige 60, says: “  T,he objection must be made at the time of 

30 the examination, or at least before the proofs in the cause are 
closed. The reason on which the rule is founded does not 
require that the objection should be made at the very time 
of examination and not after. But it must be made in time 
for the party to remove the incompetency o f the wdtness if 
practicable, or to supply, by other evidence, the want of his 
testimony. This I hold to be the true rule.

Here the objection was made at the closing of complain-
ant 8 evidence, and when, as the case stood, he had no right 
to take further evidence, I was inclined to think that it
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came too late e-ven under the modification of the rule in 
Neville v. Dementi, above stated. But objections to testi-
mony that are substantial objections, as this is, should not 
be lost or waived by a slight inadvertence which causes no 
injury to the opposite party. And as the court would always 
in such case grant further time to restore competency to the 
witness, or to procure other testimony, I must hold that in 
this case the objection was in timé, and overrule Graham’s 
evidence. •

A  mortgage cannot be reformed, corrected, or declared, 10 
void, for fraud or mistake in the consideration, in a suit 
brought to foreclose it, nor can that suit be defended on such 
grounds; The only remedy is by cross-bill for that purpose, 
Miller v. Gregory, 1 C. E. Green, 274, and therefore, in this 
case, the only remedy for the defendants is upon their cross-
bill. And in that suit the answer of Graham is evidence 
so far as responsive to the bill.

Graham’s answer denies fully all fraud in representations 
as to the agent of the defendants, and as to that, is conclusive, 
as no proof is offered on that point. It also denies the 20 
charge in the cross-bill that he or his partner, Aitken, handed 
to Mrs./Berryman’s agents a book in which the measure-
ments and prices of the goods were written, as a just and 
true account of the quantity and cost prices of said stock of 
goods, or that he said or in any way gave them to under-
stand, that it was accurate and true, and the answer avers 
that the list was made for themselves, to ascertain the amount 
and cost o f the stock o f goods, to enable them to fix the. 
price, and that he handed it to Mrs. Berryman’s agents, and 
expressly told them to take it and compare it with the goodsj 30 
and see if the quantity arid prices Were correct; and that it 
was distinctly understood between him aiid them that the 
goods were not to be purchased upon the faith of that stock 
list ; and it also avers that he believed, and still believes, 
that the stock list was correct and was privy to and intended 
no fraud. These allegations aré responsive, and are not im-
pugned or contradicted by any witness. There can, there-
fore, be no relief on the ground of fraud.

The counsel for Graham insists, that as the bill is for re-
lief on the ground of fraud, no relief can be had except on 40
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that ground, and that in this suit no relief can be had on 
the ground of mistake. In the case of Read's adm'r v. GVa- 
mer, 1 Gr. C. R. 271, the contrary doctrine was ácted on, if 
not announced, by Chancellor Pennington, and the rule is, 
that under the general prayer for relief, any relief can be had 
that the complainant is entitled*to upon the facts stated in 
his bill so far as proved. If a failure o f consideration is 
shown by such mistake between the parties, as can be re-
lieved in this court, although it was occasioned by the mis- 

10 take, and not the fraud of the party, as charged in the bill, 
the relief can be granted in the suit. I f Mrs. Berryman is 
entitled to relief from the mortgage on the ground of mis-
take, l  am of opinion she can have it on this cross-bill.

The answer of Graham admits, that he agreed to sell the 
stock of goods for ninety per cent, of the cost price o f the goods; 
this is the agreement, as charged in the cross-bill, and the 
complainants in it contend that if, by mistake, and without 
fraud, a greater sum was inserted in the mortgage, it should 
be reformed and corrected to the true amount.

20 Courts o f equity will relieve against mistake, and will 
correct and reform deeds and instruments o f the most sol-
emn character, to grant such relief. But when relief is 
sought from deeds or other writings, the mistake must be 
clearly proved. 1 Story's JEq. Jur., § 152.

Again: the mistake must be as to a fact, not only not 
known to the party, but one which he could not, by reasona-
ble diligence, have ascertained. Where a party ought, in 
the exercise o f ordinary prudence, to have made inquiry, 
and neglects to ascertain the facts upon which his contract 

30 is based, in cases where it is not necessary to repose confi-
dence in the other party, or where it is as much his duty as 
that o f the party with whom he deals, to know the facts, 
courts o f equity will not relieve against his own negligence.

In this case, Graham did not undertake, except for him-
self, to ascertain the quautity or cost price of the goods. He 
gave the purchaser the result o f his inquiry as an aid, and 
invited her to examine for herself. No person of ordinary 
prudence would have neglected to examine the quantity, and 
inquire into the cost o f the goods of an old store, purchased 

40 for over nine thousand dollars, as these were. The oppor-
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t-unity was given. The goods were at his service, for more 
than a week, and the clerks were there who, by their own 
testimony, w’hen produced by him, changed the cost prices, 
which they then knew. 1 Story’s Eq. Jur., § 146, and n.

Besides, she sold these goods without re-measurement, and 
without giving Graham any opportunity o f ascertaining the 
amount of the error, if any; she sold and disposed o f them 
without any complaint to Graham until payment of the 
mortgage was insisted on, eighteen months after the sale. 
This negligence in this case, would work a grievous wrong 10 
to Graham, who was guilty of no fraud, by depriving a vigi-
lant man o f all means of ascertaining the truth aud correctly 
rectifying the mistake, in order to relieve a negligent pur-
chaser from her own laches.

But I am not satisfied by the evidence that there was any 
error or mistake, of any importance, in the list of goods aud 
prices, to rectify.

The principal, if not the only proof of it, is the testimony 
of the three witnesses, Hornidge, Foy, and McGrath. They 
were three clerks in the store up to the time o f sale, em- 20 
ployed by Gage, who, for years, had conducted it as if his 
own, for Graham and Aitken. These clerks seem to have 
supposed that Gage owned the goods* and business, and had 
mortgaged or pledged them to Graham and Aitken. 
They were present at the making out the account o f stock 
in question. They measured the goods and marked the 
quantity and prices on them, and they testify that they 
falsely marked the quantity and prices too large—that they 
did it voluntarily, without request from Graham, Aitken, or 
Gage—they did not know that Graham or Aitken knew o f i% 30 
but suppose that Gage did. Two of them supposed that 
they were aiding Gage to take advantage o f Graham, to 
whom they had an antipathy; and one took it for granted 
that, as there was to be a real sale, the goods were expected 
to be marked up. Witnesses attempting to aid a party by 
voluntarily swearing to a fraud concocted by themselves 
without a request from any one, are hardly such as come up 
to the rule requiring clear evidence to set aside or reform a • 
solemn instrument. The evidence o f these witnesses is 
hardly credible, even if it had not been contradicted. 40

s
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Besides the answer of Mr. Graham, it is contradicted by 
the evidence of Gage, who called oft' from the marks upon 
the goods themselves, the quantity and prices that Aitken 
put down in the stock book. Gage knew the goods longer 
and better than any witness; he knew the old cost marks 
on them, which he says were never changed; from these 
marks he called them out to Aitken. Unless Gage is false, 
there was no mistake in that list as contended. His want 
of truthfulness is not shown by his own evidence, or any 

10 other evidence in the cause. Moore was present at the ac-
count, and took part in it; he denies that there was any 
marking up of measurement or prices. It is true, that these 
ingenious clerks, bent on fraud, might have done it in his 
presence and concealed it from him, but their testimony that 
it was understood by all in the store, cannot be true if he is 
believed.

The fact which appears by the responsive answer of Gra-
ham that Berryman was satisfied, and made no complaints 
until called on to pay the residue of the mortgage when 

20 due, leads to the conclusion that this defence was got up to 
meet the emergency, and would not have been thought of 
had no difficulty occurred about urging payment.

The relief sought in the cross-bill must be refused and the 
bill dismissed. The complainant is entitled to a foreclosure 
of his mortgage, and to have an account taken of the amount 
due on it.

Interlocutory Decree.
[Filed February 13, 1868.]

This cause having been only set down for hearing on the 
30 third Tuesday of October, in the Term of October last, and 

notice thereof duly given to the solicitor of the defendants, 
and the hearing of the same coming on at the said Term upon 

• the pleadings, exhibits, and proofs, in the presence of L. 
Zabriskie, o f counsel with the complainant, and Charles H. 
Voorhis and Robert Gilchrist, o f counsel with the defendant;
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and the said pleadings, proofs, and exhibits, having been 
read and examined, and the arguments of the counsel of the 
respective parties ‘ having been heard and considered, and it 
appearing to the chancellor that there was iio fraud or 
mistake in the consideration of the mortgage in ¿he original 
bill iri this cause set forth, and given by the defendants to 
the complainant, for the sum of nine thousand two hundred 
and seventy-six dollars and iifty-one cents, and dated on the 
twenty-third day of August, in the year eighteen hundred 
and sixty-five, and that the defendants are not entitled to the 10 
relief against said mortgage prayed by their cross-bill of 
complaint in this cause.;, aud that the complainant is entitled 
to have an account taken of the amount due to him for 
principal and interest upon said mortgage—

It is thereupon, On this thirteenth day of February, in the 
year eighteen hundred and sixty-eight, ordered, adjudged, 
and decreed, by Abraham O. Zabriskie, Chancellor of the 
state of New Jersey, that the cross-bill of complaint o f the 
defendants in this cause, be dismissed, and that the com-
plainant is entitled to have paid to him the principal and 20 
interest due upon said mortgage, given to him by the said 
defendant as aforesaid in full. And it is further ordered, 
that it be referred to Washington B. Williams, one o f the 
masters of this court, to ascertain and report the amount due 
to the complainant for principal and interest upon his said 
mortgage. And all further equity and directions are reserved 
until the coming in o f said master’s report.

A. O. ZABRISKIE, C.

A p p e a l .
[Filed February 22, 1868.] gQ

The defendants hereby appeal from so much o f the inter-
locutory decree, made in this court in the above stated cause, 
on the thirteenth day of February, instant, as declares that 
there was no fraud or mistake in the consideration of the 
mortgage in the original bill in said cause set forth, and that
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the defendants are not entitled to the relief against said 
mortgage prayed by their cross-bill of complaint in said 
cause, and adjudges that the cross-bill o f complaint of the 
defendants in said cause be dismissed, and that the complaiu- 
ant is entitled to have paid to him the principal and interest 
due upon said mortgage given to him by the said defendants 
in full, to the Court o f Errors and Appeals in the last resort 
in all causes of law.

Dated February 21, 1868.
10 CHAS. H. VOORHIS,

Solicitor for and of counsel with defendants.

I conceive there is good cause for appeal in the above 
stated cause.

CHAS. II. VOORHIS, 
Of counsel icith defendants.

¡Petition of Appeal.
[Filed March 11, 1868.]

¡Between
Jane W. Berryman, and William II. ^

20 Berryman her husband, appellants, I
and I ^  ’ $ c'

William Graham, appellee. j

To the Honorable the Court of Errors and Appeals in the last 
resort in all causes.

The bumble petition o f Jane W. Berryman, and William
H. Berryman her husband, the appellants in the above stated 
cause, respectfully shows—that your petitioners find them-
selves aggrieved 'by an interlocutory decree, made in the 
Court o f Chancery, by Abraham O. Zabriskie, Chancellor of 

30 New Jersey, bearing date the thirteenth day of February, in 
the year one thousand eright hundred and sixty-eight, wherein 
said William ‘Graham was complainant, and the said Jane
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W . Berryman, and W illiam H . Berryman her husband, were 
defendants, in this respect, to wit, that the said decree 
declares that there was no fraud or mistake in the considera-
tion of the mortgage in the original bill in said cause set 
forth, and that the defendants are not entitled to the relief 
against said mortgage prayed by their cross-bill o f complaint 
in said cause, and adjudges that the cross-bill o f complaint 
of the defendants in said cause be dismissed, and that the 
complainant is entitled to have paid to him the principal and 
interest due upon said mortgage given to him by the said 10 
defendants in full.

And your petitioners humbly appeal from that part of the 
said decree o f the chancellor which decrees as aforesaid, on 
the ground that the same is erroneous, for that there was a 
fraud or mistake in the consideration o f said mortgage, and 
that your petitioners are entitled to the relief against said 
mortgage prayed by their said cross-bill o f complaint, and 
that their said cross-bill ought not to have been dismissed, 
and that complainant is not entitled to have paid to him the 
principal and interest due upon said mortgage in full. 20

Your petitioners therefore prays that the said decree of 
said chancellor may be, in the particular aforesaid, reversed, 
set aside, and for nothing holden .; and that your petitioners 
may have such relief in the premises as to this honorable 
court shall seem meet.

Dated February 2 1 ,1 8 6 8 .
C H A S . H . V O O R IIIS ,

. Solicitor for and of counsel with appellants.

A n sw er.
[Filed March U ,  1868.] 30

This respondent, not confessing all or any of the matter 
to be true, as in and by the said petition of appeal are men-
tioned and set forth, for answer thereunto says— that such 
decree as is complained o f was made by the Court of 
Chancery, as in the said petition o f appeal is mentioned and 
set forth; but as to the date, substance, and extent thereof,
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this respondent humbly craves leave to refer thereunto when 
the same shall be produced,

And this respondent humbly conceives, and is advised 
that the said decree is agreeable to equity and justice, and 
therefore humbly hopes that the same may be affirmed, and 
said appeal may be dismissed in this honorable court with 
costs.

Dated March 18, 1868.
L . & A . Z A B R IS K IE ,

10 Solicitors, and

L. Z A B R IS K IE ,
Of counsel with respondent.
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M aster’s Report.
[Filed April 25, 1868.]

February 22d, 1868, the parties appeared before the master 
by their respective solicitors, in pursuance of an order of 
reference, dated February 13th, 1868, and upon summons 
duly issued by me.

The complainant’s solicitor admits that payments have 
been made on account of the principal and interest of his 
mortgage, as follows:

1. Endorsement on mortgage to go on interest, 10
(endorsed at date of mortgage,) $449 02

2 . On November 26th, 1865, 1695 82
3. «  January 3d, 1866, 600 00
4. “  March 6th, 1866, 2000 00

These admissions were accepted as correct by the defend-
ant and his solicitor.

Schedule is appended.
W . B . W i l l i a m s , M. C.

S c h e d u l e .

Mortgage o f complainant marked Exhibit A, dated 20
August 23d, 1865, made by defendant to him, to
secure payment o f $9276.51, on February 23d, 1867, 
and interest half yearly from date, $9276 51

A dd interest ta 7per cent, from August 23d, 1865, 
to November 26th, 1865, ninety-five days, 168 99

$9445 50
Deduct payment endorsed at date of mortgage, 

to go on account of interest, 449 02

Balance, $8996 48
Deduct payment of November 26th, 1865, 1695 82 30

Balance, $7300 66
T
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Brought forword, $7300 66
Add iuterest to January 3d, 1866, thirty-eight 

days, 53 20

Amount, $7353 86
Deduct payment of January 3d, 600 00

Balance, $6753 86
Add interest to March 6th, 1866, sixty-two days, 80 29

Amount, $6834 15
Deduct payment of March 6th, 1866, 2000 00

Balance, $4834 15
A dd interest to April 6th, 1868, two years and

thirty-one days, 705 51

Am ount due complainant at date of report, $5539 66

Dated April 6th, 1868.
W . B. W i l l i a m s , M. C.

In pursuance of an order of reference, dated the thirteenth 
day of February last, whereby it was referred to me to as-
certain and report the amount due for principal and interest 
on the complainant’s mortgage, I  respectfully report— that I 

20 have been attended by the solicitors of complainant and de-
fendants, on summons duly issued, and in their presence 
have marked as an exhibit, the complainant’s mortgage, and 
made the computation directed in said order—

And I find there is due at this date thereon, the sum of 
five thousand five hundred and thirty-nine dollars and sixty- 
six cents, as will appear from the schedule, and from the 
statement annexed, showiug the payments admitted in the 
presence of both parties.

A ll which is respectfully submitted.
30 Dated April 6th, 1868.

W a s h in g t o n  B. W i l l i a m s ,  M. C.
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Final Decree.

[Filed May 2 2 ,  1868.]

Upon opening the matter to the court by L. Zabriskie, o f 
counsel with the complainant, and upon reading and filing 
the report made in this cause by Washington B. W illiam ^  
one of. the masters o f this court, in pursuance o f the inter-
locutory decree heretofore made therein by this court, and 
which report is dated on the sixth day of April instant’ and 
from which it appears that there was due to the complainant 
at the date of said report, for principal and interest upon his 
said mortgage set forth in the bill o f complaint in this cause, 
the sum of five thousand five hundred and thirty-nine dollars 
and sixty-six cents; and it appearing that a copy o f the rule 
nisi confirming said report has been duly served upon the 
defendants’ solicitor, and no cause being shown to the con-
trary—

It is thereupon, on this twenty-second day of May, in the 
year eighteen hundred and sixty-eight, by Abraham O. 
Zabriskie, Chancellor of the state of New Jersey, ordered, 
adjudged, and decreed, and the said Chancellor doth, by 
virtue o f the power and authority of this court, hereby order, 
adjudge, and decree, that the said report and all the matters 
and things therein contained do stand ratified and confirmed, 
and that the said mortgaged premises be sold to raise and 
satisfy to the complainant the said sum of five thousand five 
hundred and thirty-nine dollars and sixty-six cents, together 
with lawful interest thereon, to be computed from the sixth 
day o f April, in the year eighteen hundred and sixty-eight, 
being the date of the said master’s report, with the com-
plainant s costs in this cause to be taxed ; and that a writ o f Qn 
fieri facia» do issue for that purpose out of this court, directed 
to the sherifi of the county o f Bergen, commanding him to 
niake sale according to law of the said mortgaged premises, 
and that out of the money arising from such sale he pay to 
complainant or his solicitor his said debt, interest, and costs; 
and in case more money should be raised by the said sale 
than shall be sufficient to answer such payment, that such
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surplus be brought into this court to abide the further order 
o f this court, and that the said sheriff make return without 
delay of his proceedings by virtue of such writ.

And it is further ordered, adjudged, and decreed, that the 
defendants stand absolutely debarred and foreclosed of and 
from all equity of redemption of, in, and to, the said mort-
gaged premises, when sold as aforesaid by virtue of this

A . O. Z A B R IS K IE , C.

10 A p p e a l .

|Filed May 30, 1868.]

The defendants hereby appeal from so much of the final 
decree made in this court in the above stated cause, as 
adjudges and decrees that the master’s report, and all the 
matters and things therein contained, do stand ratified and 
confirmed, and that the said mortgaged premises be sold to 
raise and satisfy to the complainant the sum of five thousand 
five hundred and thirty-nine dollars and sixty-six cents, 
together with the lawful interest thereon from the sixth day 

20 of April, eighteen hundred and sixty-eight, with the com-
plainant’s -costs to be taxed., and that a writ o f fieri facias do 
issue for that purpose, directed to the sheriff of the county of 
Bergen, commanding him to make sale o f said mortgaged 
premises, and out of the money arising from such sale to pay 
to complainant or his solicitor said sum, and interest, and 
costs ; and which adjudges ¿and decrees that the defendants 
stand absolutely debarred and foreclosed of and from all 
equity of redemption of, in, and to, the said mortgaged 
premises when sold by virtue of said decree, to the Court of 

30 Errors and Appeals in the last resort in all causes.
Dated May 30, 1368.

C H A ’S II. Y O O R H IS, 
Solicitor and of counsel with defendants.

I  conceive there is good canse for appeal in the above 
stated cause.

C H A ’S H . Y O O R H IS,
Of counsel with defendants.
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Petition o f  Appeal, 
[Filed June 16, 1868.]

Jane W . Berryman, and W illiam  H . Berry- ] 
man her husband, appellants, I

and
W illiam  Graham, appellee.

On bill, $c.

3
To the Honorable the Court of Errors and Appeals in the last

The humble petition of Jane W . Berryman, and W illiam
H . Berryman her husband, the appellants in the above stated 
cause, respectfully shows— that your petitioners find them-
selves aggrieved by a final decree made in the Court of Chan-
cery, by Abraham 0 . Zabriskie, Chancellor o f New Jersey, 
bearing date the twenty-second day o f May, in the year one 
thousand eight hundred and sixty-eight, wherein said William  
Graham was complainant, and the said Jano W . Berryman, 
and W illiam H . Berryman her husband,/were defendants, in 
this respect, to wit, that the said decree adjudges and decrees 20 
that the master’s report, and all the matters and things therein 
contained, do stand ratified and confirmed, and that said 
mortgaged premises be sold to raise and satisfy to the com-
plainant the sum of five thousand five hundred and thirty- 
nine dollars and sixty-six cents, together with the lawful 
interest thereon from the sixth day of April, eighteen hun-
dred and sixty-eight, with the complainant’s costs to be 
taxed, and that a writ o ffieri facias do issue for that purpose, 
directed to the sheriff of the county of Bergen, commanding 
him to make sale of said mortgaged premises, and out o f the 30 
money arising from such sale to pay to complainant or his 
solicitor said sum, and interest, and costs; and which adjudges 
and decrees that the defendants stand absolutely debarred 
and foreclosed of and from all equity o f redemption of, in, 
and to said mortgaged premises, when sold by virtue of said 
decree. Aud your petitioners humbly appeal from that part

resort in all causes. 10



148 COURT OF ERRORS AND APPEALS.

o f said decree of the Chancellor which decrees as aforesaid, 
.upon the ground that the same is erroneous, and that the 
decree o f -the 'Chancellor should have been in favor of your 
petitioners.

Y our petitioners, therefore, pray that said decree of the 
said Chancellor may be reversed, set aside, and for nothing 
holden; and that your petitioners may have such relief in 
the premises as to this honorable court shall seem meet.

Dated June 16th, 1868.
10 GFIA’S II. VOORHIS,

Solicitor,for and of counsel mth appellants.

A n sw e r .
’[•Filed June 26, 1868.;]

Ihe answer of William Graham, respondent, to the petition of 
appeal of Jane W. Merryman and William II. Merry man her 
husband, appellants.
This respondent, not confessing all or any o f the matters 

to be true as in and by the said petition o f appeal are men-
tioned and set forth, for answer thereunto, says— that such 

20 decree as is complained of was made by the Court of Chan-
cery, as in said petition o f appeal is mentioned and set forth, 
but as to the date, substance, and extent thereof, this respond-
ent humbly craves leave to refer thereunto when the same 
shall be produced.

And this respondent humbly conceives and is advised that 
the said decree is agreeable to equity and justice, and there-
fore humbly hopes that the same may be affirmed ; and that 
the said appeal may be dismissed in this honorable court, 
with costs.

30 Dated June 25th, 1868.

L. & A. ZABRISKIE, 
Solicitors, and

L. ZABRISKIE,
Of counsel with respondent.
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