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In Chancery of New dersey.

JANE W. BERRYMAN, and"
WILLIAM H. BERRYMAN

her husband, appellants, Bill to
and. foreclose.
WILLIAM GRAHAM, re-
spondent. J

Charles H. Voorhis, of counsel for appellants.

Lansing Zabriskie, of counsel for respondent.

Bill of Complaint.

[Filed February 25, 1867.]

To the Honorable Abraham 0. Zabriskie, Chancellor of the State
of New dJersey.

In chancery complaining, showeth unto your Honor, your
orator, William Graham, of the city, county, and state of
New York, that on or about the twenty-third day of August,
in the year eighteen hundred and sixty-five, Jane W. Berry-
man, and William H. Berryman her husband, of the town-
ship of New Barbadoes, in the county of Bergen, and state 10
of New Jersey, made and executed, as party of the first part,
unto your orator, as party of the second part, a certain in-
denture of mortgage, bearing date on the day and year last
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9 COURT OF ERRORS AND APPEALS.

aforesaid, wherein it was recited that the said Jane W. Berng*
man was justly indebted to your orator in the sum of nine
thousand two hundred and seventy-six dollars and fifty-one
cents, lawful money of the United States, and had agreed
with your orator, that she would pay the same to him, his
executors, administrators, and assigns, on the twenty-third
day of February, eighteen hundred and sixty-seven, and
would pay to him or them the interest thereon at the rate of
of seven per cent, per annum from the date thereof, at the end
of each and every halfyear. And it was thereby witnessed,
that the said Jane W. Berryman, and William H. Berryman
her husband, for the better securing the payment of the said
sum of mouey, with interest thereon, as therein above men-
tioned, and also for and in consideration of the sum of one
dollar to them in hand paid by your orator, at or before the
ensealing and deliver}7of those presents, did grant, bargain,
sell, alien, release, convey, and confirm unto your orator, his
heirs and assigns forever, all that certain tract or parcel of
land and premises situate in the township of New Barbadoes,
in the county of Bergen, and state of New Jersey, beginning
at the centre of the Spring Valley road, in range with the
northerly line of Albert Terhune; and running thence (1)
north, forty-five and a half degrees west, sixty-one chains to
the centre of Sprout brook; thence (2) northeily, along said
brook to a stake and southerly line of Albert A. Voorhis;
thence (3) south, forty-five and a half degrees east, ten chains
and sixty links to a stump and northwest corner of woodland
of Garret G. Oldis; thence (4) south, twenty-eight and a
quarter degrees west, three chains and fifty links to a maple
tree, marked; thence (5) south, forty-five and a half degrees
east, nineteen chains and fifteen links to a stake; thence (6)
north, forty-six and a quarter degrees east, three chains and
thirty-four links to an oak tree, marked; thence (7) north,
forty-five and a half degrees west, five chains and thirty-five
links to the southeasterly corner of land of Andrew A. Voor-
his ; thence (8) north, twenty-five and a quarter degrees east,
two chains and eighty-four links to a stake ; thence (9) south,
forty-five and a half degrees east, thirty-four chains to a stake;
thence (10) north, forty degrees east, seventy-eight finks to
a stake four finks north of a gum tree; thence (11) south,
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forty-five and a half degrees east, forty-four chains and forty
links to lands of Joseph Hague ; thence (12) south, twenty-
nine and a quarter degrees west, ten chains and eighty-seven
links; thence (13) north, forty-five and one quarter degrees
west, forty chains and twenty links to the centre of the
Spring Valley road; thence (14) north, thirty degrees and
fifteen minutes east, forty-five links, along the centre of said
road, to the place of beginning; containing eighty-seven
acres and eighty-seven hundredths of an acre. The above
being the same premises conveyed to said Jane W. Berry-
man by Thomas Voorhis and wife, by deed dated April 29th,
1861. Together with all and singular the tenements, here-
ditaments, and appurtenances thereunto appertaining, and
the reversion and reversions, remainder and remainders,
rents, issues, and profits thereof. And also all the estate,
right, title, curtesy, right of curtesy, profits, possession, claim,
and demand whatsoever, in law as well as in equity, of the
said party of the first part, of, in, and to the same and every
part and parcel thereof, with the appurtenances. To have
and to hold the above granted and described premises, with
the appurtenances, unto his heirs and assigns, to his and
their own proper use, benefit, and behoof; provided those
presents were upon this express condition, that?if the said
party of the first part, their heirs, executors, and adminis-
trators, should well and truly pay or cause to be paid unto
your orator, his executors, administrators, or assigns, the said
sum of money first above mentioned, at the times and in the
manner therein above mentioned, according to the true intent
and meaning of the agreement above set forth, that then
those presents and the estate thereby granted, should cease,
determine, and be void. And the said party of the first part,
for themselves, their heirs, executors, and administrators,
did covenant and agree with your orator, his executors, ad-
ministrators, and assigns, that they would pay the said debt
or principal sum first above mentioned, and the interest, at
the time and in the manner therein above specified. As in
and by said indenture of mortgage now in your orator’s pos-
session, ready to be produced and proven as this court shall
direct, will more fully and at large appear.
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said indenture of mortgage, the same was in due form of law
acknowledged by the said Jane W. Berryman, and William
H. Berryman her* husband, before Lansing Zabriskie, a
master of this court, and duly recorded in the office of the
clerk in and for said county of Bergen, in Book S of Mort-
gages for said county, on pages 476, 477, and 478, on the
twenty-fifth day of August, in the year eighteen hundred
and sixty-five, as by the certificate of the clerk of said county,
endorsed on the said indenture of mortgage, more fully ap-

10 pears, and to which your orator for greater certainty begs
leave to refer, if it be necessary so to do.

And your orator further shows, that the whole of the said
principal money mentioned in the said bond or obligation
and secured thereby, and by the said deed of mortgage, with
large arrears of interest, still remains due and owing to your
orator, no part thereof having been paid to your orator, so
that your orator is greatly delayed and disappointed in the
receipt of the said moneys, by means of which said several
premises, the said deed of mortgage and the estate thereby

26 mortgaged as aforesaid, has become absolute in your orator
and his heirs.

And your orator further shows, that the said Jane W.
Berryman and William H. Berryman, since the execution
of your orator’s said mortgage, have possessed and enjoyed,
and that they do still possess and enjoy the said mortgaged
premises, with the appurtenances, aud that they have always
received, and still do receive, the rents, issues, and profits
thereof.

And your orator further shows and expressly charges, that

30 the said mortgaged premises are a slender and scanty security
for the payment of the said principal and interest moneys so
due to your orator as aforesaid, and that he or some other
person or persons for him, have frequently and in a friendly
manner applied to the said Jane W. Berryman and William
II. Berryman, or one of them, and requested them, or one of
them, to pay aud discharge the said principal and interest
moneys so due to your orator on the said bond or obligation
aud deed of mortgage herein before mentioned and set forth ;
and your orator well hoped that they would have complied

40 With such reasonable requests of your orator, and would have
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paid to him the said principal and interest moneys so as afore-
said due to your orator on the said bond or obligation and deed
of mortgage, as in equity and good conscience they ought
to have done. But now so it is, may*it please your Honor,
that the said Jane W. Berryman and William II. Berryman,
combining and confederating together, and to and with
divers other persons at present unknown to your orator but
whose names, when discovered, he prays may be inserted
herein, with proper and apt words to charge them as parties
defendant hereto, and contriving how to injure and aggrieve
your orator in the premises, and defraud him of the said
principal and interest moneys, so as aforesaid due to your
orator on the said bond or obligation and deed of mortgage
herein before mentioned, sometimes give out and pretend,
that although your orator’s estate in the said mortgaged pre-
mises may have become absolute at law, yet that your orator
cannot dispose of the same to any purchaser in any manner,
and that the same will be subject to an equity of redemp-
tion ; and at other times the said confederates pretend that
the said mortgaged premises are charged or chargeable with
other encumbrances prior to your orator’s said mortgage, but
when and to whom given, and*for what consideration, they
refuse to discovery whereas your orator charges and insists
that if any such pretended encumbrances do exist, they are
fraudulent and void, and given for no good or valuable con-
sideration, or are .paid and satisfied, and kept on foot by
fraud, to injure and aggrieve your orator, and ought to be
delivered up to be cancelled, or declared to be of no effect
against your orator, who had no notice of any such pretended
encumbrances. All which actings and doings of the said de-
fendants and their confederates are contrary to equity and
good conscience, and tend to the manifest wrong, injury,
and oppression of your orator. In tender consideration
whereof, and for as much as your orator has not a complete
and safe remedy in the premises at and by the strict rules of
the common law, nor can foreclose the equity of redemption
of the said mortgaged premises, or safely sell the same for
the payment and satisfaction of the said principal and inteiest
moneys so as aforesaid due to your orator on said bond and
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To the end, therefore, that the said Jane W. Berryman
and William H. Berryman, and their confederates, when dis-
covered, may, upon their several and respective corporal oaths,
true, full, and perfect answers make to all and singular the
premises, as fully and particularly as if the same were here
again repeated, and they and each of them thereto par-
ticularly interrogated, according to the best of their respective
knowledge, information, remembrance, and belief; and that
the said defendants, or some one of them, may be decreed

10 to pay to your orator the said principal sum so due to him
on the said bond or obligation and deed of mortgage herein
before mentioned and set forth, and all the interest money
now due and to grow due thereon, together with all your
orator’s costs and charges in this behalf sustained, by a short
clay, to be appointed by this honorable court; and in default
thereof that the said defendants, and each of them, and all
persons claiming or to claim under them, or any or either of
them, may be foreclosed of and from all equity of redemption
or claim of, in, and to the said mortgaged premises, and every

20 part and parcel thereof, with the appurtenances, and may de-
liver over unto your orator all deeds, demises, and writings
whatever relating to or concerning the same, or that all and
singular the said mortgaged premises, with the appurtenances,
may, by the order and decree of this honorable court, be
sold, and out of the moneys arising from the sale thereof,
your orator may be paid the full amount of the said principal
-sum of money so due to your orator on the said bond or obli-
gation and deed of mortgage as aforesaid, and all the interest
now7 due and to grow due thereon, together with all your

*30 orator’s costs and charges in this behalf sustained ; and that
your orator may have such further and other relief in the
premises as to your honor may seem meet and shall be
agreeable to equity and good conscience, may it please your
honor, the premises considered, to grant unto your orator a
writ or writs of subpoena, issuing out of and under the seal
of this honorable court, to be directed to the said Jane W.
Berryman, and William H. Berryman her husband, therein
and thereby commanding them, and each of them, on a
certain day and under a certain penalty therein to be in-

40 serted, to be and appear before your honor in this honorable
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court, then and there to answer all and singular the said
premises, and to stand to, abide by, and perform such order
and decree therein as to your honor shall seem meet and
shall be agreeable to equity and good conscience.

And your orator, as iu duty bound, will ever pray, &c.

L. & A. ZABRISKIE,
Solicitors, and

L. ZABRISKIE,
Of counsel with complainant.

Answer.

[Filed May 11, 1867.]

The answer of Jane W. Berryman, and William H. Berryman
her husband, the defendants to the bill of complaint of William
Graham.

These defendants, now and all times hereafter, saving and
reserving unto themselves all benefit and advantage of ex-
ception which can or may be had or taken to the many
errors, uncertainties, and other imperfections in the said
complainant’s said bill of complaint contained, for answer
thereunto, or unto so much and such parts thereof as these
defendants are advised is or are material or necessary for
them to make answer unto* these defendants answering
eay—that they admit that on or about the twenty-third day
of August, in the year one thousand eight hundred and
sixty-five, these defendants made and executed, as party of
the first part, unto said complainants, as party of the second
part, a certain indenture of mortgage, bearing date the day
and year aforesaid, containing the recitals in that behalf set
forth in said bill, and that it was by the said mortgage wit-
nessed that these defendants, for the better securing the pay-
ment of the sum of nine thousand two huudred and seventy-
six dollars and fifty-one cents, with interest from the date
thereof, at seven per cent, per annum; and also, in consid-
eration of one dollar to them in hand paid by complainant,
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did grant, bargain, sell, alien, release, convey, and confirm,
unto said complainant, his heirs .and assigns forever, the
lands and premises set forth and described in said bill of
complaint, and that said mortgage contained the other re-
citals set forth in said bill in that behalf.

And these defendants further answering admit, that they
did, at or about the time in the said bill of complaint in that
behalf alleged, acknowledge the execution of the said inden-
ture of mortgage before the said Lansing Zabriskie, in due
form of law, but whether the said mortgage was recorded,
as in the said bill alleged, or not, these defendants are not
informed, save by the said complainant’s said bill of com-
plaint, and cannot answer.

And these defendants further answering say, that at the
time of executing the said mortgage, the said William H.
Berryman gave to said complainant his notes, maturing at
various times, and amounting in the aggregate (including
the interest on them) to said sum of nine thousand two hun-
dred and seventy-six dollars and fifty-one cents, and that
said mortgage was given to secure the payment of the said
notes. And these defendants further auswersng say, that
the whole of said sum has been paid by said defendants,
William H. Berryman and Jane W. Berryman, except the
sum of five thousand dollars, or thereabouts.

And these defendants further answering say, that the said
notes and the said mortgage were obtained from these de-
fendants by the said complainant as payment for a stock of
dry goods and lease of a store in the city of New York,
number forty-one, Catharine street, where said dry goods
were, and that the said notes and said mortgage were so ob-
tained through the false and fraudulent representation of
the said complainant, in reference to the quality and value
of the goods aforesaid, and in reference to the business ca-
pacity and the reliable character of one Alexander Just, who
was to take part in the business at said store; that these de-
fendants were induced, by the said representations of said
complainant, to, purchase the said goods and lease of said
store at the sum aforesaid, whicb was a grossly extravagant
price, and to share the said business w'ith said Alexander
Just, by reason, whereof and of the fraudulent doings of said
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Alexander Just, these defendants were obliged to close up
the said business within five months thereafter, to wit, on
the first day of January, eighteen hundred and sixty-six, and
they aver that the said complainant has already been paid
by these defendants”iore than the fair, honest value of the
goods and property sold by him to them as aforesaid; and
these defendants are advised by counsel and believe and in-
sist that the said mortgage is null and void, and that the
same and the said notes which are still unpaid, ought, under
the decree of this honorable court, to be cancelled and given
up and surrendered to these defendants.

And these defendants deny all and all manner of unlawful
combination and confederacy wherewith they are by the said
bill charged, without this, that there is any other matter,
cause, or thing in the said complainant’s said bill of com-
plaint contained, material or necessary for these defendants
to make answer unto, and not herein or hereby well and
sufficiently-answered, confessed, traversed and avoided or
denied, is true, to the knowledge or belief of these defend-
ants. All which matters and things these defendants are
ready and willing to aver, maintain, and prove, as this hon-
orable court shall direct, and humbly pray to be hence dis-
missed with their reasonable costs and charges by them in
this behalf most wrongfully sustained.

CHAS. H. VOORHIS,
Sol. for and of counsel with defendants.

New Jersey, ss— William H. Berryman and Jane W. Ber-
ryman, the defendants above named, being duly sworn ac-
cording to law, on their respective oaths do depose and say—
that the matters and things set forth in the foregoing an-
swer, so far as they relate to their own acts and doings, are
true, and so far as they relate to the acts and doings of
others, they believe them to be true.

W. H. Berryman,
Jane W Berryman.

Sworn and subscribed, this 11th day of May, a. d. 1867,
before me, at Jersey City.
” W. B. Wiltiams, M. C
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Replication.

[Filed May 29, 1867.]

This repliant, saving and reserving to himself all and all
manner of advantage of exception to the manifold insuffi-
ciencies of the said answer, for replication thereunto saith
—that he will aver and prove his said bill to be true,
certain, and sufficient in the law to be answered unto
and that the said answer of the said defendants is uncertain,’
untrue, and insufficient to be replied unto by this repliant;
without this, that any other matter or thing whatsoever, in
the said answer contained, material or effectual in the law
to be replied unto, confessed and avoided, traversed or de-
nied, is true; all which matters and things this repliant is
and will be ready to aver and prove as this honorable court
shall direct, and humbly prays as in and by his said bill he
lias already prayed.

L. & A. ZABRISKIE,
Solicitorsfor, and

L. ZABRISKIE,
Of counsel v'ith complainant.

Petition.

[Filed November 25, 1867.] j

To the Honorable Abraham 0. ZabrisJcie, Chancellor of the
State of Neco Jersey,

The petition of Jane W. Berryman, and William H. Ber-
ryman her husband, of the township of New Barbadoes, in
the county of Bergen, and state of New Jersey, showeth, that
on the twenty-fifth day of February last past, one William
Graham, of the city of New York, filed in this court, against
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your petitioners, his bill for the foreclosure of a certain mort-
gage, therein particularly set forth, given by your petitioner
to the said William Graham, upon certain lands in said
county of Bergen, mentioned and described in said mortgage
and said bill; that your petitioners, within the time pre-
sented by law, filed their answer to the said hill, setting
forth, that at the time of executing the said mortgage the
said William II. Berryman gave to said complainant his
notes, maturing at various times, and amounting in the ag-
gregate, including the interest on them, to the sum of nine
thousand two hundred and seventy-six dollars and fifty-one
cents, (the amount of said mortgage;) and that said mort.
gage was given to secure the payment of said notes, and that
the whole of said sum has been paid by your petitioners
except the sum of five thousand dollars, or thereabouts, and
that said notes and said mortgage were obtained from your
petitioners by said complainant as payment foi a stoc o
dry;goods and lease of a store in the city of New York, num-
ber forty-one, Catharine street, where said dry goods were;
and that the said notes and said mortgage were so obtained
through the false and fraudulent representations of the said
complainant in jreference to the quality and value of the
goods aforesaid, and in reference to the business capacity
and the reliable character of one Alexander Just, who was
to take part in the business at said store; that these peti-
tioners were induced by the said representations of said comT
plainant to purchase the said goods and lease of said store
at the sum aforesaid, which was a grossly extravagant price,
aud to» share the said business with said Alexander Just, by
reason whereof, and of the fraudulent doings of said Alexan-
der Just, these petitioners were obliged to close up the said
business within five months thereafter, to wit, on the first
day of January, eighteen hundred and sixty-six, and they
aver that said complainant has already been paid by these
petitioners more than the fair, honest value of the goods and
property sold by him to them as aforesaid, and that they are
advised by counsel, and believe and insist that the said
mortgage is null and void, and that the same and said notes
which are still unpaid ought, under the decree of the honor-
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And these petitioners further show, that the examination
of witnesses in said cause is not yet concluded.

These petitioners further show, that on the thirtieth day
of August last, the said William Graham commenced an
action of ejectment in the Supreme Court of this state
against these petitioners, to recover possession of said premh
ses under and by virtue of said mortgage; that issue was
joined in said action on or about the sixteenth day of the
present month, and that, although less than twenty days in-
terveiled between the joining of issue and the commence-
ment of the Bergen Circuit Court, in December next, the
said William Graham caused the said cause in the Supreme
Court to be noticed for trial on the sixteenth day of Novem-
ber instant, on a late day in the coming Term of said Circuit
Court, to wit, on the sixth day of December next.

And these petitioners further show, that the allegations in
said answer contained are true, and that said answer was
filed in good faith, and not for delay, and that they cannot
have a complete and safe remedy against the said mortgage,
as they are advised by counsel in a court of common law,
but only in this honorable court. Your petitioners therefore
pray your honor, the premises considered, to grant unto
your petitioner the state’s writ of injunction, issuing out of,
and under the seal of this honorable court, to be directed to
said William Graham, restraining and enjoining him, his
agents, attorneys, and servants, from proceeding any further
in the said suit at law. And your petitioners will ever pra}\

CHAS. H. VOORHIS,

Solicitor of \and of counsel with petitioners.
Dated Nov. 23, 1867.

New dJersey, Bergen county, ss.—William H. Berryman,
being duly sworn according to law, on his oath saith—that
the matters and things set forth in the foregoing petition are
true, and that the matters and things set forth in the answer
above referred to are true.

W. H. Berryman.

Sworn and subscribed this 25th day of November a. d.
1867, before me.

William S. Banta, M. C
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Petition for Injunction.

[Filed December 18, 1867J

The above named defendants, having filed their petition
in this cause to the Chancellor, praying that the above named
complainant should be restrained and enjoined by the in-
junction of this court, from proceeding further in a certain
action at law in ejectment, pending in the Supreme Court
of this state, upon the mortgage set forth in the bill of com-
plainant, and the matter having been heard by the Chancellor
in presence of Charles H. Voorhis, esquire, of counsel with
the said petitioners, and L. Zabriskie, of counsel with said
complainant—

It is thereupon, on this second day of December, in the
year eighteen hundred and sixty-seven, ordered by the Chan-
cellor that the prayer of said petition be refused.

A. O. ZABRISKIE, <.

Cross-bill,
[Filed December 21, 1867.]

To the Honorable Abraham Q Zabriskie, Ghancellor of the Stale
of New Jersey.

In chancery humbly complaining, show unto your Honor
your orators, Jane W. Berryman, and William H. Berryman
her husband, of the township of New Barbadoes, in the
county of Bergen, and state of New Jersey, that on or about
the twenty-third day of August, in the year one thousand
eight hundred and sixty-five, the said Jane W. Berryman
was seized in fee simple and possessed in her own right, of
a certain farm hereinafter described, to wit, all that certain
tract or parcel of land and premises, situate in the township
of New Barbadoes, in the county of Bergen, and state of New
Jersey, beginning at the centre of the Spring Valley road, in
range with the northerly line of Albert Terhune; and run-
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ning thence (1) north, forty-five and a half degrees west,
sixty-one chains to the centre of Sprout brook; thence (2)
northerly, along said brook, to a stake and southerly line of
Albert S. Voorhis; thence (3) south, forty-five and a half
degrees east, ten chains and sixty links to a stump and north-
west corner of woodland of Garret G. Oldis; thence (4) south,
twenty-eight and a quarter degrees west, three chains and
fifty links to a maple tree, marked; thence (5) south, forty-
five and a half degrees east, nineteen chains and fifteen links
10 to a stake; thence (6) north, forty-six and a quarter degrees
east, three chains and thirty-four links to an oak tree, marked,;
thence (7) north, forty-five and a half degrees west, five chains
and thirty-five links to the southeasterly corner of land of
Andrew A. Voorhis; thence (8) north, twenty-five and a
quarter degrees east, two chains and eighty-fodr links to a
stake; thence (9) south, forty-five and a half degrees east,
thirty-four chains to a stake; thence (10) north, forty degrees
east, seventy-eight links to a stake four links north of a gum
tree; thence (11) south, forty-five and a half degrees east,
20 forty-four chains and forty links to lands of Joseph Hague;
thence (12) south, twenty-nine and a quarter degrees west,
ten chain« and eighty-seven links; thence (13) north, forty-
five and one quarter degrees west, forty chains and twenty
link« to the centre of the Spring Valley road; thence (14)
north, thirty degrees and fifteen minutes east, forty-five links
along the centre of said road to the place of beginning, con-
taining eighty-seven acres and eighty-seven hundredths of an
acre. That long prior to the said month of August, in the
said year eighteen hundred and sixty-five, one Alexander
30 Just had importuned your orator, the said William II. Berry-
man, to assist him in starting himself in business of some
kind in the city of New York, and stated that your oratrix
could enjoy part of the benefits of any adventure into which
she might enter with him. That your orator, the said William
H. Berryman, had no money of his own to invest in that
way, and his wife’s whole property consisted of the farm
before described, and he was induced, by the importunity of
said Just, to open the matter to your oratrix, the said Jane;
that your oratrix requested her husband to ascertain what
40 plan could be suggested to enable said Just to get employ-
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rneut, and to enable her to participate in the profits thereof,
and be secure for any investment she might make, and what
it was necessary for her to do to accomplish the object pro-
posed ; that said Just was informed of such authority given
by your oratrix to her husband, and the said Just introduced
your orator, the said William, to one William Graham, then
of the firm of Graham and Aitken, the owners of a stock of
dry goods in the store number forty-one, Catharine street,
New York, and of a lease of said store which he wished to
sell, and your orator, the said William, was so impressed with
the behavior of the said Graham that he gave him his con-
fidence, and called him aside to ask him as to the capacity
for business and the character of the said Just for honesty,
your orator’s knowledge of the said Just never having been
such as to inform him as to these matters; that said Graham
thereupon told your orator that the said Just was an honest
and sober man, though he might, once in a year, go on a
spree | that said Just was one of the best salesmen and buyers
of dry goods in New York, and in relation to the said stock
of goods and lease, the said' Graham told your orator that
the said stock was worth one hunderd cents on the dollar of
the cost thereof, and if your orator’s wife would purchase
the same the goods could be sold for a clear profit of from
twenty-five to fifty per cent/; and the said Graham then
.offered to sell the said stock of dry goods and lease to your
orator’s wife;for ninety cents on the dollar of the price that
he bad bought the said goods for, and would throw in the
lease of the store* which was to run for three years from the
next May ; said Graham further stated that the lease was a
valuable one and at a low rent; that his inducement to make
such a good offer was to assist Just, whom he desired to
benefit, as he was aware said Just was to share in the profits
of the purchase ; that said offer was further, that the stock
and lease should be paid for to the amount of four or five
thousand dollars in cash, and the balance secured to be paid
in eighteen months, without interest; that said Graham also
then stated that he could get ten per cent, more than he
offered to sell said stock for from a Jew in Catharine street,
and from one Cahill, in the Bowery 5 that afterwards, on or
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about the twenty-third day of August, in the year eighteen 40



16 COURT OF ERRORS AND APPEALS.

hundred and sixty-five, your oratrix being induced to do so
by her belief in the representations of the said Graham, made
to her husband and repeated to her by him, an agreement
was made on behalf of your oratrix by her husband and the
said Just with thé said William Graham, acting for himself
and his partner, one James Aitkeu, whereby it was agreed
that your oratrix should purchase from the said Graham and
Aitken the said stock of dry goods and lease at twelve and
ho a half per cent, less than said stock of dry goods had been
I0liought for by the said Graham and Aitken, your orator, the
said William, agreeing to give his notes therefor at three, six,
nine, twelve, fifteen, and eighteen months, and your oratrix
agreeing to secure the payment of the said price of said stock
of dry goods and lease by a mortgage upon her said farm;
that to fix the pride”your oratrix was to pay for said stock of
dry goods and lease, the said Graham and Aitkeii undertook
to measure the goods composing said stock of dry goods and
to ascertain the cost price [thereof, and did, by themselves,
their servants, and agents, go-through the forms of measure-
20 ing the said goods and ascertaining said cost prices, and said
Aitken wrote in a book what pretended to be the honest and
just measurements and cost prices oftsaid goods, and handed
the said book to your oratrix’s said agent, as ajust and true
account of the quantity and cost prices of said stock of dry
goods, but your orator’s charge that the said part of said
book which contained said pretended just and true account
of the quantity and cost prices of said stock of goods, did
not contain a just and true account thereof, but the said
account was false and fraudulent; that your orators are
30 unable to say whether the said Just was a party to the said
fraud, but they desire a discovery thereof, and they charge
that he was either a party to said fraud or was incapacitated
to take care of your orator’s interest by his habitual intoxica-
tion about that time, and was imposed upon by the said
Aitken ; that the said stock of dry goods was measured
untruly, and the measurements thereof, in said account stated,
were in excess of the true measurements by as much as from
fifty to one hundred per cent., and the prices in said account
stated as cost prices of said goods, were in excess of the true
40 cost prices by as much as from fifty to one hundred per cent.;
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that the marking up of said measurements and prices was so
glaring, that notwithstanding said Just’s perfidy, if he were
a party to the fraud, or his intoxication, that said Just
charged the said Aitken and his agent, one Robert Cage,
who aided said Aitken in making out said false acco.unt
while the same was being made up, with marking up the
prices of said goods beyond the cost price, and also with
marking up the measurements thereof, and said Aitken, in
one or two instances, lowered the prices and perhaps the mea-
surements, but said Just, either from forgetfulness or fraud,
never informed your orator or oratrix of the fact that said
goods were marked up in measurements or prices ; that your
oratrix and your orator being entirely unaware of the said
fraud in estimating, according to the agreement, the price of
said goods and lease, and relying upon the truthfulness of
said account of the measurements and cost prices of said
stock of dry goods, your oratrix bought the said stock of dry
goods and lease at the sum of said fraudulent prices, mul-
tiplied by the false number of yards of the said goods, which
amounted to nine thousand two hundred and seventy-six
dollars and fifty-one cents; and your orator gave to said
Graham his notes therefor, all payable to the order of Alex-
ander Just, and dated August 23d, 1865, as follows: one for
$1695.82, payable three months after date ; one for $1724.98,
payable six months after date; one for $1754.14, pay-
able nine months after date ; and three notes for $1425.50
each, payable respectively in twelve, fifteen, and eighteen
months; and your oratrix joined with her husband and gave
a mortgage (without a bond) upon her said farm to said
Graham alone, for said sum of nine thousand two hundred
and seventy-six dollars and fifty-one cents, so*sfraudulently
arrived at as the value of said goods and lease of said store,
according to the agreement, which mortgage bears date on
the twenty-third day of August, in the year eighteen hun-
dred and sixty-five, wherein it was recited that your oratrix,
the said Jane, was justly indebted to said William 'Graham
in the sum of nine thousaud two hundred and seventy-six
dollars and fifty-one cents, lawful money of the United
States, and had agreed with said William Graham that she
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would pa}7 the same to him, his executors, administrators, 40
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and assigns, on the twenty-third da} of February, eighteen
hundred and sixty-seven, and would pay to him or them the
interest thereon at the rate of seven per cent, per annum
from the date thereof, at the end of each and every half ;
and it was thereby witnessed that your oratrix and your
orator, for the better securing the payment of the said sum
of money, with interest thereon as therein above mentioned,
and also for and in consideration of the sum of one dollar,
to them in had paid by the said William Graham, at or

10 before the ensealing and delivery of those presents, did
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grant, bargain, sell, alien, release, convey, and confirm, unto
said William Graham, his heirs and assigns forever, all the
said farm above set forth and described, together with all
and singular the tenements, hereditaments, and appurte-
nanceslhereunto appertaining, and the reversions and rever-
sions, remainder and remainders, rents, issues, and profits
thereof* and also, all the estate, right, title, curtesy, right of
curtesy, property, possession, claim, and demand whatsoever,
in law as well as in equity, of your orators, of, in, and to
the same and every part and parcel thereof, with the appur-
tenances, to have and to hold the above granted and de-
scribed premises, with the appurtenances, unto said William
Graham, his heirs and assigns, to his and their own proper
nse, benefit, and behoof; provided these presents were upon
this express condition, that if your orators, their heirs, exe-
cutors, and administrators, should well and truly pay, or
cause to be paid unto said William Graham, his executors,
administrators, or assigns, the said sum of money first above
therein mentioned, at the times and in the manner therein
above mentiond, according to the true intent and meaning
of the agreement therein above set forth; that then these
presents and .the estate thereby granted should cease, de-
termine, and be void ; and your orators, for themselves, their
heirs, executors, and administrators, did covenent and agree
with said William Graham his executors, administrators, and
assigns, that they would pay the said debt or principal sum,
and the interest at the time and in the manner therein above
specified; that said mortgage is the same mortgage set out
and described in the bill filed in this court, on the twenty-
fifth day of February last past, by the said William Graham
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«gainst your orator and oratrix, and by said bill sought to-
be foreclosed; and your oratrix acknowledged the said mort-
gage in due form of law to pass the estate described in said
mortgage, as in said bill set forth, being still under the be-
lief that the said representations of the said Graham, as to
the character of said stock of goods and the value thereof,
and as to the character of said Just and his business capacity,
and that the said false account of the quantities of said goods
and of the cost prices thereof, so made out and written in
said book by said Aitken, were true; but your orator and
oratrix charge the fact to be that said account was false and
fraudulent, and that the said Just was a drunkard, and that
the said goods were not worth one half of the cost prices
thereof, nor could they be sold at any profit, and that said
lease was not a valuable one nor at a low rent, and that said
representations and account were known to be false and
fraudulent by both said Aitken and Graham ; that at the exe-
cution and delivery of the said mortgage in order to make
said mortgage conform to the agreement, that the amount of
the purchase money beyond five thousand dollars should be
payable in eighteen months, without interest, the said Wil-
liam Graham endorsed upon said mortgage the receipt of four
hundred and forty-nine dollars and two cents, as interest,
said sum being the interest in full on $4276.51, from August
twenty-third, eighteen hundred and sixty-five, to February
twenty-third, eighteen hundred and sixty-seven ; that said
Graham hold said mortgage and such of said notes as have
not been paid, for himself and said Aitken.

And your orator and oratrix are advised by counsel, and
humbly aver that under the circumstances herein stated, the
said notes and mortgage are fraudulent and void,,and said
notes should be delivered up to your orator, and said mort-
gage to your oratrix, and cancelled, your orator and oratrix
being willing, notwithstanding the fraudulent and void char-
acter of said securities, to pay and hereby offering to pay the
the value of the said goods and lease, as such value was at
the date of said sale, or the value according to the terms of
the agreement, if that be more agreeable to equity, upon an
account being taken under the order of this court of such
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value, deducting the moneys and securities paid by or on 40
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behalf of your oratrix and your orator, to said Graham or
Aitken.

And your orator and oratrix charge the fact to be, that
your oratrix, by her said agents, the said Just and her hus-
band, entered into possession of said store and the stock of
goods at about the date of said mortgage, and proceeded to
sell the same, and after about a week s time from the givioQ
ot the said mortgage, the said Just absented himself from
the said store and was in a state of intoxication for two

10 weeks,- when your orator called upon said Graham and told
him that said Graham had deceived your orator and oratrix as
to the character of said Just, andasked.said Graham where he
could find the said Jew and Cahill, who, as he had before said,
would pay one hundred cents on the dollar for said goods,
that your orator and oratrix might sell the said stock and
Tease to them, and said Graham laughed at your orator, and
Slid thtfse men had no money; that he had nothing to do
with it; that all he and his partner wanted was to sell the
place; that their money was safe; that it would be best for

20 jour orator to continue Just in the employ of his wife, and
he would yet carry the thing through; that Just had been
led off, and would, if again trusted, attend to the business;
that Just did come back after he had recovered from his de-
bauch, and attended to the business for about three weeks,
but again went oft drinking and carousing for about three
weeks; and during this three weeks, your orator called
upon said Graham and complained of Just’s conduct being
so different from that which said Graham had represented it
to be; and said Graham told your orator that he had a

HO damned good partner; laughed at your orator, and said their
money was secure ; that when said Just came back, he again
attended to the said business for about two weeks, and
again went oft for about five weeks on another drinking
bout; and your orator, during this five weeks, advertised
the stock and lease for sale, and got said Graham’s consent
to allow any parties desiring to buy to apply to said Graham,
at his place of business; and said Graham succeeded, about
the first of January, eighteen hundred and sixty-six, in sell-

. ing said stock and lease and a large amount of goods besides
JOt said stock so bought of said Graham and Aitken, which
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your oratrix had bought afterwards to have on hand an as-
sorted stock ; and said Graham appropriated a large amount
of the money and securities he received on said sale to and
on account of said mortgage. And your orator and oratrix
further say, that during the time said Just attended to the
said business, he sold the goods so bought of said Graham and
Aitken, at prices from twenty-five to one hundred per cent,
below that at which your oratrix purchased the same of said
Graham and Aitken.

And your orator and oratrix further show, that a large
amount of the money and securities received by the said
Graham oil said sale, he appropriated to the payment of
debts of the said Just, and has never accounted to your ora-
trix or orator therefor.

And your orator and oratrix further show, that the siad
notes given by your orator for said stock and lease were
made payable to said Just’s order, and not to the order of
said Graham and Aitken, or either of them.

And your orator and oratrix have frequently applied to
the said Graham, Aitken, and Just to come to an account
with your orator and oratrix, aud deduct from the claim said
Graham and Aitken make upon said notes and mortgage, the
amount of money unjustly inserted in said notes and moit-
gage, as a part thereof for goods which were never sold or
delivered to your oratrix, but were represented in said false
measurements, and for the excessive prices charged as cost
prices therefor, and to deduct the moneys and value of the
securities received by either of them on said sale by your
oratrix of said stock and lease, and of said other goods so
bought and put in said store after the original purchase of
said stock and lease of said Graham and Aitken, and to deduct
the moneys unlawfully paid out by said Graham and Aitken
for debts of said Just, and the moneys paid by your oratrix
or orator on account of said notes and mortgage, but said
Graham, Aitken, and Just refused your oratrix and orator’s
reasonable requests; and the said Graham hath not only
brought the said bill in this court to foreclose the said mort-
mage, but hath brought an action of ejectment thereon in
the Supreme Court of the state of New Jersey, for the pur-
pose of turning your oratrix out of the possession of the said
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farm described and mortgaged to said Graham in and by said
mortgage, and is prosecuting the said action to judgment;
and, although your oratrix and orator insist and charge that
said notes and mortgage are fraudulent and void in equity,
by reason of the facts before stated, yet the said mortgage
being under seal, it is doubtful whether your orator can set
up the facts herein stated at law, before the court in which
said action of ejectment is pending; and it is doubtful
whether said court of law hath power to declare said mort-
10 gage void, for or by reason of the same facts herein stated,
for and by reason of which this court hath power to, and,
as your orator and oratrix are advised and humbly insist,
ought to declare the same void. Aud although the said
mortgage may be paid, and nothing will appear on the ac-
count to be ordered by this court to be due to the said Gra-
ham or Aitken, yet a court of law cannot take such an
account; and unless this honorable court will restrain said
action of ejectment, your orator and oratrix may be remedi-
less and be turned out of possession uuder a void and fraudu-
20 lent mortgage.

To the end, therefore, that the said William Graham may,
under his corporal oath, true, full, and perfect answer make
to the matters herein set forth, and that he may answer and
set forth, in particular, whether the said Just had not, long
prior to August, 1865, importuned your orator to assist him
in starting himself in business in the city of New York, and
had not stated that your oratrix could enjoy part of the
benefits of any adventure into which she might enter with
him, and whether said Just was not informed of the authority

30 given by youj oratrix to your orator to ascertain what plan
could be suggested to enable said Just to get employment
and to enable her to participate in the profits thereof, and
be secure for any investment she might make, and what was
necessary for her to do to accomplish the object proposed;
whether the said Just introduced your orator to said William
Graham, and whether your orator did or not call said Gra-
ham aside and ask him as to the capacity of said Just for busi-
ness and his character, for honesty, and whether said Graham
did not thereupon tell your orator that said Just was an honest

40 and sober man, though he might, once in a year, go on a
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spree; that said Just was one of the best salesmen and buy-
ers of dry goods in New York, and that said stock and lease
were worth one hundred cents on the dollar of the cost
thereof, and if purchased by your oratrix, could be sold for
a clear profit of from twenty-five to fifty per cent., and what
the said Graham did tell your orator in regard to these mat-
ters, and what offer said Graham made in regard to the sale
of said goods and lease, and whether he did or not state
that said lease was a valuable oue and at a low rent, and
that his inducement to make such a good offer was to assist
Just; and whether or not said Graham did also state that
he could get ten per cent, more than said offer from a Jew,
in Catharine street, and from one Cahill, in the Bowery ;
whether or not it was agreed that your oratrix should pur-
chase from said Graham and Aitken the said stock of goods
and.lease at twelve and a half per cent, less than said stock
of goods had been bought for by said Graham and Aitken,
your orator agreeing to give his notes therefor as above
stated, and your oratrix agreeing to secure the payment of
said price of said goods and lease by a mortgage on her said
farm; (and if such was not the agreement, what was the
agreement) and whether to fix said price said Graham and
Aitken undertook to measure said goods, and went through
the form of measuring the same and ascertaining the cost
prices, and wrote in a book what pretended to be the honest
and just measurement and cost prices thereof; and whethci
or not said book was handed, and by whom, to your oratrix
or her agents, as containing ajust and true account of the
quantity and cost prices aforesaid; and whether or not the
said account was false and fraudulent, and whether said Just
was a party to said fraud or not; and whether or not he was
a drunkard and incapacitated at that time to take care of
your orator’s interest, and whether or not the said Just was
imposed upon ; and whether or not said stock of goods was
measured untruly; and whether or not the measurements
thereof, in said account stated, were in excess of the true
measurments, and how much ; whether or not the said Just
charged said Aitken and his agent, Robert Gage, with mark-
ing up said goods; and whether said Aitken did or not lower

the prices and measurements in some instances; and
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whether any endorsements were made on said mortgage of
interest moneys received thereon, and when, for what
amount, and for what reason; and whether said Graham
holds said mortgage and said notes, and for whom he holds
them; and whether, after said sale, said Just absented him-
self from said store, when, for what period, and for what
reason ; and whether your orator called upon said Graham
and told him that said Graham had deceived your orator
and oratrix as to the character of Said Just, and asked where
10 said Jew and Cahill could be found, and what your orators did
say in regard to these matters, and what replies the said Gra-
ham made; whether said Just, while he attended to said
business, sold any of said goods below their cost prices, and
how much below; to whose order said notes were made
payable, and-for what reason they were made so payable;
whether said Graham made a sale of said goods and other
goods which had been afterwards bought with said store for
your orator and oratrix, and whether he appropriated any
portion of the money or securities received therefor to the
20 payment of debts of said Just, and what portion ; and
whether he applied any portion upon said mortgage, and
what portion ; and that the said Graham may come to a
just and true account with your orator and oratrix, and that
an account may be taken aud stated of the value of the said
stock of goods and lease so sold to your oratrix by the said
Graham and Aitken, or, if more agreeable to equity, of the
value of the.same, calculated on the basis of said agreement
for the sale, and ascertaining the quantities by just and
honest measurements of the said goods, and by ascertaining
30 the cost prices thereof, and charging your orator and oratrix
in such account with one or the other of said values, and de-
ducting from such charge the amounts received by said
Aitken, Graham, or Just, in money or securities, in pay-
ment on said notes or mortgage, and the amounts in money
or securities received by said Aitken, Graham, or Just, on
the re-sale by your oratrix of the goods in the store, 41 Cath-
arine street, New York city, and of the.lease thereof, your
orator and oratrix hereby offering to pay the balance that
shall be found due from them or either of them on such
40 account; and that if, upon su_h account being taken or
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stated, it shall appear that any is due to your oratrix or
orator, the same may be paid by the said Graham, and that
the said notes and mortgage may be delivered up, the notes
to your orator, and the mortgage to your oratrix, to be can-
celled; and that the said Graham may be restrained, by
injunction and decree of this court, from prosecuting said
action of ejectment, and that your orator and oratrix may
have such other and further, or other or further relief as to
the court shall seem meet, and shall be agreeable to equity
and good conscience. May it please your honor to grant
unto your orator and oratrix not only the state’s most gra-
cious writ of injunction, issuing out of and under the seal of
this honorable court, to be directed to the said William Gra-
ham, commanding and enjoining him to desist and refrain
from prosecuting the said action of ejectment in the Supreme
Court, brought by him, the said William Graham, against
your orators, the said William H. Berryman, arid Jane W.
his wife,*until this honorable court shall make ether ofder
to the contrary ; but also, the state’s most gracious writ of

subpoena, issuing out of and under the seal of this honora- 20

ble court, directed to the said William Graham, command-
ing him, on a certain day, and under a certain penalty, to
be and appear in this honorable court, then and there to
answer the premises, and to abide such order and decree as
this honorable court shall think meet. And'your orator and
oratrix, as in duty bound, will ever pray, &c.

CHAS. II. VOOEHIS,

Solicitor of, and of counsel with the complainants.

New Jersey, ss.— William H. Berryman, being duly sworn
according to law, on his oath saith— that in and before August,
eighteen hundred and sixty-five, his wife, Jane W. Berryman,
was seized in fee in her own. right of the farm described in
the annexed bill, that as therein stated, Alexander Just had
importuned deponent to assist him in starting himself in
some business in New7York, and stated that Said Jane could
enjoy part of the benefits of any adventure into which she
might enter with him; that deponent had no money of his
own to invest iii the matter, and that the bulk of the pro-
perty of his wife consisted of said farm; that through Just’s
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importunity deponent was induced to open the matter to his
wife, and was by her requested to ascertain what plan could
be suggested to enable said Just to get employment, and to
enable her to participate in the profits thereof, and be secure
for the investment she might make, and wbat she should do
to accomplish the object proposed; that said Just was in-
formed thereof, and he introduced deponent to William
Graham, then of the firm of Graham and Aitken, owners of
a stock of dry goods in the store forty-one Catharine street,
and of a lease of said store, which he wished to sell; that
deponent was so impressed with the behavior of said Graham
that he gave him his confidence, and called him aside to ask
him as to the capacity for business and the character of
the said Just for honesty, (that deponent’s knowledge of
said Just never had been such as to inform him as to these
matters); that said Graham thereupon told deponent that
said Just was an honest and sober man, though he might,
once in a year, go on a spree; that said Just was one of the
best salesmen and buyers of dry goods in New York, and
told deponent that said stock of dry goods was worth one
hundred cents on the dollar of the cost thereof, and if depo-
nent’s wife would purchase the same the goods could be sold
for a clear profit of from twenty-five to fifty per cent., and
the said Graham then offered to sell said stock of goods and
lease to deponent’s wife for ninety cents on the dollar of the
price that he had bought the said goods for, and would
throw in the lease, which was to run for three years from the
next May; that said Graham further stated that the lease
was a valuable one and at a low rent; that his inducement
to make such a good offer was to assist Just, whom he de-
sired to benefit, as he was aware that Just was to share in
the profits of the purchase ; that said offer was, further, that
the stock and lease should be paid for to the amount of four
or five thousand dollars in cash, and the balance secured to
be paid in eighteen months, without interest; that said
Graham also then stated that he could get ten per cent,
more than he offered to sell said stock for from a Jew in
Catharine street, and from one Cahill, in the Bowery; that
afterwards, on or about the day of August,
eighteen hundred and sixty five, the said Jane being in-
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duced to do so by her belief in the said representations of
said Graham, and which were repeated to her by deponent, an
aoreementwasmadeon behalf of said Jane, by deponent and
said Just, with said Graham acting for himself and his part-
ner, James Aitken, whereby it was agreed as is particularly
set forth in said bill of complaint of the complainant hereto
annexed in that regard, and that to fix the price which said
Jane was to pay, the said Graham and Aitken undertook to
measure the goods composing said stock of dry goods, and
to ascertain the cost price thereof, and did, by themselves,
their servants, and agents, go through the forms of measure-
fog said goods and ascertaining said cost price, and said
Aitken wrote in a book what pretended to be the honest
and just measurements and cost prices of said goods, and
handed said book to said Jane’s said agents, as a just and
true account of the quantity and cost prices of s*id goods ;
that said part of said book which contained said pretended
accouut of the quantity and cost prices of said goods, did not
contain ajust and true account thereof, and that the said ac-
count was false and fraudulent; and that deponent cannot say
whether the said Just was a party to the said fraud, but that
he was either a party to the said fraud or was incapacitated
to take care of said Jane’s interest by his habitual drunken-
ness about that time, and was imposed upon ; that said goods
were measured untruly, and the measurements thereof in
said account stated were in excess of the true measurements
by as much as from fifty to one hundred per cent., and the
prices in said account stated as cost prices of said goods, were
in excess of the true cost prices by as much as from fifty to
one hundred per cent.; that the said marking up was so
glaring that said Just charged said Aitken and his agent,
Robert Gage, who aided him in making out said account,
while the same was being made up, with marking up the
prices of said goods beyond the cost price, and also with
marking up the measurements thereof, and said Aitken, in
one or two instances, lowered them ; but that said Just never
informed deponent or said Jane of the fact that said goods
were marked up; that said deponent and said Jane being
entirely unaware of said fraud in estimating the price of said
goods and lease, and relying upon the truthfulness of sai
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account of the measurements and cost prices of said oOods
the said Jane bought the said stock and lease at the sum
stated in said bill, and said notes and mortgage were given
therefor as set forth in said bill; that said mortgage is the
same mortgage set out and described in the bill filed in this
court, on the twenty-fifth day of February last past, by said
William Graham against deponent and the said Jane, and
by said bill sought to be foreclosed; that said mortgage was
duly acknowledged by this deponent and said Jane while

10 they were still under the belief that said representations of
said Graham, as to the character of said stock of dry goods
and the value thereof, and as to the character of said Just
and his business capacity, were true ; and that the said false
account of the quantities of said goods and of the cost prices
thereof, so made out and written in said book by said Aitken,
were true. Deponent further saith, that said account was
false and fraudulent, and that the said Just was a drunkard,
and that the said goods were not worth one half of the cost
prices thereof, nor could they be sold at any profit; and that

20 said lease was not a valuable one, nor at a low rent; and
deponent further saith, that at the execution of said mortgage,
the receipt of four hundred and forty nine dollars and two
cents was endorsed thereon, as interest for the reason set
forth in said bill in that regard.

Deponant further saith, that said Graham holds said
mortgage, and such of said notes as have not been paid, for
himself and said Aitken.

Deponent further saith, that said Jane, about the date of
said mortgage, entered into possession of said store and

30 stock of goods in the manner stated in said bill, and pro-
ceeded to sell the same ; that in a about a week thereafter said
Just absented himself and was in a state of intoxication for
two weeks, when deponent called on said Graham and told
him that said Graham had deceived deponent and said Jane as
to the character of said Just, and asked said Graham where he
could find the said Jew and Cahill, that deponent and said
Jane might sell said stock and lease to them; that said Gra-
ham laughed at deponent and said those men had no money,
that he had nothing to do with it, that all he and partner wanted

40 was to sell the place, that their money was safe, that it would
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be best for deponent to continue Just in the employ of bis wife,
and he would yet carry the thing through, that Just had been
led off and would, if again trusted, attend to the business ; that
Just came back after he had recovered from his debauch and
attended to the business for about three weeks and then
went off drinking and carousing for about three weeks; that
during these three weeks this deponent called upon said
Graham and complained of Just’s conduct being so different
from that which said Graham had represented it to be, and
said Graham told deponent that he had a damned good
partner, laughed at deponent, and said their money was
secure ; that when said Just came back, he again attended to
the said business for about two weeks, and again went off for
about five weeks on another drinking bout ; and during this
five weeks deponent advertised the stock and lease for sale,
and got said Graham’s consent to allow parties desiring to
to buy apply to said Graham, at his place of business, and
said Graham succeeded, about the first of January., eighteen
hundred and sixty-six, in selling said stock and lease, and a
large amount of goods besides said stock so bought of Graham
and Aitken, which said Jane had bought afterwards from
other parties, and said Graham appropriated a large amount
of the money and securities he received on said sale to mand
an account of said mortgage.

Deponent further saith, that during the time said Just at-
tended to the said business he sold the goods so bought of
Graham and Aitken, at prices from twenty-five to one hun-
dred per cent, below that at which the said Jane purchased
the same of said Graham and Aitken.

Deponent further saith, that he is informed and verily
believes, that said William Graham appropriated to the pay-
ment of debts of said Just a large amount of the money and
securities received by him on said sale, and that said Gra-
ham has not accounted therefor to deponent or said Jane.

Deponent further saith, that all the said notes were made
payable to said Just’s order.

W. II. Berryman,

Sworn and subscribed, this 18th day of December a. d.
1867, before me.

Garret Ackerson, M. C.

10

20

30



10

20

30

30 COURT OF ERRORS AND APPEALS

New Jersey, ss.—dJane W. Berryman, being duly sworn
according -to law, on her oath saith—that she is the wife of
William H. Berryman, named in the foregoing affidavit, that
she has heard the foregoing affidavit read, and that the matters
and facts therein stated and set forth are true.

J. W. Berryman.

Sworn and subscribed, this 18th day of December, a. D.
1867, before me.
Garret Ackerson, M. a

Answer to Cross-bill.