
New Jersey Court o f Errors and Appeals.

Ge o r ge  Ho y t ,6¿ a l ., D efd ts. 

Geo rg e  Ho y t , A p p e lla n t

Ch a r l e s  W .  L .  Ro c h e , e t a l ., 

C om plainan ts a n d  R espon den ts,

Be t w e e n

a n d
On B ill, etc.

B R IE F  FOR R E S P O N D E N T S
T h e  a p p e a l i n  t h i s  c a u s e  is  f r o m  a n  o r d e r  o f  th e  

C o u r t  o f  C h a n c e r y  o v e r r u l in g  t h e  d e m u r r e r  f i le d  b y  
th e  d e fe n d a n t ,  G e o rg e  H o y t .

T h e  b i l l  a l le g e s  fa c ts  d is c o v e re d  s u b s e q u e n t  to  a  d e -
cree  m a d e  i n  a  s u i t  b r o u g h t  t o  c o m p e l th e  s p e c if ic  
p e r fo rm a n c e  o f  a n  a g r e e m e n t  m a d e  b e tw e e n  th e  c o m -
p la in a n t ,  C h a r le s  W .  L .  R o c h e , a n d  th e  d e fe n d a n t ,  
D a v id  L .  O s b o rn e . I t  s e e k s  to  c o m p e l th e  d e fe n d a n t ,  
G e o rg e  H o y t ,  t o  s a t is f y ,  c a n c e l a n d  d is c h a rg e  a  m o r t -
gage  f r a u d u le n t ly  p la c e d  u p o n  th e  p r o p e r t y ,  f o r  a  c o n -
v e y a n c e  o f  w h ic h  th e  c o m p la in a n t ,  R o c h e , h a d  
o b ta in e d  th e  d e c re e  o f  t h i s  C o u r t .

That the decree against Osborne, also obtained in 
the former suit, for the payment of $1,714.93 with in-
terest and costs had not been satisfied and discharged 
at the time of the filing of the bill in this cause, ap-
pears clearly in the bill itself, which expressly states 
that if the mortgage in question be annulled and de-
clared to be of no effect, then the complainant, Roche, 
will become indebted to the defendant, Osborne, in a 
small amount (the difference between the decree and
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c o s ts  a n d  th e  a m o u n t  o f  t h e  m o r tg a g e )  a n d  w i l l  p a y  
t o  s a id  O s b o rn e  w h a te v e r  a m o u n t  m a y  th e n  be  fo u n d  
to  b e  d u e  a n d  w i l l  s a tis fy  a n d  d ischarge  th e  d e c re e  
h e r e to fo r e  o b ta in e d  b y  s a id  R o c h e  a g a in s t  s a id  O s b o rn e . 
T h is  w o u ld  n o t  b e  th e  case  i f  t h e  d e c re e  o r  a n y  p a r t  o f  

i t  h a d  b e e n  p a id .
C e r ta in ly  in  v ie w  o f  t h is  s ta te m e n t  i n  th e  b i l l ,  i t  

c a n n o t  re a s o n a b ly  be  im p l ie d  t h a t  th e  c o m p la in a n t ,  
R o c h e , h a s  a l re a d y  re c e iv e d  t h e  a m o u n t  so  d e c re e d  to  

b e  p a id  to  h im .
T h e  b i l l  e x p re s s ly  a lle g e s  t h a t  th e  d is c o v e ry  t h a t  th e  

m o r tg a g e  w a s  g iv e n  w i t h o u t  c o n s id e r a t io n  a n d  w a s  a 
f r a u d u le n t  c o n tr iv a n c e ^  b e tw e e n  th e  d e fe n d a n ts ,  O s -
b o r n e  a n d  H o y t ,  t o  h in d e r  h im  in  th e  p e r fo r m a n c e  o f  
th e  c o n t r a c t  o f  e x c h a n g e ,  w a s  n o t  m a d e  u u t i l  a f te r  
th e  d e c re e  h a d  b e e n  o b ta in e d  i n  th e  f o r m e r  s u i t .  I f  
th e s e  fa c ts  h a d  b e e n  k n o w n  a t  th e  t im e  th e  fo r m e r  
s u i t  w a s  b r o u g h t ,  th e  d e c re e  c o u ld  h a v e  b e e n  m a d e  in  
a c c o rd a n c e  t h e r e w i t h  a n d  th e r e  is  n o t h in g  to  p re v e n t  
th e  C o u r t  f r o m  g r a n t in g  f u r t h e r  r e l ie f  o n  a  b i l l  f i le d  

a f t e r  th e  d is c o v e ry  o f  th e s e  fa c ts .
W h y  s h o u ld  th e s e  c o m p la in a n ts  b e  c o m p e lle d  to  p a y  

t o  th e  d e fe n d a n t ,  G e o rg e  H o y t ,  th e  a m o u n t  o f  h is  
m o r tg a g e  a n d  in te r e s t  a n d  ta k e  th e  c h a n c e  o f  b e in g  
able t o  o b ta in  s a t is fa c t io n  o f  t h e i r  d e c re e  a g a in s t ,  Os 

b o rn e ,  i f ,  i n  f a c t ,  t h i s  m o r tg a g e  w a s  g iv e n  w i t h o u t  
c o n s id e r a t io n  a n d  is  n o t  a  v a l id  a n d  s u b s is t in g  l in n  
a g a in s t  th e  p r o p e r t y  c o n v e y e d  t o  th e  c o m p la in a n t ,  

R o c h e , b y  v i r t u e  o f  th e  f o r m e r  d e c re e  1
T h e  c o m p la in a n ts  w e re  n o t  b o u n d  to  e x h a u s t  th e ir  

re m e d ie s  f o r  t h e  c o l le c t io n  o f  th e  a m o u n t  o f  t h is  de-
c re e  b e fo r e  s e e k in g  to  h a v e  t h is  m o r tg a g e  a n n u lle d .  
T h e y  d o  n o t  s ta n d  i n  th e  p o s i t io n  o f  c r e d i to r s  w h o  
m u s t  e x h a u s t  a l l  th e  o r d in a r y  m o d e s  o f  c o l le c t io n  be-
fo r e  i n v o k in g  t h e  a id  o f  a  c o u r t  o f  e q u i t y .  T h e y  w ere  
n o t  c r e d i to r s  a t  t h e  t im e  t h i s  m o r tg a g e  w a s  g iv e n  and  
th e  in d e b te d n e s s  re p re s e n te d  b y  th e  d e c re e  a g a in s t
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th e  d e fe n d a n t ,  O s b o rn e , arose out o f  the fra u d u len t  
transaction against w hich the com plainants now seek  
relief. I t  w a s  n o t  a  c o n v e y a n c e  b y  w a y  o f  m o r tg a g e  
to  d e f r a u d  o r  h in d e r  c r e d i to r s  i n  th e  c o l le c t io n  o f  d e b ts  
d u e  to  th e m ,  hut was the means o f  bringing about the 
debt itself. T h a t  c o u r t s  o f  e q u i t y  w i l l  n o t  r e l ie v e  
e i th e r  o f  th e  p a r t ie s  to  a  f r a u d u le n t  t r a n s a c t io n  b u t  
w i l l  le a v e  th e m  in  th e  s a m e  p o s it io n  i n  w h ic h  t h e i r  
o w n  f r a u d  h a s  p la c e d  th e m ,  w e  d o  n o t  d e n y  ; a n d  t h is  
is  c le a r ly  s u p p o r te d  b y  th e  d e c is io n s  i n  t h i s  s ta te .  (S ee 
Schenck v. H art, v. Stew art 7 4 4 .)  b u t  th e  p o s i t io n  o f  
th e  c o m p la in a n ts  in  t h i s  c a u s e  is  n o t  t h a t  o f  a p a r t y  
to  a f r a u d u le n t  t r a n s a c t io n .

I n  S ervis v. N elson  1, M cC arter  100, C h a n c e l lo r  
G re e n  d e c la re s  th a t ,  as  b e tw e e n  th e  p a r t ie s  th e r e to ,  
s u c h  a  c o n v e y a n c e  w i l l  n o t  be  s e t a s id e , o r  r e l ie v e d  
a g a in s t ,  a t  th e  in s ta n c e  o f  e i t h e r  p a r t y ,  e a c h  o f  w h o m  

is  p a rticep s cr im in is.
The right of these complainants to the relief sought 

by their bill rests upon the broad and fundam ental 
principle that courts of equity w ill relieve against 
fra u d  where the party  seeking relief him self comes 
with clean hands and is not, in the language of Chan-
cellor Green, p a rticep s crim in is.

I f  th e  fa c ts  s e t f o r t h  i n  th e  b i l l  a re  t r u e — a n d  th is  
th e  d e m u r r e r  a d m i t s — th e  c o m p la in a n ts  h a v e  b e e n  
p la c e d  i n  a n  e m b a r r a s s in g  p o s i t io n  t h r o u g h  th e  f r a u d -
u le n t  g iv in g  o f  t h i s  m o r tg a g e  a n d  o u g h t  n o t  to  s u f f e r  
b y  re a s o n  o f  i t ,  e s p e c ia l ly  i n  v ie w  o f  th e  f a c t  t h a t  
n e i th e r  o f  th e  d e fe n d a n ts  c a n  c o m p la in  i f  t h e  r e l ie f  

p ra y e d  f o r  is  g r a n te d .
It is respectfully submitted that the order of the 

Court of .Chancery overruling the demurrer of the de-
fendant, H oyt, should be affrmed.

E. C. &  A . W . H A R R IS.
O f Counsel w ith  Respondents.





T h e  O r a n g e  J o u r n a l P u b l is h i n g  C o .,  L a w  C a s e  P r in t e r s ,  O r a n g e , N . J .

In Chancery of New Jersey.
T o  H i s  H o n o r  W i l l i a m  J -  M a g i e , C h a n c e l l o r  o f  t h e  S t a t e  

o f  N e w  J e r s e y :  . IO

Humbly com plaining showeth unto your Honor, your 
orators, Charles W. L. Roche, o f the Township o f Summit, 
County of Essex, and State of N ew Jersey, and Security  
Company, a corporation, of the State o f N ew Jersey, that 
heretofore, and on the third day of October, in the year 
nineteen hundred and five, in a certain  cause pending in 
•his Court in which your orator, Charles W. L. Roche, was 
complainant, and D avid L. Osborne was defendant, it  was 
ordered, adjudged and decreed that certain  articles of 
agreement between your orator and the said David L. Os- 2 a  

borne be in all things specifically perform ed by the said 
Osborne, and that the said Osborne, within ten days from  
the date of said decree, should sa tisfy  and discharge a 
certain m ortgage o f two thousand dollars given by him to 
one George H oyt upon the premises hereafter referred to, 
and that the said Osborne should make, execute, acknowl-
edge and deliver to your orator, the said Charles W. L. 
Roche, a good and sufficient w arranty deed for premises 
on Oakwood Avenue, described in the said bill o f complaint, 
upon your said orator causing to be conveyed to the de-
fendant, David L. Osborne, premises on Grove Street, men- 3 °  
tioned in said agreement, and by a further order made in 
said cause, bearing date the ninth day of November, nine-
teen hundred and five, upon a report made by Frederick F. 
Guild, Esquire, one of the special m asters o f this Court, 
it was further ordered-and decreed that your orator, the 
said Charles W. L. Roche, should deliver to said M aster, 
Frederick F. Guild, a deed of conveyance from  the Security 
Realty Company to the defendant, D avid L. Osborne, for 
the premises on Grove Street, and that the said defendant, 
David L. Osborne, should forthw ith make, execute and de- 40



liver to your orator, Charles W. L. Roche, a good and suf-
ficient w arranty deed for all that tract o f land and prem-
ises in the C ity  of Orange, County o f Essex, and State of 
New Jersey, situated on the east side o f Oakwood Avenue, 
with a frontage o f ope hundred thirty-seven and fifty 
hundredths feet on said Oakwood Avenue by a depth of 
three hundred fifty-three and seventy hundredths feet on 
the north side and three Imndred and forty-five feet on the 

IO south side, be the same more or less, and known as number 
120  Oakwood Avepue, Orange, New Jersey, and that the 
defendant, David L. Osborne, pay to the com plainant the 
sum of seventeen hundred fourteen dollars and ninety-three 
cents, with interest thereon from  the fourth day of N o-
vember, nineteen hundred and five, together with the taxed 
costs o f the com plainant and a counsel fee of fifty  dollars, 
and .that the deed to the defendant, D avid L. Osborne, de-
posited with the said M aster, remain in his hands until 
the payment aforesaid be made, when the same should he 
delivered to the said D avid L. Osborne.

.And your orators further show unto your H onor that 
th e . decree fo r  the paym ent of said money by the said 
David L. Osborne was due to -the fa ct that a fter the making 
of the contract for the exchanging of lands there was 
recorded upon the lands o f the said David L. Osborne, .on 
Oakwood Avenue aforesaid, a m ortgage bearing date and 
purporting to have been acknowledged on the second day 
of July, in the year nineteen hundred and four, made by 
David L. Osborne to George H oyt, and which mortgage 
was recorded on the sixteenth day o f February, in the year 

3-0 nineteen hundred and five, and which m ortgage the final 
decree! in said cause directed the said George H oyt to pay 
and satisfy, and by reason of his fa ilure to obey said de-
cree the second order was made upon the M aster’s report, 
fixing apd adjusting the amount decreed to be paid by the 
said George H oyt, in order for him to receive a conveyance 
of the property on -Grove ‘Street and to carry out the said 
contract of sale.

And your orator further shows unto your Honor, that 
by virtue o f  the final decree in the above cause, which was 

40 afterw ards and on the eighteenth day o f November, in the
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year nineteen hundred and five, recorded in the R egister’s 
office o f E ssex County, in Book D  3 9  o f Deeds, page 5 4 0 , 
your orator, Charles W . L. Roche, became seized in fee 
simple to the said premises on Oakwood Avenue, and a fter-
wards and by his deed bearing date the first day o f D e-
cember, in the year nineteen hundred and five, your orator, 
Charles W. L. Roche, and his w ife, made, executed, ac-
knowledged and delivered a deed of conveyance o f the said 
premises on- Oakwood Avenue to your orator, Security  10 
Realty Company, .which deed was afterw ards and on the 
sixth day o f December aforesaid, recorded in the said R egis-
ter’s office, in Book K  39  o f Deeds for Essex County, page 
4 5 0 , by virtue whereof your orator, the said S ecurity  R ealty  
Company, is the owner o f the said premises on Oakwood 
Avenue.

And your orators further show unto your Honor, that 
since the m aking of said final decree and the conveyance 
last aforesaid your orators have been informed, and they 
allege the truth to be, that the said m ortgage of two thou- 20 
sand dollars given by D avid L. Osborne to George H oyt 
upon the Oakwood Avenue property, was given without 
consideration, that the same was drawn and executed on 
the evening of the fifteenth day o f February, in the year 
nineteen hundred and five, and the date thereof and the 
certificate of acknowledgment were w ritten in as Ju ly  sec-
ond, nineteen hundred and four, and the said m ortgage 
was placed on record the next morning, February sixteenth, 
nineteen hundred and five, and is recorded in Book L  18  

of M ortgages fo r  Essex County, page 2 4 7 ; that the said 
contract for the sale o f said premises between your orator, 3 °  
Charles W . L. Roche, and D avid L. Osborne, by the terms 
thereof, was to have been carried out on the said fifteenth 
day of February, nineteen hundred and five, but by the 
request o f the said D avid L, Osborne was postponed for 
two days, and that the said D avid L. Osborne, who desired 
to escape the obligation o f his said contract to convey the 
said premises on Oakwood Avenue, communicated his de-
sire to the said George H oyt and the said H oyt suggested 
that the said Osborne give a m ortgage to him on said 
premises and he would record it, and thereby, bein«- unable
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to fulfill his said contract, he could escape the obligation 
thereof, and that he induced the said Osborne to make, 
execute and deliver the said m ortgage, and he suggested 
that it be dated back, and he took the said David L. Osborne 
to the office of his attorney for the purpose o f having the 
m ortgage drawn and executed, and it was so drawn and 
executed and recorded, that no consideration was paid by 
the said George H oyt to the said D avid L. Osborne for 

t o  said m ortgage and the same is void and of no effect.
And your orators further show unto your Honor, that 

if  the said m ortgage be by this Court annulled and declared 
to be o f no effect against the said premises, your orator, 
Charles W. L. Roche, will become indebted to the said 
Osborne in a small amount, being the difference between 
the decree and costs aforesaid, and the amount of said 
m ortgage, and your orators are w illing to pay to said David 
L. Osborne whatever amount may be ttnis found due and 
to sa tisfy  and discharge the decree heretofore obtained by 
your orator, Charles W. L. Roche, against the said David

20
L. Osborne, and to have the deed of conveyance lodged with 
Frederick F. Guild, Esquire, the M aster, delivered to the 
said David L , Osborne.

And your orators further show unto your Honor, that 
by deed o f assignm ent,, bearing date the twenty-third day 
of October, in the year nineteen hundred and five, the said 
George H oyt made and executed an assignment o f the said 
m ortgage to Joshua <.A'. Collinson, which assignment was 
recorded on the twenty-seventh day of October, in the year 
nineteen hundred and five, in Book Ho. 75  o f assignments 

3 °  of m ortgages for Essex County, page 1 4 0 , and thereafter 
and on or about the twenty-fifth day of January, in the 
year nineteen hundred and six, the said Collinson assigned 
said m ortgage back to the said George H oyt, which assign-
ment was recorded on the twenty-sixth day o f January 
aforesaid, in the said R egister’s office.

And your orators further show unto your Honor, that 
they . have freq u en tly  and in a kindly manner applied to 
the said George H cyt and to the said David L. Osborne 
and requested them to satisfy  and deliver up to ybur ora-
tors the said m ortgage o f two thousand dollars, and they40



well hoped that the said George H oyt and the said D avid 
L. Osborne would have complied with such reasonable re-
quests o f your orators, and they tendered themselves ready 
to pay and sa tisfy  to the said D avid L. Osborne whatever 
amount m ight thus be found due to him and to satisfy  
the decree aforesaid; that the said D avid L. Osborne was 
willing to adjust said m atter i f  the said George H oyt would 
deliver up and cancel said m ortgage, but the said George 
Hoyt absolutely refused to sa tisfy  said m ortgage, pretend- - JO 
ing that he had advanced and paid to said D avid L. Os-
borne the amount o f said m ortgage and pretending that 
the said m ortgage had been made and executed at the time 
it bears date and not at any other time, which actings, 
doings and pretenses o f the said George H oyt and the said 
David L. Osborne, defendants, are contrary to equity and 
good conscience and tend to the m anifest wrong, injury 
and oppression of your orators in the premises.

in  tender consideration whereof, and forasm uch as your 
orators are remediless in the premises at and by the strict 2o 
r'ules o f the Common Law, and can only obtain adequate 
relief in this Honorable Court, where m atters o f this nature 
are properly cognizable and relievable. To the end, there-
fore, that the said George H oyt and D avid L. Osborne may 
true, fu ll and perfect answer make to the premises afore-
said, but without oath, and that the said George H oyt 
may be.com pelled by the decree of this Honorable Court, 
to satisfy, cancel and discharge the said m ortgage, and 
to surrender the same to your orators, and that your orators 
may have such other and further relief in the premises 
as to your H onor shall seem meet and as shall be agreeable 3 °  
to equity and good conscience.

May it please your Honor, the premises considered, to 
grant unto your orators the S tate ’s w rit of subpoena issu-
ing out o f and under the seal o f this Honorable Court, to 
be directed to the said.G eorge H oyt and David L. Osborne, 
defendants, commanding them by a certain  day and under 
a certain penalty therein to be expressed, to be and appear 
before your Honor, in this Honorable Court, then and there 
to answer all and singular the said premises and to stand 
to, abide by and perform  such order and decree therein 40
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a? to your H onor shall seem meet, and as shall be agreeable 
to equity and good conscience.

And your orators as in duty bound will ever pray, &c.

E. C. &  A. W. H A R R IS , 
Solicitors and o f Counsel with Complainants. 

F iled February 6, 1 9 0 6 .

io

20

30

4 °
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I N C H A N C E R Y O F N E W J E R S E Y.

B e t w e e n

C h a r l e s  W. L. R o c h e , et al s.,  

C o m pl ai n a nt s

a n d

G f o r g l  H o y t , et al s.,

D ef e n d a nt s.

O n B ill, et c

► D e m u r r e r of  

D ef e n d a nt  

G e o r g e H o yt.
i o

T h e d e m u r r e r o f G e o r g e H o y t, o n e o f t h e d ef e n d a n t s, t o 

t h e bill o f c o m pl ai n t o f C h a rl e s W. L. R o c h e a n d S e c u ri t y 

C o m p a n y, c o m pl ai n a n t s.

T hi s d e f e n d a n t, b y p r o t e s t a ti o n, n o t c o n f e s si n g all o r a n y 

o f t h e m a t t e r s a n d t hi n g s i n c o m pl ai n a n t s’ bill o f c o m pl ai n t 

c o n t ai n e d t o b e t r u e, i n s u c h m a n n e r a n d f o r m  a s t h e s a m e 

a r e t h e r ei n s e t f o r t h a n d all e g e d, d o t h d e m u r t h e r e t o, a n d 2 0 

f o r c a u s e o f d e m u r r e r s h o w s:

1.  T h a t i n a s m u c h a s t h e c o m pl ai n a n t, C h a rl e s W. L. 

R o c h e, w a s, b y t h e d e c r e e o f t hi s H o n o r a bl e C o u r t, a s s e t 

f o r t h i n s ai d bill, a w a r d e d a n d all o w e d e n o u g h m o n e y t o 

e n a bl e hi m t o m a k e p a y m e n t t o t hi s d e f e n d a n t o f t h e 

a m o u n t d u e o n hi s m o r t g a g e, t h e c o m pl ai n a n t s c a n n o t c o m -

p el t hi s d e f e n d a n t t o c a n c el a n d di s c h a r g e s ai d m o r t g a g e 

wit h o u t s u c h p a y m e n t, a s i s s o u g h t b y t h ei r s ai d b ill;

2.  T h a t c o m pl ai n a n t s h a v e n o ri g h t t o c all u p o n t hi s 

d ef e n d a n t c o n c e r ni n g t h e ti m e, c o n si d e r a ti o n a n d p u r p o s e

o f t h e e x e c u ti o n o f s ai d m o r t g a g e, a s t h e y s e e k t o d o i n 3 °  

t h ei r s ai d b ill;

3 .  T h a t c o m pl ai n a n t s h a v e n o i n t e r e s t i n s ai d s u bj e c t s 

t o e n titl e t h e m t o i n s ti t u t e t hi s s uit c o n c e r ni n g s a m e;

4 .  T h a t c o m pl ai n a n t s h a v e n o ri g h t t o t h e r eli e f t h e y 

p r a y; a n d

5 .  T h a t c o m pl ai n a n t s h a v e n o t i n a n d b y t h ei r s ai d bill 

m a d e o r s t a t e d s u c h a c a u s e a s e n titl e s t h e m, o r eit h e r o f 

t h e m, i n t hi s H o n o r a bl e C o u r t t o a n y r eli e f a g ai n s t t hi s 

d ef e n d a n t a s t o t h e m a t t e r s c o n t ai n e d i n t h e s ai d bill, o r 

a n y o f s u c h m a t t e r s.
4 0
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Wherefore, and for divers other good causes of demurrer 
appearing in the said bill, this defendant doth demur there-
to, and humbly prays the judgment of this Honorable 
Court whether he should be compelled to make any further 
or other answer to the said bill, and prays to be hence dis-
missed, with his costs and charges in this behalf most 
wrongfully sustained.

IO Solicitor fo r  and of Counsel with D efendant George Hoyt. 

S t a t e  o f  N e w  J e r s e y ,

C o u n t y  o f  E s s e x .

George Hoyt, of full age, being duly sworn accordirg 
to law, saith that the foregoing demurrer is not interposed 
for delay, but in good faith, for the causes therein set forth.

G E O R G E  H O Y T .
Sworn and subscribed before me,

20 th is 20th day o f March, A . D.

I  c e rtify  that I  have perused the com plainants’ bill in 
the above stated cause, and that the above demurrer is well 
founded in point o f law.

W IL L IA M  A. L O R D ,

1 9 0 6 .
M A R Y  B U R K E ,

N otary  Public o f N . J.

W IL L IA M  A. L O R D ,
O f Counsel with D efendant, George Hoyt. 

F iled  November 20, 1 9 0 6 .

d
40
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IN CHANCERY OF NEW JERSEY.

B e t w e e n

C h a r l e s  W . L. R o c h e , et al.,
Complainants,

and

G e o r g e  H o y t , et al.,
Defendants.

1. A bill seeking relief which will vary a decree pre-
viously made in a cause for specific performance of an 
agreement for exchange of lands, upon allegations of facts 
subsequently discovered which, if proved, will justify relief, 
is good upon demurrer.

2. While parties to a fraudulent transaction are, as re-
spects each other, bound thereby, a Court of Equity will 20 
neither enforce or avoid the transactions at the demand
of either party.
On Demurrer.

Argued M ay 1 5 , 1 9 0 6 .
Messrs. E. C. and A. W. H arris for Com plainants.
Mr. W illiam  A. Lord for the Defendant, George H oyt.

O P IN IO N .
M agie, Chancellor.

The bill in this cause is filed by Charles W . L. Roche 
and the Security  R ealty  Company, against George H oyt 3 °  
and David L. Osborne, and its purpose is to procure a 
decree requiring the defendant H oyt to satisfy, cancel and 
discharge a m ortgage upon certain  lands, or fo r  other relief.

The facts stated in the bill as the ground for such relief 
are briefly as fo llo w s.. On October 3 , 1 9 0 5 , a decree was 
made in this Court, in a cause in which Roche was com-
plainant, and Osborne was defendant, to the effect that 
certain articles of agreem ent between Roche and Osborne 
should be specifically perform ed by Osborne, and that Os-
borne, within ten days, should satisfy  and discharge a mort- . q

On B ill, etc. 

Opinion.
10
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gage of $2,000, given by him to the defendant Hoyt upon 
certain lands on Oakwood Avenue, in the City of Orange, 
and that Osborne should make, execute, acknowledge and 
deliver to Roche a warranty deed for those lands, upon 
Roche conveying to Osborne certain lands on Grove Street, 
in Orange, mentioned in said agreement between Roche 
and Osborne.

By an order in the cause, on November 9, 1905, upon a 
IO report made by a Master, it was further ordered and de-

creed that Roche should deliver to the Master a deed of 
conveyance from the Security Realty Company to Osborne, 
for the lands on Grove Street, and that Osborne should 
make, execute and deliver to Roché a warranty deed for 
the lands on Oakwood Avenue, and that Osborne should 
pay to Roche $1,714.93, with interest from November 4, 
1905, with the taxed costs, and that the deed of Roche to 
Osborne should remain in the hands of the Master until 
that payment shoidd be made. It is then stated that the 
decree for the payment of money by Osborne was made 
because, after the contract between Roche and Osborne for 
exchange of lands, a mortgage, purporting to have been 
made July 2, 1904, by him to George Hoyt upon said land, 
was recorded on the 16th day of February, 1905, which was 
the mortgage which the decree directed Osborne to pay and 
satisfy, and thp second order was made because he failed 
to obey the decree in that respect, and the Master’s report 
fixed and adjusted the amount to be paid by Osborne before 
receiving the conveyance of the Grove Street lands from 
Roche.

3° The bill further states that Roche had the final decree 
recorded in the Register’s office of Essex County, and that 
afterward Roche made and delivered a deed of conveyance 
to the Oakwood Avenue lands to the Security Realty Com- 
pany.

The bill then proceeds to state that since the making 
of the final decree and the conveyance to the Security 
Realty Company, the complainants have discovered that the 
mortgage given by Osborne to Hoye was without considera-
tion, and was placed on record the day before the contract

40 oí exchange between Roche and Osborne was to be per-
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formed, and that the mortgage was not only made without 
consideration, but by the contrivance of Hoyt and Osborne, 
for the purpose of enabling Osborne to escape the perform-
ance of his contract to convey the Oakwood Avenue prop-
erty.

The bill then states that if the mortgage be annulled, 
Roche will become indebted to Osborne in a small amount, 
being the difference between the decree and costs in said 
cause and the amount of said mortgage, and the complain- IO 

ants offer to pay Osborne whatever may be thus found due 
and to satisfy and discharge the decree obtained by Roche 
against Osborne, and to have the deed of conveyance now 
lodged with the Master, delivered to Osborne.

To this bill a demurrer is interposed by George Hoyt.
The main contention is that there is no equity in the bill 
justifying the relief sought.

It is first contended that the bill leaves it uncertain 
whether or not Roche has not enforced his decree against 
Osborne for the payment of money, and received the amount 
which that decree required Osborne to pay. The bill does 
fail to expressly state that the decree for the payment of 
money remains unsatisfied, but the implication and infer-
ence from what is stated to that effect, is so strong that 
I think the demurrer cannot prevail upon this ground.

It is next contended that as the bill declares that Roche 
accepted the decree, recorded it so as under the statute 
xo give him a title to the lands required to be conveyed 
by Osborne, and obtained a decree for the payment of money 
upon an accounting into which the mortgage to Hoyt en-
tered, and has conveyed away the property to the Security 30 
Realty Company, he may not now, by a bill such as this, 
seek a varied relief.

I am unable to adopt this view. If Roche had known, 
at the time he filed his bill for specific performance, or 
at the time he sought for and obtained a decree upon that 
bill, that the mortgage made by Osborne to Hoyt was not 
only without consideration, but was a fraudulent contriv-
ance between Osborne and Hoyt to hinder him in the per-
formance of the contract of exchange, obviously he might 
have had the relief he now seeks in this bill. But he was
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ignorant of the facts which he now relies on, and took his 
decree as the matter was then presented to the Court and 
assumed to be true by him. The decree which this bill 
seeks will no doubt vary the decree previously made, but 
if he makes proof of the facts stated in his bill, that decree 
ought to be varied. Whether this bill is a bill for relief, 
or a bill in the nature of a bill for relief, or an unclassified 
bill, is, in my judgment, immaterial. What he has now 

IO discovered entitled him to seek a varied relief, and if the 
facts are proved, that relief ought to be granted to him. 
The bill is not objectionable on this ground.

It is further contended that the bill ought to proffer 
the payment which will be coming from Roche if the mort-
gage is set aside, not to Osborne but to Hoyt. The con-
tention is that, assuming what the bill states and the de-
murrer admits, the mortgage was without consideration 
and contrived in fraud, it yet is a valid instrument as be-
tween Osborne and Hoyt, and appeal is made to the well-
settled doctrine that such fraudulent transactions are valid 

23 ‘
and unimpeachable as between the parties thereto. Such 
is the undoubted rule in respect to all conveyances and 
transfers of property intended to defraud creditors. In 
respect to such transactions neither party is entitled to 
the aid of a Court of Equity. Schenck v. Hart, 5 Stew. 
(32 N. J. Eq.) 774.

The like doctrine is undoubtedly • applicable to other 
transactions conceived and carried out for the purpose cf 
fraudulently diminishing or defeating the right of third 
parties. Such transactions will neither be enforced or avoid- 

3°  ed at the demand of either of the parties thereto. The 
doctrine is derived from the maxim “In pari delicto, portior 
est conditio possidentis.” Brown v. Carpenter, 12 Dick. 
(57 jST. J. Eq.) 23. What the Court would not do by any 
direct proceeding, it will not permit to be done indirectly.

The complainants are entitled, if they make out a case 
by sufficient proof, to have the mortgage discharged. 
Whether Hoyt may have any claim thereafter upon Os-
borne, is a matter to be settled in another proceeding, or 
elsewhere. The demurrer is not successful upon this 

40 "round.
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Upon the whole case, I think the bill is good, and the 
demurrer will be overruled.

Filed July 9, 1906.

IN CHANCERY OF NEW JERSEY.

B e t w l e n

C h a r l e s  W. L. R o c h e , et als.,
, Complainants,

and

G e o r g e  H o y t , et als-.,
Defenda?its.

i o

On B ill, etc.

Order Overrul-
ing Demurrer.

This cause coming on to be heard at the regular term 
... • ,  • '  20 
of this Court, in the presence of Elwood C. Harris, of
counsel with the complainants, Charles W. L. Roche and 
Security Realty Company, and William A. Lord, of counsel 
with the defendant, George Hoyt, and the Chancellor hav-
ing heard the arguments of the counsel of the respective 
parties on the demurrer of George Hoyt filed in the above- 
stated cause, it is on this 17 th day of July, 1906, on motion 
of Elwood C. Harris, of counsel with the complainants, 
ordered that the said demurrer be overruled, with costs, 
and that the defendant answer the complainants’ bill within 
twenty days, and that if he fail so to do, the complainants’ 30 
bill be taken as confessed against him.

W. J. MAGIE, C.
Filed July 17, 1906.

40
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NEW JERSEY COURT OF ERRORS AND APPEALS. 

B e t w e e n

C h a r l e s  W. L. R o c h e , et als.,
ContpV ts and Appellees, 

and
G e o r g e  H o y t , et als., Deft's.
G e o r g e  H o y t , Appellant.

To the Honorable Court of Errors and Appeals in the
last resort in all cases :
The petition of George Hoyt, thé appellant in the above 

stated cause, respectfully shows, that your petitioner finds 
himself aggrieved by the order made in the Court of 
Chancery, by his Honor William J. Magie, Chancellor of 

20 the State of New Jersey, bearing date the seventeenth day 
of July, nineteen hundred and six, made in a cause wherein 
Charles W. L. Roche and the Security Realty Company 
were complainants, and George Hoyt and David L. Os-
borne were defendants, in this respect, to wit : The said 
order directs that the demurrer filed in this cause by said 
appellant, George Hoyt, be overruled, with costs, and that 
the defendant answer the complainants’ bill within twenty 
days thereafter, and that if he fails so to do the com-
plainants’ bill be taken as confessed against him.

And your petitioner humbly appeals from all and every 30 . ”
part of said order as aforesaid upon the following grounds,
to wit:

1. The said Court of Chancery manifestly erred in hold-
ing that your petitioner’s demurrer should be overruled.

2. The said Court of Chancery also manifestly erred in 
holding that the defendant must answer complainants’ bill.

3. The said Court of Chancery also manifestly erred in 
holding that the case made out by complainants in the bill 
filed in this cause entitled them, or either of them, to any

40 relief as against this defendant.

On B ill, etc.

Petition of
Appeal.,
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4. The said Court of Chancery also manifestly erred in 
not sustaining the demurrer filed by this appellant in this 
cause.

Your petitioner therefore prays that the said order of 
the said Chancellor may be reversed, set aside and for 
nothing holden, and that your petitioner may have such 
relief in the premises as to this Honorable Court shall 
seem meet.

WILLIAM A. LORD, io
Solicitor for and of Counsel with Appellant.

Filed August 25, 1906.

NEW JERSEY COURT OF ERRORS AND APPEALS.

B e t w e e n

C h a r l e s  W. L. R o c h e , et als.,
CompTts and Respondents, 

and

G e o r g e  H o y t , et als., Deft's.

On B ill, etc.

t Answer to 
Petition of 
Appeal.

G e o r g e  H o y t , Appellant.

20

The answer of the above-named respondents to the pe-
tition of the above-named appellant.

The respondents, not acknowledging all or any of the 
matters which in the said petition of appeal are contained 
to be true, for answer thereto, nevertheless, say and admit, 
that a decree was, on the seventeenth day of July, nineteen 
hundred and six, made and entered in the Court of Chan- 3°  
eery, in the cause for that purpose mentioned in the said 
petition, as is therein stated; but as to the substance and 
form thereof, these respondents pray to refer thereto when 
the same shall be produced. And these respondents are 
advised and believe that .the said decree is agreeable to 
(qnity, and they pray that the same may be affirmed, with 
costs to be adjudged to these respondents.

E. C. & A. W. HARRIS,
Solicitors and of Counsel with Respondents.

Filed October 22, 1906. 40
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New Jersey Court of Errors and Appeals.

Between
Char les  W. L . R o c h e  et als., 

Complainants and Respondents,

and

Geo r g e  Ho y t  et als.,
Defendants.

Geo r g e  H o y t ,
A ppellant.

\

On Bill, &c., 
Brief of 
George Hoyt.

On F ebruary 3, 1905, com plainant Roche en-
tered into an agreem ent w ith defendant Osborne 
in which the form er agreed to convey to the latter 
certain property in E a st Orange fo r  a considera-
tion of $8,100, and the latter agreed to convey to 
the former certain p roperty  in O range fo r  $7,500, 
the former property  subject to a m ortgage of 
$4,000 and the latter subject to a m ortgage of 
$2,500, which amounts w ere to be deducted from  
the respective purchase moneys and the difference 
between the equities in each, $900, w as to be paid 
by Roche to Osborne, $100 down, $400 when deeds 
were exchanged and $400 to be secured by a m ort-
gage. The deeds w ere to be exchanged F eb ru ary  
15, 1905, but the date w as later, at the request of 
Osborne, postponed to F eb ru ary  17, 1905. On 
February 16, 1905, a m ortgage to defendant 
Hoyt, for $2,000, given by Osborne on said Or-
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ange property, bearing date J u ly  2, 1904, and 
purporting to have been acknowledged on the 
same day w as recorded. Osborne failed  to carry 
out the agreem ent and Roche brought suit for 
specific perform ance in Chancery Court and Oc-
tober 3, 1905, obtained a decree ordering Osborne 
(not H oyt, as erroneously stated in the bill) to 
specifically perform  said agreem ent and within 
ten days to pay, sa tisfy  and discharge the mort-
gage fo r  $2,000 given to H oyt, and also tax and 
w ater liens and to deed to Roche the Orange prop-
erty  upon R och e’s conveying to him the East 
Orange p roperty  and otherw ise fulfilling the 
term s of the agreem ent and both parties were or-
dered to appear before F red erick  F . Guild, a 
m aster o f this Court, upon five d a y s ’ notice, to 
ca rry  but the term s o f the decree. Osborne failed 
to appear in response to the notice from  the 
m aster, but Roche appeared and produced deed 
to Osborne o f the E a st O range property. The 
m aster reported, Novem ber 4, 1905, that the mort-
gage o f $4,000, w ith interest at five per cent, 
from  June 16, 1905, was an encumbrance against 
the Roche p roperty  and that the two mortgages, 
one fo r  $2,500, w ith interest at five per cent, from 
October 13, 1904, and the other fo r  $2,000, with 
interest at five per cent, from  J u ly  2, 1905, be-
sides taxes of $568.92 and w ater charges of 
$56.50, w ere encumbrances against the Osborne 
p ro p e rty ; from  which it appeared that upon con-
veyances by  Roche and Osborne each to the other, 
Osborne was indebted to Roche in the sum of 
$1,700.93. W hereupon, this Court, on November 
9, 1905, made a fu rth er order directing Osborne 
(not H oyt, as erroneously stated in the bill) to. 
deliver to Roche a deed of the Orange property, 
together w ith the aforesaid  sum o f $1,700.93, with 
interest from  Novem ber 4, 1905, taxed costs and
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a counsel fee of $50, and that Roche deliver to 
the master the deed of the E a st Orange p roperty  
to remain in his hands until Osborne should make 
said payments, and it w as fu rth er ordered that an 
execution issue to levy  and make the amounts di-
rected to be paid by  Osborne.

Most of these facts are set out in the bill and 
the remainder appear from  the papers filed in 
this Court in said suit fo r  specific perform ance 
and of which I  assum e this C ourt can take judicial 
notice upon this argum ent. The bill alleges that 
the mortgage of $2,000 on the Orange property, 
given by Osborne to H oyt, w as w ithout considera-
tion, that it was executed and acknowledged on 
February 15,1905, and dated back to J u ly  2,1904, 
by Osborne and H oyt in collusion, fo r  the purpose 
of enabling Osborne to escape the obligation of 
said agreement and in frau d  of the righ t o f 
Roche and his grantee, The S ecurity  R ea lty  Com-
pany, and that said m ortgage is void and of no 
effect. The bill asserts that by the said final de-
cree of October 3, 1905, Roche became seized in 
fee of the Orange p roperty  and on Decem ber 1, 
1905, conveyed same to The Security  R ealty  Com-
pany ; that i f  said m ortgage is set aside Roche 
will owe Osborne a small amount, which he is 
willing to pay to him and also sa tis fy  the decree 
aforesaid, and that Osborne has been w illing to 
adjust the m atter i f  H oyt would cancel his m ort-
gage. The bill p rays that H oyt be compelled to 
satisfy, cancel and discharge said m ortgage, but 
asks no relief against Osborne, although he has 
been made a p arty  defendant. T o the bill the de-
fendant George H oyt demurs.

1. It is not alleged anyw here in the bill that 
Osborne has not paid  to Roche the $1,700.93 in 
accordance w ith the order of this Court, w ith 
which, added to the $900 due Osborne under the
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term s of the agreem ent, he w as to p ay  the Hoyt 
m ortgage and other liens, and in the absence of 
such an allegation I  assume a court of equity 
w ill regard  as done that which it has ordered to 
be done. B u t i f  it  m ay be in ferred  from  the bill 
that this money has not been paid, there is no alle-
gation that any effort has been made to collect 
same, nor that it is impossible, difficult or 
even inconvenient to collect same from  Osborne 
either by ordinary process o f law  or under the 
execution especially aw arded by this court in its 
aforesaid  order and which it does not appear was 
ever taken out. N or is there any allegation that 
any effort has been made to enforce said order 
by  contem pt proceedings. A ccord ing to the 
agreem ent between Roche and Osborne there is 
an equity o f $4,100 in the E a st Orange property 
out o f which Roche can collect the $1,700.93 if it 
has not a lread y been collected. A n d  i f  Osborne 
has not paid this money to Roche and the mort-
gage to H oyt is, as alleged, fraudulent and void 
as to Roche, then Roche should tènder and hold 
him self read y to p ay  to H o y t  the difference be-
tween the face of the m ortgage plus the differ-
ence between the equities in the two properties 
and less the amount o f the liens as found by the 
m aster before this court can be asked to compel 
H oyt to cancel this m ortgage, which is indisputa-
bly  good as between H oyt and Osborne (Schenck 
v. H art, 5 Stew art, 774). B u t this he has not 
done and does not offer to do in his bill. On the 
contrary  he tenders paym ent o f this money to 
Osborne, w hereas, i f  he had tendered it  to Hoyt, 
who can say that H oyt would not have accepted 
it and cancelled the m ortgage? Can H oyt be com-
pelled to cancel the m ortgage until such a tender 
is made? The bill p rays that H oyt be ordered 
to cancel the m ortgage without the payment of
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any money to him, although it is clear that over 
$1,000 would be coming to him, even i f  the m ort-
gage was invalid as against Roche.
3 In the case o f R isley  v. P ark er, 5 Dickinson, 
285, where a first and third m ortgage w ere fo re-
closed and it appeared that a second m ortgage 
was given w ithout consideration to protect the 
m ortgagors’ p ro p erty  and the decree declared 
that it was not a lien upon the m ortgaged prem -
ises, it was held, on petition fo r  the surplus 
moneys from  the foreclosure sale, that the alle-
gation in the hill, finding o f the m aster and 
declaration in the decree m ust he confirmed in 
their effect to the com plainants’ third  m ort-
gage and could not effect the rights of the sec-
ond m ortgagee as against the m ortgagors, who 
were owners of the equity of redemption, and 
that the proceeds of the sale, a fter satisfy in g  the 
complainants’ two m ortgages, m ust be applied 
to the second m ortgage. T his is certainly a case 
in point and does not, as I  view  it, in terfere w ith 
the doctrine referred  to hy the Chancellor in his 
opinion below to the effect that a court of equity 
will not either enforce or avoid a fraudulent 
transaction at the demand of either of the p ar-
ties thereto. H oyt has not been paid or tendered 
even the amount which would be due him under the 
most adverse interpretation of the transactions 
set out in this bill, and, until this is done, this 
Court cannot order him to cancel his m ortgage.

2. The com plainants have been a lread y given 
adequate relief in this Courts even i f  they have 
not pursued same, and cannot, therefore, have 
set aside an instrum ent which, even i f  the allega-
tions of the bill are true, is va lid  as between Os-
borne and H oyt. A t  least they cannot do so until 
they have exhausted their other remedies .for the
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collection of their debt. B y  the last order made 
in the snit fo r specific perform ance, i f  not before, 
the title to the properties passed, #nd thereby it 
became R och e’s duty to p ay  off the H oyt mort-
gage and other liens, -and Roche became, in effect, 
a judgm ent creditor of Osborne to the amount of 
$1,700.93 and costs, etc., so that the law ap-
plicable to cred ito rs ’ bills is in point here. A 
money decree in equity answ ers the same pur-
pose as a judgm ent at law  (12 Cyc., 15, and cases 
there cited).

Roche has parted  w ith his title to the property 
affected b y  the m ortgage in question, and, if en-
titled  to any standing at all as a complainant in 
this cause, it m ust be as a  judgm ent creditor sole-
ly. H e certain ly  has lost his standing as a pur-
chaser and could not, at any rate, be at once both 
creditor and purchaser (B oyce v. Conover, 9 
Dickinson, 540).

I f  Roche is a proper p arty  complainant in 
this cause it must be as a creditor hold-
ing a money judgm ent against Osborne for 
$1,700.93, etc., and his bill must be treated as a 
creditor ’s bill and to be entitled to re lie f he must 
show that he has exhausted his rem edy at law and, 
at least, that he can not otherwise obtain satis-
faction  o f his debt. T o reach an equitable in-
terest of the debtor, the creditor m ust first have 
taken out an execution at law, and have required 
it to be levied or returned, so as to show a failure 
of his rem edy at law. E q u ity  w ill only grant its 
aid to enforce legal process when it appears that 
the legal rem edy of the com plainant is exhausted. 
Robert v. H odges et al., 1 C. E . Green, 299. See 
also Stockton et al. v. L ippincott et al., 10 Stewart, 
443; W ait on Fraudulent Conveyances (3d ed.), 
Sec. 68; 14 Am . & E ng. E ncy. of L ., 329.

In  this State, in the case of Dunham v. Cox, 2 
Stockton, 467, Chancellor W illiam son, in the Court
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or E rrors and A ppeals, said : “ It  is not enough 
for the bill to show that the debtor has made a 
fraudulent disposition of any p articu lar portion 
of his property to entitle the creditor to the aid of 
a court of equity. H e m ust show that such dispo-
sition em barrasses him in obtaining satisfaction 
of his debt; fo r i f  the debtor has other p roperty  
subject to the judgm ent and execution sufficient 
to satisfy the debt, there is no necessity fo r the 
creditor to resort to equity. I f  his debt can be 
satisfied out of p roperty  upon which his judgm ent 
is a lien, it is only inviting useless litigation  fo r  
him to question conveyances made by  the debtor, 
which, however they m ay have been intended, do 
not operate as a  frau d  upon him. The court of 
equity interposes because its aid is necessary to 
assist the creditor in obtaining his legal rights. 
If there is property  which the law  places w ithin 
his reach free  from  em barrassm ent to sa tisfy  his 
debt, the aid of a court of equity id  not required.’ ’ 
Wales v. Law rence, 9 Stew., 207; B a ile y  v. B ailey, 
21 Dick., 84.

The bill shows that Osborne has now p rop -
erty in E a st O range which both Roche and 
Osborne valued, b y  the term s of their agreem ent, 
at $4,100 over and above the amount of the 
mortgage thereon, and surely a decree of $1,700.93 
and costs could be satisfied out o f it, but no ex-
ecution has been issued against Osborne, and it is 
not even alleged in the bill that he is insolvent, 
that he has no property  out of which this money 
decree could be collected or that com plainants’ 
other remedies have been exhausted, and they are 
therefore certainly not entitled to any re lie f in 
these proceedings.

3. A s to the S ecurity  R ea lty  Com pany, I  fa il 
to see where it is entitled to any relief, fo r  it 
bought the p roperty from  Roche long a fte r  H o y t ’s



m ortgage was recorded and w ith fu ll knowledge 
o f its existence and, as the bill fa ils  to show what 
the Com pany paid to Roche fo r  the property, I 
should think it w&s fa ir  to assume that the Com-
pan y made ample allowance fo r the payment of 
all liens against the p roperty  (including H oyt’s 
m ortgage), when arran gin g  the amount of pur-
chase money to be paid to Roche. I f  this is so, 
the S ecu rity  R ealty  Com pany has not been dam-
aged and can ask no relief in this Court. It was 
held that a  purchaser at an execution sale, who 
secures the p roperty  fo r  a sm aller price by rea-
son of the title being clouded by the judgment 
debtors’ fraudulent conveyance, is estopped from 
afterw ard s attacking such conveyance, since the 
existence o f such conveyance inures to his benefit. 
20 Cyc., 435; D e C ra w  v, Mecham, 48 N. J. Eq., 
219. Is not this a sim ilar case, in the absence 
of an allegation in the bill of a contrary state of 
facts f

T he general rule is that a conveyance cannot 
be attacked on the ground of frau d  by a creditor 
whose claim  w as acquired a fter due notice, either 
actual or constructive, of such conveyance. 2Q 
Cyc., 427.

“ The p revailin g  and sounder Am erican doc-
trine. is that a person purchasing property with 
fu ll knowledge o f a previous vo lun tary  or fraudu-
lent conveyance thereof by  his grantor, cannot 
m aintain an action to set aside such convey-
ance.”  20 Cyc., 438. This, it  seems to me, ap-
plies to the S ecurity  R e a lty  Com pany, which is 
the grantee o f Roche, who w as p ractically  the 
grantee o f Osborne, the alleged fraudulent mort-
gagor.

In order that a conveyance or tran sfer may be 
attacked as being fraudulent and void as against 
creditors, it  is necessary, even where there is
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an actual fraudulent intent, that prejudice to the 
rights of creditors shall result therefrom , fo r 
fraud does not consist in mere intent not resulting 
in injury. 20 Cyc., 416,

For all that appears in the bill Roche m ay have 
been paid fu ll price fo r  the p roperty  by the S e-
curity R ealty  Com pany, the latter feeling confi-
dent and taking the risk  of having the H oyt m ort-
gage set aside as to it, in which case Roche has 
'suffered no lo s s ; or, in  tran sferrin g  the property, 
Roche m ay have allowed the Com pany the amount 
due on the H oyt m ortgage on account o f the pur-
chase price, in which event the Security  R ealty  
Company has lost nothing and Roche, as before 
pointed out, is in the position of a judgm ent cred-
itor merely and must allege his inability to col-
lect his debt by other means before resorting to 
this one. Both com plainants cannot be entitled 
to relief, and this suit should be brought by  the 
one, if  either, who has suffered loss and the ch ar-
acter in which he sues and the nature of the dam-
age he has sustained should be shown in the bill 
in order to require this defendant to answ er same.

4. The bill in this case is, on its face, it seems 
to me, filed fo r the relief of Osborne, who is en-
titled to no relief, instead of fo r  the relief of 
Roche and his grantee. A lthough Osborne has, it  
would seem, absolutely fa iled  and flatly refused 
to obey two of the orders of this Court, nothing 
has been done to compel him to obey them, noth-
ing has been done to enforce the collection of the 
money he was ordered to pay, from  him or his 
property, and no relief is asked from  him in this 
bill. It is even set out in the bill that Osborne 
will settle i f  H oyt w ill cancel the m ortgage, that 
if this is done Roche w ill p ay  to Osborne some 
money which would not be due him and would 
satisfy the form er decrees of this Court against
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O s b o r n e, w hi c h h e w o ul d h a v e n o ri g h t t o d o. 

O s b o r n e w a s d i s ti n c tl y o r d e r e d t o p a y t h e H o yt 

m o r t g a g e, a n d, e v e n i f i t s h o ul d b e s e t a si d e a s 

t o R o c h e, H o y t a n d n o t O s b o r n e, a s b e f o r e p oi nt e d 

o u t, w o ul d b e e n titl e d t o t h e s u r p l u s m o n e y a n d 

H o y t w o ul d t h e n p r o b a bl y b e e n titl e d t o b e s u b * 

r o g a t e d t o t h e ri g h t s o f R o c h e a g a i n s t O s b o r n e 

a n d b e g i v e n t h e ri g h t t o e n f o r c e R o c h e’ s d e c r e e s 

a g a i n s t O s b o r n e. A s b e f o r e p oi n t e d o u t, t h e s u r- 

pl u s o f p r o fit s a ri si n g f r o m  p r o p e r t y c o n v e y e d 

i n f r a u d o f c r e d i t o r s, a f t e r s a ti s f y i n g s u c h c r e d -

i t o r s, b el o n g s t o t h e g r a n t e e o r hi s h ei r s o r r e p -

r e s e n t a ti v e s. 2 0 C y c., 6 2 2 a n d c a s e s t h e r e cit e d. 

F r o m  all o f w hi c h i t a p p e a r s a s i f t hi s bill w a s 

fil e d i n t h e i n t e r e s t o f O s b o r n e t o e n a bl e hi m t o 

a v o i d hi s o bli g a ti o n t o p a y H o y t $ 2, 0 0 0.

I n d i s c u s si n g' t h e ri g h t o f c r e d i t o r s t o a v oi d 

c o n v e y a n c e s, i n 1 4 A m . & E n g. E n c y. o f L a w, 2 8 2, 

i t i s s a i d :

“ A  t hi r d r e q u i si t e i s t h a t t h e c r e d i t o r i n b ri n g -
i n g t h e a c ti o n m u s t h a v e a n e y e si n gl e t o hi s o w n 
b e n efit. I n e v e r y c a s e i n w hi c h a d e b t o r t r a n sf e r s 
hi s p r o p e r t y t o d e f r a u d hi s c r e di t o r, a c o n d e m n a -
ti o n o f t h e p r o p e r t y t o s a ti s f y t h a t c r e di t o r w o ul d 
i n l a w o p e r a t e f o r t h e b e n efit o f t h e d e b t o r, f o r it 
w o ul d b e t h e m e a n s o f b ri n g i n g a b o u t a p a y m e nt 
o f hi s d e b t, a n d t h a t, t o o, w i t h w h a t, s o f a r a s 
t h e d e b t o r i s c o n c e r n e d, i s a n o t h e r m a n’ s p r o p -
e r t y.  T hi s, h o w e v e r, i s a n u n a v oi d a bl e c o n s e-
q u e n c e o f t h e e ff o r t t o d o j u s ti c e t o t h e c r e dit o r; 
b u t t hi s b e n efit m u s t b e a n i n ci d e n t a n d n ot t h e 
p u r p o s e o f t h e p r o c e e di n g, f o r i f i t a p p e a r s t h at 
t h e c r e d i t o r m o v e s a t t h e i n s t a n c e o f o r i n c o m bi-
n a ti o n w i t h t h e d e b t o r a n d f o r hi s b e n efit, t h e 
C o u r t w ill d e n y i t s a s si s t a n c e. ”  F e a g a n v.  C u r e- 
t o n, 1 9 G a., 4 0 4; F a r i s v.  D u r h a m , 5 T . B. M o m 
( K y . ), 4 0 0. S e e al s o B o u t w ell v.  M c Cl u r e, 3 0 Vt., 

6 7 4. . ■  _ . v
“ A  c o u r t o f e q u i t y w ill n o t ai d a f r a u d ul e n t 

d e b t o r t o d o b y i n di r e c ti o n w h a t i t w o ul d n ot 
a s si s t hi m t o d o d i r e c tl y. ”   A n d e r s o n y .  T u t t e, 
1 0 C. E . G r e e n, 1 4 4 ; L i v e r m o r e v.  M c N ai r, 7 S t e w -

a r t, 4 7 8.
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The object of the bill being evidently fo r  the 
relief of Osborne and not Boche should not be 
allowed to stand.

. 5. The com plainants conld not under any 
circumstances be entitled to the re lie f they pray, 
for they ask that the m ortgage in question be set 
aside and assert that it is void  and of no effect. 
But if every allegation in the bill were true and 
Roche could not enforce hjs claim  against Os-
borne, this Court could only be asked to set aside 
the mortgage as to Boche upon H o y t’s being sub-
rogated to the righ ts of Boche against Osborne, as 
before pointed out.

“ A s a general rule, where the p u rch aser’s title 
to the land fails, he w ill be subrogated to the 
rights of the holders of liens or encumbrances 
which he has paid or which have been paid  out of 
the purchase m oney.”  27 Am . & E ng. E ncy. of 
Law, 239, and cases there cited.

“ If  the value of the land conveyed is greater 
than the com plainant’s claim  the decree should 
declare the conveyance void  as against com plain-
ant, and it is error in such case to set aside and 
annul the deed in to to .”  14 Am . & E ng. E ncy. o f 
Law, 339, and cases there cited.

For these reasons we respectfu lly  submit that 
complainants have not made out any case in their 
bill that entitles them to any relief in the court 
of chancery as against defendant and that the or-
der overruling his dem urrer should be reversed 
and the demurrer sustained.

W i l l i a m ' A . L o r d ,

Solicitor fo r  and of Counsel with
George H oyt.








	Untitled

