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ASSEMBLY, No. 1185 

STATE OF NEW JERSEY 

INTRODUCED FEBRUARY 11, 1974 

By Assemblymen BURSTEIN, BATE, BARBOUR, HAMILTON, 

HYNES and BAER 
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Referred to Committee on Judiciary 

AN AcT granting the surviving spouse of a decedent the right to an 

elective share of that decedent's estate and supplementing Title 

3A of the New Jersey Statutes. 

BE IT ENACTED by the Senate and General Assembly of the State 

of New Jersey: 

1. a. If a married person dies domiciled in this State, the surviv­

ing spouse has a right of election to take an elective share of 

one-third of the augmented estate under the limitations and condi­

tions hereinafter stated, provided that at the time of death the 

decedent and the surviving spouse had not been living separate and 

apart in different habitations and had not ceased to cohabit as man 

and wife as the result of judgment of divorce from bed and board 

or for a period of at least 18 consecutive months immediately pre­

ceding decedent's death under circumstances which would have 

given rise to a cause of action for divorce to decedent prior to his 

death. 

b. If a married person dies not domiciled in this State, the right, 

if any, of the surviving spouse to take an elective share in property 

in this State is governed by the law of the decedent's domicile at 

death. 

2. The "augmented estate" means the estate reduced by funeral 

and administration expenses, and enforceable claims, to which is 

added the sum of the following amounts: 

a. The value of property transferred by the decedent at any time 

during marriage, to or for the benefit of any person other than the 

surviving spouse, to the extent that the decedent did not receive 

adequate and full consideration in money or money's worth for thl' 

transfer, if the transfer is of any of the following types: 

(1) any transfer heretofore or hereafter made under which the 

'--..._. 
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10 decedent retained at the time of his death the possession or enjoy-

11 ment of, or right to income from, the property; 

12 (2) any transfer heretofore or hereafter marle to the extent that 

13 the decedent retained at the time of his death a power, either alone 

14 or in conjunction with any other person, to revoke or to consume, 

15 invade or dispose of the principal for his own benefit; 

16 (3) any transfer heretofore or hereafter made whereby property 

17 is held at the time of decedent's death by decedent and another with 

' 18 · right of survivorship; 

19 ( 4) any transfer made within 2 years of death of the decedent to 

20 the extent that the aggregate transfers to any one donee in either 

21 of the years exceed $3,000.00. 

22 Any transfer is excluded if made with the written consent or 

23 joinder of the surviving spouse. Property is valued as of the 

24 decedent's death except that property given irrevocably to a donee 

25 during lifetime of the decedent is valued as of the date the donee 

26 came into possession or enjoyment if that occurs first. Nothing 

27 herein shall cause to be included in the augmented estate any life 

28 insurance, accident insurance, joint annuity, or pension payable to 

29 a person other than the surviving spouse. 

30 b. The value of property owned by the surviving spouse at the 

31 decedent's death, plus the value of property transferred by the 

32 spouse at any time during marriage to any person other than the 

33 decedent which would have been includible in the spouse's aug-

34 mented estate if the surviving spouse had predeceased the decedent, 

35 to the extent the owned or transferred property is drived from the 

36 decedent by any means other than testate or intestate succession 

37 without a full consideration in money or money's worth. For pur-

38 !.poses of this subsection: 

39 (1) Property derived from the decedent i~cludes, but is not 

40 limited to, any beneficial interest of the s~1rviving spouse in a trust 

41 created by the decedent during his lifetime, any property appointed 

42 to the spouse by the decedent's exercise of a general or special 

43 power of appointment also exercisable in favor of others than the 

44 spouse, any proceeds of insurance (including accidental death bene-

45 fits) on the life of the decedent attributable to premiums paid by 

46 him, any lump sum immediately payable and the commuted value 

47 of the proceeds of annuity contracts under which the decedent was 

48 the primary annuitant attributable to premiums paid by him, the 

49 commuted value of amounts payable after the decedent's death 

50 under any public or private pension, disability compensation, death 

' 
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system, by. reason of service performed or disabilities incurred by 

the decedent, the value of the share of the surviving spouse result­

ing from rights in community property acquired in any other state 

formerly owned with the decedent and the value of any rights o£ 

dower and curtesy. Premiums paid by the decedent's employer, his 

partner, a partnership of which he was a member, or his creditors, 

are deemed to have been paid by the decedent. 

(2) Property owned by the spouse at the decedent's death is 

valued as of the date of death. Property transferred by the spouse 

is valued at the time the transfer became irrevocable, or at the 

decedent's death, whichever occurred first. Income earned by in­

cluded property prior to the decedent's death is not treated as prop­

erty derived from the decedent. 

(3) Property owned by the surviving spouse as of the decedent's 

death, or previously transferred by the surviving spouse, is pre­

sumed to have been derived from the decedent except to the extent 

that the surviving spouse establishes that it was derived from 

another source. 

3. The right of election to take an elective share by a surviving 

spouse may be exercised only during his lifetime. In the case of a 

surviving spouse for whom the court has appointed a fiduciary to 

manage his estate, the right of election may be exercised only by . 

order of the court making the appointment after finding that such 

election is necessary to provide adequate support for the surviving 

spouse during his probable life expectancy. 

4. The right of election of a surviving spouse and the rights of 

the surviving spouse may be waived, wholly or partially, before or 

after marriage, by a written contract, agreement or waiver signed 

by the party waiving after fair disclosure. Unless it provides to the 

contrary, a waiver of "all rights" (or equivalent language) in the 

property or estate of a present or prospective spouse or a complete 

property settlement entered into after or in anticipation of separa­

tion or divorce is a waiver of all rights to an elective share by each 

spouse in the property of the other and a renunciation by each of 

all benefits which would otherwise pass to him from the other by 

intestate succession or by virtue of the provisions of any will 

executed before the waiver or property settlement. 

· 5. a. The surviving spouse may elect to take his elective share in 

the augmented net estate by filing in the Superior Court or in the 

County Court of the county in which the personal representative 

was appointed a complaint in an action applying for the elective 



6 sentative. The court may extend the time for election as it sees fit 

7 for cause shown by the surviving spouse before the time for election 

8 has expired. 

9 b. The surviving spouse shall give notice of the time and plare 

10 set for hearing to persons interested in the estate and to the dis-

11 tributees and recipients of portions of the augmented net estate 

12 whose interests will be adversely affected by the taking of the elec-

13 tive share. 

14 c. The surviving spouse may withdraw his demand for an elective 

15 share at any time before entry of a :final determination by the court. 

16 d. After notice and hearing, the court shall determine the amount 

17 of the elective share and shall order its payment from the assets 

18 of the augmented net estate or by contribution as appears ap-

19 propriate under section 7 of this act. If it appears that a fund or 

20 property included in the augmented net estate has not come into 

21 the possession of the personal representative, or has been dis-

22 tributed by the personal representative, the court nevertheless 

23 shall :fix the liability of any person who has any interest in the 

24 fund or property or who has possession thereof, whether as trustee 

25 or otherwise. The proceeding may be maintained against fewer 

26 than all persons against whom relief could be sought, but no person 

27 is subject to contribution in any greater amount than he would 

28 have been if relief had been secured against all persons subject to 

29 contribution. 

30 e. The .order or judgment of the court may be enforced as neces-

31 sary in an action for contribution or payment in other courts of 

32 this State or other jurisdictions. 

1 6. The amount of the surviving spouse 's elective share shall be 

2 reduced by the value of any property, or interest therein, devised to 

3 the surviving spouse by the decedent's will, notwithstanding that 

4 the same or any part thereof is renounced by the surviving spouse, 

5 or passing to the surviving spouse by succession on decedent's death 

6 other than by decedent's will. 

1 7. a. In the action for an elective share, property which is part 

2 of the augmented estate is applied first to satisfy the elective share 

3 and to reduce the amount due from other recipients of portions of 

4 the augmented estate if the property: 

5 (1) is devised to the surviving spouse by decedent's will, 

6 whether or not it has been renounced by the surviving spouse; 

7 (2) passes or has passed to the surviving spouse by succession 

8 on decedent's death other than by decedent's will; or 
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b. Remaining property of the augmented estate is so applied that 

liability for the balance of the elective share of the surviving spouse 

is equitably apportioned among the recipients of the augmented 

estate in proportion to the value of their interests therein. 

c. Only original transferees from, or appointees of, the decedent 

and their donees, to the extent the donees have the property or its 

proceeds, are subject to the contribution to make up the elective 

share of the surviving spouse. A person liable to contribution 

may choose to give up the property transferred to him or to pay its 

value as of the time it is considered in computing the augmented 

estate. 

8. A surviving spouse who intentionally kills the decedent is not 

entitled to any benefits under this a.ct. 

9. This act shall take effect 1 year after its enactment. 

STATEMENT 

This is one of a series of bills adopted from the Proposed Uniform 

Probate Code which has been approved by the National Conference 

of Commissioners on Uniform State Laws and by the American 

Bar Association. The text of this bill was previously introduced 

during the 1972-73 session of the Legislature, and incorporates some 

changes which have been found to be desirable as a result of a public 

hearing held by tqe Senate Judiciary Committee and further study 

given by the Division of Law Revision of the Legislative Services 

Agency. 

This bill, if adopted, will introduce a. new concept into New Jersey 

law. It provides for an ''elective share'' to a decedent's surviving 

spouse so that a surviving spouse cannot be disinherited without his 

or her oonsent. Under existing New Jersey law, a decedent may 

deplete his entire estate during lifetime by gift or otherwise, so that 

at the time of death his assets or estate have been either completely 

or considerably depreciated. The effect is to disinherit the surviv­

ing spouse to the extent of such depreciation and can result in com­

plete disinheritance. The object of this bill is to overcome these 

de:ficiences in the existing law. 

The right of the surviving spouse to a.n elective share is governed 

by the law of the decedent's domicile at the time of his death. If 

the decedent dies domiciled in this State, the surviving spouse will 

not be entitled to take an elective share if the parties have been 

living separate &nd apart in different habitations and ceased to 

cohabit as man and wife as the result of a judgment of divorce from 
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immediately preceding the decedent's death under circumstances 

which would have given rise to a ca:use of action for u divorce to the 

decedent prior to his death. This is similar to a provision in the 

Pennsylvania law which provides for a forfeiture of the right of 

election where the parties have been living separate and apart as 

therein provided. 

As provided in the bill, the elective share given to the surviving 

spouse is ·one-third of the decedent's ''augmented estate.'' The 

''augmented estate'' is defined as the decedent's estate reduced by 

expenses and increased by: (1) property transferred by the 

decedent during marriage in which he retained any interest, unless 

the spouse consented or joined in the transfer; (2) property trans­

ferred by the decedent to one donee in excess of $3,000.00 in either 

of the 2 years before death unless the· spouse consented or joined 

in the transfer; and (3) property owned by the surviving spouse 

which was derived from the decedent by means other than testate 

or intestate succession and the value of any such property trans­

ferred by the surviving spouse at any time during marriage to any 

person other ·than the decedent. Such property includes life in­

surance proceeds, any inter vivos trust created by the decedent, any 

property appointed to the surviving spouse by the decedent's execu­

tion . of a power of appointment, pension or retirement payments 

exclusive of those under the Federal social security system, and the 

value of any rights of dower and curtesy. 

The bill further provides for the manner in which property shall 

be valued. 

1'he purpose of the "augmented estate" is twofold: to prevent 

the decedent from transferring property to others so as to defeat 

the right of the surviving spouse, and, to prevent the surviving 

spouse from electing a share of the decedent's estate when the 

spouse has already received a fair share of the decedent's wealth 

during his lifetime or at death from other assets. 

The right of a surviving spouse to take an elective share must be 

exercised during his lifetime, and the right to an election must be 

made within 6 months after the appointment of a personal repre- . 

sentative. The court may extend the time for election before the 

time for election has expired. 

The right of election of a surviving spouse may be waived, wholly 

or partially, before or after marriage. Unless it appears to the con­

tracy, a waiver of ''all rights'' or a complete property settlement 

entered into or in anticipation of a separation or divorce-is a waiver 
-----~!-'-!~- -~ ... n ho-nofiht 
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which would otherwise pass by intestate succession or a will 

executed before the waiver or property settlement. 

· The }>ill also provides the manner for electing and determining 

the spouse's share. If necessary, the coui·t may require apportion­

ment among the recipients of property required to be included in the 

augmented estate to make up the elective share to the extent that 

they still have the property given to them or its proceeds. 

The bill further provides that a surviving spouse who intention­

ally kills the decedent is not entitled to any benefits under this act. 
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ASSEMBLY, No. 1186 
• • 

STATE OF NEW JERSEY 

INTRODUCED FEBRUARY 11, 1974 

By Assemblymen BURSTEIN, BATE, BARBOUR, PERSKIE, 

HYNES and BAER 

Referred to Committee on Judiciary 

AN AcT concerning decedents' estates, supplementing Title 3A of 

the New Jersey Statutes, amending N'. J. S. 3A :3-18, 3A :3-27, 

3A :3-28, 3A :5-1, 3A :26-1 and 3A :40-1, and repealing 3A :1-1, 

3A :3-1 through 3A :3-3, 3A :3-6 through 3A :3-11, 3A :3-13, 

3A :3-14, 3A :3-22, 3A :4-1 through 3A :4-7, 3A :4--9 through 

3A :4-11, 3A :12-7 through 3A :12-9, 3A :13-1, 3A :24--2, 3A :25-1 

and 3A :25-8 and revising parts of the statutory law. 

1 BE IT ENACTED by the Senate and General Assembly of the State 

2 of New Jersey: 

A. DEFINITIONS 

1 1. As used in this act, unless restricted by the subject or con-

2 text: 

3 a. ''Administrator'' includes general administrators of an in-

4 testate and unless restricted by the subject or context, administra-

5 tors with the will annexed, substituted administrators, substituted 

6 adminstrators with the will annexed, temporary administrators 

7 and administrators pendente lite. 

8 b. ''Child'' means any individual, including a natural or adopted 

9 child, entitled to take by intestate succession from the parent whose 

10 relationship is involved and excludes any person who is only a 

11 stepchild, a foster child, a grandchild or any more remote de-

12 scendant. 

13 ·c. ''Claims'' include liabilities whether arising m contract, or 

14 in tort or otherwise, and liabilities of the estate which arise at or 

15 after the death of the decedent, including funeral expenses and 

16 . expenses of administration, but does not include estate or inherit-
ExPuN•noN-Matter -eloeed in bold-faeed braeketa [thus] in the above bill 

u not eaaetecl -d u intended to be omittecl In the law. 



17 ance taxes, demands or disputes regarding title to specific assets 

18 alleged to be included in the estate. 

19 d. "Cofiduciary" means each of two or more fiduciaries jointly 

20 serving in a :fiduciary capacity. 

21 e. ''Devise,'' when used as a noun, means a testamentary dispo-

22 sition of real or personal property and when used as a verb, means 

23 to dispose of real or personal property by will. 

24 f. ''Devisee'' means any person designated in a will to rece1ve 

25 a devise. In the case of a devise to an existing trust or trustee, or 

26 to a trustee on trust described by will, the trust or trustee is the 

27 devisee and the beneficiaries are not devisees. 

2R g. "Distributee" means any person who has received property 

29 of a decedent from his personal representative other than as a 

30 creditor or purchaser. A trustee is a distributee only to the extent 

31 of a distributed asset or increment thereto remaining in his hands. 

32 A beneficiary of a trust to whom the trustee has distributed prop-

33 erty received from a personal representative is a distributee of the 

34 personal representative. 

35 h. "Domiciliary foreign fiduciary" means any liduciary who 

36 has received letters, or has been appointed, or is authorized to act, 

37 as a fiduciary, in the jurisdiction in which the decedent was 

38 domiciled at the time of his death, in which the ward is domiciled 

39 or in which is located the principal place of the administration 

40 of a trust. 

41 i. ''Estate'' means all of the property of the decedent, trust or 

42 other person whose affairs are subject to this act as the property 

43 is originally constituted and as it exists from time to time during 

44 administration. 

45 j. "Fiduciary" includes executors, general administrators of 

46 an intestate, administrators with the will annexed, substituted ad-

47 ministrators, substituted administrators with the will annexed, 

48 guardians, substituted guardians, trustees, substituted trustees 

49 and, unless restricted by the subject or context, temporary admin-

50 istrators, administrators pendente lite, administrators ad prose-

50A quendum, administrators ad litem and other limited fiduciaries. 

51 k. "Heirs" means those persons, including the surviving spouse, 

52 who are entitled under the statutes of intestate succession to the 

53 property of a decedent. 

54 1. ''Issue'' of a person includes all of his lineal descendants, 

55 natural or adopted, of all generations, with the relationship of 

56 parent and child at each generation being determined by the defi-

57 nition of child and parent. 

., 
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m. ''Local administration'' means administration by a personal 

representative appointed in this State. 

n. "Local fiduciary" means any fiduciary who has received let­

ten; in this State and excludes foreign fidueiaric:-:~ who acquire th0 

power of local fiduciary pursuant to this act. 

o. "Nonresident decedent" means a decedent who was domiciled 

in another jurisdiction at the time of his death. 

p. "Parent" means any person entitled to take or would be 

entitled to take if the child, natural or adopted, died without a 

will, by intestate succession from the child whose relationship is 

in question and excludes any person who is a steppar(>nt, foster 

parent or grandparent. 

q. "Personal representative" includes executor, administrator, 

successor personal representative, special administrator, and per­

sons who perform substantially the same function under the law 

governing their status. "General personal representative" ex­

cludes special administrator. 

r. "Resident creditor" means a person domiciled in, or doing 

business in this State, who is, or could be, a claimant against an 

estate. 

s. "Security" includes any note, stock, treasury stock, bond, 

mortgage, financing statement, debenture, evidence of indebtedness, 

certificate of interest or participation in an oil, gas or mining title 

or lease or in payments out of production under such a title or 

lease, collateral trust certificate, transferable share, voting trust 

certificate or, in general, any interest or instrument commonly 

known as a security or as a security interest or any certificate of 

interest or participation, any temporary or interim certificate, 

receipt or certificate of deposit for, or any warrant or right to 

subscribe to or purchase, any of the foregoing. 

t. ''Successor personal representative'' means a personal repre­

sentat~ve, other than a special administrator, who is appointed to 

succeed a previously appointed personal representative. 

u. "Successors" means those persons, other than creditors, who 

are entitled to real and personal property of a decedent under his 

will or the laws governing intestate succession. 

v. "Testamentary trustee" means a trustee designated by will 

or appointed to exercise a trust created by will. 

w. ''Will'' means the last will and testament of the testator and 

includes any codicil. 
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B. DEVOLUTION oF EsTATE AT DEATH 

1 2. Upon the death of a person, his real nnd personal property 

2 devolves to the persons to whom it is devised hy his last will or to 

3 those indicated as substitutes for them in cases involving lapse, 

4 renunciation, or other circumstances affecting the devolution of 

5 testate estate, or in the absence of testamentary disposition, to his 

6 heirs, or to those indicated as substitutes for them in cases in-

7 volving renunciation or other circumstances affecting devolution of 

8 intestate estates, subject to rights of creditors and to adminis-

9 tration. 

c. WILLS 

1. REQUISITEs, EXEcUTION AND CoNTENT 

1 3. Any person 18 or more years of age who is of sound mind may 

2 make a will and may appoint a testamentary guardian. 

1 4. Except as provided in section 5, every will shall be in writing, 

2 signed by the testator or in his name by some other person in his 

3 presence and at his direction, and shall be signed by at least two 

4 persons each of whom witnessed either the signing or the testa-

5 tor's acknowledgment of the signature or of the will. 

1 5. A will which does not comply with section 4 is valid as a 

2 holographic will, whether or not witnessed, if the signature and 

3 material provisions are in the handwriting of the testator. 

1 6. An attested will may at the time of its execution or at any 

2 subseqeunt date be made self-proved, by the acknowledgment 

3 thereof by the testator and the affidavits of the witnesses, each 

4 made before any officer authorized pursuant to R. S. 46:14-6, 

5 46:14-7 or 46:14-8 to take acknowledgments and proofs of instru-

6 ments entitled to be recorded under the laws of this State, and 

7 evidenced by the officer's certificate, under official seal, attached or 

8 annexed to the will in form and content substantially as follows: 

9 STATE OF . ................... · . . .... . ......... . .... . ..... ... . . 

10 CouNTY oF .. ... . ... . ... ... . . ... . .. ....... ... . .. ..... . . . ..... . 

11 We,· . . . . . · . .... . . .... , ............ . .. . , and .. . ... . ., 

12 the testator and the witnesses, respectively, whose names are 

13 signed to the attached (or foregoing) instrument, being first duly 

14 sworn, do hereby declare to the undersigned authority that the 

15 testator signed and executed the instrument as his last will and that 

16 be had signed willingly (or directed another to sign for him), and 

17 that be executed it as his free and voluntary act for the purposes 

18 therein expressed; . and that each of the witnesses, in the presence 

19 and hearine: of the testator, signed the will as witness and that to 

, 
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21 years of age, of sound mind and under no constraint or undue 

22 influence. 

2il 
Testator 

24 
Witness 

25 
Witness 

26 Subscribed, sworn to and acknowl<>dged before me by 

27 , the testator, and subscribed and sworn to 
28 before me by . 

29 witnesses, this 

30 (SEAL) 

31 

. ....... and . . . . ' 
day of . . .. , 

(Signed) .............. . 

(Official capacity of officer) 

(If a notary public or other officer whose commission has an 

expiration date, state the date commission expires.) 

1 7. a. Any person generally competent to be a witness may act as 

2 a witness to a will and to testify concerning the execution thereof. 

3 b. A will or any provision thereof is not invalid because the will 

4 is signed by an interested witness. 

1 8. A written will is validly executed if executed m compliance 

2 with sections 4 or 5 or its execution was in compliance with the 

3 law of the place where it was executed, or with the law of the 

4 place where at the time of execution or at the time of death the 

5 testator was domiciled, had a place of abode or was a national. 

1 9. Any writing in existence when a will is executed may be incor-

2 porated by reference if the language of the will manifests this intent 

3 and describes the writing sufficiently to permit its identification. 

1 10. A will may refer to a written statement or list to dispose of 

2 items of tangible personal property not otherwise specifically dis-

3 posed of by the will, other than money, evidences of indebtedness, 

4 documents of title, and securities and property used in trade or 

5 business. To be admissible under this section as evidence of the 

6 intended disposition, the writing must be either in the handwriting 

7 of the testator or be signed by him and must describe the items 

8 and the devisees with reasonable certainty. The writing referred 

9 to may be one in existence at the time of the testator's death, may 

10 be prepared before or after the execution of the will, may be altered 

11 by the testator after its preparation and may be a writing which 

12 has no significance apart from its effect upon the dispositions made 

13 by the will. 
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1 11. A will may dispose of property by r(lf(•renc<' to acts and 

2 events whi<'h have significance apart from tht>i t· t>H'ed upon the 

3 dispositions made by the will, whether they oceu r lwt'ore or af'tcr the 

4 execution of the will or brfore or after thr testator'H death. 'l,lte 

5 execution or revocation of a will of another pen.;on iR such an event. 

2. REVOCATION 

1 12. A will or any part thereof is revoked: 

2 a. By a subsequent will which rrvokeH tlw forlller will or part 

3 expressly or by inconsistency; or 

4 b. By being burned, torn, canceled, obliterated, or drstroyed 

5 with the intent and for the purpose of revoking by the testator or 

6 by another person in his presence and by his direction. 

1 13. If after having executed a will the testator is divorced or his 

2 marriage annulled, the divorce or annulment revokes any disposi-

3 tion or appointment of property made by the will to the former 

4 spouse, any provision conferring a general or special power of 

5 appointment on the fonner spouse, and any nomination of the 

6 fonner spouse as executor, trustee, or guardian, unless the will 

7 expressly provides otherwise. Property prevented from passing 

8 to a former spouse because of revocation by divorce or annulment 

9 passes as if the former spouse failed to survive the decedent, and 

10 other provisions conferring some power or office on the former 

11 spouse are interpreted as if the spouse failed to survive the 

12 decedent. If provisions are revoked solely by this section, they are 

13 revived by testator's remarriage to the former spouse. A decree 

14 of separation which does not terminate the status of husband and 

15 wife is not a divorce for purposes of this section. No change of 

16 circumstances other than as described in this section revokes a will. 

1 14. A revoked will or codicil shall not be revived except by re-

2 execution or by a duly executed codicil expressing an intention to 

3 revive it. 

3. PROBATE AND RECORD 

1 15. a. A will executed as provided in section 4 may be admitted 

2 to probate in common form upon the proof of one of the attesting 

3 witnesses or by some other person having knowledge of the facts 

4 relating to the proper execution of the will by the testator and its 

5 attestation by one of the witnesses. 

6 b. A will executed and acknowledged m the manner provided 

7 in section 6 may be admitted to probate in common form without 

8 further affidavit, deposition or proof. 

9 c. A holographic will may be admitted to probate only in solemn 
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10 fonn in the manner provided by the Rules Governing the Court~ 

11 of the State of New Jersey. 

1 16. To be effective to prove the transfer of any property or to 

2 nominate an executor, a will must be admitted to probate. 

1 17. N'. J. S. 3A :3-18 is amended to read as follows: 

2 3A :3-18. The will of any person resident within any county of 

3 this State at his death may be admitted to probate in the surro-

4 gate's court of thP county or in the superior court. If the will of 

5 any person resident within the State at his death is probated with-

6 out the State, it shall be without effect unless or until probate is 

7 granted within the State. [The failure to probate a will shall not 

8 prevent the passage of title to real estate under the will.] 

1 18. N. J. S. 3A :3-27 is amended to read as follows: 

2 3A :3-27. When the will of any person not resident in this State 

3 at his death shall have been admitted to probate in any state of 

4 the United States or other jurisdiction or country, the surrogate '8 

5 court of any county may admit it to probate for any purpose and 

6 issue letters thereon, provided the will [is executed in accordance 

7 with the laws of this State] is valid under the laws of tkis State. 

1 19. N. J. S. 3A:3-28 is amended to read as follows: 

2 3A :3-28. A copy of any will or of the record of any will of a de-

3 cedent not resident in this State at his death, admitted to probate 

4 in any state of the United States or other jurisdiction or country, 

5 and of the certificate or judgment for probate, and if title to real 

6 estate of the decedent depends on the conveyance by an executor, 

7 administrator with the will annexed, substituted administrator with 

8 the will annexed, trustee or substituted trustee, of the record of 

9 the grant of letters testamentary thereon, or of administration, or 

10 substitutionary administration, with the will annexed, or of a copy 

11 of such letters, attested and certified pursuant to the rules of the 

12 Supreme Court or, if it be a record of any state of the United 

13 States, exemplified and authenticated according to the Act, of Con-

14 gress, heretofore or hereafter filed and recorded in the office of 

15 the surrogate of any county in this State, shall have the same force 

16 and effect in respect to all real estate whereof the testator died 

17 seized, as if the will had been admitted to probate and the letters 

18 aforesaid had been issued in this State, provided it appears either 

19 from the deposition in the record or the attestation clause, or by 

20 a deposition taken under a commission or otherwise, that the will 

21 [was executed in accordance with the laws of this State] is valid 

22 under the laws of this State. 
n'l All ____ _ 
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24 by any executor, administrator with the will annexed, substituted 

25 administrator with the will annexed, trustee, substituted trustee, 

26 or the survivor or survivors of them, or by any devisee or persons 

27 claiming under such devisee shall be a::; valid as if such will had 

28 been admitted to probate and letters aforesaid had been isued in 

29 this State. 

30 Certified copies of such will, deposition, judgment for probate 

31 and letters, or of the record thereof, shall be received in evidencP 

32 in all the courts of this State. 

1 20. If an issue as to the execution of a will arises in a contested 

2 probate action, the testimony of at least one of the attesting wit-

3 nesses, if within the State, competent and able to testify, is re-

4 quired. Other evidence is admissible as to the due execution of a 

5 will. 

1 21. A final order of a court of another state admitting a will to 

2 probate or determining the validity or construction of a will made 

3 in a proceeding involving notice to and an opportunity for contest 

4 by all interested persons must be accepted as determinative by tlw 

5 courts of this State if it includes, or is based upon, a finding that 

(i the decedent was domiciled at his death in the state where thP 

7 order was made. 

4. CoNTRACTUAL ARRANGEMENTs RELATING To DEATH 

1 22. A contract to make a will or devise, or not to revoke a will or 

2 devise, or to die intestate, if executed after the effective date of 

3 this act, can be established only by (1) provisions of a will stating 

4 material provisions of the contract; (2) an express reference in 

5 a will to a contract and extrinsic evidence proving the terms of the 

6 contract; or (3) a writing signed by the decedent evidencing the 

7 contract. The execution of a joint will or mutual wills does not 

8 create a presumption of a contract not to revoke the will or wills. 

5. CoNSTRUCTION 

1 23. A devisee who does not survive the testator by 120 hours is 

2 treated as if he predeceased the testator, unless the will of decedent 

3 contains some language dealing explicitly with simultaneous deaths 

4 or deaths in a common disaster, or requiring that the devisee 

5 survive the testator or survive the testator for a stated period in 

6 order to take under the will. To the extent this section is incon-

7 sistent with the Uniform Simultaneous Death Law, N. J. S. 

8 3A :5-1 et seq., the provision of this section shall apply. 

1 24. · The meaning and legal effect of a disposition in a will shall be 

2 determined by the local law of a particular state selected by the 
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4 contrary to the public policy of this State otherwise applicable to 

5 the disposition. The intention of a testator as expressed in his will 

6 controls the legal effect of his dispositions, and the rules of con­

I struction e):press£>d in tjections 25 through 35 of this act apply, 

8 unless the probable intention of the testator, a8 indicated by the 

9 will and relevant circumstances, is contrary. 

1 25. A will is construed to pass all property which the testator 

2 owns at his death including property acquired after the execution 

3 of the will. 

1 26. If a devisee who is a grandparent or a lineal descendant of a 

2 grandparent of the testator is dead at the time of the execution of 

3 the will, or fails to survive the testator, or is treated as if he 

4 predeceased the testator, the issue of the deceased devisee who 

5 survive the testator by 120 hours take in place of the deceased 

6 devisee and if they are all of thr samr degree of kinship to the 

7 devisee they take equally, but if of unequal degree then thos<> of 

8 more remote degree take by representation. One who would have 

9 been a devisee under a class gift if he had survived the testator is 

10 treated as a devisee for purposes of this section whether his death 

11 occurred before or after the execution of the will. 

1 27. Except as provided in section 26 of this act if a devise other 

2 than a residuary devise fails for any reason, it becomes a part of 

3 the residue. 

1 28. When a residuary devise shall be made to two or more per-

2 sons by the will of any testator, unless a contrary intention shall 

3 appear by the will, the share of any such residuary devisees dying 

4 before the testator and not saved from the lapse by section 26 of 

5 this act, or not capable of taking effect because of any other cir-

6 cumstance or cause, shall go to and be vested in the remaining 

7 residuary devisees, if any there be, and if more than one, then to 

8 the remaining residuary devisees in proportion to their respective 

9 shares in said residue. 

1 29. a. If the testator intended a specific devise of certain secu-

2 rities rather than the equivalent value thereof, the specific devisee 

3 is entitled only to: 

4 (1) as much of the devised securities as is a part of the estate at 

5 the time of the testator's death; 

6 (2) any additional or other securities of the same entity owned 

7 by the testator by reason of action initiated by the entity and 

8 attributable to the securities devised excluding any acquired by 

9 exercise of purchase options ; 
1(\ {Q\ .,,...,.,,,.ai.-.c nf annthot' Pntit.V OWTIPfl bV the testatOr aS a reSUlt 
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11 of a merger, consolidation, reorganization or other similar action 
' 12 initiated by either entity and attributable to the specific devise; and 

-13 '( 4) any additional securities of the entity owned by the testator 

14 as a result of a plan of reinvestment if it is a rl'gulated investmPnt 

15 company and attributable to the specific devise. 

16 b. Distributions prior to death with respect to a specifically 

17 devised security not provided for in subsection a. are not part of the 

18 specific devise. 

1 30. If specifically devised property is sold by a guardian for a 

2 testator, or if a condemnation award or insurance proceeds are paid 

3 to a guardian for a testator as a result of condemnation, :fire or 

4 casualty, the specific devisee has the right to a general pecuniary 

5 devise equal to the net sale price, the condemnation award, or the 

6 insurance proceeds. This subsection does not apply if subsequent 

7 to the sale, condemnation or casualty, the guardianship is ter-

8 minated and the testator survives by 1 year the judgment ter-

9 minuting the guardianship. The right of the specific devisee unde1· 

10 this section is reduced by any right he has under section 31. 

1 31. A specific devisee has the right to the remaining speei:fically 

2 devised property and: 

3 a. any balance of the purchase price (together with any security 

4 interest) owing from a purchaser to the testator at death by reason 

5 of sale of the property; 

6 b. any amount of a condemnation award for the taking of the 

7 property unpaid at death; 

8 c. any proceeds unpaid at death on :fire or casualty insurance on 

9 the property; and 

10 d. property owned by testator at his death as a result of fore-

11 closure, or obtained in lieu of foreclosure, of the security for a 

12 specifically devised obligation. 

1 32. A general residuary clause in a will, or a will making general 

2 disposition of all of the testator's property, does not exercise a 

3 power of appointment held by the testator unless specific reference 

4 is made to the power or there is some other indication of intention 

5 to include the property subject to the power. 

1 33. Halfbloods, adopted persons and persons born out of wedlock 

2 are included in class gift terminology and terms of relationship in 

3 accordance with rules for determining relationships for purposes 

4 of intestate succession. 

1 34. Property which a testator gave in his lifetime to a person is 

2 treated as a satisfaction of a devise to that person in whole or in 

3 part, only if the will provides for deduction of the lifetime gift, or 
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4 the testator declares in a contemporaneous writing that the gift is 

5 to be deducted from the devise or is in satisfaction of the devise, 

6 or the devisee acknowledges in writing that the gift is in satisfac-

7 tion. For purpose of partial satisfaction, property given during 

8 lifetime is valued as of the time the devisee came into possession or 

9 enjoyment of the property or as of the time of death of the testator, 

10 whichever occurs first. 

1 35. A provision in a will purporting to penaliz0 any interestc'd 

2 person for contesting the will or instituting other proceedings 

:3 relatiug to the estate is mwnforeeahlr' if probable cam;e exists for 

4 instituting proceedings. 

D. INTESTACY 

1. SuccESSION 

1 36. Any part of the estate of a decedent not effectively disposed 

2 of by his will passes to his heirs as prescribed in sections 37 through 

3 46 of this act. 

1 37. The intestate share of the surviving spouse is: 

2 a. if there is no surviving issue, the entire intestate estate; 

3 b. if there are surviving issue all of whom are issue of the 

4 surv1vmg spouse also, the first $50,000.00, plus one-half of the 

5 balance of the intestate estate; 

6 c. if there are surviving issue, one or more of whom are not 

7 issue of the surviving spouse, one-half of the intestate estate. 

1 38. The part of the intestate estate not passing to the surviving 

2 spouse under section 37 of this act, or the entire intestate estate if 

3 there is no surviving spouse, passes as follows: 

4 a. to the issue of the decedent; if they are all of the same degree 

5 of kinship to the decedent they take equally, but if of unequal 

6 degree, then those of more remote degree take by representation; 

7 b. if there is no surviving issue, to his parent or parents equally; 

8 c. If there is no surviving issue or parent, to the issue of the 

9 parents or either of them by representation; 

10 d. If there is no surviving issue, parent or 1ssue of a parent, 

11 but the decedent is survived by one or more grandparents; 

12 (1) half of the estate passes to the paternal grandparents equally 

13 if both survive, or to the surviving paternal grandparent; or if 

14 both are deceased and the decedent is survived by maternal grand-

15 parents or grandparent, then to the issue of the paternal grand-

16 parents, the issue taking equally if they are all of the same degree 

17 of kinship to the decedent, but if of unequal degree those of more 
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19 (2) the other half passes to the maternal grandpare11t:-; equally 

20 if both survive, or to the surviving maternal grandparent; or if 

21 both are deceased and the decedent is survived by paternal grand-

22 parents or grandparent, then to the issue of the maternal grand-

23 parents, the issue taking equally if they arc all of the same degren 

34 of kinship to the decedent, but if of unequal tlegre0, those more 

25 remote take by representation; 

26 (3) if the decedent is survived by a grandparent or grandparents 

27 only on the paternal side or only on the maternal side and by no 

28 issue of the grandparents on the other side, the entire estate passes 

29 to the surviving grandparent or grandparents equally; 

30 e. if there is no surviving issue, parent, issue of a parent or no 

31 surviving grandparent, but the decedent is survived by issue of 

32 grandparents, the issue take equally if they are all of the same 

33 degree of kinship to the decedent, but if of unequal degree those 

:14 of more remote degree take by representation. 

1 39. Any person who fails to surviv0 the decedent by 120 hours 

2 is deemed to have predeceased the decedent for purposes of in-

3 testate succession, and the decedent's heirs are determined accord-

4 ingly. If the time of death of the decedent or of the person who 

5 would otherwise be an heir, or the times of death of both, cannot 

6 be determined, and it cannot be established that the person who 

7 would otherwise be an heir has survived the decedent by 120 hours, 

8 it is deemed that the person failed to survive for the required 

9 period. This section is not to be applied where its application would 

10 result in a taking of intestate estate by the State under section 40 

11 of this act. 

1 40. If there are none who may inherit an intestate estate that 

2 estate shall escheat to the State. 

1 41. When representation is required to effect disposition of an 

2 estate, the estate is divided into as many share's as there are sur-

3 viving heirs in the nearest degree of kinship and deceased persons 

4 in the same degree who left iRsue who sun'iVP the decedent, eaeh 

5 surviving heir in the nearest degree receiving one share and the 

6 share of each deceased person in the same degree being divided 

7 among his issue in the same manner. 

1 42. Relatives of the half blood inherit the same share they would 

2 inherit if they were of the whole blood. 

1 43. Relatives of the decedent conceived before his death but born 

2 thereafter inherit as if they had been born in the lifetime of the 

3 decedent. 

1 LL:1. H fnr n11rno!':Ph of intP.!'lbltP. successiOn, a relationship of 
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2 parent and child must be established to determine succession by, 

3 through, or from a person; 

4 a. an adopted person is the child of an adopting parent and not 

5 of the natural parents except that adoption of a person by the 

6 spouse of a natural parent shall have no effect on the relationship 

7 between the person and that natural parent; provided, however, 

8 that all rights of inheritance between an adopted person and his 

9 natural parents existing by virtue of any law concerning the 

10 adoption of persons in effect at the time any ,judgment of adoption 

11 has been or shall be entered shall not be changed by virtue of this 

12 section. 

13 b. In cases not covered by a., a person born out of wedlock is a 

14 child of the mother. That person is also a child of the father, if: 

15 (1) the natural parents, before or after the birth of the child, 

16 participated in a ceremonial marriage or shall have consummated 

17 a common-law marriage where such marriage is recognized as 

18 valid in the manner authorized by the law of the place where such 

19 marriage took place, even though the attempted marriage is void; or 

20 (2) the patcrnit~' is established by an adjudication before the 

21 death of the father or is established thereafter by clear and eon-

22 vincing proof, except that the paternity established under this 

23 subparagraph is ineffective to qualify the father or his kindred to 

24 inherit from or through the child unless the father has openly 

25 treated the child as his, and has not refused to support the child. 

1 45. A debt owed to the de.cedent by an heir is not charged against 

2 the intestate share of any person except that heir. If the debtor 

3 fails to survive the decedent, the debt is not taken into account in 

4 computing the intestate share of the debtor's issue. 

1 46. No person is disqualified to take as an heir because he or a 

2 person through whom he claims is or has been an alien. 

2. INHERITANCE BY SPOUSE OR CHILDREN 

NOT PROVIDED FOR IN WILL 

1 47. a. If a testator failR to provide by will for his surv1vmg 

2 spouse who married the testator after the execution of the will, the 

3 omitted spouse shall receive the same share of the estate he would 

4 have received if the decedent left no will unless it appears from the 

5 will that the omission was intentional or the testator provided for 

6 the spouse by transfer outside the will and the intent that the trans-

7 fer be in lieu of a testamentary provision is shown by statements 

8 of the testator or from the amount of the transfer or other evidence. 

9 b. The share of any such spouse shall be taken from devisees and 
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10 legatees under the will ratably in proportion to their respective 

11 interests therein. 

1 48. a. If a testator fails to provide in his v>ill for any of his 

2 children hom or adopted after the execution of his will, the omitted 

3 child receives a share in the estate equal in value to that which he 

4 would have received if the testator had died intestate unless: 

5 (1) it appears from the will that the omission was intentional; 

6 (2) when the will was executed the testator had one or more 

7 children and devised or bequeathed substantially all his estate to 

8 the other parent of the omitted child; or 

9 (3) the testator provided for the child by transfer outside the 

10 will and the intent that the transfer be in lieu of a testamentary 

11 provision is shown by statements of the testator or from the amount 

12 of the transfer or other evidence. 

1~ b. If at the time of execution of the will the testator fails to 

14 provide in his will for a living child solely because he believes the 

15 child to be dead, the child receives a share in the estate equal in 

16 value to that which he would have received if the testator had died 

17 intestate. 

18 c. The share of any such child Rhall be taken from devisees and 

19 legatees under the will ratably and in proportion to their respectiw 

20 interests therein. 

E. PAYMENT OF CLAIMS 

1 49. Unless an estate is insolvent the personal repn·smtative may, 

2 but only with the cou:-;ent of all Rueccsson;, wa.ive :my defense of 

3 limitations available to the estate. If the defense is not waived, no 

4 claim which was barred by any statute of limitations at the time 

5 of the decedent's death shall be allowed or paid. 

1 50. a. If the applicable assets of the estate are insufficient to pay 

2 all claims in full, the personal representative shall make payment 

3 in the following order: 

4 (1) reasonable funeral expenses; 

5 (2) costs and expenses of administration; 

6 (3) debts and taxes with preference under Federal law or the 

7 laws of this State ; 

8 ( 4) reasonable medical and hospital expenses of the last illness 

9 of the decedent, including compensation of persons attending him; 

10 (5) allotherclaims. 

11 b. No preference shall be given in the payment of any claim over 

12 any other claim of the same class, and a claim due and payable 

13 shall not be entitled to a preference over claims not due. 
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1 51. a. All assets of estates being administered in this State are 

2 subject to all claims and charges existing or established against the 

3 personal representative wherever appointed. 

4 b. If the estate either in this State or as a whole is insufficient to 

5 cover all claims and prior charges, each claimant whose claim has 

6 been allowed either in this State or elsewhere in administrationi' 

7 of which the personal representative is aware, is entitled to receive 

8 payment of an equal proportion of his claim. If a preference or 

9 security in regard to a claim is allowed in another jurisdiction but 

10 not in this State, the creditor so benefited is to receive dividendH 

11 from local assets only upon the balance of his claim after deducting 

12 the amount of the benefit. 

13 c. In case the claims and prior charges of the entire estate exceed 

14 the total value of the portions of tlw estate being administered 

15 separately and this State is not the state of the decedent's last 

16 domicile, tbe claims allowed in this State shall be paid their pro-

17 portion if local assets are adequate for the purpose, and the balance 

18 of local assets shall be transferred to the domiciliary personal 

19 representative. If local assets are not sufficient to pay all claims 

20 allowed in this State the amount to which tbey are entitled, local 

21 assets shall be marshaled so that each claim allowed in this State 

22 is paid its proportion as far as possible, after taking into account 

23 all dividends on claims allowed in this State from assets in other 

24 jurisdictions. 

F. FIDUCIARIES. 

1. DuTIES AND PowERs oF PERSONAL REPRESENTATIVES 

1 52. The duties and powers of a personal representative commence 

2 upon his appointment. The powers of a personal representative 

3 relate back in time to give acts by the person appointed which are 

4 beneficial to the estate occurring prior to appointment the same 

;') effect as those occurring thereafter. Prior to appointment, a per­

() son named executor in a will may carry out written instructions of 

7 the decedent relating to his body, funeral and burial arrangements. 

R A personal representative may ratify and accept acts on behalf of 

9 the estate done by others where the acts would have been proper 

10 for a personal representative. 

1 53. A person to whom general letters of appointment are issued 

2 first has exclusive authority under the letters until his appointment 

3 is terminated or modified. If, through error, general letters of 

4 appointment are afterwards issued to another, the first appointed 

5 personal representative may recover any property of the estate in 



16 

6 the bands of the personal repre::;entatin> ::;uh~Pqucntly appointed, 

7 but the acts of the latter done in good faith before notice of the first 

8 letters are not void for want of validity of appointment. 

1 54. a. A personal representative is under a duty to ::~ettle and 

2 distribute the estate of the decedent in accordance with the terms 

3 of any probated and effective will and applicable law, and as 

4 expeditiously and efficiently as is consistent with the best interests 

5 of the estate. He shall use the authority conferred upon him by 

6 law, the terms of the will, if any, and any order in proceedings to 

7 which he is party for the best interests of successors to the estate. 

8 b. A personal representative shall not be surcharged for acts of 

9 administration or distribution because of lack of authority if the 

10 conduct in question was authorir.ed at the time. Subject to other 

11 obligations of administration, a probated will is authority to ad-

12 minister and distribute the estate according to its terms. An order 

13 of appointment of a personal representative is authority to dis-

14 tribute apparently intestate assets to the heirs of the decedent if, 

15 at the time of distribution, the personal representative is not aware 

16 of a pending proceeding to probate a will or to determine heirs, a 

17 proceeding to vacate an order entered in an earlier proceeding to 

18 probate a will, a formal proceeding questioning his appointment or 

19 fitness to continue. N otbing in this section affects the duty of the 

20 personal representative to administer and distribute the estate in 

21 accordance with the rights of claimants and otherR interested in 

22 this estate. 

23 c. Except as to proceedings which do not survive the death of 

24 the decedent, a personal representative of a decedent domiciled in 

25 this State at his death has the same standing to sue and be sued in 

26 the courts of this State and the courts of any other jurisdiction aR 

27 his decedent bad immediately prior to death. 

28 d. Except as otherwise provided by the terms of the will, the 

29 personal representative shall observe the standards in dealing with 

30 the estate assets that would be observed by a prudent man dealing 

31 with the property of another, and if the personal representative 

33 bas special skills or is named personal representative on the basis 

33 of representations of special skills or expertise, be is under a duty 

34 to use those skills. 

1 55. The right to possession of property transferred in fraud of 

2 creditors recovered for the benefit of creditors is exclusively in the 

3 personal representative. 

1 56. A personal representative Hhall proceed expeditiously with 

'> +l-.a •w++lomont. !=!ncl cliRtrihntion of a decedent's estate and do so 
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3 without adjudication, order, or direction of a court, but he may 

4 invoke the jurisdiction of a court, in proceedings authorized by law 

5 to resolve questions concerning the estate or its administration. 

1 57. ~xcept as otherwise provided by a decedent's will, every JWr-

2 sonal representative bas a right to, and shall take possession or 

:1 eontrol of, the decedent's personal property, except that any 

4 tangible personal property may be left with or surrendered to the 

5 person presumptively entitled thereto unless or until, in the judg-

6 ment of the personal representative, por-;session of the property by 

7 him will be necessary for purposes of administration. The request 

8 by a personal representative for delivery of any pen;onal property 

9 possessed by an heir or devisee is conclusive evidence, in any action 

10 against the heir or devisee for possession thereof, that the 

11 possession of the property by the personal representative i" 

12 necessary for purposes of administration. The personal repre· 

13 sentative shall take all steps reasonably necessary for tll':J manage-

14 ment, protection and preservation of, the estate in his possession. 

15 He may maintain an action to recover possession of property or to 

16 determine the title thereto. 

1 58. Until termination of his appointment a personal representa-

2 tive has the same power over the title to personal property of the 

H estate that an absolute owner would have, in trust however, for thP 

4 benefit of the creditors and others interested in the estate. This 

5 power may be exercised without notice, hearing, or order of court. 

59. A successor personal representative has the same power and 

2 duty as the original personal representative to complete the admin-

3 istration and distribution of the estate, as expeditiously as possible, 

4 but he shall not exercise any power expressly made personal to the 

!) executor named in the will. 

1 60. Unless the terms of the will otherwise provide, every power 

2 exercisable by copersonal representatives may be exercised by the 

3 one or more remaining after the appointment of one or more is 

4 terminated, and if one of two or more nominated as copersonal 

5 representatives is not appointed, those appointed may exercise all 

6 the powers incident to the office. 

2. PowERS AND JURISDICTION OvER FoREIGN FIDUCIARIES 

1 61. At any time after the expiration of 60 days from the appoint-

2 ment of a domiciliary foreign fiduciary, any person indebted to 

3 the estate or having possession or control of personal property, 

4 or of an instrument evidencing a debt, obligation, stock or chose 

5 in action belonging to the estate may pay the debt, deliver the 
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6 personal property, or the instrument evidencing the debt, obliga-

7 tion, stock or chose in action to the domiciliary foreign fiduciary 

8 upon being presented with a certificate of his letters or other proof 

9 of his authority and an affidavit made by or on his behalf stating: 

10 a. The date of the letters of the domiciliary foreign fiduciary, or 

11 the date when he first received authority to act as such; 

12 b. That no letters have issued in this State and no action therefor 

13 is pending in this State; 

14 c. That the domiciliary foreign fiduciary is entitled to payment 

15 or delivery. 

1 62. Payment or delivery made in good faith on the basis of the 

2 proof of authority and affidavit releases the debtor or person 

3 having possession of the personal property to the same extent as 

4 if payment or delivery had been made to a local fiduciary. 

1 63. Payment or delivery under section 61 of this act may not be 

2 made if a resident creditor of the estate has notified the debtor or 

3 the person having possession of the personal property that the 

4 debt should not be paid nor the property delivered to the domiciliary 

5 foreign fiduciary. 

1 64. If no letters have issued in this State or no action therefor 

2 is pending in this 8tate, a domiciliary foreign fiduciary or any 

3 other person may file in the office of the Clerk of the Superior 

4 Court, or if the decedent, ward, or trust has an interest in real 

5 estate in any county of this State, then either in that office or in the 

6 office of the surrogate of that county, authenticated copies of the 

7 letters or appointment of the fiduciary and of any official bond he 

8 has given. 

1 65. Upon compliance with section 64, a domiciliary foreign fiduci-

2 ary may exercise as to assets in this State all powers he would have 

3 had if he had received letters or been appointed in this State, in-

4 eluding the power to release and discharge real or personal estate 

5 from a mortgage, judgment or other lien or encumbrance held by 

6 his decedent, ward or trust. Whether section 64 is complied with 

7 prior to, pending, or subsequent to the action, a domiciliary foreign 

8 fiduciary may maintain, or be made a party defendant or otherwise, 

9 to any action in any court of this State as if letters had been granted 

10 to him in this State, subject to any conditions generally imposed 

11 upon nonresident parties. Security for costs may be required of 

12 him. 

1 66. The power of a domiciliary foreign fiduciary under section 

2 64 or 65 shall be exercised only if no letters have issued or action 
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4 an action therefor terminates the power of the foreign fiduciary to 

5 act under section 65, but a court in this State may allow the foreign 

6 fiduciary to exercise limited powers to preservP the estate. No 

7 person who, before receiving actual notice of local letters or an 

8 action therefor, has changed his position in reliance upon the 

9 powers of a foreign fiduciary, shall be prejudiced by reason of the 

10 action for, or issuance of, local letters. 'I1'he local fiduciary is subject 

11 to all duties aild obligations which have accrued by virtue of the 

12 exercise of the powers by the foreign fiduciary and may be snb-

13 stituted for him in any action in this State. 

1 67. A foreign fiduciary submits himself personally to the jurisdic-

2 tion of the courts of this State in any proceeding relating to the 

3 estate by (1) filing authenticated copies of his letters or appoint-

4 ment as provided in section 64 (2) receiving payment of money or 

5 taking delivery of personal property under section 61 or (3) doing 

6 any act as a fiduciary in this State which would have given the State 

7 jurisdiction over him as an individual. Jurisdiction under (2) is 

8 limited to the money or value of personal property collected. 

1 68. In addition to jurisdiction conferred by section 67, a foreign 

2 fiduciary for a decedent is subject to the jurisdiction of the courts 

3 of this State to the same extent that his decedent was subject to 

4 their jurisdiction immediately prior to death. 

1 69. If a foreign fiduciary has submitted himself to the jurisdic-

2 tion of the courts of this State, service of process shall be made 

3 upon him as provided by the Rules of the Supreme Court of New 

4 Jersey. 

l 70. An adjudication rendered in any jurisdiction in favor of or 

2 against any fiduciary of the estate is as binding on the local fiduciary 

3 as if he were a party to the adjudication. 

3. LIABILITY 

1 71. a. Unless otherwise provided in the contract, a fiduciary is not 

2 individually liable on a contract properly entered into in his 

3 fiduciary capacity in the course of administration of the estate 

4 unless he fails to reveal his fiduciary capacity and identify the 

5 estate in the contract. 

6 b. A fiduciary is individually liable for obligations arising from 

7 ownership or control of the estate or for torts committed in the 

8 course of administration of the estate only if he is personally at 

9 fault. 

10 c. Claims based on contracts entered into by a fiduciary in his 

11 fiduciary capacity, on obligations arising from ownership or control 
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12 of the estate or on torts committed in the course of estate admin-

13 istration may be asserted against the estate by proceeding against 

14 the fiduciary in his fiduciary capacity, whether or not the fiduciary 

15 is individually liable therefor. 

16 d. Issues of liability as between the estate and the fiduciary in-

17 dividually may be determined in a proceeding for accounting, sur-

18 charge or indemnification or other appropriate proceeding. 

1 72. If the exercise of power concerning the estate is improper, the 

2 personal representative is liable to interested persons for damage 

3 or loss resulting from breach of his personal representative duty 

4 to the same extent as a trustee of an express trust. The rights of 

5 purchasers and others dealing with a personal representative shall 

6 be determined as provided in sections 73 and 7 4 of this act. 

1 73. Any sale or encumbrance to the personal representative, his 

2 spouse, agent or attorney, or any corporation or trust in which he 

3 has a substantial beneficial interest, or any transacti·Jn which is 

4 affected by a substantial conflict of interest on the pai11; of the per-

5 sonal representative, is voidable by any person interested in the 

6 estate except one who has consented after fair disclosure, unless: 

7 a. the will or a contract entered into by the decedent expressly 

8 authorized the transaction; or 

9 b. the transaction is approved by the court after notice to 

10 interested persons. 

1 7 4. A person who in good faith either assists a personal repre-

2 sentative or deals with him for value is protected as if the personal 

3 representative properly exercised his power. The fact that a 

4 person knowingly deals with a personal representative does not 

5 alone require the person to inquire into the existence of a power or 

6 the propriety of its exercise. No provision in any will or order of 

7 court purporting to limit the power of a personal representative is 

8 effective except as to persons with actual knowledge thereof. A 

9 person who in good faith pays, transfers or delivers to a fiduciary 

10 money or other property is not responsible for the proper applica-

11 tion thereof by the fiduciary; and any right or title required from 

12 the fiduciary in consideration of such payment, transfer or delivery 

13 is not invalid in consequence of a misapplication by the fiduciary. 

14 The protection here expressed extends to in3tances in which some 

15 procedural irregularity or jurisdictional defect occurred in pro-

16 ce·edings leading to the issuance of letters, including a case in which 

17 the alleged decedent is found to be alive. The protection here 

18 expressed is in addition to that provided by comparable provisions 

19 of the laws relatin£r to commercial transactions and laws simplify-
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G. DISTRIHUTION 

1 75. rrhe eRtate of a nonresident decedent being administen•d by H 

~ pen:;onal representative appointed in this State shall, if t.hun~ is a 

il personal representative of the decedent's domicile willing to n~ePivl' 

4 it, be distributed to the domiciliary personal representative for Uw 

5 benefit of the successors of the decedent unles::,; ( 1) by virtue of the 

6 decedent's will, if any, and applicable choice of law rules, the 

7 successors are identified pursuant to the local law of this State 

R without reference to the local law of the decedent's domicile; or (2) 

9 the personal representative of this State, after reasonable inquiry, 

10 is unaware of the existence or identity of a domiciliary personal 

11 representative. In other cases, distribution of the estate of a rlece-

12 dent shall be made in accordance with the law. 

1 76. a. Except as provided in subsection b. anrl except aR may be 

2 otherwiS'e provided by law, shares of distributees abate, without 

3 any preference or priority as between real and personal property, in 

4 the following order: (1) property passing by inteRtacy; (2) 

5 residuary devises; ( 3) general devises; ( 4) specific devises. For 

6 purposes of abatement, a general devise charged on any specific 

7 property or fund is a specific devise to the extent of the value of the 

8 property on which it is charged, and upon the failure or in-

9 sufficiency of the property on which it is charged, a general devise 

10 to the extent of the failure or insufficiency. Abatement within each 

11 classification is in proportion to the amounts of property each of 

12 the beneficiaries would have received if full distribution of the 

13 property had been made in accordance with the terms of the will. 

14 b. If the will expresses an order of abatement, or if the testa-

15 mentary plan or the express or implied purpose of the devise would 

16 be defeated by the order of abatement stated in subsection a., the 

17 shares of the distributees abate as may be found necessary to give 

18 effect to the intention of the testator. 

19 c. If the subject of a preferred devise is sold or used incident to 

20 administration, abatement shall be achieved by appropriate ad-

21 justments in, or contribution from, other interests in the remain-

22 ing assets. 

1 77. The amount of a noncontingent indebtednes!'1 of a successor 

•J to the estate if due, or its present value if not due, shall be offset 

;~ againRt the successor's interest; but the successor has the benefit 

4 of any defense which would be available to him in a direct proceed-

5 ing for recovery of the debt. 

1 78. General pecuniary devises bear interest at the rate of 47o per 

9 .,.,.,.,.,,TYI hooo;.,.,,;,oo 1 v1>n1• nft~>r th~> fl1·~t nnnointmPnt of a nersonal 
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:1 repre:,;eutatin· until payment, unless a contrary inte11t is indicated 

4- by the will. 

79. a. Unle~s a eontrary iutentiou i~ indieat!•d b~, the will, 1h!· 

~ distributable assets of a de<'edent't-l estaLP shall b!• d i :-;L rilntt !'d i 11 

~~ kind to the extent possible through applieation of the followiug-

4 provisions : 

5 (1) A specific devisee 1s entitled to di:-;tribution of the thing-

{} devised to him. 

7 (2) Any devise payable in money may lw sati:-;fied by value m 

8 kind provided: 

9 (a) the person entitled to the paym~mt has uot demanded 

10 payment in cash; 

11 (b) the property distributed in kind is valued at fair market 

12 value as of the date of its distribution; and 

13 (c) no residuary devisee has requested that the asset m 

14 question remain a part of the residue of the estate. 

15 ( 3) For the purpose of valuation under paragraph ( 2) seeuritie~ 

16 regularly traded on recognized exchanges, if distributed in kind, 

17 are valued at the price for the last sale of like securities traded on 

18 the business day prior to distribution, or if there was no sale on 

19 that day, at the median between amounts bid and offered at the 

20 close of that day. Assets consisting of sums owed the decedent or 

21 the estate by solvent debtors as to which there is no known dispute 

22 or defense are valued at the sum due with accrued interest or dis-

23 counted to the date of distribution. Ifor assets which do not have 

24 readily ascertainable values, a valuation as of a date not more than 

25 30 days prior to the date of distribution, if otherwise reasonable, 

26 controls. For purposes of facilitating distribution, the personal 

27 representative may ascertain the value of the assets as of the time 

28 of the proposed distribution in any reasonable way, including the 

29 employment of qualified appraisers, even if the assets may havP 

:10 been previously appraised. 

:11 (4) If tbe personal representative or eitlwr a l!~state or nH 

:12 intestate estate bas, in the exercise of g-ood l'ai tIt awl n~asoBalll!' 

33 discretion, continued to hold in kind tht~ distributable assets of an 

:14 intestate estate or of the residue of a testate estate, the assets 

:15 shall be distributed in kind if there is no objection to the proposed 

36 distribution and it is practicable to distribute undivided interests, 

:!7 otherwise those assets shall be converted into cash for distributiou. 

38 b. After the probable charges against the estate are known, the 

39 personal representative may mail or deliver a proposal for distri-

4-0 hntion to all nersons who have a rig-ht to object to the proposPd 
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41 distribution. The right of any distributee to obj£'ct to the proposed 

42 distribution on the basis of the kind or value of aHset he is to 

43 receive, if not waived earlier in writing, terminat£'s if hP faib; to 

44 object in writing received by the personal representative within 

45 30 days after mailing or delivery of the proposal. 

1 80. If distribution in kind is made, the personal reprm;nntative 

2 may and, if requested, shall execute an instrument or deed of 

3 distribution assi~:,•uing, transferring or releasing the as:-;ds to tlu• 

4 distributee as evidence of the distributee's title to the property. 

1 81. Proof that a distributee has received an im;trument or deed 

2 of distribution of assets in kind, or payment in distribution, from 

3 a personal representative, is conclusive evidence that the dis-

4 tributee has succeeded to the interest of the estate iu the distributed 

5 assets, as against all persons interested in the estate. 

1 82. If propprty distributed in kind or a security iuten"'st therein 

2 is acquired by a purchaser, or lender, for value from a distribute<' 

:1 who has received an instrument or deed of distribution from tlw 

-! personal representative, the purchaser or lender takes title freP 

;) of any claims of the estate and incurs no personal liability to the 

() estate, whether or not tlw distribution was proper. rro he protected 

7 under thit< provision, a purchaser or lender need not inquire 

K whether a personal representative acted properly in making tlw 

9 distribution in kind. 

1 8:l When two or 1~10re heirs or devisees an~ entitled to distrilm-

2 tion of undivided interests in auy real or per:-;oual property of the 

;~ eHtate, the personal repreHentative or one or more of the heirs or 

+ devisees may institute an action, prior to the formal or informal 

.1 doHing of the estate, for partition. After notice to thP interested 

li heir:-; or devisees, the court shall partition the property in the sanw 

7 manner as provided by law for civil actions of partition. rrhe court 

8 may direct the personal representative to sell any property which 

~) cannot be partitioned without prejudice to the owners and which 

lO cannot conveniently be allotted to any one party. 

84. Subject to the rights of en•ditors and taxi11g authorities, 

2 competent successors may agree among themselves to alter the 

3 interests, shares, or amounts to which they are entitled under the 

4 "'-ill of the decedent, or under the laws of intestacy, in any way that 

5 they provide in a written contract executed by all who are affected 

6 by its provisions. The personal representative shall abide by the 

7 terms of the agreement subject to his obligation to administer the 

8 estate for the benefit of ereditors, to pay all taxeR and costs of 

q :u1ministration. and to carrv out the responsibilities of his offict> 
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10 for the benefit of any successors of the decedent who are not parties. 

11 Personal representatives of decedents' estates are not required to 

12 see to the performance of trusts if the trustee thereof is another 

13 person who is willing to accept the trust. Accordingly, trustees of a 

14 testamentary trust are successors for the purposes of this section. 

15 Nothing herein relieves trustees of any duties owed to beneficiaries 

16 of trusts. 

1 85. A personal representative may discharge his obligation to 

2 distribute to any person under legal disability by distributing to 

3 his guardian. 

H. EFFECT oF HoMICIDE oF DEcEDENT 

1 86. a. A surviving spouse, heir or devisee who intentionally kills 

2 the decedent is not entitled to any benefits under a testate or 

3 intestate estate and the estate of decedent passes as if the killer had 

4 predeceased the decedent. Property appointed by the will of the 

5 decedent to or for the benefit of the killer pa:::;ses as if the killer had 

6 predeceased the decedent. 

7 b. Any joint tenant who intentionally kills another joint tenant 

8 thereby effects a severance of the interest of the decedent so that 

9 the share of the decedent passes as his property and the killer haH 

10 no rights by survivorship. This provision applies to joint tenancieH 

11 and tenancies by the entirety, joint accounts in banks, savings and 

12 loan associations, credit unions and other in:::;titutions, and any 

13 other form of coownership with survivorship incidents. 

14 c. A named bene·ficiary of a bond, life insurance policy, or other 

15 contractual arrangement who intentionally kills the principal 

16 obligee or the person upon whose life the policy is issued is not en-

17 titled to any benefit under the bond, policy or other contractual 

18 arrangement, and it becomes payable as though the killer had pre-

19 deceased the decedent. 

20 d. Any other acquisition of property or interest by the killer shall 

21 be treated in accordance with the principles of this section. 

22 e. A final judgment of conviction of intentional killing is con-

23 elusive for purposes of this section. In the absence of a conviction 

24 of intentional killing the court may determine by a preponderance 

25 of evidence whether the killing was intentional for purposes of this 

26 section. 

27 f. This section does not affect the rights of any person who, 

28 before rights under this section have been adjudicated, purchases 

29 from the killer for value and without notice property which the 

30 · killer would have acquired except for this section, but the killer is 
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32 Any insurance company, bank, or other obligor making payment 

33 according to the terms of its policy or obligation i:-; not liable by 

34 reason of this section unless prior to payment it lul:-~ received at it:-~ 

35 home office or principal addrtJ8s written notice of a claim under this 

36 section. 

I. SIMULTANEOUS DEATH 

1 87. N.J. S. 3A :5-1 is amended to read m.; follows: 

2 3A :5-1. Where the title to property or the devolution thereof 

3 depends upon priority of death and there is no sufficient evidence 

4 that the persons have died otherwise than simultaneously, the 

5 property of each person shall be disposed of as if he had survived, 

6 except as provided otherwise in this chapter. This section shall not 

7 be applicable to a devolution of property of a decedent under a will 

8 or upon intestacy, where the law provides that in order to take on 

9 the devolution a person shall survive the decedent by 120 hours. 

J. PRESUMPTION OF DEATH 

1 88. N.J. S. 3A :40-1 is amended to read as follows: 

2 3A :40---1. [If a] A resident or nonresident of this State who 

3 absents himself from the place of his last known residence for [7 

4 years successively and after diligent inquiry it cannot be ascer-

5 tained that he was alive or that he died during the 7 years, or at 

6 any subsequent time, he shall, whenever his existence comes into 

7 question, be presumed to be dead, unless it is proved lle was alive 

8 within the 7 years or at any subsequent time] a continuous period 

9 of 5 years, during which he has not been heard frorn, and whose 

10 absence is not satisfactorily explained after diligent search or 

11 inquiry is presurned to be dead. His death is presumed to have 

12 occurred at the end of the period ·unless there is sufficient evidence 

13 for determining that death occurred earlier. 

K. ExoNERATION oF PROPERTY 

1 89. N.J. S. 3A :26-1 is amended to read as follows: 

2 3A:26-1. When [real estate] property subject to a mortgage or 

3 security interest descends to an heir or passes to a devisee, such 

4 heir or devisee shall not be entitled to have such mortgage or 

5 security interest discharged out of [the personalty or] any other 

6 [real estate] property of the ancestor or testator, but such [real 

7 estate] property so descending or passing to him shall be primarily 

8 liable for the mortgage or secured debt, unless the will of the 

9 testator shall expressly or impliedly direct that the mortgage or 

10 security interest be otherwise paid. 
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L. REPEALERS 

1 90. N. J. S. 3A:1-1, 3A:3-1 through 3A:3-3, 3A:3-6 through 

2 3A:3-11, 3A:3-13, 3A:3-14, 3A:3-22, 3A:4-1 through 3A:4-7, 

3 3A :4-9 through 3A :4-11, 3A :12-7 through 3A :12-9, 3A :13-1, 

4 3A :24-2, 3A :25--1 and 3A :25-8 are hereby repealed. 

1 91. This act shall take effect 1 year after its enactment. 

STATEMENT 

This is one of a series of bills adopted from the proposed Uni­

form Probate Code which bas been approved by the National Con­

ference of Commissioners on Uniform State Laws and by the 

American Bar Association. It combines the texts of several bills 

previously introduced during the 1972-73 session of the Legisla­

ture, and incorporates some changes which have been found to be 

desirable as a result of a public bearing held by the Senate 

Judiciary Committee and further study given by the Division of 

Law Revision of the Legislative Services Agency. 

The following statement of the provision:;; of this bill gives details 

of its consistencies and inconsistencies with our present law. 

Section 1 defines words and phrases as used generally throughout 

the bill and repeats many definitions presently found in N. J. S. 

3A:1-1. 

Section 2 repeats the general law providing for the right of 

successors to the devolution of a decedent's property. 

Section 3 lowers the age of general competence to make a will 

from 21 years to 18 years in conformity with N.J. S. 9 :17B-3. 

Section 4 relaxes the formalities required in the execution of a 

will so that the testator and both witnesses need not be present at 

the same time. 

Section 5 permits any competent person to make a holographic 

will. It is presently permitted only to members of the Armed 

Forces. It is required for uniformity since this bill permits the pro­

bate in New Jersey of any will valid where made. 

Section 6 provides for the acknowledgment of the execution of a 

will, and under section 15 such a will may be admitted to probate 

without further proof of execution. 

Section 7 removes the prohibition of a testamentary gift to an 

attesting witness. 

Section 8 provides a will is validly executed if execution is in 

compliance with sections 4 and 5 or in compliance with the law of 

the place where executed or where the testator was domiciled either 
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Sections 9 and 10 authorize the incorporation by reference of the 

disposition of items of tangible property. 

Section 11 authorizes the disposition of property by reference to 

the possible happening of extraneous acts and events. 

Section 12 sets forth the manner in which a will may be revoked 

by the physical acts of the testator. 

Section 13 states the effect of a judgment of divorce or annulment 

or of separation on a testamentary disposition to a spouse. 

Section 14 sets forth the manner in which a will or codicil may he 

revived. 

Section 15 provides for the manner in which attested wilh;, self­

proved wills and holographic wills may be admitted to probate in 

New Jersey. 

Sections 16 through 19 revise the present New ,Jersey law con­

cerning the probate of domestic and foreign wills to conform with 

the provisions of the Uniform Probate Code as set forth in this bill. 

Section 20 requires that in any contested probate action at least 

one attesting witness must he brought in to testify, if within the 

State, and competent and able to testify. 

Section 21 requires that full faith and credit shall be given to the 

judgment of a court of the testator's domicile admitting his will to 

probate and determining its validity and construction, provided 

notice and opportunity to be heard has been given to all interested 

parties. 

Section 22 sets forth the manner in which a contract to make or 

revoke a will or die intestate can be established. 

Section 23 provides that a devisee must survive the testator by 

120 hours unless the will provides to the contrary. 

Section 24 sets forth the circumstances under which a testator 

may exercise a choice of the law by which terms of his will shall be 

construed. 

Section 25 provides that all property owned by a testator at the 

time of his death, including property acquired after the execution 

of a will, passes by his will. This will not change the present law. 

Section 26 provides that a devise made to a grandparent or lineal 

descendant of a grandparent of the testator who fails to survive the 

testator shall go to the issue of the deceased devisee. This expands 

our present lapse statute. 

Section 27 provides that if a devise other than a residuary devise 

lapses, it becomes a part of the residue. 

Under section 28 if the residue is devised to two or more persons, 

unless a contrarv intP.ntlOTI J'IT\nl><I>'O ;, +hn ~·~11 ~-.l ~ --- -', 
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devisee dies before the testator and his share is not saved from 

lapse, his share passes to the remaining residuary devisee or 

devisees. This section reenacts the present New Jersey law. 

Section 29 provides for the manner in which satisfaction shall be 

made of a specific devise of securities. 

Sections 30 and 31 sets forth the right of devisees to the value of 

specifically devised property sold by a testator's guardian or lost 

by him through condemnation or by fire or other casualty or in 

satisfaction of a specifically devised obligation. 

Under section 32 a power of appointment m a will must be 

specifically exercised to have a valid effect. 

Section 33 provides that adopted or illegitimate children and 

half bloods are included in class gifts which are expressed in terms 

of family relationship. 

Section 34 provides for the manner in which a gift made by a 

testator during his lifetime is to be treated as a satisfaction of a 

testamentary gift. This section is in accord with P. L. 1971, c. 374 

relating to intestate estates. 

Section 35 codifies existing New Jersey case law providing that a 

testamentary provision purporting to penalize any interested per­

son for contesting or instituting any other proceedings relating to 

the will is unenforceable, if probable cause exists. 

Sections 36 through 46 relate to intestate succession. They change 

existing law. The distinction between real and personal property is 

eliminated. The share of a surviving spouse is increased. The 

surviving spouse will receive $50,000.00 plus one-half of the balance 

of the estate if there are surviving issue; if all of the issue are not 

the issue of the surviving spouse, the surviving spouse inherits only 

one-half of the estate. In both instances the surviving issue inherit 

the balance. If there are no surviving issue, the surviving spouse 

would receive the entire estate. Adopted persons inherit as children 

of the adopting parents; rights of inheritance between an adopted 

person and his natural parents in effect at the time of adoption are 

not changed by reason of such adoption. Relatives of the half blood 

inherit as if they were of the whole blood. An illegitimate child is 

a child of the mother, and is also a child of the father, if before or 

after the birth of the child the parents participated in a ceremonial 

marriage or shall have consummated a common-law marriage where 

such marriage is recognized as valid even though the attempted 

marriage is void. This language in the bill conforms to the language 

of our present divorce law (P. L. 1971, c. 212, s. 7). An illegitimate 
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adjudication or other clear and convincing proof, but neither the 

father nor his kindred shall inherit from or through the illegitimate 

child unless the father has openly treated the child as his and not 

refused to support him. If there are no surviving spouse or is:-me, 

the order of descent is to the decedent's parents or their issue and 

the decedent's grandparents or their issue. Thereafter an estah~ 

will escheat. Similar to the provisions of section 2'3 it will be 

necessary for a person to survive the decedent by 120 hour·s in order 

to inherit. A debt owed to a decedent by an heir is not chargeable 

against his issue who take by representation. The existing law 

regarding the right of aliens to take is retained. 

Section 47 gives to a surviving spouse, not provided for in a will 

executed before marriage, an intestate share of the decedent's estate 

unless it appears from the will that the omission was intentional or 

provision was made outside of the will for the spouse and intended 

to be in lieu of testamentary provision. This is a new concept in 

New Jersey. 

Section 48 will give to a child born or adopted after the execution 

of a will his intestate share of the decedent's estate unless: (1) it 

appears from the will the omission was intentional; (2) when the 

will was executed the testator had one or more children and de­

vised substantially all of his estate to the other parent of the 

omitted child; and ( 3) provision was made for the child outside of 

the will and intended to be in lieu of testamentary provision. The 

section also provides that if the testator omitted a living child under 

the misapprehension of the child's death, such child will be en­

titled to his intestate share. The section incorporates some new 

features in New Jersey law. 

Section 49 changes the existing law and prohibits a personal 

representative of an insolvent estate from waiving any defense of 

limitations and pay any claim without the consent of all successors 

of the estate. 

Section 50 changes the existing law relating to the payment of 

claims by an insolvent estate by removing the priority of judgments 

over claims not reduced to judgment. A preference shall not be 

given to claims due and payabie over claims not due. 

Section 51 is concerned with multiprobate. All of the decedent's 

assets wherever located are subject to all claims wherever proved. 

If a preference or security is allowed in another jurisdiction, the 

creditor shall receive benefits from local assets only upon the 

balance of his claim after deducting the allowed benefit. If claims 
' , 
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decedent's domicile, the claims allowed here shall be paid their 

proportion if local assets are adequate. Any balance of local assets 

shall thereafter be transferred to the domiciliary representative. 

If local assets are insufficient to pay all local claims, local asRets 

shall be marshaled so that local claims are paid their proportion 

after taking into account all dividends allowed in this State or 

assets of other jurisdictions. 

Section 52 provides that the powers and duties of a personal 

representative commence upon his appointment and relate back in 

time to ratify acts which are beneficial to the eRtate. A person 

named in a will as executor is authorized to carry out the decedent'H 

written instructions relating to funeral arrangements prior to 

appointment. 

Under section 53 a person to whom letters are first issued 

has exclusive authority to act until his appointment is terminated 

or modified. If, through error, letters are issued to another, 

the acts of the latter done in good faith are not void for want of 

a valid appointment. 

Section 54 provides that a personal representative shall settle 

and distribute his decedent's estate expeditiously and efficiently, 

and he shall not be liable for acts of administration, if his conduct 

was authorized at the tim-e. His appointment is his authority to 

do all acts required consistent with the best interest of the estate. 

A personal representative of a decedent domiciled in this State 

has the same right as his decedent had to sue or be sued. Unless 

otherwise provided by the law, a personal representative must 

exercise the same standard of care in dealing with the estate as 

would be observed by a prudent man dealing with the property of 

another; if the personal representative has special skills or is 

named on the basis thereof, he must exercise or use those skills. 

This codifies existing law. 

As provided in section 55, the right to possession of property 

transferred in fraud of creditors recovered for the benefit of 

creditors is exclusively in the personal representative. This section 

will make certain that property fraudulently conveyed will be re­

covered to its full extent for the benefit of all unpaid creditors 

and not just for the benefit of a plaintiff-creditor. 

Section 56 authorizes a personal repres:entative to settle hiR 

decedent's estate without court direction. He may apply for direc­

tions to resolve questions relating to the estate or its administration. 

Under section 57, in the absence of a contrary intention in the 
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of the decedent's personal property. Tangible property may be 

left with the person presumptively entitled thereto unless or until 

it is needed for purposes of administration. 

Under section 58 a personal representative has the same power 

of title to personal property as an absolute owner in trust, however, 

for the benefit of creditors or others interested in the Pstate. 

Under section 59 a successor personal representative has thf' 

same powers and duties as an original personal representative to 

complete the administration and distribution of an estate unless 

restricted by the will. 

Under section 60 if multiple personal repreRentatives an~ named 

in a will, those appointed may exercise all powers incident to the 

office. A surviving personal representative may exercise all powers 

after the appointment of one or more is terminated. 

Under sections 61 through 63 at any time 60 days after appoint­

ment of the domiciliary foreign fiduciary, anyone indebted to or 

possessed of personal property belonging to the estate may pay 

the debt and deliver the personal property to the fiduciary upon 

being presented with the required proof. The person making pay­

ment or delivery is released as if he had made payment or delivery 

to a local fiduciary. Payment or delivery may not be made if a 

resident creditor notifies the person of his objection. 

Under sections 64 and 65 if no letters have been issued here or 

no action for letters is pending h\;re, a domiciliary foreign fiduciary 

may file authenticated copies of his appointment in the office of a 

surrogate or Clerk of the Superior Court. He may then exercise 

all powers as if he had been appointed in this State as to all assets 

here, and he may sue or be sued in this State. 

Section 66 provides that the issuance of local letters or an action 

therefore terminates the power of a foreign fiduciary, but he may 

be permitted to exercise limited powers to preserve the estate. 

Persons who deal with a foreign fiduciary are protected. 

Sections 67 through 69 relate to jurisdiction over a foreign 

fiduciary and acts by which he submits himself thereto. In addition, 

a foreign fiduciary is subject to jurisdiction here to the same extent 

that his decedent was prior to death. Service of process shall be 

made as provided by the Rules of the Supreme Court of New Jersey. 

Section 70 provides that an adjudication rendered in any juris­

diction against any fiduciary of an estate is as binding on the local 

fiduciary as if he were a party thereto. 

Section 71 changes the present rule relating to the personal 
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a fiduciary is not individually liable on contracts entered into in 

his fiduciary capacity unless he fails to reveal his fiduciary capacity 

and identify the estate in the contract. He is not individually 

liable for obligations or for torts committed in the course of ad­

ministration of the estate unl-2ss he is personally at fault. Tho 

estate is made primarily liable for claims, and the issues of liability 

between the estate and fiduciary are determined in proceedings for 

accounting, surcharge or indemnification. 

Under section 72 a personal representative is liable to interested 

persons for damage or loss resulting from a breach of his duty to 

the same extent as the trustee of an express trust if he improperly 

exercises a power. 

Under section 73 a sale or encumbrance by a personal repre­

sentative to himself, directly or indirectly, is voidable unless duly 

authorized. 

Under section 74 a person who in good faith deals with a personal 

representative is protected as to the exercise of a power by the 

personal representative. The title or right acquired by a person 

acting in good faith is not invalidated by a mi:-;application of funds 

by the personal representative. This protection is in addition to 

that provided by laws relating to commercial transactions and 

simplifying transfer of securities by personal representatives. 

Section 75 relates to the distribution of the estate of a nonresident 

decedent being administered by a local personal representative. 

Such estate shall be distributed to the domiciliary personal repre­

sentative unless the will provides otherwise or the local personal 

representative is unaware of the existence or identity of a domi­

ciliary personal representative. 

Section 76 provides for the manner in which shares of distributees 

abate. There is no preference or priority as between real and 

personal property. If a testator's will is contrary to the statute, 

the will controls. If the subject of a preferred devise is sold or used 

incident to administration, abatement shall be achie,ved by con­

tribution from other interests in the remaining assets. 

Section 77 provides that a noncontingent provable debt of a 

successor to an estate, if due, or its present value, if not due, shall 

be offset against the successors' interests. 

Section 78 provides that, in the absence of a contrary intention 

expressed in a will, a general pecuniary devise bears interest at 

the rate of 4% per annum beginning 1 year after the appointment 

of a nP.r~onal rPnreRentative. The present Rtatute calls for 3% 
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Sections 79 through 84 relat;o to distribution in kind of asset:;; 

in a decedent's estate and directs distribution in kind whenever 

feasible. 

Assets are to be valued and distributed in the manner· thereiu 

set forth. Successors may agree in writing to alter their interest. 

The agreement cannot affect the rights of creditors or taxing 

authorities. 

Section 85 provides that a personal representative may make 

distribution to the guardian of any person under legal disability. 

The present law requires a court order in some cases. 

Section 86 codifies existing New Jersey case law relating to the 

effect of the homicide of a decedent. The perpetrator of an inten­

tional homicide resulting in the death of the decedent cannot benefit 

from his wrongdoing. A final .iudgment of conviction of an inten­

tional homicide is conclusive evidence of that fact, and, in the 

absence of such a conviction, the court may determine in a civil 

suit by a preponderance of evidence whether the homicide was 

intentional. Purchasers from the perpetrator for value and without 

notice are protected for making payments to a perpetrator. 

Section 87 amends the Simultaneous Death Law to coordinate it 
with the provisions of section 23 hereof. 

Section 88 amends N. J. S. 3A :40-1 to change the period after 

which a person is presumed dead from 7 to 5 years. 

Section 89 amends N. J. S. 3A:26-1 to provide that property 

subject to a mortgage or security interest passes to an heir or 

devisee without exoneration unless the will of a testator expressly 

or impliedly directs otherwise. 

Section 90 repeals statutes which are contrary to the provisions 

of this bill. 
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MR. ~VKINS: It is 11:30, and I think 

we can begin. 

This ia public bearing on Assembly 

1185 and Assembly 1186 is being held by the 

Assembly Judiciary, Law, Public Safety and 

D~fanse Comaittee in order to obtain the views 

of the people of Rew Jersey on the proposed 

~nactment of these bills, which are, for the 

aost part, derived from the provisions of 

the Uniform Probate Code. The Uniforna Probate 

Code has been approved by the National 

Conference of Comaissioners on Uniform 

State laws and by the American Bar Association 

and parts or all of it has been adopted in 

Idaho, Al~.::lta, Arizona, Colorado, North and South 

Dakota, Maryla~~d, Minnesota, Montana and Wisconsi . 

The text of thJse Jills was introduced 

!n the 1972-1973 session of the Legislature. 

Several of those bills are now combined 

in Assembly 1186. 

Assembly 1185 and Assembly 1186 are the 

basic bills of a package of 10 bills. The 

rest of the package has not been introduced 

in the Assembly at tbe present time, although 

they ha,~~ been introduced in the Senate as 
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~-1008 to S-1015. 

Assembly 1185 provides for an "elective 

share" for a decedeat's surviving spouse. This 

would replace dower and curtesy as the 

protection of a spouse against disinheritance. 

Assembly 1186 provides for many 

changes in the present procedure for making 

and proving wills and for interpreting 

provisions of a will. It also changes 

the existing law on inteetate succession. 

A summary ot all the provisions of 

Assembly 1186 begins on page 26 of the bill. 

Assembly 1186 has one error. On page 17, Section 

58 on line 2, the word "personal" should be 

o~itted. 

Our spons~'r of the bill is present. 

Would Assemblyman Alber; Burstein approach, 

and welcome, sil'. 

ASSEMBLYMAN ALBERT B U R S T E I N, 

MR. BURSTEIJf: Jllr. Chairman, and 

gentlemen, I heard the tail end of the 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

4 

summary that the chairman was offering with 

regard to tbe two billa, and I will not 

extend your tiae. I see that there are some 

v~ry eloquent gentleaen in the audience to 

speak on both bills. 

But simply, I want to point out that 

the probate code in •ew Jersey has been 

somt"what inactive for awhile. The 

er.rort to aake it consistent with many of the 

frovisiona of the Uniform Probate Code I 

c~nsider a long step forward. As the chairman 

has just pointed out, there was a hearing 

last September which I attended in Bergen 

County on the bills that had been introduced 

~Y Senator Thoaas in the '72-'73 session or the 

legislature. ~a a result or the hearings 

tnat were held at t .. ttat ::ime, and particularly 

the testimony ot· Professor Wellon who is 

'1 reporter for the Probate sec-tion, national prob te 

section, and another professor at Seton Hall 

University, his naae escapes me~ that certain 

changes and consolidations were aade 

in the bills that had been offered. They 

are now the products before you, at least, 
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1185 and 1186. 1185 makes the fundamental 

change or according to to the surviving spouse 

an elective share in the estate, defined 

aa an augmented estate, and the definition 

appears in the statute or that is to say the 

proposed bill, hopefully, eventually a 

statute. One-third or that would be the 

elected right of the surviving spouse. To 

talk about other provisions, without 

going into a lot or detail about what is 

involved in the a~nted estate, that 

is what it takes, it does represent, nevertheless, 

in its basic concept an effort to 

provide against disinheritance. 

Now 1 1186 is a more detailed bill, 

and makes soms very fundamental changes in the 

matter of the deti..-.i..;.L'ns of what constitutes 

a will, and how a will is probated, from--

the self-proving or a will, Which is a 

new concept which I think is again a great 

step for•ard. It also has the first step 

towards elimination or the right or dower 

and curtesy under our law which again is 

an anachronism as I view it, and the new concept 

and th,·: structure or 1186, would be a 
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tar better system of provi~ing for surviving 

spouses and for 1asue as defined in 1186 then 

as heretofore, has been the case. There is a grea 

d~al of clarification of language, and I 

think that tb4s, as I say, is again a great 

stsp forward. Once aore, to go through all 

the terms or the bill, would perhaps take 

too much or your time, but basically, the 

right or the surviving spouse in an intestacy 

would be to take 50 per cent or the first $50,000 

a~d one-half or the balance of the estate. Once 

again, this is protective device which we have 

n~t had betore. It is possible, as I know those 

who are lawyers, at least to some extent in the 

state, to b~ disinherited and the surviving 

spouse in the ~-~.rent there was now a will, if 

the person did not :. ~.,J '"!al property, that 

was one method ot.· doing it • And secondly, 

the matter of intestate succession in the law 

as it now stands, created many Elements of 

unfairness with regard to surviving spouses. 

Th~y were limited to one-third the share 

or the personalty, so that if you were 

to have real property, and do you remeaber 

curtesy "id not apply, surviving spouse did 
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not contest--could not contest and get a 

straight share of funds and it seems to me 

public policy of this state that that should not 

occur. And this change is a very fundamental 

one and an important one. 

Without going into articles of 

construction and the other aspects of proving 

the will 1 and the rights given to the fiduciary 

under the terms of this bill, I would say 

only by way of highlight that the particular 

plan to incorporate the fiduciary section is 

once more something that Jersey should have. 

I think it gives a certain amount of flexibility 

to fiduciaries in the handling of an estate's 

assets thr. '- they have not heretofore had, and 

it. is consist.t:·,-:t; with what is going on with 

the rest of the cou:c:J 

I think th~L the chairman read one 

change to be made in the 1186 reference to 

the omission of the word personal. It 

should also be changed in the statement which 

has a reference to the word personal on 

page 31, line 5 of the statement. So with 

that, I would urge the committee to give us 

favoral · consideration, give some attention 
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to the experts who are here to testify and 

to report the bill out favorably. Thank you. 

MR. HAWKINS: Are there any questions 

of the committee? 

I have a few questions, sir. 

Is the intent of this bill to take 

away the ability of.a spouse to disinherit 

one's speuse? 

MR. BURS'l'EIJf: To do it by disinheritance 

if expressly stated in the--I believe there 

js a section here that relates to the intent 

of the testator, and explicitly sets forth 

taat there could be a disinheritance. 

Now, I don't recall whether it related 

to spouse issue. I'd have to get that 

oection of ~he bill for you. 

MR. HAWKDfS: Auy t mk a specific 

question. If a .::-pouse intentionally gave 

auay all of his or ber assets during his 

or her lifetime because she or he did not 

want his or her spouse to have anything, and 

say he or she was getting ready to die and he 

knew and she knew it, and within that 18 

aonth period, gave everything to say, tor 

instanc? ·' the children, rather than see it 
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go to the wife, what legal bearing would your 

bill have on that situation? 

MR. BURS'l'IIJf: Well, if you gave to 

issue, I don't think there would be any 

problem. There would be a problem in this 

sens~, that if there were a divestment 

of assets by a decedent prior to death, that 

d~vesting would caae within the scope of 

theee bills, because the widow would have 

the right, or widower would have the right, 

tQ elect under A 1185 to take the one-third 

share of the aus-ented estate and that augmented 

estate covers the kind or situation you're 

talking about. Those assets could be traced 

to the done<'·$ of the gifts or however the 

transfer was m£,le, and there is provision 

in the bills for a per ~~pita contribution 

upon the donees 1n order to satisfy to the 

extent necessary that elective share of the 

surviving spouse. 

MR. HAWKIMS: The point I'm trying to 

find out about the bill, the bills, is the 

law would provide when the spouse wanted 

it to happen or not, for part of the spouse's 

estate, exidting estate prior to his death or 
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given to b1a wite, Whether he likes his 

wife or not. 

MR. BUJlS'l'EDf: !hat is the fact, ,-ea. 

10 

Gnlesa there is also a proviso for prenuptial 

and postnuptial agreement. !here is a 

provision tor or a waiver of right by a spouse 

or the other spouse's estate--that can be 

done in proviso. 

MR. HAWKIBS: I Just want to finish. 

You mean waiver by the surviving spouse? 

MR. BURS'l'EIX: Yes there can. be a 

waiver, and there can be postnuptial and 

prenuptial agreements. 

MR. I!!\WKINS: That is nice, but the 

spouse that di~s has nothing to say. 

MR. BURSTEIIf: If ,:e has nothing-­

MR. HAWKIXS• What could he do during 

his litetiae? 

MR. BtJRSTEIX: What co11ld he do? 

Be would have to have an agreement. 

MR. HAWKDIS: 'l'ha t other spouse would 

have signed? 

MR. BURSTEIJf: Yes. 

NFi.. HAWKINS: Under Title three, isn't 
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there a provision if an individual divests 

himself or a property •1thin three years in 

the conteaplation or death, that gift can be 

overturned as a--overturned as a violation 

of the statute or wills? 

MR. BURSTEIJ: Wo, it is not an over­

turning of a gift. It is simply a tax. If 

it's a tax standpoiat, that a tax--that is 

ao taxed as part or the taxable estate for 

transfer, inheritanc• tax purposes, and under 

Federal law, or course, the same three years 

presuaption exists, but the &1ft itself 

w~uld not be overturned under present la•. 

MR. HAVIIXS: Would this bill not 

create possible increases in litigation; I 

can't foresee ~hat that would be the fact 

that as a aatter of l,a<. t. I think it •ould 

be quite to the uontrar~. I think that there 

has been clarification of existing probate 

law, where previously there might have been 

confusion. I don't think there would be. 

Lat me say this, when any fundamental change 

takes place in the initial years, you may 

get interpretative requirements for the court 

to fill in in connection with parts or the bill, 
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but that happens in any kind of legislation 

which starts out in a new bill. The 

circumstances I'm troubled with, troubled 

ty, are the circuastances that I've already 

outlined; for instance, the spouse giving to 

either his children or say another close friend 

or personal relative for love and affection 

and all the dear things that relatives have 

don~ for him or her, during his or her life, 

and then the surviving spouse, who survives 

within 18 months or who survives, and the 

property was given away during the 18 months 

prior to his death, then that spouse that 

survives has a course of action to, I guess, 

to appoint o receiver or some point to go 

after the assets that were distributed within 

the life of the decedent to get them back, and 

this is where I think there is going to be 

a possibility of great litigation. 

MR. BURSTEIN: Well, or course, the 

possibility exists that you're talking now 

in terms or the widow or widower exercising 

the elective right given under 1185, yes. 

They can go after that. That is to say, the 

widow or widower can go after gifts made during 
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the lifetime, as long as it comes within 

t 'ne scope or the law. And I can read to 

ynu the definition ot the aus-ented estate, 

it eays here in paracraph 2A, line 4, "value 

or property transferred by decedent at any 

ttme during urriage to or for the bene,it 

or any person other than the surviving spouse 

to the extent that the decedent did not receive 

adequate and t'ull consideration in money," 

etc. And then, it goes into a delineation 

under that seneral beading or the various kinds 

or tr8lltst'ers • 

Now, what has to be remembered is that 

if a decedent doesn't--did not like the 

~pouse during his or her lifetime, this just 

wasn't one ~f those things where you cannot 

do anything about 1•_. It's one of those 

givings of life, the facts ot' lif'e. 

MR. BARDS: Mr. Burstein, What you're 

~oing to have would appear to me what would-­

what we might have, is a mass race of golddiggers 

who know that that law will protect thea with 

poor spous•s or good spouses, so as they can 

get their grasp around the money. 

MR. BURS!EIR: Mr. Chairman, all I can 
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say, there is a man and a wife, this is a 

bill that would appl7 if there is--if their 

c?ndition 6f life ia such that, that is what 

is involved, and the divorce courts have •een 

an increased nuaber or applicants all during 

the years, and I think that that will continue. 

We can't cover all situations. That is 

basically what we're saying, and the unhappy 

situation that you're describing is Juat one 

of those things that will have to abide the 

overall activity of getting a better and aore 

orderly structure in our will systea or 

probate s ystea • 

MR. HAWJCII'S: ~ft there any other 

questions? Thank you very much, Nr. Burstein. 

The next on our list is the Honorable 

Alfred c. Clapp. 

ALFRED c. C L A P P 

MR. CLAPP: Kr. Chairaan and meabers 

of the lud.ieiary Ca.aittee. I aa here to 

speak in favor of Assembly 1185 and 1186. 

I might say tbat I have returned to 
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speak &ere from a aeeting of the American 

Institute in Washington. In the opening address 

given by Chief Justice of the United States, 

a~d he JUde two poiats in his address, and 

the first point was, you gentlemen, and these 

are judges and law professors and lawyers, 

should go back to 70ur states and see to 

tb.e adoption ot the V,nitorm Probate Code bills 

which is a pretty astonishing thing coaing 

in that area or our deliberations in Washington. 

So that let me speak therefore in favor 

or both these bills, and speak first as 

to 1186 which we formerly called the big bill. 

This is a bill containing something like 

75 changes in our law. The big pOlicy decision 

is the questlon presented by 1185, and these 

sections are questi :.r .. e...: The questions raised 

in 1186. do not deal with major decisioas 

in point or policy. Let me just mention 

ten or them very briefly, one word or so 

in passing because it Ja much too big a 

bill to discuss in any depth. For instance, 

the bill provides tor an acknowledgement or 

the execution or a will. Under our law today, 

and thi~ is in the law in Connecticut and New 
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York and not in New Jersey, under our law 

today if you can't prove the signature or 

t~e witn•saea to the will, and every now and· 

then you get a will that is not done so. ·ca:r;efully 

everybody torgets, nobody can remember 

who actually saw tbia witness sign, your 

will is a piece or scrap paper, and you can 

throw it in the wastebasket. This bill provides, 

&s I say, as inneonneeticutl<~and In··-New ·Y9rk, 

for an ackaowledgeaeat of the execution of 

a will, so that you can prove the will by 

just presenting to the surrogate an acknowledge­

ment before a notary public of the execution 

of the will. 

The ~ext ~uestion I might mention 

is the provi.r1 on of Section 7, which is 

~moving the probi~~ ~'n of a gift to the 

attesting witne~R. 

This was one of the two provisions, 

I believe that the State Bar of New Jersey, 

State Bar Association trustees disapproved. 

It's not of major significance and my feelings 

on these tpings, since I've been--there's 

so much good to be obtained in this bill, 

whichev""r- way the--whichever way it goes, 
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whichever is suitable to this committee, is 

satisfactory to me. I made mention just 

to give you the otber side or the picture, that 

the reason tor this is this is an old atatQte 

or George the Third tl\at we 're tcying to 

change in this bill. !his is Section 7 I'm 

talking aooat, a will or probate, therefore, 

1D not invalid because the will was signed 

by an interested witness. And under our law 

as it stands at present an interested witness 

is barred rroa taking under the will on the 

ground that he a1&b.t be pecuniarily bo11D4. '!'he 

fact is thil provision in our present law, 

·m1ch as I say goes back to George tbe 'l'b1l'4, 

serves tc hurt rather than help the homemade 

uill. No lu>.-r.rer would ever make any mistake 

like that and so it ~oesn't serve any great 

purpose. It hl' rt . .s, rath-2r than helps when it 

comes to questions of fraud. If the State 

Board trustees want to keep the old law, for 

heaven's sake, let's keep it. It isn't of 

ma.jor significance. Let me go on and 

mention two or three other provisions. 

Tbere 1s a section 8, on tbe aa.e 

page, r~ovides a will is validly executed 
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it the execution is in coaplianoe with tbe 

law ot the place where executed or where the 

testator ia da.icile4, either at that t1ae 

or at his death. ~h1a applies to a will 

executed sa1 •1 an Italian in Italy, and 

he has it over here and it is no good. 

Moat states--all atatea in the country 

have a provision ,.raitting that such a 

will to be adaitted to probate. Hew Jersey 

hasn't got it. We want it. 

Sectioae 9 and 10 ot the saae 

bill heve reference to wills with incorporation 

'by reference. That is when you can reter 

to another paper in your will. In our 

law, there are cases, two cases, one way, and 

two go another·. 'fbat is a mess, and this 

improves the incor:L-Ol"ai.ton by reference. 

It has another little provision under which 

you could give an item or tangible property-­

pttrsonal property, Which was llsted atter 

the execution ot the will. That means, you 

want to give Aubt Susie something, and later 

on you want to give it to Mellie, not to 

so and so, you can change, you can do this 

under the will. It is inconsequential, 
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but every lawyer knows this is a pain in the 

neck, you ha~e to go to the lawyer and 

rewrite the will, because you want to change 

the gift of the sofa. 

Section 13, states the effect of the 

judgement of divorce. In other words, under 

our law today, if you leave assets to your 

v:ife and thenddivorce her~ the divorced 

wife takes, and that's contrary to 

proeable intent, and this bill chamges 

that, so that a divorce--operates 

generally speaking as a revocation. 

Section 14, deals with the revival 

or Wills. I don't know.hbW'much, Mr. Chairman, 

I chould go into this thing. I would just 

mention a fc~; of them. Our law is that a 

w111 is revived if t(J~ testator intended it 

to be revived. I::J other words, he makes will 

A, and makes will B, and then he tears up will 

B, and the question is whether A will be 

revived. We have our law presently which is 

that it depends upon the testator's intention, 

which means as a practical matter you get into 

a real ball of litigation. Somebody keeps 

an old will in the second drawer in his desk, 
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&nd he tears up a later one. Did be intend 

to revive the will in the second drawer 

in his desk? You cowld spend a lot or 

time trying to get into the legal side ot 

that, as I think you could see. 

Section 22 provides the manner in which 

a contract to make a will aust be established. 

In other words, in general it you're aaking 

an agreement with so.ebody to leave hia half 

ot your estate,it.'he would come ancl live with 

you or soaething like that. This is another 

comaon field ot litiaation, and this p~vision 

provides, fh.:"a statute of trauds under 

Which such an agree .. nt has to be in a 

contempor8neous writing instead of relying 

on this old ag~e .. nt. 

MR. HAWI:II'S: ; ua.ge , may I ask you 

a question? 

MR. CLAPP: Yes. 

PIR. HAWJCDS: Bearing directly on 

Section 22, if soMone were to make a 

contractual agreeaent say with his dearly 

beloved cousin to coae live with him, because 

be happens to like this cousin, and he's 

a sick m~n, and he knows he's a sick man, 
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somehow or another his cousin makes it a 

great deal better, bat he also has a wife, 

ar.d suppose then the provisions of the will 

gives everything to his cousin, now, in your 

opinion, sir, What would happen in those 

sets of circumstances, would the wife 

be able·to take anything back from the cousin or 

what? 

MR. CLAPP: Bow you're getting into 

elective share problems. I mean as to 

whether you co¥ld cut orr the spouse. That is 

the next bill. But the answer is that, as the la 

stands presently, you could cut off your wife 

without five cents. Under the elective share 

bill, wh1("h brings our law in conformity to 

the law in th~e-quarters or the states, you 

have to give her Ot'-> ·v~ird of your "augaented 

estate. 11 

MR. HAWKIKS: Yes, sir, but what I'm 

asking, what of these bills, if they were to 

pass into law, which provision under the set of 

circumstances I've given you, would prevail? 

MR. CLAPP: Wbieb agreement 

would be NO under this proposed bill? 

And su1•"'equently, your sole question 
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is to the eftectiYeDess Of the elective 

share provision, not under the statute, if 

! make myself clear. If the cousin 

eomes to live with the testator, because 

it's requested by tbe testator, because it 

22 

makes the testator reel better, and the testator 

dies, and the •ire is lett nothing in the 

will, but in the will there is provision tor a 

eontractualq~greement to give everything to 

the cousin because he liked the cousin to come 

live with him, who would be entitled to what 

when the decedent died under that set or facts? 

If both bills were passed, you could not cut orr 

the wife regardless or the fact that you have a 

aemorandu~ of a contract to devise. It would 

be applicabl~ to what passes under the will 

in excess or What r .:~._a •. 't~:J under the contract to 

devise. 

MR. HAWK:ms: In other words, the 

wife would prevail in both circumstances? 

MR. CLAPP: Tbe wife would get the 

elect! ve share. 

MR. HAWKIBS: To what do you look to 

make that determination? 

MF CLAPP: You look at the elective 
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share bill, and this bill, and I don't think it 

in any way conflicts with it except that 

you have to say that the elective share bill 

cuts through all otber law that is in conflict. 

11m. HAlfltii'S: '1'1lat is what I'm trying 

to find out, what provision 1n the elective 

bill, the elective share bill. 

a. CLAPP: '!'here is notllling in it. 

I would hope and believe that the courts 

would so find without having to say it, because 

it obviously overrides other situations. 

MR. HAW[I•s: Yes, sir, that is 

the problem that we're taoed with, we cannot 

openly assume that the courts will interpret 

something. !n other words, you're suggesting 

then that if the language is not there in 

1185, that to clarify th~t and make sure it 

is there so that it will not be conflicting 

witn a provision say in 1186. ~s that what 

you're suggesting? 

MR. CLAPP: I suggest that. 

MR. HAWKIN~: I'm sorry to interrupt 

you. Continue, please. 

MR. CLAPP: Well, I can keep on going. 

The pro\f ..4. ... !.:..1.1 as to intestacy, I believe, has 
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been refe rre4 to the surviving spouse 's share 

whGn the children are children or the 

surviving spouse, the surviving spouse 

receives $50,000 plus one-half of the balance 

or the estate over $50,000. This does 

away with our present law under which one-third 

goes to the surviving spouse and two-thirds 

to the children. If the children are 

infants, you have a guardian appointed under 

bond which is--does have premiums on--bonds 

are expensive these days. This is a very 

unfortunate status where there is a small 

estate under $50,000. 

Section 49 I might mention, because it is 

a pretty ~hocking situation in our law 

presently. If you have a solvent estate, 

E:ven if you have ar. \.l, ~ol vent estate, 

the estate can ·:·:aive the statute of 

limitations as to any creditor he likes. 

This is pretty norrible. This law changes 

that. There are several decisions in our 

courts to that effect. 

The statate as to abatement has been 

changed. Our cases are in hopeless conflict, 

what cl::cut abatement? It means where you don't 
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leave enough estate to pay all the legacies~ 

which legacies are preferred? There are a 

whole line or cases in New Jers~y~ involving 

gifts or real estate~ wh~ have a preference. 

Well 1 that is not necessarily the thought of 

aost people today. Real estate hasn't had 

tbe hallowed feeling that it had five centuries 

ago when this law was developed. 

Now 1 let me get to section--Assembly 

1185 which is as I say is the real policy 

problem that you gentlemen and lady have. 

Let me say first of' all in introducing 

it 1 I've argued before the New Jersey Supreme 

Court last May and repeated the same argument 

last December1 and still haven't had a 

decision orJ tl e constitutionality as to applying 

equitable distribut:' , ... tQ the divorce law 

retr.oactively. OrJe of the points I made in 

the course or the argument which seemed to 

register very strongly with the court 1 was 

that under Bew Jersey law, the good wife, the 

one that stays with the husband until his death 1 

sha can be cut out without five cents. Whereas 

th~ one who runs away and gets a divorce 1 

she ca~ get equitable distribution, and 
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t~o members of the Court asked me have 

we ever introduced a bill in this state. I 

said that three quarters or the states are 

contrary on this problem, and we have introduced 

a bill, I said, yes, in 1953. I drafted 

Title 3A, and we had a provision in there 

which was taken out because I didn't think it 

was good enough for the draft. It was in the 

lew York draft at the time. This bill 

presently is aore like the present Hew York 

law, and it is a complex field, yes. But 

I suggest to you that unless you make it 

complex you're not going to make it fair. 

And that in an outline is what the bill does. 

It gives the surviving spouse one-third of the 

augmented estr1:e. And it requires that the 

surviving spouse g·· ,,~ ,"'redit towards 

b~nefits derived from the deceased spouse from 

life insurance or from a tru8t or otherwise. 

And that's taken care of by this 11 augnaented 

estate provision" and in the second place, what 

must be included in the augmented estate, 

are transfers that have been made by husbands 

in order to beat the wife out of her share. 

In ott "'ords, in order to defeat the surviving 
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1 spouse's claim under the statute. This was 

2 the whole intent in the 1953 piece of legislation 

3 I referred to that had nothing in covering 

4 that situation. Under the New York law, 

5 you can include it but you have to say it's 

6· I "a retransfer," and therefore you bring it 

7 back into the estate, and that .akes it a 

8 pretty horrible piece of legfslation which I 

9 know you can all umterstand. 

10 So that in a word is the essence of 

11 this elective share bill which, as I say, 

12 New Jersey--New Jersey is way out of line 

13 with other states in the country. We have 

14 clients, I have ·clients, and I have one 

15 enormous I,/ weal thy person who did come 

16 over to this .~'::ate to beat his wife out of 

17 her share. I '11 1 . .se \he estate if this 

18 bill goes tbrou6h. We lawyers have these 

19 situations, but for the public good I very 

20 strongly am for the adoption of it. You'll 

21 find arguments pro and con. You will find 

22 my friend Mr. Saiber, and he and I have debated 

23 this before. He's opposed to it. You'll find 

24 as here that there's been many others of us 

25 
that fi:. 1 it is in the public interest to have 
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such a bill as this. You asked a question 

before, will it increase some litigation? Yes, 

it will, but on the other hand it will do, 

I think it will, it will do lt in the 

interest or a good purpose, and as I say, 

bring us in line with the rest or the country. 

The rest of the country is all stepped up 

to this problem. See, the whole common law 

tobk care or widows, they had a dower interest, 

all wealth was in real estate, and so is 

dower interest, which was a good way or 

taking care of the problem, and sore than 

that, we allowed dower in personal property 

in the old oo .. on law, so ~here was a 

certain si~~ ttaa t the wife would get--the 

aurvlving spo..:..·e, tl\e wife, they were thinking or 

and they didn't th~.ak t :'-at the bwsband could 

also be in shar:...r•g and getting tl!!is. And you '11 

find, even in the llagna Carta you' 11 find, 

speaking or the fundamentals oi our law, 

that life, liberty and dower ar~ singled out 

in the Magna Carta as very fundaMntal to 

our society. 

New Jersey has overlooked this in 

the pas~. We, since 1953, and there bas been 
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eeveral bills introduced, and they were not 

acted on. The court asked is there any bill 

being conaiclered at the present tiaei yea, 

there is, so tar it hasn't moved. Thank you, 

llir. Thank you very much. 

MR. HAWI:IKS: Are there any questions 

from the co .. ittee? Thank you very au~h. 

A M 0 R E S A R 0, Representing New 

Jersey State Bar Association. 

MR. AMORESAI'O: Mr. Chairman and 

members of the committee, I've been asked 

by the trustees of the New Jersey Bar 

Association to act as laison between the 

trustees anti ~he section on real estate 

probate and truat lt"fS that Judge Clapp 

was on to report ~he vie•:s of the New Jersey 

State Bar Association on Assembly bills 

1185 and 1186. 

I might state first that in 

connection with 1185 which is the elective 

share, it is the opinion of the trustees 

of the :New Jersey State Bar, that the 

public interest is strongly in favor or the 
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1 passage of..~ 

2 by Assemblyman Bate! also by Senator Clapp. 

3 It appears to be ~:n1 '•1ate device t .. or 

4 rewarding t'ai thfu1 s 

5 
··~-~-· I might 

6: of the comments C:Lapp mentioned, I 

7 ion that you 

8 had with one of' t;1esses that 

9 whether or not ~ 'b 1 'l'llould increase 

10 litigation. I don 1 ~ :i. t would j.ne rease 

11 the bothersome t -cion if you 

12 don't have this 1, :U' yo~;~ have the 

13 
r\? ;;~:e provisions made 

14 for peoplE:! other t: wi ; and the wife 

15 was not ·~wen consider a fair 

16 share, you t, situations the 

17 type of litigat s to difficult 

18 questions, lH :'luress and undue 

19 
influence, the t·ype that are 

20 
very difficul~~ ermina.tion, 

21 
very expensive. 

22 The type of litiga t you have under 
23 this bill, if a. s lt ·'' is pretty 

24 well set out arit l~t,; I think that the 
25 

implerc t on ifoxm Probate Code, 
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we •ve had the benefit or input of experts 

like Senator Clapp, and the very tine services 

of Mr. Bohlinser. I think that this bill is 

rather clear when tbe wife elects it, and 

definite guidtlines tell us what share she 

gets, what establishes this share and Where 

it comes from. I would say that in the 

sense or the difficult situation this would 

not be--I don't think that this--we can 

contemplate that tbis would increase litigation. 

On Senate bill 1186, which is called 

the big bill so.times, itt's a momentous 

bill. The Kew Jersey State Bar Association has 

considered this bill and considered bills 

that were previously introduced in the 

'72- '73 legizJ ature. We're strongly in 

favor except for erv..,.'; ~omment I would like 

to make. 

We reel that it tills g~ps in our 

present law. It gives a definite rule 

in cases where the case law has been varying. 

It would make it much easier tor people to 

dispose or their estates or f'or their estates 

to be administered. 

Nn~, the areas where the New Jersey 



Amores~no 32 

1 State Bar did make some comments are in 

2 connection with Section 22, and I'm dealing--

3 I have in front of me the Senate bill, I assume 

4 it's the same, but in Section 22, on page 8, 
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under Section 22, in the section line 2, 

are the words, "if executed." 

Now, it is the purpose of this section 

as we understand it, to enact sort or a 

statute or frauds and to deal with situations 

cQncerning contracts that are oral. But when 

contracts are not in writing, they don't have 

the sanctity of the provisions of this Section 22 

And we--it is the feeling of the trustees if it's 

meant to cover these oral ones, and you know 

you'll ru1e them out unless they have the 

word "execut.e·:" " the section should be changed so 

that they are covel'"',_~., 1\nd I believe that 

n~ither Senator ~lapp nor Mr. Bohlinger would 

nave any serious objection to that change. It 

would be an aid to the bill. lt reads, "a 

contract to make a will or devise, or not to revo e 

a will or devise or to die intestate, if executed 

after the effective date of this act can be 

established, et cetera--." The purpose of this 

is to r _,., e out agreements which are strictly oral 
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and add sOMthing to ~tbe written test that the 

law provi4es for or would provide for, and 

we think that the word "executed 11 would be 

limiting the scope or this so it applies only 

to the written agreements. So we think the inte 

or this is to say that if you have a written , 

it's not valid unless it comes under one, 

two.or three, and to have any agreement 

covered it would have to be "made"--

MR. PERKINS: Wo~~dn't you have your 

promise? You're asking for a clause tor 

oral contracts. Is that correct? 

MR. ANORESANO: Well, we're asking 

tor--we're asking for the section, this 

clause--this section to cover any contract. 

MR. PERK:rws: Don't you have then a 

statute Of frauds ~i~t problem, if 70U make 

provisions for 'Pal contracts, and wouldn't 

litigation be increased as a result 

or proving the contents of oral contracts? 

MR. AKORBSANO: I don't think I'm making 

myself clear. The scope of this, sir, is 

exactly what you say, and the scope or tbis is 

to say that a contract 1s not valid unless it-­

unless ~.t oovers one, two or three, But when 
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they raention a contract, and they say "if 

executed," that would then, if you have a 

34 

atrict interpretation, because of the word 

11executed," you would say only a contraat execut d 

or written is not valid. Now, we think that 

that is a limitation that was not intended, and 

therefore it should cover the whole deal. If 

they said in contrast 11 in order to make valid 

a aontract that is made, which could be oral or 

written" in order to be valid, it would then 

have to come under one of these tests. 

MR. PERKINS: If I understand the 

term executed, I believe it is synonymous 

with performed. I think you're going--

MR. _liMORESANO: Well, I think the 

general opin~~n would be it seems to mean 

signed. "Executed>' :1 '": certainly does mean 

performed in SC<ue areas, but I think in this 

area it would mean, it could mean, signed, theref re, 

we're saying if you want to rule out--if you 

want to put some test on contracts, put them on 

all contracts. 

MR. PERKINS: Let me go back to my 

original question, then. If you're saying 

all co: :;racts, do you want to include oral 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

-- 22 

23 

24 

25 

Amoresano 35 

contracts. Is that correct? 

MR. AMORESAMO: Yes. 

MR. PERIINS: And that is the only way 

you could prove all contracts is by expressing 

the verbiage contained in that contract or 

~how some type of partial performance? 

MR. AMORESANO: Well, under this, yes. 

In other words, if you didn't have this 

bill, that is the type of evidence that you 

would go in court with. Under this bill if 

the word is changed to 11made" then it would 

cover a contract that might otherwise 

be subject to that type of proof, say it 

is only good if there is a provision 

that the wjll states the provision of 

the contract. It's only good if there 

is an express rere.~..-enc·~ in the will, 

or if there is d writing signed. 

In other words, I think we're 

saying this: We believe this change would 

be an aid to what the commissioners have 

in mind. 

MR. PERKINS: Let me attack then what the 

commissioner has in mind. Wasn't the statute of 

frauds ~pplied where contracts are not 
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performable in one year and wouldn't that open 

a floodgate of litigation and also facilitate 

fraud with referenee to oral contracts? 

MR. AMOUSAKO: No, I think just the 

opposite, sir. In other words, it is just 

the opposite. This bill would cover any oral 

contract. This bill would put a test on 

all contracts. 

MR. PERKINS: Well, let me go through 

part one starting with line 3, "provisions of a 

will stating material provisions of the contract " 

that would be in writing. Okay? ''Express refere ce 

in a will to a contract and extrinsic evidence 

proving the tei"'I.S of the contract. 11 Express 

reference to the contract. You would have to ha e, 

essentially, ! believe, under the old contract 

law, the consider~tlm s and so on and so 

forth, three w:..•itings signed by independent 

people evidencing the contract. Again, you 

would have to have these essential provisions. 

MR. HAWK:m'S: What you then have is 

that these provide for writings which I believe 

would cover sufficiently the requirements 

under the statute of frauds. 

l.:t. AJiiORESAJfO: Yes, sir. 
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1 MR. PERKINS: But now you want to add 

2 oral contracts. 

3 MR. AMORESAIO: No, I just want to say 

4 instead of "if executed," the trustees would say 
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"if made." Otherwise, when you have 

"if executed," if that means in writing, 

when it wasn't in writing it's already fulfilled 

the provisions of this bill. It should cover 

all contracts, and it should say, if there 

is a contract, it ought to fill one of these 

three provisions, three requirements you had 

just mentioned, if you have any of those, 

you're all right. 

Am I making myself clear to the other 

aembers? 

MR. PERKl~S: I think I understand 

what you're Paying. 

MR. AMORE3AHO: In other words, 

the way it came up, sir, is t~~t the trustees 

were strictly in favor or this, and then 

there was an argument made by some people, 

they said, we think oral contracts ought to be 

allowed, and the vote of the trustees was 

no, we .. •d rather have this provision, and some 

gentleman raised a voice, we will--well, 
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maybe this thing doesn't mean to cover 

or place a limitation on all contracts because 

they use the word. "executed." And that is it. 

MR. PERICIIS: Let me ask you this: 

Do you think then because of the fact of the 

inclusion or oral contracts that there should 

be certain bare miniaums in the--in the 

writings as required in lines 3, 4, and 6? 

MR. AMORESAKO: Well, we thought you 

meant the provision number 2 and 3. 

Right. Well, I do ~ear the wisdom or the 

persons who drafted it. I feel that i! you 

have something in tbe will which has already 

all the material provisions of a contract, 

you have a pretty good proof and confi~ation 

of what rna~ have gone on. I think that is 

pretty good, and J .-.,.~nk that two--is t}\ere an 

express refere.•~e proving the terms of the 

agreement? And three--are the writings signed b 

the decedent evidencing the contract? I would 

think they are all better than the provisions 

we have today. The second suggestion there was 

a small matter. I think that someone, Senator 

Clapp referred properly to the fact 

that '~'hen trustees of the State Bar took 
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up this matter, they also had reservations 

and did not approve the paragraph 7B on 

page 5 which says in effect that an 

interested person signs a will, and both 

the will and the provision for him are 

not rendered invalid by his doing that. 

We Just feel that we want to encourage 

the validity or drawing wills, but we want 

to remove from the law those areas 

that usually lead to suspdcion and to 

litigation. We would much better prefer, 

we would prefer to bave the will remain good, 

but just as under the present law, not 

to permit that witness to take the gift that 

was made t~ him.. And I appreciate the view 

of Senator Clap_,.., that he prefers this, but 

he didn't feel this was a matter of sufficient 

moment. 

Now, there's my recollection that there 

is one other area that the New Jersey State 

Bar trustees did not--would desire a 

change in this, and it hasn't been mentioned 

by the previous speakers, because they had 

the benefit of the minutes of the trustees' 

meetings, which mentioned ~ection 22, the 
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mention or 7B, and which did not mention this ot •r 

item which I ha4 presented to the aeetings, 

and I know the action that was taken. I 

think I could say in confidence that the 

ainutes or the State Bar will be correctet.d 

to include wbat I'• about to say. 

Section 4 on page 4 provides what the 

testator, When he .. kes his will, can sign 

it or aeknowled~ it before at least two 

people, each of whoa shall sign it. Our 

present law requires that both or these 

witnesses be preseat at the same time. It 

was the reeling of the Bar when they first took 

this up in 197~, and it continues to be the 

reeling v: the Bar, as I remember what they 

did on Saturu~y, that it's not too auch to 

require, for the :;,,men ~ ty of so important 

a document, tha~ we at least have the two 

witnesses tbere so that each could 

corroborate the testimony or the others. Other­

wise the action or the testator at any time 

could be .ade with one witness at one time 

and another witness at a second time, and even 

though that goes back to the Statute of Wills 

as the Senator said. The trustees, my recollecti n 
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is, would prefer that that section read, after 

the words saying "each of whom witnessed," after 

the word "whom." should be "at the same time and 

in the presence or each other" which is 

our present law. Those are the feelings 

of the Bar. 

We feel we're doing this in the public 

interest to make it easier for the people to 

dispose of their estate, to fill gaps where there 

are gaps, and recommend the affirmative 

referral by this com.ittee to the Assembly. 

MR. HAWKINS: Sir, would you then--

would the Bar Association, if you have knowledge, 

be in favor of or contrary to the intent 

of the parar.raph--paragraph 5 on page 4, 

Section 5? 

MR. AMORESAMO: Th~y 're in favor of 

it, sir. I thtnk this would be in line 

as the Senator pointed out with maybe 

38 or 40 of the states--we're behind the 

other states. 

MR. HAWKINS: Then I have a question. 

You're in favor of the will being--not 

necessarily signed as long as--I'm sorry. 

Not necessarily witnessed as long as it's in 
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1 the handwriting and signature and is in 

2 the handwriting of the testator, but you're 

3 not in favor of Section 4. 

4 MR. AMORESANO: We're in favor of it. 
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We want to strengthen it a little. 

MR. HAWKINS: Then I'm still having a 

problem. You're saying that you have to 

have two witnesses in the presence of 

each other, but you're also saying that 

in the next section that you don't have 

to have any witnesses at all. 

MR. AMORESAHO: In the law there's 

always been some sanctity described to a 

holographic will, a will which is fully in 

the hand'.i'riting of the decedent, not prepared 

by some lawy~r and typed for him, and is 

considered to car::s u·.'t his intent. There's 

always been so~e sanctity in holographic 

wills, we have always done that in connection 

with servicemen as you gentlemen know, and 

in most states it's permitted with all of 

them, and that clearly is in contradiction. 

We're saying yes, let's have holographic 

wills so as not to carry o~r tradition in 

that ,\::ore, but we're--you're going through 

the rormat of executing a will, which happens 
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in 99 per cent of the cases. I say even 

aore than 99 per cent of the cases. It's 

the feeling of the trustees that this 

requirement that the two witnesses be there 

is not an undue requirement. 

MR. HAWKINS: Are there any questions 

for Mr. Amoresano? Thank you. 

We'll take a brief recess. 

S A M U E L s. SAIBER 

MR. SAIBER: Mr. Chairman and members 

of the House Committee, I shall be brief. 

I shall--I came here to talk about the 

so-called big blll providing for the augmented 

estate and elective r. >'"'t,s of the spouse. 

But first I ·1ant to briefly address 

myself to Assembly 1186, and just briefly 

touch upon some of the provisions, only those 

which I believe are not good provisions, for 

I would like this Senate to know that I truly 

believe that a great many of the housekeeping 

provisions of the Uniform Probate Code are 

good prov1s1ons and I am completely in accord 
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and appreciate the work of many dedicated 

prople, Professor Wellman, Professor Diab and 
I 

uny others who work for this and many, many 

of the House bills with respect to certain 

aspects ot this bill which has been touched 

upon earlier. 

I do feel that it would not be well, 

nor wise legislatiYely to reject the formality 

of execution of a will, and I address myself 

to Sections 4 and 5 simultaneously. 

A will by Which a person divests 

himself ultimately at the end of a lite~ 

time of everything that he has accumulated 

during a time of effort is the most solemn 

document that aan or woman could sign and 

every possi~le safeguard concerning the executio 

of that docwaent if' a prime thought .in the 

manner it should be done, and it should be 

safeguarded and kept intact. It is no great 

thing to ask that two witnesses be present 

at the same time with the testator or testatrix. 

Those of us who had been in the law and had 

occasion to execute wills, and I have had 

hundreds and hundreds, and I never had any 

problem with respect to calling two people and 
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having them stand there and smile and talk 

to each other and one signs and the other 

two sign, and that is the appropriate thing 

to do. And in the same vein, with respect 

to a holographic will, making it possible, 

this is Section 5, for some person to or 

persons to just write out in their own 

handwriting a will and subsequently having 

it offered as a will and in a very loose 

way, to me is a very dangerous situation. 

I can understand that under very specialized 

circumstances it is appropriate, and nobody 

will disagree with it. If we're going to open 

the door wide open and permit this to happen 

across the ~oard, I want to go into handwriting 

business I can see what can happen by way of 

all kinds of possible c)anges. 

I think the best way and the real way 

is to have a will executed with two persons 

present at the same time as the testator with 

all of the natural safeguards, and only as a 

special circumstance should a holographic 

will, as is presently the case, be valid. 

Now, with respect to Section 7, which remove 

prohibition of the testamentary gift of an 
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attesting witness. I think it's dangerous, 

2 I think it's bad. I think that anyone who 

31 is to take under tae will should not be 
I 
! 

41 
51 
6' I 

I 

permitted to quality as an attesting witness. 

If a person is a witness, that person 

because of the aspect or the problem we're 

7 talking about, tor want of better words, 

8 that person should be disqualified, if he's 

9 acting as a witness, and if he is a witness 

10 he should be not permitted to take. 

11 With respect to Section 23 which 

12 provides that a devisee who does not survive 

13 the testator by 120 hours is treated as if 

14 he predeceased the testator. I point out 

15 in our wills today on the taxation situation 

16 the aspect or the ma~ital deduction is 

17 tremendously important in order to achieve 

18 the highest degree of tax manipulation in the 

19 estate by taking advantage of the marital 

20 deduction. In most wills, we have a 

21 simultaneous death provision with the presumption of 

22 survivorship tor the spouse what haa the lesser 

23 -estate. 

z4 1 
Now, this also provides to the contrary. I' 

25 

I 
not going to make too much of an issue ot this. 

I 
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I suggest that it be looked at again for it has 

certain connotatioae or possible dangers involve • 

I very strongly oppose those sections, 9 and 10 

of the bill, which provide for the inco.rporation 

by reference or disposition or items or 

tangible property. 

Now, if you will, I project with you that I 

sake a will today, and say that my stamp 

collection, gun collection, coin collection, has 

been distributed amongst certain people in certa n 

ways, and I say, look at the letter that I wrote 

on the date of so an4 so that will tell you to 

11ve it and when and how to give it to them. No , 

just picture if that happens to get lost or it 

to get burned, or if tomorrow I make a new one 

or a year later l.fo.rget I had made one, 

the kind of thing~ tb~t can occur. The 

kind of misunderstanding of the intent of the 

testator that could COlle about merely by permitt 

me to have some reference to something else beca 

I'm about to change the will every day, only to 

say that some piece of paper that I wrote out, t t 

.ay be not available, cannot be found or 

I may have changed or may have burned or lost 

is bet~er. What is frequently done, and we lawye s 
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do it all the time, we say we 

it is in the certaia areas of 

advantage--and give that person a sealed letter 

as to what we would prefer to be done with 

it, silverware, porcelain, other iteas or 

antiques of aenti.ental value which is 

a preferable way and which does not involve 

the kind or dangers which we may be raced 

with here. 

Now, with respect to the disposition 

ot intestate auoceasiol'l, I submit that t·h!s 

.atter is purely a lecislative decision. We 

save $50,000. It is purely an arbitrary 

figure. It could be $40,000, it could be 

$60,000 or $30,000 or $70,000. I think that 

this is a .. tter strictly for legislative 

decision and ao I have not a right personally 

to say this ia necessarily a wrong figure. 

I want to save principal amounts or time 

for 1185. 

I said before that I had no problem 

at all with the housekeeping bills and yet, 

I have a very strong adverse feeling to this 

bill and I will try to demonstrate ay reasons 

tor it. 
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The State Bar representative caae 

here and expressed bia thoughts with respect 

to the trustees. Unfortunately I, and many 

others like nae, couldn't be present to give 

them our arguments so they didn't hear it. 

In the record before the Senate Judiciary 

Committee it was pointed out that in 

Rew York State they hadn't in any degree 

changed their will laws since 1828, 150 years, 

approximately. We ia New Jersey in 1953, as 

Judge Clapp pointed out, when he was then in 

the Senate and I bad the honor or being in 

the Asseably, he was the architect of Title 

3A and I had the privilege or putting it 

through, the Legislature and the Asaeably 

at that tirue, passed Title 3A, which ia 

very comprehensive £h:; very thorough and a very 

fine probate code, and it has stood the test 

ar time. It has worked out extremely well, 

except for some housekeeping details which 

might make it beeter, and it has worked extremely 

well. And there is no man better informed 

than my friend Judge Clapp in the area of that 

probate code. And now, we come to the point 

where you suddenly--there is sought to be 
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introdueed a bill which is so extreme, I 

don't know of another word that I could use. I 

say, gentlemen, there comes a t~e for all of 

ua when the position we occupy in governaent 

ia past and we 're 011t and if there ever 

was one ti.. I wish I was back on the 

floor ot the Asaeabl7 it would be to talk 

on this very sorry bill, because I think it's 

terribly wrong and let me get right to the 

issue. 

'1'here isn't any man or woman who, if 

they have a good aarriage and if they live 

together properl» don't provide completely 

for their wife and children. I use wife and 

children as against busband and children. 

~hey don't think in terms of one-third, they 

receive everything, they don't have to 

be mandated to do it. And probably 999 out 

ot a thousand cases. this happens, a 

husband leaves ever,thing he has to his 

wife and children. 

Now, picture tbe kind of circumstances 

that we can be taced with here; some of them 

were touched on before. A bad marriage, there 

are many marriages where people have been 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

'---"" 
22 

23 

24 

25 

Saiber 51 

separated 20, 30 years and certainly tor the 

30 years so.. provision ia made tor that kind 

or a circu.atance, but what about the tact 

that people are in the same household and 

haven't talked to each other tor 20 or 30 

years. They're hus'Dand and wire legally. 

•ow, we have the word co-habit that appears 

in this bill, who 1a to say whether or not 

they are co-habiting as man and wite or are 

not oo~habit1ng as .an and wire. 

Row, we haye the right today, and 

incidentally, there are a nuaber ot other 

states that haven't adopted this bill, and 

the record should show that a reterendua of 

a statewide Bar aeabership in one ot our 

largest statea, substantially defeated this 

bill when it came up for legislative attention 

and voted very greatly to disapprove this, and 

we have the figure in the record before the 

hearing that was held in Hackensack some 

time ago. 

Now, we have a situation, as it was 

pointed out by the chairman, where some 

aember of a fuily or a stranger has taken care 

of a ~erson who was sick, or incompetent, 
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and has to wear diapers, and has to be 

attended to, or where a husband has been 

52 

neglected by a legal wife, and she is automatica ly 

.andated to get one-third or an estate. It 

is absolutely wrong. It is absolutely 

wrong and should not be. I know of an 

actual case Where husband and wife got married, 

got on a plane to ge on a honeymoon to Puerto 

Rico, the plane crashed. I would say just 

because there is a marriage relationship, even 

though it is for ene ainute, that a spouse 

can inh•rit one-third of an estate? This 

is wrong. 

MR. HAWKIIfS: May I question you about 

that? Where would you find in either one of 

these bills wording substantiating what you 

just stated, if one took care of the testator 

for say a term ot years, and maybe the testator 

agreed to, contractually, with that person, to 

give him all or his estate; thereby effectively 

excluding anything to be gi•en to the wife, 

Where would you find in .these bills that the 

wife would have the opportunity then to take 

one-third? 

MR. SAIBBR: It does not say that if 
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somebody has tended fully to the testator, 

and has become the real object or his or her 

bounty that that testator or testatrix oan 

give the estate or substantially give the 

estate. I do not see that. I see that the 

wife or the spouse aas an elective share 

in the augmented estate. 

JllR. HAWKIRS: Yes, sir. Is there not 

a provision that states that except if there 

is a--I don't remember the provision, I'm 

looking for it. How, except that there is 

consideration given, if consideration is 

given, but not in the nature of what we're 

talking about, and it talks in teras or 

consideration whether--on page 1 of 1185, 

"the value or property transferred by the 

decedent at any t~me Luring marriage, to or 

for the beneflt of any person other than the 

surviving spouse, to the extent that the 

decedent did not receive adequate and full 

consideration in aoney or money's worth tor 

the transfer." But suppose the IUln or the 

testator transferred everything six months 

before he died to •his person who came in 

and tuok care or hia for all of his life; 
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would that be adequate consideration? 

MR. SAIBBR: That very well might be, 

except tor one thing1 that the very kind of 

person that would g1ye the kind of thing 

that money can't buy and love 24 hours a day 

and attention uader adverse conditions is 

not the kind or person who will ask for a 

contract or put it in writing or do it for 

consideration. It is for love, and affection, 

and what we are doing by this bill, and this 

is why I feel so strongly about it, we are 

taking away fro• a person, from ae 1 or you, we a 

taking away from .e my right, it you will, 

to take ay aoney and throw it down the 

sewer, or make an 1.proper investment or take 

a month's worth ot aoney to the racetrack 

and lose it. Is that the kind or thing that 

I could be held to account for? We are 

almost at the point 1 sir, if I may point out, 

and fOrgive my emotionalism, where we are 

next to the next step to mandate that all 

clildren should be treated equally in 

disposition. One may have married a millionaire 

and another may be crippled and another may 
I 

have gotten married and the third--this is not 
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right. We live in a society where there must 

be give and take. Now, there is a difference 

between the State of Wyoming and Utah and 

New Jersey. All kinds of conditions come into 

play. Let me give you a few other examples 

and I can give you a hundred. We could have 

a widow, for instance, a wife, who may have 

played around a little bit or who may be a 

fairly good housekeeper and he isn't 100 

per cent, and is she to be treated in the same 

manner as the wife who hasn '·t been a good wife 

all the way? We could have a wife who is 

mentally incompetent or partially mentally 

incompetent or senile; so what about the 

possibility now of golddiggers who will 

seek out we a.:. .. "'ly men so they can get married 

to them irrespectite o."' their age, so she 

can automatical~y mandate one-third of the 

estate. What about the reverse of that? 

Men who might seek young heiresses, the Patty 

Hearsts or what have you, try to interit 

from them, to try to render them helpless, 

if you will, overwhelm them, if you will, 

whatever. Gentlemen, there are a number of 

optior . ..: i~ this bill that have not been thought 
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through. 

I want to say, because it must be 

sald, that there is ao question in the world 

that mo:rall)',~. it is absolutely right and 

proper that a husband should leave to his 

wife and not cuu' her off and leave it to 

the mistress. There is a question, but 

the fact of the matter is, he has 

deliberately done this, unless a man is demented 

or someone else holds a gun to his head. But 

the problea is whetber you try to mandate this 

in the S~ate of' Mew Jersey, when our laws 

have worked out while this is going on, and 

there is no problem. Particularly I'm 

thinking of the elderly people who som.e call 

our great senior citizens. I'm getting to 

the point where I'm included in that group, 

but there cOJBes a tiae when ~hinge begin to 

happen and the best procection that we could 

uve for thea is to have thea go to a 

reputable law,er and aake out a will to do 

that which they know is proper aad f'a1r and 

right and they would do it, in the presence 

of' witnesses who are there when they sign it 

and who you have an opportunity to judge. 
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MR. HAU:IIIS: Let me ask you a question 

which involves with 70ur previous thought; if a 

testator has an adultress for a wife, everybody 

knows it; and is getting ready to divorce her, 

if he is successful in dtvorcing her prior to 

death, he effectively can exclude her from 

receiving anything. Is that correct? 

MR. SAIBER: I don't understand your 

q,uestion. 

MR. HAWIIWS: Say he divorces his 

wife on the ground or adultery and generally 

speaking our courts weuld take that into 

consideration, would they not, in effectively 

8KC1Uding her froa participation in the 

distribut~0n or the property? 

MR. SAIBER: I would think so. I don't 

know much about it, bu~, I believe, I think 

so. 

MR. HAWKIIIS: Then, for instance, he's 

successful in getting the divorce on the 

grounds of adultery, and effectively excluding 

her from participating in her share of the 

property, then would it be equitable in your 

aind to prevent hia from excluding her even 

thougt. she is an adultress and everybody knows 
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it, and he didn't have the opportunity to get 

the divorce because he died first? 

MR. SAIBBR: Well, I certainly think 

that you make a point that if a man intended 

to do something, and couldn't get to it, that 

there should be soae relief involved. I am 

completely for that which is the moral and 

right and proper th1Dg, but what I say is that 

a person has the independent right of action, 

and should not be mandated to do things which un er 

all circumstances apply and what of the 

working of vast injustices. I want to point 

out, I want to open your mind to another 

area of things. '!'here are marriages 

where they. happen to have made antinuptial 

agreements, they had children by prior 

marriages, they have properties; this 

bill applies whether it's a second, third or 

fifth or whatever marriage. You know, we 

primarily talk in terms of first marriage, 

husband, wife, children, and you might make 

out a case, you know, to want to protect them 

in every way. Now, this bill applies to every­

thing across the board, and that is why I have a 

problem with it. My problem is that the fact 
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or the matter is that to all intents and purpose 

we have had no problem with the fact that 

husbands take care of wives and children 

and vice versa every time there is a good 

marriage, and if it is a bad marriage or 

improper marriage or a no fault marriage or 

a no co-habit marriage, why mandate somebody 

to get something they should not or are not 

entitled to get? This is the whole point of 

the thing. 

MR. HAWKIWS: Before we get to that, 

sir, I would like to as~ Miss Donath, to 

:please take a note in our delfberations or 

this bill, to make sure we consider the 

possibil1tv of including something in All85 

to the effect that should a person die, 

which everyone is goir.:?; to have to, but if 

during that person's life he could have had 

a grounds or divorce, in a d~.vorce action 

which would have excluded a person from 

participating in his property while alive, 

maybe we should consider allowing for that 

same ground of attack once the person is 

dead. He may have distributed this property 

to someone else because or that action that 
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existed while he was alive. Do you under-

stand? I want that to be considered in our 

deliberations on the bill. 

MR. SAIBER: Just one further point 

and I thank the co.mittee for listening to 

me this long time and I ask your indulgence. 

I want to make this further point, that in 

the estate planning today in our sophisticated 

society where taxes impinge so heavily on 

every individual person's life, it is 

frequently iaportant, and we do this very 

often. I •1 very well say to a wife, when 

a husband has assets and the ability to turn 

a great deal of money too, Mrs. Jones, you need 

mot leave anything to your husband because if 

you die and it is added to his estate, it will 

be taxed a second time. He has ample of his 

own and he has earning ability. In your 

will, I would prefer that it all go to 

your children and the husband will consent. 

Now, these are the kinds of situations 

that we are being mandated against doing and 

I am troubled by the many, many things that 

I have said and many that I have not said 

because time doesn't permit. And again, I want 
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to thank tbe colllRittee for giving me this 

opportunity to talk to you. 

MR. HAWICIIfS: All right. Thank you 

very much, air. 
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N.ext we have on the list Mr. Gill Job. 

c. J 0 B, Surrogate Bergen County. 

MR. JOB: Thank you very much, Mr. 

Chairman and memb8rs of the Committee. 

I'll be very brief because the points, 

the specific points that I wanted to mention 

have been mentioned by several of the preceding 

speakez:-s. I'm going to repeat what I said 

at a separatt. hearing before the Senate Committe 

on these bills. .:'..nd ~hat is, simply that you 

all know the surrogates court in New Jersey 

is a court of competent jurisdiction. We do 

not handle disputed matters, because we do 

not have jurisdiction, of course, nevertheless, 

cognizant of our obligation not to overburden 

the court--the county court probate division 

with litigated matters. 

.1-c feel that in the analogizing these 
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provisions certain obJections that we had presen ed 

at a previous heariag have been taken care 

or. And I'd like to commend this committee 

and those who worked on this for eliminating 

what we considered to be those difficulties 

at that ti•. So• of them still remain~ 

They IU7 be aiaor points in the opinion, or 

course, or Judse Clapp, and an old friend 

whom I respect very highly, but these are 

.. tters that perhaps he is not interested in 

too greatly when it comes down to the .echanics 

ot the thing. 

I'm referring specifically to one 

ot the things that has been mentioned 

previously, that is the manner ot witnessing 

the execution or a will. I would like to add 

for the record that it is the concern of 

our surrogates that these matters or these 

standards not in any respect be lowered. We are in 

favor of both witnesses being present at the same 

time; likew-ise, we feel that as far as a witness 

being able to inherit is concerned that that 

is bad practice. I·think that that could 

be the basis for motivating quite a bit of 

litigation as far as the county courts' 

probate division are concerned. I could see 
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all kinds or litigation arising where 

situations like this are involved. Somebody 

who witnesses a will is there with another 

witness .. perhaps t.llerth is ~even collusion 

between the two witnesses as far as 

the attesting or a will is concerned. They 

turn out to be chiet beneficiaries or 

the estate. We could get into all sorts of 

litigation over that. I think it is bad 

practice. 

I would like to see the current law 

remain as it is, and there are certain 

other features of this that I believe have 

adequately been handled by the committee .. 

and on the ~ole .. I feel that actually these 

are good bills that these are bills that 

bave been necessarv f"or a period or time, 

and the Surrogates' Association as such 

registers no obJetttion to them. 

MR. HAWKIRS: Thank you very much .. Mr. 

Job. 

Next on the list we have Dr. John 

~. Rice, American Association of Retired 

Persons. 
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R I C E, American Association 

of Retired Persons. 

1IIR. RICE: Tb.aak you very much, Mr. 

Chairman, distinguished members of this 

comaittee. 

My name ia John T. Rice. I aa a 

retired law,er and a member of the American 

Association ot Retired Persons, and I appear 

before you today as the Chairman of the New 

Jersey Joint State Legislative Committee of 

the AARP, and the •ational Retired Teachers' 

Association, representing their combined 

aembership or over 312,768 elderly citizens 

of New Jersey. 

On the national level these two 

associations represent over 6.5 million elderly 

and ret~d persons. In their behalf the 

associations are actively supporting the 

concept of probate reform and, more specifically, 

the Unifors Probate Code, before the legislative 

bodies of the several states through joint 

state legislative coamittees such as that 

which I ~present ia my appearance before you 

today. 
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For years these associations have 

received ever increasing complaints about 

obsolete inheritance laws and irrelevant 

65 

and expensive procedures that have been with 

us for decades; so long, in fact, that 

we tend to discount the frustrations 

and probleu they generate. In aany cases 

the reaction has been extreme, uny 

individuals choosing to give away half or all 

they own in settiag •P Joint ownerships solely 

to avoid the archaic aDd costly probate 

aachinery. This reaction is understandable 

but hardly an adequate solution. 

As a result, the association determined 

that thg laws must be changed to bring the 

probate prvcess into conformity with the 

needs and wishes oi the average American 

who wishes to insure the orderly distribution 

or his estate but tor whom expensive estate 

planning is simply mot feasible. It is 

the considered opinion of these associations 

that the coaprehenaive model state law known 

as the Uniform Probate Code is an intelligent 

and workable rerona; and, as such, we have 

endorsed and supported it in our published 
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legislative goals since 1971. 

Without getting into any extensive 

detail or comparison with present New Jersey 

law, which I'm sure will be presented to you 

by other more qualified witnesses, I would 

like to take a few ainutes to highlight those 

provisions of the Uaiform Probate Code 

which we feel are ot primary importance to 

the elderly. 

We believe that the passage of the 

Uniform Probate Code will enable persons 

of ordinary aeana to pass on their property 

at death with fewer delays, less cost and 

aost importantly, with the assurance that 

their wishes will be carried out. The 

Probate Code accoaplishes this result by 

simpltfying the making and probating of a will. 

Just as importantly, the code relieves 

aost persons in ordinary circumstances of 

the necessity to aake such wills by providing 

a modern intestate succsssion plan that 

reflects the intentions of most people. Studies 

have shown that most persons or modest 

means want their estate to pass entirely to 

the surviving spouse. Whereas most statutory 
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estate plana still divide a decedent's 

property between the spouse and other relatives~ 

often including collateral relatives. 

Under present statutes~ people are 

forced to make wills simply to avoid the 

undesirable effects of the law. 

Present statutes also contain other 

provisions which tend to force people to make 

wills: Wills are commonly used to name 

family members to administer estates 1 · the 

Uniform Probate Code sets up the order of 

priority for adainistration beginning with the 

surviving spouse. Today 1 wills are used 

to avoid common disaster problems 1 under the 

Uniform Pr~bate Code a spouse must survive 

the decedent c:.r five full days. 

Today 1 old leg~.tl ... '""rmalities throw 

considerable doutt on the validity of a will 

made in one state when the testator later 

takes up residence in another state. Under 

the Uniform Probate Code there would no longer 

be necessary to aake a new will when a person 

took up residence in another state Where the 

code had been enacted. 1 l'or it recognizes 

the vali~.1 ty o1· "foreign" wills. 
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For taoae wbe prefer to control their 

•states by tbair owa will, tbe code also 

otterl aoae aipitieant iaprove•nts. Under 

it, a simple signed statement is valid as a 

will, and even if t .. witnesses are used 

tor additioaal safety, the code peraits the 

will to be probated without calling the 

witnesses to court atter death. In short, 

the will would have a presumption of validity 

unless challenged by any interested party, 

at which ti.a a court proceeding would be 

convened to deteraine ita validity. 

The code also slices away a lot of 

red tape and reduces procedural requirements 

relating to inheritance. By offering 

procedures for inforaal probate and admin­

istration; tbat is, without court supervision, 

the code reduces the need for a lawyer 

in every estate and the need to wait months 

or even years for an inheritance. The 

simplicity and speed of code procedures 

were to shorten delays and lower the expense 

of settling small, trouble-free estates. 

The code provides modern sensible 

laws relating to the right of election of a 
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surviving spouse and to guardiansh;ps, 

conaervatorships and other means for 

handling the affairs or persons who are 

incapacitated by illness, advanced age or 

other disability. The code provides for 

powers or attorney that remain good in spite 

or incompetency, so that persons who expect 

difficulties in managing for themselves can 

arrange for others to act for them. 

In conclusion, let me say that our 

legislative committee here in New Jersey as 

well as two national associations in 

Washington, would like to express our 

appreciation for the fine work done by 

the Naticnal Conference of Commissioners on 

uniform state laws in furtherance or the 

Uniform Probate Cc..te, Jpecifically, the 

hard work by Dr. Richard Wellman, W-e-1-l-m-a-n, 

Educational Director for the Commission, 

who has testified before this committee 

previously. It is to the credit of Dr. 

Wellman and his colleagues that the number 

or states which have enacted Uniform Probate 

Code is now seven. Worth Dakota, Minnesota, 

Arizon;:l, . Alaska, Maryland, Colorado, and Idaho. 
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We are associating ourselves with many comments 

made to this comaittee by the Conference 

or Commissioners and ask that you give them 

your closest attention in your deliberations 

on this legislation. 

We also command Judge Alfred Clapp 

and his comaittee tor their careful and 

constructive efforts to bring the desirable 

provisions of the Uniform Probate Code to 

•ew Jersey. 

Thank you very auch for your kind 

attention. On behalf of over 312,768 elderly 

citizens of New Jersey we urge that you 

recommend the wholesale enacement of the 

Uniform Probate Code in the full legislature. 

Thank you very aueh. 

MR. HAWKIBS: Mr. Rice, do you have any 

knowledge whether or not all of these 

states that have enacted the Uniform Probate 

Code have enacted it in the entirety or have 

there been changes in any sections? 

MR. RICE: I don't think they have 

enacted everything in its entirety; in other 

words, there are variations to the Probate 

Code. I think that basically most or the 
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desirable provisioas have survived, and 

that they have beeD enacted into law. But 

some states have the same problem just like 

in New Jersey, they don't want to just wipe 

the laws out that are existing and start 

over so to speak. 

MR. HAWKIJfS: Are there any other 

questions? 

Thank you very much, Mr. Rice. 

We'll stand adJourned to two o'clock. 
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AFTERHOOJI S E S S I 0 Jf 

MR. HAWliJIS: All right. We'll call 

the afternoon session or public hearing on 

All85 and All86 to order. It is now 2:13 

p.m., and we have two witnesses who are 

scheduled tor this afternoon's session. First, 

we will have Rose .. ry Higgins Case froa the 

State Bar Special Ca.mittee on Wo.en's 

Rights. 

ROSEMARY C A S S, State Bar 

Special Committee on Wo.en's Rights. 

MRS. CASS: Thank you. And it is 

a real pleasure to be here to speak this 

afternoon on behalf of the New Jersey Bar 

Association Comaittee on Women's Rights. 

It is personally gratifying to me as 

an attorney with a specialization in the field 

or the estate wills and trusts, because I have 

long been deeply iaterested in the present 

inequity of our inheritance laws. 

While our committee studies the bills 
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that are before you from the vantage point 

of the rights or woaen, nevertheless, I 1d 

like to point out that these bills, while 

4 benefiting women, will yet benefit men 

5 
in a number or situations. 

6 
There are today more and more women 

7 
who are employed, and who have assets or 

8 
their own, and there are wills that are 

9 
drawn by women cutting off their husbands. 

10 
Today much of tbe wealth or this 

11 
country is concentrated in the hands of women. 

12 
It would seem only fair that the wealth 

13 
that either a man or a woman has, when he 

14 
has wealth, that either a man or woman 

15 
has ahar~d all his life with the other 

16 
person, it s;.ould at least upon death 

17 
be shared to some extt:nt as well. 

18 
Additionally, the bill which 

19 
I don•t believe is for your ~onsideration 

20 
today, on the abolishing or dower and 

21 
,_. curtesy, but is part or the total package 

22 
or the probate code, will eliminate the 

23 
situation that sometimes occurs when spouses 

24 
redo deeds under reasonable situations 

25 
where the property should be sold. 
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1 As you are, I'• sure, well aware, New 

z Jersey is one of the states that is most 

3 antiquated in the probate field of any state 

4 in the country. Mearly every single one 

5 or the co.-on law states, I think we are 

6 one or the.:only two states in the union 

7 which does not impose some restriction 

8 on the rights of a spouse to disinherit 

9 the other. 

10 Traditionally this has pointed to 

11 some ca;ttal and ·so.e related size of 

lZ holdings or the decedent rather than needs 

13 of surviving 'pouae. Both or our neighboring 

14 states, Pennsylvania and New York, tbe 

15 latter for .any years, has had far more 

16 
equal1~y regarding distribution of 

17 property by testate and intestate succession. 

18 Additionally, this retention of the 

19 concept of dower or curtesy is--impedes 

zo the free alienability of real estate at a time 

Zl in histony when it is highly undesirable - zz to do so. 

Z3 The various changes that are proposed 

Z4 by bills All85 and All86 would among other 

zs 
things be consistent with the change in the 
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law that was promulgated by New Jersey Statute 

2A:34-23 providing tor equitable distribution 

upon divorce. 

It was my privilege to serve as a 

member of the commission which proposed the 

change in the divorce laws in 1971. We 

considered the question of equitable ,· istributio 

at that time, but because of the inheritance, 

we didn't feel we could go so as far as 

to recommend a division of property on 

the dissolution of marriage, when it was 

not mandated on the death of a spouse. 

So we're wer7 happy that the legislature 

at that U.me moved aaead and incorporated 

the conae}•C C' equitabl t 1 ' otr1bution. 

But ~. unusual situation is about 

to prevail, that 1~ ' ~ter to divorce a 

spouse if you rc <i out tl:bc he's about to 

cut you off under his will. T•·en it is 

imperative that our inheritance aws be 

changed to provide at the least .for a 

statutory share of the decedent's assets, 

and indeed, for a more equitable share of 

the intestate estate to the wife as is 

presentl v nrovided in All86 wherein the first 
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$50,000 ot the intestate estate would pass 

to the surv~ving spouse. 

We also are gratified to see the 

decision in the legislation presently 

before you of the provision dealing with 

the situation where a couple has been 

separated tor a period of 18 months under 

such conditions, as would have enabled 

either o~e ot thea to obtain a divorce on the 

grounds ot separation. This prevents 

equitable distribution, which otherwise 

could occur Where a couple has been separated 

tor many years, and tor some religious or other 

reasons, never did obtain a divorce. It 

would seem in that situation to be inequitable 

to have a wire or husband come in after years 

of separation and aow claim a statutory share 

ot the other's assets. 

I want, I think, because I know that 

you have heard the very eminent and highly 

technical testiaony this morning ot Judge 

Clapp and othePs, who have studied the bills 

at very great length, to simply conclude, with a 

plea that really co•s on behalf or the women 

or the state, as I mentioned before, most common 
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law states, an~ of course, all your 

community law states impose restrictions 

on the right of one spouse, to disinherit 

the other. Tbe maJority of wives in this 

country are still not employed outside ar their 

homes. Their basic function is that of 

homemaker, a nonremunerative occupation 

yet one which if it were necessary to pay 

tor the task that a typical wife and mother 

performs, would cost the average husband and 

eather many thouaaads of dollars a year. 

Por modern society has dictated and 

justly so that the typical husband will be 

paid for his eaplo~nt outside ot the home. 

It hasn't yet found an answer to the question 

of how to j~3tify and compensate the equally 

important work tL.~ ... !ll! done by the wife and 

mother in the hoae. Because of this 

women are frequently at great disadvantage in ou 

aoney oriented society. As well as they are 

dependent largely upon their husbands for 

whatever money they bave. 

In the well-functioning marriage, this 

is not a serious problem, but it can become 

the s~urce of much friction in tbe unstable 
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situation. 

It the wire has not yet been previously 

employed, she may soaetime at a later· age 

in lite, when eaployable skills are just 

rusty or even •onexistent, be compelled to 

seek employment, because what the husband 

bas left is not adequate to support her. 

!he sadder situatioa, however, is the 

gross inequity resulting, not infrequently, 

when as it currently permitted in our 

•ew Jersey law, a husband upon death, for 

whatever reason, cuts his wife orr either wholy 

Gr partially in his will or by his lifetime 

gifts. Only meager protection is afforded the 

wife by her dower interests in any real 

estate which the .an ma~ own in his own 

name. 

We have a saying in' law school, you 

could leave it all to the dollies and the follie 

in New Jersey and any lawyer can tell you how 

.any times property--real property has been 

put in a corporate aaae or in the name or a 

partnership in order to avoid even the dower 

right of a spouse. 

Our state has always upheld and promoted 
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the welfare ot a laa1ly. We believe that it's 

long passed ti.e tor the state to give 

recognition to the illportant role ot the woman 

in the raaily and to insure that her e~uality 

or partnership in t-. marriage is given real 

protection by these .uch needed changes in 

our inheritance laws. Thank you very much. 

MR. HAWI:II'S: Thank you very auch. 

Are there any questions? 

MR. BAH: Mrs. Caaa, I could have 

asked this question ot one of the other 

witnesses .. but I saw that you would be coming 

and I did not ask it because it pertains 

to women. As you can see from the bill, 

I'm a cv sponsor, aad I am very much in 

&~pport or bc~h these bills actually .. but 

a prominent law,ei· ln my area presented 

ae with a set vt facts which involved bia 

own family .. and I Just wondered if you have 

any thinking on this? Someone in his 

tamily .. say wife n-.ber one, ran a business .. she 

was the priaary penon in the business. although 

the husband had sa.ething to do with it, she 

died and lett the surviving husband and two 

childr<~n everything. In the course ot a couple 
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1 or years the buaband remarried and assuming 

2 that these billa pass, that husband will be 

3 ·prevented from leaving these children at least 

4 one substantial portion or what be received 

5 from his wite; so do you have any thoughts on 

6 how to rectify sucb a situation or indeed should 

7 it be rectified? 

8 MRS. CASS: or course, one of the things 

9 they could have done, 'especially if this was a 

10 substantial business, was that the first wife 

11 in her will should have provided that say, for 

12 instance, the marital share would pass to the 

13 husband and the other half interest go to the 

14 children or possibly even be put in a 

1S receiver trust to the husband which would 

16 remain or go over to the children. I think that 

17 Just careful will-drafting will prevent this 

18 kind of ine•uity from resulting. I could think 
' ' 

19 of another incident that I heard of, where a 

20 contrary situation arose where a wife had 

21 
'-

put her husband in business and the business was 

22 in the husband's name although the money had 

23 been in reality provided by the wife, and sub-

24 sequently, several--quite a number or years 

25 
later, he ·began or be became apparently 
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1 disenchan~ed with the Wife and lett 

2 everything to a paraaour and the wife had 

3 no recourse upon his death, because she was 

4 entitled to no statutory share, while 

5 she had given him the money, she had given it 

6 to him and she--in the case that ensued, 

7 they didn't go to court, they apparently 

8 settled it for a pittance on behalf of the 

9 wife. But, this inequity could have not 

10 arose at least she would have been entitled 

11 to her share. 

12 MR. BATE: This would be an antinuptial 

13 agreement, Which would help much of it, and it 

14 would be up to the husband to volunteer or 

15 
MRS. ~ASS: That is another problem. 

16 
To handle the situation of the second marriage 

17 and I think wherev('.c l..>ere is a situation 

18 with people witn a sizable amount of assets for 

19 their children from the first marriage, they 

20 would wisely consider an antinuptual agreement 

21 
given this law, as is done in New York, presently, ... 

""' --
22 this law, as is done in New York, presently, 

23 they will protect t'tle rights of the children of 

24 the first JUrriage to receive what has been 

2S the inheritance from the parent or the first 
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aarriap Who 41ecl. I don 1 t think 1 t 1 s been 

auch or a problea 111 Hew York. 

•. RAW&DS: It there are no turtl!aer 

•ueat1ons, we wiab to thank you tor your 

testiaonr. 

Since Kr. Dia'b baa not shown up--

did anrone have word tr~ him--having heard 

ao word, we '11 bereb7 declare this tt.ear1Dg 
' 

to be ter.iaated. 

Thank you, everrone I tor your attendance. 

(Whereupon, the bear1n& was concluded.) 

••••• 

CBR!IPICA!E 

I, JOD M. DiBLASIO, a Certified Shorthand Reporter 

and Notary Public ot the State or Wew Jersey, hereby 

certify that the foregoing is a true and accurate transcrip . 
ot ay stenographic notes. 

JOB •• DiBLASIO, C .S .R. 

. ···.': 
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Appendix A 

Chart showing 1972 bill source 
for provisions of 
A-1185 and A-1186 
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S~nate 3ill No. 1006 and Assembly Bill No •. 1185 - An Act 

granting the surviving spouse the right to an elective share of that 

decedent's estate, etc •.. 

Section Prior .Bill 

1. • ~ ..•..• changed . •.•..•.•.... _ •. ·. Senate Bill No. 899, sec • '3 

2. •••• ~ ••• ch~geq •..•••••••...••• Senate Bill No. 899, sec. 2' 

3. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Senate Bill No. 899, sec. 4 

4. .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Senate Bill No. 899, sec • 5 

5. . .. . . . . . • . changed . ....... . . . . . . . Senate Bill No. 899, sec. 6 

6. . . . ... . . . . . . . . . . . . . . . . . . . . . . . . . ~ . Senate Bill No. 89~, sec • 7 , 
7. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 'Senate Bill No. 899, sec. 8 

a. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . New: 

-~ . } 

·' 
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Senate Bi 11 No. 1007. and Assen1b1y Bill No. 1186 An 

Act concerning decedents' estates, etc. 

Section 

1. • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

2. 

3. 
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16 .. 

17. 

18. 
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22. 

23. 

b.' . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
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Prior Bill 

Definitions 

Senate Bill No. 2274, sec. 16 

Senat&,Bill No. 902, sec. 1 

Senate Bill No. 902, sec. 2 

New 

Senate Bill No. 902, sec. 4a 

Senate Bill No. 902, sec. 5 

Senate Bill Np. 902, sec. 6 

Senate Bill No. 902, sec. 8 

Senate Bill No. 902, sec. 10 

Senate Bill No. 902, sec. 11 

Senate Bill No. 902, sec. 3 

Senate Bill No. 902, sec. 7 

Senate Bill No. 902, sec. 9 

New 

Senate Bill No. 902, sec. 4b 

Senate Bill No. 2274, sec. 17 

New 

Senate Bill No. 2277, sec. 3 

New 

·Senate Bill No. 2277, sec. 1 

Senate Bill No. 2277, sec. 2 

Senate Bill No. 1104, sec. 1 

Senate Bill No. 2275, sec. 2 
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Section Prior Bill 

24. • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • Senate Bill No. 2275, sec. 3 

25. • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • Senate Bill No. 2275, sec. 4 

26. . . . . . . . . . ... . . . . . . . . . . . . . . . . . . . . Senate Bill No. 2275, sec • 5. 

27. . . • ...•.............•.•••....•.•.. Senate Bill No. 2275, sec • 6a 

28 .. • • • • • • • • • ~-. change.d ••••••••••••• Senate Bill No. 2275, sec. 6b 
I 

f-· 
29. Senate Bill 2275, 

I 
• • • • . . ~ . . . . . . . . . . . . . . . . . . . . . . . . No. sec.; 7 

I 30. Senate Bill No. 2275, Sa ••••••••••••••••••••••••••••••• sec • 

31. . . . . . . . . . . . . . . . . . ... . . . . . . . . . . . . Senate Bill No. 2275, sec • Sb 

3:2. ~~ ............................... Senate Bill No. 2275, sec. 10 

33. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Senate Bill No. 2275, sec. 11 

34. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Senate Bill No. 2275, sec. 12 

II 35. .....•..................... •.• .. Senate Bill No. 2326, sec. 6 

36. . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . Senate Bill No. 903, sec • 1 

37. . . . . . . . . . . . . . . . ~ . . . . . . . . . . . . . . . Senate Bill No. 903, sec. 2 

38. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Senate Bill No. 903, sec. 3 
" 

39. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Senate Bill. No. 903, sec. 4 

40. . . . . . . ... . . . . . . . . . . . . . . . . . . . . . . . Senate Bill No. 903, s.ec • 5 

41. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Senate Bill No. 903, sec. 6 

42. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Senate Bill No. 903, sec. 7 

43. . . . . . . . . . . . -.. -..•...•........ •· ..... Senate Bill No. 903., sec • 8 

44. • • • • • • • • • • • • changed •••••••••••• Senate Bill No. 903, sec • 9 
. 

45. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Senate Bill No. 903, sec. 11 

46. ...••.•..•.•..• ~ ............. ;~ Senate Bill No. 903, sec.• 12 

47. • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • Senate Bill No. 905, sec. 1 

48. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Senate Bill. No. 905, sec. 2 

49. ~ • • • ·• • • • • • • ~~ba~ged •••• • ••••••• Senate Bill No. 2276, sec. 2 

so. ••••••••••••••••••••••••••••••• senate. Bill :Ro. ·2276, sec • 3 
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Section Prior Bill 

51. • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • Senate Bill No. 2276, sec. 5 

52. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Senate Bill No. 2274, sec. 2 

53. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Senate Bill No. 2274, sec. 3 

54. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Senate Bill No. 2274, sec. 4 .. 
55. .• ••••••••••• ch .,.nged • ••••••••••• Senate Bill No. 2274, sec. 5 

56. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Senate Bill No. 2274, sec. 6 

57. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Senate Bill No. 2274, sec. 7 

58. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Senate Bill No. 2274, sec. 8 

59. ••••••••••••••••••••••••••••••• Senate Bill No. 2274, sec • 12 
,_ ___ 

---- .,------·---·-------------

I 60. . •••••••••••••••••••••••••••••••• Senate Bill Ro • 2274, sec • 13 

! 61. Senate Bill No. 2327, 2 • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • sec. 

62. . . . . . . . . . . . . . . . . . . . . . . . . . ... . . . . . Senate Bill No. 2327, sec • 3 

63. . . . . . . . . . . . . . ... . . . . . . . . . . . . . . . . . Senate Bill No. 2327, sec • 4 

64. • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • Senate Bill No. 2327, sec. 5 

65. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Senate Bill No. 2327, sec. 6 
• 

66. . . . . . . . . . . . . . . . . . ... . . . . . . . . . . . . . Senate·Bill No. 2327, sec • 7 

67. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Senate Bill No. 2327, sec. 8 

68. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Senate Bill No. 2327, sec. 9 
~ 

69. . . . . . . . . . . . . . . . . . . . ~ . . . . . . . . . . . . Senate Bill NO. 2327, sec. 10 

70. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Senate· Bill No. 2327, sec. 11 

71. . . . . . . . . . . . . . . . . . . . . . . . .• . . . . . . . . Senate Bill No. 2276, sec. 4 

72. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Senate Bill No. 2274, sec. 9 

73. . . . . . . . . . . . . . . •.• ........•......... Senate Bill No. 2274, sec • 10 

74. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Senate Bill No. 2274, sec. 11 

15. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Senate Bill No. 2276, sec. 6 

76. . . . . . . . . . . . . . . . _ ..•.......... •.• .. Senate Bill No. 2326, ses;: • 3 

77. •••••••••••••••••••••••••••••••• senate Bill llo. 2326, sec • 4 
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§.ection Prior Bill 

78. • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • Senate Bill No. 2326, sec. 5 

79. • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • Senate Bill No. 2326, sec. 7 

so. • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • Senate Bill No. 2326, sec. 8 

81. • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • Senate Bill No. 2326, sec. 9 

82. . . . . . . . .. . . . . . . . . . ... . . . . . . . . . . . . . Senate Bill No. 2326, sec • 10 

83. • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • Senate Bill No. 2326, sec. 11 

84. . . . . . . . . . . . . . . . . . ·-. . . . . . . . . . . . . . Senate Bill No. 2326, sec. 12 

• 85. Senate Bill No. 2326, sec. 13 • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

86. • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • Senate Bill No. 2274, sec. 15 

87. • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • Senate Bill No. 2293, sec. 1 

sa. ' .•.•.•...•........•.•........••. Senate Bill No. 904, sec. 1 

89. •••••••••• changed •••••••••.••••• Senate Bill No. 2275, sec. 9 
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