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Notice of Appeal.

New Jersey Supreme Court
Filed April 14, 1926.

R obe rt  S t u r l a , Jo h n  M il l e r  
and Ch a r l e s  R e if f , 

Plaintiff s-Respondent,

vs.

T h e  Ce n t r a l  R ailroad  Co m-
p a n y  o f  N e w  Je r s e y , 

Defendant-Appellant.

Action 
at Law.

10

To: St o k e s  & M c D e r mo t t , E sq s .,
Attorneys for Plaintiffs-Respondent. 20

S ir s :

P l ea s e  t a k e  n o t ic e  that the defendant-appel-
lant, The Central Railroad Company of New 
Jersey, hereby appeals to the Court of Errors 
and Appeals from the whole and every part of 
the judgment entered in this cause, on the fol-
lowing grounds: first, that the New Jersey Su-
preme Court erred in giving judgment for the 
plaintiffs-respondent, Robert Sturla, John Miller 
and Charles Reiff, instead of for the defendant- 
appellant, The Central Railroad Company of New 
Jersey; and second, that the said New Jersey 
Supreme Court erred in affirming the judgment 
of the Monmouth County Court of Common 
Pleas.

Dated, April 8th, 1926.
W m . A. B a r k a l o w ,

Attorney for Defendant-Appellant. 4O
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Rule of Affirmance.

NEW JERSEY SUPREME COURT.

10

R o be r t  S t u r l a , Jo h n  M il l e r  
and Ch a r l e s  R e if f , 

Plaintiff s-Respondent,

vs.

T h e  Ce n t r a l  R ailro ad  Co m-
p a n y  o f  N e w  Je r s e y , 

Defendant-Appellant.

Action 
at Law.

The cause having been duly argued at the 
October Term, 1925, of this Court by DeVoe 

20 Tomlinson of counsel for the defendant-appellant 
and Stokes & McDermott and William Harts- 
horne of counsel for the plaintiffs-respondent, 
and the Court having considered the same and 
linding no error in the record of proceeding in 
the Monmouth Common Pleas Court;

It is thereupon o r d e r e d  a n d  a d j u d g e d  that the 
judgment of the said Common Pleas Court re-
moved by appeal in this cause be affirmed with 
costs; and that the record be remitted to the 
Monmouth Common Pleas Court to be proceeded 
with in accordance with this judgment and the 
practice of said Court.

Entered March 26, 1926, on motion of
S t o k e s  & M c De r mo t t , 

Attorneys of Plaintiffs-Respondent.
A true copy

40 E d wa r d  J. K e l l e h e r , 
Clerk.
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Summons.

T h e  St a t e  o f  N e w  Jer s e y  t o  T h e  Ce n t r a l  R a il -
r o ad  Co mp a n y  o f  N e w  Je r s e y :

You are summoned to answer the an-
nexed complaint of Robert Sturla, John 

(l . s .) Miller and Charles Reiff, in an action W 
at law in the Monmouth County Com-
mon Pleas Court. And take notice that 

unless you file your answer to said complaint 
with the Clerk of the said Monmouth County 
Common Pleas Court, at Freehold, within twenty 
days after the service upon you of this writ and 
the annexed complaint, the plaintiffs may pro-
ceed in the suit and judgment may be entered
against you. 20

Witness Hon. Rulif V. Lawrence, Judge of the 
Monmouth County Common Pleas Court, at 
Freehold, this eighteenth day of August, nine-
teen hundred and twenty-four.

Jo s e ph  M c De r mo t t ,
Clerk.

St o k e s  & M c D e r mo t t ,
Attorneys.

30

40
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Complaint.

MONMOUTH COUNTY COMMON PLEAS 
COURT.

10 R ob e rt  S t u r l a , Jo h n  M il l e r  
and Ch a r l e s  R e ip f ,

Plaintiffs,
vs.

T h e  Ce n t r a l  R ailro ad  Co m-
p a n y  o f  N e w  Je r s e y ,

Defendant.

Action 
at Law.

The plaintiffs, Robert Sturla and John Miller, 
residing in Farmingdale, Monmouth County, New 
Jersey, and Charles Reiff, residing in the Vil-
lage of Adelphia, Monmouth County, New Jer-
sey, show that:—

1. That plaintiffs each have a cause of action 
against the defendant involving a common ques-
tion of law and fact growing out of the same 
transaction.

2. On or about the twenty-second day of July, 
1924, and on divers days prior to and after that 
date and on all the days hereinafter mentioned, 
the defendant owned and operated a railroad 
leading from Freehold to Matawan in Monmouth 
County, New Jersey, which at Matawan made 
connections with another branch of the said 
railroad for the city of New York.

3. The plaintiffs are business men employed 
in their respective lines in the city of New York

40
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Complaint.

and reside in Monmonth County, New Jersey, as 
above set forth, making daily trips to and from 
their offices over the railroad line above de-
scribed operated by the defendant, and on or 
about the said twenty-second day of July, 1924, 
they were passengers and in company with each ]() 
other on the train operated by the defendant, 
leaving Jersey City at 4:42 Eastern Standard 
time connecting at Matawan with the train leav-
ing at 5:29 Eastern Standard time for Freehold 
where they were due to arrive at 5:56 Standard 
time, the said train being #4927. From Matawan 
to Freehold they occupied seats in the smoker 
which on that occasion was one part of a combi-
nation baggage and passenger car.

4. In the usual course of their business the 
plaintiffs left Freehold every morning on the 
train leaving 6:03 Eastern Standard time, which 
train is #4902.

5. On or about July 29th, the plaintiffs were 
riding together as was their usual custom on 
train No. 4902; when the train pulled out of 
Freneau station and before arriving at Mata-
wan, the plaintiffs were accosted by a constable 
who placed all three of the plaintiffs under ar- 30 
rest stating merely that he had a warrant for
his action on a complaint for disorderly conduct.
This constable escorted the plaintiffs from the 
car at Matawan and took them to Keyport in 
Monmouth County, New Jersey, and confined 
them in the police station or lockup at that 
place. From the time of their arrival there 
about seven o ’clock Standard time, until about 
ten o ’clock Standard time, at which time they 
were released on bail for appearance before 40
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Complaint.

Thomas L. Smith, Esq., Mayor, in the Mayor’s 
Court of the Borough of Keyport, on Monday, 
August 4, 1924, the said Mayor, Thomas L. 
Smith, having issued the warrant of arrest on 
the complaint of George W. Robinson, a detec-
tive in the employ of the defendant, the Central 

^  Railroad Company of New Jersey.
6. On or about the twenty-eighth day of July, 

1924, the said George W. Robinson acting within 
the scope of his employment by the defendant, 
maliciously and without probable cause, charged 
the three plaintiffs herein each on a separate 
written complaint with the same offense and 
each in the same words and figures, as follows: 
“ that on the 22nd day of July A. D., 1924, at 

20 the Boro of Freehold, in the County aforesaid; 
One (defendant’s name) of (village) county and 
state above written, as he is informed and be-
lieves, did on the above named date pull the 
emergency cord on train No. 4297 going into 
Freehold station, and after train stopped at 
station, he again pulled cord and blew whistle 
causing engineer to start train, and an accident 
was avoided when Conductor Creby who was in 
charge of said train signalled for engineer to 

3q  stop, thereby said Robert Sterling becomes a 
disorderly person; the said George W. Robinson, 
acting in the scope of his authority as an em-
ployee of the defendant as aforesaid lodged 
said complaints with the said Mayor, Thomas
L. Smith, in the Mayor’s Court of the Borough 
of Keyport as aforesaid and thereupon caused 
the arrest on the warrant of the said Mayor of 
all three of the plaintiffs on said charge; the 
plaintiffs were thereupon arrested and lodged 

40 in said police station or lockup as hereinabove
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Complaint.

set forth and there each of his liberty was de-
prived for the space of three hours.

7. On the fourth day of August, 1924, in ac-
cordance wtih their bail bond above mentioned, 
the plaintiffs appeared in the Mayor’s Court of 
the Borough of Keyport before Thomas L. 
Smith sitting as a magistrate of said court and 
the defendant then and there appeared by Theo-
dore J. R. Brown, Esq., its attorney, and Joseph 
Creby, Wesley Pierce and John Iverson, its wit-
nesses, and then and there maliciously and with-
out probable cause again charged plaintiffs with 
said offense; thereupon plaintiffs were duly 
tried on said charge before said magistrate and 
duly acquitted thereof and each restored to his ^ 
liberty, and the proceeding was duly dismissed 
by said magistrate; by reason aforesaid the said 
charge and the proceedings thereupon have fully 
terminated and in plaintiffs’ favor.

8. The said George W. Robinson, Theodore 
J. R. Brown, Esq., Joseph Creby, Wesley Pierce 
and John Iverson were at the said time, detec-
tive, attorney and trainmen employed by defend-
ant, each in his capacity as a special officer to 
preserve order at defendant’s stations, as attor- 30 
ney to prosecute and defend actions at law for 
the said defendant, as conductor, brakeman and 
baggage master, to conduct and control the 
train of the defendant between its appointed 
terminals, and in arresting, imprisoning and 
prosecuting the plaintiffs as above set forth were 
each acting within the scope of his respective 
employment and within the regular course of his 
duty, and all in the interest of the defendant.
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Complaint.

9. Each of the plaintiffs has been injured in 
his reputation and has suffered great mental 
and bodily distress during his said imprisonment 
and afterwards and each has suffered severe 
financial losses by reason of the time lost from 

jLQ his respective business on the day of the arrest 
and imprisonment and on the day of the trial; 
and the plaintiffs have been forced to spend large 
sums of money in costs and counsel fees in de-
fending themselves upon said charge and in pro-
curing bail, all. to plaintiffs ’ damage, $30,000, dis-
tributed as follows: Robert Sturla $10,000, John 
Miller $10,000 and Charles Reiff $10,000.

S t o k e s  & M c De r mo t t ,
. Attorneys for Plaintiffs.20

30

40
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Answer.
Filed September 5, 1924.

MONMOUTH COUNTY COMMON PLEAS 
COURT.

R obe rt  S t t j r l a , Jo h n  M il l e r  
and Ch a r l e s  R e if f ,

Plaintiffs,

T h e  Ce n t r a l  R ailroad  Co m-
p a n y  o f  N e w  Je r s e y ,

Defendant.

The answer of The Central Railroad Company 
of New Jersey, a corporation of the State of New 
Jersey, having its principal office for the trans-
action of business in the City of Jersey City, 
County of Hudson and State of New Jersey, 
says that:

I. It denies paragraph 1 of the complaint.
II. It admits paragraph 2 of the complaint.
III. It has no knowledge or information suf-

ficient to form a belief as to the allegations con-
tained in paragraphs 3 and 4 of the complaint.

IV. It denies paragraphs 5, 6, 7, 8 and 9 of the 
complaint.

As a  s e p a r a t e  d e f e n s e ,  it alleges that at all of 
the times and during all of the occurrences men-
tioned in the complaint the said George W. Rob-
inson was a railway policeman of the State of 
New Jersey, duly appointed and commissioned 
as such by the Governor of said State of New 
Jersey, and was a state officer charged with pub-
lic duties, for the proper discharge of which 
duties he was responsible to said State of New 
Jersey alone.

20

30

v s . Action at Law

W m . A. B a r k a l o w , 

Attorney for Defendant.
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Reply.

Filed September 9, 1924.

MONMOUTH COUNTY COMMON PLEAS ’ 
COURT.

10 __________________________ ____________

R obert  St u r l a , J o h n  M il l e r  
and Ch a r l e s  R e if f ,

Plaintiffs,

The plaintiffs, Robert Sturla, John Miller and 
Charles Reiff, by way of reply to the Answer of 
the defendant herein, say:

They deny each and every allegation contained 
in said Answer and in the Separate Defense.

20

T h e  Ce n t r a l  R ai lr oa d  Co m-
p a n y  of  N e w  Je r s e y ,

Defendant.

vs. Action at Law

S t o k e s  & M c D e r mo t t , 
Attorneys for Plaintiffs.

30

40
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Testimony.

MONMOUTH COUNTY COURT OF 
COMMON PLEAS.

R obe rt  S t u r l a , Jo h n  M il l e r  
and Ch a r l e s  R e if f ,

Plaintiffs,
vs.

T h e  Ce n t r a l  R ailro ad  Co m-
p a n y  o f  N e w  Je r s e y ,

Defendant.

10

Transcript of testimony taken in the above 20 
stated cause, before Judge Ruliff V. Lawrence, 
Judge of the Monmouth County Court of Com-
mon Pleas, and a Jury, at the Court House, Main 
Street, Freehold, New Jersey, on Monday, June 
8, 1925, at 10 o ’clock in the forenoon.

A ppe a r a n c e s  :

M e s s r s . S t o k e s  a n d  M c D e r mo t t  (by A n d r e w  
S t o k e s , E sq .), Attorneys of Plaintiffs. 

D e V o e  T o ml in s o n , E sq ., and Ja me s  D. 
Ca r t o n , E sq ., Attorneys of Defendant.

Mr. Stokes: We have served on the railroad 
company a notice to produce, first, the commis-
sion or certificate of authority under which 
George W. Robinson now acts and acted in the 
month of July, 1924.

40
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Opening of Case.

Mr. Tomlinson: Mr. Robinson will produce it 
for you.

Mr. Stokes: You haven’t it?
Mr. Tomlinson: No.
Mr. Stokes: The written, printed or other or- 

10 der directing said Robinson to investigate the 
subject matter of said complaint, and his report 
thereon.

Mr. Tomlinson: There is no such order.
Mr. Stokes: Written, printed or other author-

ity, I mean.
Mr. Tomlinson: No such order.
Mr. Stokes: A written, printed or other order 

authorizing the said George W. Robinson to 
make and sign the said affidavits or complaints. 

20 Mr. Tomlinson: No such order.
Mr. Stokes: A memorandum, correspondence 

or other written or printed matter that was laid 
before Theodore J. R. Brown, attorney, and the 
said Theodore J. R. Brown’s written or printed 
authority to prosecute the said complaint on 
August 4, 1924.

Mr. Tomlinson: We have no such memoran-
dum of authority.

Mr. Stokes: A  written or printed or other 
30 notice addressed to and calling upon the em-

ployees of the Central Railroad of New Jersey 
to testify in support of said complaint on Aug-
ust 4, 1924.

Mr. Tomlinson: No such notice.
Mr. Stokes: You mean -to say the Railroad 

people appeared before Smith without the order 
to appear from anybody?

Mr. Tomlinson: I say there is no such notice 
that you are calling for.

40 Mr. Stokes: The vouchers or other evidence



1♦ > o

Opening of Case.

of payment made by the said Central Railroad 
of New Jersey to said George W. Robinson for 
his services rendered in securing data and mak-
ing said complaint.

Mr. Tomlinson: Officer Robinson is paid a 
stated salary; he received no compensation for jo  
this particular work; that is included in his 
stated salary for that month. I can give you the 
vouchers covering that month.

Mr. Stokes: For the months of July and 
August ?

Mr. Tomlinson: This is for the first half of 
July and this is for the second half of July 
(handing checks to Mr. Stokes).

Mr. Stokes: And the first part of August; 
have you got that? 20

Mr. Tomlinson: No.
Mr. Stokes: I ask that they be marked for 

identification.

(Checks are marked P-1 and P-2 respec-
tively for identification.)

Mr. Stokes: Central Railroad Company of 
New Jersey pay roll showing names and sal-
aries of all the railroad detectives and other 
police officers employed by said company on said 
company’s New York and Long Branch Division 
and on said company’s Freehold and Atlantic 
Highlands Division during the month of July, 
1924.

Mr. Tomlinson: Objected to as irrelevant, in-
competent and immaterial.

The Court: How do you say that is immate-
rial in view of the fact that you in your opening 
stated that the railroad official was------

30

40
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George W. Robinson—For Plaintiff—Direct.

Mr. Tomlinson: On the ground that this man 
is not in our employ; he is a detective of the 
State of New Jersey.

The Court: He is in the railroad employ by 
virtue of the authority created by the statute; 
you have the statute back of you on that.

10 Mr. Tomlinson: I will now hand you, Mr. 
Stokes—tender to you a certificate authorizing 
George W. Robinson as a railroad policeman, 
and also a certificate from the Secretary of 
State.

Mr. Stokes: Have you got the application for 
his appointment!

Mr. Tomlinson: Mr. Stokes has called for these 
papers; I understand the rule to be that when 
counsel for one party serves notice upon the 

20 other party to produce certain documents or pa-
pers, that they should be put in evidence; he 
has not offered any of them.

(Certificate and card are offered and re-
ceived in evidence and marked Exhibits 
P-3 and P-4.)

Ge o r g e  W. R o b in s o n , being duly sworn, ac-
cording to law, on his oath testifies as follows:

30
Direct examination by Mr. Stokes.

Q. In whose employ are you! A. Central Rail-
road.

Q. How long have you been employed by the 
Central Railroad! A. Nine years.

Q. Were you in their employ on the 22nd day 
of July, 1924! A. Yes, sir.

Q. Were you in their employ on the 28th day 
40 of July, 1924! A. Yes, sir.
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■r

George W. Robinson—For Plaintiff—Direct.

Q. Were you in their employ on the 29th day 
of July, 1924? A. Yes, sir.

Q. And who made your application for your 
appointment as a railroad detective? A. I don’t 
know.

Q. You don’t know? A. No, sir; I couldn’t j q  
say positively. I presume my chief------

Mr. Tomlinson: I object to that.
The Court: Strike it out.

Q. Did you produce this paper just now? A.
Yes, sir.

Q. Kindly look at that and see if that re-
freshes your memory as to who made your ap-
plication. A. (Referring to paper.) It says 
the Central Railroad Company of New Jersey. 20

Q. You have never been in anybody else’s em-
ploy since you received this commission, have 
you? A. No, sir.

Q. Except the Central Raiload, have you, as 
a railroad detective? A. No, sir.

Q. Were you in Freehold on the 22nd day of 
July, 1924? A. No, sir.

Q. I refer to this date of this disorderly con-
duct------  A. I was not in Freehold that day. «q

Q. Where were you, sir, that day? A. If my 
memory is correct, I was at Atlantic Highlands.

Q. That is how far distant from Freehold?
A. Somewhere around twenty miles.

Q. On the 28th day of July, you made this 
complaint? A. Yes, sir.

Q. How did you come to make this complaint?
Did you know Robert Sturla? Did you know 
Charles Reiff and did you know John R. Miller?
A. No, sir. 40
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George W. Robinson—For Plaintiff— Direct.

Q. You knew none of these men? A. No, sir.
Q. Had never seen them, as far as you knew? 

A. No, sir.
Q. And never talked to any of them? A. No, 

sir.
j q  Q. From the 22nd day of July until the time 

you made the complaint? A. No, sir.
Q. On the 28th of July, you went clear to Key- 

port and made this complaint; is that right?

Mr. Tomlinson: That has not yet been 
shown that he did make this complaint.

The Court: No.
Mr. Tomlinson: The complaint has not 

been put in evidence; it should be in evi-
dence before he is questioned on that.

20
Q. Did you make a complaint before Mr. 

Smith, Justice of the Peace at Keyport? A. Yes.
Mr. Tomlinson: I object; the complaint 

is the best evidence. After the complaint 
is produced here, this witness can be ex-
amined. I don’t think you should------

The Court: Produce the complaint; show 
the complaint to him and ask him if he ever 

30 saw that before.
Mr. Stokes: I cannot find the paper. It 

was in the Prosecutor’s office, and cannot be 
found. I have a copy of it.

Mr. Tomlinson: That is Satisfactory.

Q. Mr. Robinson, did you make that complaint, 
or a complaint in that wording, before Mr. Smith, 
the original of which that is a copy? A. Yes, sir.

Q. And did you make a complaint like that 
40 against each of the other men? A. Yes, sir.
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George W. Robinson—For Plaintiff— Direct.

Q. And in the same wording! A. Yes, sir. 
(After examining paper.)

Q. Exactly? A. Yes, sir.

Mr. Stokes: I offer that in evidence.

(Received in evidence and marked Ex- jq  
hibit P-5.)

Mr. Stokes: It is stipulated that there are . 
three of them—three complaints made out 
by the detective, that the order shows three 
of these complaints—one for each of these 
men.

Q. How did you come to swear out these com-
plaints the 28th of July? A. Upon information 
and the result of my investigations. fr

Q. Upon information and the result of your 
investigations? A. Yes.

Q. And when were you first called into this 
matter?

Mr. Tomlinson: It has not been shown yet 
that he was called into this matter.

Q. Were you called into this matter? A. I 
received word that the whistle cord had been in-
terfered with on this particular train; I received 
word on the night of the 22nd of July, and on 
the afternoon of the 23rd, I went to Matawan— 

Q. Who did you receive word from? A. From 
the dispatcher at East Long Branch.

Q. Dispatcher for whom? A. Railroad dis-
patcher ; train dispatcher.

Q. Central Railroad? A. Central Railroad.
Q. Did you go to Jersey City in this matter? 

A. No.

30

40
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George W. Robinsovr—For Plaintiff—Direct.

Q. Did you file a report in Jersey City? A. 
Not until after I was through with my work.

Q. And on what date did you file your report? 
A. Probably the 24th or 25th.

Q. July 24th or 25th? A. Yes.
Q. Where did you file that report? A. Jersey 

^  City.
Q. Did you file it personally, or mail it? A. 

Mailed it.
Q. After filing that report, what directions or 

orders did you receive from the Central Rail-
road Company?

Mr. Tomlinson: I object.

Q. Did you receive any orders from the Cen-
20 tral Railroad? A. No, sir.

Q. You did not? A. No, sir.
Q. Did you have a consultation with Mr. 

Brown, the attorney for the Central Railroad 
Company?

Mr. Tomlinson: I object. Mr. Brown is 
an attorney at law.

The Court: You may show that there was 
an issuance of an order and ask him under 
what circumstances it .was made, if he 

^  knows.

Q. Now, you didn’t make this complaint until 
July 28th? A. No, sir.

Q. Have you power as a railroad detective, 
to make arrests? A. Yes, sir.

Q. And you directed the Justice in this case 
to turn this over to someone else? A. No, I did 
not.

Q. You did not? A. No, sir.
40
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George W .  Robinson—For Plaintiff— Direct.

Q.Didn’t you also direct the man to get on the 
train at Freneau, and not at Matawan?

Mr. Tomlinson: That is objected to.

A. I will explain it.
The Court: It is leading. 10

Q. Did you give the Justice of the Peace any 
directions as to what to do with the warrant, 
and how it should be served? A. I didn’t give 
any directions to him; I told him where the 
persons could be seen and where------

Q. What did you tell him? A. That they were 
coming on the first train in the morning, and he 
could meet them on the train.

Q. There were lots of people that came up on 20
the first train in the morning----- - A. Yes, I
guess there was.

Q. Did you tell him where you were to meet 
them? A. I told him I would probably be at 
Matawan.

Q. And you were at Matawan? A. Yes.
Q. Did you go with them then, from Matawan 

to Keyport? A. Yes, sir.
Q. You rode over in the same car? A. Yes, sir.c . . .  on
Q. And did you go to the jail when they were ou 

put in jail? A. Yes, sir.
Q. Saw them locked up? A. Yes, sir.
Q. And you were present at the hearing which 

was held at some subsequent date? A. Yes, sir.
Q. Who appeared at that time for the Railroad 

Company?
Mr. Tomlinson: I object.

Q. If you know.
40



20

George W. Robinson—For Plaintiff— Direct.

Mr. Tomlinson: This is a case in which 
the State is the prosecuting party; this is 
a criminal charge.

Q. Did Mr. Sexton, the Prosecutor of Mon- 
j q  mouth County—was he there? A. No.

Q, Was Mr. Quinn, the Assistant Prosecutor 
of Monmouth County there? A. No.

Mr. Tomlinson: Objected to as immaterial, 
incompetent and irrelevant.

Objection overruled.

Q. Who did appear? A. Mr. Brown.
Q. Who is he, as far as you know? A. Attor-

ney.
20 Q. Employed where? A. I don’t know.

Q. Ever been in his office? A. No, sir.
Q. You have not? A. Never been in his of-

fice.
Q. Do you know where his office is? A. Never 

been in his office.
Q. Theodore J. R. Brown? A. Never been in 

his office.
Q. Do you know where his office is? A. No, 

sir, I do not.
30 Q. Is his office in the same building as the 

Central Railroad Company’s in New York? A. 
I don’t know where Mr. Brown’s office is. I 
have never been in his office.

Q. Have you ever been in any other case for 
the Central Railroad in which Mr. Brown ap-
peared as its attorney? A. No, sir.

Mr. Tomlinson: I object to that as imma-
terial, incompetent and irrelevant.

40
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George W. Robinson—For Plaintiff—Direct.

By the Court:

Q. Do you know why Brown appeared at 
all? A. No, sir, I do not. I never saw Mr. 
Brown until he came there that time; I didn’t 
know he was coming or anything; I never spoke 
to him before.

By Mr. Stokes:
Q. You talked to Mr. Brown? A. At the hear-

ing?
Q. Before the hearing? A. Downstairs.
Q. You talked to him about the hearing that 

was to take place against these three defend-
ants ? A. Certainly.

Q. Did you ask him what he was doing there?
A. No, sir. 20

Q. Did he ask you what you were doing there?
A. No, sir.

Mr. Tomlinson: I object to anything that 
Mr. Brown said.

The Court : He must lay a foundation, and 
ask these questions------

Q. You went over the subject matter of the 
case before Mr. Smith with Mr. Brown that 
morning? A. I don’t quite understand that.

Q. As to the testimony that was to be pro-
duced—you went over that with Mr. Brown be-
fore the case was called before Mr. Smith. A. 
When I was talking downstairs with him.

Q. You were talking about this case? A. Yes.
Q. What the witnesses were going to testify 

to? A. Yes.
Q. You told him about the complaint? A. I 

don’t know as I told Mr. Brown anything; I 
didn’t know anything about it myself.

30

40



George W. Robinson—For Plaintiff— Direct.

Q. You made identically the same case, the 
same complaint against the three men? A. Yes, 
sir.

Q. For the same offense? A. Yes, sir.
Q. On the same day? A. Yes, sir.

10 Q. Now, you said you made an investigation 
and you received certain information; who from? 
A. From the train crew.

Q. Which ones of the train crew? A. John 
Iverson------

Q. Who? A. John Iverson.
Q. “ Iverson” ? A. Yes.
Q. He was the brakeman on the rear car? A. 

Yes.
. Q. Who else did you get it from? A. Wesley 

20 Pierce.
Q. Who is he? A. Brakeman also.
Q. And on the front car? A. Yes, sir.
Q. Are they here? A. I don’t know whether 

they are or not.
Q. They were at Keyport at the hearing? A. 

Yes, sir.
Q. How did they come to be there? A. I 

asked for them to be there.
Q. And who did you ask that they be there? 

30 A. I told the train dispatcher I wanted them at 
Keyport that morning.

Q. That was the train dispatcher of the Cen-
tral Railroad? A. Yes.

Q. They were there as you requested? A. 
Yes.

Q. This check dated July 31, for $92.90; is 
part of that check for your services in investi-
gating this case? A. I could tell you better if 
I could look at it.

40
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George W. Robinson—For Plaintiff— Cross.

Q. All right, sir. (Handing witness checks.)
A. Yes, sir; this is for the first period in July.

Q. That includes your services in investi-
gating this case? A. That’s my half monthly 
salary.

Q. Tell me how this check pays you for one- 10 
half your salary when this check is for a dif-
ferent amount (comparing two checks). A. If I 
can explain it—I am paid a monthly salary. 
There is thirty-one days in the month'; that first 
half is for fifteen days, and the second half is 
for sixteen days.

Q. No expenses, is there? A. No, sir.
Q. Just a straight salary? A. Yes.
Q. How much is your salary a month? A. 

$180.00. 20
Q. This check does include your services in 

investigating this case? A. Yes, that’s part of 
my monthly salary.

Cross examination by Mr. Tomlinson.

Q. In other words, you get paid a salary of 
$180.00 a month? A. Yes, sir.

Q. You didn’t get paid anything in addition 
for'this case, did you? A. No, sir. 30

Q. You are paid $180.00 a month no matter 
what you do; is that correct? A. Yes, sir.

Q. Now, you have said that you are employed 
by the Central Railroad Company, and that you 
were employed by the Central Railroad Company 
in July, 1924. In what capacity were you em-
ployed? A. As a State Railroad Policeman.

Q. As a State Railroad Policeman? A. Yes.
Q. And how are you now employed? A. As a 

State Railroad Policeman. 40
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Q. Now? A. Yes.
Q. The certificate of your appointment as a 

State Railroad Policeman has been produced 
here; was this certificate ever revoked? A. No, 
sir.

Q. Was your authority ever revoked as a 
State Railroad Policeman? A. No, sir.

Q. You were a Railroad State Policeman dur-
ing all of July, 1924? A. Yes, sir.

Q. Your duties as a State Railroad Policeman 
are to observe the public peace and keep order, 
are they not? A. Yes, sir.

Mr. Stokes: I object; the card tells ex-
actly who he could work for, and no one 
else.

20 The Court: I think you may reframe the
question. I will allow you to ask what his 
duties are.

Bj the Court:
Q. What was the last time report? A. In the 

If st ten days.
Mr. Tomlinson: I have it here (produces 

it).
30 The Court: Let me have it, will you? The

case of Rockwell vs. Erie Railroad.
Mr. Tomlinson: Here is the per curiam 

opinion heard before the Chief Justice and 
Justices Katzenbach and Parker.

The Court: Proceed.

By Mr. Stokes:
Q. What were your duties, Mr. Robinson, as 

a Railroad State Policeman? A. To preserve 
order.
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Q. And as a State Policeman, did you do any 
other work than would be involved in connection 
with the Railroad Company? A. Yes, sir.

Q. Criminal work? A. Yes, sir.
Q What sort of work was that? A. I helped 

certain other officers, certain of the State Police 
and any officer; running down criminals, and in 
different institutions, and all kinds of criminal 
woik.

Q. Now, you have testified that you signed 
these complaints, or this complaint of which this 
is a copy? A. Yes, sir.

Q. You did that on information and belief, 
didn’t you? A. Yes, sir.

Q. As a result of the conversation you have 
had with the train crew------  A. Yes, sir.

Q. —did you ask Justice Smith to have the 
arrests made at any particular place? A. I did 
not ask him to have it made at any particular 
place, no, sir.

Q. Before signing the complaints, did you sub-
mit to Justice Smith the information that you 
had received relative to this matter? A. Yes, 
sir.

F r a n c is  J. H u g h e s , being duly sworn, accord-
ing to law, on his oath testifies as follows:

Direct examination by Mr. Stokes.

Q. What is your profession, sir? A. I beg 
your pardon?

Q. What is your profession? A. Attorney at 
law.

Q. How long have you been an attorney? A. 
Three years and three months.

10

20
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40
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Francis J. Hughes—For Plaintiff— Direct.

Q. And on July 22, 1924, what connection, if 
any, did you have with the law? A. I was an at-
torney for the Ocean Accident and Guarantee 
Corporation, at its office at 59 John Street, New 
York.

~ Q. Do you know Robert Sturla? A. I do.
0. Who was Mr. Sturla employed by at that 

time? A. The same corporation.
Q. Do you recall the 22nd day of July, 1924? 

A. I do.
Q. Whereabouts were you on that .afternoon 

and that evening? A. I accompanied Mr. Sturla 
from New York to Freehold on the train. The 
train left New York around five o ’clock or there-
abouts; I don’t recall the exact time.

20 Q- Who else were in your company, if any-
body, do you know? A. These two other gentle-
men that at that time I didn’t know—I didn’t 
know them until that time when they were intro-
duced to me,—Mr. Miller and Mr. Reiff; we met 
them on the ferry and we took our train at the 
Jersey terminal.

Q. Did you come across to Jersey with these 
two gentlemen? A. Yes, and there was another 
gentleman.

30 Q. You boarded the train at Jersey City? A. 
Yes.

Q. You came on together? A. Yes.
Q. You came to where? A. First we came to 

Matawan and then we came from Matawan to 
Freehold.

Q. You changed cars at Matawan? A. Right.
Q. In which car were you four gentlemen seat-

ed coming from Matawan to Freehold? A. We 
were seated in the rear car coming from Mata-

40 wan to Freehold.
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Francis J. Hughes—For Plaintiff— Direct.

Q. In what direction—in what portion of the 
rear car? A. In the passenger portion.

Q. There is a front and a rear portion of the 
car as the train was made up. A. It was the last 
car, and the baggage compartment, I believe, was 
in the rear of the passenger compartment.

Q. How did you four gentlemen alight from 
that train that night, if you know? A. You mean 
by which door?

Q. By which door? A. By the rear.
Q. Passing through the baggage car and on 

out? A. Correct.
Q. And how many passengers were on that 

train, if you recall, when you arrived at Free-
hold? A. In both cars?

Q. No, in the baggage car—in the car where 
you were? A. I should say there were about— 
between fifteen and twenty in each car.

Q. Was there anyone else besides you four 
gentlemen that got off the rear car? A. There 
was.

Q. You saw others getting off? A. Yes; there 
was a gentleman from the office—an agent for 
the Ocean Accident—Mr. Hanley.

Q. Was Mr. Hanley anywhere about there? 
A. Yes.

Q. Is he here? A. He is pressed for business—
Q. Anybody else you noticed getting off the 

back car? A. Mr. Hanley, Mr. Reiff, Mr. Sturla, 
Mr. Miller, and there were two or three other 
gentlemen and myself; we all got off the rear 
platform.

Q. Do you know who was the last man to get 
off; do you recall that? A. The last of those 
that I know I believe was Mr. Sturla.

Q. Do you know who was the first of those

10

20

30

40



28

Francis J. Hughes—For Plaintiff— Direct.

you know, to get off? A. The first of those 
that I knew was Mr. Reiff. Mr. Reiff got off 
first.

Q. And did Mr. Sturla get off ahead of you 
or behind you? A. Mr. Sturla got off right im- 
mediately behind me.

1 Q. Did you hear any blowing of any whistle 
as you got off the train, sir? A. I did not.

Q. Did Mr. Sturla blow any whistle? A. I 
didn’t see anyone blow any whistle.

Q. What was the noise that you heard? A. I 
heard no noise whatsoever.

Q. You heard no whistle or------  A. I heard
no whistle or no signal.

Q. While you were in the front part of that 
2q  baggage combination car, did any one of these 

three gentlemen blow the bell or pull the whistle 
cord (indicating three plaintiffs)? A. Not that 
I saw; I was with them and looking at them and 
talking to and with them.

Q. Did you hear any signal given of any kind? 
A. I did not.

Q. After the train came around by the rug 
mill, or after the train actually stopped at the 
Freehold depot? A. I heard nothing; nothing 

q q  I noticed.
Q. Do you know what Mr. Sturla had in his 

hands that night? A. Mr. Sturla had some 
packages; I don’t know what they contained, 
and some groceries,, and I believe he had some 
films that he had bought at the foot of Liberty 
Street before he took the ferry, and some pro-
visions.

Q. Anything else? A. He had a brief case; 
some papers ; I also had a brief case.

40 Q. Did you notice whether either of the other
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gentlemen had any bundles! A. They did; Mr. 
Miller had rather a large bundle, and he seemed 
to be having quite a job carrying it; rather 
heavy. And Mr. Reiff had some packages in 
one arm.

Q. And you said you saw neither of these gen-
tlemen pull the bell cord or blow any whistle? ^

Mr. Tomlinson: I object; that has already 
been answered.

Q. What day of the month was this, if you re-
call, sir? A. It was a Tuesday.

Cross examination by Mr. Tomlinson.

Q. Where do you live, Mr. Hughes? A. In 
Brooklyn, New York. 20

Q. What’s your address? Brooklyn is a large 
city. A. 1236 Pacific Street, Brooklyn.

Q. You say you are an attorney at law? A.
Yes, sir.

Q. Of what State? A. New York State.
Q. Attorney in New Jersey? A. New Jersey?
Q. Are you a member of the New Jersey Bar?

A. I am not.
Q. You have been an attorney for about three 

years? A. Yes, sir. ^
Q. You are connected with the Ocean Accident 

and Indemnity Company? A. Ocean Accident 
and Guaranty Corporation and the Columbia 
Casualty Company, a subsidiary corporation.

Q. 59 John Street? A. Yes.
Q. Do you know by whom Mr. Sturla is em-

ployed? A. At present?
Q. At the time of this occurrence? A. At the 

time of this occurrence, by the same company 
that I was connected with as trial counsel.
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Q. Do you mean Mr. Sturla was trial coun-
sel------  A. No, the company I was connected
with as trial counsel was the same company 
which employed Mr. Sturla in July, 1924.

Q. In what courts were you trial counsel? A. 
20 Mostly municipal courts at that time, and city 

courts.
Q. Where were you bound for that evening? 

A. My destination was in Mr. Sturla’s home in 
Farmingdale.

Q. Do you remember what time you took this 
train? A. From New York, took the train 
around 5:30 if I recall correctly—some time 
after five.

Q. Had you ever been down here before? A. 
2() I had never been down before.

O. You had never been down here before? A. 
No.

Q. Now, you say that on the train was Chief 
Adjuster Hanley of your company? A. Correct.

Q. Was he in your party, or riding apart from 
you ? A. He was in our company riding with us.

Q. Where does he reside? A. He lives up-
town in New York somewhere; I just can’t tell 
you the address, where he lives.

3q  Q. And you rode from Matawan to Freehold, 
as I understand it, you rode in what is called 
the combination car? A. Correct.

Q. And the passenger compartment of the com-
bination car was on the head end of the car? 
A. Yes.

Q. Now, with whom were you riding? A. I 
believe we had two seats turned together, toward 
each other, and Mr. Hanley was sitting alongside 
of me, riding in the direction in which the train 

40 was proceeding.
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Q. Riding forward? A. Right; and Mr. Sturla 
and Mr. Reiff were sitting opposite to us; Mr. 
Miller was in one of the seats adjoining, and 
talking with two or three other gentlemen that 
he knew.

Q. Then Mr. Miller was not in your immediate 10 
seat at the time? A. Mr. Miller was not in our 
seat, no.

Q. Were you riding on the right-hand side of 
the car, or on the left? A. We were riding on 
the right-hand side of the car.

Q. In the direction in which you were going?
A. Correct.

Q. Towards the middle of the ear or towards 
the back part? A. Why, nearer the middle.

Q. Now, where was it, Mr. Hughes, that you 20 
got up and got ready to get out of the car? A. 
Why, the train was about to come to a stop at 
Freehold when we got up to leave.

Q. Had it actually stopped, or was it slowing 
down? A. It was slowing down; you could tell 
it was slackening speed coming into the- station.

Q. And then the five of you went out through 
the baggage compartment, is that right? A.
That’s right.

Q. And which was the first member of your 
group to get out? A. The first member to leave 
was Mr. Reiff.

Q. And then the next one------ A. The next
one to go out was Mr. Hanley.

Q. And the next? A. And then I followed 
Mr. Hanley and Mr. Sturla followed me, and 
then there was Mr. Miller talking with a couple 
of other gentlemen that he had been conversing 
with all the way up on the train.

40
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Q. Then you went out ahead of Mr. Sturla and 
ahead of Mr. Miller? A. I did.

Q. And Sturla— Mr. Sturla went out ahead of 
Mr. Miller? A. Correct.

Q. How could you see that? Were you be- 
2 Q tween them as you went out? A. They were 

talking all the way out, we were talking— sort 
of side-glancing and conversing.

Q. You were not listening for any whistle or 
other noise of the train, were you? A. I was 
not listening for anything, no, sir.

Q. Whistle signals are very common noises to 
hear, especially in a large city? A. Quite so.

Q. You get used to them, and your mind was 
concentrated on something else, wasn’t it? A. 

20 It was concentrated on getting home and getting 
something to eat just then.

Q. Did you have any bundles with you? A. I 
had a brief case with me.

Q. What else did you have, anything? A. No; 
I only had one arm occupied.

Q. You said Mr. Sturla had some bundles and 
also a brief case in one hand; in which hand was 
he carrying his brief case ? A. In the left hand.

30
T h o ma s  S m i t h , being duly sworn, according 

to law, on his oath testifies as follows:

Direct examination by Mr. Stokes.

Q. Mr. Smith, you live at Keyport? A. I do. 
Q. You were a Justice of the Peace there on 

July, 1924? A. Yes, sir.
Q. Do you know George W. Robinson? A 

Yes.
40
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Q. Where did yon first see him in connection 
with this case! A. In my office.

Q. Can you tell when that was? A. July 28,
1924.

Q. About what time of the day did he come 
to your office on that day? A. He came, if I 
remember correctly, in the morning.

Q. About what time? A. About ten o ’clock, 
if I remember correctly.

Q. What did he say to you? A. He said------

Mr. Tomlinson: I object to the question on 
the ground that anything that Mr. Robinson 
could have said could not bind the defendant.

The Court: That is the conversation with 
Robinson?

Mr. Tomlinson: Yes.
The Court: I think the objection is well 

taken; as a result, what was done. That’s 
the question.

Q. As a result of that information he gave to 
you, was a complaint prepared? A. It was.

Q. Have you a copy of that complaint here? 
A. I have.

Q. Will you kindly read that complaint and 
see if it compares with the one I have here?

Mr. Tomlinson: I don’t think that is------
Mr. Stokes: This has been offered in evi-

dence. I want to be sure it is the same.
Mr. Tomlinson: Why not have the Justice 

read it over and see if it is the same.
Mr. Stokes: I will offer this original.
Witness: This is a copy. You see, all this 

is exactly the same (indicating papers).
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The Court: I understand that this is a 
copy of the original which was signed by 
Mr. Robinson1?

Witness: Which was signed by Mr. Rob-
inson before me.

 ̂~ Mr. Stokes: They are the same ?
Witness: Yes.
The Court: What is the date?
Witness: July 28, 1924.

By the Court:
Q. And the original was signed by Robinson? 

A. Yes.
Q. And he swore to it? A. Yes.

20 By Mr. Stokes:
Q. Why didn’t you allow Mr. Robinson to take 

the warrant, Mr. Smith?

Mr. Tomlinson: Objected to as immate-
rial, irrelevant and incompetent.

The Court: What do you want to show?
Mr. Stokes: That he didn’t take the war-

rant, but directed that it be given to some-
body else.

30 The Court: I will allow you to ask whether
Robinson took the warrant.

Q. Did Robinson take the warrant? A. No. 

By the Court:
Q. Was it delivered to an officer by you? A. 

It was.
Q. Who was the officer? A. Crawford.

40
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By Mr. Stokes:

Q. Was any instructions left with you by Rob-
inson as to what Crawford should do with that 
warrant ?

Mr. Tomlinson: Objected to on the ground 
that it cannot bind the defendant what Mr. 
Robinson might have said.

By the Court:
Q. As a result of the information given you, 

what did you do with the warrant? A. I gave 
it to Officer Crawford to serve.

Q. From whom did you receive information? 
A. From whom?

Q. Yes. A. George Robinson.
Q. The complainant? A. Yes, sir.

The Court : Proceed.

By Mr. Stokes:
Q. And do you know whether Crawford exe-

cuted that warrant at Matawan or Freneau? A. 
He executed it at Freneau.

Q. Do you know how he happened to execute 
it at Freneau? A. Yes.

Mr. Tomlinson: Objected to as immate-
rial, incompetent and irrelevant. The Jus-
tice gave the warrant to a constable------

The Court: I know; that may be, but I 
have in mind Robinson’s statement that the 
train dispatcher gave him the informa-
tion—

Mr. Stokes : The train dispatcher of the 
company.

10

20

30

40



36

Thomas Smith—For Plaintiff— Direct.

Mr. Tomlinson: No, sir, that is not the 
fact. That was not the testimony. The tes-
timony was that the train dispatcher re-
ported to him that the whistle had been 
blown and the bell rung, and that he made 

j q  an investigation, and as a result of this con-
versation with the train crew, he, Robin-
son, made the complaint.

Mr. Stokes: The rear brakeman and the 
front brakeman.

The Court: I will allow the question; but 
is that material at all! What was the pur-
pose of serving the warrant at Freneau, do 
you know!

Witness: I don’t know how to explain 
20 that; how he came to go to Freneau to do 

it—I could tell you that, if you want to 
know.

The Court: He did go to Freneau!
Witness: Yes.

By Mr. Stokes:
Q. Do you know where Robinson was! A. Yes.
Q. Where was he at! A. He was at the Mata- 

wan station.
30 Q. Were these men brought before you (Indi-

cating plaintiffs)! A. Yes.
Q. These three men! A. Yes.
Q. These are the three! A. Yes, these are the 

men.
Q. They were placed in jail at the Matawan 

jail! A. No, Keyport jail.
Q. Do you know how long they were confined 

in the jail at Keyport! A. I don’t just remem-
ber.40
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Q. I want “ about*’ ; I don’t want exact. A.
Two or three hours.

Q. They came before you and gave bail? A.
Yes.

Q. And the hearing was held before you on 
what date? A. I think the 6th day of August.

Q. 1924? A. Yes. 10
Q. Who appeared there as respective attor-

neys ?
Mr. Tomlinson: Objected to as immaterial.
The Court: I will allow it and grant you 

an exception.

A. Attorney Brown—I don’t know—I think it 
is Robert Brown, from the Railroad Company, 
and Harold McDermott for the defendants.

20Mr. Tomlinson: I move to strike out so 
much of the testimony as that Robert Brown 
appeared for the Railroad Company.

The Court: Strike it out.

By the Court:

Q. For whom did Robert Brown appear? A.
For the Railroad Company, I understand.

By Mr. Stokes: 30

Q. How do you know that? A. Mr. Brown 
said at the time that he came to the office------

The Court: Strike it out as hearsay.
Mr. Tomlinson: I move to strike out what 

he said about Brown appearing for the rail-
road.

The Court: Strike it out.

Q. Do you know Mr. Brown? 
met him before that time.

A. I had never 40
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Q. Did you see Mm confer with Mr. Robinson 
then? A. No, they conferred before they came 
to the office.

Mr. Tomlinson: I move to strike it out; 
if he didn’t see them confer, how does he 
know they did What does he know about 
it?

The Court: Strike it out.

Q. A man named Brown did appear at the 
hearing and cross examine the witnesses, and 
called the witnesses? Didn’t he? A. Yes.

Q. And examined them? A. Yes; right.
Q. After hearing the evidence, Mr. Smith, 

20 on the part of the Railroad Company, what did 
you do with this complaint? A. Dismissed it.

Q. Finally disposed of it? A. Yes.

Cross examination by Mr. Tomlinson.

Q. Mr. Smith, you are a Justice of the Peace? 
A. Yes, sir.

Q. At Keyport, New Jersey? A. Yes, sir.
Q. Robinson came to you and laid certain in-

formation before you? A. Yes, sir.
30 Q. As a result of that, you issued a warrant 

for these three men? A. After he signed the 
complaint.

Q. After he signed the complaint? A. Yes.
Q. You gave that warrant to a constable for 

execution? A. I did.
Q. Then these men were brought to Keyport 

and arraigned before you? A. Yes.
Q. And as soon as they furnished bail, you 

released them? A. Yes, sir.
40
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Q. What was the bail? A. I don’t remember 
now, the bail there; the recognizance and other 
papers were sent to the Prosecutor’s office; I be-
lieve it was $500.00.

Q. As soon as they furnished bail, you released 
them? A. Yes. 10

Q. And later on, they were brought before you 
for a hearing? A. Yes.

Q. The witnesses produced before you were all 
railroad men, weren’t they? A. Yes.

Q. They were the only witnesses?

The Court: The train crew?

A. I think that is so.
Q. Three members of the train crew? A. Yes; 2q  

I know the conductor and the two brakemen.
Q. And they were the men you say Brown ex-

amined? A. I couldn’t say that was all of them;
I don’t remember the men produced, but they 
were witnesses.

Q. Aren’t you sure they were the only ones?
A. I am not so certain.

Q. Does your record show? A. I haven’t the 
names of the witnesses here on the record; the 
names of the witnesses appear on the back of 30 
the complaint. There is a space there for them— 
the witnesses they produce; they are always 
placed on the back of the complaint.

Q. These three witnesses were------ A. Joseph
Creby the conductor; Pierce and John Iverson.

Q. John Iverson? A. Yes.
Q. After the hearing you dismissed these 

men? A. I dismissed them, yes.

40
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By Mr. Stokes:
Q. Did you issue subpoenas for the appearance 

of these witnesses before you? A. I don’t re-
member, Mr. Stokes.

Q. Did Mr. Robinson come there and get sub- 
poenas for them, or did he produce the wit-
nesses? A. I think he produced the witnesses.

Q. Without a subpoena? A. Yes.
Q. Why didn’t you give these warrants to Rob-

inson—he was an officer—a policeman? Why 
didn’t you give these warrants to him at the 
time?

Mr. Tomlinson: Objected to as irrelevant, 
incompetent and immaterial.

Mr. Stokes: He had power to make ar- 
20 rests; he didn’t take the warrant, but di-

rected somebody else to take it, it has been 
brought out here.

Mr. Tomlinson: What difference does it 
make ?

Mr. Stokes: The man gets on the train at 
Freneau; he waits at Matawan. That seems 
to me a very significant circumstance in this 
case. I think what he said to the Justice at 
the time he made the complaint is quite im- 

JO portant. Robinson is the agent of the 
Railroad Company------

The Court: It is not like the relation of 
master and servant.

Mr. Stokes: He is a policeman for the 
Central Railroad, and nobody else.

The Court: We must take the ruling of 
the Supreme Court, the law is here. Un-
doubtedly he is a policeman appointed by 
the Governor, in the employ of the railroad; 
he says so himself. The statute says that40
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Governor may appoint such person as the 
company may choose to act as policeman 
for such company, and then it goes on about 
the warning, and so on. I don’t think it is 
material, however. If you want to, I will 
allow you to recall the officer at the proper 
time, and ask him what he did after the 
complaint was made and the warrant issued 
—what he did to identify this man for the 
benefit of Crawford.

Ge o r g e  H. Cr a wf o r d , being duly sworn, accord-
ing to law, on his oath testifies as follows:

Direct examination by Mr. Stokes.

Q. Mr. Crawford, you are an officer and con-
stable? A. I am an officer and constable.

Q. At Keyport? A. Yes, sir.
Q. And did you receive a warrant in this case 

against these three young men? A. Yes, sir.
Q. From Mr. Smith? A. Yes, sir.
Q. When did you receive that—do you recall 

what time How long before you executed it? 
A. I think the night before I served it; that 
would be the 28th, I think.

Q. Who did you receive it from? A. Justice 
Smith.

Q. Was anybody else present when you re-
ceived it? A. No, sir.

Q. And did you know Robert Sturla and Mr. 
Reiff and Mr. Miller? A. No, sir.

Q. Did you know that they were men who com-
muted daily on the train from New York to Free-
hold? A. No, sir.
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Q. Did you know—why did you, as a matter 
of fact, get on the train at Freneau? A. Well, 
I will tell you; I couldn’t get on the train and 
search these fellows out—feilowTs you had never 
seen before; I left my car at the Matawan Sta-
tion, and got the train at Freneau, and on my

10 way down to the Matawan Station I asked the 
conductor which were the three fellows, and so 
one of the conductors pointed them out.

The Court: Strike it out.

Q. How did you come to get on the train, not 
knowing these three men, at Freneau? A. I 
learned that these fellows was coming down 
every morning on that early train.

20 Q* Who did you learn that from? A. I be-
lieve the conductor told Justice Smith that they 
were on that train.

Mr. Tomlinson: I ask to have that stricken 
out.

The Court: Strike it out.

By the Court:
Q. You got your information from the Jus-

oQ tice, did you? A. Yes.
Q. Whatever you did in connection with it, 

came from the Justice? A. Yes.
Q. When you got on the train, you didn’t 

know these men? A. No.

By Mr. Stokes:
V

Q. When you got to Matawan, who did you 
meet there? A. Mr. Robinson.

Q. He stepped right up to you first, there?
40 A. Very shortly. I walked up to these three
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fellows on the train and asked them their names; 
they told me their names.

Q. Did they give you their names—Sturla, 
Reiff, Miller! A. Yes. I told them I had a war-
rant for their arrest—that they were under ar-
rest; I took them to Matawan Station; we got 
off there and we got in my car and went to 
Keyport in it; I had to wait a while for the 
Justice of the Peace— the Justice was not in, 
and I locked them in jail, for not more than two 
or two and a half hours—or three hours.

Q. Where did you meet Robinson! A. Mata- 
wan Station.

Q. Did he go with you from Matawan to Key- 
port! A. Yes, sir.

Q. Go in the same car! A. Yes.
Q. Was he present when these men were locked 

up at Keyport! A. Yes, sir.
Q. What did he say about the matter at that 

time!
Mr. Tomlinson: I object to what Robinson 

said.
Objection sustained.

Q. And they were actually confined in jail 
for how long, about! A. I should judge about 
two and a half to three hours.

Q. All three in one cell or separate cells! A. 
Separate cells. We have got four cells down 
there.

No Cross Examination.

The Court: One moment, Mr. Stokes. I 
am going to allow you to repeat that ques-
tion to this witness as to how he came to 
identify these men on the train.
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By Mr. Stokes:
Q. How did yon come to identify Mr. Sturla, 

Mr. Reiff and Mr. Miller on the train? A. I 
asked the conductor what these fellows look 
like, and he said, “ You will find the three of 
them------ ”

10 Mr. Tomlinson: I object.
Objection overruled and exception al-

lowed.
Mr. Tomlinson: You are allowing what 

the conductor said?
The Court: Yes.
Witness: He said, “ You will find them 

sitting three together.”  I found these three 
fellows sitting together, and I asked them—

20 Q. Did he take you to that car and point them 
out? A. No, he said I would find the three of 
them sitting together.

Q. Did he go over with you? A. Only as far 
as the door; he was on the one train, they were 
on another.

Q. He said you would find them sitting to-
gether? A. Yes.

Q. You went in and inquired—and asked them 
their names? A. Yes.

30
By the Court:

Q. Were they the only three men sitting to-
gether? A. Yes.

Q. Seat turned over? A. Yes.

By Mr. Stokes:

Q. At that time when you went on the train, 
that was the only seat that was turned over that 

40 way? A. Yes.
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By Mr. Tomlinson:

Q. You asked the conductor if he knew three 
men by the name of Sturla, Miller and Reiff, 
didn’t you, Mr. Crawford? A. Yes.

By the Court:

Q. What did you ask him? A. I asked him if 
he knew these fellows. He said, “ You will find 
them in the next train, the three of them sitting 
together. ’ ’

Q. Did you tell him what you wanted the in- 
formaion for? A. Yes, sir.

By Mr. Tomlinson:

Q. You had a warrant with you? A. Yes, sir. 
Q. And you asked the conductor if he knew 

these three men, and he pointed them out; is 
that right? A. Yes, sir; he said, “ You will find 
them sitting there, three together,”  yes, sir.

Q. He didn’t go in the car with you? A. No.

By Mr. Stokes:

Q. Did you tell him the name of Sturla? A. 
I used all the three of them.

Q. Didn’t you use the name “ Sterling,” —the 
complaint was against Sterling, wasn’t it? A. 
Sturla, I think it was.

Mr. Stokes: There it is, right there (indi-
cating).

Q. Yes; Sterling. A. Robert Sterling, John 
Miller and Charles Reiff.

Q. Where is your warrant? A. I returned the 
warrant to the Judge.
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Q. Then what have you there? A. This is my 
subpoena; it has got all the names on it.

Q. That’s the one used by you today? A. Yes.

By the Court:
^  Q. For this trial? A. Yes, sir.

By Mr. Stokes:
Q. You said that warrant named “ Sterla”  

at the time you had it? A. I wouldn’t say ex-
actly; that is quite a while ago I served the 
warrant.

Q. Did Mr. Sturla' tell you afterwards that 
his name was Sturla, and not Sterling? A. I 

20 don’t recollect it.
Q. And you corrected it after it was served 

on him? A. I don’t recollect that at all.
Mr. Tomlinson: I object to that as leading.

Q. Didn’t he ask you to let him see the com-
plaint?

Mr. Tomlinson: Objected to as leading.

A. I read the complaint.
30 q . Did you hand the complaint to Mr. Sturla 

after you read it? A. I forget whether I did 
or not.

By the Court:
Q. Did you see Sturla read the complaint? 

A. I read the warrant to him.
Q. You didn’t have the complaint? A. No.

40
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By Mr. Stokes:
Q. Didn’t he ask you to let him see the war-

rant that you had in your hand, and you handed 
it to him?

Mr. Tomlinson: Objected to as leading.

Q. What did you do? A. I forget whether I 
let him read it ; I know I read it to him, the three 
of them.

Q. Was any demand made on you for the 
warrant? A. That I don’t remember.

Q. Did you use any first names when you 
talked to the conductor? A. I think I did.

Q. What first name did you use for Miller? 
A. What I had on the warrant.

Q. What was that, sir? A. I forget that.
Q. What first name did you have for Mr. 

Reiff? A. Charles; Charles Reiff.

Ge o r g e  R o b in s o n , recalled.

By Mr. Stokes:

Q. Mr. Robinson, did you know at the time you 
swore out this complaint before Mr. Smith and 
left his office without taking the warrant with 
you, that the arrest was to be made at Freneau? 
A. I suggested that plan, that he could find the 
men on the train, and I suggested that he do 
that to avoid confusion.

Q. And that was carried out, as he suggested? 
A. Yes.

Q. And then you—when you saw Mr. Craw-
ford get off the train at Matawan with these
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three gentlemen, then you walked up to them? 
A. Yes.

Q. You were waiting to receive the party at 
Matawan? A. Yes, sir.

20 By the Court:
Q. I would like to ask you one or two ques-

tions, Mr. Robinson. How many complaints in 
which the railroad company is not interested 
have you made since you were appointed!

Mr. Tomlinson: I object.
Objection overruled and exception al-

lowed.
*

20 A. Well, I don’t know as I could answer you 
that, Judge, your Honor.

Q. Well, in what general work have you been 
engaged since you were appointed? A. I work 
for the County Detective, for instance, with the 
city police and in different places wherever I 
would be; in the Highlands, I would help the 
police over there.

Q. You have your daily itinerary------  A.
Traveling around through the State.

30 Q- —from the Central Railroad? A. Yes.
Q. And where do you work? A. I have the 

Atlantic Highlands and Seashore Branch, Free-
hold Branch, and New Jersey Southern down as 
far as Lakehurst, taking in Toms River and 
Barnegat.

Q. Every day, you devote your time to that 
sort of work? A. Yes.

Q. What percentage of general work do you 
engage in? A. I don’t know that I could state

40 that.
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Q. Is there any appreciable percentage of it? 
A. No, sir; if anything came along, I would at-
tend to it.

Q. That would be occasionally? A. Yes.
Q. In the main, looking out for the railroad 

property? A. Yes.

By Mr. Stokes:

Q. What are your specific hours on duty for 
the railroad company? A. I have no hours.

Q. You have some time off duty—some time 
you are supposed to be free? A. We have.

Q. I mean in your regular line of duty. A. I 
have no set, no regular time off. I have no reg-
ular time.

By the Court:

Q. You are at the call of the railroad company 
at all times? A. Yes.

By Mr. Stokes:

Q. What are your regular hours? What time 
do you go to work in the morning? A. Gener-
ally around seven o ’clock.

Q. Until what time at night ? A. Sometimes 
seven or eight o ’clock at night—sometimes nine 
or ten.

Q. I mean generally—what time do you leave? 
A. About five or six o ’clock.

Q. You have said that as a result of certain 
information you received from the train dis-
patcher, you investigated this particular occur-
rence? A. Yes.

Q. Who was the train dispatcher? A. I just

#
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don’t recall what his name is; there are three 
men, eight hours apart.

Q. How did you get the information from him? 
A. Over the telephone.

iQ Q- Who called you at that time? A. He called 
me.

Q. Who called, you or him? A. He called me. 
Q. Where? A. At Red Bank—the office I have 

in Red Bank. He called me and said someone 
had interfered with the train line on a particular
train, and when. I got in there------

Q. What did you do? A. I went to Matawan. 
Q. Why? A. To investigate it.
Q. Why did you do that? A. That’s my duty; 

20 I went to Matawan to investigate it.

By the Court:
Q. Well, your duty to whom? A. To the com-

pany for whom I work.

By Mr. Stokes:

Q. Central Railroad Company of New Jersey? 
A. Yes, sir, and as a State officer. I went to 

30 Matawan. The dispatcher called to a policeman
from Freneau and somewhere else------

Q. Why did he call them?
Mr. Tomlinson: I object.
Objection overruled and exception al-

lowed.

A. He tried to get me; when he can’t get me, 
he often does call on the local police to look these
things up, because I am a State Policeman------

■ Q. He tells you that? A. Yes.
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Q. Because you are what is known as a Rail-
road Detective? A. Yes.

Mr. Tomlinson: I object
Objection overruled and exception al-

lowed.
The Court: That is in conformity with the 

statute.

Q. And after that, you went to Matawan with 
these men------  A. To Keyport.

Q. To Keyport with these men and Mr. Craw-
ford, and went and saw them locked up in jail— 
after that, what did you do next? A. I went 
about my business.

Q. Did you ever go to Jersey City? A. No, 
sir.

By the Court:

Q. Why did you pay any attention to the train 
dispatcher when he called you up? A. That’s 
where I got my information from—the train dis-
patcher; I got all my information if anything 
occurred, of car robbery or train interference, 
or anything like that—he informs me. He ad-
vises me, and he called me to investigate it.

Q. Suppose you ignored the information? A. 
I suppose if I did that, I probably would lose out.

Q. What do you mean by “ lose out” ? A. I 
would lose my position.

Q. As a policeman? A. Yes.
Q. For whom? A. The railroad company.

By Mr. Stokes:

Q. The Central Railroad of New Jersey, you 
mean? A. Yes.
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By Mr. Tomlinson:
Q. Then you would lose your position as a 

State Railroad Policeman! A. Yes.

10 By Mr. Stokes:
Q. With the Central Railroad! A. Yes.

The Court : This man is merely appointed 
by the railroad for the purpose of looking 
after the road------

Mr. Tomlinson: He is not appointed by 
the railroad.

The Court : And commissioned by the Gov-
ernor. His duties are indicated by statute. 

20 I don’t see why there should be any ques-
tion about it at all.

Mr. Tomlinson: I would like to ask him 
one or two questions.

By Mr. Tomlinson:
Q. When you got this message from the train 

dispatcher, did he give you any names! A. No, 
sir.

n Q. Of these three persons or anyone else! A. 
30 No, sir.

Q. Did he order you to do anything! A. He; 
he gave me the information ; that was all. He 
told me to investigate it.

By the Court:
Q. Are you sure he told you to investigate it! 

A. Yes, sir, he told me to investigate.

40
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By Mr. Tomlinson:

Q. All the information that you got indicated 
that the State law had been violated? A. Yes, 
sir.

Q. In the blowing of the whistle and the ring-
ing of the bell? A. Yes, sir.

Q. And thereupon you made your investiga-
tion? A. Yes, sir.

By Mr. Stokes:

Q. If he had told you that somebody had 
blown a whistle on the Freehold Rug Mill, you 
wouldn’t have come up to investigate that, would 
you? A. I don’t suppose I would unless I—no, 
I don’t suppose I would.

By the Court:

Q. And this thing didn’t occur in your pres-
ence, did it? A. No, sir.

Mr. Stokes: He was at Atlantic High-
lands, he has already testified.

J. Ma b e l  B r o w n , being duly sworn, according 
to law, on her oath, testifies as follows:

Direct examination by Mr. Stokes.

Q. Where do you live? A. Matawan.
Q. And what have you in your hand there? 

A. Keyport Weekly.
Q. What connection have you with the Key- 

port Weekly, if any? A. I am President of the 
Borough Publishing and Printing Company, 
which publishes the Keyport Weekly.
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Q. Have you any active employment in the 
business—in that company! A. Daily.

Q. x\nd what edition have you got there! A. 
Edition of August 8, 1924.

Q. Was an article published in that paper you
■jO have there------  A. Among the Court notices,

there is an article which covers it.
Q. Covering this matter! A. Yes.
Q. That was circulated through the county!

A. Yes, sir.
The Court: How is this material, Mr. 

Stokes!
Mr. Stokes: I want to show this matter 

was circulated, and went all around
The Court: You mean as an element of 

20 damage!
Mr. Stokes: Yes.
Mr. Tomlinson: I object on the ground it 

is not competent; there is no authority for 
the introduction of any articles------

The Court: I am afraid that is so, Mr. 
Stokes.

Mr. Stokes: I think it shows a measure of 
damages, if your Honor please.

Mr. Tomlinson: If your Honor please, in 
30 26 Cyc, page 63, there is a note reading as

follows: “ Injuries caused by information 
given to commercial agencies that the prop-
erty had been attached, or publication of 
such fact in newspapers are not elements of 
damage, where it is not shown that plain-
tiff in attachment was connected with such 
publication or furnished the information to 
the commercial agencies.”

(After argument.)40
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The Court: There is the old case in this 
county—King vs. Patterson, 20 Vroom, 417; 
involves the same question.

Mr. Tomlinson: Not a malicious prosecu-
tion case?

The Court: No, I think it is a libel case. 
What do you charge as damages for your 
clients? You don’t specify------

Mr. Stokes: Great mental suffering------
The Court: You don’t say that.
Mr. Stokes: No, if your Honor please, but 

great mental suffering such as this might 
be an element. This article read in that 
Weekly would certainly cause these men 
great mental anguish.

The Court: I will allow this witness to 
answer the question, with the understanding 
that unless you connect it up with the right 
to recover damages, it will be stricken out.

Mr. Tomlinson: I ask for an exception.
Exception allowed Mr. Tomlinson.

Q. You said this article was published in this 
paper; what is the circulation of your paper? 
A. 1400.

Q. Fourten hundred? A. About.
Q. And mostly in Monmouth County? A. Yes, 

largely.
The Court: You have not specified dam-

ages. You don’t state that these complain-
ants saw the paper, and that people refused 
to deal with these men because of the pub-
lication. It seems to me that is an element 

• of specific injury.
Mr. Stokes: Suppose these men saw the 

article in the paper themselves.
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The Court (after argument): I will decide 
that after recess and allow this testimony 
to stand; it may be stricken later; for the 
present, I will allow it to stand.

Mr. Stokes: I offer the paper in evidence.

(Paper is received in evidence and marked 
10 Exhibit P-.6)

The Court: It will be marked for identi-
fication. Newspaper is marked P-6 for iden-
tification.

20

By Mr. Tomlinson:
Q. Were you present at the hearing? A. No, 

sir.
Q. Did you write this article yourself? A. 

No, sir.
R e c e s s .

A f te r  R e c e s s .

W i l l i a m  S. B e s t , being duly sworn, according 
to law, on his oath testifies as follows:

Direct examination By Mr. Stokes.

30 Q. William S. Best? A. Yes.
Q. What is your business, sir? A. Claim agent, 

Central Railroad.
Q. Do you know Theodore J. B. Brown? A. 

Yes, sir.
Q. In your employment as claim agent of the 

Central Railroad have you ever consulted with 
Mr. Brown? A. What?

Q. In your capacity as claim agent of the Cen-
tral Railroad, have you ever consulted with Mr. 
Brown?40
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Mr. Tomlinson: Objected to as immate-
rial, irrelevant and incompetent.

The Court: I didn’t get the question.
Mr. Stokes: I asked if, in his employment 

did he ever consult with Mr. Theodore J.
R. Brown.

Mr. Tomlinson: I object.
The Court: The best evidence is Theodore 

Brown himself. You have a right to sub-
poena him.

Mr. Stokes: I will prove it, if your Honor 
please; I will take the stand myself.

The Court: You may answer this partic-
ular question.

A. What is the question!
Q. Did you ever consult with Mr. Theodore 

Brown as claim agent! A. Yes.
Q. Whereabouts was he when you consulted 

with him!

Mr. Tomlinson: I object to that as imma-
terial, irrelevant and incompetent.

Objection overruled and exception al-
lowed.

A. Are you referring to this particular case!
Q. No, sir; any case.

The Court: I will allow you to ask him 
whether Mr. Brown is in the employ of the 
Central Railroad, if he knows of his own 
knowledge.

Mr. Tomlinson: May I have an exception!
The Court: Yes.

A. Yes.
Q. Was he in such employment on July 29, 

19249
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Mr. Tomlinson: I object.
Objection overruled and exception al-

lowed.

A. I presume he was.
Q. And he is still in the employ of the Central 

Railroad? A. I presume so.

By the Court:
Q. What is the nature of his employment? A. 

Mr. Brown is Safety Officer of the Central Rail-
road.

By Mr. Stokes:
Q. What do you mean by “ safety officer” ? 

20 ^  j j e has charge of the safety conditions of the
railroad.

Q. Legal matters pertaining to------  A. No,
general safety matters are under his jurisdic-
tion; general safety rules and regulations.

Q. He is connected with the law department 
of the Central Railroad, isn’t it? A. Yes.

Q. He is a lawyer? A. Yes.
Q. He is from Brielle, New Jersey? A. Yes. 

~ Q. He is former prosecutor of Monmouth 
6 County.

Mr. Tomlinson: We admit he is a lawyer, 
practicing in the State of New Jersey.

Mr. Stokes: And also attorney of the Cen-
tral Railroad?

Mr. Tomlinson: No.

Cross examination by Mr. Tomlinson.

0. You said Mr. Brown is connected with some 
40 safety committee? A. Yes.
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Q. You said he is employed by the Central 
Railroad. Do you know anything about the 
terms and conditions of his employment1? A. 
Positively not.

Q. Do you know anything about the compen-
sation, if any, he receives from the company? i() 
A. No, sir.

Q. Do you know whether or not he is employed 
exclusively by the railroad company? A. I do 
not.

Q. Do you know whether or not he is em-
ployed exclusively by any other business? A.
I don’t.

Q. He is supervisor of safety? A. He is su-
pervisor of safety, yes.

Q. And that has to do with the investigation 20 
of methods to lower the number of accidents?
A. Yes, correct.

Q. Station, platforms, and everything of that 
sort? A. Yes.

Q. That is correct? A. Yes.
Q. Does Mr. Brown ever try any cases for the 

railroad company? A. Not to my knowledge.

By Mr. Stokes:
30Q. Ever attend any hearing for the railroad 

company? A. No, sir.
Q. Never did? A. Not to my knowledge.
Q. Where is Mr. Brown’s office? A. Jersey 

City.
Q. What building? A. Terminal Building.
Q. Whose building? A. Central Railroad’s.
Q. Is his name on the door? A. I don’t be-

lieve so.
Q. You have been in his office? A. Yes. 40
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Q. Did you ever go in any other office to see 
him except the Central Railroad in New York? 
A. Yes.

Q. In New York, that is, isn’t it? A. No, sir, 
Jersey City.

10 Q- Jersey City side? A. Yes, sir.
Q. Were you consulted about this matter, 

about this occurrence that is alleged to have 
happened on July 22, 1924?

Objected to.
Objection overruled. Exception allowed.

A. Was I consulted?
Q. Yes. A. You mean by Mr. Brown?
Q. By anybody.

20 The Court: No, anybody in the employ of 
the company.

A. I was ordered to make an investigation.
Q. When—what date? A. I can’t tell you 

exactly. It was some time along in August or 
September.

By the Court:
30 Q. By whom were you ordered? A. Central 

Railroad------
Mr. Tomlinson: I object on the ground 

that this was subsequent, according to his 
own testimony, to the complaint in a crimi-
nal matter.

The Court: That is so.
Mr. Stokes: I don’t know; I am asking 

him the date.

r
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By the Court:

Q. When was your investigation, after the ar-
rest? A. After the arrest, yes.

By Mr. Stokes:

Q. You knew nothing about it before the ar-
rest? A. No.

The Court: The objection is proper. It 
will be stricken.

Q. Why was the investigation after the arrest, 
if you knowf

Mr. Tomlinson: I object—oh, let him an-
swer.

A. Why was what?
Q. Why was the investigation after the arrest? 

A. Someone put in a claim to the railroad com-
pany.

Q. You mean a suit had been instituted? A. 
I don’t know whether a suit had been instituted 
at that time or not; I know a claim had been 
received.

Q. What you did was after the hearing held 
at Keyport? A. Yes.

By Mr. Tomlinson:

Q. As I understand it, Mr. Best, Mr. Stokes 
and his partner, Mr. McDermott presented a 
claim in behalf of these three plaintiffs? A. 
Correct.

Q. And it was after that that you made the 
investigation? A. Yes, sir.

Q. In connection with this civil suit, is that 
so? A. Yes, sir.

10

20

30

40



62

DeVoe Tomlinson—For Plaintiff— Direct.

D e V o e  T o ml in s o n , being duly sworn, accord-
ing to law, on his oath testifies as follows:

Direct examination by Mr. Stokes.

Q. Mr. Tomlinson, you are connected with the 
10 Central Railroad of New Jersey! A. Yes, sir. 

Q. And are their trial attorney! A. I am 
Assistant General Counsel of the Central Rail-
road.

Q. And who is their General Counsel! A. Mr. 
George Holmes.

Q. You know Theodore J. R. Brown! A. I do. 
Q. How long have you known Mr. Brown! A. 

I have known Mr. Brown approximately nine 
years.

20 Q. And during that nine years, who has he 
been employed by, if you know, outside the Cen-
tral Railroad of New Jersey! A. Mr. Brown 
has clients outside the Central Railroad.

By the Court:
Q. Is he employed by the Central Railroad! 

A. Yes, sir.
Q. In what capacity! A. Mr. Brown has the 

. title of Supervisor of Safety and also the title 
30 of Assistant Claims Attorney. His principal 

work is now the safety work, and also in addi-
tion to that, his principal work is, and has been 
ever since I have known him, in connection with 
legislative matters in Trenton and Harrisburg.

By Mr. Stokes:
Q. He does attend hearings occasionally for 

the railroad! A. I have known—I don’t know 
40 of any other hearing except this, Mr. Stokes.
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Q. That’s the only one you know of that he 
has attended for the railroad? A. I beg pardon?

Q. This is the only one that you know of that 
he has attended for the railroad? A. I know of 
one or two compensation hearings in which he 
appeared as attorney. I don’t know of any other 
occasion.

Q. Do you know why he should have ap-
peared at this hearing, to which reference has 
been made—in this case? A. Do I know?

Q. Do you know why he did appear? A. No, 
sir. I will qualify that; only by hearsay; I can-
not swear to it.

Q. Under whose general direction is he—or 
who is his superior? A. Mr. Brown comes—I 
would like to stipulate on the record if I may— 
that I object to these questions, and ask for a 
general exception.

The Court: You may have them.

A. Mr. Brown comes generally under the jur-
isdiction or rule—he comes under the jurisdic-
tion of Mr. Besler and Mr. Stein, the General 
Manager. His work is generally special work, 
his main work is his safety work, and in con-
nection with that, he has legislative matters, and 
other special matters that occasionally come up.

By the Court:
Q. What do you mean by “ safety work” ? A. 

The railroad has in the past several years—for 
the past several years back, noticed with alarm 
the increased accidents on their roads; as a re-
sult of that, the various railroads in the East, 
the Trunk Line roads have formed a sort of
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association, and that association has formed what 
is generally called a safety committee. The 
purpose of that committee and its functions are 
to determine in what respect they can decrease 
these accidents. One way in which they have 
done it has been to require all machinists of 
their organization to wear goggles to prevent 
eye injuries ; there have been cases where plat-
forms have not been perfectly level, and these 
platforms have been made level. Other instances 
have been to put up signs all around where the 
men work, to watch out for themselves in yards 
and in shops, and in general—that is the general 
purpose of it; of course, there are others------

Q. Does the conduct of passengers on trains 
20 come within the jurisdiction of the Safety Com-

mittee? A. No, sir. Safety conditions—has to 
do with exsiting conditions, your Honor. An-
other instance has been to adopt the grab iron 
on the freight cars.

By Mr. Stokes:

Q. You said this is the only time you know 
of Mr. Brown representing the Central Railroad, 
here at the hearing before Mr. Smith in this mat- 

^  ter? A. That’s the only one I can recollect. I 
won’t swear that that is the only one, but that’s 
the only one I can recollect.

Q. Had you been consulted about this matter 
after the warrant had been sworn out, and before 
the hearing? A. No, sir, I didn’t know anything 
about it until after the hearing was over.

40
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Ch a r l e s  R e i f f , being duly sworn, according 
to law, on his oath testifies as follows:

Direct examination by Mr. Stokes.

Q. Mr. Reiff, wdiere do yon live? A. I live 
in Adelphia, New Jersey.

Q. How long have you lived in Adelphia? A. 
Approximately about two years.

Q. And where is your employment, sir? A. 
97 Bowery, New York City, by J. P. Jube and 
Company.

Q. What is your line of employment? A. 
Hardware salesman.

Q. How long had you been employed by them 
on July 22, 1924? A. About eleven years.

Q. You are still employed by them, are you? 
A. Yes, sir.

Q. Do you recall the 22nd day of July, 1924? 
A. Well, I do, yes.

Q. And you recall the 29th of July, 1924? A. 
I recall that day; that was my birthday.

Q. And you recall what else happened on your 
birthday, that day? A. Yes, sir.

Q. What? A. What was that question?
Q. What happened on your birthday, the 29th 

of July, 1924? A. That was the day I was taken 
off the train—arrested.

Q. Going back first to the 22nd of July, 1924— 
you were a passenger on the train coming from 
New York City ? A. I was.

Q. How long have you been a commuter on 
this train? A. Up to that time, about a year.

Q. Daily except Sundays, I suppose? A. Daily 
except Sundays, yes.

Q. Did you always travel on practically the
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same train—the early train out? A. We did; I 
always got the 5.42 out of Jersey City.

Q. Was that this train on this day? A. That 
was the 5.42, yes.

Q. Who did you come across the Ferry with 
when you left New York? A. I came over with 

10 Mr. Hughes and Mr. Hanley and Mr. Sturla.
Q. Where did you meet Sturla and Hughes? 

A. I was introduced to them at the ferry.
Q. When you got to the ferry, who was with 

you? A. Well, I had been on the boat, and I met 
Mr. Sturla, and Mr. Hanley, and Mr. Hughes 
came on the boat and I met them there.

Q. Did anybody else get on with you from 
New York side? A. I got on alone.

20 Q. You and Miller and Sturla were not to-
gether at that time? A. No.
’ Q. What did you have, if anything, on that 
day, in your hand? A. I had a roll of screens 
for windows.

Q. You mean a wire netting? A. I mean mo-
squito screens; comes in a roll.

Q. How many screen did you have? A. One
roll.

Q. How long was that—how big in diameter?
30 A. Twenty-four inches wide.

Q. How much in that roll did you have? A. 
It is a hundred feet long, making it two hundred 
square feet on the roll.

Q. You had an armful right there? A. Yes, 
I did.

Q. Did you have anything else? A. No, sir, 
I did not; I had a newspaper.

Q. You got on the ferry boat and there you 
met Sturla and one other gentleman? A. Yes; 

40 two others.
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Q. Where did yon meet Mr. Miller? A. On the 
train; he had been seated on the train. He is 
usually there ahead of us. He gets off earlier.

Q. Did you get the train to Matawan? A. Yes.
Q. And you changed cars? A. Yes.
Q. Tell us what happened then. A. I sat about 

the middle of the car, at the right hand side with 
Mr. Sturla alongside of me; Mr. Hughes and 
Mr. Hanley opposite to me.

Q. What way? A. With the seats turned over 
—seats facing each other.

Q. How were you riding? A. Forward, with 
my face toward the engine.

Q. How was Mr. Sturla riding? A. Along-
side of me—the same way.

Q. And Mr. Hughes and the other man were 20 
opposite you? A. Mr. Hughes and Mr. Hanley 
were opposite us in the car.

Q. Your faces were together? A. Just facing 
each other, in four seats.

Q. Where was Mr. Miller? A. On the opposite 
side of me—on my left, talking with another 
gentleman.

Q. And how many people were in that car as 
the train came from East Freehold to Freehold?
A. I should judge about twenty people. 30

Q. And which way did you leave the train,
Mr. Reiff? A. I left by the back end.

Q. Who else left by the back end? A. Mr. 
Hanley was behind me, and Mr. Hughes; that’s 
all I could see who came after me. I didn’t 
keep turning around to see if the men were fol-
lowing me.

Q. You were the first person off that train by 
the back end? A. I was.

Q. How many people came out after you? You 40
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did testify to these men that yon noticed------
A. I really couldn’t say. I know I bad walked 
over to the car and there were still passengers 
coming off.

Q. There were still passengers coming off the 
20 fear of that train? A. There were still passen-

gers coming off the rear of that train.
Q. Did you hear any whistle blown or bell rope 

pulled, or anything of that kind? A. No, sir, 
I did not.

Q. Did you do anything that day in the way 
of pulling any whistle or ringing any bell? A. 
No, sir, I did not.

Q. Did you pull the brakeman’s cap over his 
forehead? A. No, sir.

20 Q- Or anything of that kind? A. No, sir.
Q. Did you do anything different from what

usually is------  A. I only walked off that train
with my bundle.

Q. Did anybody say anything to you, that you 
were ringing the bell or blowing the whistle? A. 
I never heard anything more about it until the 
following week.

Q. Did you get on the train the next morning? 
A. Yes.

30 Q- You and Sturla and Miller?, A. Yes.
Q. You were together? A. Yes.
Q. Was anything said to you about the pulling 

of the cord or the blowing of the whistle? A. 
Never heard anything about it.

A. The morning Mr. Crawford approached us 
and handed us this warrant. I didn’t know any-
thing about it before that. We were stunned.

Q. Where was that? A. The train was just 
leaving Freneau Station, at the time he ap- 

40 proached us.
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Q. And he accosted you? A. Yes.
Q. Did he ask you if you were Mr. Reiff, and 

Mr. Miller and Mr. Sturla? A. He asked me 
personally, to my face: “ Is your name Mr. 
Reiff I ”  I said, “ It is.”

Q. What else was said, if you can remember? ,q

Mr. Tomlinson: Objected to as immaterial, 
irrelevant and incompetent, what the con-
stable said.

The Court: It is not material.

Q. When you got to Matawan, what happened?
A. After he had asked me my name, he didn’t 
say anything until he asked Mr Sturla his name, 
and he replied, and he asked Mr Miller his name, 
and he replied, and he said, “ You are under 20 
arrest.”

Mr. Tomlinson: I object to what he said.
The Court: Strike it out.

By the Court:

Q. As a result of that, what then happened?
A. I was taken off at Matawan Station.

Q. What happened then? A. I was put in a 
Ford car and taken to Keyport and put in jail. 30 

Q. Who were in the Ford car? A. Mr. Sturla 
was taken with me, and Mr. Miller and Mr. 
Crawford, and when we got off the train, Mr. 
Robinson was standing there waiting for us and 
we all got in the car and they drove us to Key- 
port.

By Mr. Stokes:

Q. Who drove the car? A. I cannot remem-
ber. 40
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Q. Did Robinson accompany yon? A. Robin-
son accompanied us.

Q. You five composed the party that went 
from Matawan to Keyport—you three gentlemen, 
and Crawford and Robinson? A. That’s right.

10 Q* When you got to Keyport, what took place? 
A. I had asked to telephone to try and get some 
word down to my folks, to my father-in-law to 
go my bail, and I was denied permission.

Mr. Tomlinson: I ask to have that
stricken.

The Court: You cannot tell that.

Q. After you got to Keyport, where were you 
taken? A. I was put in jail.

20 Q. In the Borough Hall? A. I just don’t 
know what the name of the building was.

Q. How long were you there? A. Approxi-
mately four hours; four hours and fifteen min-
utes by my watch that I had taken out.

Q. Then what happened? A. We stayed there 
until Justice Smith came and took us out and 
brought us down in his car to the Port; my 
father-in-law in the meantime happened to get 
word that I was there------

30 v
Mr. Tomlinson: Objected to.
The Court: Strike it out.

Q. You gave bail for a hearing? A. Yes.
Q. That hearing was held on the------

Mr. Tomlinson: We don’t deny that they 
gave bail and the hearing was held and they 
were discharged, I admitted that in the 
opening.
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By the Court:
Q. When was the hearing? A. Within a week 

afterwards.
By Mr. Stokes:

Q. Of course you returned to the hearing? A. 
We returned for the hearing.

Q. What happened at the hearing—who ap-
peared? A. Mr. Brown, and I had word he was 
prosecutor for the railroad.

Mr. Tomlinson: I ask to have that stricken 
out.

The Court: I will allow you to state what 
Brown did.

Exception allowed Mr. Tomlinson.

Q. What did Mr. Brown do in your presence, 
Mr. Reiff?

Mr. Tomlinson: I object.
Objection overruled and exception al-

lowed.

A. He asked Mr. Pierce questions, and Con-
ductor Creby questions, in regard to this—and 
John Iverson, in regard to this.

Q. And at the close of the examination, what 
did he do?

Mr. Tomlinson: I object.
Objection overruled and exception al-

lowed.

A. What?
Q. What did Mr. Brown do, if anything, at 

the close of the taking of the testimony? A.
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He got up and he wanted to have us put away 
for------

Mr. Tomlinson: I object.
The Court: I will tell you what I have in 

mind, gentlemen, so you will know the trend 
of the Court’s mind. I have before me the 
case of Taylor vs. New York and Long 
Branch Railroad, 80 N. J. page 245, and I 
am going to allow the plaintiffs to show, if 
they can, if they have available evidence, 
the presence of any employe other than Rob-
inson, of the railroad company at that hear-
ing, of having appeared and taking an active 
part in it. The Court will allow that much 
testimony.

Q. Was Joseph Creby present at that hearing!

Mr. Tomlinson: I object.
Objection overruled and exception al-

lowed.

Q. He was the train conductor! A. He was 
there, yes, sir.

Q. He was examined and questioned by Mr. 
Brown!

Mr. Tomlinson: I make a general objec-
tion to all this testimony.

The Court: I will allow you to do that.

Q. Was Mr. Creby the conductor of the train 
that you were on on July 22, 1924! A. As I 
recall it.

Mr. Tomlinson: Objected to.
Objection overruled and exception al-

lowed.
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Q. Was Wesley Price a witness there?

Mr. Tomlinson: I object.
Objection overruled and exception al-

lowed.

A. He was.
Q. Mr. Pierce is who? A. I believe he is a 

brakeman.
Q. And was he on the train on July 22, 1924? 

A. He was.
Q. And John Iverson—was he also a witness?

Mr. Tomlinson: I object.
Objection overruled and exception al-

lowed.

A. Yes.
Q. And examined by Mr. Brown? A. He was.
Q. Was he on the train on July 22, 1924? A. 

He was.
Q. Was anybody else produced by Mr. Brown 

and sworn as a witness except these men?

Mr. Tomlinson: I object on the ground 
it is not relevant, and also on the ground 
there is no evidence whatsoever of Brown 
producing any of the witnesses.

Question withdrawn.

Q. Was anybody else produced at this hearing 
except Joseph Creby, the engineer, Wesley 
Peirce, a brakeman, and John Iverson, a brake- 
man of the Central Railroad at that hearing, to 
testify, and gave any testimony against these 
three men?

Mr. Tomlinson : I object.

A. This Mr. Crawford was there------
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*

Q. And testified, I said. A. Nobody besides 
these three.

By the Court:
Q. Was Robinson there! A. I didn’t see Rob- 

2Q inson at the hearing, no. I don’t remember.
Q. You didn’t see him there! ! A. I don’t re-

call. I don’t remember.
Q. You don’t recall! A. No.

Cross examination by Mr. Tomlinson.

Q. There were only three men who were called, 
were there not! A. Was there anybody more 
there!

Q. You are testifying, Mr. Reiff, as to who 
20 were there. Are you sure about that, or are you 

not! A. I am sure that Mr. Creby was there, 
Mr. Iverson was there and Wesley Pierce was 
there.

Q. Did anybody else appear as a witness, or 
not! A. Well, others appeared, but were not 
questioned.

Q. As a witness; you know what a witness is! 
A. Yes.

O. What is your line of business! A. Hard- 
oQ ^ware salesman.

Q. For Jube! A. John P. Jube.
Q. And the only three men who testified at 

this hearing, then, were Creby, Iverson and 
Pierce; that’s correct, isn’t it! A. As I remem-
ber Those three of which I remember.

Q. Do you think there was somebody else! A. 
Well, no; I only saw this man Crawford come 
in, but I don’t remember him testifying.

Q. And these three men were the only men
40
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that testified at all at that hearing; weren’t 
they the only men that went up on the witness 
stand and gave testimony? A. As I recall, yes.

Q. And you were discharged after the hear-
ing? A. We were discharged after the hearing.

Q. How long have you known Mr. Sturla? A. 
Well, about three and a half or four years now; 
I will say four years.

Q. How long have you known Mr. Miller? A. 
About three years—three and a half years.

Q. And you have been commuting with them 
quite regularly, haven’t you? ? A. Yes, sir.

Q. Now, on this day, you came on to the ferry 
boat alone, didn’t you? A. I approached the 
ferry boat alone.

Q. And when you got on the ferry boat, you 
met Mr. Miller and Mr. Hanley, didn’t you? A. 
I did not meet—not Mr. Miller on the boat.

Q. Did you meet Mr. Sturla? A. Mr. Hanley 
and Mr. Sturla.

Q. You met Mr. Miller on the train? A. I met 
Mr. Miller on the train.

Q. After you changed at Matawan, who were 
the three men you sat with? A. Mr. Sturla on 
my left, Mr. Hanley facing me, and Mr. Hughes 
on my left facing me.

Q. Hughes was the same gentlemen who testi-
fied this morning? A. I believe so.

Q. Was Hughes riding backward or forward? 
A. He was riding backward.

Q. You are certain about that? A. Yes.
Q. When was it you first started to get up out 

of your seat to get off the train? . A. The train 
had pretty nearly come to a standstill—just 
simply moving along.

Q. Other people got out of the train ahead of
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yon? A. There was people got out ahead of 
me, and after me.

Q. How did you happen to notice these people 
that came out after you? A. Our car is parked 
at that station, and we always keep it at the 

20 back end of that station, and I made a run with 
my bundle to the car, put it inside the seat, and 
I still saw passengers coming off.

Q. You turned around to look? A. Yes; the 
reason I turned around to look was because Mr. 
Sturla and the rest of these men were coming 
off after me.

Q. You didn’t look to see whether anyone 
came off after Sturla, did you? A. I did.

Q. How did you happen to do that after you 
20 were off the train? A. I just turned around.

Q. Just turned around after you got out the 
door, to see whether anyone else got off? A. 
Yes; a lot of these gentlemen know my car, and 
I was waiting for them.

Q. You said they got off the train—you saw 
them get off the train? A. Yes.

Q. You saw Sturla get off the train? A. I 
did.

Q. You saw Hanley get off the train? A. I 
30 did.

Q. You saw Hughes get off the train? A. I 
did.

Q. Which one was the last one to get off? A. 
Mr. Hanley followed me—Mr. Hughes and Mr. 
Sturla, and Mr. Miller accompanied by Mr. Kin-
ney, and there were still gentlemen getting off 
after that.

Q. What I mean is, how did you happen to 
account for these other people after your own 

40 crowd got off? A. I didn’t say I accounted for
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other people. I seen people coming off; I don’t 
know who they were.

Q. You saw about twenty people in that car?
A. Approximately.

Q. Who else was there that you knew in that 
car besides Miller and Sturla and Hughes and JO 
Hanley? A. I knew Mr. Kinney.

Q. Is he here today? A. No.
Q. Who else did you know in the car? A. 

Other gentlemen—Mr. Barkalow here in town 
and some others; they came off that end.

Q. You knew quite a few in that car? A. Yes,
I did.

Q. You didn’t pull the whistle cord, you say?
A. No, sir, I did not; I wouldn’t do a thing like 
that. 20

Q. When you went out the end of the car, you 
didn’t turn the back-up hose? A. No, sir; I 
don’t know where that is.

Q. You don’t know where that is? A. No.
Q. How long have you been riding on that 

train? A. I had been riding on that train at 
that time very nearly a year.

Q. And you usually get off the rear end of 
the train? A. Not always.

Q. You had------  A. I had, and I get off the 30
front also.

Q. You don’t know where the back-up hose 
is? A. Never paid any attention to it.

By Mr. Stokes:

Q. You ride home in Mr. Sturla’s car every 
night? A. Yes, sir.

40
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Jo h n  R. M il l e r , being duly sworn, according 
to law, on his oath testifies as follows:

Direct examination by Mr. Stokes.
Q. Mr. Miller, where do you live? A. Roselle 

Park, New Jersey.
Q. Where did you live on July 22, 1924? A. 

Farmingdale, New Jersey.
Q. Were you a commuter on the Central Rail-

road during the month of July, 1924? A. I was.
Q. How long had you been commuting at that 

time, Mr. Miller? A. Beginning the first of 
April, up until the first of January, of this year.

Q. What was your employment at that time? 
A. Employed by the Barret Transportation 

2q  Company, 40 Rector Street.
Q. How long had you been employed there at 

that time? A. Two years, at that time.
Q. Still employed by them? A. Yes, sir.
Q. Now, do you recall the 29th of July? A. 

Yes, sir.
Q. And that morning, were you a commuter 

on the train from Freehold to Matawan? A. 
I was.

Q. Had you been commuting daily at that 
o q  time, with the exception of Sundays? A. Yes.

Q. Even went in Saturdays? A. Yes.
Q. What happened on the 29th of July, if you 

recall, that morning? A. Why, as we were leav-
ing Freneau Station, we were approached by a 
man, telling us we were under arrest. He asked 
us our names------

Mr. Tomlinson: I object.
Witness (continuing): And we answered 

to our names, and he said, “ You are under 
arrest. ’ 940
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Q. After that time, where did you go? Did 
you go to Matawan? A. From that time on, 
we went to Matawan.

Q. Who did you find when you got to Mata-
wan? A. Why,—who do you mean that we 
found? 10

Q. Who else besides the men with you? Who 
went with you from Matawan to Keyport, if any-
body?

Mr. Tomlinson: I object.
The Court: Strike it out.

By the Court:
Q. What happened to you after you got to 

Matawan? A. We were put in a Ford touring 20 
car and taken to Keyport.

By Mr. Stokes:
Q. Who assisted you in the Ford touring car?

A. Nobody assisted me; we got in and, I believe,
Mr. Crawford, the constable, and Mr. Robinson.

Q. Did Mr Robinson go with you from Mata-
wan to Keyport? A. Yes, sir.

Q. With you all the way over? A. Yes. cjq
Q. When you got out of the car at Keyport, 

did he come with you, too? A. Yes.
Q. What happened after that, at Keyport?

A. We were put in jail.
Q. How long were you kept in jail? A. Ap-

proximately four to four and a half hours.
Q. You mean inside a cell? A. You can call 

it a cell, yes.
Q. Locked up, I mean? A. Locked up, yes,

sir. 40
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Q. Were there iron bars in front of the door! 
A. Certainly.

Q. You remained there for four hours? A. 
Approximately.

Q. And gave bail for a hearing at some time
2Q later? A. Yes.

Q. You attended the hearing? A. Yes, sir.
Q. And who else attended that hearing? Was 

Mr. Robinson there, or who else was there? A. 
Yes, sir, Mr. Robinson was there; Mr. Creby, 
Mr. Pierce, Mr. Iverson and Mr. Brown and an-
other gentleman—I don’t know his name.

Q. What did you see Mr. Robinson do, if any-
thing, while he was there?

Mr. Tomlinson: I object.
20 Objection overruled and exception al-

lowed.

Q. Nothing but converse with Mr. Brown the 
other side of the room. Mr. Brown examined 
the railroad crew first.

Q. And when you speak of the railroad crew, 
do you refer to Crawford, Pierce and Iverson? 
A. The three of them.

Q. Was anyone else sworn except those three?
30 A. No, sir.

Mr. Tomlinson: Objected to as immate-
rial, irrelevant and incompetent

Objection overruled and exception al-
lowed.

Q. And after these three men had been sworn 
and examined by Mr. Brown and the hearing 
closed, what happened, if anything? A. After 
the hearing was dismissed?
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Q. No, right before it was dismissed.

Mr. Tomlinson: Objected to as immate-
rial, incompetent and irrelevant.

A. Before it was actually dismissed, and after 
the evidence was all in, Mr. Brown got up and 
summed up the case.

Mr. Tomlinson: I ask that that be stricken 10 
out as incompetent and hearsay.

The Court: It cannot be hearsay. Did you 
see Mr. Brown during that hearing?

Mr. Tomlinson: I think that is hearsay. 
Witness: I did.

Q. Now, Mr. Miller, what happened to you 
finally after the Justice’s decision? A. What 
happened to me?

Q. Yes; the case against you? A. Dismissed. ^  
Q. And you were set free? A. Yes, sir.

Cross examination by Mr Tomlinson.

Q. The only witnesses you say who were ex-
amined were Creby the conductor, Iverson and 
Pierce, who were the balance of the train crew; 
is that right? A. Yes, sir.

Q. And after their testimony was taken, you 
were discharged? A. Yes, sir. 30

Q. Just what do you do with the Barrett Com-
pany, Mr. Miller? A. What is my line of work?

Q. Yes, sir. A. What I do there?
Q. Yes. A. We have about eleven hundred 

tank cars I take care of, traveling all through 
Canada and New York.

By the Court :
Q. Are you a clerk in charge of the records?

A. I am the car record clerk. 40
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By Mr. Tomlinson:
Q. How many car record clerks are there in 

yonr department? A. How many?
Q. Yes. A. Three.
Q. Coming down from Matawan, with whom 

10 were you riding? A. I was riding with Mr. 
Fisher—a gentleman named Fisher, who is a 
commuter also on the Freehold train.

Q. Were you between the front of the car and 
Mr. Sturla and his companions, or not? A. I 
was sitting opposite them.

Q. Right opposite them? A. As I recall, right
opposite, yes, sir.

Q. Now, you said you did not pull any cord? 
A. No, sir.

20 Q. You áre sure about that? A. Yes, sir.
Q. You didn’t see anybody pull the cord? A. 

No, sir.
Q. You know what the back-up whistle is, on 

the back of a train? A. Yes, sir.
Q. Did you hear the whistle blown? A. No,

sir.
Q. You went out that way, toward the back 

of the car? A. Yes.
Q. Is that right? A. Yes.

:!0 Q. Now, as you passed Pierce, the brakeman, 
did you have any conversation with him? A. I 
didn’t pass Pierce.

Q. You did not? A. No, sir.
Q. You saw Pierce the next night, didn’t you? 

A. Yes, sir.
Q. And we said to him, “ If you can’t bring 

the train in right, we will handle it and show 
you how” ? A. No, sir.

Q. You didn’t say that? A. No.
40
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Redirect examination by Mr. Stokes.
Q. Did you hear any whistles blown or did 

you blow any whistle or ring any bell? A. No.
Q. Was anything said to you that night when 

you got off the train by any member of that crew 
about the blowing of a bell or pulling a whistle? 
A. Not that I recall.

Q. Was anything said the next morning when 
you got on the train? A. No, sir.

Q. Had you heard anything about that at all? 
A. Recently.

Q. What had you heard, if anything, from the 
22nd until the time you were arrested at Free-
hold, if anything? A. Nothing.

By Mr. Tomlinson:
, Q. You said nobody said anything to you 
when you got off the train that night at Freehold. 
Didn’t Pierce say to you, “ If you want some-
thing to play with, I will get you something in-
stead of the back-up hose” ? A. No, sir.

Q. He didn’t say that to you? A. No, sir, not 
to me.

Q. You heard him say it to your crowd, didn’t 
you? A. No, sir, I did not.

R ob e rt  S t u r l a , being duly sworn, according to 
law, on his oath testifies as follows:

Direct examination by Mr. Stokes.

Q. Where do you live? A. Farmingdale, New 
Jersey.

Q. Whereabouts do you live, on what road? 
A. Between Farmingdale and Freehold.

10
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Q. Between Rogers Drum and Banjo Head 
Factory and Farmingdale? A. Yes.

Q. How long have you lived there? A. Five 
years.

Q. On July 22, 1924, who were you working 
- q  for? A. Ocean Accident and Guaranty Com-

pany.
Q. In what capacity? A. I was an adjuster 

of claims, personal injury and subrogation, and 
preparing cases for trial.

Q. How long had you been working for them 
at that time? A. Seven years.

Q. Do you recall, Mr. Sturla, the 29th of July? 
A. I do.

Q. The morning of that day? A. I do.
20 Q- Where were you that morning? A. I was 

on my way to New York.
Q. How long have you been commuting back 

and forth between your place and New York? A. 
About four years.

Q. In what manner did you commute? A. I 
took the 7.03 train from Freehold and connected 
with the train at Matawan.

Q. You left your automobile here at Freehold? 
A. I left my automobile here at the Freehold 

o q  Station, yes, sir.
Q. At what part of the platform of the station 

did you leave your automobile? A. Right next 
to the platform, facing the rug mill.

Q. That’s the end furthest away from the en-
gine? A. The end furthest away, yes.

Q. As this rear car of this two car train 
stopped, where would it stop, about, with refer-
ence to what portion of your car? A. About 
where my car was.

40
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Q. Now, do yon recall the 22nd day of July,
Mr. Sturla? A. I do.

Q. And you were a passenger on that train 
that night? A. I was.

Q. Who else was with you? A. Attorney 
Hughes and Mr. Hanley who is the Chief Ad- jo. 
juster of the Ocean Accident Guaranty Company.

Q. Where were they coming to? A. To my 
home.

Q. And do you ‘recall how you were sitting in 
the train—on which side of the train? A. I do.

Q. Where ? Tell us. A. Mr. Hanley was facing 
toward Freehold, with Mr. Hughes; I was facing 
Mr. Hughes and Mr. Reiff was facing Mr. Han-
ley—with the seats turned over.

Q. Where was Mr. Miller? A. Right across 20 
the aisle in the next seat.

Q. What did you have with you that night, if 
anything? A. I had my brief case, department 
discontinuing and release statement paper, and a 
package containing some meat I purchased at 
the Washington Market.

Q. Did you use two hands to hold these things, 
or one hand? A. Two hands.

Q. Was your brief case quite a heavy one? A.
Quite heavy. 30

Q. You had it full of papers? A. Yes; quite 
heavy.

Q. And you held it by the handle in the cen-
ter? A. Yes.

Q. How did you handle your meat? A. I had 
a handle on the meat, yes, sir.

Q. Now, can you tell us, Mr. Sturla, the way 
in which different ones got off of that train, if 
you recall it? A. Yes; Mr. Reiff got up and he

40
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went out; Mr. Hanley followed him; he was sit-
ting opposite to him; Mr. Hughes got off, and I 
got up and I followed Mr. Hughes.

Q. Go ahead. A. Then there was Mr. Miller 
following me, and there were some other people

20 in the rear of Mr. Miller.
Q. About how many people, Mr. Sturla, were 

there in that train when it arrived at Freehold? 
A. I would say about fifteen or twenty.

Q. And did anybody except the five you have 
mentioned—or any others except those compris-
ing your party get off the rear end? A. There 
were other people got off.

Q. As you got off that train that night, did 
anybody say anything to you? A. Nobody said 

20 anything.
Q. Did anybody ask you why you had pulled 

the bell cord or turned on this whistle in the 
rear? A. No, sir.

Q. Was anything said to you when you came 
back and got on the train the next morning? 
A. No, sir.

Q. Did you get on the train the next morning? 
A. I did.

Q. Did you commute every day since then until 
30 the 29th, excepting Sundays? A. I did.

Q. Did anybody say anything to you about 
blowing the bell, or ringing the whistle—ringing 
the bell and blowing the whistle or anything 
else? A. No.

Q. When was the first you knew about any 
charge being made against you? A. When a man 
got on at Freneau, and he approached Mr. Mil-
ler and Mr. Reiff and myself and he said------

Mr. Tomlinson: I object.40
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Q. What did he do! A. He placed Mr. Reiff 
and Mr. Miller and myself under arrest.

Q. Then from the time you were placed un-
der arrest on the train, where did you go! A. 
Matawan.

Q. When you got to Matawan, who did you 
see! A. Robinson.

Q. Had you seen him before! A. No.
Q. What did Robinson do from that time on, 

if anything! A. He walked over to the automo-
bile with Constable Crawford, and we got in 
this car; he ordered us to get in.

Q. Who ordered you to get in! A. Robinson.
Q. What did he say!

Mr. Tomlinson: I object.
/

A. Told us to get into the automobile.
Mr. Tomlinson: I move to strike that out, 

and I ask that this witness be instructed not 
to answer while I am making my objection.

The Court: The last answer will be 
stricken out.

Mr. Stokes: I think that is competent, 
what Robinson said to him when he got off 
the train at Matawan.

Mr. Tomlinson: Robinson is not on trial.
Mr. Stokes: Robinson is the man that put 

this whole thing on the way. Robinson 
started it.

(After argument.)
Mr. Tomlinson: Now he is asking him 

what Robinson said, and as I understand it, 
in the case of Blackman vs. West Jersey 
and Seashore Railroad Company, 68 Law, 
page 1, a servant cannot bind the principal 
by declaration. ,
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The Court: I will allow the witness to tes-
tify as to what directions, if any, Robinson 
gave him.

Exception allowed Mr. Tomlinson.

Q. Answer, Mr. Sturla, please. A. He told 
10 us to get in the automobile, and he was going 

to Keyport, and he said to the Judge------
The Court: The Court might observe it 

is also evidential as to whether or not these 
men were actually under arres-t. It is ad-
missible for that purpose.

Q. You said what? A. Said to the Judge-----
Mr. Tomlinson: I object to what he said. 

20 I object to what he is going to say now.

Q. What did they do after you got there? A. 
Put us in a car and placed us under arrest, and 
told me he was the complainant in this case------

Mr. Tomlinson: I object.

Q. Take you to Keyport? A. Took us to Key- 
port.

n Q. And what happened? A. Placed us in the
Ov .

3 ail-
Q. You mean a jail where you were locked 

in—iron bars? A. Regular jail.
Q. How long were you left there? A. Pour 

and a half hours.
Q. Bail was given? A. Yes.
Q. Hearing held? A. Yes.

Mr. Tomlinson: Don’t lead.

40 Q. At that hearing, who appeared?
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Mr. Tomlinson: I object.
Objection overruled and exception al-

lowed.

A. Conductor Creby, Brakeman Pierce and 
Baggage Master Iverson. 20

Q. Anybody else? A. There was Mr. Robin-
son there, their railroad detective, and also 
Constable Crawford.

Q. Anybody else? A. I didn’t see anybody 
else outside of Mr. Brown—he was the attorney 
representing the railroad company.

Mr. Tomlinson: I ask to have that stricken 
out.

The Court: Strike it out.

Q. What did Mr. Brown do? A. He tried------
20

Mr. Tomlinson: I object. 
Witness: He tried the case.

Q. Just tell us what he did? A. He placed 
Mr. Creby—Conductor Creby on the stand, train-
man Pierce and trainman Iverson.

Q. Questioned them? A. Questioned them as 
to this particular case, yes, sir. 30

Q. You are speaking of Mr. Brown? A. Mr. 
Brown, the attorney, yes.

Q. And after the hearing of witness was 
closed, what did he do?

Mr. Tomlinson: Objected to as immaterial, 
irrelevant and incompetent.

Objection overruled and exception al-
lowed.

40
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Q. What happened to you after the hearing!
A. He made a summation, and so forth------

Q. You mean Mr Brown addressed the Court? 
A. Yes.

Q. And after that, what happened? A. It was 
dismissed by Judge Smith.

Q. Did you read anywhere an account of this
in any newspaper?

Mr. Tomlinsoji: I object.
The Court: I will allow it Exception al-

lowed.

A. I did.
Q. And in what paper did you read that?

2q  Mr. Tomlinson: Objected to.
Objection overruled and exception al-

lowed.

A. The Record, I believe; the Keyport Record, 
and there is another paper there, I have just for-
gotten the name of it.

Q. Did anyone call it to your attention, or say 
anything to you about the article in the news-
paper?

2q  Mr. Tomlinson: I object.
Objection sustained.

Cross examination by Mr. Tomlinson.
Q. Your recollection, Mr. Sturla, about this 

occurrence is very vivid? A. What?
Q. (Question repeated). A. Yes.
Q. You have no doubt about anything that you 

have testified to here today? A. I do.
Q. Have you? A. I do.

40
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Q. Have you any doubt------ A. I remember,
yes.

Q. You say you have no doubt whatsoever 
about anything you have testified to as being the 
truth? A. Everything is correct that I have any 
knowledge of, yes, sir. jO

Q. Now, as I understand you, you and Mr. 
Hughes sat together, did you? A. We sat op-
posite one another.

Q. You sat opposite one another? A. Yes.
Q. And who sat in the same seat with you? A.

Mr. Reiff.
Q. And who sat with Mr. Hughes? A. Mr. 

Hanley.
Q. Which way were Mr. Hanley and Mr. 

Hughes facing? A. Toward the locomotive; to- 20 
ward Freehold.

Q. In the direction the train was going? A.
Yes, sir.

Q. Sure about that? A. Yes, sir.
Q. You are sure that Mr. Reiff was riding 

backwards? A. Yes, sir, he was riding back-
wards.

Q. Did you hear Mr Reiff while he was on 
the witness stand? A. Yes, I did.

Q. Didn’t you hear him say he was riding for- 30 
ward? A. No; the opposite way.

Q. Didn’t he------  A. I understood him to say
the opposite way he was riding—the opposite 
way, with his back toward the engine.

Q. You say he was riding the opposite way 
from what he said he was? A. That’s right.

Q. You think your recollection better than Mr. 
Reiff’s, don’t you? A. I don’t know.

Q. There were fifteen or twenty people in the 
car? A. About that. 40
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Q. Did you knoyr many of them? A. I know 
a few.

Q. You knew quite a few, didn’t you? A. Why, 
Mr. Jones, is one, and Mr. Fisher is another, Mr. 
Kinney is another, and a number of other peo-

jO pie; I don’t remember them by name.
Q. Any of them here? A. No.
Q. When you got to Freehold, you went out 

through the baggage compartment, didn’t you? 
A. Yes.

Q. And your crowd was practically toward 
the tail end, to get out? A. About the center of 
the car.

Q. You think that you were about in the mid-
dle of the people who were leaving the car? A.

20 About the center; we were sitting about the 
center of the car.

Q. I don’t think you understand me. When 
you started to get off the train at Freehold— 
A. Yes.

Q. —you and Mr. Reiff and Mr. Hanley and 
Mr. Hughes and Mr. Miller were among the last 
to leave the car? A. About the last?

Q. About the last? A. A few men got off 
afterwards.

3Q Q. And Reiff got off first? A. I believe he did.
Q. And then Hanley? A. Yes.
Q. And then Hughes? A. Yes.
Q. That’s right? A. Yes.
Q. And then you? A. Yes.
Q. And then Miller? A. Yes.
Q. Now, you said you had not pulled any 

rope? A. No, sir.
Q. You didn’t notice anybody pull any rope? 

A. No, sir.
40 Q. As you went out, didn’t you jam down
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Iverson’s cap over his head while Miller pulled 
the lever on the back-up whistle! A. I did not.

Q. You did not! A. No.
Q. Positive about that! A. Positive.
Q. You know Iverson quite a while! A. Knew 

him on the train, riding on the train. jq
Q. Knew him for some time! A. I don’t 

know; probably about a couple of years, I guess.
Q. Didn’t you hear somebody pull that whis-

tle! A. No, sir.
Q. Do you know what a back-up whistle is!

A. I have seen it there; I know what it is, yes.
Q. You live at Farmingdale! A. I do.
Q. How long have you lived there! A. Over 

five years.
Q. You have lived there steadily for the past O0 

five years! A. Yes.
Q. This is not your first law suit against the t

railroad, is it! A. The first one.
Q. What! A. I never had any.
Q. You say this is the first suit you have 

brought against the Central Railroad Company!
A. That is for myself, yes. I had one suit—a 
property damage case.

Q. You did! A. A property damage case.
Q. This is not your first case! A. No. 30
Q. You brought suit in New York, in another 

State! A. I did, yes.
Q. You were living in Farmingdale! A. I 

was living in Farmingdale; my residence was 
here.

By Mr. Stokes:

Q. When was that suit brought! A. About 
two years ago.

40
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Q. In that case------  A. My attorney was Mr.
Strieker at Perth Amboy.

Q. Your attorney? A. Yes.
Q. You brought suit against the company? A. 

Yes.

10 By Mr. Tomlinson:
Q. And the jury brought in a verdict, returned 

against you? A. Yes.

By Mr. Stokes:
Q. That was because it was brought in New 

York, I suppose.
The Court: No, don’t let’s do that.
Mr. Stokes: We rest, if the Court please.
Mr. Tomlinson: We rest our case.
The Court: Proceed.
Mr. Tomlinson: I ask for a direction of 

a verdict in this case in favor of the defend-
ant upon the ground that it appears affirm-
atively from the testimony adduced upon 
the part of the plaintiffs that this prosecu-
tion was instituted by George Robinson. 
That it appears affirmatively from such evi-
dence—

30 The Court: Before the motion is argued,
I think, Mr. Stokes, I would like to hear 
some more evidence in the case, for while 
you have rested, and I have no notion to 
volunteer anything, at the same time, I think 
that Mr. Brown should have been examined 
in this case, and you have not produced ffim.

Mr. Stokes: It has been admitted here 
that he is a lawyer employed by the Central 
Railroad; he has his office in the same build- 
ing------

40
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Mr. Tomlinson: I don’t think that is fair. 
I didn’t ask for a non suit. I put in my 
entire case and rested my case, and I think 
I have the right to stand or fall now.

The Court: I am inclined to think that is 
so.

Mr. Tomlinson: If I had asked for a non 
suit, it would have been a different propo-
sition, but I did not.

The Court: I am going to examine this 
case very carefully, and will give you ample 
opportunity to be heard. There are many 
cases here; whether this is one of the excep-
tions to the rulings of the Court in these 
cases is a matter of argument. We will 
take a recess until three o ’clock. (To the 
Jury.) Don’t let anyone talk to you about 
this case.

(A' recess is taken to afford a conference 
and argument of counsel before the Court, 
not in the presence of the Jury.)

The Court: There was a motion for a 
direction in this case, and the Court has 
concluded to deny the motion for the reason 
that it feels the case should go to the Jury 
to ascertain as a fact under the evidence 
offered whether the defendant company 
through its agents and employees, other than 
the so-called state policeman, instigated the 
prosecution in question, or whether the de-
fendant company, through its agents and 
employees, were active in forwarding the 
prosecution, the Court having in mind the 
testimony as to Mr. Robinson and with re-
spect to the train dispatcher and the other

10
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evidence in the case—especially as to the 
appearance at the hearing of Mr Brown, 
who appears to have been an employee of 
the company and who participated in the 
prosecution of the defendant at the hearing.

Mr. Tomlinson: Your Honor will, of
course, allow me an exception to your re-
fusal to direct a verdict in favor of the 
defendant.

The Court: You may have your exception.

Judge’s Charge.

T h e  C o u r t :

o h  Gentlemen of the Jury, you are sufficiently 
informed from the evidence in this case to know 
that the plaintiffs here seek damages for what 
they term an act of malicious prosecution on the 
part of the defendant railroad company, and it 
is my duty to state to you that the “ company 
cannot be held unless you find as a fact under 
the greater weight of evidence, the burden of 
which is on plaintiffs, that the company, through 
its employees or agents, instigated this prose- 

30 cution, or through such agents and employees, 
was active in forwarding the same.”

It appears that these men had been arrested 
on a charge of tampering with the signal appa-
ratus on one of the trains, and if they had done 
so, it was a misdemeanor under our statute. You 
have heard the section referred to, which defines 
such offense under the statute, in this case; and 
in the proceedings in this Court, it is necessary

40
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also that you should be satisfied under the greater 
weight of the evidence,—and the plaintiffs carry 
again the burden, in showing that the proceed-
ing was malicious and without probable cause.

It does appear that as a result of such occur-
rence, said to have been contrary to the statute, 
a train dispatcher of the defendant company 
notified a Mr. Robinson, who was a railroad 
policeman,—and it is important that you bear in 
mind the nature of Robinson’s employment. He 
occupied a post created by a statute of the 
State; on the recommendation of a railway com-
pany, the Governor has authority to appoint 
such person so designated by the company to 
act as a policeman for the company, and to issue 
to such person so appointed a commission, and 
when so appointed and commissioned, such per-
son “ shall, in the counties through which such 
railroad may run, possess all the powers of 
policemen and of constables in criminal cases 
in the several cities or municipalities of the 
county and shall receive from the company by 
which employed such compensation as shall be 
agreed upon between the company and the per-
son.”  And then follows a provision as to the 
use of insignia when on duty—which doesn’t ap-
pear to be material in this case.

Now, it has been held by the Supreme Court 
of the State and affirmed by the Court of Ap-
peals, that when an arrest is made by a State 
Railway Policeman, the officer represents the 
State and not the company, and therefore if he 
should maliciously and without probable cause 
make an arrest, there would be no liability on 
the part of the company. In other words, if he
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were the sole person instigating the prosecution, 
what he might do would be as a policeman repre-
senting the State.

So the cases hold, and therefore in this case, 
the only way that the defendant company could 
be held liable at all would be in the event that * 

10 the Jury found as a fact that the company, 
through its employees or officers, aside from the 
State Railway Policeman, instigated the prose-
cution, or was active in forwarding the same.

Now, while the Court has ruled upon a motion 
here, you will understand that that in no way 
expresses the opinion of the Court. You are the 
judges of the facts, and it is your duty to ascer-
tain the facts in the case, guided by the direc- 

20 tion of the Court as to the law, and therefore it 
is necessary for you to find as a fact, gentlemen, 
that the employees or agents of the company 
instigated this prosecution or actively partici-
pated in such a way that under the greater 
weight of the evidence you are able to say as a 
fact that, through such agents and employees, 
the company instigated this act.

Now, the question arises whether the request 
for an investigation by the train dispatcher, and 

30 the appearance of Mr. Brown at the hearing 
would justify the Jury in finding as a fact that 
agenjts and employees of the company instigated 
and forwarded this prosecution. If your an-
swer is in the affirmative, then I charge you, 
you would have a right to consider the question 
of damages, but not otherwise.

It is said that Mr. Brown was in the employ-
ment of the railroad company in some capacity; 
as legislative agent, for example, or as a repre-

40
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sentative of the company on what is known as 
a Committee of safety, which you have heard 
designated and described to you by counsel of 
the defendant, company as a witness. That at 
the hearing the crew of the train upon which 
the occurrence in question is said to have been -j q 
appeared, and Mr. Brown also appeared. Now, 
you can find from the evidence in what capacity 
he appeared. Did he appear to prosecute the 
plaintiffs? That would be the natural inquiry 
that would arise from the admission of the fact 
that he did appear. Did he appear for the com-
pany in an unsuccessful prosecution of the pro-
ceeding, maliciously instituted and without prob-
able cause?

Malice in the law is said to be the intentional 20 
doing of a wrongful act, without just cause or 
excuse, and it is claimed here by the plaintiffs 
that the complaint and warrant and hearing 
were made and issued and carried on without 
just cause and excuse, and therefore was ma-
liciously done, within the meaning of the law, 
and that the making of the complaint and the 
arrest of the plaintiffs were without probable 
cause.

So, gentlemen, it is for you to say as a fact 30 
whether these essential elements have been estab-
lished under the greater weight of the evidence 
by the plaintiffs. If you find, for example, that 
there was no malice of the description defined, 
but there was probable cause, then there could 
be no recovery. The test is that it must have 
been maliciously, and without probable cause, 
and if that be so, then you would have the right 
to consider the question of assessing damages.

40
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It appears that these men were arrested, de-
prived of their liberty in such a way as to be 
physically restrained for some hours, until bail 
was procured, conditioned for their appearance 
at a subsequent hearing of the complaint, and 

j q  in fact they did subsequently appear and the 
hearing was held, at which the persons were 
present as indicated to you heretofore. These 
persons referred to were either employed by 
the railroad company as trainmen or as agents, 
as in the case of Mr. Brown.

Now, gentlemen, should you decide that this 
prosecution was malicious and without probable 
cause, bearing in mind that the act of Robinson 
in view of the law, cannot be charged to the 
defendant company, so far as his participation 
is concerned, and that the railroad company can 
only be held in the event that you find its agents 
or employees instigated the prosecution, and that 
their appearance at the hearing was in evidence, 
it is only with such evidence that you can pass 
on the question of damages.

What sum shall be returned, if any, rests in 
the sound discretion of you gentlemen. An ele-
ment would be deprivation of their liberty and 

«»Q humiliation suffered. I do not recall any evi-
dence in the case of special damage claimed; 
therefore it is not for you to say. Whatever 
sum you return, if any, the Court expresses no 
opinion one way or the other, except that it 
shall be what in your sound judgment you think 
will compensate them for the arrest, deprivation 
of their liberty and the humiliation suffered.

Mr. Stokes: There are three separate suits 
here. I ask for a verdict for each one.

The Court: The complaint filed here is made40
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by three persons. Under our statute, it is brought 
as a single suit. In assessing damages, if any, 
they should be separately returned in assessing 
for the three of them, but with that remark, the 
Court gives you no opinion whatever; you will 
bear in mind the law as the Court has endeav- i q  
ored to give to you.

J u r y  R e t i r e s .

Mr. Tomlinson: The defendant prays an ex-
ception to that part of the Court’s charge where 
your Honor in substance says the defendant can-
not be held unless it is shown to have instigated 
the, prosecution.

Exception allowed.
Mr. Tomlinson: The defendant also prays for 

an exception to that part of your Honor’s charge 
where you said in substance the only event in 
which the defendant can be held liable is that 
if the Jury should find as a fact that the de-
fendant, through its employees and officers, in-
stigated the prosecution, and was active in for-
warding the same.

Exception allowed.
Mr. Tomlinson: The defendant also prays an 

exception to that part of your Honor’s charge 
where you, in substance, say: “ The question then 
arises whether action of the train dispatcher 
and of Brown constitutes a participation.”  That 
is not the exact language, but in substance and 
also an exception to that part of your Honor’s 
charge where you say, in substance, “ at the 
hearing, the train crew appeared, and Brown 
also appeared, you must find in what capacity
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he appeared; did he appear in an unsuccessful 
prosecution, maliciously and without cause, in-
stituted! ”

Exception allowed.
Mr. Tomlinson: Defendant also prays an ex- 

20 ception to that part of your Honor’s charge 
wherein you say, in substance, if the prosecution 
you find was instigated by the company, or that 
it was active in forwarding the same,-—that it 
is necessary for the plaintiff to show that they 
were acting as agents of the company for this 
purpose, and were not acting solely of their own 
volition,—it must be shown the prosecution was 
instigated by the company, or its agents, or 
that it was active in forwarding the same. My 

20 complaint is that your Honor should have stated 
that the Jury must find that these were agents 
of the company in that cause, and were not act-
ing of their own volition.

In addition, your Honor spoke about the pres-
ence at the hearing of certain persons; you said 
that at the hearing there were persons either 
employed by the railroad as members of the 
crew, or, as in the case of Brown, as an agent. 
I would like an exception to that also.

3Q Exception allowed.

/
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MONMOUTH COMMON PLEAS COURT, 

A pr il  T e r m, 1925.
16242-23-239

T h e  C e n t r a l  R a i l r o a d  C o m -  Damages $900.oo

Judgment in the above entitled action was 
entered on this eighth day of June, A. D. One 
thousand Nine hunderd and twenty-five in favor 
of the plaintiffs, Robert Sturla, John Miller and 
Charles Reiff and against the defendant Central 
Railroad Company of New Jersey; action at 
law; judgment by verdict in favor of Robert 
Sturla for the sum of three hundred dollars; 
in favor of John Miller for the sum of three hun-
dred dollars; in favor of Chales Reiff for the 
sum of three hundred; the sum of sixty-one dol-
lars and fifty-seven cents, costs of suit.

Judgment entered and signed, June 8, 1925,

10
R ob e rt  St u r l a , Jo h n  M il l e r  

and Ch a r l e s  R e if f ,
Plaintiffs,

Judgment by 
V  erdict.

Action at Law.

VS.
Judgment entered 
June 8, 1925,

3:40 P. M.

p a n y  o f  N e w  Je r s e y ,
Defendant.

Costs 61.57

$961.57

20

S t o k e s  & M c D e r mo t t , Attorneys.

3:40 P. M.

40
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Notice of Appeal to Supreme Court.

Filed July 10, 1925.
MONMOUTH COUNTY COURT OF COMMON

PLEAS.

10

20

R ob e rt  S t u r l a , Jo h n  M il l e r  
and Ch a r l e s  R e if f ,

Plaintiffs,

vs.

T h e  Ce n t r a l  R ailroad  Co m-
p a n y  o f  N e w  Je r s e y ,

Defendant.

Action 
at Law.

T o : St o k e s  & M c D e r mo t t , E sq s ., 
Attorneys for Plaintiffs:

Sirs:

P l e a s e  t a k e  n o t i c e  that the defendant, The 
Central Railroad Company of New Jersey, here-
by appeals to the New Jersey Supreme Court 

q q  from the whole and every part of the judgment 
rendered in the above stated cause.

Dated, June 13th, 1925.
W m. A. B a r k a l o w , 

Attorney for Defendant.

40
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Grounds of Appeal.
Filed July 20, 1925.

NEW JERSEY SUPREME COURT,

R ob e rt  S t u r l a , Jo h n  M il l e r

and Ch a r l e s  R e if f , Annfll

P l e a s e  t a k e  n o t ic e  that the following are the 
grounds upon which the defendant, The Central 
Railroad Company of New Jersey, appeals from 
the judgment heretofore entered in this cause

1. The said judgment was given for the plain-
tiffs, Robert Sturla, John Miller and Charles 
Reiff, against the defendant, The Central Rail-
road Company of New Jersey, whereas by the 
law of the land judgment should have been given 
for the said The Central Railorad Company of 
New Jersey and against the said Robert Sturla, 
John Miller and Charles Reiff.

2. The judge before whom the trial of the 40 
issued joined between the parties was had, erro-

T h e  Ce n t r a l  R ailroad  Co m-
p a n y  o f  N e w  Je r s e y ,

Defendant.

vs.

Plaintiffs,
On Appeal 
from Mon-
mouth County 
Court of 
Common 
Pleas.

20

To : S t o k e s  &  M c De r mo t t , E sqs .,
Attorneys for Plaintiffs-Respondent :

Sirs:

against it: 30
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neously denied defendant’s motion for the direc-
tion of a verdict in its favor at the close of the 
entire case.

3. The said judge erroneously propounded to 
the witness George W. Robinson, and required 
said witness to answer over the objection of the 
defendant, the following question:

“ Q. I would like to ask you one or two 
questions, Mr. Robinson. How many com-
plaints in which the Railroad Company is 
not interested have you made since you 
were appointed!”

4. The said judge erroneously permitted the 
plaintiff Charles Reiff, produced as a witness, to 
answer over the defendant’s objection the fol-
lowing question:

“ Q. What did Mr. Brown do in your 
presence, Mr. R eiff!”

5. The said judge erroneously permitted the 
plaintiff Charles Reiff, produced as a witness, 
to answer over the defendant’s objection the 
following question:

“ Q. And at the close of the examination, 
what did he d o !”

6. The said judge erroneously permitted the 
plaintiff Charles Reiff, produced as a witness, 
to answer over the defendant’s objection the 
following question:

“ Q. What did Mr. Brown do, if anything, 
at the close of the taking of the testimony!”

7. The said judge erroneously permitted the 
plaintiff Charles Reiff, produced as a witness,
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to answer over the defendant’s objection the 
following question:

“ Q. Was Joseph Creby present at that 
hearing ? ’ ’

8. The said judge erroneously permitted the 10 
plaintiff Charles Reiff, produced as a witness,
to answer over the defendant’s objection the 
following question:

“ Q. He was examined and questioned by 
Mr. Brown?”

9. The said judge erroneously permitted the 
plaintiff Charles Reiff, produced as a witness,
to answer over the defendant’s objection the _q  
following question:

“ Q. Was Mr. Creby the conductor of the 
train that you were on on July 22, 1924?”

,10. The said judge erroneously permitted the 
plaintiff Charles Reiff, produced as a witness, 
to answer over the defendant’s objection the 
following question:

“ Q. Was Wesley Price a witness there?”
tjYJ

11. The said judge erroneously permitted the 
plaintiff Charles Reiff, produced as a witness, 
to answer over the defendant’s objection the 
following question:

“ 'Q. And John Iverson—was he also a 
witness?”

12. The said judge erroneously permitted the 
plaintiff John R. Miller, produced as a witness,
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to answer over the defendant’s objection the 
following question:

“ Q. What did you see Mr. Robinson do, 
if anything, while he was there?”

13. The said judge erroneously permitted the 
10 plaintiff John R. Miller, produced as a witness,

to answer over the defendant’s objection the 
following question:

“ Q. Was anyone else sworn except those 
three ?’ ’

14. The said judge erroneously permitted the 
plaintiff John R. Miller, produced as a witness, 
to answer over the defendant’s objection, the

^ following question, and erroneously refused on 
defendant’s motion to strike out the following 
answer thereto:

“ Q. No, right before it was dismissed. 
A. Before it was actually dismissed, and 
after the evidence was all in, Mr. Brown got 
up and summed up the case.”

15. The said judge erroneously permitted the 
plaintiff Robert Sturla, produced as a witness,

30 to answer over the defendant’s objection the 
following question:

“ Q. At that hearing, who appeared?”

16. The said judge erroneously permitted the 
plaintiff Robert Sturla, produced as a witness, 
to answer over the defendant’s objection the 
following question:

“ Q. And after the hearing of witness was 
closed, what did he do?”40
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17. The said judge erroneously permitted the 
plaintiff Robert Sturla, produced as a witness, 
to answer over the defendant’s objection the 
following question:

“ Q. Did you read anywhere an account 
of this in any newspaper?”  ^

18. The said judge erroneously permitted the 
plaintiff Robert Sturla, produced as a witness, 
to answer over the defendant’s objection the 
following question:

“ Q. And in what paper did you read 
that ? ’ ’

19. The said judge erroneously charged the 
jury as follows:

“ the Company cannot be held unless you 
find as a fact under the greater weight of 
the evidence, the burden of which is on 
plaintiffs, that the Company, through its 
employees or agents, instigated this prose-
cution, or through such agents and em-
ployees, was active in forwarding the same.”

20. The said judge erroneously charged the 30 
jury as follows:

“ the only way that the defendant company 
could be held liable at all would be in the 
event that the jury found as a fact that the 
company, through its employees or officers, 
aside from the State Railway Policeman, in-
stigated the prosecution, or was active in 
forwarding the same.”

40
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21. The said judge erroneously charged the 
jury as follows:

“ the question arises whether the request 
for an investigation by the train dispatcher, 
and the appearance of Mr. Brown at the 
hearing would justify the jury in finding as 
a fact that agents and employees of the 
company instigated and forwarded this pros-
ecution. If your answer is in the affirma-
tive, then I charge you, you would have a 
right to consider the question of damages, 
but not otherwise.”

22. The said judge erroneously charged the 
jury as follows:

“ It is said that Mr. Brown was in the 
employment of the Railroad Company in 
some capacity; as legislative agent, for ex-
ample, or as a representative of the com-
pany on what is known as a Committee of 
Safety, which you have heard designated 
and described to you by counsel of the de-
fendant company as a witness. That at the 
hearing the crew of the train upon which 
the occurrence in question is said to have 
been appeared, and Mr. Brown also ap-
peared. Now, you can find from the evi-
dence in what capacity he appeared. Did he 
appear to prosecute the plaintiffs? That 
would be the natural inquiry that would 
arise from the admission of the fact that 
he did appear. Did he appear for the com-
pany in an unsuccessful prosecution of the 
proceeding, maliciously instituted and with-
out probable cause?”
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23. The said judge erroneously charged the 
jury as follows:

“ It appears that these men were arrested, 
deprived of their liberty in such a way as to 
he physically restrained for some hours, 
until bail was procured, conditioned for their 10 
appearance at a subsequent hearing of the 
complaint, and in fact, they did subsequently 
appear and the hearing was held, at which 
the persons were present as indicated to 
you heretofore. These persons referred to 
were either employed by the railroad com-
pany as trainmen or as agents, as in the 
case of Mr. Brown.”

24. The said judge erroneously charged the 20 
jury as follows^

“ should you decide that this prosecution 
was malicious and without probable cause, 
bearing in mind that the act of Robinson in 
view of the law, cannot be charged to the 
defendant company, so far as his participa-
tion is concerned, and that the raliroad com-
pany can only be held in the event that you 
find its agents or employees instigated the 30 
prosecution, and that their appearance at 
the hearing was in evidence, it is only with 
such evidence that you can pass on the ques-
tion of damages.”

Yours respecftully,
W m . A. B a r k  a l o w , 

Attorney for Defendant-Appellant.

Dated, July 16th, 1925.
40
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Opinion of Supreme Court. 

NEW JERSEY SUPREME COURT. 

No. 61. October  T e r m, 1925.

R o be r t  S t u r l a , J o h n  M il l e r  
and Ch a r l e s  R e if f , 
Plaintiffs-Respondents,

On Appeal from the Monmonth County Common 
Pleas.

Submitted November 5, 1925; decided February 
18, 1926.

Before Gu mme r e , Chief Justice, and Justices 
K a l is c h  and Ca mp b e l l .

For appellant, D e V o e  T o ml in s o n  and Ge o r g e  
H o l me s .

For respondents, W i l l ia m H a r t s h o r n e .

Pe r  Cu r i a m :

The action is for malicious prosecution and 
each of the three plaintiffs recovered verdicts of 
$300. From the judgment entered upon such ver-
dict this appeal is taken. They were arrested by 
a railway policeman in the employ of the appel-

20

T h e  Ce n t r a l  R ai lroad  Co mp a n y

o f  N e w  Je r s e y , 
Defendant-Appellant.

vs.

40
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lant on a charge of unlawfully pulling the emer-
gency stop cord on a train on which they were 
riding from Freehold to Matawan. They were 
locked up for some hours, then taken to the 
Mayor’s court in Keyport where a hearing was 
had upon the charge which hearing resulted in a 
discharge of the plaintiffs-respondents. The 
proofs show that Robinson, the member of the 
railway police who made the charge against re-
spondents, had been notified by the train dis-
patcher of the appellant at Long Branch that this 
whistle cord on a particular train had been in-
terfered with and was directed to make an in-
vestigation: that Robinson proceeded to make an 
investigation and as a result made the complaint 
against the respondents. The proofs further 
show that at the hearing certain employees of the 
appellant appeared as witnesses and an attor-
ney of appellant also was present apparently for 
the purpose of conducting the prosecution.

The first ground urged for reversal is that the 
trial court erred in refusing to direct a verdict 
in favor of appellant. This motion was based 
upon the ground that Robinson, who made the 
complaint, had his commission as a police officer 
from the State under Section 4, Comp. Stats., 
p. 369, and was responsible for his acts to the 
State and that no liability for his acts was im-
putable to appellant.

We find the proofs such, however, that a jury 
question was raised as to whether Robinson’s 
acts were instigated by the appellant Company 
or by some of its officers and employees, likewise 
as to the acts of those employees who attended 
the trial as witnesses and that of the attorney of

10

20

30

40
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appellant who attended the hearing and prose-
cuted the complaint.

Tucker vs. Erie Railway Co., 69 N. J.
L. 19.

Goldberg vs. Central R. R. Co., 97 N. J.
10 L. 374.

Rockwell vs. Erie R. R. Co., 128 Atl. 482.

The remaining ground urged for reversal is 
alleged error in the charge of the trial court as 
contained in the following excerpts:

(a) “ The question arises whether the request 
for an investigation by the train dispatcher, and 
the appearance of Mr. Brown at the hearing 
would justify the jury in finding as a fact that 
agents and employees of the company instigated 
and forwarded this prosecution. If your answer 
is in the affirmative, then I charge you, you would 
have a right to consider the question of damages, 
but not otherwise. ’ ’

(b) “ It is said that Mr. Brown was in the em-
ployment of the railroad company in some capa-
city; as legislative agent, for example, or as a 
representative of the company on what is known

30 as a Committee of Safety which you have heard 
designated and described to you by counsel of the 
defendant company as a witness. That at the 
hearing the crew of the train upon which the oc-
currence in question is said to have been, ap-
peared. Now you can find from the evidence in 
what capacity he appeared. Did he appear to 
prosecute the plaintiffs! That would be the nat-
ural inquiry that would arise from the admission 
of the fact that he did appear. Did he appear

40 for the company in an unsuccessful prosecution
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of the proceeding, maliciously instituted and with-
out probable cause?”

(c) “ It appears that these men were arrested, 
deprived of their liberty in such a way as to be 
physically restrained for some hours, until bail 
was procured, conditioned for their appearance 
at a subsequent hearing of the complaint, and in 
fact, they did subsequently appear and the hear-
ing was held, at which the persons were present 
as indicated to you before. These persons re-
ferred to were either employed by the railroad 
company as trainmen or as agents as in the case 
of Mr. Brown.”

(d) “ Should you decide that this prosecution 
was malicious and without probable cause, bear-
ing in mind that the act of Robinson, in view of 
the law cannot be charged to the defendant corn- 
pay, so far as his participation is concerned, and 
that the railroad company can only be held in the 
event that you'find its agents or employes insti-
gated the prosecution, and that their appearance 
at the hearing was in evidence, it is only with 
such evidence that you can pass upon the ques-
tion of damages.”

We find no error therein, particularly when the 
charge as a whole is read and considered.

The instructions contained therein are in line 
with the law as expressed in the cases referred 
to under the first ground of appeal.

The judgment below is affirmed, with costs.

10

20

30

40



116

Exhibit P-1.

PAY CHECK

10

Accounting Department D 

No. 16851 JOD

New York, N. Y., July 15th, 1924

Pa y  t o  t h e  Or d e r  o f  George W. Robinson
*Eighty-seven & 10/100* Dollars $87.10

For services rendered as shown on pay roll for 
first half of month of July, 1924

T h e  Ce n t r a l , R ailroad  Co mp a n y  
o f  N e w  Jer s e y

20 Not Negotiable unless Countersigned
F. T. D ic k e r s o n

Treasurer
Countersigned

C W  K in s ma n

To the
Coa l  a n d  Ir o n  N a t io n a l  B a n k  

of New York

30

40
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(Endorsements)

The endorsement on this check must corre-
spond with the name as written in the body there-
of. If the endorsement be made by mark (X ) 
the signature must be witnessed.

Sign Here.
George W. Robinson.

Pay to the Order of 
Second National Bank 
and Trust Company 
of Red Bank, N. J.

The New York & Long Branch R. R. Co.
By C. W. Eliott

Agent.

Pay National Park Bank 
New York, N. Y. 

or Order
Endorsements Guaranteed 

The Second Na/t’l Bank & Trust Co. 
(55-268)

Red Bank, N. J.
Philip S. Walton, Cashier

Received Payment
Through New York Clearing House 

Endorsement Guaranteed 
Jul 29 1924

The National Park Bank of N.Y.
1-54

Treasurer
The

Central Railroad 
Company 

of New Jersey 
P A I D  

Jul 30 1924

10

20

30

40
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PAY CHECK

Accounting Department D 
No. 16831-GFH

10
New York, N. Y., July 31st, 1924

P a y  t o  t h e  O r d e r  o f  George W. Robinson
* Ninety two and 90/100* Dollars $92.90

For services rendered as shown on pay roll for 
last half of month of July, 1924

T h e  C e n t r a l  R a i l r o a d  C o m p a n y  

o f  N e w  J e r s e y

20 Not Negotiable unless Countersigned
F. T. D i c k e r s o n

Treasurer
Countersigned

C . W .  K i n s m a n

To the
C o a l  a n d  I r o n  N a t i o n a l  B a n k  

of New York

30

40
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(Endorsements)

The endorsement on this check must corre-
spond with the name as written in the body there-
of. If the endorsement be made by mark (X ) 
the signature must be witnessed.

Sign Here.
George W. Robinson.
Pay to the Order of 

Second National Bank 
and Trust Company 
of Red Bank, N. J.

The New York & Long Branch R. R. Co.
By W. W. Van Note 

Agent

Pay National Park Bank 
New York, N. Y. 

or Order
Endorsements Guaranteed 

The Second Nat’l Bank & Trust Co. 
(55-268)

Red Bank, N. J.
Philip S. Walton, Cashier

Received Payment 
Through New York Clearing House 

Endorsement Guaranteed 
Aug 13 1924

The National Park Bank of N.Y.
1-54
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Exhibit P-3.
A 579

STATE OF NEW JERSEY 

(Seal)
To G e o r g e  W. R o b i n s o n , G r e e t i n g  :

W h e r e a s , the C e n t r a l  R a i l r o a d  C o m p a n y  o e  

N e w  J e r s e y  have in pursuance of an act entitled 
10 *<An Act concerning Carriers”  (Revision of 

1904,) approved March twenty-ninth, one thou-
sand nine hundred and four, designated you to 
act as Railroad Policeman for said corporation.

T h e r e f o r e  you the said G e o r g e  W. R o b i n s o n , 

are by these presents commissioned to be R a i l -

r o a d  .P o l i c e m a n  for said Corporation and to 
possess “ In the Counties (in this State) through 
which such Railroad may run all the powers of 

20 policemen and constables in criminal cases of the 
several townships and municipalities in such 
counties,”  to have and to hold the said commis-
sion until the same shall be revoked in the man-
ner prescribed in the fourth section of the above 
recited act.

I n  t e s t i m o n y  w h e r e o f , the G r e a t  S e a l  of the 
State is hereunto affixed.

W i t n e s s , the G o v e r n o r  of the State of New 
30 Jersey, at Trenton, this Twenty-sixth

[The Great fay Q-f September in the year of our
Seal of the . ^  . 7 7 7

state of Lord, one thousand nine hundred and 
jersey] R> °f the Independence of the

United States the one hundred and forty 
first.

J a m e s  F .  F i e l d e r

Governor.
By the Governor:

T h o m a s  F. M a r t i n  

Secretary of State.40
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STATE OF NEW JERSEY

DEPARTMENT OF STATE

A 579

10
I, T h o ma s  F. Ma r t in , Secretary of State of 

the State of New Jersey,

DO HEREBY CERTIFY

That Ge o r g e  W. R o b in s o n  has this day been 
commissioned by the Governor to be a Railroad 
Policeman, for the Central R. R. Co. in pursu-
ance of an act entitled “ An Act concerning car-
riers”  (Revision of 1904), approved March 
twenty-ninth, one thousand nine hundred and 20 
four.

In Witness Whereof, I have hereunto set my 
hand and official seal this Twenty-sixth day of 
September, A. D. 1916.

T h o ma s  F. M a r t in ,
Secretary of State.

(Reverse side)
Signature of Appointee: 30

Ge o r g e  W. R o b in s o n .

40
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Exhibit P -5.

S t a t e  o f  N e w  Jer s e y  |
County of Monmouth j lS°‘ *

Ge o r g e  W. R o b in s o n , C. R. R. Detective of the 
Boro of Keyport in the County of Monmouth 

10 and State of New Jersey, upon his oath com-
plains and says that on the 22nd day of July 
A. D. 1924 at the Boro, of Freehold in the 
County aforesaid:

One Charles Reiff of Adelphia, county and 
state above written, as he is informed and be- * 
lieves, did on the above named date pull the 
emergency cord on train No. 4297 going into 
Freehold station, and after train stopped at 

20 station, he again pulled cord and blew whistle 
causing engineer to start train, and an accident 
was avoided when Conductor Creby who was in 
charge of said train signalled for engineer to 
stop, thereby the said Charles Reiff becomes a 
disorderly person.

W h e r e f o r e , he prays that the said Charles 
Reiff may be apprehended and held to answer 
to said Complaint, and dealt with as law and
-justice may require

30 Ge o r g e  W. R o b in s o n .

Subscribed and sworn to at Keyport,
N. J. the 28th day of July, A. D.
1924, before me

Justice of the Peace.

40



New Jersey Court of Errors and Appeals

R o b e r t  St u r l a , J o h n  Mille r  
and Ch a r l e s  R e i f f , 

Plaintiff s-Respondent,

vs.

T h e  Ce n t r a l  R a il r o a d  Co mpa n y ] 
o f  Ne w  J e r s e y , 
Defendant-Appellant.

On Appeal 
from Supreme 
Court.

BRIEF FOR DEFENDANT-APPELLANT.

This action was instituted in the Court of 
Common Pleas of Monmouth County by Robert 
Sturla, John Miller and Charles Reiff, against 
The Central Railroad Company of New Jersey, 
to recover damages for an alleged malicious pros-
ecution claimed to have been instituted and insti-
gated by the said defendant corporation.

The action was tried in the said Monmouth 
Pleas and there was a verdict in favor of all three 
plaintiffs.

An appeal was then taken by the said defend-
ant to the Supreme Court, which affirmed the 
judgment of the Monmouth Pleas.

It is to review such judgment of the Supreme 
Court that the present appeal is taken.

Statement of the Facts.
The case presented by the plaintiffs was in 

substance that they were commuters on the trains
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of the defendant railroad between Freehold and 
New York City; that both the trip from Freehold 
to New York in the morning and the trip from 
New York to Freehold in the evening required a 
change of cars at Matawan; that on July 29th, 
1924, while on the morning trip from Freehold 
to New York, a constable named Crawford 
boarded the train at Freneau, which is a station 
between Freehold and Matawan, with a warrant 
for the arrest of all three plaintiffs, which he 
then proceeded to execute by taking the plain-
tiffs into custody; that the warrant was issued by 
Thomas Smith, a justice of the peace at Keyport, 
New Jersey; that upon the arrival of the train 
at Matawan the three plaintiffs were taken from 
the train to an automobile and by said automo-
bile conveyed to Keyport, where they were con-
fined in the Borough Hall until the arrival of 
Justice Smith, at which time they were arraigned 
and gave bail for a hearing; that the hearing 
was heard on August 6, 1924, and at the termina-
tion thereof the three plaintiffs were discharged.

The complaints upon which the warrant was 
issued were signed by George W. Robinson, and 
charged the defendant with pulling the emerg-
ency cord and blowing the whistle on one of the 
defendant’s trains on July 22nd, 1924 (Rec. 122, 
Exhibit P-5). Such an act, if in fact committed, 
would, of course, constitute a misdemeanor un-
der Section 79 of the Crimes Act (2 N. J. Com-
piled Statutes, p. 1771, P. L. 1898, p. 816).

It was undisputed that said Robinson was at 
the time a railway policeman, duly appointed and 
commissioned as such by the Governor of the 
State of New Jersey under and pursuant to Sec-
tion 4 of the Carriers’ Act of New Jersey (P. L. 
1904, p. 323, as amended by P. L. 1911, p. 689) 
(Rec. 14, 15, 23, 24, 25).
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Robinson was produced as a witness by the 
plaintiff, and testified that on the night of July 
22nd, 1924, he received word from the train de- 
spatcher of the defendant at East Long Branch 
that the whistle cord on this train had been in-
terfered with; that as a result of that informa-
tion he, Robinson, proceeded to make an investi-
gation and that as a result of such investigation 
he signed the complaints; that his actions in sign-
ing the complaints were solely of his own voli-
tion and not by virtue of any orders or instruc-
tions from the defendant railroad company (Rec. 
17, 18, 49, 50, 51); that when he received the 
aforesaid message from the train despatelier, 
such despatcher did not furnish Robinson with 
the names of any persons alleged to have caused 
or been implicated in the affair in question, but 
simply told him of the occurrence and asked him 
to investigate it (Rec. 52). At the hearing which 
was held, as aforesaid, on August 6th, 1924, there 
appeared as witnesses some members of the train 
crew of the train on which the whistle and bell 
cord were alleged to have been interfered with. 
There also appeared as attorney for the prosecu-
tion T. J. R. Brown, who is and was an attorney 
of the State of New Jersey, and who, it was tes-
tified, was in the employ of the defendant com-
pany (Rec. 38, 39, 62, 63).

There was no testimony nor evidence, how-
ever, even in the slightest degree, that Mr. Brown 
attended such hearing by virtue of any request, 
order or instruction from the defendant corpo-
ration.
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The Questions Involved on This Appeal.

It is submitted that the Trial Court erred (and 
that consequently the Supreme Court erred, in 
affirming instead of reversing the judgment be-
low) in the following respects:

I .

Because said Trial Court denied defendant’s 
motion for a direction of a verdict.

II.

Because said Trial Court committed error in 
its charge to the jury.

A R G U M E N T .

POINT I.

The Trial Court erroneously refused to 
direct a verdict in favor of the defendant.

At the close of the plaintiffs’ case the defend-
ant rested and moved for a direction of a verdict 
(Rec. 94). This motion was denied, and we 
think that such denial constituted error.

An examination of the record will disclose that 
the plaintiffs sought to establish a connection 
between the defendant and the instigation or in-
stitution of the prosecution in question in the 
following particulars: First, by reason of the 
action of Robinson in signing the complaints; 
Second, because of the fact that the train de- 
spatcher requested Robinson to make an inves-
tigation; Third, in that the train crew appeared 
as witnesses at the hearing, and Fourth, in that 
Mr. Brown appeared at the hearing as counsel 
for the prosecution.
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-As to the first ground, i.e. the acts of Robinson 
with reference to the prosecution, the Trial 
Court eliminated this from the consideration of 
the jury, holding that since Robinson was a State 
Railway Policeman he was responsible for the 
proper performance of his duties to the State 
of New Jersey alone, and that consequently his 
actions in connection with the prosecution in the 
case at bar could not impose any liability or re-
sponsibility upon the railroad company. The 
Court’s action in this regard was based upon and 
in line with the well settled rule enunciated in 
Tucker v. Erie Railroad Co., 69 N. J. Law 19, 
and followed in Kraft v. Erie R. R. Co. (decided 
by the Supreme Court. Opinion unreported); 
Paknis v. Pennsylvania R. R. Co. (decided by the 
Supreme Court. Opinion unreported); Goldberg 
v. The Central Railroad Company of New Jersey, 
99 N. J. Law 374; Rockwell v, Erie R. R. Co., 128 
Atl. Rep. 482; Murray v. Payne, Director General 
of Railroads, 273 Fed. Rep. 820.

The Court then submitted to the jury the ques-
tion of whether or not the defendant company 
in any or all of the remaining three respects in-
stigated or participated in the prosecution. The 
jury, as aforesaid, rendered a verdict for all 
three plaintiffs.

In affirming the judgment entered on said ver-
dict, the Supreme Court held that there was evi-
dence that “  Robinson’s acts were instigated by 
the appellant company or by some of its officers 
and employees, likewise as to the acts of those 
employees who attended the trial as witnesses 
and that of the attorney of appellant who at-
tended the hearing and prosecuted the complaint”  
(R <ec. 113, 114). In support of its decision the 
Supreme Court cited the cases of Tucker v. Erie
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Railway Co., supra; Goldberg v. Central R. R. 
Co., 97 N. J. Law 374; Rockwell v. Erie R. R. 
Co., supra.

It is, of course, conceded that if there was 
evidence that the defendant corporation had 
instigated this prosecution, the Trial Court was 
justified in submitting the case to the jury, but 
we insist that there was absolutely no evidence 
which proved or tended to prove any such in-
stigation by the defendant with respect to: (A) 
any act upon the part of Robinson, the railway 
policeman, (B) any act upon the part of the 
members of part of the train crew in attending 
the hearing and there testifying as witnesses, dr 
(C) any act upon the part of Mr. Brown in at-
tending the hearing and acting as counsel for 
the prosecution.

The opinion of the Supreme Court, as has been 
shown, was based upon the premise that there 
was such evidence, and if, as we insist, there 
was no such evidence, then clearly the judgment 
of the Supreme Court is without foundation and 
must be reversed.

This renders necessary a discussion of the evi-
dence and the proofs adduced at the trial.

(A ) The case was absolutely barren of any 
evidence whatsoever proving or tending to 
prove any instigation of the prosecution by the 
defendant regarding or with respect to any act 
or acts upon the part o f Robinson, the railway 
State policeman.

The first question that presents itself is 
whether there was any evidence tending to show 
an instigation by the defendant corporation of 
the acts of Robinson, the railway State police-



7

man, who signed the complaint and who unde- 
niedly instituted the prosecution. For it is clear, 
of course, that unless the defendant corporation 
instigated Eobinson’s actions it cannot be held 
responsible therefor. Any authority upon his 
part to act on behalf of and bind the defendant 
corporation in doing any act which he performed 
in connection with this prosecution must be af-
firmatively shown and may not be presumed. 
Tucker v. Erie Railway Co., supra; Kraft v. Erie
R. R. Co., supra; Paknis v. Pennsylvania R. R. 
Co., supra; Goldberg v. Central R. R. Co., supra; 
Rockwell v. Erie R. R. Co., supra; Murray v. 
Payne, Director General of Railroads, supra.

The evidence clearly showed and it was un-
contradicted that Eobinson received word from 
a train despatcher of the defendant that the 
whistle cord on the train in question had been 
interfered with, and that such train despatcher 
requested Eobinson simply to make an investi-
gation; that as a result, and not as a part of such 
investigation, Eobinson signed the complaints 
against the plaintiffs and instituted the prosecu-
tion; that he signed such complaints and insti-
tuted such prosecution solely of his own voli-
tion and not because or by virtue of any order, 
request or instruction from the defendant com-
pany; and that he received no such order, re-
quest or instruction from the defendant company.

In view of the above, it is clear beyond argu-
ment that there was not in the entire case a 
single scintilla of evidence of any instigation by 
the defendant company of Eobinson’s actions, 
unless it be considered that the request by the 
train despatcher for an investigation of the tam-
pering and interference with the train cord and 
whistle constituted such an instigation. We feel
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that the answer to any such proposition as this 
must so obviously be in the negative as to hardly 
require discussion.

The despatcher simply mentioned to Robinson 
that he had received information that the whistle 
cord and whistle had been tampered with, and 
simply requested that Robinson make an inves-
tigation It is to be noted particularly that the 
despatcher mentioned no names and accused no 
one, either by direct accusation or insinuation, 
of being the guilty party; neither did he request, 
instruct or order Robinson to make any arrest 
or arrests whatever. His sole and only request 
was for an investigation. Moreover, there was 
not a scrap of evidence to indicate that the de-
spatcher was authorized by his employer, the 
defendant, to order or to cause an arrest or crim-
inal prosecution to be made or instituted, and 
it is, of course, elemental that in the absence of 
a showing of such authority, either expressed or 
as within the scope of the servant’s employ-
ment, the master is not responsible for the serv-
ant’s acts. Certainly the ordering of an arrest 
or of a criminal prosecution cannot be said to 
be within the scope of the employment of a train 
despatcher. Even assuming, however, that the 
despatcher did in fact have authority, yet it is 
manifest that his message to Robinson was not 
a causation of or in any wise connected with the 
institution of the criminal prosecution.

It is consequently urged that there was no evi-
dence which would have legally warranted the 
jury in finding that the defendant corporation 
instigated Robinson’s acts, and that the Supreme 
Court accordingly fell into error in holding that 
there was such evidence.
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(B ) The case tvas absolutely barren of any 
evidence whatsoever proving or tending to 
prove any instigation of the prosecution by the 
defendant regarding or with respect to any act 
or acts upon the part of those members of the 
train crew who attended the hearing and there 
testified as witnesses.

The second question which it is necessary to 
consider and determine is whether the appear-
ance at the hearing of the individuals compris-
ing a portion of the train crew, and the fact that 
they testified at such hearing, constituted a par-
ticipation in or instigation of the prosecution by 
the defendant company.

This proposition likewise seems hardly worthy 
of discussion. At the time that these members 
of the crew appeared, the complaints had already 
been signed and the plaintiffs had already been 
taken into custody. Therefore, their appearance 
at the hearing could in no way constitute an in-
stitution or instigation of the prosecution. Their 
sole acts consisted in taking the witness stand 
and giving their sworn testimony. There is not 
the slightest suggestion that their testimony was 
perjured or biased, and indeed the best proof 
of this fact is that they were the only witnesses 
sworn and that after their testimony was given 
the plaintiffs were discharged. It would indeed 
be going to such extreme lengths as to consti-
tute an absurdity if it were to be said that a 
person simply by testifying as a witness at the 
hearing of a criminal complaint so participates 
in the institution and carrying on of such prose-
cution as to render his master a like participant.

Furthermore, there was no evidence whatever 
that the defendant company ordered, sent or re-
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quested these men to attend the hearing, or was 
responsible for their appearance there. In addi-
tion, although any acts performed by such mem-
bers of the train crew while actually on duty 
and operating their train would probably be 
deemed to be within the scope of their employ-
ment, yet it can certainly not be contended for 
a moment that their actions in appearing and tes-
tifying at the hearing of a criminal prosecution 
can be held to be within the scope of their em-
ployment, which was simply that of operating 
a railroad train.

It is accordingly most earnestly submitted 
that the Supreme Court erred in its holding that 
there was any evidence of instigation by the de-
fendant company in the aforementioned respect.

(C ) The case was absolutely barren of any 
evidence whatsoever proving or tending to 
prove any instigation of the prosecution by the 
defendant regarding or with respect to any act 
or acts upon the part of Mr. Brown in attending 
the hearing and acting as counsel for the com-
plainant or prosecution.

The third and remaining question is whether 
the fact that Mr. Brown appeared at the hearing 
as counsel for the prosecution, examined the wit-
nesses and summed up for the prosecution, can 
be legally said to have constituted a participa-
tion by the defendant railroad company in the 
prosecution in question. Mr. Brown is an attor-
ney at law of New Jersey and is and was em-
ployed by the defendant railroad company. His 
title was that of Assistant Claims Attorney and 
in addition to that he held the title of Supervisor 
of Safety. His principal work in connection with



the railroad company was two-fold—first, in the 
handling of legislative matters, and second, in 
connection with “ safety work”  on the railroads. 
This work was performed by a committee com-
monly called a safety committee, and had for its 
purpose the reduction of accidents on the rail-
road. Examples of this work have been the re-
quirement that machinists wear goggles to pre-
vent eye injuries, the levelling of station plat-
forms, the posting of signs in yards and shops 
cautioning workmen to watch out for engines. 
The conduct of passengers on trains does not 
come within the jurisdiction of the safety com-
mittee (Rec. 56, 57, 58, 59, 62, 63, 64);

At the time of Mr. Brown’s appearance in this 
case, i.e., at the hearing before the Justice of the 
Peace, the complaints had already been made and 
signed by Robinson and executed by the con-
stable. The plaintiffs had been duly taken into 
custody and released on bail for the hearing. 
Mr. Brown’s sole connection with the case con-
sisted in his examination of the witnesses and 
his summation to the Court.

A client is not responsible for the malicious 
acts of his counsel, unless it appears that he 
aided, abetted, advised, consented to, adopted 
or ratified such act, and such adoption or ratifi-
cation must have been with full knowledge of 
all the facts, 26 Cyc. 20. In the instant case 
there is not the slightest bit of evidence to show 
that Mr. Brown was instructed or authorized by 
the railroad company to appear at this hearing 
on its behalf, or that his appearance at such 
hearing was with its knowledge, acquiescence or 
approval. We think it clear that in the absence 
of such a showing, he could not by his actions at 
the hearing bind the defendant.

New Jersey State library
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Of course, the fact that Mr. Brown conferred 
at such hearing with Robinson, the railroad 
State policeman, is absolutely without any legal 
significance and would not in any wise bind or 
impose liability upon the defendant company, 
for the reason that there was an entire absence 
of any evidence to show that Robinson, in so 
conferring, was acting under authority conferred 
upon him for that purpose by the defendant 
company, Rockwell v. Erie R. R. Co., supra.

Conceding, however, that Mr. Brown was in 
the employ of the defendant railroad company, 
and that he was either instructed or expressly 
authorized by such company to appear at this 
hearing, we still insist that his actions did not 
constitute such a participation in the prosecu-
tion as to render the defendant liable for such 
prosecution, assuming that it was malicious.

To support an action for malicious prosecu-
tion the plaintiff must show by a preponderance 
of evidence—first, that the prosecution is ended, 
and that he is duly discharged; second, that the 
defendant instituted the proceedings against him 
without reasonable or probable cause; third, that 
the defendant was actuated by a malicious mo-
tive in making the charge, McGowan v. Rickey, 
64 N. J. Law 402.

The fundamental grounds upon which an ac-
tion for malicious prosecution rests are that it 
was instituted against the plaintiff without rea-
sonable or probable cause; and that the defend-
ant was actuated by a malicious motive in mak-
ing the charge. Unless the evidence in the case 
establishes the existence of both of these 
grounds, the plaintiff’s suit must fail, Vladar v. 
Klopman, 89 N. J. Law 575.
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In the case at bar, the proceeding was insti-
tuted by the signing of the complaints. The com-
plaints were signed by Robinson, who, as has 
already been shown, did so solely of his own 
volition and without any orders or instructions 
to such effect from the defendant company.

Mr. Brown had absolutely nothing to do with 
the institution of this prosecution, and at the 
time of his appearance such prosecution had 
been fully put into motion.

This situation is then presented. A criminal 
prosecution is instituted by some person other 
than the defendant, or by some person for whom 
the defendant is not responsible. The arrest 
is made by some person for whom the defendant 
is not responsible. The persons arrested are 
arraigned before and held for hearing by a jus-
tice of the peace for whose actions the defendant 
is of course not responsible. They appear for 
hearing at a time fixed by said Justice of the 
Peace and then at such hearing the defendant 
makes its first contact with the case by having 
its attorney appear and participate in the exam-
ination of witnesses. Can it be said that because 
of the appearance of the attorney at almost the 
end of the entire prosecution, the attorney’s em-
ployer or client has instituted such proceeding f 
We submit that this is not and cannot be the rule.

In conclusion, therefore, we urge and insist 
most earnestly, and we feel that a careful exam-
ination of the record will support this contention, 
that the case was barren of evidence to estab-
lish any institution or instigation of the prose-
cution by the defendant, either through the acts
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of Robinson, the railroad policeman; or through 
the acts of those members of the train crew who 
appeared at the hearing; or through the acts 
of Mr. Brown, the attorney, and that this being 
so the Trial Court clearly erred in refusing to 
direct a verdict for the defendant, and the 
Supreme Court likewise clearly erred in affirming 
instead of reversing the judgment below.

POINT II.

There was error in the charge.

A.

The Court erroneously charged the jury as 
follows:

“ the question arises whether the request for 
“ an investigation by the train despatcher, 
“ and the appearance of Mr. Brown at the 
“ hearing would justify the jury in finding 
“ as a fact that agents and employees of the 
“ company instigated and forwarded this 
“ prosecution. If your answer is in the af-
firmative, then I charge you, you would 
“ have a right to consider the question of 
“ damages, but not otherwise.”  (Ground of 
Appeal 21.)

The effect of the foregoing portion of the 
charge was to permit the jury to find that the 
action of the train despatcher in requesting an 
investigation, and the action of Mr. Brown in 
appearing at the hearing constituted an insti-
gation or institution by the defendant company 
of the prosecution so as to render said defend-
ant liable therefor.



As we have endeavored to demonstrate under 
Point I, there could be no legal justification for 
such a finding by the jury.

It is submitted, therefore, that the above por-
tion of the charge constituted prejudicial error.

B.

The Court erroneously charged the jury as 
follows:

“ It is said that Mr. Brown was in the 
“ employment of the Railroad Company in 
“ some capacity; as legislative agent, for ex- 
“  ample, or as a representative of the com- 
“ pany on what is known as a Committee of 
“ Safety, which you have heard designated 
“ and described to you by counsel of the de-
fendant company as a witness. That at the 
“ hearing the crew of the train upon which 
“ the occurrence in question is said to have 
“ been appeared, and Mr. Brown also ap-
peared . Now, you can find from the evi- 
*‘ dence in what capacity he appeared. Did he 
“ appear to prosecute the plaintiffs? That 
“ would be the natural inquiry that would 
“ arise from the admission of the fact that 
“ he did appear. Did he appear for the com- 
“ pany in an unsuccessful prosecution of the 
*i proceeding, maliciously instituted and with- 
“ out probable cause?”  (Ground of Appeal 
22.)

The plain import of the above portion of the 
charge was that the jury was permitted to find 
that the fact that the train crew appeared and 
testified at the hearing, and the additional fact 
of Mr. Brown’s appearance at such hearing, were 
sufficient in law to constitute an instigation or 
institution by the defendant company of the 
prosecution in question.
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We think that we have shown under Point I 
of this brief that this proposition is legally un-
sound.

This being so, it is urged that the above por-
tion of the charge was clearly erroneous. If it 
was erroneous, it cannot be denied that it was 
harmful to the defendant.

C.

The Court erroneously charged the jury as 
follows:

“ It appears that these men were arrested, 
“ deprived of their liberty in such a way as 
“ to be physically restrained for some hours, 
“ until bail was procured, conditioned for 
“ their appearance at a subsequent hearing 
“ of the complaint, and in fact, they did sub- 
‘ ‘ sequently appear and the hearing was held, 
“ at which the persons were present as indi-
ca te d  to you heretofore. These persons re-
fe r r e d  to were either employed by the rail- 
“ road company as trainmen or as agents, 
“ as in the case of Mr. Brown.”  (Ground of 
Appeal 23.)

We have italicized that portion of the above 
charge to which exception is taken.

The vice of the instruction is that the jury was 
permitted to find that the trainmen who appeared 
at the hearing, or Mr. Brown, who likewise ap-
peared as attorney at the hearing, or all of them, 
in making such appearance acted as agents of 
the defendant company in such a manner as to 
bind the defendant.

We think the unsoundness of such an instruc-
tion has already been demonstrated in bur dis-
cussion under Point I of this brief.

We therefore contend that the above instruc-
tion was clear error.
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D.

The Court erroneously charged the jury as 
follows:

“ should you decide that this prosecution was 
“ malicious and without probable cause, bear-
i n g  in mind that act of Robinson in view 
“ of the law, cannot be charged to the de-
fendant company, so far as his participa-
t i o n  is concerned, and that the railroad 
“ company can only be held in the event that 
“ you find its agents or employees instigated 
“ the prosecution, and that their appearance 
“ at the hearing was in evidence, it is only 
“ with such evidence that you can pass on 
“ the question of damages.”  (Ground of 
Appeal 24.)

While the above portion of the charge is quite 
vaguely worded, it was apparently the Court’s 
intention to thereby instruct the jury that there 
were in evidence in the case certain facts or cir-
cumstances which would justify the jury in find-
ing that the defendant, through its duly author-
ized agents or employees, had instigated or insti-
tuted this prosecution, and that one of such facts 
or circumstances was the appearance at the hear-
ing of such “ agents or employees.”  Of course, 
the only 4 ‘ agents or employees ’ ’ who appeared at 
the hearing were the train crew and Mr. Brown.

We think that we have shown in our discussion 
under Point I of this brief that the fact that the 
said train crew appeared and gave testimony at 
the hearing, and the additional fact that Mr. 
Brown appeared, examined the witnesses and 
made a summation at such hearing, were wholly 
insufficient to constitute an instigation or insti-
tution by the defendant of the prosecution.

This being so, it is contended that the above 
instruction is clearly and harmfully erroneous.
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POINT III.
The judgment of the Supreme Court should 

be reversed, with directions that it order a re-
versal of the judgment of the Monmouth 
County Court of Common Pleas.

Respectfully submitted,
W m , A. B a r k a l o w , 

Attorney for Defendant-Appellant.

De V o e  T o ml in s o n ,
Of Counsel.
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BRIEF FOR PLAINTIFFS-RESPONDENT 

Nature of Case
This action was instituted by the plaintiffs-respon- 

dent to recover damages for a malicious prosecution 
by the defendant-appellant, resulting from an alleged 20 
unwarranted arrest, imprisonment and prosecution 
by agents of the defendant-appellant.

Statement of Facts
On July 29, 1924, the plaintiffs-respondent, all 

commuters from Freehold to New York on the Cen-
tral Railroad of New Jersey, after leaving Freneau, 
a station on that line, were arrested by a constable 
who held a warrant for their arrest, and who by 
virtue thereof took them from the train at Matawan 
where they were joined by George W. Robinson, a 
railroad policeman, appointed by the Governor on 
application of the Central Railroad Company of 
New Jersey, who had made the complaint on which 
the warrant was issued, and who with the constable 
placed the three plaintiffs-respondent in an automo-
bile and conducted them to Keyport, a distance of 
approximately two miles, to the jail in that town 
where the two policemen above named locked the 40

On Appeal 
From Supreme 
Court.

10



2

plaintiffs-respondent in one cell, and there kept them 
confined for a period of about three hours; at the 
expiration of which time the same police officers con-
ducted the plaintiffs-respondent to the office of the 
magistrate who had issued the warrants, a Justice 
of the Peace of Monmouth County, New Jersey, by 
the name of Thomas L. Smith. The said justice 
thereupon released the defendants under bail to ap-
pear before him on August 4, 1924, for a hearing. 

10 The complaint was made on information and belief 
by George W. Robinson, C. R. R. Detective, against 
each of the plaintiffs-respondent, respectively, that 
each of them did on the 22nd day of July, 1924, at 
the Borough of Freehold, Monmouth County, pull 
the emergency cord on train No. 4297, going into 
Freehold station, and after train stopped at station 
again pulled the cord and blew the whistle causing 
the engineer to start the train, and that an accident 

2q was avoided when the conductor of said train sig-
nalled for the engineer to stop. At the hearing of 
the complaint before the magistrate on August 4, 
1924, it appeared that George W. Robinson was a 
policeman usually called a railroad policeman who 
wras appointed by the Governor, and by him com-
missioned, on the application of the defendant-appel-
lant. The witnesses in support of the complaint were 
all employees of the railroad company.. The Justice 
of the Peace dismissed the complaint and discharged 

30 the prisoners.
Thereafter, this suit was instituted, and therein it 

appeared that the complainant George W. Robinson 
did not know and had never seen the plaintiffs-re-
spondent prior to the day of their arrest; that the 
acts complained of were not committed in his pres-
ence; that he was informed of the happenings at 
Freehold by the railroad dispatcher; that he inves-
tigated the case and secured the information on which 
he based his complaint from railroad employees; that40
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at the hearing before the magistrate he conferred 
with one of the railroad attorneys; that said railroad 
attorney conducted the prosecution; that no repre-
sentative of the prosecutor’s office had been called 
in or did attend the hearing as a representative of 
the, state; that at the conclusion of his investigation 
he made a report to the defendant-appellant and 
mailed the same to its office in Jersey City.

Upon the termination of the suit in the trial court, 
iavorable to the plaintiffs-respondent, appeal was 
taken to the Supreme Court where judgment of affir-
mance was entered March 26, 1926. From this 
judgment appeal is taken to this court^&e Supreme 
Court the defendant-appellant abandoned all its ex-
ceptions, taken at the trial, to the admission of evi-
dence and rested its appeal entirely on two points :

1. That the trial court erred in denying defen-
dant’s motion for a direction of a verdict in its favor 
(ground of appeal No. 2, S. C. 105). 20

2. Because of error in the charge of the trial judge 
(grounds of appeal Nos. 21, 22, 23 and 24, S. C. 
110-111) .  ; ^

The case now comes before the Court of Errors 
and Appeals on the defendant-appellant’s insistment 
that the Supreme Court erred in giving judgment for 
the plaintiffs-respondent instead of for the defendant- 
appellant, and that the Supreme Court erred in 
affirming the judgment of the Monmouth County 80 
Court of Common Pleas.

POINT I.
The Supreme Court correctly held that the trial 
court properly refused to direct a verdict in favor 
of the Defendant.

The defendant-appellant assumes and counsel 
argues that a railroad policeman, because of the fact 40
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that he has all the powers of a policeman within the 
counties traversed by the railroad in the State and is 
appointed to such office and commissioned by the 
Governor, always acts on his own responsibility when 
he commences a proceeding for any transgression of 
the law, notwithstanding that his appointment is 
made on the application of the railroad company and 
that he is regularly in the railroad company’s employ 
and receives all of his remuneration from the rail- 

m  road company; and it is asserted by the defendant- 
appellant that the doctrine of respondeat superior is 
not applicable.

The view thus held by the defendant-appellant 
does not seem to accord with the law as it has here-
tofore been proclaimed in the Supreme Court and in 
the Court of Errors and Appeals.

The cases cited by the defendant-appellant under 
point one of their brief in the Supreme Court and 

20 again in this Court are Tucker vs. Erie Railroad 
Company, 69 N. J. L. 19; Goldberg vs. The Central 
Railroad Company of New Jersey, 99 N. J. L. 374, 
and Rockwell vs. Erie Railroad Company, 128 Atl. 
Rep. 482. It is also on these three cases that the 
Supreme Court rests its decision and judgment on this 
point.

It is appropriate therefore to discuss the case at 
bar in the light of the facts before the court in these 
cases and to apply the principles of law involved to 
our state of facts as they appear in the State of the 
Case.

In the Tucker case the plaintiffs who had been ar-
rested by a railroad policeman, had been taken into 
Custody without a warrant and charged with viola-
tions of the law alleged to have been committed in 
the presence of the said policeman. The policeman 
had not been directed to make the arrest by any of 
the officers or employees of the railroad company.

40 After discussing the statute under which railroad
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policemen are created and stating that for the proper 
discharge of their official duties, as well as for the 
proper exercise of their official powers, they are re-
sponsible not to the railroad company but to the state.
Mr. Chief Justice Gummere writing the opinion for 
this court said:

“ In order, therefore, to render the defendant 
company legally responsible for the unwarranted 
arrest made by them, and the subsequent 
criminal prosecution, maliciously instituted by 
Dwyer, it was necessary to show that their ac-
tion was instigated by the company or by some 
of its officers or employees ; that what they did 
was done by them as agents of the company, 
and not solely of their own volition as peace 
officers.”

In the case sub-judice, Robinson, the police officer, 
did no single act of his own volition as a peace officer. 20 
He did not know any of the plaintiffs-respondent.

He was the first witness sworn on behalf of the 
plaintiffs and upon examination by Mr. Stokes he was 
asked.

Q. How did you come to make this complaint?
Did you know Robert Sturla ? Did you know 
Charles Reiff and did you know John R. Miller?

A. No, sir.
Q. You knew none of these men? A. No, sir.
Q. Had never seen them, as far you knew? A.

No, sir.
# Q* And never talked to any of them? A. No, 

sir.
0« From the 22nd day of July until the time you 

made this complaint? A. No, sir.
Q. Mr. Robinson, did you make the complaint 

or a complaint in that wording, before Mr. Smith, 
the original of which that is a copy? A. Yes, sir.

Q. And did you make a complaint like that against 40
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each of the other men?? A. Yes, sir. (S. C. 15-36, 
16-1 to 11 and 16-36 to 38).

Q. Were you called into this matter? A. I re-
ceived word that the whistle cord had been interfered 
with on this particular train; I received word on the 
night of the 22nd of July, and on the afternoon of 
the 23rd, I went to Matawan.

Q. Who did you receive word from? A. From 
the dispatcher at East Long Branch.

1° Q. Dispatcher for whom? A. Railroad Dis-
patcher; train dispatcher.

Q. Central Railroad? A. Central Railroad.
Q. Did you go to Jersey City in this matter? A. 

No.
Q. Did you file a report in Jersey City? A. Not 

until after I was through with my work.
Q. And on what day did you file your report? A. 

Probably the 24th or 25th.
2q  Q- July 24th or 25th? A. Yes.

Q. Where did you file that report? A. Jersey 
City.

Q. Did you file it personally or mail it? A 
Mailed it. (S. C. 17-28, 18-1 to 12).

On being recalled for the plaintiff and on exam-
ination by the court the same witness testified:

Q. You have your daily itinerary-------. A.
Traveling around through the state.

Q* ------ from the Central Railroad? A. Yes.
30 Q. And where< do you work? A. I have the At-

lantic Highlands and Sea Shore branch, Freehold 
branch and New Jersey Southern down as far as 
Lakehurst, taking in Toms River and Barnegat.

Q. Every day, you devote your time to that sort 
of work? A. Yes. (S. C. 48-28 to 37).

By  M r . St o k e s :

Q. What are your regular hours? What time do 
you go to work in the morning? A. Generally 

40 :iround 7 o’clock.
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Q. Until what time at night? A. Sometimes 7 
or 8 o’clock at night— sometimes 9 or 10.

Q. I mean generally what time do you leave ? A. 
About 5 or 6 o’clock.

Q. You have said that as a result of certain in-
formation you received from the train dispatcher, 
you investigated this particular occurrence? A. Yes.

Q. Who was the train dispatcher? A. I just don’t 
recall what; his name is; there are three men eight 
hours apart.

Q. How did you get the information from him? 
A. Over the telephone.

Q. Who called you at that time? A. He called 
me.

Q. Who called you or him? A. He called me.
Q. Where? A. At Red Bank,— the office I have 

in Red Bank. He called, me and said someone had 
interfered with the train line on that particular train, 
and when I got there------ .

Q. What did you do? A. I went to Matawan.
Q. Why? A. To investigate it.
Q. Why did you do that? A. That’s my duty; I 

went to Matawan to investigate it.

By  t h e  Co u r t :

Q. Your duty to whom? A. To the company for 
whom I work. (S. C. 49-28, 50-1 to 25).

It seems quite clear that up to this point at least 
the said Robinson had done no act or thing in behalf 
of the State of New Jersey. He had no knowledge 
of the event until he was advised by the dispatcher 
of the defendant company, and he took no action 
except as directed by the dispatcher, namely to inves-
tigate, and as a part of his investigation he made 
this  ̂complaint before the magistrate which was 
within his province as an employee of the railroad 
company, but it contemplated no act requiring the 
authority of a policeman. The same work might

10
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have been done by any person authorized by the rail-
road company to undertake it.

As the complainant in this matter, although the 
offense charged is a crime by statute, he did not call 
upon the properly constituted authorities to prosecute 
the case, nor did he ask the magistrate to subpoena 
witnesses in, behalf of the state. (See testimony of 
Thomas Smith S. C. 40-1 to 12). On the contrary 

10 îs report with the railroad company and
thereafter assisted on the execution of the warrant 
by directing the constable in whose hands it was to 
board the train at Freneau and make the arrest while 
he remained at Matawan station to meet the train 
and help convey the prisoners to the jail at Keyport, 
where he actually took part in locking up these plain-
tiffs and guarding them until they were released on 
bail by the magistrate. (Testimony of George W. 
Robinson S. C. 19-12 to 33, and testimony of George 

£6 H. Crawford S. C. 43-15 to 23).
The next step in this proceeding was the hearing 

before the magistrate on August 4, 1924. The same 
man Robinson was present at the hearing and ap-
parently directed the prosecution, although he did not 
testify, and he produced there as witnesses railroad 
employees, and while there, and before the hearing, 
he discussed the case with Mr. Theodore J. R. 
Brown, a lawyer, who it is admitted is in the em- 

flh Central Railroad Company of New
80 Jersey. (S. C. 21-11 to 40). And the said Mr. 

Brown actually did appear and prosecute the case 
before the justice. (S. C. 20-17 to 37).

That the witnesses on this occasion were produced 
by and ih behalf of the defendant-appellant at the 
hearing before the magistrate and that they did not 
appear by Command of the State of New Jersey 
secnis very clear from the testimony of George W. 
RobinSdn:

40 Q. Now you said you made an investigation and
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you received certain information: Who from? A. 
From the train crew.

Q. Which ones of the train crew? A. John Iver-
son. Q. Who? A. John Iverson. Q. “ Iverson? 
A. Yes.

Q. He was a brakeman on the rear car? A. Yes. 
Q. Who else did you get it from? A. Wesley 

Fierce.
Q. Who is he? A. Brakeman also.
Q. And on the front car? A. Yes, sir.
Q. Are they here ? A. I don’t know whether they 

are or not.
Q. They were at Keyport at the hearing? A. 

Yes, sir.
Q. How did they come to be there? A. I asked 

for them to be there.
Q. And who did you ask that they be there? A. 

I told the train dispatcher that I wanted them at Key- 
port that morning.

Q. That was the train dispatcher of the Central 
Railroad? A. Yes.

Q. They were there as you requested? A. Yes. 
(S. C. 22-10 to 33).

The uncontroverted legal principal applicable to 
this case is:

“A police officer, by responding to the invi-
tations of the regular agents of the company, to 
aid in enforcing its regulations, becomes for that 
purpose a special agent of the company, and for 
the conduct of such special agent within the 
scope of his employment the company is respon-
sible.” Jardine vs. Cornell 50 N. T. L. 485- 
487.

The facts in the case of Goldberg vs. The Central 
Railroad Company of New Jersey, 97 N. J. L. P. 
374, next relied on by the defendant-appellant, are 
distinctly dissimilar to the case under review. There
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Goldberg was a passenger and was on the premises 
of the railroad company and was disorderly in his 
conduct and came in direct contact with the railroad 
policeman then protecting the railroad property. He 
was arrested_by the policeman acting as a police 
officer of the state and not after an investigation di-
rected by the employees of the railroad company, 
and the Supreme Court there says that it is settled in 

in court by the case of Tucker vs. Erie Railroad 
Company, that railway policemen commissioned by 
the Governor are State officers charged with the per-
formance of public duties, and are responsible not to 
the railway company but to the state, unless the ac-
tion of the officer is instigated by the company or 
some of its officers or employees.

And in the case of Rockwell vs. Erie R. R. Co. 
128 Atl. Reporter 482, also cited by defendant-ap-
pellant the plaintiff Rockwell was a disorderly person 

20 as alleged and arrested by one of the railroad police-
men. 7 his officer received his instructions to make 
the arrest from another member of the railroad 
police force and not from the officers or employees 
of the railroad company and this court in a per 
curiam decision held that

“ In order to hold a railroad company respon-
sible for a malicious prosecution such as was 
shown to exist in the present case, the burden 

3Q rested upon the plaintiff to show that the state 
policeman, in making the arrest and lodging the 
complaint against the plaintiff, was acting under 
the instructions of the corporation, either ex-
pressed or implied.”

The investigation of the policeman Robinson was 
by the expressed direction of an employee of the rail-
road company, viz, the train dispatcher, and as a part 
of such investigation the complaint against these 

40 plaintiffs was lodged with the magistrate, and the re-
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suits of the investigation were, within a day or two 
and before the hearing, reported to the Jersey City 
office of the company. At the hearing witnesses were 
produced and sworn by the authority of the same 
train dispatcher following the report of the police-
man and at his request, and at that hearing there 
appeared an attorney who is employed by the de-
fendant railroad company and who bears the title 
“ Supervisor of Safety.” (See testimony of Devoe 
Tomlinson S. C. 62-29). And this attorney’s work 
is generally special work and his main work is safety 
work. (S. C. 63-28 & 29).
. We deem it safe to conclude that even without 

positive evidence of his authority the said Theodore 
J. R. Brown by all reasonable implication represented 
the defendant Central Railroad Company of New 
Jersey at the hearing before the Justice of the Peace.

The Court of Errors and Appeals recognizes that 
a State railway policeman owes two separate duties, 
one to the State alone when he, in the exercise of his 
duty as a policeman, makes an arrest for the trans-
gression of a law committed in his presence or where 
he is called in to aid the state authorities; the other 
obligation is to his employer, the railroad company 
on whose application he is appointed and from whom 
he receives a compensation, when he makes his in-
vestigation at the request of an officer or employee 
of such company and acts throughout as its agent and 
representative.

In the case of Taylor vs. New York and Long 
Branch Railroad Company, 80 N. J. L. 282, the de-
fendant in error, Taylor, had been arrested, hand-
cuffed and taken to jail after a judgment in tort in 
the small cause court. The officer was a railroad 
policeman and he made the arrest in cooperation with 
another officer. In this case the evidence of the po-
liceman’s relation to the railroad company was to 
the same effect as that in the case at bar, and the fol-
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lowing extract from Chancellor Pitney’s opinion at 
page 285, is applicable:

“ The case of Tucker vs. Erie Railroad Com-
pany, 40 Vroom 19, cited by plaintiff in error, 
was quite different from the present. There the 
plaintiffs were arrested upon a criminal charge, 
although without warrant, and all that was 
done by the railway policemen about the arrest 

10 and subsequent prosecution was done in the line 
of their duty under the Governor’s commission. 
The decision was that for their misconduct in 
arresting and prosecuting the plaintiffs the rail-
road company was not responsible, on the 
ground that, although the policemen were ap-
pointed upon the application of the company, 
they were responsible for the proper discharge 
of their official duties not to the company but 

2q to the state. But the opinion of the Chief Jus-
tice, who spoke for the Supreme Court, dis-
tinctly recognizes that if the prosecution o| the 
plaintiffs had been instigated by the company, 
or its officers or employees, or if what the rail-
way policemen did had been done by them as 
agents of the company, and not solely as police 
officers, the company would have been legally 
responsible.

o q “ In our opinion, if railway policemen, ap-
pointed and commissioned under the act of 1904, 
are employed by the railroad company, or any 
other corporation or person, in matters aside 
from their duties under the statute, the principal 
may be held answerable for what they do, the 
same as in other cases of agency. Tbeir com-
missions as railway policemen cannot be made a 
cloak to shield the company from responsibility 
for what may be done by such agents under'the 
employment of the company, aside from the40
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strict and proper performance of their duties as 
officers under the act.

“ There being evidence justifying the inference 
that in what Lankinau did about the plaintiff’s 
arrest he was acting within the scope of his au-
thority as agent for the defendant company, 
and the evidence justifying the further inference 
that he participated in the act of the constable 
in taking the plaintiff to Long Branch, in excess 
of thè warrant of the writ of execution, it was 
proper to submit to the jury the question of de-
fendant’s liability to the plaintiff, and the motion 
for the direction of a verdict in defendant’s 
favor was properly refused.”

The case of Dellabello vs. Central Railroad Com-
pany of New Jersey, 124 Atlantic Reporter page 59 
follows the theory of the foregoing case of Taylor 
against the Long Branch Railroad and quotes the 
same extract from the opinion. In that case Mr. 
Justice Kalisch Writing for the court on page 60 also 
held:

“ If there was any testimony, no matter how 
meager adduced on the part of the plaintiffs tending 
tò Show liability of defendants, and no incontrover-
tible fact was established by the defendants which 
fact, as established, would constitute an absolute bar 
to the plaintiffs right of recovery, the defendants 
were not entitled to succeed on either motion.”

The motions referred to Were first to non-suit the 
plaintiff, sècònd for the direction of a verdict in favor 
of the railroad company.

We submit that there was ample testimony in this 
case tending to establish the agency of the policeman 
Robinson and the attorney Brown; that they each 
acted for the raliroád company; that neither of them 
would have acted except under instructions received 
from some officer or employee of the company. In
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fact the witness Robinson testified when asked by the 
court:

Q. Why did you pay any attention to the train 
dispatcher when he called you up ? A. That’s where 
I got my information from— the train dispatcher. I 
got all my information when anything occurred, of 
car robbery or train interference, or anything like 
that— he informs me. He advises me, and he called 
me to investigate.

Q. Suppose you ignored the information? A. I 
suppose if I did that I would probably lose out.

Q. What do you mean by “ lose out?” A. I 
would lose my position.

Q. As a policeman? A. Yes.
Q. For whom? A. The railroad company.

By  M r . St o k e s  :

20 Q. The Central Railroad of New Jersey you 
mean? A. Yes. (S. C. 51-4 to 41).

The defendant-appellant cites the cases of Mc-
Gowan vs. Rickey, 64 N. J. L. 402, and Vladar vs. 
Klopman, 89 N. J. L. 575, and contends that the 
plaintiffs-respondent did not fulfill the requirements 
of those cases. In the McGowan case this court held 
that to support an action of this character the burden 
is on the plaintiff to show by a preponderance of evi- 

20 dence first that the prosecution was ended, and that 
he was duly discharged; second that the defendant 
instituted proceedings against him without reason-
able or probably cause; third that the defendant was 
actuated by a malicious motive in making the charge. 
As to the first condition the testimony of Thomas 
Smith the justice sufficiently disposed of it when he 
said in answer to the question:

Q. After hearing the evidence, Mr. Smith, on the 
part of the railroad company, what) did you do with 

40 this complaint? A. Dismissed it.
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Q. Finally disposed of it? A. Yes. (S. C. 38-19 
to 22).

As to the second requirement, viz., the want of 
probable cause, we respectfully refer to the testi-
mony of the three plaintiffs, Charles Reiff, John R. 
Miller and Robert Sturla. (S. C. pages 65-93).

As against which the defendant-appellant put in no 
defense, and did not deny or weaken in any way the 
plaintiffs’ case on cross-examination. As to the third 
condition viz.; malice, the Court of Errors and Ap- 10 
peals in the Vladar case, Supra, on page 576 said:

“ There was proof submitted by the plaintiff 
which showed that the charge of larceny made 
against her was false. When she rested her 
case, therefore, this proof was sufficient to jus-
tify an inference of want of probable cause and 
of malice. (Navarino vs. Dudrap, 66 N. J. L. 
620; Weisner vs. Hanson, 81 Id. 601.” )

The Navarino case in the Court of Errors and 
Appeals held that from the falsity of an affidavit 
upon which, an arrest was procured, the malice and 
want of probable cause may be inferred, and in the 
Weisner case, also in the Court of Errors and Ap-
peals, it was held, Syl. 1, In an action for malicious 
prosecution uncontroverted evidence that the charge 
upon which the plaintiff was prosecuted was false, so 
far as the plaintiff’s responsibility for the matters al-
leged against him was concerned, is sufficient to jus-
tify an inference, against the defendant of malice and 
want of probable cause. 2. When the question of 
existence or non-existence of probable cause for in-
stituting a criminal prosecution depends partly upon 
undisputed facts, and partly upon facts which are in 
dispute and which must be determined from the evi-
dence in the cause, such question is not one of law, 
to be resolved by the court, but one of fact to be set-
tled by the jury under proper instructions.

20
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The defendant-appellant argues on page 10 of his 
brief that,

“Although any acts performed by such mem-
bers of the train crew while actually on duty and 
operating their trains would probably be deemed 
to be within the scope of their employment, yet 
it can certainly not be contended for a moment 
that their actions in appearing and testifying 

10 at the hearing of a criminal prosecution can be 
held to be within the scope of their employment, 
which was simply that of operating a railroad 
train.”

Our answer to this is that these trainmen did not 
appear voluntarily as witnesses before the Justice of 
the Peace, but came in response to orders received 
from their employer, the railroad company, through 
the train dispatcher and in response to that command 
these trainmen actually did appear before the magis-
trate. (See testimony of witness, George W. Rob-
inson, S. C. 22-25 to 36). It is respectfully con-
tended that the responsive action of the trainmen to 
the orders of their superior, which order was founded 
on a supposed happening on their train, is an act 
within the scope of the employment of the said train-
men and might easily have been contemplated as a 
probability at the time the employment was under- 

gQ taken.
Upon, consideration of the case as above set forth, 

we respectfully submit that there was no error in the 
refusal of the trial judges to direct a verdict for the 
defendant, and that the judgment under review 
should be affirmed.

40
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POINT II.
A.

The Supreme Court correctly held that there is no 
error in the Judge’s charge so far as it is made 
Ground of Appeal No. 21.

The trial judge had no discretion in the matter 
complained of in the appellant’s brief on this ground 
of appeal, because, as we have set forth in) our argu-
ment under point 1, and as seems to be the settled 
law, the question of the railroad’s liability depended 
upon whether or not the doctrine of respondeat su-
perior should apply. This raised a question of fact 
as to whether or not the policeman and employees 
of the railroad were acting in their capacity as agents 
of the defendant company or whether the policeman 
was acting strictly as a peace officer on hisj own ini-
tiative in pressing the complaint and subsequent pro-
ceedings. These were jury questions which the trial 
judge would not have been justified in determining 
without the aid of the jury. Weisner vs. Hansen, 
81 N. J. L. 601-604.

10

20

B.
The Supreme Court correctly held that there was 
no error in the Judge’s charge as set forth in Ground 
of Appeal No. 22.

Here again the appellant’s contention is that the 
judge at the trial should have withdrawn from the 
jury consideration of the question: Were the train-
men, when witnesses before the Justice| of the Peace, 
acting in their capacity as employees and represen-
tatives of the railroad or were they acting as citizens 
and performing only their duty towards the state? 
Clearly this also was a jury question and it was so 
submitted to the jury by the trial Judge that there 
could have been no prejudice created in the jurors’ 
nnnds against the defendant. 40
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C. & D.
The Supreme Court correctly held that there was 
no error in those portions of the charge of the 
Trial Judge which are included within the Grounds 
of Appal Nos. 23 and 24.

On these grounds of appeal the same argument is 
submitted that we have urged int the grounds of ap-
peal 21 and 22 and under our point 1 in this brief. 
Further discussion of the judge’s charge would be 
but a repetition o f our point 1.

POINT III.
The judgment of the Supreme Court affirming the 
judgment in favor of the Plaintiffs in the trial 
Court should be affirmed for the reasons set forth 
in the opinion of the Supreme Court.

20 See State of the Case pages 112-115.
All of which is respectfully submitted this eigh-

teenth day of October, A. D. nineteen hundred and 
twenty-six.

St o k e s , M c D e r mo t t  & H a r t s h o r n e , 
Attorneys for Plaintiffs-Respondent.

W i l l ia m  H a r t s h o r n e ,
O f Counsel.
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