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Notice of Appeal.
(Filed June 25, 1929.)

3fo Cfjancerp of JHeto Jersey

75/28

10

Between

The Prudential Insurance Com-
pany oe America,
Complainant, On Bill, &c.
Notice of Appeal.

and

William A. Connallon,
Defendant.

20

The complainant, The Prudential Insurance
Company of America, hereby appeals from the
whole and every part of the final decree made by
the Chancellor, in the above-entitled cause on the
16th day of June, 1930, on the advice of Vice-
Chancellor Fielder, to the Court of Errors and
Appeals of the last resort in all causes.

Dated June 23rd, 1930.

Perkins & Drewen, o A
Solicitors for and of counsel
with Complainant.

I conceive that there is good cause for appeal in
the above-stated cause.

Perkins & Drewen,
Of Counsel.

40



Petition of Appeal.
(Filed July 5, 1929.)

NEW JERSEY COURT OF ERRORS AND
APPEALS.

Between

The Prudential Insurance Com-
pany op America, a corpora-
tion, On Ap from

Complainant-Appellant, ﬂamgfyf)f
and Petition of Appeal.

WILLIAM A. CoNNALLON,
Defendant-Appellee.

To the Honorable The Court of Errors and Ap-
peals in the Last Resort in All Causes:

The petition of The Prudential Insurance Com-
pany of America, appellant in the above entitled
cause respectfully shows that:

1. Petitioner finds itself aggrieved by a Final
Decree made in the Court of Chancery by his
Honor Edwin Robert Walker, Chancellor of the
State of New Jersey, on the advice of Vice-Chan-
cellor James F. Fielder, bearing date the 16th day
of June, A. D. 1930, in a certain cause in the said
Court of Chancery, wherein your petitioner was
complainant and William A. Connallon was de-
fendant, in this respect, to wit: That the said de-
cree adjudges and decrees that the bill of com-
plaint of your petitioner as complainant in the
said cause, be dismissed and in the further respect
that the said decree adjudges and decrees that
the said defendant be allowed his costs to be taxed
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Petition of Appeal.

in the said cause, including a counsel fee of $200.,
allowed to the solicitor of the said defendant.

2. And your petitioner appeals from the decree

of the Chancellor, which decrees as aforesaid, upon
the ground that the same is erroneous, in that the
same should have decreed that the relief prayed
for in the prayer of complainant’s bill of com-
plaint as filed in the said cause, be in all things
granted and allowed; and that the policy of in-
surance issued by your petitioner upon the life
of Martin Connallon as set forth in the said bill
of complaint be rescinded and surrendered for
cancellation; and that the said policy did not take
effect on its said date, or at any other time; that
the same is void and of no effect; and that an in-
junction issue against the said defendant, William
A. Connallon, restraining and enjoining him from
assigning, transferring or parting with any right,
title or interest he may claim in the said policy
of insurance, and from instituting any proceeding
against your petitioner therein; and that your
petitioner as complainant in the said cause have
its costs as against the said defendant, including
an allowance of counsel fee to the solicitors
therein of your petitioner.

Your petitioner therefore prays that the said
decree of the Chancellor may be wholly reversed,
set aside and for nothing holden, and that peti-
tioner may have such other relief in the premises
as to this Court shall seem proper.

Perkins & Drewen,
Solicitors for and of counsel with The
Prudential Insurance Company of
America, a corporation, appellant’s
attorneys, for appellant.
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Answer to Petition of Appeal.
(Filed dJuly 10, 1929.)

NEW JERSEY COURT OF ERRORS AND
APPEALS.

Between

The Prudential Insurance Com-

pany oe America, a corpora-

tion, On from
. tfgpgglrt of
Complainant-Appellant, Chancery.

Answer to Peti-
and tion of Appeal.

William A. Connallon,
Defendant-Appellee.

The answer of William A. Connallon, the above
named appellee, to the petition of appeal of The
Prudential Insurance Company of America, a cor-
poration, the above named appellant.

This appellee, not admitting the truth of all or
any of the matters in the said petition of appeal
contained, for answer thereto nevertheless admits
that a decree was, on June 16th, 1930, made and
entered in the Court of Chancery of New Jersey,
in the above entitled cause, for the purposes in
said petition mentioned and as therein set forth;
but as to the substance and form of said decree,
this appellee begs leave to refer thereto when the
same shall be produced.

This appellee is advised and believes that the
said decree is agreeable to equity and he prays
that the same may be affirmed with costs to be
taxed in favor of this appellee.

Donald M. Waesche,
Solicitor of Appellee.
James F. Maloney,
Of Counsel.



Bill of Complaint.
(Filed August 2, 1929.)
IN CHANCERY OF NEW JERSEY.

To His Honor,

Edwin Robert Walker,
Chancellor of the State of New Jersey.

Complainant, the Prudential Insurance Com-
pany of America, a corporation of the State of
New Jersey, having its principal office in the City
of Newark, County of Essex and State of New
Jersey, respectfully shows:

1. Complainant is a corporation engaged in
the business of life insurance and authorized to
conduct such business in this state.

2. That on the 23rd day of July, 1928, one Mar-
tin Connallon, then residing at 99 Sussex Street,
in the City of Jersey City, New dJersey, made
written application to complainant for a policy
of insurance on his life in the sum of $1,000, which
application was signed by the said Martin Con-
nallon, and by said application the said Martin
Connallon made certain answers and statements
to questions propounded to him in said applica-
tion.

3. That annexed hereto and forming a part
hereof and marked Schedule A, is a true copy of
said application.

4. That in and by the said application, the said
Martin Connallon declared that all the statements
and answers to the questions in said application
were complete and true and agreed that said
statements and answers, together with his decla-
ration, should constitute the application and be-
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Bill of Complaint.

come a part of the contract of insurance applied
for, provided a copy thereof was attached thereto.
The said Martin Connallon further declared and
agreed that the policy applied for should be ac-
cepted subject to the privileges and provisions
therein contained and that unless the full first
premium was paid by him at the time of making
the application, the policy should not take effect
until issued by the company and received by him,
and the full first premium thereon paid, while
the health and occupation of the said Martin Con-
nallon were the same as described in his applica-
tion, and further that if at the time of signing the
application, the full first premium was paid, the
insurance should take effect from the date of the
application, only in case the said Martin Connal-
Ton was then, on the date of the application, in
sound health, and the application was approved
and accepted by the complainant.

5. That in and by said application, the said
Martin Connallon represented to the complainant
company that the then present condition of his
health was good; that he had never been seri-
ously sick; that he had never been sick of any
disease whatever; that he had no physical or men-
tal defect or infirmity; and that his occupation
was truck-horse driver.

6. That the said Martin Connallon stated, rep-
resented and declared in said application that he
had never suffered from consumption, asthma,
spitting of blood, habitual cough, disease of the
liver, dyspepsia, and other illnesses therein par-
ticularly described.

7. That in answer to the question, “ On what
dates and for what complaints has life proposed
been attended by a physician during the past three
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Bill of Complaint.

years?”, the said Martin Connallon answered
“None”. He further stated and represented and
declared in said application that he had not re-
ceived treatment within three years previous to
the 23rd of dJuly, 1928, at any dispensary, hos-
pital or sanitarium.

8. Complainant further shows that the said

application and the answers and statements
therein made by the said Martin Connallon were
offered to the complainant as a consideration for
and as a basis of a contract of life insurance with
said complainant under any policy which might be
issued by complainant on said application.

9. Complainant, relying upon the truthfulness

of the answers and statements and agreements
made by the said Martin Connallon, and relying
upon the truthfulness of all of said answers and
statements and believing them to be true, com-
plainant did on the 6th day of August, 1928, issue
and deliver to -the said Martin Connallon, a policy
of insurance in pursuance of the said application,
a true copy of which policy is hereto annexed and
forms part of this bill of complaint and is marked
Schedule B.

10. That in and by the said policy of insur-

ance it was expressly stipulated and provided
that the policy should not take effect if, on the
date thereof, the said Martin Connallon be in un-
sound health.

11.  Complainant further shows that in and by

said policy of insurance it agreed with the said
Martin Connallon that immediately upon the
death of said Martin Connallon, and subject to
the provisions of said policy, that it would pay
the sum of $1,000, upon receipt of due proof of

20
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Bill of Complaint.

the death of the said Martin Connallon and legal
surrender of the policy and evidence of premium
payment thereunder, to William A. Connallon as
beneficiary, a brother of the said Martin Con-
nallon.

12. Complainant further shows that the said
Martin Connallon in his said application for
said policy made certain false statements, which
the said Martin Connallon knew to be false at
the time of making* thereof, as follows: The said
Martin Connallon stated that he had never suf-
fered from consumption, asthma, spitting of
blood, or habitual cough, disease of the liver or
dyspepsia, whereas in fact and truth the said
Martin Connallon had suffered from said illnesses
and was, at the time of the signing of said appli-
cation, actually suffering from said illnesses.

13. The said Martin Connallon in said appli-
cation, when asked the question, “ When last
sick!” answered, “ Never seriously”. That said
answer in said application was false and fraudu-
lent to the knowledge of Martin Connallon; that
at the time of making of his application and for
a long period of time prior thereto, the said Mar-
tin Connallon was seriously sick and was sick of
an illness of which he died.

14. That said Martin Connallon, in his said
application, stated that he had never been sick
of any disease whatever, whereas in truth and
fact, to the knowledge of the said Martin Con-
nallon, he had suffered from illnesses and was
then suffering from disease, and that he had suf-
fered from the disease of consumption, asthma,
spitting of blood, habitual cough, disease of the
liver and dyspepsia.
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Bill of Complaint.

15. That said Martin Connallon, in his said
application, stated and represented to complain-
ant that no physical defect or mental infirmity
existed in him and that the then condition of his
health was good, whereas in fact and truth, to the
knowledge of the said Martin Connallon, he did
sutler at the time of said application from a physi-
cal defect or infirmity and the condition of his
health was not good.

16. That in said application the said Martin
Connallon stated and represented to complainant
that he had not been attended by a physician for
any complaint whatever within the then last three
years, whereas in fact and truth, to the knowledge
of the said Martin Connallon, he had been at-
tended by a physician for complaints within the
said period of three years.

17. That in said application the said Martin
Connallon stated and represented to complainant
that he had not received treatment within the then
past three years, at any dispensary, hospital, or
sanitorium, whereas, in fact and truth, to the
knowledge of the said Martin Connallon, he had
received treatment within the then past three
years at a dispensary, hospital or sanitorium,

18. Complainant further shows that all of the
answers and statements so made by the said Mar-
tin Connallon were false to his knowledge and
were fraudulently made by him for the purpose
of procuring said policy of insurance from the
complainant, and that the complainant, relying
upon the said statements of the said .Martin Con-
nallon, and without any knowledge of their falsity
or that they were fraudulently made and believ-
ing them to be true, issued its said policy of in-
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Bill of Complaint.

surance as aforesaid, on the 6th day of August,
1928, to the said Martin Connallon.

19. Complainant further shows that the said
Martin Connallon was admitted to a hospital on
the 19th day of March, 1926, and was attended by
a physician in a hospital at various times there-
after and remained in attendance at said hospital,
suffering from a serious illness, until the 3rd day
of April, 1926.

20. Complainant further shows that on the 12th
day of December, 1927, the said Martin Connallon
was admitted to a dispensary, hospital or sani-
torium and received treatment therein by a physi-
cian, from the 12th day of December, 1927, until
the 22nd day of December, 1927, and that on the
24th day of June, 1928, the said Martin Connallon
received treatment at a dispensary, hospital or
sanitorium, by a physician and continued to re-
ceive such treatment until the 21st day of July,
1928.

21. Complainant further shows that the said
Martin Connallon represented that he lived at
99 Sussex Street at the time of making said ap-
plication, whereas in truth and fact, to his knowl-
edge, he did not so reside thereat.

22. Complainant further shows that on other
various times within three years from the date of
said application, said Martin Connallon had been
attended by a physician for illnesses and com-
plaints and that he had, at several hospitals, sani-
toriums and dispensaries, received treatments for
illnesses and complaints.

23. That in said application he denied that he
had ever received treatment for any illness, either
by a physician or at a dispensary, hospital or sani-
torium, within the said period of three years.
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24. Complainant further shows that all of the
statements and representations hereinabove re-
ferred to, were made by the said Martin Connal-
lon with the intent to deceive the complainant and
that said false statements materially affected the
risk and hazard assumed by the company.

25. That all of said statements were false and
fraudulent to the knowledge of said Martin Con-
nallon and were believed to be true and relied
upon by the complainant, in the issuance of said
policy.

26. Complainant further shows that by reason
of the untrue and fraudulent statements of the
said Martin Connallon, and the fact that the said
Martin Connallon was not in sound health on the
date of said policy, the said policy by its terms,
did not take effect.

27. That the said policy was procured by and
through false and fraudulent representations and
statements of the said Martin Connallon, and is
void, null and of no effect.

28. Complainant further shows that it did not
discover the fraud of the said Martin Connallon,
nor the fact that he was not in good health at the
time of the signing of said application or the de-
livery of said policy, until after his death, and
that as soon as it discovered the said fraud, it
tendered to the person claiming to be the bene-
ficiary of the said policy, the total amount of
premiums paid on account of said policy, with in-
terest thereon and requested and demanded the
surrender of said policy.

29. Complainant further shows that the said
Martin Connallon, on the 25th day of June, 1929,
died at the Jersey City Hospital, of pulmonary
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Bill of Complaint.

tuberculosis, with myocarditis as a contributing
cause. That afterwards proofs of death were
filed with complainant by William A. Connallon,
the beneficiary named in said policy, and the pay-
ment of said policy demanded by him.

-p) 30. Complainant further shows that the said
policy of insurance was issued on the 6th day of
August, 1928, and contained the following clause:
“ This policy shall be incontestable after one year
from its date of issue, except for non-payment of
premium.’’

31. That no suit has been instituted by the said
beneficiary against the complainant company and
that after the expiration of one year from the
date of said policy, under the said clause, the said
20 policy may be incontestable, notwithstanding the
fraud perpetrated upon the company, and the de-
fenses which the company now has on said policy.
Complainant is without adequate remedy in the
courts of law and therefore prays:

1. That the said William A. Connallon, the de-
fendant in this suit, may answer this bill of com-
plaint, without oath, and each statement therein
made.

op 2. That the said defendant may set forth and
discover the truth concerning the matters and
things set forth in this bill of complaint, and par-
ticularly, whether said answers and statements set
forth in this bill of complaint were made by the
said Martin Connallon in his said application, and
whether the said Martin Connallon had suffered
from illnesses alleged in this bill of complaint.

3. That the said William A. Connallon may set
forth and discover whether the said Martin Con-
40 nation had been attended by a physician for a
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complaint within three years previous to the date
of said application and whether he had received
treatment within said period, at a dispensary,
hospital or sanitorium.

4. That the complainant may have a decree that
said policy of insurance, issued by the said com-
plainant on the 6th day of August, 1928, was
fraudulently obtained by the said Martin Connal-
lon, and that said contract of insurance be re-
scinded and surrendered for cancellation.

5. That complainant may have a decree that
the said policy did not take effect on its said date,
or at any other time, and that the same is void
and of no effect.

6. That it may be decreed that no liability exists
on said policy and that the same may be surren-
dered up for cancellation.

7. That an injunction may issue against the
said William A. Connallon from assigning, trans-
ferring or parting any right, title or interest he
may claim in said policy of insurance, and from
instituting any suit against complainant on said
policy of insurance.

8. That a writ of subpoena may issue com
manding said defendant to answer this bill of
complaint and to abide by such decree as this
court may make in the premises.

Perkins & Drewen,
Solicitors for and of counsel
with Complainant.

iq
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Affidavit of John H. Olmsted.

State of New Jersey,)
County of Hudson, C

John H. Ol msted, of full age, being duly sworn
according to law, upon his oath deposes and says:

1. I am Superintendent of the Jersey City
branch office of The Prudential Insurance Co. of
America, and have been such for the past thir-
teen years; and am familiar with the matters and
things set forth in the foregoing bill of complaint.

2. On the 23rd day of July, 1928, Martin Con-
nallon signed an application, partly in printing
and partly in hand, for a policy of insurance in
The Prudential Insurance Co. of America in the
amount of $1,000, a copy of which application is
annexed to the bill of complaint and forms a part
hereof.

3. In said application, the said Martin Con-
nallon stated that the then present condition of
his health was good. When asked when last sick,
he answered, “ Never seriously”. When asked of
what disease, he answered, “ None,” and stated
that no physical or mental defect or infirmity ex-
isted in him; that he resided at 99 Sussex Street,
Jersey City; that he had never suffered from con-
sumption, asthma, spitting of blood, habitual
cough, disease of the liver, dyspepsia or any of
the other diseases mentioned in said application.
When asked, in question No. 27 in said application,
“ On what dates and for what complaints has life
proposed been attended by a physician for the
past three years ?” he answered, None’\ In an-
swer to question 28, “ Has life proposed received
treatment within the past three years at a dispen-
sary, hospital or sanitarium? If so, state where,
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Affidavit of John H. Olmsted.

when and for what illness”, the said Connallon
answered, “ No” .

4.

In said application said Connallon signed the

following declaration:

“I hereby declare that all the statements
and answers to the above questions are com-
plete and true, and I agree that the foregoing,
together with this declaration, shall consti-
tute the application and become a part of the
contract of insurance hereby applied for, pro-
vided a copy hereof shall be attached thereto.
I further agree that the policy herein applied
for shall be accepted subject to the privileges
and provisions therein contained, and that
unless the full first premium is paid by me
at the time of making this application, the
policy shall not take effect until issued by the
Company and received by me and the full
first premium thereon is paid, while the health
and occupation of the life proposed are the
same as described in this application. It is
understood and agreed, however, that if at
the time of signing this application the full
first premium is paid, the insurance shall take
effect from the date of this application, in ac-
cordance with the provisions of the policy
hereby applied for, provided life proposed is
in sound health on the date of this application
and provided this application is approved and
accepted at the Home Office of the Company,
in Newark, New Jersey, under the plan, for
the premium paid and amount of insurance
applied for.

I request that any dividends under said
policy be applied to the purchase of paid-up
additions until or unless I shall select any
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other option in accordance with the terms of
said policy.”

5. On the 6th day of August, 1928, the policy
of life insurance on the life of said Martin Con-
nallon was issued through my office in the Pruden-
tial Insurance Co. of America for the sum of
$1,000, the policy being based on the application
of which a copy is annexed to the bill and is here-
inabove referred to. The said policy contains a
preliminary provision as follows:

“ This policy shall not take effect if on the
date hereof the insured be not iIn sound
health. I’

In issuing said policy of insurance, The Pruden-
tial Insurance Co. of America relied upon the
truthfulness of the statements made by said Mar-
tin Connallon in his said application, and believed
them to be true.

6. The said Martin Connallon died in the Jer-
sey City Hospital on the 25th day of June, 1929,
of pulmonary tuberculosis, with myocarditis a con-
tributing cause, and proofs of his death have been
filed with the company by William A. Connallon,
the beneficiary mentioned in the policy; and the
copy of the policy annexed to the bill of complaint
is a true photostatic copy thereof.

7. Upon investigation, I have ascertained that
the answers and statements made by said Martin
Connallon in his said application and above re-
ferred to, were false and fraudulent to his knowl-
edge ; that he suffered from severe illnesses at the
time of the making of the application, and for a
period of at least two years prior thereto; that
his statement that the condition of his health was
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good was a false statement, the said Martin Con-
nallon having made such statement on the 23rd
day of July, 1928, when only two days previous
to that date, namely, July 21st, 1928, he was dis-
charged from a hospital where he was suffering
from a serious illness, having been admitted to
the said hospital on the 24th day of June, 1928.

8. In said application, made on the 23rd day

of July, 1928, the said Martin Connallon stated
and represented that he had never been attended
by a physician within three years, and that he had
never received treatment in a dispensary, hospi-
tal or sanitarium in three years, when as a matter
of fact two days previously he had been discharged
from a hospital where he had been suffering from
illness and treated therefor by a physician. The
said Martin Connallon, on the 12th day of Decem-
ber, 1927, was admitted to a hospital for treat-
ment, and was there treated by a physician, and
was discharged from said hospital on the 27th
day of December, 1927; that previous thereto, and
on the 19th day of March, 1926, said Martin Con-
nallon was admitted to a hospital and treated by
a physician for illness, and was discharged from
said hospital on the 3rd day of April, 1926; that
within less than sixty days after the making of
said application, said Martin Connallon was again
admitted to a hospital and treated there by a
physician for illness, and finally, in June, 1929,
died in a hospital of a serious illness.

9. At the time of signing said application, said
Martin Connallon was not in sound health; on the
contrary, he was suffering from illness to which
he eventually succumbed.

10. I am informed, and believe it to be true,
that the statement he made in said application

20
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that he resided at 99 Sussex Street, Jersey City,
is false; and at the time-he made such applica-
tion, he did not reside at 99 Sussex Street, Jersey
City.

11. The policy of insurance above referred to
was delivered on the 6th day of August, 1928.
At the time of its delivery to said Martin Connal-
lon, he was not in sound health, and his health
was not the same as described in his application
dated July 23rd, 1928.

12. The said policy contains a provision of in-
contestability after one year of the date of its
issue. No suit has been instituted by the defend-
ant, William A. Connallon, on said policy; but
the said Connallon has demanded, and is demand-
ing, payment of said policy. On the 6th day of
August, 1929, one year from the date of the issu-
ance of said policy, will expire.

John H. Ol msted.

Subscribed and sworn to before me )
this 2nd day of August, A. D. 1929. J

John P. Nugert,
Attorney at Law
of New Jersey.

—PHOTOSTAT—

(Opposite) (Gglr>
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7. Paragraph 18 is denied.

8. Defendant has no knowledge or information
sufficient to form a belief as to the statements
contained in paragraphs 19 to 23 inclusive.

9. Paragraphs 24 to 28 inclusive are denied.

10. Defendant admits that Martin Connallon
died on June 25th, 1929, in the Jersey City Hos-
pital and that he filed proofs of the death of Mar-
tin Connallon with complainant and demanded
payment of complainant of said policy but he has
no knowledge or information sufficient to form a
belief as to the other allegations contained in
paragraph 29.

11. Defendant begs leave to refer to the con-
tract of insurance as to the time it was issued and
as to the contents thereof.

12. Defendant admits that he has not brought

suit against complainant as alleged in paragraph
31.

13. Defendant further answering says that the
application for said policy was .made on June
11th, 1928, at which time the first premium was
paid. A copy of the receipt for the first premium
1s hereto annexed and marked Schedule A.

14. The application for said policy of insur-
ance was not endorsed upon or attached to the
policy when issued.

15. The premiums on said policy have been
paid for the months of June, July, August, Sep-
tember, October, November and December in the
year 1928, and for the months of January, Febru-
ary, March, April, May and June, in the year
1929.

Donald M. Waesche,
Solicitor of Defendant.

Newlem#v State Library
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Schedule A.

The Prudential Insurance Company of America,
Home Office, Newark, N. J.

6-11-28

Received from Martin Connallon the sum of
Two..uuun.. 92/100 Dollars being payment of first
monthly premium on account of intermediate
monthly premium policy applied for in The Pru-
dential Insurance Co. of America, on the life of
above.

It is understood that if this payment is equal
to the full first monthly premium on said policy
(but not otherwise) the insurance shall take effect
from the date of the application in accordance
with the provisions of the policy applied for, pro-
vided said application is approved and accepted
at the Home Office of the Company, in Newark,
New Jersey, under the plan, for the premium paid
and amount of insurance applied for and pro-
vided the life proposed was in sound health on the
date of the application. It is further agreed that
said Company will return the amount mentioned
hereon if it declines to grant a policy on the above
life.

E. H. Hahn, Agent.

Replication.

(Filed in common form.)
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(Filed May 22, 1930.)

May 22, 1930,
IN CHANCERY OF NEW JERSEY.
10
(75-38)
Between * - I
Prudential Insurance Company /
oe America, (
Complainant, | °n &e-
/ Conclusions.
and 1
William A. Connallon, 1 20

Defendant. I

A clause in a policy of insurance that the policy
shall not take effect if the insured be not in sound
health at its date must be read in connection with
another clause making the policy incontestable
after one year from its date of issue. After one
year from the date of issue, the insurer cannot
contest the policy on the ground that the insured g
was not in sound health at the date of the policy.

The death of the insured within one year from
the date of issue of the policy will not suspend
the operation of the incontestability clause.

The date of the policy does not necessarily de-
termine its date of issue. If the insurer agrees
that the policy shall be effective from the date of
application therefor, the application date will be
considered the date of issue and the incontesta-
bility clause will run from the earlier date. 40
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If a copy of the application be not endorsed
upon or attached to the policy, the insurer cannot
set up the falsity of any statement in the appli-
cation in avoidance of the policy or as a defense
to a claim thereunder.

Messrs. Perkins & Drewen for complainant.

Mr. Donald M. Waesche for defendant.

Fiel der, Y. C.:

The complainant issued its monthly premium
policy of insurance, dated August 6, 1928, on the
life of Martin Connallon, wherein the defendant
William A. Connallon is named as beneficiary.
The insured died June 23, 1929, and the com-
plainant by its bill filed August 2, 1929, seeks a
decree that the policy never took effect, because
at its date the insured was not in sound health
and that the policy was obtained through fraudu-
lent representations made by the insured as to
his condition of health and freedom from certain
diseases and prays a restraint against the bene-
ficiary from bringing suit on the policy and for
surrender of the policy for cancellation.

The complainant contends that the insured was
not in sound health at the date of the policy and
therefore the policy did not take effect and it
bases its contention on a clause in the policy
which reads: “ This policy shall not take effect
if on the date hereof the insured be not in sound
health.” In a case involving a policy containing
a similar provision, our Court of Errors and Ap-
peals held that the sound health of the insured at
the date of the policy was a condition precedent
to the liability of the insurer and, not being com-
plied with, the policy had no legal effect (Levcm-
doski v. Equitable Society, 103 N. J. Law, 643).
The policy contract here under consideration con-
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tains another provision which was not considered
in the Levandoski case and which should be read
in connection with the sound health clause. It is
as follows: “ This policy shall be incontestable
after one year from its date of issue, except for
non-payment of premium.” The complainant
argues that this provision cannot be given effect
for two reasons: First, if the policy did not take
effect, it was ab initio void and no provision
thereof could become operative; second, the death
of the insured within one year from the date of
the policy suspended the operation of the incon-
testability provision.

The substance of the complainant’s first con-
tention is that the incontestability clause was in-
tended to be conditional, that is, conditional upon
the policy taking effect. Under such construction
the clause is deceptive, meaningless and ineffec-
tual to the insured because although it purports
to state that the policy shall be incontestable for
any reason after one year, it shall nevertheless
be contestable at any time on the ground here
urged. If the policy is to be regarded as never in
force so as to permit the insurer to show that the
insured was not in sound health at its date, al-
though the insured’s death may not occur until
many years after the policy date, then an incon-
testability clause is of but little value and is a de-
ceptive inducement to an insured to accept it. I
think the sound health clause here in question
must be read with the incontestability clause and
that the two, taken together, must be construed to
mean that if within one year after the complain-
ant issued its policy, it discovered that the in-
sured was not in sound health at its date, the
contract could be rescinded, but that when one
year had elapsed the policy would be considered

30
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in force and incontestable for any reason, except
non-payment of premium (Brews v. Metropolitan,
dc., Co., 79 N. J. L., 398; Wright v. M. B. L. As-
sociation, 118 N. Y. 237; Webster v. Columbian,
dc., Co., 116 N. Y. Supp. 404, affirmed 196 N. Y.,
523; Chinery v. Metropolitan, &c., Co., 182 N. Y.
Supp., 555; Mutual, dc., Association v. Austin,
142 Fed. 398; Commercial, dc., Co. v. McGinnis,
5Q Ind. App. 630; Monahan v. Fidelity, dc., Co.,
242 111. 488; Dibble v. Reliance, dc., Co., 170 Cal.
199; Healy v. Metropolitan, dc., Co., 37 D. C. App.
240; Mohr v. Prudential, dc., Co., 78 Atl. (R. 1.)
554).

The complainant’s second reason is that by the
incontestability clause the complainant agreed to
make no defense against the policy after one year,
provided the policy remained in force for that
period; that the death of the insured within the
period terminated the policy as a risk and con-
verted it into an obligation to pay. An incon-
testability clause is for the benefit of the bene-
ficiary as well as the insured and it cannot be
taken to mean that the policy will become incon-
testable only in case the insured shall live one
year. It makes the policy incontestable for any
reason not excepted, whether the insured lives or
dies within the period therein mentioned (Mutual,
dec., Co. v. Hurni, 263 U. S., 167; Feierman v.
Eureka, dc., Co., 297 Pa. 507).

This brings us to the consideration of the ques-
tion whether the complainant has contested the
policy within one year from its date of issue. The
defendant has brought no action thereon and this
suit is the only proceeding by way of contest of
the policy. The policy is dated August 6, 1928,
and the bill of complaint was filed August 2, 1929,
so that on the fact of this proceeding, the com-
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plainant is not barred by the incontestability
clause, but the defendant contends that there is
a distinction to be made between the date of the
policy and its date of issue and that the policy
was in effect issued at a time prior to its date.
The defendant testified that on June 11, 1928,
the complainant’s agent, who solicited the insur-
ance for which the policy was issued, showed him
an application for insurance bearing the signa-
ture of the insured and that the defendant there-
upon paid the agent the first monthly premium
and received the agent’s receipt therefor, which
receipt the defendant produced and put in evi-
dence. The receipt is a printed form used by the
complainant and bears date June 11, 1928. It
contains the following provision: “It is under-
stood that if this payment is equal to the full
first monthly premium on said policy # # *. the
insurance shall take effect from the date of the
application, in accordance with the provisions of
the policy applied for, provided said application
1s approved and accepted * # * and provided the
life proposed was in sound health on the date of
the application.’’ The defendant further testified
that before he received the policy (which was de-
livered to him and not to the insured), he paid
another monthly premium and he produced and
put in evidence an ordinary slip of paper pur-
porting to be an agent’s receipt for such pay-
ment, dated July 16, 1928. When the policy was
delivered to the beneficiary he received with it a
premium receipt book, in which were entered the
two payments of June and July, 1928. No form
of application for the insurance was produced
other than an original application produced by
the complainant, signed by the insured. Attached
to it is the agent’s certificate under date of July

0
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23, 1928, certifying to the applicant’s signature
and to the payment of a monthly premium in ad-
vance. The application contains the following
provision: “It is understood and agreed * * *
that if at the time of signing this application the
full first premium is paid, the insurance shall take

10 effect from the date of this application in accord-
ance with the provisions of the policy hereby ap-
plied for, provided life proposed is in sound
health on the date of this application and pro-
vided this application is approved and accepted
at the Home Office.” The complainant says that
it was on this application that its policy dated
August 6, 1928, was issued; its premium receipt
book also shows a premium payment under the
policy date and payments monthly thereafter.

20 The date of a policy does not necessarily deter-
mine its “ date of issue”. The incontestability
clause as written by the complainant apparently
recognizes a distinction, because it is not stated
to run from the date of the policy but from the
date the policy was issued. The insurer and the
insured may agree that a policy shall issue, that
1s, become effective, as of an earlier or later date
than the day it is signed by its officers. Here the
complainant agreed that upon payment of the

30 first full premium, the insurance should take ef-
fect from a date earlier than the date given to the
policy, namely, the date of the application, pro-
vided the application was accepted. The pre-
mium was paid, the risk was accepted and the
policy was delivered and to ascertain the true date
of issue the policy must be read with the applica-
tion. Thus the complainant made the date of the
application the point of time when the policy be-
came effective and that is the date from which

40 the year began during which the policy was con-
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testable. I find it unnecessary to determine
whether an application for this insurance was ac-
tually made June 11, 1928, as evidenced by the
premium receipt of that date, or whether, if so
made, it was accepted and the policy issued there-
on, because if the policy was not issued on that
application, it was issued on the application dated
July 23, 1928. The incontestability clause began
to run from one of those dates and if it ran from
the later one, nevertheless the complainant can-
not be heard on its bill filed August 2, 1929, to
contest its policy (Jefferson, Sc. Co. v. Wilson,
260 Fed. 593; Schwartz v. Northern, Sc. Co., 25
Fed. (2d) 555; Mutual, Sc. Co. v. Hurni, supra;
Monahan v. Fidelity, Sc. Co., supra; Anderson v.
Mutual, Sc. Co., 164 Cal. 712; Meridian, Sc. Co.
v. Milam, 172 Ky. 75).

In the application of July 23, 1928, the insured
represented that his condition of health was good ;
that he had never been seriously sick; that he had
never suffered from certain named diseases, in-
cluding consumption; that he had not been at-
tended by a physician during the past three years
and that within three years he had not received
treatment at a dispensary or hospital. In the
application the insured declared that his appli-
cation should become part of the contract of in-
surance applied for, provided a copy of the appli-
cation should be attached to the policy. This
form of policy is one issued by the complainant
without medical examination.

The evidence satisfies me that the insured was
not in sound health either at the date of the ap-
plication or at the date of the policy and that the
above mentioned statements made by him in his.
application were knowingly false. He died from
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pulmonary tuberculosis about one year after mak-
ing the application.

But the insured’s false statements cannot avail
the complainant in this contest of the policy be-
cause of the provisions of the incontestability
clause and for the further reason that a copy of
the application was not annexed to the policy.
The failure of the complainant to attach such
copy to the policy, prevents it from using its con-
tents against the beneficiary’s claim, although the
beneficiary may use the application to establish
the date of issue of the policy, because the com-
plainant’s neglect cannot prejudice the benefici-
ary’s rights.

P. L. 1925, Chapter 436, provides that policies
of life insurance shall contain certain provisions,
among which is a provision (Sec. 4) that the
policy shall contain the entire contract between
the parties and that nothing shall be incorporated
therein by reference to any application unless it
is endorsed upon or attached to the policy. In
compliance with the statutory requirement this
policy contains the following clause:

“ This policy contains and constitutes the
entire contract between the parties hereto
and all statements made by the insured shall
in the absence of fraud be deemed represen-
tations and not warranties and no statement
shall avoid the policy or be used as a defence
to a claim thereunder unless it be contained
in the application for the policy and unless
a copy of such application be endorsed upon
or attached to the policy when issued.”

An assistant superintendent for the complain-
ant testified that he received the original policy
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from the home office and that a copy of the in-
sured’s application was attached thereto by clips
punched through the policy and through the copy
of the application and that he handed the policy
to an agent to deliver. The agent was not pro-
duced as a witness and the defendant bfeneficiary
testified that the policy was delivered to him by
said agent and has been in his possession ever
since and that a copy of the application was not
attached thereto and did not accompany it.

The policy is a printed form consisting of two
sheets and the two sides of each sheet contain the
contract provisions. A copy of the application
is not endorsed th6reon and neither sheet bears
evidence that anything was attached thereto
either by adhesion or by clips punched through a
sheet. Some small pin holes appear in the sheets,
but I cannot think that such an important paper
as the copy of the application would have been
loosely fastened to the policy by a pin and in
view of the testimony of the complainant’s as-
sistant superintendent that the method of fasten-
ing was by clips punched through the policy and
considering the beneficiary’s testimony, I must
find as a fact that a copy of the application was
not attached to the policy.

The policy does not incorporate the application
by reference and it must therefore be assumed,
as against the complainant, that the policy alone
expresses the contract between the parties
(American, &c., Co. v. Day, 39 N. J. Law 89);
indeed, the quoted clause of the policy so de-
clares. In the absence of statutory provision or
contrary agreement between the parties, fraudu-
lent statements by the insured which induced the
issuance of the policy, would void it, but the com-

189
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plainant by its contract, has gone beyond the
statutory requirement and has agreed that, fail-
ing to endorse on or attach to the policy a copy
of the application, no statement in the application
* shall avoid the policy or be used as a defence to
a claim thereunder’\ The complainant is there-
fore estopped from pleading in defence of an ac-
tion on the policy, the falsity of any statement in
the application and it cannot use parol evidence
to show that the insured made false statements
therein (Manhattan Life Ins. Co. v. Albro, 127
Fed. 281; Lenox v. Greenwich Ins. Co., 165 Pa.
575; Cooley’s Briefs on Insurance, 2nd Ed., pp.
1091, 1092 arid cases cited therein).

The bill of complaint will be dismissed.
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Final Decree.
(Filed June 16, 1930.)
IN CHANCERY OF NEW JERSEY.

Between

The Prudential Insurance Com
pany of America, a Corpora
tion,
Complainant, On Bill, &c.

Final Decree.
and

William A. Connallon,
Defendant.

This cause coming on to be heard in the pres-
ence of Randolph Perkins of Perkins & Drewen,
Solicitors of the Complainant, and Donald M.
Waesche, Solicitor of the Defendant, and the
Court having read and considered the pleadings
and having taken testimony orally and in open
court and having read the briefs submitted by
counsel for the respective parties and considered
the arguments therein and being of the opinion
that the complainant is not entitled to the relief
prayed for in its bill of complaint;

I+ is on this 16th day of June, 1930, ordered,
adjudged AND de cre ed that the complainant’s bill
be and the same is hereby dismissed.

It is further ordered, adjud ged and decreed
that the defendant be allowed his costs to be
taxed, including a counsel fee of Two hundred
Dollars,” which is hereby allowed Donald M.
Waesche, Solicitor of the Defendant.

E. R. Walker,
Respectfully advised: Chancellor.
James F. Field er,
Y. C.
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Testimony.

IN CHANCERY OF NEW JERSEY.

Between

The Prudential Insurance

Company op America,

Complainant, On Bill, &c.
and 1
William Connallon, 1

Defendant. F

Transcript of shorthand notes of testimony
UXnCIT V/1i XNCJ. HCA1 1117 111 dUu vCe uldlvU. v d U-6Cj

March 27, 1930, at Chancery Chambers, Jersey
City, before His Honor, James F. Fielder, Vice
Chancellor.

Appearances:

Messrs. Perkins & Drewen (Mr. Perkins)
for complainant.

Donald M. Waesche, KEsq., for defendant.

Complainant’s Case.

August P. Kneppel, sworn as a witness on the
part of the complainant, testifies as follows:

Direct examination by Mr. Perkins:

Q. Where do yon live? A. 119 Fern avenue,
Lyndhurst, New Jersey.

Q. What is your business? A. Assistant super-
intendent in the Prudential Insurance Company.

Q. How long have you been connected with the
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August P. Kneppel, for Complainant—Direct.

Prudential Insurance Company? A. It will be
four years in June.

@ I show you a paper which bears your signa-
ture. A. Yes, sir.

Q. As witness? A. Yes, sir.

Q. What paper is that? A. That is an appli-
cation for life insurance.

Q. Were you present when that application was
signed by Martin Connallon? A. Yes.

Q. Is this his signature? A. Yes.

Q. Did you hear the questions there read to
Mr. Martin Connallon? A. Yes, sir.

Q. And the answers given by him? A. Yes, sir.

Q. And were the answers given by him cor-
rectly transcribed? A. Yes.

Q. Do they represent the statements that Mr.
Martin Connallon made at that time in your pres-
ence? A. Yes, sir.

Mr. Perkins: I offer this paper in evi-
dence.

By Mr. Waesche:

Q. Did I understand you to say that you were
assistant superintendent for the past four years?
A. No, sir; I have been connected with the Pru-
dential for nearly four years.

Q. What was your capacity when you signed
this paper? A. Assistant superintendent.

Q Where was this signed by Martin Connal-
lon? A. In his sister’s home on Sussex street.

The Court: The question is merely as to
the admissability of this paper. 1 do not
know whether Mr. Perkins is through with
his examination or not.

Mr. Perkins: No, sir; I am not through.

(Paper is marked Exhibit C-1.)

10
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August P. Kneppel, for Complainant—Direct.

By Mr. Perkins:

Q. Do yon know whether the company issued a
policy on this application? A. Yes;I do.

Q. Did that policy come to your hands as the
assistant superintendent in the easel A. Yes, sir.

Q. And from what source did it come to you?
A. It came from the home office in Newark.

Q. What, if anything, did you have to perform
with reference to that policy? A. Why, I had to
ascertain whether the policy was issued on the
correct life and corresponded with the life regis-
ter sheet of the agent who was in charge of that
debit.

Q. Did you examine the policy? A. Yes, sir.

Q. I show you the bill of complaint in this case,
to which there is attached as part of it, a photo-
stat copy of a policy of insurance on the life of
Martin A. Connallon, payable to William Connal-
lon, dated the 6th day of August, 19287 A. Yes,
sir.

Q. Can you tell whether that is a corrcet photo-
stat copy of the original policy? A. Yes, sir.

Q. And annexed to the photostat copy, which is
annexed to the bill, is a paper which purports to
be a copy of the application. Do you know
whether the application annexed is a copy of the
application made in the case? A. I believe so;
yes, sir.

Q. Now, at the time the policy was issued, to
whom did you send it? A. I sent it over to the
agent. He, in turn------

Q. (Interrupting) And did the policy have an-
nexed to it a copy of the application which is
marked Exhibit C-1? A. Yes, sir.

Q. How long had you known Martin Connallon?

40 A. Not very long, sir.
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Q. That does not give us much light—a few
days or more! A. Why, approximately a couple
of days—two or three days.

Q. Mr. Kneppel, the application appears to be
dated the 23rd day of July, 19287 A. Yes, sir.

Q. Can you tell the Court whether or not that
was the date that Martin Connallon signed the
application which is marked Exhibit C-1? A. Yes,
sir; it was.

Cross-examination by Mr. Waesche :

Q. Where was this application signed? A. In
his sister’s home.

Q. At what address? A. I disremember the
address. On Sussex Street.

Q. Near what street? A. Near Warren.

Q. On what side of Sussex Street? A. The
right hand side coming from Washington Street,
nearer Warren.

The Court: That would be the north
side.

Mr. Perkins: That would be the north
side, I think.

The Court: Walking from Washington
Street to Warren Street, on Sussex Street,
he says it was the right hand side.

Q. Who was present when this was signed? A.
The insured, the agent and myself, and his sister
was in the room.

Q. Was she in the room with you at the time
these questions were asked and the application
signed? A. I don’t remember now whether she
was there or not. The agent was talking to him.

Q. Do you know how long the agent knew Mar-
tin Connallon? A. No; I do not.

20
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August P. Kneppel, for Complainant— Cross.

Q. Will yon say that at the time the policy on
this application was issued, it came to the office
in Jersey City? A. Yes.

Q. It came to you, in your hands? A. Yes.

Q. Whom did you deliver it to? A. Why, the
form, that is, the routine we go through, we ex-
amine the policy as it comes from the home office
and we in turn------

By the Court:

Q. The question was: To whom did you deliver
the policy after you got it? A. To Agent Hahn.

Q. How did you deliver it to him? A. I placed
it in his ledger.

Q. Where? A. At his desk.

Q. Where is his desk? A. In my office.

By Mr. Waesche:

Q. Now, at that time, do you remember when
that was, how soon after this application was
signed—a matter of a few days or a week? A.
Why, it usually takes a week—sometimes ten
days.

Q. And at that time do you know whether or
not the first full monthly premium had been paid
on the policy?

Mr. Perkins: I object. This is not cross-
examination.

Mr. Waesche: The application refers to
the first full monthly premium.

The Court: Objection overruled.

A. T don’t remember that.

Q. You don’t know? A. I don’t know whether
he paid Hahn there or whether Hahn collected it
after.
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Q. Is this the policy? A. To the best of my
knowledge, it is, sir, without the photostat copy.

By the Court:

Q. What do you mean: “ Without the photostat
copy” ? A. Of the original application.

By Mr. Waesche:

Q. Is that the condition the policy was received
by you in your office? A. No, sir.

Q. Well, how does it differ? A. The photostat
copy is absent.

By the Court:

Q. You mean when you received the policy
from the home office it had a photostat copy of
the application annexed or attached to it? A. Yes,
your Honor.

By Mr. Waesche:

Q. How was it attached? A. Why, sort of clips
like.

Q. What kind of clips? A. Punched on with
clips.

By the Court:

Q. So that it would easily slip off? A. No, no;
it was perforated right through the application.

Q. T show you the bill of complaint fastened
with clips. Was it fastened with clips like the
fasteners in the bill of complaint? A. Yes, sir.

By Mr. Waesche:

Q. This kind of clips? A. Not exactly this
kind of clips; I didn’t say that.

~0
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August P. Kneppel, for Complainant— Cross.

Q. Well, clips punched through the policy? A.
Yes, sir.

By the Court:

Q. Punched through the policy and through the
application? A. Yes, your Honor.

By Mr. Waesche:

Q. And the photostat copy is the same size as
the original application? A. Yes, sir.

Q. Do you know on what page of the policy it
was clipped to the policy? A. Yes, sir.

Q. Whereabouts? A. (Indicating) Here.

Q. Can you indicate with this original policy,
how it was placed on there? A. (Illustrating)
That way, approximately; something like that.

Q. Where was it clipped? A. Why, on the left-
hand corner.

Q. Where were the clips put in it; was there
more than one clip? A. Well, now, that is—I
don’t remember whether it was more than one clip
or not. It was clipped through. All I remember,
the photostat copy of the application was attached
to the original policy.

Q. It was clipped in in that position? A. Yes,
sir’ .

Q. Punched through the paper of the policy
and through the paper of the application? A.
Yes, sir.

Q. Who asked these questions of Martin Con-
nallon? A. The agent.

Q. Question No. 21 on the application is:
“When last sick?” In answer to that he an-
swered: “ Never seriously” ? A. Yes, sir.

Q. Did you ask him what he meant by that or
was he asked what he meant by that statement?
A. Was who asked?
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Q. Was Martin Connallon asked what he meant
by “ Never seriously” sick? A. Well, that answers
the question.

Q. And that is all that was said with regard to
that? A. Just asked him whether he was ever
seriously sick and he said “ Never seriously” .

Q. Is this your signature here? A. Yes, sir.

The Court: What is the paper you are
showing the witness?

Q. I show you “ Intermediate Monthly Payment
Receipt Book” of the Prudential Insurance Com-
pany, bearing your signature as the signature of
the agent in receipt for the monthly premium for
the month of June, 1929; is that correct? A. That
is my signature.

Mr. Waesche: Will you admit this, Mr.
Perkins ?
Mr. Perkins: Yes.

Donal d Ulope , Sworn as a witness on the part
of the complainant, testifies as follows:

Direct examination by Mr. Perkins:

Q. What is your official position? A. Assistant
manager of the Prudential Insurance Company of
America.

Q. Assistant division manager? A. Yes, sir.

Q. Have you any papers from the home office
of the Prudential Insurance Company with you
this morning? A. I have some industrial claims
that we paid.

Q. Yes, or no? A. Yes, sir.
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Katherine Gallagher, for Complainant—Direct.

Q. Have you produced any policies of insur-
ance on the life of-------

Mr. Perkins: May I withdraw the wit-
ness? The young woman from the City
Hospital that we have been waiting for,
has appeared, and I would like to call her
and take her testimony.

The Court: Any objection?

Mr. Waesche: No, sir.

Katherine Gallagher, sworn as a witness on
the part of the complainant, testifies as follows:

Direct examination by Mr. Perkins:

Q. Tell us what your position is? A. I am
statistician of the Jersey City Hospital.

Q. And in response to a subpoena, do you pro-
duce any papers from the Jersey City Hospital
this morning? A. Yes, sir.

Q. Will you tell the Court what you produce?
A. The full records in Martin ConnallonV case.
Records of his admission and discharge and the
doctors who treated him.

Q. When is the first one? A. The first one is
March 19, 1926.

Q. Dealing with that one alone, what is that
paper that you produce? A. This is a case record
of Martin Connallon.

Q. Kept where? A. In the hospital.

Q. By whom? A. By the hospital.

Q. Taken from the records kept in the hospital?
A. Yes, sir.

Q. Records kept in accordance with the provi-
sions of law? A. Yes, sir.
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. Whom does it show treated this man? A.
This is Dr. Paterno’s writing.

Mr. Perkins: I offer this in evidence.

Mr. Waesche: I object. I do not think
it ought to go in evidence, because there is
nothing there to identify that record with
the assured in this case.

The Court: Probably there is an ad-
dress on this record, showing where he
lived, which will tie up with the address on
the application for insurance.

Q. What address is given? A. 112 Sussex
Street.

Q. Do you know whose home that was? A.
Well, T don’t know. It says his nearest relative
1s his sister, Mrs. Kane. I don’t know where she
lives.

Mr. Waesche: I object to it as being a
record not proved by the person who made
it.

Mzr. Perkins: I ask to have it marked
for identification.

(Marked C-2 for Identification.)

Q. In point of time, what is the date of the
next record you produce? A. December 12, 1927.
Q. Whose record? A. Martin Connallon’s.

Q. From the Jersey City Hospital? A. Yes.

Q- Where does it show he lived? A. He lived
at 102 Green Street.

Q. His business? A. He is a chauffeur.

Q. How old? A. Thirty-five.

Q. Is this the ordinary record kept of the case
of Martin Connallon in the hospital? A. Yes.
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John R. Cammorata, for Complainant— Direct.

Mr. Perkins: I ask to have that marked
for identification.

(Marked Exhibit C-3 for Identification.)

Q. In point of time, what is the date of the next
89 record? A. Martin Connallon, admitted June 24,
1928.
Q. What address is given there? A. 112 Sussex
Street.
Q. Whose house? A. I don’t know.
Q. What does it say? A. It says: “ Nearest
relative, Mrs. Kane” .
Q. What does it show as to her address? A.
Same address.
Q. What is this record which you produce now?
20 A. This is the hospital record of Martin Connal-
lon.

Mr. Perkins: I ask to have it marked
for identification.

(Marked Exhibit C-4 for Identification.)

Mr. Perkins: In order to save time, I
am going to hold this other record out.

(No cross-examination.)

30

John R. Cammorata, sworn as a witness on the
part of the complainant, testifies as follows:

Direct examination by Mr. Perkins:

Q. What is your profession? A. A physician.

Q. Were you at any time connected with the
Jersey City Hospital? A. Yes, sir.

40 Q. In what capacity? A. As visiting physician.



John R. Cammorata, for Complainant— Direct.

Q. For how long have yon been such? A. For
the last ten or eleven years.

Q. I show yon a paper which has been marked
for identification as C-4, and ask you if yon recog-
nize any portion of that paper? A. I recognize
this as my signature and my final diagnosis of the
case.

Q. From the records of what case is it? A.
Martin Connallon.

Q. What address? A. 112 Sussex Street.

Q. Nearest relative? A. Mrs. Kane.

Q. Of what address? A. Same address.

Q. Did you attend Martin Connallon? A. I at-
tend all patients that fall in my service at the
City Hospital, and the only recollection of the case
is what is on the record of this chart. I don’t
remember.

Q. Please refresh your memory by the chart
and tell us what you did in connection with Mar-
tin Connallon? A. Making the rounds, I issued
the orders that need corroboration as to my clini-
ical suspicion of the disease, and this chart shows
that I ordered a study of the heart, X-ray of the
chest, urine, blood Wasserman and record of tem-
perature and pulse and so on.

Q. Did you finally diagnose the case of Martin
Connallon? A. Yes.

Q. What was your final diagnosis? A. Pulmo-
nary tuberculosis.

Q. What date, if shown by the record, was he
suffering from pulmonary tuberculosis? A. Well,
from the records here, 6/24/28 until discharge
7/21/28. That is the only time I had him.

By the Court:
Q. What was the date of discharge? A. 7/21/28.
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John R. Cammorata, for Complainant— Direct.

Mr. Perkins: Two days before the appli-
cation was signed.

By Mr. Perkins:

Q. Would you say that Martin Connallon-, who
was a patient there, was suffering from tubercu-
losis at the time of his discharge on the 21st day
of July, 1928! A. Yes.

Q. Have you got a chart on his case at all! A.
Yes; here are all the diagrams. I see the blood
test. Here is the x-ray. These are all the rec-
ords.

Q. Were they all made under your supervision
and control! A. Yes, sir.

Mr. Perkins: Now I offer this paper in
evidence.

Mr. Waesche: No objection.
(Marked Exhibit C-4.)

Q. Prom the record it appears that Martin Con-
nallon was aged thirty-six. Would you say that
that was the correct age! A. I would have to
depend on the record. I do not remember. I have
so many people in the wards—they come in and
out every day—I have no recollection of how the
man looked. I have to depend on these records.

Q. Did you also diagnose that he was suffering
from acute alcoholism! A. No. That was the
provisional diagnosis by the interne.

Q. Prom your knowledge of the case, as dis-
closed by this document marked in evidence, Ex-
hibit C-4, what was the condition of health of
Martin Connallon on the 23rd day of July, 1928!
A. Par from being well.

Q. Would he still be suffering from tuberculo-
sis! A. The lesions, as we call them, in the lungs



47
John R. Cammorata, for Complainant— Direct.

are more or less permanent. If they heal up,
there 1s always scar tissue in evidence.

By the Court:

Q. Was he discharged as cured? A. No; “im-
proved’

By Mr. Perkins:

Q. I show you another record, dated Septem-
ber 21, 1928, of Martin Connallon. Do you recog-
nize any part of this as your work? A. That is
Dr. Street’s.

Q. If this man was suffering from tuberculosis
in September, 1928, what would you say his con-
dition was two days after he was discharged, in
July, 1928; would he still be suffering from tuber-
culosis? Would you say it would have been a
continuous illness on his part? A. Yes, sir.

Q. If he was suffering on April 4, 1929, with
tuberculosis, would you say that his tuberculosis
was continuous from the time you attended him?
A. Yes.

Q. If he was suffering on June 25, 1929, from
tuberculosis, would you say it was continuous
from the time you attended him? A. Yes.

Q. If he eventually died in the month of June,
1929, suffering from tuberculosis, would you say
that condition was continuous from the time you
first diagnosed his case as tuberculosis? A. What
form of tuberculosis did he die of? My diagnosis
was of pulmonary tuberculosis.

Q. I am speaking of pulmonary tuberculosis.
If he died of pulmonary tuberculosis? A. It is
the same disease.

Q. If he died of pulmonary tuberculosis with
an extensive involvement of the left chest, on the
25th day of June, 1929, would you say that the

10

20

30

40



20

40

48
John R. Cammorata, for Complainant— Cross.

tuberculosis was continuous from the time you
diagnosed it first? A. It quietens downs and then
becomes activated, but it 1s the same disease.

Q. So that during all of that time he would
have been suffering from— A. Pulmonary tuber-
culosis.

Cross-examination by Mr. Waesche:

Q. Doctor, this record, which is marked Exhibit
C-4, shows that Martin Connallon was admitted
to the hospital on June 24, 1928? A. Yes.

Q. And he was then in the hospital from that
date continuously until he was discharged? A.
Yes.

Q. Which was what date? A. July 21, 1928.

Q- Does that record show for what reason he
was brought to the hospital? A. Yes.

Q. And what is that reason as shown on the
record? A. The admission note says that— Is
it permissible to read this?

Q. Yes. A. That he has trouble with his left
leg, numbness, since last Thursday; he has spots
before his eyes, accompanied by dizziness; says
he cannot read; this has been so for some weeks
past; thinks that his trouble may be due to the
fact that he sleeps on the floor.

Q. He was not then brought to the hospital be-
cause he felt ill from pulmonary tuberculosis; is
that correct?

Mzr. Perkins: I object. The doctor can-
not testify from that.

The Court: He can only testify to what
the record shows.

A. This is in the admission room. I have noth-
ing to do with the admission room. This is a
note by the admitting doctor.
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Q. You don’t know what brought him to the
hospital? A. Except what is written here.

Q. After he came to the hospital you made the
usual examination? A. I make my rounds and
make the examination.

Q. You found him suffering from pulmonary
tuberculosis. To what extent had the disease de-
veloped? A. I cannot tell you except from the
record.

Q. What does that show? A. That there were
areas of infiltration. The word “ infiltration”
means that there are changes going on of an in-
flammatory nature in the lung substance. These
areas affected both lungs.

Q. Could he be suffering from that disease at
that time, as far as it had then developed, and not
know that he had such a disease? A. That is pos-
sible; yes, sir.

By the Court:

Q. Do you know whether you told him what his
trouble was? A. I don’t rememebr. I usually
don’t tell the patients. 1 tell the house physician.

Q. When he was discharged, he was discharged
as improved, but he still had evidence of the dis-
ease? A. Tuberculosis; yes, sir.

Q. Do you know whether he was warned at that
time about what treatment he should pursue? A.
We instruct all patients that leave the hospital
what to do.

Q. They must receive some information then
as to the nature of their disease, the thing that
they have been suffering from, and the care they
must take? A. Yes; we tell about the trouble be-
ing with the lungs, to get plenty of sleep and
food and fresh air and so on. Those are the gen-
eral instructions given on discharge.

10
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By Mr. Waesche:

Q. Yon do not know whether he was told he had
pulmonary tuberculosis or not! A. No, sir.

By Mr. Perkins:

Q. Did he know that he was seriously sick! A.
Well, I do not recall these things. These are too
minute and some time back. In fact, I have no
mental image of this man.

Q. When he was discharged under the condi-
tions that you have described, he would know two
days later that his health was not good, would he
not! A. Yes, sir.

Q. Do you know whether or not up to that time
he ever had blood spitting! A. I don’t have any
record.

Q. He would have known two days after the
21st of July, 1928, that he had been attended by
a physician, would he not!

The Court: I assume that if he was in
the hospital for four weeks he was there
for medical attention.

A. We would not keep him four weeks unless he
had some medical condition to be treated.

Daniel V. Street, sworn as a witness on the
part of the complainant, testifies as follows:

Direct examination by Mr. Perkins:

Q. You are a practicing physician! A. Yes.’

Q. As such, how long have you been connected
with the Jersey City Hospital! A. About ten
years.
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Q. I show yon Exhibit C-4. Will you please
look at that and see if there is anything in there
indicating your attendance on the patient named
there? A. I see none.

Q. Now, I show you a record, produced by the
custodian of records in the City Hospital, regard-
ing Martin Connallon, which has the name Dr.
Street down there. You are the doctor referred
to? A. Yes.

Q. Will you please look at that record and see if
you can refresh your memory as to attendance
upon that man, Martin Connallon? A. Yes, I
signed it, with a final diagnosis of acute alco-
holism.

Q. This Martin Connallon seems to have re-
sided, according to this record, at 112 Sussex
Street, with his sister, who resided at the same
address? A. Yes.

Q. Part of this record was made by Dr. Schnick-
endorf? A. Yes.

Q. Can you tell us what you treated him for, if
anything, at that time? A. According to this
record, he was admitted to the psychopathic di-
vision as a chronic alcoholic, but I saw him as
medical consultant under Dr. Hankins’ service,
and he was then, after he had been in the hospital
two days, transferred to my service for observa-
tion, and I discharged him three days later.

Q. Doctor, I show you a record that also bears
your name, regarding Martin Connallon, admitted
June 23,1929. Will you please look at that record
and, refreshing your recollection, tell me what it
shows ? A. Martin Connallon, 112 Sussex Street;
nearest relative, same address; admitted 6/23/29;
expired 6/25/29.

Q. What does this record show as to the cause

of his death? A. The diagnosis there is pulmon-
ary T. B.
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Daniel V. Street, for Complainant— Cross.

Q. Who treated him at that time? A. Dr. Pyle
—Dr. Immanuel Pyle.

Q. Do you have your name attached there, too ?
A. Yes. Dr. Pyle signed it because he was on my
service.

Q. Will you say that he actually did die of
pulmonary tuberculosis? A. No, sir.

Q. This is the ordinary record kept in that hos-
pital? A. Yes. The hospital record is that he
died of acute pulmonary tuberculosis.

Mr. Perkins: I offer this record in evi-
dence.

(Marked Exhibit C-5.)

Q. I show you another record of Martin Con-
nallon, admitted April 4, 1929. Will you see if
you attended him during that period? A. I see
no record of it. This is not my service.

Q. Who was the doctor? A. Dr. Wolber.

Mr. Perkins: I offer this record of Sep-
tember 21, 1928, in evidence.
Q. That was the one you identified? A. Yes,

S1r.

Mr. Perkins: I offer it in evidence.

(Marked Exhibit C-6.)

Cross-examination by Mr. Waesche:

@. Did I understand you to say that he did
not die of pulmonary tuberculosis? A. The rec-
ord shows that he did.
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William F. Hill, sworn as a witness on the
part of the complainant, testifies as follows:

Direct examination by Mr. Perkins:

Q. What is your profession? A. Physician.

Q. For how long have you been a physician?
A. For about eleven years now.

Q. Did you know Martin Connallon? A. 1
knew him very slightly from seeing him on the
street and around.

Q. Did you attend him? A. I attended him a
few times.

Q. Where did you attend him? A. I think I
saw him at my office a few times.

Q. Do you know where he lived? A. Well, I «n
imagine that he lived with his sister at 112 Sus-
sex street.

Q. Did you ever go down there to see him?
A. T have no record of it. I have no complete
record of it. I think I did see him there once, but
not often.

Q. Can you tell the Court thé time you saw
him there? A. I could not, because I have no
complete record of it.

Q. Assuming this man died the 25th of June,
1929, can you tell how long before that you had 30
seen him? A. Probably a few months before he
died.

Q. Do you know when it was with reference to
the 23rd of July, 1928? A. I could not say.

Q. Could you tell whether it was before or
afterwards? A. I think it was after. It was not
so long before the time of his death.

Q. Did you once send him to the hospital? A.

I think the records state that I did. Today I do
40
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William F. Hill, for Complainant— Cross.

not really remember, but there are records on
that.

Q. Do you remember what you treated him
for? A. Why, I treated him for an attack of the
Grippe, pains and cough, slight cough. In regard
to any T B, I could not say, because I had no
sputum test, no X-ray or anything of that kind.

Q. What medicine did you give him for the
cough? A. I gave him the ordinary coal tar deri-
vatives, the ordinary cough medicine.

Cross-examination toy Mr. Waescdie:

Q. Do you know that Martin Connallon was
suffering from pulmonary tuberculosis? A. I do
not know that he was suffering from T B.

Q. Did he, during the time that you saw him or
treated him, give any indication of having such
disease? A. Not to my personal knowledge.

Q. Did he ever ask for any treatment for pul-
monary tuberculosis? A. Well, of course, that
is hard to say. A lot of people can have tubercu-
losis and not know it. Any cough might be a
slight tuberculosis. Unless we have a sputum ex-
amination, or X-ray report possibly, nobody can
say a person has tuberculosis.

By the Court:

Q. I understood the question to be: Did he ask
for treatment for tuberculosis? A. No; he did
not ask for treatment for tuberculosis.

Q. Did he tell you that he had been in the City
Hospital at one time? A. He just told me he had
pains and a little cough.

Q. He did not tell you that he had been treated
at the City Hospital before you treated him? A.
He did not.
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By Mr. Perkins:

Q. Did yon know that he had been at the City
Hospital? A. Outside of the fact, if I sent him
before that time, then he was there. It was prob-
ably before that time I sent 'him. That is the
only way I would know it.

Mzr. Perkins: I offer, by admission of the
other side, proof of the death of Martin
Connallon of 112 Sussex Street, the one
signed by Dr. Knipe.

(Marked Exhibit C-7.)

Mr. Perkins: I also offer in evidence
proof of death of Martin Connallon show-
ing death at the Jersey City Hospital, of
pulmonary tuberculosis.

(Marked Exhibit C-8.)

Mr. Perkins: I also offer in evidence
statement of claim signed “ William Con-
nallon”, on the death of Martin Connal-
lon, 112 Sussex Street, Jersey City.

(Marked Exhibit C-9.)

Donal d Ulo pe, a witness heretofore sworn on
the part of the complainant, recalled and further
examined as follows:

Direct examination (continued) by Mr. Perkins:

Q. Won’t you please produce the papers which
you had on the witness stand a few minutes ago?
A. (Witness does as requested.)

Q. What do you produce? A. Policies on the
life of Martin Connallon.
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Donald Ulope, for Complainant— Direct.

Q. How many policies have yon produced? A.
I believe there are eleven.

Q. In what company? A. Prudential Insur-
ance Company of America.

Q. Will you give us the dates of these policies
in the reverse order of priority? A. October 24,
1927.

Q. Next. A. October 24, 1927.

Q. Next. A. August 30, 1926.

Q. Go right on. A. June 15, 1925; December
29, 1924; May 20, 1918; May 20, 1918; May 20,
1918; May 20, 1918; November 23, 1910.

Q. Can you tell the Court whether these proofs
of death which were offered in evidence were
proofs of death offered in the cases of the poli-
cies which you have just produced? What I
want to get is whether one proof of death was
filed for all of the policies? A. Well, that I could
not say.

Q. Do you know whether or not the policies
which were produced were all paid by the com-
pany? A. Yes, sir; they were.

Q. Do you know whether they were all in ex-
istence on the 23rd day of July, 19287 A. Yes,
sir.

Mr. Perkins: I offer the policies in evi-
dence.

Mr. Waesche: I do not know how they
are material.

The Court: I assume it is material under
that part of the application as to whether
he carried any other insurance.

(Polices offered in evidence are marked
as one exhibit, Exhibit C-10.)

(No cross-examination.)
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James Neilan, for Complainant— Direct.

Mary Kane, for Complainant— Direct.

James Neilan, sworn as a witness on the part
of the complainant, testifies as follows:

Direct examination by Mr. Perkins:

Q. What company are you connected with! A.
I was connected with the Prudential Insurance
Company.

Q. Do you know this Martin Connallon case!
A. Yes.

Q. Did you prepare any of the papers in it!
A. 1 drew up one of the papers at the time of
his death.

Q. Where did he die, do you know! A. Why,
he died in Jersey City; I do not recall whether
he died in the hospital or not.

Q. Where did he live! A. He lived in Jersey
City, 112 Sussex street.

Q. With whom! A. With his sister, Mrs.
Kane.

(No cross-examination.)

Mary Kane, sworn as a witness on the part of
the complainant, testifies as follows:

Direct examination by Mr. Perkins:

Q. Where do you live! A. I have moved since
this last address on these policies. I have moved

Q. What relation, if any, were you to Martin
Connallon! A. His sister.

Q. During his lifetime, the latter part of his
lifetime, where did he live! A. He lived with me.
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William -Connallon, for Defendant— Direct.

Q. How long did lie live with youl A. He lived
with me four years, since my father died.

Q. Beginning when? A. Beginning March,
1926.

Q. Since March, 1926, he had lived with you?
A. Yes.

Q. Where did he die? A. He died at the City
Hospital.

(No cross-examination.)

Complainant rests.

Defendant's Case.

William Connallon, the defendant, sworn as
a witness in his own behalf, testifies as follows:

Direct examination by Mr. Waesche:

Q. Where do you live? A. 99 Sussex street,
Jersey City.

Q. Are you a brother of Martin Connallon? A.
Yes.

Q. With reference to 112 Sussex street, where
is 99 Sussex street? A. Right across the street.

Q. Did you know Everett H. Hahn? A. Yes,
sir ; he was my agent.

Mr. Perkins: I object to the character-
ization of the witness that Mr. Hahn was
his agent.

The Court: Strike out: “ He was my
agent.” Let “Yes” stand.

Mr. Waesche : Is it admitted that he was
an agent of the Prudential Insurance Com-

Pany?
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William Connallon, for Defendant— Direct.

Mr. Perkins: I will say that I admit he
was an agent for the purpose of writing ap-
plications, but not a general agent.

Mr. Waesche: He was the agent that
took the application?

Mr. Perkins: Yes.

Q. Did Hahn come to you with reference to an
application for life insurance on the life of your
brother Martin Connallon? A. Yes, sir.

Q. Do you remember when he first came to see
you about that? A. June 11, 1918.

Q. Had he been to see you before that date at
all? A. Lots of times before that. He told me
that there was------

Mr. Perkins: I object to what he told
him.

Q. With reference to what? A. A policy.
Q. On whose life? A. Martin Connallon’s life.
Q. What did he want you to do?

Mr. Perkins: I object. He cannot bind
the company by what this man wanted him
to do.

The Court: Objection sustained.

Q. Did he bring to you an application for insur-

ance signed by your brother, Martin Connallon?
A. Yes.

Mzr. Perkins: I object because it has no
relevancy to this case. I am basing my
bill on a policy of insurance issued on an
application made on the 27th of July.

The Court: He may be able to show that
that was not the true date.

Mr. Waesche: That is right.
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William Cormallon, for Defendant— Direct.

The Court: The question will be admit-
ted.

Q. Did Hahn show you an application? A.
Hahn showed me that in the fire house.

Q. Do you remember the date? A. June 11,
1928.

Q. What did he ask for? A. He said to me that
he met my brother------

Mr. Perkins: I object to what he said.
The Court: Objection sustained.

Q. Did he ask you to do anything when he
showed you that application? A. Yes, sir.
Q. What did he ask you to do? A. He asked

Mr. Perkins: I object.
The Court: Objection sustained.

Q. Did you pay Mr. Hahn the premium on that
application for life insurance?

Mr. Perkins: I object.
The Court: Objection overruled.

A. Yes.

Q. Did he give you a receipt? A. Yes, sir.

Q. (Showing witness) Is that the receipt he
gave you? A. That is the receipt; yes, sir.

Q. On what date did you pay that $2.94? A.
June 11, 1928.

Q. When you paid him that money, did he give
you that receipt? A. Yes, sir.

Mr. Waesche: I offer this receipt in evi-
dence.

Mr. Perkins: I object upon the ground
that it is apparently not this same matter
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William Connallon, for Defendant— Direct.

at all. The premium on the application is
$2.92 and the book shows a premium of
$2.92. He says that he paid him on June
11, and took a receipt for $2.94.

The Court: I will admit it.

Mr. Perkins: The policy recites that the
weekly premium is $2.92 payable on the de-
livery of this policy and a like amount pay-
able as hereinafter provided on 6th day of
each month after the date hereof.

The Court: I admit the receipt in evi-
dence.

(Marked Exhibit D-1.)

Q. When did you next see Mr. Hahn with refer-
ence to this policy of insurance? A. Around
July, about the 16th, I believe.

Q. Had you then received the policy? A. No,
sir.

Q. And what was the purpose of Mr. Hahn
visiting you on that date?

Mr. Perkins: I object.
The Court: Objection sustained.

Q. Well, on that date did you pay another pre-
mium on this policy?

Mr. Perkins: I object to the form of that
question.

The Court: It is leading. Objection sus-
tained.

Q. Did you make any other premium payments
on this policy?

Mr. Perkins: I object because the policy
was not yet issued.
The Court: Objection sustained.
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William Connallon, for Defendant— Direct.

Q. Before yon received this policy did you
make any other payment of premium on account
of the policy! A. The receipt I received, June 11,
1928

The Court: Strike out that answer.

By the Court:

Q. Please answer the question. Before you re-
ceived this policy did you make any other pay-
ment of premium on account of the policy! A.
Yes.

By Mr. Waesche:
Q. When! A. June 11, 1928.

By the Court:

Q. You have testified that you made a payment
on June 11, 1928. The next time you saw Hahn
was In July. You had not then received the pol-
icy! A. No, sir.

Q. The question is: Did you make any other
payment of premium to Hahn before you received

the policy! “ Any other payment” means “ any
other payment than on June 11th”. A. Yes; one
payment.

Q. When! A. In July.
Q. Before you received the policy! A. Yes,
sir.

By Mr. Waesche:

Q. What date in July! A. The 16th.

Q. To whom did you make that payment! A.
To Hahn.

Q. Did you get any receipt! A. Yes, sir.

Q. (Showing witness) I show you a paper here,
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William Connallon, for Defendant—Direct.

Mr. Connallon, and ask yon if that is the receipt
yon got from Hahn on that date? A. Yes, sir.

Mr. Waesche: 1 offer it in evidence.

Mr. Perkins: I object to this slip of
paper. 1 object further that that is no
way to bind this complainant on a policy
which was not yet issued. The contract
that I filed this suit to set aside says this:
“ This policy contains and constitutes the
whole contract between the parties here-
to/d

The Court: I will admit the receipt.

(Marked Exhibit D-2.)

Q. Had you at that time received the premium
receipt book which I hold in my hand—on July
16, 1928? A. Yes, sir.

Q. On July 16, 1928, had you then received this
premium receipt book? A. No, sir.

Q. When did you receive it? A. Around Au-
gust some time.

Mr. Waesche: I offer the premium re-
ceipt book in evidence.

(Marked Exhibit D-3.)

Q. Who brought the premium receipt book to
your house. A. Mr. Hahn?

Q. And did he bring with the premium receipt
book the policy? A. Yes, sir.

Q. (Showing witness) Is this the policy that
Hahn brought to your house? A. Yes, sir.

Mr. Waesche: I offer this policy in evi-
dence.
Mzr. Perkins: No objection.

(Marked Exhibit D-4.)
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The Court: Is this the same paper that
was shown Mr. Kneppel?
Mr. Perkins: Yes; it is the same paper.

Q. Is this the condition that the policy was* in
when it was delivered to your home? A. Yes, sir;
just like that.

Q. When this premium receipt book was deliv-
ered to your home, were there marked in it any
payments of premiums? A. Yes, sir.

Q. How many? A. About two, I believe.

Q. Look at that premium receipt book. Which
two payments were marked in it when it was first
delivered to your home? A. The ones right there.

Q. Which ones? A. June and July.

Q. What year? A. 1928.

Q. The next premium that you paid on this
policy was paid to whom? A. Hahn.

Q. Did you get a receipt from him for the next
payment that you made? A. Yes, sir.

Q. What kind of a receipt did he give you? A.
He wrote that receipt in the book, his name, his
signature.

Q. For what month? A. For August.

Q. For what year? A. 1928

Q. Did you make, subsequent to that payment,
another premium payment? A. Yes.

Q. To whom? A. To Hahn.

.Q. Did you get a receipt for that? A. Yes; he
wrote his signature.

Q. Where did he write his signature as a re-
cepi for that premium payment? A. In this book.

Q. For what month? A. For September.

Q. For what year? A. 1928.

Q. And those are his signatures there in this
book for the months of August and September,
1928? A. Yes, sir.
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Q. And on the date indicated there, is that the
date that you paid the premium that is there indi-
cated? A. Yes, sir.

Q. Now, can you tell me where the next pre-
mium was paid? A. In the home office, the Bergen
Branch office, Bergen Square.

Q. In Jersey City? A. Yes.

Q. Did you pay that premium yourself? A. I
sent my little girl, Marie, up with it.

Cross-examination by Mr. Perkins:

Q. Mr. Connallon, when was the first time that
you saw this paper which has been marked in evi-
dence Exhibit C-1? A. The day he came to the
fire house with it, June 11, 1928.

Q. Where was your brother then? A. He was
living with my sister.

Q. How long had he been living with your
sister? A. Ever since my father died, in 1926.

Q. He had been with your sister for several
years? A. Yes, sir.

Q. How long previous to June 11 had you last
seen your brother? A. I seen him now and then.

Q. That means nothing to me. When did you
last see him? A. Right after his operation. He
was operated on. That was a month before.

Q. So you had not seen your brother in a
month? A. I seen him before a month. I seen
him a couple of weeks before he died.

By the Court:

Q. You have told us June 11,1928, was the time
you first saw this application? A. Yes.

Q. Mr. Perkins asked you when last before June
11, 1928, did you see your brother? A. In about
the latter part of May, I think it was, or June;
around about the 10th of June, I think it was.
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Q. The day before? A. The 10th of June.

Q. Yon saw this man, the agent, on the 11th of
June, 1928, you have testified. Now you say you
saw your brother the day before? A. I am talk-
ing about the time he died, in 1929.

Q. Nobody is talking about the time he died.
Can you get your mind on the question? How
long before June 11, 1928, did you see your
brother—dJune, 1928? A. I seen him in 1929. 1
seen my brother regularly; I always seen him.

Q. What is there about this application, Ex-
hibit C-1, that enables you to identify it as the
one that Hahn showed you on June 11, 19287 A.
Yes.

Q. What is there about this application, this
paper that is before you, that enables you to
identify it as the one that Hahn showed you on
June 11, 1928? A. Yes, sir.

By Mr. Perkins :

Q. How many applications for insurance in the
Prudential Insurance Company did Hahn show
you altogether? A. Hahn didn’t show me any.

Q. At no time did he ever show you any? A.
No.

Q- You never saw any applications in the Pru-
dential Insurance Company? A. He gave me a
receipt.

Q. But you never saw an application, did you?
A. That there one, he showed me that.

Q. Was anything written on it then? A. Yes;
he wrote his name on it.

Q. Was there anything else written on it? A.
June 11, 1928.

Q. That is the date that it was written? A.
June 11, 1928.
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Q. You are right about that, are you? A. June
11, 1928.

Q. That was written on the application, was it
not? A. Yes.

Q. You are sure that June 11, 1928, was writ-
ten on the application that Hahn signed and gave
to you when he gave you the first receipt offered
in evidence? A. Yes.

The Court: He didn’t give it to him,
he showed it to him.

Q. Now, so that we may not be mistaken about
it, you say that the 11th of June, 1928, you paid
Mr. Hahn $2.94; is that right? A. Yes, sir.

Q. You are sure that is correct? A. Yes.

Q. You are sure that is the date? A. That is
the receipt, yes, sir.

Q. That is the date, too? A. Yes, sir.

Q. And then he had an application for insur-
ance in the Prudential Insurance Company, didn’t
he? A. Yes.

Q. What date was it dated? A. June 11, 1928.

Q. Now, do you know what questions were
asked on that application? A. Yes, sir.

Q. What questions were asked? A. I don’t
know whether any questions were asked.

Q. Was one asked if he had ever been in a
hospital? A. He didn’t ask me.

Q. He didn’t ask you any questions? A. No,
sir.

Q. You don’t know whether he asked Martin
any questions, do you? A. He told me he did.

Q. He told you he had asked Martin questions ?
A. Yes.

Q. How many names were signed on the paper

™
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June 11, 19287 A. Only his own name, his sig-
nature.

Q. Was the name Nielan signed to it? A. No,
sir.

Q. There was nothing else signed except Hahn’s
own name? A. Yes, sir.

By the Court:

Q. I thought you said that Hahn signed some-
thing on this application in your presence? A.
Yes; that was June 11, 1928.

Q. That is the date we are talking about. I
thought you said that Hahn signed his name on
this application in your presence, June 11, 1928?
A. Yes, sir.

Q- That was on the paper when he showed it
to you? That Hahn’s signature was on the paper
when you saw the paper? A. Yes, sir.

By Mr. Perkins :

Q. Did you see Hahn sign his name there? A.
He wrote it out there before me.

Q. In your presence? A. Yes.

Q. Did you see him write anything else on the
paper that time? A. No, sir.

Q. Did you see him write any questions or
answers? A. No, sir. He just said: “ Give me
the money,” and he says: “he is insured. Here
is the receipt.’’

Q. That all happened, did it— A. (Interrupt-
ing) June 11, 1928.

Q. Just please tell His Honor all that happened
between you and Hahn on dJune 11, 19287 A.
Nothing happened, only that he asked me for the
$2.94, and then he says: “ He is insured.”

Q- He asked for $2.94?7 A. Well, $2.92.
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By the Court:

Q. Which was it? A. That is what I paid—
$2.94. That is what he asked me for.

By Mr. Perkins:

Q. Tell the Court all that happened between
you and Hahn? A. Well, I had trouble with
Hahn on my other payments------

Q. How many other policies did you have alto-
gether? A. Well, I had four on Martin, $500,
and I had a lot in my family; I was paying the
Prudential Life Insurance $19.16, and he said to
me one day, he says: “ You owe me two weeks.”

Q. Who is “he” ? A. Hahn. I says: “I don’t
owe you no two weeks,” and then I went to the
home office. I said to him: “ I do not want to see
you lose your position, I want, to be fair, and
before I go up I will tell you about this.” He
says: “ You owe two weeks.” I went to the home
office and Mr. Kelly was there------

Q. I didn’t ask you about that. I asked you
what happened between you and Mr. Hahn on
the 11th of June, 19287 A. I made a complaint
to the home office what he was charging me, and
Mr. Holmstead said to me------

Q. I want to know what happened between you
and Hahn. There was a dispute between you and
Hahn about the premium? A. He charged me
something I didn’t owe.

Q. He said you owed more premiums than you
did? A. I didn’t owe them.

Q. And you insisted on getting a receipt? A.
I said: “I won’t pay them,” and I went up to
the home office and they told me they discharged
that agent.

Q. There was a dispute between you and Hahn
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as to whether yon had paid certain premiums?
A. And I paid them. They were all paid up.

By the Court:

Q. He asked you whether there was a dispute
between you and Hahn over premiums? A. Yes;
I had trouble with him, to tell the truth.

Q. There was a dispute? A. Yes, sir.

By Mr. Perkins:

Q. Was that discussion on the 11th of June,
1928? A. That was right after that.

Q. After what? A. That was in August, I be-
lieve.

Q. I am only asking what happened on the 11th
of June, 19287 A. Nothing happened on dJune
11, 1928. It wasn’t in that month it happened.
It was the time I went to the office. The trouble
I had with him happened for two weeks.

Q. Please, Mr. Connallon, all I want to inquire
about is what did you say to Mr. Hahn on June
11, 1928, and what did he say to you? A. He
didn’t say nothing to me on June 11, 1928. I said

By the Court:

Q. What position do you hold in the fire de-
partment? A. Captain.

By Mr. Perkins:

Q. How many applications for insurance in the
Prudential Insurance Company have you seen
altogether? A. I only seen the one he gave me,
the receipt.

Q. That is what you call the application, is it?

40 A This is the receipt he gave me.
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Q. That is your idea. He signed this, did he?
A. Yes.

Q. That is what yon mean when yon say “the
application” ? A. That is the receipt.

Q. That is what you mean when yon say on that
day you saw an application? A. Yes.

Q. That is the only paper you saw on that day?
A. Yes.

Q. On the 11th of June, 1928, you say Hahn
signed a receipt? A. Yes.

Q. That is the only paper you saw on that day?
A. On that day that is the only paper I saw.

By the Court :

Q. What did you mean when you told Mr.
Waesche, that this application, Exhibit C-1, was
shown to you that day by Hahn? You told Mr.
Waesche— A. (Interrupting) He showed me
that; yes.

Q. And you have just told Mr. Perkins that he
did not show you anything? A. Yes, he did show
me that.

Q. Get your mind on this thing and listen to the
questions asked and answer the questions. On
that day you say that Hahn showed you this ap-
plication that is marked Exhibit C-1 in this case?
A. Yes.

Q. You know what I mean, do you? A. Yes.

Q. You are sure of that? A. Yes.

Q. And he also signed the receipt for $2.94? A.
Yes, sir.

Q. And gave you the receipt? A. Yes, sir.

Q. But he took the application away with him,
didn’t he? A. He took the application. He took
that away with him and he gave me this.

Q. But he had signed the application in your
presence, you have already testified? A. Yes.
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Q. I am not talking about the receipt. I am
talking about the application? A. Yes, sir.
Q. You know what I mean? A. Yes, sir.

By Mr. Perkins:

Q. Now, Mr. Connallon, was it just as it is now
when you saw it first? A. Yes, sir.

Q. Just exactly? A. Yes, sir.

Q. You are sure? A. Yes, sir.

Q. Now, this date, July 23, was that on it? A.
Yes.

The Court: He said it was just exactly
then as it is now.

Q. Was this stamp on it here, just as it is now—
M160,159? A. I did not take notice.

Q. Do you remember when you got the policy?
A. June 11, 1928.

Q. You got the policy— A. The policy was
in August—around August some time.

Q. Were you present when your brother signed
this paper? A. No, sir.

Q. You do not know when he signed it? A.
Only what Hahn told me. Hahn told me he
signed it.

Q. How many times did you see Mr. Hahn from
June 11 to August 67 A. Well, I didn’t see him—
I didn’t have him any more. After that I paid
my policies to the home office.

Q. You have already told us you paid one in
July? A. That is the last time I seen him after
I had that trouble. He stopped after I had that
trouble. I didn’t want him to come to my house
any more.

Q. How many times had Hahn signed the paper
which you say was an application? A. The only
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ones I seen him sign was June 11, 1928, and the
other one in July.

Q. Which one was in July? Was this (showing
witness) the one he signed in July? A. No, sir.

Q. You are talking about the receipt? A. The
receipt, yes sir.

Q. Please, try and listen to me. A. Well, I
didn’t see him sign any of them.

Q. You did not see him sign this paper, did
you? A. I seen him sign 'this. I only seen that
paper. I didn’t see this. I saw it before. I didn’t
see him sign it.

The Court: Referring to Exhibit C-l.

Q. Did you see him sign Exhibit C-1? A. No,
sir.

Q. Do you know whether he signed it or not?
A. He told me he did. That is all. He just told
me everything was all right. That is all.

Q. How long afterwards did he tell you he
signed it? A. I just cannot recall.

Q. Was it a month? A. After I got the policy
do you mean?

Q. After you got that receipt that is in front
of you. A. He had that the same day when he
brought that.

Q. Didn’t he tell you he would go and get
Martin to sign the application? A. He had that.

Q. I am asking you: Didn’t he tell you he would
go and get Martin to sign the application? A.
He said he had this when he came to the tire
house. He said: “ Martin is insured. You give me
$2.94.

Q. He said: “ Martin is insured” ? A. Yes.

Q. Did he say anything about Martin signing
an application for insurance? A. Yes; he told
me that Martin signed it.
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Q. Martin was insured eleven times. I am talk-
ing about the twelfth time. A. He said he had
signed that.

Q. He said he had signed a paper! A. Yes.

Q. Did he say where the paper was! A. No;
he just came and told me he signed it. That is all.

q. He didn’t tell you where the paper was!
A. No, sir.

Q. Did he say he sent the paper to the home
office! A. He said he did. He just told me I would
get the policy from the home office.

Q. You say that Mr. Hahn said that Martin
had signed an application! A. Yes.

Q. Did he tell you where the application was!
A. No; he didn’t tell me where it was.

Q. Did he tell you he had sent it to the home
office! A. He said he did.

Q. He had already sent it to the home office!
A. That is what he said.

Q. Hahn told you that at what time! A. The
time I asked him for the policy. I asked him for
the policy in July, on the second payment.

By the Court:

Q. What did he tell you then! A. He told me
that he would have the policy in a few days.

Q. it was not issued! A. It was not issued
until August.

By Mr. Perkins:

Q. Mr. Connallon, just one more: Where were
you when Hahn gave you the receipt that is in
this envelope! A. In my own home.

Q. Did he also produce an application at the
time he signed this receipt! A. No, sir.

Q. He didn’t have any application then! A.
No, sir.
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Q. What did he tell you about your brother—
this is also for $2.94. A. He says: “ Give me
$2.94 for July.”

Q. What you were endeavoring to do was to get
insurance on the life of your brother, were you
not? A. No, sir. I told him that I did not want
any more insurance. I was paying big money. I
refused for a time.

Q. You never paid $2.92 on this policy? A.
I paid that to Hahn.

Q. Do you remember when you paid it first?
A. June 11, 1928.

Q. You said that you paid him $2.94? A. I
paid to him what the receipt shows.

Q. How much? A. $2.94.

Q. When you got this policy did you look at
it? A. No, sir; I looked at the book.

Q. You did not look at the policy at all? A.
No, sir.

Q. How long did you have the policy before you
first looked at it? A. I looked at it first when he
came in there around August some date.

Q. What? A. I looked at the policy.

Q. Did you see how much it was for? A. No,
sir; I didn’t look at it. I looked at the book. I
didn’t look at the policy.

Q. You did not look at the policy? A. No, sir;
I looked at the book to see that he gave me credit.

Q. Did you know how much the policy was for?
A. Yes; I knew when I got it out.

Q. Who told you that? A. Hahn.

Q. When did you first look at the policy after
you got it? A. That night when I came home I
looked at the book; I did not look at the policy
at all. The first time I discovered the policy was
when my brother died. That was the first time.

Q. Until your brother died you never saw this
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policy? A. I seen it in my home but I did not look
at it np to the time of his death.

By the Court:

Q. The policy 1s folded up, yon see. Did you
ever open it? A. No, sir.

Q. Until after your brother died? A. No, sir;
I did not.

Q. Where was it from the time Hahn gave it to
you? A. In my home.

By Mr. Perkins:

Q. So you did not know, from looking at the
policy, whether it was for $500 or for $1,000? A.
Yes; I knew it was for a thousand. He told me
1t was for $1,000.

By the Court:

Q. You did not know it from looking at the
policy? A. No, sir; I did not.

Q. You did not know whether you were the
beneficiary, by looking at it? A. No; not by look-
ing at it.

By Mr. Perkins:

Q. As a matter of fact, you were speculating
on the life of your brother? A. No, sir.

Q. You had five policies on his life, didn’t you?
A. T did.

Q. All got within & short time? A. No. The
other policies are five years.

Q. You knew your brother had been in the hos-
pital several times? A. No, sir; not several. 1
knew he was there.

Q. You knew he was in Hie hospital before you
took this policy? A. Yes; in 1926.
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Q. Yon knew he had operations before that?
A. Three months before he died.

Q. You knew he had operations? A. Yes; one
operation.

Q. You knew he was in the hospital six or seven
times, did you not? A. No, I did not.

Q. You did not know much about your brother?
A. I seen him once—he was never in the hospital
any length of time when he was there. I knew
about it because I saw him every once in a while.

Q. He was not working at anything? A. Yes,
he was working at the ice; taking on freight over
at the freight yard, the Lehigh Valley.

Q. You knew he was working only two weeks?
A. No; he was a working man; he repaired auto-
mobiles.

Q. He never paid any premium on this policy?
A. T did that.

Q. Your brother was not paying any premiums
on any policies on his life, was he? A. No, sir; I
paid them.

Q. Just once again: What time of day was it
that Hahn saw you at the fire house on June 11?
A. About a quarter to five.

Q. Who was present? A. Hahn and myself.

Q. Anyone else? A. No, sir.

Q. Hahn came there to collect premiums on
other insurance policies? A. No, sir.

Q. He did not? A. No, sir.

Q. What did he say to you that time? A. He
said: “ Martin signed the application; give me
$2.94. He is insured. Here is your receipt.”

Q. Now, listen: Before that how many weeks
had elapsed since you had seen Mr. Hahn? A.
Before that?

Q. Yes. A. About two weeks.
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Q. Yon had seen him two weeks before that! A.
Yes.

Q. Was there any talk about insurance! A.
Yes; he asked me about it; I told him no.

Q. Two weeks before the 11th of June he asked
you about more insurance and you said no! A.
That is right.

Q. As a matter of fact he came to see you on
the 11th of June and said: “ Give me $2.94” ! A.
Yes.

Q. And gave you this receipt! A. That is the
receipt.

Q. What else did he say! A. He just told me
that Martin was insured.

Q. He said Martin was insured. You knew that
already. You had four policies on his life! A. 1
had four policies; yes.

Q. Is that all that he said! A. That is all he
said.

Q. Did he show you any other policy! A. No,
sir.

Q. Did he show you any other papers! A. No.

Q. You really refused to take the insurance!
A. Yes, at the time, because my insurance was
very big.

Q. On the 11th of June did you refuse to take
it! A. On the 11th of June he came to the house
and told me Martin was insured.

Q. That was at your house! A. Yes.

Q. You never saw the application before that,
did you! A. Only this receipt.

Q. All you saw was that receipt! A. He signed
that other paper, too, but I did not see him sign.

Q. You don’t know when you saw that paper!
A. T seen that at the same time as this.

Q. And did you know it said in there that Mar-
tin lived at 99 Sussex street! A. He never lived
there.
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The Court: He says that the paper that
he saw is the same identical paper.

By Mr. Waesche :

Q. Have you any other policies in the Pruden-
tial Life Insurance Company except those on the
life of your brother Martin? A. Yes; I have a
whole lot of them.

Mzr. Perkins : I object to this as entirely
immaterial.

The Court: I thought counsel insinuated
that there was a fraudulent intent.

Q. So far as you knew, what was the condition
of your brother’s health on June 11,1928? A. No,
sir ; I never did.

Q. You never did what? A. I never knew he
was sick.

Q. Mr. Connallon, when did your father die?

Mr. Perkins: I object to that as imma-
terial.
The Court : Objection sustained.

Q. Mr. Connallon, I draw your attention to the
application wherein your brother has stated that
his address 1s 99 Sussex street, Jersey City. Can
you give any reason for your brother’s giving
your home as his address? A. I lived at 99 Sus-
sex street.

Q. Can you give any reason at all for your
brother putting in that address ?

Mr. Perkins: I object to that as imma-
terial.
The Court: Objection sustained.

Q. Was your brother married? A. No, sir, he
was not.
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Q. Did he have any other relatives except yon
and your sister !

The Court: What has that to do with this
case!

Mr. Waesche: I think I ought to show
that the brother might have considered his
brother’s home as his residence. I do not
think it is material.

The Court: I do not think it is material
at all.

Elizabeth Connallon, sworn as a witness on
the part of the defendant, testifies as follows:

Direct examination by Mr. Waesche:

Q. You are the wife of William Connallon, the
man who was just on the stand! A. Yes.

Q. Did you ever see this insurance policy be-
fore, Exhibit D-4! A. I saw it when Mr. Hahn
brought it to the house.

Q. Will you look at this insurance policy
marked Exhibit D-4 and tell me if it is in the same
condition now as it was when it was delivered at
your house! A. Exactly*

Q. Will you open it up and see if there are any
changes on the inside that you can detect! A.
No; it is just the same as when he brought it.

Q. When he brought it to your house, did you
look at it! A. I just opened it like this (llus-
trating). I just took the policy and the book and
put it away.

By the Court:

Q. Where! A. In a box. After that my hus-
band came in.
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Q. What happened then? A. He asked me did
the policy and the book come. I told him “ Yes” ;
so he just looked at the book to see was it marked
down.

Q. He looked at the book? A. He did not open
the policy.

Q. Then what did yon do? A. Then I took it
and locked it away.

Q. When did you next see it? A. Then we did
not bother with it until the time of Martin’s death.

Q. You did not see it again until after Martin
died? A. No, sir.

By Mr. Waesche:

Q. But when Hahn first brought it to you, did
you open it and look at it?

Mr. Perkins: Objected to as leading.

Q. At the time the policy was delivered to you,
was this book also delivered? A. Yes, sir.

Q. By Mr. Hahn? A. Yes, sir.

Q. Did you part with this policy and this book
after Martin’s death? A. Part with it?

Q. Yes. Did you give it to anybody? A. I
gave it to my husband.

Q. Did anybody call at your house for it? A.
No, sir.

Q. From the insurance company? A. At the
time of his death they did; yes, sir.

Q. That is what I mean. A. Yes, sir.

Q. Did they take the policy away with them?
A. Yes, sir.

Q. Do you know who it was that called there?
A. Mr. Neilan, I think it was.

Q. The gentleman who was on the stand this
morning? A. Yes, sir.
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Elizabeth Connallon, for Defendant— Cross.

Q. Did yon give that policy and book to him?
A. Yes, sir.

Cross-examination by Mr. Perkins :

Q. Now, Mrs. Connallon, when the policy first
came into your sight, it had a little envelope that
it went into? A. I don’t remember that.

Q. What was the date yon first saw the policy?
A. Tt was some time in August. I could not ex-
actly tell you the date.

Q. What year? A. 1928.

Q. And in whose possession was it when you
first saw 1t? A. In Mr. Hahn’s hand.

Q. In Mr. Hahn’s hand? A. Yes.

Q. And then to whom did he deliver it? A. To
me.

Q. He did not deliver it to your husband? A.
He was working.

Q. Then, Hahn brought the policy to your
house? A. Exactly.

Q. And delivered it to you? A. Yes.

Q. And then you locked it up? A. Yes; until
my husband came home from work.

Q. You locked it up? A. Yes.

Q. When your husband came in he asked if
the policy had been delivered? A. Yes.

Q. And you said what? A. I said it had.

Q. Did you tell him where it was? A. Yes; I
told him.

Q. Where had you locked it up? A. In a small
box—in a tin box.

Q. Did it stay locked up until after Martin’s
death? A. Yes, sir.

Q. So that, as a matter of fact, your husband
did not see the policy until after it was taken
out of that tin box? A. No, sir; he did not.

Q. So, he never saw the policy at the time Hahn
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Elizabeth Connallon, for Defendant— Cross.

delivered 1t? A. No, sir; he did not; I had the
policy.

Q. Yonr husband did not have it later? A. No;
he did not.

Q. He did not see it until after Martin died?
A. No.

By the Court:

Q. So there may be no misunderstanding about
that, you testified that when your husband came
home from work he asked about the policy and
that you took it out of the box and showed it to
him? A. I took the book out.

Q. Did you take the policy out? A. No; I did
not.

By Mr. Perkins:

Q. It was the book you took out? A. Yes.

Q. It was one of those little tin boxes that opens
up from the end? A. Yes.

Q. You had other policies there, did you not?
A. Yes; lots of them.

Q. What time of day did Mr. Hahn deliver the
policy to you? A. Around ten o’clock in the morn-
ing.

Q. What time of day did you put it in the tin
box? A. About ten minutes after he gave it to
me.

Q. Did you read the policy? A. No; I never
looked at the policy.

Q. This was a box that you used for all policies?
A. Yes; like you open the cover and you take the
policy out.

By the Court:

Q. Did Mr. Hahn hand you that policy folded
up as it is now? A. Just like that.
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Marie Connallon, for Defendant— Direct.

Q. Did yon open it at all! A. I jnst opened it.
I didn’t look at it.

Q. Did yon open it? A. I did.

Q. What for? A. I just opened it.

Q. For what purpose? A. I just opened it, not
for any purpose. I opened it and closed it and
put it away.

By Mr. Perkins:

Q. Did you read anything in it at all? A. No,
sir.

Q. Did you read any words at all in it? A.
Nothing at all.

Q. So that you are not able to identify any
words of the policy? A. Just what I saw on the
front; that is all.

Q. You don’t know anything about what was
inside of it, do you? A. No, sir; I do not. I put
it away.

Marie Conxallox, sworn as a witness on the
part of the defendant, testifies as follows:

Direct examination by Mr. Waesche:

Q. You are the daughter of William Connal-
lon, the man who was on the stand? A. Yes.

Q. Did you ever see this book, Exhibit D-3?
A. Yes.

Q. Did you ever pay any premiums on this?
A. Yes, sir.

Q. Where did you pay them? A. At the
branch office of the Prudential Insurance Com-
pany on Bergen avenue.

Q. Did you have this book with you? A. Yes.

Q. Will you point out and tell us which pre-
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Marie Connallon, for Defendant— Direct.

miums shown in this book of the Prudential Insur-
ance Company you paid? A. Right here.

Mr. Waesche: Indicating October, No-
vember, December, 1928.

Q. Did you pay any premiums in 1929? A. I
don’t remember.

Q. Did you pay any premium to Mr. Neilan?
A. No; I always went to the office with it.

Q. Did you pay all of the premiums shown in
that book after October, 19287 A. No; I think
there is one I did not pay. That is to Mr. Neilan.
I did not pay that.

Q. Did you pay a premium to Mr. Kneppel?
A. Yes.

Q. Is he employed by the Prudential Insurance
Company?

Mr. Perkins: I object to this as imma-
terial. You cannot bind the company be-
cause a man 1s working for it.

The Court: What do you propose to
show?

Mr. Waesche: I propose to show that he
was the manager of this office. I think he
can bind the company.

The Court: Objection sustained.

(No cross-examination.)

Mr. Waesche: I believe I will have to
take the stand as a witness unless Mr.
Perkins will admit these letters. This
policy of insurance in the Prudential In-
surance Company, accompanied by this
book, was delivered to Mr. Neilan. The
complainant had them when this suit was
started. I wrote to them and I have letters
from them.
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Marie Connallon, for Defendant— Direct.

(Further argument.)

The Court: It is admitted by counsel
that when the proof of claim on the policy
in suit was filed with the insurance com-
pany’s representative, the original policy
as now appears and the receipt book
were delivered to the agent; that a few
days after the bill of complaint in this suit
was filed Mr. Waesche requested the re-
turn of the policy and the receipt book and
in compliance with that request he received,
through the office of Perkins & Drewen,
the policy of insurance as now appears and
the receipt book as now appears.

Defendant rests.

Case Close d.

Exhibit C-1.

Application for Policy.

(Opposite) jiggp
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Exhibit C-4.

Hospital Record of Jersey City Hospital.

Name—Martin ConnalLon. /j /A G

Admitted— TThEfffi1923  JA**¥*¥A 7/

Discharged-June 24th, 1020.- &-€v 2°/X §

Service—Dr. Comorato. </ ! !

Address of patient—112 Sussex Street, Jersey
City.

Age—36.

Sex—Male.

Color—White.

Nearest relative—Mrs. Cane.

Address— Same.

Ward—Psychopathic.

P* D.—Acute alcoholism.

P. H.—Diphtheria, pneumonia, pleuritis. Says
that he has trouble with left leg, numbness
since last Thursday. Has blue spots in eyes
when bends over, accompanied by dizziness.
Says he cannot read. This has been so for
part week. Thinks his trouble may be due to
fact that he sleeps on the floor.

Provisional Diagnosis—Alcoholism (acute). Sep-
sis oralis. Hypertension.

Final Diagnosis—Pulmonary T. B. Chronic alco-
holism.

J . Comorato N

Attending M.D.

History—Brief, vague history. Patient came in
with diagnosis of acute alcoholism and be-
ginning D. T. Symptoms attributed to car-
diac reno-vascular disease.
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Exhibit C-5.
Hospital Record of Jersey City Hospital.

Name—Martin Connallon.

Admitted—dJune 23rd, 1929.

Expired—dJune 25th, 1929.

Service—Dr. Street.

Address of Patient—112 Sussex Street.

Age—36.

Sex—Male.

Color—White.

Nearest relative— Sister, Mrs. Kane.

My circumstances are such I am unable to
pay the Jersey City Hospital for care and
treatment.

Signature (Patient week, unable to sign.)

Paley.

Past History—Patient was in hospital 2 months
ago with loss of weight and strength. He
did not respond very well to treatment, and
left hospital with considerable loss of weight.

Family History—Mother, father and brother died
of pneumonia.

June 25th, 1929— (Amended note) Patient is a re-
admission, having been in this hospital twice
since the 1st of the year, once in Ward 11,
and 2 months ago on surgical service for
hemorrhoids. Since his medical admission he
has steadily lost ground, with poor appetite,
loss of strength and weight, cough. At about
noon today he began to cough and says he ex-
pectorated a quart of blood. Has attended
recently clinics for T. B. at this hospital and
at Grove Street.

June 25th, 1929— Expired.

Dr. Kxite.

Final diagnosis—Pulmonary tuberculosis, with
extensive involvement in left chest. Secon-
dary (toxic) myocarditis.

Dr. Street,

Attending M. D.
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Exhibit C-6.
Hospital Record of Jersey City Hospital.

Name—Martin Connallon.

Admitted—September 21st, 1928.

Discharged— September 26th, 1928.

Service—Dr. Street.

Address—112 Sussex Street.

Age—34.

Sex—Male.

Color—White.

Occupation— None.

Nearest relative— Sister.

Address— Same.

House Physician—Dr. Schneckendorpf.

Provisional Diagnosis— Chronic alcoholism (al-
coholic fits, acute gastritis, cirrhosis in hyper- 20
trophic of liver).

Sept. 22, 1928—Patient has been a heavy drinker
since 1918. Has been in here before as an
alcoholic, also for pneumonia one year ago.

Final Diagnosis—Acute alcoholism.

Dr. Stre et N
Attending M.D.

30
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Exhibit C-7.
Attending Physician’s Certificate of Death.

Name of deceased in full—Martin Connallon.
Residence— 112 Sussex Street.

2Q Apparent age at death—36 years.

2q

40

Correct age at death—36 years.

Color—White.

Place of death—dJersey City Hospital.

Date of death—dJune 25th, 1929.

Date of your first visit in last illness—dJune 23rd,
1929.

Date of your last visit—dJune 25th, 1929.

Give the names of any physicians who have at-
tended deceased—Drs. Street and Meredith.

If deceased received medical treatment at hos-
pital, please specify and give names—dJersey
City Hospital.

Did deceased have consumption?—Yes, clinically
acute type.

State immediate cause of death—Acute pulmonary
tuberculosis.

State duration of illness—From personal knowl-
edge, two days; from history of the case,
three weeks.

How was history obtained?—Personally.

Signature—G. B. Knite, M. D.

Address—City Hospital, Jersey City, N. J.
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Exhibit C-8.
Attending Physician’s Statement.

Full name of deceased—Martin Connallon.

Date of death—dJune 25th, 1929.

Place of death—dJersey City Hospital.

Occupation of deceased— ?

How long have you known deceased?—2 days.

Did deceased ever consult you previous to last
illness?—No.

What was immediate cause of death?—Pulmonary
tuberculosis.

What were the contributing causes of death?—
Toxic myocarditis.

Was death caused directly or indirectly by use of
intoxicating liquors, opium or other drug?—
No.

Did deceased have tuberculosis in any form?—
Yes, apparently acute form.

Was deceased treated during or subsequent to
your attendance?—Yes, Drs. Street and Mere-
dith, Jersey City Hospital.

Dated June 28th, 1929.

(Signed) G. B. Knite,
Office Address, City Hospital, Jersey City.
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Exhibit C-9.
Claimant’s Statement.

To The Prudential Insurance Company of America

Number of Policy—M-160159.

Amount claimed—$1,000.

Full name of deceased—Martin E. Connallon.

Date of death—dJune 25th, 1929.

Legal residence at time of death—112 Sussex
Street, Jersey City, N. J.

Insured’s occupation— Chauffeur.

Insured’s date of birth—Month 9, Day 24, Year ....

State source from which date of birth was ob-
tained—Family record.

What other insurance was in force on the life?—
Prudential Life Insurance Company $2800.

How many children survived the insured and
what are their ages?—None.

Are you related to the insured, and how?—
Brother.

What is the date of your birth?—March 15th,
1887.

Dated, June 28, 1929.

(Slgned) William Connallon,
p. O. Address,
99 Sussex Street,
Jersey City, N. J.

Witness:

James A. Neiland.
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Exhibit G-10.

This exhibit comprises 10 policies of life insur-
ance issued on the life of Martin Connallon by The
Prudential Insurance Company of America. These
policies bear date respectively as follows :

October 24th, 1927.
October 24th, 1927.
August 30th, 1926.
June 15th, 1925.
December 29th, 1924.
May 20th, 1918.

May 20th, 1918.

May 20th, 1918.

May 20th, 1918.
November 23rd, 1910.

Exhibit D-1.

The Prudential Insurance Company of America,

Home Office, Newark, N. dJ.
6-11-28.

Received from Martin Connallon the sum of
Two....... 94/100 Dollars, being payment of first
monthly premium on account of intermediate
monthly premium policy applied for in The Pru-
dential Insurance Company of America on the life
of above.

It is understood that if the payment is equal to
the full first monthly premium on said policy (but
not otherwise), the insurance shall take effect from
the date of the application, in accordance with the
provisions of the policy applied for, provided said
application is approved and accepted at the Home
Office of the company in Newark, New dJersey,
under the plan, for the premium paid and amount
of insurance applied for, and provided the life
proposed was in sound health on the date of the
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Exhibits.

application. It is further agreed that said Com-
pany will return the amount mentioned hereon
if it declines to grant a policy on the above life.

(signed) E. H. Hahn.

Exhibit D-2.
7-16-28.

Received from Mr. W. Connallon $2.94 premium
due for July on M. Connallon.

E. H. Hahn.

Exhibit D-3.

Intermediate Monthly Premium Receipt Book of
The Prudential Insurance Company of America
for Payment Made on Policy No. M-160159.

Name of Insured—Martin Connallon.
Date of Policy—August 6th, 1928.
Monthly premium—$2.92.

Amount Signature
Month Due Date Paid Collected of Agent
June 1928 App. $2.92 E. H. Hahn

July 1928 7/11 2.92 E. H. H.
Aug. 1928 8/16 2.92 E. H. H.
Oct. 1928 10/2 2.92 Mannion
Nov. 1928 11/1 2.92 Kimmerly
Dec. 1928 12/3 2.92 Kimmerly
Jan. 1929 12/17 2.92 Kimmerly
Feb. 1929 1/19 2.92 Sarder
March 1929 2/16 2.92 J. Neiland
April 1929 3/30 2.92 Sarder
May 1929 5/4 2.92 Kimmerly

June 1929 5/31 2.92 A. P. Kneppel
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Exhibit D-3— (Continued).

Notice to Policyholders.

The record of premium payments entered on
the respective pages in this book and applicable
to the respective policy specified on each page con-
stitutes an official receipt when countersigned by
the Agent or other authorized representative of
the Company receiving the payment.

Edwar d D. Duffield,
President.
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Exhibit D-4.

Policy.

(Opposite) jiger*



~  CONSIDERATION of the payment, in the manner specified, of the premium herein stated, hereby insures
the person herein designated as the Insured, for the amounts named herein, payable as specified, subject
to the provisions on the second and third pages hereof, which are hereby made part of this contract.

P1tiiMINAIT PROVISION This Policy shall not take effect if on the date hereof the Insured be not in sound
health, but in such event the premium or premiums paid hereon, if any, shall be returned.

The Insured mart in__con nallok

Face Amount or Insurance. 0 N = SAND-- Dollars,
payable immediately upon receipt of due proof of the death of the Insured during the continuance of this
Policy and upon legal surrender of this Policy and evidence of premium payment hereunder; all at the
Home Office of the Company, in Newark, New Jersey.

ACCIDENTAL Death Benefits An amount equal to the Face Amount of Insurance, payable in addition
thereto, at the Home Office of the Company, in event of death by accidental means as defined in the clause
headed “Provisions as to Accidental Death Benefit,” on the second page hereof, subject to the provisions
therein set forth.

PAYARETOWILLIAM A. CONNALI”N, Beneficiary, Brother of the Insured*

If there be no Beneficiary living at the death of the Insured the amount of insurance shall be payable to the
executors, administrators or assigns of the Insured, unless otherwise provided in the Policy. The right

to change the Beneficiary has—ZZZ----been reserved by the Insured.

Monthly Premium . -seeeoseeemees cemcmes Two and 92/100— Doll*™,
payable on the delivery of this Policy and a like amount payable as hereinafter provided on or before
ths , Db R R REREIY day of each month'aftenjJhe date hereof in every year during the
continuance of this Policy. .

The premiiun specified above includes a monthly premium of. Sixteen m-cENtS
for the Accidental Death Benefit, in accordance with the Company's table of such premiums for policies
of the Intermediate class on the lives of persons engaged in the same occupation as the Insured.

PAYMENT OF PBEMILMS AD premiums are payable at thp~iome Office of the Company, or to an authorized
representative of the Company in exchange for an official receipt signed by the President or the Secretary
and countersigned by such representative; such payments to be recognized by the Company must be
entered at the time of payment in the premium receipt book belonging with this Policy. If for any
reason the premium be not called for when due it shall be the duty of the policyholder, before said premium
shall be overdue thirty-one days, to bring or send said premium to the Home Office of the Company or to
one of its district offices. The payment of any premium shall not maintain the Policy in force beyond the
date when the next payment becomes due, except as to the benefit« provided for herein after default in
premium payment.

IN WITNESS WHEKEOF, the said The Prudential Insurance Company of America, at its office in the City of
Newark, New Jersey, has caused this Policy to be signed by its President and its Secretary, this

~ ceeererieiene eeee—day  of- »1, one thousand

nine hundred *

/" Pretidsni.

Whole #%%%% Pr*lii Pricy, ft— fawi Payable far Lifo.
. Total ud Penuaent DisabiKty Prvviafaai Waiver ol Premia**,
ZU ai Fan Aaaaat ai baanaoe fa batakaeata.



' GENERAL. PROVISIONS. A ow

1# PftfncDt of Premiums.—la the payment of any premium under this Policy, except the first, a grace of thirty-ona Hm } u.»

intercet will be allowed, during which time the Policy will remain in force, but if the Policy shal{ become a claim by death within the T J mm S ‘
overdue premium shall be deducted from the amount of insurance payable. %’ wiwun

Kam -

4%* A " e*t® . Anyhasignment of thii PoUey must be in writing, and the Company .haU not be deemed to have knowledge of «ueh

A

AflTe~Tr iyl *dup“‘ lhereOf U~  *1 the Home °«°* <**® Company. 1WCompuny wiU not assumeany”~o” O Uy to
«need ¢ Ured «h*U” A «**1— whrther s«e or inmne-the liability of the Company dull not
T_ __Ine#nte«taM Uty.—This Policy ihall beincontestable after one year from 1U date of issue, except for non-payment of Dremium hiit if th» *k.

Inaured be misstated the amount or amounU payable under thi« Policy 1thall be luch as the premium would hare purchased at"the oomwt age. ~ **¥ °* A

under thSpSta?.“ « '- 2 ind*btedne®“ 40 **+ Company on account of thi, Policy will be deducted in any payment or payment, or in any eettlement
. s +**— No condition*provision or privilege of thi. Policy can be waived or modified in any care except by an endoreement h~w>,
* L i7.0? ftrns,de“‘-oaePi Vice Presidents, the Secretary, one of the Assistant Secretariate ActM *7tbeAa”teAe”*m «T!ki
A7* 4"} 4 Actuaries. No modification or chan%e dull be made in tins Policy except iuch as i, in accordance with the laws of the Statofrfwhmh theL.mi

u issued. No Agent has power in behdf of the Company to make or modify this or any other contract of insurance to extend the time
i Wk

premium, to waive any forfeiture, or to bind the C o m p ly making any pronLe,orby” C orlS S A1~ Ak utim orhitSi~*

,*51 C« mputatlons —The reserve upon this Policy for which funds are to be held, exclusive of any reserve on account of disahHitv

ntol “ Ube, computed upon the New York Standard Intermediate Table of Mortahtywith three and onedurt ra

f" y nun hy the net level premium method.  All computations in accordance with the terms of thi« Pohcy involving net nrnninm."i
reserve values based on a mortality table and interest shall be made upon the basis here stated. t premiums @

Thi*uPoliey.-Thi. Policy contains and constitutes the entire contract between the parties hereto and aD
Insured shall m the absence of fraud be deemed representations and not warranties, and no statement shaU avoid the boli«. or

in,,—

£ attachedto”hTp”*y”*ni S conUmed m the Application for the Policy and unlere a copy of such AppliSSton ;tndo” U p »
DIVIDEND PROVISIONS.
Annual Pivtdends.—Annually, dumn]% its continuance in force, the proportion of the divisible surplus «a» ,;., upon this Pnlicv «hall h.
aaeertaineduul appgrtio: g)y t! ard ofD treetors and credited to this Policy at the end of the policy year as adgidend S,,chdiviH«n3lS S1i «?
1 11&?) ft 7 40 tke purchase of a paid-up addition to th*p Ty ff1~ i~ h ot Kt O tL~uctooths
anJi*i°r. S a accumulate to the ereditof the Policy with interest compounded annually at tne rate of three and one-half do*
pu* 8uc]l interest ss the Company may deolare on such funds and payable at maturity of the Policy or withdrawable in nuh on un
Such paid:. t \4 TC it** h t t tend d ith the t f this, Peli
2ue ;}3@‘51'}{8 ?ﬁﬁhig‘ﬁ ’H}gy S urregg‘?re ad *“y time For 1ts ?ulflml;gsgrsgeaaut otﬂm tlﬁneex 0e S\?C lélgllrlrlgx e?r l%r?oc\%cf é”ftcixzvsl not %egrarﬁi ed ttl)smeeréc ;
* m ao®?rd** RRA tbe *®rm<  this Policy. The Company reserves the right to defer the payment of any —-k surrender value for
shallbe (Sdlncasiu® ***** A *ppbo*4ion ,or ,uch «** «“render value. If the Insured shall select noother dmdeSd optkmthe Svidend
date a cifh Sm& T ™V " k th" P»H®y.I>e continued in force and if it shall become a claim by the death of the Insured after one yeer from its
“ch?*to”*W orw * “ *d°Pted * F e nw s "y ¥ wifi be paid for that part of the curreSTUr*nce

1 P PEEEED
% Bg ggfi&clleen ttAerl})]?iEfe tli‘nldbompany to credltlany dividend to this Po 12)17(1{)‘(9?8}'1&lt%seoefr}glsﬂ%%uggc%gﬁlf)s 1er§iy §lé%§?r§1“sl?§§;1q§ thereon will Rmbabb’

PROVISIONS AS TO ACCIDENTAL DEATH BENEFIT.

.Tbf. *mount °*.Accidental Death Benefit specified on the first page hereof shall be payable in addition to the Faoe Amount of Insurance
ZAntANfyn A ii,r A RtA .1 ¢r A A duringtoeeontmuance * ~  Policy while toere was no drfait in the

inflrmfMInVH i7 12 erOnaUp(S ** A pif81?%er /* otherwise; or from a state of war, riot or insurrection; or directly or indirectly from bodily or mental
‘5"VkMLii-?, A £j¥k*e Mlan” ,orm' “ 4 * Face Amount of Insurance shall become payable in instalments on account of the total and permanent disability
been pidd.Ured UMP*e provulon® “ to Accidental Death Benefit shall become null and void immediately when said Faoe Amount of .h«u have

PROVISIONS AS TO TOTAL AND PERMANENT DISABILITY:
WAIVER OF PREMIUMS, PAYMENT OF FACE AMOUNT OF INSURANCE.
of Face Amount & Insurnace In Instalments—if the Insured shaU become

nnH nffttPt .nrl H,« inolIMJ ;a iAM / -7 . YWk "e(**UU UIU rOUCY, WHIie bHI8 JTOUCY 18 111 IU11 I0ITJO
due proof (*ueh d*bii*.'wiri*n thlfolA A gOA AAN '1A non-iorfe,ture proleOD wta® operaUve, the Company, upon receipt of
P e g e ~ ~ h n* b “ iyPremiUm * PnUniUIM ~ d"6* of ~ “ ,p8oilied On th# tot

* ot Inwrynce * In»talmentg.—The Company will, in addition to waiving the premiums, pay to the Insured

1 ine@r?2hav!Tfe vEin £k 6 Amou® t wR®AS5ancef* XSini ? r» less ¢ y indebtedness under this Policy, in forty quarter-annual instalments during ten years,

nnes, lIfauy, designated in.the Policy or to any person or institution then maintaining the Insured.

., _A?6totat amount of insurance under this Policy, exclusive of the Accidental Ceath Benefit, at any time after one or more of such instalments have

| « - & th/e\ ul valug.o f said instalments as are not then due computed a%:t)he rate of three and one-half per cent, per

n/\!hT" ajue® correspondlngly modified shaU be available the Insured irrespective of said waiver of
redA n aoeo,i Ithe PoU° {1 vinstalment period shall be deducted fr t{le commuted value of the unpaid

instalments at that time, computed as above, and]1 e amount o¥eac o? suc unpan& insta’ eiments e correspon ingly redr{l‘cehl

or n tin- Ptilkj- °f th6é In8Ured “ d “ Y dwnbiUty instalments due and unpaid at that tune shaU be paid to the Beneficiary

MlWalver ofPremiums with meduction of the Face Amount of Insurance—if sueh total and permanent disability

?hUei this Policy is in fuU force and effect and before any non-forfeiture provision shal beoome opera-

(VP ?°R *y up®® >»o(»>Pt®faue proof thereof, wdl waive the payment of any premium or premiums the due date of %wh as specified on the first

£Jt£?2. M idkALAUL » ter re“®ipt b tlie Company of such, due proof, but the Face Amount of Insurance under this Policy ihallbereduced by the
amount of each premium so waived, and any loan and non-forfeiture values shaU thereafter be based upon the Faoe Amount of Insurance thus reduced.

. JFv55fl14f,f? DleablUtlee. Without - prejudice to any other cause of disability, the Company wiU recognize the entire and irrecoverable loss of the

HEE gl aboXe the WI‘l?tS or of both feet above the ankles, or of one hand and one foot, as total and

emanmt dlsablhﬁr under this on, pr0v1ded the loss of the sight of each of both eyes or the loss of each of sueh members shaU occur while these
rovisions are in loroe ana cuect

NotWIthstandmg the acceptance by the Company of proof of total and permanent disability, the Insured,
tim® *° Vme*but 1104 oftoner than once a year after such disability has continued for two fuU years, tor the
puroose of graying that such disability is actually permanent and not temporary, shall furnish due proof that he (or she) actually continues in the state
JiKm fiki, Xe ~provided, however, that such demand shall not be made in the case of the 4Recognized Disabilities” specified above,
kaT ii e ’(B#OF 7%e sight of both eyes. In case of failure to furnish such proof, no further premiums shall be waived and no further instalments
P}*® on of sueh (usability, but any insurance then remaining under this Policy shaﬁ)be continued in force subject to the payment by the
luuredo uyframum or premiums, baaed on sueh inxuranoe, the due date of which premium or premiume, Bs specified on the first page hereof, «b”i

»non

"#%eTU *D 44da Policy are granted without speoifio extra premium being charged therefor, but the eoet thereof is included in the

LOAN PROVISIONS.

s ~“»Policy be contlnued in fOree, the Insured may borrow from the Company, without the consent of the Beneficiary, if any, named herein, with
ray oend per annum, on the sole security of this Policy, an amount up to_ the limit of the Cash Surrender Value hereinafter
fu n r togotner Witn toe %grl reserve on aooount of any outstanding paid-up adzilltlons after de(fuctmg therefrom .11 other indebtednere on aoeount of
tills xolicy, by malnng written application for the loan and assigning %he Policy to the Company as security. Failure to repay any such indebtedness or
to pay interest shall not avoid the Policy unless the total indebtedness thereon to the Company equal or exceed the loan value at the time of such
failure, nor untilone month after notice to that effect shall have been mailed by the Company to the last known address of the Insured, of the person to
whom the loan was made, and of the assignee of reoord at the Home Office of the Company, if any. The Company reserves the right to defer any loan,
other than to pay premiums on policies in the Company, fora period not exceeding ninety days after application for such loan.
(Note.—At any time during the continuance of this Policy a statement of any outstanding indebtedness on aooount of the Policy will be furnished

on request.) wiU 15

premium for this Poh(,prov



1 ' NON-FORFEITURE PROVISIONS.

Non-forfeiture Values at End of First and Second Polley Years.—If this Policy after being in force one full year or two full years from its date
shall lapse for non-payment of ium, the Com will continue in foree the insurance under th:i’olky. exelusive of Disability and Accidental Death
“enefits, for s period of ys or of one and twenty _dq{l!, respectively, from the due date of such premium, as specified on the first page
hereof, as indicated in the table; however, that if the of the Insured shall occur during the period of continued insurance herein
.defined, there shall be deducted from the amount payable by the Comp any pren exclusive of the extra premium for Aceidental Death bonefits,
{hat would have beeome due on this Poliey up to the time of the death of the Insured if the Policy had been continued in force.

Jash Value.—If this Policy be legally dered to the Company within three months after the end of the third year from its date
or of any year th fter, and if all premi to the end of that year have been paid in full, the Company will pay therefor the sum indicated in the
following table together with the full reserve on t of any di -up addi pure. by dividends and less any indebtedness to the
Company on account of this Policy. The Cume"ny reserves the right to defer the payment of any Cash Surrender Value for a period not exceeding ninety
days after application for such Cash Surrender Value.
Pald-up Life Polley.—If this iey, after being in force three full years from its date, shall lapse or become forfeited for the non-payment of
any jum on the date n due, um on the first page hereof, and if the Policy be not surrendered for its Cash Value, the Company upon the
surrender of this Poliey within three months after the due date to which premiums have been paid will issue a participsting Paid-up Life Policy
dated on the due date to which premiums have been paid, and for the amount specified in the following table together with the amount of any outstanding
paid-up additions purchased by dividends; wvided, however, that if there be any indebtedness to the Company on account of this Policy the amount
of such Paid-up Life Policy will be reduced %!;the proportion that the total indebtedness bears to the then tabular Cash Surrender Value of this Poliey
together with full reserve on t of any tanding paid-up additions purchased by dividends. Such Paid-up Life Policy shall not provide for
Disability and Aceidental Death benefits.

Automatic Extended Insurance.—If this Policy, having lapsed or become forfeited as specified in the clause, “Paid-up Life Policy,” above, be not
surrendered for its Cash Value or for a Paid-up Life Poliey, the Company will put in foree in lieu of this Policy, without any action on the part of the Insured,
s p-rtiaip.uns' Paid-up Term Policy for the Face Amount of Insurance under this Policy together with the amount of any outstanding paid-up additions

hased by v)dand‘: and less any indebtedness on aceount of this Poliey, with no rovisions for Disability and Aceidental Death benefits, such Paid-up
erm Poliey to continue in foree from the due date, as s ified on the first page hereof, to which Qrerniums on this Policy have been paid, for such a
term as the Cash Surrender Value of this Poliey, increased by the full reserve on t of any ing paid-up dividend additions and by the amount
of any dividend accumulations to the eredit of this Policy and reduced by any indebtedness on account of the Poliey, will purchase at Single
Premium Term Rates. The Paid-up Term Pohﬂr will be delivered on the legal surrender of this Policy. The values in the following table of Automatic
Extended have been i with the above provisions but on the assumption that there will be no outstanding paid-up additions,
dividend lations or indebted: at the time of lapse and, therefore, apply only under such conditions.

Cash Surrender Values Under Pald-up Life and Pald-up Term Polleles.—If this Policy shall lapse, as above, and a Paid-up Life Poliey
be issued or & Paid-up Term Policy be put in force in lieu thereof, such Paid-up Life or such Paid-up Term Policy may be surrendered at any time for
its full reserve value at the time of such surrender. The Company reserves the right to defer the payment of any cash surrender value for a period not

ninety days after application for such eash surrender value.

TABLE OF LOAN AND NON-FORFEITURE VALUES.
(Values subject to reduction on account of any owtstanding indebtedness as heretofore provided.)

The Cash Surrender and Loan Values and Paid-up Life Policies stated in the following table apply to s policy of $1000, Face Amount of Insurance.
If the Face Amount of Insurance under this Policy be more or less than $1000, the Cash Surrender and Loan Value (colamn 1) or the Paid-up Life Policy

(column 2) available in any year will be proportionately greater of less. The terms of ic E: ded L apply to the Face Amount of Insur- |l
. ance under this Policy. |
Af the Face 1 hw.ﬁcﬂm;ﬂlﬂ!ﬂuummmmhmmwﬂhwﬂh_ﬂ-ﬂdhmtdh-l-(ubl.
Wor that pear. If the Face Amount of Insurance be §2000, the Cash Surrendsr and Loan Value or Pald-up Life Pollcy available in any year will be twice the amount statod for thai year.) 1.5.-CA. ‘
e el e = e =
| 1Year None | Neme Gec rt g B0 Days | 11 Years $190 00 | $353 00 10 Yeam. 177 Dars
| 2Vears|  Nome None e oy 120 = [lm - | 200 00 | 380.00 |10 = 320 ~ |
s - $41 00 $90 00 | B Yeam 188 < |13 - | 228 00 406 00 |11 -~ 75 -
g 59 00 12800 ['4 ~vgat w iy ~ | 247 00 422 00" |11 = 172
5 - 79 00 184.00.| & = .12 .- |1 - | 286 00 456 00 | 11 =« 249 =«
6~ 96 00 197 00 | 6 ~ 363 « (1 «| 28600 | 480 00 |11 - 308 -
7 - 114 00 | 229 00 P S me Y fe e 1308 00 'l Ecs 00 |11 - 86O =~
s-| 13300 | 26100 | 8 - 243 - | - | 323 00 | pEgon |12~ 1S o
s~ | 152 00 | 293 00 e S S S | 343 00 | 647 00 e R
w~| 172 00 | 325 00 |10 - 6 « |2 «| 86200 | 668 00 |12 =~ 29

15500 (AND WiS.)-|-2—37

*The tabular loan value at the end of any year, discounted at the rate of six per cont. per annum, shall be svailable to the Insured at any time after all tie premiums
for that year have been paid.

The non-forfeiture values In the above table are based upon the New York Standard Intermediate e of Mortality with three and one-half per cent. interest per
t reserve on this Policy, sccording to the
'+ such net value is the full reserve by sald

-

standard, omitting fractions of a dollar per §1000 of the Face Amount of Insurance.
1If this Policy be continued In force beyond the twentieth year, a table of Loan and Non-forfelture Values, as above, after the twentieth year, will be furnished on applica-

tlon to the Home Office.

Due allowance will be made in computing values from the above table for that number of premiums paid over and above the premiums for the
full number of years indieated; provided, however, that if premiums for more than one but less than three full years shall have been paid an allowance
of five days of continued insurance will be made for each month beyond one year for which the premium has been paid.

PROVISIONS AS TO MODE OF SETTLEMENT AT MATURITY.

. The Insured may at any time while this Policy is in foree, subject to the rights of any assignee and with the power of revoeation, by written
notice to the Company, designate the following option as the manner in which the amount of insurance shall be payable in lieu of being paid in one sum,
and the 'ComEu.n will then endorse on the Poliey that payment shall be made aecording to said option, but if the Insured shall have made no such
dmznn:.)lun, the ﬂenﬁieiary shall have the right of designation; provided, however, that in no event shall said option be available if the Beneficiary be a
corporation or a firm.

Opﬁ_on.—umlﬂhly Instalments of $50 each.—The amount of insurance to be payable in monthly instalments of $50 each during such a
period as will l}eoxiarpvlded when the instalments are computed at the rate of three and one-hall per cent. per annum com wund interest. Any portion

(ﬂ’:-s?'tndnuth,ly e puy;,hle_ g after providing for the greatest possible number of instalments of $50 each shall be paid in addition to the

Unpald Instalments at Death of Benefielary.—If one or more instalments shall actually be paid in aceordance with the provisions of the option
above and if the l_iel;uﬁm,.ary shall die before all instalments payable shall have been paid, and if there be no contingent beneficiary designated by the
Insured, thellj_‘ﬂpglgl - ‘hew;l‘u be d at the rate of three and one-half per cent. per aunum compound interest and paid in one sum to the
or trators of the B ficiary.

Dividends with Instal ts.—If the unt of insurance be payable in monthly instalments any dividend from the surplus earnings as
ascertained and apportioned by the Board of Direct on tof ts so payable will effect an incresse in the instalments. .
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iSeto Jeréep Court of Crrora anh Hppeato
Octo ber Term, A. D. 1930.

Between

The Prudential Insurance
Company op America,

Complainant-Appellant, On Appeal from

Chancery.
and

William A. Connallon,
Defendant-Appellee.

BRIEF FOR COMPLAINANT-
APPELLANT.

On August 6th, 1928, the Prudential Insurance
Company issued a policy of insurance on the life
of Martin Connallon, which contained these pro-
visions :

“ Entire Contract Contained in This Pol-
icy. This policy contains and constitutes the
entire contract between the parties hereto.”’

“ This policy shall not take effect if on the

date hereof the insured be not in sound
health.”’

In the opinion below, the Court said :

‘““The evidence satisfies me that the insured
was not in sound health either at the date of
the application or at the date of the policy,
and that the above mentioned statements
made by him in his application were know-
ingly false” (p. 29, bottom).

Thus we have a policy of insurance containing
and constituting the entire contract, providing
that it shall not take effect if the insured be not



2

in sound health “ on the date hereof’, and the
Court below finding and stating the fact to be
“ that the insured was not in sound health * * *
at the date of the policy”.

No suit having been instituted by the bene-
ficiary, the Insurance Company, on August 2nd,
1929, filed a bill in Chancery asking that Court to
decree that the contract of insurance “ did not take
effect on its said date, or at any other time, and
that the same i1s void and of no effect”, and also
to decree that the policy “ was fraudulently ob-
tained by the said Martin Connallon and that the
said contract of insurance be rescinded and sur-
rendered for cancellation” .

That Court refused to grant relief, holding that:

“ The failure of the complainant to attach
such copy (of the application) to the policy,
prevents it from using its contents against the
beneficiary’s claim, although the beneficiary
may use the application to establish the date
of issue of the policy.”

It seems strange that the application being no
part of the contract, may be used by the bene-
ficiary to change the term and terms of the policy,
notwithstanding “ this policy contains and consti-
tutes the entire contract between the parties” .

The Court finds that the application is no part
of the contract, but uses the application as though
it were a part of the contract and permits the
fraud doer to vary the terms of the contract by
reference to the application, and on the other
hand, says that notwithstanding the knowingly
false and fraudulent representations made, the ap-
plication is no part of the contract, and. there-
fore, cannot be used to defeat the contract for
fraud.

It is most striking that immediately after holding
that the complainant could not use the application
to show fraud, but that the fraud doer could use
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it to change and vary the terms of the contract, the
Court below said:

“ 1925, Chapter 436 provides that policies of
life insurance shall contain certain provisions
among which is a provision (Section 4) that
the policy shall contain the entire contract be-
tween the parties and that nothing shall be
incorporated therein by reference to any ap-
plication unless it is endorsed upon or at-
tached to the policy.”’

But, in deciding the case, the Vice-Chancellor
incorporated something in the contract by refer-
ence to the application, which he held was not at-
tached to or endorsed upon the policy.

Under the policy Martin Connallon was insured
from August 6th, 1929. The policy says that it
contains and constitutes the entire contract. The
law says the policy shall contain the entire con-
tract between the parties, and nothing shall be
incorporated therein (by Court of Chancery or
anyone else) by reference to any application un-
less it is endorsed upon or attached to the policy.

The contract says that its date is Augushbth,
1929, but the Court of Chancery says that the date
of issue is not in the contract; that the policy does
not contain the entire contract but that part of
the contract is contained in the application, or in
a premium receipt.

By disregarding the date of the policy and its
provisions, by incorporating in it the date of the
application or the date of a receipt for a premium,
the Court found that the policy was not contestable
on the second of August, 1929, in the face of the
fact that its date was August 6th, 1928.

One of the general provisions of the policy is

‘“‘Incontestability *9

“ This policy shall be incontestable after
one year from its date of issue, except for
non-payment of premium * *
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The Court of Chancery in its learned opinion
held:

“If the insurer agrees that the policy shall
be effective from the date of application
therefor the application date will be consid-
ered the date of issue, and the incontestability
clause will run from the earlier date.”

This clearly implies that there was an agree-
ment between the parties not expressed in the
policy. It is a clear holding that there was an
agreement somewhere outside of the policy that
the policy should be effective from the date of the
application therefor.

There is no such provision in the policy.

Both by its own terms and by the statutory law
quoted in the opinion, the policy contains and con-
stitutes the entire contract between the parties,
and it was error on the part of the Trial Court
to incorporate in it any alleged agreement be-
tween the parties that the date of application
should be the date of issue of the policy, or that
the policy would be effective from the date of the
application.

I.
The Facts.

The defendant, the beneficiary named in the
policy, was engaged in speculating in insurance
on the life of his brother, Martin.

On page 79 William Connallon testified that he
had a whole lot of policies in the Prudential Com-
pany on his brother’s life. By “ a whole lot”,
Connallon meant twelve, including the one in
question.

Udale (p. 56) assistant manager of the Com-
pany, produced eleven policies on Martin’s life,
all held by his brother, William, who paid the
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premiums on them and who collected the proceeds
of the entire eleven policies.

In this series of speculation on his brother’s
life, William made an abortive attempt to get the
twelfth Prudential policy June 11th, 1928, and got
a receipt for $2.94 from an agent. This receipt is
printed in the case as Exhibit D-1 on page 93.
Note that it is for $2.94; that the premium on the
policy in question is $2.92, and that in his answer
defendant falsifies this $2.94 receipt and makes it
read $2.92 (p. 22).

William says (p. 86, bottom):

“He (agent) asked me for $2.94 and then
he says ‘he is insured.’
“ Q. He asked for $2.94! A. Well, $2.92.

“ By the Court:

“Q. Which was it! A. That is what I
paid—$2.94. That is what he asked me for.”

So  we see that in the answer filed, and in his
testimony, this beneficiary of a whole lot of poli-
cies, i1s not altogether too disingenuous.

However, the transaction of June 11th, 1928,
was one entirely between William, who was at-
tempting to get another policy on Martin’s life,
and the agent. Martin had no part in it. The
money was collected by the agent from William,
and William got the receipt made out in Martin’s
name. No application was ever made for a policy
on this receipt, as poor Martin’s signature was
not just then available. He was then suffering
from acute alcoholism and T. B., and was taken
to the Jersey City Hospital on June 21st, and
placed in the Psychopathic ward. His case was
diagnosed (see Ex. C-4, p. 87):

“‘P. D.” Acute Alcoholism.
“P. H. Diphtheria, pneumonia, pleuritis.
Says that he has trouble with left leg, numb-



ness since last Thursday. Has blue spots in
eyes when bends over, accompanied by dizzi-
ness. Says he cannot read. This has been so
for past week. Thinks his trouble may be due
to fact that he sleeps on floor.

<Provisional Diagnosis — Alcoholism
(Acute), Sepsis Oralis. Hypertension.
““Pinal Diagnosis — Pulmonary T. B.

Chronic Alcoholism.’’

So, the June attempt of William, the beneficiary
of a whole lot of policies on the life of Martin, his
brother, who is suffering from Pulmonary T. B.,
and chronic alcoholism, and who “ sleeps on the
floor” , was not productive of a policy.

But this man, with eleven other policies on the
life of his sick brother, is not to be daunted.

On this occasion, Martin got out of the hospital
alive. Two days later, on July 23rd, 1928, William
got an application signed by Martin for the in-
surance policy in question (see Dr. Cammorata’s
testimony, p. 45, bottom):

“ By the Court:

“ Q. What was the date of discharge? A.
July 21, 1928

So the indefatigable and efficient beneficiary of
a “ whole lot” of policies on his sick brother, man-
aged to get an application in for the twelfth pol-
icy in the Prudential.

On this form of policy no medical examination
1s made, the Company relying on the truthfulness
of the statements made in the application, and on
the provision in the policy:

“ This policy shall not take effect if on the
date hereof the insured be not in sound
health.”

’ ’

The promoter of all this insurance and the sole
beneficiary in the twelve Prudential policies,
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brother William, collected eleven policies which
the Company did not dispute. But the twelfth
policy was disputed. So William took no action
on it and simply awaited the operation of the in-
contestability clause.

The date of the policy being August 6th, 1928,
that clause would make the policy incontestable
on August 6th, 1929. , ,

On August 2nd, no suit at law having been com-
menced by William, the Company filed its bill as
above stated.

The decision of the Court below is that inase
much as the policy did not have annexed to it a
copy of the application, the fraud in procuring
the policy cannot avail the complainant; but that
the fraud doer can use the false and fraudulent
application to set back the date of the policy from
August 6th, 1928, to July 23rd, 1928, or possibly
some other undetermined date prior to August
2nd, 1928.

The decision goes further and says that the
policy which contains the entire contract, was
not contestable on August 2nd, 1929, because there
is in this entire and complete contract dated Au-
gust 6th, 1929, a clause which says, “ This policy
shall be incontestable after one year from its date
of issue”.

The Court held that the incontestable period is
not fixed or determined by the policy, which con-
tains and constitutes the entire contract, but by
some other paper which is not a part of the con-
tract.

Thus the Court below held that the entire con-
tract is not the entire contract; but on the con-
trary, another paper not a part of the contract,
fixes and determines the rights of the parties to
the policy of insurance, which by law and its own
terms.constitutes and contains the entire contract.
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The Court below actually said (Opinion, p. 28
bottom):

“The premium was paid. The risk was
accepted and the policy was delivered and to
ascertain the true date of issue the policy
must be read with the application.”

POINT 1.

The policy did not take effect because the
insured was not in sound health on the date
of the policy.

In the case of Levandowsky v. Equitable Life
Insurance Society, 103 N. J. L. 643, this Court
said:

1  ‘Until this condition has been complied
with the policy has no legal effect whatever.”

And, in another part of the opinion it says:

“The wvalidity of the policy depends not
upon a knowledge of the insured and con-
cealment by him of fraudulent intent, but
from the fact contained in the policy, as a
condition precedent to its becoming binding
on the Company.”

The policy in question contains the same pro-
vision as in the above case.

The policy of insurance never came into being
as a contract between the parties. It contains
on the face of it this preliminary provision:

“ This policy shall not take effect if on the
date hereof the insured be not in sound
health. I’

Without doubt, this apparently escaped the at-
tention of the Vice-Chancellor, who decided the
case, as twice in his opinion, he quotes from the
application but not from the contract of insur-
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anee. On page 27 he quotes from a receipt of
June 11th, which says:

“ Provided the life proposed was in sound
health on the date of the application. *

and again from the receipt, on page 28:

“ Provided the life proposed is in sound
health on the date of this application, and
provided this application is approved and
accepted by the home office.”

And the Vice-Chancellor holds in effect that a
contract which by its terms never took -effect,
could take effect because it was not contested
within a period of one year.

The confgsion probably arose from the fact
that the Vice-Chancellor, in his opinion, was deal-
ing with the date of a receipt and the date of an
application which was no part of the contract in
question, and which refers to the condition of
health of the applicant as of the date of the appli-
cation.

But, standing out boldly in the second para-
graph on the face of the policy, we have the pre-
liminary provision which says:

“ This policy shall not take effect if on the
date hereof the insured be not in sound
health. ”’

Unless the case of Levanowsky v. Equitable Life
Insurance Society is reversed, the policy never
took effect, and never having taken effect, the in-

contestability clause could never come into oper-
ation.

In the case of Prdhm v. Prudential, 98 N. J. L.
335, affirmed 99 Id. 289, this Court held that the
validity of the policy depends not upon the knowl-
edge of the insured and concealment by him with
fraudulent intent, but upon the fact contained in
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the policy, as a condition 'precedent to its become
ing binding on the Company.

If the contract never became binding upon the
Company,, of course, the incontestability clause
never became binding. A wealth of cases 1is
cited in Levanowsky v. Equitable, supra, to this
same effect.

The quotation in the Vice-Chancellor’s opinion
from a receipt or from two receipts and referring
to the condition of health at the time of the sign-
ing of the application, clearly shows that there
was a misapprehension as to the provision under
discussion.

The policy did not take effect because, as found
by the Vice Chancellor, the insured was not in
sound health on the day of its date, namely, Au-
gust 6th, 1928. How is it possible that a clause
in a contract that never became operative could
prevent a defense being interposed on the inoper-
ative contract? The contract was still-born.

Of course, the meaning of the incontestability
clause is that if the contract did become oper-
ative and was a live and effective contract, it
could not be contested after one year from its
date of issue. Any other conclusion would have
the effect of creating and putting into being a
contract that never was alive. This is not a case
of one dying and being resurrected; it is a case
of never having been born.

What power could exist in the incontestability
clause to prevent the Company from defending
the policy which by its very terms did not take
effect!

, If the policy was void ab initio how could it be
brought into life by a clause in the ab initio, void
contract! If it was void no provision became op-
erative. At no time was the contract in being and
at no time was the incontestability clause a part
of a contract in being. The beneficiary mentioned
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in the contract never had any rights under it
because the contract was void and therefore he
never had the right to set up a provision of the
yoid contract that it could not be contested.

POINT II.

The policy was contestable on August 2nd,
1929, the date of filing the Bill in Chancery.

iThe Court below held:

“ That the date of the policy does not nec-
essarily determine its date of issue. If the
insurer agrees that the policy shall be effec-
tive from the date of application therefor, the
application date will be considered the date
of issue and the incontestability clause will
run from the earlier date.”

In this opinion the Court below did not realize
that the policy in question contains and consti-
tutes the entire contract.

In fact, it held that the application was no part
of the contract. It is clear that it was not an-
nexed to the policy; the Court so held and we
admit it.

But, in reaching the conclusion below, the Court
treated the application as though it contained an
agreement which bound the insurer in favor of the
insured, although it was no part of the contract
between them.

The date of the policy is August 6th, 1928, and
by its own terms and by the law it constituted
and contained the entire contract.

The Court below got away from the date of the
contract by confusing the situation and assuming
that the premium receipt and the application were
part of the contract and fixed what it called “ the
date of the issue of the policy” as either July
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23rd, 1929, the date of the application, or some
earlier and undetermined date.

The date of issue in this contract was the date
of the policy and that date is of great importance
in determining when the incontestability clause
becomes operative.

There is absolutely nothing in the contract to
justify the Court below in going out of the con-
tract and attempting to fix another date for the
contract.

All of the provisions of the contract contem-
plate that its date shall be its date of issue. As
witness:

“ Preliminary provision”

“ This policy shall not take effect if on the
date hereof * * *7”

“In witness whereof, the said Prudential
Insurance Company of America, at its office
in the city of Newark, New Jersey, has caused
this policy to be signed by the President and
Secretary this sixth day of August, 1928.”

And, in the Incontestability Clause :

“ This policy shall be incontestable after
one year from its date of issue, except for
non-payment,f’ etc.

Also, see the Suicide Clause:

“1If, within one year from the date hereof
the insured shall die by suicide # * *”

And, again in the Post Mortem Addition Clause:

“If this policy be continued in force and
if it shall become a claim by the death of the
insured after one year from its date, a cash
addition * *

And, again in the Non-Forfeiture Provisions:

“If this policy after being in force one full
year or two full years from its date shall
lapse for non-payment * * *”,
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And, in the Cash Surrender Value clause:

“ If this policy be legally surrendered to the
Company within three months after the end
of the third year from its date * *

And, in the Paid Up Life Policy clause:

“If this policy after being in force three
full years from its date, shall lapse * *

Furthermore, the entire table of loan and non-
forfeiture values is based on one to twenty years,
after the date of the policy.

The date of issue of the policy is the date which
fixes a large part of the rights and of the liabili-
ties of the parties to the contract. Nowhere in
the contract is any other date referred to as being
the date of issue or the date of the policy, except
August 6, 1928.

The whole question seems to be laid at rest by
the decision of the United States Supreme Court
in Mutual Life Insurance Company v. Hurni Pack-
ing Company, 263 U. S. 167, decided in 1923.

In this case the policy was applied for on Sep-
tember 2nd, 1915. It was in fact executed on
September 7th, but antedated as of August 23rd,
1915, and was delivered to insured about Septem-
ber 13th. The insured died on July 4th, 1917.

Underneath the heading of the application there
was written the direction: “ Date of policy Au-
gust 23rd,, 1915, Age 47.” The testimonium
clause followed by the signatures of the officials
reads:

“In witness whereof the Company has
caused this policy to be executed this 23rd
day of August, 1915.”°

The policy acknowledged the receipt of the first
premium and provided that a like amount should
be paid “ upon each 23rd day of August hereafter
until the death of the insured’\
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Mr. Justice Sutherland, writing the opinion,
said:

“ The determination of the case depends
upon the meaning of a clause in the policy &s
follows: ‘Incontestability. This policy shall
be incontestable, except for non-payment of
premiums, provided two years shall have
elapsed from its date of issue.” The trial
court held that the words ‘its date of issue’
were to be construed as referring to the date
upon the face of the policy, viz: ‘August
23rd, 1915°, and this was also the view of the
Court of Appeals. The first action taken by
the Insurance Company to avail itself of jthe
misrepresentation of the insured was on the
24th day of August, 1917, one day beyond
the period of two years after the conven-
tional date of the policy.”

After citing the case of Bernent & Dougherty
v. Trenton Locomotive, Sc, 32 N. J. Law 513, to
the effect that the primary significance of the
word date is not time in the abstract nor time
taken absolutely, but as its derivation plainly in-
dicates, time given or specified time in some way
ascertained and fixed, and continuing, Mr. Jus-
tice Sutherland said (p. 175) :

“ Here the words, referring to the written
policy, are, ‘from its date of issue’. While
the question, it must be conceded, is not cer-
tainly free from reasonable doubt, yet, hav-
ing in mind the rule first above stated, that
in such case the doubt must be resolved in the
way most favorable to the insured, we con-
clude that the words refer not to the time of
actual execution of the policy or the time of
its delivery, but to the date of issue as speci-
fied in the policy itself.”’ Citing cases.

Any other construction of the contract in ques-
tion would be clearly contrary to its expressed
words and meaning.
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1In Monahan v. Fidelity Mutual Life, 242 111
488, the Court held that a clause in a life insur-
ance policy making the policy incontestable except
for non-payment of premiums, provided “ it shall
have been in continuous force after two years
from the date hereof”, referred to the date of the
policy.

In Meridian Life Insurance Company v. Milam,
172 Ky. 75 (L. R. A., 1917, B103), where a policy
provided that it should be incontestable “ after
one year from the date hereof”, the Court held
that the policy became incontestable one year
from the date appearing on the face of the policy.

r > 11 11 N
We respectfully submit that the decree of the
Court of Chancery should be reversed.

Perkins & Drewen,
Counsel for Complainant-Appellant.
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Between

The Prudential Insurance
Company'of America, On Opinion
Complainant-Appellant, from
Chancery.
and

William Connallon,
Defendant-Appellee.

BRIEF OF DEFENDANT-APPELLEE.
Statement of Facts.

In this suit the complainant-appellant, The
Prudential Insurance Company of America, seeks
to rescind its contract of insurance as set forth in
policy number M-160159 on the life of one Martin
Connallon. The said Martin Connallon died on
June 25th, 1929. This suit was instituted on Au-
gust 2nd, 1929. The defendant-appellee is a
brother of the assured and the beneficiary named,
in said policy (See Bill of Complaint, p. 5, State
of Case). The legal representative of the estate
of said Martin Connallon, deceased, is not a party
to this action.

The evidence shows that on June 11th, 1928,
Everett H. Hahn, who was then an agent for the
complainant-appellant, called upon the defendant-
appellee and showed to him an application for life
insurance on the life of his brother, Martin Con-
nallon. The said application bore the signature
of said Martin Connallon as the applicant for
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such insurance (p. 58,11. 30 to 40; p. 59,11. 1 to 40;
p. 60, 1. 1 to 10, State of Case). The defendant-
appellee, at the request of said agent, on June
11th, 1928, paid to the said agent the full first
monthly premium on said policy and took a re-
ceipt therefor from said agent (p. 60, 1. 25 to 35,
State of Case). The said receipt was put in evi-
dence and marked Exhibit D-1 (p. 60,11. 35 to 40;
p. 61, 11 1 to 20, State of Case).
The said receipt reads as follows:

“ Received from Martin Connallon the sum
of Two....... 94/100 Dollars, being payment of
first monthly premium on account of inter-
mediate monthly premium policy applied
for * * *” (Exhibit D-1, p. 93, State of
Case).

Before the aforesaid policy was actually deliv-
ered the said agent of the complainant-appellant,
E. H. Hahn, called upon the defendant-appellee
for the July premium on the aforesaid policy.
This premium was paid on July 16th, and a re-
ceipt was given defendant-appellee by the said
agent, which receipt was put in evidence and
marked Exhibit D-2 (p. 61, 1. 19 to 22; p. 62, 1L
10 to 40; p. 63, 1. 1 to 19; Ex. D-2, p. 94, State of
Case).

The policy of insurance number M-160159 was
delivered to defendant-appellee’s wife at her
home some time during the month of August,
1928 (p. 63,11. 22 to 40; p. 82, 11. 10 to 30, State of
Case). The policy was placed in evidence and
marked Exhibit D-4. The policy appears to have
been signed by the President and Secretary of
the complainant-appellant on August 6th, 1928.
It states on its face that the monthly premium is
$2.92 (See Policy Exhibit D-4, p. 96, State of
Case). At the time of the delivery of the policy
there was also delivered a premium receipt book.
The premium receipt book was produced and
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marked in evidence, Exhibit D-3 (p. 63, 1L 21 to
40, State of'Case).

The premium receipt book contains this state-
ment:

“ Notice to Policyholders: The record of
premium payments entered on the respective
pages in this book and applicable to the re-
spective policy specified on each page consti-
tutes an official receipt when countersigned
by the Agent or other authorized representa-
tive of the Company receiving the payment”
(Exhibit D-3, p. 95, State of Case).

It also shows the payment of thirteen monthly
premiums on said policy number M-160159, start-
ing with the month of June, 1928, and ending with
the month of June, 1929. It appears from said
receipt book that the first premium was paid in
June, 1928, on the date of the application, to wit,
June 11th, 1928. The second premium was paid,
according to the receipt book, exactly one month
thereafter, to wit, July 11th, 1928 (Exhibit D-3,
p. 94). These first two premiums, i. e., for June
and July, 1928, were entered in the premium re-
ceipt book before the said policy and book were
delivered to the defendant (p. 64,11. 8 to 20, State
of Case).

The application for the insurance was not at-
tached to the policy (p. 80, 1L 20 to 38; Exhibit
D-4, p. 96; p. 86, 1. 1 to 20; Finding of Fact by
y. C. Fielder, p. 30, 11 3 to 40; p. 31, 1. 1 to 30,
State of Case).

The policy of insurance contains this provision:

“ Incontestability.— This policy shall be in-
contestable after one year from its date of
issue, except for non-payment of premium,
but if the age of the Insured be misstated the
amount or amounts payable under this Pol-
icy shall be such as the premium would have
purchased at the correct age.”



POINT 1.

Complainant cannot contest the validity of the
policy sub judice for any reason whatsoever
except for non-payment of premium.

The incontestability clause in the policy sub
judice is broad enough to include all defenses
except for non-payment of the premium. The
policy in the case of Drews v. Metropolitan Life
Insurance Co., 79 N. J. L. 398, contained the fol-
lowing covenant:

“ This policy shall be incontestable, except
for non-payment of premiums, two years
from its date.”

The Supreme Court in that case, speaking
through Mr. Justice Bergen on page 400, said:

“One of the rules to be observed in the
interpretation of contracts of this class is
that they are to be liberally construed in fa-
vor of the insured, and all doubts or ambigui-
ties resolved against the one who prepared
the contract * * * and, therefore, we are of
opinion that the incontestability clause in this
contract should be interpreted to include all
defenses other than non-payment of dues.”

“A contract in the precise words of the
one now being considered was dealt with by
the Supreme Court of Rhode Island * # *
where it was held that the clause was plain
and unambiguous, and clearly meant that no
defense whatever could be interposed after
two years from the date of the contract, if
the premiums had been paid according to its
terms.’’

In the case of Mutual Reserve Fund Life Assn.
v. Austin, 142 Fed. 398 (Circuit Court of Appeals
for the District of Massachusetts), the insurance
policy contained this incontestability clause:
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“If this policy of insurance shall have been
in continuous force for three years from its
date, it shall thereafter be incontestable ex-
cept for non-payment of premiums * *

The application for the policy and also the pol-
icy contained a provision that the contract of
insurance should not take effect unless the policy
is delivered and the first premium is paid while
the insured is in good health. The Court says
that:

* “Jt is established as a fact that Austin
(the insured) was not in good health within
the meaning of the applications and policies,
either when the applications were made or
when the policies were delivered, or when the
first premiums were paid. * * * The com-
pany does not rely upon false or fraudulent
representations, and disavotvs an intention to
avoid its policies for breach of warranties.
It contends that the good health of the appli-
cant was a condition precedent, and that no
contractual relation, therefore, ever existed
between the applicant and the defendant be-
low.”

The Court, however, in a carefully prepared
opinion, held the insurance company liable on the
policy. On page 401 the Court says:

“The term ‘Incontestable’ is of great
breadth. It is the ‘policy’ which is to be
incontestable. We think the language broad
enough to cover all grounds for contest not
specially excepted in that clause.”

Thus we see that the rule applied in the inter-
pretation of incontestability clauses in insurance
policies by the United States Circuit Court of
Appeals for the District of Massachusetts is the
same as the rule laid down by our Supreme Court
in the case of Drews v. Metropolitan Life Insur-
ance Company, 79 N. J. L. 398.



See also 6 A. L. R. 448, at page 452, par. IV.

The Court of Errors and Appeals in the case
of Smith v. Fidelity <& Deposit Co., 98 N. J. L.
534, at page 536, states the rule to be applied in
the construction of policies of insurance. It is as
follows:

“1It i1s a settled rule in the construction of
contracts of insurance, that policies of in-
surance will be liberally construed in favor
of the assured so as to uphold the contract
# * * So, in the event of an ambiguity in
the terms of the policy, a meaning should be
given which is most favorable to the as-
sured.’ m

Answering Point I of Complainant-
Appellant’s Brief.

The contention of the complainant-appellant
that the policy did not take effect because the in-
sured was not in sound health on the date of the
policy is fully and adequately answered in the
opinion of the learned Vice Chancellor who heard
the case. He states in his opinion as follows :

“ The complainant contends that the in-
sured was not in sound health at the date of
the policy and therefore the policy did not
take effect and it bases its contention on a
clause in the policy which reads: ‘This policy
shall not take effect if on the date hereof the
insured be not in sound health’. In a case
involving a policy containing a similar pro-
vision, our Court of Errors and Appeals
held that the sound health of the insured at
the date of the policy was a condition prece-
dent to the liability of the insurer and, not
being complied with, the policy had no legal
effect (Levandoski v. Equitable Society, 103
N. J. Law, 643). The policy contract here
under consideration contains another provi-
sion which was not considered in the Levan-
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doski case and which should be read in con-
nection with the sound health clause. It is as
follows: ‘This policy shall be incontestable
after one year from its date of issue, except
for non-payment of premium’. The complain-
ant argues that this provision cannot be
given effect for two reasons: First, if the
policy did not take effect, it was ab initio
void and no provision thereof could become
operative; second, the death of the insured
within one year from the date of the policy
suspended the operation of the incontestabil-
ity provision.

The substance of the complainant’s first
contention is that the incontestability clause
was intended to be conditional, that is, condi-
tional upon the policy taking effect. Under
such construction the clause is deceptive,
meaningless and ineffectual to the insured
(italics mine) because although it purports
to state that the policy shall be incontestable
for any reason after one year, it shall never-
theless be contestable at any time on the
ground here urged. If the policy is to be re-
garded as never in force so as to permit the
insurer to show that the insured was not in
sound health at its date, although the in-
sured’s death may not occur until many years
after the policy date, then an incontestability
clause 1s of but little value and is a decep-
tive inducement to an insured to accept it.
(Italics mine.) I think the sound health
clause here in question must be read with the
incontestability clause and that the two,
taken together, must be construed to mean
that if within one year after the complainant
issued its policy, it discovered that the in-
sured was not in sound health at its date, the
contract could be rescinded, but that when
one year had elapsed the policy would be con-
sidered in force and incontestable for any
reason, except non-payment of premium
(Drews v. Metropolitan, &c., Co., 79 N. J. L.
398; Wright v. M. B. L. Association, 118 N.
Y. 237; Webster v. Columbian, &c., Co., 116
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N. Y. Supp. 404, affirmed 196 N. Y. 523;
Chinery v. Metropolitan, &c., Co., 182 N. Y.
Snpp. 555; Mutual, &c., Association v. Austin,
142 Fed. 398; Commercial, &e. Co. v. McGin-
nis, 50 Ind. App. 630; Monahan v. Fidelity, &c.
Co., 242 111 488; Dibble v. Reliance, &ec. Co.,
170 Cal. 199; Healy v. Metropolitan, &c. Co.,
37 D. C. App. 240; Mohr v. Prudential, &c.
Co., 78 Atl. (R. 1.) 554).

The complainant’s second reason is that by
the incontestability clause the complainant
agreed to make no defense against the policy
after one year, provided the policy remained
in force for that period; that the death of
the insured within the period terminated the
policy as a risk and converted it into an ob-
ligation to pay. An incontestability clause is
for the benefit of the beneficiary as well as
the insured and it cannot be taken to mean
that the policy will become incontestable only-
in case the insured shall live one year. It
makes the policy incontestable for any reason
not “MlCepted, wdiether the insured lives or
dies within the period therein mentioned
(Mutual, &c. Co. v. Hurni, 263 U. S. 167,
Feierman v. Eureka, &c. Co., 297 Pa. 507).”

Moreover, there is no proof that the insured
was not in sound health on June 11th, 1928. The
first evidence of any illness is on June 21st, 1928
(Exhibit C-4, p. 87, State of Case). The evidence
shows that the application for the insurance was
made by the insured on June 11th, 1928. That is
the date from which the contract of insurance
speaks (See answer to Point Two of Appellant’s
Brief). Defendant testified that on June 11th,
1928, he was shown an application like the one
put in evidence by complainant’s agent, E. H.
Hahn, which application bore the signature of the
insured. The said agent then asked defendant
to pay the full first monthly premium on the pol-
icy therein applied for. Defendant then paid said
premium and received a receipt for same, which
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receipt was put in evidence and bears the date of
June 11th, 1928 (p. 58, 1L 30 to 40; p. 59, 11. 1 to
40; p. 60, 11 1 to 40; Exhibit D-1, p. 93, State of
Case). Defendant further testified that before
he received the policy he paid the premium for
the month of July, 1928, on July 16th, 1928, and
got a receipt for same, which receipt was placed
in evidence and bears the date of July 16th, 1928
(p. 62, 11. 12 to 40; p. 63, 1. 1 and 2; Exhibit D-2,
p. 94, State of Case). The intermediate monthly
premium receipt book is in evidence and shows
that premiums on the policy sub judice were re-
ceived by the complainant-appellant for the
months of June and July, 1928, and that the June
premium was paid on the date of the application
and that the July premium was paid on July 11th
(Exhibit D-3, p. 94, State of Case).

The application (Exhibit C-1) does not state
when it was signed by the insured. Below the in-
sured’s signature on the said application is a
statement by the agent that he saw the applicant
on July 23rd, 1928. This is a self-serving decla-
ration and inadmissible to show the date of the
making of the application.

Furthermore, if, as counsel for appellant con-
tends, the policy is void ab initio if the insured
be not in sound health on the date thereof, then
the Court of Chancery has no jurisdiction to de-
termine the matter (San Giacomo vs. Oraton Inv.
Co., 143 Atl. Rep. 329; 6 A. R. 1365). The issue
and determining factor would then be the condi-
tion of health of the insured at the date of the
policy. This is a question of fact to be determined
by a jury in a law court like the case of Levam-
dowsky v. Equitable Life Insurance Society, 103
N. J. L. 643, cited in appellant’s brief. This de-
fense could be set up at any time by the appel-
lant. Complainant-appellant sought equitable re-
lief on the ground that the policy was fraudu-
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lently procured and that it contained an incon-
testability clause which, after one year from its
date of issue, would estop appellant from making
any defense to a suit for the payment of same
(See pars. 30 and 31, Bill of Complaint; p. 12, 1L
10 to 25; p. 13, 1. 9 to 15, State of Case). The
charge of fraud in the procurement of the policy
1s not now urged by appellant as a reason for
rescinding the policy, so the defendant-appellee
will not treat with that point in his brief. How-
ever, the Vice Chancellor has covered that ques-
tion fully in his opinion.

Answering Point II of Complainant-
Appellant’s Brief.

The incontestability clause provides that the
policy shall be incontestable after one year from
its date of issue. The *date of issue’’ means the
date of the inception of the contract of insurance,
which, in the present case, is June 11th, 1928.

The receipt for the full first monthly premium
on the policy sub judice is dated June 11th, 1928,
and contains the following:

“It 1s understood that if the payment is
equal to the full first monthly premium on
said policy * * * the insurance shall take
effect from the date of the application, in ac-
cordance with the provisions of the policy ap-
plied for * # . (Exhibit D-1, p. 93, State
of Case).

The policy states that the monthly premium is
$2.92 (Exhibit D-4, p. 96, State of Case), and the
said receipt shows that this amount was paid.
The insured made application for Intermediate
Monthly Premium Insurance—whole life (See
upper left-hand corner, Exhibit C-1, p. 86, State
of Case). The policy sub judice, which was issued
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on said application, is an Intermediate Monthly
Premium Policy—whole life, number M-160159
(bottom of first page and on face of policy, Ex-
hibit D-4, p. 96, State of Case). The application
(Exhibit C-1) states as follows:

“ It 1s understood and agreed, however, that
if at the time of signing this application the
full first premium is paid, the insurance shall
take effect from the date of this application,
in accordance with the provisions of the
policy hereby applied for, * *

The Intermediate Monthly Premium receipt
book shows that monthly premiums were paid on
policy number M-160159 for thirteen consecutive
months, beginning with the month of June, 1928.
The first premium was paid on the date of the ap-
plication (Exhibit D-3, p. 94, State of Case). Fur-
thermore, the loan provision of the policy, the
non-forfeiture provision and the table of loan and
non-forfeiture values are all based on the amount
of the paid-in premiums. All of this proves that
it is the intention that the policy shall be in effect
for the period covered by the payment of the
monthly premiums. How could it be otherwise 1

The contract of insurance, therefore, had its in-
ception on June 11th, 1928, and the period of in-
contestability started to run from that date.

This Court held in the case of Wharton v. Stoui-
enburgh, 35 N. J. Eq. 266, that an agreement was
binding from the time the parties agreed as to
the terms thereof, although a formal contract was
to be executed at some later date.

See also the case of

Levine v. Lafayette Building Corpora-
tion, 142 Atl. Rep. 441; 6 A. R. 1196.

The United States Supreme Court, in the case
of Mutual Life Insurance Company of New York
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v. Hurni Packing Company, 263 U. S. 167; 68 L.
Ed. 235, says:

“ Here the words, referring to the written
policy, are ‘from its date of issue’. While
the question, it must be conceded, is not cer-
tainly free from reasonable doubt, yet, hav-
ing in mind the rule first above stated, that in
such case the doubt must be resolved in the
way most favorable to the insured, we con-
clude that the words refer not to the time of
actual execution of the policy, or the time of
its delivery, but to the date of issue as speci-
fied in the policy itself. # # * It was com-
petent for the parties to agree that the effec-
tive date of the policy should he one prior
to its actual execution or issue; and this, in
our opinion, 1s what they did.”’

In the case of Jefferson Standard Life Insur-
ance Co. v. Wilson, 260 Fed. 593, U. S. Cir. Court

of Appeals:

“ Considering together the several papers
evidencing the transaction, the conclusion is
that the provision in question had the effect
of making the policy incontestable for any
cause, other than the excepted one, after one
year from the date of the policy becoming
effective.”

New York Life Ins. Co. v. McCarthy, 22 F.
(2nd) 241, at p. 245, U. S. Cir. Court of Appeals:

“Under the terms of the policy now in
question, the insurer’s right to contest it
would have been lost, if the insurer had not
contested the policy by invoking judicial ac-
tion to that end within two years from the
date the policy took effect, not from the date
of the execution of the policy * *

In this case the incontestability clause read:

“ This policy shall be incontestable after
two years from its date of issue * *
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See also Schwartz v. Northern Life Insurance
Co., 25 F. (2nd) 555, U. S. Cir. Court of Appeals,
and annotation in 31 A. L. R. 112.

Even though the year during which the policy
was contestable did not start to run until July
23rd, 1928, the date appearing on the application
put in eyidence (Exhibit C-1, p. 86, State of Case),
complainant is nevertheless estopped from deny-
ing its obligation under the policy because this
suit was not started until August 2nd, 1929. The
death of the insured within a year from July 23rd,
1928, did not stop the running of the year after
which the policy was incontestable. This is ad-
mitted by the complainant-appellant in para-
graphs 30 and 31 of the Bill of Complaint, and is
given as the reason for seeking equitable relief.

See also U. S. Supreme Court, Mutual Life
Insurance Company of New York v. LLurni Pack-
ing Company, 263 U. S. 167; 68 L. Ed. 235, cited
above, and 31 A. L. R. 109.

It is therefore respectfully submitted that the
decree of the Chancellor should be affirmed.

Donald M. Waesche,

Solicitor of Defendant-Appellee.

James F. Maloney,
Of Counsel.

Pandick Press, Inc., 22 Thames St., New York, U. S. A
(5628)












