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COURT OF ERRORS AND APPEALS.

Bill for Relief and Injunction.

[Filed February 4, 1864.]

To His Honor Henry W. Green, Chancellor of the State of
Hew Jersey.

Humbly complaining showetb unto your Honor, your
ada, John Bently, of the city of Paterson, in the county
of Passaic, and state of New Jersey, that John Whittemore,
of the city, county, and state of New York, on or about the
twenty-eighth day of May, in the year of our Lord one thou*
sadeight hundred and fifty-seven, did make and execute a 10
otain deed of assignment for the benefit of his creditors,
a sone of them, in pursuance of the laws of the state of
NewYork, the date whereof is the day and year above men-
tiored wherein the said John Whittemore, survivor of John
Whittemore and  Company, was the party of the first part,
adWilliam Kumbell and David Y. Freeman, of the city,
ownty, and state of New York, were the parties of the
saodpart; in and by which deed of assignment the said
amWhittemore, for a consideration in the said deed men-
tioned and expressed, to wit, the sum of one dollar, lawful 20
nmorey of the United States, to him in hand paid by the said
paties of the second part in the said deed of assignment
mertioned, did grant, bargain, sell, assign, and transfer, unto

% said William Kumbell and David V. Freeman, certain
fads or parcels of land and premises, situate in the state of

ork, and also the following described tract of land
g1 Poises, situate, lying*and being in the city of Pater-
jomthe county of Passaic, and state of New Jersey. Be-
atthe northeast corner of the lot heretofore conveyed

HaeES1H Useful Manufactures to the 30
er oolen Factory, which corner is four hundred and

AN
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fifteen feet and six inches northerly from Boudinot stres,
thence running westerly along said Beaver Woolen Factory
lot one hundred feet to the northwest corner of said lat;
thence, northerly at right angles seventy feet, more or less,
to the Passaic river; thence, easterly down the said riverae
hundred feet; and thence, southerly seventy feet to the pace
of beginning. And also, all the stock in trade, tools, inple-
"ments, machinery, goods manufactured and unmanufactured,
and in process of manufacture, and all notes, bills, des
10 choses in action, and demands whatsoever, and all other po-
perty whatsoever belonging to the said firm of John Whitte-
more and Company, or to the said John Whittemore as suh
survivor or otherwise, except his household furniture, ad
all books of account, vouchers, and securities relating there-
to; to have and to hold the same unto the said parties oftre
second part to the said deed, their heirs, executors, admnis-
trators, and assigns forever, in trust, that they sell and ds
pose of all real estate thereby conveyed, and give good ad
sufficient deeds therefor, and sell all other property therey
20 assigned, and collect and receive all moneys due and to gov
due on the notes, bills, dues, and demands thereby assigned;
and that they apply the net proceeds of such sales and od-
lections, in the first place, to the payment of the expenses of
drawing the said deed of assignment and the actual expenses
attending the execution thereof; and in the next place, thet
they pay the several persons and parties named in the sted-
ule hereto annexed, marked A, the amounts set oppcsite
their respective names, or so much of said amounts as shoud
be actually due to them after applying all securities or tras-
30 fers or mortgages which either of them might hold fort e
payment of any indebtedness due to them; provided how
over, that iu case the said proceeds should not be sufficien
to pay the several persons in Schedule A, after applying &8
aforesaid, then the said parties of the second parttopayt e j
same ratably and proportionally. And in the next Pa®
after making such payments as aforesaid, should anyo  j
said proceeds remain, that the said parties of the secon R* ,
should pay the several creditors, and such as should Jea)*
such by reason of any contract then existing oft e 8
40 party of the first part and John Whittemore and Compa
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the amounts of their respective demands, so far as the.said
proceecs would enable them to do, and if not in full, then
ratably and proportionably to the amounts of their respective
demands.  And the said John Whittemore, party of the first
part to the said deed of assignment, did therein and thereby
imevocably make, constitute, and appoint the said William
Kumbell and David V. Freeman his true and lawful attor-
reys, in his name or otherwise, to collect, recover, and re-
ceive the goods, property, claims, and demands thereby as-
signed or intended so to be, and to do and perform all that 10
should be necessary to be done and performed for the con-
verting the said goods or other property into cash, and col-
lecting and receiving the said dues and demands, as fully
adas amply as the said party of the first part to the said
dead could do or perform were he personally present and the
sddassignment had not been made. ~ .

And your orator further shows unto your Honor, that the
sdd deed of assignment was duly executed under the hand
ad seal of the said John Whittemore, party of the first part,
ad under the hand and seal of the said William Kumbell 20
adDavid V. Freeman, parties of the second part, and was
duly acknowledged by the said parties on the twenty-ninth
cy of May, in the year of our Lord one thousand eight
hundred and fifty-seven, before James V. Hyatt, esquire, a
commissioner of deeds of the state of Hew York; and was
do duly acknowledged by the said John Whittemore, the
grantor, on the same day and year last aforesaid, before
Mes B. McClay, esquire, a commissioner, resident in the
dty of New York, duly commissioned and qualified under
t elaws of the state of Hew Jersey to take the acknowledg- 30
met of deeds, &c.; and was duly recorded in the clerk’s
0 ceof the county of Passaic, in this stafe, on the first day
I ure in the year of our Lord one thousand eight hun-
re and fitty-seven; reference to the said deed of assign-
mer, the certificates of acknowledgment, and the certificate

*ecerk °f the county of Passaic thereon, or a duly cer-

e copy thereof now in the custody of your orator, will
"7 % and”™ Wge appear.

tiesa 1°” ora*or farther shows, that the names of the par
di t esums attached to their respective names in the 40
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schedule marked A, annexed to the-said deed hereinbefore
mentioned, are as follows, to wit:

William BEunidll,
rrg] B\/\hﬂermre, %

et B Whittenore,
\NnardCCKaeler - - -

Q=

=T

B
SiSEERuEassEERs
SRIHRSSKHSSSSsSBmN

Patersn ] :

Estate of Jae Mreigy, - -
To which schedule your orator, for greater certainty, e

20 leave to refer, if it he necessary so to do.

And your orator further shows, that the said William
Kumbell, mentioned in the said schedule, is one of the &
signees mentioned in the aforesaid deed of assignment.

And your orator further shows, that on or about te
twelfth day of January, in the 3Ear of our Lord one thou
sand eight hundred and fifty-eight, the said William Kum
bell and David V. Freeman, assignees of the said Jo u
Whittemore, pretending to be seized of an estate in feg, m
the said premises, for the consideration of eight thousan

30 dollars, to them in hand paid by your orator, by dee 0
conveyance under their respective hands and seals, wit au
special covenants of warranty, did grant, bargain, sell, aien,
remise, release, convey, and confirm unto your orator, ”
heirs and assigns forever, all that tract or parcel 0 »
hereinbefore particularly described, situate, lying? an
in the city of Paterson, in the county of Passaic, an
of New Jersey aforesaid.

And your orator further shows, that on the same w
day of January, in the year of our Lord one thousan



hrdedadfifty-adt, the said dsad of o ek
by e sadWlliam Kumbdi and David V. Frearen o
gk, W OlJyackncmle.agma tre
anan ad Wiliam Kunodi Befare Adhdl s
acommssae uchr ad byvrtieof tre lans of tre
o Ny, resicint in tre state of New York, ad
aly rRcdin te derkks office of the county of Pessaic
tre forteath chy of

| ymtre sad I of lad and pramisss herain partiod
Icénhdadme)edtowerau'esafuesa%
I Wdﬁeam_of two thousard ddllars inare ye;r
chetrasd, with
atmmede
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aﬁ&arqa(rﬁwﬁrsm/\s, thet when the said lat of
aTesvere aonveyed to imby the said William40

adLe a
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Kumbell and David V. Freeman as aforesaid, there vesd
two-story Frame building standing in part upon the saidld
of land, and in part upon land belonging to the Society foi
Establishing Useful Manufactures ; which said building ked
long been used as a mill for the manufacture of card dah
ing, and for other manufacturing purposes; that prior tote
purchase by, and conveyance of the said premises to yar
orator as aforesaid, all the machinery and fixtures which red
before been in the said building were removed therefrom

10 leaving the same a mere shell and in a dilapidated cod-
tion.

And your orator further shows, that shortly after the pur-
chase and conveyance of the said premises as aforesaid by
him, he put the said building in complete repair, puttingin
new floors and otherwise improving the said property, a ai
very considerable expense and outlay of money, and that Fej
also converted the said building into a flouring mill, putting!
therein, at very great expense to himself, several run of soel
and all kinds of machinery and fixtures necessary and proper

20 for the successful manufacture of flour and feed, and tet
your orator has been for several years last past, and still i
engaged in the business of manufacturing flour and feedinl
the said mill.

And your orator further shows unto your Honor, that trel
machinery in said mill has always been run by water poner, 1
and that the property in the said water power and the rigt |
to use the same, are in your orator, and were acquired byhiml
by a perpetual lease from the Society for Establishing Useful |
Manufactures, renewable every twenty-one years.

30 And your orator further shows, that the building standing j
upon the said lot of land, and used as a flouring mill by j
your orator as aforesaid, is about sixty feet long by thirty-1

two feet wide, more or less, and that the easterly ~ne3"..0j
lot of land herein described and conveyed by the said 1 |

liam Kumbell and David V. Freeman to your orator afoe |
said, runs nearly through the middle of said building, leaving |
about sixteen feet in width, and the whole of the lengtho t el
same standing upon land which your orator holds un e
lease from the Society for Establishing Useful Manpmct  *»1
40 and to which the said John Whittemore or the said lia j
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Knmbell and David V, Freeman never had, or pretended to
hae any title. >V, . mn

I And your orator further shows, that on or about the twen-
twthird day of June last, one Samuel Anable recovered a
judgment, in the Supreme Court of Judicature of the State
[of New Jersey, against the said John Whittemore, for the
[Bum of uine hundred and three dollars and forty-three cents
'debt, and four dollars costs, or some other sum, upon which
eaid judgment awrit of fierifacias de bonis etterris was issued
out of said court, directed and delivered to William Douglass, 10
then sheriff of the county of Passaic; and that the said Wil-
liam Douglass, sheriff ascaforesaid, has levied upon the said
Idof land and premises of your orator, so conveyed to him
by the said William Kuhibill and David V. Freeman, under
and by virtue of the said writ of execution, as the property
;dfthe said John Whittemore.

Ad your orator further shows, that oil or about the
[twenty-third day of Juue, in the year of our Lord one thou-
sadeight hundred and sixty-three, one Edward W. Walker
recovered a judgment in the Supreme Court of Judicature 20
of the State of New Jersey, against the said John Whitte-
inug, for the sum of one thousand six hundred and twenty-
Ifour dollars debt and costs, or some other sum, upon which
sdjudgment a writ of fierifacias de bonis etterris was issued,
| atofsaid court, directed and delivered to William Douglass,
[then sheriff of the county of Passaic; and that the said
william Douglass, sheriff as aforesaid, has levied upon the
sdlat of land and premises of your orator, under and by
Wite of the said writ of execution, as the property of the
& Whittemore. 30

A your orator further shows, that on or about the eighth
® My, in the year of our Lord one thousand eight
Whired and sixty-three, one Ezra P. Howard recovered a
AN Mrert *n the Supreme Court of Judicature of the State
0 ewlJersey, against the said John Whittemore, for the

Un 8even hundred and ninety-nine dollars debt and *
C19 80me other sum, upon which said judgment a writ
87.ai JadVb de bonis et terris was afterwards issued out of

? oourhdirected and delivered to the sheriff of the county
assaic, or to some other sheriff. 40

B
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And your orator further show», that he is informed ad
believes it to be true, that the said last mentioned wwit of
execution was afterwards returned to the said court unsatis-
fied, in whole or in part; and that a® altiasfierifacias debom
et terris was afterwards issued out of said court, and celivered
to William Douglass, then sheriff of the county of Passaic;
and that the said William Douglass, sheriff as aforesaid, res
levied upon the said lot of land and premises under and by
virtue of the said last mentioned writ of execution, itstre

10 property of the said John Whittemore,

And your orator further shows unto your Honor, that o
or about the thirtieth day of September, in the year of ar
Lord ono thousand eight hundred and sixty-three, one Hies
Hempstead recovered a judgment in the Supreme Court of
J udicature of the State of New Jersey, against the saidJomn
Whittemore, for the sum of six hundred and fifteen ddlars
debt and costs, or some other sum, upon which said judg-
ment a writ offieri fiacias de*bonis et ternsxes* issued and &
livered to William Douglass, then sheriff of the county of

2D Passaic, to be executed ; and that the said William Douglass,
sheriff as aforesaid, has levied upon your orator’s said lot of
land audi premises, under and by- virtue of the said wit f
execution, as the property of the said John Whittemore.
. And your orator further shows, that ho is informed and
believes and therefore charges the tact to be* that the said
Samuel Anable, Edward W. Walker, Ezra P. Howard, and
Elias Hempstead, all reside in some foreign state or country,
and not in. the state of New Jersey, and that neither ofthe®
was a citizen of this state at the time or since the debt fof
30 which his said judgment against the said; John Whittemor«
Wa& recovered, as h(?relnbefore stated, as contracted.
nd your orator further shows and' charges the sect to
that he a&echkud&m ints [8COVe] ed bg the said
Ezra Howard, a r}d Elsg
empstead agamst the- sa|d ofin Whittemore, as aforesl |

were* copfessed by the said John Wh|tlﬁmo lh 0 Mem A

spect |ve¥ and your orator expressly charges, that t1e
Judgments were* and each* of them Was. rauautent an
aod confessed for no good or legal consideration® an

40 lien upon your orator’s said premises.
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And your orator further shows, that the said William
Douglass, sheriff as aforesaid, on or about the twelfth day of
Cctober last, advertised the said lot of land and premises of
your orator, so purchased from the said William Kumbell
ad David V. Freeman, as aforesaid, for sale under the afore-
said respective writs of execution, and that he has adjourned
the sale of said premises until the sixth day of February in-
dtant, at which time he threatens to sell*the same by public
auction, to the highest bidder, and to make, execute, and
celiver a deed therefor to the purchaser.

Ad your orator shows unto your Honor, that he is the
true,lawful, and right owner of all and singular the said lot
ofland and premises, with the appurtenances so conveyed to
himby the said William Kumbell and David V. Freeman, as
aforesaid, and the said John Whittemore has no right, title,
arinterest in the same.

And yolk orator further show's, that the said William Dou-
dass has not any just right or lawful authority, either as
[ sheriff of the county of Passaic, under and by virtue of the
sad writs of execution or otherwise, to levy upon, advertise
forsale, sell or Convey, or in any other manner to interfere
with your orator’s said property $ and that such levying
upn, advertising for sale, and threatening to sell your ora-
tor's said land and premises, puts a cloud upon the title of
yaur orator, greatly reduces the value of the said premises
Tithe estimation of other people, and, if persisted in, will
prevert your orator from selling and disposing of the same,
if heshould desire so to do, in so advantageous a manner as
he otherwise might and could do.

20

And your orator further show’s unto your Honor and in* 30

tods that if the aforesaid deed of conveyance and assign-
nieit) made by the said John Whittemore, -as aforesaid,, to
tre said William Kumbell and David Y. Freeman, is legally
eledtive or void, or if the said deed of conveyance from the
said William Kumbell and David Y. Freeman to your orator
athe said land and premises, should he held to be defee-

6 or insufficient to convey any title in the said premises

yaur orator, yet that your orator is entitled to reliefin the
Irsnuses in this honorable court.

Ol your orator further shows, that he believes it to be 40
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true and therefore charges the fact to be, that the &idJdn
Whittemore, William Kumbell, David V. Freeman, Sams
Anable, Edward W. Walker, Ezra P. Howard, Elias Hnp-
stead, and William Douglass, are combining and confedera-
ting together with divers other persons, whose names are u+
known to your orator, to defraud your orator out of the lage
sums of money paid by your orator to the said William Kum
bell and David V. Freeman, as the consideration morey for
the said lot of land and premises so conveyed to your aa
10 tor by them, and wrongfully and unjustly to deprive yor
orator of the large improvements, fixtures, aud nechirery,
now owned by your orator and by him put in and upon tre
said premises, and greatly to depreciate your orator’s sad
property, break up and destroy his business, and inmpoverish
and wholly ruin him, and also to defraud your orator of e
said sum of two thousand dollars, with the interest thereon,
so paid by your orator to the said Mary Morrell, ill sttisfac-
tion of the said mortgage held by her upon the said premiss
when purchased by and conveyed to your orator, as doe
20 said.

And your orator further shows, that he is informed ad
believes it to be true and therefore charges the fact tole
that either the whole or a large part of the sum of six thou-
sand dollars of the said purchase money, so paid byyar
orator to said assignees for the said land aud premises, W
received and appropriated by them, or one of them, to their
own use or to the payment of his or their individual dam
or claims against the said Whittemore; and your orator
claims and insists that the said John Whittemore, andt 6

30 said William Kumbell and David V. Freeman, are boun
equity and good conscience to indemnify, save, and eam
your orator against any and all claims and demands o
creditors of the said John Whittemore, as liens upon”
said premises, and to protect him in the peaceable an cu
enjoyment of the said premises against all such clairs, i
there be.

And your orator further shows, that he has r" - te
and in a friendly manner applied to the said Jo n ,
more, William Kumbell, aud David V. Freeman,

40 Anable, Edward W. Walker, Ezra P. Howard, Elias
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stead, and William Douglass* or some or one of them, and re-
quested them or some one of them, to desist and refrain from
advertising or selling your orator’s said land and premises
under the said respective writs of execution or any or either
of them, or in any other manner from interfering with your
orator’s said premises. And your orator well hoped that no
disputes would have arisen touching your orator’s said land
and premises or his title thereto, or his right to the peace-
able and quiet enjoyment of the same, but that the defend-
ants would have complied with such reasonable request of10
your orator, as in conscience and equity they ought to have
dore.

But now so it is, may it please your Honor, that the said
John Ywhittemore, William Kumbell, David V. Freeman,
Samel Anable, Edward W. Walker, Ezra P. Howard, Elias
Henpstead, and William Douglass, combining and confed-
erating together, and with divers persons at present unknown
to your orator, whose names, when discovered, your orator
prays he may be at liberty to insert herein, with apt and pro-
per words to charge them as parties defendant hereto, and 20
contriving how to wrong and injure your orator in the prem-
ixs, they, the said defendants, absolutely refuse to comply7
with such request, and they at times pretend that the said
John Whittemore never did make, execute, and deliver to
t e said William Kumbell and David V. Freeman the said
od of assignment and conveyance hereinbefore men-
tioned, or any deed of assignment and conveyance for the
&dlot of land and premises of your orator, and that the
sdWilliam Kumbell and David Y. Freeman never did
ma g, execute, and deliver to your orator the said deed of 39
conveyane” or any other deed & conveyance for the said lot

an and premises of your orator, and that your orator
jfverpaid to them, the said William Kumbell and David Y.
N amen, the said sum of six thousand dollars of considera-
te mPre™°rm other sum of money for the said premises,
te@A  wbereo™ 3Pur orator expressly charges to be

orv - " °tber t*mes they pretend that the said deed of
tothe~ ass’gnment from the said John Whittemore

nlent {Hiam.E:Umbell and David Y * Freeman>is fraud-
au votbor ®insufficient to pass any title to the said 40
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lot of land land premises of your orator; and that the &d
William Kurnbell and David V, Freeman never had ay
legal title to the said land and premises under the said ced
of assignment and conveyance to them, or otherwise; ad
that the said deed of conveyance from the said William Kura-
bell and David Y. Freeman to your orator, is fraudulent @
void, or was given for no good or legal consideration, te
contrary of all which your orator expressly charges to e
true. And at other times they give out and pretend thet tre

10 title to the said lot of land and premises so purchased fram
the said Kumbell and Freeman of your orator, is in te
said John Whittemore and not in your orator, or that hetes
Some right, property, or interest in the said premises; wheress
your orator expressly charges the contrary thereof to be tne
And at other times they give out and pretend that the sad
sum of six thousand dollars, part of the said sum of eight
thousand dollars, the purchase money of the said land ad
premises, was not received by the said Kumbell and Free-
man, and appropriated by them, or either of them, to their

20 own use or to the payment of his or their individual dam
or claims against the said John Whittemore; whereas your
orator expressly charges the contrary thereof to be e
And at other times they pretend that the said Wlliam
Douglass, as sheriff of the county of Passaic, never did lew
upon the premises of your orator under and by virtue of te
said writs of execution, or any other writs of execution, &
the property of the said John Whittemore, and that he rever
did advertise or threaten to sell the same, or in any ot e
manner to interfere With your orator’s said property, tite,

30 mid estate ; whereas your orator expressly charges the em
trary thereof to be true.

All which actings and doings of the said defendants w
contrary to equity and good conscience, and tend to
manifest wrong, injury, and oppression of your orator.

In consideration whereof, and forasmuch as your ora”
is entirely remediless in the premises accordingtot e
rules of the common law, and can only have relie ina
of equity, where matters of this nature are propery *
zable and relievable; to the end, therefore, that the

40 Whittemore, William Kumbell, David Y. Feaa,
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Aliable, Edward W. Walker, Ezra P. Howard*, Elias Hemp-
stead, and; William Douglass, and the rest of the confeder-
ates, when discovered, may, upon their several ands respective
corporal oaths, full, true, direct, and perfect answer make to
al and singular the matters hereinbefore stated and charged,
asfully and particularly as if the same were hereinafter re-
peated, and they thereunto distinctly interrogated, and that
not only as to the best of their respective knowledge- and
remembrance, but also: as to the best of their several and
respective information, hearsay, or belief; and more especially 10
that they may answer and set forth whether the said John
Whittemore did not make, execute, and deliver onto* the said
Eumbell and Freeman, as assignees of the said Whittemore,
such deed of assignment, or a deed of assignment of such
purport and effect as is hereinbefore stated ; and whether the
said William Eumbell and David Y. Freeman did make, e
eaue, and deliver to your orator a, deed of conveyance of
such date, for such consideration, for the same lot of land
ad premises, and of such general purport and effect as is
hereinbefore stated, or not; and whether the consideration 20
fiiaey, of eight thousand dollars, mentioned in the said deed
conveyance, has been paid or not, and to whom, and when,
a howthe same was paid, and whether the said premises
were conveyed to. your orator subject to an encumbrance by
mortgage of two thousand dollars, or some; other encumb-
raxe and, if any, what encumbrance, whether by mort-
ceeorjudg,”, ™ and for what amount; and if by mortgage
J om  8ame was given, and whether the said! encumb-
rance has since been, paid, and by whom”® and if the. said
We ae money, or any part thereof, was; paid in. cash to*the 30
m H an(l Freeman by your oratorj. whether the
i eE Parti thereof and if any, how much was aps
dad 1 ~ or either of them to: his or their own in>
tle Jh tbe payment and satisfaction,, either in
dam°~a 3 Mart’ Prvate claims and demands, or
gitteratf ,eman™  the said.Kum.belb and Freeman, or of

Whitterrore@il ~ against the said John

at U rthe sa® Samuel Anable,.Edward W. Walk-
oward, and Elias Hempstead, are citizens, of 40
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- the state of Kew Jersey or of some foreign state or country,
end of what state or country, and in what particular city’
town, or place they now reside, respectively, and if they or
either of them are citizens of the state of New Jersey, when
he or they became so. And whether the said John Whitte-
more is indebted to them, respectively, in the respective
sums for which the aforesaid respective judgments were con
fessed, or in any other sums, arid when and for what the

-said indebtedness accrued, and Whether the same has not

10 been paid or secured, in whole or in part, and whether the
said indebtedness, if any there be, has not been settled by
compromise or otherwise, and discharged; and that they
and each of them may set forth a full and perfect copy of
their and each of their respective accounts, notes, bonds,
bills, writings obligatory, or other evidence of indebtedness
against -the said John Whittemore, upon which the said
judgments, respectively, were confessed, and the items of the
account or accounts, and true consideration, if any there be,
of any note or notes, bond or bonds, bill or bills, or other

20 writings upon which the said judgments, respectively, were
entered or confessed, and a true copy of all credits, endorse-
ments, or payments thereon. And that the said William
Douglass, sheriff as aforesaid, may be restrained from any
further advertising and from selling your orator’s said lot of
land and premises, and from all further interference with
your orator’s said premises under the said respective writs of
execution. And that the said John Whittemore, William
Kumbell, and David V. Freeman, or some or one ofthem, may
be decreed fo pay and satisfy the said respective judgments

0 of the said Samuel Anable, Edward W. Walker, Ezra P.
Howard, and Elias Hempstead, or, if in the opinion of this
honorable court the aforesaid deed of conveyance from the
said John Whittemore to the said Kumbell and Freeman is
void, or for any cause insufficient to pass the title to yonr
orator’s said lot of land and premises, or that your orators
title from said Kumbell and Freeman to said premises is in
any manner defective, that the said John Whittemore, Wil-
liam Kumbell, and David V. Freeman, may be decreed to
perfect the same, or to refund to your orator the said sumat

40 eight thousand dollars of purchase money so paid by your
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orator for the said premises, and to pay to your orator all
aoss, charges, and expenses for improvements upon the said
premises, and to indemnify your orator against all loss and
dameges by reason of such defective title, and that your
orgtor may have such other and further relief in the prem-
isss as the nature of his case shall require, and as to your
Honor shall seem meet.

My it please your Honor, the premises considered, to
grant to your orator not only the state’s writ of injunction,
issuing out of and under the seal of this honorable court, to
ke directed to the said John Whittemore, William Kumbell,
David V. Freeman, Samuel Anable, Edward W. Walker,
EzaP. Howard, Elias Hempstead, and William Douglass,
restraining them and each of them, from selling the lot of
land and premises aforesaid, and from any further advertis-
ig or in any manner interfering therewith ; but also a writ
a wits of subpoena of the state of Hew Jersey, to be di-
reded to the said John Whittemore, William Kumbell,
David V. Freeman, Samuel Anable, Edward W. Walker,

10

EzxaP. Howard, Elias Hempstead, and William Douglass, 20

therein and thereby commanding them and each of them,
d a certain day and under a certain penalty therein to be
exqressed, personally to be and appear before your Honor
mithis honorable court, then and there to answer the prem-
iss, and to stand to, abide, and perform such decree as to
jour Honor shall seem meet, &c., and your orator, as in duty
ouud, will ever pray, &.
SOCRATES TUTTLE,
Solicitor for and of counsel with complainant.

Sate of New Jersey, ss.—John Bentley, the complainant 30

oe named, being duly sworn according to law, doth de-

ok~ K *kat matters and things set forth in the
"eg°mg bill of complaint, so far as they relate to his own

oA LE ax* 80 "ar as relates fo the acts of others, he
?é:é\es them 1o be true, } '

sheriff @*?nent farther says—that William Douglass, late

he hao™ *h COUNt™  Pa88aic, lately told deponent that

teSn U dx severa® writs of execution, issued out of
renie Court of the State of Hew Jersey, one in favor

c
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of Samuel Anabfe above named, one in favor of Ednad
W. Walker above named, one in favor of Ezra P. Hwad
above named,, and one in favor of Elias Hempstead dne
named, all against John Whittemore above named, and tret
he had levied upon deponent’s lot of land and premises &
scribed in the foregoing bill of complaint, and that heves
going to sell the same under the said writs of execution &
the property of the said John Whittemore, and that heles
published an advertisement for the sale of the same, ad
10 threatens to sell on Saturday next; that since deponent pu-
chased said premises, he has expended upon them four thou-
sand dollars and upwards in fixed machinery and inmprove-
ments, and has paid oft*a mortgage given by said hitte-
more upon them, for the sum of two thousand dollars.

John Bentley.

Sworn and subscribed, February 8d, 1864, before ne, &
Paterson.
Wm. Giednitn, MG

On filing this bill let an injunction issue pursuant totre
20 prayer thereof.

February 4th, 1864.
HENRY W. GREEN, G

Order* for Injunction.
[Filed February 4, 1864.]

Upon reading the bill of complaint in this cause and te
affidavit thereunto annexed, and on motionot 1° °’

me saia mil ana amaavit an injuuouuu ww -
to the prayer of the said bill.

30 Hated February 4th, 1864.
HENRY W. GREEN, G
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Answer of Samuel Anable.
[Filed April 28, F86C]

In Chancery m New Jersey,

[Treasner of Samuel Anable, -ore of the defendants to the hill
of complaint of John Bentley, complainant.

The defendant, now and at all times hereafter saving and
ireseving to himself all benefit and advantage of exception to
Itte meny errors, uncertainties, and other imperfections in the
conplainant’s said bill of complaint contained, for answer

thereunto, or unto so much and such parts thereof as this de-

penclnt is advised is or are material or necessary for him to
jmele answer unto, answering, says—he admits that on or
lantthe twenty-eighth day of May, in the year ofourLordone
Ithassand eight hundred and fifty-seven, John Whittemore,
jsunivar of John Whittemore and Company, in the said bill
[remed, did make and execute to William Kurabell and
iCaid V. Freeman, therein also named, a deed of assign-
jwent of such date and purport as in the said bill set forth,
r & & the same is therein set forth; and that the same
| Vi acknowledged by the said John Whittemore and re-
mdd as in the said bill stated; but this defendant denies
tret the said deed was duly acknowledged by the said Wil-
liamKurabell and David V. Freeman, parties of the second
[t thereto, and says, that their acknowledgment was not
tden before an officer authorized by the laws of New Jersey
[otake the same, nor taken in the manner required by the
|ed~\NE aud he also denies that the said deed of assign-
pent ever did or could take effect or operate as a valid or
j & alignment or conveyance of that portion of the
pgeerty or premises therein described, situated and lying in
P®slate of New Jersey, or of any estate, right, title, or in-
| retof the said John Whittemore, survivor as aforesaid, in
lint 1P for*onj inasmuch as the said deed of assignment,

KaBIROM808 conlravened the lawa of the said state of
, W ersgy, as this defendant submits and hereinafter more

particularly shows.

10

20

80
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And this defendant further answering says, he also adnits
that the names of the parties and the sums attached to their
respective names in the schedule marked A, referred to iu
the said deed of assignment and thereto annexed, are & &t
forth in the said bill, so far as the same are therein set forth;
and that William Kumbell, named in the said schedule, is
one of the assignees mentioned in the said deed of assigt+
ment.

And this defendant further answering says, he also adits
10 that on or about the twelfth day of January, in the year of
» our Lord one thousand eight hundred and fifty-eight, tre
said William Kumbell and David V. Freeman mede, ee
cuted, and delivered a deed of conveyance to the said com
plainant, of such date and purport and for such corsidera
tion as set forth in the said bill, so far as the same is therein
set forth ; and that the same was acknowledged and recorded,
as in the said bill stated; but whether such consideration,
or any part thereof, was actually paid, or if paid, when, how
or to whom the same was paid, this defendant does not know

20 and has not been informed, save by the said hill, and the re-

citals in the said deed to the said complainant, and camnat
set forth as to his belief, or otherwise; and he denies thet
the last mentioned deed took effect or operated to conveyor
transfer the land and premises therein described, or ay
estate, right, title, or interest in or to the same, the said par-
ties of the first part thereto not being legally seized of the
said land and premises, or having any such estate, rigt,
title, or interest therein or thereto, as this defendant submits.

And this defendant further answering says, he admits thet

30 on or about the nineteenth day of May, in the year of ar

Lord one thousand eight hundred and fifty-five, the &
John Whittemore made, executed, and delivered {0 ay
Morrell, in the said bill named, an indenture of MOtage 0
such date, purport, and effect as in the said bill set foit ,
far as the same is therein set forth; that the said mOrt™ e
was acknowledged and registered and recorded as 11
said bill stated, and was a lien upon the premises

in the said deed to the said complainant; and thatt e »
deed to the said complainant was made subjectto 6 *

40 eurabrance of the said mortgage; but whether t e su
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two thousand dollars intended to be secured by the said
mortgage was unpaid or not} at the time the said deed of
conveyance to the said complainant was executed and deliv-
aed or what sum was then due and unpaid thereon, this
defendent knows not, and has not been informed, save by
tre complainant’s said bill and the statements or recitals in
tresaid last mentioned deed, and cannot set forth as to his
belief or otherwise; and he further saith, that he has been
inforred, and believes it to be true, that on or about the
twenty-seventh day of May, in the year of our Lord one 10
thousand eight hundred and sixty-three, the said mortgage,
D& aforesaid given by the said John Whittemore to the
sad Mary Morrell, was cancelled of record, from which cir-
cuvstance he thinks it probable and believes that the whole
of the principal and interest due thereon has been paid, and
tret it may have been paid by the said complainant; but
whether paid or not by the said complainant, or by whom-,'
how or at what particular time prior to the date last afore-
sadthe same was paid, this defendant has no knowledge or
informetion, save that derived from the said bill, and cannot 20
& forth as to his belief or otherwise.

And this defendant further answering says, be admits that
athe time of the execution and delivery of the said deed
tothe said complainant, for the lot of land therein and in
tre said bill described, there was a two story frame building
standiug thereon ; but this defendant does not know and
Fes not been informed, save by the said bill of complaint,
ad cannot set forth as to his belief or otherwise, whether
a nat the said building stood, in part, upon land belonging
tothe Society for Establishing Useful Manufactures, in said 30
ill named, or otherwise ; norwhether or not the said build-
Inghad been used for the purposes in the said bill alleged,
wior what purposes the same was used, nor whether or not,
prior to the execution and delivery of the said deed to the
@ complainant, all or any part of the machinery and fix-
ues ad been removed therefrom, leaving the same in the
an ition in the said bill stated, nor whether or not the said *

ainant, as alleged in the said bill, repaired or improved
o dte or converted the same into a flouring mill,

enaU lerem machinery or fixtures, or has been, was, or is 40
&p in manufacturing flour or feed in the said mill.
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And this defendant further answering says, he does
know and has never been informed, save by the said hil,
and cannot set forth as to his belief or otherwise, whether
or not the machinery in the said building or mill, as alleged
in the said bill of complaint, has always been run by water
power, or how long the same has been so run; nor whether
or not the property in the said water power, or right to ue
the same, is or was in the said complainant, or was acquired
by him by a perpetual lease, as in the said bill alleged, a

10 otherwise; nor whether or not the said building is of tre
dimensions mentioned in the said bill, or the easterly line of
the said lot runs as stated in the said hill, or leaves apart
thereof standing on land held by the said complainant under
a lease from the Society for Establishing Useful Manufac-
tures, or otherwise.

And this defendant further answering says, he adinmits
that Ezra P. Howard, Edward W, Walker, and Elias Hrp*
stead, in the said bill named, did, respectively, recover judg-
ments in the Supreme Court of Judicature of the State of

20 Hew Jersey, by confession, at the times and for the amounts
in the said bill mentioned, respectively; and that writs of
fierifacias de bonis ei ierris were issued on the said judgments,
respectively, and delivered to William Douglass, then sheriff
of the county of Passaic, in the said bill named; and thet
the said William Douglass, as such sheriff, under and by
virtue of the said writs, and that of this defendant, herein
after mentioned, levied on and advertised for sale, ast e
property of the said John Whitternore, the lot of land an
premises described in the said (deed of conveyance to t e

20 said complainant, and by him alleged in the said bill to
Ms own property«. .

And this defendant further answering says, that
as stated In said bill, that this defendant, on or a ®
twenty-third day of June, in the year of our
thousand eight hundred and sixty-three, recover aj®
merit hy confession in the said Supreme Court agains
said John Whitternore, for the sum of nine hundre
seven dollars and forty-three cents, debt an 0os
forth in the said bill,;; and that a writ of fieri faern n

40 ct ierris was issued thereon, as in the said bill naenilon *



23

delivered to the said William DeegTass, sheriff of the county
of Passaic, who, as such sheriff, under and by virtue thereof,
levied on the said lot of land and premises described in the
sad deed to the said complainant, as the property of the said
John W hittemore. .

And this defendant further answering says* that it is
e, as charged in the said bill, that he resides oat of the
date of New Jersey (being a resident of the city of Albany,
inthe county of Albany and state of New York)* and was
nat, when the debt on which his said judgment was founded, 10
acaed or was contracted, and has not been since, a citizen

j of the said state; hut this defendant does not know and has
rever been informed, and cannot set forth as to his belief or

| otherwise, whether or not the said Ezra P. Howard, “Edward
W Walker, and Elias Hempstead, or either of them, reside

| aever resided in the said state, or are or ever have been

| dtizers thereof; this defendant having no acquaintance and

I rever having communicated with them or either of them,

| adbeing utterly ignorant as to their residences or citizem-

| dip and each and all of them being entire strangers to this 20
Cefenchrt.

And this defendant further answering says, that he knows
natand has never been informed, and cannot set forth as to
belief or otherwise, whether or not the said judgments of
te said Ezra P. Howard, Edward W. Walker, and Elias
Hempstead, or either of them, were fraudulent or void, or
oonfessed for no good or legal consideration, or are no liens
athe said lot of land and premises, as charged in the said bill;
hut he denies that the said charge is true in any particular or
respect as to the said judgment of this defendant, and says 30
tretthe said John Whittemore was at the time the said judg-
met wes confessed, and is now justly indebted to this de-
fendart in the sum for which the same was confessed, being
theamount due on a certain judgment obtained by this de-
fendlrt against the said John Whittemore in the Superior
Court of the City of New York, on or about the sixteenth
% of June, in the year of our Lord one thousand eight
hundred and sixty-three, for the sum of nine hundred and
three dollars and forty-three cents, on a promissory note
gvenand made by the said John Whittemore and Company 40
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(whom the said John Whittemore had survived), to this d=
fendant, for goods sold and delivered by this defendant to
the said John Whittemore and Company, at their request.

And this defendant further answering says, that no pat
of the said indebtedness has been paid or secured, othennise
than by the said judgment so as aforesaid confessed to this
defendant, by the said John Whittemore, and that the sae
or any part thereof has not been settled or discharged by
compromise or otherwise.

And this defendant further answering says, that he hes in
the schedule to this his answer annexed or undenwritten,
and which he prays may be taken as a part hereof, set forth,
according to the best and utmost of his knowledge, informe-
tion; remembrance, and belief, a full, true, and perfect a»
stract of the judgment last described, also a copy of the said
promissory note whereon the same was founded, and of the
items of the account of goods sold and delivered, for which
the said note was given, and also of all credits, endorse-
ments, and payments thereon, respectively. And although

20 the record of the last mentioned judgment, or a copy theredf,

is not in the possession or under the control of this defend-
ant, yet he will procure and produce a copy thereof, if the
same should be required by the said complainant.

And this defendant further answering says, he adnits
that the said William Douglass, sheriff as aforesaid, as stated
in the said bill, advertised for sale the said lot of land ad
premises so as aforesaid levied on under the said exec
tions, adjourned the sale thereof, as in the said bill alleged,
and that he declared his purpose to sell the said premises to

30 the highest bidder therefor, and to make, execute, and de-

liver a deed therefor to the purchaser thereof; but this e
fendant does not know and has not been informed, sae y
the said bill of complaint, and cannot set forth as to hfe e
lief or otherwise, whether the said sheriff “threatene  jj
sell the said premises or manifested his determination to s
the same, otherwise than by advertisements set up an PL
lished according to the requirements of the laws of t e sai

state of New Jersey. D Co
And this defendant further answering, submitsan 1V

40 that there is no truth in the assumptions and assertions
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the said bill, that the said complainant is the true, lawful,
and right owner of the land and premises with the appurte-
nauces, so advertised by the said sheriff to be sold, or that the
gid John Whittemore has no right, title, or interest in the
game or that the said William Douglass has just right or
lanful authority to levy upon, advertise for sale, sell or con*
&, or in any manner to interfere with the said property.

And this defendant further answering, submits and insists,
tret the said deed of assignment from the said John Whitte-
more,survivor of John Whittemore and Company, was made
tohinder, delay, and defraud the creditors of the said John
Whittemore aforesaid, or some of them, including this de-
fendart, and was not made for the equal benefit of all the
creditors of the said assignor, in proportion to their several
demancts, but for the special benefit of a part thereof, and
preferred some of the said creditors over others, providing
ad requiring that some of said creditors should he first paid
adhave a greater proportion in respect of their claims than
ohers, in open violation and contravention of the laws of
tresaid state of New Jersey, and that the same was fraudu-
lert and wholly void, and did not pass, convey, or transfer
tre estate, right, title, or interest of the said John Whitte-
nmorein or to the land and premises so levied on and adver-
tissd to be sold as aforesaid ; and he further submits and in-
sgs that the said William Kumbell and David V. Freeman,
areither of them, had no estate, right, title, or interest in or
tothe said premises, and did not nor could convey or trans-
fer the same or any estate, right, title, or interest therein or
thereto to the said complainant, who was well aware or
hound to know, and should have known the illegal character
a the said deed of assignment, and that by the laws of the
sdstate of New Jersey it was void and utterly ineffectual
totransfer the premises in question.

And this defendant further answering says, he did not
coe in under the-said-assignmenty or submit to or acguiesce
inthe same, or presentVhis cbaim or demand or any $8f
— tothe assignees for payment or settlement, or other-
v and he submits and insists that he ought not to be,
ad Pnot bairshupaejpipediced, ior dnyansev eeatetdey thp
S e 3?as§i'gnment, arid that this defendant’sjudgment

D

20

30

me
40
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first above described, from the time of the entry thereof in
the said Supreme Court, became and was a lawful and \dlid
ben for the full amount thereof on the land and premises 0
levied on; and that the said William Douglass, as suh
sheriff under the said execution, so as aforesaid issued an
the said judgment, and directed and delivered to him, hed
notonly ajust right and lawful authority, but it was his duty
to levy upon, advertise for sale, and sell the said property.
And this defendant further answering says, that he does
10 not know and has never been informed, save by the sd
bill, and cannot set forth as to his belief or otherwise, whether
or not the said sum of six thousand dollars alleged in the
said bilf to- have been paid by the said complainant to the
said assignees, or any part thereof, was received and appro-
priated by them or either of them, to their own use or the
use of either of them, or to the payment of their individual
claims, or the individual claim of either of them against the
said John Whittemore,
And this defendant denies all and all manner of unlawful
20 combination and confederacy wherewith he is by the said
bill charged, without this, that there is any other metter,
cause, or thing in the said complainant’s said bill of com
plaint contained, material or necessary for this defendant to
make answer unto, and not herein and hereby well and suf-
ficiently answered, confessed, traversed, and avoided or de-
nied, is true, to the knowledge or belief of this defendant;
all which matters and things this defendant is ready ad
willing to aver, maintain, and prove, as this honorable court
shall direct, and humbly prays to be hence dismissed, with
30 his reasonable costs and charges in this behalf most wong-

fully sustained.
Sam’l Anable.

JOHN W. TAYLOR,
Solicitor and of counsel with the defendart.

State of New Y”ork, county of New York, ss—Samuel
Anable, the defendant above named, being duly sworn, on
his oath saith—that the matters and things in the foregoing
answer set forth, so far as they relate to his own acts are
true, and so far as they7relate to the acts and deeds of others,

40 he believes them to be true. Sam’l Anable.
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Saom and subscribed, this 27th day of April, a. a. 1864,

before e
Charles N ettleton,
Cmissiaerfor New Jersey in andfor the city and county
of New York in the state of New York. ~

Schedule referred to in the foregoing answer.

1. Items of account.
185 Nov. 28. John Whittemore & Son,
Bought of Samuel Anable.

1% Sides curried leather, @ $4, . - $620 00 10
12 |bs. Splits, @ 5 cts. - - - 6 10
@m, - - - - - . 25 .
$626 35
2. Copyof noe.
6D New York Nov. 28 1956

Sx months after date we promise to pay to the order of
SmA Anable, six hundred and twenty-six 35-100 dollars,
a Mechanics Bank, value received.

(Slgned) John W hittemore.

3. Abstract of judgment.
m I[P -ties against whom judgments havh been ob-

van " " John Whittemore, survivor, &c.
taired "artIGS whi08e favor judgments have been ob-
8 Samuel Anable.
TimgedShinng) T 16 1963 1Qgg' ' $903.43
Attorneysname . T.n W N
Office nf +u B. G. Wild.
Kﬂ%r& June 18{htlf§6§uperlor Court of the City of
tre Dockptt ioreS°ing is a correct transcript from ;

ket of J*gments kept in my office.
Rob't D. Livingston, Clerk.

bowe is the schedule referred to in the foregoing answer.
Sam’l Anable.
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Answer of E. W. Walker.
.[Filed April 28, 1864.]

In Chancery of New Jersey.

The answer of Ebenezer W. Walker (in the bill called Ednard
W. Walker), one of the defendants, to the hill of conplaintg
John Bentleycomplainant.

This defendant, now and at all times hereafter saving ad
reserving to himself all benefit and advantage of exception
to the many errors, uncertainties, and other imperfections in

10 the complainant’s said bill of complaint contained, for asner
thereunto, or unto so much and such parts thereof as this c&
fendant is advised is or are material or necessary for himto
make answer unto, answering, says—he admits that, on
about the twenty-eighth day of May, in the year of our Lad
one thousand eight hundred and fifty-seven, John Whitte-
tnore, survivor of John Whittemore and Company, in trei
said bill named, did make and execute to William Kunbell
and David Y. Freeman, therein also named, a deed of &
signment of such date and purport ,as in the said bill &

20 forth, and that the same was acknowledged by the said Jo nj
Whittemore, and recorded as in the said bill stated; butt is
defendant denies that the said deed was duly acknowle ¢
by the said William Kumbell and David Y. Freeman, pa j
ties of the second part thereto, and says that their ac row,
ledgment was not taken before an officer authorize y
laws of New Jersey to take the same, nor taken int em
ner required by the said laws; and he also denies t a”j
said deed of assignment ever did or could ta € e e® ]
operate as a valid or effectual assignment or conveyan™»

30 that portion of the property or premises therein P
situated and lying in the state of New
estate, right, title, or interest of the said Jo® AN
survivor as aforesaid, in or to such portion, inasmu " e
said deed of assignment, in its provisions, con-J J
laws of the said state of New Jersey, as this ee
mits and hereinafter more particularly shows.
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konad Fes revar e infamed save by tre sad 4ll,
o st fath s o his belief arareryise, Wether o
ritrenachrary intie sad bullding ar mill, as aleged in
flesadbll of andaint, hes dvays leen n by Water-
[ve; arroviag e sane hes lean o ruy orwnether
ordt tre gty in tre said waterHoner, ar the rigt o
jetresg 1Isaves inte sad conplainant, or wWas &
anedlyhmbyapeeid leee, & Intre sad hll &
aarevis, rorwhether ot the sad bullding is
dnarsas netiared in the sad hill, o the esstery 10
red tresad it rusas saed intre sad hll, or leavss a
treredf Sarding an lard held by the said coglairent
Uredraleese framy ety for Esadishing Usefl Ve
adrawe

Fe%@cn a tretines ad for tre aourts in the sad

mentioned respectively, and that writs of fieri facias de 2
riset termis were issued on the said judgments respectively,
|nd delivered to William Douglass, then sheriff of the county
If Passaic, in the said bill named ; and that the said William
iJoglass, as such sheriff, under and by virtue of the said
pnt8and that of this defendant, hereinafter mentioned, levied
F adadvertised for sale, as the property of the said John
| ittemore, the lot of land and premises described in the
|' j&d conveyance to the said complainant, and by him
11 X" e 8ldd bill to be his own property?
m  J3defendant further answering says, that.it is true, 3
L r |~ the 8aid bill’ that this defendant, on or about thé
Land I' i~ jfL°f June'ip the year °f our Lord one thou'
L ¢ ? e« urYed and sixty-three, recovered ajudgment,
[Bm fexlond against the said John Whittemore; for the
[litu JJ?  hundred and twenty-four dollars, as set forth
L : , 15and that a writ of fieri facias de bonis et terris
esshl ffhf ! On’ and delivered m the said William Dou-
juter anl? K 9 1 8aid countJ of Passaic, who, as such sheriff,
adpema” T tle. thereof, levied on the said lot of land

Uinant @ descnbed hi the said deed to the said com- 4
e property of the said John Whittémore.
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according to the best of his knowledge, information, remem-
brance, and belief, a full, true, and perfect copy of the items
of the accounts of goods sold and delivered as aforesaid, and
also of all credits and payments thereon.

And this defendant further answering says, he admits that
the said William Douglass, sheriff as aforesaid, as stated in
the said bill, advertised for sale the said lot of land and
premises so as aforesaid levied on under the said executions,
adjoumed the sale thereof as iu the said bill alleged, and
[thet he declared his purpose to sell the said premises to the
; highest bidder therefor, and to make, execute, and deliver a
deed therefor to the purchaser thereof; but this defendant
does not know and has not been informed, save by the said
hill of complaint, and cannot set forth as to his belief or
otherwise, whether the said sheriff “ threatened” to sell the
I sid premises, or manifested his determination to sell the
| sare otherwise than by advertisements set up and published,
| according to the requirements of the laws of the said state
of New Jersey.

And this defendant further answering, submits and insists,
thet there is no truth in the assumptions and assertions in
the said bill that the said complainant is the true, lawful,
ad right owner of the land and premises, with the appurte-
nences so advertised by the said sheriff to be sold, or that
the said John Whittemore has no right, title, or interest in
the same, or that the said William Douglass has no just
right or lawful authority to levy upon, advertise for sale,
&l or convey, or in any manner to interfere with the said
property.

Andthis defendant further answering, submits and insists,
that the said deed of assignment from the said John Whitte-
nmoe, survivor of John Whittemore and Company, was
made to hinder, delay, and defraud the creditors of the said
John Whittemore aforesaid, or some of them, including this
defencnt, and was not made for the equal benefit of all the

areditorsof the said assignor iu proportion to their several de-
manck, but for the special benefit of a part thereof, and prefer-
sore of said creditors over others, providing and requir-

Ingthat some of said creditors should be first paid and have a

10
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30

gredter proportion in respect of their claims than others, in 40
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And this defendant denies all and all manner of unlawful
combination and confederacy, wherewith he is by the said
bill charged, without this, that there is any other matter,
e or thing in the said complainants said bill of com-
plaint contained, material or necessary for this defendant to
meke answer unto, and not herein and hereby well and suf-
ficiently answered, confessed, traversed and avoided, or de-
nied, is true, to the knowledge or belief of this defendant;
dl which matters and things this defendant is ready and

willing to aver, maintain, and prove, as this honorable court jH|

gl direct, and humbly prays to be hence dismissed, with
his reasonable costs and charges in this behalf most wrong-
fully sustained.

E benezer W. W alker.

JOHN W. TAYLOR,
Solicitor and of counselfor the defendant.

State of Rhode Island, county of Providence, ss.—Ebene-
zerW. Walker, above named, being duly sworn, on his oath
saith—that the matters and things in the foregoing answer
« forth, so far as they relate to his own acts, are true, and
ofar as they relate to the acts of others, he believes them
to be true.

E benezer W. Walker.

Snwom and subscribed, this 21st day of April, a. . 1864,
Jefore me.

Henry Martin,
|| commissioner of the state of New Jersey, for the state
of Rhode Island.

20
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Schedule referred to in the. foregoing answer.

1856.

Oct. 18.
tl I

“ 23

“ 28

185T.
10 Jan. 19.

Mar. 8.
a n

“ 4
April 13.

u h

“ 18

n
20

a

a
a

12
10
10
5
9
1
15

4
10

6
12

lamb

calf
sheep

calf
n

a

sheep
calf
sheep

calf
sheep

c

Messrs. John Whittemore & Co.,

To E. W. Walker, Dr.

it
ii
a

a
a

P

QD

H,

18,
71

22,
22,
18,

24,

24,

To 20 doz. sheep skins, @ $6, 1120.00
42.00
$16200

198.00
18.00

96.00

60.00

144.00
72.00

Average date sold, Feb. 1857, at 6 months.

1863.

June 1. To 5years and 10 months int. to date,

18000
700
11000

21600
00

15600

21600

$1200.00

42000

.The foregoing is the schedule referred to in the foregoing

answer.

\

Ebenezer W. W

Irca

Iker.
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Answer of Ezra 12 Howard..

[Filed April 28, 1864.]

INn Chancery of New Jersey.

The aeAer of Ezra P. Howard ore of the defendants, to the
kll of coplaint of John Bentley, complainart.

This defendant, now and at all times hereafter, saving and
reserving to himself all benefit and advantage of exception
tothe many errors, uncertainties, and other imperfections in
the complainant’s said bill of complaint contained, for answer
thereunto, or unto so much and such parts thereof as this de-10
fenchnt is advised is or are material or necessary for him to
meke answer unto, answering says—he admits that on or
oot the twenty-eighth day of May, in the year of our Lord
aethousand eight hundred and fifty-seven, John Whitte-
nore, survivor of John Whittemore and Company, in the
sadbill named, did make and execute to William Kumbell
adDavid Y. Freeman, therein also named, a deed of assign-
ment of such date and purport as in the said bill set forth, so
far s the same is therein set forth ; and that the same was
acknomedged by the said John Whittemore, aud recorded 20
sinthe said bill stated ; but this defendant denies that the
sad deed was duly acknowledged by the said William Kum-
kell and David Y. Freeman, parties of the second part thereto,
and says that their acknowledgment was not taken before an
offier authorized by the laws of New Jersey to take the
save, nor taken in the manner required by the said laws;
ad he also denies that the said deed Qfassignment ever did
orcould take effect or operate as a valid or effectual assign-
mertor conveyance ofthat portion of the property or premises
therein described, situated and lying in the state of New Jer- 30
sy, or of any estate, right, title, or interest of the said John
Whittemore, survivor as aforesaid, in or to such portion ; in-
asmuch as the said deed of assignment, in its provisions,
contravened the laws of the said state of New Jersey, as this
defendant submits and hereinafter more particularly shows.

Audthis defendant further answering says, he also admits



that the names of the parties and the sums attached to their
respective names, in the schedule marked A, referred to in
the said deed of assignment and thereto annexed, are asset
forth in the said bill, so far as the Same are therein &
. forth, and that William Kumbell, named in the said schecle,
is One of the assignees mentioned in the said deed of &
signaient.
And this defendant further answering says, he also admits
that on'or about the twelfth day of January, in the year of
10 our Lord one thousand eight hundred and fifty-eight, the said
William Kumbell and David V* Freeman made, executed,
and delivered a deed of conveyance to the said conplainant,
of such date and purport, and for such consideration as st
forth in the said bill, so fat as the same is therein set fath;
and that the same was acknowledged and recorded as in the
said bill stated ; but whether such consideration, or any part
thereof, was actually paid* or if paid, when, how, or towom
thé same was paid, this defendant does not know and hes
not been informed* save by the said bill and the recitals in
20 the said deed to the Said complainant, and cannot set fath
as to his belief or otherwise * and he denies that the last men
tioned deed took effect or operated to convey or transfer the
land and premises therein described, or any estate, right, title,
Or interest, in or to the same* the said parties of the first part
thereto not being legally seized of the said land and premi-
ses, or having any such estate, right, title, or interest therein
or thereto, as this defendant submits*
And this defendant further answering says, he admits
that on or about the nineteenth day of May, in the year of
30 our Lord one thousand eight hundred and fifty-five, the said
John Whittemore made, executed, and delivered to May
Morrell, in the said bill named, an indenture of mortgage of
such date, purport, and effect as in the said bill set forth, 0
far as the same is therein set forth ; that the said mortgage
Was acknowledged, and registered or recorded, as in the s
bill stated, and was a lien upon the premises described w
the said deed to the said complainant, and that the s
deed to the said complainant was made subject to
encumbrance Of the said mortgage ; but whether the sunj
40 of two thousand dollars, intended to be secured by the w
mortgage, was unpaid or not at the time the said ee



conveyance to the said complainant was executed and de*
livered, or what sum was then due and unpaid thereon, this
defendant knows not and has not been informed, save % the
corplainant’s said bill, and the statements or recitals in the
lsst mentioned deed, and cannot set forth as to his belief or
otherwise; and he further saith, that he has been informed
ad believes it to be true, that on or about the twenty-seventh
cyof May, in the year «of our Lord one thousand eight
hundred and sixtysthree, the said mortgage, so as aforesaid
gven by the said John Whittemore to the said Mary Morrell,
vescancelled of record, from which circumstance he thinks
it probeble and believes that the whole of the principal and
interest due thereon has been paid, and that it may have
ben paid by the said complainant; but whether paid or not
kythe said complainant, or by whom, how, or at what par-
ticular time prior to the date last aforesaid the same was paid,
this defendant has no knowledge or information, save that
crived from the said bill, and cannot set forth as to his
belief or otherwise.

And this defendant further answering says, be admits that
athetime of the execution and delivery of the said deed
tothe said complainant for the lot of land therein-and in the
sd bill described, there was a two-story frame building
dading thereon-; but this defendant does not know and
hesnat been informed, save by the said bill of complaint,
adcannot set forth as to bis belief or otherwise, whether
wrno*Nie s&*  building stood in part upon land belonging
tothe Society for Establishing Useful Manufactures in said
v naned, or otherwise; nor whether or not the said bu-ild-

I lng adbeen used for the purposes in the said bill alleged,
a o what purposes the same was used, nor whether or not,
priortothe execution and delivery of the said deed »othe said

j 2P anant, all or any part of the machinery and fixtures
I efn removed therefrom, leaving the same in the con-

m the said bill stated; nor whether or not the said
ther A a™eSe(l in the said bill, repaired or improved
Ajl&  wilding, or converted the same -into a flouring
a ig°r ~ut herein machinery or fixtures, or has been, was,
mll e e* m manuia«turing flour or feed in the said

d this defendant further answering says, he does not
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know, and has never been informed, save by the said bill, and
cannot set forth as to his belief or otherwise, whether a
not the machinery in the said building or mill, as alleged
in the said bill of complaint, has always been run by water
power, or how long the same has been so run; nor whether
or n°t the property in the said water power, or the right o
use the same, is or was in the said complainant, or was
acquired by him by a perpetual lease, as in the Said hil
alleged, or otherwise; nor whether or not the said building
is of the dimensions mentioned in the said bill, or the east-
erly line of the said lot runs as stated in the said bill, o
leaves a part thereof standing on land held by the said com
plainant under a lease from the Society for Establishing
Useful Manufactures, or otherwise.

And this defendant further answering says, he adnits
that Samuel Anable, Edward W. Walker, and Elias Hnp-
stead, in the said bill named, did, respectively, recower
judgments in the Supreme Court of Judicature of the Sae
of JSTew Jersey, by confession, at the times and for the
amounts in the said bill mentioned, respectively, and thet
writs offieri facias de bonis et terris were issued on the sd
judgments, respectively? and delivered™ to William Douglass,
sheriff of the county of Passaic, in the said bill named;
and that the said William Douglass, as such sheriff, under
and by virtue of the said writs, and that of this defendant
hereinafter mentioned, levied on and advertised for sae, &
the property of the said John Whittemore, the lot of lad
and premises described in said deed of conveyance tothe
said complainant, and by him alleged in the said hill toke
his own property.

And this defendant further answering says, that it is true,
as stated in the said bill, that this defendant, on or about the
eighth day of May, in the year of our Lord one thousand
eight hundred and sixty-three, recovered a judgment by
confession in the said Supreme Court against the said John
Whittemore, for the sum of seven hundred and ninety-nine
dollars, debt and costs, as set forth in the said bill; and that
a writ of fieri facias de bonis et terris was issued thereon an
returned unsatisfied, as stated in the said bill; and also, that j
an alias writ of execution, as in the said bill mentioned, was
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issued on the said judgment of this defendant, on or about
the ninth day of June, in the year of our Lord one thousand
eight hundred and sixty-three, and delivered to the said
William Douglass, sheriff of the said county of Passaic,
who, as such sheriff, under and by virtue thereof, levied on
the said lot of land and premises described in the said deed
to the said complainant as the property of the said John
Whittemore.

I And this defendant further answering says, that it is true
acharged in the said bill, that he resides out of the state
ofNew Jersey, (being a resident of the town of Washington,
|inthe county of Sullivan, and state of New Hampshire),
ladwes not, when the debt on which his said judgment was
founckd, accrued, or was contracted, and has not been since
acitizen of the said state; but this defendant does not
kow and has never been informed, and cannot set forth as
tohis belief or otherwise, whether or not the said Samuel
Areble, Edward W. Walker, and Elias Hempstead, or either
dfthem reside or ever resided in the said state, or are or
e have been citizens thereof; this defendant having no
acueintance and never having communicated with them or
either of them, and being utterly ignorant as to their resi-
daoss or citizenship, and each and all of them being entire
strangers to this defendant.

Andthis defendant further answering says, that he knows
notand has never been informed, and cannot set forth as to
his belief or otherwise, whether or not the said judgments
°fthe said Samuel Anable, Edward W. Walker, and Elias
Hempstead, or either of them, were fraudulent or void, or
confessed for no good or legal consideration, or are no liens
°nthe said lot of land and premises, as charged in the said
hill; but he denies that the said charge is true in any par-
ticular or respect as to the said judgment of this defendant,
and says that the said John Whittemore was, at the time
sdjudgment was confessed, and is now, justly indebted to
t is defendant in the sum for which the said judgment was
confessed, being the amount due on four certain judgments,
0taiQd by this defendant against the said John Whitte-
(oe>es Allows, viz. one for two hundred and sixty dollars

10

20

30

an forty cents, entered or docketed in the District Court of 40

F
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fbe City of New York, for the first judicial district, na
about the seventh day of December, in the year of our Lad
one thousand eight hundred and fifty-nine; another for trree
hundred and fifty-seven dollars and twenty nine @t
entered or docketed in the Marine Court of the City of New
York, on or about the sixteenth day of July, in the yeard
our Lord one thousand eight hundred and sixty; another for
nineteen dollars and twenty-one cents, entered or dodeted
in the Court of Common Pleas of the City and County o

id New York, in the state of New York, on or about the eigh
teenth day of July, in the year of our Lord one thousard
eight hundred and sixty” and the other for twenty-one dd-
lars and thirty-six cents, entered or docketed in the same
court, on the -same day; the two first mentioned judgrments
being founded respectively on two promissory notes, gien
arid made by the said John Whittemore and Conpay
(whom the said John Whittemore had survived) to this
defendant, for goods sold and delivered by this defendant to

- the said John Whittemore and Company, at their request;

20 and the two last mentioned judgments being for costs of
reversal, on appeal, of two prior judgments rendered in tre
said Marine Court and District Court, respectively, in faar
of the said John Whittemore, in the suits brought iu te
said courts by this defendant, on the said promissory notes
respectively.

And this defendant further answering says, that no part
of the said indebtedness has been paid or secured, othennise
than by the said judgment so as aforesaid confessed to this
defendant by the said John Whittemore, and that the sare

g0 or any part thereof has not been settled or discharged by
compromise or otherwise.

And this defendant further answering says, that he hes
in the schedule to this his answer annexed or underwritten,
and which he prays may be taken as a part hereof, set forth,
according to the best and utmost of his knowledge, informa-
tion, remembrance, and belief, full, true, and perfect abstracts
of the four judgments last described ; also copies of the i
promissory notes, whereon the same were respectivey
founded, and of the items of the accounts of goods sold an

40 delivered, for which the said notes were respectively given,
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ad also of all credits, endorsements, and payments thereon,
respectively; and although he has not the records of the
said judgments or copies thereof, in his custody or under
bis control, he is ready and willing to procure and produce
exenplified copies thereof, if the said complainant shall
recuire the same.

And this defendant further answering says, he admits
thet the said William Douglass, sheriff as aforesaid, as stated
inthe said bill, advertised for sale the said lot of land and
premises so as aforesaid levied on under the said execu-
tiars, adjourned the sale thereof, as in the said bill alleged,
adthat he declared his purpose to sell the said premises to
tre highest bidder therefor, and to mate, execute, and
deliver a deed therefor to the purchaser thereof; but this
defendant does not know and has not been informed, save
:bythe said bill of complaint, and cannot set forth, as to his
belief or otherwise, whether the said sheriff “ threatened ”
ol the said premises, or manifested his determination to
4l the same, otherwise than by advertisements set up and
| published according to the requirements of the laws of the
sd state of New Jersey.

And this defendant further answering submits and insists,
| thet there is no truth in the assumptions and assertions in

| tre said hill that the said complainant is the true, lawful,
| adright owner of the land and premises, with the appur-
tenances, so advertised by the said sheriff to be sold, or that
tresaid John Whittemore has no right, title, or interest in
tre sae, or that the said William Douglass has no just
rightor lawful authority to levy upon, advertise for sale, sell
gwmm or in any manner to interfere with the said prop-

ud this defendant further answering submits and insists,
tiat the said deed of assignment from the said John Whitte-
nfre, survivor of John Whittemore and Company, was

Joh"OH H b and defraud the creditors of the said
on Whittemore, or some of them, including this defend-

ja'l I WS n°~ Ina”e “or eOual benefit of all the cred-
IS0 8aid assignor in proportion to their several de-

fergg N N jaf sPec’a” benefit of a part thereof, and pre-
some of said creditors over others, providing and
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requiring that some of said creditors should be first paid ad
have a greater proportion in respect of their clains ten
others, in open violation and contravention of the lans of
the said state of New Jersey, and that the same wes frauc
ulent and wholly void, and did not pass, convey, or trarsfer
the estate, right, title, or interest of the said John Whitte*
more in or to the lands and premises so levied on and adver-
tised to be sold as aforesaid ; and he further submits and in-
sists that the said William Kumbell and David V. Freenan,

10 or either of them, had no estate, right, title or interest ina
to the said premises, and did not nor could convey or tras-
fer the same or any estate, right, title, or interest thereina
thereto to the said complainant, who was well anere o
bound to know, and should have known the illegal ad
fraudulent character of the said deed of assignment, ad
that by the laws of the said state of New Jersey it wes \ad
and utterly ineffectual to transfer the premises in qes
tion.

And this defendant further answering says, he did mt

20 come in under the said assignment, or submit to or acoui-
esce in the same, or present his claim or demand, or ay
part thereof, to the said assignees for payment or settlerrent,
or otherwise; and he submits and insists, that he ought ot
to be, and is not, bound, prejudiced, or in anywise affected
by the said deed of assignment; and that this defendants
judgment first above described, from the time of the enry
thereof in the said Supreme Court, became and was a lanful
and valid lien for the full amount thereof on the land ad
premises so levied on; and that the said William Douglass,

30 as such sheriff, under the said execution so as aforesa
issued on the said judgment, and directed and delivere to
him, had not only a iust right and lawful authority, but it
was bis duty to levy upon, advertise for sale, and %
said property.

And this defendant further answering says, that he os
not know and has never been informed, save byt e si
bill, and cannot set Forth as to his belief or otherwis’,
whether or not the said sum of six thousand dollars, a e *
in the said bill to have been paid by the said complainan

40 the said assignees, or any part thereof, .was received an
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propriated by them or either of them, to their own use or
tothe use of either of them, or to the payment of their in-
dividual claims or the individual claim of either of them,
against the said John Whittemore.

And this defendant denies all and all manner of unlawful
combination and confederacy, wherewith he is by the said
hill charged, without this, that there is any other matter, m
case, or thing in the said complainant’s said bill of com-
plaint contained, material or necessary for this defendant to
meke answer unto, and not herein and hereby well and suffi-10
ciently answered, confessed, traversed and avoided, or denied,
is true, to the knowledge or belief of this defendant; all
which matters and things this defendant is ready and willing
to aver, maintain, and prove, as this honorable court shall
direct, and humbly prays to be hence dismissed with his
reasonable costs and charges in this behalf most wrongfully
Sustained.

Ezra P. Howard.

JOHN W. TAYLOR,
Solicitor and of counselfor the defendant. 20

State of Massachusetts, county of Suffolk, city of Boston,
ss—Ezra P. Howard, the above named defendant, being duly
snam, on his oath saith—that the matters and things set
fothin the above answer, so far as they relate to his own
ads are true, and so far as they relate to the acts of others
he believes them |0 be true.

Ezra P. Howard.

Saom and subscribed, this 21st day of April, a. d. 1864,
before me.

Geo. T. AnGell, 30
Commissiorer of the state of New Jersey,. resident in said Suf-
folk county, duly qualified Commissioner of the State of New
Jersey in said Suffolk, to take depositions, affidavits, <t
[rsl Witness my hand and official seal, at said
Boston, this April 21st, 1864.
Geo. T. Angell,
Commissioner of New Jersey, in Boston.
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Schedule referred to in the foregoing answer.

1. Copy of account.
1856. John Whittemore & Co.,

Bought of E. P. Hownard.

Nov, 17. 10519 doz. No. 9 card boards, @ 3, $ra
| 152/j « *“ 10 « “ « 360, g
& M 61 boxes, e pal
Dec, 9 200 doz, No. 10 card boards, @ % 2O
ff B 48 boxes, * 21c, 1008
' %‘? 200 doz. No. 10 card boards, @ 36¢, 200
48 boxes, 21, 108
1857.
Jan. 28, The young Mr. \whittemore was here
and I let him baye cash (to get home
with), 10m
Feb, 4. 200 doz, No. 10 card boards, @ 36c, 720
U 48 boxes, “ ol 1008
March 7. 200 doz. No. 10 card boards, “ 36 70
Voo L9906« d 9 o« “ 3% AP
€ 1t 71 poxes, “ 21, 1a
April 9. 800 doz. No. 10 card boards, “ 36c, 1B
< 72 boxes, A e, BR
66D
1856.
Nov.  Cr. by freight paid, $45,81
Bee. $ “ u u j203
1857.
Jan. Or. by freight paid, 11.86
March. u *“ “ « 17.70
April. <« « « 17.46
104.36

$501.59
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2. Copies of Notes*

[i]
$280.1°n New Y ork, 15 December, 1856.
Sx mouths after date, we promise to pay to the order of
I. P. Howard, two hundred and eighty dollars, at the Me-
dents’ Bank, value received.
(Signed,) John W hittemore K CO.
Due Jane 18.

[2]
PN Po New Y ork, March 23d, 1857. 10
Sxmonths after date, we promise to pay to the order of
E P. Howard, two hundred and eleven T dollars, at thé
Mechanics’ Bank, value received.

(Signed,) John W nhittemore & Q0.
Due Sept. 23—26.
[3]
ABSTRACTS OF JUDGMENTS.

Against whom, - - John Whittemore, survivor* &c.
Inwhose favor, - - Ezra P. Howard*
Mhere perfected, - 1st Judicial District, N. Y. 20
When perfected, - - - - 1859, Dec. 7,
Transcript filed, - - J - 1859, Dec. 8.
Dareges and COSES, - oo $260.40

City and county of New York, county clerk’s office, ss.—
Y @ill7 W. Genet, clerk of the city and county of New
oKcertify that the above is a true and correct extract

ramthe Docket of Transcripts kept in my office.
W York* March 31, 1864.

H. W. Genet, Clerk.
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Against whom, - - John Whittemore, survivor, &
In whose favor, - - - - - Ezra P. Howard!
Where perfected, - - - - . Marine, M.
When perfected, - . ) 1860, July 1B
Transcript filed, - - . . . 1860 Ju, 1
M e - 9%

Damages and costs, S . $H/D
ATOTNEY i D. G V\nd

City and county of New York, county clerk’s office, ss.-

10 I, Henry W. Genet, clerk of the city and county of New

York, certify that the above is a true and correct extract
from the Docket of Transcripts kept in my office.

New York, March 30, 1864.
H. W. Genet, dak

Against whom, - John Whittemore, survivor, &, respt
In whose favor, - - . Ezra P. Howard, applt
Where perfected, e Common Pleas, N Y.
When perfected, . . . . . i860, July 18
H. M. i, 1046

20 Transcript filed , .o 1860, July 19
H. M. . . . . . . . . 1
Damages and c 0 s ts ........................................... $1914
ATLOINEY i - - D. G Wild

City and county of New York, county clerk’s office, s—
I, Henry W. Genet, clerk of the city and county of New
York, certify that the above is a true and correct extract
from the Docket of Transcripts kept in my office.
New York, March 30, 1864.
H. W. Genet, Qak

30 Against whom, - John Whittemore, survivor, &, respt
In whose favor, - - Ezra P. Howard, appl it
Where perfected, - - - Common Pleas, N. Y.
When perfected, - - - - 1860, July 18°
HM - - - - - - - -
Transcript filed, - - - - - 1860, Jily A

adms’ ) . . -)’))’f\.l}w
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Gity and county of New York, county clerk’s office, ss.—
| Henry W. Genet, clerk of the city and county of New
Yok certify that the above is a true and correct extract
franthe Docket of Transcripts kept in my office.

New York, March 30, 1864.

H. W. Genert, Clerk.

The foregoing is the schedule referred to in the prece-
dingand annexed answer.

Ezra P. Howard.

Answer of Elias Hempstead.
[Filed April 28, 1864.]

In Chancery op New Jersey.

Trearsner of Elias Hempstead, one of the defendants, to the hill
of complaint of John Bentley, complainant.

This defendant now and at all times hereafter, saving and
reserving unto himselfall benefit and advantage of exception
tothe many errors, uncertainties, and other imperfections in
trecomplainant’s said bill of complaint contained, for answer
lereunto, or unto so much and such parts thereof as this
defencirt is advised is or are material or necessarv for him

, onor

uaj ut may, m me year oi our Lord

(re thousand eight hundred and fifty-seven, John Whitte-
fiiag 8urviver of John Whittemore and Company, in the
m m ® n| make and execute to William Kumbell
J avidV. Freeman, therein also named, a deed of assign-
met of such date and purport as in the said bill set forth,
HBBKgi sarne  therein set forth ; and that the same was

siNt! é\lll ﬂ\ J°hn Whittemore, and recorded

10

20

sai’™d m M  Sa*c*’ but this defendant denies that the 30

talland D*18d°ly ackn°wledged by the said William Kum-

ag& T~ “reeraan>Parties ofthe second part thereto,
as t at their acknowledgment was not taken before

G
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an officer authorized by the laws of New Jersey to take te
same, nor taken in the manner required by the said las,
and he also denies that the said deed of assignment, ever dd
or could take effect or operate as a valid or effectual assignment
or conveyance of that portion of the property or pemiss
therein described, situated and lying in the state of NewJa-
sey, or of any estate, right, title, or interest of the said Jdn
Whittemrore, survivor as aforesaid, in or to such portin
inasmuch as the said deed of assignment, in its provisias,
10 contravend the laws of the said state of New Jersey, & this
defendant submitsland hereinafter more particularly Jons

And this defendant further answering says, he also adrits
that the names of the parties and the sums attached to their
respective names in the schedule marked A, referred tointre
said deed of assignment and thereto annexed, are as set fath
in the said bill, so far as the same are therein set forth, ad
that William Kumbell, named in the said schedule, is oed
the assignees mentioned in the said deed of assignment.

And this defendant further answering says, he also adits

20 that on or about the twelfth day of January, in the year of
our Lard one thousand eight hundred and fifty-eight, tre j
said William Kumbell and David V, Freeman, made, execu-:
ted, and delivered a deed of conveyance to the said com
plainant, of such date and purport, and for such consideration,
as set forth in the said bill, so far as the same is therein & ;
forth ; and that the same was acknowledged and recorded &
in the said”bill stated; but whether,such consideration, a
any part thereof, was actually paid, or if paid, when, how
or to whom the same was paid, this defendant does not know

30 and has not been informed, save by the said bill and the re-
citals in the said deed to the said complainant, and cannot
set forth as to his belief or otherwise ; and he denies that the
last mentioned deed took effect or operated to comey o
transfer the land and premises therein described, or any estate,
right, title, or interest therein or thereto as this defendan
submits.

And this defendant further answering says, he admits tha,
on or about the nineteenth day7of May, in the year of
Lord one thousand eight hundred and fifty-five, the-

40 John Whittemore made, executed, and delivered to ay i
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Morrell, in the said bill named, an indenture of mortgage, of
auch date, purport, and effect, ns in the said bill set forth, so
far as the same is therein set forth ; that the said® mortgage
was acknowledged, and registered or recorded as in the said
bill stated, and was a lien upon the premises described in the
sad deed to the said complainant; and that the said deed to
the said complainant was made subject to the encumbrance
ofthe said mortgage ,; but whether the sum of two thousand
dollars, intended to be secured by the said mortgage, was un-

peidor not at the time the said deed of conveyance to the said 10

lcomplainant was executed and delivered, or what sum was
then due and unpaid thereon, this defendant kn ows not and
hes not been informed, save by the complainant’s said bill
ad the statements or recitals in the last mentioned deed,
adcannot set forth, as to his belief or otherwise; and he
farther saith; that he has been informed and believes it to be
e that on or about the twenty-seventh day of May, in the
year of our Lord one thousand eight hundred and sixty-three,
| tesaid mortgage, so as aforesaid given by the said John

Whittenore to the said Mary Morrell, was cancelled of 20

I record; from which circumstance he thinks it probable and
| believes that the whole of the principal and interest due

thereon has been paid, and that it may have been paid by
| ttesaid complainant; but whether paid or not by the said
| complainent, or by whom, how, or at what particular time
| pricr to the date last aforesaid the same was paid, this de-
j fendant has no knowledge or information, save that derived

| komthe said bill, and cannot set forth as to his belief or
| aherwnise

And this defendant further answering says, he admits that 30

I thetime of the execution and delivery of the said deed to
m” &l complainant for the lot of land therein and in the
I &d bill described, there was a two story frame building
| stading thereon ; but this defendant does not know and has
I Rtbeen informed, save by the said bill of complaint, and
| camat set forth as to his belief or otherwise, whether or not
I e building stood in part upon the land belonging to
I 1eSocietyfor Establishing Useful Manufactures, in said bill

firie , or otherwise; nor whether or not the said building

a been used for the purposes in the said bill alleged, or for 40



what purposes the same was used, nor whether or nat, piar
to the execution and delivery of the said deed to the sad
complainant, all or any part of the machinery and fixures
had been removed therefrom, leaving the same in the ant
dition in the bill stated ; nor whether or not the said com
plainant, as alleged in the said bill, repaired or inproved
the said building, or converted the same into a flouring mill,
or put therein machinery or fixtures, or has been, wes, oris
engaged in manufacturing flour or feed in the said mill.

10 And this defendant further answering says, he does i
know, and has never been informed, save by the said hill, ad
cannot set forth as to his belief or otherwise, whether or ot
the machinery in the said building, or mill, as alleged in
the said bill of complaint, has always been run by water-
power, or how long the same has been so run ; nor whether
or not the property in the said water-power or the right o
use the same is or was in the said complainant, or wes a&c
quired by'him by a perpetual lease as in the said bill aleged,
or otherwise, nor whether or not the said building is of the

20 dimensions mentioned in the said bill, or the easterly linecf
the lot runs as stated in the said bill, or leaves a part there-
of standing on land held by the said complainant under a
lease from the Society for Establishing Useful Manufactures,
or otherwise.

And this defendant further answering says, he admits that
Samuel Anable, Edward W.- Walker, and Ezra P. Howard,
in the said bill named, did, respectively, recover judgments
in the Supreme Court of Judicature of the State of New Jer-
sey, by confession, at the times and for the amounts in the

30 said bill mentioned, respectively, and that writs offierifadas
de bonis et terris were issued on the said judgments respec-
tively, and delivered to William Douglass, then sheriff of the
county of Passaic, in the said bill named ; and that the sa
William Douglass, as such sheriff; under and by virtue oft e
said writs and that of this defendant hereinafter mentione ,
levied on and advertised for sale, as the property of the sa
John Whittemore, the lot of land and premises descri e i
the said deed of conveyance to the said complainant, an vy
him alleged in the said bill to be his own property.

And this defendant further answering says, that it 8
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as stated in the said bill, that this defendant, on or about the
thirtieth day of September, in the year of our Lord one
thousand eight hundred and sixty-three, recovered a judg-
ment by confession, in the said Supreme Court, against the
said John Whittemore, for the sum of six hundred and fif-
teen dollars and thirty cents, debt and costs, as set forth in
the said bill; and that a writ offierifacias de bonis et terris was
issued thereon as in the said bill mentioned, and delivered to
the said William Douglass, sheriff of the said county of
Passaic, who, as such sheriff, under and by virtue thereof, 10
levied on the said lot of land and premises described in the
| said deed to the said complainant, as the property of the said
I John Whittemore.
And this defendant further answering says, that it is true
| &scharged in the said bill, that he resides out of the state of
I NewJersey (being a resident of the city of Brooklyn, in the
I county of Kings, and state of New York), and was not, when
| the debt on which his judgment was founded, accrued or
W contracted, and has not been since a citizen of the said
state; but this defendant does not know and has never been 20
infomred, and cannot set forth as to his belief or otherwise,
whether or not the said Samuel Anable, Edward W. Walker,
adEzraP. Howard, or either of them, reside or ever resided
inthe said state, or are or ever have beemcitizens thereof;
this defendant having no acquaintance, and never having
conmrunicated with them or either of them, and being utterly
ignorart as to their residences or citizenship, and each and
dl of them being entire strangers to this defendant.
And this defendant further answering says, that he knows
nat and has never been informed, and cannot set forth as to 30
| Hi®belief or otherwise, whether or not the said judgments
, °f the said Samuel Anable, Edward W. Walker, and Ezra
P. Howard, or either of them, were fraudulent or void, or
oonfessed for no good or legal consideration, or are no liens
mtre said lot of land and premises, as charged in the said
| iiij buthe denies that the said charge is true in any par»
tieular or respect as to the said judgment of this defendant,
| ad sas that the said John Whittemore wes, at the time
| esaidjudgment was canfessed, and is now, justly indebt-
e tothis defendant in the sum for which the same was con- 40
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fessed, being the amount due on a certain promissory note
given and made by the said John Whittemore to the order of
T. W. Whittemore, for the sum of four hundred and sixty-five
dollars and seventy-one cents, and by the said payee endorsed
to Hoyt Brothers, who endorsed the same to this defendant;
which note, as this defendant has been informed and believes
to be true, was given in settlement at the rate of thirty cents
on the dollar or thereabouts, of an account of said Hoyt Bro-
thers against the said John Whittemore and Company,

10 for goods sold and delivered by said Hoyt Brothers to the
said John Whittemore and Company, (whom the said John
Whittemore had survived), at their request.

And this defendant further answering says, that no part
of the said indebtedness has been paid or secured, otherwise
than by the said judgment so as aforesaid confessed to this
defendant by the said John Whittemore, and that the sare
or any part thereof, has not been settled or discharged by
compromise or otherwise.

And this defendant further answering says, that he hasin

20 the schedule to this his answer annexed or underwritten,
and which he prays may be taken as a part hereof, set forth
according to the best and utmost of his knowledge, informe-
tion, remembrance, and belief, full, true, and perfect copies
of the items of the accounts of goods sold and delivered as
aforesaid, by the said Hoyt Brothers to the said John Whit-
temore and Company, and of the said promissory note given
in settlement thereof as aforesaid, and'also of all credits, e+
dorsements, and payments thereon.

And this defendant further answering says, he admits that

30 the said William Douglass, sheriff as aforesaid, as stated in
the said bill, advertised for sale the said lot of land and
premises so as aforesaid levied on under the said executions,
adjourned the sale thereof as in the said bill alleged, and
that he declared his purpose to sell the said premises to the
highest bidder therefor, and to make, execute, and deliver a
deed therefor to the purchaser thereof; but this defendant
does not know, and has not been informed, save by the sai
bill of complaint, and cannot set forth as to his belie or
otherwise, whether the said sheriff “ threatened to se t'e

40 said premises, or manifested his determination to se
same, otherwise than by advertisements set up and pu is



according to the requirements of the laws of the said state
of New Jersey.

And this defendant further answering, submits and insists,
thet there is no truth in the assumptions arid assertions in
the said bill, that the said complainant is the true, lawful;,
ad right owner of the land and premises with the appurte-
rances, so advertised by the said sheriff to be sold, or that
the said John Whittemore has no right, title, or interest in
the same, or that the said William Douglass has no just right
o lawful authority to levy upon, advertise for sale, sell or
convey, or in any manner to interfere with the said property.

And this defendant further answering, submits and insists*
thet the said deed of assignment from the said John Whitte-
niorg, survivor of John Whittemore and Company, was made
tohinder, delay, and defraud the creditors of the said John
Whittermore aforesaid, or some of them, including this defend-
at,and wes not made for the equal benefit of all the creditors
ofthe said assignor in proportion) to their several demands,
but for the special benefit of a part thereof, and preferred

10

saore of said creditors over others, providing and requiring 20

tret soe of said creditors should be first paid, and have a
greater proportion in respect of their claims than others, in
goen violation and contravention of the laws of the said state
of Naw Jersey, and that the same was fraudulent and wholly

\fL’antj* not pass, convey, or transfer the estate, right,
tite or interest of the said John Whittemore in or to the

& and premises so levied on and advertised to be sold as
oresaid, and he further submits and insists, that the said
> jam Kumbell arid David V. Freeman, or either of them,

|  1D®@tate>right, title, or interest in or to the said prern-

aSan ~ I°t 10 could convey or transfer the same or
yestate, right, title, or interest therein or thereto to the

adlH iN 311 was well aware, or bound to know,

ofthB jH ra known the illegal and fraudulent character

sdl? B W aS8iSnment>and that by the laws of the

tow H 8 Jersey, it was void and utterly ineffectual
Ad T 6m | in «lotion.

carein 1B defendaat further answering says, he did not

ia the J D 6rtbe Said assignment, or submit to or acquiesce

me>or present his claim or demand, or any part 40
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thereof to the said assignees, for payment or settlement a
otherwise; and he submits and insists that he ought not to
be, and is not bound, prejudiced, or in anywise affected by
the said deed of assignment ; and that this defendant’s judy
merit, first above described, from the time of the etry
thereof in the said Supreme Court, became and was a lanful
and valid lien for the full amount thereof, on the land ad
premises so levied on; and that the said William Douglass, &
such sheriff, under the said execution so as aforesaid issued

10 on the said judgment, and directed and delivered to him
had not only ajust right and lawful authority, but it wes his
dutty to levy upon, advertise for sale, and sell the said pro-
perty.

And this defendant further answering says, that he does
not know and has never been informed, save by the said hill,
and cannot set forth, as to his belief or otherwise, whether
or not the said sum of six thousand dollars, alleged inte ]
said bill to have been paid by the said complainant to the
said assignees, or any part thereof, was received and gyro-

20 priated by them, or either of them, to their own use, or tre |
use of either of them, or to the payment of their individual i
claims, or the individual claim of either of them, against |
the said John Whittemore.

And this defendant denies all and all manner of unlawful
combination and confederacy, wherewith he is by the sad j
bill charged, without this, that there is any other metter,
cause, or thing in the said complainant’s said bill of com |
plaint contained, material or necessary for this defendant to
make answer unto, and not herein and hereby well and 3

80 ficiently answered, confessed, traversed, and avoided or d&
nied, is true to the knowledge or belief of this defendant;
all which matters and things this defendant is ready ad
willing to aver, maintain, and prove, as this honorable court
shall direct, and humbly prays to be hence dismissed with
his reasonable costs and charges, in this behalf most wrong-

fully sustained.
E tias H empstead.

JOHN" W. TAYLOR,
Solicitor and of counselfor the defendant-
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State of New Jersey, county of Hudson, ss—Elias Hemp-
seed the defendant in the above answer named, being duly
sworn, 0N his oath saith—that the matters and things therein
iset forth, so for as they relate to his own acts are true, and
ofar asthey relate to the acts of others, he believes them
toke true. |59 )

lias Hempstead.
Swom and subscribed, this 21st day of April, a. d. 1864,

before e, at Jersey City. A. S. Jackson, M. G

Schedule referred to in the foregoing answer.
1. Items of account.

186 John Whittemore & Co.,
To Hoyt Brothers, Dr.

Qt 2. To 15,306 ft. 1] in. belting, 9c., $1377.54

Less 1 . - # 13775
s 10 per ct., $1239.79
Dx 5 To 85 feet 18-inch hemlock,
double belting, $3.64, $309.40
Less 20 per cent, 61.88 20
$247.52
Less 10 per cent., 24.75
222.77
$1462.56

1. Promissory note.
$ N wy New York, February 1st, 1858.
Ten months after date, | promise to- pay to the order of
W Whittemore, four hundred and sixty-five dollars,
\alLe received.
(Slgned) John Whittemore. 30

Endorsed—Pay Hoyt Brothers, or order.
T. W. W hittemore.

Dwyto the order of Elias Hempstead, without recourse.
H oyt B rothers.
Abowe is the schedule referred to in the foregoing answer.

E lias Hempstead,
h
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Answer of William Enmbell and David \V/
Freeman,

[Filed October 25, 1864.]

In Chancery of New Jersey._|

The answer of William Kumbell and David V. Freeman,

of the defendants to the bill of complaint of John Bentley,com
plainant.

These defendants, how and at all times hereafter, saving!
and reserving to themselves all benefit and advantage of e
eeption to the many errors, uncertainties, and imperfections
in the complainant’s said bill of complaint contained, for anj
swer thereunto, or unto so much and such parts thereof a5
these defendants are advised is or are material or necessary!
for them to make answer unto, they answering, say—they!
admit that on or about the twenty-eighth day of May, in the|
year of our Lord one thousand eight hundred and fifty-seven,!
John W hittemore, survivor of John Whbittemore and Oomj
pany, in the said bill named, did make, execute, and deliver!
to these defendants, William Kumbell and David Y. FreeJ
man, therein also named, a deed of assignment of such date,!
purport, and effect as in the said bill set forth, so far as the!
same is therein set forth, and that the same was ackuow-I
ledged and recorded as in the said bill stated.

And these defendants further answering say, that theyj
admit that on or about the twelfth day of January, in the!
year of our Lord one thousand eight hundred and fifty-eight, j
these defendants, William Kumbell and David V. Freeman,
assignees as aforesaid, for the consideration of eight thou-
sand dollars, did grant, bargain, sell, alien, remise, release,j
convey, and confirm to the said John Bentley, his heirs and
assigns, the aforesaid lot of land and premises situate in Pa-
terson, New’ Jersey, subject to the payment of a mortgage
(as stated in said deed), for two thousand dollars, which said |
mortgage was assumed by the said John Bentley, as hy re-
ference to said deed or a certified copy thereof will appear, j
which deed was acknowledged and recorded, as in said bill j
stated. |

And these defendants further answering say, that the said
mortgage for two thousand dollars formed part of the sai
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W%rgﬁe digis QSV\E‘]HI%I’ reesede asn
A S PENNINGTON &8N salicitors.
AS FE\N'\GFCN, Of counsel.

W m, Kumbel,
D. V. Freeman.

S/%gﬁ&mimd lefore e, this 18th chy of Qi
a. d. 3
A P W hitehead,

Commissioner in the state of JSew York for the slate of New
Jersey.

20 Replication.

[Filed October 25, 1864.]
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BoUcitor of complainant.

Answer of William Knmloel-

[Filed January 18, 1865.]
In Chancery of New Jersey.

Tre answer of William Kumbel, to the hill of complaint of John
Bentley, complainant.
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A S PENNINGTON &S

Solicitors and of counsel with the defendant, Wm. Kumbell
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W m. Kumbel.
Snam ard s bsorited Eefore e, o thedity, qarty an
S5 O Naw orke 1 13 G of B B

A F). W hitehead,

Commissioner for the state of New Jersey in the state of Nm
York.

Depositions.
[Filed February 25, 1865.]
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tohimby the said William Kumbell and David V. Freeman,
& aforesaid, and that the said John Whittemore has no
right, title, or interest, in the same.

And your orator further shows, that the said William
Dowgless has not any just right or lawful authority, either as
sheriff of the county of Passaic, under and by virtue of the
sad writs of execution or otherwise to levy upon, advertise
forsale, sell or convey, or in any other manner to interfere
with your orator’s said property ; and that such levying
upon, advertising for sale, and threatening to sell your
orator’s said land and premises, puts a cloud upon the title
of your orator, greatly reduces the value of the said premi-
ssinthe estimation of other people, and if persisted in will
prevent your orator from selling and disposing of the same,
ifhe should desire so to do, in so advantageous a manner as
Fe otherwise might and could do.

And your orator further shows unto your Honor and in-
sgs that if the aforesaid deed of conveyance and assign-
met, made by the said John Whittemore, as aforesaid, to
tre said William Kumbell and David V. Freeman, is legally
defective or void, or if the said deed of conveyance from the
sad William Kumbell and David V. Freeman to your orator
for the said land and premises, should be held to be de-
tective or insufficient to convey7any title in the said premises
toyour orator, yet that your orator is entitled to relief in
the premises in this honorable court.

And your orator further shows, that he believes it to be
trie and therefore, charges the fact to be, that the said John
Whittemore, William Kumbell, David V. Freeman, Samuel
Enable, Edward W. Walker, Ezra P. Howard, Elias Hemp-
steed, and William Douglass, are combining and eonfeder-
ang together, with divers other persons whose names are
wknoan to your orator, to defraud your orator out of the
age suns of money paid by your orator to the said Wil-
lamKumbell and David Y. Freeman, as the consideration
morey for the said lot of land and premises so conveyed to
yaur orator by them, and wrongfully and unjustly to deprive
jour orator of the large improvements, fixtures, and ma-
¢ luery, now owned by your orator and by him put in and

10

20

30

sabT~6 84" premises, and greatly to depreciate your orator’s 40

Property, break up and destroy his business and im-
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povefish and wholly ruin him, and also to defraud yar
orator of the said sum of two thousand dollars, with the in-
terest thereon, so paid by your orator to the said Mary Mr-
rell in satisfaction of the said mortgage held by her ym
the said premises when purchased by and conveyed to yor
orator as aforesaid, and also to defraud your orator of tre
said sum of six thousand dollars, with the interest thereon,
so_dpaid by your orator to said William Kumbell, as afoe-
said.

10 And your orator further shows, that he is informed ad
believes it to be true and therefore charges the facttole
that either the whofe or a large part of .the sum of six thou-
sand dollars of the said purchase money, so paid by yor
orator to said assignees for the said land and premises, W
received and appropriated by them or one of them to their
own use or to the payment of his or their individual dam*
or claims against the said Whittemore; and your oaor
claims and insists.that the said John Whittemore and tre
said William Kumbell and David V. Freeman, argjbound in

20 equity and good conscience to:indemnify, save, aud deferd
your orator against any and all claims and demands of te j
creditors of the said John Whittemore, as liens upon te ;
said premises, and to protect him in the peaceable and quiet
enjoyment of the said premises against all such clains, if
any there be.

Aud your orator further shows, that he has frequently ad
in a friendly manner, applied to the said John Whittemore,
William Kumbell, and David V. Freeman, Samuel Anable,
Edward W. Walker, Ezra P. Howard, Elias Hempstead, ad

30 William Douglas®, or some or one of them, and requested "
them or some or one of them to desist and refrain from at
vertising or selling your orator’s said land and premises ur
der the said respective writs of execution, or any or either
of them, or in any other manner from interfering with yaur ,
orator’s said premises. And your orator well hoped that ro
disputes wmuld have arisen touching your orator’s said lan |
and premises, or bis title thereto, or his right to the peacea |
and quiet enjoyment of the same, but that the defendants
would have complied with such reasonable request of your

40 orator, as in conscience and equity they ought to have ae j
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But now so it is, may it please your Honor, that the said
John W hittemore, William Kumbell, David Y. Freeman,
Samuel Anable, Edward W. Walker, Ezra P. Howard, Elias
Hempstead, and William Douglass, combining and confed-
erating together, and with divers persons at present unkuown
to your orator, whose names when discovered your orator
prays he may be at liberty to insert herein, with apt aud
proper words to charge them as parties defendants hereto,
and contriving how to wrong aud injure your orator in the

premises, they, the said defendants, absolutely refuse to com-10

ply with such request, and they at times pretend that the
said John Whittemore never did make, execute, and deliver
to the said William Kumbell and David Y. Freeman the
said deed of assignment and conveyance herein before men-
tioned, or any deed of assignment and conveyance for the
said lot of land and premises of your orator, and that the
said William Kumbell and David Y. Freeman never did
make, execute, and deliver to your orato.r the said deed of
conveyance, or any other deed of conveyance for the said
lot of land and premises of your orator, aud that your orator 20
never paid to them, the said William Kumbell and David Y.
Freeman, the said sum of six thousand dollars of consider-
ation money, or any other sum of money for the said prem-
ises, the contrary whereof your orator expressly charges to
he true.  And at other times they pretend that the said deed
of conveyance and assignment from the said John Whitte-
ffiore to the said William Kumbell and David Y. Freeman,
is fraudulent and void, or is insufficient to pass any title to
the said lot of land and premises of your orator, and that
the said William Kumbell and David Y. Freeman never had
2%y legal title to the said land and premises under the said
deed of assignment and conveyance to them or otherwise,
sad that the said deed of conveyance from the said William
Kumbell and David Y. Freeman to your orator is fraudu-
lent or void, or was given for no good or legal consideration,
the contrary of all which your orator expressly charges to
etrue. And at other times they give out and pretend that
the title to the said lot of land and premises so purchased
from the said Kumbell and Freeman by your orator, is in

e said John Whittemore, and not in your orator, or that 40
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he has some right, property, or interest in the said premise,
whereas your orator expressly charges the contrary thereof
0 be true. And at other times they give out and preterd
that the said sum of six thousand dollars, part of the sid
sum of eight thousand dollars, the purchase money of te
said;land and premises, was not received by the said Kim
bell and Freeman, and appropriated by them or either
them to their own use, or to the payment of his or their in-
dividual claim or claims against the said John Whitterrore,

10 whereas your orator expressly charges the contrary thereof
toFe trues And at other times they pretend that the sid

illiarn Douglass, as sheriff of the county of Passaic, reer
did levy upon the premises of your orator, under and by
virtue of the said Writs of execution, or any other writsof j
execution, as the property of the said John Whittemore, |
and that he never did advertise or threaten to sell the sne j
or in any other manner to interfere with your oratorssad |
property, title, and estate, whereas your orator eqresly
charges the contrary thereof to be true.

20 All which actings and doings of the said defendants ae
contrary to equity and good conscience, and tend to te |
manifest wrong, injury, and oppression of your orator. In
consideration whereof, and forasmuch as your orator isa |
tirely remediless in the premises, according to the srict 1
rules of the common law, and can only have reliefin acout |
of equity, where matters of this nature are properly ag |
nizable and relievable—

To the end, therefore, that the said John Whittemore, |
William Emmbell, David V. Freeman, Samuel Anable, B+ |

30 ward Wk. Walker, Ezra B. Howard, Elias Hempstead, ad
William Douglass, and the rest of the confederates, when |
discoveredj may, upon their several and respective corporal
oaths, full, true, direct, and perfect answer make toall ad ]
singular the matters herein before stated and charged, asfully
and particularly as if the same were hereinafter repeated
and they thereunto distinctly interrogated, and that not aly
as to the. best of their jrespective knowledge and rement
brance, but also as to the best of their several and respective
information, hearsay, or belief, and more especially that they

40 may answer and set forth whether the said John Whitte-
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nore did not make, execute, and deliver unto the said Kum-
il and Freeman, as assignees of the said Whittemore, such
ced of assignment, or a deed of assignment of such pur-
potand effect as is herein before stated, and whether the
sid William Kumbell and David V. Freeman did make, ex-
ecue, and deliver to your orator a deed of conveyance of
auh date for such consideration, for the same lot of land
lad premises, and of such general purport and effect as is
hereiti before stated or not, and whether the consideration
nmorey of eight thousand dollars, mentioned in the said deed
of conveyance, has been paid or not, and to whom and when
adhowthe same was paid, and whether the said premises
wee conveyed to your orator subject to an encumbrance by
mortgage of two thousand dollars, or some other encum-
brance, and if any, what encumbrance, whether by mortgage
(or judgment, and for what amount, and if by mortgage, by
whom the same was given, and whether the said encum-
brae has since been paid and by whom, and if the said
purdiese money or any part thereof was paid in cash to the
sad Kumbell and Freeman by your orator, whether the
seor some part thereof, and if any, how much was approx
priated by them or either of them to his or their own indi-
videl use, or for the payment and satisfaction either in the
whde or in part of the private claims and demands or claim
addemand of the said Kumbell and Freeman, or of either
' 7em, and which of them, against the said John Whitte-
[ NxQ and whether the said William Kumbell did not, at
tretime of the conveyance to your orator of said premises
said Kumbell and Freeman, hold a mortgage upon said

| Pren18s for the sum of eight thousand dollars, and whether
: yaur orator did not pay off*the same as herein before stated ;
adwhether the said Samuel Anable, Edward W. Walker,
za P. Howard, and Elias Hempstead, are citizens of the
8ate of New Jersey, or of some foreign state or country,
0 what state or country, and in what particular city,
.,Dor place they now reside, respectively, and if they or
H er them are citizens of the state of New Jersey, when
became so, and whether the said John Whitte-

fo Hj In("ebted to them respectively in the respective sums

10

20

30

Jeh the aforesaid respective judgments were confessed, 40
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or in any other sums, and when and for what the sad in
debtedness accrued, and whether the same has not been ped
or.secured in whole or in part, and whether the said indett-
edness, if any there be, has not been settled by conpromise
or otherwise, and discharged; and that they and exth of
them, may set forth a full and perfect copy of their and exth
of their respective accounts, notes, bonds, bills, writings
obligatory, or other evidences of indebtedness against te
said John Whittemore, upon which the said judgments re

10 spectively were confessed, and the items of the account a
accounts, and true consideration, if any there be, of any rae
or notes, bond or bonds, bill or bills, or other writings yom
which the said judgments respectively were entered or at
fessed, and a true copy of all credits, endorsements or pay-
ments thereon.

And that the said William Douglass, sheriff as aforesaid,
may be restrained from any further advertising and from
selling your orator’s said lot of land and premises, and from
all further interference with your orator’s said premises, un-

20 der the said respective writs of execution. And that the
said John Whittemore, William Kumbell, and David
Freeman, or some or one of them, may be decreed to pay and
satisfy the said respective judgments of the said Samuel An-
able, Edward W. Walker, Ezra P. Howard, and Elias Hemp-
stead, or if, in the opinion of this honorable court, the afore-
said deed of conveyance from the said John Whittemore to
the said Kumbell and Freeman is void, or for any cause in-
sufficient to pass the title to your orator’s said lot of land
and premises, or that your orator’s title from said Kumbell

80 and Freeman to said premises is in any manner defective,
that the said John Whittemore, William Kumbell, and David
V. Freeman, may be decreed to perfect the same, or to re-
fund to your orator the said sum of eight thousand dollars
of purchase money so paid by your orator for the said prem-
ises, and to pay to your orator all costs, charges, and ex
penses for improvements upon the said premises, and to in-
demnify your orator against all loss and damage by reason j
of such defective title, and that your orator may have such
other and further relief in the premises as the nature of his |

40 case shall require, and as to your Honor shall seem meet.
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My it please your Honor, the premises considered, to
grant to your orator not only the state’s writ of injunction,
issuing out of and under the seal of this honorable court, to
ke directed to the said John Whittemore, William Kumbell,
David Y. Freeman, Samuel Anable, Edward W. Walker,
Ezra P. Howard, Elias Hempstead, and William Douglass,
restraining them and each of them from selling the lot of
land and premises aforesaid, and from any further advertis-
ingor in any manner interfering therewith, but also a writ
o writs of subpoena of the state of New Jersey, to be directed 10
to the said John Whittemore, William Kumbell, David Y.
Freeman, Samuel Anable, Edward W. Walker, Ezra P.
Howard, Elias Hempstead, and William Douglass, therein
ad thereby commanding them and each of them, at a cer-
tain day, anda certain penalty therein to be expressed, per-
sordlly to be and appear before your Honor in this honor-
ale court, then and there to answer the premises, and to
dadto and abide and perform such decree as to your Honor
9l seem meet, &, and your orator as in duty bound, will
ae pray, & 20

S. TUTTLE,
Solicitorfor and of counsel with complainant,

State of New Jersey, ss.—John Bentley, the complainant
doe named, being duly sworn according to law, doth de-
peand say—that the matters and things set forth in the
foregoing bill of complainant, so far as they relate to his own,
afs aretrue, and so far as relates to the acts of others, he be-
lieesthem to be true. And deponent further says, that Wil-
liamDouglass, late sheriff of the county of Passaic, lately told
deporert he had in hand several writs of execution, issued 30
0Qoaf Mle Supreme Court of the State of New Jersey, one

awr of Samuel Anable, above named, one in favor of

oward W. Walker, above named, one in favor of Ezra P.

onard, above named, and one in favor of Elias Hempstead,
aoe named, all against John Whittemore, above named,;
M hehad levied upon deponent’s lot of land and prem-
185 described in the foregoing bill of complaint, and that
ewes going to sell the same, under the said writs of execu-
ADras the property of the said John Whittemore. That

N
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since deponent purchased said premises, he has expended

thousand dollars and upwards in fixed mechinery
and improvements, and has paid off a mortgage given by
3aiﬁl Whittemore upon them, for the sura of two thousand
ollars..

John Bentley.

, Sworn and subscribed before me, this 20th day of Novem
ber, 1866.
James Y an B 1arcom, M. G

' Cross Bill.
[Filed November 27, 1866.]

To his Honor Abraham 0, Zabris/de, Chancellor of the Sate of
New Jersey.

Humbly complaining showeth unto your Honor, your
orator, William Kumbell, of the city of New York, and sae
of New York, that John Bentley filed his bill in this honor-
able court against your orator, John Whittemore, David V.
Freeman, Samuel Anable, Edward W. Walker, Ezra P.
Howard, Elias Hempstead, and William Douglass, thereby

20 praying that the said William Douglass, sheriff, may be re-
strained from any further advertising and from selling te
complainant’s lot of land and premises in the said hill st
forth and described, and from all further interference with
the said complainant’s said premises under certain writs of

« execution, and that the said John Whittemore, William
Kumbell, and David V. Freeman, or some or one of them
may be decreed to pay and satisfy the said respective judg-
ments of the said Samuel Anable, Edward W. Walker,
Ezra P. Howard, and Elias Hempstead, or, if in the gpinion

"0 of this honorable court the deed of conveyance from John
Whittemore to the said Kumbell and Freeman is woid, o
for any cause insufficiept to pass the tilte to the said John
Bentley, the complainant, of the said lot of land and prem
ises, or that the said title to said premises is in any way ®
fective, that the said John Whittemore, William Kum e,
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ad David V. Freeman may be decreed to perfect the same,
orto refund to the said John Bentley the sum of eight thou-
sad dollars of purchase money paid by him for the said
premises, and to pay to him all costs, charges, and expenses
for improvements upon the said premises, and to indemnify
himagainst all loss and damage by reason of such defective
title; and your orator appeared and filed liis answer thereto,
and the said John Bentley replied thereto; and the said
David V. Freeman, and William Kumbell, Samuel Anable,
Edwerd W. Walker, Ezra P. Howard, and Elias Hempstead,
have filed their answers thereto, and witnesses have been
examired, as by the said bill, answers, and other proceed-
ings in said cause now remaining filed as of record in this
honorable court, reference being thereunto had will more
fully appear.

Andyour orator further showeth, that the said cause has
nat been finally heard.

And your orator further shows, that at the time of giving
the deed from John Whittemore to your orator and David
V. Freeman, in trust, the said John Whittemore was in-
deted to your orator in a large sum of money, and that in
order to secure him for part of the money so due to him,
John Whittemore gave to your orator a bond and mortgage,
bearing date the eighth day of May, eighteen hundred and
fiftysevam for eight thousand dollars, with interest, upon
thet part of the property described in the said deed, lying in
Paterson, New Jersey; which mortgage was duly acknow-
ledged and recorded in the clerk’s office of the county of
Passaic, on the ninth day of the same month of May, as by

10

20

reference to the same will fully appear. ,30

And your orator further shows, that at the time of the
giving of the deed from your orator and David V. Freeman

John Bentley, the said mortgage .was a subsisting encum-
ranee on the said property, and that there was then due to
yaur orator a much larger sum than eight thousand dollars
fromthe said John Whittemore ; that your orator, as such
nmortgagee, held the legal title to said property. And your
omtor shows, that there is due to your orator, after deduct-
Ingal the money he has received under said deed to him
al “avid Y. Freeman, over eight thousand dollars. And

40
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your orator shows, that by the laws of New York the ced
from John Whittemore to your orator and David V. Freeman,
was valid and legal; that your orator believing that there
could be no objection to the said deed as a matter of lier-
ality to the other creditors of the said John Whittenore,
named in the said deed, and in order to make the title totre
said John Bentley good, consented to have his said not-
gage cancelled of record, and thereby your orator lcst te
benefit he would have had from the said mortgage, andwaud

10 receive as the largest creditor named in the said deed tojour
orator and David V. Freeman, his proportion of the norey
to be received from the said sale to Bentley.

And your orator further shows, that if he had had ay
doubt as to the validity of the said deed to Bentley, hewaud
not have cancelled his said mortgage, but would hawe re-
tained his said mortgage or would have assigned it to te
said John Bentley as a security for his title.

And your orator charges, that he is advised that the sad
deed from your orator and David V. Freeman to John Bn

20 tley, is a valid deed.

That the said John Whittemore, David Y. Freeman, ad
your orator, at the time of giving the said deed, all residd
in the state of New York, and it was a New York transac-
tion and should be governed by the laws of New Yok
against all persons not citizens of New Jersey, and especially
against citizens of New York.

And your orator further shows, that the plaintiffs in two
of the said judgments are residents of the state of New
York, and the plaintiffs in the other judgments are residents

30 of other states, none of them residing in the state of New
Jersey.

And your orator further charges, that if the said ded
from your orator and David Y. Freeman to John Bentley,
should for any reason or to any extent be considered invalid,
that the proper remedy for the said judgment creditors wes
to file a bill against your orator and David Yi Freeman, w
the Court of Chancery, to proceed under the law of New
Jersey under the act to secure to creditors an equal and just
division of the estates of debtors, who convey to assignees

40 for the benefit of creditors, and then your orator and the
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other creditors of John Whittemore would have come in and
received their pro rata share of the fund raised or to be raised
by the sale of the said New Jersey property.

And your orator charges, that your orator’s said mortgage
having been cancelled of record by a mistake of your orator
ad the said John Bentley, it ought to be established as a
valid mortgage, in case the said deed should for any reason
ke held invalid, and that the money invested by the said
John Bentley in repairing and improving the said property,
should in equity, be paid him out of the proceeds of the sale,
ifyour orator and David V. Freeman should be directed by
this honorable court to proceed under the said statute.

And your orator further shows, that the said mortgaged
premises were at the time of said sale subject to a mortgage
to Mary Morrell for two thousand dollars.  And your orator
denies that he is bound to pay back any money to the said
John Bentley in any event, inasmuch as your orator and the
sadFreeman were trustees and have paid over the moneys
received by them to the persons named in said deed from
John Whittemore.

And your orator prays that the said deed may be held to
kevalid, and that if, for any reason, the said deed should be
held invalid, that your orator’s said mortgage should be de-
aeadto be paid and satisfied, and also the said mortgage of
May Morrell should be decreed to be paid and satisfied,
adthat your orator should have a fair proportion of the
valle of the premises after the payment of said mortgages
ad improvements, if any there should be; and that your
orator may have such other and further relief in the premises
& to your orator may seem meet and agreeable to equity
ad good conscience.

My it please your Honor, the premises considered, to
grant to your orator a writ or writs of subpoena, issuing out
ofand under the seal of this honorable court, to be directed
tothe said John Bentley, David V. Freeman, John Whitte-
noe, Samuel Anable, Edward W. Walker, Ezra P. How-
A | Elias Hempstead, and William Douglass, therein and
t erey commanding them and each and every of them, at a
certainday and under a certain penalty therein to be expressed,

10

20

30

personally to be and appear before your Honor in this honor- 40
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able court, then and there to answer the premises, ad
Stand to, abide and perform such decree as to your Hrr
shall seem meet and agreeable to equity.and good aorsdience,
And your orator, as in duty bound, will ever pray, &
A. S. PENNIKGTOK & XN
Of counsel and solicitor for the compkmt

Answer ofSamuel Anable.
[Filed January 30, 1867.]

10 The answer of Samuel Anable, one of the defendants ©
amended bill of ‘complaint of John Bentley, conplainart.
This defendant, now and at all times hereafter savingi

reserving to himself all benefit and advantage of ecgtin
to thé many errors, uncertainties, and other imperfectionsin
the complainant’s said bill of complaint contained, for aser
thereunto, or unto so much and such parts thereof &
defendant is advised is or are material or necessary forhim
to make answer unto, answering, says— he admits that ma
about the twenty-eighth day of May, in the year of or

20 Lord one thousand eight hundred and fifty-seven, Jdn
Whittemore, survivor of John Whittemore and Gnpay,
in the said bill named, did make and execute to
Kumbell and David V. Freeman, therein also named, aded
of assignment, of such date and purport as in the said Ll
set forth, so far as the same is therein set forth, and thet te
same was acknowledged by thé said John Whittemore, and
recorded as in the said bill stated ; but this defendant denies
that the said deed was duly acknowledged by the said V-
liam Kumbell and David V. Freeman, parties of the secon

80 part thereto, and says that their acknowledgment s o
taken before an officer authorized by the laws ef NewJagyj
to take the same, nor taken in the manner required by
said laws ; and he also denies that the said deed of a8
ment ever did or would take effect or operate asaven
effectual assignment or conveyance of that portion o
property or premises therein described, situated and yI&



103

in the state of New Jersey, or of any estate, right, title, or
interest of the said John Whittemore, survivor as aforesaid,
inor to such portion, inasmuch as the said deed of assign-
ment in its provisions contravened the laws of the said state
of New Jersey, as this defendant submits and hereinafter
more particularly shows*"

I And this defendant further answering says, he also admits
thet the names of the parties and the sums attached to their
respective names in the schedule marked Ai referred to in
the said deed of assignment and thereto annexed, are as set
foth in the said bill, so far as the same are therein set forth,
ad that William Kumbell, named in the said schedule, is
aeof the assignees mentioned in the said deed of assign-
net; ;4 M .v 'y 4] <0 - IT®
i And this defendant further answering says, he also admits
that on or about the twelfth day of January, in the year of
[or Lord one thousand eight hundred and fifty-eight, the
sid William Kumbell and David V. Freeman, made, exe-
aued, and delivered a deed of conveyance to the said com-
plainart, of such date and "purport and for such consider-
dion as set forth in the said bill, so far as the same is there-
linst forth, and that the same was acknowledged and re-
loorded as in the said bill stated, but whether such consider-
ation, or any part thereof, was actually paid, or if plaid»
P *ten, how, or to whom the same was paid, this defendant
Poes nat know and has not been informed, save by the said
pill and the recitals in the said deed to the said complainant,
pud cannot set forth as to his belief or otherwise, and he
Paries that the last mentioned deed took effect or operated
Bo convey or transfer the land and premises therein des-
Pned or any estate, right, title, or interest in or to the
Pfine, the said parties of the first part thereto not being
P y seized of the said land and premises or having any
11\ estate, right, title, or interest therein or thereto, as this
defercent submits. -

P And this defendant further answering says, he admits that
m_ T about the nineteenth day of May, in the year of our
Poh th°Wand eight hundred and fifty-five, the said
El- n hittemore made, executed, and delivered to Mary
p Ore’ 8&d bill named, an indenture of mortgage of

10

20

30

40
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such daté, purport, and effect as in the said bill set foth ©
far as the same is therein, set forth ; that the said norgege
was acknowledged and registered and recorded, as in tre
said bill stated, and was a lieu upon the premises desaribed
in the said deed to the said complainant, and that the sid
deed to the said complainant was made subject to the exumt
brance of the said mortgage, but whether the sum of o
thousand dollars, intended to be secured by the said mot-
gage, was unpaid or not at the time the said deed of aneyr
10 ance to the said complainant was executed and delivered, a
what sum was then due and unpaid thereon, this defendant
knows not and has not been informed, save by the conplain-
ant s said bill and the statements or recitals in the said last
mentioned deed, and cannot set forth as to his belief o
otherwise; and he further saith, that he has been informred
and believes to be true, that on or about the twenty-seventh
day of May, in the year of our Lord one thousand eigt
hundred and sixty-three, the said mortgage so as aforesaid
given by the said John Whittemore to the said Mary Mr-
20 rell, was cancelled of record, from which circumstance re
thinks it probable and believes that the whole of the prin-
cipal and interest due therein had been paid, and that it nay
have been paid by the said complainant; but whether pad
or not by the said complainant, or by whom, how, or &
what particular time prior to the date last aforesaid, te
same was paid, this defendant has no knowledge or infore-
tion save that derived from the said bill, and cannot st
forth as to his belief or otherwise.
And this defendant further answering says, that he adnits
30 that the said John Whittemore, at or about the time inthe
said bill in that behalf stated, executed to the said Wlliam
Kumbell an indenture of mortgage of such date and pu-
port as therein set forth, and that the same was acknowledged
and registered as therein alleged ; but he denies that the
said mortgage was executed or received in good faith, or for
a valid consideration, and says that he has been informed
and believes to be true, and therefore charges that the s
mortgage was given when the said John Whittemore wes
insolvent and in embarrassed pecuniary circumstances, ad
40 in contemplation and on the eve of the said fraudulen



assignment, and for the purpose and with the design of pro-
tecting the said property so mortgaged from this defendant
ad the other creditors of the said John Whittemore, and
of giving an undue and fraudulent preference to the said
William Kumbell; and that, said William Kumbell well

knewthat such was the purpose of the said John Whitte-

nore, and co-operated with him fully and actively in the
accomplishment thereof.
And this defendant also admits, that the said complainant
peid to the said Kumbell and Freeman the said sum of six 10
thousand dollars, part of the said consideration of eight
thousand dollars agreed to be paid for said promises, and
thet he paid the residue thereof by assuming and afterwards
paying the said mortgage for two thousand dollars; but he
denies the insinuation in said bill that such payment of six
jthousand dollars was made upon or on account of said mort-
geee for eight thousand dollars, or had any connection there-
with or reference thereto, directly or indirectly; and he says
thet he has been informed and believes, and he therefore
dages, that the said last mentioned mortgage was dis-20
| darged by the said William Kumbell, previous to the exe-

adtion of the said conveyance by him and the said David V.

Freeman; that the same thereby became inoperative and ex-

tinct before the delivery of said conveyance, and that none

of the parties to the said conveyance ever intended or con-

j tenplated the assignment thereof to the complainant, or
thet it should be kept alive or in force, or that it should
I erure in any way to the benefit of the said complainant.

And he further says, that he has no knowledge or infor-
netion, save that derived from the said bill, and cannot set 30
fathas to his belief or otherwise, whether or not the said
mortgage Wes, after its discharge delivered to the said com-
plairert, but he charges and insists that if so delivered, it
wsnot asa muniment of title or by way of an equitable
j arother assignment thereof, but as a memorandum or re-

oeipt showing its payment or discharge, and for the purpose

of having the same cancelled of record ; and this defendant
| suomits and respectfully insists, that the said mortgage

ought not to be restored, revived, or re-established as against

Mb defendant, and to his prejudice. 40

0
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And this defendant also denies, that the said six tosd
dollars was paid to the said William Kurribell in any drer
capacity than as one of the assignees of John Whitterrore
as aforesaid, and he submits and respectfully insists, tet
Whatever title to said premises the said William Kunxdl
may have had, jwhether legal or equitable, by virtue of &d
mortgage so as aforesaid given to him, became extinct @
foie the execution of the said deed to the said conplairart,
and that it did not pass or enure to the said complainant by

10 the said deed or otherwise, nor ought the said conplainant
to be subrogated to any interest or title which nay e&
have existed in the said William Kumbell by virtue of sd
mortgage or otherwise, to the prejudice of this ceferd
ant.

And this defendant further answering says, he admitstret
at the. time of the execution and delivery of the said dsd
to the said complainant for the lot of land therein, ad in
the said bill described, there was a two-story frame huildng
standing thereon, but this defendant does not know and fes

20 not been informed, save by the said bill of complaint, ad
cannot set forth as to his belief or otherwise, whether or nt
the said building stood in part upon land belonging totre
Society for Establishing Useful Manufactures in said il
named, or otherwise; nor whether or not the the said buld-
ing had been used for the purposes in the said bill aleged
or for what purposes the same was used; nor whether a
not, prior to the execution and delivery of the said deed to
the said complainant, all or any part of the machinery ad
fixtures had been removed threfrom, leaving the same inte

30 condition in the said bill stated ; nor whether or not the sid
complainant, as alleged in the said bill, repaired or inproved
the said building, or converted the same into a flouring nilb»
or put therein machinery or fixtures, or has been, wes, °ris
engaged in manufacturing flour in the said mill.

And this defendant further answering says, he does o
know and has never been informed save by the said bill, an
cannot set forth as to his belief or otherwise, whether a
not the machinery in the said building or mill, as alleged in
the said bill of complaint, has always been run by water

40 power, or how long the same has been so run; uor whe e
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or not the property in the said water power, or right to use
the sare, is or was in the said complainant, or was acquired
by him by a perpetual lease, as in the said bill alleged, or
otherwise; nor whether or not the said building is of the
dimensions mentioned in the said bill, or the easterly line of
the said lot runs as stated in the said bill, or leaves a part
thereof standing on land held by the said complainant under
a lease from the Society for Establishing Useful Manufac-
tures or otherwise.

And this defendant further answering says, he admits that
Ezra P. Howard, Edward W. Walker, and Elias Hempstead,
in the said bill named, did respectively recover judgments in
the Supreme Court of Judicature of the State of New Jersey,
by confession, at the times and for the amounts in the said
bill mentioned respectively, and that writs of fieri facias de
hois ¢ ierris were issued on the said judgments respectively,
ad delivered to William Douglass, then sheriff of the county
of Passaic, in the said bill named ; and that the said William

| Douglass, as such sheriff, under and by virtue of the said
wits, and that ofthis defendant hereinafter mentioned, levied
mand advertised for sale as the property of the said John
Whitterore, the lot of land and premises described in the
sad deed of conveyance to the said complainant, and by
[ himalleged in the said bill to be his own property.

And this defendant further answering says, that it is true,

asstated iu the said bill, that this defendant, on or about the

. inentj™third day of June, in the year of our Lord one thou-
sadeight huudred and sixty-three, recovered a judgment
by confession in the said Supreme Court against the said
John Whittemore, for the sum of nine hundred and seven
dollars and forty-three cents, debt and costs, as set forth in
the said bill; and that a writ of fieri facias de bonis et terns
WS issued thereon, as in the said bill mentioned, and deliv-
eedto the said William Douglass, sheriff of the county of
Pessaic, who, as such sheriff, under and by virtue thereof,
levied on the said lot of land and premises described in the
8iddeed to the said complainant, as the property of the said
John Whittemore.

mrd this defendant further answering says, that it is true
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& charged in the said bill, that he resides out of the state of 40
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New Jersey, (being a resident of the city of Albany, inte
county of Albany and state of New York,) and was d,
when the debt on which said judgment was founded, &
crued, or was contracted, and has not been since a citizen of
the said state; but this defendant does not know and tes
never been informed, and cannot set forth as to his belief a
otherwise, whether or not the said Ezra P. Howard, Eowad
W. Walker, and Elias Hempstead, or either of them, resick
or ever resided in the said state, or are or ever hae bn

10 citizens thereof, this defendant having no acquaintance ad
never having communicated with them or either of them
and being utterly ignorant as to their residences or atize
ship® and each and all of them being entire strangers to this
defendant.

And this defendant further answering says, that he kons
not and has never been informed, and cannot set forth asto
his belief or otherwise, whether or not the said judgments
of the said Ezra P. Howard, Edward W. Walker, and Hiss
Hempstead, or either of them, were fraudulent or vod a

20 confessed for no good or legal consideration, or are no lies
on the said lot of land and premises, as charged in the said
bill; but he denies that the said charge is true in any -
ticular or respect as to the said judgment of this defendart,
and says that the said John Whittemore was, at the time
the said judgment was confessed, and is now, justly indebted
to this defendant iu the sum for which the same was con
fessed, being the amount due on a certain judgment dbtained
by this defendant against the said John Whittemore, in the
Superior Court of the city of New York, on or about the

30'sixteenth day of June, in the year of our Lord one thou
sand eight hundred and sixty-three, for the sum of nire
hundred and three dollars and forty-three cents, on a prom
issory note, given and made by the said John Whittemore
and Company (whom the said John Whittemore had survived)
to this defendant, for goods sold and delivered by this ce-
fendant to the said John Whittemore and Company, at their
request.

And this defendant further answering says, that no part o
the said indebtedness has been paid or secured, otherwise

40 than by the said judgment so as aforesaid confessed tot is
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defendant by the said John Whittemore, and that the same
or any part thereof, has not been settled or discharged by
compromise or otherwise.

And this defendant further answering says, that he has in
the schedule to this his answer annexed or underwritten, and
which he prays may be taken as a part hereof, set forth, ac-
cording to the best and utmost of his knowledge, informa-
tion, remembrance, and belief, a full, true, and perfect ab-
stract of the judgment last described, also a copy of the said
promissory note whereon the same was founded, and of the
ite's of the account of goods sold and delivered, for which
the said note was given, and also of all credits, endorse-
ments, and payments thereon respectively. And although
the record of the last-mentioned judgment or a copy thereof,
isnot in the possession or under the control of this defend-
an, yet he will procure and produce a copy thereof, if the
save should be required by the said complainant.

Aud this defendant further answering says, he admits that
the said William Douglass, sheriff as aforesaid, as stated in
the said bill, advertised for sale the said lot of land and prem-
isessoas aforesaid levied on under the said executions, ad-
i jourued the sale thereof as in the said bill alleged, and that
he declared his purpose to sell the said premises to the high-
e bidder therefor, and to make, execute, and deliver a deed
therefor to the purchaser thereof; but this defendant does
nat know and has not been informed, save by the said bill
of complaint, and cannot set forth as to his belief or other-
wise, whether the said sheriff “ threatened ” to sell the said
premises, or manifested his determination to sell the same

j atherwise than by advertisement, set up and published ac-
cording to the requirements of the laws of the said state of
Naw Jersey.

And this defendant further answering submits and insists,
thet there is no truth in the assumptions and assertions in
\ e&" hill that the said complainant is the true, lawful, and

i rig t owner of the land and premises with the appurtenances
9 advertised by the said sheriff to be sold, or that the said

° nWhittemore has no right, title, or interest in the same,

athat the said William Douglass has just right or lawful
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U a% levy upon, advertise for sale, sell, or convey, or 40

J nany manner to interfere with the said property.
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And this defendant further answering submits and insists
that the said deed of assignment from the said John Whitte-
more, survivor of John Whittemore and Company, wes
made to hinder, delay, and defraud the creditors of the said
John Whittemore aforesaid, or some of them, including this
defendant, and was not made for the equal benefit of all the
creditors of the said assignor, in proportion to their several
demands, but for the special benefit of a part thereof; and
preferred some of the said creditors over others, providing

10 and requiring that some of said creditors should be first paid
and have a greater proportion in respect of their claims than
others, in open violation and contravention of the lans of
the said state of New Jersey, and that the same was fraudu-
lent and wholly void, and did not pass, convey, or transfer
the estate, right, title, or interest of the said John Whitte-
more in or to the land and premises so levied on and adver-
tised to be sold as aforesaid; and he further submits and in-
sists, that the said William Kumbell and David V. Freeman,
or either of them, had no estate, right, title, or interest inor

20 to the said premises, and did not nor could convey or trans-
fer the»same or any estate, right, title, or interest therein or
thereto to the said complainant, who was well aware, or
bound to know, and should have known the illegal character
of the said deed of assignment, and that by the laws of the
said state of New Jersey itwas void and utterly ineffectual
to transfer the premises in question.

And this defendant further answering says, he did not
come in Under the said assignment, or submit to or acquiesce

- in the same, or present his claim or demand, or any part
30 thereof to the assignees, for payment or settlement or other-
wise ; and he submits and insists, that he ought not to ke,
and is not bound, prejudiced, or in anywise affected by the
said deed of assignment; and that this defendant’s judg-
ment first above described, from the time of the entry thereof
in the said Supreme Court, became and was a lawful an
valid lien for the full amount thereof on the land and prem
ises so levied on; and that the said William Douglass, as
such sheriff; under the, execution so as aforesaid issue on
the said' judgment, and directed and delivered to him, 8

40 not only ajust right and lawful authority, but it was his uty

to .levy upon, advertise for sale, and sell the said property.



And this defendant further answering says, that he does
natknow and has never been informed, save by the said bill,
and cannot set forth as to his belief or otherwise, whether
o not the said sum of six thousand dollars, alleged in the
sad bill to have been paid by the said complainant to the
sad assignees, oy any part thereof, was received and appro-
priated by them or either of them to their own use, or the
wee of either of them, or to the payment of their individual
dains, or the individual claim of either of them against the
sad John Whittemore.

And this defendant denies all and all manner of unlawful
corrbination and confederacy wherewith he is by the said
hill charged, without this, that there is any other matter,
g or thing in the said complainant’s said bill of com-
plairt contained, material, or necessary for this defendant to
meke answer unto, and not herein and hereby well and suf-
ficiently answered, confessed, traversed, and avoided or de-
nied is true, to the knowledge or belief of this defendant;
dl which matters and things this defendant is ready and
willing to aver, maintain, and prove, as this honorable court
gl direct, and humbly prays to be hence dismissed, with
bis reasonable costs and charges in this behalf most wrong-
fully sustained.

JOHN W. TAYLOR,

Solicitor and of counselfor defendant.

Schedule referred to in the foregoing answer.

1. Items of account.

186~ John Whittemore & Son,
Bought of Samuel Anable.

10

20

Xw*za 155 Sides curried leather, @ $4, - $620 00 30
122 lbs. Splits, @ 5 cts. - - - 6 10
Cartage, - - - - . 25

$626 35
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2. Copy -of note.
$626.35. New Y ork, Nov. 28th, 1856
Six months after date we promise to pay to the order of

Samuel Anable, six hundred and twenty-six T8l dollars a

Mechanics Bank, value received.
(Slgned) J ohn W hittemore.

3. Abstract of judgment

Names of parties against whom judgments have been ob-
John Whittemore, survivor, &

tained, - -
10 Names of parties in whose favor judgments have been db-
tained, - - - - Samuel Anable.
Damages and costs, - 0343
Time of filing, June 16, 1863, 10. 55 a. m.
D. G. Wild.

Attorneys name, - _
Office of the Clerk of the Supreme Court of the City of New

York, June 16th, 1863.
1 certify, that the foregoing is a correct transcript fram

the Docket of Judgments kept in my office.
B obt D. Livingston, Cerk

20 Above is the schedule referred to in the foregoing answer.
Sam’l Anable.

Answer of E. W. Walker.
[Filed January 30, 1867.]

In Chancery op New Jersey.

The answer of Ebenezer W. Walker, (in the bill called Edwerd
W. Walker), one of the defendants to the amended hill of com

plaint of John Bentley, complainant.

This defendant, now and at all times hereafter saving ad
reserving to himself all benefit and advantage of exception
30 to the many errors, uncertainties, and other imperfections
in the complainant’s said bill of complaint contained, for
answer thereunto, or unto so much and such parts thereo
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athis defendant is advised is or are material or necessary
for imto make answer unto, answering, says—he admits
tret on or about the twenty-eighth day of May, in the year
of our Lord one thousand eight hundred and fifty-seven,
John Whittemore, survivor of John Whittemore and Com-
pary; in the said bill named, did make and execute to Wil-
liamKurabell and David V. Freeman, therein also named,
adsd of assignment of such date and purport as in the said
kil st forth; and that the same was acknowledged by,the
sid John Whittemore and recorded as in the said bill stated ;
fut this defendant denies that the said deed was duly ac-
knoMedged by the said William Kumbell and David V.
freerren, parties of the second part thereto, and says that
treir acknowledgment was not taken before an officer au-
thoized by the laws of New Jersey to take the same, nor
tdenin the manner required by the said laws; and he also
triesthat the said deed of assignment ever did or could
tde effect or operate as a valid assignment or conveyance
dfthet portion of the property7or premises therein described,
siteted and lying in the state of New Jersey, or of any es-
e right, title, or interest of the said John Whittemore,
anivar as aforesaid, in or to such portion ; inasmuch as the
sd deed of assignment in its provisions contravened the
lavg of the said state of New Jersey, as,this defendant sub-
rus and hereinafter more particularly shows.

And this defendant further answering says, he also admits
tret the names of the parties and the sums attached to their
reyective names in the schedule marked A, referred to in
tresaid deed of assignment and thereto,annexed, are as set
fathin the said bill, so far as the same are therein set forth,
ald that William Kumbell, named in the said schedule, is
°rn§t0fthe assignees mentioned in the said deed of assign-

And this defendant further answering says, he also admits
thet Nor about the twelfth day of January, in the year of
ar Lord one thousand eight hundred and fifty-eight, the
sid William Kumbell and David V. Freeman, made, execu-
te 5and delivered a deed of conveyance to the said complain-
g1’ °f 8Uch date and purport and for such consideration as
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p



1U

forth ; and that the same Was acknowledged and recorded &
hi the said bill stated; but whether such consideration, a
any part thereof, was actually paid, or if paid, when, how a;
to- whom the same was paid, this defendant does not kuow
and lias not been informed, save by the said bill, and the re
citals in the- said deed to the said complainant, and !
set forth as to his belief or otherwise; and he denies that trel
last mentioned deed took effect or operated to convey o
transfer the land and premises therein described, or ay e
10 tate, right, title, or interest in or to the same, the said @l
ties of the nrst part thereto not being legally seized of tre!
said land and premises, or having any such estate, right, title,
or interest therein or thereto, as this defendant submits.
And this defendant further answering says, he admits t!
on or about the nineteenth day of May, in the year of ar]
Lord one thousand eight hundred and fifty-five, the sd]
John Whittemore made, executed, and delivered to Mryj]
Morrell, in the said bill named, an indenture of mortgage of]
such date, purport, and effect as in the said bill set forth, sl
20 far as the same is therein set forth ; that the said nortgagel
was acknowledged and registered or recorded as in the sd|
bill stated, and was a lien upon the premises described intel
said deed to the said complainant, and that the said deed ol
the said complainant was made subject to the encumbrance!
of the said mortgage, but whether the sum of two thourl
sand dollars, intended to be secured by the said nmort-1
gage, was unpaid or not at the time the said deed Of a1
veyance to the said complainant was executed and cdiv
ered, or what sum was then due and unpaid thereon, this
30 defendant knows not and has not been informed, sae by
the complainant’s said bill, and the statements or recitals in|
the last mentioned deed, and cannot set forth as to his belief!
or otherwise ; and he further saith, that he has been informed!
and believes it to be true, that on or about the twenty
seventh day of May, in the year of our Lord one thousad |l
thousand eight hundred and sixty-three,.the said mortgage
so as aforesaid given to the said Mary Morrell, wes cancel e 1
of record, from which circumstance he thinks it probable an |
believes that the whole of the principal and interest ag|
40 thereon has been paid by the said complainant; but whether |
paid or not by the said complainant, or by whom, 0l
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L what particular time prior to the date last afoiesaid tji6
Lie was paid, this defendant has no knowledge or informa-
tion, save that derived from the said bill, and cannot set forth
atohis belief or otherwise.
And this defendant farther answering says, that he admits
thet the said John Whittemore, at or about the time in the said
fall inthat behalf stated, executed to the said William Kumbell
anindenture of mortgage of such date and purport as therein
« foth, and that the same was acknowledged and regis-
jtered as therein alleged; but he denies that the said mort- 10
[cpe wes executed or received in good faith or for a valid
[corsiceration, and says that he has been informed and be-
lieesto be true, and therefore charges that the said mort-
gage wes given when the said John Whittemore was
[irschert and in embarassed pecuniary circumstances, and
[in contemplation and on the eve of the said fraudulent
[assignent, and for the purpose and with the design of pro-
tedting the said property so mortgaged, from this defendant,
[ad the other creditors of the said John Whittemore, and of
[gvingan undue and fraudulent preference to the said Wil- 20
liamKumbell; and that said William Kumbell well knew
[ tret such wes the purpose of the suid John Whittemore, and
[ co-operated with him fully and actively in the accomplish-
[ mert thereof
And this defendant also admits, that the said complainant
[peid to the said Kumbell and Freeman the said sum of six
| thousand dollars, part of the said consideration of eight
[thousand dollars agreed to be paid for said premises, and that
[he peid the residue thereof, by assuming and afterwards
[paying the said mortgage for two thousand dollars; but he 30
| driesthe insinuation in said bill that such payment of six
| thowsand dollars was made upon or on account of said mort-
|gae for eight thousand dollars, or had any connection
| therawith or reference thereto, directly or indirectly ; and he
| ysthat he has been informed and believes, and he there-
| aecharges, that the said last mentioned mortgage was dis-
11aged by the said William Kumbell previous to the
I °f the said conveyance by him ana the said David
| o feetnan; that the same thereby became inoperative and
| exnet, before the delivery of said conveyance and that none aq
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of the parties to the said conveyance ever intended or ao+
templated the assignment thereof to the complainant, or thet
it should be kept alive or in force, or that it should enure in
any way to the benefit of the said complainant.

And he further says, that he has no knowledge or infor-
mation save that derived from the said bill, and cannot s
forth as to his belief or otherwise, whether or not the sad
mortgage was, after its discharge, delivered to the said com
plainant; but he charges and insists, that if so delivered, it

10 was not as a muniment of title or by way of an equitable a
other assignment thereof, but as a memorandum or receipt
showing its payment or discharge, and for the purpose of
having the same cancelled of record ; and this defendant sub-
mits and respectively insists that the said mortgage ought
not to be restored, revived, or re-established as against this
defendant and to his prejudice.

And this defendant also denies, that the said six thousand
dollars was paid to the said William Kumbell in any aher
capacity than as one of the assignees of John Whittemore,

20 a8 aforesaid; and he submits and respectfully insists, thet
whatever title to said premises the said William Kurbell
may have had, whether legal or equitable, by virtue of sad
mortgage so as aforesaid given to him, became extinct be-
fore the execution of the said deed to the said complainant,
and that it did not pass or enure to the said complainant by
the said deed or otherwise, nor ought the said complainant
to be subrogated to any interest or title which may ewer
have existed in the said William Kumbell by virtue of sad
mortgage or otherwise, to the prejudice of this defendant.

80 Aud this defendant further answering says, he admits that
at the time of the execution and delivery of the said deed
to the said complainant, for the lot of land therein and in
the said bill described, there was a two-story frame building
standing thereon; but this defendant does not know, ad
has not been informed save by the said bill of conplaint,
and cannot set forth as to his belief or otherwise, whether
or not the said building stood in part upon land belonging
to the Society for Establishing Useful Manufactures, in said
bill named, or otherwise; nor whether or not the said build-

40 ing had been used for the purposes in the said hill allege , |
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or for what purposes the same was used, nor whether or not,
prior to the execution and delivery of the said deed to the
sadcomplainant, all or any part of the machinery and fixtures
hed been removed therefrom, leaving the same in the condi-
tion in the said bill stated ; nor whether or not the said com-
plainart, as alleged in the said bill, repaired or improved the
sadbuilding, or converted the same into a flouring mill, or put
therein machinery or fixtures, or has been, was, or is en-
geed in manufacturing flour or feed in the said mill.

And this defendant further answering says, he does not
kow and has never been informed, save by the said bill,
adcannot set forth as to his belief or otherwise, whether
@nat the machinery in the said building or mill, as alleged
inthe said bill of complaint, has always been run by water
poner, or how long the same has been so run ; nor whether
a nat the property in the said water power, or the right to
ue the same, is or was in the said complainant, or was
acquired by him by a perpetual lease, as in the said bill
alleged, or otherwise; nor whether or not the said building
isof the dimensions mentioned in the said bill, or the east-
alylire of the said lot runs as stated in the said bill, or
leaves a part thereof standing on land held by the said com-
plairant under a lease from the Society for Establishing
Usefu Manufactures, or otherwise.

And this defendant further answering says, he admits that
Samel Anable, Elias Hempstead, and Ezra P. Howard, in

. tresaid bill named, did respectively recover judgments in
the Supreme Court of Judicature of the State of New Jer-
&y, by confession, at the times and for the amounts in the
sadbill mentioned, respectively, and that writs offierifacias
ckhis e terris were issued on the said judgments respec-
tively, and delivered to William Douglass, then sheriff of
the county of Passaic, in the said bill named ; and that the
Sid William Douglass, as such sheriff, underand by virtue
°fthe said writs and that of this defendant hereinafter men-

‘oned, levied on and advertised for sale as the property of
the said John Whittemore, the lot of land and premises de-
&2bed in the said deed of conveyance to the said complain-

ahand by him alleged in the said bill to be his own prop-
ery- ,
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And this defendant further answering says, that it is true
as stated in the said bill, that this defendant, on or about
the twenty-third day of June, in the year of our Lord ae
thousand eight hundred and sixty-three, recovered a judg-
raent by confession against the said John Whittemore for
the sum of sixteen hundred and twenty-four dollars, as &t
forth in the said bill, and that a writ of fieri facias de boriset
terris was issued thereon, and delivered to the said William
Douglass, sheriff of the said county of Passaic, who, &
10 such sheriff; under and by virtue thereof, levied on the sad

lot of land and premises described in the said deed to the
said complairiant, as the property of the said John Whitte-
more. 9

And this defendant further answering says, that it is true
as charged in the said bill, that he resides out of the state of
New Jersey, (being a resident of the city of Providence, in
the county of Providence, and state of Rhode Island), ad
was not when the debt on which his said judgment was
founded, accrued, or was contracted, and has not been since,

20 a citizen of the said state; but this defendant does not
know and has never been iuformed, and cannot set forth &
to his belief or otherwise, whether or riot the said Samuel
Anable, Elias Hempstead, and Ezra P. Howard, or either of
them, reside or ever resided in the said state, or are or ever
have been citizens thereof, thi3 defendant having no ac-
quaintance and never having communicated with them o
either of them, and being utterly ignorant as to their resi-
dences or citizenship, and each and all of them being entire
strangers to this defendant,

30 And this defendant further answering says, that he knows
not and has never been informed, and cannot set forth asto
his belief or otherwise whether or not the said judgments
of the said Samuel Anable, Elias Hempstead, and EzraP*
Ploward, or either of them, were fraudulent or void, or con
fessed for no good or legal consideration, or are no liens on
the lot of land and premises, as charged in the said bill; but
he denies that the said charge is true in any particular or
respect as to the said judgment of this defendant, and says
that the said John Whittemore was, at the time the said

40 judgment was confessed, and is now, justly indebted to this
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defendant in the sum for which the same was confessed,
being the amount due for goods sold and delivered by this
defendants the said John Whittemore and Company, (whom
tre said John Whittemore survived), at their request.

And this defendant further answering says, that no part
ofthe said indebtedness has been paid or secured, otherwise
tren by the said judgment so as aforesaid confessed to this
defendant by the said John Whittemore, and that the same
aray part thereof, has not been settled or discharged by
conpromise or otherwise.

And this defendant further answering says, that he has in
the schedule to this, his answer, annexed or underwritten,
adwhich he prays may be taken as a part hereof, set forth
acoording to the best of his knowledge, information, remem-
brance, and belief, a full, true, and perfect copy of the items
of the accounts of goods sold and delivered as aforesaid,
aklsQ of all credits and payments thereon.

And this defendant further answering says, he admits that
tre said William Douglass, sheriff as aforesaid, as stated in
tre said bill, advertised for sale the said lot of land and
premisss so as aforesaid levied on under the said executions,
adjoumed the sale thereof as in the said bill alleged, and
thet he declared his purpose to sell the said premises to the
highest bidder therefor, and to make, execute, and deliver a
dd therefor to the purchaser thereof; but this defendant
coes not know, and has not been informed, save by the said
hll of complaint, and cannot set forth as to his belief or
otherwise, whether the said sheriff “ threatened ” to sell the
sd premises or manifested his determination to sell the
sare otherwise than by advertisements set up and published
aooording to the requirements of the laws of the said state
of New Jersey.

And this defendant further answering submits and insists,
that there is no truth in the assumptions and assertions in
tresaid bill, that the said complainant is the true, lawful,
adright owner of the land and premises, with the appur-
tenances, so advertised by the said sheriff’to be sold, or that
the said John Whittemore has no right, title, or interest in
the same, or that the said William Douglass has no just

20
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or convey, or in any other manner to interfere with the sid
property.

And this defendant further answering submits and irsists
that the said deed of assignment from the said John Whitte-
more, survivor of John Whittemore and Company, W
made to hinder, delay, and defraud the creditors of the sad
John Whittemore aforesaid, or some of them, including this
defendant, and was not made for the equal benefit of all the
creditors of the said assignor, in proportion to their saveral

10 demands, but for the special benefit of a part thereof, ad
preferred some of said creditors over others, providing ad
requiring that some of said creditors should be first paid
and have a greater proportion in respect of their clains then
others, in open violation and contravention of the lans of
the said state of New Jersey, and that the same wes fraud-
ulent and wholly void, and did not pass, convey, or trarsfer
the estate, right, title, or interest of the said John Whitte-
more, in or to the lands and premises so levied and adver-
tised to be sold as aforesaid ; and he further submits and in-

20 sists, that the said William Kumbell and David V. Freeman,
or either of them, had no estate, right, title, or interestin
or to the said premises, and did not nor could conveyor
transfer the same or any estate, right, title, or interest there-
in or thereto to the said complainant, who was well anare
or bouud to know, and should have known the illegal ad
fradulent character of the said deed of assignment, and thet,
by the laws of the said state of New Jersey, it was void ad
utterly ineffectual to transfer the premises in question.

And this defendant further answering says, he did nat

30 come in under the said assignment, or submit to or acquiesce
in the same, or present his claim or demand, or any part
thereof, to the said assignees for payment or settlement, or
otherwise; and he submits and insists, that he ought not to
be, and is not bound, prejudiced, or in any wise affected by
the said deed of assignment; and that this defendant sjudg-
ment first above described, from the time of the entry there-
of in the said Supreme Court, became and was a lawful and
valid lien for the full amount thereof on the land and prem-
ises so levied on; and that the said William Douglass, &
40 such sheriffj under the said execution so as aforesaid issue
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athe said judgment and directed and delivered to him,
Fed not only a just right and lawful authority, but it was his
duty to levy upon, advertise for sale, and sell the said prop-

Andthis defendant further answering says, that he does
mt know and has never been informed, save by the said
bill, and cannot set forth as to his belief or otherwise,
whether or not the said sum of six thousand dollars, alleged
inthe said hill to have been paid by the said complainant to
the said assignees, or any part thereof, was received and ap- 10
propriated by them or either of them, to their own use or
tothe use of either of them, or to the payment of their in-
dvidel claims, or the individual claim of either of them,
agpiret the said John Whittemore.

And this defendant denies all aud all manner of unlawful
combingtion and confederacy, wherewith he is by the said
kil charged, without this, that there is any other matter,
e or thing in the complainant’s said bill of complaint
contained, material or necessary for this defendant to make
amsaer uuto, and not herein and hereby well and sufficiently 20
aswered, confessed, traversed, and avoided or denied, is true,
to the knowledge or belief of this defendant; all which
metters and things this defendant is ready and willing to
ad, maintain, and prove, as this honorable court shall di-

re, and humbly prays to be thence dismissed with his
| ressorneble costs and charges in this behalf most wrongfully
Sustained.

JOHN W. TAYLOR,
Solicitor and of counsel with the defendant.

Schedule referred to in the foregoing answer. 30

186 Messrs. John Whittemore & Co.,
To E. W. Walker, Hr.
Gt 18 To 20 doz. sheep skins, @ $6, $120.00
« U« « gmp o« o« py, 4200
’ $162.00
“© B 10 ¢ calf 0 18, 180.00
I 28 110 « sheep « « 7, 70.00



tw

1857.
Jan. 19. To 5 doz. calf skms 1@822, $110m
M?\;I (3: 9 u v 22, 1198.00
« 1 it a a 18, 18.00
B 4 15 i« sheep « a g %gﬁ)g)l
April 13, 4 w ocalf U @ 4 gogp
« o« a 10 it sheep it a 6, 60.00
) 150
13. a 6 it calf @ 24814400
u- @ 12 a sheep U @ 6, 7200
$1200.00
Average date sold, Feb., 1857, at 6 months.
1868.
June 1. To 5years and 10 months interest to
date, 40

The foregoing s the schedule referred to in the foregoing
20 answer:
E benezer W. Walker.

Answer of Ezra 32 Howard, to Amended Hill.
[Filed January 30, 1867.]

In Chancery op Hew Jersey.

The answer of Ezra P. Howard, one of the defendants to the
amended bill of complaint of John Bentley, complainant.

This defendant, now and at all times hereafter, saving and
reserving to himself all benefit and advantage of exception
to the many errors, uncertaintiesj and other imperfections in

80 the complainant’s said bill of complaint contained, for an
swer thereunto, or unto so much and such parts thereof &
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tisdefendant is advised is or are material or necessary for
Lira to make answer unto, answering, says—be admits that
aa about the twenty-eighth day of May, in the year of our
Lad ore thousand eight hundred and fifty-seven, John
[whitterrore, survivor of John Whittemore and Company, in
[tresaid bill named, did make and execute to William Kum-
tdl ad David V. Freeman, therein also named, a deed of
[assigment of such date and purport as in the said bill set
[fath sofar as the same is therein set forth ; and that the
[same was acknowledged by the said John Whittemore, and JQ
(recorded as in the said bill stated ; but this defendant denies
tret the said deed was duly acknowdedged by the said Wil-
liamKurrkell and David V. Freeman, parties of the second
ratthereto, and says, that their acknowledgment was not
tdenbefore an officer authorized.by the law's of New Jersey
otake the same, nor taken in manner required by the said
llans, and he also denies that the said deed of assignment
e did or could take effect or operate as a valid or effectual
[essigrent or conveyance of that portion of the property or
premisss therein described, situated and lying in the state of 20
IHnJersey, or of any estate, right, title, or interest of the
sad John Whittemore, survivor as aforesaid, in or to such
[portion; inasmuch as the said deed of assignment, in its
povsias contravened the laws of the said state of New
Jasy, as this defendant submits and hereinafter more par-
ticdarty shows.

Andthis defendant further answering says, he also admits
thet the names of the parties and the sums attached to their
reyedtive names, in the schedule marked M, referred to in
tresaid deed of assignment and thereto annexed, are as set 80
fathin the said bill, so far as the same are therein set forth,
adthat William Kumbell, named in the said schedule,, is
aedf the assignees mentioned in the said, deed of assign-
net

And this defendant further answering says, he also admits
tret on or about twelfth day of January, in the year of our
k(d ore thousand eight hundred and fifty-eight, the said
William Kumbell and David V. Freeman, made, executed,
altcelivered a deed of conveyance to the said complainant,
°fauch date and purport and for such consideration us set 40
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forth in the said bill, so far as the same is therein set fat*
and that the same was acknowledged and recorded, as in the
said bill stated ; but whether such consideration or any part
thereof was actually paid, or if paid, when, how, or to whan
the same was paid, this defendant does not know and hes
not been informed, save by the said bill, and the recitals in
the said deed to the said complainant, and cannot set fath
as to his belief or otherwise; and he denies that the last
mentioned deed took effect or operated to conveyor transfer

10 the land and premises therein described, or any estate, rigt,
title, or interest, hi or to the same, the said parties of tre
first part thereto not being legally seized of the said land ad
premises, or having any such estate, right, title, or interest
therein or thereto, as this defendant submits.

And this defendant further answering says, he admits thet
on or about the nineteenth day of May, in the year of ar
Lord one thousand eight hundred and fifty-five, the sid
John Whittemore made, executed, and delivered to May
Morrell, in the said bill named, an indenture of mortgage of

20 such date, purport, and effect as in the said hill set forth, 0
far as the same is therein set forth; that the said nortgage
was acknowledged and registered as in the said hill stated,
and was a lien upon the premises described in the said deed
to the said complainant; and that the said deed to the sad
complainant was made subject to the encumbrance of the
said mortgage; but whether the sum of two thousand dallars,
intended to be secured by the said mortgage, was unpaid or
not at the time the said deed of conveyance to the said com
plainant was executed and delivered, or what sum wes then

80 due and unpaid thereon, this defendant knows not, and hes
not been informed, save by the complainant’s said hill, ax
the statements or recitals in the last mentioned deed, ad
cannot set forth.as to his belief or otherwise; and he further
saith, that he has been informed and believes it to be true,
that on or about the twenty-seventh day of May, in the year
of our Lord one thousand eight hundred and sixty-three, the
said mortgage so as aforesaid given by the said John Whitte-
more to the said Mary Morrell, was cancelled of record,
from which circumstauee he thinks it probable and believes

40 that the whole of the principal and interest due thereon hes
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been paid, and that it may have been paid by the saidcom-
plainant; but whether paid or not by the said complainant,
or by whom, how, or at what particular time prior to the
chte last aforesaid the same was paid, this defendant has no
knowledge or information, save that derived from the said
hill, and cannot set forth as to his belief or otherwise.

And this defendant further answering says, that he admits
thet the said John Whittemore, at or about the time in the
sdbill in that behalf stated, executed to the said William
Kumtell an indenture of mortgage of such date and purport 10
& therein set forth, and that the same was acknowledged
ad registered as therein alleged; but he denies that the
sad mortgage was executed or received in good faith or for
avalid consideration, and says that he has been informed
adbelieves it to be trne, and therefore charges that the said
nmortgage was given when the said John Whittemore was
insolvent and in embarrassed pecuniary circumstances, and
incontemplation and on the eve of the said fraudulent assign-
met, and for the purpose and with the design of protecting
tre said property so mortgaged from this defendant and the 20
ather creditors of the said John Whittemore, and of giving
anundue and fraudulent preference to the said William
Kumbell; and that said William Kumbell well knew that
auchwes the purpose of the said John Whittemore, and co-
operated with him fully and actively in the accomplishment
thereof.

And this defendant also admits, that the said complainant
peid to the said Kumbell and Freeman the said sum of six
thousand dollars, part of the said consideration of eight
thousand dollars, agreed to be paid for said premises, and 30
thet he paid the residue thereof by assuming and afterwards
payiug the said mortgage for two thousand dollars; but he
denies the insinuation in said bill that such payment of six
thousand dollars was made upon or on account of said mort-
g for eight thousand dollars, or had any connection
therewith or reference thereto, directly or indirectly ; and he
&Bthat he has been informed and believes, and he there-
fore charges that the said last mentioned mortgage was dis-
charged by the said William Kumbell previous to the execu-
tion of the said conveyance by him and the said David V. 40
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Freeman ; that the same thereby became inoperative ad e«
tinct before the delivery of said conveyance, and that noe
of the parties to the said conveyance ever intended or an
templated the assignment thereof to the complainant, a
that it should be kept alive or in force, or that it sod
enure in any way to the benefit of the said complainant.

And he further says, that he has no knowledge or infa-
mation, save that derived from the said bill, and cannot &
forth as to his belief or otherwise, whether or not the sad

10 mortgage was, after its discharge, delivered to the said aam
plainant; but he charges and insists that if so delivered it
was not as a muniment of title, or by way of an equitale
or other assignment thereof, but as a memorandum or re-
ceipt showing its payment or discharge, and for the pupose
of having the same cancelled of record; and this defendant
submits and respectfully insists, that the said norigage
ought not to be restored, revived, or re-established as aggirst
this defendant, and to his prejudice.

And this defendant also denies, that the said six thousand

20 dollars was paid to the said William Kumbell in any oter
capacity than as one of the assignees of John Whittemore,
as aforesaid; and he submits and respectfully insists, thet
whatever title to said premises the said William Kumtell
may have had, whether legal or equitable, by virtue of sad
mortgage so as aforesaid given to him, became extinct ke
fore the execution of the said deed to the said complainant,
and that it did not pass or enure to the said complainant by
the said deed or otherwise, nor ought the said conmplainant
to be subrogated to any interest or title which may ever

O have existed in the said William Kumbell by virtue of sad
mortgage or otherwise, to the prejudice of this defend-
ant.

And this defendant further answering says, he admits thet
at the time of the execution and delivery of the said deed to
the said complainant, for the lot of land therein and in the
said bill described, there was a two story frame building
standing thereon; but this defendant does not know, ad
has not been informed save by the said bill of complaint,
and cannot set forth as to his belief or otherwise, whether

40 or not the said building stood in part upon land belonging
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tothe Society for Establishing Useful Manufactures, in said
hill narred, or otherwise I nor whether or not the said build-
inghad been used for the purposes in the said bill alleged,-
a for what purpose thé same was used; nor whether Or not,
jriarto the execution and delivery of the said deed to the
[id complainant, all or any part of the machinery and fix*
tures had been retnoved therefrom, leaving the same in the
condition in the said bill stated ; nor whether or not the said
conplainart, as alleged in the said hill* repaired or improved
tre said building, or converted the same into a flouring mill,
I&rput therein machinery or fixtures, or has been, was* or is
lergeged in manufacturing flour or feed in the said mill.
I And this defendant further answering says* he does not
;knowand has never been informed, save by the said bill*
ad cannat set forth as to his belief or otherwise, whether Or
nat the machinery irt the said building or mill, as alleged in
tre said bill of complaint, has always been run by water
| poner, or how long the same has been so run ; nor whether
| anot the property in thé said water power, or the right to
wethe same, is or was in the said complainant, or was ac-
| quired by him by a perpetual lease, as in the said bill alleged,
| aotherwise; nor whether or not the said building is of the
| dinersiors mentioned in the said bill, or the easterly line of
| tesaid lot runs as stated in the said bill, or leaves a jpart
| thereofstanding bii land held by the said complainant, under
| aleese from thé Society for Establishing Useful Manufae-
| twres*or otherwisel :

And this defendant further answering says, he admits that
Smd Anable* Edward W. Walker, and Elias Hempstead*
iuthe said bill named* did* respectively, recover judgments

the Supreme Court of Judicature of the State of New
Jarey, by confession, at the times and for the amounts in
tresaid bill mentioned* respectively* and that writs of fieri
fades e bonis et terns were issued on the said judgments re-
getively, and delivered to William Douglass, sheriff of the
ooty of Passaic, in the said bill named ; and that the said

1  Douglass, as such sheriff under and by virtue of

esaid writs, and that of this defendant hereinafter men-
ded* levied on and advertised for sale as the property of

e said John Whittemore, the lot of land and premises

10

20

30

40
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described in said deed of conveyance to the said complain-
ant, and by him alleged in the said bill to be his own prgp
erty. Vi

And this defendant farther answering says, that it is true
as stated in the said bill, that this defendant, on or about the
eighth day of May, in the year of our Lord one thousad
eight hundred and sixty-three, recovered a judgment by
confession in the said Supreme Court against the said Jdn
Whittemore, for the sum of seven hundred and ninety-nine

10 dollars, debt and costs, as set forth in the said bill; and thet
a writ of fieri facias de bonis et terns was issued thereon, ad
returned unsatisfied, as stated in the said bill; and also, thet
an alias writ of execution, as in the said bill mentioned, was
issued on the said judgment of this defendant, on or aout
the ninth day of June, in the year of our Lord one thousand
eight hundred and sixty-three, and delivered to the said
William Douglass, sheriff’ of the said county of Passaic,
who, as such sheriff, under and by virtue thereof, levied m
the said lot of land and premises described in the said deed

20 to the said complainant, as the property of the said Jomn
Whittemore.

And this defendant further answering says, that it is true,
as charged in the said bill, that he resides out of the stae
of New Jersey (being a resident of the town of Washing-
ton, in the county of Sullivan, and state of New Harmpshire,)
and was not, when the debt on which his said judgment ws
founded, accrued, or was contracted, and has not been sine,
a citizen of the said state; but this defendant does nat
know and has never been informed, and cannot set forth &

30 to bis belief or otherwise, whether or not the said Saruel
Anable, Edward W. Walker, and Elias Hempstead, or either
of them,lreside, or ever resided in the said state, or are, or
ever have been citizens thereof; this defendant having o
acquaintance and never having communicated with themaor
either of them, and being utterly ignorant as to their resi-
dences or citizenship, and each and all of them being entire
strangers to this defendant.

And this defendant further answering says, that he knows
not and has never been informed, and cannot set forth asto

40 his belief or otherwise, whether or not the said judgments
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of the said Samuel Anable, Edward W. Walker, and Elias
Hempstead, or either of them, were fraudulent or void, or
oonfessed for no good or legal consideration, or are no liens
athe said lot of land and premises, as charged in the said
hill; but he denies that the said charge is true in any par-
ticular or respect as to the said judgment of this defendant,
adsays that the said John Whittemore was, at the time
sd judgment was confessed, and is now, justly indebted to
this defendant in the sum for which the said judgment was
confesed, being the amount due on four certain judgments
obtaired by this defendant against the said John Whitte-
nore, as follows, viz. one for two hundred and sixty dollars
adforty cents, entered or docketed in the District Court of
tre city of New York for the first Judicial District, on or
aut the seventh day of December, in the year of our Lord
aethousand eight hundred and fifty-nine; another for three
hundred and fifty-seven dollars and twenty-nine, cents, en-
tered or docketed in the Marine Court of the city of New
Yok, on or about the sixteenth day of July, in the year of

10

arLord one thousand eight hundred and sixty; another 20

for nineteen dollars and twenty-one cents, entered or dock-
eadin the Court of Common Pleas of the city and county
of New York, in the state of New York, on or about the
eighteerth day of July, in the year of our Lord one thou-
sadeight hundred and sixty ; and the other for twenty-one
ddllas and thirty-six cents, entered or docketed in the same
awut, on the same day; the two first mentioned judgments
being founded respectively on two promissory notes, given
ad mede by the said John Whittemore and Company

(Whomthe said John Wihittemore had survived) to this de- 30

fendat, for goods sold and delivered by this defendant to
tresaid John Whittemore and Company, at their request ;
ad the two last mentioned judgments being for costs of
raersl on appeal of two prior judgments rendered in the
sid Marine Court and District Court, respectively, in favor
dfthe said John Whittemore, in the suits brought in the
sd court by this defendant, on the said promissory notes
respectively.

And this defendant further answering says, that no part of

|H &" indebtedness has been paid or secured, otherwise 40

R
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than by the said judgment so as aforesaid confessed to this
defendant by the said John Whittemore, and that the sne
©rany part thereof has not been settled or discharged by
compromise or otherwise.

Mmd this defendant further answering says, that he hesin
fhej schedule to this his answer, annexed or undenaritten,
and which he prays may be taken as a part hereof, set fath
according to the best and utmost of his knowledge, infonre-
tion, remembrance, and belief, full, true, and perfect abstracts

10sof the four judgments last described, also copies of the sid
promissory notes whereon the same were respectively foud-
ed, and of the items of the accounts of goods sold and c&
livered, for which the said notes were respectively given, ad
also of all credits, endorsements, and payments thereon, res-
pectively ; and although he has not the records of the sid
judgments or copies thereof in his custody or under his
control, he is ready and willing to procure and produce ex
emplified copies thereof, if the said complainant shall require
the same.

20 And this defendant further answering says, he admits thet
the said William Douglass, sheriff as aforesaid, as stated in
the said bill, advertised for sale the said lot of land ad
premises* so as aforesaid levied on under the said executions,
adjourned the sale thereof, as in the said bill alleged, ad
that he declared his purpose to sell the said premises to the
highest bidder therefor, and to make, execute, and deliver a
deed therefor to the purchaser thereof; but this defendant
does not know, and has not been informed save by the said
bill of complaint, and cannot set forth as to his belief ar

30 otherwise, whether the said sheriff “ threatened” to sell the
said premises or manifested his determination to sell the
same, otherwise than by advertisements set up and published
according to the requirements of the laws of the said stae
of New Jersey,

And this defendant further answering submits and insists,
that there is no truth in the assumptions and assertions iu
the said bill, that the said complainant is the true, lawful,
and right owner of the land and premises, with the appur-
tenances, so advertised by the said sheriff to be sold, or that

40 the said John Whittemore has no right, title, or interest in
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tre same, or that the said William Douglass has no just
right or lawful authority to levy upon, advertise for sale, sell
or CONMVeY, Or in any manner to interfere with the said prop-
HNA'm this defendant further answering submits and insists,
thet the said deed of assignment from the said John Whitte-
more, survivor of John Whittemore and Company, was
meck'to hinder, delay, and defraud the creditors of the said
Jam Whittemore, or some of them, including this defend-
at, and was not made for the equal benefit of all the credi- 10
tars of the said assignor in proportion to their several de-
mands, but for the special benefit of a part thereof, and pre-
fered some of said ereditors over others, providing and re-
quiring that some of said creditors should be first paid and
have a greater proportion in respect of their claims than
ahers, in open violation and contravention of the laws of
tre said state of New Jersey, and that the same was fraudu-
lert and wholly void, and did not pass, convey, or transfer
tre estate, right, title, or interest of the said John Whitte-
norein or to the lands and premises so levied on and adver- 20
tissd to be sold as aforesaid; and he further submits and in-
94, that the said William Kumbell and David V. Freeman,
areither of them, had no estate, right, title, or interest, in or
tothe said premises, and did not nor could convey or trans-
fer the same, or any estate, right, title, or interest therein or
thereto to the said complainant, who was well aware or
boud to know, and should have known the illegal and
fraudulent character of the said deed of assignment, and
thet by the laws of the said state of New Jersey it was void
ad utterly ineffectual to transfer the premises in question. 30
And this defendant further answering says, he did not
I aore in under the said assignment, or submit to or acqui-
eeinthe same, or present his claim or demand, or any
part thereof, to the said assignees for payment or settlement,
o otherwise ; and he submits and insists, that he ought not
lobe, and is not bound, prejudiced, or in any wise afteeted
bythe said deed of assignment; and that this defendant s
judgment first above described, from the time of the entry
therecfinthe said Supreme Court, became and was alawful and
valid lien for the full amount thereof, on the land and prenl- 40
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ises so levied on; and that the said William Douglass &
such sheriff, under the said execution so as aforesaid issed
on the said judgment, and directed and delivered to hm
had not only a just right and lawful authority, but it ves

- his duty to levy upon, advertise for sale, and sell the sad

property.

And this defendant further answering says, that he dxs
not know and has never been informed, save by the sad
bill, and cannot set forth as to his belief or otherwisg,

10 whether or not the said sum of six thousand dollars, alleged

in the said bill to have been paid by the said complainant to
the said assignees, or any-part thereof was received and g
propriated by them or either of them, to their owmn wea
to the use of either of them, or to the payment of their in
dividual claims, or the individual claim of either of them
against the said John Whittemore.

And this defendant denies all and all manner of unlanful
combination and confederacy, wherewith he is by the sid
bill charged, without -this, that there is any other metter,

20 cause, or thing in the said complainant’s said bill of com

30

plaint contained, material or necessary for this defendant to
make answer unto, and not herein and hereby well and auffi-
ciently answered, confessed, traversed, and avoided or d=
nied, is true, to the knowledge or belief of this defendant;
all which matters and things this defendant is ready ax
willing to aver, maintain, and prove, as this honorable cout
shall direct, and humbly prays to be hence dismissed with
his reasonable costs and charges in this behalf most wrong-
fully sustained.
JOHN W. TAYLOR,

Solicitor and of counselfor deferdant



Stedle referred to in the foregoing answer.

1. Copy of account.

John Whittemere & Co,,

138

Bought of E. P. Howard.

Nov. 17, 105r%doz. No. 9 card boards, @ 35c,

« uo15pR ot t10 ¢ 36,
a a 61 boxes, 21,
D 9 200 doz. No. 10 card boards, — « 36,
a U 48 hoxes, “ 21,
“ 22 200 doz. No. 10 card boards, “ 36,
« U 48 boxes, « 21,
1%/

Jn 28, The young Mr. Whittemore was here
and 1 let him have cash (to get

home with),
Fbh 4 200 doz. No. 10 card board, « 36,
« €48 boxes, “ 21,
Mach 7. 200 doz. No. 10 card boards, « 36,
» U PR« « 9 <« « « 35,
« 171 boxes, “ 21,
Al 9 300 doz. No. 10 card boards, “ 36,
» <72 boxes, “ 21,
185
NVv.  Cr. by freight paid, $45.31
U« (? it 12.03
1%,
o o« « a u 11.86
Mrh « « u it 17.70
A{I‘" K « u u 17.46

$37.01
54.87
12.81
72.00
10.08 10
72.00
10.08

10.00
72.00
10.08
72.00
34.99 20
14.91
108.00
15.12

$605.95

30
$104.36

$501.59
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2. Copies of notes.

[4]
M m New Y ork, 15th December, 18%
Six months after date, we promise to pay to the order of
E. P. Howard, two hundred and eighty dollars, at the Mx
chanics Bank, value received.

(Signed,) J ohn W hittemore &Co.
Due June 18.
; - [2]
«211, New Y ork, March 23d, 1857,

10  Six months after date, we promise to pay to the order of
N- E* Howard, two hundred and eleven B dollars, at the

Mechanics Bank, value received.
(Signed,) John W hittemore &

Due Sept. 23—26.

Abstracts of judgments.

Against whom, - John Whittemore, survivor, &
In whose favor, Ezra P. Howerd
Where perfected, 1st Judicial District, N Y
When perfected, : 1859, Dec. 7th
20 Transcript filed, 1859, Dec. 8th
H. M. I 100
Damages and costs, - - - - $260.40.

City and county of Hew York, county clerk’s office, s—
I, Henry W. Genet, clerk of the city and county of New
York, certify that the above is a true and correct extract
from the Docket of Transcripts kept in my office.

New York, March 31st, 1864.
H. W. Genert, ak
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Agginst whom, John Whittemore, survivor, &c¢.
In whose favor, Ezra P. Howard.
Where perfected, - - - - Marine, Y. Y.
When perfected, - 1860, July 16th.
Transcript filed, 1860, July 19th.
HM. 9.55.
Damages and costs, - ~ $357.29.
Attormey, - - - - D. G. Wild.

Gity and county of Yew York, county clerk’s office, ss.—
I, Henry W. Genet, clerk of the city and county of Yew 10
York, certify that the above is a true and correct extract
franthe Docket of Transcripts kept in my office
Hew York, March 30th, 1864.
H. W. Genert, Clerk.

Aggainst whom, John Whittemore, survivor, &c., resp’t.

In whose favor, Ezra P. Howard, appl't.
Where perfected, - Common Pleas, Y. Y.
When perfected, 1860, July 18th.

H M e 10.45.
Transcript filed, 1860, July 19th. 20
H M e, 11.20.
Dameges and costs, - - - - $19.14.
Attormey;, - D. G. Wild.

Gty and county of Yew York, county clerk’s office, ss.—
I, Hery W. Genet, clerk of the city and county of Yew
Yok, certify that the above is a true and correct extract
framthe Docket of Transcripts kept in my office.

New York, March 30th, 1864.

H. W. Genet, Clerk.

Against whom, John Whittemore, survivor, &c., resp’t. 30
fjivhose favor, Ezra P. Howard, appl*t.
“here perfected, - - - Common Pleas, Y. Y.

“an perfected, 1860, July 18th.
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H. M. _ _ n 1040,
Transcript filed, 1860, July 19th,
H. M. . 12
Damages and costs, $21.36.
Attorney, D. G. Wild.

City and county of New York,- county clerk’s office, ss.-
I, Henry W. Genet, clerk of the city and county of New
York, certify that the above is a true and correct extract
from the Docket of Transcripts kept in my office.
10 New York, March 30th, 1864.
H. W. Genet, Cerk

The foregoing is the schedule referred to in the preceding

and annexed answer.
E zra P. Howard.

Answer of Elias Hempstead.
[Filed January 30, 1867.]

In Chancery oe New Jersey.

The answer of Elias Hempstead, one of the defendants to te
amended hill of complaint of John Bentley, conplainant.

20 This defendant, now and at all times hereafter, saving ad
reserving unto himself all benefit and advantage of excep-
tion to the many errors, uncertainties, and other inperfec-
tions in the complainant’s said bill of complaint contained,
for answer thereunto, or unto so much and such parts thereof
as this defendant is advised is or are material or necsssary
for him to make answer unto, answering, says—he admits
that on or about the twenty-eighth day of May, in the year
of our Lord one thousand eight hundred and fifty-seven,
John Whittemore, survivor of John Whittemore and Gom

30 pany, in the said bill named, did make and executeto 1
liam Kumbell and David Y. Freeman, therein also namre ,a
deed of assignment of such date and purport as in the s
bill set forth, so far as the same is therein set forth;an t a
the same was acknowledged by the said John Whittemore,
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and recorded as in the said-bill stated; but this defendant
Cenies that the said deed was duly acknowledged by the said
William Kumbell and David Y. Freeman, parties of the
seoond part thereto, and says that their acknowledgment
wes not taken before an officer authorized by the laws of
NewJersey to take the same, nor taken in the manner re-
quired by the said laws; and he also denies that the said
dead of assignment ever did or could take effect or operate
sawvalid or effectual assignment or conveyance of that por-
tion of the property or premises therein described, situated 10
ad lying in the state of New Jersey, or of any estate, right,
title, or interest of the said John Whittemore, survivor as
aforesaid, in or to such portion; inasmuch as the said deed
of assignment in its provisions contravened the laws of the
dtate of New Jersey, as this defendant submits and herein
dfter more particularly shows.

And this defendant further answering says, be also admits
thet the names of the parties and the sums attached to their
respective names in the schedule marked A, referred to in
the said deed of assignment and thereto annexed, are as set 20
forthin the said bill, so far as the same are therein set forth ;
adthat William Kumbell, named in the said schedule, is
aeof the assignees mentioned in the said deed of assign-
met

And this defendant further answering says, be also admits
thet on or about the twelfth day of January, in the year of
ar Lord one thousand eight hundred and fifty-eight, the
sad William Kumbell and David Y. Freeman, made, exe-
aued, and delivered a deed of conveyance to the said com-
plairert, of such date and purport and for such considera- 30
nn as set forth in the said bill, so far as the same is therein
s forth; and that the same was acknowledged and recorded
asinthe said bill stated ; but whether such consideration or
ay part thereof was actually paid, or if paid, when, how, or
owhomthe same was paid, this defendant does not know

. "as n°t been informed, save by the said bill and the re-
adls in the said deed to the said complainant, and cannot
« foth as to his belief or otherwise; and he denies that
the last mentioned deed took effect or operated to convey or
rasfer the land and premises therein described, or any 40

S
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estate, right, title, or interest therein or thereto, as this de-
fendant submits.

And this defendant further answering says, he admits that
on or about the nineteenth day of May, in the year of our
Lord one thousand eight hundred and fifty-five, the said
John Whittemore made, executed, and delivered to Mary
Morrell, in the said bill named, an indenture of mortgage,
of such date, purport, and effect as in the said bill set forth’
so far as-the same is therein set forth; that the said nort-

10 gage was acknowledged and registered or recorded as in the
said bill stated, and was a lien upon the premises described
in the said deed to the said complainant; and that the said
deed to the said complainant was made subject to the en
cumbrance of the said mortgage; but whether the sum of
two thousand dollars, intended to be secured by the said
mortgage, was unpaid or not at the time the said deed of
conveyance to the said complainant was executed and deliv-
ered, or what sum was then due and unpaid thereon, this
defendant knows not and has not been informed, save by the

20 complainant’s said bill and the statements or recitals in the
last mentioned deed, aud cannot set forth as to his belief ar
otherwise ; and he further saith, that he has been informed
and believes it to be true, that on or about the twenty-seventh
day of May, in the year of our Lord one thousand eight
hundred and sixty-three, the said mortgage so as aforesaid
given by the said John Whittemore to the said Mary Mor-
rell, was cancelled of record; from which circumstance he
thinks it probable and believes that the whole of the prin-
cipal and interest due thereon has been paid, and that it may

30 have been paid by the said complainant; but whether paid
or not by the said complainant, or by whom, how, or at what
particular time prior to the date last aforesaid the same wes
paid, this defendant has no knowledge or information, sae
that derived from the said bill, and cannot set forth as to his
belief or otherwise.

And this defendant further answering says, that he admits
that the said John Whittemore, at or about the time in the
said bill in that behalf stated, executed to the said WWllmL
Kumbell an indenture of mortgage of such date and purport

40 as therein set forth, and that the same was acknowledged
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ad registered as therein allegedJ but he denies that the said
mortgage Was executed or received in good faith or for a
valid consideration; and says that he has been informed and
believes to be true, and therefore charges that the said mort-
g wes given when the said John Whittemore was insol-
vert and in embarrassed pecuniary circumstances, and in con-
tenplation and on the eve of the said fraudulent assignment,
adfor the purpose and with the design of protecting the
sad property so mortgaged from this defendant, aud the
other creditors of the said John Whittemore, and of giving
anundue and fraudulent preference to the said William Kum-
bell; and that said William Kumbell well knew' that such
was the purpose of the said John Whittemore, and co-oper-
aed with him fully and actively in the accomplishment
thereof.

And this defendant also admits, that the said complainant
peid to the said Kumbell and Freeman the said sum of six
thousand dollars, part of the said consideration of eight thou-
sad dollars, agreed to be paid for said premises, and that he
peid the residue thereof by assuming and afterwards paying
tre said mortgage for two thousand dollars; but he denies
the insinuation in said bill that such payment of six thou-
sad dollars was made upon or on account of said mortgage
for eight thousand dollars, or had any connection therewith
arreference thereto, directly or indirectly ; and he says that
he hes been informed and believes and he therefore charges,
thet the said last mentioned mortgage was discharged by the
sad William Kumbell previous to the execution of the said
conveyance by him and the said David V. Freeman ; that
the same thereby became inoperative and extinct before the
delivery of said conveyance, and that none of the parties to
the said conveyance ever intended or contemplated the as-
signrent thereof to the complainant, or that it should be
kept alive or in force, or that it should enure in any way to_
the berefit of the said complainant.

Andhe further says, that he has no knowledge or informa-
tion, save that derived from the said bill, aud caunot set
drth as to his belief or otherwise, whether or not the said
mortgage wes, after its discharge, delivered to the said com-
plainant; but he charges and insists that if so delivered it

10

20

30

40
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was not as a muniment of title, or by way of an equitable
or other assignment thereof, but as a memorandum or re-
ceipt, showing its payment or discharge, and for the purpose
of having the same cancelled of record ; and this defendant
submits and respectfully insists that the said mortgage ought
not to be restored, revived, or re-established as against this
defendant, and to his prejudice.

And this defendant also denies, that the said six thousand
dollars was paid to the said William Kumbell in any other

10 capacity than as one of the assignees of John Whittemore
as aforesaid ; and he submits and respectfully insists, that
whatever title to said premises the said William Kunbell
may7have had, whether legal or equitable, by virtue of sad
mortgage so as aforesaid given to him, became extinct be-
fore the execution of the said deed to the said complainant,
and that it did not pass or enure to the said complainant by
the said deed or otherwise, nor ought the said complainant
to be subrogated to any interest or title which may ever have
existed in the said William Kumbell by virtue of said raort-

20 gage or otherwise, to the prejudice of this defendant.

And this defendant further answering says, he admits that
at the time of the execution and delivery of the said deed
to the said complainant for the lot of land therein and in
the said bill described, there was a two story frame building

- standing thereon ; but this defendant does not know and hes
not been informed, save by the said bill of complaint, and
cannot set forth as to his belief or otherwise, whether or not
the said building stood in part upon land belonging to the
Society for Establishing Useful Manufactures, in said bill

30 named, or otherwise ; nor whether or not the said building
had been used for the purposes in the said bill alleged, or for
what purposes the same was used, nor whether or not prior
to the execution and delivery of the said deed to the i
-complainant, all or any part of the machinery and fixtures
had been removed therefrom, leaving the same in the cou i
tion in the said bill stated ; nor whether or not the said com
plainant, as alleged in the said bill, repaired or improve t e
said building or converted the same into a flouring mi >or
put therein machinery or fixtures, or has been, was, or is en

40'gaged iu manufacturing flour or feed in the said mil.
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And this defendant further answering says, he does not
krowand has never been informed, save by the said bill,
ad cannot set forth as to his belief or otherwise, whether
a nat the machinery in the said building or mill, as alleged
inthe said bill of complaint, has always been ran by water
poner, or how long the same has been so run ; nor whether
ornat the property in the said water power, or the right to
uethe same, is or was in the said complainant, or was ac-
quired by him by a perpetual lease, as in the said bill alleg-
ed or otherwise; nor whether or not the said building is of
tre dimensions mentioned in the said bill, or the easterly
lire of the lot runs as stated in the said bill, or leaves a part
thereof standing on land held by the said complainant un-
0 a lease from the Society for Establishing Useful Manu-
fedures, or otherwise.

Ad this defendant further answering says, he admits that
Sand Anable, Edward W. Walker, and Ezra P. Howard,
intre said bill named, did respectively recover judgments
inthe Supreme Court of Judicature of the State of New
Jersey, by confession, at the times and for the amounts in
tresaid bill mentioned, respectively, and that writs of fieri
fedias ce bonis et terris were issued on the said judgments re-
gpectively, and delivered to William Douglass, then sheriff
dfthe county of Passaic, in the said bill named; and that
tre said William Douglass, as such sheriff* under and by
virtte of the said writs and that of this defendant, herein
after mentioned, levied on and advertised for' sale, as the
proparty of the said John Whittemore, the lot of land and
premises described in the said deed of conveyance to the
@& complainant, and by7him alleged in the said bill to be
agoan property.

And this defendant further answering says, that it is true
tiIB I*h| S that this defendant, on or about the

met day of September, in the year of our Lord one
A sn eight hundred and sixty-three, recovered a judg-

Hid TB Cn"ssion’  the 8aid Supreme Court, against the

ten “ittemore, for the sum of six hundred and fif-
th 97 ax® thirty cents, debt and costs, as set forth in
Ws i " and that a writ of fieri facias de bonis et terris

e thereon, as in the said bill mentioned, and de-

10

30

40
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livered to the said William Douglass, sheriff of the sad
county of Passaic, who, as such sheriff, under and by virtue
thereof, levied on the said lot of land and premises described
in the said deed to the said complainant, as the property of
the said John Whittemore.

And this defendant further answering says, that it is true
as charged in the said bill, that he resides out of the state of
New Jersey, (being a resident of the city of Brooklyn, in
the county of Kings, and state of New York,) and wes nat,

10 when the debt on which his judgment was founded, accrued,
or was contracted, and has not been since, a citizen of the
said state; but this defendant does not know and has never
been informed, and cannot set forth as to his belief or other-
wise, whether or not the said Samuel Anable, Edward W
Walker, and Ezra P. Howard, or either of them, reside or
ever resided in the said state, or are or ever have been citi-
zens thereof; this defendant having no acquaintance, ad
never having communicated with them or either of them
and being utterly ignorant as to their residences or citizen+

20 ship, and each and all of them being entire strangers to this
defendant.

And this defendant further answering says, that he knoas
not and has never been informed, and cannot set forth asto
his belief or otherwise, whether or not the said judgments
of the said Samuel Anable, Edward W. Walker, and Ezra
P. Howard, or either of them, were fraudulent or void, or
confessed for no good or legal consideration, or are no liens
on the said lot of land and premises, as charged in the said
bill; but he denies that the said charge is true in any par-

30 ticular or respect as to the said judgment of this defendant,
and says that the said John Whittemore was, at the time the
said judgment was confessed, and is now, justly indebted to
this defendant in the sum for which the same was confessed,
being the amount due on a certain promissory note given
and made by the said John Whittemore, to the order of J-
W. Whittemore, for the sum of four hundred and sixty-five
dollars and seventy-one cents, and by the said payee endorsed
to Hoyt Brothers, who endorsed the same to this defendant,
which note, as this defendant has been informed and be

40 lieves to be true, was given in settlement at the rate of thiry
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cats on the dollar, or thereabouts, of an account of said
Ho\ Brothers against the said John Whittemore and Com-
peny, for goods sold and delivered by said Hoyt Brothers to
tre said John Whittemore and Company (whom the said
Jan Whittemore had survived) at their request.

And this defendant further answering says, that no part
of the said indebtedness has been paid or secured, otherwise
tren by the said judgment so as aforesaid confessed to this
defendant by the said John Whittemore, and that the same
or ay part thereof has not been settled or discharged by 10
conmpromise or otherwise.

And this defendant further answering says, that he has in
tre schedule to this, his answer, annexed or underwritten,
adwhich he prays may be taken as apart hereof, set forth,
acoording to the best and utmost of his knowledge, informa-
tion remembrance, and belief, full, true, and perfect copies
of the items of the accounts of goods sold and delivered as
dforesaid by the said Hoyt Brothers to the said John Whitte-
nmoeand Company, and of the said promissory note given
in settlement thereof- as aforesaid, and also of all credits, 20
endorsements, and payments thereon.

And this defendant further answering says, he admits that
tresaid William Douglass, sheriff as aforesaid, as stated in
tre said bill, advertised for sale the said lot of land and
premises so as aforesaid levied on under the said execu-
tiors, adjourned the sale thereof, as in the said bill alleged,
adthat he declared his purpose to sell the said premises to
trehighest bidder therefor, and to make, execute and de-
liveradeed therefor to the purchaser thereof; but this de-
fendant does not know and has not been informed, save by SO
tre said hill of complaint, aud cannot set forth as to bis be-
lief or otherwise, whether the said sheriff “ threatened ” to
B1the said premises or manifested his determination to sell
t esame otherwise than by advertisements set up and pnb-
Bedacconling to the requirements of the laws of the said
date of New Jersey.

And this defendant further answering submits and insists,

there s no truth in the assumptions aud assertions in
t ®aid bill, that the said complainant is the true, lawful,
adnght owner of the land and premises, with the appur- 40
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tenances, so advertised by the said sheriff to be sold, or thet
the said John Whittemore has no right, title, or interest in
the same, or that the said William Douglass has do just
right or lawful authority to levy upon, advertise for sale, &,
or convey, or in any manner to interfere with the said g
erty.

And this defendant further answering submits and insists,
that the said deed of assignment from the said John Whitte-
more, survivor of John Whittemore and Companv, wes nacke

10 to hinder, delay, and defraud the creditors of the said Jon
Whittemore aforesaid, or some of them, including this de
fendant, and was not made for the equal benefit of al te
creditors of the said assignor, in proportion to their several
demands, but for the special benefit of a part thereof, ad
preferred some of said creditors over others, providing ad
requiring that some of said creditors should be first paid,
and have a greater proportion in respect of their claims then
others, iu open violation and contravention of the lansdf
the said state of New Jersey, and that the same was fraud-

20 ulent and wholly void, and did not pass, convey, or transfer
the estate, right, title, or interest of the said John Whitte-
more in or to the land and premises so levied on and ad-
vertised to be sold as aforesaid; and he further submits ad
insists, that the said William Kumbell and David Y. Free-
man, or either of them, had no estate, right, title, or inter-
est in or to the said premises, and did not nor could convey
or transfer the same, or any estate, right, title, or interest
therein or thereto, to the said complainant, who wes wel
aware or bound to know, and should have known the illegal

BOand fraudulent character of the said deed of assignment,
and that by the laws of the said state of New Jersey it wes
void and utterly ineffectual to transfer the premises in ques-
tion.

N And this defendant further answering says, he did nat
come in under the said assignment, or submit to or acqui-
esce in the same, or present his claim or demand, or ay
part thereof, to the said assignees for payment or settlemen ,
or otherwise; and he submits and insists, that he ought not
to be and is not bound, prejudiced, or in any wise affecte

40 by the said deed of assignment; and that this defendants
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judgment, first above described, from the time of the entry
thereof in the said Supreme Court, became and was a lawful
advalid lien for the full amount thereof, on the land and
premises so levied on; and that the said William Douglass,
& such sheriff, under the said execution so as aforesaid
issed on the said judgment, and directed and delivered to
him had not only a just right and lawful authority, but it
was his duty to levy upon, advertise for sale, and sell the
sad property.

And this defendant further answering says, that he does
nat know and has never been informed, save by the said bill,
lad cannot set forth as to his belief or otherwise, whether
larnotthe said sum of six thousand dollars, alleged in the
sdhill to have been paid by the said complainant to the
sddassignees, or any part thereof, was received and appro-
priged by them, or either of them, or to the payment of
their individual claims, or the individual claim of either of
| themagainst the said John Whittemore.

And this defendant denies all and all manner of unlawful
conmbirgtion and confederacy wherewith he is by the said
hll charged, without this, that there is any other matter,
@g or thing iu the said complainant’s said bill of com-
plairt contained, material or necessary for this defendant to
mde answer unto, and not herein and hereby well and
auffidertly answered, confessed, traversed, and avoided or
cenied, is true, to the knowledge or belief of this defend-
at; al which matters and things this defendant is ready
adwilling to aver, maintain, and prove, as this honorable
aout shall direct, and humbly prays to be hence dismissed

10

20

Aith his reasonable costs and charges in this behalf most 30

wongfully sustained.

JOHN W. TAYLOR,
Solicitor and of counselfor defendant.

T
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Schedule referred to in the foregoing answer.

1. Items of account.

1856.
John Whittemere & Go.,
To Hoyt Brothers, Dr.

Oct. 29. To 15,806 feet If inch belting*

9c., $1377.54
Less 10 per et., 137.75
$1239.79
10 Dec. To 85 feet 18-inch hemlock,
double belting, $3.64, -  $309.40
Less 20 per cent, 61.88
$247.52
Less 10 per cent, 24.75
2.1
5
Promissory note.
$4657 New Y ork, February 1st, 188

Ten months after date, | promise to pay to the order of J
20 W. Whittemore, four hundred and sixty-five M ddlas,
value received.
(Signed,) John W hittemore.

Endorsed—Pay Hoyt Brothers, or order.
J. W. W hittemore.

Pay to the order of Elias Hempstead, without recourse.
H oyt B rothers.

Above is the schedule referred to in the foregoing a

swer.
E lias H empstead.
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Answer of Samuel Anable, Edward W. Walk-
er,EzraP. Howard, and Elias Hempstead.

[Filed January 30, 1867.]

In Chancery of Kew Jersey.

Trejoint and several answer of Samuel Anable, Edward W.
Wdller, Ezra P. Howard, and Elias Hempstead, four of the
defercaris to the cross-bill of complaint of William Kumbell,
conplainant.

These defendants now and at all times hereafter, saving
ad reserving to themselves and each of them, all benefit 10
jard advantage of exception which can or may be had or
[taken to the many errors, uncertainties, and other imperfec-
tions inthe said complainant's said cross-bill of complaint
[contaired, for answer thereto, or to so much and such parts
thereof as these defendants are advised is or are material or
recessary for them or any of them to make answer unto,
trey, severally answering, say—that they admit that John
Bartley, in the said cross-bill named, filed his bill of com-
plairt in this honorable court against such persous, as de-
fendarts, and containing such pray’er, as in said cross-bill 20
mentioned and set forth ; and that such pleadings were filed,
adsuch proceedings had and taken in said cause as in said
aos bill stated; and they further admit that said cause has
It been finally heard.

I Ad these defendants further severally answering say?

thet they admit that John Whittemore, in said cross-bill

rened, executed and delivered to the said William Kumbell
¢bondand mortgage of such date and purport as in the said
laosshill set forth, and that the same was registered or re-

corded as therein stated ; but whether the said John Whitte. 30
noe wes indebted to the said William Kumbell, as therein

18ated, or gave the said bond and mortgage for the purpose

0 securing such indebtedness, as in said cross-bill alleged,
ex defendants severally say, that they or any or either of

I~ knowledge or belief of the others or other of
arrdo not know and have never been informed, save by the
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said cross-bill and the original bill so as aforesaid filed bythe
said John Bentley, and cannot set forth as to their belief o
otherwise; but they have been informed and believe it to
be true, and therefore charge, that the said bond and rort-
gage were given in bad faith, when the said John Whitte-
more was insolvent and pecuniarily embarrassed and threat-
ened with litigation by his creditors, and shortly prior to
and in contemplation of an assignment, with preferences, fo
the benefit of his creditors, but not for their equal berefit,
10 and were designed to cover the property* so mortgaged, ad
protect the same from the honest claims of these defendants
and the other creditors, and to give an undue and fraudulent
preference to the said William Kumbell, who well knew the
circumstances and fraudulent purposes of the said John
Whittemore in the premises, and co-operated with him fully
and actively in the execution of such fraudulent purposes.

And these defendants further severally answering, deny
that the said mortgage wiks a valid subsisting encumbrance
on the premises comprised in said mortgage at the time

20 of the pretended or alleged conveyance thereof by the sad
William Kurnbell and his co-assignee, David V. Freeman,
in said cross-bill named, to the said John Bentley; and they
further deny that the said Kumbell held the legal title or ay
title whatever under said mortgage, or that the said rmort-
gage had any validity or effect as against these defendants
to whom the said John Wihittemore, at the time of giving
the same, was largely and honestly indebted, as in their ar
swers to said original bill set forth, it having been given to
defraud them of their said debts or claims, or hinder ad

30 delay them in the recovery thereof.

And these defendants deny that the said mortgage wes
cancelled as a matter of liberality to the other creditors of the
said John Whittemore, or by mistake on the part of the s
Kumbell, as in said cross-bill in that behalf alleged, an
they say, that if it is true, as alleged in the said cross-bi ,
(which these defendants expressly deny), that said mortgage
was given to secure a debt or any portion of a debt cue
the said Kumbell from the said Whittemore, the said um
bell, as one of the preferred creditors of the said®

40 more, was entitled or empowered by the deed of assignme
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inthe said original bill set forth, to apply the proceeds of
the sdle of the said premises to the payment of said indebt-
edess, and that he did so apply the same; and they deny
thet the said Kumbell lost-the benefit which he would have
hed from the said mortgage, in consequence of such cancel-
letion thereof

And these defendants severally admit, that their places of
residence, respectively, are and were as stated in said cross-
bill; and they submit and respectfully insist, that the said
nmortgage ought not to be re-established or restored or made 10
inany way to operate to the prejudice of these defendants,
aenure to the benefit of the said William Kumbell and the
sid John Bentley, or either of them.

And these defendants severally deny that there is any
ather matter or thing in the said bill charged or contained,
neterial or necessary for these defendants, or -any of them,
torreke answer unto, and not herein and hereby well and
aufficiently answered, confessed; traversed, and avoided or
cenied, is true, to the knowledge or belief of these defend-
ats or any of them ; all which matters and things these 20
defendants, and each of them, are ready and willing to aver,
neintain, and prove, as this honorable court shall direct, and
hurbly pray to be hence dismissed with their reasonable
ots and charges in this behalf most wrongfully sustained.

JOHN W. TAYLOR,
Solicitor and of counselfor the defendants.
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Opinion.

The defendant, Whittemore, on the twenty-eighth day of
May, 1857, conveyed and assigned to the defendants, Free-
man and Kumbell, all his property, real and personal, ex
cepting his household furniture, on trust, to sell and cdlect
the same, and out of the proceeds to pay his debts, in the
order specified; certain debts, apiounting to twenty-six
thousand dollars, enumerated in Schedule A, annexed to the
deed, were directed to be first paid, and then all other dets

10 ratably. This deed described a tract of land in New York,
and the lot at Paterson, in this state, afterwards conveyed to
Bentley, all the other property was conveyed by gerera
terms. Whittemore, Freeman, and Kumbell, all resided in
New York, where the assignment was made and executed.
Two years before the assignment, Whittemore had given a
mortgage on the Paterson lot to Mary Morrell, for two thou-
sand dollars, and twenty days before the assignment he hed
given another mortgage on the same lot to the defendart,
Kumbell, for eight thousand dollars. Both these mortgages

20 were duly registered, and were subsisting encumbrances a
the date of the assignment. The deed of assignment wss
recorded in the office of the clerk of the county of Passaic.

On the twelfth day of May, 1.858, Freeman and Kurmbell
sold and conveyed the lot and mill, in Paterson, to the com
plainant, by deed dated on that day, in which they ae
styled assignees of Whittemore. This sale was for the con
sideration of eight thousand dollars, which was expressed in
the deed, and was paid by assuming the Morrell mortgage
and six thousand dollars in cash. The mortgage to Kuni-

30 bell was, at this sale, given up and cancelled in fact, and
was cancelled on the record of registry two days afterwards,
when the deed was recorded. Bentley afterwards paid the
Morrell mortgage, and had it cancelled of record ont e
twenty-seventh day of May, 1863, and destroyed the nort-
gage. Bentley repaired and fitted up the mill at large ex
pense, and carried on his business in it.

The defendants, Hempstead, Anable, Howard, and a
er, were creditors of Whittemore. At different times, rom
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tre eignth day of June, 1863, to the thirtieth day of Sep-
tenber, in the same year, each recovered a judgment against
himin the Supreme Court, of this state, and caused an exe-
adion to be issued and levied upon the mill and lot sold to
Betley, and caused it to be advertised for sale. They com-
tending that the assignment by Whittemore was void by the
lavof New Jersey, on account of preference to some cred-
itas, and that the title still remained in Whittemore. The
kil isfiled for an injunction to restrain the sale, and to have
tre mortgages, alleged to be cancelled by mistake, again set 10
yp and declared valid liens to protect the complainant«
title

Kurmbell filed a cross-bill to have the mortgage to him set
upes having been cancelled by mistake, or rather under
misapprehension, as he supposed that the assignment was
\did and that the deed to the complainant conveyed the
title.

Tre defendants, Hempstead and Anable, reside in New
Yak Walker in Rhode Island, and Howard in New Hamp-
dhire, and did so reside at the date of the assignment. 20

Trefirst question is, whether the assignment of Whitte-
moe is void.  The construction of the assignment act on
this point was settled by the Supreme Court in Varnum v.
CGnp 1 Green 826. The court there held that the direc-
tiors of the first section of the act, that all assignments in
trust for the payment of creditors should be for their equal
berefit, in proportion to their demands, made that pro rata
equelity essential to the validity of the assignment, and that
assignents made  contrary to this requirement were void.
This part of the act was held to be imperative, although in 3g
tre sare section it was declared that the preference should
ewad And this decision has 'been acquiesced in by the
autsand the bar as the correct construction of that act.
nGoodrich v. Down, 6 Hill 488, the Supreme Court of New

ok gave the same effect to a similar provision. And the

ad thet at the revision of 1846, after that construction had
en&wven and accepted for years, this statute was re-en-
adedin the same words, with the approval of the eminent
juigs towhom that revision was entrusted, would almost
@®a othat construction a part of the law, and put it beyond 40
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the power of the courts to reconsider it. The only dokt
thrown over that decision was by the ruling of the Suprene
Court in Moore v. Bonnell, decided at the Term of June, 184
and not yet reported. In that case the court held, that &
personal property is held to follow the domicil of the oarer,
and transfers of it made at the place of his domicil mst
be governed by the law of that domicil; therefore, a prefer-
ential assignment of personal property situate in New Jer-
sey, made in New York by an inhabitant of that state, ad

iO valid by its laws, was valid to pass the title to that property
as against a creditor living in New York, though as toa
creditor residing in New Jersey it would have been wad
The rule that personal property shall be transferred accord-
ing to the law of the domicil of the owner and not the law
of rei sitae, does not apply when the rights of residents in te
state where the property is situate will be affected by it
This ruling does not affect the decision in Varnum v. G
as to the construction of the statute. Nor does it contra
vene the applicaton of it in that case, if, as is generally ur

20 derstood, the plaintiff in the execution was a resident of this
state. In fact this construction of the statute is re-affimed
by the opinion in Moore v, Bonnell, and it is shown that it
did not apply to assignments of personal property when
both the debtor and creditor were residents of the sae
foreign state by the law of which it was valid. .

But the distinction made in Moore v. Bonnell has nothing
to do with the case before wsi. That was founded on te
rule as to personal property. As regards real property the
rule is different. It is well settled in England and the states

30 where the common law is in force, that the transfer and de-
scent of real property is governed by the law of the state in
which it lies. This rule is without exception, and I am nat
aware of any case or any authority on which it is ques
tioned.

Story's Conjl. of Law, 8424, 428, and 435; Burrill on Assigr
ments, ch. XX X, p. 371; Broadie v. Barry, 2 Ves. $ Bea. 130,
Birtwhistle v. Vardell, 5 B. 4 C. 438; Bing. IV. C 385; S it
in Error, 9 Bligh. 32 and 6; Elliott v. Ld. Minto, 6 Madd. 16
Curtis v. Hutton, 14 Ves. 537; Croshy v. Mason, 7 Cranch 115,
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dak v. Graham, 6 Wheat. 597 ; Kerr v. Mason, 9 WAmI.
5%; iios/orrf v. Nichols, 1 Paige 220; Chapman v. Robertson,
6 P~ 627; Cutler v. Davenport, 1 -PicA 81.

The assignment to Freeman and Kumbell is void as to the
lancs in this state, it conveyed no title to them, and of
oourse they could convey none to the plaintiff.

The complainant contends, that if the assignment is void,
yet thet he is entitled to have the cancellation of the mort-
0pOss set aside as done by mistake and misapprehension,
adas they were paid by him that he shall be decreed to be
the equitable assignor, and to have priority to that extent to
tre defendants.” This claim is founded on justice and ought
to be sustained, if it can be without violating established
principles of equity. These two mortgages when paid and

jaacelled, were valid, subsisting liens on Whittemore’s
property, valid against him and his creditors-—they were paid
bythe complainant with the belief that the payment would
erure to his benefit.

Courts of equity have power to correct mistakes and pro-
ted framthe consequences of them; it is one of the well

| establisned heads of equity jurisdiction, and this court has
frequertly exercised this power in the case of mortgages
candled by mistake.  But it is only mistakes as to fact that
etitle to this relief. 1t is well settled that this court will
na relieve for a mistake as to the law. Few transactions
would be safe if they could be set aside for a misapprehen-
dmof the legal rights of the parties to them. The doc-
trire is too well settled by authority, and too well supported
by the reason on which it is founded to be disregarded.
This principle was considered affirmed and applied to the
| cancelling of a mortgage in the case of Garwood v. JEldridge's
Adnrs, 1 Green Ch. 145. The same doctrine is recognized
72 J. @ H. 60; Lyon v. Richmond, and J. C. R. 170 ; Storrs
v Barker, and is discussed at large by Justice Story in 1 JEg

X? A 121 to 138, who after an elaborate review of the
authorities arrives at the conclusion that a court of equity
will not relieve a party from the effect of his mistake of the
&vunless when accompanied by fraud or imposition of the
other party.

u

10

20

30



10

20

154

Although a mistake as to the law of a foreign stae is
considered a mistake of fact in most cases, yet when aro
resident enters into a contract to be performed in awther
state or relating to lands in a foreign state, he is held tokow
the law of such state, and in that case the mistake is oredf
law. Besides, Bentley, who seeks the relief and peid tre
mortgages, and cancelled them by mistake, was a resicert
of this state.

The bill and cross-bill must be dismissed.

Final Decree.
[Filed May 28, 1867.]

This cause coming on to be heard before the Chancellor,
at the stated February Term, eighteen hundred and sixy
seven, in the presence of Socrates Tuttle, of counsel with
the complainant, and of Aaron S. Pennington, of coursd
with the defendant, William Kumbell, and of John W. Tay»
lor, of counsel with the defendants, Elias Hempstead, Sam
uel Anable, Edward W. Walker, and Ezra P. Howard, ym
bill, answers, replication, and proofs, and cross-bill ad
answer, and the pleadings and proofs having been read, ad
the arguments of counsel heard and considered, and te
Chancellor being of the opinion that the complainant in the
original cause is not entitled to the relief prayed in his Al
of complaint, and that the defendant, William Kumbell, is
not entitled to the relief prayed in his cross-bill—

It is thereupon, on this twenty-eighth day of may, Ad
eighteen hundred and sixty-seven, ordered, adjudged, and
decreed, that the bill of complaint in the original cause ke
dismissed, with costs, and that the injunction heretofore

30 issued thereon be dissolved; and that the complainant in

the said original cause, John Bentley, do, within twenty

. days after service upon his solicitor of a copy of this decree,

pay to the said defendants, Samuel Anable, Edward W
Walker, Ezra P. Howard, and Elias Hempstead, respectively,
or to their solicitor, their respective costs in the said origins
suit, to be taxed; and that the cross-bill of complainant,
filed by the said defendant, William Kumbell, be also dis-
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tnised, with costs; and that the said defendant, William
Kuntell, do, within twenty days after service upon him or
hissolicitor, of a copy of this decree, pay to the solicitor of
tre said defendants, Samuel Anable, Edward W. Walker,
Era P. Howard, and Elias Hempstead, their costs in the
sad cross-cause, to be taxed.

A. 0. ZABRISKIE, €

Notice of Appeal.
[Filed June 4, 1867.]

Tre complainant hereby appeals from so much of the 10
fird decree made in this court in the above stated cause as
(kdaes that the complainant is not entitled to the relief
paed in his bill of complaint to the Court of Appeals in
trelast resort in all causes of law.

S. TUTTLE,
Solicitor of complainant.

WM. GLEDHILL, Of counsel

I conceive there is good cause for appeal in the above
Sated cause.

WM. GLEDHILL, Of counsel, $c. 20

Notice of Appeal.
[Filed June 4, 1867

The complainant in the cross-bill, William Kumbell, here-
byappeals from so much of the said decree made in this
aut inthe above stated cause, as declares that the com-
plairent in the cross-bill is not entitled to the relief prayed
Tris said cross-bill to the Court of Appeals in the last re-
aatinall causes of law.

- A. S. PENNINGTON,
Solicitor and of counsel with William Kumbell. 30

1conceive there is good cause for appeal in the above
Stated cause.

JOHN HOPPER, Of counsel, $c.
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Petition of Appeal.
[Filed June 18,1867.]

Court of Errors and Appeals.
Between

John Bentley, appellant,
and

John Whittemore, William Kumbell,
David Y. Freeman, Samuel Anable,
Edward W. Walker, Ezra P. How-

10 ard, Elias Hempstead, and William
Douglass, appellees.

On hill, $c.

To the Honorable the Court of Appeals in the last resort indl
causes in law.

The humble petition of John Bentley, the appellant in tte
above stated cause, respectfully shows, that your petitioner
finds himself aggrieved by a final decree made in the Gout
of Chancery, by his Honor, Abraham 0. Zabriskie, Crer
cellor of the State of Hew Jersey, bearing date the twenty-
eighth day of May, in the year of our Lord one thousand

20 eight hundred and sixty-seven, wherein the said John Bart-
ley was complainant, and the said John Whittemore, Wil-
liam Kumbell, David Y. Freeman, Samuel Anable, Edward
W. Walker, Ezra P. Howard, Elias Hempstead, and William
Douglass, were defendants, in this respect, to wit, that the
said decree adjudges that the complainant in the original
cause is not entitled to the relief prayed in his hill of com
plaint, and that the bill of complaint in the original case
be dismissed, with costs ; and that the injunction theretofore
issued therein be dissolved, with costs; and that the com

30 plainant in the said original cause, John Bentley, do, within
twenty days after service upon his solicitor of a copy of the
said decree, pay to the said defendants, Samuel Anable, Ec-
ward W. Walker, Ezra P. Howard, and Elias Hempstead,
respectively, or to their solicitor, their respective costsint e
original suit, to be taxed.

And your petitioner humbly appeals from that parto t e
said decree of the Chancellor which decrees as aforesai >
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yonthe ground that the same is erroneous, for that the said
complainant iS entitled to the relief prayed in Ms bill of
complaint, and the said bill of complaint in the original
cause ought NOt to have been dismissed, and the injunction
theretofore issued therein dissolved; your petitioner there-
fae prays that the said decree of the said Chancellor may be
in the particulars aforesaid reversed, set aside, and for noth-
ing holden.  And that your petitioner may have such relief
in the premises as to this honorable court shall seem meet.
S. TUTTLE, 10
Solicitor of appellant.

WM. GLEDHILL, .
Of counsel with appellant.
Deted June 18th, 1867.

Petition of* Appeal.
[Filed June 18, 1867.]

Court of A ppeals in the last resort.

Between
William Kumbell, appellant, j

and V Cross-hill, ¢. 20
John Whittemore and others, appellees, j

Totre Honorable the Court of Appeals in the last resort in all
causes-sf law.

Tre humble petition of William Kumbell, the appellant

the above stated case, respectfully shows, that your peti-
tiorer finds himself aggrieved by a final decree made in the
Cuut of Chancery by his Honor, Abraham 0. Zabriskie,
Chacellor of the State of New Jersey, bearing date the
twenty-eighth day of May, in the year of our Lord one thou-
sd eight hundred and sixty-seven, wherein the said Wil- 30
"an Kumbell was complainant in the cross-bill, and the said
0 nWhittemore and others were defendants, in this respect,
®@nit, that the said decree adjudges that the said William
unbell, the complainant in the said cross-bill and defend-
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ant in the original bill, is not entitled to the relief prayed in
his said cross-bill and answer.

And your petitioner humbly appeals from that part oftre
said decree of the Chancellor which decrees as aforesaid,
upon the ground that the same is erroneous, for that the sad
complainant in the cross-bill, William Kumbell, is entitled
to the relief prayed in his said cross-hill.

Your petitioner therefore prays that the said decree oftre
said Chancellor may be, in the particulars aforesaid, reversed,

10 set aside, and for nothing holden, and that your petitioner
may have such relief in the premises as to this honorable
court shall seem meet.

A. S. PENNINGTON & SON,
Solicitorfor appellant, Wm Kumbell

I conceive that there is good cause for this appeal.
A. S. PENNINGTON,
Of counsel with the appellant, William Kunbell.
Dated June 17th, 1867.

Answer to Petition of Appeal.

20 Court of Errors and Appeals.

Between
John Bentley, appellant,

and > On

John Whittemore, William Kumbell, et.
al., respondents.

The answer of Samuel Anable, Edward W. Walker, Ezra P.
Howard, and Elias Hempstead, respondents to the petition
and appeal of John Bentley, appellant.

These respondents, not confessing or acknowledging al

30 or any of the matters and things in the said petition an
appeal mentioned, to be true as the same are theiein
forth, and reserving to themselves all benefit and advantage
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of exception to the errors, defects, and imperfections in the
said appeal contained, for answer thereunto say—that they
admit that the Court of Chancery did make such decree as
inthe said petition and appeal is mentioned and complained
o but as to the date and contents of such decree the re-
spondents, for greater certainty, refer to the said decree when
the same shall be produced; but the respondents are ad-
vissd, and humbly apprehend, that the decree complained
of is agreeable to equity and justice, and therefore humbly
hoe the same will be affirmed and the appeal dismissed 10
With costs.
JOHN W. TAYLOR,
Solicitor and of counsel for respondents.

Atrue copy.
H. N. Congar, Clerk.

Answerto Petition of*Appeal.

Court oe Errors and A ppeals.

Between
William Kumbell, appellant, "

and > Gross-hill, $c. 20
John Whittemore, et. ah, respondents.

Tre asner °f Samuel Anable, Edward W. Walker, Ezra P.
Howerd, and Elias Hempstead, respondents, to the petition
°f appeal of William Kumbell, appellant.

hose respondents, not confessing or acknowledging all
a ayof the matters and things in the said petition and
Rea mentioned to be true, as the same are therein set
>an reserving to themselves all benefit and advantage
"exception to the errors, defects, and imperfections, in the

H contained, for answer thereunto say—that they 30
inth fJ ~G9°ur* Chancery did make such decree as
a Potion and appeal is mentioned and complained

date and contents of such deree, the res-
en § for greater certainty, refer to the said decree when
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the same shall be produced; but the respondents are advisd
and humbly apprehend, that the decree complained ofis
agreeable to equity and justice, and therefore humbly hoe
the same will be affirmed, and the appeal dismissed with
costs.
JOHN W. TAYLOR,
Solicitor and of counsel for respodnts

A true copy.
H. N. Congar, Clerk.
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Complainant’s Exhibits.

Exhibit I, No. 1.

This indenture, made the twenty-eighth day of May, one
thousand eight hundred and fifty-seven, between John
Whittemore, transacting business in the city of New York,
and survivor of John Whittemore and Company, of the first
part, and William Kumbell and David V. Freeman, of the
aity of New York, of the second part, witnesseth, that the
sd party of the fir.-t part, in consideration of the sum of
oe dollar, lawful money of the United States of America, 10
tohimin hand paid by the said parties of the secoud part,
a ad before the ensealing and delivery hereof, the receipt
wheredf is hereby acknowledged, has granted and sold, and
by these presents does grant, bargain, and sell, assign, trans-
fer unto the said parties of the second part, all that certain
piece or parcel of land situate in the county of New Yarning,
ad state of New York, and distinguished as lot number
forty-three, of the tract known by the name of the township
of Benson, as the same is described in the field book and
ngpof said township, filed in the surveyor general’s office, 20
oontaining one hundred and sixty acres; also all that certain
laof land situate and lying in the city of Buffalo, in the
county-of Erie and state of New York, bounded as follows:
commencing at a point on Court street, forty-one feet east-
alyfromthe intersection of Court and North Canal street;
thenoe, at right angles with Court street northerly, to a line
commencing fifteen feet north from the intersection of Court
with North Canal street and running easterly at right an-
deswith the line of the Erie Canal; thence, along said line
toapoint one hundred feet from the line of North Canal 30
street; thence, at right angles southerly fifteen feet; thence,
aaline which will intersect Court street at right angles
withthe said street; thence, along Court street to the place of
Beginning; and also; all that tract or parcel of',and lying in the
township of Paterson, county of |’assaic, and state of New
Jersey: beginning at the northeast corner of the lot hereto-
fore conveyed by the Society for Establishing Useful Manu-

X
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factures to the Beaver Woolen Factory, which earned four
hundred and fifteen feet and six inches northerly from Bou-
dinot street; thence, running westerly along said Beaver
Woolen Factory lot, one hundred feet to the northwest cor-
ner of said lot ; thence, northerly at right angles seventy
feet more or less, to the Passaic river; thence, easterly doan
the said river one hundred feet; and thence southerly severty
feet to the place of beginning: and also all the stock in
trade, tools, implements, machinery, goods manufactured
10 and unmanufactured and in process of manufacture, and all
notes, bills, dues, choses in action and demands whatsoever,
and all other property whatever belonging to the said fam
of John Whitternore and Company, and to the party of the
first part as such survivor or otherwise, except his household
furniture, and all books of account, vouchers, and securities
relating thereto ; to have and to hold the same unto the said
parties of the second part, their heirs, executors, administra-
tors, and assigns, for ever in trust, that they sell and dispose
of all real estate hereby conveyed, and give good and suffi-
20 cient deeds therefor“and sell all other property hereby as-
signed, and collect and receive all moneys due and to grow
due on the notes, bills, dues, and demands hereby assigned;
and that they apply the net proceeds of such sales and col-
lections in the first place to the payment of the expenses of
drawing this assignment, and the actual expenses attending
the execution hereof; and in the next place, that they pay
the several persons and parties named in the Schedule hereto
annexed marked A, the amounts set opposite to their re-
spective names, or so much of said amounts as shall be actu-
30 ally due to them, after applying all securities or transfers or
mortgages which either of them may hold for the payment
of any indebtedness due to them ; provided however, that in
case the said proceeds shall not be sufficient to pay the seve-
ral persons in Schedule A, after applying as aforesaid, then
the said parties of the second part do pay the same ratal) y
and proportionally; and in the next place, after making
such payments as aforesaid, should any of the said proceeds re
main, that the said parties of the second part dopayt e
several creditors, and such as shall become such by reason o
any contract now existing of the said party of the
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pat and John Whitemore & Co.-, the amounts of their re-
gedivedemands, so far as the said proceeds will enable them
tody and if notin fall then ratably and proportionably to
te amount of their respective demands. And the said
paty of the first part doth hereby irrevocably make, con-
ditute, and appoint the said parties of the second part
hstrue and lawful attorneys, in his name or otherwise, to
adled, recover, and receive the goods, property, claims, and
cemads  hereby assigned or intended so to be, and
todband perform all that shall be necessary to be done and 10
pefomed for the econverting the said goods or other pro-
paty into cash, and collecting and receiving the said dues
addemends, as fully and as amply as the said party of the
firtpart could do or perform, were he personally present and
thisassignment had not been made.
Inwitress whereof, the parties hereto have interchangably

stheir hands and seals the day and year first above written.

John Whittemore. [I. s.]

William Kumbel. [1I.s.]

D. V. Freeman. [1.s] 20

Trewords, “ and state of New York,” interlined between
lires nineteen and twenty?, first page, before execution.
Seeled and delivered in the presence of
James Y. llyatt.

Gty and county of New York, ss.—On this twenty-ninth
dy of May, a. d. 1857, before me, came John Whittemore,
William Kumbel, and David Y. Freeman, known to me to
bathe same persons described in, and who executed the fore-

gargindenture, and acknowledged that they executed the
Qe

James Y. llyatt, Commissioner of Deeds. 30

Sae of New York, city and county of New York, ss. m
fieit remembered, that on this twenty-ninth day of May, a.
D187, before me, Moses B. Maclay, a commissioner resi-
dentin the city of New York, duly commissioned and quali-
fied under the laws of the state of New Jersey to take the
acknowledgment of deeds, &c., personally appeared John ,
Whittemore, whom | am satisfied is the assignor mentioned
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in the within assignment, and to whom | first made known
the contents thereof, and thereupon he acknowledged that
he had signed, sealed, and delivered the same as bis volun-
tary act and deed, for the uses and purposes therein expressed.
M oses B. Maclay,
Commissioner for New Jersey in New York

Schedule A, referred to in the annexed assignment.

William Kumbel, $18992 14
Horace and Robert B. Whittemore, 1131 17
Raborel & Whittemore, 1171 15
Wm. &C. C. Keeler, 1420 10
J. F. Tysen, 1200 @
William Borden, 1,000 @0
F. Del Hoys, 900 @
E. A. Whittemore, 600 @
Horace Whittemore, 56 8
1. Wilder, 50 @
Keller & Singg, 30 D
James M. Freed, 5B 1B
0. S. Hathaway, 1309
F. Cole, 187 2
Paterson Bank, %23
Estate of Jane Muneigb, 425 @

$26,179 %

J ohn Whittemore.

New York, May 28th, 1857.
Witness— James V. H yatt.

Received in the office and recorded June 1st, 1857.
Canfield, Clerk

gQ State of New Jersey, Passaic county, ss—I, Thomas D
Hoxey, clerk of said county, do hereby certify that the fore-
going is a correct copy of the record of a deed, as the same
remains of record in Book B 2,  Deeds, for the county of
Passaic.

Witness my hand and the seal of said county this
[1. s.] twenty-eighth day of November, a. d. 1863.
T hos. D. H oxey, Clerk



165

Exhibit P, Ko. p

This indenture, made the eighth day of May, in the year
one thousand eight hundred and fifty-seven, between John
Whittenore, transacting business in the city of Kew York,
adresiding in Kew Brighton, in the county of Richmond,
adstate of Kew York, of the first part, and William Kum-
Id, transacting business in the same city aforesaid, of the
sod part: whereas, the said party of the first part is how
justly indebted to the party of the second part in the sum of
gight thousand dollars for moneys lent and advanced by the 10
paty of the second part to the party of the first part; now
this indenture witnesseth, that the said party of the first part,
for the better securing the payment of the said sum of
nmorey and the interest thereon, according to the true intent
ad meaning thereof, and also for and in consideration of the
amof one dollar, to him in hand paid, by the said party ofthe
sod part, at or before the ensealing and delivery of these
preserts, the receipt whereof is hereby acknowledged, has
ganted, bargained, sold, aliened, released, conveyed, and
confimed, and by these presents doth grant, bargain, sell, 20
dien release, convey, and confirm, unto the said party of
tre second part, and to his heirs and assigns forever, all that
tract or parcel of land or premises hereinafter particularly
desaribed, situate, lying, and being in the township of Pater-
aninthe county of Passaic, and state of Kew Jersey, be-
giming at the northeast corner of the lot heretofore con-
veyed by the Society for Establishing Useful Manufactures to
t eBeaver Woolen Factory, which corner is four hundred
ad fifteen feet six inches northerly from Boudinot street;
| o, running westerly along said Beaver Woolen Factory 30
a ore hundred feet to the northwest corner of said lot;
lence, northerly at right angles seventy feet more or less to
the Passai nver; thence, +easterly .down .the.said river .one
If? >an(3thence, southerly seventy feet to the plate
g eg'mung, bounded on the south by said lot sold to said
"eaver Woolen Factory, on the north by Passaic river, and

sided™ an® WeS* 3 “an("8 now or f°rnaerly belonging to
society; reserving however, to the said” parties of the
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first part, their successors and assigns, the privilege of cot
tinuing their tail race through the said lot as it now is. ax
of discharging their water through the same, and also of en-
tering upon said lot at all proper times and seasons for the
purpose of amending, opening, clearing out, and repairing
said tail race, so that their water may flow into the Passaic
river without obstruction, to.be kept in repair by the said
company or their successors ; together with all and singular
the tenements, hereditaments, and appurtenances thereunto
10 belonging or in any wise appertaining, and the reversion
and reversions, remainder and remainders, rents, issues, and
profits thereof; and also, all the estate, right, title, interest,
property, possession, claim, and demand whatsoever, as well
in law as in equity, of the said party of the first part, of, in
and to the same, and every part and parcel thereof, with the
appurtenances ; to have and to hold the above granted, bar-
gained, and described premises, with the appurtenances, unto
the said party of the second part, his heirs and assigns, to
his and their own proper use, benefit, and behoof forever;
20 provided always, and these presents are upon this express
condition, that if the said party of the first part, his heirs,
executors, or administrators, shall and do well and truly pay
or cause to be paid unto the said party of the second part,
his executors, administrators, or assigns, the said sum of eight
thousand dollars, together with interest thereon from the
date hereof, on demand, then these presents and the estate
hereby granted shall cease and determine ; and if default
shall be made in the payment of the said sum of money
above mentioned, or the interest that may grow due thereon,
30 or of any part thereof, that then and from thenceforth it
shall be lawful for the said party of the second part, his ex
ecutors, administrators, and assigns, to enter into and upon
all and singular the premises hereby granted, or intended 0
to be, and to sell and dispose of the same, and all berefit
and equity of redemption of the said party of the first par,
his heirs, executors, administrators, or assigns therein, a
public auction, according to the act in such case made an
provided. And as the attorney of the said party of the part,
for that purpose by these presents duly authorized, consti
4Q tuted, and appointed, to make and deliver to the purchaser



or purchasers thereof, a good and sufficient deed or deeds of
conveyanee in the law for the same, in fee simple, and out
of the money arising from such sale, to retain the principal
ad interest which shall then be due on the said indebted-
ress together with the costs and charges of advertisement and
sde of the said premises, rendering the overplus of the pur-
dexe money, if any there shall be, unto the said John
Whittemore, his heirs, executors, administrators, or assigns;
which sale so to be made, shall for ever be a perpetual bar,
bahin law and equity, against the said party of'the first 10
part, his heirs and assigns, and all other persons claiming or
todaimthe premises, or any part thereof, by, from, or under
tremor any of them.

In witness whereof, the parties to these presents have here-
utoset their hands and seals, the day and year first above
witten

John W hittemore. [I. s.]

Fourth line written before execution.

Sealed and delivered in the presence of

Chas. E. Connor. 20

State of .New York, ss—Be it remembered, that on this
egth day of May, 1857, before me, a commissioner for New
Jorsey residing in New York, personally appeared John

hittemmore, who is, | am satisfied, the grantor mentioned
inthe foregoing mortgage named, and the contents thereof
aving been first made known to him by me, he did there-
yon acknowledge that he signed, sealed, and delivered the
samess his voluntary act and deed,for the uses and purposes
therein expressed.

A shbell Green, N.:J. C. on

I acknowledge satisfaction of the within mortgage, and
uorsart that the same be discharged of record.
“ew York, January 12th, 1858.

W m. Kumbel.

188 N W ss.—On this 12th day of January,

Hwy0O T me’ a commI88i°ner f°r New Jersey residing in
ork, personally appeared William Kumbel, who Is, |
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am satisfied, the person who executed the foregoing instru-
ment, and the contents thereof having been first meck
known to him by me, he thereupon acknowledged that he
signed, sealed, and delivered the same as his voluntary att
and deed for the uses and purposes therein expressed.

A shbell Green, ComT,

E xhibit T, NO. 2.

This indenture, made the twelfth day of January, ae
thousand eight hundred and fifty-eight, between William
10 Kumbel and David V. Freeman, of the city of New York,
assignees of John Whittemore, of the first part, and John
Bentley, of Paterson, county of Passaic, and state of New
Jersey, of the second part, witnesseth, that the said parties
of the first part, for and in consideration of the sum of eight
thousand dollars, lawful money of the United States of
America, to them in hand paid by the said party of the s
ond part, at or before the ensealing and delivery of these
presents, the receipt whereof is hereby acknowledged, hae
granted, bargained, sold, aliened, remised, released, conveyed,
20 and confirmed, and by these presents do grant, bargain, s,
alien, remise, release, convey, and confirm, unto the sad
party of the second part, and to his heirs and assigns forever,
all that tract or parcel of land and premises herein after par-
ticularly described, situate, lying, and being in the township
of Paterson, in the county of Passaic, and state of New Jer-
sey, beginning at the northeast corner of the lot heretofore
conveyed by the Society for Establishing Useful Manufac-
tures to the Beaver Woolen Factory, which corner is four
hundred and fifteen feet six inches northerly from Boudinot
30 street; thence running westerly along said Beaver Woo en
Factory lot one hundred feet, to the northwest cornero
said lot; thence northerly at right angles seventy feet nmore
or less to the Passaic river; thence easterly down the s
river one hundred feet; and thence southerly seventy  #
the place of beginning ; bounded on the south bysai
sold to said Beaver Woolen Factory ; on. the north by a
saic river, and oh the east and west by lands now or forme
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" belonging to said society ; reserving, however, to the Monroe
Manufacturing Company, their successors and assigns, the
privilege ofcontinuing their tail race through the said lot as it
rowis, and of discharging their water th ough the same ; and
doafentering upon said lot at all proper times and seasons for
tre purpose of of amending, opening, clearing, out, and re-
pairing said tail race, so that their water may flow into the
Pessaic river without obstruction ; to be kept in repair by
tre said company or their successors; subject to the payment
ofamortgage for two thousand dollars, which said mortgage 10
istobe assumed by the party of the second part, together
with all and singular the tenements, hereditaments, and ap-
purtenances thereunto belongingor in anywise appertaining,
adthe reversion and reversions, remainder and remainders,
rents, issues, and profits thereof; and also all the estate,
right, title, interest, property, possession, claim, and demand
whatsoaver, as well in law as in equity, of the said parties of
tre first part, of, in, or to the above described premises, and
eaypart and parcel thereof, with the appurtenances: to
haeand to hold all and singular the above mentioned and 20
desribed premises, together with the appurtenances, unto
tre said party of the second part, his heirs and assigns, for
ea.

In witness whereof, the parties hereto have hereunto inter-
changesbly set their hands and seals the day and year first
aoe written.

W m. Kumbel. [1.s.]
1). V. Freeman. [I.s.]
Sedled and delivered in the presence of
Richard H. Bowne. 30

State of New York, city and county of New York, ss.—
®d remembered, that on this twelfth day of January,
& teen hundred and fifty-eight, before me, a commissioner
nder and by virtue of the laws of New Jersey for the ac-
Yowedgment and proof of deeds, resident in the state of
y6y ork, personally appeared William Kumbel and David
AHh |2 | W H  satlsHe(l are the grantors mentioned

te 1 1 1 "e™ anc™l having first made known to them
contents thereof, they acknowledge that they had signed

Y
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sealed, and delivered the same as their voluntary act ad
deed for the uses and purposes therein expressed.
A shbel Green, N. J. Cbm'r,
20 Ex. Place, New York Qiy,

Exhibit T, No. 3.

An indenture, made this first day of November, in the
year of our Lord one thousand eight hundred and fifty-seven,
between the Society for Establishing Useful Manufactures,
of the first part, and John Bentley, of the city of Paterson,

10 in the county of Passaic, and state of New Jersey, of the
second part; whereas, the said John Bentley now occupies
the mill and premises in rear of the mill of the Globe Ml
Manufacturing Company, recently7occupied by John Whitte-
more & Co., as a card factory in Paterson aforesaid, bounded
on the north by the Passaic river, and on the east by the
waste race of the said society; and whereas, the said John
"YVhitttmore & Co., by and with the permission of the sad
society, used on their said premises certain surplus and weste
water flowing from the canal of said society in Boudinot

20 street toward said river, by means of a trunk or trough ;
the easterly side of the premises aforesaid of the said Bent-
ley, and on the westerly side of said society’s waste race, in
wbich the said waste water flows ; and whereas, the said John
Bentley desires to use said surpluswater on his said premises,
for the purpose of driving a grist mill; now this indenture
wdtnesseth that the said parties of the first part, for ad in
consideration of the rents, covenants, conditions, terms, ad
payments herein mentioned and contained, have demised,
leased, and to farm, let, and hy7these presents do demise,

30 lease, and to farm, let, unto the said John Bentley, his heirs,
executors, administrators, and assigns, the privilege ot taking
from the said waste race and using on the said premises o
said Bentley, the waste water that may from time to time ke
running down said waste race, to be taken at the place an
in the manner the same was taken by the said John W itte
m »e & Co', through the trough or trunk now erected or
tl at puipose, or such other trough or trunk of like size,
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hereby reserved, by way of distress, in like manner as land-
lords may and can now collect their rents, according to tre
laws of the state of New Jersey ; and that in case the sad
party of the second part, his heirs, executors, administrators,
or assigns, shall and do fail to perform, or neglect or infringe,
or violate any covenant herein contained, or in anywise aage
the privilege hereby demised, then it shall and may be law
ful for the said parties of the first part, their successors axd
assigns, without any suit or proceeding at law or in equity,
10 to stop the flow of said waste water through said trunk o
trough, and to prevent the use thereof by the said party of
the second part, his heirs, executors, administrators, or &
signs, and, at their option, to declare these presents and ex
erything herein contained to be null and void; and that a
the expiration, of the said term or sooner determina-
tion thereof, he will surrender up the said demised
premises to the said parties of the first part, their successors
or assigns, and cease to take or use the said waste waer
thenceforth, without the vyritten consent of the said parties
20 of the first part,"their successors and assigns.

And it is expressly understood and agreed by and between
the parties to these presents, and it is expressly agreed ax
understood and declared to be the true intent and meaning
of these presents, that the said parties of the first part, their
successors and assigns, are not to be restrained by anything
herein contained from leasing, selling, using, or disposingot
the water in their several canals, or from renewing any lessss
or grants of water heretofore made by them, or from lessing,
using, selling, granting, or disposing of all the water in s

30 canals, including their canal in Boudinot street, in such way
and manner as they may see fit, or from altering or changing
any of their said canals, or from altering or changing the
said waste race; and that the said party of the second part,
his heirs, executors, administrators, or assigns, may take au
use only such waste water as shall be running through s
wimste race from time to time after the said society or =
lessees or grantees or assigns shall have used their proper
quantities of water from said canals, and without any
anty on the part of the said society that any watersha ~

49 through the said waste race; and farther, that the isr



ITS

dforesid may be levied and enforced against any goods,
chattels, personal property and machinery of the said John
Bentley, his heirs, executors, administrators, or assigns, in or
yan the premises where the said water may be used by said
Bentley or his said representatives, or in any mill on the said
premises occupied or owned as aforesaid by him.

In witness whereof the said society have caused their
govemor to set his hand and affix their seal, and the said
John Bentley hath set his hand and seal the day and year

first above written.
alorder, A. S. Pennington, [I. s.]
Dep. Gov. S. U. M.
John Bentley. [1. s.]

Sged, sealed, and delivered in presence of
Thomas O. Smith.
Rent of within to commence December 1st, 1857.
Thomas O. Smith, AgentS. U. M.

Exhibit T, No. 4,

Mortgage given by John Whittemore and Mary B., his
wife, of the city of NewWork, to Mary Morrell, of the city
ot Paterson, dated the nineteenth day of May, a. a. eighteen
hundred and fifty-five, and acknowledged before Henry M.
Alexander, commissioner, to secure the payment of a bond
of the same date, giveu by said John to said Mary, condi-
tioned to pay two thousand dollars in one year from the date
heredf, with interest at the rate of seven percent, per annum,
@l that tract or parcel of land and premises, situate, lying,
adbeing in the township of Paterson, in the county of Pas-
&G and state of New Jersey ; beginning at the northeast
«are °f the lot heretofore conveyed by the Society for Es-
lavishing Useful Manufactures to the Beaver Woolen Fac-
P "Iwhich corner is four hundred and fifteen feet six inches
ratherdy from Boudinot street; thence, running westerly
daygsad Beaver Woolen Factory one hundred feet, to the
Nottwestcorner of said lot; thence, northerly at right angles
@ty feet more or less to the Passaic river ; thence, easterly
OAi the said river one hundred feet; and, thence southerly

10

20

30



174

seventy feet to the place of beginning ; bounded on the sauh
by said lot sold to said Beaver Woolen Factory, on the
north by Passaic river, and on the east and west by
lands now or previously belonging to said society; reserving
to the Monroe Manufacturing Company, their suocessors
and assigns, the privilege of continuing their tail race through
the said lot as it was in 1839, and of discharging their water
through the same, and also of entering upon said lot at dl
proper times and seasons for the purpose of amending, qoen+
10 ing, clearing out, and repairing said tail race, so that their
water may flow into the Passaic river without obstruction,
to be kept in repair by the said company and their sucoss-
sors.
Received in the office and recorded May 19th, 1855.
Canfield, Qerk

State of New Jersey, Passaic county, ss.—l, Thomas D
Hoxey, clerk of the county of Passaic, hereby certify that
the above is a true copy of the registration of the anowe
mortgage, as the same remains of record in my office.

20 Witness my hand and official seal this twentieth day of
January, a. d. 1865.

The word * the,” on the fourteenth line from top, and in-
terlined, and the words “ to the,” on tbe twenty-second line
from top, erased before certifying This copy.

Thos. D. Hoxey, Clerk, [I. s]

This mortgage is, this twenty-seventh day of May, A o
1863, cancelled of record, the same being shown to me wit

satisfaction written thereon by the mortgagee.
Thos. D. Hoxey, ek
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Exhibit T, Ko. 5.

This indenture, made this seventh day of December, in thé
year of our Lord one thousand eight hundred and sixty-three,
" betvieen the Society for Establishing Useful Manufactures,
in the county of Passaic, and state of New'Jersey, of the
| firg part, and John Bentley, of the city of Paterson, in the
oounty of Passaic, and state of Kew Jersey, of the second
part, witnesseth, that the said parties of the first part, for and
inconsideration ofthe rents, covenants, and agreements here-
ingfter reserved and contained, do demise, lease, and to farm,
let, unto the said party of the second part, his executors, ad-
ministrators, and assigns, all that strip of laud situate in said
aty, sixteen feet along the easterly line of mill lot of said
Joan Bentley, esquire, westerly of Prospect street, begin-
nirg at the northeast corner of a lot conveyed by the said
adyto the Beaver Woolen Factory, known as the Beaver
mill lot, and being the southeast corner of a lot conveyed
byWilliam Kumbel and David V. Freeman, assignees of
Jamn Whittemore, to John Bentley, by deed, dated January

12h 1858, and running thence northerly along said Bent-
eyseasterly line twenty feet more or less to the Passaic,

river; (2) easterly, along the southerly line of said river to
opaint of intersection by a line drawn parallel with and
«taut sixteen feet at right angles easterly from the first
In® (') southerly, alongsaid parallel line seventy feet more
@8 to the point along said parallel line Seventy feet more

g%ere aid parallel line would be inter-
eaVl ih iH, if extended

westerly, along said line sixteeen feet to the

ﬂrt—}<’4 en |m’1_1&to have and to hold the said premises
~the term of fifteen years .from the first day of January,
fareler° " Ollr one thousand eight hundredand sixty-
dolla/6 an® B"b | therefor the annual rent of ten
U H |1 Payments’ frora au(d after the commence-
asafo® Aem”Be>provided, that if the said payment so

i f&sa{'ﬁereserved, or any part of the same, shall be un-

s h Sace  “en “al8next after any day whereon
8 ould be paid, (the same being first demanded

qgo

20

on



lawfully or otherwise,) then it may be lawful for the sd
parties of the first part, their successors or assigns, to reeter
and hold the said premises, as of his or their former esae
or estates; and the said party of the second part do, for |
himself, his executors, administrators, and assigns, coverart
mnith the said parties of the first part, their successors ad
assigns, that he, the said party of the second part, his eeor
tors, administrators, or assigns, shall and will pay, or caee .
to be paid to the said parties of the first part, their suces
10 sors or assigns, the aforesaid yearly rent of ten dollars, at tre
times appointed as aforesaid; and shall and will, at his omn
proper costs and charges, keep the premises in good ax
sufficient repair during said term, the usual wear and teer
excepted. And further, that, at the expiration of the sid
term, the said premises shall be yielded up in good and aifi-
cient repair as aforesaid, (destruction by fire, war, and tem
pest always excepted) unto the said parties of the first pat,
their successors or assigns.
It being fully understood and agreed between the repec-
20 tive parties to this demise, that in case a dispute or litiggtion
shall occur during the time or term mentioned in this demise,
that then and in that case the said John Bentley shall, a his
own proper costs and charges, defend and pay the expersss
of defending the title of said parties of the first part tot e
premises hereby demised.
In witness whereof, the parties to these presents have in
terchangeably set their hands and seals, the day and yea

first above written.

Morgan % Colt. g §,5
N . Gov.S.U.M.

John Bentley. [> s0

The words “ executors and administrators” erased>"
“ successors” several times interlined before executi
word “ January” erased and “ December” interlined.

Sealed and delivered in presence of
De Grasse B. Fouer.
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Exhibit T, No. 6.

Premises of John Bentley. Surveyed January 26th, 18 35. Ah'm
A. Fonda, C E., Paterson, N. J.

West Line Beaver
Mill Lot.

BEAVER MILL TAIL-RACE

"ZB3JL N~ O J3C

225

1 Story Brick.

26.7 ft.

3 Stories & Attic Frame.

E. Line Beaver Flouring Mill.
Mill Lot.
Society’s Land.
63' m

M B,’“C” “D,” corners of Flouring Mill Lot.






