
JOHN A. CARNIE, I' 
Defendant in I!}rror, 

/'SI. 

I 
BAEDER and PETER vVILICil\S,\ 

Plw£11tflf8 £n Bnor. } 

STATEMENT. 

In .Debt. 

This suit is brought on a bond given under an act en-
titled "An Act for the collection of demands against 
ships, steamboats and other vessels," approved March 20, 
1857. (Revision, 1877, p. 585.) 

The yacht Germania was attached, under a claim made 
by the plaintiff for work done and materials furnished in 
the repairing, fitting and furnishing of said steamboat, 
and, in order to discharge the attachment, the <lefen<lants 
were obliged to give the bond on which the suit is 
brought. 

The action was tried before Justice Knapp and a jury, 
and a verdict was given in favor uf the plaintiff against 
the defendants for a part, but not the whole of the 
plaintiff's claim. The contract. as stated. by the plaintiff 
himself, is on page 14, lines 1:::.-30, inclusive. He says 
the contract was made in the City of New Y Ol'k, in Feb-
ruary, 1R8 l ; tliat there was no chang-e afterwards m~de 
in that bargain; that it all rested on that one bar-
g ain; that the bargain was that the plaintiff should. 
go to work to put the yacht in complete repair as soon 
as possible, her engine, boilers, and all appertaining 
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thereto, so that she would be rn perfect running order; 
that if the p]aintiff did not put her in perfect runni:;::1g 
order there would not be a completion of the bargain on 
his part. The plaintiff eontended that he had complied 
with the agreenient and had put her in perfect running 
order. The defendants denied it. 

The defenda11ts desired the Court to instruct the jury 
that if there was an entire contract, as testified to by the 
plaintiff, and if the j 11r_y found that there was no com-
pletion 0£ the entire contract, then there could be no re-
covery. The Court refnsed to charge that, and, on the 
contrary, laid down the rnle that the jury might find for 
the plaintiff what the services and labor were reasonably 
worth that had been performed by him, even if the con-
tract had not been folly completed. holding that there 
was no sueh thing as an entire co:itract where there was 
no price fixed. 

Another question arose as to the right of the Legisla-
ture to impose a madtime lien upon the vessel, as they 
had attempted to do, this action being not an action 
for the value of the goods and services rendered, but on 
the bond given to discharge the attachment of the vessel. 

Another point made was that the Act of 1857 only 
authorized the proceedings in quesi;ion when the debt 
was contracted in the St.it e of New ,Jersey, whereas the 
defendants contended, under the plaintiff's own i;esti-
n10ny, that the contract was made in the City of New 
York, and that the debt was there contracted. 

POINTS. 

I. 
Upon the exceptions which raised the question as to 

this being an entire contract, under the testimony of the 
plaintiff, defendants contend that if it was such entire 
contract, the refusal of the Judge to permit the question 
to go to the jury was error. 
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The J udgc held that it was not an entire C'ontract 
(p. 32), because the price had not been agreed npon in 
80me definite way. Defendants contend that this is not 
the law. 

"Part performance of an entire contract, where there 
" is manifestly no intention to sever, change, or in any 
" wise a1ter or mo<lify the contract, as originally made, 
" furnishes no ground of recovery p1·0 tanto." 

" The entire performance is a con<lition precedent to 
"the payment of the price, and the courts cannot ab-
" solve men from their legal enga§!_'ements or make con-
" tracts for them.'' 

Uasfack 1'. Mayers, 2 Dutcher, 289. 

" The foll performance is a condition precedent to the 
" rig-ht to any payment upon a contract to erect a house 
"without any agreement in respect to the sum to be paid 
" or the times of payment, except that the labor was by 
'' day's work." 

Onnningham v. _Jones, 20 N. Y ., 486. 

The Court says at page 488: "The contract was an 
" entire one and indivisible, and Burwick, the contractor, 
" was not entitled to recover without a full performance 
'· on his part. It matters not that no price was fixed 
" upon as a compensation. The defendant, on completion 
" of the work, would be liable to pay what the work and 
" materials would be reasonably worth. having the right 
'' to irn,ist, however, that the contract should first be per-
" formed. Instead of performance he willfully abondoned 
" the work in an unfinished state, leaving- it on the bands 
" of the defendant to complete, snbjecting him to the 
" damages necessarily arising from such a course." 

In the dissentin~ opinion of Selden, J., he quotes the 
case of Roberts u. Havelock, 3 Barn. & Adolph, 4:P4, 
where the Court held that the plaintiff was entitled to 
recover where he refused to go on until he had been paid 
for what had been done, the contract being to put a ship 
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which was in a damaged state in thorough repair. Lord 
Tenderden, 0. J., in that case says: 

"There is nothing in the present case amounting to a 
" c0ntract to do the whole repairs and make no demand 
" until they are completeJ. The plaintiff was entitled 
" to say that he would proceed no farther with the repairs 
" until he was 1nid wl1at was already done." 

Littledale, J., in that case says: 
"The plaintiff undertook this work in the same way 

"that shipwrights ordinarily do. It does not follow from 
"anything that pHssecl that he might not stop from time 
''to time in the course of the work, and refuse to pro-
,, ceed till lie was supplied with money .'' 

Parke, J., says: 
"l t there lu .d been any specific contract on the part of 

"the plaintiff fol' completing- the W(Jrk the argument for 
" the defendant might have had much weight . But this 
"was only a general employment of the p laintiff by the 
·' defendant in the same way as all shipwrights are em-
" ployed." 

The defendants suggest that the difference between the 
present case and that iu 3 Darn well & Adolphus, is that 
in the prc:sent < a,;;e the plai11tiff did agree to complete the 
work and put thJ _yacht in thorough repair, as appears by 
his testimony (p. 14), when be admits that if he did not 
put her in perfect running order he did not complete his 
bargain. 

The defendants suggest that the English case is not an 
authority against them, and, even if it were, that the case 
in 20 N. Y. is on all fours with the present case, and 
that the rertsoning in that ~ase is sound. 

Mr. Smith, in his learned note to Cutter v. Powell (2 
Smith's leading cases, 7 Am. Ed ., pp. 32, 33), criticising 
the c 1se in a Barnwell & Ad >lphus, says: 

'' --- but where no price is specified, this difficulty 
'' does not arise, and perhaps the true and right presump-
" tion is, that the parties intended the payment to keep 
" pace with the accrual of the benefit in which payment 
'· is to be made . But this, of course, can only be where 
" the consideration is itself of an apportionable nature, 
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" for it is easy to put a case in which, though no price 
" haf; been pecified, .) et the consideration is of so indi-
" visible a nature that it would be absurd to say that one 
" part should be paid for before the remainder, as where 
" a painter agrees to draw A's likeness, it would be ab-
" surd to require A to pay a ratable sum on account, when 
" half the face only had been finished; it is obvious that 
" he bas then received no benefit, and never will receive 
" an_y, unless the likeness should he perfected.'' 

Mr. Parsons, in 2 Parsons on Contracts (5 Ed.), p. 521, 

upon this ame subject, says: 
" Contracts have been he]d apportionable in which the 

" service to be performed was specified and fixed, but the 
" consideration to be paid was left to be implied by law. 
" But this cannot be laid down as a ~eneral rule." 

He citeR the case of Roberts 11• Havelock in ::i note to 
the above proposition, as laid down l>y him. 

If Mr. Parsons is right, that there i~ no general rule, 
then no such rule as is contended for by the plaintiff 
ought to be laid down in this case, becau~e it is certainly 
unjust to allow a party to recover on a contract to put an 
engine in complete running order, when he te tifie that, 
if he did not put the yacht in perfect running order, 
then he had not completed his bargain, for, in point of 
fact, the engine was not put in perfect running order. 

The error in this case was that the Court refused to let 
that question go to the jury, but took it away from them 
by saying that this was not an enfoe contr3ct, and that 
they might allow on a q1tant11m rneru1·t. even although 
the boat had not been put in perfect running order. 

As a matter of fact in this case, the defendant, proved 
that they had to expend a large sum of money after-
wards, in order to put the boat in running order, and the 
bms for this are annexed to the testimony. In addition 
to tl1e bi11s and tbe plaintiffs' testimony, is the te timony 
of tl1e rnechanics wbo did the work, and who testified that 

it was work necessary to be done. This is not important, 
however, in this Court, because this question was practi-
cally withdrawn frolll the jury by the .J 11dµ-e 11nder his 
rhar~e. 



6 

II. 

That it is a maritime lien, and that the act is unconsti-
tutional-

" State Legislatures have no authority to rreate a nrnri-
" time lien, nor can they confer any j nrisdiction npon a 
" State Court to enforce such a lien by a suit or proceed-
" ing in ,·em, as is practised in the Admiralty Courts." 

The Belfast, 7 Wall., 64:4. 
See also to the same effect with reference to the stat-

ute, The Moses Taylor, 4 Wall., -::1:11, etc., and The 
Hine v. Trevor, 4 Wall., 556, etc. 

Ju the State of New York, under an act ·<l,i, c.1,l' to 
ours, a bond was given, and the Court of Appeals held 
that in an action upon the bond given to obtain the re-
lease of the vessel from attachment the bond is void, it 
being given under the provisions ot the statute, it is given 
in i121.1itu1n. 

Vose v. Cockcroft, 44 N. Y., 415. 

III. 

The evidence in this case is clear that the contract was 
made in the City of New York ; the plaintiff so testifies 
(p. 14); he says "it was made at my place of business in 
"West street, New York City ; there was not any 
"change in that bargain afterwards ; it all rested on that 
" one bargain." 

• The 1st section of the Act of 1857 provides (Revision> 
p. n86) : '' Whenever a debt shall be contracted by the 
"master, owner, agent or consignee of any ship or vessel 
"within this State---such debt shall be a lien upon 
'' such ship," &c. 

T'w ,Judge below took the ...-iew, that the work being 
dune i11 1. ew .J rrsey, the debt was contracted in New 
Jers:y. The defendants contend that the bargain being 



7 

to put the yacht in complete running order, the bargain 
having been made in New York, the plaintiff alleging 
that he had completed that bargain and suing upon that 
bargain, whatever indebtedness attached was one that was 
contracted in New York City, and not in this State. 

If this view of the defendants be correct, then the 
plaintiff did not bring himself within the act, and the 
Court should have so held. 

IV. 

The Court erred in refusing to instruct the jury that 
if they found there was an entire contract, as testified to 
b;T ·' intiff, and that the contract was not completed, 
then L .. ,vfe could be no recovery in this action. 

v. 
The Court erred in instructing the jury as to tbe law 

of entire contracts. 

VI. 

The Court erred in instructing the jury in regard to 
plaintiff receiving the benefit of what he did for defend-
ant, even if the contract were not completed. 

VII . 

The judgment of the Supreme Court should be re-
versed. 

LEO ABDETT, 
Def rmd, ,,t'e Atto,•1,ey-1 f t.fj i.:... 





JOHN A. CARNIE, 

D~f'enclmd in Er1·01·, 

and 111 Debt. 

FRANK BAEDER, Pl rtl., 

Plaint{ff:r, in Erl'or. 

This is an action on a bond given by the plaintiffs 
in error to John A. Carnie, the defendant in error, pur-
suant to the eleventh, twelfth and thirteenth sections 
of the act entitled "An act for the collection of demands 
against ships, steamboats and other Yessels," approved 
March 20th, 1857. 

In the month of February, 1881, the "Yacht Ger-
mania" was lying at the city of Hoboken, in the County 
of Hudson, in this State, at which time Frank Baeder, 
one of the owners, ordered t.he plaintiff below, J olrn A. 
Carnie, to put the yacht in complete repair. 

Carnie's shop is in ·west street, New York city. The 
order to do the work was given at the shop iu New 
York. 

Nothing was said b>· Pither part:v about the amount 
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thereto, so that she would be in perfect running order; 
that jf the plaintiff did not put her in perfect runni:;Jg 
order there would not be a completion of the bargajn on 
his part. The plaintiff eontended that he had complied 
with the agree111ent and had put her in perfect running 
order. The defendants denied it. 

The defendants desired the Court to instruct the jury 
that if there ,vas an entire contract, as testified to by the 
plaintiff, and if the j my found that there was no com-
pletion of the entire contract, then there could be no re-
covery. The Court refn~ed to charge that, and, on the 
contrary, laid down the rule that the jury might find for 
the plaintiff what the services and labor were reasonably 
worth that had been performed by him, even if the con-
tract had not been folly completed. holding that there 
was no sueh thing as an entire co:11tract where there was 
no price fixed. 

Another question arose as to the right of the Legisla-
ture to impose a marHime lien upon the vessel, as they 
had attempted to do, this action being not an action 
for the value of the good::; and services rendered, but on 
the bond given to discharge the attachment of the vessel. 

.Another point made was that the Act of 1857 only 
~rntborized the proceedin~s in quesi;ion when the debt 
was contracted in the St.ite of New ,Jersey, whereas the 
defendants contended, under the plaintiff's own cesti-
rnony, that the contract was made in the City of New 
York, and that the debt was there contracted. 

POINTS. 

I. 
Upon the exceptions which raised the question as to 

this being an entire contract, under the testimony of the 
plaintiff, defendants contend that if it was such entire 
contract, the refusal of the Judge to permit the question 
to go to the jury was error. 
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The Judge held that it was not an entire eon tract 
(p. 32), becanse the price had not l.Jeen agreed npon in 
some definite w~y. Defendants contend that this is not 
the law . 

"Part performance of an entire contract, where there 
" is manifestly no intention to sever, change, or in any 
" wise a1ter or modify the contract, as originally made, 
" fumishes no ground of recovery pro tanto." 

" The entire performance is a condition precedent to 
"the payment of the price, and the courts cannot ab-
" solve men from their legal engagements or make con-
" tracts for them.'' 

llasla-ck 1•. Mayers, 2 Dutcher, 289. 

" The full performance is a condition precedent to the 
H right to any payment upon a contract to erect a house 
"without any agreement in respect to the sum to be paid 
" or the times of payment, except that the labor was by 
'' day's work." 

Cnnningham v. _Jones, 20 N. Y ., 486. 

The Court says at page 488 : "The contract was an 
" entire one and indivisible, and Burwick, the contractor, 
" was not entitled to recover without a full performance 
'· on his part. It matters not that no price was fixed 
"upon asa compensation. The defendant, on completion 
" of the work, would be liable to pay what the ·work and 
" materials would be reasonably worth. having the right 
'' to im,ist, however, that the contract should first be per-
" formed. Instead of performance he willfully abondoned 
" the work in an unfinished state, leaving it on the hands 
" of the defendant to comp1ete, snbjecLing him to the 
" damages necessarily arising from such a course." 

In the dissenting opinion of Selden, J., he quotes the 
case of Roberts v. Havdock, 3 Barn. & Adolph, 4P4, 
where the Court held that the plaintiff was entitled to 
recover where he refused to go on until he had been paid 
for what had been done, the contract being to put a ship 
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which was in a damaged 8tate in thorough repair. Lord 

Tenderden, C. J., in that case says: 

" There is nothing in the present case amounting to a 

" Ctmtract to do the whob r2pairs and make no demand 

" until they are completeJ. The plaintiff was entitled 

14 to say that he would proceed no fartlrnr with tbe repairs 

" until he ,ms p ::i.id wliat was al ready done." 

Littledale. J., in that case say8: 

'' The plai11tiff undel'took this work in the same way 

"that shipwrights ordinarily do. It does not follow from 

"anything that p::issed that he might not stop from time 

'' to time in the course of the work, and refuse to pro-

,, ceed till he waR supplied ,vith money." 

Parke, J., say~: 
"Ii tliere h ·1d been any specific contract on the part of 

"the pla.intiff fol' completing tho wCJrk the argument for 

"the defendant might base had much weight. But this 

"wa::i only a general employment of the plaintiff by the 

'' defendant in the same way as all shipwrights are em-

" ployed." 
The <l.efendants sugge t that the difference between the 

present case and that iu 3 Barnwell & Adolphus, is that 

in the prGsent < ase the plai11tiff did agree to complete the 

wol'k and pnt th• yacht in thot·lmgh repair, a appears by 

his testimony (p. 14), wh 0n he admits that if he did not 

put her in perfect running order he did not complete his 

bargain. 
The defendants suggest that the English case is not an 

authority against them, and, even if it were. that the case 

in 20 N. Y. is on all fours with the present case, and 

that the reasoning in that l!ase is sound. 

Mr. Smith, in his learned note to Cutter IJ. Powell (2 

Smith's leading ca::;es, 7 Am. Ed., pp. 32, 33), criticising 

the c 1se in :-3 Barnwell & Ad Jlphus, s1ys: 

·' --- but where no price is specified, this difficulty 

" does not arise, and perhaps the true and right presump-

" tion is, that the parties intended the payment to keep 

" pace with the accrual of the benefit in which payment 

'' is to be made. But this, of course, can only be where 

" the com,idcration is itself of an apportionable nature, 
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" for it is easy to put a case in which, though no price 
" has been specified, yet the consideration is of so indi-
" visible a nature that it would be absurd to say that one 
" part should be paid for before the remainder, as where 
" a painter agrees to draw A's likeness, it would be ab-
" surd to require A to pay a ratable um on account, when 
" half the face only had been finished; it is obvious that 
" he has then received no bellefit, and never will receive 
" any, unless tLe likeness should be perfected." 

Mr. Par ons, in 2 Parsons on Contracts (5 Ed.), p. 521, 
upon this same subject, says: 

" Contracts have been he]d apportionable in which the 
" service to be performed was specified and fixed, but the 
"consideration to be paid was left to be implied by ]aw. 
H But this cannot be laid down as a ~eneral rule." 

Ile cites tlie case of Roberts 1•. II ave]ock in ~. note to 
the above proposition, as laid down by him. 

If Mr. Parsons is right, that there is no general rule, 
then no such rule as is contended for by the plaintiff 
ought to be laid down in this case, because it is certainly 
unjust to allow a party to reco-ver on a contract to put an 
engine in complete running order, when he testifie that, 
if he did not put the _yacht in perfect running order, 
then he had not completed his bargain, for, in point of 
fact, the engine was not put in perfect running order. 

The error in this case was that the Court refused to let 
that question go to the jury, but took it away from them 
by saying that this was not an entfre contr3ct, and that 
they might allow on a q1tantum rnerilit. even although 
the boat had not been put in perfect running order. 

A a matter of fact in this case, the defendant, proved 
that they had to expend a large sum of money after-
wards, in order to put the boat in running order, and the 
bills for this are annexed to the testimony. In addition 
to tl1e bills and the plaintiffs' testimony, is the testimony 
of tl1e mechanics who di<l the work, and who te titied that 
it was work necessary to be clone. This i:3 not import.cwt, 
however, in this Court, because this question was practi-
cally withdra\\·n from tlie jury by the ti t,dge 1mder his 
rhar!.!e. 
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II. 

That it is a maritime lien, and that the act is unconsti-
tutional-

" State Legislatures have no authority to create a mari-
" time lien, nor can they confer any j m·isdiction npon a 
" State Court to enforce such a lien by a suit or proceed-
" ing in l'em, as is practised in the Admiralty Courts." 

The Belfast, 7 Wall., 644. 
See also to the same effect with reference to the stat-

ute, The Moses Taylor, 4 1N all., -H 1, etc., alld The 
Hine v. Trevor, 4 Wall., 556, etc. 

In the State of New York, under an act ·411 , a.r to 
ours, a bond was given, and the Court of Appeals held 
that in an action upon the bond given to obtain the re-
lease of the vessel from attachment the bond is void, it 
being given under the provisions ot the statute, it is given 
in i,1 t•itum. 

Vose v. Cockcroft, 44 N. Y., 415. 

III. 

The evidence in this case is clear that the contract was 
made in the City of New York; the plaintiff so testifies 
(p. 14:); he says "it was made at my place of business in 
""\Vest street, New York City ; there was not any 
"chauge in that bargain aftet•nrards; it all rested on that 
" one bargain." 

• The 1st section of the Act of 1857 provides (Revision> 
p. fi86) : '' Whenever a debt shall be contracted by the 
"master, owner, agent or consignee of any ship or vessel 
"within this State---such debt shall be a lien upon 
'' such ship," &c. 

T 'w ,Judge below took the ...-iew, that the work being 
dune i11 New .J rrsey, the debt was contracted in New 
J ers :y. 1'he defendants contend thnt the bargain heing 
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to put the yacht in complete running order, the bargain 
having been made in New York, the plaintiff alleging 
that he had completed that bargain and suing upon that 
bargain, whatever indebtedness attached was one that was 
contracted in New York City, and not in this State. 

If this view of the defendants be correct, then the 
plaintiff did not bring himself within the act, and the 
Court should have so held. 

IV. 

The Court erred in refusing to instruct the jury that 
i£ they fonnd there was an entire contract, as testified to 
by ., intiff, and that the contract was not completed, 
then ,~.0~·e could be no recovery in this action. 

v. 
The Court erred in instructing the jury as to the law 

of entire contracts. 

VI. 

The Court erred in instructing the jury in regard to 
plaintiff receiving the benefit of what he did for defend-
ant, even if the contract were not completed. 

VII. 

The judgment of the Supreme Court should be re-
versed. 

LEON ABDETT, A /j;f I 'fi'j) 
D ef en:i/w, t'~ AttorJiey- ..,~""'ft 
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JOHN A. CARNIE, 

D~f°fnclmd i11 Er1·01·, 

and 111 Debt. 

FRANK BAEDER, et ul., 

Plaint[f/:', in Erl'or. 

This is an action on a bond given by the plaintiffs 
in error to John A. Carnie, the defendant in error, pur-
suant to the eleventh, twelfth and thirteenth sections 
of the act entitled "An act for the collection of demands 
against ships, steamboats and other Yessels," approYed 
~larch 20th, 1857. 

In the month of February, 1881, the "Yacht Ger-
mania" was lying at the city of Hoboken, in the County 
of Hudson, in this State, at which time Frank Baeder, 
one of the owners, ordered the plaintiff below, John A. 
Camie, to put the yacht in complete repair. 

Carnie's shop is in ·west street, New York city. The 
order to do tlH' work was g1wn at the shop i11 New 
York. 

Nothing ,ms ~a,icl h:· Pither part:· about the n,mount 
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of work to be clone, nor about the quantity or quality 
of materials to bP used, nor the pricP to be paid there-
for. 

All the work wa.s done and materials furnished on 
the boat at the city of Hoboken, in this State, between 
the 23rd da.y of February and the 1st clay of 1\Iay, A. 
D. 1881. 

See hill of items, page 34, printed CftSP. 

rrhe plaintiffs' claim, duly verified, was presented to 
Hon. Frederick B. Ogden, SupremP Court Commis-
sioner, wbo issued his warrant against the vessel on 
the 17th thy of fay, 1881. 

She wns seized by the Rlwriff of Hudson County on 
the 18th of 1\Ia~·, 1881. 

The bond to the plaintiff below (Exhibit P. 4. page 
39) was executed on the Rame clay; on the 19th day of 
May the bond was approved by the Commissioner and 
delivered to the plaintiff, Ca.rniP, and thP vPssPl clis-
elrnrgP<l. 

The suit on the bornl waH brought to enforce pay-
ment of thP clnim. 

POINTS . 
BY .JOHN C. BESSON, 

I . 
rrlie declaration of the plRfotiff below and the mat-

ters therein stated are sufficiPnt, &c. 

The action is on n, bond given under the twelfth sec-
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tion of the act entitled, "An act for the collection of 
demands against ships, steamboats and other vessels." 
Approvec1 March 29, 1857, Rev. L., p. 586. 

See Gaddis et. al., vs. Howell et. al., 2 Vr., p. 313. 

II. 
It is not necessary that the contract for the work 

done or materials furnished to the vessel should 
be made in this State to make the cfabt a lien on the 
vessel under the statutfl. 

The language of the act is: 

"I. ,vhenever a debt shall be contracted Ly the 
" master, owner, agent or consignee of any ship or 
"vessel, within ti1is ·state, for either of thP following 
"purposes: 

'' 1. On account of any work clone or materials or 
" articles furnished in this State, for or towards the 
"building, repairing, fitting, furnishing or equipping 
"such ship or vessel "'· -"· 7 ' .v. .,.;-

" such dPbt shall he a liell; A-c." 

Thfl wonls, "within this State," manifestly rflfer to 
tlrn "ship or vessel," and not to tlw contra.ct. 

The vessel was in this State; the work was done :md 
the materials wflre fnrnishecl in this Statfl. 

III. 
In this case the debt was contracted in this State. 

rrhe plaintiff below was in the .city of New York 
when he was requested to clo the work, &c., sued for. 

That was not a contract, there was no consideration 
which would bind either party. There was no price 
agreed upon for anythiu~ to be clone or furpishecl 
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The contract arises out of the implied promise of 

the owner to pay for work actually done and materials 
furniRhecl at his request. 

Therefore in this case the contract was made at the 
time and place, when and where, the work was done. 

IV . 
There is no error in the charge of his Honor tlH' 

,Justice to the jury. 

" 1. Entire contracts are those the consid0ration of 
"which js entirP on both siclPs. 

"Whenever, therefore, there is a contract to pay a 
" gross sum for a certain and definite consideration 
"the contract is entire." Bouv. L. D., title Contract. 

" If the part to be performed by one party consists 
" of several distinct and separate items and the price 
"to be paid by the other is apportioned to each item to 
"be performed, or is left to be implied by law, such 11 

" contract will generally be hel<l to be severable." 

2. Parsons on cont., p. 517 and cases, cited jn note, 
Beach vs. Mullin, 5 Vr., 343. 

Roberts vs. Havelock, 3, B. & Ad., 404, cited in 
note to Cutter vs. Powell, 2, Smith's L. C., p. 32, 
(SPvPnth Arn. Erlition.) 

2. 'rim Pxception to the general rule in regard to 
entirP contracts is correctly stated by his Honor the 
Justice in his charge to the jury. 2, Smith's L. C., 
p. 34, (Seventh Arn. Edition). Farnsworth vs. Garrard, 
1, Camp. 38. Parsons on contracts, p. 523, note I. 
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Frank Baeder and Peter Wilkins, the defendants in this 
snit, were summoned to answer nnto John A. Carnie, the 
plaintiff therein, of a plea that they render nnto him the 
sum of five hundred dollars, which to him they owe and from 

10 

20 

him nnjn1:stly detain. 30 
And, therenpon, the said plaill tiff above 1pentioned, by 

John 0. Besoon, his attorney, colllplains: For that hereto-
fore, to wit, between the twenty-third day of .February, 
eighteen hundred and eighty-one, and the first day of May 
in the s-ame year, the plaintiff did work and furnished ma-
terials for and towards the repairing, fitting and furnishing 
of the steam boat called " Yacht Germania," formerly called 
Launch Annie Mi11s, at the special request of Frank Baeder 
one of the owners of the said boat, and thereby the said 
Frank Baeder became indebted to the said plaintiff in the 40 
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sum of two hundred and forty-one dollars and nineteen 
cents; that Faid debt, being a subsisting- lien against the 
said steamboat, according to the statute entitled "An act 
for tl1e cPlleetion of de·na.11ds a~ainst ships, stearn boats and 
other vessels," approved Mareh 20th, 1857, and the snpple-
me11ts thereto, tl1e said plaintiff exhibited his elaim in due 
form of law to Frederick B. Ogden, Esq., a Si1pre111e Court 
Commissioner uf New Jersey, and made application to him 
for a wanan t to enforce his said I ien a~ai 11st said steam boat, 

10 and that thereupon the said Commissioner, on the seven-
teenth day of May, eighteen linndl'ed and eighty-one, issued 
a warrant to the Sheriff uf the Co1111t_y of Hudson, com-
manding him to attach the said stea111 boat, her tackle, ap-
parel and furniture, and to keep the :,;:a111e safely until dis-
charged by due eourse of law, to answer all snch liens as 
should Le established against her accordinir to l~w, and to 
retnm said wanant to said Corn111issioner within ten days 
after such seizure; that the said Sheriff <lid, 011 the eighteenth 
day of May: eighteen hnndred and eighty-one, attaeh and 

20 seize the said stearn boat with her taekle, aµparel and fur-
niture, and return tl1e said warrnnt to said Commissioner 
as therein commanded; that Frank Baedel', being one of 
the owners of said E-tearn Loat, Lefore a11_y order for the sale 
of said boat, &c., had been 1nade under said proceedings, 
applied to said Corn missioner for an 01·der to discharge the 
said boat; and tlierenpon the said defendants, to o')tain 
such discharge, herntofore, to wit, on the eighteenth day of 
May, in the year of our Lord eighteen hundred and eighty-
one, at the city of Hoboken, in the County of H ndsori, 

30 aforesaid, did make and execute under their hands and 
seals, and deliver to the said Commissioner a certain bond 
or writing obfigatory, the date whereof is a certain day and 
year therein mentioned, to wit, the day and year last afore -
said, which said bond or writing obligatory the said plain-
tiff now brings here into court sealed as aforesaid, with the 
seals of the said defendants, and the said defendants did 
therein and thereby acknowledge themselves to be held and 
firmly bound unto the said plaintiff in the snm of four hun-
dred and eighty-two dollars and thirty-eight ~ents lawful 

40 money of the Unit.eel States of America, to be paid to the 
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·said plaintiff, his executors, administrators or assigns; 
which said bond or writing obligatory was and is subject to 
.a certain condition thel'eunder written, whereby, after re-
citing to the effect following, to wit: 

That, whereas, on 01· about the seventeenth day of May, 
-eighteen hundred and eight-one, a warrant was issued by 
Frederick B. Ogden, Esq., a Supreme Court Commissioner 
-of the State of New Jersey, according to the provisions of 
an act of the. Legislatnrn entitled "An Act for the collec-
tion of demands against ships, steamboats and other ves- 10 
-sels," approved March 20th, 1857, and the supplements 
thereto, against the steamboat., Yacht Germania," formerly 
-called " Launch Annie Mills," upon the written applica-
tion of John A. Carnie, for work and materials furnished 
in the repairing, fitting and furnishing of said steamboat 
"Yacht Germania," to the amount of two hundred and 
forty-one dollars and nineteen cents. 

It was conditioned that if said Frank Baeder should well 
and truly pay, or cause to be paid, unto said John A. Car-
11ie the amonnt of all snch claims and demands as should 20 
have been exhibited, which shall be established to have been 
subsisting liens upon said steamboat '' Yacht Germania," 
then the said bond or writing obligatory should be void, 
•otherwise ·to remain in foll force and virtue, as by the said 
bond or writing obligatory and the condition thereof, ref-
•erence being therenn to had will more fully and at large ap-
pea1·. 

Whereupon, the said Oom111issioner, after approving said 
bond, discharged and smrendered the said steam boat, and 
the plaintiff avers that the said claim for work done and 30 
materials fnrnished fo1· and towards the repairing, fitting 
and fornishini of the said steamboat, so exhibited as afore-
said, was, at the time of the exhibition thereof as herein be-
fore stated, a subsisting lien on the said steamboat '' Yacht 
Germania," by the statute in snch case made and provided. 

And yet the said Frank Baeder hath not paid the said 
-claim of the said plaintiff nor any part thereof, but hath 
hitherto neglected and refoscd and still neglects and refoses 
so to do ; 

)Vhereby the said bond or writing ohligatory hath be- 40 
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come forfeited, and an action hath aecrned to demand and 
have of and from the said defendants the said snm of four 
hundred and eighty-two dollars and thirty-eight cents, above 
demanded. 

Yet the said defend.ants, although often req nested, have· 
not paid the said sum of money above demanded, or any 
part thereof, to the said plaintiff, but to pay the same or 
any part thereof have hitherto wholly refnsed, and still do 
refuse, to the damage of the eaid plaintiff of three hundred 

10 do11ars, and, therefore, he brings his snit, &c. 
JOHN C. BESSON, 

Atty. fot Pltjf 
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NEW JERSEY SUPREME COURT. 

FR.ANK BAEDFR and PETER W1LKINS, ) 

ads. In Debt. 

JOHN A. CARNIE. 

10 

PLEA AND NOTICE. 

And the said defendants, by Leon Alihett, theil' attorney, 
come and defend the wrong: and injnry when,&<· ., a11d say 
that tlie.r do not owe tlie sRid s11111 of 11lo11ey ~,bove de -
manded, or any part thereuf, i11 111:-rnne,· and form as the 20 
said plaintiff hath above co11Jplni11ed, and of this the said 
defendants pnt themselves npon the countr,y, &c. 

LEON ABBETT, 
Att'y def 't8. 

To the Plaintiff' or his Attorney, Jolin fl. Besson, Esq_. : 
You wi11 please take notice that on the trial of the above 

action the defendants will offer evidence under the above 
plea of the following special matter as a bar to the action: 

.F'frst.-That the defendants employed the plaintiff to 
repair, refit, and to put i11 thorough running order the 
boiler and machinery of the steam boat "Yacht Germania," 
owned by the defendants, and that the plaintiff agreed to 
make all the repairs and furnish all the materials necessary 
to put the machinery of said steamboat in perfect running 
order; and that said steamboat was delivered to said plain-
tiff under that agreement and for that purpose. That the 
plaintiff had possession of said steamboat for the pnrpose 

30 

of making snch repairs abont two months , when he noti - 40 
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fled defond~nts that the repairs were curnpleted, and the 
steamboat was in perteet running order, ancl delivered the 
boat to the defonda11ts. That 011 attempting to ttliie said 
steamboat after tlie making of said allege<l repair8, the 
machinery wonld not work properly, but the said repairs 
had been made in sueh a poor a11d u11workmanlike manuer, 
and snch poor 1iiaterials had beeu nseJ, that the machinery 
would not work and was entirely u11fit for nse, an<l in an 
unsafe a11d dangerous eonditio11. That the defendants noti-

J O fied the 'plaintiff uf the eondition of sai<l steamboat, and 
requested him to put said steamboat iu proper running 
order as agreed. That the plain tiff refused and neglected 
to make sneh repairs as req nested. 

8econd.-Tliat uy reason of the eondition of said steam-
boat, wben delivered by said plaintiff to defendants, and 
the poor material::; used, and the u11workmanlike manner in 
which sueh repair8 had been 1uade L,y the plaintiff, defend-
ants were unable to use said steamboat and were deprived 

20 of the use thereof for a lung time, . and by reason of the 
refusal and 11eglect of the said µlain tiff to put said steam-
boat in proper runniug order as agreed, when notified so to 
do, the defendants were obliged and corn pelled to lay out 
and expend a large sum of money, to wit, $189 i-l<r, in re-
fitting, repairing and putting ill perfect running order the 
said steam boat, and in making the repairs agreed to be 
made aud fornishiug the materials agreed to be furnished 
by the plaintiff. 

30 
LEON ABBETT, 

Att'y def'ts. 

Afterwards, to wit: On the first Tuesday of September. 
in the year of our Lord, one thousand eight hundred and 
eighty-one, at a Circuit Court holden at the Court House in 
Jersey City, in and for the county of .Hudson, before the 
Hon. Manning M. Knapp, one of the Justices of the Su-
preme Court of the State of New Jersey, according to the 
form of the statute in such case made and provided, come, as 

4C well as the within named John A. Carnie, plaintiff, and the 
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within named Frank Baeder and Peter Wilki11s, defendants, 
by their respective attorneys within mentioned, and thejnrors 
of the jury whereof mention is within made, being summon-
ed also come, who to speak the trnth of the matters within 
contained, being chosen, tri ,ed and sworn upon their oath, 
say that the within mentioned writing ob,ligatory is the 
deed of the said Frank Baeder and Pet~1· Wilkins, as the 
said John A. Carnie, plaintiff, hath within in that behalf 
.alleged. And the said jnrors upon their oath aforesaid say, 
that the sinn of two hundred and thirty-one dollars and 10 
twenty-seven cents was due to said John A. Carnie, the 
within named plaintiff, upon his claim 01· demand, which by 
the provisions of the within mentiuncd statute, entitled "An 
AC't for the collection of demands against ships, steamboats 
and other vessels," approved Marnh 20, 1857, and the sup-
·plements thereto, was a subsisting lien upon the within 
mentioned vessel ·' Yacht Germania" at the time of the ex-
hibition thereof as in said aet provided, as the said plaintiff 
hath within in that behalf alleged. And they assess the 
damages of the said J ob11 A. Carnie on occasion of the de - 20 
taining the within debt, over and above his costs and 
,charges by him about his suit in that behalf expended, to 
two hundred and thirty-one dollars and twenty-seven cents, 
.and for those costs and chal'ges to six cents. 

Therefore, &c., 
M. M. KNAPP, 

J. S. 0 . 
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NEW JERSEY COURT OF ERRORS AND 
APPEALS. 

IN 1.HE LAST Rxc10RT TN ALL CAusKs. 

FRANK BAEDER, ET ALS., I 
Plaintiffs in Er1·0'I\ 

vs. > 

JoHN A. CARNIE, { 

D(!f endant 111 Error. , 
I -----------------

in E,·1·01· . 
.Assignment of 

Errors. 

And the said Frank Baeder and Peter Wilkins, by Leon 
20 Abbett, their attorney, come a,·<l say that in the record and 

proceedings aforesaid, there is ma1iifest error in this, to wit: 
That the declaration aforesaid and the matters therein 

contained are not sufficient in law for the said J . hn A. 
Carnie to have his said action against the said defendants,. 
(plain tiffs in error). 

There is also error in this, to wit: 
Becanse the said J nstice before whom the said cause was 

tried, at and npon the aforesaid trial of the said issue so 
joined between the parties aforesaid~ refused the motion for 

30 a non-snit made by the plaintiff' in error when the plaintiff 
(defendant in error) rested his case, which motion was made 
upon the ground that the proceeding was a statutory une, 
and an attempt to impose a maritime lien upon a vessel not 
being an action for the value of goods and services, but being 
on the bond, the party must show himself within the act. 

The contract must be made in this State, whereas it was 
made in the State of New York. 

Because the said Jnstice when requested to charg0 the 
jury, that "if they find there was an entire contract, as testi-

40 fled by the plaintiff, and if they find that the contract was 
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not completed there can be no reco\~ery in this actio11," re-
fused to charge the j111·_y further than as follows: "In this 
case if this is an entire contract and the plaintiff has per-
fol'med it eIJtire nn his part, that is if he has done what he 
was to do, put the vessel in proper rnnning order or what-
ever the language of that contract was, then he is entitled 
to be paid, not necessarily what he charges ltere, because in 
this contract there is no specific snm agreed upon, but what 
his services and materials are reasonably worth." 

Because the said Jnstice erred in instructing the ju,·_y on 10 
the law of entire contracts, as follows: " An entire con-
tract, as I n11dersta.nd it in the law, is one where the con-
sideration un both sides is entire, and n.s applicable to this 
case, it means that the price sl1nulcl have heen a~reed npon 
in some definite way and not left to m1ce!·tainty or the im-
plied obligation to pay, and if that is the contract, and of 
that there seems to be no don bt, it ~eems to me that it rloes 
not come within the rnnge of entire ('.Ontracts nnder the 
law.'' 

Because the said Justice in liis eltarge to tl1e ,inry, clrnrged 20 
and instrncted them as follows: 

"So t<.10, if this contract had been such as might be re-
garded ~s entire, there is an exception to the general rule 
that indebitatit8 ass11,mpsit will not lie, and that is wltere 
the se1·vices are not stri<.:tly up to tbe fulfillment of the con -
tract, hut the party for ,vhom the sen·ices are performed 
and material furnished has received and appropriated the 
benefit without paying snch valne as the party so appropri-
ating bas received from it." 

Beeanse the said Justice in his eharge to the jnry in re- 30 
gard to the plaintiff receiving the benefit of what he did do, 
charged and instrncted them as follows: 

"It is a rule of equity and justice and forms one of the 
exceptions to the general rule, where the party ac·cepts and 
receives so rnnch of the work and material as the defaulting 
party supplies, the law will not permit him to take the 
benefit of that without paying for snch benefit as he has 
actually received and apprnpria.ted." 

Because that there is also an error in this: 
That the judgment aforesaid was given fo1· the defendant 40 



in error and against the plaintiff in error, where as by the 

law of the land said j ndgrnent ong-ht to have heen given for 

and not against said plaintiff in error. 
And the s~id plaintiff::; in error pray that the judgment 

aforesaid for the errors aforesaid and for other errors in said 

record and proceedings may be reversed, annulled and alto-

gether holden , for naught, and that the said plaintiffs in er-

ror may be restored iu all things. 
LEON ABBETT, 

10 Atty.for Pl.fl in Error. 
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NEW JERSEY SUPREME COURT. 

HunsoN Cmourr, SEPTEMRirn TERM, A. D., 1881. 

Jorrn A. CARNIE 

vs. 

Mr. Besson appearing for plaintiff. 
Mr. Abbott appeariug for Jefendallts. 

10 

Be it re111e1n be red, that at a Circuit Comt held n.t Jersey 
City in and for the Con11t_y of Hudsuu, before the Honora- 20 
ble Mannillg M. Knapp, Judge of the said Circuit Court, 
accordi11g to the furm of the statute in snch case made and 
provided, on the thirteentl1 day uf September, in the year 
one thousand eight hundred and eighty-one, came on to be 
tried the several issues in the above stated canse joined 
between the said John A. Carnie and Fra.uk Baeder and 
Peter Wilkins (pro ut, the same), at which day before the 
~aid Judge came as well the said J olm A. Carnie as the said 
Frank Baeder and Peter Wilkins, b.r their respective attor-
neys aforesaid, and the jurors or" the jury aforesaid, whereof 30 
mention is within made being called, likewise came and 
were sworn .to try the several i;:;sucs in manner aforesa1d 
respectively joined. 

And thereupon to maintain the said issues 011 his part the 
plaintiff offered evidence as follows : 

Plaintiff offers in evidence the complaint presented to 
the Commissioner, Frederick B. Ogden, and the warrant 
issued by him, and the order of discharge, and the bond of 
<lefendants tu the plaintiff dated May 18, 1881. 40 
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12 

(Execntion of the bond is admitted by defo11dants .) 

[The eumplaint, warraut, orJer of dischar~e anJ bond are 
annexed bereto as Exhibits P1, P2, ps and P4.J 

John A. Oarn,iei the plaintiff, being sworn in his ow ll 
behalf, testifies as follows: 

.Direct examination, by Mr. Besson. 

I am the plaintiff; my business is boilermakel' and ma-
chinist; I know the Yacht Germania; I worked on her 
last spring. 

Q. State the circumstances of employment, and what you 
did. 

A. I was employed by Frank Baeder to do ('ertain re-
pairs. She had been snnk for a long time bdore they 

20 bought ber. I was tu elea11 he1· ont and get her ready for 
steam as soon as possible; that was in Feuruary, March 
and April, I tbink, of 1881. I made and put on a new 
propeller wheel; ha<l made and put in new water tanks to 
snit tlie parties, _ cleaned and repaired the boiler and engine, 
cleaned out the l)Ottom, cleaned the ice, mud, coal, &e. out 
of the bottom, and such other work as I saw neces-
sary and such as they ordered ; everything I thought was 
required. 

Q. Where was this steam yacht? 

30 A. Sometimes in Hoboken and sometimes at Elysian 
Fields. 

Q. Did you keep a book account where yon entered what 
yon did on this vessel ? 

A. Yes, sir. I have my book here; it is my book Qf 
original entry, and the only book co_ntaining this account. 
This book eontains a correct account of what was done on 
this vessel and the time of the men em ployed and the ma-
terials furnished. 

40 Mr. 13esson purposes offering the book in evidence. 
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(),,oss-examined by Mr. Abbott as to the entries Ill tlie 
book: 

Q. In wliu~e lian<lwriti11g are the entriPs i11 the hook? 
A. l\ly elerk'::i, Rllbert 0. ~mith; he i::i i11 ~ew York; 

he 1uade these entries at my place of bn::.inesi<, 2'.23 West 
street, New York eity. 

Q. How does he get the facts from wliich to n1ake liis 
entries 1 

A. From the 111en who work by the day, and wliat tl1ey 10 
get 011 the job; they report to him llOt i11 writing but ver-
bally. 

Q. There is nothing writ .ten by anybody exeept what is 
written by _your elerk npon the verbal report of tl1e men ? 

A. Th,at is all. 
Q. Neither yon nor "l1e knew anything per::,011ally about 

it ·~ 
A. I know a great deal abunt the detail::,, but I l1ave 11ot 

writre11 anythi11)!; in here, a111I I reported o\)IIJe tu lii,11. 
Q. Ontside of what you rnported to hi111, personally you 20 

don't know anything abont the faets except as yuu are told 
by tl1e men ? 

A. Yes, I du, because I am with the men a great deal, 
and know that they have done so and so, and the .lllen 
make reports. and I report articles and time aIJd 111aterial 
myself. 

Mr. Besson uflers the book rn evidence, and 'l'esumes 
direct examination: 

30 
Q. Doe:, that book contain a correct statement of the 

time of yunr meu on this vessel? 
A. Yes,sir. 
Q. How 1nany days work was done upon this vessel? 
A. In the three months, to the best of my knowledge, 

thirty or thirty-one days; it is down in tl1e book in detail ; 
it :figures thirty-one and a quarter days; that is right; 
at three dollars per <lay ; the price per day was not agreed 
upon ; my price theu was thre'3 do1ars per day; that is 
what l charged everybody; some men in my hnsiness 40 
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char/;(e 111ore; I paid ont money fur materials which were 
out of my line of business; them hillti- wliich I produce arn 
the bills I paid; I think them arc one or two s1nall bills 
that I have nut got here; these are the majority of them ; 
I paid all this bateli of hills; e,·erytliing charged in these 
bills was 11:::,ed un tliat vessel ; this bill uf items is taken 
from 111,r books uf aceonnt, and is :i curred copy of the 
charges against tlii::; ve::;sel; the total amount is $241.19; 
that id the amount I elaim is d11c 111e for labor and materials 

10 furnished 011 this vessel. 

Cros8-emamined by Mr. A bbett: 

Mr. Baeder called at my place of business in.West street, 
New York City, and made this arra11gelllent, auout in Feb-
ruary, '81 ; tliere was 110 chang-e i II that bargain_afterwards ; 
it all rested 011 that one bargain. 

Q. State what Baedcr said to yon and what yon said to 
Br1eder that made this bargain? 

20 ..A. I can tell the snbstancc of it; that I should go to 
work a11d put that yacht in complete repair as quiek as 
possible; her eugine, boiler, and all appertaining thereto. 

Q. So that she would be in perfect running order? 
A. Yes, sir. 
Q. That was tlrc bargai11? 
A. Yes, sir. 
Q. If yon did not put her in perfect running order then 

yon did not complete the bargain, did you ? 
A. Of course not. 

30 Q. Then the only question is whether yon:did or did not 
do that? 

A. That is 1t. If I did not put hel' in complete running 
order it does nut follow that I was not to receive pay for 
what I did do. 

Q. You think that if you make an agreement with a 
man to give him a steam boat that w·ill run, and put it in 
condition so it will run, that if yon fix it so that yon can 
make steam but will not run, will not operate, that you are 
entitled to some pay? 

40 A. Yes, I think so. 



Q. Y\111 know that Baeder co1nplained that Rhe wunld 
not rnn? 

.A. He talked something ::thont. thRt she <lidn't perform, · 
hnt lie didn't !mow nothing abo11t it. 

Q. Did yn11 work 011 tlie boat yourself? 
A. Yeo, I sernped ont nliont a slwvelfnl of ice and snow 

.a11d threw it 011 tlie <lock. I tired up the boiler onee. 
Q. Yo1i n1!-lde two or tlir·ee atten,pts to pnt the boiler in 

-satisfaetor_y eondition after the complaints had been made? 
.A., The boiler was alway:,; in good eo11ditiuu. 10 
Q. How about the engine? 
A. The engine was not. 
Q. Wasn't there two or three differeut ::itternpts to pnt 

the engine in conditlon so it would work after eomp1aints 
had been made to you that it did not ? 

A. Nu. 
Q. What work did yon <lo 1>esides tliruwi11g dirt out? 
A That's about all I did, personally. Two of my men 

did the other work; one was Honglitailing-, the other 
Carnie. The repairs 011 the boiler \\"onld cost about $10; 20 
repairs to smoke stack, &e., about $15; about $25 or $30 
would cover expense uf boiler. The great amount of work 
was on the engine and pipes. I ha,·e paid se\·ernl hills for 
the parties: Smith'ti bill of $23.75 to connect hydrant 011 
dock to fill the boiler; Bowes' Bros. hill, $33.86, for tanks, 
&c., Delamater's bil1, $15.30; a coppersmith's bi11 ; a bdl 
for felting the boiler, $ I 6. I gave them the benefit of all 
the discounts. This is what makes my Li11 seem so high; 
the parties wouldn't bn.r the111seh·es lrnt asked me to buy. 

Q. You say it won1d take fairly 31¼ days to put that en- 30 
gine and boiler in order? 

A. That's the ti111e of niy men aboard that boat; a day's 
work is nine l10nrs; if a workman leaves 223 West street at 7 
a. m., goes up to the npper end of the Elysian fields and gets 
back to 223 West st1·eet at 5 o'clock, he cau't do more than 
4 or 5 l1onrs' work a day 011 the boat; a man wonld be 4 or 
5 hours on the wa_y nece~sal'ily; this boat had 1ain at the 
bottom of the Hudson River; street dirt had been dumped 
into her aud sunk; she ·was raised with this dirt in her and 
brought to Hoboken, then I got to work 011 lwr and it took 40 
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the best part of the work I done in February to get her 
cleaned out, 9 or 111 <la_ys, I think, to dig out dirt, ice a11d 
snow; she is about 30 feet long; I charge $3 a Jay for 111y 

men there; I did'nt employ laborers because l preferred to 
have men there who kuew what they were a.bout; I was 
there pretty much every <lay, 10 or 15 minntes ::;ome days; 
I lived 3 or 4 bloeks away. 

Q. What were the repairs~ 
A. Principally at pipes; new propeller wheel, cunpliugs,. 

10 condensing apparatus. 
Q. Do you think 22 days could be legitimately employed 

at that? 
A. Yes, 'vV hen you consider 4 or 5 hon rs a day's vrnrk; 

the engine was taken 1-1part, examined and cleaned, and }JUt 
in working order; where they make such engines a new one 
could be built in three weeks. 

Re direct by Mr. Besson : 

A. I went to thi:, trade iu '33 and have been at it ever-
since. I am a pra<:tical meclrnnic. ·when I went to this . 
vessel I noticed the amount of work the men did; they done 
fair work for the weather; a great part of the weather was 
not fit for men to work at all. lt would take six men three · 
weeks to build an engine like that in places where they get 
up that kind of engine. 

Plaintiff rest. 

Defendant moves to non-suit the plaintiff on the ground 
th1-1t tliis being a statutory proc.:ecding and an attempt to • 
impose a maratimc lien upon a vessel, nut being an action 
for tlie value of servi<:es and goods, but being· on the bond 
1111der the act the µarty must show himself within the act. 
If the plaintiff were defeated here he could sue for work 
and rnatedals. Tliat to recover under the act the contract 
mnst be made in this State, whereas it was made in the City 
of New York . 

.Motion denied . 
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To tliis rnli11g of tlie Conrt rcfn:-;ing to gnrnt a non-snit, a 
bill of exceptions is prayed by tl1e defonda11ts, and is allowed 
and sealed acordingly. 

M. M. K TAPP. [L. s.J 
J. S. G. 

Edward Langford, a \dtnesss, bt:-ing sworn on behalf of 
defendante, testifies: 

10 I am a11 engineer and macliillist; licl•m:ed HS engineer; 
had been an engineer and 11rn.c:hi11ist 211 year:,;; I ant rnnning 
the Yacht Germania, leisnre honr~, t--nnda_r:, and evenings• 

Q. StHte what yuu know about the n·pairs made to this 
yacht Ly Mr. Carnie. and snhseqm,11tly lly othel's, and her 
condition, and the tests rnadt~? 

A. Mr. Baeder sent wurd to 1110 to look at the boat; I 
was ou tl1e Hal'bor M11ster'::; boat; T at lier; I went 
out witl1 hel' one Sunday, and was afraid she wunld blow 
np; I went baek; I told tlre11i I eonl,r11t Jp anytliing with 20 
hel'; t!te_y said she had jnst been overl1anled Ly Mr. Uarnie, 
and they told Ille to see Mr. Carnie; 1 saw him; lie came 
and looked at the boat and said lte \\·ould send a ma.11 ; no 
man came; a day or two after that I met Mr. Carnie, and 
ho said he would not do an_ything to her till he got paid. 
At that timo she was not in rnnni11g order; it waR nut safe 
to go on lier and rnn her; ::ihe might explode or ulow some 
of the tu bes out. I so informed Mr. Baeder. I sent for 
Michael J. Rnssell; one of Mr. Dads' partners, machinists; 
he came and did everything that was necessary that 1 told 

30 
him to do; the repairs were 11ecessar_y to pnt her in safe 
running eondition; afte1: they were do,,e I co11ld run it with 
safety. Wl1en I first saw her there was abont seven inehes 
of mud in the legs of the boiler; thick, hard mnd; it took me 
four hours to get her clean. Carnie had got through when I 
first saw the boat. I conld'nt see anythin§:!; he had done to 
her; certainly nothing to warrant a charge of 31¼ days 
work, or anything like it. 

Gross-ex·aYY!Jined by Mr. Besson : 
• Q. What did Russell do to the boat? 

40 
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A. He drilled some holes in the boiler, pnt some new 
pipe into her, and some new globe valves c,11; altered the 
safety valve. Tl1c engine I had been running was the link 
motion, liit?;h and low !Jressure this is the same now. I 
had it altered from low press11re; soi'i1etimes I wori~ it low 
sometimes liigh pressure; I have worked it. low pressure 
50 or 60 times; hi~·h pressure for the last month. When I 
first saw the en~ne it wanted ove1 !tan ling, and \Vanted a 
new piston, a new valve, an a1·111 nn cross-head, centre 

10 straps and bearingt' all taken ont and cleaned; new coup-
ling on the shaft. I saw the engine taken apart and then 
I saw these things wanted to be d(me. I worked 7 years 
in a machine shop, from I was 13 years old till I 
was 20. Mr. Carnie told me lie wonld not work on the 
boat till lie bad gut paid fut· what he had done. 

20 

Michaal J. R-ussell, produeed on behalf of the defend-
ant being sworn tei:;tifies as follovvs: 

I am one of the tirm of Davis & Co., machinists, Jersey 
City; this shown me is onr bill fur repairs done on the 
steam Yacht Germania, $189.89. I can't tell when I was 
first called upon to look at this boat. 

Q. Tell ns what was the condition of the boat; the ne-
cessity for r pairs? 

Question oojected to as immaterial. 

30 Admitted and exception entered. 

A.. I \vent to Hoboken to examiue hel' as well as I could 
late in the evening. I found the piston in very bad order; 
the valve in the same ~ondition, blown thronglt, and from 
the looks of thingd that night I formed my opinion that she 
required a general overhauling. That was about a week 
before May 16th. But when we come to take things apart 
then we could see more into her. It'reqnired new pistons, 
new rings, the valve required fastening up, the valve seat 

40 required scraping, the steam chest required planing, at the 
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fork end of the eonnceting rod it had a fl.aw on it; the 
coupling was a universal conpling, aud made a great deal 
of noise and dattering. I notified the engineer, auJ he 
told nie to go on and fix it. I couldn't tell at that tirne in 
what eo11clition the lwilel' was. T,he engine might nm with 
safety, it might du 11u injury 11nle:3s the flaw gave way in 
the ful'k end uf the cun necti ng l'Od. The e11gi11e wa:3 not 
in any eonditiun tu rnn ; the repairs, alterations and 
-changes which I afterwards ma<le wel'e necessa1·y to pnt her 
in nmuin~ conditilltl. I was <lireeteJ tu du those things 10 
whic!t was neeessa.ry to pnt hel' in that condition. Onr bill 
is fur that. 

Q. [ By Court] : Was the work yon done a change of 
.any wol'k tl,at had l>l•en recently done? 

A. I eonldn't tell that. 

Defendant offers tlte hill in evidence . 

Objected to as i l'l'elevan t. 
tered. 

Admitted 1rnd exception en-

The bill is annexed hernto as Exhibit D 1. 

Oross-examined by Ml'. Besson: 

20 

I never saw her before the time I speak ot ; I don't 
know her condition when Carnie took charge of her. It 
was a vertical engine, low pressnrn, when:r took hold of her ; 
when I left her it was high and low, will work eithel' way. 
I wol'ked it both ways when I tried it on the trial tl'ip. 1 
handled her m_y:3elf on the tl'ip part of the time and some- 30 
times the engineer did. I think the fi1·:3t time we went on 
the- trial trip she was nut changed; I think the next time 
we went I changed her. I had put in a three way valve. 
I don't thiuk there was a three way valve in he1· before, but 
I am not sure. I put a new one iu her. That is what 
changed her pressul'e. I did not try the engine when I first 
went there; it might perform ; there is no doubt the ei1ginc 
would tul'II. 

Q. From the examination you made could you tell what 
work Carnie had done on the engine? 4:0 
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A. I conld not say that there was anytJ1i11g du11e to make 
a tirst-dasg joh. 

Q. If the engine had stood without being worked after it 
was cleaned or if it had been worked, won1dn't it get dirty 
again ? 

A. It might have got a little rusty; the shaft was all rnsty; 
it looked as if it had been in the salt water for some time; 
the shaft generally gets rnsty in boats like this. 

Q. It might have been cleaned np and got rnsty clgain in 
10 a week? 

A. I don't think it wonld have eaten in so deep as thi& 
was; this was rnsted so I had to put it throngh the hi.the. 
I pnt a new piston in ; new ringg; the old piston was pretty 
well gone; tlie rings was all gone an<l wanted new ones. 
The old one was in as guod condition as it cuuld be pnt in; 
you might have spent perhaps $10 or $15 on it and rnade a 
little better job of it; the rings was too slack for the piston 
and the cylinder. 

Q. Taking the rings and the piston so far as the w(lrk-
20 manship goes, was it in order? 

A. It was not in order; the piston was too light; it had 
been turned up two or three times, likely. 

Q. ·would you pnt in a new piston and call it repairing 1 
A. Yes, it was repairing an old engine. 
Q. Was the old piston in as good condition as the old 

piston conld be put in? . 
A. No, it would take about fifteen dollars to pnt it in 

condition. l would have taken it to the shop and skinned 
it up, and skinned the rings; that might have made it tight 

30 for a while but it would not make a first-class job; you 
could nut make a first -class job with the old piston. I pnt 
in a new valve; that was necessary. The steam chest re-
quired facing up. The coupling was too slack. I put in a 
new conpling; the old one could 11ot have been repaired so-
as to make a gooJ job of it. In the fork end of the con-
necting rod was a flaw that went through abont a third of 
the way, it looked to me as if it had not been properly 
welded; it looked as if it had been broken a11d repaired in 
some shop ; the flaw may have been in it for some time; I 

40 did not test it, but did not eonsider it safe. 
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Q. You don't know what work was done on the boat by 
Carnie, before yon looked at it 1 

A. I do not. 
Q. So yon ea,nnot tell whether his ,vork was done well 

or nut1 
A. I callnot. I don't know whether he o,·erhauled the 

engine or not. 
Q. [By Mr. Abbett]---Yon do know that whoe\·er did 

that work hadn't made a good job of it? 
A. Yes. 10 
Q. [By Mr. Abbett]-And it reqnired your additional 

work to make a good job of it? 
A. Yes, to make it a first-elass job. 

Isaac J. Palmer, called on behalf of the defendants, 
being sworn, testifies: 

I Ii ,·e at 115 Washington street, Hobokell. I am a ship 
carpenter alld caulker. I hauled this yaeht out alld done 20 
considerable work on her myself. I seen Carn ie's men 
there off and on. Before they began work I done eome 
general reµairs; I put a new house-top on her, put seats a11 
round her, and put some new planking in her; my men 
cleaned her out after she came to the dock. I don't know 
what was done before she came to the dock; she was half 
full of water when she came to me; there had been 
nothing d0ne to her. I seen Carnie's men cleaning round 
the pipes; it was in the Spring, and we kept making dirt 
all the time, and brushed her out every day, but, as a gene- 30 
ral thi 11g, I had a man that scraped her ont and cleaned 
her out with soap and soda. I know Carnie's two men 
were there a good while; they would come and go, but 
there wasn't a great deal of work done. 

Q. Did11't they go off repeatedly _and stay away a large 
portion of the time? 

A. Yes, sir; during the whole time they were there they 
spent half of their time in my shanty, and not working on the 
boat, but by the fire ~njoying themselves. I went on the 
trial trip when Carnie's men were through. I took her 40 
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from the doek down to the clulJ-honse, about a mile and a 
half; there was ahont twenty-the 111e11 on board her on the 
' unday we made the trial trip; she thumped, and the 

engineer said he would sc.:rew her np, but she thumped 
pretty bad all day, and threw the mud all over uL, I did 
not stay on that trip; I got off about two o'eloek; I 
thought, I was there long enough ; I was satisfied to go 
home. I have had some experience with this kind of boat. 
This boat did not work prnpel'ly ; I did not consider the 

10 machinery in good order. I puke to tlie men v;hile they 
wero in my shanty. I said to them : Boys yon ought not 
to be in here; they said, out· times goes on. 

Cro~s-examined : 

One of the men was, I believe, Mr. Oarnie's son. They 
begnn tu come into my shanty frotn the time they com-
:nenced work there; I think it was along the first of April, 
sometime; I don't think it wa~ in Febrnary; they came in-

20 to my place every day during tliE ti111e the boat laid un the 
ways; every day and some days they wunld stop there all 

-day in the shanty and not do a hand's turn on the boat. 
It was very bad weather during a part of the time; I had a 
fire i11 rny shanty. 

Q. Didn't they come in there to warm themselves occa-
sionally when the weather was bad? 

A . My men don't. I have known them tu stop in all day 
several times; I think more than half a dozen ti mes. I don't 
know how ma11y days she lay there at the Elysian Fields ; I 

30 don't know what was done on her after she left the dock 
there. I don't remember the day the boat came there; it 
was on a Sunday. I have seen Mr. Carnie there 3 or 4 
times; he catched his men in my shanty 2 or 3 times and 
gave them hail Columbia for it. o work for the boat was 
done in my shanty. The propeller wheel had a key fitted 
on it in the blacksmith shop. I do not profess to be an ex-
pert as an engineer; I know the engine thumped; she didn't 
work right; she thumped in the bearings; one of Uarnie's 
men was rnnning the engine; while I was on her we went 

40 over to Barclay street, down round the harbor, round to 



Hoboken and I gut out at Fifth street; that was her trial 
trip. 

Defendant rests. 

Jacob Houg/1taili11g, a witness produced on behalf of the 
_plaintiff, bein~ sworn, testifies as follows: 

My business is engineering; ship work and. steam ship-
ping. I worked for Mr. Carnie last Febrnar_y, March and 10 
April on this yacht at the Elysian Fields, Hoboken. I 
don't know how many days we worked on her; we went to 
work there the latter part of February, I think. 

Q. How much of the time that _yon spent in the Elysian 
Fields did you spend in the carpenter shop? 

A. I would go in there when my hands ·would get cold to 
warm them; that would take probauly 10 or 15 minutes, 
sometimes; then I would go to work again. 

Q. Did you ever spend a whule day there? 
A. No; I was. to work all the time except when I want- 20 

ed to warm my hands; it was sneh pinching cold weather 
we had to do it; we couldn't stand it all th_e time. 

Q. What did yon do to the engine alld boiler? 
A. We done general repairs, whatever Mr. Carnie order-

ed done; pnt in new pipe, new wheel, new exhaust pipes, 
new steam pipes, fixed the pipes all inside, took the brass 
work all out of them, filed them up and put her all to-
gether again; I took the valve out of hel' and set that all 
1n new. 

Q. How long have yon been engaged in this business? 30 
A. Thirty-two years. 
Q. What kind of work was done on this engine? 
A. W o done the best work we lrnowed, mo and 

Billy Carnie; we done the beBt we could aboard of her and 
she was in good running order. I run her out two voyages 
for them and they prononnced her all right. 

Q. Who did? 
A. The owner of that boat; he pronounced her all right; 

he said he was well pleased with her; that was on the second 
trial trip. On the first trial trip she didn't ·work as good 40 
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as I wanted her to and then when we come in I went to 
work and overhauled her again, and I took her ont again 
and she worked satisfaetorily to everybody; one of the 
owners standing on the deek, said, tell Mr. Carnie I am 
well satisfied with this boat; that was coming down the 
river from Guttenberg. I had charge of her at that time. 

Q. What was yoar opinion of her as an engineer? 
A. My opinion was that she was all right with an 

ordinary head of steam, but if yon undertake to dri ,,e her 
10 with a big head of steam and force the water out of her you 

will get rid of the water very quick, but take 89 or 90 
pounds of steam, she wont throw water out a bit, but put 
on 200 pounds and you will have no water there in a few 
minutes. I worked her all day from 6 in the morning till 
about 5 at night. 

Q. Did you have any diffieulty with the engine that day? 
.A. No; she thumped a little because my brasses were 

slaek, but if I had stopµed her and drove the keys in then 
you would not have heard any thumping at all, bnt I didn't 

20 want to do it; I hadn't keyed her up to a .certain point. 

Cross-exam,ined: 

Q. Do yon ever drink? 
A. I take a glass of beer when I feel like it. 
Q. Didn't you during the time you were at the Elysian 

Fields drink considerable { 
A. It was awfol cold weather an<l if we felt like taking a 

drink we took it, but we did our work like men. l froze 
30 my toes while working on the Germania on the dry dock; 

I think that was the forepart of March. My hands got so 
cold I had to go and warm them, and dinner times I used 
to thaw my grub out to eat it. It was only during the first 
two weeks that I was there that I would have to go in and 
warm myself; before I got through, warm, decent weather 
com~ 

Q. There was only 2½ days work done in February, and 
only 7 days eharged fo~ the month of March-yon didn't 
freeze your toes in April? 

4.0 A. I Jid11't go in there to warm my toes in April. 
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Q. A witness s:-iys _you were in there every day-nearly 

the wl111le time-is lie eorrcet abont that? 
A. No, sir. 
Q. Yon r:-a_y this defondant tolrl yon on the ,:eeond trial 

trip that he was c11tirely sati::ified, a11d the boat was work-
ing in Rplend id order? 

A. No, sir; lie told Mr. Carnie he was perfectly \\'ell 
satisfied with the boat-well satisfied with the way ev0-ry-
thing worked. 

Q. Didn't you hear Captain Norton say we dare not go 10 
· any ful'ther than the Fields; that the boiler woulo Llow 
np? 

A. No, sir; she thumped a litt]e, but it was because I 
had not drn,·e the keys np. 

Q, Y 011 ad111it she was not right 011 the fil'st trial? 
A. Yes; hnt we fixed lier all right; but the seeond time 

she was all right; she didn't thnrnp a hit. 

Adjonrned ti) the tifteentl1 inst., at 10 a. in. 

September fitteenth-pursuant tu adjonrnment. 

William Oarm·e, a witness produeed 011 behalf of the 
plaintiff, being sworn, testifies as follows: 

I reside in New York; I am a machinist; have worked 
at that trade 20 years. I work for the plaintiff. I worked 
on this Yacht Germania in February, Marcli and April, 
foot of Fourth street, Hoboken; account of time I worked 

20 

on her was kept in the shop every 11igbt when I went over; I 30 
never gave in any more time than I worked thel'e. In Feb-
ruary I worked there alone; Hough tailing worked with me 
afterwards. I worked on her at the Elysian Fields; don't 
remember the number of days; the weather was very cold, 
and I suppose we spent an hour and a half a day in the 
carpenter's shanty, jnst to go in and warm ourselves and 
come out again ; that was in the coldest weather; the 
the longest time any one day we spent in there was an 
hour and a halt~ from t!iat down to fifteen minutes; the 
weather blowed, snowed and rained ; it was necessary we 40 
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• should warm ouraeh·es in nrder to work; the boat was 
open ; \\·e pnt a new wheel on her, put new condenser pipes 
outside of her; there was nothing to keep the weather from 
us. We took her machinery apart and cleaned it; took 
the rnnd out of her; kept the shavings ont of her from the 
carpenter that worked there. We done what I call a good 
job. I didn't go on the firat :trial triµ; I did on the 
second one. I saw the engine work that day ; she worked 
in a proper manner; she worked all right; we worked her 

10 nearly all that day; we took her to the coal dock and got 
steam on her; we filled her up with salt water; we blowed 
that water out and cleaned her out, and then went and got 
Croton water into her; we had to till lier with salt water 
to get her rnund the dock; we conldn 't get any water then; 
we blowed that out :=tnd took in Croton ; then we took the 
trial trip up to Gt1ttenberg, an<1 that man (pointing), the 
defendant, pl'u11onnced her all right. They have had dif-
fernnt engineera aboard of lie1· that could 110t rnn her, so I 
was told ; site was to he used by a boat club, and that gen-

20 tlernan I pointed to was a member, I think . . 
Gross-examined: 

I worked alone on this boat between Fourth and Fifth 
streets, Hob;ken ; Honghtailing worked on her there after 
she came from the ways at Elysian Fields; that was some-
time in April. The work at Elysian Fields was in March 
and part of April; I don't know which month we did the 
most work in. I know it was very cold weather; it was 

30 quite cold in April, the first part so that we had to go aud 
warm onrsel ves. Mr. Palmer was mistaken when he said 
we spent most of our time in his shanty; some days I 
didn't see him round there at all; some days not over 
twenty minutes; the boat was not so big- Lnt I conld see if 
he was round there; could not see into his shanty from the 
boat; could not tell whether he was in his shanty without 
going into it. It took us an hour and a half to go from our 
shop to the Elysian Fields, a11d the same time to return. I 
don't know the day Houhtailing went to work on her. I 

40 was laid off a while the weather was so cold, and the next 
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thing I knowed I was ordered to go to Elysia11 Fields on 
this boat. I think it was in April I was laid off for 3 or 4 
-days because the weather was so cold I couldn't work. 
Honghtailing- worked there when I did at Elysian Fields. 

Q. Weren't _yon an<l Houghtailing drinking hard during 
the time _you were over there? 

A. No, sir; dinnel' tirne I might go and take a 
-drink ; that is the only ti me I recolleet taking a drink. I 
swear positive I was not off over au hour and a half any 
<lay. The second trial trip was in the middle of a week in 10 
April; latter part of April; the engineer, Mr. Hough tail-
ing, Mr. Carnie and Mr. Aitken was on that trip, and a 
_yonng man that steered her, and the former owner of the 
yacht. We was all done with lier on the second trial trip. 
There was some little leakages in the pipe made good between 
the first and second trips. I was not on the first trial trip. 
On the second tri µ Mr. Aikens said everything was all 
right-he was satisffcd. 

Q. Did not yon hear Captain Norton say the boat was 
not safe, and he would 11ot stay i II her? 20 

A. No. 
Q. What did you do on the trip? 
A. I cleaned the boiler out and got ,team up again ; I 

rinsed her out; there was 110 thumping 011 that trip; no . 
foaming. 

Jokn Oa,·nie recalled, testifies: 

I visited the boat almost every day while the work was 30 
going on, and I considered they always done a fair day's 
work under the circumstances; it was extreme cold weather; 
it was necessary for them to warm themselves in order to 
be able to work at all. 

Q. At the time you recei veJ orders to go to work on this 
boat, what were you directed to do? 

A. Olean her out, do what repairs was necessary, and 
put her in working order. I was on the second trial trip, 
so was Honghtailing, William Carnie, :Mr. Aiken, the 
pilot, one or two boys, and the former owner. The_boat 40 
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was to be used by a boat clnb. Mr. Aiken acted and talked 
as if he was a mem bel' of the cl 11 b; he gave me a great 
many ol'ders abont the work while it was going on ; he 
gave ordel'S to other parties about work, and told them to 
chal'ge it all to Mr. Carnie, and Mr. Carnie was to pay the 
bills. Aikens got his orders generally from Baeder. I 
heard Baeder give him directions. While the work was 
going on I heard Baeder tell Aiken to have a place fixed to 
put a keg of beer, and to have it fixed as he, Aikens,. 

JO thought it ought to be. Aikens done as he pleased about 
the boat, and had everything done as he wanted it; he 
gave orders to men to send their bills to me. I said to 
him, why don't you attend to the bills? He said he couldn't 
be bothered paying those bills, for he didn't know where 
he was going to ~et his money from, bnt that I would get 
my money. I thought the hoat was finished 011 the first 
trial trip, but I arranged for a second and told Aikens, and 
sent word to Haedn of the second trial trip, and told them 
to invite their friends. When 1 asked Baeder for my 

20 money, he said he would see about it in a few d,Lys. After 
that trip I left the boat at their club house bet\\'een Fourth 
and Fifth streets, Hoboken. 

Oross-examinr:d: 

There were two trial trips, I was on both ; there was a 
little pounding in the engine on the last trip. I did not do 
auything after that trip to the boat, but that was attended 
to after it got home; my engineer told me it was done and 
I paid him for it. 

30 Q. You were on only two trial trips? 
.A. Two, I was on. 
Q. You do remember there was a pounding of the engine 

which had not been rectified when you left the boat? 
A. I know that. 
Q. Your statement is that yon were told afterwards by 

one of your ,vorkinen that it had been rectified afterwards? 
A. Yes. I don't remember the date of the trial trips ; 

the " pilot" item in the bill will show the dates. I see by 
my book the last trial trip was April 27th, the one before 

4(' that wa:3 about the J 6th 0l' 18th of April. On the 10th of 
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May and 011 the 13th I sent these letters _yon show me to 
Mr. Baeder. A bout the 12th of May I got this one you 
show me. 

Defendant offers in evidence letters dated May 10th, 12th, 
13th and 13th, a11<l they are hereto annexed as D2, 0 3, D 4 

and D 5• 

Q. Were you ever on the boat after the sec:ond trial trip 
April 27th . 

.A. Yes, I was on the boat with the engineer 0f the Annie 10 
L., Mr. Langford, to see what he wanted done, and that 
was before I wrote the letter of May 10th. I refnsed to 
do anything farther until they paid me. I did not make 
the additional repairs which he asked for. 

Mr. Besson desires to show statements and admissions of 
M1. Aitken concerning the working of tlie engine on the 
trial trip. 

Defendant ojects on the gronnd that it is immaterial. 20 
Mr. Aitken has not been shown to be the ageut of defend-
ants to permit his statements to .bind them. 

The offer is over-ruled and plaintiff prays an exception 
• may be allowed. 

Jacob 1-Iouglitailing, recalled by plaintiff, testifies as fol-
lows: 

On the last trial trip there was a little pounding of the 
engine, bnt I remedied that afterward by driving the keys 3o 
in on the crank pin. I knew she was slack, that she 
was not keyed up properly; I knew that before we started. 
I keyed her up after we got back from the trial trip, and 
then she was all right, I believe, so far as I know. 

Plaintiff re-rests. 

Joseph , Norton, a witness sworn on behalf of dcfe11dants, 
testifies as follows : 

40 
I am captain of the tug boat William N. Beach ; have 
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been captain of tug boats 12 ycal's; I know when an engine 
is in good rnnning order; I was on the first and second 
trial trips of this l>oat; the first trial trip she worked bad; 
on the 11ext tl'ial trip we got up as far as the Elysian Fields; 
the watl·r was foaming in the boiler, the pipes was leaking 
and the engine was pounding. I said to Mr. Aitken or 
Mr. Baeden, I says this boat isn't safe I'll tnrn her round 
and go baek; so I went back. 

Q. (By Conrt) What did the wa11t of safety consist in; 
10 because the boiler was foaming? 

A. Yes, sir. 
Q. (By Conrt) What was the cause of that? 
A. There was mud and grease in the boiler. 
Q. (By Conrt) It was not anything in the eonstrnction 

of the boiler? 
A. No. 
Q. What was the pounding caused by? 
A. In the el'ank pin. I didn't go baek to look, bnt I 

could hear it. 
20 Q. ·was the boat in perfect running order? 

A. No, sir; she was not. 
Q. Was she in safe running order? 
A. No, sir. 

Oros8-exa11Lined: 

Q. What oeeasionod the pounding? 
A. I don't know anything about that; I am not an en-

gineer, I arn a eaptain. 
30 Q. If it was simply a loose bearing, there would be 

nothing dangerous in that, wonld there 1 
A. No. . 
Q. Yon don't know whether this was a loose bearing, or 

what occasioned it? 
A. No; I know there was a pounding. 
Q. What was there abont it that made it unsafe? 
A. The foamin? in the boiler. I didn't want to interfere 

with the engineer's business, but I rang the bell to steam 
her down, and there was no water in the boiler. I know 

40 there was plenty of water when we started. This was on 
the second trial trip. 

I 
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Q. Tell us wl1y you tliouglit it unsafe? 
A. Beeause I didn't want to ~et !,lowed up. 
Q. Why did yon think the boat nnsi:ifo? 
A. Beeau,.:e she was foaming. 
Q. A 11y other reason? 
A. No, only the jllintt- of t:ie pipes leaked. 
Q. Wliat oetasio11ed tl1e foaming? 
A. A dirty boiler; that's the only l'eason I know of. 
Q. [By Uourt]-Doe:5 oil in tlie boiler have anything to 

do with foaming? 10 
A. Yes, sir. 
Q. [By Court]-Is it a eo111mo11 tlii11g for new boilers to 

foan1 ? 
A. Yes, and after having l'epairs done to them. 
Q. Was Mr. Oa,rnie on the sel:ond trial tr-ip? 
A. No, he was not, bnt he was on the fil'st; Ito got 

aboard at the elub house; Uarnie's man was the engineer 
on tlie second trip; the man that was 011 the stand. 

Closed. 

WHEREUPON TJrn J UDGB: CHARGED TIIE JURY AS FOLLOWS : 

The plaintiff brings liis snit in what is called indebitatus 

20 

· assurnpsit 1 upon a quantun1, meruit for work and materials 
furnished to tho defendants. He seeks to be paid what 
they were reasonably worth. The defendants say he has no 
righ to recover in that form, or at all, because this they say 
was an entire special contract, and that the eoutract is open 
and has not been performed; that he cannot abandon the 30 
contract and sue for what his services and materials may be 
reasonably worth. Such is the general rnlo of law. If yon 
make a contract with a man to do a certain thing for acer_ 
tain price, unless you agree to pay him portions of the 
price as the work progresses, entire performance of the 
work is precedent to the right of recornry, and if he fails 
to perform his work according to tho express agreement, as 
a gen _eral rule, he has no right of recovery at all. There 
are circumstances that are exceptional, and either Yary the 
rule or make it inapplicable. In this case if this is an entire 40 
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contract, and the plaintiff has performed it entire 011 his 
part, that i8, if he has done what he was tu du, put the 
vessel in proper running order, or whatever the language 
of that eontra<:t was, than he i8 entitled to be paid. Not 
necessarily what be charges here, 1Jeean8e in tlii8 contract 
there is no specific sum agreed u po11, but what bis services 
and materials are reasonably \\'Orth. 

An entire contract, as I under::;taud it in the law, is gen-
erally where the consideration 011 both sides i8 entire, and 

10 as applicable to this case it means that the priee should have 
been agreed npon in some definite way and not left to nu-
certainty or upon the implied obligation to pay, and if that 
is the contract, and of that there seems to be 1w donbt, it 
se~ms to me it does not co11ie within the range of entire con-
tracts in the meauing of the law. So, too, if this contract 
had been .such as lllight be regar<led as eutire, there is an 
exception to the general rule that -indebitatus assw,,psit 
will nut lie, and that is where tlie service:: are not strictly 
up to the folfilllllent of the contra.et, but the party for 

20 whom the serviees were perforn1ed an<l materials furnished 
has received and appropriated the beuefit to hi rnselt~ lie can-
not bold that benefit without paying such value as the µarty 
so apropriating bas received from it. It is a rule of equity 
and justice and forms one of the exceµtions to the general 
rule. Where the party accepts and reeei ves su 111 uc:h of the 
work and materials as tlie defaulting party suµplie8 the law 
will not permit him to take the benefit of that withont pay-
ing for such benefit as he has actually reeei ve<l and appro-
priated. Now, then, if defen<la11ts so appropriated work and 

30 material the case is before you on this q nestion-what beue-
fit in labor and material did the defendaut receive by rea-
son of the service8 of the plaintiffl To ascertain that _you 
will look at the value of the speeific articles that he furnish-
ed to the defendants in their boat; look also at the time 
that plaintiff's men were aetually employed in perform-
iug _meritorious services upon the property of the defend-
ants, not the time they were ont of their master's shop, but 
the time they were performing meritorious serviees for the 
defendant,. Defeuda11ts are to pay for the good they got. 

40 In determining that you are not bound by the Gooks of the 
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plai11tiff, yon have a right to 1ook at the elrnracter of the 
work they did to determine what · ti111e rhey oug-ht to have 
spent 011 it. What did they do? .Many of the items are 
charged for specifically. There is over a linndred dollars 
charged for tillle 011 the engine and boiler. The question 
has been asked, wliat they did t They say they took the 
engine apart and cleaned it. What they did to the boiler 
does not appear qnite elearly; the_y added some articles to 
it for which there are specifle charges. We have no direct 
evidence of tlie condition of the engine and boi1er at the 10 
time when the plaintiff took hold uf it, but he took it apart 
and put it together again, he says, anu put it in workiug 
order. Now, what amount of time should be u.l1owe<l him 
for that, a11J at what rate? The re~ul t to be reaehed is 
this-the value in money of the benefit that the defendant 
actnall_y derived from the work of the plaintiff :rnd the 
materials furnished. When yon have fon11d that, that with 
interest on it, will be _your verdict. 

Defendant's eonnsel rcqnests the Court to ir1struet the 
20 jury that if they find there was au entire eontraet as testi-

tified to by the plaintiff, and if tliey find the contract \\ as 
not completed there ean be 110 reeover in this actio1:. 

The Court refuses to so charge, further than as charged, 
to which refusal defendant prays an exception may be 
allowed, whieh exeeption is allowed and sealed aceordingly. 

M. M. KNAPP, [L. s.J 
J. S. 0. 

Defendant also prays an exception may be allowed to so 
much of the eharge of the Court as instructs the jnry as to 30 
the law of entire contraets, which exception is allowed and 
sealed accordingly. 

M. M. KNAPP, [L. s.] 
J. s. 0. 

And also to what the Court said in regard to plaintiff re-
ceiving the benefit of what he did do for defendants, even 
if the contract was not completed. The defendant prays 
an exception, which exception is allowed and sealed accord-
ingly. 

M. M. KNAPP, [L. s.] 40 
J. S. 0. 
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EX IIIBIT P I. 

To lloN. FREDERICK B. OGDEN, Suprerne Court Commis-
sioner: 

JoHN A. CARNIE ( vs. 

THE TBA)IBOAT ,, y ACHT GJ<JRl\IANIA ," \ 
FORMERLY CALLED "LAUNCH ANNIE 

MILLS.'' 

The plaintiff above named respectfully shows that he did 
work and fnrnishe<l lllaterials fur and towards the repairing, 

20 fitting and fnrnishi11g of the steamboat called "Yacht 
Germania," formerly called "Lannch Annie Mills," now 
lying i11 the Hudson River at Hoboken, in the County of 
Hndson, at the request of Frank Baeder, owner of said 
boat. 

That said work wns done and said materials fnmished by 
said plaintiff in repairing, fnrnishing and fitting said boat 
for Frank Baeder in the County of Hudson aforesaid. And 
the Raid plaintiff cb ,ims that there is due to him from said 
Frank Baeder on said account, the sum of two hundred and 

30 forty-one dollars and nineteen cents. 

40 

And the items of a<'count composing said debt are as 
follo,vs : 

1 Rl 
Feb. 24, 2-½ days work on boiler and engine ......... $7 50 

" Ferriages 18 ............................ . . . 
March 28, 7 days work on boiler and engine at $3.00 .. 21 00 ,~ Ferriages and fares ....... ............... 1 10 
April 30, 21¾ days work on boiler and engine at $3.00. 65 25 

" Ferriages and car fares 1 32 .................. 
" New steam gange and steam pipe .......... 3 26 
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April 30, Safety valve, ball lever and fittings ....... . 

" Repairs water gauge, gauge-glass and 
washers ............................. . 

" New gauge cock ........................ . 
" Cotton waste and cotton lamp wick ....... . 
" Emery cloth .......... . ................. . 
" Lard oil, knosene oil and lamp ........... . 
" Oil filler and squirt can .................. . 
" 4 half in. bolts and washers and 1 lb. red 

lead cement .......................... . 
2 brass condenser flange nipples.. . . ...... . 

" Boxing propeller wheel, fitting key ~nd steel 
set screw ............................ . 

12 inch screw wrench and l 2 inch file ..... . 
1 lb. copper slips 60c, 1 lb. hemp packing 30c 

" Filler collar and set screw for rudder ...... . 
" Flagstaff brace and bolts ................ . 
" Smoke staek and umbrella ............... . 
" Fire tools .............................. . 

Oil cup with cock for cylinder cover ....... . 
" Repairing condenser strainer ............. . 
" 2-½ ft. l¼ in. pipe 26c, one ¾ in. union 25c ... . 

2 ¾ elbows 20c, 1 ¾in.tee 7c .............. . 
" 1 l¾ in. coupling 19c, 2 lbs. benings 12c ... . 
" 1 ½ in. extra nipple 15c, 2 ¾ in. plugs, 12c .. . 
" 8 ½ in. washers Sc, 2 -½ in. nipples 18c ..... . 
" John A. Carnie, time and expenses ..... . .. . 
" Propeller wheel . . . . . . . . . . . ... ........... . 
" Copper condenser, &c ................... . 
" Hose and coupliugs ..................... . 
" Coal and water .................... . .... . ,, Felting boiler and pipes ................. . 
" 2 lead tanks ............................ . 

$3 25 

2 10 
1 00 

80 
40 

1 04 
80 

39 10 
3 00 

6 00 
1 85 

90 
4 20 
1 10 
4 10 
1 70 
2 00 

60 20 
51 
27 
31 
27 
26 
54 

15 30 
14 30 
23 7-5 

1 00 
16 00 30 

33 84 

Total. ............................... ,;;241 19 

The plaintiff above named therefore prays that a warrant 
may be issued a~ai nst the said Steam boat '' Yach at Ger-
mania," formerly ealled "Launch Annie Mills," her tackle, 
apparel and fornitnre, to enforce the lien of sneh debt, and 
to collect the amount thereof, pursuant to the provisions of 
the Act of the Legislature entitled, '' An Act for the col- 40 
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EX flIBlT P 1. 

To lloN. FREDERICK B. OGDEN, SU,prerne Court Oommis-
sione1·: 

J OH.N A. ~ - ARNIE - -- -- ) 

vs. 

Tur~ "TEA.~rno.\T '· Y ACIIT GI<~R:-.IANIA ," I 
FOR)IERLY CALLED "LA.UNUII ANNIE 

Mn.Ls.'' 

The plaintiff above named re pectfully shows that he did 
work and fnrn ished 111aterials for and towards the repairing, 

20 fitting and furni~hing of the ._team boat called "Yacht 
Germania.'' formerly called "Lannch Annie :Mills," now 
lying in the Hudson Rin.'r at Hoboken, in the County of 
IIndso11, at the reqne.·t of Fran}- Baeder, owner of -aid 
boat. 

That said Wt>rk was done and said materials furnished by 
said plaintiff it1 repairing, fnmishing and fitting said boat 
for B'nwk Baedcr in tl1c County of Hudson aforesaid. And 
the said plaintiff cb.ims that there is due to him from said 
Frank Bneder on said account, the sum of two hundred and 

30 forty-one dollars and nineteen cents. 
And the itema of aecount composing said debt are as 

follows: 

18~1 
Feb. 24, 2·1 day work on boiler and engine ........ . 

" Ferriages . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 
March 28, 7 days work on boiler and engine at 3.00 .. 

'' Fcrriages and fares ....... · ............... . 
April 30, 21¾ days work on boiler and engine at $3.00. 

" Ferriages and car fares ................. . 
40 " New team gange and steam pipe ......... . 

7 50 
18 

21 00 
1 10 

65 25 
1 32 
3 26 

r 
f 
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.April 30, Safety Yalvc, ball lever and fittings ....... . 
" Repairs water gauge, gauge-glass and 

,vashers .... . ........................ . 
" New gauge cock ........................ . 
" Cotton waste and cotton lamp wick ....... . 
" Emery cloth.. . . . . . . . . . ................ . 
" Lard oil, kt:-rosene oil and lamp ........... . 
" Oil filler and squirt can .................. . 
" 4 half m. bolts and washers and 1 lb. red 

lead cement .......................... . 
2 brass condenser flange nipples.. . . ...... . 

" Boxing propeller wheel, fitting key Jtnd steel 
set screw ............................ . 

12 inch screw wrench and J 2 inch file ..... . 
1 lb. copper slips 60c, 1 lb. hemp packing 30c 

" Filler collar and set screw for rudder ...... . 
" Flagstaff brace and bolts ................ . 
" Smoke staek and umbrella ............... . 
" Fire tools .............................. . 
" Oil cup with cock for cylinder cover ....... . 
" Repairing condenser strainer ............. . 
" 2½ ft. 1-,i in. pipe 26c, one ¾ in. union 25c ... . 

2 ¾ elbows 20c, 1 Jin. tee 7c .............. . 
" 1 l¼ in. coupling 19c, 2 lbs. benings 12c ... . 
" 1 tin. extra nipple 15c, 2 ¾ in. plugs, 12c .. . 

8 { - in. washers 8c, 2 -½ in. nipples 18c ..... . 
" John A. Carnie, time and expenses ..... . .. . 
" Propeller wheel . . . . . . . . . . . . ............ . 
" Copper condenser, &c ................... . 
" Hose and coupliugs ..................... . 
" Coal and water .................... . .... . ,, Felting boiler and pipes ................. . 
" 2 lead tanks ............................ . 

$3 25 

2 10 
1 00 

80 
40 

1 04 
80 

39 10 
3 00 

6 00 
1 85 

90 
4 20 
1 10 
4 10 
1 70 
2 00 

60 20 
51 
27 
31 
27 
26 
54 

15 30 
14 30 
23 75 

1 00 
16 00 30 

33 84 

Total. ...... . ........................ ,..241 19 

The plaintiff aboYe named therefore prnys that a warrant 
may be issued a~ai nst the said Steam boat '' Yach at Ger-
mania," formerly ealled "Launch Annie Mills," her tackle, 
apparel and formture, to enforce the lien of such debt, and 
to collect the amount thernof, pursuant to the provisions of 
the Act of the Legislatnre entitled, '' An Act for the col- 40 
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lection of demands against ships, steambo _ts and other 
Yessels, apprn,·ed March 20, 1 57," and tile , upplements 
thereto. 

Dated May 16th, 1881. 
JOHN A. CARNIE. 

STA.TE OF N .EW JERSEY, } S8 • 
HUDSON Co UN TY' • 

John A. Carnie, of the City of Hol>oken, Connty of 
Hudson and State of ew Jersey, being dnly sworn accord-

10 ing to law, on his oath, saith: That he is the plaintiff 
named in the foregoing application, and that tlie statements 
therein set forth are trne; that tl1c snrn of two hundred 
and forty-one dollars and nineteen cPnts cl::-1irned in such 
account is jn~tly <lne to him over and al>ove all payments 
and discnu11ts. 

JOUN A. CARNIE. 

Sworn and subscribed before 111e this 16th day of May, 
A. D. L81, at llt,l>oken, N. J. 

20 GEORGE J. DU<'KER, 
.1.Yotary J> ublic, N. J. 

STA.TE OF EW JERSEY, } 88 ' HunsoN CouNTY, · 
Robert C. S1oith, of the City of New York, in the 

County and State of New York, of full age, being duly 
sworn according to law, on his oath, says, he is acquainted 
with J obn A. Carnie, the above rnuneJ plaintiff; that he, this 
deponent, knows of his own knowledge that said John A. 
Carnie did the work and furnished the materials mentioned 

30 in the foregoing claim in repairing, fitting and furnishing 
the steam boat therein mentioned called "Yacht Germania;''" 
that said w0rk was done and materials fnrnished between 
the 18th day of February, A. D. 1881, and the 1st day oi 
May, A. D. 18 1; and deponent fnrther says that he is not 
interested in the said claim. 

ROB'T C. SMITH. 

Sworn and snhsc:ribed before :.ne this 16th day of May,. 
A. D. 1881, at Hoboken, N. J. 

40 GEORGE J. DUCKER, 
Notary Public, N. J. 
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EXHIBIT P 2. 

FREDERICK B. OGDEN, a Snprerne Court Commissioner of 
the State of New Jersey, to the Sheriff or auy consta-
ble of the County of Hudson in said State, greeting: 

Whereas, application has this day been made to me to 
issue a warrant, as directed by the act of the Legislature 10 
entitled " An act for the co11ection of demands against 
ships, steam boats and other vessels," approved March 20, 
1857, and the supplements thereto; and it appeariug by 
written application of John A. Carnie, Yerified by his own 
oath and by the affidavit of Robert C. Smith, a disinter-
ested witness, that said J olrn A. Carnie did work and fur-
nished materials in the repairing and forniahinp: of the 
steam boat " Yacht Germania," formerly called '' Launch 
Annie Mills," within this State, to tlie amount of two hun-
dred ~and forty -one dollars and nineteen cents, at the request 20 
of Frank Baede1·, one of the owne,s thereof, which sum is 
now due, and I bein~ satisfied thereof, do hereby, in the 
name of the State of New Jersey, commend you tu attach, 
seize and safely keep the said steamboat ·' Yacht Ger-
mania," her tackel, apparel and forniture, to answer all 
such liens as shall be established against her according to 
law. And that you make your return to me of this war-
rant with your proceedings thereon within ten days after 
such seizure. 

Given m1der my hand and seal this seventeenth day of 30 
May, A. D. eighteen hundred and ei~d1ty-one. 

FRED'K B. OGDEN, [L. s.J 
Sup. Ct. Commr. of New Jersey, 

JOHN C. BESSON, Atty. 
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(SHERIFF'S RETURN.) 

Befo1'e FRimERICK B. OGDEN, Supr eme Uourt Oommis-
swner: 

JoH A. CARNIE, 

vs. Wal'rant. 

y ACHT GERMANIA. 

By virtue of the annexed warrant I Lave seized the 
Yacht Germania, her machinery and furniture. 

Dated May 18th, 1881. 
JOHN J. TOFFEY, 

Shmjf. 
0. J. CRONAN, 

Dnder Sh eriff. 

I return the within writ executed, having seized and 
taken the Yacht Germania as within I am commanded. 

May 18th, 1881. 

Discharged and released by order of Commissioner. 
May 19th, 1881. 

Sheriff's fees, $6.22. 

JOHN J. TOFFEY, 
Sheriff. 

C. J. CRONAN, 
Unde1· Sheriff. 
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EXHIBIT P 3. 

Before FREm~RICK B. OGDEN, EsQ., Supreme Court Com-
mis~wner. 

JOHN A. CARNIE, 

vs. On lV arrant, &o. 

YACHT GERMANIA. 

Whereas, application for an order to dischal'ge the war-
rant issued in the abcl\·e entitled cause accordin~ to the 
provisions of an act of the Legislature entitled "An act for 
the collection of demands against ships, steamboats and 
other vessels," appI'oved March 20th, 1857, and the supple-
ments thereto, has bee11 made to me by William S. Stuhr, 
attorney of Frank Baeder, a person interested in said steam-
boat '' Yacht Germania:" and it i:tppearing that a sufficient 20 
bond has been executed and delivered to me. 

I do hereby, on this 19th day of May, A. D. 1881, order 
that said steam boat " Y acli t Gel'rna1iia" be discharged 
from said warrant. 

FREDERICK B. OGDEN, 
Sup. Ct. Commissioner. 

EXHIBIT P 4. 

KNow ALL MEN BY THESE PRESENTS, That we, Frank 
Baeder and Peter Wilkins, both of the city of Hoboken, 
County of Hudson and State of ew Jersey, are held and 
firmly bound unt0 John A. Carnie, of the same place, in 
the sum of foul' hundred and eighty-two r3-rlo dollars lawful 
money of the United States of America, to be paid to the 
said John A. Carnie. executors, administrators or assigns: 

30 

For which payment, well and trnly to be made, we bind 40 
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ourselves, onr and each uf onr heirs, executors and admi i!is-
trators, ,iointly and severally, firmly by these presents. 
Sealed with my seal, dated the eighteenth day of May, ona 
thousand eight hundred and eighty-one. 

The condition of this obligation is snch that whereas, on 
or abont the seventeenth day of May, eighteen hundred and 
eighty-one, a warrant was issned by Frederick E. Ogden, 
Esq., a Snpre111e Court Corn missioner of the State of New 
Jersey, according to the provisions of an Act of the Legis-

10 lature entitled '' An Act for the collection of demands 
against ships, steam boats and other Yessels," approved 
March 20, 1857, and the supplements thereto, against the 
steam boat "Yacht Germania," formerly called "Launch 
Annie :Mills." 11pon the written apJJlication of one John A. 
Carnie for work and materials furnished in the repairing, 
fitting and furnishing of said steam boat " Yacht Germania," 
to the amount of two hundred and forty-one dollars and 
nineteen cents. 

ow, this indenture witnesseth, that if said Frank 
20 Baeder shall well and trnly pay or cause to be paid unto 

said John A. Carnie the amount of all such claims and 
demands as shall have been exhibited which shall be estab-
lished to have beeu subsisting liens upon said Steam boat 
"Yacht Germania," then this ol>ligation to be void, other-

30 

wise to remain in full torce and virtue. 
FRANK BAEDER, 
PETER WILKINS. 

Signed, sealed and delivered in the presence of 
WILLIAM S. STU HR. 

[Endorsed.] 
Approved. 

Dated May 19, 1881. 
FREDK. B. OGDEN, 

Sup. Ct. Omnmr . 

• 

[L. s.] 
[L. S.} 
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EXHIBIT D 2. 

HoBOKEN, May 10th, '81. 

MR. BAEDER: 

Dear Sir-Please send me check for my bill against 
Yacht Germania. I did expect check before this. 

JOHN A. CARNIE. 

The engineer of the Annie L. wants some alterations 
done to the engine of the Germania. 

J. A. C. 

EXHIBIT D 3. 

NEW YORK, May 12, 1881. 

MR. JOHN A. CARNIE, 223 West street: 

bear Sir-In reply to your favor of the 10th in8t., which 
was only received late yesterday evening, I beg to say that 
your bill for repairs of the Launch Germania will be 
promptly settled the moment that the repairs are :finished, 
which, as yet, is not the case. 

Yours, &c. 
F. BAEDER. 

10 

20 

30 

EXHIBIT D 4. 

HOBOKEN, May 13th, 1881. 

FRANK B.A.EDER : 

Dear Sir-If my claim is not paid by 2 p. m. on the 14th 
inst. I will attach the yacht by 4 p. m., same day. 

Yours, &c., 
J. A. CARNIE. 40 

• 

' 
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EXHIBIT D 5. 

NBw YoRK, May 13, 1881. 

MR. JOHN A. 0.A.RNrn, 223 West street: 

Dear Sir-I am in receipt of your letter of this day, con-
tents noted. 

Regarding the payment of yonr bill, I can only repeat 
10 what I said in my letter to yon yesterday, that your claim 

against the Launch c; Germania" will be promptly settled 
as soon as the repairs are c;ompleted, which, as yet, is not 
the case. 

20 

If satisfactory, I propose to have a survey, you to appoint 
a man and the owner of the ''Germania" another, who 
shall pronounce whether or not the repairs have been prop-
erly done. 

You may eommunicate your decision to Mr. Aug. 
Aitken. 

Yours, &c., 
Signed, F. BAEDER. 

• 
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EXII I !UT D I. 

J:KRSEY C1n·, June 1, 1881. 

M Steam Launch Germania : 

To M. DAvrns & Co., DR. 

Practical Engineers, Machirdsts and Blacksmiths. 

Terms: Net cash. No. 40 Morris street. 1 O 

May 16, To 5 hours on board, ~-{5c . ....... . ........ . 
17, 10 hours vice on board, 3f>c . ............ . 

11 hours vice on piRton, !35c . . .......... . 
patterns for val vP, pi~ton, \'alve stem 

bracket, piston and ringi;i, ............ . 
l 8, 2¾ set t-tcel screws, 15<' ..... . .......... . 

8 hours forge n.,w fo1 k 011 rod, 80c ... . .. . 
10 lbs. ir011, 7c . . .. . .................. . 
2 hours lathe on µiston rings, 50c ...... . 
JO hours vice crank a11<l coupli11gs, 35c .. . 

19, 16 lbs casting ........................ . 
4 hours lathe on crank. 50c ............ . 
3 hours vice on fork, 35c . ............. . 
2 hours vice on con. brasses, 35c ........ . 
8 hours lathe on piston ringei, 50c .... . .. . 
3 hours lathe on piston rod, flOc ......... . 
7 hours vice on valve stem and brass ret .. 

20, 18 lbs. castings, 4c .................... . 
4-hours vice on fork end, 35c .......... . . 
3 hours plaining valve, 50c.... . . . . . .. . 
9 hours lathe on piston, 50c ............ . 

21, 10 hours lathe on coupling ...........•.. 
1 hour plaining valve ........... . ..... . 
4 hours plaining crank shaft and valve .. . 

23, 4 hours forge on valve stem, 80c ....... . 
4 lbs. iron, 6c .....•.......••. . •....•.. 
2 hours drill on coupling, 50c .......... . 
6 hourR vice on coupling, 35c . . ........ . . 
3 honrs drilling and talJping bracket, 50c. 
7 honrs lathe on valve stems, 50c .. ... .. . 

$1 75 
3 50 
3 85 

8 76 
30 

6 40 
70 

1 00 20 
3 50 

64 
2 00 

05 
70 

4 00 
1 50 
2 45 

72 
1 40 30 
1 50 
4 50 
6 00 

50 
2 00 
3 20 

24 
1 00 
2 10 
1 05 
3 50 



10 

20 

30 
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May 23, To 5 hours plainer on valve, 50e ........... . 
5 hours plainer on stem bracket, 50c .... . 
2 hours <-hill on pi~ton, :me ...... ....... . 
4 hour~ , ice on hr:u,i-<, :;5c ............. . 
6 hours plainer on val ,·e :-tern, 50c ...... . 

24, 1 hours forge on nut for valvP .......... . 

26, 

27, 

28, 

1 hour:- forge on follower bolt. ......... . 
13 hours vice on pii-to11 ring~ and bracket 

35c . . ....... . ... . ...... · · · · ....... . 
3 hours on valve stem and h1 acket, 35c .. 
10 hours on vice con., 35c .............. . 
4 hour1'l forge on keys for touplings, 80c .. 
6 hours viee on valve Rtem and bracket, 35c 
4 hours vice on crank, 35e .... 
4 hours lathe on crank i-bafe,, 50c ........ . 
10 houn, on boartl, 35c ... . ........... , 
Car fa,e ............................. . 
4 bolts for couplmg, ~-x3, 12e .......... . 
2 hours lathe on coupling, 50c .......... . 
16 hours on board, 35e ................ . 
Car fare ................ . ............ . 
10 hourR 011 board, 35c .... . ... . ....... . 
1 hour vice on key and coupling ........ . 
2 hours vice on fork connecting rod, 35c. 
10 hours on board .................... . 

"2 50 
2 50 
1 00 
l 40 
3 00 

80 
80 

4 55 
1 05 
3 50 
3 20 
2 10 
1 4 0 
2 00 
3 50 

20 
48 

1 00 
5 60 

20 
3 50 

35 
70 

3 50 
10 hours on board.... . . . . . . . . . . . . . . . . . 3 50 

30, 

31, 

June 1, 

4 hours vice on '°rk, 35c . . . . . . . . . . . . . . 1 40 
5 hours lathe on coupling and cylinder 

cover, 50c..... . ................... . 
2 hours forge on too!t1, 80c ............. . 
10 hours on board, 35c ................ . 
4½ hours on board, 35c ................ . 
20 hours on board, 35c ................ . 
l\faking couplings ..................... . 
Material ............................. . 
Making piston and follower, 80c.; mate• 

rial, 25c ........................... . 
Making valve, stem bracket, $1.05 ; ma• 

terial, 15c .......................... . 
~laking slide valve .................... . 
20 hours on board, 2 men, 35c .......... . 

2 50 
1 60 
3 ,50 
l ,57 
7 00 

80 
25 

1 05 

4.0 2, 20 hours on board, 2 men, :{5c. : ........ . 

1 20 
1 50 
7 00 
7 00 



I , 

45 ., 
.June 3, To 2 hours on stay for pump, 35c. . . . . . . . . . . 0 70 

11, 

15 ft. 1 !-pipe, 30c., 4.50; 2 l¾ T, 25c., 50c; 
1 l¼ couplings, 15c................... 5 15 

2 l¾ reducers, 22c., 4-ic.; 7 l¼ ells, 20c., 
$1.40; 7 l¼ nip., 16c., '1. 12.... . . . . . . . 2 96 

3 ll- union, 75c., '2.25; 2 l¼ valves, ,'3.60, 
$7.20.... . . . . . . . . . . . . . . . . . . . . . . . . . . . 9 4.5 

1 l¾ throttleYalve, ·s; 2 l} plugs, 12c., 24c 
s ft.½ pipe, l0c., soc; 2{ ell1-1, 6c., 12c.; 2 t 

union, 30c., 60c .. . .................. . 
2 ½ nipples, Sc., 16c.; 1 lb. Rheet lead, 10c. 

Farel ................................ . 
6 hours on board, 35c. . . . . . . . . ....... . 

EDWARD LANGFORD, 

8 24 

1 52 
26 lO 

186 79 
1 00 
2 10 

189 89 

En. 20 
Paid June 17th, 1881. 

M. DA VIES & CO. 
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