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.STATE OF NEW JEHSEY 
DEPAhTIVIENT OF ALCOHOLIC BEVEI-1.AGE CON'TROL 
1060~r6ad Street Newark, 2, N. ~~ · 

BULLE.TIN 656 
' '. . ·. 

- MARCH "13, ·i945.·. 

1. ADVEHTISING - CON'I'EST SPONSORED BY MANUFACTUHEE, WITH WINNERS TO 
RECEIVE- A CASE OF WHISKEY, DISAPPROVED. . .. ,.: 

-.March: 5,"1:945 
·Calvert Distillers.Corporation, 
New York, N. Y. 

Gentlemen: 

My attention was recently '.directed. to a. booklet. titled,·_ _. 
"Match Your Skill Against the Expertsi Win A Case of Lord Calvert", 
sponsored by your company and' placed up.on ·t-hi.::; colm.tei~s: :of:_ J:>etail.:. 
licensees in this State by your missionary men for distribution.to -
·t.Lle consumer public. Upon d.iseovery ·of the booklet, a ·member. '.of·.:this;: 
Department immediately telephoned your company and instructed it to' 
have_ every· booklet picl~ed'up from reta:Ll: premises· and. b:J'- stop_:.ftirther 
distribut-ion ·of tpe bookl:ets in this State. I assume .. ·that ·your : eom.-: .· 

. pany promptly ·compli~d vvi,th. this .:re_quest. . -, . . 
. . . . ' I 

· ·· ·· It is appa·ren·t '.that· those· in ·ybur c·ompany chargeable with:. the 
responsihili ty for•· the crQation of ·the booklet and the:· contest.' which -· 
·it publicizes· a.'re not -familiar· with Aicotio·11c Beverage: Control ·Law 
and regulations· iri :this ·state·. ··.For· your informatton,-. the· booklet · · 
-violates the· following pol __ ic'ies and rulings of the ·Department: .1 . 

. . . . . 

Con~ests for the promotion of the sale of alcoholic beverages··· 
are prohibi t·ed. (BullE~tin 156, ~tem 5; Bulletin 161, Item· 1 · - . · 
and Btilletiri 199, I te1n 11). · · -· . =· _ . ' 

'\ 

An .award of an alcohol~c beverage by a. manufacturer to a con­
s:umcr ·is· in etfect · a saie ~" -A mariufacturer or· wholesaler is: 
not privi·legect to ~ell· aic·oholic ··bevorages ·to a cons.uiner • : 
·(Bull~tin 1?6-, ,Iteni 13)->: ·~ · ... _._ - : ' · . : ._ · · · ... · -. 

Iri' tnviting ·submis~-;ion:. of ··entries: in the contest, you made no 
provision_ fof ·parring· mipor.s_ · fr·orn · par."t1ic-ipa ting and· receiving 
thE? award of· ari alcoholic·· be.vei'\hgo. ·_·The sale and ,delivery of ' 
alcoholic beverages to per.sons,· under th.a age ·of 21' ye·ars is· 
pr~ohi bi ted·. .. .-. _. · · · · 

_ .. For many months wholesalers, r.etailers and consumers alike have 
been harassed by s.ho·rtages ·in. -~1-coholic beverages, with popular and, 
standard bra.nd.s ootainable only l.n .lim].ted 'quaB.t·i ties< and at isolated 
inte1~vo.ls •" The· spectacle of _a· standard bra..nc.l ·of alcoholic beverage 
being· offe_red by its manufacturer a·s a priz·e in a. pro1aotional .con­
test, during this· per.iod, wlll furth6r annoy an already irritated.· 
public.. · · · · · 

. Yo_ur obj_ectionable booklet, HMatch Your_ SkillH' etc. is reason 
foi ~eaffirming n~ oft-rep~~t~d·~dvisbfy suggostion· that adve~tising 

. and ·oro'n~ot:ional ·scherJes s·hQul,d ·be submitted· to the .Department for my 
cxpr~ss ap~rovnl b~f6re beini projected ·in this State.·· · 

' : "* 

Very ~r~lY ·you~~~ 
ALFHED E. DRISCOLL 

CornDission,~r·. 
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2. STATE LICENSES - APPLICATION FO~ STATE BEVE~AGE DISTRIBUTOh 1S 
LICENSE' DENIED. 

In the Matter of an Application 
1~y: .. ,:, .·. . . 

) 

. JOSEPH BhAUNSTEIN ; ) .. 

- :.: ··.·:T/c:1:.:·FHAN;l(LJ:N BOTTLING CO. 
) 

for a State Beverage Distributor ts 
License for premises at ) 

.~? : 

90 Cohansey Street 
Bridgeton, N. J. 

..... : 
~-.. -· :"~.·- - ~ .. ~·-- ·~ -

) 

-, ~ ·- ) 

-· ho."qqrt · .Q..· ·.~dwell,. )~·sq~,: :A t~or1~~3.Y ·rqr·. Applic2"nt ~ 

:: >:BY ·rrnt: .qm1~MISSIONEh: 

ON HEAtlING 
CONCLUSIONS 

·>-:·: :1 "·: .; .. : ;~o".ri.;Fe.bruary 6., 1.945 the. applicmit was notified tl:w:t "his "appl°i~ 
... ·G.ation; for q. Sta,te. BE:.verag'2 ·Distributor ts 1ict:;;nse fot· premises at . 

90·cahari~ey street, Bridg~ton, N~w J~rsey, worild be dertied 'be~ause 
tlfere did not appear to b.:~ an~r p1iblic convenience oi .. n~cessi ty to be 
s~rved by the i~$Uance .of a new license. It further appeared that the 

.':.granting. of th~ applica·tion :for ·an additional 'license in the City of 
Bridgeton iN.oulq not. be in the b!2St · l.nterest of the publ:Lc or thE; . 
i~1(~,.;.,;_stry.. TherE;afte.r th-.::: appl.icant reqw;;1sted a hearing for· the. pur ...... 
p,)se of showing (1) that· he· vds merely ( a:pplying foJ; a license . . 
heretofore held ty his brcither and his brother's estate, and (2) that 
necessity for: the. license exi;.;ts. The request was granted and the 
appli.car;it D.nd ·five persons vvho .had fil~d written objections to the 
issuance Of the license ·W(;I'E: notified Of. a· hearing to be held. ·on 
F~bruary 28, 1945. · 

~t.th~ he~~ing~ _no 9bjectors ~ppeaied. The applic~nt tes~ified 
that a "soft drinl1> and beer .businessn ~~ia::J established. in Bridgeton, 
in 1885, by his father and conducted nt fiist by his father an~ later 

.by his.brother, Elmer .Braunstein, uritil the la.tter rliecl on September 
16~ 1942 •. Elmer Braunstein held a.State Beverage Distributor's 
license used.in .connection· with that busin~ss from 1934 until the 
~at~ 6f.h~s deatho Thereattet, the license then in effect was. 
exterided for the balance· of· its term to· the Executrix of the Estate 
of Elmer· Braunstein.. The license ·was not rt:.)newel:l- for the fiscal y,.;;ar 
beginning July 1, 1943. · 

· / _ Applicant· herein had. been errmloyed by Elmer Braupsteir1 bnt,­
s.hortly nfter his· brother's de.a th, ~·110 ·ostabl:lsheu his present busi...,... 
ness, whi·ch is 'confin.ed -to 'the "bottl:Lng · anr..'t.. sale of ~'soft dririks." 
Applicant has been op~rating his b~sine~$ witho~t a liquor licertse . 
for approximatGly tvvo y0a.rs. Unde-r the circumstances9 I can ,see no _ 
merit to 'the cont12::ntion -Chat th~ appl:Lcant heri.:dn is ~1p~lying fo'r a 

· lic0nso heretofore held by his broth(Jr am). his brother 1 s estate !I· 

As tci necessity: Applicant. t~".:stif ied .thn.t he inte·nds to sell 
t._:·:,i-· to :some r-etail·::;rs and 'that he.·a1so intends to sell b 12or to con­
Sinners and make deli v0ries to hoi110.s in Bric~geton and tb.e surrounding 
municipnli ties. p,§"rhaps the is.suan'cc of' the lic.ense mj_ght be of 
benefit to the applicant, but.the question to be decided herein is 

, vv-hether or not the is·suance of the licEm.se woulc: be to the best 
int~rest of the industry and c>f the i;>ublic. No retailer has testi- -
fiec.l that he is ina,.:~eq_ua tely service.~: s.t present. Nu consmner has· so 
testified. There is a very"" substantial. "'-~ry n sentiment in Bridgeton 
and the. surrouncling·cornruunitie.s. Ta.king thi? fac~ into consiueration, 
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_I conclude that·: the ~x1.stiiig ,retail :i-1censee:s ·1n~-·Bridg~ton·_-:a.r·e ai_nply 
ablr~ to -take· car·e - of. the_ al_coholic -beverage riee.a.s ·of ··~onsurrier·:s r.e$id·~ 
ing in _.arid nea.r the -City _o_f .. Bridg~.toh. ·: · · - __ · - · _ ~ ·. _ .. -_ _·. :.· = .. ·:_'- .. 

Exercising the discretionary power conferre9. upon the Gommis~: 
,sioner by the provisions of the Alcoholic ~everag·e· ~aw 7 I . hereby_ ......... _ · 
deny the application of Joseph Braun~.tein, ,:t/a Franklin Bottling Co., 
for a State Beverage Distributor's license for premises_ at. · ··· 
90 Cohansey Street, Br-idgeton, N~w Jersey. " · · 

· . .. : 

-Dated: March 6, 1945. 

3. APPELLATE DECISIONS 

JOHN WITKOWSKI, 

ALFHED E. DHISCOLJ.J 
.. Cbnunissioner··. · 

WITKOWSKI v ._:LAKEWOOD 'rOVVNSHIP-. 

_) 

'. 
l 

• ,' _l 

· ·:Appell.ant-, · 

-vs-

TOWNSHIP COMMI'rTEE OF THE 
TOWNSHIP OF LAi.~EWOOD ,. 

·1tespo_riderit. 
- - - - - - - - ·- - - - - -

) 

) 

) 
, . ~- . 

):·.· 

'bN APPEAL 
CONC1USIONS AND-.OEDEh 

_Robert A._ Le.derer, Esq,.'· A.:ttorney:_ for Appellant. 
J .-- -Elmer Matth_ews, Esq.,. 'Attorni;;y for. 'Respondent'o 

BY·THE COMMISSlONEH: 

Respon~ent.depied app~llantts application. f6~ ~enew~l.Pf.his 
plenary · retai'l consumption· 11c.ense, for. the· present fisc~l year~ .. :: 
Hence ··this· ap:pea~L -

i . '. 

i . 

At the hearing,· the attorney for respondei1t represented on·_·~i;;he 
record that he had no._proof to offer beCf:iU$8 it' "is. not sufficient to - .. 
sustain· the··-·action -of t?e · ixownship· committE!~~ ".. · ... 

The locai clerk and lice~se inspector testiiied that the 
r?newal should have been granted. Evidence that t~1e appellant has 
conducted tiis premises ·in accordance 'with the' law was g'iven by tv~'o 
local police officers. .· - · · · ' · 

'. :-. ·'' - . ' '. 

Under: the·_ ..... circums·tarices, the refusai to r'e·n·e·w. the a,ppeilan~ rs. 
license will b~ reversed. 

·, 

.. A-cc-ordingly;, it ·':ts_;,• on this· 6th day· of )!.[a.rch, 19,15,. 
. ~ .'. ~ \. .. 

OHDERED, that_ respondent ts action in_ d.e:q.ying __ appellant·' s _ 
plenary retail cons.umption license for the present· fisc_al year be. and 
the -·same i$ hereby. reverse¢1, and respo~1dent is directed to issue to · 
appellar3:t ~he ·1ic·ense for whi~ch he_ 'has appli:ed. · 

, . 

ALFBE:b E-... DhISCOLL 
Commi$$ioner.; 



PAGE. 4 BULT4ET!N ··.6 56-

'.4 •. DISCIPLINARY--· :pnm:E:EDINGS -'~.l SALE,· OF; ALCOHOLIC,· BEVE1\AGE.S·. TO· .MINotis, 
·TN VIOLATION OF:. rr. · s. · 33 :'·1~-77 ANn··im:LE- l · op.,·. STATE hEGULA'rioNs · · · 
NO. 20 - -SALE OF ALCOHOLIC BEVEH'AGE.S, ·T-0 ~-AN INTOXICATED ·PERSON 1"-· IN_ 
·1 iOLATION OF HULE 1 OF STATE HEGULATIONS- NO. 20 - LICENSE -

- SUSPENDED FOR. A PEhIOD OF :60 DAYS•· ' . ·_ .. 

. _ -·In. tl)e- Mat:t~.r:_ o_f·. D.i.scipl_inary. --:.: - __ · -J .· ._ .. : 
Pr.oceedings. agait~st .. · · - .. - . 

PATRICK J. WALSH 
1 218 Pater son Plank. Road 

Union City.,,:._ N~: j .--,. -:_ 

) . 

) 

- Holder of Plenary 11.etail Consump- ) 
tion License C-173 issued by the 
Board of ·Commissioners of .the ) 
City of Union City. 

- " < . .- ·~ • . ' . 
•- ... - .• 

CONCLUSIONS 
AND ORDEh 

Patrick J. Walsh, Defendant-Licensee.? Pro Se.·.,., 

.. _.,:.. 

Edward F". A~prose, E?q., appearing for Department of Alcoholic 
· · Beverage Control~ --

- BY T~ COMMISSIONER: .· .. 

The defendant pleaded' QQQ vult t9 qha~ges tdleging the sale, 
service and delivery of alcoholic beverages ·to thrGe-minors and an 
intoxicated person. · - · -- · · · -· · - -· · · · --

.. 
Ap.proximately eighty p$_rsons: f:cequented- the defendant:!~i._ pr.em:.... 

i s~s on the night of -Saturday_,- F.ebruary' 10, 1945, ·vv-hen several ABC -­
agents vis'i ted there. A substantial number of the .P~ trons·.· w:ore ·the,· 
uniform of the United States Navy,, · 

-. 'The :agents .-·obs8rved a:r:1 intoxi_cb.ted -sa'iloi·. at. tlT~ bar;.._·. -This 
sailor was -s_ei"ved ·at lea-st f'our -glasses of beer by· the . b'artm1d:_er>-- _ _.. 
after the outward manifestations of the sailor's condition made it 
clearly evident_ that he was in an -extreme; st~te of intoxication.· 

During their ·~isit, _th~· agen,tE; also d.etecte(l tl1e.- ~,~rv~.C~ .. :.Q.,f.~·, -
b~eer to thr·ee other sailors, - two· of whom -V'Vere 'nineteen and om-; 
eighteen ye?-rs of. age·. . .. _-

1rhe lack of. proper--precautions adequat~: tQ.- p~ti~vent- the·. -s8,~e, :of 
alcohol.ic beverages- to intoxicated pcrscins ordinar.i.Iy .warrants · ster_n_-. 
censure. Where_,, however, members ·of our armed f'or·ces are. concerned, 
a greater duty to abide· by th<.~ l_avy must necessarily be as.sumed by 
the· licensee,, with a correspondingly· greater_: :resp.ori.sibil:i:ty ·ror ·any . 
infractions. Cf. Re Traver~o 1 Bulletin 519, Iteci 12. Apart frci~-
i ts unpo.triotic aspect, it is_ unseemly, to sny · .tpe lea.st_,. for a 
dry.nken sailor, as in this case, _to us·e· the vi1est of· L1hguag·G and 
to display 'disrespect to re.male patrons. . 

I ,· • • 

_ . Perhaps· a. sixty-:-day ·penalty will. bring- horhe to the defendant an 
awarenes~ of the value o;f·· th(~ prj;viieg<;s of his- ··11cen_se· a,nd tbe.. . 

1• degree of care required of· him· ff ·ho is to r(;;;tain thos·e privileges. 
Any further violation may indic4te that the defendant is not capable 

·-:,of ·conducting ·a _licensed estubli-shrnent with due regard for the salu­
tary provisions cif th~ ~tatute· and regulations, in which event his 
license privileges will be permanently terminated. 

Accordingly, it is, on t_his 6th day of March, 1945, 
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. . . . ·. 'OBDEHED,,. -_tha.t. Ple:qary. Retail -ConsuTI:i-pti.0).1 ·11c·ense._ C~_l 73, issued 
to Patric~ J .•. Walsh by:_ the Board of Coro.rnission<::;rs ·of' the·· City· of · , >· 
Union City·,for :·.premi·~t:;s ~2~-g:.patersot1. Plank, Road'; ··Union city·, be- :and 
t.4~ .. sa.rne' _j&_.)iereby suspended for a period of sixty ( 60) '. dnys; . \ 
commencing at-'.12:01 a.m. on March .12,· 19,~5 .and termina.ting at 12:01. 
a.m. on May 11, 1945. :.. · · · · · · -: ·,. · · ·~ ... 

. , ' :.·, 
... 

ALFHBD E, DRISCOLL 
Commissioner •. 

•• .!, 

5· .• -: ADVEhTI:SING.-· ~-·-r~icENSEE- MAY ·.r~'o~r ·-ADVEf{TJ:SE-· sco-.TqH ··TYPE WHH)KEY 'A.?' 
SCO'TClf'..WHISKY:.:. ·: .( . · · , 

,.·-,_. 

IvI~. · ~·ht~fp.-. dc.h:l~ng9r. 
·.P~~te:tson, N .·,·. ~ ,,. · 

' Dear- ·.Sir: · .... 

. -

\. 
.. Mstrc_h 6, .,19_.:.15 ·· 

' ' 

-- ) . ' 

' :., 

.. - - ... 

My attention :has beext'directed ·to OJ1 advertisement -:{:;ppns·0.r·ed 
by-you in the Paterson. Evt:ming Nev.rs of.Iviarch 1st; ·in·which you .. · 
adve_rtisp for·. sale "SCOTCH, King' s-Treasur_E: Type, Import. of Scot1·and, 
86 •pf 9 :J 5th $<!:. 26 C) n , • " ,• , I ' , , • -· • I ' 

.... The:: ··typographic.al.· nw.kt~~up arid content. ·of th~:- a~verti.seingmt, 
· · \¥hetJ1e_r .by :deli'ber~at_e-, _desi,gn oi"· otherwise, would_ le~d '?-n JJ.Y:l.suspo_cting 

consumer · .t_o .believe.· tlia~ ;y:c:iµ · are ·of'fer±'ng: a .. genu,ine. l1~1por.ted: Sc_q,~c.h, 
whisky~ Kingi'.s Treasure is a domestic .whi-slrny (Scotch type):,. _as is 
cleax~ly st·ated ·on. the- la.be],.... ·There· is· no .evidt:mce in the fo.r.rnula of 

.:th:e product- ::o.r"_ on- th~-. lc+.bel autl:i-orizing y·ou· to ¢te:s_ignate ·tt~~~ ·proU.u9t 
... a,_s .. ar1 !1lmport :of .Bcbtl~ml ." .Further;_ in.. or.dE:.r to cie_-~r).y e'stabli._si1 

.~_hat~ King.t~s "'I're_asure whiskey .. is_ .a scotcl1 type an.CL·· not_. )3. genuine· 
·~rnporte.d_ ·..Scotqh·"Whls.ky ;- the_ wholes,al.e. d'is.tributoi:· ·.Gontrollipg · tne 
produc"t -suhm'i tt_ed ·a· p_r.ice -it·s·tirig· for·_ the.· ite:cr1. in~·-th~-· Fair· Tracl,G · . · .. 
publication effective January 1st and designated it as a domest_ic·: · ... 
Scotch. type. It was so placed under a proper heading in the pamphlet, 

' ' . I 

' ' ' 

. There is'~ no .excuse. fbr· misleading liquor adVi~rtisuments. This 
statement is ·part-iculrir•ly t;r·u:e during a period when, due to shortages, 
the public is more gullible than normally. 

You are herewith specially ordered to desist from further 
decep~ive advertising practices in ~he future and to incorporate your 
pledge of strict compliance with my orll.er·in a letter to me without 
delay. , 

Very truly yours, 
ALFRED E. DRISCOLL 

Connnissioner Q 
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6 .. BOtr.8.S.· OF.,BAL'E.-:-. S'I1AT.E .REGULATIONS. NO. 40, HULE 2 - BONA FIDE 
RES.TAUEANTS'· ARE.: .NO'f RB~QUIRED To·· CLOSE BY STATE ItEGULAT~.ON BU~: AHE 
REQUIHED .. TO CLOSE BY WMC DIHEGTIV

1

E, · EXCEPT AS .NOTED, HEREIN .... , .... : 
-~ . . ·• ~ . ' 

Samuei· Chi.aravaTli, .. :tfor·ough. A.ttorney, 
Bound Brook, N .. Jo 

1 Dear Mr.. ChiaravaJ.li': 

':.: ': 

Rule 1 of State Hegulations No. 40 prohibits the sale, service, 
qel·ivery :or: consumptiqn· of. alcoholie· beverag~s on licensed premises, 
including licensed restaurants·;· between 12:·00 o'clock midni'gnt;·:.-gpq·· :".. 
7: 00 a .. m. of the following morning. · ·_, ... "·' 

Rule 2 of State Regulations No. 40 excepts bona fide restaurants, 
from the requirement that th~~ entire licensed prem:Lses sh.a;I-1. be .. ,.. 
clo~e9- between midnight and 7:00 a.mo ·.Accordingly," ther·e· .is· no·' v~o~·::_. 
lation of Rule 2 of State Hegu;tations. No. 40 ·if a bona~· ,. · · - · · · 
restauxant remains open for the service of food only between mid.-:­
n~_ght. and the usual closing hour for licensed prenises as previ-o·us1y­
fixed ·by the local ~uni'Gipa.l. regulation_s • 

. . .r· a11i .. infor_.mf~d,. howev .. er, · th1t the War lviaripovver Gommi's.sioh:· .h:a··s ... 
ruled that, in generalj only those restc..uro.rits wbJ..qh."customa:r;ilY'··., · 
stayed. open all night pri.or to February 19., 1945 nfor ·the: purpo .. S"e· · · .­
of servf:qg food" are ·exempti:;d. ·from the midnight . curfew. T .. here mo.y 
b(~ othor exceptf,j.ns made by the Vvo.r· Manpower cormnisston .iri. n~.vor· o_f 
resta~rants which ar.8 adjacent. to war. plants. or railroad s . .tations·.· ... ~·.·:. 

. - ' . . \ . .. . 

. ·Y.ou will ·thus see that there may be caE;.es .in.·which b.orifi ficle .· ·~ 
restaurants may not be, violating Hule 2· o.f State Hegu'.latidns"No·. 40 ._,, 
but inay be violating Director Byrne·s r request. · Even ·if ·no vioiat~on: 

· of Rule 2 of State Regulations mY .. 40. is hlV()l:ved' all restau~rants, 
except those exempted· un:1er th:J ·rulings or· the War Manpow·er · Gom1iis~· .'. 
sion,. ·must: be- closed.. from rnidnlght to.· ?.~ 00 a .r1~ ... on· the following , 
morning. 

( 

/ 

Very truly yours~ 
. ALFHED· ·E. DHI.SCOLL 

Gonmlission.or. · · 
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7. nrsc,rPLINAR~ .. J?;Ro_cEEDING.s "."'. sALE oF . ·A1co.H01::d.e· BEVERAGES:·: T·o A"· rvJtNorL-, · ... 
IN VIOLATION: OF' I{~· S. · ·33:1-77 AND RULE· l 0F STATE' HEGULATIONS. · 
NO.· 20 .. ~ .. LlGENSE·.SUSPENDF.~D· FOH A. PEttIOD _OF ~O DAYS,. LES$. f-FOH ·. 
PLEA.··>. :; :. · ·: ... : .·'. · · : · · · · 

In the Matter of Disriiplinary 
. Proce~ding~ against 

) 

) 

;: • .. : •,­.' . 

. FIDELIS. CALLAHAN.,.Ad.ministratrix 
of the Esta-~t(f 'df ··John P. Callahan ) 

506 summit ;Av:enue_.. · · 
Uni o:q City , N • J • , ) 

) .: . :.·:·' Holder of Plenary Retail Consumption 
License C-108, issued by the Board · 
of Commissioners of the City of }. 

- '-· ~)·. 
Union City. 

-.... - \ ' 

•, I f ,,, 

CONCLUSIONS-; ._. .. :{ 

AND ORDER 
1," •• • 

\ ,I· 

bef~ndant-licensee,.Prd:se~ . . .. 
Edward .F •. Amb;rq::;$; 'E.·sq~'.j···_appea;ring for Depar.tment. of· A:l.coholic · ·. 

;: : .. : ·• • .. ;· ~ · ". ·_· ·,·.· .. •• ::,

1

:. ·, · ..... • Beverage Control • 

. BY THE COMMISSIONER: 

. ·:·: 

·.: "', 

Defendant, administr.a:trix of the. Estate.: of. Jo'lm:.P,~ c:a11:a.han, . 
pleads: :rion·::1u1 t t.6. ~ charg,es. e .. lleging sale. and, .s:er.vicf; of:. aicoho1.i:c ": .. · 
beverage~ut.cY·a -.miriqr,".·'in .. vi'olat:i,.on·.or H .. S:~_,33:1~77 .and Rule'.l:b.f-... ' · ;· .. 
State Hegulati·ons_ No. 20 ... · _ ._ :- _ .. : · - - · ~ ,,- , , 

•:>J. 

On Feb~uary. 2~, 1915. :three. ABC ;,;i:gen.t~ observed: an·. em:Ployee· "~f .... 
defendant s~rve .alcoholic beverages to a merchant seama.n ;iri"the.-..··:_: ..... .-.: 
liGensed :premises~ . ·The young mall' was 18 years and 11 rnonthp of age. 
A .licensee is acc.o~table fo.r vio~a~idns .. · -.of employees on th~' :. · .. · . 
lice:nseq ·. premi·sefa ~ · Re Kneller, B.ulletin. 4r9, _Item. 4• · The -normal 
suspensi·on ... of-... the lic·erise f_or a violation. of. this. kind where ther(~ . 
is ·po:" prior recor¢ is ten d-ays. · However, . in . a .pr.evious discfpli'n:ary 
proceeding,. John ,c_allahan,- n'ow deceas·ed, e~1.tered a ple.a of .uQ.n· vi.1lt 
to charges alleging sale to· mino'rs; employing a minor and also· : · · 

·employing a person disqualified beca~se of a criminal conv~ctiorr •. 
As a r.es~lt thereof., his .license was .su;sp~nded by: thE; local i.ssuing 
autho'ri.~y'. for. a .. ·peri-9d of.,thirt~ d~ys, effective. August 7·, 1944 •. 

Un.de~r all t'he ci.~cumsta.hces,. I _shall suspend defendant's ·­
licen$e fo~.a peri~d 6f twenty d&ys, with. remission of five days for 
t~ie n.Qn · vul t 'plea, or a net sus p'ension of· ~ifte en .days. . · 

. . _ Accordingly, it is, on this .8th. day of Mo.rch, ·1945, 
•• ~ • • < • • • ' • •• 

. ·ORDERED, that Plenary· Ret.atl ·Conswnption LiGense · c--J108, ·issued 
by· the Board of Commissioners. of t_he ·City of Union -Ci_ty to Fidelis 
Callahan;. Administratrix of. ·the Estate of John P~ .Callahan, for ,· · 
premises· 506 summit Avenue_,· Union -'City-, be arid. the same ~s· he.reby' · 

·\ susperided for ~ period of fifteen (15) day:s, commencing. March 14, 
194'5, at 12:01 a.m· •. and terwinating March 29, 1945, at .i2:-01.·a.,m. 

I . ALFRED .E' •. DHISGOLL' 
·commtssioner~ 

; .'.· 

, I. 

I' .. 
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-8 •. · DISCIFLINAHY--"PROCEEDTNGS·. - ·.CHAHG.E OF ~:SELLING·· ALCOHOLIC,: BEVEHAGBS 
·-TO: AMDJOR,. ri.(VIOLATION oirH~ -s~ .33:1-77.:AND RULE.~- _o.~>sTA~TE -
'HBGU1ATIONS· :lJ.O .•... 20-, ·DISMISSED -- DEPARTME.NT .:FAILED Tb.· SP$TjlI:N· ·Ttffi · 
BU11DEN OF PROOF.. , 

t :, 

In the Matter of Disciplinary 
Proceedings· again!5t 

DENVILLE- SHA.CK, INC. 
'f./a .DENVILLE:·SHACK 
Route·:·6 · _: 
Denville, N. J., 

) .,·. 

,) 
.. _ ... 

.-..) 

) 

Holder of Plenary Retail Cons:urnp-~ .... ·J· 
tion License C-5, issued by the 
Township Committee of the Township.) 
of Denville. 

...... - -"'.""-._, ..-}_ ... 

. . ,.· . , -:, ·;·-

. , .... , 

·. co~C~USIO~~ , __ ;·:. 
· AND: "cmpEi{. · · · 

. '~ 

. -
·• 

• »I 

- ! " 

Frank c. Scerbo, Esq., Attorxiey fo;r Defenctant...-l'i~ens0~e • ._. . 
Edw_a~iq __ F•.· Ambrose, E$q. ,· _app.earin .. g .. f,q.r'::,D(~p.artnient .of :.Jd·doholic ··., .. 

· · ... · .... .. · ·Bev·e·rag~) Control. 
-,-.'.' 

~y THE COMMISSIONER: 

, ,. . ... -Defendant _has· ple;ided ,not· lt"ui.lty. ·to ch?-rg(~-s · al1~g~4g: ___ t~t~ .on_ 
F.i--ida.y night, July ·2l,.' .19·,14·j. 4nd· 6n :;4i vers -dates· pr~_or ,-·tµ§.'r~:to:,·_ -i't · 
_s-:old alcoholic b·e.verag'.es to Hober.t· -~~·-, a rnirior·, .. i_n· -y,fol'ati-on. of:· 
R. s·. 33 ~ 1-77 and Il ul e l of State He gulati ons ·.No •· 20 .~' .. · · .. ,: · · · 

.-: . 

.. The· minor. in- t:his: case: is· the sam'e .. i11ino1·- reierr.-ed -:to.: in>' 
Re. Chiap.pa4 . Bull:etin.·6.36, · It·3m 6, ··and ~Re· i.18.virie.2 __ · Bu11et_in·:. 6~·;3_,:· .. :_:1te1ri .·5. 

. '' . . ' ' 

"~· . \ . 

,.' After leaving· a carr1i val and: ·s.topping' ·at L(~V:in.9.:r$· ·pr.efri.~~,e-S.,- -·the. 
party proceeded by automobtlo· to· dQ.fendant 's "-pr_emis_es .• ._,,_. H6bE;:r.'t· .@d p. 
-young. man who· was.- over the ag.e of'· twenty-one y'ears entered .a:_e·fE!nd_ari:t-• s 
premises. . The ~wo ·young . ladie·s reriiained. in th~.;' au~oinobi,lr~ ~ · .·.· .. 

. JQS~ph. Q_reenberg, 311· officer Of· defendai1t corp.or·atlo~1; ~~as- t:t1en·' '·. 
t~nding bar.· · · · _ · . · · · . · · · .... ·. - · · · · 1 

• · .. • • • 

·At t'he~ hearing- held herein;, .. Hqbert ~-nd ·1·i1s. ·:compani·~n. .te'stified 
that tho lattei" ordered from the bartcrid-er three 'or· four· rourii:ls, ·of 
beer, which were consumed by· them. 1¥JbGrt also testified. tl-iai.; on· 
several p·rev~ou.s occasions_; he had .. .pi.1rchas-ed- bee·:r f;rom~ -th0 :._same· bar: 
tender -in def.eridant'"-.s prelnises •.. (The latter_. al~e-ged: s·q,le.s. _?-r~ not l ..• 

covered by tbe cha.'rge·s - h(~re-in) ~ · - : · .. : . · · ·_ · · -. · :, .· , -· · · 

On behalf of defendant~ Joseph. Grem1berg _testified t·hat, on the 
·evening ~n quc~s tion.9 he sold tvro two-quart container~ s. of bee-r · to the 
young man who was: of full a.g·s; that· these ·coritaine1~s wrJre· take:i1 from 
the preraises b~ .... the y<mng man· aD;d· tho.t neither of· thm;:;.. consumed ,any 
beer on_ the licensed· pre~mises o · Assrn:1ing t.ha~t IV(;r •· Greepperg t,s· :"V..£rsi6n 
··cf th~ ·transaction i-s corre·ct, t·t. would appear· 'that the· sale was 1!1i1de 

\ to [L person of ···full age for consumpti9n off th~ licensed. pr.emises _, · 
.. and' ric).:: v~·o l:a. ti on . was. c omni t t e d on . .'def .endarit t s· . pr· enii.s es ~ · ' · · 
Joseph Greenberg also testified that the minor, Hobert, had frequently 
visited defendant'1 s prrn~1ises. and had purchased. i telii.s of food, but 
·deni.ed th&.t ·a:ny alcoholic· beverages had ever been sold or served to 
the Elinor or that he 11acl ever been peri:1ittcd to consmae any alcoholic 
bev8rages on ttle preLlises. 

I , 



, 
I ,,, 

PAQE. 9 •. '· 
.. :,.;., ; ,\ ... 

. . ··The:
1 

·'pewvflle, Shack ,has been -op€~rat~d. by Joseph. Greenberg f9r, 
· the ':in1s·t:· twep.t.y.:..thrc::e .y.ea:ps.: ··Either .he or defendant ··has. tie:lcl,_ a. 

liquo.r.· ~ic\3~·sE;-'· for, said premises s·inc:e F~ep~al~ Neither. (le. nor-". 
defend·ant_.·has- -~Ver ·been: adjUdicg.tect.guilty· of· ahy ·violation·~ 

. ... ' ~ . 
'.,. '!. 

.. ,': .. ·,::_ .. : ... ,. . ~,. ,,l• 

. :. ·:':."This: .. case. :pre,sents .. a. c~ear. 'C:!o.~fli~{ :betwo·en· th8· uncorroborated·~ 
te-stimony ·gtven· by- the young· men .. and -:the testhnony ·given by tP.e · ·.;· 
officer .of defendant corporation·. Both of the· De·partment 's " .. · 
wi tnes,·~e.s~ ·had cohsurned a ·1argr.r. qu.anti ty ·of .beer earlier· on the, same 
evening·· and:;. as . one. of them. t.estified -.at. the he~1ririg' they wer·e 'theq 
"pretty· well' drunk.,-~:T" Wetghing their testiniony · agains·t the -posl ti ve · · 
denie'."~ .. by the., .. officer· o.f defendarit .cqrporat_ioh,:· ·r .conclude· thci.t ·::the··,· - . 
Depar'tmeJit ha,s not, sustained th.e . "burden. of .Pr-oof .·~-in cstab,lis;hing tl~e . 
d,efc~~nr~~- ~: s, _gui-1 t .. · 

1

• . • . • 

J\ccdrd~rigly, · it i~, ·ori this B:th \. day of ·lvrctrch, J.94~, 
,' ........ . I . 1· 

.. :.ORDEitEB:, ... : that the ch~rges .. he~c}]_~n be. and 'the same are <r~ereby:· ·. 
dismissed. 

,. . . . ' : . . . : ~ .. 

ALFRED E. DRISCOLL 
c~:nnmi s s ion er·. 

9. SEIZUHE - FOHFE!TUR.E. PROCEEDINGS TRANSPOR.TATION OF .LI QUO.Fi· 
THROUGH NEW JERSEY IN VEHICLE NOT LICENSED FOE THE TRANSPORTATION 
OF ALCOHOLIC BEVERAGES OR AUTHORIZED· BY SPECIAL · PEHMIT -- VEHICLE·, 
AND CO}JTENTS . S.UB.JEC'.11 

: TO SEIZPRE AND FOEFEITUHE WHEHE TRANSPORTATION 
IS. NOT· PA}t't'. OF A. I3'0WA. FIDE: TRANSACTION AND LIQUOR IS· INTENDED FOR 
DELIVEf:.Y IN Jf!OL.AT.ION OF. T.HE · .LAVV OF TfIB .STATE OF DESTINATION :_ 
SEIZED BEVEitAGEB. ·DECL'.iiHED UNLAWFUL PROPERTY' AND ORDERED .FO~HfEITED.-

In the Matter o.f th.e .Seizure on ) Case No. 653L1 · 
Novem.be,r · 3;_· 1.9.43,. -~r 352: bottles. 

ON :HEARI.NG. of alriciholi~.b~verages. on Route 25~ ) 
in the City of Jersey City,. County CONCLUSIONS AND .ORDER 
of Hudso_n and State. of New Jersey. ) 

.- - - - - - - - ~.- - - - - - ·- ~ . ' 
, \ . I . . 

Jay H. Eisman, Esq.. (Halph A. Villani, Esci .. , of· Counsel)", 
· . · . Attorneys for Daniel McK~y. · 

Harry .. :castelbaum, 'Esq., appearing for Depa.rtn~e:nt of Alcoholic'. 
· · Bever.age . Control·. · 

BY. THE COIVIMISSIONEF\.: 

. 
. : .. · 

· This· ri1atter. comes before me ·pursuant to the provisions of . " 
Title 33.? ·Chapter 1 of ·the Revised Statutes~ to determine whetl).e.r · 

, 322 'quarts and 30 ~. 4/5th C:l1,1arts of various brands of seized whiskey · 
constitute unlawful· property. and shoulct_·be · fo~feited. 

On November 3, 1943 .Jersey City police o_fficers stopp.ed ·a truck 
ownecl by. the Hygr,ade .. Bakery: ·compa,ny· of Philadelphia ·on Highway·· 25 iri. 
Jersey City and discov.ered .that the abovG descr1b€d·vrhiskey· was being.' 
transport~d therein. ,The t~~ck was not licensed to: transport alco-
hol~c beve;rages- ~n. _Nl'3W Jersey.· · · 

· ".Jo·hn Chupka, a Hygrade· ernployee, was. driving .the· truck .•.. ~-le was 
~cconmanied- _by Daniel McKay, a licens.ed tavern .owner- of .Peruisylvania.o · ,,,._ . 

. McKay .infor.med the police officers that he had ·purcl1ased ·the vvhiskey 
. in New York City ~nd ~a~· taking it-to Pennsylvania £or resale in his . 
' tavern. No evidence to the contrary has been presented •. McKay was ~ 
. proJ;1ih.ited. by Pennsylvania law from importing .whiskGy for resale at 
· his to.vern:. · · 
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The .··truck .and· 'v/h.:t"°~k~·i. were t1i1:..ned ~ o\rer· to. the: Department of 
Alcoholic Beverag·e. Control ,by .. the· Jers·ey ti ty. pol-ice authori t~es •.. On 
applicatioi1. _of tho. ba~kery. 'c-cimpa):1y:: prior. t,o.· th~~.: .sei~ure heµring; ··th·e·· . 
truc1~. was retur~ned ·when it was··· established that Chupka 1.mdertook the · 
transportation. of th~ whiskey in questio~ without his employer~~··. 
knowtedg.e';-.th~1t .. he ··w8=s ··hot act.ing_ .wi tlii!f. th.e $_cope of ;his .. · ernploy~ert_t,; , . 
and th&t the· :ha.keri .. co.mpany· was enth·ely innocent o'f wrongdoing~·.:.' .. 

' ; • - - ,- ••• - '. ' • 
1 

• '" • 11 _· .: • ' • • • • -· • • • _1 • • ••• • •• 

. · .. ·.· WhE~·n: the .m:a·t"t.~·r .c:a.me :on <f:or hear.ing>,.pursu;0.nt: to. R .. S ~ 33: l·-66·, ,· 
Daniel ··McKay·: a·p.pear.ed· and sought the return of the whisk.ey ·on the . 
ground __ tha~ J1e .. was. tr2~nsp"orting :the s'ame, in·~fnterstq,te co'mmerce; .... · 
hence,. · urider. -Rule 2, State Regula t'ions No •. 17, .promulgated by the.·-.:. ··· 
Cornrriissi6rier· o{ ·Arc·oholic Eh:~verag"e co:ntroI, was pe·rrhitted to· llS,e an .. 
unlicense'd vehicle for that purposG. He contends that;-·under 'the· · 
a.fore said Hu1c,. if he. establisned . that th(~ trnn$porta tion is in tE?r-
s ta te in chara.cter:1 ·he and his whiskf-.:;y m::::.y·p~rns thI'ough·this :State 
without · hindr.anc:e evel1: tluugh lt ... appears that the .whis1~ey is. in.tended 
for impor.tation a'nd ~:lelivery in a neighbor•ing state in violat'fon· ·q:.f. .. 
tha laws of that state. 

· ~ The Alcoholic Beverage r..a·w.!I ·n .. s. 33:1-2, requires that all \ 
transportation of alcoholic beverages muDt b,:; in a vehicle licensed 
by the Commissioner of Aleoholic Bev,~Tage Control except in the case 
of l~mi;t.ed, ·q.ua.ntities intondr3Jd ~?r personal· ·corisum.ption~: 

~he-pertirient language: of S~ction 2 reads: 

urt shall· be ~nlaw:ful to transport ·~HH~ alcoholj.G beverages 
in th~:.s State, cxc E;pt. pur suo.nt to e.nd within the terms of 
a -lic_ense,:_0r as -othei .. wise express.ly ·authorized, under this 
chapte~. ·." . 

It
1 

is conceded there is no other section of the Alcoh0lic 
Beverage Law authori~ing.the trans~ortation of the Whiskei in ques~ 
ti~no . . 

Section· 2 applies with equal force to j_nterstate as well· as··_: 
intrastate shipm_ent~. of a.lcohollc beverngeso 

I . . 

The Unj_t.ed States Supreme Court ha:? ·rec·ognized that the. sey~g~l. 
states mny rec1uir·e· ·i~egulatory license: f'or tlrr~ough ·shipments of ·liquo·r·· 
in ord0r to gua·rd against ·violations· of their own la~vs. Duckworth v. 
Arkansas 2 314 U o .s. 390, 86 L., ed. 29Ll. · 

.. 

Thus. the .Supr.eme Court has· extended -to this very field its 
recognitlon that the ·regulation o·f 5.nterstc::~te commcrc-e by tlF; stat2s,. 
in the absence.of Congrcssijrial actidn, _is permissible to protect th~ 
states from injury a.rising from· th.:1 t. commerce. Carter v., Cormnonw~~i1~ th . 
· f V . . . U " 88 L ., '3 87 .,3-89 . o irginia, . P.. , • ea,. ~ , · ·· o 

. . 

In .th2· last-" cited case th~·:si1pr~me. Court _sustainr:;d. the right 
of the _State .o~ Virginia; by·legislation, to re~tric~ th~-transporia~ 
.t:L)n of ·clco.holic beverages through that state. Virginla· required'.~ 
aL10ng other thi.ngs, that th3 vehicle ·enc;aged in· the tran~portat~on · 
of alcoholic beverages carry n bill of lading sh6wing· ths route t~ 
be traveled through the -State, the rn.nn8 of the true. cqnsignee, .a,nd 
that. the, c.onsignee must have a legal rJ.ght to receive the beverages 
at the state·d destination. Vlrginh1 .also required the e·arrier to . 
post· a bond in· the penr:i.1.srnn.;.of *r1,ooo.oo., cor~ctittorwcl- on.lawfuL -. 
transportation. . . · . . · .. .· . . · · · _ ' , ·: . · .. 

~ • ' . .r' ' ' ' . . . . • " . . • 

On June 8, l934. Cominissione1~ Burnc:tt, in support 0,f the legis­
. lative policy ·stated in Ro S. 33:~-2, ruled: 
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- "All vehicle.s .t.ransporting alcoholic. beverage.s without a 
trans·porta'ti,011 permit.,of ·tbe Departrrient· of Alcoholic·. 
Bev~erage -Control affixed thereto o.nd all alcoholic pever-. 
agL?'.S ·.tra·nsporte·d. tll.ereln. are . .,subject to -s·eiz_:q,re and 
C·"'r1-·'-i C!cc:i·t'..'I ;..-."n· ;·:. /i:,--1-: Pti•n r~·4 .. It-.:in l·;)) . \-'. ~-L . .J~ ,_, c:.: .. :1-v;·"', i, LJ•.,, .... -...... . ·u '.. . ~ 1 ~-' _ • . . . .. 

The· only .. e~)C\.~·Ap~:ic·n· T1E.:~':1rn1 ·:-, ted by the former Commis sioi10)r related to 
transport:::.:.tion o:f E. 1.tm:'.~ t~ed quantity for personal consumption and 
~he trarrspo~:·tstit:JT .. cf ::i:.Lcoholic. bffverages_ pursuant. t.o a s.pecial per-
mit from t},,-ic.• r,,::~p>:r•i>1·,·.:-:,v11- · · J. • .l..J,. t-- ..i.-1 ~- - (.,J .... J •. - ......... '- • ...I (,I 

. It is, conced(/1 TVlcI(a.y did: .not. have a special permit authorizing 
the tr~nsporta·tio1?- of c'he sei.zed~_ whj.skey in New J.ersey. 

Sh~rtly ·.after·" hL-1 ruling of tune SJ J.$34, Co~nrntssion~r Burn(;~tt ~ 1 
·in discus.s:l.ng _·the. t1pp=~.5.~ca-~;ility of the 3t.a.tute '.;:;o the. transportatlon 
of alcol:oiit.~. beverag ?..s ·throi1gh New tTer-:=~:::~y> as a matter of comity· 

· determined~t6 p~tmit ~uch.transp6rtatio~ within carefully defined 
1 i~ni ts . ·~· . · · -· · · · · · · 

. I 

· Ori. July 7, 1934. tlie .·.former C~ommissioner ~ronrulgatE~d a· rule 
(subseque:qtly .Rule 2, ·State Regul0tions No o l?';. codifying his _pre­
vious rulings.•· .·rn · do;Lng so,, he . offered thE:~ fallowing ex_p.1..ana tory 
statement: .... · · · · · · 

tt-;HH~d11· .enforcement agericies have. been. instructed to ,~1top 
all vehicles **~ carrying· alcoholic. beverages for thci p~r­
pose of·<letermining ***whether the shipment was·_actually; 
and in good faith made in interstate com.mere~." 

Rule 2 of State Regulations No. 17 at the time· of·the seizure read 
-as follows: 

"Alc~holic _beverages not intL:mded for.: _sale or· use: in New 
Je:rsey may be transported thr,ough this State in any .. vehicle., , · 
p~ovided no~delivery is-made iri New Jersbyo" · 

\ When Rulia 2 is read in the ligJ.1t of th.e Commissionert,s. ·explan--
atory statement.and R; s. 33:1-2, it is perfectly. plear that implicit 
in the Rule is the requireme.nt· that the tr.ans_portation must be in ·' 
interstate commerce !'in good faith":; otherwiS·C~ the::: Rule affords no 
protection and Ssction 2 applies· with full force. -

'• ~ . . ' , 

An essential ingrecU,ent o{ _this "good faith" is that the 
liquor be intended for lawful delivery at the place of destination •. 
Cf. Carter v .. Virgini§...J.. supra. ·"··· 

The driv~r of any vehicle. not licensed to transport alcoholic. 
beverages in this State engaged in transporting liquor may be stoppc~ 
and req-y.ir.ed to account for his activities{) It is incuiilbent upon the 
driver or owner to demonstrate (l) that the liquor is not j_ntended . 
for delivery in New, Jersey :1 and (2)· that the interstate tram~porta­
tion is a I)art of a bon~ fide lawful enterpris

1

e. 

\ 

In Carter v. Corninonweal th of Virgir!ia ~ .§ll.J2!.fu. the Court' rheld: 

"It is enough that Virgin:La. could conclude, ih the absence 
of contrary legislation;· thnt ·she could not safely permit 
the transportation of liquor 'through her ter~itory by 
those who concededly-mean to break Federal laws:and the 
laws of a neighboring state." (Emphasis is oursr .. ----

•/ 
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New· Jersey, ·by · 1 ts str~~tute., ._has: .impos~d .no: subst?-nt)ic.l 
restro.:Lnt on transportation· or the,_ rights· of her .sis·:t·er, ·st.ates to 
r:eceive alc-oholic h .. everages in lawful i.nters.tate c.ommer·c.e if-they 

·so desire. ·Provision is made for .. the issuance of' transpo:r-tation 
licenses for a nominal. fee (H~ .S., _3;3·:1-13) •. In addi."ti-on, the Com­
missioner .is authorized to issue special permits to cover isolated 
cases~, · · · .. 

Mr. Justice Frankfurter .l' in· a. concurring opinion in the:· 
Carj;er case, succinctly ob serves thn t the Virginia legip·la ti:orr: 

His. sustainable under the TWH}'.lty-first ·Arnendm.ent on one of 
~wo conside~ations. It is a notorious fact that!State:~ 
prohibition laws we;re to no small measure evaded by illicit 
·di versioll' of liquor claimed. to be transported. throµ.gh. a 
State. Since we ar0 dt~aling with a constituti~nal amend..., 
ment that should be broadly ·an~ colloquially: ipterprete4j 
liquor "that' enters a st.ate in: tho. mo.nnt:;r in whi.ch the liquor 
here came into Virginia n~ay, without undue liberty with the . 
English language, be deemed to be for •delivery• there , 

.... even though it is consigned .·.for another st.at~ ... · ... The .. Twenty­
fir st Amendment pro hi.pi ts t.he. 'transport a tipn .. or _importa.ti9h 

·into any State *~H} of into~icat~r.J.g liquor~ .. , .in. vi.ols:it~on ... 
o"f "the le.ws ther(;:of', not· when thJ. liquor is for delivery-.. · 
and use but for 'deliver~/ or use therein.' In other words, -
liqu\or need. not be il)tm1µ~d .for .. conswnption ... in a, Stat.e _ 
to b~ deemed to be imnorted-into the, State. and therefore 
subject .to control by .L tha"i; stc:~ tc;." , · ( 88 L •. -ed..• 392) .. ·. · 

Mr. Justice Frankfurter concludes: 

urn· the alternative, since Virginio. has power to pr(.1l'libit:, 
, the irnpor,ta tion of liquor within that Commomveal th, it 
may effectuate, that purpo§e·by measures deemed bj it. ·. 
necessaty to prevent evasion_of its poiicy by.pretended 
through-shipments·o .. In a word:i, h::J.\t:Lng the pvvver .to .. prohibit 
liquor frrn:rt coming into a State, a State may take measures 
.against frustration of' .that povver by rc::sort:~ to. t11e claim 
that liquor passing through_ a Sta.t 1s· enjoys· the protection 

. of .the Commerce Clause. If· a State may, tak0 · thes$ .protee-. · 
tiv~ measures, a~ surely .it µay~ who is to <lecide .what . 
Elensures ar.e .nE;ces.sary for· its. pr9tection? If. ·a State· 
may ask for the posting of a $1,000.00 bond, ma;y she not 
require .a $10,000.-00 b·,~md? If .a State shoulq· urge th~t 

, its experienc!e shows t.hat an;>r reg:ulatory systsm i.s . 
ineffective because illicit c1j.version is too resour.ceful 
for contr.ol by mere regulation and 'requires prohibition~ 
Who is. to . say,_. in view. of tho. history embedded. .. in the: 
Twenty-first .Amendment,. that a State way not fairly act 
.on -such f.l jµdgr:.tent? "· 

A person who intsnds to import. alcohplic be.v'erag(;: .. s. into a 
netghboring state in violation· of. its .-laws. is a. potenti~:i.1 yiola~or 

. o:f' the liquor laws of c;very state through which he transports his 
µ;lc.oholic bevera_g.es.. · . , 

In Dw;:-'kworth v •. Arkans·a$ .. l.. ,sugr§:.J.. ·Ju.stice Jackson .expressed 
- the .opinion the law is .not so .. ·-"tricky-" as to per~~1i·~- a .. person under 
guise 6f constitutional rights to claim safe conduct in one state 

. when his· goal .is· to vil)l_ate laws. of anothf;'r state.-. 
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M~K-~.:t<:off~red. ,no 'proof'' ;~s' to :thc:<P$1nl-sylvania law; b1Jt coimsel 
·-for McKay"agre·~d that tl)~' Colliinissi6ner should-.. consider ,as pa.rt of 

the record ·Section· 601(3) of the P·ennsylvania. Control Act, which · 
prohibits licensed -tavern ovvners from purchasipg alqoholic bever~ges_ 
for resale at their taverns from other than Pennsylvania .State . ,, ., , 
Liquor Stores. -

Hence McKay: could.not legally import the seized whiskey.into' 
Pennsylvania •. :,. Ac·c·,ordirigly, he has failed to meet.- the .. requirements·': of 
"good. faith."-· -

. The transportation of the whiskey thilo1lgh;· t_f1is State' was,: _ _ 
therefore, ~n viola ti on of IL So 33: 1-2. because the-- veh:i,.c_le in,'_ qu~·s--:-·: "· 

·tion was not licensed to transport ~lcoholic beverages. The s~i~ed·· · · 
.whiskey is illicit, subject to seizure ahd forfeiture.· R.S .. 33:.1-l{i}; ,' 
R. S. 33:1-2 and R. s. 33:1-66. · 

·Under ·R. S. 33:1.:..66(e) I am.aut':ho~ized to r.eturn the p~~pet.tf ... :.,._ 
subject to ·forfeiture to· a person who ·est'abli'shes to rny satisfacti¢rt , 

'(1) that he had acted in good faith, arid (2) unknowingly violated the 
law. :\ .. ~ 

McKay:• S'"attempt ·to smuggle the whiskey into PennsyJvani·f.3. -per­
.meate,s --the. :_-entire transact~on, including the. transportation. ·through.:· ... _ 
this · Stat<2 ... _. · · _, .. 

A6~ordingly, I find that McKay, the holder of a Pennsylvania_ 
liquor ·license,, did not act in good faith .... His repre.s.enta tion .. ·that, 
after the.wh~skey is· returned to him·, he will withdraw _from b,is : __ ;·, · · 
illegal-enterp~ise and sell the_,same to· ~uch·person as he may.be:able·. 
to 0.bta,±n·,. is not euti tleq to eonsideration. · · . -

His , request .for the return. of the whiskey is denied. ';, 

. , . ,AccorcUngly; -:i. t is ·DETERMINED and ORDEHED that the· seized ..... ,. 
whiske~/, more fully des~cr:ibed in Schedule n A YT -hereinafter set_ forth~ 
cons.ti tutes· unlav\'ful proper·t:i, and that: the s8.me be· and h<=;roby is 
forfeited in accordance with the provisions of R~ S~ 33:1-66, and· _ 
that'·such alcohc)lic beveri:tges-be sold, in whole or in part, at-piiblic_ 
sal~. for the use of 'the -Sto.te, subj8ct to tlrn ·rules and regulatH)nS' .. ; 
governin~-~uch'sale, or be d~stroyed or ~etaihed for the use of 
hospitals and ·state, county or municipal institutions, whichever the 
Commissioner may hereafter determinE~ to be for .-the -best interest of 
th2 State. 

Dated: March 9,, 1945., 

ALF1RED·E. DHISCOLL 
Cornmi~sionero 

-. SCELEDULE "A tr 

154 - 1 qu.art bottles· of "Wilson" whiskElY 
48 - 1 quart bottles of n'rhreo Feathers-'Heserve" whisl-\ey 
25 l ·quart bottles of HCalvert heservett whisln~y . 
12 - 4/5 qua.rt bot,tle·s of- "Hiram VfalkEn· Ca11adian Club" whiskey 
84 - ·1 quart bottles of.· "Schenley Reel- Label". whisl\ey 
12' -. 4/5 quo.rt bottles of ·"Schenley straight Hye" 'Whiskey 
11 · 1 quart. bottles of "Threo ·Featl~·wrs. He serve" whiskey , 

3 · :- 4/b _quart bottles of· .'·'King George Blern].ed E>cotchu whis~y 
3 ~, 4/5 _quart bottles, of "H:lghland· Queen scotcht~ whisky · 
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10. DISCIPLINARY PROCEEDINGS - CHARGE OF SALE OF1 
1

-ALCOHOLIC BEVERAGES 
TO.. MINORS, IR .VIOLATION ·OF R.. S;• :03 :·1~:77 AND Pl\J~E~ ·l O~ STA11E 

·-REGULATIONS· .NO·. 20, DISMISSED ~ DEPARTMENT FAILED TO. SUSf1AIN 
BURDEN. OF,. PROOF~;,··· . . . 

. . . . 

In the Matt~r:~r·Disc~~lina~y ) 
P_roceedings against · , · · 

CA'rHERINE 'F. HEYNOLDS ) 
24 We~t WatBr··street 
Dover ·Tovvnship, Ocean· County ). · 
P. O. Toms River, N. J., ) 

Holder.· of Plenar.i Ret~il . Con$illnp-: 
tion "License; C-7; is.sued by thr0 ) . 
Township C9mmi t.tee of Dover . 

·. ·. ··Township~ ... · : ) 

-

.... i. 

-.CONCLUSIONS -
AND ORDER. 

. ~ .. ' 

Sidney, Simandl;.· Esq .. :; A:ttoTD?Y· for: Dcfe;_ndant-l:Lcenseeo . 
Harry C.a$tel.b,aum, Esq Q, .appeari_.ng for: D.ep.artment. of. Alcqholic. 

· - .Bevo.rag_~ Control. · · ·· 

BY THE COivTIVIISSIONEH: 

Detenddn~~iic~nss~ plBads·riot guilty to c~arges that,· on 
August 8, ·1944:, , she sold and· ~)erved to and perrni tted the conswnp'ti·on 
of alcoholic beverages by Donalc~ ---·- and Willlam ----, minors, Tr1 
violat.ion of R. S. 33:1-77 and R.ule 1 of State Hegulat'ions No. 20. 

• : • . ' • I. ' 

.'The op:ly direct evidence produced a~) t:O the= ·q.llegecf1.\r:iola ti\)n 
was giveri by~the minors, Do~ald ·--~ atid Will!am ~-~,··b6th apprbxi~ 
mately eighteen y·ears o.t age; who ·testifj;:£~d that on the ... ·ev-ening ·or· 
August 8, 1944 five or.six gla~s8$ 6f:beer we~~ s6ld and served to 
each of them by qn employc_e of tho defendan~to .A,t about 1:00 a.m.· 
thG following morn1ng, ,August 9, 194'4·, ._the· two youths we·re ·appre­
hended,. ~n the comnnmity wherein they r0side.J by a State police 
off:Lcer when one of the niin.ors. appe·ared to the State Trooper, ac.cord:­
ir~.g to ·1~is testimony, .to be und(;r· the influenc.B of· intoxicating.·· .,. · 
liquor~ T.wo i.nyestigators· of the Department of ·Alcoholic Beve·ragi.:~ ·• · 
Cpntro1· t.e·stifi.ed ·tha·t the minors lat'er said ·thcLt they· had obtained · 
bi::rnr. from a licensee in the c.onimunj~tY wher(-:; thsy were picked up ... and 
als·o· thnt .. previous thereto they had obtained several glasses of beEjr 
a.t the defenc1ant·'.s licensed premi·se·s".. ·Both minors, by their testi­
niony. at _the in.sta·nt 11e.aring, substantiated the s'to1•y 1Nhd.ch· · ths.y. had 
given to·the =investigators. · · · · 

On Augu.st $2, 1944, in ·tl1:e company of two ABC investiga .. tors, 
the minors id_.e.ntifieq. Richard He~n0} a bartender of' the defendant-­
licenses, as the perso~ who had served the beer to t~em .. This 
b~1rtender then denied that he h::id ever -suen the bc)~rs previous to' 
being confronted by them wheq they visited the licensed premises in 
the company of the two investigatoT's. 

At the hea.ring .Richarcr tleinf~ de.ni.ed; -qnd·er. o·ath, that h~ hac~ 
ever served be$r ·to ·either of .the miriors~ 

Thoma~ ·Mbrston, a·birt~nder·em~loyed by ttie defendant,. testi­
fied that he.~emembered William---- ordering a glass. of· beef on an 
occ£sion prior· tb th8 ~ight in que~tion but ·th&t he r~fused to serve 
him., Moreover; Marston· testi'fied ·tJ1B:t he bro·ught 'out a card and 
asked. .William ·---- .. to sigh· the ·card certifying tl1at he was twenty­
one yea.rs_ of age or older.·· William did not ··sigiio· Anofhe:~r···wi tness, 
one Arthur Taylor, testified that he was present. on -..e1n evening in 
July or the first .part of August, when William ---- requsst(-;d th~ 
bartendc:r to sell him a glass of beer. When asked to sign a card 
as to his age, another patron present warned William that he had 
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better\ not do so be.cause -he would Q(~ fined if he -stated that. he was 
twenty-one years: ·o{ age ·wheri; i.n fact, he wasnoL· Willimn stated , · 
that he remembered this ·incidont and that it occurred prior to 
August 8,. 1944 ~ Ann Aberle, an employee of defendant, testified' thnt 
William ---- camE~ into the ·ki tchE;n on. a day some· time p~evious to 
August B, 1944 and asked her to intercede for him with the bartender 
so that he would.be able to obtain a glass of beer.,. She statod that 
she refused· to .. do so. William.·--:--- testified he was in fhe defend­
ant' 9 licensed·. premises on op.e occasion, accompanied. by his mother, 
and that he ordered and was served with a glass of birch beeio The · 
mother, however, testified that on this gccasion 'her son William :__..:_ 
left the table and went to the bar J where he. obtained a glass of beer 

·from the bartender. Several witnesses, including· the State Ttoope~·: 
vvho had taken one of the boys horue _on August 9, 1944 after·· he found. ~ · 
him j_n an apparently intoxicated condition, testifted that the · ,, .... 
defendant is a person of good character and operates her premises iµ 
a careful and prudent manner. · -- · ' _, 

The testimony of 1 the youths is not too convi1)cing because their 
memories appear somewhat hazy relative to certain incidents.and .. ·'_: 
observations on the night in question.. On the other hand, the bar-­
tender who was alleged t6 have made the snle. of beer· to: the minors 
emphqtti_cally denied doing so both at the time when tl?.e. invest:tg_at:j..on .. :._ · 
wa·s in r)rocess and also \vhen he appeared as a_ witness. ·during. _th_e. - .'_ __ 
instant hearing. Other witnesses who stated that ·th~y were ·at the 
l~censod premises on the night of August 8, 1944 did not~recall· 
se·e1'.ng - t.he youths; th~re _th~lt. evenlng. · 

.·.The··~viqenee-aclduced.horein.indicntes that Willi-am , on~:; of 
the miho~s, ~tt~mpted,.· on pr~vious oc6asions, to obtain alcoholic 
be·v~r[~ges:· .at· tlie ·defendant ts e·stablistm1ent; ; On those occasions,._· with. 
the· ~x.ct?ption of .. the tes.timony gi veri by the youth ts rr,_other, ss afore­
m$ntioned, '. vv-hfch. J.S not c.orrobora ted b;>r her .·son, all .the evidence . 
indicates that William was refused sE::;rvrce. qn the licensed premises., 

In view of the .previous attitude of the defendant arid her 
employ0es ·1n reftlsing to serve alcoholic beverages to William ---, I 
am ·satisfied that the policy was not r-0laxe4 on this occasion in so 
far ari Willia~ --~ ~nd his co~~anion were eonccrnedo 

D.efendant, a: licensee for more tban seven -years, has no prior 
adjud-icated recor;d., This case involves inconsistent .stories told by 
the alleged. minors and the liconsee r.n~l her witnesses, who appear to 
be crediple witnesses~ The burden of prooT .to establish the guilt of 
tne defendq.nt rests with thri .Department. After considering all the. 
evidence,. I conclude that the Dep~1rtment has not sustained -the, burden 
of proof ~s to the alleged sales of ~lcoholic beverages to William --

·and Donald ~-~ and, hence, I shall dismiss the -~harges. 

) .. 

~ 

Accordingly, . it . is, on this 13th C:.ay of March, 194!?, 

ORDEREDJ thB:t the.charges herein be and the same are her:eby 
dismissed. 

.. 

ALFHED E. DRISCOLL 
Commtssioner. 
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11 •. - DISCIP.LII~AR·Y. PROC.EEDINGB ~ OHDEI~ :l;IODIFi~·NG PREVTOUS .SUS·PEN.S.IQN 

..... 
ORDEE • . , . . . ~. " · 

In the I\1~·ttE~r ·:·o-f ni.scipl:Lnary · ·' ·) · 
Proceodi;ngs '.a.gainst' : _ · · 

"" , • ' ,• ' I' .) . 

. " . . . . . . 

FIDEL IS .CALLAHAN; "AdmJriistratr:i.x · . · 
of' the ·EstatE; of John· P. Call°ahan) · 

· 50.6 Surnmi t A veriu·3 · · · · · · 
. AMENDED ORDER· 

_ ~r1~or,t .. 8~.t.Y, ·'1~ !' ... J .·, ... ) 

Ho~der. oi.·P~en~rY.Eet~ii c6n~um~~ion ) 
License.C~l08.irisu~d by· th~ Bo~rd of 
C01tmiissioners . of · tfH:: City: of qn:Lorr : ') 
.City.. . -.: 
- - - - - - - - - - - -· - ---·) 

De:f:\:mqant-:-licensee, yro sc o 

BY TI-IE CGrvTIV{IS-SIO~JEH .. :·'. '· · .. · · 
. ~· ... 

Defe:ricl~nt..;..lic·e11s·ee has· appea.red· personai1y· before ·me .. and . . 
requested·" a ·reduction ·of the peiiod of su~1pensim1 o.n the ground: tha_t. 
the penalty is ·excessive.· · .. 

On reconsideration, ·r now" note ·that. thfj Merch~1nt Sea·xn~f1 ·to whom 
the alcoholic beverages were sold tvas almost -nineteen years. of age 
and that no aggravating circumstances appeai, in th0 case. Giving due 
weight to the pr·ioI' ad-judicat'ed ·r .. ecord ·agcdnst JoJ-m Callahan -and the 
·fact that ·defend'ant' do:es :riot appear" to have b(Jen assoclated·· with the 
·11ceri~(qd'. premtses prior _to the death of her· husband,_ I conclude that 
the· su.sper:1sion -·;lli the present. co.:sG · ·s:noul~l be reduced from twenty to · 
fifteen days·j '_vii th a. r.e;m:tssic~n of five ~lays" fo.r the non vult plea, or. 
a net ·suspension "of te:ri days~· · · 

Ac·co~dingly, i~ is, ·on this 13th day of March, 1945, 

ORDERED, that uie Orde·r l~er:etofore entered herein· on March. B, 
1945 be amended to:read ~s follows: · 

•I . "OFW.E?ED.? that -'Plenary· Retai.l Cfo:risumption ·Licen.se · C-1Q8, 
issued by· the :·Board ·of Conmlissioners ·of the City of Uhior.1 City to 
Fidelis Callah.anJ" A(lministratrix of the Esta'b3 of John p. Call'cihan, 
for·pre~ise~ 506 Su~1it ·Avetiue;. Un~on City,·be and th~ same is her~by 
suspenc1ec1 . .for ·a p~riod of ten -.(10) Clays, comme.nqing B:t 12:01 a.m. . 
March 11~;-_ 194=5, arid. termina,ting· at 12:01 a.m ... March 24.7 1945~" 

! • . • . . 

/;,/)·., j . . ·, 
u;Y-i~ . £ · ~'r'IA4--'"v~ . 

· Comnn.·ssiont;?r. . . 


