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Statement.

IMiddwl°ne,T' ® mer Stoat was clerk of the county of 
|theM1J  ’ “ d f ave a j ° int and several official bond in 
Uo„a j  i f T  1  ‘ »««Mand dollars. The defendant,
bond. PPleby, was one of the sureties on that

I Th© d
(agreed statement of facts
ê ceptions i * ! T |  ma^e intelligible the various 
Reaches of tv. 6 e ê^ anf> fully disclose the various
suit was broughtC°n ltlona-of tlie bond, on which thei

and the vennp P ll pommenced in the Supreme Court, 
b e l a i d  in the county of Hudson.
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A jury was waived, and the cause was tried before 
Justice Knapp.

Tjbe trial resulted in the finding of all the issues in 
favor of the plaintiff, and judgment was rendered for the 
sum of $1,864.09, besides costs of suit.

Exceptions have been taken by the defendant to the 
findings of the various issues, and error assigfied there-
on. I  will take up the said exceptions'in the order in 
which they occur, referring to the facts agreed upon and 

10 printed as part of. the record, whenever it becomes neces-
sary so to do.

The findings of the several issues are fou-nd in Printed 

B o o k , beginning at the middle o f  p a g e  12. ^
The first issue found is that the writing obligati«* is 

the deed of the defendant.
To that, of course, there is no exception taken, or error 

assigned.

The finding on the second issue is, that the clerk didj 
not faithfully, &c., execute and perform, &c., the duties 

20 of his office.
An exception was taken and has been sealed to tns 

finding, but as this issue is only general in its foruV 
is sufficient, perhaps, to say that the objections which m  

shall urge to some of the other findings apply M 1 0 
this.

The finding of the third issue is That the said clerk 
did negligently and carelessly enter in a margin e ^ 
that purpose, opposite to the abstract of a certain ifl° 
gage poade by, &c., dated August 19th, 1858, du y j 

gQtered, according to law, in a certain book, &c., or r 
tering mortgages, &c., a minute of the redemption, p 
ment and discharge of the said mortgage, a t oug ̂  

fact, the said mortgage was not produced to ^
celled, or with a receipt thereon, signed by t esai _

gagee, or her executors, administrators or *Js.sl̂ ecjar. 
manner and form as the said plaintiff has in ns 
ation herein, in that behalf alleged.

\
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I Now that finding, o f  course, finds the issue as the 
breach is laid in the declaration .
[  By our statute entitled “ A n  act co n ce rn in g  m ortg a ges ,” 
sections 23, 24, 25, Revision, page 707, the d u ty  o f  the 
clerk, as to the cancellation  o f  m ortgages, is defin ed .
I He is required and a llow ed to ca n ce l m ortgages or.
Kbe margin of the books o f  m ortgages as fo l lo w s :

By the twenty-third section th e  c lerk  is req u ired  to 
cancel a mortgage on the m a rg in  o f  the b ook , u p on  the 
|production of the m ortgage to h im , ca n ce led , o r  a JG 
[receipt thereon, signed b y  the m ortgagee.

The plaintiff com plains that in  th is  case the c lerk  
canceled the-m ortgage in  question , a lth ou gh  it was not 
produced to him canceled, or w ith  a receipt thereon signed- 

; by the mortgagee.
| The pleader was ev id en tly  aw are that, in  settin g  ou t 
the breach, it was necessary for h im  to sh ow  th a t th e  

[clerk did not have the m ortgage , canceled ,, p ro d u ce d  
before him, or a receipt thereon , & c., becau se  th e  p lea d er 

[clearly saw that under those c ircu m sta n ces  th e  elerk  20 
[was entitled and required to can ce l th e  m ortg a g e  on  the 
[margin of the book.
I But there are other con d ition s  u n d er  w h ich  it  b ecom es 
Ithe duty of the clerk to can cel m ortgages on  the m a rg in  
I of the books of mortgages.

I twenty-fcurth  section o f  the said act, (Revision,
paye »07,) where a decree has been  m ad e  b y  th e  ch a n - 
|Ce or that a m ortgage is satisfied, u p on  the filin g  o f  a 
I certified copy o f such decree in  h is o ffice , the clerk  shall 
¡ n e e .  sa^  m ortgage on  the m a rg in  o f  the b ook  30 

opposite the record thereof.

K J S t ^ 6n. aga*ns an(t m ore p a rticu la r ly , b y  the tw en - 
I count S,eĈ °.n the sam e act, ( Revision, page 707,) a 
I mar  ̂° ^  *S re9.uired to can ce l a m ortg a g e  u p o n  the 

bim l̂n ° .k°°k w henever there sh a ll b e  presented  to 
8pecifvinrtlf w e Slgned b y  the m ortg a gee , h is  heirs, & c., 
wisp onrl» , suc^ m ortgage lias been  p a id , o r  other- 

and discharged *  \  I



Nowhere in the record does it appear that the said 
clerk did not cancel the mortgage in question under (he I 
circumstances allowed by the twenty-fourth or twenty-1 
fifth sections of said act.

Was the pleader right in supposing that he would not 
show a breach of the bond, without doing as he did, and 
charging that the mortgage in question was not canceled] 
of record by the said clerk in the manner allowed and 
prescribed by the twenty-third section of the act con- 

10 cerning mortgages.
If, then, it was necessary that it should be charged in 

the declaration (as it was charged) that the clerk did riot 
cancel the said mortgage, as permitted by the twenty- 
third section, then it is clear that it was equally essen-
tial to the setting out of a good breach, that the pleader 
should have treated the twenty-fourth and twenty fifth 
sections as he did the twenty-third, and have charged in 
his declaration that the clerk did not cancel the sait 
mortgage of record, in the manner and under the cir- 

20 cumstances permitted by the said two last named sec-
tions.

The question then is, is it necessary that the circum 
stances under which a clerk might cancel a mortgage, e 
charged not to exist or have happened.
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The finding o f the fourth  issue is, “  that the sa id  c lerk , 
[while acting as clerk as aforesaid , d id  wilfully enter in  a 
margin, &c., the cancella tion , &c.

j This finding is not supported  or  a u th orized  b y  th e  
evidence in the cause. See Statem ent o f  facts, pdge 16.
On that page it will appear that it w as agreed , as a fact 
in the case, that the act o f  ca n ce lla tion  com p la in e d  o f  

I was done “ accidentally and b y  m istake.”  See line 85 on  
[said 16th page. A nd the facts as they are th ere  set ou t 
[ show that there was n oth in g  “  wilful ”  a b ou t the act. 10 

We contend, then, that this fin d in g  o f  the fou rth  issue is 
[ certainly wrong.

The findings o f the fifth and  s ix th  issues are s im p ly  
that said Cook and B ern h eim er, th e  real parties in  in -
terest as plaintiffs in  th is suit, had  n o  k n o w le d g e  th at 
the mortgage in question, a lth ou gh  ca n ce led  o f  record , 
was not paid, and that they , at the t im e  w h en  th ey  p u r -
chased the said lands, b e lieved  th a t the said  m ortg a ge  
had been paid. W e m ake no o b je ct ion  to those fin d in gs . 
Indeed, the facts agreed on  show  them  to be  a u th orized , 20

There are some m atters u p on  w h ich  error  has been  
assigned, which go to the v ery  r ig h t  o f  the p la in t iff  to 
recover substantial dam age.

Upon the question o f  dam age—
What damages have been  prov ed  ? W h a t is the p r o -

per measure of dam age u n der the p roo fs  ?
The court will bear in  m in d  that th is  su it is b ro u g h t  

against a surety on the o fficia l b o n d  o f  a co u n ty  c lerk .
We contend that a ll that th e  surety  on  such  a b on d  

can be called upon to pay  is for  actual damage proved, b y  30 
I e plaintiff, to have been suffered by him.
I We insist that the p la in tiff  in  th is  su it has not the 
I rig against our client, a mere surety, to c la im  dam ages 

againstusfor the loss of his bargain-; b u t th a t a ll h e  is 
I eiiut ed to ask o f us is such  sum  as h e  proves h e has lost,

ii  ̂ by reason o f  the carelessness o f  ou r  p r in c ip a l, 
the county clerk..
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This is not a case in which the doctrine of compensa-
tion for loss of bargain, is properly applicable.

The court will recollect, or will see, by reading the 
statement of facts agreed upon and brought up as part 
of the record, that all that appears is that Messrs. Cook 
and Bernheimer, the plaintiffs in interest, thought, from 
their own inspections of the records, that a certain 
mortgage for a thousand dollars upon the lands by them 
afterwards purchased, was paid off, as they saw the can- 

10 cellation of it on the margin of the book of record; 
whereas, in fact, that mortgage was not paid,, but had 
been canceled by the clerk through mistake.

Under that misapprehension the said plaintiffs at-
tended the sheriff’s, sale of that property, and became 
the purchasers thereof at such sale. There were other 
persons present at the sale; they took their chances with 
others, outbid them, and became the purchasers.

They then afterwards learn that the thousand dollar 
mortgage was still a lien upon the premises, and event- 

20 ually pay off the same and keep the property. They choose 
to adopt this course*

Those are substantially the facts as they appear, and 
the question is, what is the proper measure of damage 
under those facts.'

The right to profits or value of a bargain can only 
arise between parties to the contract.

Where one of the parties to a contract (and only t en 
under certain circumstances) does something, or fai s o 
do something, by means of which the other party 0 

30 such contract either loses the benefit or value o  ̂
bargain, or the direct profits naturally arising Uere 
from, then in such a case, the looser can look, per aP» 
to the party with whom he has been dealing, forc0
pensation for such loss. ! « • htto

But in this ease we contend that there is no rl2
a bargain ” in the case. There was no bargain

about

m isa p'it. The plaintiffs bought the property under a 
prehension as to the amount of encumbrance oll. ^ negg 
that misapprehension arose from a piece of care 

40 on the part of the defendant’s principal, viz.. e f
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clerk. And this suit is against us as surety  on  the b o n d  
of such clerk. Now we are lia b le , u n d er  su ch  c ircu m - 
stances, for any loss that happens to a pu rch aser u n d er  
the facts detailed; but surely  the p la in tiffs  ca n n o t look  
to us to make good to them  w h at th ey  m ay  ch oose  to 
think they believed to be " their b a rg a in .”

If this be the proper v iew  o f  the q u estion , as we th in k  
it is, then it follows that the p la in tiffs  d id  n o t  g o  far 
enough in their proofs o f  dam age. T h e y  h a v e  n ot 
enough proof on the subject upon  w h ich  to base a ver-10 
diet. ' • < : - ;  ‘ v >  . - - < '  •

All they did was to prove  that after th ey  h ad  b o u g h t  
the property at sh eriff’s sale th ey , th e  p la in tiffs , w ere 
called upon to pay a certain sum , v iz .:  the a m o u n t o f  
the thousand dollar m ortgage and  interest, and  u pon  
that their damages were assessed at that sum .

Now why should that be don e  as aga in st u s ?  W h a t  
we were liable for was for any  loss th at h a p p en ed  to 
them by reason o f act done u n der the false im pression  
which they received from  th e  m istaken  ca n ce lla tion  20 
in the book o f record. Suppose the la n d  w h ich  th ey  
purchased was worth m uch  m ore  th an  th ey  pa id  for  it, 
with the amount o f this m ortgage  added . In  such  case 
they lose nothing by the w ron g  ca n ce lla tion  w h ich  th ey  
saw, but actually m ade a profit, 

fhere is another view o f  the case in  th is con n ection .
The property was purchased b y  p la in tiffs  at s h e r i f f ’s 

sa e under fieri facias. T h ey  had  a m ere belief that a cer- 
am mortgage, which rea lly  was then, a lien  u pon  the 

property, had been paid o f f ;  u n d er  that belief, so fa r as 30 
ecase appears confined to them, th ey  b id  a certa in  sum  

e property,and it was struck  o f f  to th em . It  then 

th °U/  ^ ave pay  a m ortgage  w h ich , by
W  V  ant’s p r in c ip a l, th ey  th o u g h t had
Wore been paid. W hat was th eir  d a m a ge  ?

belief^ Canno  ̂ Paid a dam age for  th e ir  m ere mistaken 
ffient U|ru CaQ recover from  us for  th e ir  disappoint- 
Drinm / e Tuestioa is? what d id  the carelessness o f  ou r

tbe o th w  C° S  ̂ ^ lem' f l  Pu^ c sa ê> un êss
• 1 crs M,ere under the sam e false im p ression  as 40
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the plaintiffs with regard to the improper cancellation of 
that mortgage, the plaintiffs suffered no loss at all. They 
got the property just that much cheaper than they would 
have got it ; that is, if the other bidders thought as they 
did, that the mortgage was not a lien upon the prem-
ises, they, the other bidders, would have bid just that 
much more than they did bid.

If the other bidders, for example, bid, say four thou-
sand dollars, under the belief that there was a thousand 

10 dollar mortgage, an outstanding lien upon the premises, 
it is fair to presume that they would have bid five thou- 
saud dollars for that same property, if they knew that 
the thousand dollar mortgage was paid off.

That is just the way in which this case stands. The 
plaintiffs should show the actual loss they have suffered, 
when they bring suit against a surety on a bond. They 
should show that the property was sold at that sheriff’s 
sale as clear o f that thousand dollar mortgage; that the 
other bidders present bid and were under that impres- 

20sion. That is the way to show a right to recover as loss 
against a surety. What they have shown is a mere dis-
appointment, and that they did not get as good a bargain 
as they thought they were getting.

And then again—
The judgment in this case has been entered for the 

damage supposed to have been proved. It should have 
been entered for the penalty.

The suit was on a bond in the penalty of five thousand 
dollars.

30 J u d g m en t sh ou ld  h a v e  been for that sum.
There can be but one suit on a bond.
That being so, and this judgment being entered up for 

about eighteen hundred dollars, what remedy would 
remaiu to anyone having another cause of action on this 
same bond over and above the eighteen hundred dollars, 
and within the limit of the five thousand?

The judgment should be entered for the penalty, an 
stand as securitv for future breaches. See Roll v. Max
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well, 8 South., 493; Webb v. Fish, 1 South., 3 7 1 ; 4 Dutch.,

Clerks are only authorized to cancel mortgages in the 
manner and under the circumstances enumerated in the 
twenty-third, twenty-fourth and twenty-fifth sections of 
the act entitled “ An act concerning mortgages,” and 
when, as in this case, the clerk, acting outside of his line 
of duty, canceled a mortgage, he did it merely by color of 
his office, and not by virtue of it.

Where a sheriff, having a writ commanding him to 10 
sell the goods of one person, levied upon and sold thje 
goods of another, it was held in that case that lie was 
acting by mere color of his office, and not by virtue of it, 
and that a suit for such act would not lie against the 
bondsmen on his official bond. State v. Conover, 4 Dutch.,

Respectfully submitted,
c arta. T. OOWENIIOYEN, 
MEfteER BEAGLE¥,-fe .





Davison & Go., Law Printers, 27 Montgomery st., Jersey City.

_________________ _____ 1

Brief for Defendant in Error.

The facts in this case are noted on pages 18, 19, 20, 
21 and 22 of the printed case, to which I beg to refer, 
as fully stating the reason of this suit.

I confine myself to answering the points made by 
the plaintiff in error in the argument of his counsel.

A. Upon examining the defendant’s brief I  find 
that his first objection is that the declaration does not 
allege that the Court of Chancery had not decreed that 
the mortgage was satisfied, and does not allege that a 
satisfaction piece was not presented to the clerk signed 
by the mortgagee, his heirs, <fcc., and thus negative«!* 
methods of cancellation, pointed out in 24th and 25th 
sections page 707 of the Revision..

m 1st. The 24th section was originally enacted in 1866 
(P. L. 1866, p. 879), and provides that when it is de-
creed by the Court of Chancery that a mortgage is sat-
isfied, upon filing a certified copy of the decree, &c., 
the clerk shall enter on the margin of the record of 
the mortgage “ that the same ivas cancelled by decree in 
Ijj Chancery filed in his office, entering the date o f such de- 

cree and filing^
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This was not the entry alleged in the declaration to 
have been made by the clerk* His entry was “ a minute 
“ o f the redemption payment and discharge ” of the mort-
gage, which entry was authorized only under the cir-
cumstances of section 23, page 707, of Revision.

If a decree had been filed in the office of the clerk 
under section 24, the entry would have stated that the 
mortgage was cancelled by the decree and would give 
the date of the decree and of its filing, and it would 
not go further than this.

But there is no assignment of error to cover this 
point so far as .this 24th section is concerned. No 
notice will be taken of errors not founded upon pre-
cise exceptions taken.

Perth Amboy Manuf., Co. vs. Condit, 1 Za- 
briskie 660.

Coxe vs. Field, 1 Green 216.
Williams vs. Sheppard, 1 Green 76.

The 25th section was originally enacted iu 1869 (P. 
L. 1869, p. 1361) and was not law at thé time the entry 
upon the margin of the record was made by the clerk.

The declaration andi statement of tacts both show 
that the entry was made on May 7, 1868. (Printed 
case, pages 5 and 19.)

2d. It is now too late to make this objection to the 
declaration. The defendant has not demurred but has 
pleaded to the declaration, and has gone to trial and 
judgment without objection on this ground. _

Powell on Appellate Proceedings, sections 114, 1 l 
and 127. Section 117, “ Fair and honest dealings re- 
“ quire that the objection should be made at an eai } 
“ period and in due time to avoid the evil of delay, or 
“ thé objection is considered to be waived. There ore 
“ formal objections to the pleadings or the piocess an 
“ the like must be made in season and before pleading 
“ or it will be too late.”

D., L. & W. R. R. Co. vs. Dailey, 8  V r o o m  

525.
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3d. From the declaration it sufficiently appears 
that the mortgage was existing, unpaid and unsatisfied, 
at the time of the cancellation of the record and un-
affected bv any of the circumstances contemplated, in 
the sections 24’and 25, He vision, page 707, referred to 
by counsel.

B. The second point in defendant’s brief is that 
the finding that the clerk acted wilfully in entering the 
minute of redemption is not justified by the facts.

The 3d section of the statement of facts sets forth what 
was done by the clerk. If the facts there recited do 
not show that the clerk’s act was wilful, they certainly 
support the finding that he acted in a negligent man-
ner. It is not claimed by the defendant that the clerk’s 
negligent and careless acting in this matter will not 
support the judgment.

No assignment of error covers this point made by 
counsel in his brief,

If this is error it is not one which injuriously affects 
the rights of the defendant upon a review of the whole 
record.

Powell Appellate Proceedings, sec. 112.

C. The next objection urged by counsel is that the 
damages awarded in this case are compensation for. 
loss of a bargain, and not compensation for actual loss 
occasioned by the negligence of the clerk.

There is no exception to support this objection.
(See cases cited above in support of this.)

L point of fact by the statement of facts, it appears
that Cook & Bernheimer before the purchase, exam-
ined the registry of the mortgage and finding the clerk’s 
minutê  of redemption »£ payment and discharge, and 
therefelaTbelieving the mortgage to be paid, and rely-
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ing upon the correctness of such entry, they paid for 
the lands their full value, and subsequently were com-
pelled by decree of the Court of Chancery to pay 
$1531.59 to satisfy the mortgage. This $1531.59 was 
above the actual value of the landv and was the actual 
loss occasioned by the clerk’s negligence.

D. The next objection is that the judgment was not 
entered for- the penalty.

I do not understand from the record that this ap-
pears to be the case ; if it so appears it is a mistake in 
copying the record or in the return to the writ herein, 
which the Court will allow to be amended. Even if 
judgment has been entered in the manner claimed for 
damages and not for the penalty, this Court will not 
reverse the judgment below on that account, but will 
allow amendment.

Hunt vs. Allen, 2 Zabriskie 533, the Court says upon 
considering an objection of this kind, “ But admitting 
jjj such entry to be erroneous, the Court is reluctant to 
“  reverse for such clerical error. The Court will sus- 
“  pend judgment in this case until an amendment can 
“ be made by the Court below.”

To the same effect see Webb vs. Fish, 1 Southard

371.
The assignment of error in this respect is printed 

with the assignments of error in the case, but does no 
appear among the assignments of error on file an 
joined in by the plaintiff, and this Court has not al-
lowed the amendment of the assignment of errors by 
its addition. If motion is made to amend by addipg 
this assignment, we respectfully ask to be allottee 
allege diminution of the record and have a writ o c 
tiorari, that the record may be corrected according 

the truth.
(N o t e .—Since preparing the' above, the plaintiff  ̂

error has signified that he will withdraw this o 
to the record.)
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E. The next objection made by the defendant is, 
that the bondsman is not responsible for acts done by 
color of office, but only for those done by virtue of 
office, and that this cancellation was by color only of 
the- office. And he cites in support of his position 
State vs. Conover, 4 Dutch. 224, where it is held that 
in case a sheriff commanded by the writ to levy on and 
sell the goods of A, levies on and sells the goods of B, 
he acts merely by color of his office in levying on the 
goods of B.

Our case differs from this. The clerk’s bond is con-
ditioned that “ he will well and truly, faithfully and 
“ impartially execute and perform,” <fcc., “ according 
“ to law as well -with respect to all 'persons concerned as 
“ the State of New Jersey,” &c.

The clerk, (Revision, page 707, se&.17,) is required 
to provide books for registering mortgages, “ to which 
“ books every person shall have access and may search 
“ the same,” &c.

In Lum vs. McCarty, 10 Yroom, 289, the Court says 
“ they are in,fact public records and are public prop- 
“ erty, kept Ima, public place at the public expense, 
“for the public benefit.”

In the same case the Court holds that the clerk is 
responsible for the safe keeping of the records, and 
because of that responsibility may regulate the manner 
in which they may be examined by the public.

The records are made by the clerk in ways pointed 
out by the law, and he cannot in any way change, add 
to or take away from them except according to law. 
If he makes an entry in these records otherwise than 

manner designated in the law, either wilfully or 
negligently, he fails to “ well and truly,’ execute the 
duties of his office, and is responsible to those to whom 
tne duty is due, that is in the words of the bond “ as 

well to those concerned,” (meaning those injured by 
the failure to do his duty, or by his negligent and 
careless performance of it) “ as to the State of New 
Jersey.”
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The entire real estate interests of New Jersey de-
pend upon the care exercised in the proper preserva-
tion of the records, so that the public may examine 
them and rely upon their correctness, otherwise of 
what use are they.

The greatest mischief will be done if negligent false 
entries made by the clerk can be called by his bonds-
men acts done merely by color of bis office.

By virtue of his office, by the authority derived from 
that office, he alone could certify on the margin of the 
record that a mortgage was paid and satisfied. If he 
falsely so certifies under the style and name of his 
office, does he not do it by virtue thereof ?

Color of office implies an illegal claim of authority 
by virtue of the office to do the act or thing in ques-
tion, and imports a design to do an act in excess of 
authority.

Burwall vs. Acker, 23 Wendell 606.
Winter vs. Kinney, 1 New York 365.
Kelly vs. McCormack, 28 New York 318.

There was no design upon the part of the clerk to 
act in excess of his authority in the cancellation of this 
mortgage. He undertook to cancel a record he had a 
lawful right to cancel, but through gross carelessness 
lie cancelled the wrong record.

It was a gross blunder made while acting by virtue 
of his office.

F. ‘ Counsel urges there is no duty to Cook and 
Bernheimer in the absence of special employment.  ̂

This ease is not parallel to any of the cases he cites. 
There was a special employment of this clerk t° pje 

serve these records according to law free from a se 
entries wilfully or negligently made by him, so that ie 
public could search them and rely upon theii ôiy®c 
ness. Indeed this was the most important duty e a 
to discharge in and about his employment in this pu 
lie office.
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If the clerk fails to properly record a mortgage 
brought to him by A to be recorded, for which A pays, 
he must be held responsible by A—such is the doctrine 
laid down in cases cited by counsel. But this is not 
our case ; our case is one where he fails to properly 
preserve a record originally correctly made.

If he improperly records A’s mortgage, and some 
one relying On the record obtains rights conflicting 
with those of A, A must suffer, because he did not see 
that his mortgage was properly recorded. He alone is 
injured and he alone can look to the clerk for redress, 
because the clerk acted for him. But if A sees that 
his mortgage is properly recorded, his duty with refer-
ence to the record ends.. The Courts of this State hold 
that he is not bound continually to guard that record, 
and if the records are changed the loss must fall else-
where.

Shall it fall upon the person who relies upon the 
record? No. In Crosby vs. Vleet, (N. J. Law Jour-
nal, March, 1880, page 87, a case decided at the Pas-
saic Circuit by Justice Dixon) Judge Dixon holds that 
a person who makes a search is justified in relying 
upon the records as he finds them. It cannot then fall 
upon the person who relies upon the record. Must it 
not then fall uyon the person whose duty it is to pro-
tect and presqrye the record ?

ALEX. T. McGILL, JR.,
Of Counsel with Deft, in Error.
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The  State  o f  N e w  J er s ey

vs.

Le o n ar d  L. F. A p p l e b y .

In Debt.

Writ of Error.

[Filed February 27, 1882.]

St at e  o f  New  Je r s e y , s s .:

The Srate of New Jersey to Maiming M. 
Knapp, Esquire, Judge of our Circuit 

[t . s .] Court, at Jersey City, in and for the 
County of Hudson, greeting :

ecause in the record and proceedings and also 
ln L.le 8̂ ving' of judgment in a plaint which was in 
«, Je,-Sey Supreme Court, holden at Jersey 
1 y? in and for the County of Hudson, between the 
ate of New Jersey, plaintiff, and Leonard L. F. 

■ B  defendant, in a plea of debt, manifest 
^  nth intervened, to the great damage of the 

eonard L. F. Appleby, as by his complaint

V
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we are informed, we being willing that speedy jus-
tice should be done to the parties aforesaid, in this 
behalf do command yon  distinctly and openly to 
send under your seal the record and proceedings 
aforesaid, with all things touching and concerning 
the same, ro our New Jersey Court of Errors and 
Appeals, on the first Tuesday of March next, to- 

4 gether with this writ that the record and proceed-
ings aforesaid being inspected, we may further 
cause to be done thereupon what of right and ac-
cording to the law ought to be done.

Witness his Honor, Theodore Runyon, at 
Trenton aforesaid, the twenty-sixth 
day of February, A. D. eighteen hun-
dred and eighty-two.

5

He n r y  C. Ke l s e y ,
Clèri.

C. T. CoWENIiOVEN,
Attorney.

It is ordered that the writ of error issued in this 
case be allowed, and the plaintiff in error having 
entered into recognizance, agreeably to the statute 
in such cases made and provided, that further pro-
ceedings be stayed on the judgment in the original 
action until the said writ of error now depending 
between the parties be determined.

The answer of the Justices of the Supreme Court 
6 of New Jersey within named : The record and pro-

ceedings whereof mention is whhin made, with all 
things touching and concerning the same, we do 
certify to the Court of Errors and Appeals in a cer-
tain ^schedule to this writ annexed, as within we 
are commanded.
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Copy of Judgment.
As je t  of the twentieth day of September, A. D. 

eighteen hundred and seventy-seven. Witness 
Mercer Beasley, Esq., Chief Justice.

B e n j . F. L e e ,
Cleric.

7

Hud so n  Co u n t y , s s

Leonard L. F. Appleby, the defendant ifi this 
suit, was summoned to answer unto the State of 
New Jersey, the plaintiff therein, of a plea that he 
render unto said plaintiff the sum of live thousand 
dollars, which to it he owes and from it unjustly 
detains; and thereupon the said plaintiff, by Alex-
ander T. McGill, Jr., its attorney, complains: For 
that whereas, the said defendant, heretofore, to 
wit, on the twelfth day of November, A. D. eighteen 8 
hundred and sixty-seven, at the City of Jer-
sey City, in the County of Hudson aforesaid, by 
his certain bond or writing obligatory, sealed with the 
seal of the said defendant, and now shown to the 
Court here (a true copy of which said bond or writing 
obligatory is hereunto annexed), the date whereof 
is a certain day and year therein mentioned, to 
wit, the day and year last aforesaid did acknowl-
edge himself to be held and firmly bound unto the 
plaintiff in the sum of five thousand dollars, above 
demanded, to be paid unto the said plaintiff by the • 
said defendant, or his heirs, executors and adminis- ® 
trators, which said bond, or writing obligatory was 
and is subject to a certain condition thereunder « 
written, to wit, that if J. Elmer Stout, therein 
named, should well and truly execute the office of 
Clerk of the Court of Common Pleas and General 
Quarter Sessions for the said County of Middlesex,
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and in all things tbuchingund concerning said office 
should well and truly, faithfully and impartially 
execute and perform the same, according to law, as 
well with respect to all persons concerned as the 
State of New Jersey, and at the expiration of his 
said office should deliver to his successor in office 
all the books, papers, recordsand writings remaining 

]0 in the same, or appertaining thereto, then that the 
said bond or writing obligatory should be void, 
otherwise it should remain in full force and virtue, 
as by the aforesaid bond or writing obligatory, and 
by tile condition thereof, will more fully and at 
large appear.

Yet the said plaintiff in fact saith that the said J. 
Elmer Stout hath not well and truly executed the 
office of Clerk of the Court of Comrrion,Pleas and 
General Quarter Sessions for the said County of 
Middlesex, and has not in all things touching and 
concerning said office, well and truly, faithfully 

H and impartially executed and performed the same 
according to law, as well with respect to all persons 
concerned as the State of New Jersey.

And the said plaintiff, for assigning a further 
breach of the said condition of said bond or writing 
obligatory, according to the form of the Statute in 
such case made and provided, further avers and 
says that after the making of the said bond or 
writing obligatory by the said defendant, to wit, 
on the seventh day of May, A. D. eighteen handled
and sixty-eight,and after the said J.Elmer Stout had
entered upon his duties as such clerk as aforesa-i , 

12 and while he continued to be such clerk, said J. 
Elmer Stout did negligently and carelessly enter, 
in a margin left for that purpose, opposite to t ie 
abstract of a certain mortgage made by one o 
Manning to Mary V. Laughton, bearing date on 
nineteenth day of August, A. D. eighteen ua
and fifJty-eight, duly registered, according o >
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in a certain book theretofore provided by  the Clerk 
of the Court of Common Pleas, o f  M iddlesex  C ounty 
aforesaid, for registering m ortgages and defeasible
deeds in the nature o f  mortgages o f lands, tene-
ments, and hereditaments ly in g  and being within 
said County of M iddlesex, a m inute o f the redem p-
tion, payment and discharge o f said mortgage, 
although in fact the said m ortgage was not p ro : 13 
duced to him, cancelled, or with a receipt thereon 
signed by the mortgagee, or her executors, adm in-
istrators or assigns.

And the said plaintiff for assigning a further 
breach of the said condition of said bond or writing 
obligatory according to the form of the statute in 
such case made and provided, further avers and 
says that after the making of said bond or writing 
obligatory by the said defendant, to wit..on the 
seventh day of May, A. D. eighteen hundred and 
sixty-eight, and after the said J. Elmer Stout had 
entered upon his duties as such clerk as aforesaid, 14 
and while lie continued to be such clerk, said J., 
Elmer Stout did willfully enter in a margin left for 
that purpose, opposite to the abstract o f a certain 
mortgage made by one John Manning to Mary Y .; 
Laughton, bearing date on the nineteenth day of 
Aiigust, A. D. eighteen hundred and fifty-eight, 
duly registered according to law, in a certain book 
theretofore provided by the clerk of the Court of 
Common Pleas of Middlesex County aforesaid, for* 
registering mortgages and defeasible1 deeds in the*
nature of mortgages o f lands, tenements and heredi- 
tamens lying and being within said County o f Mid-" 

esex, a m in iiteof the redem ption, paym ent; and 
ischarge of said mortgage, although, in fact, the 

sai mortgage was not produced to him cancelled or- 
a receipt thereon, signed by  the m ortgagee or 

er executors, administrators or assigns. - * >

m
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And the said plaintiff further avers that after-
wards, to wit, on or about the second day of Sep-
tember, A. D. eighteen hundred and seventv-iive, 
Martin Lupardus, sheriff of said County of Middle-
sex, by \irtue of a writ of fieri fa cia s  theretofore 
duly issued out of the Court of Chancery of New 
Jersey, upon a decree in a cause therein pending, 

-j q wherein one Buchanan was the complainant and 
John Manning and others were the defendants, 
having first advertised the sale according to law in 
such case provided, offered the lands described in 
$aid mortgage and other land for sale lit public 
vendue, and Martin R. Cook and Jacques A. Bern- 
heirner, who had before then examined the registry 
of said mortgage and found the minute of said re-
demption, payment and discharge, and re-
lied upon said minute of said redemption, 
payment and discharge, and therefrom believed 
that said mortgage was in fact paid, satis- 

j-r lied and cancelled, and not knowing that said mort-
gage was not paid, satisfied and discharged, did bid 
for and purchase said mortgaged lands at their full 
value, and did pay said sheriff in full therefor the 
amount of their bid the purchase money thereof.

And the said plaintiff further avers that after-
wards, to wit, on the seventh day of March, A. D. 
eighteen hundred and seventy-six, while said Mar-
tin R. Cook and Jacques A. Bernbeimer were yet 
the owners of said land purchased by them as afore-
said, Lydia C. Harris, Sarah E. Bloodgood and 
Amanda Bloodgood, to whom the said mortgage 
had before then been duly assigned, with Thompson
S. Harris, the husband of Lydia C. Harris, filed 
their bill against said Martin R. <3ook and Jacques 
A. Bernheimer in the Court of Chancery of New 
Jersey, for the purpose of having the said cancel-
lation of the registry of said mortgage declared 
null and void, and for the foreclosure of the said
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mortgage and sale of the mortgaged premises; and 
such proceedings were thereupon had that in the 
month of June, A. D. eighteen hundred and seventy- 
seven, by the final decree of said Court of Chancery 
it was decreed that said cancellation and discharge 
of said registry was null and void, and a writ of 
fierofacias issue out of said Court to the Sheriff of 
the County of Middlesex, commanding him to sell 19 
said mortgaged premises according to law, and from 
the money arising from such sale to pay the com-
plainants their mortgage debt, interest and costs ; 
and that to prevent the sale of said lands, under 
said decree, the said Martin R. Cook and Jacques 
A. Bernheimer did afterwards, to wit, on the second 
day of. July, A. D. eighteen hundred and seventy- 
seven, pay to the said Lydia C. Harris, Sarah E. 
Bloodgood, Amanda Bloodgood and Thompson S. 
Harris, the amount of their mortgage debt, interest 
and the costs of said last-mentioned suit, to wit, the 
sum of one thousand five hundred and thirty one 20 
dollars and fifty-nine cents.

By reason of the premises the said bond or writ-
ing obligatory hath become forfeited, and an action 
hath by the said breach thereof accrued to the said 
plaintiff to demand and have from the said defend-
ant the aforesaid sum of five thousand dollars above 
demanded ; yet the said defendant, although often 
requested so to do, has not as yet paid the said sum 
of money so the said plaintiff, or any part or parcel 
thereof, but to pay the same or any part thereof 
has hitherto wholly neglected and refused, and still 21 
does noglect and refuse, to wit, at the city of Jersey 
City, in the County of Hudson aforesaid, to the 
damage of the said plaintiff of five thousand dol-
lars ; and therefore the said plaintiff brings suit, &c.

The following is a copy of the writing obligatory 
and condition upon which the foregoing declaration 
is founded, and to which reference is therein made:
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“  Know all men by these presents, that we, J. 
Elmer Stout, Amos Robbins, Leonard F. Appleby, 
P. Vanderbelt Spader, Miles Ross, John Henry 
Campbell, all of the county of Middlesex, are held 
and firmly bound unto the State of New Jersey, in 
the sum of five thousand dollars to be paid unto 
the State of New Jersey, to which payment well 

22 and truly to be made, we bind ourselves, our heirs, 
executors and administrators, jointly and severally, 
firmly by these presents.

“  Sealed with our seals. Dated the twelfth day 
of November, in the year of our Lord one thou-
sand eight hundred and sixty-seven.

“  The condition of this obligation is such, t hat if 
the above-boiinden J. Elmer Stout shall well and 
truly execute the office of clerk of the Court of 
Common Pleas and General Quarter Sessions for 
the county of Middlesex, and in all things touch-
ing and concerning said office, shall well and truly 

IP  faithfully and impartially, execute and perform 
the same, according to law, as well with respect to 
all persons concerned as the State of New Jersey, 
and at the expiration of his said office, shall deliver 
to his successor in office all the books, papers, 
records and writings remaining in the same, or ap-
pertaining thereto, then this obligation to be void, 
otherwise to remain in full force and virtue.

And the said defendant, by Charles T. Cowen
hoven, his attorney, comes and defends the wrong

J. E l me r  Sto u t . 
“  A mo s  R o b b in s .

[L. S.] 
[L. S.-]

24
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and injury, when, &c., and says that the said sup-
posed writing obligation is not his deed ; and of 
this he puts himself upon the country, &c.

And for a further plea in this behalf, the said 
defendant, by leave of the Court here for this pur-
pose first had and obtained,, according to the form 
of the statute, &c., says that the said plaintiffs 
ought not to have or maintain their aforesaid action 25 
thereof against him, the said defendant, because 
lie says that the said J. Elmer Stout hath well and 
truly executed the office of clerk of the Court of 
Common Pleas and General Quarter Sessions for 
the said county of Middlesex, and has in all things 
touching and concerning said office well and truly, 
faithfully and impartially, executed and performed 
the same, according to law, as well with respect to 
all persons concerned as the State of New Jersey ; 
and of this the said defendant puts himself upon 
the country.

And for a further plea in this behalf, the said 26 
delendant by like leave, &c., says that the said, 
plaintiffs ought not to have or maintain their afore-
said action thereof against him, because he says 
that the said J. Elmer Stout did not, while clerk as 
aroresaid, negligently and carelessly enter in a. 
margin left for that purpose, opposite to the ab-
stract of a certain mortgage made by one John 
Manning to Mary V. Laughton, bearing date on the 
nineteenth day of August, anno domini eighteen 
hundred and fifty-eight, duly registered according 
to law, in a certain book theretofore provided by 
die clerk of the Court of. Common Pleas of the 27 
bounty of Middlesex aforesaid, for registering mort- 
£ages and defeasible deeds in the nature of mort-
gages of lands, tenements and hereditaments, lying 
and being within said county of Middlesex, a min- 
h e of the redemption, payment and discharge of
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the said mortgage, although in fact the said mort-
gage was not produced to him canceled, or with a 
receipt thereon signed by the said mortgagee or her 
executors, administrators or assigns, in mannerancl 
form as the said plaintiffs have in/their said décla-
ra tion above thereof in that behalf, alleged ; and of 
this the said defendant puts himself upon the

28 country.
‘ And for a further plea in this behalf the said de-

fendant, by like leave, &c., says that the.said 
plaintiffs' ought not to have or maintain their afore-
said action thereof against him, because he says 
that the said J;. Elmer Stout did not, while acting 
as clerk as aforesaid, willfully enter in a margin 
left for that purpose opposite to the abstract of a 
certain mortgage made by one John Manning to 
Mary Y. Laughton, bearing date on the nineteenth 
day of August, a . d . eighteen hundred and fifty- 

. eight, duly registered according to law, in a certain
29 book theretofore provided by the clerk of the Court 

of Common Pleas.of Middlesex county aforesaid, 
for registering mortgages and defeasible deeds, in 
the nature of mortgages of lands, tenements, and 
hereditaments lying and being within said county 
of Middlesex, a minute of the redemption, payment
and discharge of said mortgage, although in fact
the said mortgage was not produced to him cancel-
ed or with a receipt thereon signed by the mortga-
gee or her executors, administrators or assigns, m 
manner and form as the said plaintiffs have in then 
said déclaration above thereof in that b e h alf alleg-

ed ed ; and of this, the said defendant puts liimsel 
upon the country. - ’ ' ’ ,

And for a further plea- in this behalf, the sai 
defendant,, by like leave, &c., says that the sai 
plaintiffs ought not to have or maintain theirafore 
said action thereof against him, because he says
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that the said Martin A. Cook and Jacques A. Bern- 
heinier,; in: the purchase of the said lands in the 
said declaration mentioned, and in the mode and 
manner in the said declaration mentioned, and a t ' 
and before the time of the said purchase, had f ull 
knowledge and notice of the existence of the said 
mortgage made by the said John Manning to the 
said Mary V. Laughton then being and subsisting 31 
as a lien on the said lands, and this the said defend-
ant is ready to verify ; wherefore, he prays judg- 
nient if the.said plaintiffs ought to have or main-
tain their aforesaid action thereof against him, &c.

And for a further plea in this behalf the said de> 
feiidanr, by like leave, &c., says that the said 
plaintiffs ought not to have or maintain their 
aforesaid action thereof against him, because he 
says that the said Martin A. Cook and Jacques A. 
Bernheimer, prior to or at the time of the said pur-
chase by them, the said Martin A. Cook and Jacques 
A. Bernheimer of the said lands in the said declar-' 32 
ation mentioned; were bound to use due, reasonable 
and proper diligence in the examination and inquiry 
touching mortgages affecting the same, and that the 
said Martin A. Cook and Jacques A. Bernheimer 
in the purchase of the said lands in the said declar-
ation mentioned, and in the mode and manner in the 
said declaration mentioned, did not use due, rea-
sonable and proper diligence in the examination 
and inquiry touching mortgages affecting the said 
lands prior to or at. the time of the said purchase 
thereof by them, the said ' Martin A. Cook and; 
Jacques A. Bernheimer, but that, on the . contrary 33 
thereof, the said Martin A. Cook and Jacques A. 
Bernheimer were grossly negligent in the premises, 
hnd this the said defendant is ready to verify ; 
therefore he prays judgment if the said plaintiffs 
°aght to have or maintain their aforesaid action 
thereof against him. &c.
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And the said plaintiff, as to the first, second, 
third and fourth pleas of the said defendant by him 
firstly, secondly, thirdly and fourthly above plead-
ed, and whereof lie hath put himself upon the 
country, doth the like.

And the said plaintiff, as to the said plea of the 
said defendant, by him fifthly above pleaded, saith 

34 that the said plaintiff by reason of anything by the 
said defendant in that plea alleged, ought not to be 
barred from having and maintaining its aforesaid 
action thereof against the said defendant, because 
it saith that the said Martin A. Cook and Jacques 
A, Bernheimer, in the purchase of said lands in the 
said declaration mentioned, and in the mode and 
manner in said declaration mentioned, and at and 
before the time of the said purchase, did not have 
full knowledge and notice or any knowledge or no-
tice of the existence of the said mortgage made by 
John Manning to the said Mary V. Laughton then 

3f> being and subsisting as a lien on said lands ; and of 
this it puts itself upon the country.

And the said plaintiff as to the said plea of the 
said defendant by him sixthly above pleaded, saith 
that the said plaintiff, by reason of anything by 
the said defendant in that plea alleged, ought not 
to be barred from having and maintainingits afore-
said action thereof against the said defendant, be-
cause it saith that the said Martin A. Cook and 
Jacques A. Bernheimer, prior to and at the time of 
the said purchase by them, t he said Martin A. Cook 
and Jacques A. Bernheimer, of the said lands in 

36 the said declaration mentioned, did use reasonable 
and proper diligence in the examination and inqui-
ry touching mortgages affecting the said lands prior 
to and at the time of the said purchase thereof by 
them, the said Martin R. Cook and Jacques A. 
Bernheimer, and that the said Martin R. Cook and
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Jacques A. Bernheimer were not grossly negligent- 
in the premises ; and of this it puts itself upon the 
country. -

Therefore, let a jury thereupon come before the 
Chief Justice, or someother Justice of the Supreme 
Court of the State of New Jersey, at a Circuit 
Court to be holden at Jersey City ; in and for the 
County of Hudson, on the first Tuesday of Decem-
ber, in the year of our Lord one thousend eight 
hundred and eighty, by whom, &c., and the same 
day is given to the parties aforesaid there, &c.

And now at this day, to wit : the sixteenth day 
of February, A D .  eighteen hundred and eighty+ 
one, before, our said Supreme Court, at Trenton,; 
comes the said plaintiff, by its attorney aforesaid, 
and the Justice before whom, &c., having sent 
hither his record had before him in these words, to 
wit: ^

- Afterwards, to wit, on the seventh day of Decern 
hi the year of our Lord one thousand eight 

hundred and eighty, at a Circuit Court holden at 
tie Court House, in the City of Jersey City, in and 
tor the County of Hudson, before the Hon. Man-, 
ning M. Knapp, one of the Justices of the Supreme 
ouit of the State of New Jersey, according to the 
orm of the statute in such case made and provided. 

Pomes as well the said within named plaintiffs; as the 
Sai Pendants, by their respective attorneys withi 
^mentioned, and the attorneys aforesaid having 

HP, r̂ial by j ury, and having submitted
o e eterrnination of the issues to the determination 

n- Sai-  ̂ Circuit Court, without jury, and the 
iss 90.ur  ̂ did find and say as to the first
ti Ue n joined, that the within mentioned wri- 

g obligatory is the deed of the said defendant, as 
said plaintiff hath within in that behalf alleged
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as to the second issue within joined, did find and 
say that J. Elmer Stout hath not well and truly' 
executed the office of Clerk of the Court of Com- 
rnP?1 Pleas and Gfeneral Quarter Sessions for the 
said County of Middlesex, and hath not, in all 
things touching and concerning said office well, 
truly, faithfully and impartially executed and per- 

40 formed the same, according to law, as well with re-
spect to all persons concerned as the State of New 
Jersey.

To which finding of this issue the said defendants 
except, because such.finding is not authorized by 
the statement of facts hereto annexed and made a 
part of the record in this case, which exception is 
hereby allowed and sealed accordingly.

M. M. KNAPP,
O s - 3 ■ - j .s .  a

And as to the third issue within joined, did find 
41 andsay that thesaid J. Elmer Stout did, whileclerkas 

aforesaid, negligently and carelessly enter in a mar-
gin left for that purpose, opposite to the abstract of 
a certain mortgage made by one John Manning to 
Mary V. Laughton, having date on the nineteenth 
day of August, A. D. eighteen hundred and fifty- 
eight, duly registered according to law in a certain 
book theretofore provided by the Clerk of the Court 
of Common Pleas of the County of Middlesex 
aforesaid, for registering mortgages and defeasable 
deeds in the nature of mortgages of lands, tene-
ments and hereditaments, lying and being in the 

4p said County of Middlesex, a minute of the redemp-
tion, payment and discharge of the said mortgage,
although in fact the said mortgage was not pro-
duced to him cancelled, or with a receipt thereon 
signed by the said mortgagee, or her executors, ad-
ministrators, or assigns, in manner and form as the
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said plaintiff has in its declaration herein in that 
behalf alleged.

To which finding of this issue the said defendants - 
except, because such, finding is not authorized by. 
the statement of facts hereto annexed and made a 
part of the récord in this case, which exception is 
hereby allowed and sealed accordingly,

M. M. KNAPP, 43
• [>■ s.] . : . v v- J. JS. a

And as to the fourth issue within joined, did find 
and say that the said J, Elmer Stout did, whileacting 
as clerk as aforesaid, w ilfu lly enter in a'margin 
left lor that purpose, opposite to the abstract of a 
certain mortgage made by one John Manning to 
Mary Y. Laughton, bearing date on the nineteenth 
day of August, A. D. eighteen hundred and fifty- 
eight, duly registered according to law, in a cer-
tain book theretofore provided by the Clerk of the 
Court of Common Pleas of Middlesex County afore- 44 
said, lor registering mortgages and defeasible deeds 
in the nature of mortgages of lands, tenements and 
hereditaments, lying and being within said County 
of Middlesex, a minute of the redemption, pay-
ment and discharge of said mortgage, although in 
fact the said mortgage was not produced to him 
<ancelled‘or with a receipt thereon signed by the 
nioitgagee or her executors, .administrators or as-
signs, in manner and form as the said plaintiff has 
in its said declaration herein in that behalf alleged.

o which finding of this issue the said defendants 45 
except, because such finding is not authorized by 

le d em en t of facts hereto annexed and made a 
part of the record in this case, and also because 
snict nding finds that the defendant wilfully did 

ie act complained of, which exception is hereby 
owed and sealed accordingly.

: . M. M. KNAPP,
lL- 9 1  j .  s. a
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And as to the fifth issue within joined, did find 
and say that the said Martin R. Cook and Jacques 

' A. Bernheiraer, in the purchase of the said-lands 
in tlie said declaration mentioned, and in the mode 
and manner in the said declaration mentioned, and 
at and before the time of the said purchase, did 
not have full knowledge and notice, or any knowl- 

46 edge or notice of the existence of the said mort-
gage made by John Manning to the said Mary V. 
Laughton, then being and subsisting as a lien on 
said lands.

To which finding of this issue the said detendan s 
except, because such finding is not authorized )y 
the statement of facts hereto annexed and ma ea 
part of the record in this case, which exception is 
hereby7 allowed and sealed accordingly.

M. M. KNAPP,
A r |  J. 1 0.

[L . S .]

And as to the sixth issue within joined, did H  
and say that the said Martin R. Cook and 
Bernheimer, prior to the time of the sai P 
by them, the said Martin R. Cook and 
Bernheimer, of the said lands in t e rnner edi-
tion mentioned, did use reasonab e an p incr
igence in the examination and in^ ir*. da°t 
mortgages affecting the said land prior ^
the time of the said purchase thereof ^  ^
said Marlin R. Cook and H H  . A. 
and that, the said Martin B. Cook and ^
Bernheimer were not grossly neglige
ises. ^  oaitl defendants

To which finding of this issue t h e by
except, because such finding is n n(j madea
the statement of facts hereto ^low-
part of the record, which exception is he J 
ed and sealed accordingly. ^  KJf App,

47

[L . S .]
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And it assures the damages of the said plaintiff, 
on the occasion of the detaining the within debt, 
over and above its costs and charges by it about its 
suit in that behalf expended, to one thousand 
eight hundred and sixty-four dollars and nine cents 
($1,864.09), and for those costs and charges to six 
cents.

Therefore it is considered that the said plaintiff 49 
do recover against the said defendant the said dam-
ages by the Court aforesaid, in form aforesaid 
found, to one thousand eight hundred and sixty- 
four dollars and nine cents, by reason of the breach 
of the condition of the bond or written obligations 
in the plaintiff’ s declaration mentioned, given in the 
penal sum of five thousand. dollars debt, and also- 
fifty-three dollars and twenty -three cents for its costs 
and charges aforesaid, by the court now here ad-, 
judged to the . said plaintiff and with its assent, 
which said damages, costs and charges, in the 
whole, amount to one thousand nine hundred and f>0 
seventeen dollars and thirty-two cents.

J u d g m e n t  s ig n e d  this sixteenth day of February, '
. J). eighteen hundred and eighty-one.

M. BEASLEY,
Chief Justice.

I, Benjamin F. Lee, clerk o f the Supreme Court 
0 the State of New Jersey, do certify that the fbjre- 
801ug is a true copy of the judgment in above-stated 
cause as the same remains of record in my office. ¿U

n ^sfittiony whereof, I have hereto set my hand 
and seal of said Court, at Trenton, this

[L.s.j first day of March, A. D. eighteen hun-
dred and eighty-two.

B e n j . F .  L e e , CVk.
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Statem ent o f  Facts.

[ îled rFJebEaaity> 27,< 1882;]

Tim following; stMOnae«!.. oil facts? is• agreed upon 
i gf t f b p p s ^  ?

11. Tife du^iex^cmtioinisofi thetbond by tire-defend-
ant-as ^l(^edliEitli^'doeldFi^i(s)®y which? bond'is as 
fbMows >:

“  fe w m  all naiw by'tliesefi presents« that we, J. 
MteerrSieut;, ¡feows Bobi®%; Leonard s E. A ppleby, 
i t .  A^nderbilfr Spfadserr Miies^Bossy John Henry 
OaitMpfel l, all i l l  tbeiiooiiiit-y'v"cxifMiddlesoxr are held ?. 
aaMiflrmly boiiiidaiirto tbe Statooi' New- Jersey ias 
t he su tn ;of i^®900@,'dobe paidiunto the State of New 
Jersey,. to which payment well and; truly to be 
mardee^pehfettdl ourselves^ our heirs,;, executors and 
actedhistraters,' jointtlyy and! severally, iirmly by 
tliese presents !̂. S'ealed with our sealsy dated the 
12th day of November, in the year of our Loi 

18617“ The conditio»1 of"thisobligation’ is such, t '» 
if the above bounden ? J. Elmer Stout shall well an 
truly execu te the office of clerk of theCoutt o 
Common Pleas and General Sessions for the county 
of Middlesex, and in all things touching andcon- 
cerningsaid office, shall well and truly, fai 11 t
and-impartially execute and perform the same, ac
cording to law, as well’ with respect to all IV ^Vjs 
concerned'as tile State of New Jersey, an a _  
expiration of his said office, shall delivei 0 
successor’ iir office all the books, papers, 
and* writings remaining intlle same, or apper ain
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thereto, then this obligation to be void, otherwise 
to remain in full jiorce and virtue.

2. J. Elmer Stout was clerk as in the declaration i 
alleged when said bond was made and executed.

3. On May 7th, 1868, after said Stout: hadduly 
entered I u porr:t he d uties of his office* and i; while he 
was clerk as aforesaid, one John Manning left a 
mortgage of $2,200 (given by him to one Mary V. 
Iiaughton, OB - lands in Middlesex county,) in the 
Middlesex county clerk’ s office,an order that the 
legistry thereof might be 'canceled, he having paid 56 
the said mortgage. Upon: the same page of the- 
same book in which the said $2,200. mortgage was 
registered, a- mortgage of $1,000, (which is the morU 
gage.uf August ?19thî l 858,vmen tioued in the deelara- 
tion,) 'given by said Manni ng to »said Laugh ton* was$
11 y registered: Lewis H. Fernaldj who was ,then 

an distant of said Stout: in said office, canceled the * 
legistry of said $2*200 * mortgage, but neglected to 

oi seon the mortgage itself that it was canceled, 
o ter. hemald’s cancellation^ Stout came in the 
o ee and took up »the mortgage and | went to the! 
egistiy-book to cancel; it. He referred: to the 5T<: 
Joperi page, saw the names of the parties to the* 

ortgage, above the registry of the $1*000 mort- 
to se I® ! without further examining the registry 
ab^t1 ^ Was re^istl*y ° f  the mortgage he was 
mai-1' ^  Cance ’̂ (the $2,200 mortgage*) entered in a 

gm eft for that purpose opposite to the abstract

“  J. E l m e r  St o u t .
“  A mo s ,, R o b i n s . .
“  Le o n a r d  L. F . A p p l e b y . 
“  P. V a n d e r b i l t  Sp a d e r .
“  M i l e s ?' R o s s ;
4‘ Jo h n , H. Ca m p b e l l .

[L . S. ] 
[L . S .] 

[ L .S , ]  

[L. 8,]
[L . S .] ]; ^

[ l . ,s . ]
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of a pertain mortgage made by one John Manning 
to Mary V. Laughton, bearing date on the 19th 
day of August, A. D. 1858, duly registered accord-
ing to law in a certain book thereto tore provided by 
the clerk of the Court of Common Pleas of Middle-
sex county aforesaid, for registering mortgages and 
defeasible deeds in the nature of mortgagesof lands, 

58 tenements and hereditaments lying and being within 
said county of Middlesex, a minute of the redemp-
tion, payment and discharge of said mortgage, 
although in fact the said mortgage was not pro-
duced to him canceled or with a receipt thereon 
signed by the mortgagee or her executors, adminis-
trators or assigns, which said minute of cancellation 
remains hitherto , as made by said Stout in said
margi n.

59

60

4. That afterwards, to wit, on or about the 2d 
day of September, A, D. 1875, Martin Lupardus, 
Sheriff of said county of Middlesex, by virtue of a. 
writ of fieri fa cia s  theretofore duly issued out o 
the Court of Chancery of New Jersey, upon a decree 
in a cause therein pending wherein one Buchanan, 
was the complainant, and John Manning and others 
were the. defendants, having first advertised t e. 
sale* according to law in such case provided, offere 
the lands described in said mortgage and other lan 
for sale at public vendue; and Martin R. Coo an 
Jacques A. Bernheimer, who had before then, to ■'» 
on the 1st day of September, 1875, examine e 
registry of said mortgage, to wit, the $1,000 mot 
gage, dated August. 19th, 1858, aforesaid, and loun 
the, minute of said redemption, payment an 
charge, relied upon said minute of said ie emP 
payment and discharge, and therefrom believe 
said mortgage was in fact paid, satishe an 
celed, and; not knowing that said mortgage w
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paid, satisfied and discharged, did bid for and pur^ 
chase said mortgaged lands at their full value, and 
did pay said Sheriff in full therefor the amount of 
their bid, the purchase money thereof.

5. Said Cook and Bernheimer did not at any time 
cause said Stout or his successor or successors in 
said office to search the records of said office or to 61 
examine the said registry of said $1,000 mortgage for 
any purpose.

6. That afterwards, to wit, on the 7th day of 
March, A. D. 1876, while said. Martin R. Cook and 
Jacques A. Bernheimer were yet the owners of said 
land purchased by them gs aforesaid, Lydia C. 
Harris, Sarah E. Bloodgood and Amanda Blood- 
good, to whom the said mortgage had before then 
been duly assigned, with Thompson S. Harris, the 
husband of Lydia C. Harris, filed their bill against 
said Martin R. Cook and Jacques A. Bernheimer in 62 
the Court of Chancery of New Jersey, for the pur-
pose of having the said cancellation of the registry
of said mortgage declared null and void, and for 
the loieclosure of the said mortgage and sale of the 
mortgaged premises, and such proceedings were 
thereupon had that in the month of June, A. D.
1877, by the final decree of said Court of Chancery, 
ft was decreed that said cancellation and discharge 
o said registry was null and void, and a writ of 

facias issue out of said Court to the Sheriff of 
tho County of Middlesex, commanding him to sell 
j.ai mortgaged premises according to law, and from 68 

money arising from such sale to pay the com- 
 ̂ain̂ nts iHeir mortgaged debt, interest and costs ; 
n that to prevent the sale of said lands under said 
ecre^ the saiq ]\fai,jqn Cook and Jacques A. 
ein eitner did afterwards, to wit, on the 2d day
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of July, A. D. 1877, pay to the said Lydia C. Har-
ris, Sarah E. Bloodgood, Amanda Bloodgoodand 
Thompson S. Harris, the amount of their mortgaged 
debt, interest, and the costs of said last-mentioned 
suit, to wit, the sum on $1,531.59.

CHAS. T. COWENHOVEN,
64 Attorney o f Defendant

ALEX. T. McGrlLL, Jr ., |
Attorney of Plaintiff,

Joinder in Error.
g,. [Filed February 27, 1882.]

And hereupon, afterwards, to wit, on the fhst 
Tuesday of March, A. D. eighteen hundred an 
eighty-two, the said the State of New Jeisey, L
McGill & Taylor, its attorneys, comes into Cour
and says that there is no error either in tiieiec ^ 
and proceedings aforesaid, or in giving the jn ^ 
ment aforesaid, and it prays here that the °nÎ  
here may proceed to examine as well the recor a 
proceedings aforesaid as the matters afoiesai a 
signed for error, and that the judgment a ^  
in manner aforesaid given,* may in all t m0s 
affirmed, &c. -

McGILL & TAYLOR,
; ; Attorneys.

ALEX. T. MoGILL,
O f Counsel with Defendant.
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Assignment of Errors.
[Filed February 2 7 ,  1882.]

Afterwards, that is to say, on the first Tuesday 
in March, in the year of our Lord one thousand 
eight hundred and eighty-two, in the Court of Er-
rors and Appeals, in the last- resort in all causes' o f 
the State of New Jersey, comes the said'Leonard 
L. F. Appleby, by Charles T. Cowenhoven, his at-
torney, and says that in the record and proceedings 
aforesaid, and also in the matters recited and con-
tained in the said bill of exceptions, and also in 
giving the judgment aforesaid, there is manifest 
error in this, to wit :

That it does not appear by the statement of facts 
agreed upon that the said clerk was required to 
certify to the correctness of the records in his 
office. ' ' - .

That it does not appear by the statement of facts 
agreed upon that there was any contract between 
the party desiring the search and the said clerk.

That it does not appear by the statement of facts 
agreed upon that there was any requisition made 
upon the clerk by the said party and hence there is 
no responsibility! ■

That it does not appear by the statement of facts 
agieed upon that the party desiring knowledge of 
fl'e cancellation of the mortgage made any inquiry

the mortgagor or any other person,, as it was his 
so to do.

bat it does not appear by the statement of facts 
a&reed upon that the party desirirjg the information
eoianded a search of the record  and a certificate 

thereof from the clerk.
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Because the clerk is only liable for the penalty.

Because the clerk, in the absence of any demand 
of a search or a certifícate, is only responsible for 
the safe keeping of the records.

If there is a mistake in the recording of a paper, 
f.flj he is responsible only to the party who desired him 

to make the record ; if any entry is made by mis-
take he is responsible to the party who desired him 
to make the entry.

Because it does not appear by the statement of 
facts agreed upon that the clerk had the exclusive 
right to search the records or had the exclusive or 
sole access to them.

Because it does not appear in and by said declar-
ation that no certificate authorizing the cancellation 

'll of the mortgage in question was presented to the 
said clerk, as authorized by the twenty-fifth sec-
tion of the act entitled, &c., An act for the more 
certain discharge or cancellation of mortgages re-
corded in this State. . (Laws I860, p. 13.61.)

Because this suit is brought against a surety on 
a bond, and it appears by the findings in this case 
that the agent of the principal on the bond wilfu y 
did the act complained of, whereas sureties aie not 
liable for the torts of their principal.

72 Because the clerk in this case was not authorised 
by virtue of his office, but only by color tliereo 
perform the act complained of.

Because the ji^ g m e n t^ th is  case shp l̂d hav̂  
beei^pr tile^enan^ of the Dbud, and/not or 
amount of damages found to have been done.
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Because no damage is shown by the facts proved 
in this case to have been done to the plaintiff. -

Because the findings of the different issues are 
not authorized by the facts proved.

Therefore the said Leonard L. F. Appleby prays 
that the judgment aforesaid, by reason of the errors 73 
aforesaid and other errors appearing in the record 
and proceedings aforesaid, be reversed, annulled 
and held for nothing, and that the said Leonard L.
F. Appleby may be restored in all things he has 
lost on occasion of the said judgment, and that the 
prosecutor of said plea in the name of said, the 
State of New Jersey, may rejoin to the said errors,
&c.

CHARLES T. COWENHOVEN,

Attorney of Defendant.
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