
STATE OF NEW JERSEY 

DEPARTMEN1~ OF ALCOHOLIC BEVERAGE CONTROL 

744 Broad Street, Newark, N. J. 

BULLETIN NUMBER 52 November 9, 1934 

1. MUNICIPAL ORDINANCES - PUN!SHMENT OF VIOLATIONS WHICH ARE 
DECLARED OFFENCES BY THE STATUTE 

Edward R. Iv.IcGlynn, Esq.~· 
17 Acadnmy Street, 
Newark, New Jersey. 

Dear Mr. McGlynn: 

November 5, 1934 

I have yours of October 26th concerning the ordin­
ance adQpted by the Board of Commissioners of the City of Orange 
on August 17, 1934. 

I agree with you that fines and imprisonment could 
not be inflicted for violation. of a municipo.l resolution even 
though such resolution would be sufficient basis for revoca­
tion if its terms were violated, but that fines and imprison­
ment may be inflictE;d under an ordtnance, as distingulshed from 
a resolution, if the ordinance so provides. · 

The loop-h6l·es through which defendant;3 charged 
with violation of mm1icipal ordinances seek escape arc (1) 
attacks on the validity of the ordinance itself; (2) challenges 
directed to the pleading and proofs. 

Our only present concern, of course, is the terms of 
the ordinance itself so to avoid, if possible, any successful 
attack on its validityG 

We agree that· local magistrates may adjudicate upon 
violations of local ordinances but that they have no jurisdic­
tion over violations of the Alcoholic B0vcrage Control Act 
which,, by its terms~ are made n;.isdemeanors •. Hence, if the C:l ty 
ordinance, by its terms, or by legal construction thereof, pur­
ports to punish violations of the Act itself .\I as well as viola­
tions of local rules, it might on that ground alone be held 
judicially invalid. 

The objective of my correspondence of October 24th 
with your City Clerk. was to point out that references in the 
OrdinancE: to the Act 1 tself might produce the unfortur1::J.te con-­
clusion that the Ordinance on its face purported to punish vio-
lations of tho ~ct. I do not say that such i.s the nocessary 
legal construction, but merely that the courts might so con­
strue it in view of their leaning to construe strlctly and not 
liberally all ordj_nances inflicting penalt~.los or punishment. 
Hence, the suggested revision to eliminate all mention or refer­
ence to the Act which might possibly invalidate; the Ordinance. 

The: rome.ining question is more difficult, i. c ., whe­
ther an ordinance~ ~1ich in no wise purports to penalize or 
otherwtse punish viola ti.ans of the Act its elf, may 

9 
nevertheless, 
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rep~at tho statutory language and punish offend0rs not for 
violating the Act but for disobeying the ordinance. I will 
approve such an ordinance in order that its validity may be 
tcst0d in the courts. Personally, I hope such an ordinance 
will be sustained bocnuse quick trial and sunTnary punishment 
by local magistrates without the delay necessarily incident 
to holding an offender for the Grand Jury to await subseciuent 
indictment and trial will be, I believe, a major step in alco­
holic beverage law enforcement. · But the legal answer is doubt­
fulo It may well be argued that the Legislature,having de­
clared commission of certain acts to be mtsdemeanors, thereby 
pronouncod its intention that any one accused thereof should 
be entitled to the protec_tion und safeguards of Grand Jury in­
vestigation and indictment and not be subject to summctry con­
viction in n different way and by a tribunc:.1..l not authorized 
to adjudicate mj_sdcrnoanors. It may 51 thorefore, be necessary 
to ask the Legislature for such express permission. I shall 
take the initiative at tho earliest moment. 

Very truly yours, 
D. FREDERICK BURNETT, 

Commissloner 

2. MUNICIPAL ORDINANCES - VALIDITY - VVHNr CONSTITUTES - CONFIJICT 

Mro E. Wolcott Fary, 
Borough Clerk, 

WITH STATE RULES 

Sea Bright, New Jersey. 

Dear Sir: 

NovcmbE=)r 5, 1934 

I have resolutions passed by your Borough Council 
pursuant to the Alcoholic Beverage Control Act as amended and 
supplemented. 

These are approved ns submitted with the following 
exceptions: 

Resolution No. 1. 

Section 13 provides that fraud, misrepresentation 
or mis-statements in making application for a license, shall 
mako the offendor liablo for por jury. I q.ucstion the author­
ity of your municipality to creato et new crime or so to oxtand 
the existing crime of perjury. The Act itself does not go so 
far; it constitutes such acts as grounds for revocation but 
stops at that point.· Only tho Legislnture cun create a crime. 

Resolution No. !. 

Sections 6 and 9 impose local rogulations with re­
spect to the s2le of alcoholic bc;vorages on Kwction Da.ys and 
gambling upon the licensed premisesc 

Section 6 rc;;ads: nNo alcoholic beverage shall be sold by any 
liconsee on any oluction day during tho hours when the polls 
are opon.n 
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Section 9 reads: nNo· ,.gambling shall be permitted on any licensed 
prE.:misc s in any form whatsoever." · 

Your attention is called to the fact that Stato-wido rules in 
those respects were promulgated October 8th and 11th, l934, 
effective immediately, being Rules 2, 6, 7 and 8 of Bulletin 4:8, 
Itoms 1 and .12. 

Rule 2 reads: "No iicensee shall sell or offer for so.le nt retail 
or deliver to any consmner, any o.lcoholic beverages in any muni­
cipnli ty in which a gcneral,mrmicipal, primary or special elec­
tion is being held, while the polls ar(0 open for voting o.t such 
eloction." 

Rule 6 reads: "No lj_censce shall allow, suffer or pern1i t any 
lottery to be conducted, or any t~cket or participation right 
in any lottery to be sold or offered for s.::..le, on or about the 
licensed premj_ses.u 

Rule 7 reads~ i1No licensee shall (mgagu in or allow, permit or 
suffer any pool-selling, book-1:1aking or any playing for money 
at Jia.ro, roulette, rouge et noir or any unlawful game or gamb­
ling of any kind, or any device or apparatus designed for any 
such purpose, on or about the licensed prcmiscs. 79 

Rule 8 reads: nNo licensee shall possess, allow, permit or 
suffer on or about the licensed premises any slot machine or 
device in the nature of a slot machine which may be used for 
the purpose of pl::1ying for money or other valuable thing. YY 

In each instance, the Stnte-wide regulation takes 
precedence over all municipo.l rules to the extent tho.t there is 
o.ny ·a.ctual conflict between the two. (Bullotin 43, Iter.:1 12) 
There is no conflict, however, between these sections of your 
resolution and the State rules. The latter nre broader, to be. 
sure, and cover more ground but that difference or variance 
does not Dake the resolution repugnant to the rules. It is only 
when the variance amounts to a ropugnancy so great that they 
can.not be reconcilGd--that they cannot stand together--tho.t they 
o.ro utterly inconsistent· vrith each other, thc..:.t tho local resolu­
tion or ordinance must fall. That is what is meant by n.'.lctual 
conflict". Since theru is none, those sections o.re approved as 
subraitted. Such approval nakes them valid as loc~l regulations 
but in no way weakens or dispenses with any of the broader terms 
of the State rule. Since all the terms of the State rule must 
be enforced in your r:Ji.micipali ty as ~vell as c:?!lsewhere, I respect­
fully suggest to your Conmon council that, at their convenience, 
and for the sake of uniforni ty and the incidental benefj_ ts there­
of and the eli~ination of possible legal coDplications which 
might arise espocially if those sections were in an ordinance 
inflicting SUJUI,'.lary punj_shraent for violation thereof, that your 
rules in this respect be amended to read identically with the 
State rules. This ·will prevent an noutYY which violators Dight 
try to take advantage of and make for bettor enforcenont. By 
incidental benefits of uniforni.ty, I nean, for instance, that 
a court decision or a ruling of the Conmissioner interpreting, 
or applying the State rul.e would, if tho r:mnicj_pal rule wGro 
couched in the saE1e language, Gnurc to the benefit of' D.unicipal 
enforcement and cl~rify, set at rest and be dispositive of the 
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same point if subsequently raised by an offender called to 
account before the local governing body for revocation or 
before-the local magistrate for violation of the local resolu­
tion or ordinance. On th0 othor hand, if the \Yording is dif­
ferent, there is always roon to contend that the precodent 
does not govern or apply. The cooperation of your Cor.iDon Coun­
cil in making such ari1endments wlll be e;rca tly apprecj_ated. 

Resolution No. 4: 

Section 8 provides that plen2ry retail distribution 
licenses shall not be granted to permit the sale of alcoholic 
beverctges in or upon any premises in which any merc;~~ntile busi­
ness other tho.n the sale of alcoholic beverages is cn.rried on. 
The statute, Section 13 sub. (3) a, reciuires thu.t this restric­
tion be enacted by ordinanceo Hence, this regul~tion, to be 
ef.fective, must be onacted by ordinnnce and not by mere resolu­
tiono 

Sections 19, 20 and 24 impose local regulations with 
respect to the serving of alcoholic beverages to minors, the 
sale of alcoholib beverages on Election Days, nnd gambling upon 
the licensed premises. · 

As regards the regulations concerning Election Days 
and gambling, they arc approved as submitted, subject however 
to the comments made cmd suggGstion o.ffered.9 hereinbefore set 
out, with respect to Sections 6 and 9 of Resolution No. 3. 

· As regards Section 19 whtch reL'..ds: "No minor shall 
be served with alcoholic beverages directly over any bar, nor 
shall minors bt-J o.1101.ved in any room in which any bi..1r is located, 
unloss accompanied by a parent.", I applaud that pe..rt which 
prohibits minors from being in bar rooms unless accompanied .by 
§:. parent (should it not read "one of their own p:crents"?) which 
is even broader than the Stat8 rule but I am bothered by that 

. part which provides that no minor shD.11 bo served wj_ th alcoholic 
beverages directly over any bar. For, this may iraply that 
minors may be served with alcoholic bevorages in any mannor 
other than directly over n bar; o. g., by waiters at tables. 
The State rule, on the other hand, prohibits tho sale, service, 
delivery or consumption upon the licensed premises of any alco­
holic beverage, directiy or indirectly, to or by any person 
under the age of twenty-one years. Undoubtedly no such eon­
trary ·result was intended by you. Since it j_,s not inconsi.stent; 
i.e., utterlyreput;nant to the State l.D.VY OI' rule, it j_g ap­
proved as submi.tted but subject to the comments made and sugges­
tions offered, hereinbefore set out, with respect to Section 6 
and 9 of Resolution No. 3. By adopting tho language of the 
State rule in this respect th(~ erroneous im,Plic2tion is excluded 
and the clause prohibiting minors in any bar room could then be 
tacked on. 

Sections 26, 27, 28 and 8~ purport to penalize by 
fino, or imprisonmont, or both for viol.s-ltions of your resolu­
tion and of the Acta I doubt that nny such penalties can be 
imposed by resolution. That result can be accomplished only 
by ordinance. I must therefore disapprove tho st:) sections. In 
preparing an ordinance to cover these points, I believe you will 
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·find the 
Bullotin 

discussion of the prnble~ contained in Re Orange, 
52, Item 1, of somy help. 

Very truly yours,. 
D. FREDERICK BUHNETT, 

commissionor 

3. RULES CONCERNING THE- SIZE OF CONTAINERS OF ALCOHOLIC 
BEVERAGES ..... APPLICATION TO HALF PINT BOTTLES 

Hon. Charles L. Smith, Clerk, 
Egg Harbor Township, 
Mays Landing, R.D., N~J. 

Dear Mr. Smith: 

Novc~mber 5, 1934 

I have yours of the~ 29th ult. inquiring whether it . 
is lawful to sell alcoholic bovorag0s in half pint bottles. 

. . 
. Tho Rules Concerning the Size of Cont2iners of Al­

coholic Boveragos have not been changed· since June 17, 1934, 
copy of which is enclosed horewi th. · 

On examining these Rules you will not0 thnt tho 
minimum standards· of fill and of so.le [~pply sololy to retail 
sales for -off-premises consumpti.on. Therofore ther,o j .. s nothing 
illcgo.l if tho displ:.iy or offer for snlG which you mfjntion of 
half pints is made by the holder of <]. consumption license' pro­
viding that they nre sold only for immediate consumption on 
the licensed premisr~s nnd not for consumption 0{.f-prorniscs. 

If, however, tho so half pint bottles ::.1r0 offered for 
sale by a rotnil distribution licensoo, such sales would be 
ill0gc:~1 unless they (Wrno 7r:Lthin exceptions (a) or (d) o·r Rul"e .1. 

. It wil~, thGrefoie, be n~ccssary for you to deter-
rnino which kind of alcoholic beverages is being offerod for 
sale in half pint bottles. 

Very truly yours, 
D. FREDERICK BURNETT, 

Commissioner 

4.. MUNICIPAL ORDINANCES - AMENDlVIE.N2S - RIGHT OF l\/IUNICIPALITY 
TO AMEND 

Mr~ Benjamin Sierszputowski, 
Hightstown, New Jersey. 

Dear- Sir: -

I have yours of October 24th. 

November 5, 1934 

You state that a local ordinance does not permit the so.le of 
alcoholic beverage$· on Sundays, but that the Tovmship Cammi ttee 
is willin~to grant your request to be allowed to sell from one 
p.,mo Sunday to two nomo Monday and you in<~_uire tho Commissioner' 
reactiono 
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The right to e~act the local r8gulation in the 1irst )l~ce w&s 
foU.cvid0d on the gener.o.l m1der lying {lOlic G 1JOWl~r ve ,':, ted in t11e 

Townsl1.l..J Cominittec;; so is thi.:-: right to amend it, Ht;nc0, triere 
is nothing to prevent the Tov;nshi£l Com:.~1i tt0~ from granting sour 
rcc;;uGst, ,(Jrovided that it is accoi'::l_plished via an awendwent tc 
tha ordinanc~ changins the pr~s2nt ~rohibition against all Sun­
do.y tales so as to iJermi t sales bc::tvdjGn th.__: hour·.:.: d2t0rmined by 
the Cammi t tet;.~ ., Tlm.s, the .fK:rmission to. s0ll on Cunday ~; will be 
g:ra.nt.~c. to all licemsecs and will not b0 a sp0cial dispd1sa tion 
~:;ivcn to you .alon-.::, which latt1..::r action -y·,ould not be lugal or 
propc:r ., 

. v:;'l1<.Jth2r or not suctl r;r:noudrnent should bi::-: made r~sts entirely in 
th0 Commit te-J 1 s j_)Owor and discr,...;tion. Th0 Commis sion8r cx1_)r0ss­
d~ no o~inion as to th~ ~olicy tildr0of Jith0r ~ay. 

VLry truly yours, 
Do FHiJbRICK BJRN~TT, 

·Com_11is~ ioncr 
By~ ~viau:c ic ·:~ E, A.sh 

[e;nior Insp;:;ctor 

APP~1LAT~ D~CILIONL - CL~M~N~ VL. 10D~R 

~ANT 0 C .G.eiivIBN T, 
Ap1kllant, 

-vs- ~ 
) 

HON. LBROY ~o LODLR, by d~sig- ) 
nation, JUDG-2.i OI 1t:L.:J COURT OF ~ 
GOMMON PL~AL OF CAP~ ~AY COUNTY, 

R0spondcnt .. 

Irving bh0nb0rg, E~q., Attorn~~ for ApJ~llant 
R~x A. Donnelly, bsq., Attorn0y ior ResJond2nt 

This is (:' .. n ar):)1Jal .fro1n tl:lt:: dc::nial of an apJlication .t .J. .J-

for a ~ldnary r2tail consumption licJnsa for ~r~misas located 
c..t 4-1-0? P~rk Boulc~vard, \._.ildvrnod ., 

fhj.::.._pond._:mt cont0nd:.s, inL .. .;r· alia, that thu aiJ)lication 
L&E:. _;_JTO ... )(..::rly dc.:nidl for thr..; r"-:ason t..tiat tlh~rG ard c:: ~1uffici8nt 
IlUi!lb,:;r of 1ic~n.2:;ud plact..:;s in th;_~ vicinity of Uh; _t)runisus ~.ou~)1t 
to b..; lice:·1s0d and tnat .::i.n additional 1.Lc~jn:--:)c-: in said vj_cinity 
v10uld be soc ictlly und.Gsirabli.j, 

Trw right of u.n i::.~uing HL:tthori ty to d0ny an applica­
tion whLJru thi.;; issuan.c0 of th..; lic .. .:ns1;3 ""ould ruLult in too illany 
lic,ms0d 1_.:ilace~. in any t~iv.Jn vicinity is s0ttll:d, EAD.ui.-.. vs, 
Camd~n, Bulletin ~1i, It~m fiB. 1~~ City of tildwood ;.ith a popu­
lation of approximately 5~30 is Gs~~ntially a sum28r r0sort. Ac­
cording to th~ D0partmont r8cords, th0r~j arJ approximat0ly ~6 
plenary r--:tail con~u~n.i1tion lic~n~~,~~us · OlJr._;l'C:.. ting th-Jrt.)in. Tht..:::r~ 
now is u lic0nE0d Jlac~ within upproximat~iy 60 f 0ut of &p~01~ 
lant's ~r8illis0s, the t~o building~ b~ing s~Jurated only by ~n 
umpty lot. Th2r~ is anothor lic~ns~d Jlac~ within 250 f~0t of 
': ·)p··\11:: r1· t ' < ')I"' -~··ni· c• ·c, C; <; tt" 1i' re:( 1:::it"11i· ·1 :1 00 i ,._, ,, t '··na"1 + 1;:0 G) t'.-1. 'r C: ~ l ._. "~~ ,:J 1 v •·"" d lj ,._.. ' f..."' • .J. \· ,1 l 1 :t v v · CA.. . w v\ l. t,; .._.. 

within 500 fc.;1.:;L It dot;s not ~~ 1J 1JGc~r Uwt l)Ublic nt:c0ssity or 
conv0ni~nc0 dictat~_tn0 is~u~nc~ of an additional lic0ns~ for 
s.:~id vie inity. Tiw d1:::t\,.;rmin:~ tion of r!.n~pond~nt is justifi2d by 
th0 ~videnc0 Qnd is ruasonnbl~. 

Th0 cction of. r~spondunt is affirm~d. 
D. Ff(GD.LirdCK BLJR.PL~~rT' 

Cormni s ~:;ion Gr 
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6. APPELLATE DECISIONS - FERRIGNO \t'tl. LQDER 

MARY E. FERRIGNO, 
Appellant, 

-VS-
HON. LEROY W. LODER, JUDGE 
OF THE COURT OF COMMON PLEAS 
OF CAPE MAY COUNTY, 

Respondent. 

ON APPEAL 
CONCLUSIONS 

Robert Bright, Esq., Attorney for Appellant 
Respondent Pro Se. 

BY THE COMMISSIONEH: 

SHEET f/7 

This is an appeal from respondent's regulci ti on prohibiting 
the sale of alcoholic beverages on Sund::iys in the Borough of' Avalon, 
Cape May County. 

The issuing authority for all municipalities in Co.pc Mny 
County is the Judge of the Court of Common Pleas. As such issuing 
authority, respondent is to exercise all the powers conferred upon 
municipal issuing officials with rof0rence to each of the various 
municipalities in thc..t County. P.L .. 193c1, c. 85. 

Ono of those powers is to limit th(~ hours betwt.'lon which 
sales of alcoholic bever2ges may be made. P.L. 1933, c. 436, ns 
amended by P.L. 1934, c. 85. Tho Commissioner has heretofore ruled 
that the issuh1g authority of the municipality may, in the:~ exercise 
of its discretion, prohibit Sunday sales. Bull0tin 17, Item 3; 
Bulletin 19, Item 7. 

Under ge:-mcrcll regulations o.pp.lico.blo to the entire County 
of Cape May, the rospondcnt promulgated rules and regulations which 
wero approved by the Comrnissionor on August 22, 1934. That approval, 
however, is in nowise dispositive of this appcnl, for whenever an 
approval is ~ po.rte CJ.nd parties whu may be .~1gcriovcd therc:by have 
not been afforded an opportunity of being heo.rd, such ns tho appel­
lant, such approv31 is ~~i von upon the understanding the.. t o_ny rc~deter­
minution resulting from any putition or ~)plication theru~ft~r filed 
to review such npprov~l is ruscrved to tho Co2Dissioner. Bulletin 43 
Item 12 B. Honcc this :J.;Jpt:2l h2s bu:.:n heard de Q£YQ• 

Among said general r0gulations W8ro the following: 

''IIIQ b. No SQlcs of alcoholic bevorago of any kind or in any manner 
shall be permitted within the County of Co.pe Mny on and o.ftcr July 
1st, 1934, upon Sunday,cournonly known CLS the Sabbath, unless o. peti­
tion signed by at least twenty-two (22%) per ce;ntum of tho qunlified 
electors of any municipality, as evidencGd by the totnl .nunber of 
votes cast at the then next preceding election for members of the 
Genoral Assembly, in such municipe.lity, sho.11 be presented to the 
court requesting that Sunday sales bo pormittod; nnd then the ques­
tion of granting such licenses for Sunday s~tles shall still remain 
discretionary with the. courto" 
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"III. L In all municipalities in the County of Cape May wh8re a 
petition properly drawn and having on it the names of 22% .of the 
qualified electors of said municipality as evidenced by the total 
number of votes cast at the next preceding election, said petition 
being for the sale of alcoholic beverages upon Sunday; and said 
petition approved by the Court of Common Pleas of Cape May County, 
it shall then be legal and lawful for the sale of alcoholic bever­
ages on Sunday, pursuant to the ruJ_es and regulations herein stated. 

n j'" Petitions signed by at least ~~2% of the qualified 
voters of the following municipalities having been received and actec 
upon in open court, it ts ordered that Sunday sales of alcoholic bev .. 
erages, in accordance with the rules and regulations promulgated by. 
the court, are pcrmitted·in the cities of Wildwood, North Wildwood, 
Sec. Isle City, Cupe May, Stone Harbor and Low8r Tovmship." 

Pursuant to regulation III. b. a petition was filed request­
ing tho extension of Sund2y sulLLng to tho Borough of Avalon in said 
County, vrhich petition contained ovor 22~~ of the qualified ·oloctors 
of the municipality, as required by the rules. Tlrn municipal author~ 
ities of the Borough of Avalon, by resolution, likewise requested th. 
respondent to grant tho privilege of Sunday sale~ to said Borough of 
Av:aJ.ono The respondent under the; povvor r2scrvod ·under r.:.:gulation 
III. b. d(mied the petition, st2.ting, "I gQve a hearing on the matts 
o.nd at the conclusion of thG h2aring in the 0xercise of my discre­
tion, dcclin0d to grant 81mdny sales for thu Borough of Avalon. 
There is only on•J licensed place in tµc BorouGh of Avalon, and vvhilc 
it is a seashore rosort it seemed to me it vN1s not neco;3s~1ry and 
that it was not for the bcm.c?fi t of the corn..muni ty .·H Appellant, who 
is the only licensee in Avalon, h~s mad~. this appGal. 

The lE:::arned counsel for appello.nt concedes respondent·' s 
power to regulate, even to the extent of entirely prohibiting Sunday 
sales, but contends th3t respondent improperly exercised his dis­
cretion i.n the inst~~n·t case ~nd argues thc:Lt such regulo.. tions should 
extend and be uniformly applied to all muni.cipo.li ties· of the same 
clo.ss vd thin the control of the issuing c:uthori ty; tho., t while variov 
municipalities controlled by respondent may properly be classified, 
nevertheless the basis of such classification must bear a reasonable 
relationship to the p~rpose for which the classificQtion is made; 
that since Sund3.y so.les hD-ve ·been pormi tted by respondent in the 
neighboring Borough of Stone Harbor where tho conditions are sub­
stan.tially the same except i.lS to the number of licensees 3 tho pri vi1 
ege of Sund2y sales should likewise be extended to the Borough of 
Avalon; that the mere fo.ct that in one municipality there are sever a. 
licenseGs while in the other there is but one docs not afford a 
reasonable basis for prohibiting Sunday snlcs. 

The qµestion vvhether Sunday sales should be permitted is a 
matte.r .best confided to each community to decide for itself. It is 
peculiarly a local problem to be determined primarily by the local 
authorities. They are the best judges of loc~l sentiment. They are 
closest; t.o the si tuo.tion. Except for the count of o. direct referen­
dwn, they- know· best the public pulse. The cold record of transcribE 
testimony often fails to reflect the heated views of the community 
upon this controversial subjGct~ The issuing authority is in a far 
better position than the Commissioner accur:1t0ly to weigh and deter­
mine tho prevailing publj_c opinion as to what i.s most for the bene­
fit of the community. In essence, it is local option. 

In Cape May County, the respondent is the issuing authorit: 
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for each com:ounity. He, therefore, is to docido the probleD for · 
ench cor.Jr.mnity. He is not bound to classify the11 nor is his de-· 
cision o.s to whn t is best for one mmicipo..li ty binding in respect 
'to n different riunicipality. For, if it were not for the anendnent 
to the Control Act, c;~ich municipality would decide for its elf. All 
he does i~ to take the place of the issuing authorities of each 
municip-:.1li ty. Hence there is no legal. basis for clniming th:1t his 
rulings must be made uniformly in Etll municipali til~s of the smae 
clo.ss •. He: is., by logi.slr.1tive mandate, to decide for each vrh~1t i.s 
best for it. Lack of uniformity or the making of variant rulings 
on this point, .which after nll is only a question of loco.l polj_cy, 
is material only on the chQrge of abuse of discretion. 

While the unnninous npproval of the appellant's petition 
by the three Coi:m:.issioners of Avalon wcishs hc;JVily with i:ic, be­
cause of their certification that the sentiment of the inhabit~nts 
of the Borough is greatly in fnvor of the s~0e, nevertheless, he, 
not they, i.s the only o.uthori ty, by the ;.::.ncndod statute, to deter­
mine questions of this kind. On a no.ttcr so highly discretionary, 
the power to reverse is to be exercised spnringly and only with 
extreme caution and in the clc~arest cases. The Control Act provides­
for a referendum whereby the vj_ews of the cor:n:mnj_ ty nay be directly 
expressed, I an informed that such a roforcndum is to be held in 
the Borough of Avalon ~t tho coning general election. The people 
of this co11muni ty will therc;forc decide this question for thernsel ves. 
The Sto. te Corn-:iissioner wi.11 abide the people's own verdict. 

The action of the respondent is th~roforo nffirned. 

Dated: November 5, 1934. 

P. FREDER1CK BURNETT 
Comni·~ s i oner 

7. RULES AND RULINGS - ALWAYS MADE IN WRITING - DO NOT ACCEPT 
HEARSAY - WRITE.IN 

November 5, 1934 
D. Frederick Burnett :i Comrdssioner. 

Dear Sir:-

I am writing you for advice on an amusement machine called 
the Army and Navy football machine. 

The company that put the machine in said they were at your 
office and you told them it was allowed; al~o was not considered 
gambling. 

Mr. John T. Smj_ th 9 

c/o Alice's Tavern, 
Andover, N. Jo 

Dear Mr. Smith: 

Yours truly, 
JOHN T. f3MITH.9 
Andover, N. J. 

November 7, 1934 

I have your inquiry of November 5th. 



BULLETIN NUMBER 52 SHEET #·10 

8. 

I am not familiar with the Army and Navy football machine 
which you mention; and _do not remember ever having E.:iecn it, but 
if you will send me a full description of it, I will rule upon 
it. 

Whoever told you that I had approved the machj_ne and that 
I had ruled that it was not a gambling device per se did not 
tell you the truth. All my rulings are put dmNn in black and 
white. A mere say-- so does not go. Otherwise there would be no 
end of false hearsay. 

Whenever you are in doubt o.s to what the rule or ruling 
is on any subject matter connected with the alcoholic beverage 
law, just write in. 

The question ns to· V'lhethor this m~1chine is a. gambling 
machine, therefore, is still to be decided on its ova1 facts. 

·very truly yours, 
D. FREDERICK BURNETT; 

Cowrnissioner 

BITTERS ... SHIPMENT IN ASSOHTED PACKAGES 

Austin, Nichols & Co., 
Brooklyn, N. Y. 

Gentlemen: 

November 6, 1934 

I h::;.vc your inquiry: nrs there any objection to shi.pping 
retail sto~es assorted Cocktail accessory package including 
Orange Bitters in 2 oz. bottles, which, although conte.ining 
407~. ·?:.lcohol, the Department of Internal Revenue has ruled as 
untaxable because unfit for bevernge pff.cposes? Other items 
in the package are Cherries, Oli vcs, Frui.t Syrups and Juj_ces. 11 

If the bitters are in fact unfit fo~ beverage purposes, 
there is no objection by this Department. 

Vury truly yours, 
D. FREDERICK BURNETT, 

Commissioner 
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9. REVOCATIONS - GENERAL INSTRUCTIONS AS TO PHOCEDURE 

Proper enforcement of the Control Act rcc1uircs thc.t whore 

liconseos violate the Control Act or tho rules and regulQtions 

thereunder, they should not only be.~ prosucutcd crimj_nally whero­

evor appropriate, but should clso have ~heir licenses r~vokud or 

suspended o Section 28 of the Control Act .:1uthoriz~:s mu11]_cip,'.:.1l 

issuing ~~uthori tics, o.s well r.:-:_s the Commissioner, to revoke or 

suspend municipo.l licenses for violation of the Control Act or 

rules and regulatJo.ns. The Comrdssioner hns heretofore announced 

that, except in certain speci2l situations set forth in Bulletin 

#27, Item #1·, all municipal vioLt tions vvill be referred, in the 

first instance, to municipal authorities for Qction. 

Reports of violations will be transmitted to local issuing 

authorities, to the end that revoc2tion proceedings be institutedo 

Whenever the·testimony or exhibits of St~te Inspectors or Investi­

gators are desired ~t a hearing, the StGte Department should be no­

tified u.t the e::i.rliest possible moment to th;J.t effect and of the 

date set for hea~ing. 

A written notice (see form, Item 10 following) should be 

served upon the licensee or sent by rogisterod mnil, addressed to 

the licensee :J.t the licensed promi.scs.9 advising him of the charge 

made and the date of the hearing. The notice may cont2in one or 

more charges. 

If the licensee i.s not the owner of the licensed premises, 

another notice (sec form, Item 11 following) should be served upon 

the owner, to which notice should be .:::.tto.ched ::.:. true copy of the 

notice given to the licensee. This latter notice puts the owner 

on guard that the liconsad premises m2y, in the discreiion of the 

issuing authority, be declared inolieible to bocome the subject 

Of any further license for a period Of tVJO U~) yuJrS. 

At the hearing, testimony should be takon to SU)~ort the 



Ll~st b~ givun full o~portunity to h~ hc~rd. Pr21~r~bly, th8 tcs-

tLnony E,houlci b ~ tc;.;\.~n ~.t;.;nobr;.).p.i:1lc.~·.lly, ;_ .. l thout)l thi::.: is not 

+ - ·· ·, ·· ( ,·:;) i· i· c · , .. ·- • t · u -. · c· ,, '1 n+ c.. l · i ·L l) · L1rU1.. .. 7 r:_, .:..•0, :'.Hu. i::> U.i.l....i.:.lu. ~i 1,.1 ... - ... lu. _ , -c out, If tn,_; find··-

should b;_; ,_-_:nD.c tud., i inding ~;.uch to b._; t1L Leet '-~nd di.smi.::. E ing tn~ 

lH'OC~..:0dings on th~ .. t ground., 

-l- J-· 
l,,~.l·..:. i ... ct b ;_;.nci 

12 f ollu;. ing-) ) 

ord1..:ring c.~p_propric-.. t . .; [)'.:tn.i;..11m._;nt, (, 
1 · ·· - .. ,, It -,c1..;...:: .tOrJ.u, ,L;1Il 

~~.ub j cC t of ~~ny fur t,11-.::r lie \Jns 0 tor a. p;.;.:r iod of t• .. o ( 2) y~ar;:, o 

No tic.:: ( ,.. ' 1·oy· ·1 ...;, ... e __ ... , ltt.,;:H 1;:, f'ollov~·ing) of th0 order of :rny 

susp0n~1on or ruvocation must b~ ~~rv~d personally or sent by 

notic;__; (s...:-~ forJ1, It.~:;i l<l follordng) ::rust E:.l.so b_,.: s0rv~~d U)on the 

ovv-.ner th0r.:;of o Your rccorcL ::::110ulcl. cont.~.in d__,_0 __ irooi
7 

by affida-

vit or acknowl26gm0nt, of 0v~ry s~rvlc~ of notic0. 

ri..1lD.tcs to vioL;,.tions of th\j -.;'11..:ction ci.ny r·.;guL:::-;.tion., Th8~)L..! £orii1::·· 

munici~al r~~olution~ or ordinanc~~. 
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10. REVOCATIONS - PROCEDURAL FORMS - NOTICE TO LICENSEE OF 
CHARGES AND OF HEARING THEREON 

(Name of issuing authori tyT 

TO: 
(Name of Licensee) 

(Address of licensed premises) 

(Municip.ali ty) 

T~E NOTICE that the following charges are preferred 

against you: 

Qn,' ---· , 193_, at • 1\11. while the -..---

polls were open for voting at a general election being held 

in ___,_, . . _ _ ___ , you offered for s:::tle 
(Name of Ivlunicipali ty} . · 

and sold alcoholic beverages at retail, at the licensed prem-

is es to ---.-------(Address of licensed premises) 

(or if person is unknown, so stc.l te) in violation of Hule 2 

concerning conduct of licensees and the use of licensed prem-

ises heretofore promulgated by the Stc.te Commissioner of Alco-

holic Beverage Control, and which Rule provides: 

"No licensee shall sell or offer for sale at 
retail 6r deliver to any consumer, any alco­
holic beverages in any municipo.lity in vvhich 
a general, munlcipal, primary or special 
0lection is being held, while the polls are 
open for voting at such election." 

TAKE FURTHER NOTICE tkJ.t J. henring will be held at 

on the day of 

--~~--~--,----~~~' 193_, at --~---o'clock in the ~~noon, 

at which time c..~nd plnco you will be afforded full opportunity 

to be heard on the foregoing charges and to shovv cause why the 

' 

the 

____ , issued to you ~y 

·........----.---....-- ·should not be suspended 
--'("~fame of issuing uuthori ty) 
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or revoked and the licensed premises declared ineligiblu to 

becooo the subjoct of any fL~~hcr license of any kind or 

cl~tss undc::r the Control Act for a period of two (f~) yco.rs 

fron tho offoctive date of revoc~tion, pursuant to ths pro-

visions of ·tho Control Act. 

By: 

(Nanc of issuing authority) 

TS::,crct~_n7 or othor prOi_)Cr 
0 ff j_ c i ~1-l) 
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11. REVOCATIONS - PROCEDURAL FORMS - NOTICE 110 OWNER OF 
CHARGES AND HEARING 

-CNameof ·issuing auth.ority) 

(Owner of licensed premises) 

.,..__-----.---·------·---

TAKE NOTICE that charges have been preferred against 

---····-----' the holder of 

license No o ___ , ·for premises located at 

, of which premises you are the 

ovmer. 

TAKE FURTHER NOTICE that pursuant to the provj_sions of 

section 28 of the Control Act, the issuing authority may, in 

its discretion, upon the revocation of said license, render the 

licQn~-:;ed premises ineligible to become the subject of a.ny further 

license of any kj_nd or class under the control Act.9 during a per­

iod of two (2) years from the effective date of the revocation. 

Attached hereto, and made part hereof, is a copy of notice 

of charges and date set for hearing. You may appear and will be 

afforded full opportunity to be heard at said hee.ring. 

Dated: J 193_. 

(Name of' issuing cmthori tYT-. 
By~ 

- (Secretary of ·other- proper 
· dfficial) 
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12. REVOCATIONS·- PROCEDURAL FORMS - RESOLUTION AND ORDER 

1Na~e of issuing authority) 

In the matter of the proceedings ) 

to revoke the ) 

----~~' issu0d to ) 
RESO):;UTION AND ORDER 

license No. 

) 

Notice having been duly served upon 
(Name of 

the holdor of 
Licensee) 

license No. , that certain charges therein set forth 

had been preferred Qgainst him, and that a hearing thereon would 

be held at the time specified in tho notice, and the testimony 

introduced at said hearing having been stenographic~lly tran­

scri bod and having established the following~ (whero there is no 

stenographic transcript, attach a statement setting forth the 

names and addresses Of the Witnesses and thG substance Of their 

testimony ·and use the following form after the words "at said 

hearing" - the substance of which appears in the statement annexed 

hereto, having established tho following:} 

That on -~---·-.....,.........--' 193_, at . M. while the ----
polls were open for voting at ~ g8ncral election being held in 

- ' j (Name of municipa1ity) Name of Licensee) 

the said liccrisee, offered for sale and sold alcoholic beverages 

at retail, at the licensed premises 
(Address of licensed prcmisosJ 

in viola ti on of Rule 2 conce..rning conduct of licensees :ind the use 

of licensed premises heretofore. :Pr~rnulga ted by the State Commis­

sioner of Alcoholic Bcvoragr3 Control,· and, which Rule provides: 



BULLETIN NUMBER 52. CTTE·cr;·.11 -1-1-17 wn 1 
.. : .. :J 1r 

"No licensee shall sell or offor for sale at 
retail or deliver to any consumer, any alco­
holic beverages in o.ny municipnl.ity in which 
n generQl, municipal, primury or spoci~l 
election is being held, while; the polls c.rc 
open for voting at such election." 

It is, therefore, on this .do.y of ·------ .. _,. 
..... ., .. · 

193 on motion duly made and seconded~ _, ; 

HESOL VED ~:md ORDERED, tho. t the 

No. 

license 

' 
issuud by 

_._.,._..__ --.-("'Name of issuing authority) 

(Name of Liconsc0) 
be suspended, eff0ctive from to 

, 193_, to ______ , 193_, in-

elusive (or, ~s the case may be) revoked, effective on and after 

---------.--------' 193_; c.nd it is further 

RESOLVED and ORDERED, thQt the licensed premisos loc2tod 

at 
(hero describe sp0cifically the location of licensed premises) 

be nnd the sumo hereby are declared ineligible to become the sub­

ject of any further license of any kind or cla~:;s, under the Con-

trol Act, during the period from _____ __,_ __ , 193_, the 

effective date of said revocation, to nnd including 
(not more 

=-----.,---~---~~~------' 193_. 
thnn two yonrs after effective 
date of revocation) 

I 
/ 

/ 
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13. REVOCATIONS - PROCEDURAL FORMS -- NOTICE TO LICENSEE OF 
REVOCATION OR SUSPENSION 

(Name ·of issuing authority) 

In the matter of the proceedings ) 

to revoke the 

license No. ~---~-' issued to 

) 

) 

) 

(Name of LiccnsceY _______ _ 

(Address of licensed premises) 

(Municipality) 

_NOTICE 

·"-. .. 

TAKE NOTICE that by resolution and order, a copy of 

which is attached hereto nnd mo.de part hereof, duly adopted 

by ---7"""""--~~------~~~------- at a meeting properly con-
(Name of issuing authoritY.Y--

venod, the · __ license No. ----~' held by you was 

suspended ·from ______ _,_ __ ~~~~' 193_, to 
' 

193_,, inclusive (or, o.s the case may be) revoked, effective 

--~~------~~~, 193_, und _the licensed promises were de-. 

clared ineligible to become the subject of any further license 

of any kind or class undc;r tho Control Act, during the period 

from 
--.....-___,-~ 

:tion, to and including 

D:::t ted: 

, 193_, tho -effective d2.te of said revoca-

__________ , 193 . 

'(lViun.icir)al is suing o.uthori tY} 

By~ 

{Secretary or other proper 
official) 
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14. REVOCATIONS - PROCEDURAL FORMS - NOTICE TO OVVNER 
OF- :;R~VOCATION AND DISQUALIFICATION OF ?HEMISES 

"· · (Narne of issu~ng authority) 

In the matter Of the proceedings ) 

to revoke the ) 
NOTICE 

license No. 
' 

issued to ) 

) 

TO: 
(Owner of licensed promises) 

TAKE NOTICE that by resolution and order, a copy of which 

is attached hereto and made part hereof, duly adopted by 

(Name of issuing authority) 
at a meeting properly con-

vened, the license No. ~---' held by __ _ 

~No.me of Licensee) 
was revoked~ effective 

___ ,..._ __ , 193_J o.nd the licensed premises located at 

(here describe specificully the location.of tho licensed premises~ 

were declared ineligible to become the subjoct of any further 

license of any kind or class under the Control Act, during the 

period from , 193~~ the effective date of 

said revocation, to and including , ·193 . 

Dated: 

By: 

'(Name of issuing auth6rity) 

(Secretary of other proper 
- official) 



BULLETIN NUMBER 52 SHEET #20 

15.LEGAL HOLIDAYS - LICENSEES MAY TRANSACT BUSINESS ON LEGAL HOLIDAYS 
EXCEPT ELECTION DAYS UNLESS LOCAL REGULATION OR ORDINANCE 

PROHIBIT 

Noveuber 6, 1934 

D. Frederick Burnett, Conmissioner. 

Dear Sir:-

Will you please advj_sc 'Nhether Novcr::::.ber 11th, 1:.rnistice 
Day, is deeoed a legal holiday. in the State of New Jersey so as to 
preclude a rectifier, a bonded warehouse and Q. plenary nxport 
wholesaler, selling, rQceiving, shtpping and othcrwiso disposing 
of alcoholic beverGges in the usual ummcr on that day. 

The foregoing request for inforuation is oade in vicw·of 
the fact that the Jersey Alcoholic Bevernge Control Law does not 
definitely indicate whether such operations mny be performed on 
Arraistice Day. 

Respectfully yours, 
DISTILLERS AND BHEWERS 
CORPORATION OF AMERICA 
By: IVIax J. Mlller 

November 7, 1934 

Distillers and Brovrers Corj)Oration of Auericn, 
Jersey City, No J. 

Gentlemen~ 

I hnve yours of Noveuber 6th. 

Arnistice Day is a leg2l holiday in Tiew Jersey. There 
is nothing, however, iri tho Alcoholic Beverage Control Act or in 
the regulCt.tions !Jade by this Departcent pur;:3uo.nt to .it vrhich in 
anywise affect the conduct of lj_censGGS on such holid::iys, with the 
single exception of thG Election DQy ruleso Unless, therefore, 
loco.l municipal rules ~nd regulations othervdse forbid, there is 

. nothing to prevent your carrying on business as usuc:~l cm .tlrn.isticc 
Day. 

Very truly yours, 

Car.mis sionor 


