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NOTICE OF PUBLIC HEARING

The Assembly Judiciary, Law and Public Safety Committee will hold a public
hearing on the following bill:

ACR-20 Amends the State Constitution to
Haytaian/ provide that it is not cruel and
Stuhltrager unusual punishment to impose the

death penalty on certain persons.

The hearing will be held on Monday, March 16, 1992 at 10:00 a.m. in
Committee Room 10, Legislative Office Building, 135 West Hanover Street,
Trenton, New Jersey.

The public may address comments and questions to Patricia K. Nagle,
dJudiciary Section, Office of Legislative Services, (609) 292-5526. Those
persons presenting written testimony should provide 15 copies to the
committee on the day of the hearing.
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ASSEMBLY CONCURRENT RESOLUTION 20
STATE OF NEW JERSEY

INTRODUCED FEBRUARY 13, 1992

By Assemblymen HAYTAIAN, STUHLTRAGER
and Collins

A CONCURRENT RESOLUTION proposing to amend Article I,
paragraph 12 of the Constitution of the State of New Jersey.

BE IT RESOLVED by the General Assembly of the State of
New Jersey (the Senate concurring):

1. The following proposed amendment to the Constitution of
the State of New Jersey is hereby agreed to:

PROPOSED AMENDMENT

Amend Article [, paragraph 12 to read as follows:

12. Excessive bail shall not be required, excessive fines shall
not be imposed, and cruel and unusual punishments shall not be
inflicted. It shall not be cruel and unusual punishment to impose
the death penalty on a person convicted of purposely or knowingly
causing death or purposely or knowingly causing serious bodily
injury resulting in death who committed the homicidal act by his
own conduct or who as an accomplice procured the commission of
the offense by payment or promise of payment of anything of
pecuniary value.

(cf: Art. 1, para. 12)

2. When this proposed amendment to the Constitution is finally
agreed to pursuant to Article IX, paragraph 1 of the Constitution,
it shall be submitted to the people at the next general election
occurring more than three months after the final agreement and
shall be published at least once in at least one newspaper of each
county designated by the President of the Senate, the Speaker of
the General Assembly and the Secretary of State, not less than
three months prior to the general election.

3. This proposed amendment to the Constitution shall be
submitted to the people at that election in the following manner
and form:

There shall be printed on each official ballot to be used at the
general election, the following:

a. In every municipality in which voting machines are not used,
a legend which shall immediately precede the question, as follows:

If you favor the proposition printed below make a cross (x), plus
(+) or check (v) in the square opposite the word "Yes.” If you are
opposed thereto make a cross (x), plus (+) or check (v) in the
square opposite the word "No."

b. In every municipality the following question:

EXPLANATION—Matter enclosed in bold-face <kets (thus] in the
above bill is not enacted and is intended to ted in the law.

Matter underlined thys is new matter.
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PROVIDING IT IS NOT CRUEL AND UNUSUAL
PUNISHMENT TO IMPOSE THE DEATH
PENALTY ON PERSONS WHO PURPOSELY OR
KNOWINGLY CAUSE DEATH OR PURPOSELY
OR KNOWINGLY CAUSE SERIOUS 3ODILY
INJURY RESULTING IN DEATH

YES. Shall the amendment to Article I, paragraph 12
of the Constitution providing that it is not cruel
and unusual punishment to impose the death
penalty on a person convicted of purposely or
knowingly causing death or purposely or
knowingly causing serious bodily injury resulting
in death who committed the homicidal act by his
own conduct or who as an accomplice procured
the commission of the offense by payment or
promise of payment of anything of pecuniary
value be approved?

INTERPRETIVE STATEMENT

NO. This constitutional amendment would provide
that it is not cruel and unusual punishment under
our State Constitution to impose the death
penalty on a person who is convicted of purposely
or knowingly causing death or purposely or
knowingly causing serious bodily injury resulting
in death if that defendant committed the act
himself or paid for another to commit the act.

STATEMENT

The proposed constitutional amendment provides that it is not
cruel and unusual punishment to impose the death penalty on a
person who has purposely or knowingly caused death or purposely
or knowingly caused serious bodily injury resulting in death if he
committed the act himself or paid another to do it. Presently the
New Jersey murder statute, N.J.S.A.2C:11-3 provides that
criminal homicide constitutes murder if:

(1) the actor purposely causes death or serious bodily injury
resulting in death or (2) the actor knowingly causes death or
serious bodily injury resulting in death or (3) the homicide was
committed in the attempt or commission of enumerated crimes,
the so-called "felony murder rule.” Under the terms of the
statute only a defendant who falls into categories (1) or (2) as
listed who is convicted and who committed the act himself or
paid another to ‘do it may be eligible for the death penalty
sentencing phase in which the judge or jury weighs aggravating
and mitigating factors. This statutory scheme was called into
question by the New Jersey Supreme Court in the decision of
State v. Gerald, 113 N.J. 40 (1988) in which the court
differentiated between "causing death” and "causing serious
bodily injury resulting in death.”
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The court stated: "We hold, on state constitutional grounds,
that a defendant who is convicted of purposely or knowingly
causing 'serious bodily injury resulting in death’ under
N.].S.A.2C:11-3(a)(1) and (2), or either of them - as opposed to
one who is convicted of purposely or knowingly causing death
under those same provisions - may not be subjected to the death
penalty.” 113 N.]. at 69.

This proposed constitutional amendment is intended to overturn
this portion of the court's decision in the Gerald case and
establish that it is not violative of the State Constitution to make
these defendants eligible for the death penalty sentencing process.

Amends the State Constitution to provide that it is not cruel and
unusual punishment to impose the death penalty on certain
persons.



ASSEMBLY JUDICIARY, LAW AND PUBLIC SAFETY
COMMITTEE

STATEMENT TO

ASSEMBLY CONCURRENT RESOLUTION No. 20
STATE OF NEW JERSEY

DATED: FEBRUARY 27, 1992

The Assembly Judiciary, Law and Public Safety Committee
reports favorably Assembly Concurrent Resolution No. 20.

The proposed constitutional amendment provides that it is not
cruel and unusual punishment to impose the death penalty on a
person who has purposely or knowingly caused death or purposely or
knowingly caused serious bodily injury resulting in death if he
committed the act himself or paid another to do it. Presently the
New Jersey murder statute, N.].S.A.2C:11-3 provides '~ -t criminal
homicide constitutes murder if:

(1) the actor purposely causes death or serious wodily injury
resulting in death or (2) the actor knowingly causes death or serious
bodily injury resulting in death or (3) the homicide was committed
in the attempt or commission of enumerated crimes, the so-called
"felony murder rule.” Under the terms of the statute only a
defendant who falls into categories (1) or (2) as listed who is
convicted and who committed the act himself or paid another to do
it may be eligible for the death penalty sentencing phase in which
the judge or jury weighs aggravating and mitigating factors. This
statutory scheme was called into question by the New Jersey
Supreme Court in the decision of State v. Gerald. 113 N.J. 40 (1988)
in which the court differentiated between "causing death” and
"causing serious bodily injury resulting in death.”

The court stated: "We hold. on state constitutional grounds.
that a defendant who is convicted of purposely or knowingly causing
'serious bodily injury resulting in death’ under
N.J.S.A.2C:11-3(a)(1) and (2), or either of them - as oppcsed to one
who is convicted of purposely or knowingly causing death under
those same provisions - may not be subjected to the death
penalty.” 113 N.]. at 69.

This proposed constitutional amendment is intended to overturn
this portion of the court's decision in the Gerald case and establish
that it is not violative of the State Constitution to make these
defendants eligible for the death penalty sentencing process.
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ASSEMBLYMAN GARY W. STUHLTRAGER (Chairman): I want to
thank everybody for coming. This is the public hearing.

Are we recording? Are we ready? ~ (affirmative
response) Okay.

This is the public hearing conducted by the Assembly
Judiciary, Law and Public Safety Committee concerning ACR-20,
sponsored by Speaker, Assemblyman Haytaian, and myself,
amending the State Constitution to provide that it is not cruel
and unusual punishment to impose the death penalty on certailn
persons. This proposed constitutional amendment provides that
it is not cruel and unusual punishment to impose the death
penalty on a person who has purposely or knowingly caused
death, or has purposely or knowingly caused serious bodily
injury resulting in death, if he committed the act himself or
paid another to do it.

This constitutional amendment 1is the result of the
Supreme Court decision in State vs. Gerald, wherein the Court

stated, "We hold on State constitutional grounds that a
defendant who is convicted of purposely or Kknowingly causing
serious bodily injury resulting in death under
N.J.S.A.2C:11-3(a)(1) and (2), or either of them -- as opposed
to one who is convicted of purposely or knowingly causing death
under those same provisions -- may not be subjected to the
death penalty."

We are 1intending to overturn that portion of the
Court's decision in Gerald, by this constitutional amendment;
to establish that it would not violate the State Constitution
to make these defendants eligible for the death penalty
sentencing process. With that, we are holding this public
hearing pursuant to the requirements.

Previously, and we'll make it part of the record, we
had a statement -— when this was heard and released as a bill,
prior to this public hearing -- from Attorney General Robert J.
Del Tufo. His statement will become part of the record, and



his statement was supportive of the constitutional amendment .
We have testimony that was submitted by William Lamb, First
Assistant Prosecutor from the Middlesex County Prosecutor's
Office, and he, likewise, was supporting ACR-20.

We have some people Qho have signed up to testify and
I will call them in-- There's not that many, so I don't really
think it matters too much what order we call them in. Let me
first call Adelle Bruni from the Woodrow Wilson School at
Princeton University, and if you'd join us at the table. Now,
we have received -- I know you're not going to read this into
the record today--
ADELTLE K. BRUNTI: No.

ASSEMBLYMAN STUHLTRAGER: --a policy conference final
report entitled, "A Decade of Capital Punishment 1in New
Jersey." It's kind of an ironic title. A decade of having
capital punishment with none having taken place might describe
it a little bit more clearly. Leigh Bienen is the Director,

and Adelle is one of the Commissioners, correct?

MS. BRUNI: No, I'm not. I wrote one of the sections
of the report.

ASSEMBLYMAN STUHLTRAGER: Okay. They have Senior
Commissioners-— What is your role?

MS. BRUNI: I wrote the sections concerning the death
penalty jurisprudence in the ©past 10 vyears, especially
referring to Gerald in the post—-Gerald rulings, and
inconsistencies that seem to be apparent in the rulings after
Gerald.

ASSEMBLYMAN STUHLTRAGER: Okay, I want to thank you
for coming and giving us your testimony here today, and I turn
it over to you.

MS. BRUNI: I just wanted to say, if there are any
questions concerning anything having to do with the Supreme
Court's Gerald ruling, the effects of that, I'm free to answer
any questions.



ASSEMBLYMAN STUHLTRAGER: Well, let me ask you a more
general question. Could you summarize your findings and
conclusions with respect to the Gerald case and its application
to subsequent cases, and does your report -- since I have just
seen it this morning '-- have any recommendations and position
with respect to ACR-207?

MR. BRUNI: Speaking personally, in terms of my paper,
I analyzed accusations that the Supreme Court may be
legislating from the bench. And I went through the post-Gerald
rulings in Pennington, Pitts, Long, Rose, Coyle -- all of those
cases —-- and I came to the conclusion that I felt what had
happened is that the Supreme Court was applying the Gerald
standard to substantively review cases 1instead of procedurally
review them, such that when a case came before them, not only
did they mandate that there had to be evidence that would have
warranted a Gerald charge reversal but then they would go ahead
and weigh that evidence as if they were a jury. So, I had a
problem with the way the Court had been reviewing it.

In terms of the Gerald distinction itself, and in the
intent distinction, I felt that they used the doctrine of
independent State constitutional interpretation properly 1in
that instance, to give criminal defendants greater rights under
the New Jersey State Constitution than they do under the
Federal Constitution, after the Federal Supreme Court
restricted their protection for individual rights for criminal
cases in the decision in Tyson, by the United States Supreme
Court.

So, I think that the Gerald distinction was a relevant
ruling and was appropriate in the sense that one of the three
criteria they used to decide the constitutionality of a statute
is the proportionality or gross disproportionality in
punishment between capital offenses, and things that aren't 1in
the way that the New Jersey statute is written. It was revised
in 1979, before capital punishment was reinstituted, and



capital punishment was sort of fixed upon a statute that hadn't
considered it beforehand. Therefore, the way they define
aggravated assault, and aggravated manslaughter is very similar
to the way SBI -- Severe Bodily Injury -- murder is defined.
And to make SBI murder a capital offense when aggravated
manslaughter has preempt of 20 years is grossly
disproportionate. So, that's why the Supreme Court ruled the
intent distinction to reduce that gross disproportionality in
its sentencing.

In reviewing the legislative history, they interpreted
your intent -- when you made the new code in '78 and then
revised it in '79 -- in the code was to judge not the person's
actions in and of themselves, but the intent of those actions,
in the knowingly and purposely -- qualifications you put on
things. They thought that you were concerned with intent, so
that was another justification they used for the Gerald ruling.

My personal recommendation was that this amendment not
be passed because I feel that the Court is struggling to define
their death penalty jurisprudence. 1It's a very difficult issue
because it's a matter of life and death. It's a crucial issue,
and I think the Court needs a little more time to develop their
own State constitutional death penalty jurisprudence that's
different from the Federal penalty jurisprudence. It's a new
idea, this doctrine. It's the first time that they 've really
started developing it, and I think they should have a little
more time.

I also think that amending the Constitution on an
issue that is very morally, ethically, and legally
controversial sets a dangerous precedence because I think that
the Constitution of the United States and within the states
themselves is respected, and has a lot of integrity because
it's rarely amended; because a lot of people can believe in
everything about it. We should try not to desert the powers of
a court through amending our Constitution if at all possible.



ASSEMBLYMAN  STUHLTRAGER: So, you feel generally
comfortable that the Supreme Court 1is simply undergoing an
evolving process to define what the death will mean in the
State of New Jersey, and you feel comfortable that they will
ultimately reach an end point and the standards would have been
established?

MS. BRUNI: Yes, I do.

ASSEMBLYMAN STUHLTRAGER: Now, I don't think anybody
disagrees that the State Constitution deserves independent
interpretation from the Federal Constitution, and that
interpretation may mean dreater rights in particular cases. If
that's all Gerald did then we would maybe still be doing this,
but I think the frustration with the Court from legislators and
the general public is that Gerald itself-- After they had done
it then they applied it in a seemingly erratic fashion. Do you
agree with that perception?

MS. BRUNI: Yes, I do. In my paper I analyzed the
rulings after Gerald and why they seem so erratic. Basically,
the conclusion of my analysis is that there are three
factions. Each are using a different system to weigh whether
or not they're going to decide yes or no on a Gerald reversal,
and these three factions happen to interact in such a way that
in any given case, almost, that comes before them, two of the
factions are going to agree and the other one isn't. So you're
always going to end up with a majority that's going to reverse
on a Gerald charge.

So, it appears on the surface that the Court is being
very inconsistent when it's actually that there's just
factionalism within the Court itself on how to apply the Gerald
standard. The justices, themselves, are being very consistent,
but those consistencies aren't working when they get together
as a group. That's a matter of how the State Supreme Court is
conducting its business. The rulings of a Supreme Court, be it
the United States or a state Supreme Court, and the way they're



going to rule on things-- You know if they're going to decide
substantive things or procedural things, 1it's pretty much
beyond any checks and balances if that's what they've decided
to do, and they're going to justify it in the Constitution.

You can amend the Constitution, but if your problem is
with the intent distinction, in and of itself, then I would say
you have to amend the Constitution. But if your problem is
with the way they've decided to apply that distinction and not
the distinction itself, then I don't think the answer lies in
amending the Constitution.

ASSEMBLYMAN STUHLTRAGER: Well, I think if they were
being consistent as a group, as opposed to-- Let's assume your
point that they are individually consistent, but as a group the
results end up being inconsistent. If that were just the case,
then I could certainly agree that amending the Constitution--
It's a dramatic step. We don't 1lightly do 1it, and we could
live with the situation. I don't think the issue would ever
have arisen, in my mind or in many people's minds. Maybe we
don't really care whether we extend the death penalty to intent
to do serious bodily injury. We probably wouldn't have cared
if they had been rational in determining what constituted an
intent to kill.

To take the factual circumstances of some of those
cases that you cited and to pervert logic to indicate that they
did not intend to kill them, or to say that, "Well, maybe they
only intended serious bodily injury," and that doesn't appear
to be covered based on Gerald, well, that's kind of forced us
to react, and this is the reaction.

So, I wunderstand your intellectual position, and I
would be much happier to not have to be here proposing a
constitutional amendment, and we wouldn't have to do that if
the Court would have taken the facts of those cases on their
face, and said, "Look, 1it's clear here that this person
intended to murder this person. They intended more than



serious bodily injury." So, that distinction in a closer case,
maybe we'll have to make it, but in these cases it's not even
an issue.

So, I appreciate your intellectual position, but I
think they're forcing us to indicate the sentiment of the
Legislature once again, and although a small part of me 1is a
little concerned about an extension to the intent, the only
thing that satisfies my problem there is the Supreme Court is
not going to let anything get extended too far because they're
going to continue their very narrow interpretation that would
keep that extension from becoming overreaching, let's say.

Assemblyman Lustbader.

ASSEMBLYMAN LUSTBADER: Thank you, Mr. Chalrman. Do
you think that a review of Gerald, as you've 1indicated you ve
done, would disclose underlining philosophical opposition to
the death penalty?

MS. BRUNI: In the justices themselves?

ASSEMBLYMAN LUSTBADER: Yes.

MS. BRUNI: I would say, for the most part, no. A few
of them, possibly. I think the main problem that a lot of them
have is with the New Jersey statute, in and of itself. I don't
know if I can extend that to the death penalty as a whole -- if
they just have a very narrow view of the death penalty, or if
they don't believe in it -- but I think the feeling is that the
New Jersey statute, with some of them, is too general. It was
drafted before capital punishment was even being considered.

Again, many of the sentences for aggravated assault
and aggravated manslaughter are grossly disproportionate to the
sentencing for capital murder. So, I think that the problem is
that they're trying to make it as uniform and, at the same
time, individualistic as they can, according to the standards
set forth by the Federal Supreme Court.

ASSEMBLYMAN LUSTBADER: Well, let me put it to you
this way: If the Supreme Court affirmed our capital punishment



statute in Biegenwald and Ramseur and then proceeds to reverse
32 out of 34 rulings in the death penalty, doesn't that give
you some kind of a sense that if they were legislators and not
jurors that they would vote a different way?

MS. BRUNI: No, because of the Federal history at that
time. In the time when Biegenwald and Ramseur were decided the
Supreme Court, in a case of Enmund vs. Florida, had upheld the
intent distinction as valid to distinguish between someone who

can be sentenced to death and someone who can't. Between
Ramseur and Gerald, the Supreme Court of the United States
overturned the Enmund in Tyson saying, "The intent no longer

mattered," and overturned the intent distinction.

In Ramseur the New Jersey Supreme Court specifically
said, "We're not going to consider this issue, because of
Enmund."” They cited Enmund, and they said, "According to the
doctrine of independent State constitutional interpretation we
will rely on Federal jurisprudence when it fits our
Constitution, and when we can we won't go off on our own.
We'll stay in a uniform agreement with the Federal
jurisprudence. " Then when Gerald came along again, and the
U.S. Supreme Court had started restricting its scope for
individual criminal rights and had made the Tyson decision, the
Supreme Court said, as we said in Ramseur, "When we don't agree
with them we have to look at our own Constitution and it's
obvious that with the Tyson ruling now, we have to look to our
own Constitution and decide does the New Jersey Constitution
Article I, Sec. 12 mandate a more restrictive scope for capital
punishment in New Jersey than the Federal Constitution does?
And they decided that yes, it did.

ASSEMBLYMAN LUSTBADER: So, as a omnibus question, you
don't see any philosophical opposition to the Court in its
totality against capital punishment? Am I correct?

MS. BRUNI: Yes. I don't think 1it's wunderlining
philosophical disagreement.



ASSEMBLYMAN LUSTBADER: How about individual
justices. Do you see any distinction there in meeting their
dissents?

MS. BRUNI: I see a great deal of distinction in the
way each individual justice goes about his job as a Supreme
Court Justice, the way he decides how he's going to rule on a
case, but I don't think that I could say that those reflect
philosophical feelings of opposition or support for the death
penalty.

ASSEMBLYMAN LUSTBADER: Thank you, Mr. Chairman.

ASSEMBLYMAN STUHLTRAGER: Assemblyman Baer.

ASSEMBLYMAN BAER: Thank vyou. Isn't it a fact that
the problems that this amendment would seek to address, all has
occured in cases that originated before the Gerald decision,
and that there has been no case where the Supreme Court has,
with these types of fact patterns, reversed when the trilal was
held after the Gerald decision? That 1is, the prosecutors and
judges are aware now of the significance of the Gerald decision
and that there must be a finding of intent. They seek that
finding of intent, and where it has been appropriate, the
finding of intent has always been forthcoming, post-Gerald?

MS. BRUNI: Yes.

ASSEMBLYMAN BAER: So, what we're considering amending
the Constitution to accomplish here is no long a problem. Is
that not correct?

MS. BRUNI: That is correct, in my opinion.

ASSEMBLYMAN BAER: And there is no evidence,
whatsoever, of a continuation of these types of findings that
appear to the ordinary citizen to defy common sense? So, we
may be going through a great gesture that appears to the public
that we're changing something, but in reality what we're
changing is certainly not what is being talked about. I'm not
sure what other significances might follow.



Is it not also a fact that these inconsistencies in
the rulings that you've referred to are really not that
inconsistent when one 1looks at the situation closer? The
inconsistencies appear when one looks at what has happened
factually in some of these cases, and compares that with
whether or not the Court has reversed. But is it not also
correct that the Court has no authority to make independent
determinations? In fact they rule on the law? And if there
has been a failure to make a finding of fact in the Court
below, even though the facts warranted it, perhaps for whatever
reason -- whether there was a failure in the prosecutor or the
judge, or merely a lack of awareness because the Gerald case
hadn't come down -- but at any rate, aren't these rulings
fairly consistent, and that there has been reversal where there
has been a failure to come up with a finding, regardless as to
what the facts may appear from a common sense point of view,
but there's a failure of the jury to arrive at a finding, and
there has not been reversal where there has been some sort of
finding?

MS. BRUNI: Yes. I think that what you're saying is
correct. Inconsistencies that I'm referring to -- the
inconsistent behavior -- is in a comparative sense between
cases that seem to be relatively similar: someone who was shot
at point blank range, or someone who broke into a store and
shot a man; it's a comparative sense between cases. I agree
with you about the Gerald intent distinction. They all are pre
'88 -—- pre-Gerald -- that were reversed. I think that's
obviously going to stop as those reversals follow and as they
start coming after the Gerald decision. So amending the
Constitution is a pretty drastic measure for something that's
going to work itself out, I think.

I think that the New Jersey Supreme Céhrt is ruling a
very narrow interpretation of your statute because of the prior
code that established only the most culpable state of mind
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would be sentences to death, which was first degree murder
before 1978. They're looking at that. They're looking at the
fact that your statute is much narrower, already, than the
Federal statute, because it distinguishes between someone who
kills of his own conduct or pays another to kill, as the only
people that can be sentences to death, whereas the Federal
statute also has death that results in addition to another
felony, as eligible for the death penalty.

They're interpreting everything on a more narrow scale
because of the statute that the Legislature originally passed
and because of the legislative history and what they saw as the
intent of the Legislature, which was to make a system that was
not based on the result of someone's actions but the intention
that they had in doing them. So, I think <that their
interpretation was a honest attempt to follow what they
perceived as legislative wishes on this matter.

So, what I'm saying is that, if the intent distinction
is something that you think would frustrate the effective
implementation of the death penalty as the Legislature
originally wanted it, and still want it to be implemented in
the State of New Jersey, then maybe it's not drastic to try to
amend the Constitution, although I would be very hesitant for
supporting that. If it's not the intent distinction that's
upsetting you, if it's the Court's behavior, then I'm not sure
that amending the Constitution is what should be done, or the
proper way to go about working out problems with the Supreme

Court.

ASSEMBLYMAN BAER: All right. Thank you very much.

MS. BRUNI: Thank you.

ASSEMBLYMAN STUHLTRAGER: Assemblyman Lustbader.

ASSEMBLYMAN LUSTBADER: Mr. Chairman, through you, to
Assemblyman Baer. If we were to enact this amendment wouldn't
we be--
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ASSEMBLYMAN STUHLTRAGER: Excuse me. We're not going
to ask questions across, from Assemblyman to Assemblyman.

ASSEMBLYMAN LUSTBADER: I'm sorry. ~ Actually, I'm
making a statement really. It's not a question, but it just
follows on what I'm saying.

ASSEMBLYMAN STUHLTRAGER: Okay. Well, go ahead.

ASSEMBLYMAN LUSTBADER: What I'm saying 1is, doesn't
this advance the goal of standardizing and creating more
objectivity in the application of the death penalty, which 1is
what I understand the Court is wanting to have; in other words,
trying to remove it from the willy-nilly subjective impressions
that determine the results? So, it seems to me that with an
important issue 1like this we would want to create some
objectivity and define a standard that would be easily
implemented.

ASSEMBLYMAN STUHLTRAGER: Adelle, thank you very much.

MS. BRUNI: Thank you.

ASSEMBLYMAN BAER: Could I just come back to ask one
question and make one observation? Maybe I'll do them both by
way of questions. First of all, relative to the question of
standardization, 1isn't it quite 1likely that what we will
achieve will be the opposite of standardization, because absent
a requirement for a finding of intent to do serious bodily
harm, the death penalty can be levied in situations where there
was no such intent, it was nothing close to such an intent, a
jury would not 1likely have found such an intent, and the
penalty would have been far too severe, but lacking the
mechanism of a finding you will have far less standardization
because you find it applied in lesser situations, such as that,
as well as the most serious situations?

MR. BRUNI: Yes. I would have to agree with that. I
think the intent distinction achieves what has always been the
objective of any Supreme Court's rulings on death penalty, be
it Federal or State, in that they're trying to consistently
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narrow the class of people who are death eligible. Also, when
subjected to the death penalty, Kkeeping the intent distinction
and not passing the amendment would narrow the class of death
eligibles to a state of mind that's more culpable than it would
if they passed the amendment. I think that would help in
standardizing it somewhat. It would at least help in
maintaining the standards that have always been applied to
death penalty cases.

ASSEMBLYMAN  BAER: My final question is this:
Although there have been, as you've stated, no reversals in any
case tried after Gerald, one can argue that there hasn't been
very much of a track record. So that might not be too
conclusive. But 1isn't it a fact that the attention that a
dec zion like this gets and the thoroughness that would
normally  occur in a capital ~case is such that it's
inconceivable that a prosecutor or a judge would have such an
oversight, and the circumstances 1in the future where there
would be no such finding are merely circumstances where the
jury, after considering the facts, decides not to come up with
such a finding?

MS. BRUNI: Yes.

ASSEMBLYMAN BAER: But not through some accident or
oversight?

MS. BRUNI: No.

ASSEMBLYMAN BAER: Capital cases are quite carefully
undertaken.

MS. BRUNI: We hope so.

ASSEMBLYMAN BAER: Thank you.

ASSEMBLYMAN  STUHLTRAGER: Thank you, Assemblyman.
Thank you, Ms. Bruni.

MS. BRUNI: Thank you.

ASSEMBLYMAN STUHLTRAGER: Ed Martone.
EDWARD MARTONE: Thank you, Mr. Chairman. First,
if I may, let me run some errands. Julie Turner, the woman
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sitting behind me from the Junior League, asked if you could
call on her? She's shuttling between here and the Skillman
hearing.

ASSEMBLYMAN STUHLTRAGER: Is she here?

MR. MARTONE: She Jjust stepped out to go to the
Skillman hearing. She'll come back later, because she wanted
to be added to the list. This is the testimony from Karen
Spinner, from the Association on Correction, who also had to
run over to the Skillman hearing. (witness gives statement to
Committee)

ASSEMBLYMAN STUHLTRAGER: Okay. We'll make that part
of the record.

MR. MARTONE: That having been done--

ASSEMBLYMAN STUHLTRAGER: Thank you, Mr. Martone.

MR. MARTONE: Thank you. I'm not going to say
anything you haven't heard from the ACLU before, but
definitely, we are opposed to the death penalty, and therefore,
we are opposed to any legislation which would extend or expand
the use of the death penalty, such as ACR-20.

Our view, essentially, is that it is -- even though
the courts don't agree with us on this, I must readily admit,
unfortunately -—- we believe it 1is a violation of someone's
Eighth Amendment rights to slowly, painfully, put them to death
in a premeditated fashion, whether 1it's me doing it to
somebody, you doing it to somebody, or the State of New Jersey
committing that murder. So, we would urge you to not support
this legislation, simply because, as I say, it expands the use
of something that we think is inherently unconstitutional.

You didn't ask me, but I'll offer my opinion in answer
to the question you were asking the previous speaker: I think
this is a pro death penalty Court. This Court has had the
opportunity, in past cases, to come down with the determination
that the death penalty 1is unconstitutional. In fact, they
ruled a few years ago in a case, six to one, that is was not
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cruel and unusual punishment for the State to put someone to
death. So, given opportunities in the past, they haven't
dismissed, if you will, the death penalty. It seems to me, as
an outsider -- and I enjoy no insight on this case —-- that they
are recognizing quite rightly that putting someone to death is
the ultimate in loss of liberty, and that they're not going to
treat this like a property case, or even a speech case; that in
fact they are going to exercise great scrutiny before they
allow the State of New Jersey to take someone's life. I don't
have a problem with that.

I would rather, as I say, that they had determined a
long time ago by definition -- by its existence -- that the
death penalty statute 1s unconstitutional, but they haven't
done that. I'm not frustrated -—- to use your word -- that they
haven't put more people to death so far. I know that the Court
is often the bogeyman when they take actions, whether it be
Abbott vs. Burke, in the Mount Laurel cases, maybe even the

redistricting case from 10 years ago when some people in the
Legislature accused the Court of legislating from the bench.
Well, I think that this suggests, as has Dbeen

suggested today, that the Legislature -- some of the
Legislature —— is acting out of a sense of frustration and that
is a reaction to the inaction of the Court. It really means

that the Legislature is going to try to play judge and juror,
and I would much rather the Legislature legislate and allow the
judicial system to render findings in these case based on an
individual set of circumstances. Thank you.

ASSEMBLYMAN STUHLTRAGER: Thank you, Mr. Martone. Any
questions for him? (no response)

MR. MARTONE: Thank you.

ASSEMBLYMAN STUHLTRAGER: Is there anyone else here
who desires to testify in this public hearing? (witness raises
her hand) You hadn't signed up.

LEIGH B. BIENEN, ESQ.: Yes, we were signed up.
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ASSEMBLYMAN STUHLTRAGER: Oh, I thought people signed
up saying, they'd answer questions. Ms. Bienen, is that your
name?

MS. BIENEN: Yes.

ASSEMBLYMAN STUHLTRAGER: Why don't you come forward.

MS. BIENEN: Good morning. My name is Leigh Bienen,
and I am from the Woodrow Wilson School of International and
Public Affairs. This past fall, I directed, in conjunction
with Doug Mills who is also in the audience, what's called a
"Policy Conference on Capital Punishment in New Jersey." In
that policy conference the members of the conference who are
students of the Woodrow Wilson School -- both juniors and
senlors -—- wrote a series of individual papers which I have
submitted to the Committee for their information. These papers
are on a variety of subjects 1including: proportionality
review, including the opinions of the New Jersey Supreme Court.

There are also 1individual papers on the question of
public opinion: What public opinion on the death penaltv is
today, and what the survey showed, and what public opinion 1is
on the death penalty in comparison to other penalties? There's
also a paper on the costs of the death penalty in New Jersey.
All of these papers include material based on individual
interviews as well as scholarly or legal research based upon
published opinions and the written record. So, I think the
Committee will find the research done for this policy
conference report informative and interesting.

Basically, 20 people spent a large part of this fall
semester doing this background report on capital punishment in
New Jersey and we offer that report for your information. The
students came to their individual conclusions.

I, myself, have been working in the area of death
penalty jurisprudence for a number of vyears and have been
involved with proportionality review. I've worked for the
Department of the Public Advocate as a public defender on the
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death penalty. However, the students, when they came into the
conference—- One of the first things we did was a public
opinion poll of the students. Like most members of the public,
the opinions of the students varied greatly, and at the opening
of the class half of the students supported capital punishment
and half of the students didn't. The results of that survey
are also included in our report.

We also did an original survey of the New Jersey State
Legislature. We had a very high return rate for that survey.
We had 51 legislators responding, and the results of that
survey are also included in the report. We ask legislators
what they thought was important in capital punishment, why they
supported it, if they did support, what they thought public
opinion was in their district with regard to capital
punishment. The results of that survey are also included in
our report. So, we hope the report will be informative for
you. We hope it will be helpful to you.

With regard to Assembly Concurrent Resolution No. 20:
My own view is that, one thing that should be brought in mind,
I think, with regard to any constitutional amendment, 1is that
when a constitutional amendment reaches the New Jersey Supreme
Court, which of course it must, it will be a new legal
benchmark. It will be a new point from which the Court must
once again start all over, because it will define a new
constitutional standard.

So, you will have to, once again, go through the
reassessment process so that if the Committee is considering
whether or not this amendment will clarify the picture, it will
certainly change the picture. It will be something the Court
has to adjust to. It will be something from which everything
else after it is different, and is that a desirable result. Is
this really what you want?

My own personal view, again, is that amendments and

changes to the capital statute should always include a fiscal
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statement. I think one of the most important aspects of the
death penalty which seems to be discussed very rarely is its
costs. The fact that the cost of trials and appeals are
enormously expensive; that the death penalty in New Jersey has
already cost New Jersey taxpayers millions of dollars. What
the New Jersey public has to show for this is really very
little.

While I have a great deal of sympathy and support for
victims of crime and victims of homicides, there are many
homicides 1in New Jersey. When the proportionality review
project put together the 1initial grouping of homicides which
might have been eligible for the death penalty during the
periods since 1982 through 1990, there were 3000 such cases
they started with. They ended up with 1300 which might be,
possibly, death cases before they narrowed that down to a
subset of cases which actually had a factual basis for notice
of factors being served.

I think as legislators-— I hope the Committee would
consider what does the taxpayer get for capital punishment; a
great deal of time and court effort 1is spent on capital
punishment for what? While I am very sympathetic to the
families of victims of homicide, what happens is an enormous
amount of resources are spent seeking vengeance for a very
small group of victims. I think as legislators that might be
something you would wish to address. Aside from that, if you
have any questions with regard to the report or what is
included here, I'd be glad to answer those.

ASSEMBLYMAN STUHLTRAGER: Thank you. Assemblyman
Lustbader.

ASSEMBLYMAN LUSTBADER: Thank you, Mr. Chairman.

If one is to weigh the cost of capital punishment to
the State, I think we have a common duty to weigh the cost to
society of 500 homicides a year. I just am somewhat concerned
that the cost of seeking justice for capital punishment should
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be a pivotal factor when clearly the cost to the victims and
the fallout to the families 1is so enormous that I think one
would have to stretch to believe that the cost to the State,
unbalanced, would be more.

MS. BIENEN: I can't disagree with the statement, that
the cost to the victims' families 1is, of course, enormous. I
think it is pretty much beyond controversy that you can keep a
convicted murder in jail for the rest of his life at a cheaper
price than you can convict people of capital murder, and have
those cases go through the court systems the way that they do.
Another very important aspect of the cost question, which isn't
really addressed I think, often both in the public discussion
of the issue and also in the Legislature is the cost to the
court system.

We're looking at a criminal justice system which 1is
already so overburdened, and it gets overlaid with a capital
justice system, which just adds a whole other series of burdens
on a criminal justice system which 1is already struggling. I
think this is a very serious issue.

ASSEMBLYMAN STUHLTRAGER: All right, thank you very
much. Alexander Southwell.

ALEXANDETR H. S OUTHWETLL: Good morning,
members of the Committee. My name is Alex Southwell, and I'm a
student at the Woodrow Wilson School at Princeton University.

I have recently completed research of current public
opinion on capital punishment and its alternatives, and I have
come today to briefly share some of my results. As elected
representatives, it is important for the Committee to have full
understanding of public sentiment when this proposed amendment
to the State Constitution is discussed and acted upon.

Let me start by explaining that there have not been
any surveys addressing capital punishment in New Jersey since
the 1981 Eagleton Poll, which found 73 percent of State
citizens favoring the death penalty. That level of support of
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New Jersey residents was comparable to the national level,
which currently runs 76 percent 1in favor, according to the
Gallup Poll.

Generally, the national polls ask only one or two
questions on capital punishment. The results of such a
simplistic exploration into the complex issue necessarily fail
to provide an accurate picture of public sentiment. There are
some studies which probe deeply into citizen opinion towards
the death penalty. The most recent were conducted in Nebraska
and New York during May and April of 1991. These polls and 11
other in-depth surveys, taken in a total of 11 states, were
included in my research of current public opinion.

I will summarize the results of these state polls,
which indicate some surprising conclusions. Each survey
reported that around three-quarters of respondents say they
favor the death penalty. However, by probing beyond the
surface, this support is revealed as superficial. Significant
numbers of the people who favor capital punishment also believe
the system is arbitrary and discriminates because of color or
wealth.

Many people have moral doubts about the death penalty
and are uncomfortable with the punishment. The poll results
also indicate that most people are not strongly supportive of
implementing the penalty and are dissatisfied with capital
punishment as a solution to the crime problem, or as a way to
prevent murders. In addition, when offered an alternative
punishment, the apparently strong support for the death penalty
drops considerably.

More importantly, between capital punishment and 1life
without parole and restitution, there 1is substantial support
for the nondeath alternative. A 1991 New York poll found a
remarkable 73 percent expressing preference fors life without
parole and restitution as compared to only 19 percent
continuing to support the death penalty. This stark preference
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for an alternative to capital punishment, which 1is apparent in
a number of the state polls, substantiates the finding that
support for the death penalty is partly a result of inadequate
survey research.

Following this close analysis of the state polls,
support for capital punishment 1is revealed as only skin-deep
and an imprecise understanding of the public sentiments.

This analysis of current public opinion on capital
punishment is important in the consideration process for the
proposed amendment o the State Constitution. Complete
understanding of the public's views on the death penalty must
be integral to any attempt to expand the scope of capital
punishment or to amend the State Constitution.

My hope 1is that your understanding will be better
informed by the conclusion of my analysis of public sentiment.
The common portrayals of monolithic and deep support for
capital punishment are superficial and inaccurate
interpretations of public opinion.

Thank you.

ASSEMBLYMAN STUHLTRAGER: Are there any questions from
the Committee? (no response) Thank you very much, Mr.
Southwell for taking the time to be with us today. Derrick
Milam.

DERRTITCK MILAM: Hello, my name is Derrick Milam and
I, too, worked on capital punishment and public opinion and its
impact on the courts and the Legislature. Some of my findings
were also stated by Mr. Southwell, and I would like to add that
there are several things that we tend to overlook when we look
at public opinion. The point of the cost of capital punishment
and che implementation of such a program; restitution, as Mr.
Southwell stated, and as you will see in my report, was heavily
supported by the public. :

Now, frequently, as legislators we say, "To support

capital punishment our Ilegitimacy is found in the support of
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the public."” You, the Chairman of this Committee said,
yourself, that the general public 1is frustrated by the issue
confronting this community and the implementation of capital
punishment in an effective and efficient manner. From my
report I discovered that public opinion, as we have just heard,
is not as consistently in favor of capital punishment as we all
tend to believe. What 1s our true perception of public
opinion? Do we have an accurate measure of public opinion? If
we base our belief on the polls and what they tend to say, we
must Kknow that the average poll only asked two or three
questions on capital punishment, and those questions are not
probing questions, but more questions of a skin type response
of, "Do you favor or oppose a death penalty?" There is little
analysis or end-up probing beyond that first initial question.

Also 1in the matter of question placement on a survey,
we confront issues where the questions are placed right after
an issue of, "How do you feel about crime? Do you support a
candidate that has a strong, or tough position on crime?" Then
it is followed by, "Do you favor or oppose the death penalty?"
In that manner you ‘develop a psychological response within the
respondent towards the issue of crime, and it tends to lead
them to respond that, "Yes, I do favor the death penalty in
cases of homicide."

Furthermore, I would 1like to say something on the
impact of public opinion on the Legislature once again. The
Legislature, as I said, determines its legitimacy from the
public, and generally says, "Yes, we  support - capital
punishment, because the public" -- or, "We perceive the public
as supporting that choice of punishment." Now, is that opinion
truly that of the public, or 1is that what you perceive from
your colleagues around you?

As was stated, the latest poll, or the last poll
completed, was in 1981. Well, as we all know, that was a long
time ago. Another 1issue 1is, "Why do you support capital
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punishment?" As you will see in my report -- 1f you have been
able to look through it -- it has an example of how, during the
1988 presidential campaign on the issue of capital punishment,
12 percent of those voters who initially supported Michael
Dukakis switched their position to that of George Bush, because
they felt his position on crime was legitimized by his stance
on capital punishment. Why are we supporting capital
punishment? We must ask ourselves that. Is it because we just
choose to gain the support of additional voters, or do we
honestly believe that this is the punishment the public so
desires?

Finally, its impact on the courts: Who 1s being
punished by capital punishment -- by the process of capital
punishment? From my findings you will see that generally
minorities and the poor are punished by capital punishment.
What is the public sentiment in this case? In the case of the
east, we find that generally public opinion is less in support
of capital punishment than other areas throughout the nation.
We find that studies in California conducted on capital
punishment and public opinion see that the people view capital
punishment as a less favorable punishment, depending on their
demographic status.

There are a couple of points I would like to make in
conclusion: On Assembly Concurrent Resolution 20, State of New

Jersey, it is to be presented to the voters in this manner. I
am sure you have all read this proposed bill. My point 1is
this: If we are going to play something to the public and

expect them to truly understand what they are voting for, how
are they, as average voters, to interpret such complex
legislation? I, myself, studied capital punishment for over a
semester very in-depthly, and I found that I had to read it
three to four times to at least understand what they were
requiring in the first place, let alone to make an in-depth
judgment as to whether or not this is the right legislation
that this State needs.
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I feel that 1f we are going to base our legitimacy on
public opinion, if the public 1is going to vote on an issue,
they should at least understand what the issue is they are

voting for. If you can read this the first time and understand
it without a 1legal background, then hopefully you are
representative of the average voter. But in most cases, I

don't think you are.

Are there any questions?

ASSEMBLYMAN BROWN: I have a question, Mr. Chairman.

ASSEMBLYMAN STUHLTRAGER: Go ahead.

ASSEMBLYMAN BROWN: You 1indicated that minorities
suffer more in terms of capital punishment than others. We
have had testimony before this Committee from representatives
of the Attorney General's Office that they know of no instances
of discrimination with respect to the capital punishment
process. I found it a bit difficult to sit here with a
straight face and listen to 1it, but I would 1like you to
elaborate a little bit more about what you seemingly found that
the Attorney General's Office couldn't.

MR. MILAM: I understand your point exactly,
Assemblyman. In my report there 1is a section on capital
punishment and who has been sentenced to death. First of all I
will address the issue of perception. In the report there is a
survey of African-Americans, and their point of view is, "Do
you believe that African-Americans will receive--"

Let me explain the question exactly, if I can find
it. (pause while witness refers to his report) Here's the
question: "A black person is more likely than a white person
to receive the death penalty for the same crime?" The response
was -—- this 1is on page 115 if you would like to look-- The
response was: Agree, among whites, 41 percent. However, among
blacks, the percentage was 73 percent.

Now, the reason for this may come from this example.
For example, between 1930 and 1967, blacks constituted
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two—-thirds of the total number of legal executions, although
blacks comprised a minority of the total population.
Furthermore, in other areas you will see that blacks have been
sentenced to death far more often by predominantly white juries
than you will see in other cases.

Another example of just how the public feels about
capital puniéhment and whether or not it is minorities who are

facing -- or being discriminated against-- There is another
question asking: How do you feel about people of diverse
occupational levels-—- Just a second. (witness peruses his

report again) Okay, here is the question I was referring to:
"A poor person is more likely than a person of average or above
average income to receive the death penalty for the same
crime?" Once again we find <that whites, in 1991, said--

Fifty-nine percent of them agreed, whereas 37 percent of the
white population disagreed. In comparison, blacks, at 72
percent, said that a poor person is more likely than a person
of average or above average income to receive the death penalty
for the same crime. And, as many of us well know, the majority
of the lower socioeconomic status of the society is comprised
of black or African-Americans and other minorities.

So, from this point, you can see from this document
evidence of what has happened in the judicial system, as well
as what public perceptions of the court proceedings are; that
African-Americans are discriminated against, or feel that they
are discriminated against in the process of capital punishment.

ASSEMBLYMAN STUHLTRAGER: May I ask you, why must we
give any more credence to public perception with respect to the
application of capital punishment to minorities -- any more
credence to that public perception than we give to the public
perception of capital punishment in general, when both of them
are obviously complex issues and the facts may belie what the

perception 1is?
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MR. MILAM: Exactly what facts would you point to,
though?

ASSEMBLYMAN STUHLTRAGER: Well, at this point, the
facts are in contention. The Attorney General's Office, you
know, would indicate that they don't believe there is a
disparity. So, assuming the good faith of that Office, my
point 1is: Why should we give more credence to the average
citizen, you know, not a lawyer, not someone at the Woodrow
Wilson School of Public Policy, not a legislator-- Why 1is
their perception of a discriminatory impact to be valued so
much more than the perception of capital punishment in general?

MR. MILAM: When you are dealing with an issue such as
capital punishment, you are dealing with something that is
final; that 1is, life or death -- when you tell the public,
"Yes, we are going to have this punishment for criminals that
says, if you commit a homicide and you are convicted, then you
do have the possibility of receiving a death sentence." Yet,
if within that system there is perceived, or there is an actual
hint or tint of racism in the system, then you are exposing
certain people within this population to a biased and
discriminatory system. For African-Americans to perceive that
they are discriminated against in this process, then there must
be some element within the process that confirms this belief.

ASSEMBLYMAN STUHLTRAGER: There might be, but there is
not an absolute connection between their belief and the
reality, just like there is not an absolute connection between
a general member of the public and blacks in the general public
supporting the death penalty, too. So, if their perception is
wrong with respect to supporting the death penalty, or
superficial, then perhaps their perception is equally wrong
with respect to its impact on minorities.

On the other hand, there might be a factual basis for
that perception. My only point is, anecdotal evidence, and you
who are doing the type of research and analysis at your school
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I'm sure would agree -- not just you individually, but the
entire process-- Anecdotal evidence 1is not necessarily going
to get us to actuality. It is going to give us some indication
in either case. It may be right; it may be wrong. That 1s my
only point. You're using public perceptions sort of at cross
purposes in your argument, though there might be good reason
for that public perception, but we don't necessarily know that.

MR. MILAM: I think the point of cross purposes 1is
very appropriate for understanding just how complex this 1issue
is.

ASSEMBLYMAN STUHLTRAGER: Absolutely right.

MR. MILAM: Legislatures will frequently say -—- or,
legislators will frequently say that the legitimacy comes from
the public's perception, or belief that we should have this
punishment. Yet the public truly doesn't understand what they
are enforcing. My example is, take the average juror. He will
sit and say, "Yes, I believe in capital punishment.” But you
place him in a juror situation and he has a very different
outlook on how he views capital punishment, and whether or not
it is appropriate.

ASSEMBLYMAN STUHLTRAGER: Both sides, though, use the

same—- Legislators may say, "I support capital punishment
because that is what people want." Opponents may say, "I am
against capital punishment because it strikes
disproportionately at minorities." Right? Both sides use the
same public perception on different sides to justify their
positions from time to time. One or both may be wrong. It's
possible.

MR. MILAM: I think that is a very good point. I
think that if there 1is a perceived inconsistency with the
system, and that people perceive that it 1is discriminating
against a group, then you must make sure that this system 1is
very clear, very exact, and very sure, because you are dealing

with someone's life.
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On the other 1issue of whether or not it is public
opinion, I think that 1is very true. The Legislature must
decide whether or not a bill should be enacted according to how
the public feels. But, the Legislature must look at how that
public is viewing an issue -- do they actually know what they
are voting for? -- and then after they do this, after there is
an in-depth analysis of public opinion, then decide the
legislation. I look at this bill, and I don't understand it.
I wonder just how the average voter is going to stand in an
election booth and look at this and say, "Well, I understand
that 'yes' means I should have this proposition and 'no' means
I should have this proposition." I don't see that happening.

ASSEMBLYMAN STUHLTRAGER: No. Being an opponent to
Initiative and Referendum for the very reason you are citing, I
can appreciate what you're saying. And yet, the constitutional
amendment process requires us to follow the procedure that we
are.

Now, 1if 1t 1s a complex issue, and let's assume
whether it be this issue or another one, we don't want to
remove from constitutional amendment purposes anything that is
too complex for the average person, perhaps, to understand,
looking at it very cursorily. Now, if we are going to be
specific, if within this ACR there 1is a better way of
describing and defining what we are trying to do, certainly
that 1is something that should be discussed. But 1if you are
simply saying that inherently this issue 1is very complex, and
consequently the average person 1is going to have a very
difficult time understanding it, I don't have an answer for
that, because I don't think that should take it off the table
of discussion for amendment purposes. Do you follow me?

MR. MILAM: I agree with you completely on the
constitutional aspect and that, yes, you have to take it to the
voter. I mean, that 1s exactly why you are elected to be
public officilals, because the electorate places their trust in
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your judgment. Yet, we can place a bill to the public that the
public can understand. Our fear 1is, 1f we give the public
something they truly won't understand what they are doing, so
we develop this elaborate and very complex language so that
they truly don't understand what they are doing.

ASSEMBLYMAN STUHLTRAGER: Well, then, 1if your point
is, on the specifics of ACR-20--

MR. MILAM: Yes?

ASSEMBLYMAN STUHLTRAGER: --that it 1s not drafted in
such a fashion as to be as understandable as even this overall
complex issue could be made, then your input would be more than
welcome to help us to make this a more understandable issue for
the public. Even recognizing your opposition in general to
what we are doing, I would hope that would not deter you from
providing us with a way to make it more understandable to the
public. Hopefully, by making it more understandable, from your
perspective, that might make it more likely to be defeated, 1if,
in fact, it were on the ballot.

But in any event, we want them to understand, as best
we can, recognizing that it is a complex issue, no matter how
we draft it.

MR. MILAM: First of all I would like to say on this
issue, yes, I am in opposition to capital punishment because of
the way it 1is 1implemented and because of continuous moral
obligations and objections to the punishment. Yet, if
legislators must place something to the public-- If we must
place this to the public, or give the public an opportunity to
vote on this, I think we owe the public the right to at least
understand and know what they are voting on.

ASSEMBLYMAN STUHLTRAGER: I agree 100 percent.

MR. MILAM: And I think, just 1looking at the first
part, yes, that 1is one long sentence, with a question mark at
the end. I don't think the average voter will understand what
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that is saying. I will be very honest. To this point, I still
do not know if I vote "yes" what that means, and if I vote "no"
what that means.

ASSEMBLYMAN STUHLTRAGER: Well, as we do with the bond
issues, and with every question that is on the ballot, that is
why we provide an interpretive statement, which may confuse
things even more, in some cases. I don't know.

But, let me say this: I am more than open to input --
and I think I can speak for the prime sponsor, Mr. Haytaian —--
to make it as understandable a question as possible. It 1is
very difficult to reduce a complex issue to a ballot question,
and every issue seems to be relatively complex.

I want to thank you for coming today.

ASSEMBLYMAN BROWN: Mr. Chairman, I had not finished
when you commenced your questions.

ASSEMBLYMAN STUHLTRAGER: Oh, I'm sorry, Mr. Brown. I
didn't realize that.

ASSEMBLYMAN BROWN: Let me dget back to something with
you. The question from the Chairman suggests that your
statements about racism and discrimination in the capital
punishment area are just mere anecdotes by you; that there has
been no research, no data, to substantiate that.

Now, have you come across any research or data that
shows that, 1in fact, blacks get differing sentences for the
same offense than whites do and it changes hands sometimes,
when a victim is white, as opposed to the victim being black?

MR. MILAM: Yes.

ASSEMBLYMAN BROWN: See, because I have a problem with
this Committee. Apparently, we finally found utopia in the
criminal Jjustice system. See, when it comes to capital
punishment, there is no racism or discrimination. It took me
44 years and being on this Committee to find that out for the
first time, notwithstanding I have had the privilege and honor
of sitting next to somebody they were trying to kill for six
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months. The only reason he was sitting next to me charged with
the death penalty, was because he was Hispanic and the victims,
one of whom got shot, were white.

So, because I <come here with this very wunusual
experience, I would like to find out if you know of any data
that somewhat mirrors my experience in this area?

MR. MILAM: For those of you who have had the
opportunity of reading my report, there are many cases where
you see a clear-cut line of how African-Americans, when placed
in a situation of the death penalty and facing a capital
punishment trial, have received the death penalty 1in cases
where the situation was the exact same as a white male, or some
other ethnicity. What has occurred is that they have recelved
different sentences. If they happened to have killed a black
person, sometimes they don't receive the death penalty. If it
is a black on white <crime, they will receive the death
penalty. In cases of rape, they will receive the death penalty
far more frequently than a white American will.

One of the reports is the Baldus Report, which has
highlighted many of these instances. I sit here and I look at
this Committee, and the composition of the Committee, and I
wonder just how we can say that these are anecdotes. I mean,
we have evidence.

ASSEMBLYMAN BROWN: Well, that is my point.

MR. MILAM: People have stated that-- I mean, people
have come up with proof from different jurisdictions.
Louisiana was a state where all the blacks who had been
sentenced to death, had all been sentenced by white Jjuries.
When you are deciding who should be prosecuted -- prosecutor
discretion-- That means that a prosecutor, if he does not see
the case as high publicity, can say: "Well, we won't go for
death in this case," or, "We will go for death in another
case." That is so arbitrary. What is that based on? Well,
this is a criminal who is black and he happens to be this
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ethnicity, or 1if this person killed this person, then the
prosecutor 1is going to go for a specific punishment. I mean,
here you have a classic case where there is discretion outside
of legal confines. People can resort to their own biases, jury
biases, things like that which can gravely influence whether or
not an African-American will receive the death penalty, in
comparison to a white American.

ASSEMBLYMAN BROWN: Well, my point, sir, is that the
suggestion that when you make that statement about those facts,
and doubt 1it, they are not anecdotes. The research shows hard
numbers, real cases, real people died, while white counterparts
charged with the same thing are still around to tell the
story. Is that correct?

MR. MILAM: Exactly.

ASSEMBLYMAN BROWN: Now, are you familiar at all with
the Drayer (phonetic spelling) case out of Morristown?

MR. MILAM: No, I'm not.

ASSEMBLYMAN BROWN : The rich, wealthy, white
businessman who plotted and schemed--

MR. MILAM: Oh, yes, yes, yes. I'm sorry, yes.

ASSEMBLYMAN BROWN: --to kill his wife so he and the
girlfriend could run off with the money.

MR. MILAM: Yes.

ASSEMBLYMAN BROWN: Now, that was a straight murder
case. It had all the trappings of a capital punishment case,
but for some reason this millionaire got treated just as in a
normal murder case. Are you familiar with that case at all?

MR. MILAM: Yes.

ASSEMBLYMAN BROWN: Many of wus who did capital
punishment work always looked at that case and wondered, how in
the heck could this rich guy go through this with not even a
discussion of the capital punishment situation?

I just want to make it clear, your statements have
nothing to do with anecdotes.
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MR. MILAM: No.

ASSEMBLYMAN BROWN: They are about real bodies that
are black, that are buried, versus white bodies that are still
around, still breathing, who did similar things.

MR. MILAM: Exactly. Just a point to back you up on
that: As I said, poor people and the way they perceive the
death penalty—-— Importantly, the majority of defendants 1in
death eligible <cases originate from lower socioeconomic
status. A 1976 Amnesty International study showed that 62
percent of prisoners sentenced to death since 1972 were
unskilled service or domestic workers, and only 3 percent were
professional or technical workers. Why is that?

Yes, we can say a majority of the people who ccmmit
crimes may be of lower socioceconomic status, but why 1s i1t that
they are condemned to death far more frequently than those who
are wealthier? We have evidence. Frequently we will say,
"Well, that is not true." Is that because our American public
does not want to face up to the fact that, yes, racism is still
a very live and real issue in this country today, and that poor
people do face disparities when it comes to dealing with the
system? Is it because Americans don't want to face up to
that? Frequently you know that we will never hear discussions
of <class, but 1is this an issue? Is this an 1issue that
legislators need to deal with as a response to their public,
and as a response to the people who placed them in office?

We have to look at the facts. The facts are there.
Is it that we are denying them because we just don't want to
deal with racism, or we don't want to admit that America does
have this problem?

ASSEMBLYMAN STUHLTRAGER: Thank you for your testimony.

I want to clear up something with the Assemblyman
right now. Any references to the Committee's position-- For
anyone who is listening -- and I am glad we have a tape here,
because we can play it back if we have to-- The Committee s
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position, with respect to anecdotal, and the use of that term,
is, we were talking about public perception and what that
means. That 1s not to suggest that there is not racism in the

system. Maybe there is. But there 1is definitely divided
opinion. We have had people before this Committee, on two
different occasions-- We had this gentleman here today, and we

had the Attorney General's Office at our last meeting, and the
opinion is divided.

Now, you can agree with one side, and maybe I can
agree with another, or maybe I don't have a position. I don't
have one on that point. I have not read the studies. I don't
know. I am not going to take a knee-jerk reaction and say yes
or no. I den't know. But in terms of public perception, my
point 1s very simple: The public can be wrong as often as they
can be right, and if they are wrong on one issue, that doesn't
make them right on the other one. That's anecdotal. Public
perception, if it is a superficial wunderstanding of the
validity of the death penalty, well, it is probably an equally
superficial understanding of racism in the system.

Now, that doesn't make them wrong necessarily. It
just means that their understanding, as the general public, is
superficial. We have to get to the facts to determine whether
or not there 1is, in fact -- whether their perception is

accurate in either case. Maybe this gentleman has the facts.
Maybe the facts are all there and just need to be analyzed in
the right fashion. We would all, perhaps, draw the same
conclusions. But it appears that there is some conflict in
terms of the conclusions to be drawn, based on what the
Attorney General's Office has said. It doesn't make them right
either, but they have drawn other conclusions.

ASSEMBLYMAN BROWN: Mr. Chairman, with all due
respect, anybody who believes that there is not racism in the
criminal justice system lives on the planet Mars. I am not
here to talk about what I read about, or what somebody told
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me. I happen to be a product of the system. I sat there when
they were trying to execute somebody Jjust because the guy was a
Hispanic guy and he killed some white victim. So I don’'t need
the studies and all that to tell me about racism.

ASSEMBLYMAN STUHLTRAGER: Okay. Well, you don't, but
other people would like a more scientific analysis, and I am
assuming that.is what these students are going to school for.
If we don't need those kinds of things, Assemblyman, then they
might as well drop out of school today, and all the black
people can say there is racism in the system, and we don't even
have to-— You don't have to do your study. sir. Assemblyman
Brown can basically tell you that, based on his experience --
and maybe you can too -- there 1is racism. Let's stop. Maybe
we should just step the whole criminal justice system, because
we can't take opinion, we can't take personal bias, not
necessarily in a bad way, personal discretion totally out of
the system. It is there on the street with the police. 1I= 1is

there in the prosecutor's office. It is there 1in the Jury
box. It is there, to a certain degree, with respect to the
judge.

That is always going to be there. There is nothing we
can change about that. We can try to narrow it and make it
better, but there is always going to be some discretion in the
system. There is nothing more we can do.

ASSEMBLYMAN BROWN: Mr. Chairman, if we don't have the
death penalty, we don't have to worry about people dying
because of these prejudices and discriminations. That's the
point.

ASSEMBLYMAN STUHLTRAGER: Okay. Assemblyman Lustbader?

ASSEMBLYMAN LUSTBADER: Mr. Chairman, to the speaker,
assuming, for the purposes of discussion, that the public
opinion on the issue is anecdotal, I don't think anyone would
seriously argue that the opinions of the Supreme Court are
anecdotal. Of the 32 reversals of the death penalty
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convictions in this State by the Supreme Court, have you done
any study to justify your conclusions through those reversals?

MR. MILAM: Studies as in why they reversed these, or--

ASSEMBLYMAN LUSTBADER: Yes. In other words, you made
studies, and I am just taking it a step further, and using the
framework of the 32 reversals. Since Ramseur and Biegenwald,
have you done any studies that will either confirm or somehow
refute your conclusions?

MR. MILAM: That there is racism in the system—-—

ASSEMBLYMAN LUSTBADER: Yes.

MR. MILAM: --or that public sentiment has changed?
Exactly what-—-

ASSEMBLYMAN LUSTBADER: Well, either one; either one.

MR. MILAM: Either one? Well, that 1is just the
point. There haven't been studies conducted on how public
opinion feels towards that. In the case of whether or not

there 1is an issue of racism in the system, that is another
issue that needs to be investigated further.

We have evidence that has stated what has happened
since 1982 -- 1981. That evidence is in the report. I think
it needs to be looked at, because it is very influential and it
is very important. Because of what it says, it may help you to
better understand how you feel about the issue, or where the
public stands on that issue.

In response to the issue of how you will have
different perspectives given, I think because this issue is so
volatile, because you have those who feel there is
discrimination in the system, and because you have those who
say there isn't-— There is proof out there that says there is,
but the point is more of this: If you are going to have a
decision that puts someone to death, which is so final, then
you must understand that if there is dissension either way, you
can't have a consensus on this decision to say, "Yes, we should
put these people to death."
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Now, 1f the decision were life imprisonment without
parole, and the public said, "Well, there is discrimination,”
or the public says there 1is this, that 1s very different,
because you are not terminating a life. You are not, as the
State, saying, "This person will no longer exist." What you
are saying 1is, "He will be confined."” Then he can resort to
whatever legal means he has to see if there was a problem in
the way the trial was conducted, or anything else where he
feels there was a problem in the system. But when you say
someone 1is dead, or you put them to death, what more can they
argue? They can never say, "Well, I felt, as I sat in that
jury room, that there was a racist slant to why I was being
prosecuted the way I was." You take that away from them. You
are taking that right to appeal, or that right to say, "This
was not a fair system. This was not a fair trial," away from
them. The finality of life and death says that 1if you have
this dissension either way, you shouldn't have such a
punishment that is so violent.

ASSEMBLYMAN STUHLTRAGER: A good point. I want to
thank you for coming in.

MR. MILAM: Thank you.

ASSEMBLYMAN STUHLTRAGER: Before I move on —-- I think
we have another person, or two —-- I particularly want to thank
the students from the school. It is nice to-- You all

presented yourselves and your position very well, and I want to
thank you for coming and doing that. It has added to the
record of this proceeding. I can tell that you are all
destined for advocating, in one form or another, down the road.
Julie Turner, is that you, ma'am?
J UL TIE T U RN E R: That's me. I was here on the
Skillman issue, not on this bill.
ASSEMBLYMAN STUHLTRAGER: Well, we are not doing
Skillman today, so——
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MS. TURNER: Well, okay. I had been told that you
were, and I was asked to come down.

ASSEMBLYMAN STUHLTRAGER: No. We heard some testimony
with respect to Skillman last time. That was the Senate Law
and Public Safety Committee.

MS. TURNER: Okay, thank you.

ASSEMBLYMAN STUHLTRAGER: Okay. I hope you didn't
miss it.

Is there anyone else here who wishes to testify at
this public hearing? (no response) If not, this public
hearing is closed for purposes of testimony. I will leave the
record open for -—- why don't we say 10 days, to allow any
additional reports that may be received to be included and made
part of the record.

Thank you very much.

(HEARING CONCLUDED)
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ACR 20 proposes to amend the New Jersey Constitution to

overrule State v. Gerald, 113 N.J. 40 (1988). I support this
bill.
I.

In Gerald, the Supreme Court construed our State
Constitution as prohibiting the imposition of a death sentence
where an individual is convicted of purposely or knowingly
causing serious bodily injury resulting in death, as opposed to
being convicted of purposely or knowingly causing death (which
would render a defendant death-eligible). The Court
acknowledged, however, that our murder statute as presently
written clearly provides that capital punishment may be imposed
upon individuals convicted of purposeful or knowing infliction
of serious bodily injury resulting in death.

Our current death penalty statute was passed in 1982 after

lengthy debate. A reading of the law confirms the Supreme

™
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Court's acknowledgement that this Legislature intended that
those who purposely or knowingly cause serious bodily injury
resulting in death ought to be subject to the death penalty
provided that the other criteria of the capital statute are
met. Thus, under the statute as enacted by this Legislature,
an individual who, by his own hand, or through the hiring of
another, purposely or knowingly causes serious bodily injury
which results in the death of, for example, a law enforcement
officer would be eligible for capital punishment. On the other
hand, Gerald precludes such a result by finding that our State
Constitution voids death-eligibility for the killer who did
not, in fact, intend to cause death, even though the serious
bodily injury inflicted results in death and an aggravating
factor (murder of a public servant) is proven beyond a
reasonable doubt.

ACR 20 eliminates this discrepancy. The bill would amend
the State Constitution to provide that it is not cruel and
unusual punishment to make eligible for the death penalty a
defendant convicted of purposely or knowingly causing serious
bodily injury resulting in death. In short, this legislation
re-establishes that which this Legislature and the Executive
Branch have always intended regarding the class of individuals

eligible for the death penalty.
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IT.

I wish to emphasize that, as a matter of federal
constitutional law, capital punishment may be imposed on one
who commits a hcemicide without the purpose or knowledge that
death will actually result. See Tison v. Arizona, 107 S.Ct.
1676 (1987). But in its Gerald opinion, the Supreme Court,
relying upon our State Constitution, departed from the
constitutitional parameters set in Tison. This result was
premised upon the Court's belief that capital punishment should
be exclusively reserved for those who intended that death
result from their actions.

The fault in the New Jersey Supreme Court's logic is that
there is a fine line between proving that an individual
purposely or knowingly caused serious bodily injury resulting
in death and that the individual intended to cause another's
death. That is precisely why this Legislature drafted the
Criminal Code's homicide statutes to provide thet the offense
of murder i1s committed regardiess of whether the defendant
caused serious bodily injury resulting in death or in fact
intended death in the first instance. It is the consequence of
the loss of a life which is dispositive.

Moreover, as a matter of public policy, and in contrast to
Gerald, the United States Supreme Court's rationale in Tison is

worthy of note in the context of the proposed amendment:
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"A narrow focus on the question of whether
. . . a given defendant 'intended to kill, '
however, is a highly unsatisfactory means
of definitely distinguishing the most
culpable and dangerous of murderers . . .
[S]cme nonintentional murders may be among
the most dangerous and inhumane of all -
the person who tortures another not caring
whether the victim lives or dies, or the
robber who shoots someone in the course of
the robbery, utterly indifferent to the
fact that the desire to rob may have the
unintended consequence of killing the
victim as well as taking the victim's
property. This reckless indifference to
the value of human life may be every bit as
shocking to the moral sense as an 'intent
to kill.' . . . [W]e hold that the
reckless disregard for human life implicit
in knowingly engaging in criminal
activities known to carry a grave risk of
death represents a highly culpable mental
state, a mental state that may be taken
into account in making a capital sentencing
judgment when that conduct causes its
natural, though not inevitable, lethal
result.”

appropriate criteria fcr death-eligibility.
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Gerald continues to be the New Jersey Supreme Court's most

controversial decision regarding our current death penalty law.

The Court's judcment on the relationship between a defendant's

intent and death-eligibility was rendered in an adversarial
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vacuum: Walter Gerald had not raised this point on appeal, nor
did the Court seek legal argument on this issue from the
parties despite the Zar-reaching consequences the subsequent
ruling would engender.

Ti.e unexpected nature of the Supreme Court's approach 1is
exacerbated when we consider the Court's casual dismissal of an
identical issue upon first considering the constitutionality of

the death penalty law in State v. Ramseur, 106 N.J. 123 (1987).

Over a strong dissent by Justice Handler, who squarely
addressed what he perceived as the need to separate intent to
cause serious bodily injury from intent to cause death, id. at
388-229, the Ramseur majority found the lack of such a death-
eligibility distinctign to be "irrelevant," and ultimately
concluded that our law satisfied the State Constitution. Id.
at 187, 197. Yet, nineteen months later in Gerald, the Court
surprised prosecutors and defense counsel alike with a contrary
ruling which effectively nullified numerous Zeath sentences
Impcsed throughout tThe State.

Prosecutorial efforts have also been thwarted by the
Supreme Court's inconsistent application of the rule fashioned
in Gerald to other deatt penalty cases. The Court's analyses

1
of whether jurys' failures to differentiate between intent to

cause death and intent to cause serious bodily injury

constituted "harmless errcr" in subsequent capital appeals have
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been unrealistic, lacking in uniformity and have even caused

divisiveness among the Court's members. Ultimately, rather

than effectuating the Legislature's will and adding to the

integrity of the capital process, the Gerald opinion has

frustrated the enforcement of our capital punishment statute.
Iv.

Since the citizens of our State have been most aggrieved
by the Gerald ruling, it is only fitting that these citizens
decide whether the State Constitution should recognize the
distinctions made by the New Jersey Supreme Court. I urge this
Committee to act favorably on ACR 20 and release this bill for

consideration by the full Assembly.

A
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William F. Lamb

First Assistant Frosecutor

Middlesex County Prosecutor's Office
Appearing on behalf of the County Prosecutors'
Association of New Jersey 1in support of ACR 20

In September 1982, legislation restoring the death penalty
was enacted in New Jersey. In March 1987 --- some 4 1/2 years
later --- the New Jersey Supreme Court finally issued an opinion
on the death penalty law. In that case, State v. Thomas Ramseur,
+he Court decided that the death penalty law itselIl was
constitutional but that the manner in which it had been
administered to Ramseur had been improper. The Court, therefore,
affirmed Ramseur's murder conviction, vacated his death sentence,
and remanded the matter to the trial court for imposition of a
sentence of life impriscnment.

Following the March 1987 Ramseur decision and for about 18
months thereafter, the New Jersey Supreme Court vacated every
death sentence to come before it on the basis of failure to
anticipate and apply the Ramseur principles. 2As subsequent death
penalty cases began to conform to Ramseur and that case began to
lose its applicability, the Supreme Court began to overturn death
sentences on other grounds. Anmonc these new death penalty
impediments was a never before discovered distinction between
murders where the accused intended the death of his victim and
murders where the accused only intended serious bodily injury to
his victim but the victim died anyway. According to the October
1988 case [State v. Walter Gerald] that created this distinction,
only murderers who actually intend the death of their victims
commit a death penalty eligible form of murder.
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Interestingly, this distinction between the
murders had gone undetected by the Court in its evicus 10
death penalty cases. Nor had it been offered as an argunen
the Public Defender --- and this notwithstanding a generous.’
funded Public Defender task force dedicated to invalidation of
“he death penalty statute. Rather, the Gerazld rrinciple is
entirely a product cf the New Jersey Supreme Court!' invention.
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The Court, moreover, declined to base its n:. Ifound Gera.d
principle on statutory construction of the death penalty rurder
law, althouch it well could have. But that, of course, wculd

7

have rendered the Gerald principle vulnerable to quick
legislative eradication. Rather, the Court grounded the Geraid
principle in a reading of the New Jersey Constitution, thus
necessitating the far more arduous process of constitutional
amendment to overturn it.

As with the Ramseur principles before it, this Gerald

1
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principle immediately jeopardiced a host of death peralty
verdicts rendered before this Gerald principle was announced. In
reviewing these cases, however, the Supreme Court did not apply
Gerzld across the board. Rather, it found tha%t in some cases <r=
rmanner in which the victim was killed so obviously demonstrated
an intent to kill that no jury could have rationally concluded
that the killer only intended serious bodily injury. In such
cases, any violation of the Gerald principle was harmless [and
the Court would then invalidate the death penalty on some still
other ground].

To date, the Court has assayed its Gerald principle in 15
cdeath penalty cases. As the following review demonstrates, the
Court's application of its Gerald principle has been
unpredictable, irrational and intellectually dishonest.

STATE V. GEREID AND ITS PROGE!NY

1. KILLER: WALTER GERALD (and accocmplices)

VICTIM: PAUL MATUSZ, 55 year old man killed at home by
intruders.

DATE OF DECISION: October 25, 1988

CIRCUMSTANCES OF CRIME: Victim beaten and stomped to death

in own home by intruders. Sneaker prints still visible cn
face and forehead at time of autopsv. 7TV set droppzd cn
hesad.

(|) K

O

DOES GERALD APPLY: Yes, Gerald and accomplices may have
intended serious bodily injury.

.
bV

2. NILZR: JAMIZIS EUNT
TICTINM: ZDWZRD LAWSQ, =z:cwuazintance of Hunz
ZiTZ G DECISION: Juns &, Lg:zs
ZIRCUMSTANCES OF CJEINMI:  Victinm stabihzd 20 TliToz

DOES GERALD APPLY: No, no rational jury could have concluded
that Hunt intended anything less than Lawscn's death.

W

KILLER: DARRYL PITTS
7ICTIM: STACEY ELIZARDO, former paramour ([Pitts alsc killed

rival Paul Revnolds at same time he killed Elizardo, but
Reynolds murder deemed a non-death péenalty murder. )

2

RN



o>

DATE OF DECISICL: June 24, 1989

CIRCUMSTANCES OF CRIME: Pitts stabs Reynolds 7 times zand
stabs Elizardo 23 times, killing both. Asserts "Vietnan
syndrome" defense at trial.

DOES GERALD APPLY: No, assault on Elizardo so violent that
death was inevitable.

KILLER: STEVEN DAVIS

VICTIM: BARBARA BLOMBERG, the girlfriend of a friend of
Davis.

DATE OF DECISION: August 3, 1989

ATRCUMSTANCES OF CRIME: Victim s<trangled to deatn with
electrical cord. After victim died, Davis stabks and
mutilates her body. Davis waives trial; pleads guilty

to murder to Blomberg; sentenced to death by judge.
DOES GERALD APPLY: VYes, judge at guilty plea faulted for
failure to establish that Davis intended to kill victim,
rather *han just inflict serious bodily injury on her.

XKILLER: KEVIN JACKSON

“"ICTIM: Fenale but name unmentioned in Supreme Court
opinion.

DATE OF DECISION: April 18, 199¢C

CIRCUMSTANCES OF CRIME: Sadistic murder Victim stabked
53 times including 13 stab wounds to the genital area
Saclicon waiwves ©rizl; mleads cullTy To murdser To ULCTin
senTencsd T deatTr

DULS ZERALID FPLY Yes, Suf~s 2T ogoilty ples IzolTel DoT
Sailure To escaplish That Jockson intended To BIlLL o vicfTic
wash-r “han dyus= inflicT gzryious Doclly InTury on nal

KILLER: BRYAN COYLE
VICTIM: SETH LEMBERG, husband of Coyle's paramcur.
DATE OF DECISION: June 11, 1990

CIRCUMSTANCES OF CRIME: Victim demands wife return from
Coyle house. Coyle chases victim firing handgun. Victin
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shot in leg on street, attempts to crawl away. Coyle
shouts "Yahoo," follows crawling victim and shccts in racr
Victim then killed by shot to back of head fired from

point blank range.
DOES GERALD APPLY: Yes, if instructed on Gerald principles
jury might have concluded Coyle intended less than death.
KILLER: FRANK PENNINGTON

VICTIM: ARLENE CONNORS, mother of barmaid who came to
tavern to help daughter close up.

DATE OF DECISION: June 21, 1990

CIRCUMSTANCES OF CRIME: Victim shot in heart from close
range. Penningtcn defernse: did nct nmeanrn to shoct Tnci-

withstanding release of three separate safeties on 5andgun.}

DOES GERALD APPLY: Yes, jury could have concluded Penningtcn
only intended serious bodily injury.

KILLER: RUSSELL LONG

VICTIM: ALBERT COMPTON, night manager of ligquor store.

CATE OF DECISION: June 21, 1990

CIRCUMSTANCES OF CRIME: Compton shot in chest from close
range by Long when no other customers in store. After

arrest, Long tells fellow prison inmate that he "did not
want to leave any witnesses behind."
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DCLS GZRALD APPLVY: TYes, jury could have conciuded Lor
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DATE OF DECISION: Mayv 23, 1¢90
*DATE DECISION FILED: July 12, 1990

CIRCUMSTANCES OF CRIME: Patrolman Garaffa killed by single
blast of shotgun pressed to stomach.

DOES GERALD APPLY: No, "It is inconceivable that defendant

\0X
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was not 'practically certain' that his action would kill tne

officer"[notwithstanding defense clalim that icse was .o
panic and did not intend weapon to go off.)

KILLER: JACINTO HIGHTOWER
VICTIM: CYNTHIA BARLIEB, convenience store clerk.
DATE OF DECISION: July 12, 1990

CIRCUMSTANCES OF CRIME: Convenience store clerk first shot
in chest, falls but rises again. Then shot in neck and
falls to flcor again. When touches Hightower's leg z2s n=z
rifles register, shot in left side of head.

DOES GERALD APPLY: No, "it is virtually inconceivable that
feferdant intendaed serious hodily irjury but nct death.”

KILLER: ANTHONY McDOUGALD

VYICTIM: WALTER BASS & MARIA BASS, parents of McDougald's
teenage girlfriend.

DATE OF DECISION: July 12, 1990

CIRCUMSTANCES OF CRIME: Victims attacked while asleep at
home. Walter slashed across throat and stabkbed in chest
with knife; then McDougald and 13 year old zccomplice
pashed Walter in head with baseball bat. McDougald dropped
cinderblock on Maria's head; bashed with baseball bat; cut

Maria's throat and then shoved bat up Maria's vagina.

DOES GERALD APPLY: No, virtually inconceivable that Jjury
could have concluded that McDougald intended tc causs
serious bodily injurv but not deatzh.

TTTT T T T . T RS oTLUUSTT T
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cesaler.
DALTE OF DECISICN: August 30, 12390
CIRCUMSTANCES OF CRIME: Contract killing. lausell paid
$2000 to kill Atwood. Fires two shots through door as

Atwood tries to close it, killing Atwood.

DOES GERALD APPLY: VYes, jury could have concluded that
"hit" paid for by drug dealer was only to have Atwood

5
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seriously injured, not killed.

KILLER: NATHANIEL HARVEY

VICTIM: IRENE SCHNAPS, recently widowed secretary living
alone.

DATE OF DECISION: October 18, 1990

CIRCUMSTANCES OF CRIME: Victim attacked by burglar entering
her apartment. Victim's skull cleaved by hatchet leaving
brain exposed. Suffered numerous skull fractures,
fractures jaw, multiple lacerations and massive loss of
blood. At least 15 blows to head from hatchet according to
medical examiner.

DOES CGERALD APPLY: VYes, vgr} could have c¢»o
did not intend to kill victim, only to inju

~1- AR W e
noivaed marve

1
re her.

KILLER: SAMUEL MOORE

VICTIM: MELVA MOORE and KORY MOORE, wife and 18 month old
son of Samuel.

DATE OF DECISION: January 23, 1991

CIRCUMSTANCES OF CRIME: Melva killed by more than 290
hammer blows tc hesad crushing skull splattering brain
about apartment. Baby Kory hammered to death in process
"by accident."

DOES GERALD APPLY: Yes, although improbable jury could
conclude that Moore intended less than death for Melva
and/or that Kory's death was an accident.

VICTIM LUCY ERAZC, sstTrarnc2a wife cf Saruel
DATE OF DECISICN AUTUST &, 1&¢c1
CIRCUMSTANCES OF CRIME: Wife stabbed <o death durinc

domestic violence dispute.

DOES GERALD APPLY: Yes, jury could have concluded that
minimally adequate evidence exilsts that Erazo only intended
to cause serious bodily injury.

* %k * ¥ * %
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Based upon the experience of the past three years, the
Courty Prosecutors' Asscclatlion cf New Jersey Strongly SUpports
the passage of ACR 20 or any alternative legislation designed to
overturn Gerald. 1In our view, the Gerald decision represents an
absurd, never intended construction of our death penalty murder
law. Moreover, even if Gerald's judicially-created distinction
petween killers who intend to kill and killers who only intend
serious bodily injury had some moral or intellectual
justification --- and it has none --- the Gerald principle is
still unworkable. As the Gerald progeny attests, application of
the Gerald principle has produced results which are wildly
inconsistent and which defy coherent explanation or analysis.

Perhaps more than any of its other decisions frustrating the
implementation of our death penalty law, the Gerald decision has
demoralized prosecutors, bewildered the public, traumatized
murder victim families, defeated legislative will and accorded a
windfall *o New Jersey's worst killers --- all cI whom nave =20
spared the death penalty imposed by a jury of. their peers ]
some of whom may rot be subject to successful reprosecution.
Clearly, the time has come, indeed it is long overdue, <t
+he effects of Gerald and restore the New Jersey death penalty
law to something more than a hypothetical punishment.

W (
3
@)

Last but perhaps most important, we must be mindful of the
fact that the death penalty law is not the exclusive property of
death penalty lawyers and Supreme Court justices. It is the
embodiment of public will. After the bitter experience of 5
years of death penalty jurisprudence, it is important and
necessary to reengage the citizenry in the death pena.ty derate.
The legitimacy of the New Jersey Constitution and all legislative
enactments ultimately rest, in large measure, on the consent and
acceptance of the people of this state. Passage of ACR 20 and
the public debate on the death penalty law which it will
stimulate is therefore greatly in the public interest.
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A Decade of Capital Punishment in New Jersey: Final Report

Introduction

This Report is being presented to the Assembly Judiciary Committee of the New Jersey State
Legislature at the Public Hearing on Assembly Concurrent Resolution ACR 20 (the Gerald
Constitutional Amendment) held on March 16, 1992 at 135 Hanover Street, Trenton, New Jersey. In
addition to containing several research papers which are directly relevant to proposed ACR 20, the
Report also includes research reports relevant to other capital punishment legislation pending before
the New Jersey Assembly, including A.50 and A. 55 (Death Penalty for Drug Kingpins); A-894
(Proportionality Review to be limited to death sentence cases); and A. 256 (Prohibiting the
introduction of evidence concerning the method of execution in a capital case).

Issues directly relevant to ACR 20 are discussed in detail in the research reports in Part II of
the Report, especially in the reports of Adelle Bruni, Joseph Sigelman and Damon Watson. Issues
raised by proportionality review and the capital punishment decisions of the New Jersey Supreme
Court are addressed in the reports of Alexis Doiié, Adelle Bruni and Natasha Moore. The history of
different methods of execution are examined by Karen Demers and Clinton Uhlir.

Of particular relevance to the members of this committee and other members of the legislature
are the research reports on public opinion and capital punishment, the legislative history of the
reimposition of capital punishment in New Jersey, and the costs of the reinstitution of capital
punishment in New Jersey and elsewhere. The Report also includes original data from a survey of the
" opinions of members of the New Jersey legislature with 51 members of the legislature responding,
making this survey one of the most extensive ever conducted with state legislators on this topic

Jennifer Weller-Polley’s report includes original data on the cost of the reimposition of capital
punishment based upon interviews with state officials and others in New Jersey, as well as
documentation on costs in other states. Connie Chen’s report includes a detailed legislative history of
the reenactment of capital punishment in New Jersey, based upon interviews and contemporaneous
newspaper accounts. Nalini Pande raises an issue which is not currently before the legislature but
might be an appropriate subject for legislation: a prohibition against the execution of the mentally
retarded. Monica Youn points out that the appellate review of death sentences in the federal judicial
system has been severely limited by recent holdings of the United States Supreme Court which grant
great deference to state legislatures. Capital punishment legislation enacted by this legislature is
unlikely to be set aside by the United States Supreme Court.

Polling data and public opinion surveys on capital punishment are analyzed in four separate
reports in Part I. These reports summarize the most current-public opinion data in New Jersey and
nationally and analyze polling methodology.

Since the Woodrow Wilson School of Public and International Affairs was established in
1930, the Undergraduate Policy Conference has been its most distinctive feature. In this Conference
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nineteen Woodrow Wilson School students, sixteen juniors, two seniors, and one graduate student
came together with two faculty directors to address the issues before the New Jersey legislature and
courts after a decade of capital punishment in New Jersey. In 1991 the issue of capital punishment
was particularly timely. The state legislature had reenacted capital punishment in 1982, and although
37 persons had been sentenced to death, 27 death sentences had been overturned by the New Jersey
Supreme Court since reenactment.

In sponsoring these Policy Conferences the School’s purpose is to train students to apply
social science research to current problems of public policy in preparation for a career in government
service, law, journalism or academic research. The Conference normally deals with an ongoing and
unfinished question of public policy. Experts and officials are invited to address the Conference
during its deliberations. The first guests of this Conference were two experts on public opinion:
Michael R. Kagay, News Survey Editor of the New York Times, and Janice Ballou, Director, Center
for Public Interest Polling and the Star Ledger/Eagleton Poll. Other guests included attorneys actively
involved in all aspects of capital punishment litigation at the state and federal level, including
attorneys affiliated with the New Jersey Office of the Attorney General, the Department of the Public
Advocate, Amnesty International, and other governmental and private organizations.

Part of the assignment to the students is to conduct interviews with public officials and others
actively involved in the public policy issues which are the topic of the Conference. Another distinctive
aspect of the Conference is its collective, interactive nature. Each research paper takes on one aspect
of the larger problem, and the group as a whole develops the Final Report. Along with the
Conference Directors the Senior Commissioners take special responsibility for articulating the issues
within individual topics and for assisting the juniors in their research and writing.

The issue was especially timely because this fall the Proportionality Review Project, under the
direction of Professor David C. Baldus presented to the New Jersey Supreme Court its Final Report
and data on all homicides since reenactment in the state. It is this Report which is the subject of
proposed A. 894. Several members of the Conference specifically addressed the issue of
proportionality review. In January of 1991 the New Jersey Supreme Court had upheld its first death
sentence in the case of Robert O. Marshall, while reserving decision on the issue of proportionality
review. Members of the Conference attended the oral argument in that case in January of 1992.
Indeed because of the possibility of conflict of interest during the pendency of this litigation, some of
the attorneys and state officials who were invited to address the Conference were not able to
participate.

During its deliberations the Conference was aware that every member of the New Jersey
Senate and Assembly was up for election in November of 1991, and that the result of that election
was likely to and did indeed change the character of the state legislature. The Conference anticipated
the fact that the newly constituted state legislature would take up several issues concerning capital
punishment soon after taking office in January of 1992. The changes in the composition of the state
legislature were even more extensive than anticipated. In January of 1992 for the first time in twenty
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years the New Jersey State Legislature was controlled by the Republican party, and a veto proof
Republican majority in both houses ensured that the Democratic governor could not block the agenda
of the new legislative majority.

At its first meeting an opinion poll was conducted of the members of the Conference. A
second opinion poll of the Conference members was conducted at the end of the Conference. The
results of these polls are reported in an Appendix to this Report. At the outset the participants in the
Conference were evenly split between those who were opposed and those who were in favor of capital
punishment. After doing their research, listening to the guest speakers, and looking at the issue in
depth, some opinions changed.

This Report is submitted so that members of the New Jersey Assembly and Senate and other
interested parties will have the benefit of the research conducted by the Conference during their
deliberations on proposed capital punishment legislation. If members of the legislature have any
questions about the Report, or wish additional information, please let us know.

Leigh Bienen

Lecturer in Public and International Affairs
Woodrow Wilson School

438 Robertson Hall

Princeton University

Princeton, New Jersey 08544-1013

tel: 609-258-4824
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1991 SURVEY OF NEW JERSEY LEGISLATORS’ OPINIONS
ON CAPITAL PUNISHMENT
by Adrienne K. Wheatley

Judgment Day quickly approaches for Robert O. Marshall--the first person in ten years
to come this close to state mandated death. Pursuant to the New Jersey Supreme Court’s
ruling, Marshall will face either life in prison or death by electric chair, thereby concluding the
ten year dormancy of New Jersey’s capital punishment statute. In light of the controversy
surrounding this case, especially with regard to proportionality review, one would suspect that
the judiciary will not be the only branch of government with an opinion on the matter. To
gauge the sentiments of New Jersey’s legislative body, the Woodrow Wilson School Policy
Conference on Capital Punishment conducted a survey of all state legislators. Our poll
revealed state legislators’ opinions on several issues related to capital punishment, including
alternatives to the death penalty and proportionality review. As the largest known survey of
New Jersey state legislators,! our findings should be of special interest to both constituents and
newly elected state legislators. Major findings include the need for increased communication
with constituents and greater commitment to the notion of representation.

The report begins by describing the survey methodology. The remainder of the report
is classified into two main sections: Part One focuses on legislators’ opinions on capital
punishment issues. Part Two seeks to elucidate the nature of legislative-constituent relations
with a discussion of the information received on the amount of communication between these
elected officials and their constituents. We hope the findings presented will simulate

discussion in the policy community on these and other issues.

METHODOLOGY
Conference members developed questions for the survey, basing the questions on their

individual research. Though several of the respondents expressed the belief that the survey had

1 According to Janice Ballou of the Eagleton Institute at Rutgers University, this Conference’s survey is
the largest, and perhaps the only, poll of its kind (Telephone Interview, February 3, 1992).

1
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an anti-death penalty slant?, no such intent was present. Indeed, most questions were taken
from surveys conducted in other states. Conference members analyzed information on various
alternatives to the death penalty and perceptions (and misperceptions) about the nature of capital
punishment. In actuality, the views of conference members ranged across the political
spectrum.

Conference members distributed two sets of surveys to 119 state legislators by regular
mail in mid-November, and most legislators received the package on or about November 13.
1991.3 The package included a cover letter from Leigh B. Bienen, Esq., the Conference
leader, a survey, and a return envelope (numbered in the upper left comer for record-keeping
purposes). Though all legislators were unequivocally promised anonymity in the Final Repor:.
through the aggregate presentation of results, a few respondents removed the number to
prevent any type of identification.

After an initial return of approximately 22 surveys (20.8%), the Conference consulted
with Professor William G. Bowers of Northeastern University and Janice Ballou, Director of
the Center for Public Interest Polling at the Eagleton Institute of Politics at Rutgers University,
about how to boost the return rate. Bowers and Ballou agreed that, to ensure representative
results, a second mailing was imperative. Bowers suggested that the second mailing be sent by
certified mail, to give it heightened attention (since someone must sign for it). Ballou then set
out a process through which we could use certified mail, guarantee one hundred percent
anonymity, and still meet our record-keeping requirements.

The second mailing, sent by certified mail in mid-December, included in the survey
package a cover letter from a senior commissioner, the survey itself, a return envelope, and a
postcard. By sending back the postcard separately from the survey, legislators could indicate

their participation without identifying themselves. To further encourage legislators’

2 In the space allotted for additional commentary, three respondents expressed the belief that the survey
questions were biased.

3 Though there are a total of 119 legislators, 80 members of the House and 39 Senators (one vacancy),
Legislative Services did not have the correct addresses for 14 legislators, thereby reducing the sample size
from 119 to 106. A copy of the survey and cover letters is included in the Appendix.
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cooperaton, Conference members made follow-up telephone calls to the legislators’ offices
immediately prior to ke second mailing. This effort proved quite successful. The second
mailing yielded 31 additional surveys (29.2%), an 8.4% increase in the response rate. The

final return rate was 50.5 percent (N=105; number of returned surveys=353).

PART I: NEW JERSEY LEGISLATORS OPINIONS ON
CAPITAL PUNISHMENT AND CAPITAL OFFENSES%

The majority of survey respondents had definite opinions on the capital punishment
issue. Only one person claimed to be undecided. (See table 1.1 and corresponding graph.)
The vast majority of state legislators, 72.5 percent, support the death penalty while 25.5
percent oppose capital punishment. These figures are in contradiction with another data set
which illustrates legislators’ 73.9 percent agreement with the statement Lﬁat the death penalty is
too arbitrary.5 (See table 1.2 and corresponding graph.) Factors influencing legislators’
opinions on capital punishment are depicted in table 1.3 and the corresponding graph.

Personal beliefs have a “heavy” influence on 80.4 percent of the legislators, while
constituents’ letters “heavily” influence only 15.4 percent of the respondents. Thou gh 34.6
percent of the legislators indicated the moderate influence of constituent letters, 50 percent said
that constituent letters had little or no influence on their opinion. This finding may be explained
by examining the figures for the number of letters received from constituents per year. (See
table 1.4 and corresponding graph.) The majority of legislators receive between one and five
letters per year on this issue, which may not be enough to influence their beliefs. The same

might be said of newspaper articles which, perhaps because of their propensity to

4 Foran in-depth analysis of legislative opinion during the phases of capital punishment reenactment,
please see “A Review and Analysis of the 1982 New Jersey Legislative Decision Making Process
Reenacting Capital Punishment in New Jersey,” by Connie Chen, and ““Newspapers, Crime, and the
Public: The Role of the Media in the Reinstatement of the Death Penalty in New Jersey,” by Tanya
Minhas.

3 Damon Watson examines the question of arbitrary sentencing in his research paper titled, “Death on a
Whim: The Arbitrariness of the New Jersey Capital Punishment Statute.” Kwanza Jones discusses
artibrariness as it relates to African-Americans on death row with her research on “The Disproportionate

Representation of Black Americans on Death Row as Facilitated by Biases within the Criminal Justice
System.”
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sensationalize the issue, are identified as having slight to no influence on 92.4 percent of the

-

respondents. Lobbying groups, on the other hand, were the least influential with 94.0 percen:

of the legislators indicating that presentations by lobbyists influenced their beliefs only slightly.

if at all.

But even more systematic methods of gauging public opinion meant very little to the
overwhelming majority of legislators. Opinion polls on the death penalty have slight to nil
influence on 84.0 percent of the legislators responding and less than ten percent (9.6) of the

respondents assessed their constituents’ positions with their polls of their own. (See table 1.

and corresponding graph.)
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TABLE 1.1.

Position on Capital Punishments

[ support capital [ oppose capital 'am undecided about my
punishment punishment position
No. of respondents 37 13 1
% of respondents 72.5 25.5 2.0

* Total number of legislators responding to this question: 51
NOTE: The boldface type indicates the position with the highest percentage of responses.

Data from " Position on Capital Pun."
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Table 1.2.

Agree/Disagree Statements*

Agree

Disagree

Don’t Know

Other

Statement [:
Although I support
the death penalty, [
with we had a
better way of
stopping murder
and repeat
offenders.

36
73.5%

2.0%

2.0%

(I don't support the
death penalty)

11

22.5%

Statement II: The
death penalty is too
arbitrary; some
people are
executed, while
others only serve
prison time for
similar crimes.**

34
73.9%

12
26.1%

0.0%

N/A

Statement III: The
death penalty is
important because
it allows society to
vent its anger and
gain some revenge
when heinous
crimes are
committed.

17
34.0%

33
66.0%

0.0%

N/A

Statement IV: If
the death penalty
were enforced more
often, there would
be fewer murders in
this country.

29
59.2%

18
36.7%

2
4.1%

N/A

* The number of responses to each statement are as follows: Statement [: 49; Statement II: 46; Statement [II;

50; Statement IV: 49

NOTE: Positions illustrating the majority of legislative support are occasionally highlighted for emphasis.
** This question was placed in the survey to assess legislative opinion on proportionality review. For
additional information on this timely topic, please consult Alexis Dofié's paper on “An Analysis of
Proportionality Review™ and Natasha Moore's research on “‘Proportionality Review, Arbitrariness, and The Death
Penalty: An Examination of Comparative Proportionality Review in State Supreme Courts Outside of New

Jersey.”
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Table 1.3.

mOICOoOwn

S

Sources of Influence on Capital Punishment Position*

Level of Influence (in percentages)*-

Heavy Moderate Slight No [nflucnce
Personal Beliefs 80.3 15.7 2.0 2.0
Voters’ Letters 15.4 34.6 25.0 25.0
Newspapers 0.0 7.6 264 66.0
Opinion Polls 4.0 12.0 42.0 42.0
Lobbying 0.0 6.0 34.0 60.0
Groups

* Total number of legislators responding to this question: 52. Please note that percentages have been rounded.
Two respondents made special mention of other sources of influence: religion and knowledge of sociology and

history.

** Since the total number of respondents varied for each source type (e.g., by choosing to rank personal belicfs,
but not constituents’ letters), responses are provided in percentages.
NOTE: The boldface type indicates the source of influence in each influence level with the highest percentage o<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>