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Statement of Facts,

The American Malting Company was organized
under the general corporation act of the State of
New Jersey, on September 28, 1897, and since its
incorporation has been engaged in the business of
manufacturing, selling and dealing in malt and its
by-products. Its authorized capital is $30,000,000.
of which one-half is preferred stock and one-half is
common. It has outstanding $27,840,000. of stock,
of which $14,440,000. is preferred and $13,400,000.
B cornmon (State of the Case, pp. 23 and 24).

The American Malt Corporation was organized
under the general corporation act on March 31,1906.

8certificate of incorporation was amended on July

> 913 (p. 24). The certificates of the American
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Malting Company and the American Malt Corpo-
ration, as amended, confer on the two corporations
precisely the same powers in almost identical lan
guage with the single exception that the certificate
of the American Malt Corporation expressly includes
the following powers not expressly included in that
of the American Malting Company:

“ to acquire by purchase, subscription, or

otherwise, and to hold, sell, assign, transfer,
mortgage, pledge, or otherwise dispose of
the shares of the corporate stock of, or any
bonds, securities or other evidences of in-
debtedness created by American Malting
Company, a corporation organized and exist-
ing under the Laws of the State of New
Jersey; while owner of such shares of stock
to exercise all rights of ownership, including
the right to vote thereon; and, so long as the
corporation shall hold the shares of stock or
other securities of American Malting Com-
pany, to aid in any manner said American
Malting Company, and to do any acts or
things designed to protect, preserve, improve
or enhance the value of any of such shares
of stock or other securities, of said American

M alting Company ”; (pp. 29 and 36).

The authorized capital of American Malt Corpora-
tion is $15,000,000. of which $9,000,000. is preferre
stock and $6,000,000. is common stock (p. BY).

American Malt Corporation prior to September
15, 1913 (the date when the proceedings out o
which this appeal grows were begun), had acquire
$14,264,500. out of $14,440,000. outstanding pre
ferred stock of American Malting Company an
$13,082,400. out of $13,400,000. outstanding COMMON
stock of American Malting Company, so
American Malt Corporation owned over 98 P
cent, of the entire outstanding capital sjoc
American Malting Company (p. 24). These O 1
have been acquired by American Malt Corp
tion from tim e to tim e since its incorp *
tion in 1906, by issuing its own stock

change for stock of American Malting 0 P
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In every case this exchange was made by issuing
$2 par value of preferred stock of American Malt
Corporation in exchange for $100. par value of pre-
ferred stock of American Malting Company and
$44. par value of common stock of American Malt
Corporation for $100. par value of common stock of
American Malting Company. No stock of American
Mt Corporation has been issued except to former
holders'of stock of American Malting Company*
By this process of exchange there has been issued,
and there is now outstanding, $8,821,900. par
value of preferred stock and $5,741,500. par value of
common stock of American Malt Corporation (p. 25).
The American Malt Corporation has no property
or assets save the shares of stock of the American
Malting Company acquired as aforesaid. It has no
bonds or other indebtedness save a debt to the
American Malting Company of about $4.1,000 (p. 25).
OndJuly 23, 1913, a majority of the directors of
these two companies entered into an agreement of
merger and consolidation providing that the two
companies should be merged and that the two per
centum of American Malting Company stock which
remained in the hands of scattered holders should
be exchanged for stock of the American Malt Cor-
poration at the ratios of $100 of American Malting
Company preferred stock for $62 of American Malt
Corporation preferred stock, and $100 of American
a ing Company common stock for $44 of American
Malt Corporation common stock (pp. 44-57).
At special meetings of stockholders the agreement
? ®erger and consolidation was approved by the
? over two-thirds of all the stock of each
or said companies (pp. 26, 27 and 44).
hereupon both companies executed a petition
ro which were annexed a copy of the certifi-
ae o incorporation of each company, a copy of
Pr!LPnera” balance sheet of the American Malting
said Han™ ~a”  April 30, 1913, and a copy of the

SentoagileemeDt of merger and consolidation; on
1M er 15, 1913, this petition, duly yerified, g5
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presented to and filed with the Board of Public
Utility Commissioners of the State of New dJersey,
and the said Board was requested to approve the
proposed merger in writing pursuant to the provi-
sion of Chapter 19 of the Laws of 1913 (pp. 23to®.

Hearings were held by the Board on September 3)
and October 10, 1913, and on January 6, 1914

On February 27, 1914, the Board rendered an
opinion and order dismissing the application o
American Malting Company and American Mt
Corporation, in alleged, compliance with Chapter 19
of the Laws of 1913 (pp. 6 to 21).

The American Malting Company and the Ameri-
can Malt Corporation thereupon applied to the S
preme Court for a writ of certiorari to review and
set aside the proceedings of the Board of Public Uil-
ity Commissioners. On the return of the writ theor-
der of the Board of Public Utility Commissioners wes
sustained. The Prosecutors-Appellants appeal from
the order of the Supreme Court on certiorari affirm
ing the order of the Board of Public Utility Com

missioners.

I.

Chapter 19 of the Laws of 1913 isun
constitutional, because it delegates
legislative authority to the Board o
Public Utility Commissioners.

It 1s settled that legislative power cannot ke
delegated. Section I of Article IV of the Cons1i
tion provides that,

“ The legislative power shall be vested m
senate and general assembly.”

No provision is made for the delegation of t
power to any othetr organ of government.
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The leading case upon the delegation of legislative
power is Township of Bernards v. Allen, 61 N. J.
L, 228 decided by the Court of Errors and Appeals
m 18%tl This case involved the validity of a statute
empowering the Governor to name three commis-
sioners, who in turn should have power to levy
taxes for such sums as they should deem expedient
for certain enumerated purposes. The statute was
held unconstitutional because it delegated legislative
power. The Court said, at page 242:

“This act does not purport in any sense
to confer on local municipal bodies powers
of taxation. Its legal effect is to delegate
the powers mentioned in the act to three
persons appointed by the. governor. In
making this delegation the legislature pre-
scribed no rule by which the taxation should
belaid. The power conferred upon the com-
missioners was, in express words the ‘ power to
levy taxes,” with no prescription or limitation,
except that the taxes levied for any one year
for all purposes should not exceed 11/4 per
cent., and commits to the judgment and dis-
cretion of the commissioners the right to de-
termine whether taxes for the purposes men-
tioned should be laid, and at what rate and
upon what property, as they might deem ex-
pedient. Plainly the scheme of taxation
devised by this act is a delegation of the power
o taxation. A decision which would sustain

is legislative action would antagonize fun-
uamental principles of constitutional law and
m effect overrule State v. Sickles; State v.
rosier and Munday v. Rahway, above cited,

ms respect the act is unconstitutional.”

inanil?""8 this law constitutional the Court
deWnt A ° Aw? *ac’8» first, whether the power

whethff WaS in its nature, and second,

delegatersdny® Ulehad-been laid down to £uide the

the nowor 6i exercise °f ffio power. It found that

laid down * a*,e&islative and that no rule had been

stitutional' forthwith declared the act uncon-

a number of nflle8amerule had been laid dovvD in
'her cases in the lower courts. In the
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case of Gilhooley Elizabeth, 66 N. J. L., 484, the
Supreme Court was required to pass upon the oon
stitutionality of a statute (the Act of March 21, 190I),
whereby the Governor was given power in his dis-
cretion on the application of one hundred voters to
appoint a commission to district or ledistrict wards
in cities. The Court held the statute an unconsti-
tutional delegation oflegislative power on the ground
that the districting of wards was a legislative func-
tion and that no rule was laid down to gude the
Governor or the Commissioners in the exercise o
the power. The Court said:

#** * * He (the Governor) is given an
absolute and unlimited discretion, controlled
by no rule, to be exercised in accordance with
no facts to be ascertained by him, and upn
no principle or terms of expediency declared
by the legislature.”

This case contains an interesting comment on the
propriety of the rule that has been developed by the
United States Supreme Court as shown in the e
of Field v. Clark, 148 Q. S., 649.

That case involved the validity of a provision o
the Tariff Act of 1890, whereby Congress conferred
upon the President authority to suspend the free
introduction of certain commodities when he sould
be satisfied that the countries producing such com
modities imposed duties upon the products of the
United States which the President might deem to
be reciprocally unequal or unreasonable. The
United States Supreme Court upheld the validity
of this provision by construing the law as leaving
nothing except the facts to the determination o
the President.

Speaking of the decision in Field v. Clark 6'
Court in Gilhooley v. Elizabeth, said:

“ The case of Field v. Clark, 143U. &

in my judgment, carries this right °

legislat t s functi *1
giglaure_to lejogate, 3 fipstion o

limits
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That case was decided by a divided Court.
The majority opinion, after citing with ap-
proval the language of the Pennsylvania
Court in the case last referred to, says:

‘ Nothing involving the expediency or the
just operation of such legislation was left to
the determination of the president. * * *
He had no discretion in the premises, except
in respect to the duration of the suspension so
ordered.’

While there is room for difference of
opinion as to the effect of the enactment
which gave rise to the controversy in that
case, there is no departure from the principle
announced 1n the cases before referred to, if
we accept the construction of the act of
congress adopted by the federal court.”

The same rule was laid down in State, Gaines,
ros., v. Hudson Co. Avenue Commissioners, 37
N 1, 12 in which Beasley, C. J., said:

« The language is this: that such expenses
shall be raised by tax on all lands in the
county of Hudson, and on goods and chattels
therein owned by residents thereof; the pro-
portion of such tax to be raised on the lands,
goods and chattels in any township or ward
H oc town shall be determined by
the said commissioners, and shall be included
tfe [bard of chosen freeholders of the
unty of Hudson, in the amount of tax to
oe raised for county purposes,’ etc.
nn?Jkife of 2 lanfuage it does not seem
P sible to avoid the conclusion that the legis-
of ihf landed to leave tbe apportionment
Tho 8 j discretion of these officers,
anv nH?r * 1Se(® seem incapable of bearing
townci er in!er%retation- TUL. 3u0ta of each
e

§2*"p.“ ‘determinedly the com-
issflmt determined? The statute
sheer into.?0? 8l,bject, and it appears a

mination f°*atl0m to lmply that such deter-
mode 0?,J? be ™ade a®y particular
ard Tho be reS "lated by any fixed staud-
cannot bp such aa intendment

in the stahft ed Upls’ because there is nothing
ne statute uPon which 1t can rest. It was
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suggested on the argument that*the purpose
was that this official body, thus designated,
should perform, with respect to this appor-
tionment, the duty in a similar matter, incum
bent on the board of assessors in the several
counties. This means that the act impliedly
requires the commissioners to apportion the
tax among the townships in proportion to the
value of their ratables respectively. The diffi-
culty in the adoption of this argument is in
the first place, that it is imposing a restriction
on the power of the commissioners to deter-
mine the distribution, which is not found in
this lay. " . N N

Holding this opinion, it seems to me neces-
sarily to result that this act cannot be enforced.
The reason of this conclusion is, that the legs-
lature has transferred to these commissioners
a part of the law making power.”

The same rule was reiterated in Mundayv. Roh-
way, 48 N. J. L., 338, where the Legislature a
tempted to delegate to the court its legislative power.
In this case the statute in question provided that if
the creditors of a municipal corporation were unable
to collect the amount due to them by execution the
Supreme Court should determine how great a tax
was required to meet the needs of the municipal
corporation and pay its debts and how great atax
could be imposed without injuring the creditors
whose debts had not become due, and that the
Supreme Court should then mandamus the town
authorities to levy such a tax. The Court emphati-
cally declared the law unconstitutional, saying:

“ And when the truth appears, the Pon.1jj
determination will still be one tobedeci >
not by any Jenovm rules of law, hut wp
grounds of public policy; what rateor a
tion may, in view of these facts, be imP
without working detriment to the cOI??1 £
* * * Courts can determine whetbgr njes
stitutional or legislative restraints an
as to taxation have been observe>
whether any individual is called upon v
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more than his due proportion, and can compel
subordinate legislative bodies to exercise the
powers conferred upon them for purposes of
taxation, but never has it been held that they
could either assume or control the legislative
function of deciding what sums the public
interests require or permit to be raised.”

Let us now turn to the statute involved in the
case before the Court.

Chapter 1!) of the Laws of 1913, so far as pertinent,
reads as follows:

6 * * * * *

2. Before any merger of corporations can
be made, the approval thereof in writing by
the Board of Public Utility Commissioners of
this State shall be obtained by said corpora’
tions and filed in the office of the Secretary of
State, with the names of the directors of each
of said corporations which assent to the
merger.

3. Every corporation, and the directors
thereof, procuring or assenting to such merger
without complying with the provisions herein-
before contained, shall be guilty of a misde-
meanor and punishable accordingly.”

It is first to be observed that the power delegated
to the Commissioners by this section is legislative
Jits nature. The Constitution, in Article IV, sec-

°1  ParaSlaph 11, provides among other things
that the legislature

shall pass general laws under which cor-
porations may be organized and corporate
powers of every nature obtained, subject,

nevertheless, to repeal or alteration at the
will of the legislature.”

_This provision commits to the legislature
omg and control of corporate powers.
re "Tr0 mer&e *s clearly a corporate power.

m,"j', of “ fporate mergers is therefore, by

aoly Constitutional provision just quo
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committed to the legislature. Moreover, the legis-
lature has recognized its authority over the subject,
and has, long since, and from time to time, passed
laws dealing with the merger of corporations. Sec-
tions 104309 of the “ Act Concerning Corporations”
provide what corporations may merge, the corporate
proceedings which must be taken in case of merger,
the powers and liabilities of merged corporations,
the rights of stockholders dissenting from mergers,
etc,, etc. The express language of the Constitu-
tion and the practice of the legislature leave not the
slightest doubt that the merger of corporations is a
subject committed to the legislature.

Next it should be observed that no.rule, principle
or standard of any kind is laid down by this statute
for the guidance of the Commissioners in the exer-
cise of the delegated power. Is not the statute then
invalid under the cases above cited as a delegation
of legislative power uncontrolled by any rule or
standard laid down by the Legislature? The prose
cutors submit that it is. The appellees, although
admitting that a rule or principle for the guidance
of the delegate is necessary in order to support the
statute, have asserted that the rule may he read into
the statute by construction or implication, although
it does not appear there in words. They say that
the Court may construe the statute as requiring that
the Commissioners make the granting or withhold-
ing of their consent dependent solely upon whether
the proposed merger does or does not comply with
the affirmative requirements of the General Corpo-
ration Law, to which Chapter 19 of the Laws of 1913
is an amendment. Chapter 19 does not say that the
consent of the Commissioners shall depend upon the
compliance by the merging companies with the
other requirements of the General Corporation Law.
Can the Court read into Chapter 19 such a standard?
A similar contention was made in State, Gunes,
pros. v. Hudson Co. Avenue Commissioners,
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N J. L 12, supra. The Court disposed of it
promptly and emphatically, saying:

“The quota of each township is to be ‘de-
termined’ by the commissioners. How de-
termined? The statute is silent upon the sub
ject, and it appears a sheer interpolation to
imply that such determination is to be made
in any particular mode, or is to be regulated
by any fixed standard. The reason why such
anintendment cannot be raised up is, because
there is nothing in the statute upon which it
can rest. It was suggested on the argument
that the purpose was that this official body,
thus designated, should perform, with re-
spect to this apportionment, the duty in a
similar matter, incumbent on the board of
assessors in the several counties. This means
that the act impliedly requires the commis-
sioners to apportion the tax among the town-
ships in proportion to the value of their rata-
bles respectively. The difficulty in the adop-
tion of this argument is, in the first place,
that it is imposing a restriction on the power
of the commissioners to determine the distri-
bution;f which is not fo*und in E{his law.*

Holding this opinion, it seems to me neces-
sarily to result that this act cannot be en-
forced. The reason of tnis conclusion is,
that the legislature has transferred to these

commigsioners a part of the ldw making
power. n

oreover, this “ implied rule” theory is incon
sis ent with the decisions of the other cases above
4*° 1 although it was not expressly advanced in
ose cases. In the case of Township of Bernards
O Qf fWra’ only pertinent decision in the
ourt of Errors and Appeals, the Court, had it been
n”. ° in(lulge in such an act of judicial legisla-
ard eas™y have implied some rule or stand-
levy:°r e Stance of the Commissioners in the
that fkl © the taxes in Question, as for instance

reasonanSUni 8llou® he su®h as was appropriate or
onably necessary for the accomplishment of the
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statutory purpose. The Court does not. consider
such a possibility. It inspects the statute, finds
that it does not in itself lay down any rule, and dis-
misses it as unconstitutional without attempting to
assume legislative power for the purpose of supply-
ing the Legislature’s omission. How can we assume
that the Legislature in passing Chapter 19 of the
Laws of 1913 intended to make the consent of the
Commissioners dependent upon mere compliance
with the affirmative provisions of the General Cor-
poration Law? The statute does not say so. A
search for any enlightening statements in the de-
bates of the Legislature has failed to reveal any such
intention. As a matter of fact, it is quite probable
that the Legislature intended to give the Commis-
sioners unlimited discretion to consent to such
mergers as they thought best, uncontrolled by any
rule or standard. In view of the entire uncertainty
as to what the Legislature meant, any attempt to
read a rule or standard into the statute would be
an act of legislation by the Court inconsistent with
the tripartite division of powers fundamental in
our system of government. The implication of a
rule for the guidance of Commissioners would not
be a mere interpretation of doubtful words actually
present in the statute, but an addition of a provision
which is entirely absent from the statute.

The case at bar is a good illustration of the un
happy and vexatious results of commission regula-
tion in the absence of an express standard for the
guidance of the Commissioners. Acting under the
tyranny of an implied standard never debated by
the Legislature and never expressly brought to its
notice by the terms of the bill, the Comnissioners
have felt themselves constrained to refuse their con-
sent to a merger, which they themselves say RO
motes desirable objects and is a step in the direction
of safer and sounder management (p. 15>w IC
would have the effect of doing away with a hoi ing
company and of reducing from about $30,00000 o
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about $15,000,000 the capital of an overcapitalized
business.

Let us for a moment consider one other point
which has been taken in support of the constitu-
tionality of Chapter 19 of the Laws of 1913,—a
point not made by either of the parties below, but
which is entitled to grave consideration because
raised in the opinion of the learned Justice before
whom the matter was argued in the Supreme Court.
It is that chapter 19 involves no delegation of legis-
lative power because no statute of the State becomes
operative or ceases to be operative as a result of the
Commissioners’ decision on any particular merger,
aud because the Commissioners’ decision or the rules
which they lay down to govern themselves in mak-
ingthe decision are not binding upon the Conmmis-
siaas in the future, so that they do not amount
toalaw It is admitted that no statute of the
State becormes operative or inoperative as a result of
the Commissioners’ decision, and it is admitted that
their rules are not binding upon them in the future.
The statute does nevertheless involve the delega-
timto the Commiissioners of power to make rules

aving the force of law, not as to thdmselves, but
asto the corporations which desire to merge. The
1des of the Conmmissioners may not bind the Com-
nissioners, but they do bind the applicants and bind

emjust as securely as would an express enactment
® u egislature itself. If the legislature should
Ripat to confer upon one public serv-
ocorporation power to forbid security is-
nmergers by other public service cor-

hv n°t that be a plain delegation
thmdu e*s* ure °f its legislative power, even
ceaJa 1o 8atute of the State became operative or
thHtln a 6°P&ra”*ve as a result of the decision of
ad far ° "“vecf°rs °f the favored corporation,
ZctoT A ihe, ruli"S of m«* board of
fure® * as n°f binding on the directors in the
becauee filS matter changed in principle
he delegate happens to be called a public
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utility commission? If the Legislature should dele-
gate to a commission the right of determining what
elements should be required to constitute the
crime of burglary on each trial for that crime, would
that not be a clear delegation of legislative power,
even though the rulings of the commission were
not binding upon the commission in future case3
and though no statute of the State became operative
or ceased to be operative as a result of the Commis-
sioners’ ruling? In Township of Bernards v. Allen,
supra, no statute of the State of New Jersey became
operative or ceased to be operative as the result of
the Tax Commissioners’ action in levying taxes, nor
was the action of the Commissioners nor were the
rules which the Commissioners might lay down for
themselves in levying such taxes binding upon
them in the future. This action was nevertheless
an exercise of legislative power because it related to
a legislative subject and because in the particular
instance it bound the persons taxed just asthe
decision of the Public Utility Commissioners in our
particular instance relates to a legislative subject
and binds the corporations seeking to merge asa
statute would bind them.

The rule against the delegation of legislative pow-
ers should not now be relaxed. We are going
through a transition from the state of almost unre-
stricted individual freedom, under which we have
achieved our greatness, to a condition where almost
every phase of human activity is subject to regu-
lation by some administrative officer. The process
is inevitable, but it is full of danger. If it benot
jealously watched and carefully controlled, it may
well result in a bureaucratic tyranny destructive o
business, destructive of initiative, destructive of t e
freedom, of the individual prosperity and of the hap
piness of our people. We know that a modern
state cannot be conducted without delegating O
subordinate officers a large measure of authoriy
in connection with subjects which might be ac
upon directly by the Legislature in a less co
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plicated community. Such delegation, while it
is always vexatious, is not disastrous so long as
the rules under which the delegates must proceed
are prescribed by the Legislature itself. When,
however, the delegates are granted a power to be
exercised in their own discretion without con-
trol by any principle laid down by the Legisla-
ture, we have a situation productive of something
more serious than mere annoyance. We have
atyranny under which the substantial rights of the
citizens are committed to the whim of officers from
whose action no appeal can be had, since there is
no rule according to which the validity of their ac-
tion can be judged. Such a delegation is not neces-
sary to the conduct of a modern State—witness the
fact that the rule against delegation has stood un-
challenged as a part of our fundamental law up to
this day without impairing the operation of govern-
ment. Some States have relaxed the old rule, have
closed their eyes to the danger involved in the rapid
and ever accelerated progress of official interference
with economic law and human life and action.
There are States which have cast aside the chief
safeguard against the abuse of this process—the basic
rule requiring that the Legislature itself must lay
own a definite principle for the guidance of those
o whom it delegates its regulative power. The

ate of hew Jersey has not yet followed their ex-
atnPle nor should she do so.

I1.

he proposed merger does not con-
1913 Aapter 15 ot tlie Laws of

Oha&% ing *°r PurBbses nly that
Ber 1656 the T aws oF 1915 1w Tox e Someis
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tutional by reading into it a provision to the effect
that the Commissioners shall consent or refuse to
consent according to whether or not the proposed
merger complies with the affirmative requirements
of the General Corporation Law as amended, the
proceedings of the Commissioners should be st
aside because they committed errors of law in arriv-
ing at their conclusion that the proposed merger
does not conform to the requirements of the Gen
eral Corporation Law.

The first ground on which the Commission based
its refusal to consent was that the proposed merger
would not have “ assets behind its securities in
amount sufficient to conform with the requirements
imposed by the State upon companies newly incor-
porating under its laws” (p. 7).

The Commissioners suggest that in this respect
the terms of the proposed merger are in conflict
with Chapter 15 of the Laws of 1913. They say
(p. 19) that the corporation formed by the mergeris
a new corporation and suggest that its stock is
issued in purchase of the property of the merging
corporations and that this is illegal unless the prop-
erty purchased is equal to the par value of the stock
issued. This position is not sound. A new corpo-
ration was not created by the merger. It is pro-
vided by Section 104 of the General Corporation
Law of New Jersey that “ Any two or more corpo-
rations organized or to be organized under any law
or laws of this state for the purpose of carrying on
any kind of business of the same or a similar nature,
may merge or consolidate into a single corporation,
which may be either one of said merging or
consolidating corporations, or a hew corporation
* * *) jn pursuance of this statutory authority
the agreement of merger expressly provided tha
no new corporation should be formed, but tha
one of the pre-existing corporations should e
merged into the other pre-existing corporation,
viz., that the American Malting Company shou
be merged into the old American Malt Corporation.



The agreement Of merger and consolidation pro-
vides that: “* * * American Malting Com-
pany shall be and the same hereby is merged
mto and consolidated with said American Malt
Corporation, and American Malt Corporation does
hereby merge into and consolidate with itself said
American Malting Company” (p. 47). Nor was there
any issue of stock in purchase of property. As to the
present holders of American Malt Corporation stock,
who will hold 98 per cent, of the capital of the con-
solidated corporation, the merger agreement pro-
vides on page 5: “ All present holders of stock of
American Malt Corporation shall continue to hold
the same certificates of stock, preferred and com-
mon, which they now hold, and such certificates
shall represent a like number of shares of the same
class of stock of the Consolidated Corporation” (p. 49).
As the corporation remains the same, the physical
certificates remain the same, and the holders
remain the same, this stock cannot be said to have
been “ issued ” as a result of the merger. As to the
remaining two per centum of stock of the con-
solidated American Malt Corporation which is to be
issued to holders of American Malting Company
stock other than American Malt Corporation, the
6rger agreement Provides (pp. 49-50): “ Each and
ry of the outstanding shares of stock of
MaUinS Company, except those owned

Maltin6n In the treasuiT of said American

MHIt ng Com%)any and thofse owned by American
fTLa” PratlOn” shall be forthwith exchangeable

n’  “’nvertihle into, the stock of the Consolidated

an issnp etG. This assuredly did not constitute
ro putchal, 0Tih 1 PUr*hase of ProR 'ty- "“'here was
a unification fhg ass'itsot a“y company; there was
the 2 npr the fcwo owner companies. Even
&aresRvhirt ntUm °f American Malting Company
“ Purchased™ “ it *7 ef chanSed was not to be

exchange Was t0 be ) ~ by the
when it IV8»temporary certificate is extinguished

“ 1B exchauSed ior a permanent one. The
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merger does not fall within the letter or the
spirit of the provision of Chapter 15, Laws of
1913, that “ Any corporation formed under this
act may purchase property, real and personal,
and the stock of any corporation, necessary for its
business, and issue stock to the amount of the value
thereof in payment therefor,” because there is o
purchase of property and no real issue of stock. It
should also be noted that the provisions of Chap-
ter 15 are general in their nature, while the
provisions of Chapter IT of the Laws of 1913 specif-
ically authorizing a consolidated corporation tobase
its stock issue on the stock of the component com
panies, are particular and would therefore override
the provisions of Chapter 15, even if they could be
so interpreted as to apply to a case like the present
merger.

Chapter IT, Laws of 1913, might easily have pro-
vided that “ The consolidated corporation may
issue capital stock, either common or preferred to
an amount not exceeding in par value the value of
the net assets of the merged corporations, to the
stockholders, etc.” The statute contains no such
provision. On the contrary it expressly provides
that “ the consolidated corporation may issue
capital stock, either common or preferred, or both,
to such an amount as may he necessary, to the stocky
holders of such merging or consolidating corpora-
tions in exchange or payment for their original
shareéi in the manner and on the terms specified
in the agreement of merger, or consolidation, which
may fix the amount and provide for the issue o
preferred stock based on the property or stock o
the merging or consolidating corporations conveye
to the consolidated corporations, as well as upon
money capital paid in.”

Could there be a clearer statement that in the cae
of mergers the amount of the new stock may e
“ based on” the amount of the old stock a
which it is issued “ in exchange.” The very M
that the statute provides in the disjunctive tha
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new stock may be “ based on the property or stock
of the merging corporations ” shows that the pos-
sibility of a discrepancy between the assets and
capitalization of the merging corporations was con-
templated. And it is to be noted that the words
“or stock of the merging or consolidating corpora-
tions” must mean “ outstanding shares of stock.”
It cannot mean the stock in trade or the stock of
other companies owned by the merging corpora-
tions, for either of these would be included in the
preceding word “ property” and the words “ or
stock” would become tautological and unnecessary.
The words “ based on” must mean “ equal in par
value to.” That is the common meaning of the
phrase in such a context; no other reasonable
meaning is apparent; and the words obviously
mean this when they refer to the property of
the merging corporations and the money capital
padin. The meaning of this Chapter is the same
as that of Section 71 of the New York Railroad
Law, which provides:

" But in no case shall the capital stock of
the corporation formed by such consolidation
exceed the sum of the capital stock of the

corporations so consohdated at the par value
thereof. ”

our own case

* «VE, uuc cA”nange of securi

les in the case of a merger differs greatly
rom original issues of securities to subscribers,
e statutes designed to prevent overcapitaliza-
on are not generally retroactive. Public policy
n° commonly believed to require an attempt

AT °Wh securiti<* already outstanding. The

ven ion of an%further overcapltahzatlon is the
fiark at whirh t m....
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consolidating corporations.” Any rule more strin-
gent than this is equivalent te going back into the
past and requiring the scaling down of securities
already in the hands of the public. It may be
argued that the par value printed upon shares of
stock is of no importance,—that no investor isin-
jured by the scaling down of his stock as long as
his relative proportion remains unchanged. It is
impossible, however, to make the holders of secu-
rities sympathize with this view. The problemati-
cal advantage of a retroactive attempt to scale
down securities issued in the past cannot be
weighed against the disturbance and outrage
to the sensibilities of the investors which would
result from such a course. In this case the
capital of American Malting Company was reduced
from thirty to fifteen million dollars. But the
Commissioners say to us “ That is not enough.
You are debarred from destroying your holding com-
pany, from getting rid of your costly duplication
of organization, from avoiding double taxation,—
you are forever debarred from the ordinary corporate
right of merger, until you go back into the past and
scale down your previously issued stock to a pomt
where you can show by affirmative proof that it is
equalled dollar for dollar by the assets.” This not
only does violence to the words of Chapter IT, but
to that wise legislative policy, which decrees not
punishment for overissues in the past, but preven-
tion of over issues in the future.

But it has been argued that if mergers are per-
mitted under Chapter 17 of the Laws of 1913 with-
out proof that the assets of the merged company
equal its proposed capital dollar for dollar, it will be
possible by going through the form of a merger to
evade the general rule against the issue of stock for
less than par contained in Chapter 15 of the Laws
of 1913. This argument overlooks two facts. First,
it is not contended that under Chapter 17 of the
Laws of 1913 merging companies may issue stoc
in excess of the capital of the merging companies.
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Such a contention would be inconsistent with the
provision that the stock of the merged company
may be “ based on” the stock of the merging com-
pames. All that is contended is that under this
chapter the stock of the merged corporation may
be equal to the stock of the merging companies,
just as the stock of a merged company formed
under Section 71 of the New York Railroad
Law may be equal to the stock of the merging
corporations. Under such a construction the chap-
ter could not be used as a means of evading
the rule against overcapitalization (Section 71
of the New Fork Railroad Law has not re-
sulted in any defeat of the rule against over-
capitalization by indirection). Secondly, it is not
contended that the process of merger validates any
stock which may have been invalid before the
merger or renders fully paid any stock which may
not have been fully paid before the merger. The
stock of the American Malt Corporation which was
outstanding before the merger will merely continue
in the hands of the same holders after the merger.
It cannot be contended that taking in the Malt-
ing Company relieves the previous holders of the
Mt Corporation stock from the obligation to pay
up any unpaid portion of their subscriptions. The
sare thing is true as to the small amount of stock
which will be issued in exchange for and in ex-
mguishment of the scattered 2 per centum of
merican Malting Company stock.
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The plan of merger and consolida-
tion is not unfair to the preferred
stockholders of American Malting
Company.

The difference of view between the appellants
and the Board of Public Utility Commissioners on
the question of whether the plan of merger is
fair to the preferred stockholders of American Malt-
ing Company does not depend upon any disputed
question of fact. The difference between the parties
arises from divergent views of the law. The de-
cision of the Board that its consent should be with-
held upon the ground of unfairness, is based first
on the proposition of law that it has a right to con-
sider the question of fairness, and second, on afail-
ure to recognize the proposition of law that the
American Malting Company is by the merger dis-
solved, and that the rights of the security holders
of American Malting Company under the merger
are identical with their rights on dissolution.

Passing upon the fairness of mergers to stock-
holders and enjoining such mergers if unfair isboth
in its nature and by tradition a judicial function.
It is hard to conceive of a more typical exercise of
equity power. Suppose the legislature should pur-
port to delegate to the Board of Public Utility Com-
missioners power to entertain the complaint of any
person who considered himself to have been de-
frauded of property by a corporation and render
judgment against the corporation directing it to
restore such property. Would it not be plain that
such a statute was an unconstitutional delegation o
judicial power? A fortiori, is it not plain that sue
a result should not be reached by construction when
it is not required by the terms of the statute? ®
Board’s construction of Chapter 19 would trans @
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to the Board of Public Utility Commissioners power
to entertain the complaint of any dissatisfied stock-
holder, and after a hearing conducted by laymen
without any regard to the rules of judicial procedure
ar evidence or to burden of proof, to render what 1is
in substance a judgment or decree enjoining the
corporation from proceeding with 1its merger.
The phraseology of the statute should not be
allowed to divert us from its substantive
effect. The construction for which the Board
contends just as plainly confers upon the
Public Utility Commissioners one of the important
and long recognized powers of the courts of equity
aswould a statute conferring upon a board of com-
missioners jurisdiction to entertain suits for fore-
closure or specific performance against corporations.
Not only is such a step contrary to the fundamental
principles of constitutional law, but it is fraught
with a very real danger. It substitutes for the per-
fectly adequate proceeding in equity a proceeding
before a board which under the law may be, and
probably will be, composed in whole or in part of
laymen unskilled in the exercise of the judicial
function, untrained in the difficult business of ascer-
taining the truth from evidence. If the process of
certiorari and mandamus is held to give the courts
plenary power to review both as tG law and facts
ke proceedings of the Commissioners, there will in
all cases involving the indefinite matter of fairness
ean appeal to the courts, and we will have accom-
pished nothing by our infringement of the consti-
u lon save addition of one more court to the
series through which a final adjudication is now
? jllned- If a plenary review both of questions of
ac and law is not permitted to the courts, then the

la/n COnducting “he su” equity before the

.y . onimissioners will be irremedial error and in-
Justice.

Iu the words of the United States Supreme Court
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in Chicago, etc., Ry. Go. v. Minnesota, 134 U. S,
418 :

“* * * Tt deprives the company of its
right to a judicial investigation, by due pro-
cess of law, under the forms and with the
machinery provided by the wisdom of succes-
sive ages for the investigation judicially of
the truth of a matter in controversy, and
substitutes therefor, as an absolute finality,
the action of a railroad commission which, n
view of the powers conceded to it by the state
court, cannot be regarded as clothed with
judicial functions or possessing the machinery
of a court of justice.”

Passing from the right of the Public Utility Com
missioners to consider the fairness of the plan to
stockholders and turning to the question of whether
the plan is in fact unfair to preferred stockholders
of American Malting Company, the appellants sub-
mit that the failure of the Public Utility Commnis-
sioners to find that the plan is fair is based on the
failure of the Commission to recognize the proposi-
tion of law that the American Malting Company is
dissolved by the merger and that the rights of its
security holders are to be determined accordingly.
The merger will dissolve American Malting Com
pany. Two-thirds of the stockholders of a company
have a right to dissolve their company by merge
just as they have a right to dissolve it by liquida-
tion. They have exercised this power and the ques-
tion of fairness as between the preferred and com
mon stockholders is to be determined by considering
their rights on dissolution. In the case of (bigate
v. United States Leather Co., 73 N. J. T2, we
find an effort to mefge the United States Leat e
Co. into the Central Leather Co., extinguishing
the name and organization of the former and per
petuating the latter, just as in the present case we
have by the express terms of the merger afreemen
a continuation of the Malt Corporation an(La,|
tinclion of the name and organization of tbeMa mg

K.>d



25

Company. In the Colgate case certain preferred
stockholders contended that the merger agreement
was unfair because it did not preserve their right to
have the accumulated back dividends on their stock
pad out of the accumulated profits of the United
States Leather Co. In response to this the propo-
rents of the merger claimed that the profits had
been set aside as working capital and were not
therefore subject to the payment of dividends
o the preferred stock. Vice Chancellor Emory
disposed of this answer and sustained the ob-
jection of the preferred stockholders on the
express ground that the merger worked a dissolution
of the United States Leather Co. and that the res-
ervation of profits as working capital did not hold
good in case of dissolution. He said on page 95 that
ke reservation of profits as working capital “ is not
jo be held to affect or control the right of the pre-
ered stockholder, on the termination of the busi-
ress of the company by dissolution otherwise than
y iquidation, * * and further that “ The
provision that the charge for the unpaid dividends
“upon the earnings ‘ prior to the claim of the com-
on stock’ includes, in my judgment, and so far as
da,UnPf divi(Jends are concerned, a priority to any
asvSn fdfRicommon stock in any contingency and
on dissolution by consolidation as in any

er contingency not specified”; and on page 96
tion triG? stockholders have, on the termina-
te J  ef)usiness by the consolidation, the right to
mereer’Hn 1etCA is settled law that where a
and tranufo r0"n -P36 orSanization of a corporation
the mpo- * a i8properfcy  an°bher corporation,
Moody afid a/li3solution' As Mr. Justice
ABU S 236 oc”es’r Railway Co. v. Rochester,

out tfficS £ 1on WithOnt shareholders, with-
Pronertv wifi! its business, without

ouththey X ht Tawkily, o dSS RSty

New Jersey State Library
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solved by the operation of the law which
brings this condition into existence.”

In Central Railway Company v. Georgia, U
B.j 665, Mr. Justice Strong in speaking of the disso-
lution of companies by merger said:

“ Whether such be the effect or not must
depend upon the statute under which the
consolidation takes place, and of the mtention
therein manifested.”

In our case the statute (Sec. 104, General Corpor-
ation Law), provides:

“ Any two or more corporations organized
or to be organized under any law or laws dof
this state for the purpose of carrying on any
kind of business of the same or a simlar
nature may merge or consolidate into a single
corporation, which may be either one o
said merging or consolidating corporations, ar
a new corporation.”

The merger agreement provided on page 3 State
of the Case, page 47, that the single corp°ra”m
should be the pre-existing American Malt Corpora-
tion.* In other words, two-thirds of the stock-
holders of American Malting Company, in pursu
ance of the power conferred upon them byte
statutes, entered into a merger agreement whc
provided that the American Malting Company
should be dissolved by merger, that there shou m
the words of Vice-Chancellor Emory be a dissou
tion by consolidation.” s
W hen this proposition of law is recognized i
comes patent that the merger agreement is no on
fair, but extremely favorable to the preferre so
holders of the American Malting Company- *
present dissolution by liquidation of the wnff* A
Malting Company the preferred stock won
entitled first to the $2,141,884.49 of surp us IR



This right 1s expressly reserved to them under the
merger agreement, so that in respect to this right
they neither gain nor lose by the proposed merger
(p. 0 and 51). The preferred stockholders would
mnaddition be entitled to share in the remaining
assets equally with the common stockholders. They
enjoy no preference except as to dividends (p. 31).
Testimony before the Board showed, and the Board
mnits opinion (p. 9) seems to find, that the tangible
assets of the Malting Company amount to $9,234,000
exclusive of good will. On a dissolution, of course,
the good will would be of little value. Striking from
the 19,234,000 of tangible assets the $2,141,884.-49,
represented by surplus, we have remaining $7,092,116
to be divided equally among the preferred and
common stockholders. This would yield the pre-
ferred stockholders $3,546,058. The proposed plan
givesthem a preference as to principal, which would
cover the entire $7,092,116 of tangible assets (p. 38).
In other words, the preferred stockholders of
American Malting Company enjoying no preference
asto assets, have only a fifty per cent, interest on
dissolution in the capital of the Malting Company.
Fairness requires that this proportionate interest
ghall be preserved in the merged company. As a
matter of fact, their proportionate interest is in-
creased in the merged company. Instead of a fifty
per cent, interest in the American Malt Corporation,
the preferred stockholders will have an interest of
915 as they will hold $9,000,000 out of the $15,000-
(000 of authorized stock.
Imost P per cent, of the preferred stock of the
ating Company has already been exchanged for
Pe. f red sl°~k of the Malt Corporation at the ratio
0 f 00of the old stock for $62 of the new (pp. 24
Nearly 98 per cent, of the common stock
e Malting Company has already been exchanged
.?®on stock of the Malt Corporation at the
Auoo  $100 of the old stock for $44 of the new (pp.
an 25). The merger agreement provides that
“naming one per centum of Malting Company



preferred stock and the remaining: two or three per
centum of Malting Company common stock shall be
exchanged for Malt Corporation stock at precisely
the same ratios (p. 50), so that 90 per cent, of the
preferred stock of the Malting Company has accepted
this plan by actually making the exchange. This
voluntary and almost unanimous action by the pre-
ferred stockholders is the strongest and most con-
clusive argument in favor of the fairness of the
plan. The stock of American Malting Company
when the process of exchange for stock of the
Malt Corporation was begun was very widely
scattered. It was an active stock freely dealt in on
the market. The deposit of stock with the Stand-
ard Trust Company began in 1903. The stock-
holders’ list compiled for the annual meeting of 192
shows that there were at that time 1,337 holders of
record. The concurrence of more than ninety-eight
per cent, of the stock so held cannot be waived aside
as insignificant. Never could there be a stronger
case for the application of the language of the Court
of Errors and Appeals found in the case of Berger v.
United States Steel Corporation, 63 N. J. Eq., 89
where Van Syckel, Jspeaking for a unanimous
court, said:
“ In presence of the fact that over99per
*cent, of all the stockholders in attendance at
the meeting, personally or by proxy, vo'e‘!
favor of the resolution, it cannot reasona y
be expected that the court is impressed wr
the belief that the complainant will suitera y
substantial injury by the consummation
the scheme. Nevertheless, if it appears
the proposed action is without legal autnoi ,>
the complainant cannot be denied ther
which she seeks; but, in passing
controversy, the greatest care must be(0 |,
that this overwhelming majority of the
holders are not deprived of their rigtits y
very few dissentients.”

Vice-Chancellor Emory said in the memoran
which appears on page 865 of the record in o
v. United States Leather Company et al, supr ¢

“ 1 have got to take into account the qu
tion of the status of both sides,
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venience of the parties, and it seems to me
that in this case any business injury to the
preferred stockholder would be entirely out-
weighed by the general loss to the entire body
of the stockholders by reason of preventing
their acting on this agreement, if they choose
to carry them through.”

Isit not obvious that no injury is done to the
holders of the outstanding 1-1/2 per centum of
Milting Company stock, and a fortiori to the
twenty-five shares actively protesting, which can
for a moment be weighed against the damage which
isbeing done to the entire body of stockholders by
the holding up of the merger?

It has been argued that the merger is unfair to
the preferred stockholders of the American Malting
Company because it does not give the preferred
stockholders a right to enforce their claim for accu-
mulated unpaid dividends against any fund except
the present surplus of the American Malting Com-
pany. This argument is unsound as a matter of
law. The first response to the objection is that in this
regard the present merger agreement follows exactly
t e merger agreement which was approved by Vice-

ancellor Emory in the case of Colgate v. United
Mates Leather Co., 73 N. J. Eq., 72, 75 N. J. Eq.,

29 The provision reserving the right of preferred
thC °1"er8 afainst the surplus accumulated at

edate of the merger is found on page 51 of the
punted State of the Case. The provision preserving

erights of preferred stockholders as to unpaid
Jidends m Colgate v. United States Leather Com-

A Is °und on pages 820-821 of the record in that
* It reads as follows:
{3 %* %*
oW 1 ,, But the owner of such share or
ar>es, ¥at retain and be deemed to retain,
affim 76 sai(” certificate shall continue there-
in?! *T esenf and shall be deemed to
conpM*’ kle sare or shares so far as

Hf?entl n?lil-tu%gvfg% tﬂg}ﬁolﬁl e%}ﬁere

and or receive from The United States



Leather Company or the Central Leather
Company any money, value or thing by reason
of dividends accrued and unpaid upon the
said share, and so far as concerns any lawful
right whether past, present or future, of sad
holder in or by reason of the surplus or sur
plus earnings of The United States Leather
Company accumulated at the said time when
this Agreement shall so take effect, or at any
time theretofore, or in or by reason of the
money or property of which such surplus ar
earnings shall then consist, or shall at any
time theretofore have consisted, or which
such surplus earnings shall then represent, ar
shall theretofore have represented; and there-
after the holder of such certificate shall,
with respect to such accrued and unpad
dividends, surplus and surplus earnings, and
the money or property of which such surplus
or surplus earnings shall consist, or by which
they shall be represented, be and be deerred
to be the holder of such share and not to hawe
waived any lawful right whether pa.st, present
or future, whether against The United States
Leather Company or the Central Ieather
Company or otherwise, with respect to such
dividends, surplus earnings, money or prop-
erty, but shall be and be deemed to be entitled
with respect thereto to enforce and exercise
such right without prejudice by reason of such
receipt of securities of the Central Ieather
Company in satisfaction of the principal ar
par of said share or shares. No holder ot a
share or shares of the preferred stock ot Ih
United States Leather Company on a certi-
cate for which shall have been signed
memorandum in the foregoing provision ne
tioned, and on which bonds and s"ar®
preferred stock of the Central Leather
pany shall have been delivered as tneim
mentioned, shall be entitled to rec® n
said $23.50 per share in par value ot b0,
Stock of the Central Leather Companyl
ceivable as aforesaid upon

endorsed in blank for transfer ot as

said Preferred Stock of The United
Leather Company) or any part of sai J )
or to receive anything further by re

said principal or par of such share o

of The United States Leather Company.
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The second and conclusive response is that this
merger works a dissolution of the American Malting
Company, so that obviously the preferred stock-
holders are not entitled to recourse for their back
dividends to any fund except the surplus accumu-
lated to date. . N\ Ky

The remaining reason suggested by the inter-
venor for considering the merger unfair to preferred
stockholders, a reason not adverted to by the Utility
Commissioners, is that the merger does not ex-
pressly reserve to the preferred stockholders any
right to sue the directors of the American Malting
Company for any dividends which they may have
peid out of capital.

There is no reason to believe that any stockholder
now has such a right of action, nor to believe that
if hehad such a right the merger would cut it off.
Theright to recover from directors the amount of

ividends paid out of capital is a corporate right.
It is a mere incident that it is enforced by the
stockholders directly. The merger agreement pro-
vi es that all the rights of both merging companies
ghall vest in the Malt Corporation. If the Malting

ompany has a right of action against its directors
or pa) ing dividends out of capital, that right passes
under the merger agreement to the Malt Corpora-
jon. Nor can we find any authority for the belief
a a stockholder by accepting the securities of
e consolidated company loses his power to insist
Procedureon the enforcement hy the

direct Cmpany O0f this riSlifc. aSainst fcha
am>a’S  '-'ounsel are unable to find any merger

for nrent w"ere,a right to sue the directors
exidJiment °f dividends out of principal has been
rai?ilU ?S¢7ed tO0 stockholders, though in all

«a lly the pribUUylL sach
is nothin» ii ~Xist' In the Present case there

to %VﬁS . the record or outside of the record
uas aze rse a be].lef that the company

Pad out nf Tuy ngnc to recover dividends
¢ fcaHtal- In the early history of the com-
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pany, when the personnel of its management wes
different, dividends were paid on preferred stock ot
of capital. They were recovered back in the e
of Appleton v. American Malting Company, 6 N
J. Eq., 375. Since that time the management hes
exercised scrupulous care to restrict its dividends
within the annual net earnings. The intervenons
argument is based on the supposition that a company
overcapitalized in the beginning can never paya
dividend until it has accumulated earnings sufficient
to make its assets equal to its original capitalization.
This is erroneous.

In Goodnow v. American Writing Paper (b, B
N. J. Eq., 692 (Court of Errors and Appeals) the

Court said:

“ Under the act of 1896 there was room to
contend that the words ‘ net profits] were in
tended to be synonymous with the wod
‘surplus’; the language used was ‘fronr'the
surplus or net profits.” Under the act of 194
this contention is no longer possible; the lan
guage used is ‘ from its surplus, or from the
net profits.” The evident intent of the change
1s to point out two funds from which dividends
may be made, s e

A}ithough the change in language dicates
that the legislature made a distinction De
tween surplus and net profits, it does not o
essarily follow that net profits mean
difference between gross earnings and
may be called operating expenses, such pto
may be called annual profits, and it
that by net profits the legislature njj
net profits upon the whole of tne
pany’s business from its organizatio' °
either of these meanings »; g jft
the declaration of the present dm
justified. There was an excess of 8if se w:
ings over the operating
rent year, and the value of the P][e with
exceeded the value of the actual ass
whnicn tne company uegau .
complainant contends, however, thatti *
‘net profits’ is used in neither of t . e
but in the sense of an excess of
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pf the present assets over the par value of
the capital stock issued and outstanding; and
the claim is that since that stock was issued
for property at a gross overvaluation, there
can be no dividend until the difference be-
tween the actual value of the property and
the value at which it was taken over is made

* *
v s PO Gy 170 served by the

prohibition of Section 30 is to prevent the
frittering away of the actual assets with
which the company is to do business, not the
nominal assets which it has never received
and for which it still has a claim against the
subscribers for unpaid stock.”

IV.

The merger does not conflict with

Section 18 of the General Corporation
Law.

The third objection taken by the Board is that
owing to lack of proof they cannot finally pass on
t e question of whether the amount of preferred
stock contemplated by the merger may not exceed
wo thirds of the total capital paid for in cash or
property, and therefore be in violation of Section 18

. f General Corporation Law of New dJersey
pnion, p. 10). The same considerations which
Py to the objection of overcapitalization apply
R N ecton- N° statute provides that the
iiw V 1l con8eut or refuse to consent accord-

* Ow ether the capital of the proposed merger

8 ?es nOt e provisions of Sec-

sarbh 1 °f the General Corporation Lav/. That
kv einS general 1n its terms, would be modified

Purpo”71Si0nS °f Chapter 17’ Laws of A
besnp tM  © prevent a consolidated company from
g eamount of its stock on the amount of the



stock of its component companies. Moreover Sec-
tion 18 refers only to increases of preferred stock.
There was in this case no increase in preferred stock.
The net result of the consolidation is shown by the
record to have been that the outstanding preferred
stock was to be very much reduced, while the assets
were to remain the same so that the merger was to
result in a betterment of the ratio which Section 18
seeks to preserve. It is doubtful whether there was
in our case anything which can properly be called an
issue of preferred stock, 99 per cent, of the pre-
ferred stock merely continues to stand in the hands
of its old owners, as to the remaining 1 per cent.,
American Malting Company having been merged
into the American Malt Corporation, the issue of
new certificates to the holders of American Malting
Company stock was in reality not an issue of stock
but merely a change in the form of the instru-
ments evidencing existing rights.

V.

American Maltingl Company and
American Malt Corporation were or-
ganized for the purpose of carrying
on business of a similar nature
within the meaning of Section 104 of
the General Corporation Law.

At the end of its opinion the Board, although it
does not pass upon the question, suggests as a fur-
ther reason for refusing its consent to the merger,
doubt as to whether “ The property of the Malting
Company is cognate in character and use to the
property used or contemplated to be used by t e
Malt Corporation in the conduct of its own propel
business.” Presumably this objection refers to Sec-
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tion 14 of the General Corporation Law which pro-
vides that “Any two or more corporations organized
or to be organized under any law or laws of this
state for the purpose of carrying on any kind of busi-
nessof the same or a similar nature, may merge, etc.”

Upon this point the opinion of the Court below
was favorable to the appellants.

The General Corporation Law of the State of New
Jersey provides for the organization of corporations
for all lawful purposes with certain definite excep-
tions. No provision of the law and no policy of
the state forbids the organization of a corporation
to transact at the same time several different kinds
of businesses. The provision of Section 104 of the
act, therefore, cannot be intended to enforce any
public policy against the transaction of heterogeneous
businesses by a single corporation. Its object must
be to prevent stockholders who have taken shares
on the understanding that they are engaging in one
business, from being forced by merger into partici-
pation in a business of some different kind, iu other
words, to prevent a violation through the process
o merger of the contract which a stockholder
makes with his corporation upon subscribing for

This contract is dependent upon the terms

the company’s charter and not upon the com-
pany s habit of doing business. No one would con-
. .or a moment that a stockholder’s rights are
mnpaned when the corporation in which he owns
oc egins to transact a business which it has not
mer y carried on, but which it has always by its

ther"r authorized to carry on. There can,
a -’ . no invasiou of the stockholder’s rights
tion”o/ j/”~ ement of the rule laid down in Sec-
therho / ~eneral Corporation Law when all

sane  'Dfl PPwers of merging corporations are the
panvanH fC arkXS°fthe Araerican Malting Corn-

Pages 9 and 367 Ma,t CorPoration occur at
chartersok  /  °f fche record respectively. Those
Were idonf-" P°wers of the two corporations

100 except for the fact that the Amer-
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ican Malt Corporation was given certain powers
as to the acquisition, of securities in American
Malting Company, which, of course, were mt
expressly given to the American Malting Company
itself. It is to be observed that the very fact
of merger, which extinguishes the American Milting
Company, will forever make it impossible for the
American Malt Corporation to exercise the power re-
ferred to. Of course, it cannot acquire or deal with se-
curities in the American Malting Company afterthat
company has ceased to exist. The charter powers of
the two companies are, therefore, for the purposesof
this merger, absolutely identical. Even when the
practice of the companies as opposed to their char-
ter powers is considered, it will be seen that mo
right of any stockholder is being impaired. The
stockholders of the American Malting Company
were directly engaging in the business of manufac-
turing malt. As stockholders of the American Mt
Corporation they will still be engaging directly in
that business. The stockholders of the American
Malt Corporation were engaging indirectly in the
manufacture of malt through a subsidiary corpora
tion. The nature of the business in which they wil
be engaged, the measure of their rights and hahih-
ties, the factors which will control the success a
failure of their enterprise, will be precisely the sare
after the merger. The only change from thar
point of view will be that the machinery through
which they transact their business will be rendered
less cumbersome and less expensive by the elimna-
tion of a holding company. No one can read the
discussion in Colgate v. U. S. Leather Co., 75 N J
Eq., 229, without realizing that the present case lies
far within the line of the statutory requirements.
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VI.

The objects of the merger are
worthy.

The results sought to be accomplished by this
merger are in absolute accord with the policy of the
recent corporate legislation in this State.

The merger will result in the elimination of a
holding company and this is its chief purpose; the
recert legislation in this State leaves no doubt that
holding companies are viewed with disfavor. If
any other course can be justified in law, public of-
fidals should be loath to set themselves against a
corporate proceeding, the main object of which is to
do away with a holding company.

Furthermore the merger will result in a sweeping
and drastic reduction in the capitalization of this
business. The capitalization is reduced from $30,-
(000,000 to $15,000,000. It is no easy task to induce
upwards ot 1,200 security holders to submit volun-
tarily to such a scaling down of the par value of.
their holdings. The consents of these stockholders
represent a vast amount of patient effort on the part
of the officers and directors of the American Malting

ompany,all of which has been expended for the pur-
poee of complying with the policy of the lawTrespect-
ing capitalization. We submit that a voluntary re-

capitalization of a going business from

» 00,000. to $15,000,000., with the object of bring-
InS the capitalization into conformity with the
poicy of the statutes is an undertaking which should
excite the commendation of every official charged

dJ Aministration of the law. But in this
stead Public Utility Commissioners, in-
resntP® | 8eriou®ly account the beneficent

fit A ? brought about by this merger, has seen
these broad considerations with the

tion of T ark idle objects are “ in the direc-
sa er and sounder management,” and has
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refused its consent on technical grounds. Instead
of welcoming a plan designed to eliminate ahdd
ing company they doubt whether an operating
company and a holding company can merge; in
stead of welcoming a plan contemplating a reduc-
tion of $15,000,000, in the -capitalization of ths
business, they reject the plan on the ground thet
the reduction is not sufficiently drastic.

The effect of the Board’s refusal to approve the
merger will inevitably be that the holding company
will continue, the business will remain capitalized
at $30,000,000, and an honest and laborious effort
on the part of these two corporations to bring thar
affairs into conformity with the policy of this Sate
will have been frustrated.

VII.

For tli© reasons given it is respect-
fully submitted that the judgment
appealed from should be reversed
and the order ofthe Board of Public
Utility Commissioners should be set
aside.

Respectfully submitted,

Lindabury, Depue & Faulks,
Attorneys for Prosecutors-Appell'

Elihu Root, Jr.,
Silas W. Howland,
Frederick J. Faul ks,

Of Counsel.

June Term, 1914.
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Statement of Facts.

ndJuly 23,1913, a majority of the directors of the
Anrerican Malt Corporation and of the American
Mhlting Company, corporations organized under the
General Corporation Act of this State, entered into an
agreairent of merger and consolidation providing for
the merger of the American Malting Company into
the American Malt Corporation.

This agreement was approved at special meetings
of stockholders by the holders of more than two-thirds
of the stock of each Of the corporations.

Thereafter application was made to the Board of

ublic Utility Commissioners under Chapter 19 of the

a's 1713 for approval of the proposed merger,

oapplication was dismissed and approval denied.
e grounds assigned for dismissing the applica-
an” denying approval are set forth in a report

a e by the Board, which appears in the printed case
at Page 6.
ceed”o”  cer”orari 1° review and set aside the pro-
Court” B°ard was granted by the Supreme
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On the return of the writ the order of the’ Board
was affirmed.

The Prosecutors-Appellants appeal from this judg-
ment.

Points.

I.

The statute under which the application was nmock
and its constitutionality.

The statute under which application was made by
the prosecutors-appellants to the defendants-appel-
lees (Chapter 19 of the Laws of 1913) is a supple-
ment to the General Corporation Act. Its second sec-
tion provides :

“Before any merger of corporations can ke
made, the approval thereof in writing of the
Board of Public Utility Commissioners of ths
State shall be obtained by said corporations, and
filed in the office of the Secretary of State with
the names of the directors of each of said cor-
porations which assent to the merger.”

This statute is attacked by the prosecutors-appel-
lants as involving an unconstitutional delegation of
legislative power.

In answering this attack it is admitted
power to create and control corporations is a légste
tive power and that this power, with certain limta
tions upon its exercise, is by the Constitution cm
mitted to the Legislature, by Act IV ., Section 7, P4
.graph 11, which provides that, “the legislature ste
pass no special act. conferring corporate powers, .
they shall pass general laws under which corporation
may be organized and corporate powers of every *
ture obtained, subject, nevertheless, to repeal Of
ation at the will of. the Legislature.”

It is further admitted that the power to
a corporate 'power and that the provision or
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regulation of, corporate mergers is, therefore, com-
mitted to the Legislature.

It 1s likewise admitted that a purely legislative
power cannot be delegated by the Legislature to any
other body or authority.

Cooley, Constitutional Limitations (7th Ed.) p.
163:

“One of the settled maxims in constitutional
law is, that the power conferred upon the Legis-
lature to make laws cannot be delegated by that
department to any other body or authority.
Where the sovereign power of the State has lo-
cated the authority there it must remain; and by
the constitutional agency alone the laws must be
made until the constitution itself is changed. The
power to whose judgment, wisdom and patriotism
this high prerogative has been intrusted cannot
relieve itself of the responsibility by choosing
other agencies upon which the power shall be
devolved, nor can it substitute the judgment, wis-
dom and patriotism of any other body for those
to which alone the people have seen fit to confide
this sovereign trust.”

It is, however, contended that this fundamental
principle is applicable only to powers purely legis-
ative, and that while the power to make a law can-
not be delegated, power to determine some fact or
sate of things upon which the lawmaker intends to

a’tion depend, can be delegated,
ds_distinction is fundamental, and is uniformly\

thet*ft21d VS Q-ark' 143 U' 649 (1891) U was held
act f n aUth°rity red upon the President by

intr’d °n”ress ~Pend by proclamation the free
anv® ' °n  su8ar>etc., when he was satisfied that
upon”h.Produ(anS such articles imposed duties
State e a8ricultural or other products of the United

>w ich he may deem to be reciprocally unequal
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or unreasonable, was not open to the objection that
it unconstitutionally transferred legislative power.
Mr. Justice Harlan, delivering the opinion-of the
majority of the court said (692) :
“That Congress cannot delegate legislative
power to the President is a principle universally
recognized as vital to the integrity and mainten-

ance of the system of government ordained by the
Constitution.” * * *

Pointing out that the act was not inconsistent with
that principle, he said: (693)

“As the suspension was absolutely required
when the President ascertained the existence of a
particular fact, it cannot be said that in ascer-
taining that fact, and in issuing such proclama-
tion in obedience to the legislative will, he ex
ercised the function of making laws. ILegisla-
tive power was exercised when Congress declared
that the suspension should take effect upon a
named contingency. What the President was re-
quired to do was simply in execution of the act of
Congress. It was not the making of the law. H
was the mere agent of the law-making depart-
ment to ascertain and declare the event upm
Which its expressed will was to take effect. H
was a part of the law itself as it left the hands of
Congress that the provisions, full and conplete
in themselves, permitting the free introduction of
sugars, * * * from particular countries,
should be suspended in a given contingency, an
that in case of such suspensions certain duties
should be imposed.

“‘The true distinction/ as dJudge 'Bamey
speaking for the Supreme Court of Ohio has we
said, ‘is between the delegation of power touma
the law, which necessarily involves discretion
to what it shall be, and conferring authority
discretion in its execution, to be exercised un
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and in pursuance of the law. The first cannot be
done; to the latter no valid objection can be
made” Cincinnati, Wilmington &c., Railroad wvs.
Commissioners, 1 Ohio St. 88.

“In Moers vs. City of Reading, 21 Penn. St.
183, 202, the language of the court was: ‘Half
the statutes on our books are in the alternative,
depending on the discretion of some person or
persons to whom is confided the duty of determ-
ing whether the proper occasion exists for ex-
ecuting them. But it cannot be said that the ex-
ercise of such discretion is the making of the law.’
So, in Locke’s Appeal, 72 Penn. 491, 498, ‘To as-
sert that a law is less than a law because it is
made to depend upon a future event or act is to
rob the legislature of the power to act wisely for
the public welfare whenever a law is passed re-
lating to a state of affairs not yet developed, or
to things future and impossible to know.” The
proper distinction the court said was this: ‘The
legislature cannot delegate its power to make a
law; but it can make a law to delegate a power
to determine some fact or state of things upon
which the law makes, or intends to make its own
action depend. To deny this would be to stop
the wheels of government. There are many
things upon vTiicli wdse and useful legislation
must depend which cannot be known to the law-

+ making power, and must therefore be a subject

°f inquiry and determination outside of the halls

legislation.” ”

n Interstate Commerce Commission vs. Goodrich
ransit Co., 224 U. S. 194 (1912), it was held that
mprovisions of section 20 of the act of June 20,1906,
A the Interstate Commerce Commission to
Aquire accounts to be kept in a specified manner by

erstatc carriers were not unconstitutional as dele-
ting legislative power.
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Mr. Justice Day said: (214)

“Furthermore, it is said that such construction
of section 20, makes it an unlawful delegation of
legislative power to the Commission. We cannot
agree to this contention. The Congress may not
delegate its purely legislative power to a comr
mission, but, having laid down the general rules
of action under which a commission shall pro-
ceed, it may require of that commission the ap-
plication of such rules to particular situations
and the investigation of facts, with a view to
making orders in a particular matter within the
rules laid down by the Congress. This rule has
been frequently stated and illustrated in recent
cases in this court, and needs no amplification
here. * * *

“In section 20 Congress has authorized the
Commission to require annual reports. The act
itself prescribes in detail what those reports
shall contain. The Commission is permitted, in
its discretion, to require a uniform system of ac-
counting, and to prohibit other methods of ac
counting than those which the Commission nay
prescribe, in other words, Congress has lad
down general rules for the guidance of the Com
mission, leaving to it merely the carrying out o
details in the exercise of the powers so conferie .
This, we think, is not a delegation of legislative
authority.”

In State ex rel. Minneapolis, St. Paul & Sault Ste
Marie R. Co. vs. Railroad Commission, 137 Wis. »
117 N. W. 846 (1908) the court had before it the ques-
tion of the scope of the provision of the Wiscons
Public Utility Act which in effect declares t a
corporate stock, stock certificates, bonds, or anyo *
evidences of indebtedness payable in more than
year from the date thereof should be issued
public service corporation except upon the au
of the Commission first obtained.
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The court said, in part, with reference to the sec-
tion:

“It does, unmistakably, show a purpose to lodge
in the Railroad Commission power to pass upon
questions of fact involved in whether a public
service corporation, desiring to do any of the
things mentioned, is competent in that regard,
having reference to the written law on the sub-
ject. The seat of original power is the Legisla-
ture. It cannot legitimately delegate it. It can
properly clothe a commission with capacity to
detenrine whether corporate rights created by
the Legislature are exercisable, that depending
upm the existence of facts satisfying legal con-
ditiors precedent in that regard, and give to the
ocorporation invoking its jurisdiction, evidence of
its determination. It would be highly unreason-
ade to conclude that the Legislature purposed
enpowering the Commission to authorize the
doing of the things mentioned in the act in any
other sense.  ‘The grant of powder to authorize
indudes by necessary implication the grant of
power to pass upon the underlying question. The

Wes the latter.””
In Kenosha* Gas & E. Co. vs. Kenosha

Electric % . Co., 145 Wis., 337; 129 N. W., 600
(1911), the court in passing upon another provision
o the act said:
True, the Legislature cannot empower the
ailroad Commission to exercise legislative or
judicial power; but it may clothe it with author-
% to administer a law requiring the ascertain-
net of facts in order to determine whether the
av applies, and if so, how, to situations as they
arise.  The administrative power includes neces-
Saily, power to determine the facts necessary to
application of the law. That is a familiar prin-
dpe governing numerous instances of grant of
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quast judicial and quasi legislative power. They
do not fall within the field of that strictly ju-
dicial or legislative power which is undelegable.”
In Township of Bernards vs. Allen, 61 N. J. L, 28
(1897), where a statute to provide and secure the ras-
ing of revenue where the local authorities failed to
act provided for the appointment of commissioners
by the Governor whose duty it should be to levy taxes
for such sums as they should deem expedient for
enumerated purposes was declared unconstitutional,
the fundamental distinction was recognized.

Mr. Justice Depue said (237) :

“Every system of taxation consists of two
parts—one the levying of taxes, the imposition of
taxes on persons or property: the other the as-
sessment and collection of taxes. The first isa
legislative function controlled by constitutional
prescription: the other, the assessment and col-
lection of taxes, is mere machinery by which the
legislative purpose is effectuated.

“Whether taxes shall be assessed and collected
by officers holding office under some authority is
left to the legislative discretion. * * * |

“The legislature having prescribed a rule of
taxation, may entrust the assessment and collec-
tion of taxes, in conformity with the prescribed
rules, to officers appointed by other authority.

In Gilhooly vs. Elizabeth, 66 N. J. L., 484 (1901),
this distinction was likewise noticed.

There a statute which conferred upon the governor
power, in his discretion, on the application of one
hundred voters, to appoint a commission to district or
redistrict wards in the cities of the State was declare
unconstitutional on the ground, among others, t a
it involved an unlawful delegation of legistlV

power.



Justice Van Syckel said (485) :
“We deem it to be the established rule that the
districting of a city into wards is a legislative
act* * *

“That this law commits to the governor the
determination of an important question of public
policy controlling the local government of cities
does not admit of controversy, as he is given an
absolute and unlimited discretion, controlled by
no rule, to be exercised in accordance with no
facts to be ascertained by him, and upon no prin-
ciple or terms of expediency declared by the Leg-
islature.

“The Legislature established under the con-
stitution has the exclusive power to enact the
laVV. * * *

“The act of 1901 is in our judgment an attempt
to delegate to the governor the powers which by
the mandate of the constitution must be exer-
cised by itself.”

In accordance with this distinction, then, it is con-
tended that the Legislature may prescribe the rules
under which corporate mergers may be effected, and
delegate to an administrative body the duty of ascer-
aining the facts with respect to each proposed mer-
ger, and of applying the rules prescribed to the facts
ascertained, and authorize such administrative body
o allow a proposed merger if it finds the existence of
acts that bring it within the prescribed rules, and
otherwise to disallow it,

*n State vs- Great Northern By. Co., 100 Minn.,

111 N. W., 289 (1907), a statute was before the
j-ourt requiring that the approval of the State Com-
“gsion be obtained to the increase of the capital

clar d°f any railroad company. The statute was de-
are unconstitutional on grounds hereafter con-

Sdered,  The court, however, said:
The Legislature has the undoubted right to
enact statutes regulating the increase and dis-
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position of their (railroad’s) capital stock. In
the exercise of this right it may pass a statute
providing generally for what purpose and upon
what terms, conditions and limitations an in-
crease of capital stock may be made and may
confer upon the commission the administrative
duty of supervising any proposed increase of
stock. It may also delegate to the commission
the duty of finding the facts in each particular
case, and authorize and require it, if it finds the
existence of facts that bring the case within the
statute, to allow the proposed increase; other-
wise to refuse it.”

It is true, that Chapter 19 of the Laws of 1913 does
not in itself prescribe the rules under which corporate
mergers may be effected.

It 1s, however, a supplement to the General Corpo-
ration Act and this act does prescribe the rules.

The General Corporation Act, then, and other per-
tinent statutes as, for illustration, Chapter 13 of the
Laws of 1913 and Chapter 16 of the Laws of 1913
embody the legislative declaration of the rules govern-
ing corporate mergers. The rules thereby prescribed
are those which, under Chapter 19 of the Laws of
1913, the board is called upon to apply to the facts
found by it in each particular case, in granting or
withholding its approval.

These acts define and limit the powers of corpora-
tions to merge. They likewise act in definition and
limitation of the powers conferred upon the board.

So construed Chapter 19 of the Laws of 1913 in
volves no unconstitutional delegation of legisla ive

power.'
Such construction is fully justified by the followin»

authorities.
In Iowa L. Ins. Co. vs. Eastern Mat. Life Ins. to,

64 N. J. L., 340 (1900), it was held that the statute
providing that it shall not be lawful for any li ei
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surance company to contract for reinsurance of its
own risks, or to reinsure the risks of another com-
pany, unless two-thirds in number of the holders of
the policies proposed to be reinsured shall assent
thereto in writing; and that the contract for such re-
msurance shall be utterly invalid until it shall have
beeneapproved by the Secretary of State, which he
shall do only after due inquiry and upon satisfactory
evidence that the interests of the policyholders are
fully protected, and that the proper consent has been
given—was not unconstitutional as attempting to del-
egate to the Secretary of State a legislative power.

The court, by Adams, <J., sajd (346) :

“It becomes necessary, then, to examine the
constitutional objection. The criticism is this—
that the Legislature has attempted to delegate to
the Secretary of State a legislative power. The
brief submitted on behalf of the plaintiff in error
further suggests, somewhat tentatively, that the
power may be judicial. We think that it is
neither legislative nor judicial, but that it is ad-
ministrative.”

After pointing out the various duties which under
the act the Secretary of State was called upon to per-
omi as ex officio commissioner of insurance until the
establishment of the Department of Banking and In-
surance when his duties were devolved upon the Com-
missioner of Banking and Insurance, the court fur-
ther said:

What section 66 calls upon the commissioner
to do is not to legislate by laying down a new
rule, but to enforce a prescribed rule; not to
a jadicate unless every exercise of judgment is
called a judicial act, but to perform a duty of
ascertainment; to determine, by an examination
0 values and mathematical relations, whether a
safe financial situation exists and whether a cer-
am document has been properly signed. * * *
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To hold that the acts required of the Secretary
of State by section 66 and similar enactments are
anything but administrative, would be at vari-
ance with principle and authority. It would cer-
tainly paralyze the Department of Bankingland
Insurance.”

In West Jersey & Seashore R. Co. vs. Board of Pub
lie Utility Commissioners, 89 Atl. Rep., 1017 (1914)
the court passed upon section 18 (h) of Chapter 1%
of the Laws of 1911 (the Public Utility Act) which
provides that no public utility as therein defined shall
“without the approval of the board sell, lease, mort-
gage or otherwise dispose of or encumber its property,
franchises, privileges or rights, or any part thereof,
nor merge or consolidate its property, franchises,
privileges or rights or any part thereof, with that of
any other public utility as therein defined.”

The court in its opinion by Trenchard, .J., said:

“The Public Utility Act does not delegate to
the board the determination whether the leasing
of the road of one company to another shall be
sanctioned, without prescribing a general rule by
which such board shall be governed in reaching
its determination. On the contrary the Legisla-
ture by the Public Utility Act has attached to
the exercise of privileges and powers granted by
it the condition that, in the exercise of such priv-
ileges and powers the determination of the board
that the limitations and restrictions to which
such privileges and powers are subject have not
been exceeded, shall first be had. That it may
lawfully do.” .

Re Watertown Gaslight Co., 127 App. Dv>
462; 111 N. Y. Supp., 486.

In this case it appeared that statutes existed pro
viding that “no corporation shall issue either stoc
or bonds except for money, labor done, or propery
actually received for the use and lawful purposes
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such corporations” ; that stock or bonds shall not be
issued by any corporation to be formed which is sub-
ject to the supervision of the gas commission, until
the commission shall certify in writing as to the
amount of stock or bonds reasonably required for
the purposes of the corporation, and that an existing
corporation shall not increase its capital stock or
bonded indebtedness without the consent in writing
of the gas commission ; and that for the purposes of
this provision the commission may take testimony
and examine the books and papers of the corporation,
and require verified statements from the officers there-
of pertaining to the value of the property and fran-
chises owned and operated by such corporation.

John M. Kellogg, J., said (489) :

“Prior to the gas commission law the corpora-
tion itself was practically the judge of what
bonds and stocks were required for the purposes
of the company. Section 42 of the stock corpora-
tion law, which permitted the issue of stock for
property and labor, provided that the stock
should be considered full paid, and, in the ab-
sence of fraud in the transaction, the judgment
of the directors as to the value of the property
purchased was conclusive. The fact that the
directors of the company might fix the value upon
property turned into the company and paid for
by stock was a prolific source of stock watering
and of fictitious securities issued by the corpora-
tion. Section 12 of the gas commission law was
intended to make the consent of the commission
° the issue of new ,stock and bonds a certain
¢ eck upon the directors and stockholders of such
companies. While the gas commission law is si-
ent as to what shall guide the commission in
consenting to the issue of stock and bonds, ex-
Seneral provision that it shall be reason-

ably required for the purposes of the company,
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section 42 of the stock corporation law is a fir*
ther guide which limits the issue for property
purchased, labor done, or money supplied to the
company. *The gas commission, therefore, is
charged with the duty, when its consent is asked
for the issue of new stock or bonds, of determin-
ing whether such stock and bonds are to be issued
for property, labor done, or money, and for the
reasonable requirements of the company. The
duties of the commission are administrative to
enforce upon the companies the observance of
the provisions of the law. The Legislature had
the right to put such duty upon the commission,
and to prohibit the issue of stock and bonds until
the commission approved of such issue as being
within the reasonable requirements of the com
pany. With reference to new companies section
12 of the gas commission law prescribes the con
dition upon which the certificate may be issued
—that is, that the stock and bonds are reasonably
required for the purposes of the corporation—
and I think, within the fair meaning of the sec-
tion, the same provision applies to an increase o
stock or bonds in case of an existing conmpany,
I think, therefore, the constitutionality of thn
provision of the gas commission law cannot be
successfully assailed.  Trustees of Saratoga
Springs vs. Saratoga Gas, etc., Co., 122 App
Div., 203; 107 N. Y. Supp., 341, reversed, 191
N. Y., 123; 83 N. E., 693.”

State vs. Great Northern Ry. Co., 100 Minn., 415,
111 N. W., 289 (1907), referred to supra, does rot
run counter to these cases. The statute there before
the court provided that no railway company should
increase its capital stock save as it was allowed to n
so by the Railroad and Warehouse Commission an
further provided that if such commission allowe a
proposed increase it should prescribe the mannmer W
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uhich and the terms upon which the same should he
mode. At the time the statute was enacted railway
companies were authorized to increase their capital
stock, but there was no statute limiting the increase
to any particular purpose, or prescribing the terms
upon which the increase might be made. The statute
before the court therefore involved an attempt to con-
fer upon the commission law-making powers and not

merely power of administration under an existing
law.

II.

The statute under which the merger is proposed to
ke effected and the grounds for withholding approval.

1L  The statute under which the proposed merger
is to be effected is section 104 of the General Corpora-
tion Act, which reads as follows :

“Any two or more corporations organized or to
be organized under any law or laws of this State
for the purpose of carrying on any kind/ of busi-
ness of the same or a similar nature may merge
or consolidate into a single corporation, which
may be either one of said merging or consolidat-
ing corporations, or a new corporation to be
formed by means of such merger and consolida-
tion.” .

The section contains a proviso excepting from its
operation certain classes of corporations. This pro-
viso 1s not pertinent to the matter under considera-
tion.

The privilege to merge or consolidate accorded by
this section is limited to corporations of this State
organized for the purpose of carrying on any kind of
business of the same or a similar nature.

This section was construed in Colgate vs. United

Mates Leather Co., 75 N. J. E., 229 (1908), where the
Aurt said: * * *
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“It 1s plain that the power to merge two corpo
rations is conferred only where they are organ-
ized for the purpose of carrying on business of
the same or a similar nature. The purpose for
which a company is organized is primarily to be
sought and found in its charter or certificate of
incorporation. Our corporation Acts of 1875
and 1896, while permitting the organization of
companies to carry on many kinds of business,
require that the certificate of incorporation shall
state the ‘objects for which the company is
formed.” Gen. Stats., p. 912, sec. 11, p. 11; P. L
1896, sec. 8, p. 111. This statement of the objects
of the company is not only a limitation of the
franchises that are derived by the corporators
from the State, but is likewise a limitation of the
purposes to wdiich the corporators as between
themselves have agreed that the joint capital
shall be devoted.”

The court comparing the articles of incorporation
of the one company with that of the other found that
the one conferred very extensive primary powers that
were not at all within the letter or intendment of the
other and therefore concluded that the companies in-
volved were not organized for the purpose of carrying
on business of the same or a similar nature.

That identify of declaration of purposes in the cer-
tificates of incorporation is not the only factor to be
regarded in determining whether two corporations
are organized for the purpose of carrying on business
of the same or a similar nature is indicated by the
following further extract from the opinion (240):

“If we were to look beyond the objects ex-
pressed in the respective certificates of incorpora-
tion, and deal with the purposes of the Unite
States Leather Company and of the Central
Leather Company,respectively, as manifested y
their actual course of business, it does not seem
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to us that the case would be bettered for the pro-
posed consideration. For, it appears, the pur-
pose of those interested in the Central Company
was simply to secure control of the United States
Company and re-organize it in such fashion as
to get rid of the limitations contained in its cer-
tificate of organization respecting the rights of
preferred stockholders and the prohibition of
mortgage indebtedness.

“But in the present case we do not need to go
beyond the declaration of purposes as contained
in the respective articles of association.”

The question arises whether the American Malt
Corporation and American 'Malting Company are or-
ganized for the purpose of carrying on any kind of
business of the same or a similar nature.

Comparing the declaration of objects contained in
the certificates of incorporation of the companies it
appears that they are framed in almost identical lan-
guage.

The certificate of the American Malt Corporation,
as amended, however, includes the following provis-.
ion which is not included in that of the American
Mhalting Company:

“To acquire by purchase, subscription or other-
wise, and to hold, sell, assign, transfer, mortgage,
pledge, or otherwise dispose of the shares of the
corporate stock of, or any bonds, securities or
other evidences of indebtedness created by Amer-
ican Malting Company, a corporation organized
and existing under the Laws of the State of New
Jersey; while owner of such shares of stock to
exercise all rights of ownership, including the
rights to vote thereon; and so long as the corpo-
ration shall hold the shares of stock or other se-
curities of American Malting Company, to aid in
any manner said American Malting Company,
and to do any acts or things designed to protect,



18

preserve, improve or enhance the value of any of
such shares of stock or other securities of said
American Malting Company.”

If in this connection it is suggested that under the
statute the American Malting Company is vested with
like power to acquire, hold, and dispose of its own
shares of corporate stock, bonds, securities and other
evidences of indebtedness, it may be answered that it
cannot exercise the right to vote upon shares of its
corporate stock acquired by it.

If we turn from the objects expressed in the re-
spective certificates of incorporation to the purposes
of the companies respectively as manifested by their
actual course of business We find that the American
Malt Corporation is in fact a “holding company”;
that since its incorporation in 1906 it has from tine
to time acquired $14,264,500 out of $14,440,000 out-
standing preferred stock of American Malting Com
pany and $13,082,400 out of $13,400,000 outstanding
common stock of American Malting Company, so that
it owns 98 per cent, of the entire outstanding capital
stock of American Malting Company.

It acquired this stock by issuing its own stock there-
for, the exchange being made on the basis of $62 par
value of preferred stock of the American Malt Cor-
poration for $100 par value of the preferred stock of
American Malting Company and $44 par value of
common stock of American Malt Corporation for $100
par value of common stock of American Malting Com
pany. No stock of the American Malt Corporation
has been issued except to former holders of stock of
American Malting Company.

It has no property or assets except the shares o
stock of the American Malting Company, which it has
acquired as stated.

It has not at any time been, and is not now, engajp
in carrying on any business other than the acquisition
of such shares.
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The business for the purpose of carrying on which
it was organized was that of obtaining control,
through acquisition of ownership of shares of capital
stock, of the American Malting Company, and to ef-
fect a reorganization through consolidation and a
change in the amount of outstanding preferred stock
from some fifteen million dollars to some nine million
dollars, and in the rate of dividend upon such pre-
ferred stock from seven to six per cent.

The American Malting Company, on the other
hand, has since its incorporation in 1897, been, and
is now, engaged in the business of manufacturing,
selling and dealing in malt and its by-products.

Whether viewed in the light of the declaration of
objects in the respective certificates of incorporation
or from the standpoint of purposes as manifested by
the course of business of the companies respectively
it cannot be said that they are organized for the pur-

pose of carrying on business of the same or a similar
nature.

The position so taken is not met by the suggestion
that the object of the statutory provision limiting the
power of corporate merger to corporations organized
or the purpose of carrying on business of the same
or similar nature, is merely to prevent stockholders
who have taken shares on the understanding that they
are engaged in one business, from being forced by
merger into participation in a business of some differ-
ent kind.

This is a mere incidental consequence and effect of
ke statutory provision.
The difficulty lies deeper.

] Provision declares a general State policy and

outs the franchises granted by the statute in which
is found.

Fxoept for it, power to merge or consolidate would
mt exist.
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The grant of power made by it is limited to certain
corporations—those organized for the purpose of car-
rying on business of the same or a similar nature—it
is not extended to others.

Riker & Son Co. vs. United Drug Co., 79 N J.
E. 580 (1911).

It is submitted that the proposed merger falls di-
rectly within the rule laid down in Colgate vs. Uhited
States Leather Co., supra.

If the propositions advanced are sound, it appears
that the proposed agreement of merger and consoli-
dation is without the competency of the corporations
and without warrant under the statute which the de
fendants-appellees are to apply and it further appears
that the denial by the defendants-appellees of ap-
proval was justified.

2. Chapter 17 of the Laws of 1913 regulates in
general the issuance of securities in merger or con
solidation.

It amends section 109 of the general Corporation
Act by striking therefrom the following provision:

“The consolidated corporation may purchase,
acquire, hold and dispose of the stocks of other
corporations of this State or elsewhere, and exer-
cise in respect thereto all the powers of stock-
holders thereof/”

As amended the section now reads:

“When two or more corporations are merge
or consolidated the consolidated corporation
shall have power and authority to issue bonds ar
other obligations, negotiable or otherwise, an
with or without coupons or interest certifies es
thereto attached, to an amount sufficient withi s
capital stock to provide for all the payments i
will be required to make or obligations it wi
required to assume, in order to effect such me”
ger or consolidation; to secure the paymen
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which bonds or obligations it shall be lawful to
mortgage its corporate franchises, rights, privi-
leges and property, real, personal and mixed,
provided, such bonds shall not bear a greater rate
of interest than six per centum per annum; the
consolidated corporation may issue capital stock,
either common or preferred, or both, to such an
amount as may be necessary, to the stockholders
of such merging or consolidating corporation in
exchange or payment for their original shares, in
the manner and on the terms specified in the
agreement of merger or consolidation, which may
fix the amount and provide for the issue of pre-
ferred stock based on the property or stock of
the merging or consolidating corporation con-
veyed to the consolidated corporations, as well
as upon money capital paid in.”

It is submitted that sections 48 and 49 of the Gen-
eral Corporation Act lay down the fundamental rule
with respect to the issuance of shares of capital stock

corporations organized under the act, and that
shares, of capital stock issued in a merger or consoli-
dation under section 109 are subject to the fundamen-
tal rule prescribed by these two sections.

See (semble) Strvoklcind vs. National ;Salt Co., 76
AtlI*ReP: 1048; same vs. same, 81 Atl. Rep. 828.

Section 48 declares that “nothing but money shall
ke considered as payment of any part of the capital
8(0% °t any corporation organized under this act, ex-
(gét pae[st};%reigagter*provided in case of the purchase of

ection 49, as amended by chapter 14 of the Laws
of 1913, now provides

(1) Any corporation formed under this act
Way purchase property, real and personal and
le stock of any corporation necessary for its
usiness, and issue stock to the amount of the
iaue thereof in payment therefor, subject to the



provisions hereinafter set forth, and the stock
so issued shall be full paid stock, and not liable
to any further call; and said corporation may
also issue stock for the amount it actually pays
for labor performed.

“Provided, that when property is purchased
the purchasing corporation must receive in prop-
erty or stock what the same is reasonably uorth
at a fair bona fide valuation, and provided
further, that no fictitious stock shall be issued;
that no stock shall be issued for profits not yet
earned, but only anticipated; and provided
further, that when stock is issued on the basis of
stock of any other corporation it may purchase,
no stock shall be issued thereon for an amount
greater than the sum it actually pays for suck
stock in cash or its equivalent; and provided
further, that the property purchased or the prop-
erty owned by the corporation whose stock is pur-
chased shall be cognate in character and use to
the property used or contemplated to be used by
the purchasing corporation in the direct conduct
of its own proper business; and in all cases when
stock is to be issued for property purchased, or
for the stock of other corporations purchased, a
statement in writing, signed by the directors of
the purchasing company or by a majority of
them, shall be filed in the office of the Secretary
of State showing what property has been pur
chased and what stock of any corporation hes
been purchased, and the amount actually pal
therefor.” * * *

Sections 48 and 49 (as they stood before amend
ment) were construed in Donald vs. American
ing & Refining Co,. 62 N. J. E. 729, where the cour

“The meaning! of section 48 is not questionably
that money must equal the face value o
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stock. The language of section 49 is even more
explicit; the corporation may issue stock to the
amount of the value of the property. The value
of the property in the one case, just as the value
of the money in the other, must at least equal the
face value of the stock.”

Section 49 before its amendment provided that
when stock had once been issued for property* pur-
chased, the judgment of the directors of the corpora-
tion as to the value of the property purchased should
ke conclusive, in the absence of actual fraud in the
transaction. . '

This provision has been eliminated in amendment.

The fact that the provision made the judgment of
the directors after issue of the capital stock conclu-
sive only as between the shareholders is pointed out
n:

Receiver ys. Heppenheimer, 69 N. J. E., 37
(1905) and Holcombe vs. Trenton White City,
80 N. J. E. 122 (1912).

Any construction of section 109 which takes the is-
suance of capital stock thereunder out of the opera-
tion of sections 48 and 49 leads to absurd results.

If sections 48 and 49 do not apply, two corporations
may be organized. Kach of them may issue capital
stock in gross violation of the provisions of sections
18 and 49, which are carefully framed to prevent over-
capitalization and the evils which flow therefrom.

They may then be merged or consolidated and the
consolidated corporation, to which sections 48 and 49

Onot apply, may issue its capital stock in the aggre-
gite amount of the outstanding capital stock of the
merging or consolidating corporations so issued in
Folation of the statute.

OVer-capitalization of the two corporations ori-
ginally effected in violation of the statute will then

mthn nle ~e sanc”on df He same statute,
e capitalization of the corporation in which they

are merged or consolidated.
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It 1& hardly conceivable that the legislature after
its careful declaration in sections 48 and 49 of the
rule designed to prevent over-capitalization deliber-
ately abandoned the rule in section 109 and author-
ized the issue, in disregard thereof, of capital stock
in merger and consolidation.

Section 49 was clearly applicable to the American
Malt Corporation in its acquisition in the past of the
shares of the capital stock of the American Malting
Company through the issue of shares of its own cap-
ital stock.

That in such acquisition the provisions of section
49 were violated and that the shares of stock of the
American Malting Company so purchased, were not
in fact equal in value to the par of the shares of the
capital stock of the American Malt Corporation is
made clear by the report of the defendants-appellees.

That the shares of the capital stock of the American
Malting Company for which shares of the capital
stock of the American Malt Corporation are to beis
sued under the agreement of merger and consolida-
tion are not equal in value to the par of the shares to
be issued therefor is likewise established by the de-
fendant-appellees’ report.

That the property of the American Malting Com
pany will not equal in value the face of the securities
by which it will be represented after the merger ar
consolidation is conclusively demonstrated by de
fendants-appellees’ report.

It is no answer to the position so taken to say that
it is not contended by the prosecutors-appellants that
under section 109 the merged company may issue
stock in excess of the capital of the merging com
panies.

Either the exercise of the power conferred by the
section is limited by the provisions of sections 18 an
49 or the merging corporations are left in its exercise
“to determine for themselves how much stock they



will issue or how small a payment they will accept
therefor.”

The words of the section standing atone confer
upon the merged corporation power to issue bonds
and other obligations to an amount sufficient with its
capital stock to provide for all the payments it will
ke required to make or obligations it will be required
to assune, in order to effect such merger, and to is-
ste capital stock, either common or preferred, or both,
to suich an amount as may be necessary, to the stock-
holders of such merging or consolidating corporations
n exchange or payment for their original shares, in
the manner and on the terms specified in the agree-
met of merger.” - s *

Unless the grant of power so made is limited by
sections 48 and 49 it is without limit except as the re-
striction “to such an amount as may be necessary”
(a matter then wholly within the unrestricted con-
trol of the merging corporations) may be regarded as
a limitation.

The words of the section do not indicate an intent
to make a general grant of power broader than that
conferred by sections 48 and 49; they do not indicate
that in fixing “the amount that may be necessary”
the fundamental limitations imposed by sections 48
and 49 shall be inoperative.

he words are in no wdse indicative of an intent to
renove such limitations even to the extent of per-
mitting the stock of the merged corporation to equal
_e stock of the merging companies where the issue

ereof on such basis would otherwise be violative of
sections 48 and 49.

'ilte 1% section a provision limiting the
to’th corporation to an amount equal
e stock of the merging companies would require

tion6® W6~ cour a Purely legislative func-
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The section grants power to issue stock “to the
amount that may be necessary.” KEither the legisla-
ture has made “the amount necessary” in the judg-
ment of the contracting parties, the only limitation
upon the exercise of the power conferred or it has im
posed upon the power granted the limitations pre-
scribed by it in sections 48 and 49.

Nor does it meet the position so taken to say that
the section provides that the stock of the merged cor-
poration may be “based on” the stock of the merging
companies.

The section contains no such provision.

It does provide that the agreement of merger ar
consolidation, “may fix the amount and provide for
the issue of preferred stock based on the property
or stock of the merging or consolidating corporations
conveyed to the consolidated corporations, as well as
upon money capital paid in.”

This provision, however, is confined to preferred
stock only. It was designed to work a modification
of the provisions of section 18 of the General Corpora-
tion Act which confers power to create two or more
kinds of stock provided that the classes, designations,
preferences, voting powers, or restrictions or qualifi-
cations thereof “be stated and expressed in the certi-
ficate of incorporation or in any certificate or amend-
ment thereof.”

The provision of section 109 permits the designa-
tion to be made in the agreement of merger.

Section 18 further provides “that at no time shall
the total amount of the*preferred stocks issued and
outstanding exceed two-thirds of the capital stock
paid in for cash or property.”

Section 109, however, permits the preferred stoc
issued by the merged corporation to “be based m
either “the property or stock of the merging or con
solidating corporations conveyed to the consona
corporations, as well as upon money capital pai i



27

Under this section the issue of preferred stock is
ot confined to an amount not exceeding two-thirds of
the capital stock paid for in cash or property, but
suchissue may be based on, that is to say, made to the
extent of two-thirds of the property conveyed to the
merged company, and as well the money capital paid
n

The construction of this provision of section 109,
50 suggested gives full effect to the words “based on’}
used therein.

If the positions here taken are well founded it ap-
pears that the proposed merger and consolidation
violates in the respects pointed out the statutes gov-
eming the merging corporations which the defend-
ants-appellees are called upon to apply.

3 Section 18 of the General Corporation Act as
modified by section 109 as before indicated, is applic-
able to the merged corporation.

That the effect of section 109 is not to render sec-
tion 18 wholly inapplicable to a corporation created
through merger is so apparent as not to justify ex-
tended argument.

mBection 109 contains no limitation as to rate of
dividend, time of payment thereof, nor prescription
of the rights and liabilities of the holders thereof.

Such provisions are found in section 18.

Clearly it was not the legislative intent in the. en-
actment of section 109 to confer power upon the
jaarged corporation to issue preferred stock without
citation as to rate of dividend and time of payment
and without definition of the rights and liabilities of
fae holders thereof.

be proof before the defendants-appellees indicated

a the provision of section 18 as to the ratio of pre-

pared stock to common stock had been violated by

sect,mer® n” corPorations, and that the provision of

befin ~  ~ en *n (Opunction with section 18, as
oo re ADs’yue(® as bo the ratio of preferred stock to
agon stock or property to be conveyed to the
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merged corporation would be further violated by the
proposed merger.

In this situation the defendants-appellees were
justified in withholding approval except as satisfac-
tory proof was adduced that violation of these statu-
tory provisions governing the merged corporation,
which the defendants-appellees were called upon to
apply, was not involved.

III.

The jurisdiction of the board to consider the
fairness of the proposed plan of merger.

The adjudications construing and applying the
various statutes which contain the rules governing
corporate mergers form part of the body of law7which
the defendants-appellees are to administer.

Insofar as these adjudications lay dowh rules gov-
erning the terms df the merger as between share
holders of the corporations affected and holding such
terms to a standard which involves no unfair inmpair-
ment of legal or equitable rights, I submit that, in ap-
proving or disapproving, the defendant-appellees may
take these adjudications into account.

Surely they are not required to grant approval to
a proposed plan of merger which contains tems
which violate the rights of non-assenting shareholders
and which would meet the condemnation of the
courts.

Such a course does not involve the exercise of a
judicial power which may not be conferred upon an
administrative body. It involves no adjudication o
the rights of the parties.

An order approving a proposed merger will no B
vent recourse to the Court of Chancery.

An order disapproving is subject to review an on

trol by the courts. _
Consequently no constitutional prerogative o

court is invaded.
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Nor i1s any «./constitutional conferring of judicial
power upon an administrative body involved since
the consideration of the question of the fairness of the
proposed agreement of merger is a mere step in the
procedure of an administrative body exercising an
administrative function.

Iv.

The ground which I have taken in support of the
constitutionality of the statute is somewhat narrower
than that apparently taken by the defendamts-appel-
lees in tlieir report, and by the court below.

Whether the narrower or the broader view is
adopted the result is to sustain the action of the de-
fendants-appellees.

In support of the broader ground, I ask considera-
tion of the following case:

In Matter of New York Elevated R. R. Co., 70
N 327 (1877), the court sustained a statute con-
ferring upon commissioners appointed as specified in
the act, power to determine upon the necessity of such
railways, to fix the routes and prescribe the plan of
their construction, and held, that the statute con-
erred no legislative power upon the commissioners.

Earl, J, said:

“It is objected that the act is unconstitutional;,
because it delegates legislative power to the
Mayor's commissioners. The object of the act
was to provide for the construction, &c., of ele-
vated and underground railways. It confers
upon the commissioners the power to determine
upon the necessity of such railways, to fix the
routes upon which they may be constructed, to
prescribe the plan of their construction, and to
superintend the organization of companies for
their construction. It provides for the personal
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liability of the stockholders in such companies,
and confers upon them the right to take and hold
real estate, and provides particularly how they
may acquire the same; it specifies the powers
which they shall possess, and the duties and obli-
gations which shall rest upon them. The at
rests upon the legislative will, and in no way de
pends for its vitality upon the action of the com
missioners. Corporations organized under the
act derive their franchises from the Legislature,
and in no proper sense from the commissioners.
The commissioners perform no legislative acts;
they enact no law ; they simply perform adminis-
trative acts in carrying the law into effect and
applying it. The Legislature is required by the
Constitution to pass general laws for the foma-
tion of corporations (Art. 3, No. 18, Art. 8) ax
it has passed general laws for the formation of
all kinds of corporations.

In such cases, it does not directly confer cor-
porate franchises : it simply provides the modein
Which such franchises may be acquired by those
desiring them. Ordinarily, individuals desiring
to incorporate under a general law determine for
themselves the necessity of a corporation, ther
corporate name, what business they will carry
on, where they will transact it, the amount o
their capital and the duration of their corpora-
tion. In making such determination it was rever
supposed that they were engaged in acts of legB
lation, or that they conferred upon themselves
corporate franchises. They simply act under, ap
ply and carry into effect a law in reference to
which legislative power has been proper7
evoked. But, suppose, instead of leaving te
determination of these matters to individuals, t e
law provides a tribunal to make the détermina
tion for the individuals, is there any more de ez
tion of legislative power to the tribunal than



31

the individual, under the general laws as they are
row usually framed? Cannot the Legislature
oconfer upon a commission the power upon the
application of individuals, to make the same de-
termination for the individuals which they could
nuke for themselves? The proper answers to
these questions are not doubtful. The arguments
nude to show that the Legislature was not com-
petent to devolve upon these commissioners the
powers given to them in this act, if sound and
logically applied, would nullify every general law
found upon our statute books for the formation
of corporations, and thus nullify the Constitu-
tion itself, which commands the passage of such
general laws.

“The Legislature could not in a general law
detenrine the necessity of a railway in any par-
ticular locality, nor the routes upon which it was
to be constructed, nor the amount of capital, or
the name which it was to assume, and there is
nothing in any constitutional requirement which
imposes upon it the duty in a general law to pro-
vide the place of construction for any railroad.
It may provide the machinery for the determina-
tion of these matters, and what that machinery
shall be must depend upon its will. It may au-
thorize these determinations to be made by the
individuals who desire to incorporate, by the
people resident in the locality to be affected, or
by the municipal or county government, and it
does not thereby abdicate in any proper sense
any part of its legislative power.”

The judgment below should be affirmed.

Respectfully submitted,

FRANK H. SOMMER,

Attorney for and of Counsel with

Defendants-Appellees.
Jure Term 1914,
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American Malt  Corpor at ion
and American Malting Com-
pany, corporations,

Prosecutors-Appellants,
On Certiorari.
against

Board of Public Utility Com-
missioners el at.,

Respondents-Appellees.

Brief of Samuel H. Ordway, a pre-
ferred stockholder of American Malt-
ing Co., objecting®* to the merger and

interveninfg as a respondent, on his
own behalf.

This intervening respondent takes advantage of

epenission given him to intervene as a respond-

ntmthis proceeding to submit the following brief
enovandum of his views on certain points in the
2 He will not attempt, however, to cover all of

mvolved>being entirely satisfied to leave

eon 6 1 1thhe does not discuss * the hands of the
siaes ®oard  Public Utility Commis-

0f AmoWnS tWenty'five sbares of the preferred stock

hi§ brott)Can Company, and also represents
er, who owns twenty-five shares also. This
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stock was bought at par, for cash, more than fifteen
years ago, and has been held continuously ever
since by respondent’s father and by respondent
and his brother. Counsel for the prosecutors have
courteously conceded respondent’s good faith in the
presentation of his objections (Case on Appeal,
pages 81, 82, 89).

I.
The constitutionality of the statute.

I shall not undertake to argue this question, asit
is amply covered by Mr. Sommer, counsel for the
Board of Public Utility Commissioners. I should
like, however, to observe that if, as asserted bv the
prosecutors on page 9 of their brief below, “the dis-
tinction between a valid and an invalid delegation
of authority is whether the legislature has suffi-
ciently indicated the rule or principle which is to
guide the delegate in exercising the authority vested
in him,” then a fair construction of the statute in
question, Chapter 19 of the Laws of 1913, shows
that the Legislature intended that the rule or prin-
ciple which is to guide the Board of Public Utility
Commissioners in approving or disapproving any
merger of .corporations is obedience to the riie&
and principles laid down by the General Corpora
tion Law of New Jersey generally, and especial y
in regard to the merger of corporations, as those
rules and principles have been construed by e
courts of New Jersey. In other words, the fair
and reasonable construction of this act is tha in
determining whether or not to approve any
of corporations the Board of Public Utility
missioners must be governed by the express PO”
sions of the Corporation Law of New dJersey as
strued by the New Jersey courts.
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It will never be held that an act of the Legisla-
ture is unconstitutional if a reasonable construc-
tion can be given it under which it is constitutional..
The construction suggested above is entirely rea-
sonable and entirely constitutional, and it is un-
necessary to assume, as the prosecutors do, that the
Legislature intended to give a free hand and un-
ocontrolled discretion to the Board of Public Utility
Commissioners in approving or disapproving of any

nenger.

I1.

These two corporations cannot
properly be merged under the pro-

visions of the New Jersey Corpora-
tion Law.

The Corporation Law of New Jersey, Section
104, provides that “Any two or more corporations
argpnized or to be organized under any law or stat-
ute of this State for the purpose of carrying on any
kind of business of the same or a similar nature
way nerge or consolidate into a single corpora-
tim  The prosecutors claim that because the ob-
jects of these two corporations as stated in their
oatificates of incorporation are substantially iden-
ical, they come within this provision of the gtat-
hie, and may merge. 1 submit, on the other hand,
dxt this is not correct.

L ATle hhut the objects of the two corpora-
a°ns as fluted in their certificates of incorporation
ie substantially the same, except that American
A orporation has the power and right to hold

wot toCh A meiacan Malting Company and to

thatt h ° AS a matter of fact>the record shows
Halt pe onty power that the American
orporation has ever exercised or is exercis-
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ing to-day. It does not carry on any kind of busi-
ness whatever in the ordinary sense of the term
It certainly does not carry on any kind of business
of the same or similar nature as the kind of business
carried on by American Malting Company. It
fairly appears from the record that American Malt
Corporation was not organized for the purpose of
carrying on any kind of business of the same or
similar nature as American Malting Company, but
was organized solely for the purpose of being a
holding corporation. It is possible that it may
have been in the minds of the organizers that if at
some future time they could succeed in forcing all
of the stockholders of American Malting Company
to exchange their stock for stock of American Malt
Corporation, so that American Malt Corporation
would become the owner of the entire stock of
American Malting Company, then American Malt
Corporation might perhaps supersede American
Malting Company and begin to exercise the other
powers conferred by its charter, but that time has
not arrived, and to-day it is a holding company
pure and simple.

I submit that it was never intended that the New
Jersey law as to the merger of corporations should
apply to such a case as this. To permit such a
merger 1s to permit the use of the law to force mi-
nority stockholders into accepting whatever stock
in the new corporation the controlling element is
willing to give them, or to force them to sell their
stock for its appraised value. The true object of
the merger law, I submit, is to permit under proper
conditions the combination of two corporations ac
tually carrying on the same kind of business, att
not by its application to the case of an active cor
poration and a mere form or shell to allow t e
stockholders of the former to be compelled to ac
cept something different from what they boug
and wish to retain. If this is permitted it will a
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ways be possible for the parties controlling a cor-
poration and wishing to get rid of minority stock-
holdexs to organize a holding company and then
nege the two on such terms as shall be satisfactory
tothem however unsatisfactory such terms may be
to the minority. 1 submit that this is an abuse of
the provisions of the merger law which should not
be approved. It is taking advantage of provisions
o the law intended for another purpose to force
stockholders to accept in exchange for their stock
sanething which they do not regard as equally valu-
adde or else to sell their stock at its appraised
valug, objects which could not be lawfully accom-
Hished in any other way.

I1I.

The over -capitalization of the
merged corporation.

I shall leave the argument of this point to coun-
Sh for the Public Utility Commissioners.

IV.

The proposed agreement of merger
is not fair and equitable.

submit that the Board of Public Utility Com-

wheth188 nOt °nly ha(* the to consider
am  6r, eProP°se217 agreement of merger was fair
.0,,“ 16.*« tte Preferred stockholders, but was

thete ° |, [IB%er aa* QOest'on, and if it found that
pressed agreement was not fair and equitable

~abound to disapprove of it.

caanot find & # Prosecutors say that they
any such provision in the Corporation
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Law or other statutes of New Jersey. While it is
true that no such provision appears in express
words, nevertheless for many years the courts of
New dJersey have construed the merger provisions
of the Corporation Law of New Jersey as contain-
ing such a provision, and have enjoined proposed
mergers at the suit of stockholders where the Court
found that the proposed merger agreement was un-
fair and inequitable. In the case of Colgate s
U 8. Leather Company, 73 N. J. Equity, 72, Vicesl
Chancellor Emery said:

“My conclusion is that the directors are
“bound under the Consolidation Act to pro-
“pose an agreement which does not unfairly
“or inequitably impair the legal or equitable
“right of any preferred stockholder, and that
“such stockholder cannot be required to exer-
cise any option of surrendering his stock on
“compensation until he has had an opportum y
“of joining in the consolidation under term
“and conditions which as to him are legal an
“equitable.”

This has long been the construction of the law
It will be assumed that this construction was
known to the Legislature of 1913, and it must, t
fore, be assumed that in adopting Chapter
the Laws of 1913 the Legislature intended that
approval of any merger by the Board of t
Utility Commissioners should be based no
upon that Board’s finding that the specific m o
ments of the statute had been followed, u
that the implied provisions of the statute as
and stated by the courts of New dJersey as
part of the law had also been foliowe . A~

The proposed merger agreement is on
inequitable to the preferred stockholders m

respects:

(1) The proposed agreement is unfair “ g
equitable to the preferred stockholders o



Malting Company in that it reduces their holdings
of preferred stock from $100 par value for each
share to $62 par value for each share, and reduces
the dividends upon their stock from 7% to 6%,
whereas, it only reduces the holdings of common
stockholders from $100 par value for each share to
$44 for each share. In case of dissolution the pre-
ferred stockholders of the consolidated company
cannot receive more than the par value of their
stock with accrued dividends. The Consolidation
therefore reduces the value of their holdings ma-
terially. On the other hand, in case of dissolution
the common stock 1is riot restricted to receiving its
par value—it is entitled to receive its pro rata
share of the assets remaining after the payment
of debts and of the par value of and accrued divi-
dends on the preferred stock, even though this may
be much more than the par value of the common
stock. It would make no difference how much the
common stock was cut down on the merger, pro-
vided each common stockholder of the old com-
pany received his pro rata share of the common
stock of the new company. The result to him
would be exactly the same whether he received;
OO par value of the common stock of the new
Company for each share of his stock of the old
company, or whether he received only $1 par value
of the common stock of the new company for each
s are of his stock in the old company, provided that
¢ other common stockholders were cut down pro-
portionately. Under this proposed merger agree-
ment, therefore, the preferred stockholder is com-
Y ~ to surrender a substantial part of the value
? ls hidings, whereas the common stockholder
mnot required to surrender anything of real value,
isis, I submit, unreasonable and unjust to the
re erred stockholders, and justifies a refusal to
Prove of the merger agreement.
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It is true that the merger agreement contem-
plates that the new preferred stock shall on dis-
solution be preferred as to principal, whereas the
old preferred stock is simply preferred as to divi-
dends, but I submit that this is not important at
this time, when no dissolution is contemplated.
The record shows that in no year since the Amer-
ican Malting Company was organized has it earned
the full dividends (7%) wupon its preferred stock.
It may fairly be inferred from the record, and is
claimed by the prosecutors, that the old company
is never likely to earn the full dividends on its
preferred stock. It follows, therefore, that the
common stock of the old Company not only never
has earned any dividends but is never likely to, and
therefore, unless in case of dissolution which is
not contemplated, has no substantial value. In
fact, counsel for the prosecutors have stated in
this proceeding that this merger gives the common
stockholder “the only chance he has got” (Case,
page 164, lines 30, 31).

This should have been recognized in any fair
agreement of merger, and the preferred stockhold-
ers should have been given a larger interest in the
new Company.

(2) The proposed agreement is unfair and i
equitable to the preferred stockholders in that tin
provisions of Article 4 thereof do not adequatedJ
protect the rights of said preferred stockholders*
the accrued and unpaid cumulative dividen s o*
their preferred stock, amounting at the Pe”
time to more than eighty per cent,

Article 4 provides that the preferred stoct O _
may reserve and retain any lawful rights wie *
past, present or future, which they may have”
demand or receive from American Malting m
pany or the consolidated Corporation any .
value or thing by reason of any dividends acc
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and unpaid upon their shares in or by reason of
the surplus or surplus earnings of American Malt-
ing Company accumulated at the time tvhen the
said agreement takes effect>or at any time thereto-
fore. But it does not provide, as it ought to pro-
vide, that the preferred stockholders shall be al-
lowed to reserve and retain their rights to demand
and receive the present accrued and unpaid divi-
dends upon their stock out of any future surplus
or surplus earnings of American Malting Company
and of the consolidated Corporation. The provi-
sions of the Charter of American Malting Com-
pany and of the preferred stock certificates engage
to protect the preferred stockholders in their right
to cumulative 7% dividends upon their stock when-
ever earned. This right the preferred stockholders
are entitled to have preserved until such accumu-
lated dividends are paid in full, not only as to past
ar present surplus of American Malting Company,
ut as to future surplus earnings of American
Mhalting Company, and of the consolidated Corpora-
tion of which it is proposed that it will hencefor-
ward form a part. Not to protect and preserve
8 of the preferred stockholders of Ameri-
can Malting Company is unjust to them, and justi-
os a refusal to approve of the proposed merger,
t may be claimed that the proposed agreement in
Bcase follows the form prescribed for the mer-
gar agreement in the U S. Leather case, supra. 1
’ave carefully examined the record in Colgate vs.
+ < Leather Company, and the briefs of all par-
mt8 and find that the po'nt which I now make was
°reVen* « e d in that case, and there-

dem/ f°rm Prescritved in that case cannot be

oatai  ~ cordro” ng precedent in this case. It
Iny was not passed upon in this court (75
+d- Equity, 229).

equitabW proP°sed agreement is unjust and in-
e ° all the stockholders in that it does not



protect and preserve their right to hold the officers
and directors of American Malting Company per-
sonally liable for unearned dividends illegally paid
in the past.

When 1 first objected to the proposed merger I
assumed that the balance sheet of the American
Malting Company was honest and to be relied upon,
and that the Company had the assets which it
claimed to have. If that were so it followed that
it was unreasonable to reduce the stock of the pre-
ferred stockholders to any extent whatever. In
order to meet this point the prosecutors offered ev-
dnce to show that the balance sheet of-the American
Malting Company was not corrct or to be relied
upon, and that the assets of the American Malting
Company were not worth anything like the amounts
at which they were carried on their books, or a
which they were stated in their balance sheet. They
offered evidence to show that there had been mt
only an over-valuation of their assets in the begin
ning, but also a large depreciation in the value
thereof since, and that they had sold plants oi other
property of the American Malting Company ar
less than the amount at which such plants or prop-
erty had been carried on the books of the corpora
tion. In view of this evidence, I submit that t e
dividends, amounting to 4% or 5% per ammumg
which have been paid during the last few years,
have been unearned dividends, and have ‘een 1
legally paid, and the officers and directors o
Company can be compelled to repay the s
These losses and the depreciation which the P
cutors have proved amount not only to an im 1g
ment of capital, but to an actual lossinte *
in which depreciation should have been ci *
and in which the losses upon the plants o *
property which were sold were estabis °’
should have been deducted from the apparen ~ *
ings of those years, with a result that ere



loss rather than a profit upon the business of each
year. In other words, I submit that if the corpora-
tions claims that its assets are worth less than the
anmount at which they are carried on the balance
sheets, and this is due either to depreciation or to
sales at lower figures than the book values, such
losses should have been charged against the ordi-
nary operating profits of the business in each year,
with the result that there have been no profits in
any year from which dividends could be declared.

Park vs. Grant Locomotive Works, 40 N.

J. Eq, 114.

Whittaker vs. Amwell Nat. Bank, 52 N. J.
Eq., 400.

Goodnow vs. Amer. Writing Paper Co., 73
N. J. Eq., 692.

If this be so, then the American Malting Com-
pany has declared dividends out of unearned prof-
its, and in that case the stockholders have a cause
of action against the Company and its directors to
recover for the benefit of the Company the amount
of such dividends. This is a right of which the
stockholders should not be deprived by a merger
with some other corporation. If this proposed mer-
ger goes through the stockholders of American
Malting Company will cease to be such, and will
necessarily lose any right that they may have to
recover from American Malting Company and its

hectors dividends improperly paid.

_ " any merger of these two corporations is legal
submit that it should be conditioned upon the
preservation to the stockholders of American Malt-
jng Company of any rights which they may have
a’e °£ the merger to bring suit against the
? Company, its officers and directors, to recover
“ar the benefit of the Company, and therefore for

™ °A n benefit, dividends improperly paid in the
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V.

The judgment appealed from should
be affirmed.
Respectfully submitted,

Samuel H Ordway,
Intervening Respondent.
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American
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On Certiorari.
Notice of Appeal.
Board of Public Utility Com-

missioners €f al.,

Respondents.

TO Frank H. Sommer,Esq., Attorney of the Board
of Public Utility Commissioners; and

Samuel H. Ordway, Esq., Attorney pPro se. $9

Bease take notice that the prosecutors appeal
om wll’le of the judgment entered in this
caue (1 the following grounds:

(1) Because said judgment was rendered against
e prosecutors and in favor of the respondents
en should have been rendered in favor of the

osecutors and against the respondents.

thnV “ecailse "e said judgment is contrary to 30
tllelaw of the land.

ruary 19, 1913, is unconstitutional 40



B

and void for the reason that its object is not ex-
pressed in its title.

(5) Because the act entitled “A further supple-
ment to an act entitled 'An Act concerning corpo-
rations (Revision of 1896)° approved April 2,
1896,” approved February 19, 1913, is unconstitu-
tional and void for the reason that it is in violation
of the constitutional provision that no act shall be
passed which shall provide that any existing law ar
any part thereof shall be made or deemed a part
of the act, or which shall enact that any existing
law or any part thereof shall be applicable except by
inserting it in such act.

(6) Because the act entitled “A further supple-
ment to an act entitled 'An act concerning corpora-
tions (Revision of 1896)’ approved April 21,1896 ,

.approved February 19, 1913, is unconstitutional
and void for the reason that it delegates legislative

} * powers.*

(7) Because the order of the said Board of
Public Utility Commissioners affirmed by the sa
judgment is in violation of the statute entitled
further supplement to an act entitled 'An act con
cerning corporations (Revision of 1896) approv
April 21, 1896,” approved February 19,1913.

(8) Because the order affirmed by said
1s based upon findings of fact and reasons w ic
30 not concern matters within the jurisdiction o
said Board of Public Utility Commissioners.

- (9) Because the order affirmed by said
is illegal and void and contrary to the s u
such case made and provided.

Yours respectfully,

Lindabdey, Depub & FAtJUts,
Attorneys of Prosecutors.

40 Dated June 4, 1914,



Writ of Certiorari.

l«wg SVatm cmnt

10

American Malt Corporation
and American Malting Com-
pany ,

Prosecutors,

VS.

Board of Public Utility Cqm-I
mis sioners,

Defendant. 20

The State of New Jersey to the Board of Pub-
lic Utility Commissioners and Alfred
]]us.] N Barber, Secretary of said Board,
GTeetingZWe being willing for certain
reasons to be certified of a certain order made by
e Sa* Board of Public Utility Commissioners
°n °f about the twenty-seventh day of February,
npUt,eeil bun(*re<* an(t fourteen, dismissing the 30
ii 1 ‘be American Malt Corporation and
ftr .*orican Malting Company, corporations

g ized and existing under and by virtue of

the °f tte State of New Jersey, praying for

CtUitvTal in .W'itin« <! « H Board of Public
merwp oramissioners of a certain agreement of

ento"TuTOwati°’n’ dated July 23’ 1913>

Do coma/ ak bebween said corporations, “we
D YOU tbat the said order so made by 40
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Writ of Certiorari.

the Board of Public Utility Commissioners, to-
gether with the petition, evidence and all other
things touching and concerning the same, as fully
and entirely as before you they remain, to our
Justices of our Supreme Court of Judicature, at
Trenton, on the ninth day of April, 1914, yott
certify and send, together with this WI’it, that
therein may be done what of right and according
to the laws of this State should be done.

Witness William S. Gummere , Esq., Chuef
Justice of our Supreme Court at Trenton, this
23rd day of March, A. D. nineteen hundred and
fourteen.

Wm. C. Gebhardt,
Clerk.
Lindabury, Depue & Faul ks,
Attorneys.
A true copy
Wm. C. Gebhardt,
Clerk.



NEW JERSEY SUPREME COURT.

American Malt Cor poration
and Americ an Malting Com-
pany, corporations,
Prosecutors, On Certiorari.

vs. Reasons.

Board of Publ ic Utility Com- 10

mis sio ne rs ,

Defendant.

The American Malt Corporation and American
Malting Company, prosecutors in the above-
entitled cause, by Lindabury, Depue & Faulks,
their attorneys, come and pray that the order of
the Board of Public Utility Commissioners dated
February 27, 1914, dismissing the petition of the
said American Malt Corporation and the said
American Malting Company praying for the ap-
proval in writing of the said Board of the consoli-
dation agreement entered into between the said
American Malt Corporation and the said Ameri-
can Malting Company, bearing date July 23, 1913,
may  reversed, set aside and for nothing holden
tor the following reasons, namely : 1. Because the

oard of Public Utility Commissioners had no "0
authority in law to make the said order. 2. Be-
cause the act entitled “A further supplement to an
a? .titled ‘An act concerning corporations (Re-
VISIh of 1896)’ approved April 21, 1896”7, ap-
proved February 19, 1913, is unconstitutional and

mt °*~  reasoil that its object is not expressed
*ijts title. 3. Because the act entitled “A further

ocon emen®  an ac” entitled ‘An act concerning
orations (Revision of 1896)’ approved Feb- 40
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Reasons.

ruary 19, 1913, is unconstitutional and void for
the reason that it is in violation of the constitu-
tional provision that no act shall be passed which
shall provide that any existing law or any part
thereof shall be made or deemed a part of the
act, or which shall enact that any existing law or
any part thereof shall be applicable except by in-
serting it in such act. 4. Because the act entitled
“A further supplement to an act entitled An act
concerning corporations (Revision of 1896) ap-
proved April twenty-first, One thousand eight hun-
dred and ninety-six” approved February 19, 1913
1s unconstitutional and void for the reason that
it delegates legislative powers. 5. Because the
said order is in violation of the statute entitled
“A further supplement to an act entitled An act
concerning corporations (Revision of 1896) ap
proved April twenty-first, One thousand eight hun-
dred and ninety-six”, approved February 19
1913. 6. Because said order is based upon find
ings of fact and reasons which do not concern
matters within the jurisdiction of the said Board
of Public Utility Commissioners. 7. Because the
said order is illegal and void and contrary to the
Statutes in such case made and provided.

Dated April 16, 1914.

Lindabury, Depue & Faulks,
Attorneys of Prosecutors.



NEW JERSEY SUPREME COURT

American Malt Cor por at ion
and Amer ican Malting Com-

PANY,
Prosecutors, On Certiorari
Ys. return of writ.
Board of Public Utility Com- 10
MISSIONERS,
Defendant.

Tothe Honorable the Justices of the Supr eme
Court of Judicature of New dJer sey

The Board of Public Utility Commissioners here-
with sends to the Supreme Court of Judicature
of the State of New Jersey a certain order made 20
by said Board of twenty-seventh day of February,
nineteen hundred and fourteen together with the
record and proceedings before said Board, and all

ings touching and concerning the same, as fully
ff, finely as before said Board they remain, as
“18 commanded.

In witness whereof the seal of said Board is
ere o affixed and certified by the subscriber.

Alfred N. Barber ,
Secretary of the
Board of Public Utility

Commissioners.

30

[seal.]
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State of New der sey.

BOARD OF PUBLIC UTILITY
COMMISSIONERS.

IN THE MATTER OF THE APPLICATION OF
AMERICAN MALT CORPORATION AND
AMERICAN MALTING COMPANY FOR

10 APPROVAL OF AGREEMENT OF MER-
GER AND CONSOLIDATION.

Report and Order.

February 27th, 1914.

IN THE MATTER OF THE APPLICATION OF
20 AMERICAN MALT CORPORATION AND
AMERICAN MALTING COMPANY FOR
APPROVAL OF AGREEMENT OF MER

GER AND CONSOLIDATION.

Repo rt .
Fre der ick J. Faulks, Esq. (of Lindaburj,
Depue & Faulks), with whom was Silas
W. Howland, Esq., of the New York Bar,
for petitioners.
Samuel H. Ordway, Esq., of the New Yor
Bar, for objectors.

Application was made by the American Melt
Corporation and the American Malting Conpany,
both organized under the general corporation ac o
the State of New Jersey, for the approval in writing
of this Board, of a certain agreement of merger an
consolidation, dated July 23d, 1913, duly ene

40 into betweeen the said corporations.



Report and Order.

The petition was filed September 16th, 1913.
Objection was filed by Samuel H. Ordway, for him-
self and another stockholder, on September 27th,
1913 Later objection was made by another stock
holder.

Hearings were held on September 30th, October
10th, 1913, and January 6th, 1914.

The statute (Chapter 19, Laws of 1913), making
the written approval of this Board a prerequisite
to any merger of corporations is silent as to the
rule or rules which should govern the Board in
granting or withholding approval in such cases.
No certain inference can be drawn from the silence
of the statute in this particular, as compared with
the express direction of the Public Utility Act
Oh 19, P. L. 1911), regarding the Board’s ap-
proval of proposed security issues by public util*
lies. Prom the fact, however, that Chapter 19
o the Laws of 1913 was passed at or about the
sane time as certain other statutes notably Chap-

1s 13,14,15, 16, 17 and 18, which aim at certain
comnon purposes of corporate regulation, it might
P aps be inferred that the Board’s action upon

gers submitted for its approval should be in

firm?naf’ Ge With the public P°licy indicated in this
isnfP°- Statutes- In general, therefore, the Board
"*01 QUimnn : .

opinioh that, inasmuch as formal approval by

Ibunal is now, of necessity, a requirement

10

20

30
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Report and Order.

ing companies to an unfair or inequitable condition
or arrangement; (3) that in the carrying out of
such merger it must be affirmatively shown that
each and every statutory requirement applicable
in the premises has been complied with.

Has the American Malt Corporation shown that,
upon approval of this agreement for merger and
consolidation, it will have assets commensurate with
its capital stock of fifteen million dollars?

Admittedly, the American Malt Corporation at
present has no property or assets (omitting a
minor item of some $41,000) except the shares of
stock in the American Malting Company. Of these
shares the American Malt Corporation owns oe
hundred and forty-two thousand six hundred and
forty-five shares of the preferred stock and one hun
dred and thirty thousand eight hundred and
twenty-four shares of the common stock. Its hold-
ings amount to over 98 per cent, of the total out-
standing capital stock of the operating company.
We may therefore closely approximate the value of
the assets of the American Malt Corporation by
finding the value of the net assets of the American
Malting Company.

To ascertain the latter item we obtain no relia e
index from the par value of the American Malting
Company’s securities. Counsel for the petitioners
admit that originally it was “grossly overcapital-
ized.” (Record, Jan. 6, 1914, p. 37.) Twoofte
petitioner’s witnesses, Messrs. Vuhlman and >® 1l
gen, admitted that, when they sold their mdm ®
plants to the American Malting Company, W
each obtained approximately two and one-hal A
the amount at which they carried said plan
their books. (Record, Jau. 6, 1914, PP
Moreover the greater part of the purchase p
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was paid in cash, not in securities of the American
Malting Company. Such stock of the latter cor-
poration as was accepted in payment was taken
voluntarily, and some sellers of individual plants
“oot everything in cash.” (Record, Jan. 6, 1914,
page 33.) Mr. Vuhlman also testified that he
rever carried the good-will of his business as an
asset on his books.

In the light of these facts alone the entry on the
books of the American Malting Company of “Prop-
aty, Plant and Goodwill $27,589,155.88,” canpot
be taken conclusively to indicate assets of corre-
sponding value.

The company submitted evidence going to show
that the aggregate present value of its various
plants amounts to $6,396,000. While this was ex
parte, the board, as at present advised, is not dis-
posed to challenge this valuation. If to this sum 0
we add, from the balance sheet submitted as of

pril 30, 1913, the sum of the cash on hand, ac-
oounts and bills receivable, inventories, bonds pur-
chased, mortgages held, securities held, special de-
posit for sinking fund, and unexpired insurance

]}alrgte‘iaxevthe assets reach $12,674,000 approx-
y.

From this amount a deduction must be made of
JA T°r~a”e bonds, accrued interest thereon, 30
alr mort£ages assumed, accrued, taxes due,

conn/ mterest due on underlying mortgages, ac-
asnf a anl Payable* and reserve account, all

Apnl 30>1913>indicated by the balance sheet
diiotf a,? Iegate $M36,000 approximately. De-

wehd ~ 18mm fr°m the ?alue of assets as above,
dicati,,! ! / eSldUe Of approximately $9,234,000, in

a11y>gsnlftna }g {) eetp %(%ggtﬁyeﬁfg%te (iuch intangibles, if
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Inasmuch as the capitalization of the American
Malt Corporation is $15,000,000, it is evident that
the sum of about $6,000,000—more exactly $5,762-
000—must be shown to exist unless the Board is to
approve of a merger resulting in a capitalization
in excess of assets.

10  The petitioners have tried to establish that their
intangible assets, particularly, but not exclusively,
the good-will of the properties of the American
Malting Company suffice to make up this amount.

At the hearing of January 6th, 1914, Mr. Yuhl-
mann testified that the various concerns in the
American Malting Company obtained a higher
average price than most of their competitors.
(Record, Jan. 6, 1914, p. 17.) He thinks it wll

2q run from 2 to 3 cents a bushel higher than that
obtained by most, of their competitors. There is
no evidence however to show that the cost may not
be greater per bushel than the cost of most of their
competitors. He testifies also to certain advan
tages obtained in the saving of cross freights, by
reason of filling orders from malt houses conven
iently located as regards consignees. He also tes-
tifies as to the prestige enjoyed by the companys
product. Allowing two or three cents per bushe
on a yearly turnout of about 11,000,000 bushels, the
witness thinks that a yearly profit of $275,000 ar
$300,000 would represent the value of intangibles,
consisting largely of good-will. Capitalizing this
at 5 per cent, he testifies that from $5,500,000 to
$6,000,000 is a fair value for this asset.

Without denying that good-will or other atteste
intangible assets may be, under certain
stances, an asset properly to be capitalized, e

40 Board is not convinced by the evidence presen
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that the intangible assets are of anything like the
magnitude claimed.

The reasons for doubting this claim are as fol-
lows:

First: The net profits from which it is claimed
have been earned of late years by the American jq
Milting Company do not warrant the belief that
the value of the total capital employed, tangible
and intangible, is anywhere near the value of
$15000,000. Counsel for petitioners (Record,
Jan 6,1914, p. 39,) contends that under the pres-
ent management from 1908 to 1913 the net earnings
have averaged $621,544 per year. If from $275,000
to $300,000 is the annual net profit due to intang-
1ble assets, only the residue, $325,000 or $350,000
at the most, is traceable to tangible assets having,
it is claimed, a value of over $9,000,000. This is
less than four per cent, and not much over 3" per
oat, on capital which we are asked to believe is
managed with such skill that its good-will is an as-
3 of large magnitude. For the seven years of the
previous management the net earnings averaged
n fWQOM a year. This is the averment of coun-
s for the petitionerg (Record, Jan. 6, 1914, p. 39,)

ough the good-will is represented as having 30

ha* Pf Ctically continuous, and customers as
een s'iitlsﬁed and unwilling to leave this

source of supply

is "°Ver result of a number of years

profite t T a.fairer hasis Oll which to estimate

for tL. IIm S"’"'Jng of and'one year, the net profits

were FrEE A" o]lst 1913>

2~ ler intangibles are to account
fgr%mo O?IK sum, the tangible assets ap- 40
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parently yielded a profit of but little over one per
cent, in this year.

The amounts expended in betterment and man
tenance appear to be very moderate. They run as

follows :
For year ending Aug. 31, 1909, $53,564.44
u a « a2 1910, 51,921.78
v a u u 1911, 75,319.71
a u tt a 1912, 91,142.80
v a it a = 1913, 122,987.18

With the exception of this expenditure, it does
not appear that it is customary to charge off an
allowance for depreciation. (Record, Sept. 3
1912, pp. 12, 13.)

The inference would seem to be warranted that

~ the net profits as reported by the Auditor are pre-
sumably fully as great as any fair estimate thereof
would warrant. And the meagre average rate of
profit would imply that, with efficient management
assumed, the reason is a lesser aggregate of capital
assets than the $15,000,000 which the petitioners
ask us impliedly to sanction in giving formal ap
proval of this agreement of consolidation and mer
ger. )

30  Objection is made by serveral holders of preferre
stock that the proposed division of stock between
the holders of preferred and common stock is
equitable and unfair to the preferred stockholders-
The objection is not specific, but alleges genera
that the proposed plan is unfair to them.

Of the outstanding stock of the American a
ing Company, the preferred stock represents a
fifty-one per cent, or $14,440,000, as agains

4Q 400,000 of common stock.



13

Report and Order!

In the certificate of incorporation of the Amer-
ican Malting Company, it is provided:

“The preferred stock shall have a prefer-
ence over the common stock in respect to
dividends to the amount of seven (7) per
centum per annum, which shall be cumula-
tive, but no other preferences. That is to
say, no dividends shall be paid in any year
upon the common stock unless and until
the preferred stock shall have received divi-
dends at the rate of seven (7) per centum
per annum from the time of the issue there-
of. The preferred stock shall not be en-
titled to any dividend in excess of said seven
(7) per centum per annum, but only the
common stock shall bd entitled to share in
any further dividend which shall be declared
or paid in any year.”

Dividends upon the preferred stock have been
tery irregular. In no year has the full dividend
enPa” from earnings, so that there are now ac-
cumulated unpaid dividends on preferred stock
anounting to approximately $12,000,000 or some-

mg over eighty per cent, of the par value thereof,

o dividends have ever been paid on the common
oc * The surplus applicable to the payment of

cumulated dividends on the preferred stock,
udissolution, amounts to |2,141,884.49, or approx-

dividendfifteen ~  °ent' of accumulated unpaid

as N “re’arre(l stock enjoys no preference except

ticiuat IV et an® would, on dissolution, par-

1 distribution of assets on equal terms
With the common stock.

10
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In the amended certificate of incorporation of
the American Malt Corporation, it is provided:

“The holders of preferred stock shall be
entitled to receive from the surplus of net
profits arising from the business of the cor-
poration, dividends at the rate of, but mt
exceeding four per cent, per annum from
April 1, 1906, until October 1, 1906, and at
the rate of, but not exceeding six per oat,
per annum from and after October 1, 1906
payable annually, semi-annually or quar-
terly, as and when declared by the Board
of Directors, the dividends on the preferred
stock shall be cumulative and shall be pay-
able before any dividend on the ocomron
stock shall be paid or set apart, so that if
in any year a dividend at the rate aforesaid
shall not have been paid on the preferred
stock, the deficiencies shall be payable be
fore any dividends shall be paid or set apart
for the common stock. The holders of com
mon stock shall be entitled to receive al
moneys appropriated to dividends after the
payments of dividends as aforesaid on the
preferred stock. In the event of any
liquidation or dissolution, or winding ug
whether voluntary or involuntary, the
holders of the preferred stock shall be en
titled to be paid in full, the par amount of
their shares and the unpaid dividends ac-
crued thereon, before any amount can ke
paid on the common stock. After such pay-
ment to the holders of the preferred stock,
the holders of the common stock shall ke
entitled to receive the remaining assets and
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funds in proportion to the shares held by
them respectively.”

It is evident that the primary purpose of those
interested in the merging corporations is to se-
are control of the American Malting Company
through the ownership of its stock by the Malt
Corporation and then reorganize by consolidating
the corporations and changing the amount of out-
standing preferred stock and the amount of divi-
dendk to be paid upon it. The whole plan is to
rediee the obligations imposed upon the present
property by the terms on which the preferred stock
ishdd The amount of such stock is reduced from
over $15,000,000 to $9,000,000, and the rate of divi-
dadk from seven to six per cent. In view of the °
valee of the property owned and the earnings
theren, both objects are desirable. Both steps are
mthe direction of safer and sounder management.

—.

q

hi~ Vew Ejection offered by stock-
? s’ » must appear that the proposed exchange
?7 .e of the resulting corporation on the

agis of sixty-two per cent, of the holdings of pre-
are stock and forty-four per cent, of the hold-
gs ° common stock is fair and proper. Is such

so A~table to the holders of the preferred 30

gok a* r aS holders of the common
bothpi  he testimony sllows that some stock of

takenover~t!* TT * in exchanSe for property
valee in on WP and a half and three times actual
sock was Tl v g- ReC Jan' 6~ The electors’
10. Whflf 1d °r m cash at Par (P- Bee. Oct.
sats cash ProPer* on °t each class of stock repre-
what nronnpf- pioperty taken at real value, and

ion represents stock issued without 40
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consideration or without equivalent consideration,
does not appear.

That the common stock has no present earning
value is clear, and the prospect of future dividends
is highly improbable. Unless the earnings increase
considerably, it is doubtful if sufficient funds will
be received to pay dividends on the preferred stock,
and meet mortgage requirements and depreciation.
The admitted purpose of reorganization is to ex
deavor to give the common stock some value and
an opportunity, if possible, to enjoy dividends.

In view of the value of the property possessed
and the financial history of the Malting Company,
what is the present value of stock of each dass?
No attempt has been made to support the proposed
plan of exchange on the theory that the issues of
stock bear any relation to the cash or property ex
changed therefor. No one seems to be aware row
the percentages of present holdings to be given
each class of stockholders were determined. (P. 56
et seq., Rec. Jan. 6.) It seems to have been an
arbitrary allowance based upon the judgment of
the managers of the proposed consolidation as to
the utmost the holders of preferred stock would ke
likely to yield.

Since this Board is required to pass upon the
question of the fairness of the plan to all parties
interested, and should be able to find affimmatively
that the proposed scheme is fair and equitable, an
in all probability the best obtainable for all an
cerned, the burden rests upon the petitioners to
establish these things. It may be that the pan
proposed is the best that can be devised. It isn’b
however, supported by proof. Facts and reasors
establishing it as the most practicable, feasible an

4Q fair means of reorganization should be submi
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This Board and dissenting stockholders should not
be asked to accept conjecture in place thereof.

Section 18 of the corporation act requires, inter
dlia, that “at no time shall the total amount of the
preferred stock issued and outstanding exceed two-
thirds of the capital stock paid for in cash or
property.” In view of the findings as to the value
of the property taken, and in the absence of proof
to the contrary, we think serious doubt exists as
to whether the proposed issue of $9,000,000 of pre-
ferred stock would not violate this statutory re-
quirement. Lack of proof makes it impossible to
pass finally upon this question, and it is merely
pointed out as a possible barrier to approval.

Chapter 15, Laws of 1913, being a supplement to
the corporation act, provides:

“(49) 1. Any corporation formed under
this act may purchase property, real and
personal, and the stock of any corporation,
necessary for its business, and issue stock to
the amount of the value thereof in payment
therefor, subject to the provisions herein-
after set forth, and the stock so issued shall
be full paid stock, and not liable to any
further call; and said corporation may also
issue stock for the amount it actually pays
for labor performed.

Provided, That when property is pur-
chased the purchasing corporation must re-
ceive in property or stock what the same is
reasonably worth in money at a fair, bona

e valuation; and provided, further, that
no fictitious stock shall be issued; that no
sock shall be issued for profits not yet
earned, but only anticipated; and provided,

p)

30

Ur er, that when stock is issued on the 40
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basis of the stock of any other corporation
it may purchase, no stock shall he issued
thereon for an amount greater than the sum
it actually pays for such stock in cash orits
equivalent; and provided, further, that the
property purchased or the property owned
by the corporation whose stock is purchased
shall be cognate in character and use to the
property used or contemplated to be used
by the purchasing corporation in the direct
conduct of its own proper business; andin
all cases when stock is to be issued for prop-
erty purchased, or for the stock of other cor-
porations purchased, a statement in writing,
signed by the directors of the purchasing
company, or by a majority of them, shall e
filed in the office of the Secretary of State
showing what property has been purchased,
and what stock of any other corporation has
been purchased, and the amount actually
paid therefor.

“2. That if any certificate made in pu
suance of this act shall be false in any na
terial representation, all the officers who
signed the same, knowing it to be false, shall
be guilty of misdemeanor, and the directors,
officers and agents of the corporation, wo
wilfully participate in making it, shall ke
guilty of misdemeanor; and provided,
further, that Uny corporation which shall
purchase the stock of any other corporation,
or any property, for the purpose of restrain
ing trade or commerce, or acquiring a nonop-
oly, and the directors thereof participating
therein shall be guilty of a misdemeanor.
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This act is one of the group above referred to*
and 1s designed to prevent the issuance of stock
except for value received and .to an amount equal
to the actual assets of such corporation.

The effect of the consolidation and merger of
corporations is to organize a new corporation,
clothed with the powers and privileges of the
merging corporations, and subject to such limita-
tions as are imposed by law. In passing upon the
capitalization, etc., of the resulting corporation the
sae rules as apply to an entirely new corporation
should be regarded.

Does the proposed issue of stock fall under the
inhibition of Chapter 15?

The corporation may issue stock for the value
of the property or stock purchased by it. If the
stock of the American Malting Company is to be
exchanged, what is its value? It can have no
greater value than is represented by the value of
the physical property owffed by it, plus the value
° intangibles, if any. In this case the property is
worth less than the proposed capitalization by
some millions of dollars. The preferred stock has
earned some dividends but not sufficient to give it
amarket value equivalent to its par.

he common stock has no value as a dividend
ayer. The fair value, therefore, of the property to
mwa™M T “or which stock is to be issued by the

n ing corporation, is as stated in the first sec-
. report, and is much less than the
on °f St°Ck Pr°P0Sed to issued. We find
whinWil unable to conclude that the property

S corporation is to receive is

valnaH WOrth “ money at a fair, bona fide
ano ,the Blra of $15,000,000, for which

“»onnt stock is to issue.

10
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In connection with this application the sugges-
tion occurs that the property of the Malting Com
pany is not cognate in character and use to the
property used or contemplated to be used by the
Malt Corporation, in the conduct of its own proper
business. No attempt was made to disguise the fact
that, although the certificates of incorporation of
both corporations confer power to manufacture,
treat and sell malt, etc., the Malting Company is
an operating company and the Malt Corporation is
a holding company, not having ever engaged in
manufacturing and selling any malt products
(p. 54, et seq., Rec. 6). It was organized primarily
to hold the stock of the Malting Company, and has
never exercised any of its powers, except to hold
such stock. In the amended certificate of the Mhalt
Corporation there is express provision limiting the
holding of stock to that of the Malting Company.
If the business done by each corporation is taken
as indicative of the purposes for which it was
formed, there is nothing in the business of the op-
erating Malting Company and the holding MHlt
Corporation which can be said to be in the slightest
degree similar or cognate in character, within the
meaning of the act. In view of the conclusions on
other phases of the case, a determination of ths
question is unnecessary. We think it unnecessary,
also, to pass upon other questions that are sug
gested as reasons for witholding approval.

For the reasons above stated, the Board finds
and determines that it cannot approve the merge
and consolidation in the form proposed. The appl
cation will, therefore, be denied and the petition
dismissed. An order will enter accordingly-

Dated February 27th, 1914.
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Order.

This petition having been duly heard and sub-
mtted, and full investigation of the matters and
things involved having been had, and the commis-
sion having, on the date hereof, made and filed a
report, containing its findings of fact and conclu-
sions thereon, which said report is hereby referred
to and made a part hereof;

It is ordered that the petition in this proceeding
beand it 1s Her eby Dismissed.

Dated February 27th, 1914.

Thereby certify the foregoing to be true copies
of the Report and Order of the Board of Public
Utility Commissioners adopted at a meeting held
Friday, February 27th, 1914, the originals of which
areon file in the office of said Board.

Dated March 16,1914.

Alfred N. Barber,

Secretary.
[seal ]

10

20

30

40



22

In the Matter

of

The petition of American Malt
Corporation and American
Malting Company for the
Approval in writing of the
Board of Public Utility Com-
missioners of the State of
New dJersey to a certain
agreement of merger and con-
solidation, dated dJuly 23,
1913, duly entered into be-
tween the said companies.

PETITION OF AMEKICAN MALT CORPORA
20 TION AND AMERICAN MALTING GOV
PANY FOR APPROVAL OF AGREEMENT

OF MERGER AND CONSOLIDATION.

FREDERIC J. FAULKS,
SILAS W. HOWLAND,
Counsel

30
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In the Matter
of

The petition of American Malt
Grporation and American
Milting Company for the
Approval in writing of the
Board of Public Utility Com-
missioners of the State of
New dJersey to a certain
agreement of merger and con-
solidation, dated dJuly 23,
1913, duly entered into be-
tween the said companies.

Tothe Board op Public Utility Commissioners
orthe State op New Jersey:

The petition of American Malt Corporation and
erican Malting Company respectfully shows:

1 That the principal and registered office of each

aNidli°nPOratiO11S in the State of New dJerse
®"* ha“ge Place in the City of Jersey ty,

thet n. IHUdSOn' and that Treacy is
Jprocess ereln 41 cllarSe thereof and upon whom

*
sgﬁaiw%ul le 3c§tof said corporations may be

n sai

acoidoratedmerf 4 Maltille OomPany was duly
the 8 ~ * A~ ander the general corporation act of

tarter I80I' n J °D the 28th day of SeP-

Poratio'n 1s L 5 & C°Py of its certificate of incor-

that% said eFet0 amieXed’ marked “Exhibit A” ;

said corporation now 1s, and continuous!’

10
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since its incorporation lias been, engaged in the
business of manufacturing, selling and dealing in
malt, its bi-products and products produced in, ar
used iIn or in connection with, or incidental to, the
manufacture of malt, which business has extended
into and is now conducted in the States of New
York, Ohio, Illinois, Michigan and Wisconsin; that
it has an i1ssued and outstanding capital stock of
$27,840,000 (not including $1,100,000. par value of
common stock heretofore issued and subsequently
returned to, and now owned by, said company and
held in its treasury) of which $14,440,000. par
value i1s preferred stock and $13,400,000. par value
1s common stock; that attached hereto marked
“Exhibit B” is a copy of the balance sheet of Ameri-
can Malting Company as of April 30, 1913, thee
being the latest figures as to the financial condition
of said company which can be relied upon as ac
curate.

3. That American Malt Corporation was dulyin

corporated under the general corporation act of the
State of New Jersey on the 31st day of Mach
19'06, and a copy of its certificate of incorporation
with all the amendments thereto is hereto annexe,
marked “Exhibit C” ; that said corporation, in pu-
suance of the powers expressed in its said ceri
cate of incorporation, has heretofore acquire an
now owns 142,645 shares of the preferred stoc a”
130,824 shares of the common stock of sa®
American Malting Company; that there &e *
standing in the hands of divers persons ot er
American Malt Corporation 1755 shares "7
ferrod stock and 3176 shares of common
American Malting Company, said ouS twd
shares amounting in the aggregate to less A
per cent, of the outstanding capital stock o
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can Malting Company; that said shares of stock
m the American Malting Company owned by
Anerican Malt Corporation were acquired by is-
suing to the holders thereof in exchange therefor
$2 par value of the preferred stock of American
Mt Corporation for $100. par value of the pre-
ferred stock of American Malting Company, and
$41 par value of the common stock of American jq
Mhalt Corporation for $100. par value of the com-
mon stock of American Malting Company; that the
American Malt Corporation has an authorized
capital stock of $15,000,000 divided into 150,000
shares of the par value of $100. each, of which au-
thorized capital stock 90,000 shares of the aggre-

fionna” ValUe °f $9’00020°0*are preferred stock and

(trmoShareS °f the abnegate par value of $6,-
> . are common stock; that of such shares

infTss"in been duly issued and arc now outstand- 20
J 8219 shares of preferred stock of the aggre-
LLPar Val'e Of *88219°0- and 57,415 shares of

1571°inn&0k °f the aggregate par value of
1, 00’ that ®aid American Malt Corporation

° or assets save the said shares of

o mdehtlmeF1Can Malti“g Company, that it has
Anerican mT - # certain indebtedness to said
fom timiit + a,.lng ComPany for advances made

ot more than *4*1 “ the to 30
CoporaHAn ~ $41°000>that said American Malt
uPonitbvit ParSUant to the Powers conferred
and through ft» A  been and is engaged>by
Sid American M* ersh” of the capital stock of
specified in Company as hereinbefore
axdWing 5 manufacturin® filing
produced in O a” bl'Products, and products
d&*tal to the m connection with, or inci-

' e manufacture of malt,
40
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4. That in order to accomplish greater efficiency
and economy in management, the two companies
desire to consolidate and to merge the American
Malting Company into the American Malt Cor
poration and thereby to vest in American Mhlt
Corporation all the property, real and personal,
rights, privileges and franchises of American MHIt-

10 ing Company, subject to its liabilities and debts
all to the extent and in the manner provided by
law. To that end, and in pursuance of the powers
conferred upon the said corporations, which sad
corporations are organized for the purpose of
carrying on business of the same or a similar
nature within the meaning of Section 104 of the
General Corporation Act of the State of New
Jersey and in conformity with the said Section
104 and with the provisions contained in Section
105 of said act, the directors of American IVHIt
Corporation and American Malting Company re
spectively did on or about the 23rd day of July
1913, enter into a joint agreement under the re-
spective corporate seals of said corporations for
the merger or consolidation thereof under the name
of American Malt Corporation. At a special nect-
ing of the stockholders of each of said companies
duly convened for the purpose of taking the sa

30 agreement into consideration the said agreemen
was submitted to the said stockholders respective y
and considered and approved by over two-thirds o
all the stockholders of each of said companies, t e
said special meeting of stockholders of American
Malting Company was held on the 11th «w
September, 1913, at the hour of 11 oclock a. >
and the special meeting of stockholders of *
can Malt Corporation was held on the nth dy

40 of September, 1913, at the hour of 12 ocloc 1



27

Petition.

The meeting of stockholders of American Malting
Company and the vote upon the adoption of said
agreerrent were held and taken separately from the
meeting of stockholders and vote of the said
Anerican Malt Corporation. The duplicate orig-
nals of said agreement bearing date, July 23, 1913,
to which are attached the original certificates re-
quired by Section 105 of the general Corporation
act of the State of New Jersey are submitted here-
with and a copy of said agreement and certificates
is hereunto annexed marked “Exhibit D” and
mede a part hereof.

Wherefore, your petitioners pray that the said
agreement of merger and consolidation between
Anerican Malt Corporation and American Malt-
ing Company dated July 23, 1913, he approved in
writing by your Honorable Board pursuant to the
provisions of Chapter XIX of the Laws of 1913,
and that the said corporations may be permitted
luereoy to consummate the game.

Dated September 15, 1913.

American Malt Corporation,
By WILBERFORCE SULLY,
President.
John C. McCune,
Secretary.
[Seal American
Malt Corporation.]
American Malting Company,
By Charles A. Stadler,
President.
John C. McCune,
Secretary.
[Seal American

Malting Company.]
SIUs w. Howl and,

Of Counsel.

20

30
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State of New York]
County of New York vss:

City of New York j

W ilb erforce Sully, of full age, being duly
swiorn, on his oath says:

I am the president of the within named peti-
tioner, American Malt Corporation, and have held
said office since January 24, 1912. 1 was vice
president of said corporation from April 11, 1907,
to January 24, 1912. I am also the vice-president
and chairman of the Board of Directors of the
within named petitioner, American Malting Com
pany, and have held said office of vice-president
since November 13, 1906, and said office of chair-
man of the Board of Directors since July 9, 1907.
I have been directly and actively connected with
the management and conversant with the affairs
of American Malting Company since November 13
1906, and of American Malt Corporation since
April 11, 1907 More than ninety-eight per cet.
(98%) of the stock of American Malting Company
is owned by American Malt Corporation. It has
been and is thought desirable by the directors and
more than two-thirds of the stockholders of each of
said corporations that from the standpoint of
economy and efficiency of management these two
companies should be merged and consolidated into
one corporation and operate thereafter as a singe
corporation.

I am well acquainted with the properties, busi
ness and financial condition of both of said com
panies, and I believe that the statements in the
foregoing petition with respect to said matters are
fair, conservative, just and true. I have also ha
personal connection with the various other matters

40 and transactions set forth in said petition so ar
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as they have occurred since November 13, 1906,
ard the statements with respect thereto in the fore-
gaing petition are true of my own knowledge. 1
behieve that the terms and conditions of the merger
as et forth in the agreement of merger and con-
solidation are fair and equitable to the stockhold-
ers of both companies.
WILBERFORCB SULLY.

this 15th day of September, 1913. ) 10

Herman Hugle
[SEAL notary public.] Notary Public 210

N. Y. C

Exhibit A.

The undersigned, citizens of the United States, 20
rJL+e PurPose  associating ourselves into a cor-
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to be conducted are said Jersey City and such ather
place or places as the Board of Directors of the cor-
poration may from time to time determine.

III. The objects for which the corporation is
formed are the manufacturing, selling and dealing
in malt and its bi-products or products incidental
thereto and all other products in the manufacture
of which malt is or may be used, and the business
incidental thereto.

The corporation may conduct business in suwch
other State or States than New Jersey, and in such
place or places therein, as the Board of Directors
of the Corporation may from time to time deter
mine, and may have one or more offices out of this
State, and may hold, purchase, mortgage, sell and
convey such rearand personal property in or out of
this State as the Board of Directors may determine
to be necessary for its business; and the said Board
of Directors may from time to time issue or cause
to be issued stock of the corporation, preferred ar
common, or both, in payment for such property, rea
or personal, either within or without this State, as
the said Board may deem to be necessary to acquire
for the business of the corporation,

Until the number thereof be increased or dirn
ished in manner provided by law, there shall be e
Directors of the corporation, of whom one sha
an actual resident of the State of New dJersey, am
all shall be shareholders.

The Board of Directors may hold meetings
may keep the books of the corporation (excep
stock and transfer books) without this state.

The Directors shall have power to make an

the by-laws.

’
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IV. The total amount of the capital stock of the
corporation is to be thirty million dollars ($30,000,-
000 divided into three hundred thousand (300,-
000 shares of the par value of one hundred dol-
lars ($100) each.

The amount with which it will commence busi- *
ressis to be ten thousand dollars ($10,000) divided
mto one hundred (100) shares of the par value of
ore hundred dollars ($100) each.

The said capital stock of the corporation, to wit :
thirty million dollars ($30,000,000) is to consist of
fifteen million dollars ($15,000,000) of preferred
stack, divided into one hundred and fifty thousand
(150,000) shares of the par value of one hundred
dollars ($100) each, and fifteen million dollars
($15,000,0000 of common stock divided into one "0
hundred and fifty thousand (150,000) shares of
the par value of one hundred dollars ($100) each.

The preferred stock shall have a preference over
the common stock in respect to dividends to the
anmount of seven (7) per centum per annum which
s all be cumulative, but no other preference. That
isto say, no dividend shall be paid in any year upon

e comnion stock unless and until the preferred
s°ck shall have received dividends at the rate of 30

ven (7) per centum per annum from the time of
e thereof. The preferred stock shall not be

A1 ed to any dividend in excess of said seven (7)
shadT*1MM ? er annum>hut only the common stock

., eentitled to share in any further dividend

Th ~ec’are(” or Paid in any year.

wH6 ividen<ds uP°n " e preferred stock shall be

of 7P terly’ half-yearld or yearly, as the Board

ec ors shall from time to time determine. 0
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V. The names and residences of the incorpora-

tors, and the number of shares subscribed for by
each, are as follows; to wit:

Name. Residence. No. of
Shares.

Hamilton H. Durand, New York City, New York, Ten
John J. Treacy, Jersey City, New dJersey, Fve
Frederick Dwight, Brooklyn, New York, Tn

VI. The date on which the existence of the cor-
poration is to begin is to be the date of the filing
of this certificate as required by law, and the
period limited for its continuance is one hundred
years from said date.

In witness whereof, at Jersey City, mn the
20 County of Hudson, in the State of New dJersey,
we have hereunto set our hands and seals the
twenty-seventh day of September, in the year ae
thousand eight hundred and ninety-seven.
Hamilton H. Dur and [1.s]

John J. Treacy 1> s]
Frederick Dwight [1.s]
State of New York, 1gg

3Q City and County of New York,)

Be it remembered that on this twenty-seventh
day of September, in the year one thousand eigh
hundred and ninety-seven, before me Samuel
Jarvis, Jr., a Notary Public of the State of
York in and for the City and County of New Yor >
personally appeared Hamilton H. Durand, Oa
J. Treacy and Frederick Dwight, who, I am sa
isfied are the persons named in and who execu

.q the foregoing certificate, and I having m
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koown to them the contents thereof, they did there-
upon severally acknowledge that they signed and

sealed and delivered the same as their voluntary
act and deed.

State of New York,
City and County of New York.j SS\

I, Henry D. Purroy, Clerk Of the Clty and
County of New York, and also Clerk of the Su-
prerre Court for the said City and County, the same
eing a Court of Record, do hereby certify, That
amuel F. Jarvis, Jr., whose name 1s subscribed”
f +e Certificate of the proof or acknowledgment

0 the annexed instrument, and thereon written,
was at the time of taking such mwvf »tul

seal of the said Court and
September, 1897.

Henry D. Purroy

Clerk. 4Q

[seal.]
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Endor sed :
“Received 1n the Hudson Co. N. J. Clerk’s O

fice Sept. 28th a. d4. 1897 and Recorded in (erks

Record No. on Page
John G Fisher,
Clerk”

“Filed Sept. 28 1897
10 George Wurts
Secretary of State.”

STATE OF NEW JERSEY
Department of State
Recording, Comparing and
certifying Division.
COPY CORRECT

Original held by M. I. Connell,
John Lewis Hendricks,
In charge of division.
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Exhibit B.

GENERAL BALANCE SHEET AMERICAN
MALTING COMPANY APRIL 30, 1913.

Assets.

Property, Plants and Good W ill.. $27,589,i55.88 10

Comrmon Stock returned to Treas-

o L cerrreeseeeeeeereeeeeeenns 1,100,000.00
cash m Banks and on hand.......... 705,897.86
Accounts and Bills Receivable_ 1,483,158.40
Inventories ........ccoeeeeeeeeiiiiiiiiiiinnen, 3,825,806.45
rsonds Purchased for Account of

Treasury .......ccccceeeveercveeeennen. 112,000.00
Mortgages on Real Estate.............. 95,000.00
securities of Other Companies__ 18,725.00
special Deposit (Trustees of Sink-

mg Fund)....cooooeeeeiiiiiiiiiinn, 634.21
unexpired Insurance and Taxes.. 36,805.25

$34,967,183.05

Liabil ities.

Capital Stock, Preferred............. $14,440,000.00
apital Stock, Common.. .. 14.500,000.00
Arst Mortgage Bonds........ 2,725,000.00
nnaUid. Interest on Bonds.......... 68,150.00
underlying Mortgages........ 114.000
Accrued Taxes.. . oeeennn.... noA 20'963.75
~ed interest on Underlying T
Mortgages__ ) 1,308.34
Accaunts Payable.../[ )17 ** 7.355.30
“is Payable.! ......... ... 400.000.
eserve Account....... ] 100'000. 00
uyplug;Account ................ *] 2,141,88449
Bto? . A 8 month
tOOAprll 30, Clcgli%t) (mons 448.521.17

$34,967,183.05 40

00 30

00
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Exhibit C.

AMENDED CERTIFICATE OF INCOR-
PORATION.

OF
AMERICAN MALT CORPORATION.

We, the undersigned, in order to form a corpora-
tion for the purposes hereinafter stated, under and
pursuant to the provisions of the Act of the Legis-
lature of the State of New Jersey, entitled “An Act
Concerning Corporations (Revision of 1896),” and
the acts amendatory thereof, do hereby certify as
follows:

I. The name of such Corporation is

American Malt Corporation.

II. The location of its principal office in the State
20 1s No. 15 Exchange Place, Jersey City, New Jersey.
The name of the agent therein and in charge thereof
and upon whom process against the Corporation
may be served, is John J. Treacy. Said office is to

be the registered office of such Corporation.

II1. . [As amended July 23,1913] The objects for
which the Corporation is formed are as follows: To
manufacture, sell and deal in malt, its by-products,
products produced in, or used in or in connection

30 with, or incidental to, the manufacture thereof, an
all or any products in the manufacture of w ic
malt is or may be used, and the business inciden
thereto; to acquire by purchase, subscription, o
otherwise, and to hold, sell, assign, transfer,
gage, pledge, or otherwise dispose of the shares »
the corporate stock of, or any bonds, securi ies”
other evidences of indebtedness created by
can Malting Company, a corporation organize® "

40 existing under the Laws of the State of e
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sey; while owner of such shares of stock to exercise
all rights of ownership, including the right to vote
thereon; and, so long as the corporation shall hold
the shares of stock or other securities of American
Malting Company, to aid in any manner said Ameri-
can Malting Company, and to do any acts or things
designed to protect, preserve, improve or enhance
the value of any of such shares of stock or other se-
curities, of said American Malting Company; to ac-
quire, own, hold and dispose of such real and per-
sonal property, and to carry on all such works and
operations as may be necessary or convenient for the
transaction of the business of the Corporation and
the exercise of the powers and the accomplishment
of the purposes herein set forth.

The Corporation shall have the power to conduct
its business in other states, territories and pos-
sessions of the United States, and to have one or 20
Mue offices out of the State of New Jersey, and to

0 1 purchase, mortgage and convey real and per-
sonal property outside of the State of New Jersey.

gt amount the total authorized capital

1KA1mN ~10 corPoration 1s 115,000,000, divided into
> ghares of the par value of $100 each, where-

va*llll* thousand (90,000) shares of the par

timie 0 $100 each are preferred stock and sixty

eachSand "60°000) shares of the par value of $100 ;°
ferrprW @ mmon stock' The holders of the pre-
Phsor 56 ke entitled to receive from the sur-
Comnrdv Pr°flts arisinS from the business of the
reeding laa’ dmdends at the rate of, but not ex,
1906 linn rl Per Cent’ per annum from April 1,

not exceed' 19°6’ and at the rate of>but
*ter Octotf [\ Z ~ ~ .
nually or 7  °6 Payable annually, semi-an-

quarterly as and when declared by the 10
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board of directors. The dividends on the preferred
stock shall be cumulative and shall be payable be-
fore any dividend on the common stock shall be paid
or set apart, so that if in any year a dividend at the
rate aforesaid shall not have been paid on the pre-
ferred stock, the deficiency shall be payable before
any dividends shall be paid or set apart for the om
mon stock. The holders of common stock shall ke
entitled to receive all moneys appropriated to divi-
dends after the payments of dividends as aforesaid
on the preferred stock. In the event of any liqui-
dation or dissolution, or winding up, whether vol-
untary or involuntary of the Corporation, the hdd
ers of the preferred stock shall be entitled to ke
paid in full, the par amount of their shares and the
unpaid dividends accrued thereon before any
amount shall be paid on the common stock. After
such payment to the holders of the preferred stock
the holders of the common stock shall be entitled
to receive the remaining assets and funds in propor-
tion to the shares held by them respectively.

The amount of the capital stock with which the
Corporation shall commence business is $1,000.

V. The names and post-office addresses of the inr
corporators and the number of shares of common
stock subscribed for by each, the aggregate of suc®
subscriptions being the amount of capital sac
with which the Corporation will commence busi

ness, are as follows:

Nurmber of Saes
Names. Post-office Addresses, of Common
John. J. Treacy. ...15 Exchange Place
Jersey Qity, N. d. 0

Edward B. Bruce.. .52 William St., New
York City, N. Y. "

Edward C. Palmer. .Morristown, N. ..

10
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VL. The duration of said corporation shall be
unlimited.

VII.  The property and affairs of the Corporation
ghall be managed by its directors. The number of
directors of the Corporation shall be fixed from
tine to time by the by-laws, but the number, if fixed 10
at more than three shall be some multiple of three.
The directors shall be classified by dividing them
into three classes each consisting of one-third of
the whole number of the board of directors. The
tam of office of each class of directors shall be
three years except that upon the organization of
the Corporation the first class shall be elected to
serve only until the first annual election after or-
ganization, the second class until the second annual
dection and the third class until the third annual 20
section; and at each annual election after organi-
zation the successors to the class of directors whose
ems shall then expire shall be elected to hold
o ce for the term of three years. In case of an

crease in the number of directors each class of

tWM? ShaU be increased equally, and the addi-
b * dif” Ors of each class may be elected by the
of directors, or by the stockholders at an
than. °r.Special election, and shall be elected for 30
direct eXP? d term of each class respectively. The
tohewd Smll have P°Wer to hold their meetings,
of til ,“ 601 “ °re offlces>and *0 keep the books
A « a 1 or dupli-
fas of 1 corporation in which the trans-

or duplicate tea bd reSiStered’ and the original
dresses nf ,i. kS ,xmtiuning the names and ad-

stares hew lhe StOCkhOldera and the dumber of
1 by them) outside of the State of New 40
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Jersey, at such places as may from time to time ke
designated by them.

The board of directors may designate from its
number an executive committee, which shall far
the time being, in the intervals between meetings
of the board, and to the extent provided by the by-
laws, exercise the powers of the board of directors
in the management of the affairs and business of
the corporation, and the board of directors may
designate from their number any other standing
committees which shall have and may exercise sich
power as may be conferred or authorized by the
by-laws, or by the board of directors.

The board of directors shall have power to au
thorize and cause to be executed and delivered
mortgages and other liens upon the real and pa-
sonal property of the Corporation, as security for
the bonds or obligations of the Corporation, ar
otherwise.

The board of directors may, with the consent of
the holders of two-thirds of each class of the capital
stock, issued and outstanding, sell, assign, transfer
or otherwise dispose of the whole of the property
of the Corporation to any person or corporation,
domestic or foreign, whether for cash or for the
stock and securities of any such corporations or for
other property.

The board of directors may from time to tine
fix the number, term of service, duties, powers an
rate of compensation of, and elect or appoint
officers and employees of the Corporation as t
may deem requisite.

Any officer or employee of the Corporation
be removed at any time by vote of the board
rectors, or by any committee or superior O

40 upon whom such power of removal may ec
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ferred by the by-laws or by a vote of the board of
directors.

The board of directors shall have power to de-
termine the time or times for the declaration and
payment of dividends and from time to time to fix
and determine and to vary the amount of the work-
g capital of the Corporation, and to direct and
determine the use and disposition of the working jq
capital, and all rights to dividends from profits
shall be subject thereto.

The board of directors shall from time to time
determine whether, and to what extent, and at what
times and places, and under what conditions and
regulations, the accounts and books of the Cor-
poration or any of them shall be open to the in-
spection of the stockholders, and no stockholder
shall have any right to inspect any account or book
or document of the Corporation, except as con-
ferred by statute of this state or' authorized by the
board of directors or by a resolution of the stock-
holders.

The board of directors may make by-laws and
rom time to time may alter, amend or repeal by-
aws, but any by-laws made by the board of
irectors may be altered or repealed by the stock-
0 ers at any annual meeting or at any special
Meseting provided notice of the proposed alteration 30
or repeal be included in the notice of the special
Meeting;

Any action which, prior to the enactment of
«A"3?r Laws of 1901, amending Section 17

IKQn ~°ncerninS Corporations (Revision of
thid’ f f iFed the consent of the holders of two-
ne aft® ftock  the corporation at any meet-

cousonf6™ no” Ce t° them given, or required their
ent in writing to bo hied, may bo take» upon 40
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the consent of and the consent given and filed by
the holders of two-thirds of the stock of each class
represented at such meeting in person or by proxy.

In witness whereof, we have hereunto set our
hands and seals this 30th day of March, in the
year one thousand nine hundred and six.

John dJ. Tre acy,

[seal.] Edward B. Bruce,

E. C Palmer.

State of New York,) gg.
County of New York,}

Be it remembered, that on this 30th day of
March, 1906, before me, the subscriber, a notary
public in said state and county, personally appeared
John J. Treacy, Edward B. Bruce and Edward
C. Palmer, who I am satisfied are the persons
named in and who executed the foregoing certifi-
cate of incorporation, and I having first nade
known to them the contents thereof, they did each
acknowledge that he signed, sealed and delivered
the same as his voluntary act and deed for the uses
and purposes therein expressed.

Arthur C. Clement,

[seal.] Notary Public,

Kings County.
Certificate filed in New York County.

State of New York,) gg.
County of New York,}

I, Pete r J. Dooling , Clerk of the County of New
York, and also Clerk of the Supréme Court for
said County, the same being a Court of Recor ¥
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hereby certify that Arthur W. Clement, whose
nane is subscribed to the Certificate of the proof
or acknowledgment of the annexed instrument and
thereon written, was, at the time of taking such
proof and acknowledgment, a Notary Public acting
m and for said County, duly commissioned and
sworn, and authorized by the laws of said State
to take the acknowledgments and proofs of deeds 10
or conveyances for land, tenements or heredita-
ments in said State of New York, and further, that
Tamwell acquainted with the handwriting of such
Notary Public, and verily believe that the signa-
ture to said certificate of proof or acknowledgment
is genuine.

In testimony whereof, I have hereunto set my
hand and affixed the seal of the said Court and

bounty the 30th day of March, 1906. 20
Peter J. Dooling,
[SEAL] Clerk.
Endorsed:

anlRT“V 1in the Hudson Co., N. J., Clerk’s Of-

ReconTi«d0 A’ D' 19°6_and Recorded in Clerk’s
ra’ No- , on Page

John Rotherham,

Clerk.” 30

Jed and Recorded Mar. 31, 1906.
S. D. Dickinson,
Secretary of State.”

STATE OF NEW JERSEY,

Department of State.

Stateof KewST CKA' ek’ Secretary of State of the
ersey, do hereby certify that the fore- 40
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going is a true copy of the Certificate of Incorpora-
tion of American Malt Corporation, as amended
July 23d, 1913, and the endorsements thereon, as
the same is taken from and compared with the
original filed in my office on the Thirty-first day of
March, A. D. 1906, and now remaining on file and
of record therein.

1 In Testimony W hereof, I have hereunto set my
hand and affixed my Official Seal at Trenton,
this day of ,A D19 .

Secretary of State.

2q Exhibit D.

AMERICAN MALT CORPORATION
WITH
AMERICAN MALTING COMPANY.

AGREEMENT OF MERGER AND

20 CONSOLIDATION.

Dated July 23, 1913.

Agreement made and entered into this 23d day
of July, 1913, by and between American
Corporation, a corporation of the State o
Jersey, and the directors thereof, parties o

40 fiI‘St part, and American Malting Compan y, acC
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paation of the State of New dJersey, and the Di-
rectars thereof, parties of the second part:

Whereas, the principal and registered office of
eah of said corporations in the State of New
Jarsey is at No. 15 Exchange Place, in the City of
Jasgy City, County of Hudson, and Benjamin
Treacy, is the agent therein, in charge thereof, and
upn whom process against each of said corpora-
tias may be served within said State; and

Whereas, American Malting Company under the
catificate of incorporation of the said Company
filedin the office of the Secretary of State of New
asey on or about the 28th day of September, 1897,
fiss an authorized capital stock of $30,000,000
mded into 300,000 shares of the par value of
each, of which 150,000 shares are seven per 20
en. cumulative preferred stock, and 150,000
are common stock; and there have been duly
are nOW outstanding certificates for
h’, shares of said preferred stock and there
o ! T dUlyissued certificates for 145,000 shares
shal!! ,,Ommon  stock—certificates for 134,000
n? an! common st°ck being now outstand-
mn: | “ ateS fOr 11’000 shares of said com:
omed hv  aPDg “een returned to, and being now

Hd& (l( L treasér%}egcan Malting Company and 3

the certlﬁcltlhlfAmenCan Malt CorPorati<nunder
pery incorporation of the said Com-

*hkhkhhht A x k%

%%n/t\al a%%%lrllt’—c Marche 1906, ﬁas an authorized
ghaves of tho °©  ~15900°000> divided into 150,000

0 shares arp” V¥1lk °f 210° each>of which 90,-
preferred stock (being entitled to 40
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cumulative dividends at the rate of, but not ex
ceeding 4 per cent, per annum from April 1,1906,
until October 1, 1906, and at the rate of, but mt
exceeding 6 per cent, per annum from and after
October 1, 1906), and 60,000 shares are common
stock; and there have been duly issued and are row
outstanding certificates for 88,219 shares of sad
preferred stock and for 57,415 shares of said com
mon stock; and

Whereas, saild American Malt Corporation hes
heretofore acquired stock of American Malting Com
pany as follows: $14,264,500 par value of shares of
its preferred stock, and $13,082,400 par value of
shares of its common stock, said shares of pre
ferred stock having been acquired by the exchange
of $62 par value of its own preferred stock for $100
par value of the preferred stock of American MValt-
ing Company and said shares of common stock haw
ing been acquired by the exchange of $44 par vale
of its own common stock for $100 par value of the
common stock of the American Malting Company,
and

£
W hereas , there are now outstanding shares o

stock of said American Malting Company no
owned by American Malt Corporation an 1
owned by and held in the treasury of said Aner
can Malting Company, as follows:-f175°500Z
value of shares of preferred stock and $317, P
value of shares of common stock; and

W hereas , both American Malt Corpora ion *
American Malting Company are organize o "
purpose of carrying on business of a sunia

40 ture; and
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Whereas, the respective Boards of Directors of
sadcorporations deem it advisable, to the end that
greater efficiency and economy of management may
ke accomplished, and otherwise and generally to
theadvantage and welfare of said corporations and
thar several and respective stockholders, to merge
adconsolidate said corporations under and pursu-
attothe provisions of an Act of the Legislature of 10
the State of New Jersey entitled “An Act Concern-
g Corporations (Revision of 1896)” and all Acts
supplenental thereto or amendatory thereof;

°W, therefore, In consideration of the prem-
ss and the mutual agreements, provisions, cove-
mns and grants herein contained, it is hereby
agreed by and between the said parties hereto, and
accordance with said Act of the Legislature of 20
mo a e °f »ew Jersey that said American Malt-
ompany shall be and the same hereby is merged
mo and consolidated with said American Malt

herL °n’ and American Malt Corporation does
Into and consolidate with itself said
german Malting Company;

toandprLeribeThll? 610 » resents »P*%
“lergerLr , 6 mS and conditi’®ns of sai

teL e nsplldation aad the mode of carrying
ad odk mg ?tl dt which terms and conditions %
Baties CJ TJmg the same into effect the said

covenant to °n ° mutually and severally agree and

° Obser''e>keeP and perform, that is to

o

wUKCLe I, Thfi at
Potionisana n 5?me °f the consolidated cor-

poration th * be and remain American Malt

herMfter
40
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Article II, The number, names and places
residence of the first directors of the said Consoli-
dated Corporation who shall hold their office util
their successors be chosen or appointed according
to the by-laws of the said Corporation are as fd-
lows :

Names of Directors. Residences.

Directors of first class to hold office
until first annual election hereafter.

Daniel J. Carroll... . 32 West 40th Street, New York (%.
Michael Coleman........ 60 West 61st Streep New York fttj.
Wilberforce Sully.... 375 Park Avenue, New York City.

Directors of second class to hold office
» until second annual election hereafter.

Thomas S. Ollive.... 23 West 74th Street NewYork.City.
George E. Koosevelt.. 804 Fifth Avenue, x .« Yorkt y
Albert K Parlin........ 67 Mt. Vernon Street, Boston, M

Directors of third class to hold office
until third annual election herealte .

s -r, 35 East 60th Street,

W illiam Barclay Parsons ... 00 ~ Y ork City.
114 West 7ith Street,

Charles A. Stadler.......cccccoveevevvvnnnnne jiew York Gty.

Charles H. Zehnder Allenhurst, ft J

The first officers of the said Consolidated”
poration shall be a President,
Secretary, an Assistant Secretary, an A fd
and their names and places of residenc

lows: .
" Residences.
Office-.
President, Wilherforce Sully, 376 Pa R
Vice-President, Charles A. Stadler, 11YoJIf*Oity. I
Secretary, lohn C. McCune,
“tiry, George M. Charles, Minneapolis,

1027 Tinton A& j

Treasurer, Jlenry Eg”erking, lui;ew Yolk C®
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Article III. The capital stock of the said Con-
solidated Corporation is and shall be $15,000,000,
divided into 150,000 shares of the par value of $100
each, of which 90,000 shares are and shall be pre-
ferred stock and 60,000 shares are and shall be com-
mon stock. 10

The rights, terms and conditions of the shares of
said preferred and common stock issued and to be
issued shall be respectively the same as those of the
shares of the preferred and common stock of the
present American Malt Corporation, now outstand-
g as set forth in the amended certificate of in-
corporation of said American Malt Corporation, a
oopy of which marked “Exhibit A” is hereto an-
nexed and made a part hereof. %0

Article IV. The manner of converting the capi-
tal stock of the corporations, parties hereto, into
the capital stock of the Consolidated Corporation
shell be as follows:

AH present holders of stock of American Malt
Corporation shall continue to hold the same certifi-
cates of stock, preferred and common, which they
now hold, and such certificates shall represent a

enumber of shares of the same class of stock of 30
the Consolidated Corporation.

No shares of stock of the Consolidated Corpora-
fion shall be issued for any of the shares of pre-
er or common stock of American Malting Com-

norf n°W owne0 by American Malt Corporation

ca Ma-* sbares of common stock of Ameri-
n Malting Company owned by and held in the

sury of said American Malting Company.
aC anc’every of the outstanding shares of stock 40



10

30

50
Petition— Exhibit D.

of American Malting Company, except those owned
and held in the treasury of said American Malting
Company and those owned by American Malt Cor-
poration, shall be forthwith exchangeable for, and
convertible into, the stock of the Consolidated G-
poration in the proportion and manner following,
namely:

Each holder of one share of the preferred stock
of American Malting Company, other than sad
American Malting Company and said American
Malt Corporation, upon the surrender of the cer-
tificate thereof, duly endorsed in blank for transfer
to the Guaranty Trust Company of New York, mum
ber 149 Broadway, New York City, which is hereby
appointed the agent of the parties hereto for that
purpose, shall receive $62 in par value of preferred
stock of the Consolidated Corporation in exchange
for and in full of the principal and the accrued and
unpaid dividends on such stock. Provided, how-
ever, and it iS hereby agreed, that any SUChh)ldEY'
of any share or shares of said preferred stock of
American Malting Company may, at his option,
produce to said Trust Company, the certificates for
said share or shares with a proper memorandum
thereon, signed by such holder showing his receipt
on account of said share or shares of $62 in par
value of said preferred stock of the Consohidated
Corporation for each such share, and upon such
production and the delivery to said Trust Conpany
of a duplicate of such memorandum and receipt
likewise signed by such holder and reciting tha
the same is given pursuant and subject to the RO

40 visions of this proviso, the said holder shall have
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the right, without surrender or endorsement for
transfer of said certificate, to demand and receive
the said $62 in par value of said preferred stock of
said Consolidated Corporation for each share,
which shall be in exchange for and in full of the
principal of each said share of preferred stock of
Anerican Malting Company; but the owner of said
share or shares shall retain and be deemed to re-
tain, and the said certificate shall continue there-
after to represent and shall be deemed to represent
the said share or shares so far as concerns any
lawful right, whether past, present or future, of
theholder thereof to demand or receive from Ameri-
can Malting Company, or said Consolidated Cor-
poration, any money, value or thing by reason of
any dividends accrued and unpaid upon the said
share, and so far as concerns any lawful right,
whether past, present or future, of said holder in
°r hy reason of the surplus or surplus earnings of
American Malting Company accumulated at the
said time when this agreement shall so take effect,
or at any time theretofore in or by reason of the
noney or property of which such surplus or earn-
ings shall then consist, or shall at any time there-
mnare have consisted, or which surplus or earnings
s alrepresent, or shall theretofore have repre-
1, and thereafter the holder of such certificate
a with respect to such accrued and unpaid divi-
S surPlus and surplus earnings, and the money
property of which such surplus earnings shall
or by which they shall be represented, be

nottih eeme” . * )e the holder of such share and
Preseta?e Wa™eCr any Jawful right, whether past,

20

30

or future, whether against the American 40
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Malting Company or said Consolidated Corpora-
tion, or otherwise, with respect to such dividends,
surplus earnings, money or property, hut shall be
and be deemed to be entitled with respect thereto
to enforce and exercise such right without preju-
dice by reason of such receipt of preferred stock
of said Consolidated Corporation in satisfaction of
the principal or par of said share or shares.

Each holder of one share of the common stock
of American Malting Company, other than said
American Malting Company and said American
Malt Corporation, upon the surrender of the cer-
tificate thereof duly endorsed in blank for trans-
fer, to said Guaranty Trust Company of New York,

20 No. 149 Broadway, New York City, which is hereby
appointed the agent of the parties hereto for that
purpose, shall receive $44 in par value of the com
mon stock of said Consolidated Corporation.

In all cases where the stock to be received shall
consist of or include fractions of shares of stock
of the Consolidated Corporation, scrip certificates
duly executed by the Consolidated Corporation
shall be issued by that Corporation to the holders

2Q of stock of American Malting Company, exchang-
ing the same in accordance herewith. Said cer-
tificates shall be in favor of the bearers thereof
and the Consolidated Corporation shall in and by
each such certificate certify in substance that upon
the presentation and surrender to the Consolidated
Corporation or to any agent for that purpose nam
in such certificate of such scrip certificates together
aggregating one hundred dollars ($100) or sore
multiple thereof, of stock of either class, the Con

40 solidated Corporation will deliver to the person
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s presenting such certificates a proper and regu-
lar certificate for the number of full shares of
gtock of the Consolidated Corporation of the class
represented thereby, and the Consolidated Corpora-
tion shall, for all such scrip certificates at any
tine outstanding, hold and keep the certificate or
cartificates for the share or shares of stock repre-
sarted thereby.

Article V. Except in so far as herein otherwise
specifically set forth or as provided by statute, the
corporate name, franchise, rights and organization
o said American Malt Corporation shall remain
mtact, and said Consolidated Corporation shall
pesess the powers, privileges and rights granted
k), and shall be governed by, and be subject to'the 20
catificate of incorporation of American Malt Cor-
poration, as amended, a copy of which is hereto
amexed marked “Exhibit A,” and made a part

aredf, as aforesaid, with the same force and effect
A if the same were here fully set forth at length.

e corporate name and organization of Ameri-
can aHing ComPany> except in so far as the same
car Cntinue by statute or may be requisite for
cwiZIl* ° U™ Ale PurP°ses of this agreement shall QA
o ~a!Rh the filng in the office of the Secretary 30
et ° -"ew Jersey of this agree-
e ﬁlgavri/degfpted the stockholders as herein-

Caporatil, 1 by'laws of the said Consolidated

American if the present by‘laws of the said
amerdm corporation until changed or
Med, as provided therein.

40

How Jersey State Llbraty
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Article VII. The declaration and payment of
dividends on their stock by either of the corpora-
tions, parties hereto, shall not in any way affect
any of the terms of this agreement; but dividends
so paid, if any, shall be retained by the stockholders
receiving the same in addition to the rights, privi-
leges and interests given them hereunder.

Article VIII. Upon the consummation of the at
of merger or consolidation hereby provided for, 4l
and singular the rights, privileges, powers and fran-
chises of each of said corporations, and all prop-
erty, real personal and mixed, and all debts due
on whatever account, as well for stock subscrip-
tions as all other things in action or belonging to

"9 each of said corporations, shall be vested in the
Consolidated Corporation ; and all property rights
privileges, powers and franchises, and all and ey
other interest, of the two companies parties hereto,
shall thereafter be as effectually the property of the
said Consolidated Corporation as they were of the
several and respective corporations parties hereto,
and the title to any real estate, whether by d
or otherwise vested in either of said corporations,

38 shall not revert or be in any way impaired by rea
son of the said merger and consolidation, provi e >
that all rights of creditors and all liens upon e
property of either of said corporations parties ®
to shall be preserved unimpaired, and the respec iv
corporations parties hereto may be deemed 1°c
tinue in existence in order to preserve the sanu
and all debts, liabilities and duties of either o s
corporations parties hereto shall thence or



tach to said Consolidated Corporation and may be
enforced against it to the same extent as if said
ddts, liabilities and duties had been incurred or
oontracted by it, it being expressly provided that
the merger and. consolidation of the corporations
parties hereto shall not in any manner impair the
rights of any creditor of either of the said cor-
porations. If at any time said Consolidated Cor-
poration shall deem or be advised that any further
assignments, assurances in the law, or things are
necessary or desirable to vest in the said Con-
solidated Corporation, the title to any property of
Anerican Malt Corporation or of American Malt-
ing Company, the said American Malt Corporation
arthe said American Malting Company (as the case
may ~e) and its proper officers and directors shall
and will execute all such proper assignments and
assurances in the law and do all things necessary
ar proper to vest title to such property in the said
onsolidated Corporation and otherwise to carry
au the purposes of this agreement.

t is expressly declared that said Consolidated
orporation, shall be, and said American Malt Cor-
raion hereby covenants that, as consolidated,

d,a e to the remedies and liabilities in
case prescribed in the said act entitled “An
and ,”’ncerning Corporations (Revision of 1896)”

amm_6 several supplements thereto and
amendents  thereof. bp

payal E~ Consolidated Corporation shall

cdudinr ~ Penses of merger and consolidation, in-
Ming pr°P<* legal expenses.

10

40
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Article X. The principal and registered dfice
of said Consolidated Corporation in the State of
New "Jersey is at No. 15 Exchange Place, in the
City of New Jersey, County of Hudson, and Bn
jamin Treacy is the agent therein in charge thereof
upon whom process against the said Corporation
in the State of New Jersey may be served.

Art icle XI. This agreement shall be submitted
to the stockholders of each of the corporations par
ties hereto as provided by law, and shall take effect
and be deemed, and taken to be the agreement and
act of merger and consolidation of the said co-
porations upon the adoption thereof by the votes
of the holders of two-thirds of all the shares of
the capital stock of each of said corporations and
upon the doing of such other acts and things s
shall be required by said “Act Concerning Corpora-
tions (Revision of 189 6) and the several supple-
ments thereto and acts amendatory thereof.

Art icle XII. This agreement is subject to the
approval, in writing, of the Board of Public Uility
Commissioners of the State of New Jersey.

In witness whereof, the said parties to I
agreement have, pursuant to a resolution pass
by the respective Board of Directors of each a
said corporations at meetings thereof, duly an
regularly held, at which a quorum was P*8&"’
caused the respective corporate seals of sai c
porations to be hereto affixed and these Pre*f*
to be signed by their respective Presidents or
Presidents and attested by their respective ec
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taries or Assistant Secretaries, all thereunto duly
authorized, the day and year first above mentioned.
For American Malt Corp oration ,
WILBERFORCE SULLY,
(Seal of American President.
MHlt Corporation)
Attest:
John C. McCune,
Secretary.

Albt. N. Parlin

Michael Coleman

Charles A. Stad ler
Directors C. H. Zehnder

George Emlen Roo sevel t

Thos. S. Ollive

W 1ILBERFORCE SULLY.

For American Malting Company,

( eal of American Charles A. Stad ler
a ting Company.) President.
Attest:
John C. McCune
Secretary.

William E. Paine
Albt. N. Parlin 30
Michael Coleman
C. H. Zehnder
Directors I *®@*®KES Sohngen
Charles A. Stad ler
IJohn C. McCune

George Emlen Roosevel t
Thos. S. Ollive

W ILBERFORCE SULLY. 10
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Exhibit A.

AMENDED CERTIFICATE OF INCORPORA-
TION

OF
AMERICAN MALT CORPORATION.

.Q We, the undersigned, in order to form a corpora-
tion for the purposes hereinafter stated, under and
pursuant to the provisions of the Act of the Legs-
lature of the State of New Jersey, entitled “An Act
Concerning Corporations (Revision of 1896),” and
the acts amendatory thereof, do hereby certify s
follows:

I. The name of such Corporation is

American Malt Corporation.

20 II. The location of its principal office in the Sate
is No. 15 Exchange Place, Jersey City, New Jersey.
The name of the agent therein and in charge there
of, and upon whom process against the Corporation
may be served, is John J. Treacy. Said office iSto
be the registered office of such Corporation.

IIT. The objects for which the Corporation is
formed are as follows: To manufacture, sell ad
deal in malt, its by-products, products produced in
or used in or In connection with, or incidental q
the manufacture thereof, and all or any P
in the manufacture of which malt is or nmmy
used, and the business incidental thereto, to a
quire by purchase, subscription, or otherwise, an
to hold, sell, assign, transfer, mortgage, pledge, or
otherwise dispose of the shares of the corPr®
stock of, or any bonds, securities or other evi
of indebtedness created by American Malting *
40 pany, a corporation organized and existing
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the Laws of the State of New Jersey; while owner
of such shares of stock to exercise all rights of
ownership, including the right to vote thereon; and,
20 long as the corporation shall hold the shares of
stock or other securities of American Malting Com-
pany, to aid in any manner said American Malting
Company, and to do any acts or things designed to
protect, preserve, improve or enhance the value of 10
ay °f such shares of stock or other securities, of
said American Malting Company; to acquire, own,
hdd and dispose of such real and personal prop-
aty, and to carry on all such works and operations
as may be necessary or convenient for the transac-
tion of the business of the Corporation and the
exercise of the powers and the accomplishment of
the purposes herein set forth.
The Corporation shall have the power to con-
wt its business in other states, territories and
possessions of the United States, and to have one or
Dare offices out of the State of New Jersey, and to
0 , purchase, mortgage and convey real and per-
property outside of the State of New Jersey.

stol Jin am°Unt °f the tOtal authorized capital
150000 i 6corPora” on is $15,000,000, divided into

of ninetv °f — Par Value of 1100 each>where- 1
of $100 eaoch®USand shares of the par value
(3J000) ~ eferred stock and sixty thousand
o A : o
(s:hg]]n?g esrtgl%k ;II' hJ?P .}(}érs of the fp%(} e(])rr%?icgtgcrﬁ
profitsarisinir ¢ © receive from tlle surplus or net
dividends at tJ0I*1~ business of the Corporation,
percent ner 6 rate °f” but not exceeding, four
tober T T from AP’ J1, 1906, until Oc-
SIX per > 1L a” e rate of, but not exceeding
*Per annum from and after October 1, 40
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1906, payable annually, semi-annually or quarterly
as and when declared by the board of directors.
The dividends on the preferred stock shall be cunmu-
lative and shall be payable before any dividend on
the common stock shall be paid or set apart, so that
if in any year a dividend at the rate aforesaid shall
not have been paid on the preferred stock, the de-
ficiency shall be payable before any dividends shall
be paid or set apart for the common stock. The
holders of common stock shall be entitled to receive
all moneys appropriated to dividends after the pay-
ments of dividends as aforesaid on the preferred
stock. In the event of any liquidation or dissolu-
tion, or winding up, whether voluntary or involun-
tary of the Corporation, the holders of the preferred
stock shall be entitled to be paid in full, the par
amount of their shares and the unpaid dividends
accrued thereon before any amount shall be pad
on the common stock. After such payment to the
holders of the preferred stock the holders of the
common stock shall be entitled to receive the re
maining assets and funds in proportion to the
shares held by them respectively.

The amount of the capital stock with which the
Corporation shall commence business is $1,000.

V. The names and post-office addresses of the in
corporators and the number of shares of common
stock subscribed for by each, the aggregate of sud*
subscriptions being the amount of capital stock with
which the Corporation will commence business, are

as fOIIOWS' Number of Shares
Names. Post-office Addresses.  of Commo
John J. Treacy. ...15 Exchange Place, Jersey

City, N. J....... .
Edward B. Bruce.. 52 William  Street, New
York City, N. Y..--

Edward C. Palmer. Morristown, N. J.............
10
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VL The duration of said corporation shall be
unlimited,

VII. The property and affairs of the Corpora-
tin shall be managed by its directors. The num-
ber of directors of the Corporation shall be fixed
from time to time by the by-laws, but the number,
if fixed at more than three shall be some multiple
of three.  The directors shall be classified by di-
viding them into three classes each consisting of
onethird of the whole number of the board of direc-
tas The term of office of each class of directors
ghall be three years except that upon the organiza-
tion of the Corporation the first class shall be
dected to serve only until the first annual election
after organization, the second class until the second
amual election and the third class until the third 20
amal election; and at each annual election after
organization the successors to the class of directors
[ 0% terms shall then expire shall be elected to

0 office for the term of three years. In case of
anincrease in the number of directors each class of
rectors shall be increased equally, and the addi-

baTa r QOrS°f each class may he elected by the

1° <rech>1s? or by the stockholders at an
or snponm S ’ LI I 1]

t0j. iloiu ineir meetings,
One or more offices, and to keep the books

e names and addresses of
number of shares held by
te of New Jersey at such
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places as may from time to time be designated by
them.

The board of directors may designate from its
number an executive committee, which shall for the
time being, in the internals between meetings of
the board, and to the extent provided by the by
laws, exercise the powers of the board of directors
in the management of the affairs and business of
the corporation, and the board of directors may
designate from their number any other standing
committees which shall have and may exercise such
power as may be conferred or authorized by the
by-laws, or by the board of directors.

The board of directors, shall have power to aux
thorize and cause to be executed and delivered
mortgages and other liens upon the real and per
sonal property of the Corporation, as security for
the bonds or obligations of the Corporation, ar
otherwise.

The board of directors may, with the consent of
the holders of two-thirds of each class of the capital
stock, issued and outstanding, sell, assign, transfer
or otherwise dispose of the whole of the property
of the Corporation to any person or corporation,
domestic or foreign, whether for cash or for the
stock and securities of any such corporations ar

3d for other property.

The board of directors may from time to time *
the number, term of service, duties, powers an
rate of compensation of, and elect or appoint a
officers and employees of the Corporation as el

may deem requisite.
Any officer or employee of the Corporation nay

be removed at any time by vote of the™fob"
directors, or by any committee or superior o

40 upon whom such power of removal may be con er



63

Petition— Exhibit D.

by the by-laws or by a vote of the board of direc-
tas

The board of directors shall have power to de-
termine the time or times for the declaration and
payment of dividends and from time to time to fix
and determine and to vary the amount of the work-
ing capital of the Corporation, and to direct and
determine the use and disposition of the working
capital, and all rights to dividends from profits
ghall be subject thereto.

The board of directors shall from time to time
determine whether, and to what extent, and at
what times and places, and under what conditions
and regulations, the accounts and books of the
Corporation or any of them' shall be open to the
mspection of the stockholders, and no stockholders
ghall have any right to inspect any account or book
v document of the Corporation, except as con-
ferred by statute of this state or authorized by
the board of directors or by a resolution of the
stockholders.

he board of directors may make by-laws and
rom time to time may alter, amend or repeal by-
iaws> NMICany by-laws made by the board of di-
rec ors may be altered or repealed by the stock-

0 ers at any annual meeting or at any special

ee mg provided notice of the proposed alteration

Meeting? A~ “ncluded in Che notice of the special

Chanf & °n wkich, prior to the enactment of
“An T1i kaws 1901, amending Section 17
1896),C Concernin& Corporations (Revision of
tmd’ J T ired the consent of the holders of two-
m off 6 ?tock of tke corporation at any meet-

oosert6l, nOtle®  tllem given, or required their
n Wridng to be filed, may be taken upon
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the consent of and the consent given and filed by
the holders of two-thirds of the stock of each dass
represented at such meeting in person or by
Proxy.

In witness whereof, we have hereunto set aur
hands and seals this 30th day of March, in the year
one thousand nine hundred and six.

John J. Treacy.

[seal] Edward B. Bruce.

E. C. Palmer.

Sta'te of New York,)
County of New York,)

Be it remembered, that on this 30th day of Varch,
1906, before me, the subscriber, a notary public
in said state and county, personally appeared John
J. Treacy, Edward B. Bruce and Edward C
Palmer, who I am satisfied are the persons nanmed
in and who executed the foregoing certificate of
incorporation, and I having first made known to
them the contents thereof, they did each acknowi-
edge that he signed, sealed and delivered the sme
as his voluntary act and deed for the uses and pur

poses therein expressed.
Arthur C. Clem ent,

[seal.] Notary Public,
Kings County.
Certificate filed in New York County.

State of New York,) gg.
County of New Yorkj

I, Peter J. Pooling, Clerk of the County of
York, and also Clerk of the Supreme Court for »
said County, the same being a Court of Recor ,
hereby certify that Arthur W. Clement, w
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nane is subscribed to the Certificate of the proof
or acknowledgment of the annexed instrument and
thereon written, was, at the time of taking such
proof and acknowledgment, a Notary Public acting
i and for said County, duly commissioned and
swom, and authorized by the laws of said State
to take the acknowledgments and proofs of deeds
ar conveyances for land, tenements or heredita- 1
nents in said State of New York, and further,
that I am well acquainted with the handwriting
of such Notary Public, and verily believe that the
signature to said certificate of proof or acknowl-

edgment is genuine.

In testimony whereof, I have hereunto set my
hard and affixed the seal of the said Court and
County the 30th day of March, 1906.

Peter J. Dooling, 20
tSEALLL Clerk.

Endorsed : * i

“Received in the Hudson Co., N. J., Clerk’s Office
Mar. 30, A. D. 1906, and Recorded in Clerk’s
Record, No. , on Page

John Rotherham,

Clerk.”
“Piled and Recorded Mar. 31, 1906.

S. D. Dickson,
Secretary of State.”

State of New York,)
County of New YorkdJSy*

I, John C. McCune, Secretary of American Malt
orporation, a corporation organized and doing
usiness pursuant to an Act of the Legislature of
ew Jersey entitled “An Act concerning Corpora-
1°hs (Revision of 1$96),” do hereby certify in40
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accordance with the provision of Section 105 of
said Act:

1. That the foregoing agreement for the merger
and consolidation of said corporation and American
Malting Company was made by the directors of said
American Malt Corporation at a duly convened
meeting called for the purpose.

2. That the said agreement was submitted to the
stockholders of said American Malt Corporation,
at a meeting thereof called for the purpose of tak
ing the same into consideration, of which meeting
twenty days’ notice of the time, place and object
thereof was mailed to the last known post-office
address of each of said stockholders.

3. That the said agreement was considered by the
stockholders at said meeting and a vote of the stock-
holders was taken by ballot for the adoption or re-
jection of said agreement, and that stockholders
owning more than two-thirds of the shares of the
capital stock of said American Malt Corporation
voted in favor of the adoption of said agreement.

4. That the meeting of stockholders of American
Malt Corporation, and the said vote by ballot upon
the adoption of said agreement, were held and taken
separately from the meeting of stockholders an
vote of the said American Malting Company.

5. That the principal office of said American
Corporation in the State of New Jersey is at °-
15 Exchange Place, Jersey City, and Bemjamin
Treacy is the agent therein and in charge " ere®
upon whom process against said corporation may

40 served within said State.
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In witness whereof, I have hereunto signed my
rane as Secretary and affixed the seal of the said
Anerican Malt Corporation this 15th day of Sep-
tember, 1913,

(Sgd) John C. McCune
Secretary.
[Seal of American
Malt Corp ora tion .] 10

State of New York,
County of New York,)

L John C. Mc Cune, Secretary of American Malt-
ing Company, a corporation organized and doing
business pursuant to an Act of the Legislature of
New Jersey entitled “An Act concerning corpora-
tions (Revision of 1896),” do hereby certify in
accordance with the provision of Section 105 of
said act: 20

1 That the foregoing agreement for the merger
and consolidation of said Company and American
Mt Corporation was made by the directors of said
Anmerican Malting Company, at a duly convened
meeting called for the purpose.

2 That the said agreement was submitted to the
stockholders of said American Malting Company,
at a meeting thereof, called for the purpose of tak- 30
¥ the same into consideration, of which meeting
twenty days’ notice of the time, place and object
ereof was mailed to the last known post office
a ress of each of said stockholders.

3 That the said agreement was considered by
e stockholders at said meeting and a vote of the

(PC .°~ers was taken by ballot for the adoption

rejection of said agreement, and that stock- 40
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holders owning more than two-thirds of the shares
of the capital stock of said American Malting Com
pany, voted in favor of the adoption of said agree-
ment.

4. That the meeting of stockholders of American
Malting Company, and the said vote by ballot upon
the adoption of said agreement, were held and
taken separately from the meeting of stockholders
and vote of the said American Malt Corporation.

5. That the principal office of said American
Malting Company, in the State of New Jersey is at
No. 15 Exchange Place, Jersey City, and Benjamin
Treacy is the agent therein and in charge theredf,
upon whom process against said Company may be
served within said State.

In witness whereof, | have hereunto Slgnedny
name as Secretary and affixed the seal of the sad
American Malting Company this 15th day of Sgp
tember, 1913.

(Sgd) John C. McCunh
Secretary.
[Seal of American

Malting Corporation.]
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BOARD OF PUBLIC UTILITY COMMIS-
SIONERS,

Trenton, N. J., Tuesday, Sept. 30, 1913.

American Malt Cor poration 1
and \'%
American Malt ing Co mpany, Merger.j
Before Commissioners Donges , Hillery and 10
Daniel s.

For the Petitioners appears Fred J. Faulks,
Esq., and Silas W. Howl and, Esq.

Commissioner Donges: A protest was filed
by Samuel H. Ordway, who claims to be
the owner of 25 shares of preferred stock of
the American Malting Company. The first
objection seems to be that this objector had
no notice of the meeting of the stockholders 29
at which the agreement was considered.

Mr. Faulks: As a matter of fact notice was
sent him. If he didn’t receive it, it miscarried
in the mails or in his office.

Commissioner Donges: He claims it is un-
fair and unjust to preferred stockholders and
reduces the holdings of preferred stock from
flOO. par value to $62. par value for each
share,

Commissioner Hillery: Is that the plan; to
offer stock at $62. for stock originally issued
at $100.?

Mr. Faulks: We are giving $62. for the pre-
ferred and $44. for the common of the Ameri-
can Malt Company.

Commissioner Hillery: Was there paid $100.
for the original?

Mr. Faulks: He says his father paid it.
We haven't any knowledge. We don’t know. 40
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Commissioner Daniels: What is the cap
italization of the new company?

Mr. Faulks: $15,000,000. We are prepared
to answer objections.

Mr. Howland: As to the failure of M.
Ordway to get notice, as Mr. Faulks has said,
we cannot understand that, because notice has
been sent to all stockholders of record with
respect to the meeting, and the secretary’s
certificate to that effect is appended to the
merger agreement as required by statute.

Commissioner Daniels: Did you send it by
registered mail?

Mr. Howland: Simply through the mils.
There were two notices sent, one notice sert
five or six weeks before the meeting,—eight
weeks before the meeting—and the other four
weeks before the meeting, twenty days before
the meeting, so we cannot answer that. It
may be miscarried in the mails or in his own
office but we have the affidavit of the secretary
and the certificate here that the notice was
mailed. As I remember, the second objection
of his is to the effect that he as a preferred
stockholder is receiving $62. in the new com
pany. Everyone is receiving less in the new
company than they had in the American Mhlt-
ing Company. The American Malting Com
pany was capitalized at $30,000,000 of which
$15,000,000 was preferred and $15,000,000.

was common.
Commissioner Daniels: How much was is

sued of each?
Mr. Howland: About $28,000,000 outstand-

ing of both kinds, $28,910,000 outstanding,
think. About $14,500,000 of each.
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Commissioner Daniels: The preferred stock
is receiving 7%.

Mr. Howland: Yes, sir. The real question
seens to be not whether the preferred stock is
getting as much in par value as in the old com-
pany, but whether it is getting the same repre-
sentation or a fair representation in the new
company. Of course in a $15,000,000 company,
$100 of stock in a $30,000,000 company
wouldn’t get $100, because there would be noth-
ing left for the common. They stood side by
side in the old company, $14,500,000 and $14,-
500,000, and in the new company there are
$9,000,000 of preferred all of which goes to the
old preferred stockholders and $6,000,000 of
commmon, so that the common stockholders suf-
fer, as he indicates in his letter, very much
more reduction in par value than the preferred
stockholders. I cannot see how he can object
to having $62 in a $15,000,000 company where
he had $100 in a $30,000,000 company. His
share is larger.

Commissioner Daniels: Does the preferred
stock carry the same dividends?

Mr. Howland: The old preferred stock ear-
ned 7% cumulative dividends and was not en-

1 ed to any preference in the assets on dis-
soution or distribution of the assets other-

Ise. The stock which is being offered under

plan carries 6% cumulative dividends and
preferred as to assets or distribution, so
aere is a loss of 1% in dividend rate and the

distrdmt”*n” resPect to right on

imiv *alUr & distribution in the new com-

10

20

30

e preferred is preferred as to par value 40
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and as to accumulated dividends, whereas in
the old company there was no preference as
to either of those.

Commissioner Hillery: It was on a par with
the common?

Mr. Faulks: Yes.

Commissioner Daniels: What was the actuel
history of the payments of the old preferred?

Mr. Faulks: We have a statement of that
here. In 1898 and 1899 the old company pad
dividends at the full rate of 7%. Asa natter
of fact the Court of Errors in adjudging the
case of Appleton against the company thought
some portion of those dividends had been paid
out of capital. That was under the old mm
agement. The dividends were entirely ss
pended from 1900 to 1907. Since then they
have been paid at the following rates, 1M%
in 1908; 3.02% in 1909; 2.18% in 1910; 186%
in 1911; 2.79% in 1912, and thus far this year
one dividend of 1.55%. No dividends hawe
been paid on the common stock at all.

Commissioner Daniels: Do the holders o
the old preferred waive their rights to amear
ages? 3

Mr. Faulks: No, they are expressly resarv
to them by the merger agreement.

Mr. Howland: I don’t know but w a
should qualify that. They are expressy”
served so far as they can be paid out o *
accumulated and existing surplus of
can Malting Company; not carried or
That is one of Mr. Ordway’s objections,
carried forward as a burden from

point of the company,



73

Testimony, Sept, 30, 1913.

Commissioner Daniels: What is the amount
of surplus?

Mr. Howland: The back surplus caused by
earnings which has arisen entirely during the
last seven or eight years amounts roughly to
$,000,000.

Mr. Faulks: $1,918,000. The profits for the

year ending August 31, 1913, yere $403,000, 1

making the total surplus $2,321,000.

Commissioner Daniels: There have been five
or six years where the actual dividends paid
were 2%.

Mr. Faulks: Mr. Ordway states, and he is
about right, that there are about 80% of ac-
cumulated dividends on this preferred stock.

Commissioner Daniels: Unpaid, but due
from surplus.

M. Faulks: So far as the earnings will pay
them They are not due by distribution, as
we read the charter.

Commissioner Hillery: How far will the
present surplus go toward reducing that 80%?
Mr. Faulks: Not very far, 10% or 15%.

Commissioner Daniels: It comes to this; a

older of one share of preferred is getting $62,
in the new preferred bearing 6% as against

"Nin the old, and surrendering something like

’ share of past dividends; isn’t that
the case?
la ~?2Wland: He is &ving UP these accumu-
,*6 lvitleiids so far as the hope of ever get-
g em out of future earnings is concerned.

mmhl °btaming in exchange for that which

which aPP?ai* t0.be a substantial right, but
rffit aS* 6 busmess  g°ing is a negligible

"

>an which looks big, but which prac- 40
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tically, lie never would expect to realize—te
1s getting in lieu of that a distributive repre-
sentation in the new company, getting $2
where the common get $44, in the new com
pany. That counts in dividends and in dis-
tribution and in voting power. All those things
are given in consideration of his position as
holder of the rights which have accumulated
in years gone by.

Mr. Faulks: Also, of course he reserves
the right in the present surplus, which is all
he would have if the company should be dis-
solved. He has no preference on distribution
under the present charter.

Commissioner Hillery: The common stock-
holders of par $100. get $44. and the preferred

Mr. Faulks: Yes, sir.
Commissioner Hillery: As a matter of fac,

is there any way of knowing originally wha
each contributed toward this capitalization.

Mr. Faulks: I don’t expect there is, because
the company was formed, taking over a go
many plants.

Commissioner Hillery: You don 1D
whether $100. was paid for every share.

Mr. Faulks: There were a great manypan
$2,800,000 of cash for working capital ven
into the company, against which Pracic
all of this stock, both preferred and com >

was issued. ; ,T
Commissioner Hillery: Is thist eo
jection? , fraC

Mr. Faulks: Twenty-five shares out P

tically 300,000. .
Niddrmn® T>iniftlS: We haVC
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question; supposing he should persist in his
position; wouldn’t that present some difficulty
if you didn’t have the unanimous consent of
thie stockholders of record to this merger?
M. Faulks: No, he would have to have his
stock appraised in accordance with the rights
given by the statute; which is, that any dis-
senting stockholder can have his stock ap- io
praised by a certain court. This plan has been
under consideration for some time. We think
the fairness of it to both preferred and com-
mon stockholders i1s convincingly demonstrated
in that over 98" % of all the stockholders in
the old company have already seen fit to ex-
change their stock on these terms. We don’t
think the merger ought to be defeated by the
older of only twenty-five shares. He can only
Point out some possible objection in the very 20
distant future, the hope that this company
ay work out its salvation by paying up 80%
of arrearages.
Mr-Howiand.- That would involve $10,-
n,J. roughly speaking of earning and
“S to Pty 6% on 9,000,000 of
The? WOuld *»* to

and th 40000 a year for the Preferred stock
ilﬁgﬁg;‘lgn Wrk ou” accumulated surplus 30

earnings.

Mr e ' Any “onds involved,
isn'tinv j1 £ °’ A ere i®a bond issue which
1e the7n at Twelve or years

had good 1, dlVldend has be<1l Paid. We have

yndsgOfhi1,JISmeSS andbad business and all
can never ""if' 8nd 1is evident the company

think on 6%. basis, with the 40
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proposed capitalization and particularly in
view of the fact that upon dissolution of that
company, if it occurs, the preferred stockhold-
ers will be entitled to preference as to ther
part and accumulated arrearages and divi-
dends, that they are very fairly treated; and
their voting power * * * |

Commissioner Donges: Does the $15,000,000
represent all the stock of the American Mhlt
Corporation?

Mr. Faulks: Yes, and all issued in exchange,
except a comparatively few shares that areheld
for the iy2% of the stockholders in the dld
company who have not as yet come in.

*Commuissioner Donges: The American Malt
Corporation has been doing business?

Mr. Faulks: Only as a holder of the stock
The charter powers are the same.

Commissioner Daniels: What is the shrink-
age of the total capitalization, effected by the
merger.

Mr. Howland: Approximately $15,000,000.

Mr. Faulks: As far as the outstanding is
concerned it is #13,500,000. Otherwise theold
#30,000,000 and the new company #15,000,00«
The outstanding of old company was $2850 ,
000, and of the new company will be $1500
000.

Commissioner Daniels: Have you any es
mate of the property values of plant and ot er

apparatus? «
Mr. Faulks: We have a balance shee

August 31 of this year, the end of the s

year, and that gives as value of the PI* 6,°
plants and good will $27,585,000. Tha 18
price at which the properties were ta en
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and paid for in cash at the time the company
was organized in 1897. The other items are:
cash in bank $1,258,000, accounts and bills re-
ceivable $1,372,000, inventory $2,437,000, bonds
purchased for account of treasury $133,000, on
real estate $95,000, securities of other com-
panies $16,000, unexpired insurance, $37,000,
special deposit * * * The difference be-
tween the balance sheet annexed to the peti-
tion and one we are now prepared to file, that
is of April 30th. Since then has been the pe-
riod of the year when the company sells its
product and gets in its money, so that you will
see the inventory which there is $3,800,000 is
here reduced to $2,437,000. We have sold our
malt. On the other hand our bank balance
which I think was then about $705,000 was on
August 31st, $1,258,000. On the side of liabili-
ties the accounts payable here are $42,000. 1
think they were considerably larger in April.
There were bills payable of $400,000. Those
have disappeared. They have been paid off,
due to the season of the year. The summer
season 1s the time when we sell the malt and
make the money that is made.

Commissioner Daniels: You spoke of stock
returned to the treasury.

Mr. Faulks: That stock has been held in
he treasury since the time of the Appleton
case I referred to. There was a decree against

e directors of the company under the old

nagement, by reason of the courts having

un they declared dividends out of capital

n m connection with the settlement of that
ecree there was cash paid to the extent of

10

vera hundred thousand and this stock turned 40
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back into the treasury. That is true of $L-
000,000 of the stock and the other $100,000
was 1ssued in connection with the organiza-
tion. It was issued to one of the various own
ers of plants but wasn’t taken up and has been
in the treasury ever since.

Commissioner Daniels: Have you a separate
inventory of physical property as distinguished
from the goodwill. Can you say what the good-
will stands for?

Mr. Faulks: We have no detailed staterrent.

Commissioner Daniels: You have an incone
and expense account attached to your petition.

Mr. Howland: No, the figures as to eamn
ings. I have the annual reports for a mmber
of years.

Commissioner Daniels: I would suggest you
better file that with the other papers and the
income and expenditure account. The nore
recent years, the last two or three years.

Do you know about what the gross receipts
will amount to

Mr. Faulks: Our auditor is here, he cn
give that.

Mr. McCune (Auditor) : About $8000,000.

Commissioner Daniels: And your gross out-
go, not including dividends.

Mr. McCune: The expense account about
$1,400,000. and profits $403,000. The cost of
raw product, plus expenses equals the total
amount of outgo, less $403,000 which will show
as net earnings for the year.

Commissioner Daniels: Does that include
any allowance for depreciation on the plant?

Mr. McCune: No. The organization plan
aims to cut that down by one-half, practically-
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The expense of $1,400,000 represents all the
charges we have. Repairs to machinery and
buildings practically leave the home plant in
as good condition at the end of the year as at
the beginning. No complicated machinery;
and the plants are kept up, as good a value
as when built.

Commissioner Daniels: Don’t you have some
property which despite repairs suffers deteri-
oration?

Mr. McCune: None, but the malting plant.
The land is increasing in value.

Commissioner Daniels: You must have cer-
tain buildings.

Mr. McCune: We do.

Commissioner Daniels: Even though you
repair those there would be some depreciation.

Mr. McCune: 1 wouldn’t contend that; but
I would contend it leaves them in perfectly
normal condition to operate and nothing has
been charged out for depreciation, because
this reorganization has been pending and that
would cut the real estate and plant account
practically in two.

Commissioner Daniels: Do you remember
;%‘]7% the real estate and plant are inventoried

Mr. McCune: They were all taken over in a

“mp originally for common and preferred
8 ck, about 2,500,000 of what it now is. The
Pant in New York City was taken over for

and stock, but the original book entries

rea” es*ate and plants on one side,
W 0,000 turned over in a lump against the

50ifoon 1Sk °f cominon and preferred, $12,-

i
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of preferred and about that in common.. 4
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Then about $2,600,000 of the present isse
The present issue is about $29,000,000; $14-
440,000 preferred and the other common.

Commissioner Daniels: How do the ret
earnings in the last year compare with the
net earnings for a few years previously?

Mr. McCune: This year $400,000 was only
half as great as the year before. $810,000 for
the year ending August 31, 1912, and this year
$403,000. For the year before that I have a
tabulated statement of the earnings. They
averaged $600,000 for the last six or seven
years. We had one large year of $950,000, then
$550,000, then $242,000, $810,000 and $403000.
That is from memory, it is about right.

Commissioner Donges: In view of the do
jection of Mr. Ordway, and his statement thet
he is unable to appear today, the feeling of the
Board is that the matter ought not to be dis-
posed of until he has a further opportunity to
be heard.

Commissioner Daniels: Can the auditor i
form us about what percentage of the total nalt
business of the country the company controls.

Mr. McCune: We do, I should say, about
16%, about one-sixth, or 16%.

Commissioner Donges: The companies to

be combined.
Mr. McCune: Are just the same, no ditfer

ence. <
Commissioner Donges: The American a

Corporation is a purely holding company?
Mr. McCune: A purely holding c°mBay
Commissioner Donges: The American * a

ing Company is the operating company.
Mr. McCune: Yes, sir.
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Commissioner Hillery: This is an attempt
to get rid of the holding company.

Mr. McCune: That is one of the objects we
have in mind, to abolish the holding company.
The primary purpose is to effect economies.

Adjourned until Friday, October 10th, at the
Chancery Chambers, Jersey City, at 10:30 a. m.

board of public utility commis-
sioner s,

debsey City, N. J., Friday, Oct. 10,1913.

American Malt Cor pora tio n
and American Malting Com- > 20
pany, merger.
la

Before Commissioners Donges, Hillery and
Daniels.

ior the petitioner appear F. J. Faul ks, Esq.,
and Silas Howland, Esq.

°r objector>Samuel H. Ordway, appears in

person.
30

Samuel H..Or dway SWOIn.

thareisa”ment A really a le£al argument. If
the ProceedingeStl°n °f faCt 1 nOt familiar with

prefer,=1 1 Own 25 shares of the
ock of the American Malting Com- 40

»
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pany which I have owned for about ten years.
I also represent my brother who owns 25 shares
of preferred stock, Lucius P. Ordway, of St
Paul, Minnesota. We inherited the stock from
our father, Mr. A. L. Ordway, who purchased
it in 1898, or about that time, and paid par
for it at that time. There are a few other state-
ments of fact in my letter; for a year or two
after my father purchased the stock, dividends
were paid at the rate of seven per cent, per
annum upon it, then the company stopped pay-
ing dividends and resumed it, I think, in 198
but since that time has paid only two or three
per cent, a year; at any rate much less than
seven per cent. There are now accumulated
preferred dividends of which I cannot give the
exact amount, but as I calculate, it is ower
eighty per cent. Probably the other side could
state more accurately than I the amount o
accrued dividends. I received no notice of the
meeting of the stockholders to pass upon this
proposed merger agreement although
ceived other notices from the company showing
they had my address. I didn’t know of thepr
posal or of the meeting and didn’t atten ,
as soon as I learned of it I wrote to the com
pany that I dissented from the proposed agree
ment and should oppose it. 1 should be ver
glad to state my reasons. That is more o
argumentu dIPP

Commissioner Donges: You say t e
ment is unfair?

Mr. Ordway : Ye"

Commissioner E
time go into any
ment, they are
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selves; but you say the agreement or merger is
unfair and unjust.

Mr. Ordway : I didn’t come here with the in-
tention of making any technical legal argu-
ments. I wanted to present my views as to
why I think this agreement is unfair and un-
just. I assume it is established law in this
State that the statute in regard to mergers of
corporations is not to be deemed to give di-
rectors or a majority of the stockholders a two-
thirds majority, a free hand to make unrea-
sonable or unfair mergers if they see fit. The
courts have held here it must be a fair and
equitable proposition and if it isn’t a fair and
equitable proposition it cannot be sustained
either by the courts or this Commission; but it
is without any attempt to raise any technical
points except the point that I have had no
notice of the meeting, that I come here, but
simply to present my views that the proposed
merger is unfair and unequitable to the pre-
ferred stockholders. I will try to be as brief
as I can about that. There is my objection
that the proposed reduction of the preferred
stock from $100 to $62 is unjust to the pre-

0

ared stockholders. The statements of the 30

mencan Malting Company down to the last

6V ch * "ave kere>and I got assurance in
e> at all of the stock, preferred and com-

shmr S5/ °r” cents on the dollar, which
Onnl there is a substantial surplus of $2,-
Pav 'nlIn S °f dissolution of the com-
the mA1 °f thG st°ckholders, including

WUd receive Par for their

Under this new merger we cannot in 40
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any event receive more than $62 in case of dis-
solution for every one hundred dollars that
they own in the old company. There is a cor-
responding and greater reduction of the com
mon stock which on the face of it would scem
as though it is fair, but it is unfair because
the common stockholders own all that is left
after the preferred stockholders have received
par so if the common stockholders were cut
down to one per cent of all holdings they
would be as well off as today, because they
have all that is left and as long as a fair propo-
sition is preserved there is no difference what
the amount is. If the common stockholder
owns one one-thousandth of the common stock
he will get just as much whether he has ae
thousand shares or one share. In case of dis-
solution therefore a reduction of the common
stock by which a person takes the shares
doesn’t affect him in the slightest degree pro
vided his proportion of the total common stock
remains the same. That is an unfair arrange
inent to the preferred stockholder. The pre
ferred stockholder will suffer in case of ds"
solution. He cannot get a proportionate share
of the assets of the company; all he can getis
the par value of his stock and the common
stockholder can get a proportionate share o
what is left, and, therefore, what appears
be a reduction in what is coming to himis

a reduction at all. A reduction in caPla ,
tion falls solely on the preferred stockho
and, therefore, I think it is unjust, t
argued by the other side that the P® »
stockholder under the old corporation *
preference as to assets, but simply as
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dends and that under the new corporation he
is to have preference as to assets. Of course,
there 1s an argument there as to the advantage
to be gained by the preferred stockholder by
going into the new corporation. If that were
the only question involved we would have to
go into the question whether that was just,
whether that fairly worked out, whether he
was called upon to surrender more than he
ought to be called upon to surrender for that
advantage, but in view of the fact that these
statements, which, if the Board pleases, I can
file with you, the annual statements of the
American Malting Company, will show that
there are assets now there to pay par for both
classes of stock. Therefore, there is appar-
ently no danger that the preferred stockholder
will suffer because of the old arrangement that
he is to share equally with the common stock-
holder and not to have preference. That is
my objection, on the first ground, that it is an
unreasonable reduction of the rights of the
preferred stockholder, and that raises another
point which I didn’t make clear in my letter,
but which I reserved under that somewhat
general clause at the end. This merger agree-
ment reserves no rights against the directors
of the company for improperly declaring
Ividends. The law of New dJersey provides

at directors shall not declare dividends ex-
cept out of surplus and earnings and shall not
re uce the capital below the par value of the

oc , and if they have declared, dividends in
vioation °f that provision a stockholder has

e individual right to sue those directors for

10

20

30

e amount so paid out by them and that right 4,
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simply belongs to the stockholders under the
statute, and the moment the man ceases to be
a stockholder he loses that right. We are com
pelled here to surrender our stock except so
far as we are allowed to retain it for one other
purpose, and that particular purpose does not
include the right to sue the directors for im
properly declared dividends. 1 speak of this
because I wish to make it clear what my point
is. It bears on my first point. I presume these
dividends have not been improperly declared
during the last five years, but if my friends
are going to take the position that there are
not assets enough of the American Malting
Company to pay par, then they are admitting
that dividends have been improperly paid, and
in that case I have a right to sue the directors
for improperly declared dividends. If they
choose to take the position that their state-
ments are correct and there are enough assets
to pay off both classes of stock of the old com
pany in full at par, then it is clear that the
preferred stockholders are unjustly discrim
inated against by a reduction from flOO to
$62. If there are not assets enough to pay
off the preferred stockholders at par and they
therefore claim the reduction is a reasonable
one, then they are depriving me of my right
to sue the directors for improperly declared
dividends. It is unjust and unfair in those
particulars. One other point which I also
think is unjust and unfair in this merger
agreement, and that is in regard to the a
tempt that has been made to preserve t e
rights of the preferred stockholders as to ac
crued dividends. This is an accumlative pro-
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ferred stock and there are accumulated and
unpaid up to the present time dividends
amounting to over 80%. They have provided
in this agreement that the preferred stock-
holder may retain his rights as to the accumu-
lated dividends insofar as there is any sur-
plus at the present time out of which he can
collect them. That doesn’t go far enough.
The recognition which is implied by my rights
as a preferred stockholder of accumulated
dividends ought to go further than existing
dividends. It is based on the contract of the
company with me as a preferred stockholder
that I shall have the right to those accrued
dividends not only out of any existing sur-
plus but any surplus that may be earned
in the future. That question has come
up, not squarely, but in a way, in the
Central Leather Company case, before
Vice-Chancellor Emery and went to the
Court of Appeals. This particular point did
not come up in that case. Vice-Chancellor
Emery approved the form of merger agree-
ment which is substantially identical in this
respect that I am now talking about with the
one submitted by counsel of the malting com-
ply- I have examined the record with care
and conferred with counsel and I am informed
by them and the record bears them out, that
this particular point was not raised, was not
argued and not passed on by him. The claim
that the stockholder made there was that their
rights as preferred stockholders could not be
cut down in any respect and they were en-
itled for all future time during the life of the
company to the same rate of dividends which

Ay
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they were to receive under preferred stock ar-
rangement of the old company. On that Vice
Chancellor Emery decided against them but
decided they had rights as to accumulated
dividends. The question as to the extent of
those rights was not argued before him or dis-
tinctly passed upon by him. It was held by
him they had a right to preserve their rights
to accumulated dividends in existing surplus
which apparently was very large in that case
The question whether or not they were en
titled to preserve existing rights in future
surplus was not argued by him. If the pre-
ferred stockholder is entitled to be protected
in the rights to accumulated dividends now ac-
cumulated and unpaid, it seems to me he is
entitled to protection as to that right not only
of existing surplus but as to any surplus the
company may earn in the future, which is the
nature of the contract entered into by him It
follows from Vice-Chancellor Emery’s decision
that I am entitled to that additional protec-
tion and this agreement should be modified and
amended so as to provide, not only as to exist-
ing surplus but as to future surplus earnings
until the accumulated dividends are paid df.
I shall not raise here before this Board the
further question as to whether I am not en
titled to a seven per cent rate on the preferre

stock during the life of the company, because
Vice-Chancellor Emery decided that the other
way, and I think that very probably your Com
mission would follow that decision. An appea

was taken to the Court of Errors and Appeas
and Vice-Chancellor Emery’s decision was re

versed, but on another ground. That par IC
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ular point was not decided by the Court of
Errors and Appeals. It is still open in this
State so far as the highest court is concerned.
Therefore I do not wish to raise the point. I
wish to reserve the point. 1 simply press
before you the question of my protection as
to already accumulated dividends which Vice-
Chancellor Emery has held I am entitled to be io
protected in.

I suppose that no question will be raised as
to the good faith of the complainant in this
proceeding but as it is not impossible that my
friends may feel bound to take any possible posi-
tion they can, I should like to say I have made
no effort to represent any other stockholder

ere. | am representing simply and solely my
own interests and those of my brother. Per-
haps, if the Commission thinks it necessary, 20
might state something personally in regard
omyself. I am a member of the Bar of New
ork City, a member of the Executive Com-
mittee of the New York Bar Association; I
as a member of Governor Hughes’s investiga-
on commission appointed to investigate the
exchange a member of the tax commis-
Jappointed my Governor Higging to reyige

thic  ?WS°f New York State. I am taking 30

arew because I think my rights
upon and 1 have a riSht tO call
tect me% 'TblIC Uiility Commissioners to pro-
asmall one. * A if mj interest is

no question” f If the-Board please>we make
ownershin of® tmd & to Mr‘ Ordway’s

his absolute! St°Ck m .this corporation or of
J good faith in the presentation 40
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of his objections to the proposed merger plans.
We do think, however, that each and every
one of those objections is absolutely without
any permit and think your Board should un
hesitatingly give its approval to the plan and
permit its consummation.

First, as to the fairness of the plan. I will
take just a moment to recall the situation to
your minds as disclosed at Trenton a week*ago
Tuesday. The American Malting Conipany,
which is the old company, the operating com
pany, was incorporated in 1897 with an au
thorized capital stock of $30,000,000, half pre
ferred and half common. For two years begin
ning immediately on the organization it de
dared dividends of seven per cent per annum
The Court of Errors and Appeals in the case
of Appleton against the American Malting
Company decided in 1903 or 1904, found and
held that those dividends had been paid largely
out of capital and a decree of the cCourt o
Chancery requiring the repayment by the i
rectors who had participated in the declara
tion of those dividends of a substantial amoun
into the treasury of the company was affme
by the Court of Errors and Appeals. e
present directors, the present managemen,
were not connected with the inception o
company, and in no way responsible or
condition which existed at that time an w
probably led to the purchase of this seo
Mr. Ordway or his father at par. As ar
of that decision there was not only a c
in the management of the company «
then its operations, including 1is A
declaration and payments, have all
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strictly within the law. Dividends were sus-
pended entirely for eight years from 1899
until 1907 and since then they have only been
declared at small rates from 1.55% to 3.02%.
The largest dividend that has been declared
during the last fourteen years has been 3.02%,
declared in 1909, so that there are these ar-
rearages of dividends amounting to about 80% 1io
to the preferred stockholders, their stock being
7% accumulative stock. As I stated the other
day, as a result of the settlement which was
made under this decree of the Court of Errors,
there came back into the treasury of the com-
pany about a million dollars of this common
sock. Neither all of the preferred nor all of
the common were issued in the first instance.
is company was formed through taking over O
anumber of different plants and issued in pay- 2°
ment therefor a majority, of about $29,000,000
his common and preferred stock, and at

1a, Me "Pere was put on the company’s
th*"n V 8M1€ntFy in Cases of that kind>
cam 6 Plants’ Pr°Perty, and good will of the
pany constitute an asset of $27,000,000.
noth”amSt that Stock the company received
amount ? Cept the properties and a certain
ment hna Working capital. After this settle- 30
nection d-”en made’ S0On after 1900>in con-
thenthe ? the dividend mit and ever since

pany h" °K  anding Capital stock of the com-
Qo on een as foll°ws: preferred $14,440,-

"I ;.1:0011340060°. *>you see the comm!’;

Pitle mafiUal to © Preférred “ the
Pany the n Ing company? the operating com-

m it of th.°mpany proP°sed to dissolve as a

°f ‘hlS dem ent.The preferred stock-

40
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holders have an interest of 51" %, $14,440,000
of stock i1s 5iy2% of the total outstanding
stock. In the new company the capital is to
he $15,000,000, and they will have $9,000,000
of that stock out of $15,000,000, the common
stockholders getting about $6,000,000, so there
1s no question of their losing control of the
company. In fact, their control of it is abso-
lutely secured by the fact that they will own
two-thirds of all of this stock as against a bare
majority now. Mr. Ordway has said quite a
good deal about these arrears of dividends. I
think that is the chief ground of his position,
for surely there is nothing unfair in the change
which is proposed to be made as to the rights,
the respective rights of preferred and conmon
stockholders on distribution. The present sur-
plus of the company as shown by the figures
given to the Board is $2,142,000. That un
doubtedly belongs to the preferred stockhold-
ers. That represents earnings, every dollar
represents earnings which the preferred stoc
holders are entitled to have applied, whent e
moneys are no longer needed for working cap
ital of the company, to the payment of W
arrears of these dividends, but that is a
are entitled to. It cannot be that because
corporation says the dividends shall be ac
mulative at the rate of seven per cent, t a
the company doesn’t make anything a
preferred stockholders will nevertheless ge .
It is abundantly settled under case® d
State, including tlie ref nt ~ 1ic wvehicle
against the Pennsylvania Blectri
Company, that on dissolution of t e o
pany if dissolved today, unless conceded 7



93

Testimony, Oct. 10, 1913.

Mr. Ordway, that except for these $2,000,000
the preferred and common stockholders would
share equally in the assets. If the assets after
the payment of dividends were not enough to
pay the par value, the preferred stockholders
would have to stand the same loss as the com-
mon stockholders. Under the new plan the
rights of the stockholders in the consolidated
company, the American Malt Corporation, will
be quite different and very much more in favor
of the preferred stockholders. There on dis-
solution the preferred stockholders are to get
all the arrearages of dividends. If that com-
pany is not any more successful than this, they
will get first, the arrearages of dividends, then
they will get the par value of their stock before
the common stockholders come at all. Surely
that right is worth a great deal more to the
preferred stockholder than any possible right,
anything he may possibly lose as a result of
giving up his stock in the old company. Here
we have had a company which in fourteen
years, through good times and bad times, has
never been able to earn its dividends, never
been able to earn half its dividend, during
eight years it has paid no dividend at all and
it isn t possible that upon the winding up of
that company today this item of $27,000,000
representing property, plants and good will,
wouldn’t be of any great value in connection
with the winding up of the company; it isn’t
Possible enough would be realized to pay both
the preferred and common stockholders, to pay

. 61f Fvalue of their stock or anything like
r. Ordway and his brother under the new

10
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Pan will be sure to receive all arrearages of 4
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dividends from now on and also the par value
of their stock. If Your Honors please, not
only are these gentlemen going to get that if
they come in; they don’t have to come in, the
statute gives them the independent right to
get the value of their stock if they don’t care
to come in. They are not being forced out;
they will always get the value of their stock
If they see fit to come in, they will not only
get this two-thirds interest in the new com
pany, they get this $2,142,000. They hawe
their claim upon that and that, if realized,
will be sufficient to pay them an additional
dividend of 16%, so it doesn’t seem to me there
is anything in the plan that can possibly ke
said to be unfair. Isn’t it pretty well denon
strated that there isn’t anything unfair about
it by the fact already adverted to the other day,
that the holders of 98%% of this $27,840000
have seen fit to come in already and exchange
their stock? They have released their rights
in this surplus. They thought the plan wes
fair enough without insisting on maintaining
that right. Mr. Ordway, however, and his
brother will be able if they come in to retan
that right and get this comparatively large
stockholding besides. The smallness of his
holdings, of course, is no excuse for your wit
holding an approval of this plan if unfair. We
make no point of that at all, but we do point
out that he and his brother together only own
less than 35/1000 of 1% of the preferred stock
of this company. This preferred stock hasn
been owned by people who were favorable to
the plan because they were intimately oon
nected with it. There were some 1100 or
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stockholders of the old company and a great
many bought the same as Mr. Ordway, in the
open market, with the i.dea that it would prove
a better dividend bearer than it has, and yet
all but this 34/1000 of 1% of those preferred
stockholders have either come in or failed in
any way to evidence that they have any dis-
satisfaction with the plan. A very large per-
centage of them have come in and we have no
objectors, none here today, but this very small
interest and that I think shows as clearly as
anything would that the plan in itself is fair.

Commissioner Donges: What percentage of
the stock is held by the American Malt Cor-
poration?

Mr. Faulks: 981/2%.

Commissioner Donges: By the American
Malt Corporation?

M. Faulks: Yes, and that represents stock
which has been exchanged under this plan.

Commissioner Donges: What percentage did
the American Malt Corporation hold of pre-
ferred and common stock prior to the time
when the stockholders delivered?

Mr. Faulks: None. This plan has been
an er consideration for some time and the mat-
er has been submitted to the stockholders in
he old company and they have seen fit to ex-
A ange their stock to the extent of 98i/2%.

1 regard to these accumulations, it is per-
ectly clear under Vice-Chancellor Emery’s
ecision in the leather company case that Mr.
thiwif haS referred to>that what he held was
w “ou couldn’t propose a plan which
was essentially unfair.

A
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Commissioner Donges: The American Mhlt-
ing Company was incorporated when?

Mr. Faulks: In 1897.

Commissioner Donges: And the Malt Corpo-
ration in 1906, for what purpose?

Mr. Faulks: For the purpose, according to
its certificate of incorporation, of engaging in
the same business as the American Mhlting
Company.

Commissioner Donges: By the provisions of
the original certificate?

Mr. Faulks: Yes. This is the only changg;
by the original certificate of incorporation it
had authority to own the stocks and bonds of
any corporation; by amendment that has been
cut down so that its only power to hold stocks
and bonds of other corporations are those of
the American Malting Company.

Commissioner Donges: Prior to this yearit
held no stock whatever of the American Mhlt-
ing Company?

Mr. Faulks: It has been acquiring stock of
the American Malting Company for several

years last past.
Commissioner Donges: Under this plan ar

otherwise?
Mr. Faulks: Not under any particular pan

but with the idea that probably the two com

panies would be consolidated some day, *

bought on the same terms, $62 for the pre er

and $44 for the common. Ti 28
Commissioner Donges: Prior to W °

what were the holdings in common

ferred stock of the American Malt

tiow

1o0n.”?
tl%. Faulks; Substantially the same
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Commissioner Dofiges: So at the time of the
stockholders’ meeting the American Malt Cor-
poration held 98%/2% of the stock, common and
preferred, of the American Malting Company?

Mr. Faulks: That is right* and had owned
that stock, practically all of it for some time.
It began to acquire the stock of the Malting
Company from the time it organized. It
gradually increased its holdings by acquiring
on the same terms as are offered, to those stock-
holders who haven’t come in, by this plan.

Commissioner Donges: The American Malt
Corporation exchanged its stock for that of the
Malting Company at $62 and $14.

Mr. Faulks: $62 and $44 for the preferred
and common respectively, but those stock-
holders who saw fit to exchange stock did not
attempt to reserve the right in the surplus of
$2,140,000.

The situation in the leather case was not
so very unlike this after all. There were ar-
rearages of dividends in the old company, on
preferred stock to the amount of 45%. Here
they are larger, approximately 85%. There
there was a surplus as shown by the books of

e comPany of $20,000,000, and the dissenting
s ockholders, who were both common and pre-

erred and who represented a really very sub-
8 Merest in the company, several thou-
8n shares, were offered a plan which did not
Permit them to maintain their rights in any
Part of the surplus: There was no such provi-
lon as there is in this plan. Vice-Chancellor

A he would enjoin the plan unless a
whid! 1011 °f tUS Hnd wa's Put In>a Provision

10

A

would reserve and secure to the dissent- 40
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ing stockholders whatever rights they may have
had at that time in this surplus. The question
came up as to what those rights were and Mk
position settles that. In the first place, they
were only rights to dividends which had been
actually earned, the arrearages cut no figure
at all. They cannot pay dividends unless there
are earnings, and insofar as there are earnings
up to this time they belong to these stock
holders. There was a question as to whether
, the $20,000,000 was all earnings or not, and he
did not pass on that question. There was this
situation in the leather case that did not exist
here; the merger act had been passed after the
original company, the old U. S. Company had
been incorporated. We haven’t that phase to
deal with at all here, for both of these com
panies have been created at a time when the
merger act was in full force. That was passed
in 1893 and the first of these companies was ot
incorporated until 1897, so the provisions of
that act became part of the charter of each of
these companies, as much as if it had bem
actually incorporated in them; so Mr. Ordway
must be held to have known, to have bought his
stock on condition and understanding that his
company, the American Malting Conpany?
might be merged into another corporation, tha
it might be dissolved through a merger. T a
1s what has happened here. The directors o
the old company, the operating company, awe
concluded that it is advisable that that com
pany shall be dissolved, not that its as®
shall be distributed, but that it shall go1il
partnership, in effect, with a new company
as part of the new company. On dissou
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he could not get what this plan is offering. He
IS not in any position to say that this company
shall not dissolve in this way, because the
merger act was in force at the time he bought
his stock and he can only properly complain if
he is not going to get what he would fairly get
in case of a dissolution by liquidation. He has
no possible standing to say this company must
goon and try to make up these back arrearages,
the dividends which have never been earned.
He has no right to set up his judgment as
against that of 981/2% of the other stock-
holders, if not all the other stockholders of the
company, and say: ‘while you are all satisfied 4
this thing can never be worked out so we can
get our full seven per cent, and eighty-five per
cent, of arrearages, I think we can, and I am
going to insist that you shall continue to con- 20
duct this business. 1 am going to insist that
there shall be two companies, a holding com-
pany and an operating company; that there
s aP be n°ne of the economies in the operation
and maintenance of these two companies that
a of you other stockholders want to get. I
am not going to let you dissolve and consoli-
ae, because I, in the exercise of my honest
usiness judgment, think there is a possibility 30
a some day we may work out of this condi-
lon of affairs that now seems hopeless and,
ere ore, I insist we shall stand where we are.’
submit figures, or submit them to the Board,

onl+T i at the plan is abs®Hitely fair and we
y t to be permitted to carry it out.

sav, r i ne °nges:. What M to
ga ohtsi\/lr. 61‘0Pwayg S ob}zgct?on that %e dis-
wnon the basis of $62 to preferred stock- 40
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holders is unfair, because it results in making
the common stock of greater value than at
present?

Mr. Faulks: I thought I had made it clear
that it could not possibly have that effect as
against 51%------

Commissioner Donges: Mr. Ordway took
the position that there were sufficient assets
now to pay dollar for dollar according to the
reports, on the preferred and common stock;
that on the basis of $62 the preferred stock-
holders, if dissolution should take place now,
would receive only 62% of the assets which
should properly come to them on such dissolu-
tion, whereas the balance being more than
100% would go to the common stockholders.

Mr. Faulks: That assumes that this item of
$27,000,000 made up in some considerable part
of good will, could on dissolution all ke
realized.

Commissioner Donges: Mr. Ordway state
as his position that from the reports of the com
pany here the assets were sufficient to pay t
full value of the stock.

Mr. Faulks: It seems to me the Board ms
assume that an item which consists of plants»
property and good will would not and cou
not bring at a forced sale had upon dissolu 1
anything like $27,000,000.

Commissioner Daniels: How would yo
good will shrink by reason of the mer“er'

Mr. Faulks: It would not shrink by rea
of the merger, but if there was a
the rights of all these parties must be
mined as upon an ordinary dissolution®
two-thirds of the stockholders shou sat
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want to stop and want to divide up, they would
have the right to do* it and he only has such
rights now as under those circumstances. If
the Malting Company should cease to be a
going concern, should sell out its property
as upon dissolution for the purpose of liquida-
tion, it is not conceivable that enough would
be realized to pay the 16% dividend which the
preferred stockholders are first entitled to have
as representing back earnings withheld, and
also to pay par. As against the right to share
equally in the proceeds of the distribution of
the assets of the present company, they get in
the new company a preference first, as to all
mnpaid dividends, and second, as to the par
value of their stock. We have here a com-
pany which in fourteen years has never been 20
able to earn three per cent, but in one case, and
for eight years was not able to earn anything
at all, and it appears on the face of it that as
men of good common business judgment we
must recognize that this company could not
upon sale realize $27,000,000 for its assets, and
that these preferred stockholders will by this
uew plan be put in a position where, if there
ever 1s a sale they will get the par value of 30
their stock.

Commissioner Donges: Is there no state-
ment showing how much of the $27,000,000 is
property and plants and how much good will?

r. Faulks: There has never been any divi-
mn of that. That was put on the books at

une the company was formed and has been
carried ever since.

°mmissioner Donges: There never has been *
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any separate inventory of the actual physical
property?

Mr. Faulks: No, never.

Mr. Ordway: My learned friend suggests
that in case of dissolution of the new company
the preferred stockholders will get par for
their stock but in case of dissolution of the
old company they won’t. I am not familiar
with the record here, but I judge from what
has been said that is likely a matter of opmion
and that there are no figures that justify such
a conclusion. If the dissolution of the dd
company won’t bring par for the preferred
stock, it is more likely the dissolution of the
new company will, because the stock will be
less, but there is no certainty, it is merely a
matter of opinion. He is asking this Com
mission to assume first, that the statements
of the American Malting Company do not ac-
curately represent the facts as to the value of
the assets, and secondly, that the varation
which exists there is reasonably to be figured
at 62% for the preferred stockholders. There
may be something in the record that may jus
tify that opinion on the part of counsel,
submit it is merely his opinion. But his sare
ment of the merger being equivalent to disso
lution of the old company, the statutes pro-
vide methods for dissolving. They are nmerg
ing, but a merger is not a dissolution,
understand the word, it is a combination
two existing companies into one new compa”
or the two old companies go on together ui
a new name. It is not a dissolution o
old company in any true sense of t e
He has made a statement of the nature o
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two companies. The new company was formed
as a holding company, some idea of a merger,
but formed as a holding company. The old
company has been the operating company ever
since and is operating, owns the plants and
runs the business, it makes the money, and the
American Malt Corporation is purely and sim-
ply a holding company. ,

Commissioner Donges: The American Malt
Corporation, Mr. Ordway, never did anything
except secure stocks and bonds?

Mr. Ordway: That is all it has ever done as
far as I am aware.

Mr. Faulks: The petition shows that.

Mr. Ordway: My learned friend has also
Intimated in a way, though he has not argued
it, the possibility of my being able to get the 20
value of my stock on appraisal if unwilling
to come in. In reference to the effect of the
provisions of the law of April 10, 1902, pro-
viding that stockholders may have their stock
appraised, my conclusion is that the directors
are bound under the consolidation act to pro-
pose an agreement which does not unfairly or
inequitably impair the legal or equitable right
Imia stockholder>and that such stock- 30

er cannot be required to exercise the op-

w’n of E{HTF%BH‘Q@H% HE§ stock-en compensation
®kas an opportunity of joining in the
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weight to any objections I present to the
merger agreement.

Mr. Faulks: With reference to the dissolu-
tion we think it is entirely clear that under
Section 108-A of the Corporation Act, that the
effect of this consolidation will be the dissolu-
tion of the old company. I have references to
a number of cases which indicate that is clearly
the law.

Commissioner Donges: The Board will be
very glad to have any suggestion that you have
to submit, Mr. Faulks, in writing, and M.
Ordway, if you desire to submit anything.

Mr. Ordway: If you would like to have a
brief I will submit it.

Commissioner Donges: Unless you desire
to submit something further.

Mr. Ordway: I am rot going to submit ary
authorities, except the arguments.

Commissioner Hillery: If you could be con
vinced that the assets of the company are mt
as they have been shown by the statements,
that they include an item of good will whic
could not be cashed, would you still be con
vinced that this distribution was unfair as far
as you are concerned as a stockholder.

Mr. Ordway: It would make a difference s
to the percentage I would be entitled to, as
whether this 62% would be fair, as to
the value of the assets was.

Commissioner Hillery: Don’t yout m
is all important? ,

Mr. Ordway: Not all important, impo . »
but my additional point, if it be t™e”* m
assets are not worth the amount o T,
they have been declaring dividends imp
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the last five years, and I have a right as a
stockholder to sue for the amount of those
dividends, which right is not preserved in the
merger agreement. Then the merger agree-
ment is bad because it dosen’t protect my rights
as a stockholder.

Commissioner Hillery: If the capital has
been impaired?

Mr. Ordway: I don’t care, in either of them,
in either of them the merger agreement is bad;
if the capital is worth the amount of the stock
then I am not being treated fairly in being cut
down to 62%. If it isn’t, then I am not being
treated fairly, because my right to sue the di-
rectors for improperly declared dividends is
not preserved.

Mr. Howland: It puts us in a dilemma, in
one instance, if the assets are up to the figures
here the agreement is unfair; but we, of course,
have no idea that those assets could be cashed,
as you put it, for anything like $27,000,000. If
that isn’t true, then he says there has been a
right or action against the directors for the
illegal declaration of dividends. He goes one
step further and seeks to show that the right
o action disappears in the merger because it
is a stockholder’s right of action. It is a right
of action in the corporation, to sue the direc-

ors. It can be put in motion by a stockholder
at the action which is in the corporation, and
every right and franchise of any nature which
is m either of those merging corporations to-
y is under the terms of the law, and under

for €? S °f the merSer agreement carried
ward and continues to exist in the new cor-

10

°ra ion, the consolidated corporation, so I 40
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do not think there is a thing to the last point,
that a cause of action against somebody ar
other is disappearing. Rights do not disappear
under merger agreements, they are preserved,
rights against third parties or directors are
specifically preserved by statute and the merger
agreement.

Mr. Ordway: The rights of the company are
preserved, but the rights of the stockholder are
not preserved, except insofar as they are really
preserved by the language of the agreement. 1
am not a member of the New Jersey Bar, so 1
speak with a little doubt, but I question M.
Howland’s statement, and I assert, with due
meekness of a foreigner, that I think the New
Jersey statute gives the stockholder an indi-
vidual right. The corporation has a right to
sue the directors for improperly paid dividends,
but as I read the statute it gives the sne
right to the stockholder and that he is not
protected in.

Mr. Faulks: I think Mr. Howland is dearly
right about that. It is a matter the Court of
Errors has settled, that even if the assets are
not worth 100% of the capital stoc
of the company, the company has a rig
to make earnings and to pay dividen s
Everything shows that these dividends
been limited to earnings, and the directors
have the right to distribute them. ,

Mr. Ordway: I did not know it is unaw *
under the New Jersey Corporation Law
corporation, if it made earnings in a “ear
declare dividends although the capital is

ired. , Aue

Mr. Faulks: If the assets are not equa
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capital stock at the time the company was
formed, and the impairment is not due to
losses, it is perfectly clear they can divide all
of their earnings.

Mr. Ordway: If I understand correctly it
amounts to the proposition that although their
assets do not equal capitalization and the ac-
counts do not balance, nevertheless they may
pay dividends provided they made earnings in
the past year.

Commissioner Hillery: The matter of assets
was a matter of appraisal. These assets which
may be invested in property may have shrunk
in value, yet they carry it on the books at the
sane figure. 1 think Mr. Faulks is right that
although the assets of the company may not be
equal to the capitalization, they may declare
dividends out of earnings.

Mr. Ordway: I assume there is a certain
amount of give and take about that, an asset
a little more valuable one year and less valu-
able the next would not prevent the corpora-
tion declaring dividends out of earnings. That
is a different proposition. If the good will is
substantially worth nothing and there is a very
arge deficit of assets against capital, in that
case I cannot believe the laws of New Jersey
m  Perniit the declaration of dividends.

Commissioner Donges: If it should occur to
you that you desire to submit any citations, or

uything further, we would be glad to receive
them

The matter will go to. conference.

10

40
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BOARD OF PUBLIC UTILITY COMMIS-
SIONERS.

Trenton, N. J., Tuesday, January 6,1914.

American Malting Company and
American Malt Corporation,
Merger.

Before Commissioners Donges and Daniels.
F. H. Sommer, Esq., Counsel.
For Petitioners appears F. J. Faul ks, Esq.
Mr. Faulks: I don’t think our matter will
consume a very great deal of your time. The
question upon which we ask to have the pro-
ceedings re-opened was as to the item of $7-
585,000, appearing in the appraisal of August
31,1913, already in evidence, as the property of
the plant and good will. We are prepared to
offer proof as to the actual value of the prop-
erty comprised in that and have three witnesses
by which we will prove it. Before we do that
I want, for the information of the Board, to
offer in evidence a copy of the last annual re
port of each of the companies desiring to
merge. The report is made for the fiscal year
ending August 31, 1913, in each case and con
tains some information which, I think bears
directly on the merits of the application.
Commissioner Donges: It will be receive *
Same is marked Exhibit PL. (®ee P
Mr. Faulks: I also wish to offer in eviden
copy of the first mortgage of the
Malting Company, dated November 2 , A
and which comes due December, 19 -+ j
amount of authorized bonds is $5,00 ,
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think only $4,000,000 were issued and the ma-
jority of them are already retired through sink-
ing fund payment. I think that also has a bear-
ing on the issue, as I shall illustrate a little
later.

Same is marked Exhibit P2. (See p. 187.)

Frederick Vull mahn, sworn on behalf of Peti-
tioners.

Direct-examination by Mr. Faul ks :

Q Where do you live?

A Chicago.

Q Are you connected with the American Malting
Company?

A Tam

Q In what capacity?

A Manager of the Western branches of the com-
paly.

Q Your head office being in Chicago?

A Yes, sir.

Q How long have you held that position?

A Since 1901.

Q Were you connected with the company prior
to that time?

A Yes.

Q How long prior to that time?
A- Since the organization in 1897.

1901?What P°sitions have Y°u held from 1897 to

A Manager of the Watertown branch, Water-
_wn, Wisconsin, from 1897 to 1900. Then I became

p. o v-uaigu LU

H Areyou a practical malster?

40
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A T am.

Q. Familiar with all branches of the malting
business?

A. T am.

Q. Are you also familiar with all the plants of
your company?

A. 1T am.

10 Q. Where are those plants located? To shorten
that I will put the question this way: are those
plants shown on this schedule which I hand you
and have handed to the Chairman of the Board?

A. Yes, I made it myself.
Q. You have prepared this schedule?

A. Yes.
Mr. Faulks: I will offer that in evidence
now.
20 Commissioner Donges: It may be received.

Same is marked Exhibit P3. (See p. 257)

Q. I wish you would state, Mr. Vullmahn, what
familiarity you have with the various plants of the
American Malting Company shown on this Exhibit
P3?

A. In a general way I visit the plants a matter
of half a dozen times a year, have known them from
the day I went with the Company, almost; hawe

30 rebuilt some of them; have helped to make over
plants that were entirely constructed since the ex-
istence of the company: Among other things I
have rebuilt the plant at Watertown; rebult the
Kraus-Merkel plant at Milwaukee. We rebuilt the
Kensington plant at Chicago. I helped

Commissioner Donges: The plant you refer
to here as the Markel and Kensington?
Witness: Yes. 1 helped to rebuild 1le

40 Childs Street plant at Buffalo,
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Q Your office is at Chicago, hut I understand
you visit the various plants several times every
yedr.

A Yes, sir.

Q And have made a practice of doing that ever
since you have been with the company?

A Yes.

Q Are you familiar with the various changes
and improvements which have been made at the
various plants since that time?

A Yes.

Q Are you familiar with the new plants that
have been constructed?

A Yes.

Q I want you to state to the Board what the
character of your familiarity with these plants is,
whether it is superficial or general or definite? Do
you know the nature of the construction of the
buildings and the sizes of the buildings and so
forth?

A Yes, nearly by heart.

Q Have you been through all these plants a
great many times?

A Oh, yes.

Q Do you know which of them are modern and
which of them are 0ld?

A Why, yes, of course. It is considered that a
Scare fl°or plant is not of the construction which
ore would choose today, owing largely to the fact

a lower labor is employed and the cost of pro-
tuc mn is somewhat greater. 1 have recognized

ac” *n Pacing the valuation on those plants
ot that nature.

* y°u are familiar with the cost of construc-

nof each kind of plant?
A Yes.
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Q. You have also, as I understand, made inquiry
as to cost of construction in the case where the con-
struction has naturally taken place under your
direction?

A. It is this. Plants of a certain description, of
a certain size, will cost a given amount of money,
and you can estimate it will cost so much at ae

10 place or the other. That is to say, you tell ne
you are going to construct a pneumatic plant of a
certain capacity, tell me what you want to do
what description, how large storage units are gong
to be, and I can tell you pretty nearly what it is
going to cost; so can anyone who is conversant
with the business.

Q. Are you also familiar with the size of the
tracts of land on which each of these plants is lo

20 cated?

A. Yes. I have plotted practically most of them
I believe I have given the square feet of it.

Q. The area as appearing on the schedule is the
area of the land of each of the plants, prepare
from plots you have examined?

A. Yes.
Q. Are you also familiar with the nature o e

depreciation which has occurred in each of te
buildings?
1 »~ Yes sir.
Q. And the machinery and malting apparatus,
what each of them contain?

A. Yes.
Q. And in determining on the value set for" 1

these schedules have you taken all these m
into consideration?

A. 1 have. » the
Q. As far as the land, distinguished

40
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building, is concerned, have you taken any means
toverify the estimates you have given of the values?
A Yes; in the case of our Chicago property I
have had appraisals made at various times. I had
that verified a few days before my departure by a
redl estate man who was entirely familiar with
that kind of property. In the case of our Mil-
waukee plant—I have also had a real estate man 1o
pess on the valuation of the land, but what is
nore than that, I have had a fight with the assessors
— don’t like to do such things but I did—and I
hawe placed the value on the land at Milwaukee
there at its assessed value. That must be low. In
the Watertown plant I have placed the price at
what we paid for it. I happened to be at Water-
town when we paid for the land in 1899; and I
guess it should be worth more now than then.
Q In cases where you haven't direct personal
knowledge of the cost of the land or the assessed
values, have you made inquiries from real estate
experts competent and familiar with land values?
A T had it done. I had to go to Detroit to the
Detroit man to call upon a real estate man to pass
onit.
Q You figured the local appraisal in each case?
A Yes. I know the property well enough—1I ap-
praised it in that way. 30

Commissioner Donges: You have taken their

figures as submitted?

Witness: Yes, just exactly.
Q Does this statement show the fair value of
t e various plants of the property of the American
Malting Company at this time?
A- Yes, sir.

Mr. Faulks: If the Board please, I am en-

tirely willing to go into this matter at any 4
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length you desire with Mr. Vullmahn. M.
Vullmahn is thoroughly familiar with all these
plants. He can take them up and describe
each plant in detail, nature of the plant and
nature of the machinery.

Commissioner Donges: I don’t know as thet
1s necessary.

Mr. Faulks: There will be other evidence
corroborative of this.

Commissioner Daniels: May I put a general
question: The wvalues are based on ot
figures?

Witness: Not exactly.

Commissioner Daniels: I don’t mean actual
cost, but cost to replace.

Witness: No, not monetary cost, no. The
monetary cost 1s much greater in some in
stances. I have taken into consideration de
preciation and I have taken into consideration
also the location of the plant, somewhat. Fo
instance, as a matter of comparison you will
find—take the Syracuse plant, which has the
same malting capacity, exactly the sane, as

the plant of Buellin & Gunz.

You will find I have the Syracuse plart
lower, because the storage capacity is not as
valuable. If I should take the capacity in
cases alone I would be entitled to put that
plant as high as the plant of Buellin &Gurg,
which I did not do.

Commissioner Daniels: My thought realy
was this, whether the valuation was based upm
the cost depreciating down to present value ar
whether based upon the earning power of these

plants.
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Witness: The earning power has not been
taken into consideration.

Commissioner Daniels: It is what you re-
gard as the present value of the plant and
land?

Witness: Taking into consideration some-
what the plant. I have taken a floor house
where it costs more to produce as much malt, 10
lower than a pneumatic. We haven’t taken them
at as high a value to reproduce, or as high a
value as the pneumatic house. In that way,
you might say, I have taken the earning
capacity into consideration.

Commissioner Daniels: But only in a nega-
tive way?

Witness: Only in that way.

Commissioner Donges: In each case the
value given is not in excess of what it would 20
cost to replace new?

Witness: No. It cannot be reproduced new

Commissioner Donges: At less than what
it could now be reproduced ?
Witness: Yes.

g out that line, take for in-
ree the plant that was built in Buffalo, which

Sche™u’e on the second page, you
nave put that cost-__ page, ]y

A $1,252,000 is the cost of it.

is of the latest

1s constructed of concrete, brick

aot depreciated in any way, shape

lave added to it and improved it

Wt 4 ot 1100,000, so I felt to-day it is
Just as much as it was then, and the prop- 40
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erty on which that is located I think was bought
for $110,000. I am told it could not be replaced
today for less than $250,000, there being no river
front property to be had in Buffalo that has got a
deep waterway where they can do business as we
can there. I haven’'t taken into consideration the
enhanced value of the land, and have made o &
Auctions for the cost of construction; I have con
sidered them more than enough to make up the
cost in the plant.

Commissioner Donges: That is the absolute
cost?

Witness: Absolute cost the ledger shows,
in that case.

Q. There you showed that plant?

A. Because we had the figures of the entire plant
and in other cases, where, as in the case of the
Kingston plant, where we rebuilt, the rebulding
cost $350,000, or a little over, at that time. Bt
the books would not prove what the entire original
cost of everything was and I had to put a value m
it as best I could.

Q. This figure taken as a whole, in the aggregate,
is a valuation of $6,396,000, and shows and is the
fair value of all the plants of the American Mt
ing Company, according to the best of your opin
ion?

Q. Mr. Vullmahn, are you also familiar with the
amount of sales and deliveries that the company
makes from year to year?

A. T am. .
Q. Tell the Board a little about your general

knowledge of that phase of the business and te

business the company is engaged in?
A. T am in charge of the sales department of e
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concern, as well as everything else, and purchase
the materials; that is, they are purchased under
ny supervision in the open market in Chicago, Mil-
waukee and Minneapolis. I receive from them a
statement of the sales they made east or west or
anywhere else and a record is in my office, which
mears the figures are in many cases from houses
under my jurisdiction or supervision. 10

Q So, as a result of the sales made in your de-
partment and as a result of the receipts received
by you from other offices and agents of the com-
pany in the ordinary conduct of its business, you
know the nature of and the extent of the sales and
deliveries?

A Yes.

Q Do you know about the character of the prod-
uct that is manufactured?

A Yes. 20

Q Do you know about the prices obtained and
what they have been in the habit of obtaining?

A Yes, sir, we are a one-price concern.

Q Tell us first about the volume of sales and de-
liveries during the period of the last five years?

ow that compares with those years that are in
evidence before the Board already?

A T haven’t any figures before me, but I would
Sy that our deliveries (we will put it that way, 30
rather than say sales) sales with us mean this: We
meke extracts for supplying brewers; they may
over uy. Where we may sell one hundred thou-
S bushels we don’t deliver one hundred thou-
an bushels. Our deliveries and sales amount to,

m a “ear>eleven million bushels.
* Have you averaged that for the last five years?
hat would be my judgment. I haven’t any
figures before me. We have sold as high as four- 4
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teen million bushels. Our shipments average one
million bushels a month.

Commissioner Donges: Just what is the
character of your business?
Witness: What is the malting business?
Commissioner Donges: Yes, what do you
. do?
® Witness: We convert barley into barley
malt; we convert wheat, oats, rye, and com
into so-called malt. The process is one of
germanization; the grain is steeped, then it is
germinated; after it is germinated to the ex-
tent it should be it is dried on a so-called kiln
at a given temperature; then it is stored and
ready to send out to the distiller or brewer.
Commissioner Donges: And that is the
20 product you deal in?
Witness: That is the product we deal in
Commissioner Donges: And that is the only
business that is done by your company?
Witness: That is the only business we do.

Q. You sell principally to distillers and brewers?

A. Principally brewers, and also distillers.

Q You spoke of floor houses and pneumatic
plants: Tell us briefly what is the difference be-

30 tween them?

A. As the name pneumatic implies, the process
of malting, whether it be done in drying rooms or
small compartments, is carried on in a compactor,
or say smaller space, than it could be carried on m
a floor house, because of one*s ability to germinate
the grain. In other words, if it were not germi-
nated it would get hot and the process would be
over. The air is temperated by running throug
various sections of coke bed, or other beds, throug
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water, and that is passed through the grain to Fold
the temperature at which it is converted.

Q What is done in the floor house?

A In the floor house it is steeped and spread on
the floor and turned from time to time. There is
no way of passing air through it; the only way
of cooling it and airing it is to take a shovel and 10
throw it in the air. It requires very much more
handling and very much more floor space.

Q Take your Buffalo plant?

A Tt is a compartment house, pneumatic, yes.

Q Going back to the matter of sales and de-
liveries made by this company during the time you
have been connected with it. Do you know how
the prices it obtains for its product compare with
the prices obtained by the majority of its com- QA
petitors? !

A Yes.

Q Tell us about it; whether it is higher or lower,
and if either, what the difference is?

A? We obtain a higher average price, I dare say,
t an any other maltster, but surely more than the
average maltster for our product.

Q How much higher?

f, 'There is no fast rule for that. There may be
a ime when we are more anxious to sell than 30
ers when we more nearly meet competition.
ere are times when conditions are such that the
mpany is inclined to sell. Other times we will
a premium and may insist on obtaining it.

a&ﬁ oa 0;,”}% 5@5 wiiat the average would be over

at ij° Uld Say an average of two or three cents
m Price more than most of our competi-
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tors obtain. That is not saying there are not sone
obtain that high.

Q. What is your ability to accomplish that re
sult—to do that? What 1s it leads brewers and
distillers to pay you more than they would have
to pay?

A. 1 believe we have an enviable reputation for
square dealing, understanding our business, manu-
facturing goods right. Our plants are scattered
and we make prompt deliveries; we have large stor-
age capacities and very large working capacities,
so we can accommodate people.

Q. Does your ability to comply with the tems
of your contract as to time of delivery and so forth
figure in that way?

A. Somewhat, undoubtedly.

20 Q. You said something about the fact that your

plants were distributed as having some bearing on
this question?
A. Yes.

Q. Explain that?
A. If a New York brewer puts in an order for a

carload of malt it goes without saying that car-
load will reach New York quicker if shipped from
Buffalo than if shipped from Milwaukee. It goes
without saying that that would be true of all t is
eastern territory. So, being able to supply usi
ness from Syracuse, from Buffalo and from
York city house, if anybody runs out, it Pu* u
in a position to get malt there much faster
almost anybody could get it to him. That, wi
crowded conditions, in the cities, the small (R®
the brewer has himself, means a great dea
Furthermore, we are so located covering t e
die west and various points there that we can,

40 to better advantage from Milwaukee, an
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from Chicago. In other places we have a slight ad-
vantage in shipping from Watertown. In other
places where we have plants, such as Hamilton,
where we buy weather barley, it helps us in having
alocal house. I think possibly seventy-five per cent,
of the trade of that city is ours because we have
a house right there and are ready to supply it.

Q This state of prestige that comes from a par-
ticular local plant, is that due in part to the fact
that that plant has an old and well established
reputation?

A Yes.

Q And had such when taken over by the malting
company?

A Yes.

Q Can you say whether such reputation has been
kept up and enhanced since you got them?

A No question about that. There is a gentle-
wan in this room now who sold out his business to
B He had not so much a malting house, *but
good will. That has been maintained in the man-
agenent.

Q The good will has been maintained?

*We sold one hundred thousand bushels of

a per month where his son and himself sell one
ana a quarter million bushels.

dn 1 that a number of these plants are

faot™ ~ 1sbe(l and popular plants is an important
factor m your company?

Yes, sir.

as wen'» ™TIOrtimt factor in the business it does

aS the price « i® able to obtain?
Yes, sir.

as’thevam”6 that these plants are distributed
gpect? a so enbance them in the same re-

10

20

30
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A. Yes, sir.
Q. Are the plants advantageously distributed,
well distributed?

A. Yes.
Q. And well located? ;
A. Yes.
0 Recess from 1:30 to 2:30 o’clock p. m.
BOARD OF PUBLIC UTILITY
COMMISSIONERS,
Trenton, N. J., Tuesday, January 6,1914.
American Malting Company andAmerican Malt
Corporation. Petition for Merger
20
Aft er noon session, 2:30 p. m.
Before Commissioner Daniels.
For Petitioners appeared Frederic J. Faulks and
Silas W. Howland.
Mr. Frederick Vuhlmann resumed the stand.
Direct-examination by Mr. Faul ks:
30 Mr. Faulks: I think there is no further
question that I want to ask. Has the Boar
any?

Commissioner Daniels: May 1 ask, do yo*
intend by the remaining witnesses, to so\y
amount of good will and intangible values.

Mr. Faulks: Only in the same way that w
have through Mr. Vuhlmann.

Commissioner Daniels: I did not know

40 what he had been called to testify as
value of the actual physical plants.
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Mr. Faulks: No his testimony we intend to
divide into two main parts: first, the value of
the plants; second, as to the value of good will.

The other quick assets are shown by the re-
ports in evidence, and I am going to have the
accuracy of this shown by the Auditor of the
company. Now, I have not asked Mr. Vuhl-

mann what, in his opinion, was the value of 10

the good will of this company, because it
seemed to me that that was a matter that the
Board would determine itself from the facts
as presented, and not a matter for expert
evidence,

Commissioner Daniels: I dare say we shall
have testimony, but might it not be helpful, in
forming our opinion, to ask the witness if he
would care to put an estimate on that.

, M.. yumuiiuiu. me latter part
o the evidence before recess was directed to the
saes and deliveries of the company, the prestige
.,a N "asin business, and the preference that
a ords over at least the majority of its competi-
ors and the advantage in prices that it has ob-
me and does obtain over at least a majority of
~avinS those matters all in mind,

nto ,f A m*n< various plants which came
oo 6 Cmpany uPon its organization and which
thH Part °f its Plants and properties until

A Well, T sho ]
et e tolﬂé think that the way to get at

compute as near as one can the 40
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amount that the company receives on its aggregate
sales in excess of the price that it might be able
to obtain if they were newcomers in the business,
or if they had to compete with almost every com
petitor ; and since I am prepared to say that that
amounts to, on an average, from two to three cents
a bushel, and our deliveries being a matter of eleven
million bushels a year, that the amount that we re-
ceive in excess for our goods, that is, in excess of
the amount we would obtain if we did not have the
standing, amounts to a matter of 275 to 300,000
dollars.

Q. A year, you mean?

A. Yes, a year. Now, if you are willing that
we would say that five per cent, would be a fair
return on money— 275 or 300,000 dollars, or the
return on 5% to 6,000,000 dollars. If anyone
would argue that is not fair-rate of interest, of
course I would have to compute it differently.

Q. In your opinion, that figure you mentioned,
51/2 to 6,000,000 dollars, is representative of the fair
value of good will of the American Malting
Company?

A. I think so.

Q. Now, you spoke this morning of the prestige
that a number of the old plants have. Can you
give us an illustration of how that works out bere
ficially to the company—what bearing it has upon
the value of its good will?

A. Oh, yes. # .

Q. Can you give us one or two illustrations O
that, for the benefit of the Board?

A. For instance, we have a plant at Watertown
called the Buchheit Plant, with which I was orig-
inally connected before the existence of this com

40 pany, and while there has not been any person
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representative of that particular plant, we have
anunber of customers, old-time customers, who
will stipulate when they make a contract with
ar representatives, that they want the malt
shipped from that particular plant, even though
itisnot solicited that they should get it from there.
It is a matter of perfect indifference to us. That
hdds particularly true of the Pittsburg district,
where we had a great deal of trade, and where we
hawe a representative that don’t know that plant
from Adam, so we find that every contract he sends
mstipulates to be shipped from the Buchheit plant.
It holds true in the case of the plant at Hamilton,
(hio.

Q Is that with which Mr. Sohngen------

A Yes, Mr. Sohngen sold that out to us—what
ke had reference to this morning when he said that

10

ke today, in connection with his son, sells three gp

times as much malt as he did when this company
was organized, and the basis of it all is the good
reputation the plant had.

Commissioner Daniels: May I ask is not
this prestige which the company’s plants have
represented by this excess in price of from
2 to 3 cents that you realize on the average
°f your product—would not it be duplicating

matters for you to estimate the good will by g.

capitalizing the excess price and then adding
t ereto an allowance for prestige. Is not one
t e commercial expression of the other? *
The Witness: No, as I understand it. When
We make the statement that we are obtaining
more money than most of our competitors,
we should have to say, if you wish to inquire

v-0 1s it—are we not trying to

up icate the statement—which refers to the 40
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statement made in our figures,—by making the
statement that here, there and elsewhere we
have plants that had an excellent reputation,
and that that excellent reputation, and per-
haps some, more or less, of the personality
enables us to get the price.

Mr. Faulks: I do not think that the wit-
ness meant to duplicate. I think he meant to
take up the different elements. Now, you have
spoken just now of the prestige of the dd
plants and the fact that the old customers had
shown their preference and desire to trade
with that plant, and to make their purchases
there. That, as I understand you, is one of
the things that, in your opinion, goes to meke
up the good will that this company has. Now;
this morning you spoke of the uniformity of
its products, the large amount of working
capital it has, its ability to make prompt de-
liveries in favorable localities; of its plants
and a number of other things of that kind
Are, or are not,, these other elements which
in your opinion, go to make up the good will,
which you say has a value of from 5" to 6
million dollars?

A. Yes, of course, they are factors that enter
0 into it,,
Q. These are all different factors?
A. Factors, yes. 1 would call the selling exd
and ability to dispose of the goods at outside prices
the largest and greatest factors; the others are an
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M. Sohngen sworn for the Petitioner.

Direct-examination by Mr. Faul ks :

Q Mr. Sohngen, yon are connected with the
Anerican Malt Company, are you not?

A Yes, sir.

Q Have you been connected with it from the
tine of its organization?

A From the time of its organization. 10
Q Are you a practical malt man?
A Yes, sir.

Q How long have you been in that business?

A Thirty-nine years.

Q Were you connected with one or more of the
plarts that were taken over by the American Malt-
ing Company at the time of its formation in 18977

A Yes. I was. connected with the Sohngen Malt-
ing Company—President. 0

Q Where was that company’s plant located‘?

A At Hamilton.

Q How long had that company been in busi-
ress at that time?

A Well, since ’58.

Q Continually?
A Yes.

tab! A<l itS plant and ProPerty and business was
over by the American Malting Company?

then?An<® ~aS been °Perated by it continually since
A Yes, sir.

your connection with the

been a director ever since its
am on the Trade Committee,
ft plants, manager of our plant,
ie sales of our branch.
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Q. You are generally familiar with the sdes
department of the company’s business?

A. Well, mostly with the western sales, and also
with the eastern, but more so with the westem
sales.

Q. But you would receive reports from the com
pany of the eastern sales?

IQ A. Yes, sir.

Q. At what plant have you been stationed, if
any, since the formation of the American Multing
Company?

A. At the Hamilton plant.

Q. The same plant that you"were connected with
before that time?

A. Yes, sir.

Q. Is that Hamilton, Ohio?

A. Hamilton, Ohio.

A Q. Have you had occasion, from time to ting
to visit the various plants of the company?

A. Yes, that is part of my business.

Q. You are familiar with all of them?

A. Practically all. All the western plants and
some of the eastern plants.

Q. You are also familiar with the large plant in
Buffalo that was built by the company in 1956
or 67

30 A. Yes, sir.
Q. Are you familiar with the character of cn

struction, the size of the building, the methods o
manufacture carried on therein, and the apparatus
used in these various plants?

A. Yes, but I am familiar with just the sm
not the details.

Q. Not the exact dimensions,—the general ¢ ar
acter of the plant, the general character o

.q buildings that go to make up the various plan s
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A Yes.

Q Have you also a knowledge of the capacity
of the various plants?

A Yes.

Q Have you, at the request of the officers of the
company, and in connection with Mr. Vuhlmann,
made an appraisal of the fair value of all those
plants?

A Yes, I went over the figures with Mr. Vuhl-
mam and have, from time to time since we have
been connected together, been talking over the dif-
ferent valuations of our plants, and the better-
nents that we have made, and the physical con-
dition of them.

Q Have you participated in times past in in-
formal appraisements made by the company or the
various plants in various parts of its properties?

A Well, through the talks that we had together
about the changes we would make and the amount
it would cost, and in a general business way.

Q Are you also familiar with the improvements
which have been made to the various plants in
recent years?

A. Yes, sir.

& I show you Exhibit P. 3, which was referred
o and offered in evidence in the testimony of Mr. 30

uhlmann, and ask you whether or not you have
carefully examined that?

A Yes, sir.
pVkir Al a”e s"ate whether or not that
of ~ ~e fair value of the various plants

e American Malting Company?
+ es, I think that represents about as fair a

falo6r WG CUld PUt On them<_ 1 think the Buf-
Pant>Possibly, and the Newark plants are 4Q
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worth more than we have got them on there, in ny
estimation. It is not worth less.

Q. The Buffalo plant may be worth more?

A. May be worth more; that is, the original cost
of the plant.

Q. I understand you to say that the fair value
of the plant is not less than is shown in that
schedule, but that the Buffalo plant may be worth
more than the sum shown in that schedule?

A. Yes.

Q. Now, that sum is the actual cost of the plant
as it appears on the books of the company?

A. Yes, sir.

Q. What higher valuation of that plant, do you
think, might be justified?

A. Well, some weeks ago I was in Buffalo, look-
ing for a location for an elevator, and spoke to a
gentleman there about buying some property, and
I spoke about the price we paid for this ground
and he says we cannot duplicate that piece of
ground for double the money that we paid for i,
and in some cases 1t is worth more than double,
and different ones have spoken of the high value
of that class of property, dock property. The
ground value is double, in my estimation—firom
what I learn there, is worth double what we Bl

30 for it.

Q. Do you remember what that cost?

A. [110,000.00, I think, and through the west a
building has advanced. We cannot build in
west as cheap as we could six or eight years ag,
and the plant is practically better than it was w e
we started, and I should say that we cou
duplicate that plant for that amount. It w°

40 cost us-
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Q Apart from the difficulty of duplicating the
land?

A Yes, sir.

Q Now, you speak of a possible increase over
the one shown in the inventory of the value of one
of the New York plants. What did you have in
mind there?

A Well, that is the 63d Street plant. That is
only from hearsay about the dock property, but
it is valuable, the same as in Buffalo, and I spoke
with some of our people, and they think that taking
mto consideration what they have to pay for dock
property, that the land appraisal that they had put
on that property is too low.

Q Where is that property situated?

A 63d St., East River.

Q It extends, does it not, from 63d to 64th
Street? _ 20

A I think so. I am not so familiar with the
streets there.

Q That is water front property with the dock,
frontage?

A With the dock frontage, yes.

Q Now, in arriving at these values, then, I
! erstand that you have taken into consideration
A °f the elements which would go to make up

ny fair value, and not simply the cost of repro-

ve ion of them, or anything of that kind? 30

*No, we have taken into consideration the
epreciation of some of the plants, and some of
aj kan’s » at we have remodeled, and practically

° oar Phahts are really in better condition today
anv en we bought them. We keep them in good

v nian” ~ ese plants could not be re-
at the prices we have got them in there.

with v’ OOming back tO the Piant at Hamilton,
w ich you have been connected so many years, 40
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what has been the experience there, so far as you
have observed, in regard to the tendency of its old
customers to continue to patronize it?

A. The Hamilton plant is well located for the
Middle West, close to the large brewery ocentres.
We have been in the business so long, and people
that have patronized the company have always got

10 good treatment, gotten uniformity of goods, quick
deliveries, and in the thirty-nine years’ experience
that we haye been in the malt business I am proud
to say that we have never lost one customer. We
have always been able to get better prices than
most of our competitors,—as high as all the way
from 2 to 4c. To prove that: Mr. Sully just gave
me a telegram that I received yesterday and 1 took
a copy. The party wires that certain parties offer
“73c for 25,000 Standard. Gan buy at 72 from all
others. Do not think we should lose the business.

I wired back that 74c was the lowest we could take,
and Mr. Sully just informed me that my son wired
that he had taken the order at 74. That is two
cents more than any other competitor asks, an

that is the condition of practically all of the trade.
We do not manufacture but very little in Hand

ton, 175 to 200,000, but the balance is delivered
from our various plants located closer to the cus

30 tomer.
Q. What is the total number of bushels that you

sell in a year, you and your son?
A. Through our plant we have been selling #ro

1,200,000 to 1,400,000 bushels. SL
Q. You understand that you are able to e
these large sales because of your connection
the Hamilton plant, and because of the repu
that the Hamilton plant has?
4Q A. The reputation that the company as
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company has continued to deliver the goods that
the Sohngen Malting Company did. By my being
a director of the company and the assistance of
others we have been able to keep up the cost of the
goods,

Q What have you to say, Mr. Sohngen, as to
whet, in your opinion, is the fair value of the good
will of this company, having in mind all that you
know about 1t?

A Well, I know that to establish a business that
odls eleven million bushels of malt, and the kind of
trade that we have—it is pretty hard to get, pretty
had to establish, takes years and years to do it,
takeslots of money to establish a trade of that kind,
ad from the way our plants are located through
the different cities where barley is,—barley cen-
tres close to the breweries ,our customers—1I think 20
thet the company is about as well located as we
oodld locate a plant in any place, well located to
ake care of eastern business, well located to take
care of the Middle West business and the southern

osiness--through long years of good treatment;

I think that is the reason that we are able to

0 trade and get a better price than the
avarage of our competitors.

Q Well, as a result of all that, of the voiume of gy

aness done by the company and the advantage

glﬂ/;vﬁﬁs Prices, what is the fair value of its

s~ *tMnk the value that you placed on it
Bavery fair value.

Q I have not plaeed any value,
tr 1mean our value.
A TiT mean to 6 million dollars?

*5k to 6 million dollars.
40
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Cross-examination by Mr. Daniels:

Q. Is this ability to realize a better price per
bushel one which attaches to the output of all the
plants in the control of the American Malting Com
pany?

A. Well, practically all, yes.

Q. I did not know whether it attached only to
your plant.

A. No, to all the plants.

Q. To all the plants, without exception?

A. Well T would not say just whether—there may
be one or two smaller houses, but we have been able
to make good fair goods in all of our houses. There
are some one or two plants that possibly are not just
as well adapted. But nine-tenths of our capacity

20 is well adapted to make as good goods as we can at
Hamilton or any of the plants.

Q. Do you happen to know what the tax ap
praisal of the two New York properties is?

A. No, I do not.

Mr. Faulks: I anticipate that the New Yok
properties might stand in a somewhat different
position than the others, owing to the extremely
large land value. We have an expert wit

30 reference to these two properties alone.

Mr. Godfrey Kno che sworn for the Petitioner.

Direct -examination by Mr. Faulks:
Q. Mr. Knoche, where do you live?
A. T live in Fort Lee, New Jersey.
Q. Are you an architect?
A "YOS <0
40 Q Where have you carried on your profession
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A T carry it on in Philadelphia and New York,
mostly New York.

Q And how long have you carried on architec-
tural work?

A Since ’&4.

Q That is to say, since that time?

A Ever since then.

Q Have you had charge of the making of the
plars of a good many large buildings and the over-
sight of their construction?

A Yes.

Q Among others did you build the 71st Street
plant of the American Malting Company?

A Yes, I did.

Q You are a contractor also, as well as an archi-
tect?

A Yes, I build many large buildings for myself.

Q In New York and Philadelphia?

A In New York and Philadelphia, yes.

Q Are you thoroughly familiar with both the

dand 71st Street plants of the American Malting
Company?

A Yes.

. The 7lst Street plant was built under your
direction? *

A Yes.

tec’? A rdin§ to your Plans? w ere you the archi- 80

A Yes.

Q When was that built?

A '3t0’°8b.

Q And that is located------

0 m f~ Dbetween 71st and 72d Streets.

A 1s located?" the 8126 °f the traCt °f land °n Which

A Sixteen lots, 204'4" x 198. 40
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Q. How much of it is occupied by buildings lo-
cated there?

A. All of them, except four.

Q. All of the sixteen lots except four?

A. Yes, twelve lots are built upon.

Q. Where is the 63d Street plant located?

A. Between Avenue A, 63d and 64th Streets, and

10 the East River.

Q. Is there a dock frontage?

A. Dock front on the East River.

Q. And, roughly, what is the size of the tract of
land occupied by that plant, if you can give ne
the dimensions?

A. That is about 200' 2" on the Avenue and m
64th it is about 650, and on 63d it is about 51,
and where it goes at an angle you cannot get di-
mensions exactly to a foot,—it comprises about

2 thirty lots.

Q. Are you familiar with the buildings on tha

tract of land?

A, Yes.
Q. Are they of the same character of construe

tion as those that you built on the 7lst Sree
tract?
A. About the same, yes.
Q. Have you ever bought or sold any an
30 New York City?

A. Yes.
Q. Frequently or infrequently?

A. Oh, since about twenty years.

Q. Do you mean during the last tweny y

A. During the last twenty years, yes.
quite a lot of property in that neigh or

own it still. rvnmertY 1Q
Q. And have you sold and bought p F

*

A

40 the vicinity of these properties?
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A Yes, I own the neighboring properties there.

Q Do you know the prices at which properties
have been bought and sold in that vicinity in recent
years?

A Yes

Q Are you able to place a value on the land com-
prised in those 63d and 71st Street properties?

A Yes, I am.

Q What, in your opinion, is the fair market
value of the land comprised within the 63d Street
plant?

A May I use this appraisal? I made it care-
fully in 1911, so it helps me a good deal to give the
exact figures. Now, I value it—I value the lots,
which is about—it is down here 29, only I say it is
thirty-----

Q 29 lots?

A Well, I just figured it out 29. It is between
that and 30. I figure $332,000.00 the value, and
then I put an additional value for the use of the
dock, and because it is a large plot, which makes it
more valuable than similar lots. There is a big
difference on that.

Q What additional value did you put on that?

A About 50% more. Put -an additional value
for the dock about $40,000.00.

Q Making the total value of the land and dock
1ONmuch?

A $372,000.00. That stands good about this
ime. There is hardly any change worth while to
mention since this was made in October, 1911.

Q You made a careful appraisal?

A 1 made it very carefully, yes. I own a good

d)9 and I think I am competent to

Q Did you at the same time appraise the value 40
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of the buildings on the properties? What value do
yon place on the 63d Street building?

A. The total value, about, on there 1s $369,650.00
on all the buildings, and not this building there.

Mr. Faulks: I do not believe the Board

Commissioner Daniels: No, I would not
itemize.

Witness: It is all itemized very carefully,
and it was further determined-----

Commissioner Daniels: Is that the present
value, allowing for depreciation?

Witness: Oh, yes, I allow for that, because
that was built—well, I don’t exactly know
when, but a couple of years before the Tlst
Street was built.

Commissioner Daniels: Is 50% allowance
for plottage customary or usual?

The Witness: I kept a little memorandum—
I am very much interested in that section, so
I kept a little memorandum and saw what dif-
ferent people give, and I found that to be about
right.

Commissioner Daniels: If you had two ordi-
nary lots, side by side, sold as a single plot.
you would not put a percentage-----

The Witness: If I had given for one lot ten
thousand dollars, that would be for two lots
twenty thousand dollars,—I would give your
plottage fifteen per cent. more.

Commissioner Daniels: Assuming that as a
corner lot?

The Witness: The corner lot I always count
one and one-half to twice. That depends upon
conditions. Ip some parts it is wortfy twice as
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much, some parts one and one-half times as
much.

Commissioner Daniels: And you think an
assemblage of corner lots, approximately, in
that locality, would warrant this 50% plot-
tage value?

The Witness: Oh, yes, indeed. That is a big
difference, because that is what people are
looking for and cannot get.

Q Are there any vacant plots of that size in
that part of New York City?

A No, not of that size, but there is one, and I
own that myself. That is a corner. It is only
twelve lots.

Q Are there any vacant plots consisting of
thirty lots in that vicinity?

A There are none. That is the reason I men-
tion mine, because that is the largest we have.

Q Are there any other large plots having water
fronts, with docks?

A Only the one left that I have.

Q That twelve-lot plot is water front? That
is the only one left?

A Yes.

Q Now, going to the 71st Street property, will
you, m the same way, give us the valuation of the
and and °f the buildings there?

A The value of the land is $207,000.00, sixteen

" and °f these eight of them are on the avenue,

th P ~ f1lbwhcde 1<k frontage and the front of
16 Udding; There is no dock property to this

*f atiS°nly the land’ and that is all. There
aitni*n the value of the buildings

mild, € are $253,600. There are four or five
ings on there, and that is the combined-

10

20

30

40
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Q. And the valuation that you have given us for
buildings and land both, in the case of both the
63d and 71st St. properties, is a fair market valua-
tion at this time, according to your opinion?

A. They are.

John C. Mo Ctjne, sworn for the Petitioner.
10

Direct-examination by Mr. Faul ks:

Q. Mr. McCune, are you connected with the
American Malting Company?

A. Yes, sir.

Q. In what capacity?

A. T am auditor and secretary.

Q. How long have you held these positions?

A. Well, I have been auditor for the company
since almost upon its organization.

Q. Are its books and accounts kept under your
direction?

A. Yes, sir.

Q. And are you thoroughly familiar with then?

A. Yes.

Q. Are you familiar with the balance sheet of
the company, which was prepared as to the end of
its fiscal year ending August 31st, 1913?

A. Yes, sir.

30 Q That is already in evidence. A copy of the
balance sheet has been offered in evidence in this
proceeding. I want you just to state whether or
not, of your own knowledge, the figures in the case
are correct.

A. They are.

Q. Does that credit show the value of the liqui-
dated assets of your company as of that date?

A. Yes.
4d Q. By the liquidated assets I mean your ben
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balance, inventories as set forth. They are cor-
rectly shown in that balance sheet?

A Yes.

Q Are its liabilities, including the bonded or
other funded debt, correctly shown?

A Yes, sir.

Q You are familiar with the provisions of this
mortgage that was offered in evidence this morn- jo
mng—the mortgage marked “P-2”. 1 observe that
by the fifth clause of that mortgage the company
has obligated itself to make certain payments to
and constituting a sinking fund; namely, a sum of
nmoney equal to one-half the aggregate amount of
dividend paid by it in each case. Have these pay-
nents been made to the sinking fund regularly?

A Yes.

Q In other words, has the company each time
it has declared and paid a dividend, paid into the
sinking fund an amount equal to 50% of that divi-
dend?

A. Yes, sir.

Q That mortgage authorizes an issue of five mil-
lion dollars of bonds. How many bonds were, in
feet, issued?

A Four million dollars were originally issued.

Q Four million dollars par value?

A Four million dollars par value. 30

Q How many of those bonds have been re-
eemed up to this time through the payments made
to the sinking fund that you mention?

A The four million dollars have been reduced to
12616000 since. There are $2,879,000 outstand-
mg; ~°w this has been reduced at different
Periods. But there were a number of bonds re-
ired in addition to that out of funds realized from

e sale of certain properties, so that the difference 40
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does not represent the. exact amount. I think it
was 105. I know that we called some bonds at 105
a number of years ago.

Q. I don’t care about the details of that, I want
to know the number of bonds still.

A. $2,529,000.00.

Commissioner Daniels: How long has that
arrangement been in operation?

The Witness: Since the issue of the bonds,
the date of that mortgage; but it was several
years before we paid dividends. We did not
begin until the Fall of 1908. Thereafter there
has been one-half the amount set aside for the
redemption of bonds, and bonds have been
redeemed in accordance with the mortgage.

Commissioner Daniels: Now, in your gen-
eral balance sheet, in this item of property,
plants and good will, you can trace that right
back through your books, can you not?

The Witness: When I testified there in re-
gard to that, I testified to book value. I have
a statement with me. The original of that
balance of $27,000.00 begins with the original
take-over, which was taken over in a blanket
form. If you want the exact details—about
$24,000.00. as against an issue of common and
preferred stock there was taken over $2,080,000

in cash and a block of plants.
Commissioner Daniels: And the date of that

The Witness: The operations began in the
several plants the 11th of October, 1897, but
I think the date of incorporation was Sep-
tember 29th before that, in the Fall of 1897,

Commissioner Daniels: And do you know
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how this particular figure representing plant

value was arrived at?

The Witness: Yes, it has been built up from
the original figure.

Commissioner Daniels: That original basic
figure?

The Witness: That basic figure, $24,000,000.
It was simply taken over by the people. It
was turned over in a lump. The books do not
show any items, not at all, not a single item,
except a legal description of the properties,

and there is no separate valuation given what-

ever, and they were taken over in a blanket
form. There was no way of telling. There are
no records in the company’s office.

By Commissioner Daniels:

Q But you can identify the several properties
that were taken over?

A. How do you mean?

Q You know just where the plants were?

A. They were specifically stated—the Charles
E Sadler Plant; Purcell, two plants; the Buchheit
pant all the plants were specifically stated there,

Q" 6re are n0 ~ ures °ffered, simply the total.
Q And the company does not have the books

0 &y of the companies that were absorbed?
Not at all. It has not. None of those books

the® eVer “urne(® over> and we had no access to

Mr. Sully; May I ask a question—whether

e physical properties were bought, and not
the companies.

The Witness: I don’t understand.
Mr. Sully: The stocks of thq various com-
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panies were not bought, merely the physical
properties.

Q. Were the securities or the physical prop
erties of the companies themselves?

A. The companies themselves,—the malt plants,
the grounds and property, machinery, etc. That
is what I am testifying to.

10 Q- Well, I had assumed that the purchase was
a purchase of plants outright.

By Mr. Faulks:

Q. Now, this figure of $24,000,000 that you men-
tion as the original entry was brought up to the
present figure by some purchases that were made
shortly after the formation of the company?

A. Yes, sir.

Q. And there have been no other properties
taken over and included under that item since that
time, have there? No, let me withdraw that ques-
tion. There have been no other properties acquired
since shortly after the formation of the company
for which payment was made in capital stock of
the company?

A. No.

Q. Since then, whatever properties have been ac-
quired or improvements made have been paid for

30 out of current earnings?

A. Current earnings, yes.

Commissioner Daniels: So there is some-
thing like three and a half million representing
the addition to the plant made out of ean-
ings.

The Witness: That is the way the increases
come.

Q. The statement that you mention shows a

40 total surplus in the earning and other funds avai
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able for new construction and improvements—$3,-
405,766.59. That is the figure that has just been
referred to, 1s 1t not?

A Yes sir.

Q That represents the current earnings of the
company remaining after the payment of dividends
out of which------

A (Interrupting.) Well, I tell you. He first
deducts the dividends from the total earnings and
then adds the receipts from the sale of plants, in-
surance, so that brings a balance of $3,405,766.59.

Q And is that fund available for the construc-
tion of new plants and improvements of the old
plants?

A Yes sir.

b.y Commissioner Daniels:

Q In setting up the balance sheet annually, do
you carry forward to operating accounts allowances

a you make for depreciation of the plant or
other property?

we have not set aside any fund for.de-

On tile Plants?
' °n the plants and property-

10
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A. Yes, if you wish to put it that way.

Q. Well now, as an expert accountant, wouldn’t
you say that there should be some amount written
off and charged up to revenue annually. Even
your buildings will attack the depreciation perhaps
one per cent, a year over the life of the bulding,
depending somewhat on the character of the struc-
ture.

A. Well, there has not been any deduction nmade.
That is one of the reasons why they are trying to
effect a reduction of capital. Of course, $27,000,000
is a bookkeeping item representing all these plants.

Q, Do you have any knowledge of the terms upon
which the individual plants incorporated into the
American Malting Company were taken over at
the time of the formation of the company?

A. T have no individual knowledge* About those
that were bought since------

Mr. Faulks: Well, by individual knowledge
you mean whether anybody connected with the
company at that time has.

Commissioner Daniels: I did not want o
invalidate the record by asking him to put m
hearsay testimony.

Mr. Faulks: I might say for your informa-
tion there was no entry of that at all excep
this one blanket item.

Commissioner Daniels: 1 knew there va
no item.

The Witness : I knew nothing back of t >
had no knowledge whatever. That entry
prepared when I came there, made y aa
pert accountant, and the books were °Pen® .
under his direction. I did not know any
about these plants or the business.

Mr. Faulks: The interests controlling
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company now, that is, the Board of Directors,
are entirely different in their personnel from
those who were in control at the time the com-
pany was formed?

The Witness: The controlling interests,
yes. There are two remaining directors, Mr.
Sohngen and Mr.------ iq

(After discussion.)

Commissioner Daniels: (To Mr. Vuhl-
mann): Do you know at what figure, ap-
proximately, you carried your property and
plant before the consolidation?

Mr. Vuhlmann: Absolutely, I know that
perfectly.

Commissioner Daniels: Could you give us
that figure?

Mr. Vuhlmaim: 1 think our plant at that 20
time this company I judge has since then
made improvements—was carried at $155,-
000.00. and they spent about thirty on it, but
then we received considerable in excess of that
for payment.

Mr. Daniels: I am trying to get the ratio

Mr. Vuhlmann: I can give you that, if
tou are willing to take our case for it. We 30
eceived about two and one-half times the value
°f our assets.

Commissioner Daniels: In the securities of

6 merican Malting Company?

Mr. Vuhlmann: No sir.

Commissioner Daniels: In cash?

and 4il/lhlniann: We received 60% in money
H, A securities, and we subscribed to

- securities of our own free will. It was 40
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not compulsory. There were others who got
everything in cash.

Commissioner Daniels: Did they get a 2%%
basis?

Mzr. Vuhlmann: I think some did better than
that, some a little worse.

Commissioner Daniels: Well, that is shed-
ding some light on the matter. (To M.
Sohngen) Would you tell us about your Ham-
ilton plant?

Mr. Sohngen: The book value of our Hamil-
ton plant was about $100,000 at the time.

Commissioner Daniels: And did you take
payment in both securities and cash?

Mr. Sohngen: Yes, we took some securities,
not; very many, at the time. I think about one
sixth of the stock.

Commissioner Daniels: Preferred or com
mon?

Mr. Sohngen: Preferred and common.

Commissioner Daniels: And was the ratio
something like two and one-half?

Mr. Sohngen: Well, it was about two an
one-half.

Commissioner Daniels: That elicits t e s
cific information I was in quest of.

Mr. Vuhlmann: That is not all. Kemem
that during that time there were no d m «
paid for years, owing to the fact that
Directors largely were of were
money had been earned and

declared. ) runored
Commissioner Daniels: They were

to refund some part? of
M. Vuhlmann: Yes, they refunded some

them.
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Mr. Faulks: The dividends had been paid
partly out of capital. That was for the divi-
dend period of '97 and ’98, until the suspension
of dividends until 1907. Since then moderate
dividends have been paid on the preferred
stock, never any dividends on the common
stock.

Commissioner Daniels: May I ask the gen- iq
tleman one more question. Before you were
taken in the American Malting Company, or,
rather, before you sold out to the American
Malting Company, did you on your books
carry at any figure the good will of your com-
pany?

Mr. Vuhlmann: No.

Mr. Faulks: You do not know, of your own
knowledge, what any other company got,
either in cash or securities, for their plant?

Mr. Vuhlmann: No, when you say of my
own knowledge. That would mean I had seen
their check. I speak only of what T have
heard.

Commissioner Daniels: Is it the same with
you, Mr. Sohngen?

Mr. Sohngen: Whether I know what any of
them got? No, I do not, only hearsay and
talk. *

Mr. Faulks: (to Mr. Howland) Can you tell,
Mr. Howland, whether there is anything in

evidence as to the dividends that have been
paid?

30

Mr. Howland: Yes, that is in evidence.
Commissioner Daniels: Doesn’t that appear
m the statement of the earnings?
11 Faulks: I have a statement of the divi-
ends paid on the preferred stock of the Amer- 40
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ican Malting Company. (To Mr. McCune)
Has this statement of dividends paid on pre-
ferred stock of the American Malting Com
pany been prepared under your direction?

Mr. McCune: That was made under my di-
rection.

Mr. Faulks : Does that credit show dividends
paid on preferred stock from the time of its
organization until the end of the last fiscal
year?

Mr. McCune: Yes, I think that is a copy of
the statement that I had checked myself.

Statement referred to i1s marked Exhibit
P-4. (Seep. 259.)

Mr. Faulks : That is the only proof that we
have felt that it would be necessary to offer.
However, Mr. Sully, who is President of the
American Malt Corporation and Vice-Presi-
dent of the American Malting Company, is
here, and either he or Mr. McCune will be glad
to answer any question that you may wish to
ask. #.

Commissioner Daniels: I have no additiona
inquiries to put. I think it was Commissioner
Donges who suggested the additional evidence
that he thought you ought to put in to com
plete the information.

Mr. Faulks: His suggestion was that we
should put in proof as to the fair actual va
of the properties comprised within
$27,000,000, and the case was only open
that purpose, and he understands,
talk that I had with him at the Cour
in Newark, that that was the only P°
which the Court desired the information® *

Mr. Sully : I have no statement to ma
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am quite ready to answer any questions that I
may be able to answer, but I do not see any-
thing to add to what has been furnished.

Mr. Faulks: I do not think Mr. Sully has
any personal information.

Statement by Mr. Faulks.

Mr. Faulks: The situation with regard to this
company briefly is this: It was incorporated and
organized in 1897, which seems to have been a time
when combinations of this kind were rife, and
when, as my associate, Mr. Howland, has said, they
were accomplished through the activities of those
whose activities centred in Wall Street and the
Lke. In a great many of the cases the owners of
various plants were induced to dispose of them
at tempting figures by offering either cash or securi-
ties in the new company, and there is no doubt but
what this company was grossly over-capitalized at
that time. That is, as against the $24,000,000 of
stock that was issued for properties taken in, the
company did not receive properties of that value,
or of anything like that value.

Now, it appears from the records in the Apple-

n case, that is, the case of Appleton against the

merican Malting Company, which was heard both
in the Court of Chancery and the Court of Errors,

at dividends were paid at the rate of seven per
cen on preferred stock for two years after the
organization of the company, and, further, that
ose dividends were paid, in part at least, out of

of MT ~°W ~ was at that time that the father
hn  ~°rdway w”° is the only protestor here,
mvm  1/Ss’ock’ and I suppose a great many other
thp a6 stock in the open market at about
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ame gure at that time. That is unfortunate, 4
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but that condition of affairs is one for which the
large majority of the directors now in control of
the management of this company are in no way
responsible, and which they are, through this pro-
ceeding, trying to remedy, in so far as it can be
remedied; and the question is as to whether or not
this Board ought not now to seek any plan which
will aid them to fairly accomplish that result.

The result of the oyer-capitalization and of pay-
ments of dividends made subsequent to the forma-
tion of the company was that for a period of eight
years after 1898, that is, from ’99 to 1907, no divi-
dends were paid at all. During those years, and
after a change in the management of the com
pany, the directors conserved whatever earnings
there were. The report that went in evidence this
morning shows the result, in part at least, of their
efforts. During the six years from 1901 to 1906,
inclusive, the surplus net earnings aggregated
shows $1,901,965.00. In 1907 there was a deficit
of $357,603, so that the total surplus net earnings
for that period of seven years was $1,544,361.78,
or an average of only $220,623.11 for the seven
years.

Now, under the present management, from 1908
to 1913, inclusive, the total surplus net earnings
have aggregated $3,729,265.35, or an average of
$621,544.00 for each of these six years. That is
$621,000 for each of these years as against $220000
for each of those earlier seven years. Now, that,
to my mind, evidences a desire, and not only a de-
sire but an ability on the part of the officers of this
company to rehabilitate it and put it on something

like a business footing.
But it is apparent that the net earnings hawe

40 not been and never can be sufficient to pay
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seven per cent preferred dividends,—the result of
those earlier lean years, coupled with its inability
ever since then, except in one year, to earn the full
dividend; no, in fact, it has never earned the full
dividend. There has been an accumulation of be-
tween eighty and ninety a year arrearage on pre-
ferred stock; common stockholders these fifteen

years have never had any. Now the question 1is: j

must the company go along and struggle under this
load it received from the way in which it was
formed, it has for the last six years, at least, been
successful, notwithstanding the fact that it has
during that time been able to earn a substantial
dividend upon a fair capitalization.

Now, there are two companies. The American
Malting Company, of which I have been speaking,
is the operating company, with an active capital of
between 28 and $29,000,000 outstanding. This is
divided almost equally as between preferred stock-
holders and common stockholders. The preferred
have a little over 51% of the outstanding stock.
Now, the Malting Corporation was formed several
years ago, five or six years ago, in the hope that
some day this plan could be worked out: that
t ere could be a proper capitalization and proper
rearrangement of the interests of the preferred and
common stockholders.

Now, I have seen a letter that came to the Board
Within a day or two from Mr. Ordway, in which he
m icates that there is some intention there to drive
people into this consolidating company, or else to
® e them sell their stock at the depreciated
aue, whatever the interests, controlling inter-

thit u? give for it. Now, it seems to me
tal * ~ 1)os™on A an extremely unfair one to

610 connec'tion with this plan. It is not a plan 40
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that has been evolved over night, there is no one
holding a hammer over anybody’s head and saying:
“You have got to come into this plan and come
along with us, or lose your investment.”

Over this period of four or five years that this
plan has been brewing, 98% and even a larger frac-
tion, almost 99% of all preferred stockholders,
and all the common stockholders have seen fit to
come in and exchange their stock in the Malting
Company for stock in the Malt Corporation, the
proposed consolidated corporation. Now, in every
case the exchange has been made upon the same
basis that it is proposed to be made under this
plan, except this, that any one who has not as yet
come in, and is either willing to come in or wants
to stay out, any preferred stockholder can have
a fair proportion of this two million dollar surplus
that is shown by the books; that is, the stockholders
who have gone in before, the preferred stockholders
who have received 62% of stock in the new com
pany for 100% in the old one. That is the offer
that is made to Mr. Ordway and to the remaining
preferred stockholders, under this plan, except tha
they will, in addition to that, get their full per
centage in these surplus net earnings, about two
million dollars.

Now, the difficulty, as I understand from the
chairman of the Board, that the Board had wi
the proposition, and the only difficulty, as I un er
stand it from him and Mr. Sommer, was no a
to any question of the plan being legal, bu
to its fairness to the preferred stockholders,
view that the Chairman of the Board too w
this: That it appeared from the annual repo
and from the balance sheet of the company
it had an item called “properties, plants an g
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will,” showing the value of upwards of $27,000,-
000. Now that with the assets shown by the re-
ports and balance sheets, shows the existence of
apparent value of over the amount of capital stock
outstanding. Now, under the certificate of in-
corporation of the American Malting Company,
upon dissolution the preferred stockholders and

the common stockholders would share equally, ex- i

cept in the surplus of two million dollars. This
the preferred stockholders Would take, that repre-
senting percentages available for dividends, and
then they share the balance, fifty and fifty.

In that the point that Mr. Ordway made when
he was before the Board in Jersey City, and the
point that was apparently bothering Captain Don-
geswas this: He said: “How can we assume upon
that showing that if this company should be dis-
solved tomorrow, Mr. Ordway and the other pre-
erred stockholders would not receive practically
ollar for dollar on their investment? Why
wouldn't they get the par value of their stock?”

e j he argued then from that, as to dividends,
romt e experience of fifteen years, including good
jmes and bad times and lean years and fat years,

clud S'ness man would he compelled to con-
val 6 ¢ that item would not represent the fair
thpra ° r>"le assets the company, described in
think®'*1 tlle Chairman said that he did not
if this ? °ard ?ad the rigllt to assuuie that duty;
holdersP+w WaS ~  faCt fair tO the Preferred stock-
that ~ ~ .°Ught t0 be dem®nstrated by showins:
would w  lhe dissolution °f the company theW
bj tMs !*, reCeiVe more than wa» offered to them
doubt abniiT’ *8?* " e aSre<> and there is no
be to rt'(t lat the result of this merger will
1SS Ive American Malting Company.
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Now, can there he any possible question, under
the showing that has been made here today, that
the plan is fair to the preferred stockholders? In
the first place, it seems to me that the Board ought
to give a great deal of weight to the fact that
nearly 99% of the stockholders of this company
have come in, and of the little over one per cent
who have not, three-fourths, as appears from this
annual report in evidence, three-fourths of those
are common stockholders. They are people hav-
ing small lots, and perhaps have not enough inter-
est, after not having any dividend for fifteen years,
to bother making the exchange, but this is only a
little over one hundred thousand dollars out of this
fifteen million dollars, and out of this fifteen there
is only Mr. Ordway, speaking for himself and his
brother, having only fifty shares of stock, that
objects. Taking their combined earnings, that is
17/1000 of one per cent.

Now, I would not say that the Board ought not
to protect some of our stock holders, but I would
say that they ought to take into consideration
that such a very large percentage of all the stoc
holders, and even a larger percentage of the pre-
ferred stockholders have voluntarily seen fit to
come in during the four or five years that this p an
has been weighed. Is not that a very strong in
dication that the plan is fair?

What has been brought out this afternoon
been largely confirmatory of what was said y
Yuhlmann this morning. The other witness
Mr. Sohngen, who has been connected wi
company as a manager of a number of i s P
ever since its organization, he having a &
owner of the Hamilton plant, which was

40 over by the company. It is one of the o
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that was operated by a concern that has been in
business since 1858, and his testimony showed that
during the thirty-nine years that he was with that
company and the American Malting Company as
its successor, it had never lost a customer, and
that owing to the good reputation that it has and
that the American Malting Company has, while the
sales of that plant are comparatively small because
itis a small plant,—say 150,000 to 175,000 bushels a
year; that plant has controlled and orders have
been secured through it for about 1,200,000 to 1,-
400,000 a year. Now, both he and Mr. Vuhlmann
have testified as to the priority, I was going to
call it the favors, that this company has been given
over its competitors in practically all of its busi-
ness that is done. They figure that that nets the
company from 275 to 300,000 dollars a year, and
that, taking a five per cent, basis, that would justify
avaluation of from $5,500,000 to $6,000,000 as the
value of the good will.

As you came in,— (speaking to Commissioner
bonges, who had entered the room during Mr
baulk’s statement)—1 was directing my attention
to the question of the fairness of this plan to the
preferred stockholders, because I understand that
that was a matter which had given you consider-
able concern. I had already said to Mr. Daniels
that it seemed to us that the fact that almost 99%
of the stockholders had come into the plan upon

e same terms that are now being offered, that is,
e ore the plan was formally put before this Board,
was formally put before the stockholders, was a
very strong evidence of its fairness, and of the
1 e over $400,000.00 par value of stockholders
* 0 have not come in, a little over $100,000 are

R eaed stockholders. Now I also spoke of Mr.

30

40
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Ordway’s letter, in which he intimates that the in-
terests in control of this company are saying to
those who do not come in: “You have got to come
in and take the appreciated value for your stock.”

Commissioner Donges: Mr. Ordway raises
the question as to whether or not the statute
contemplates a merger where one corporation
is a holding company, and into that holding
company an operating company desires to be
merged—whether it is fair, in view of the
statute which makes applicable the mile that
a dissenting stockholder may have the value
of his interest ascertained and be paid.

Mr. Faulks: It seemed to me that he went
out of his way a bit to indicate that this plan
was being forced down people’s mouths. 1 say
that the fact that over a period of four or five
years,—this malting corporation having been
incorporated in 1906,—that such a very large
percentage of both preferred and connon
stockholders have seen fit to come in on those
same identical terms, that those who have not
yet come in, preferred stockholders, have their
right to the first share of the two million dol-
lars surplus; I say that that in itself is a strong
indication of the fairness of the plan.

Now, I had also pointed out the circumstances
under which this company was organized, that the
organization went through at a time when *
the common practice to over-capitalize,
there is not any direct evidence, I think there af
strong indications, from the evidence taken
afternoon, that the people who sold out theirp a
to this company got about two and one-ha 1
what they were fairly worth. We all know
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that was about the basis under which companies
were put together at that time. Now the question
is whether this company, as a result of the fact that
that was done, has got to struggle along with that
over-capitalization, when the present Directors,—
(only two out of the thirteen were connected with
the company at that time,) are striving so
valiently to rehabilitate it and to put it on a basis jq
where it can earn a fair return on its real capital.
Now, the showing from this annual report is, yon
remember, that for two years they paid dividends
out of capital, then dividends were suspended alto-
gether for eight years, from 1901 to 1907, inclusive,
the net earnings only averaged $220,000, while for
the seven-year period under the present manage-
ment they have averaged $621,000 a year. Now, I
say that that is a splendid showing, considering the
early history of this company, but if it is, and even 20
if these gentlemen are able to make a very much
better showing, they never can get out of the woods
mecause of this tremendous amount of arrearages
on preferred dividends that are piled up. The
common stockholders for fifteen years have not had
a cent, and there are eighty to ninety per cent
arrearages on preferred stock.

Now, just because a few—one per cent, of all

e stoekholders of this company—do not see fit to BD

me in and give us a fair chance to live, and live
roper y, and to let it get in a position where it

"n earn a fair return on a fair capital,—is that

reason why this Board should not do every-

Nouf W* n Power to permit the company?
tain/ We Can On $15,000,000 capital almost cer-
$900« (S tht f"U <Unide,ul>6%- That will be
R Nme million dollars preferred at

/ earn $5407000, Now we haye an average 40

NwJeney State tf»**
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of 1621,000 the last seven years. During all that
time every time we paid one dollar to a stockholder
we had to put 50% in the savings fund under the
mortgage clause provision by which half the amount
paid on dividend must also be paid into a sinking
fund. In that way we have reduced the mortgage in-
debtedness from |4,000,000 to $2,500,00. In De
cember of this year that mortgage becomes due.
We can refund that upon very favorable terms,
and it does seem to me that if we are authorized to
have capital stock at $15,000,000 that we can not
only earn the full dividend for the preferred stock-
holders, but there is a chance, at least, and a good
chance that the common stockholders will get some
return upon their investment. Now, that ought to
appeal tremendously to the Board, and as I sad
the day that I had the pleasure of appearing before
you at the Court House in Newark, that even if
there was some one particular part of this plan
that did not seem to be feasible to a number of the
shareholders, it would seem that the plan ought not
to be condemned.
Commissioner Donges: I would like to fin
out how you arrive at the figure of 6270
preferred stock and 40 for common stock
Mr. Faulks: I think that your Honor ver? pyj f

erly said, notwithstanding any argument O
contrary, which was that as ordinary business m
we must assume that this company did no
any value because of the comparatively sma
centage of dividends earned, but you sai
were our figures and those were the figures 0 »
mer reports of the company, and that upon™ *
showing, if the company was dissolve , w
will be by this dissolution, theit

40 ferred stockholders would receive /°
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stock, and that, therefore a plan which only gave
them 62% would not seem to be fair. Well, now,
in proof of that there is not any $27,000,000 and
never was. But there 1s $15,000,000, and say be-
tween nine and ten million dollars of actual assets
made up of money in bank inventories and other
quick assets of these plants that have been de-
scribed to the Board today. We think that on
the showing made by these witnesses today that
a capitalization of $15,000,000 can be fairly sup-
ported. We think that a company which has the
old plants that this company has, which has what
I think can be fairly stated a peculiar good will,
acompany dating back to 58, that has never lost
a customer, whose customers write in and want
their barley and their malt from a particular plant
because they have always bought there; we think
that on the showing of the fact that a good part of
the net earnings of these Companies are realized
from that particular cause, that a valuation of
$5,500,000 or $6,000,000 is not at all unfair to
represent a good value.

But coming back to the rights of preferred stock-
olders, to what the accumulation ought to be
with regard to this plan. Under the American
Malting Company’s cerificate, the old company’s
e 1ca”e there is dissolution, common and pre-
erred stockholders share equal,—fifty and fifty,
referred stock would have this two million dol-
ars surplus that we have, money that we have,

that, and then the balance, which
dl ® sale of the actual physical assets, be-
thP I , course>if we were going out of business

the f ¥+ WU W°UId not amount to so much, but
dollar. Ua Physical assets would be seven million

10

30

s>you say. That would mean that the pre- 40
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ferred stock holders would get their two million,
plus $3,500,000, or $5,500,00 altogether. Now,
under this new plan upon dissolution they get
100~ for the par value of their stock, and also any
arrearage of dividends before the common stock
holders get anything. That will give, it seems to
me, if this plan goes through, a surety that in
case of the dissolution of this company they will
get appreciably the par value of their stock in it.

Commissioner Donges: That is to say,
under the new plan by which the preferred
stock holder receives 62%, there should he
considerable physical property and assets to
receive 100c on the new issue.

Mr. Faulks: Yes, 100" on the 62, and I think he
is certain of getting this, and reasonably certain
of getting arrearages of dividends, if there should
be any at the time of dissolution. I do not be-
lieve there will be. I believe that we can pay him
at 6%, while, if the company were dissolved today
the preferred stockholders would only get five
million dollars and a half on the investment of
fifteen million dollars.

Now, this plan ought not to be defeated, gentle-
men, simply because this company made a mistake
in the way it did. We ought to have a chance to
work it out. If we dissolve neither Mr. Ordway
nor the others will lose a large part of their invest-
ment if we are given a fair chance. We think that
we can work out at least 62% for them, with 6%
in the future.

Moreover, I want to point out that the plan is
in line with the policy of the state, which requires
capitalization at real value. It is also in policy
with the spirit of the times to discourage holding
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companies. We have now two companies. One is
what Mr. Ordway calls “silent,” the other is the
operating company. Now there is a large expense
that is otherwise unnecessary. We want to get
down to one, and that is in the arrangement of
both companies by one real company on a fair

valuation. . if "MT"'4 ip

Now, with reference to his letter of this morn-

ing, it seems that the decision in the Leather Com-

pany case indicates that there cannot be any merit
m that point. The Leather Company case, as you
doubtless know, was a case where the Central
Leather Company and the United States Leather
Company tried to merge four or five years ago.
There were a large number of objectors. One com-
pany had been built up just for the purpose of
merging. The complainants in the suit represented
shares worth the value of several hundreds of thou-
sands of dollars, and the Court there said that the
companies were not engaged in the same or similar
business, because their objects were, according to
their certificates of incorporation, which was the
primary test, very dissimilar. Now, here the cer-
tificates are the same. They are identical, ex-
cept for the fact that the Malt Corporation has
authority to hold stock of the American Malting
Ompany, and we think that within his territory,
as determined by the Court of Errors in that case,
at there is no question but what these companies
are engaged in the same or similar business, and
at that can be properly arranged.

Commissioner Donges: Well, the fact is
gllat the Malt Corporation is not operated at

30

Mr. Faulks: No, it is not operated at all. /q
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Its only business is the holding of the stock of
the American Malting Company.

Commissioner Donges: And only after the
merger takes place, the corporation, Malt Cor-
poration, becomes an operating company.

Mr. Faulks: Yes, that is a fact.

Commissioner Donges: So that their busi-
nesses are not similar.

Mr. Faulks: Well, that depends.

Commissioner Donges: Even though the
charter privileges may------

Mr. Faulks: Well, it depends upon what
you wish to call the business of the company.
In the ordinary, every-day commercial sense
they are not. In accordance with the test laid
down in the Colgate case they are. The Ameri-
can Malt Corporation could become operative
tomorrow.

Mr. Donges: Under its charter it may
operate?

Mr. Faulks: Yes.

Mr. Faulks: I think that your Honor will be
forced to the view that this plan is absolutely fair
to the preferred stockholders, and will be tre-
mendously to their advantage to have it go through.
As to the common stockholder, it gives him the
only chance he has got. For fifteen years there has
never been a dividend paid, and during that time
there has been between eighty and mninety of
accumulations rolling up, which must all be gotten
out of the way before he can get anything. We
can never get them out of the way if we have got
to struggle along. With this capitalization of $1 >
000,000 of preferred stock we can pay some of our

40 stockholders something within a few years. It d°éS
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not seem to me that any of them have any objection
thatis at all real to the plan itself.

Now, as to the basis upon which the 62 and the 44
were determined years ago, Mr. Howland can speak
about that.

M. Howland: Well, I know that the matter was
determined upon years before we had anything to
do with it. It was in 1905 that this plan of which
M. Faulks speaks was formulated, and under
which 99%, approximately, of the stockholders
have seen fit to exchange at this ratio. By making
afew figures it is perfectly evident that they hit
upon 62 because that brings the new preferred
stock up to $9,000,000. The next figure they get,
63 would have brought it over $9,000,000. There
was $14,440,000 of preferred stock of the Malting
Company out, and 62% of that makes $8,952,000.
They evidently started out with the idea of divid-
ing the capital into two, and then giving the pre-
ferred stockholders three-fifths, or $9,000,000, and

the common stockholders two-fifths, or six million
dollars.

Commissioner Donges: I want to know how
you figure 62% as what the preferred, stock-
holder should receive.

Mr. Howland: If you were giving any more,

I suppose someone would say he ought to
have 75, it comes into the question of whether
the common stockholders are being treated
fairly, and if the test of the fairness of the
merger of the plant is whether or not it prop-
® y perpetuates the rights of the old stock-

olders as upon dissolution, which we have

th en”® fhe test that seems to be laid down
us in the case, it seems to me that they
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have gone in this case for the preferred stock-
holders, because of the fact that on dissolution
of the American Malting Company the common
stockholders stand side by side with the pre-
ferred stockholders in the distribution of the
assets, except as to the $2,000,000 accumulated
surplus. I confess that when we first started
to look into this plan we were more apprehen-
sive from the standpoint of the common stock-
holders than of the preferred stockholders.
But from what Mr. Faulks has said this gives
the common stockholders their only chance, is
the only answer from the standpoint of the
common stockholder.  But if the test of the
rights of dissolution, the right to share in the
property of the old company, is taken here,
and if you set aside $2,000,000 surplus, and
then give dollar for dollar between the two,
the common stockholders would come out with
more than 42% of the assets of the American
Malting Company.

Commissioner Donges: But would they, on
the basis of Mr. Faulk's figures, there being
about $6,000,000 total of assets, to which
$2,000,000 of surplus now used as working
capital is to be added—about $8,000,000 total,
of which something over 5% is going to the
preferred stockholders and 3y% 1° the common
stockholders.

Mr. Faulks: There is a little over $9,000,000.
There would be $2,000,000 set aside for the
preferred stockholders, $7,000,000 divided
equally.

Commissioner Donges: That would leave,
then, the entire fund to be divided on the basis

of 512 and 31/2?
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Mr. Howland: Well, 3y2is a good deal more
than one-half of 5y2. 40 to 60 is the ratio in
the company, 40 to 62.

M. Faulks: If you divide 9 into 55 you get,
roughly 62; while if you divide 9 into 35 you
get only 40%. Now, that brings it out pretty
nearly right. 512 to Sy2 would be the divi-
sion of this 19,000,000.

Mr. Donges: I wondered on what basis those
percentages were reached.

Mr. Faulks: I do not imagine they are
reached in that way.

Commissioner Donges: I wondered whether
there was any scientific------

far. Howland: The preferred stockholders
have vote for vote in the company as it stands
oday. In the new company they have 3 votes
to every 2 for the common stockholders.

Commissioner Donges: And your answer to

e. wiping out of the 80% of accumulated

ividends is that they never could get them if
the company continued as in the past.

Mr. Faulks: In fifteen years they have never

a able to make a dividend, even in the most
prosperous year. I think there is this legal
nswer, that seems to be a fair answer, that

th1CMPOratioll collld be dissolved today, and
then they would not get them.

co ,lH°Wland: 1 Should susPect 62 was a
fair aa/°n people thought was
, and evidently protected 1itself, giving the

Purred $9,000,000 and the common $6700,-

. Comm1_551opgr DO‘,lge*- But not arrived at
a any scientific basis?
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Mr. Howland: I know nothing of the hs
tory.

Mr. Faulks: There is just one more sugges-
tion. Mr. Daniels, you suggested the possibil-
ity that it would be fair to work out the capital-
ization of this company on some basis of the
net earnings. This is not in evidence, but can
be put in if desired. These people all tell ne
that this business, like a good many others, is
a peculiar business. This company .confines
itself strictly to a legitimate manufacturing
business, and has for a great many years. A
great many people engaged in this business
carry it on in a speculative sort of way, in
which they anticipate shortages in crops and
good crops and all that sort of thing, and deal
in futures. I imagine it is a good deal like
the shellac business, where there are a great
many men engaged in manufacturing shellac,
while others are engaged in making shellac
and buying and delivering shellac six, eight
and nine months ahead, and who make or lose
a lot of money. Now, there is not a large
variation in the earnings of this business, and
the returns are small for the amount of capital
invested, but it does not seem to us thot it
would be fair under all circumstances, to try
the past capitalization upon its earning power.
That ought not to be applied as the sole test

here.

(After discussion.)
Mr. Faulks:------ This is a long step in the

right direction, and there is at least a strong
justification for this much capital, and we
think the Board ought to permit us to havei *
I very much fear that if the decision shou
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be that we could not have f 15,000,000 it would
simply defeat the plan altogether. We would
struggle along with the old load.

Commissioner Daniels: Now, of course not
forecasting any decision of any kind,—but
suppose for five years longer you would go
under the present organization and realize
jour $600,000 net; that would not afford you
enough, of course, to pay your current divi-
dends on the preferred, to say nothing of the
arrearage; it would simply build up a surplus
for the company, to be taken over the surplus
account, would it not?

Mr. Faulks: Yes, in dissolution it would;
going to the preferred stockholders. Common
stockholders would have no business interest
in it, and there would be, perhaps, if the sur-
plus reached an amount, there would be an
assessment on the part of the preferred stock-
holders, that these arrearages should be re-
duced.

Commissioner Daniels: At all events, if you
piled your surplus up you would some day in
the distant future be coming to the point that,

.rom your argument, capitalization would
begin?

1Q

Mr. Faulks: No, because we are not earn- 3ft

mg a dividend in preferred stock. Perhaps we
istribute 4% and then add $500,000 of this
capital to the surplus, but we will never make
Ay impression upon that avalanche of ac-
cumulation.

Commissioner Daniels: Can one class of

di _ StOck holders hy themselves effect the
~Asolution of the corporation?

Faillks: 1 think it takes two-thirds of 4
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the entire stockholders, not two-thirds of each
class, two-thirds of both, so that here neither
the preferred nor the common can ever by
themselves, put the American Malt out. Now,
if there was any desire on its part to freeze
anybody out, that would be an easy way to
do it; simply go in dissolution and have the
trustees under dissolution sell to the new com-
pany, but .that would naturally affect the
value of the good will and would be unfair.
But this plan we think is the fairest one that
can be worked out. I know a great deal of
thought was given to it before either Mr. How-
land and I came into the case, and we had not
been able to suggest anything any further.

Commissioner Donges: Your theory is that,
as Commissioner Danels suggests, if the cap-
italization be reduced to approximate the
actual physical value, the preferred stock-
holders would complain because the net divi-
dends would be reduced very considerably.

Mr. Faulks: Yes.

Commissioner Donges: And in the sane
proportion the common stockholders?

Mr. Howland: And also the net amount
available to them on the subsequent dissolu-
tin of the American Malting Company would
be seriously affected by any reduction in the
par value of their stock.

Commissioner Donges: Would it if they
were in the same proportion?

Mr. Howland: Unless we altered our plan
If the same relation between the two classes
of stock would obtain they would receive the

same.
Mr. Howland: We make them on preferred as
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to the par value of their stock, on anything that
is reduced to the par value of their stock.

Commissioner Donges: But if the par value
of the common stock were reduced in the same
proportion?

Mr. Howland: Common stock take every-
thing that is left.

Mr. Faulks: Here is another difficulty that
I think would be insurmountable. We do not
know—nobody connected with the company, so
ar as I know, knows to-day what distribution
was made of that stock as it was originally
issued. Two of these gentlemen who were
present to-day, owners of old plants, testified
tnat they got two and one-half times the value
o those plants as they were carried on the
books of the company, but is not it safe to as-
sume that the preferred stock that was issued
represented something like the real value of the

au s, and that the common stock was more
W T B°nUS?  Now? if you come, to the P¥e-
toed stockholder to-day ‘and get him to take a
20t 1ef+Clk ~ the three'fifths of what he has
savf/f *~ °rder that something should be
ant V 1 nCOmmon stockholder, he is pretty
LJB‘% eo}lu;\ra C(z}igﬁ?;lemen>we do not mean to put
could w WI?r* : U iS perfectly cei*tain that we
ferred + ~ the VOtes °f two*thirds of the pre-

°f tte AmeriCan »W t Cor-

whichwnnal W6 WOuld haTe to a merger

tteir stock Th° V- a . de"™ of
courso a a That  wbere jt would come, of

We would b°Ur Plan WP Uld haVe t0 be niodified.

stock of tb T 6t0 SO est the outstandin
of the American Malt Corporation whic

10

20

30

40



10

29

80

40

172

Testimony, Jan. 6% 1914.

has been issued in exchange at the rate of &
to 100, that would have to be still further cut
down.

Commissioner Donges: What is the present
capitalization of the Malt Corporation?

Mr. Howland: Roughly, $15,000,000. That
is the corporation which would be the new cor-
poration in the merger.

Commissioner Donges: There would be no
change in its organization?

Mr. Howland: No change in its organization
or of the rights of stockholders, but if we would
have to do something such as has been talked
about we would have to go to those stock-
holders and get the votes of two-thirds of them
for a reduction in the old stockholding, and it
would come to them as a great surprise* and I
suspect it would be impossible to do anything.
Is not that so, Mr. Sully?

Mr. Sully: I am afraid it would be difficult to
persuade them to take that view. It would be
impossible, as a practical matter to persuade
them to consent to any further reduction.
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AMERICAN MALT CORPORATION.

* DIRECTORS.

10
Daniel J. Carroll. William Barclay Par so ns.
Mchael Col eman. George Emlen Roos evelt .
Thomas S. Ol ive. Charles A. Stadler.
Albert N. Parlin. Wilb erforce Sully.
Charles H. ZehnDer .
20
OFFICERS.
President: y ice-President:
Wil berforce Sully. Charles A. Stadler.
Secretary: Treasurer:
John C. McCune. Henry Eggerking.
Transfer Ageiit: 30

Empire Trust Company,
No. 42 Broadway, New York City.

Registrar of Stock:

Guaranty Trust Company of New York,
No. 140 Broadway, New York City.

General Office:
N° '15 Exchange Place, Jersey City, N. J. 40



174
Exhibit P-1.
AMERICAN MALT CORPORATION,

No. 15 Exchange Place ,
Jer sey City, N. J., October 22,1913.

* To the Stockholders of the

2q

American Malt Cor poration :

Since our last report to you, under date of Octo-
ber 23, 1912, additional amounts of Common and
Preferred Capital Stock of American Malting Com-
pany have been acquired, so that the total amounts
owned by your Company are as follows:

Common StocKk....cccccvvvvevennnen.n. $13,082,400
Preferred Stock.......ccoovvvunnnnnn.n. 14,264,500

thus leaving outstanding the following amounts of
Capital Stock of American Malting Company:

Common Stock.....ccooeevvevveeirnrnnnnnns $317,600
Preferred Stock......ccoovvvvveiiinnnnn. 175,500

(The balance of the Common Stock of American
Malting Company, viz., $1,100,000 is held in the
Treasury of that company.)

The amounts shown to be still outstanding in the
hands of the public constitute less than 1.78 per
cent, of the entire Capital Stock of American Malt-
ing Company.

In consequence of these acquisitions, additiona
amounts of the Common and Preferred- Stock of the
Corporation have been issued in exchange therefor.

The following statement shows the disposition
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thus far made of the Capital Stock of your Com-
pany, namely :

Issued in exchange for stock

of American Malting

Company..........c.cceeeveenne $5,756,256  $8,843,990
Reserved for acquisition of

outstanding stock of

American Malting Com- 10

pany.......ccoeeeeeeen oo .. . 139,744 108,810
Left free in Treasury for gen-

eral purposes of the

Corporation..... ............. 104,000 47,200

Common. Preferred.

Total.....cccoeereueennen. $6,000,000  $9,000,000

On September 24, 1913, the Directors of Ameri-
can Malting Company declared a semi-annual divi- 20
dend of $1.24 per share upon the Preferred Stock
of that Company, payable on November 1,1913.

As yonr Company is the owner of 142,645 shares
of the Preferred. Stock of American Malting Com-
pany, the payment of this dividend will bring into
your Treasury the sum of $176,879.80.

At a meeting of the Directors of American Malt

rporation subsequent to the declaration of the
a ve-mentioned dividend, your Directors declared, 30
a semi-annual dividend upon the Preferred Stock

e Corporation of two dollars ($2.00) per share,

Payable on and after November 3,1913.
e herewith hand you for your information the
the operations of American Malt-

g ompany for tie year ended August 31,1913.

By order of the Board,
WILBERFORCE SULLY,
President. 40
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AMERICAN MALTING COMPANY.

ANNUAL REPORT
For the Year Ended August 31,1913.

AMERICAN MALTING COMPANY.

10
Annual Report.
1913.
AMERICAN MALTING COMPANY.
DIRECTORS.
20

Daniel J. Carrol 1. Albert N. Parlin.

Michael Coleman. William Barclay Parsons.
Thomas B. Hidden. George Emlen Roosevelt.

John C. McCune. Charles Sohngen.

Thomas S. Ollive. Charles A, Stadler.

William E. Paine. WILBERFORCE SULLY.
Charles H. Zehnder.

ad e

Alber t N. Parlin, Chairman.
Michael Coleman.

George Emlen Roosevelt.
Charles A. Stadler
WILBERFORCE SULLY.

Charles H. Zehnder.
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OFFICERS.

President. Chairman of the Board.
Charles A. Stadler . WILBERFORCE SULLY.
Secretary. Treasurer.

John C. McCune. Henry Eggerking. 0
1
Transfer Agent.

Guaranty Trust Co. oi’ New York, No. 140
Broadway, ]I. Y. City.

Registrar of Stock.
Chase National Bank,
83 Cedar Street, N. Y. City.
General Offices.

Sixty-third Street and East River, Borough of 20
Manhattan, New York City.

1913.
AMERICAN MALTING COMPANY.

ANNUAL REPORT
For the Year Ended August 31,1913. 30

New York, October 22, 1913.

Tothe Sto ckholders of the American Malting
Company:

The Board of Directors herewith submit their

ePort and statements of account for the fiscal
Kar ended August 31,1913: 40
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Profit on malt, barley and other prod-
ucts dealt in, including interest
on securities owned, loans and

balances ................. $777,038 &1
Deduct.
Interest on Mortgage
Bonds .-.eiiennneen. $156,840 00
Interest on Underlying
Mortgages ............ 5,269 44
Taxes ..cccceeeeeereeeercnnnnnns 88,574 25

Amount expended in bet-
terment and main-

tenance................. 122,987 18
373,670 &/

Net profit from year’s opera-
tions $403,367 97

Two dividends were paid by your Company dur-
ing the fiscal year aggregating $3.10 per share on
the Preferred Stock, and in consequence of the pro-
visions of the mortgage securing its outstanding
bonds, the Company became indebted to the Sink-
ing Fund in the sum of $223,820 and settled the

30 same by the delivery of bonds to the Trustees of the
said Fund for cancellation to the amount of $17-
000 (par value), said bonds being credited by the
Trustees of the Sinking Fund at par and accrued
interest thereon ($222,425.06) together with cash
for the balance of said sum not represented by said
bonds at par and accrued interest, namely, $1,3%.

This sum, together with the balance standing in
the Sinking Fund at the beginning of the year, was

40 reduced by the purchase for cancellation of $1,000
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(par value) of the Company’s First Mortgage
Bonds from those held in the Company’s Treasury
at par and accrued interest ($1,024.17), leaving a
balance of $634.21 standing to debit of Sinking
Fund

During the year the Company purchased in the

open market $260,000 (par value) of the Company’s _

Mortgage Bonds for the Treasury.

Adding those purchased, and deducting $218,000
(par value) cancelled through the operation of the
Sinking Fund from those in the Treasury, leavesla
par value of $133,000 in the Company’s Treasury,
which are held free as quick assets.

During the year the item “Securities of Other
Companies” was reduced $2,000 by the sale of se-
curities (at par) acquired in the settlement of a
claim.

Of the fund amounting to $100,000 “Reserve Ac
oourtt,” reserved out of profits for depreciation, bac
ard doubtful accounts, $43,211.97 was written of
ar bad and doubtful accounts and $26,256.57 foi

epreciation, leaving $30,531.46 still standing tc
awedit, of said account.

Your Company begins its present fiscal veai
mnder the following conditions:

Csh in Banks and Trust Com-
panies ......... $1,258,034 40

onds purchased for account of
" Treasury RlE 133,000 00
It‘g?lgeson ea state...:.... 95,000 00
parities of Other Companies.. 16.725 00
Invent” Receivable....... 1,372,715 11
2,437,785 88

Total

20

$5,313,260 39 40
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Liabilities other than Funded Debt:

Accounts

Payable. .$42,775 62
Accrued

Taxes.... 32,010 74
Accrued In-

terest on

Bonds___ 39,240 00

---------- —  $114,026 36

Less Insurance and

Taxes anticipated

against fiscal year

1913-1914 ............... 37,094 60

— s 76,931 76

Leaving net working capital.... $5,236,328 63

The inventories of barley and malt have been val-
ued at a figure under cost, and since the close of the
fiscal year, contracts have been made for the sale of
all the malt and barley on a malt basis on hand
August 31, 1913, at a profit.

Severe competition cutting heavily into the mar-
gin of profit and the character of the barley crop
itself which was an expensive crop to handle, to

30 gether with several other minor causes such as

heavier charges for maintenance and repairs, ac-
count for the smaller net earnings shown as a re-
sult of the operations of the Company for the fiscal
year ended August 31, 1913.

In certain quarters there appears to be a misun
derstanding as to the policy pursued in the matter
of the payment of dividends since the resumption
of dividends in September, 1908.

4Q Therefore, to make the matter plain and to re
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fresh the recollection of long time holders of the
stock of your company, and for the information and
guidance of those who have more recently become
holders of the preferred stock of American Malt
Corporation, we subjoin tables showing the surplus
net earnings in two different periods in the history
of the Company and under substantially different
managements, and explain the dividend policy pur-
sued by the Board of Directors.

The following is a statement of such earnings for
the earlier period, being the surplus net earnings
in excess of all charges of every kind including
maintenance and interest on bonds.

Tear ended
August 31, 1901....ccceievvirnenennnnns $383,261 48
31, 1902........ 323,754 14
3L, 1903....ccceiiieiieeeeeens 410,491 29
31, 1904.......cccevveennnnnn. 116,514 59
3L, 1905....ciiiiciiiieeeens 412,291 40
31,1906....ccccnireeeeeennen. 255,652 10
Surplus net earnings for period
of 6 years........ . $1,901,965 00
August 31, 1907, deficit after pay-
ment of all charges.................. 357,603 22
Total surplus net earnings for
period of 7 years............... $1,544,361 78
Average annual surplus net
earnings for the period of
T YeAYS..ueuereeeeeeeeeeeeeeenn = . $220,623 11
i~ fcwi.« ui Liit earnings ui

It or later period referred to, name-

10

20

y' bor the 6 years ended August 31, 1913, being 4
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the surplus net earnings in excess of all charges in-
cluding maintenance and interest on bonds :

Year ended
1O 17
“ 31, 1909........... . k7 QA
« 31, 1910................. 242,451 5
10 “ 31, 1911................. 763,040 0
« 31, 1912........... 810,318 &
“ 31,1913............. V. 403,367 97
Total surplus net earnings for
the 6 years last passed.... $3,729265 3
Average annual surplus net
earnings for the period of
20 6 years......cccoeeeeeeennnen. - $621,544 2

When the report of operations for the year ended
August 31, 1908, was placed before the Board of
Directors in September, 1908, being the result of
the operations of the Company in the panic year
1907-1908, the Directors considered that the suc-
cessful conduct of the Company’s business during
that year of panic warranted the belief that the

30 working capital (as of August 31, 1907) and credit
of the Company were fully adequate to the handling
of the business of the Company in most trying cir-
cumstances and the policy was adopted of paying
out substantially the full amount of dividends war-
ranted by current surplus net earnings, taking into
consideration, however, the fact that by the terms
of the mortgage securing the outstanding bonds of
the Company an amount equal to 50 per cent, of the

40 dividends must be paid to the sinking fund for the
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purchase and cancellation of bonds, and that in
order to preserve intact the working capital pro-
vided by the sale of the bonds in 1899, an amount
equal to the payment to the sinking fund should be
retained in the surplus net earnings.

The result of this policy would be that pari passu
with the payments to the sinking fund and the re-
tirement and cancellation of bonds, the working *
capital originally provided by the fund arising from
the sale of bonds would be replaced by surplus net
earnings reserved therefor.

An inspection of the second table of

earnings will show that the surplus

net earnings of the Company in ex-

cess of all charges including main-

tenance and interest on bonds for

the period from September 1, 1907, 0

to September 1, 1913, aggregated. .$3,729,265 35
Dividends on the Pre-

faved Stock of the

American Malting

Conpany, were paid

from November 1,

1908 to May 1, 1913,

inclusive, aggre-

gating ................ 1,885,864 00 20
Retained in surplus net

earnings to offset cor-

responding payments

to sinking fund for re-

emption of bonds... 942,932 00

A°tal payments and reservations

.8 a’ove in surplus net earn-
uigs since September 1, 1907. .$2,828,796 00 40
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Leaving surplus net earnings accumu-
lated in the period from September
1, 1907, to September 1,1913, in ex-
cess of dividends and payments to
the sinking fund free for dividends
in accordance with the above policy $900,469 35
Out of this surplus your
Directors declared a
10 dividend on Septem-
ber 24, 1913, of $1.24
per share, amounting
170 J O $179,056 00
Reservation made in
surplus net earnings
to offset payment to
the sinking fund for
redemption of bonds 89,528 00

Total amount payable November
1, 1918 e - $268584 O

Leaving a balance of surplus net earn-
ings accumulated from September
1,1907, to September 1,1913, in ex-

cess of all payments on account of
dividends and to the sinking fund

for redemption of bonds, including

the last-named appropriations

A therefor ..t i, $631,885

During the year additional amounts of Pre
ferred and Common Capital Stock of your Company
have been purchased by American Malt Corporation
so that less than 1.78 per cent, of the Capital
of American Malting Company remains outs an
ing in the hands of the public.

For the Board of Directors.

WILBERFORCE SULEY,

Chaiman-
40
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AMERICAN MALTING COMPANY.

General

Balance Sheet.

ASSETS.

rty, Plants and Good-

B
Bonds purchased for account
of Treasury..........
Mortgages on Real Estate...
Seaurities of other Com-

$27,585,001 08

1,100,000 00
1,258,034 40

1,372,715 11
2,437,785 88

133,000 00
95,000 00

16,725 00
634 21
qv noA an

$34,035,990 28

LIABILITIES.

ital Stock, Preferred....
C?a}%tal Stock Co

mmon

Hrst Mortgage Bonds....... .

nderlymg Mortgages. . ..
Accrued Interest on Bonds
Accrued Taxes.
Accounts Payable....
«serve Account.
P vIU Aecount..........

«S U S"' “déd Au-
Total..

August 31, 1913. August 31,1912,

$27,585,001 08

1,100,000 00
723,864 11

0 aqa Aaa nn

2,401,685 59

91.000'00
95.000 00

10 vok c\n
263 38
38,667 24

August 31, 1913. August 31, 1912.

$14,440,000 00  $14,440,000 00 30
14,500,000 00
2,834,000 00

14,500,000 00
2,616,000 00
14,000 00
39,240 00

67 o

) £§E531 ;‘Lﬁg

4uo,00< y/

114.000 00
42,510 00
29,446 35
65,012 26
100.000 00
2,365,704 49

04,000,990 28  $34,490,673 10

JOHN C. McCUNE, Auditor.

40
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Public Accountants’ Certificate.

Firm of Farquhar J. MacRae,
Certified Public Accountants,
68 William Street
New York.
Haskins & Sells,
Certified Public Accountants
30 Broad Street,
New York.

We have examined the books, records, and ac-
counts of the American Malting Company as at the
close of business August 31,1913;

The securities of other companies and mortgages
on real estate were examined and, in our opinion,
are conservatively valued.

The inventories were taken by the company in
the usual way and we have verified the mathemati-
cal calculations and prices.

We verified the cash in hand and on deposit by
count and by certificates obtained from various de-
positaries, the cash in the hands of the Trustees of
the Sinking Fund by certificate of the depositary,
and the capital stock and bonds outstanding by
certificates obtained from the Transfer Agent and
Trustee, respectively.

The bills and accounts receivable were examined
and we are of the opinion that sufficient reserve has
been provided for all that may prove to be unco
lectible.

The plants and good-will are stated at their cos
to the Company less the amount realized from t e
property sold and credits for common capital stoc

40 returned to the Company. All maintenance an
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pair expenditures have been charged to the operat-
ing accounts. Subject to the foregoing.

We Hereby Certify that the above General Bal-
ance Sheet, August 31, 1913, agrees with the books

of the Company and is correct.
(Signed) Firm of FARQUHAR J. MacRAE,

(Signed) HASKINS & SELLS, 10
Certified Public Accountants.

New York, September 24, 1913.

Exhibit P-2.
AMERICAN MALTING COMPANY,
TO

WALTER G. OAKMAN AND GEORGE R.20
TURNBULL,
Trustees.

FIRST MORTGAGE,
$5,000,000.00.
Dated November 20, 1899.

Reed, Simpson, Thacher & Barnum,

Counsellors-at-Law,

10 WALL STREET, NEW YORK CITY, N. Y.

) dalgrelaOnT&Hm: THIS INDENTURE, made
:amande« dJ thig twentieth day of

- ovember, one thousand eight hundred and ninety-
nine, between American Malting Company, a cor- 40



20

188
Exhibit P-2.

poration created and existing under the laws of the
State of New dJersey, hereinafter called the Mort-
gagor, party of the first part, and Walter G. Oak-
man and George R. Turnbull, both of the City of
New York, as Trustees, hereinafter called the Trus-
tees, parties of the second part.

Whereas, the Mortgagor has deemed it necessary
to borrow money for its corporate purposes and to
issue its bonds therefor, and to mortgage its prop-
erty, hereinafter described, to secure thé payment
of the same, and to that end its Board of Directors
has duly directed the issue of a series of five thou-
sand bonds, for the principal sum of one thousand
dollars each, payable December 1, 1914, bearing in-
terest at the rate of six per cent, per annum, payable
on the first days of June and December in each year,
to be signed by its President or Vice-President,
sealed with its corporate seal, attested by its Secre-
tary or Assistant Secretary, authenticated by cer-
tificate of one of the Trustees, and having interest
coupons attached, with the name of its Treasurer
thereon ; which bonds, coupons and certificates are
to be in the forms following, respectively :

[bond.]
UNITED STATES OF AMERICA.
AMERICAN MALTING COMPANY,

Six Per Cent. Gold Mortgage Bond.

No. .. $1,000.

For value received, the American Malting Com

40 pany promises to pay to bearer, or, in case this bon
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be registered, to the registered owner hereof, one
thousand dollars in gold coin of the United States
of America of the present standard, at its office or
agacy in the City of New York, on the first day of
Decenber, in the year one thousand nine hundred
and fourteen, and to pay interest thereon, in like
oan, at the rate of six per centum per annum from
Decenber 1,1899, on presentation and surrender at
said office or agency of the annexed coupons as they
becorre due, on the first days of June and December
m each year, until such principal shall be paid.
Principal and interest are payable without deduc-
tionon account of any tax or assessment which said
Company may be required to retain therefrom.

This bond 1s one of a series of 5,000 bonds of like
import and amount, numbered consecutively from
1to 5,000, and is entitled to the benefits and sub-
ject to the provisions of a mortgage or deed of trust
of even date herewith, made by said Company to
Walter G. Oakman and George R. Turnbull, as
Trustees, to secure the payment of said bonds.

Asprovided in said mortgage or deed of trust, the
principal of said bonds may become due in case of
default as to interest, and the entire issue of said
onds outstanding may at any time, on notice pub-
lished once a week, for twelve weeks, be paid or re-
eered at one hundred and five per cent, and in-
terest.

Simultaneously with the declaration of any divi-
ex (1 the Preferred Stock of said Company, a
sumequal to one-half of such dividend shall be paid
y it into the Sinking Fund, as provided in said
mortgage, to be used in purchasing bonds at the
a Prtce obtainable not exceeding one hundred
* ve per cent, and interest, or in redeeming

20

30

8”rawn by lot in the manner provided in said 4
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mortgage at one hundred and five per cent, and in-
terest, all bonds so purchased or redeemed to ke
cancelled.

This bond may be registered on the books of said
Company at its said office or agency, and the regis-
tration noted hereon, after which no valid transfer
hereof can be made, except on said books, until after
registered transfer to bearer. But registration shall
not restrain negotiability of the coupons by delivery
merely.

This bond shall not be valid until the certificate
endorsed hereon shall have been signed by one of
the Trustees in said mortgage or deed of trust.

In witness whereof, the said American Malting
Company has caused its corporate seal to be affixed
hereto, attested by its Secretary or Assistant
Secretary, and these presents to be signed by its
President or Vice-President, this twentieth day of
November, one thousand eight hundred and ninety-

nine.

[SEAL]

Attest :

Secretary.

[coupon.]

No.

On the first day of Amer-

ican Malting Company will pay to bearer thipty
dollars in gold coin of the United States, at i

4P office or agency in the City of New York, bein» si
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nonths’ interest then due upon its first mortgage

bond No.
Treasurer.

[certificate.]

This bond 1s one of the series of bonds described
m the mortgage or deed of trust in this bond re- 10
ferred to.

Trustee.

And wher eas , to secure the payment of said
bonds and the interest thereon, the execution and
delivery of this mortgage or deed of trust, has been
duly authorized and directed by the Board of Di-
rectors of the Mortgagor;

And whereas , the Board of Directors of the
Mortgagor lias also authorized the issue, before the
bonds aforesaid are prepared for issue, of tem-
porary bonds for the principal sum in the aggre-
gate of four million dollars, duly issued and au-
thenticated in like manner as the bonds aforesaid,
such temporary bonds to be respectively for such
founts multiples of one thousand dollars, as may

convenient, and otherwise to be substantially in
the same form as the bonds aforesaid, the Mort- 36
&g to deliver in exchange therefor bonds for

ae thousand dollars each, in form as aforesaid, so
soon as they can be made ready.

tb*0*' THEREFORIb THIS INDENTURE WITNESSETH

the Mortgagor, in consideration of the prem-

thp Ale sum  one dollar to it duly paid by

Live rUStees or before the ensealing and de-
Of these Presents, the receipt whereof is 40
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hereby acknowledged, in order to secure tiie pay-
ment of the principal and interest of the bonds
aforesaid, according to the terms of said bonds
and of the coupons attached thereto, hath granted,
bargained, sold, conveyed and confirmed, and by
these presents doth grant, bargain, sell, convey and
confirm unto the Trustees, and the survivor of
them, their successors, and the survivor of them
his heirs and assigns forever, all the following
properties—that is to say:

In

I.  All those nine certain Parcels of land situate,
lying and being in the State of New York, as fol-
lows :

1.  Five Parcels in the County of New York, as
follows :

A Parcel One.

All that certain block of land situated in the
Borough of Manhattan, City of New York, bounded
Westerly by Avenue A, Easterly by the East River,
Northerly by Sixty-Fourth Street and Southerly
by Sixty-Third Street. Subject, nevertheless, to a
certain mortgage for One hundred thousand dollars
($100,000) made by Adam Neidlinger and others
to Julius Ehrmann, recorded in the office of the

~ Register of the City and County of New York on
June 23d, 1884, in Liber 1857 of Mortgages, page
339. And, also, subject to the restrictive cove-
nants as to buildings and against nuisances affect-
ing the Northerly part of said premises as recorded
in the office of the Register of the City and County
of New York in Liber 1249 of Conveyances, page
326, being the same premises conveyed to the Mort-
gagor by Adam Neidlinger and wife by deed bear-
40 ing date the twenty-eighth day of February, 189,
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and recorded in the office of the Register of New
York County, New York, on the third day of March.
189 in Block Series of Conveyances, Section 5,
Liber 60, at page 144 ;

Parcel Two.
AH those certain lots of land situated in the

Borough of Manhattan, City of New York, bounded 1

and described as follows: Beginning at a point on
the Northerly side of Forty-seventh Street, distant
four hundred (400) feet four (4) inches Easterly
from the Northeasterly corner of Forty-seventh
Street and First Avenue and running thence
Northerly and parallel with First Avenue one hun-
dred (100) feet five (5) inches to the centre line
°f the block; thence Westerly, and parallel with
Fort) -seventh Street, four (4) inches; thence again
- ortherly, and parallel with First Avenue, one
nndied (100) feet and five (5) inches to the
outherly side of Forty-eighth Street; thence Kast-
ry along said Southerly side of Forty-eighth
treet, seventy-five (75) feet; thence Southerly,
and parallel with First Avenue two hundred (200)
‘en inches to the Northerly side of Forty-
seventh Street ; and thence Westerly, along Forty-
eventh Street seventy-four (74) feet and eight

hon T-’ tO the place of beginning; said premises
Lipn JEA' neverthe’ss, to a mortgage now a
inte r * made tO secure the sum of 124,000 and
thp vf ’,and bein" tbe same premises conveyed to
deed 11 gagW by Charles A- Sadler and wife by
1898 ~ T 118 date the twenty-first day of March,
New Yol nCrded in the office of the Register of
of Mareh 1on0’\* "NeW on the thirtieth day

i S’ > “ Block Series of conveyances"
& 5, llher 56, at page 45.

20

40
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Parcel Three.

All that lot of land situated in the Borough of
Manhattan, City of New York, bounded and de-
scribed as follows: Beginning at a point on the
Southerly side of Forty-Seventh Street distant
sixty (60) feet Easterly from the corner formed
by the intersection of the Southerly side of Forty-

10 Seventh Street and the Easterly side of First Ave-
nue, and running thence Southerly, parallel wath
First Avenue, one hundred and twenty-five (125)
feet ten (10) inches; thence Easterly, parallel with
Forty-Seventh Street, one hundred and fifteen feet;
thence Northerly, parallel with First Avenue, one
hundred and twenty-five (125) feet ten (10) inches
to Forty-Seventh Street, and thence Westerly along
Forty-Seventh Street one hundred and fifteen feet

20 to the point or place of beginning, being the sane
premises conveyed to the Mortgagor by Adam
Neidlinger and wife, by two deeds, bearing date
the twenty-eighth day of February, 1899, the first
thereof conveying the Westerly portion of sad
premises, twenty (20) feet two (2) inches in width
on Forty-Seventh Street, and being recorded in
the office of the Register of New York County an
the third day of March, 1899, in Block Series of

A conveyances, Section 5, Liber 59 at page 449; and
the second of said deeds conveying the remaining
Easterly portion of said premises, ninety-four (94)
feet ten (10) inches in width on Forty-Seventh
Street, and being recorded in the office of sad
Register in Block Series of conveyances in Section

5, Liber 60, at page 143.

Parcel Four.
All that certain plot of land in the Nineteenth
40 Ward of the City of New York and bounded an



195

Exhibit P-2.

described as follows, to wit.: Beginning at a point
on the Southerly side of Sixty-First Street distant
ore hundred and twenty-five feet Easterly from the
Southeasterly corner of Second Avenue and Sixty-
First Street; running thence Easterly along the
Southerly side of Sixty-First Street one hundred
and fifty feet; thence Southerly and parallel with
Second Avenue one hundred and two feet ten
inches; thence Westerly and parallel with Sixty-
First Street one hundred feet; thence Northerly
and parallel with Second Avenue two feet five
inches to the centre line of the block between Six-
tith and Sixty-First Streets; thence Westerly
along said centre line of the block fifty feet; thence
Northerly and parallel with Second Avenue one
hundred feet five inches to the Southerlv aid* nf

! T e — lui muusanu
olars, and interest, made by Charles A. Stadler
an wife to Melitina Taylor, bearing date the
wen y-third day of September, 1895, and recorded
he office of the Register of said County in Block
2q N °*Nor” aSesj Section Five, Liber 51, at page
50n the twenty-fifth day of September, 1895.

Parcel Five.

~.

q

20
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through the middle line of the block, and parallel
with Forty-Eighth Street, one hundred and eighty-
five (185) feet, more or less, to the original line
of high water mark of the East River; thence
Southerly along said line of high water mark to
the Northerly side of 48th Street, thence Westerly
along the Northerly side of 48th Street one hun
dred and sixty-two (162) feet, more or less, to the
point or place of beginning;

And also, all the premises, rights and property
conveyed to Patrick McCafferty by deed recorded
in the office of the Register of the City and County
of New York in Liber 617 of Conveyances at page
441, in and to all water rights and land under
water in front of and adjoining said premises above
described to the extent of the rights conveyed
under said conveyance to Patrick McCafferty, said
property being described generally therein as All
that certain water lot or vacant ground and soil
under water, to be made land and gained out of
the East River or Harbor of New York, Begin-
ning at the intersection of line of high water mark
with a line parallel with the Northerly side of
Forty-Eighth street and distant thirty (30) feet
Southerly therefrom; thence Easterly along said
parallel line one hundred and sixty (160) feet to

30 the Easterly side of Avenue A; thence Northerly

along the Easterly side of Avenue A one hundred
and thirty (130) feet and five (5) inches; thence
Westerly along a line parallel with the Northerly
side of Forty-Eighth Street, and distant one hun-
dred (100) feet and five (5) inches therefrom, one
hundred and thirty-three (133) feet to the line of
high water mark; and thence Southerly along the
line of high water mark, as it runs, to the begm

40 ning, as described on Map annexed to said deed,
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dated September, 1852, made by John J. Serrell,
(ity Surveyor;

Subject, nevertheless, to a Mortgage made by
said Charles A. Stadler and wife to The Germania
Fire Insurance Company for Fifty Thousand Dol-
lars and interest, bearing date February thirteenth,
18% and recorded in the office of said Register
an the fourteenth day of February, 1895, in Block jq
Series of Mortgages, Section Five, Liber 45, at
page 134, and also subject to all the covenants and
conditions contained in the grant recorded in Book
Oeof City Grants, in the office of the Comptroller
of the City of New York, at page 21, and in the
deed recorded in the said Register’s office, in Liber
617 of Conveyances, at page 441, as modified by
Act of the Legislature of the State of New York,
passed in 1889, and also subject as to the portion
of said lands lying within Avenue A or Forty-
Kighth Street, to all existing rights or easements
therein, both public and private.

The aforesaid Parcels 4 and 5 being the same
premises conveyed to the Mortgagor by the said
Charles A. Stadler and wife, by deed dated Sep-
enber 29, 1897, and recorded in the office of said
register on the first day of October, 1897, in Block
kenes of Conveyances, Section Five, Liber 50, at

Page 227, 30
Parcel Six.
ct certain lot of land situated in the
°f Borougll of Brooklyn, City of

e@n * °r*? “nnnded and described as follows: Be-
Olping °n the Southeasterly side of Wilson Street
cornpl? Xl feet Southwesterly from the

elv ,-fl°rined by the intersection of the Southeast-
e of Wilson Street and the Northwesterly 40
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side of Wythe Avenue, and running thence South-
erly, parallel with Wythe Avenue, one hundred
(100) feet; thence Westerly, parallel with Wilson
Street two hundred (200) feet; thence Northerly
and parallel with Wythe Avenue one hundred (100)
feet to the Southeasterly side of Wilson Street;
and thence Easterly, along Wilson Street, two hun

10 dred (200) feet to the place of beginning; said
premises being known as Lots Five-hundred-and-
twenty (520) to Five-hundred-and-twenty-seven
(627) inclusive on Map of the Estate of Abraham
A. Remsen, deceased, filed June 14, 1850, and be-
ing the same premises conveyed to the Mortgagor
by Adam Neidlinger and wife, by deed bearing
date the twenty-eighth day of February, 1899, and
recorded in the office of the Register of Kings

2Q County, New York, on the third day of March,
1899, in Section 8, Liber 10 of Conveyances, at
page 431,

Parcel Seven.

3. All that certain lot or parcel of land, situate
in the County of Onondaga, in the City of Syracuse,
being lot Sixty-one (61) and part of lot Sixty-two
(62) of the original Village of Salina, now the
First Ward of Syracuse, as surveyed by James

A Geddes in 1807, and also part of Marsh lot Twenty-
eight (28) of the Onondaga Salt Springs Reser-
vation, bounded and described as follows: Be
ginning at a point formed by the intersection of
the Southeasterly side of Free Street with the
Southwesterly side of Lodi Street; thence running
Southeasterly, along the said Southwesterly side
of said Lodi Street about one hundred and ninety-
eight (198) feet to the towpath of the Oswego

40 Canal; thence Southerly along the said towpath as
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the same curves to the point of intersection thereof
with the Southeasterly side of said Marsh lot 28,
produced Northeasterly; thence Southwesterly
along said Southeasterly side of Marsh lot 28, and
the same produced, about one hundred and five
and five-tenths (105.5) feet to a point distant
thirty-two and eight-tenths (32.8) feet Northeast-
erly from the original centre of the line of the
Syracuse Northern Railroad Company, now owned
and in the possession of the Rome, Watertown and
Ogdensburg Railroad Company and The New York
Central and Hudson River Railroad Company;
thence along the lands of said Railroad Company
along a line drawn thirty-two and eight-tenths
(32.8) feet from and parallel with the said original
centre line of the Syracuse Northern Railroad Com-
pany about four hundred and four (404) feet to
the Southeasterly side of Free Street aforesaid;
thence Northeasterly, along said Southeasterly side
of Free Street, one hundred and twenty-seven and
sixty-eight hundredths (127.68) feet to the point
or place of beginning; together with all the right,
title and interest of the said Mortgagor in and to
the portion of said Free Street and Lodi Street in
font °f and adjacent to said premises to the centre

6 sa™ streets; and also all the rights, privi-
eges and easements appurtenant to said premises,
or any portion thereof, in and to the surplus waters
? the Oswego Canal on the Syracuse and Salina
ew, and to drain away and dispose of all used
an surplus waters taken from said canal; subject,
owever, to all the covenants and conditions limited
Pon such rights, easements and privileges; said
Pennses being subject to the right, title and estate

6 State Of New York in and tO the portion of

10

30

premises lying between the blue line of said 4
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Oswego Canal and said Canal; being the sanme
premises, a portion of which was conveyed to the
Mortgagor by the People of the State of New York
by Letters Patent, dated December 14, 1898 and
recorded in the office of the Secretary of State, in
Book of Patents No. 46, at page 292, and in the
office of the Clerk of Onondaga, N. Y., on the 2

10 day °f July? 1899, in Book 341 of deeds, at page
453, and being a portion of the premises conveyed
to the Mortgagor by the C. M. Warner Malting
Company, by deed bearing date the twenty-ninth
day of September, 1897, and recorded in the office
of the Clerk of Onondaga County, New York, on
the seventh day of October, 1897, in Book 311 of
Deeds, at page 239.

Parcel Eight.

4. The following described parcel in the County
of Ulster, being All that tract of land in the Vil-
lage of South Kondout, Town of Esopus, bounded
Northerly by Rondout Creek three hundred (300)
feet; Easterly by the Westerly side of Centre
Street three hundred and forty-seven and one-half
(3473/2) feet; Southerly by the Northerly side of
First Street three hundred (300) feet; Westerly
by the Easterly side of Spring Street three hundred
A and forty-seven and one-half (347%) feet, be said
several dimensions more or less; together with all
the right, title and interest of the Mortgagor in and
to lands under water in front of said premises,
being the same premises conveyed to the Mortgagor
by Adam Neidlinger and wife by deed bearing date
the twenty-eighth day of February, 1899, and re-
corded in the office of the Clerk of Ulster County,
New York, on the fourth day of March, 1899, in

40 Liber 348 of Deeds, at page 487;

20
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Parcel Nine.

5  All that tract or parcel of land in the County

of Erie, in the City of Buffalo, bounded and de-
scribed as follows:

Beginning at a point formed by the intersection
of the Northerly line of William Street with the
Easterly line of Pratt Street; thence Northerly
along the said Easterly line of Pratt Street three
hundred and thirty-three (333) feet; thence East-
erly at right angles with Pratt Street one hundred
and twenty-two (122) feet to the Westerly line of
atwenty (20) foot alley, knowm as “Castor Alley;”
thence Southerly along the said Westerly line of
said Castor Alley to the said Northerly line of
William Street; and thence Westerly along the
Northerly line of William Street about one hun-
dred and twenty-eight and one-half (128%) feet to
the point or place of beginning; being the same
premises conveyed to the Mortgagor by Samuel F.
Jarvis, Jr., by deed, dated the 28 day of September,
1897, and recorded in the office of the Clerk of Erie
County, New York, on the 5th day of October, 1897,
ih Liber 795 of Deeds, at page 36; and the
Northerly portion of said premises being the same
premises conveyed to the Mortgagor by Alexander

Curtiss and Harlow C. Curtiss, as executors of
the last will and testament of Charles G. Curtiss,
by deed of confirmation and correction, dated Sep-
tember 28, 1897, and recorded in the office of said
Clerk on the 5 day of October, 1897, in Liber 707
of Deeds, at page 508;

IL Also the three following described pieces or
parcels of land, situate, lying and being in the
tate of Pennsylvania, in the City and County of
e

40
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Parcel Ten.

(1) Al that certain parcel of land, situate
partly in Lot Number Twelve hundred and twenty-
four (1224), and partly In Lots Numbers Twelve
hundred and twenty-three (1223), and Twelve hun-
dred and twenty-five (1225), in Square Number
Afty-Four (54), and more particularly bounded
described as follows—to wit.: Beginning at a
point in the North line of Ninth Street, at the
Southwest corner of In Lot Twelve hundred and
twenty-four (1224); thence Northwardly, parallel
with Walnut Street, Two hundred and fifteen
(215) feet to a point; thence Eastwardly, parallel
with Ninth Street, Fifty-six (56) feet and eight
(8) inches to a point; thence Southwardly, parallel
with Walnut Street, fifty (50) feet to a point in

20 the North line of In Lot No. 1224; thence East-
wardly, parallel with Ninth Street, sixty-five (65)
feet and (10) inches to a point; thence South-
wardly, parallel with Walnut Street, one hundred
and sixty-five (165) feet to a point in the North
line of Ninth Street, and thence Westwardly, along
said North line of Ninth Street, one hundred and
twenty-two (122) feet and six (6) inches to the
place of beginning;

Parcel Eleven.

(2) All that certain parcel of land, part of Out

Lot Number Two hundred and seventy-eight (No.
278), and bounded and described as follows—to
wit.: Commencing at the point of the intersection
of the South line of Sixteenth Street with the West
line of Parade Street; thence Southwardly, along
the West line of Parade Street, sixty-seven and one-
40 half (67%) feet to a point; thence Westwardly,
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parallel with Sixteenth Street, one hundred and
twenty-five (125) feet to an alley; thence North-
wardly, along said Alley and parallel with Parade
Street, sixty-seven and one-half (67”") feet to the
South line of Sixteenth Street; thence Eastwardly,
along the South line of Sixteenth Street, one hun-
dred and twenty-five feet (125) feet to the place of
beginning;

Parcel Twelve.

10

(3)  All that certain parcel of land part of Out

Tot Number three hundred and eighty-three (No.
383 in the general plan of the town (not city) of
Frie, and bounded and described as follows—to
wit.: Commencing at a point where the West line
of Parade Street is intersected by the North line
of Sixteenth Street; thence Westwardly, along the
North line of Sixteenth Street, three hundred
(300) feet to a post in the east line of a lot hereto-
fore conveyed to Otto Germer; thence Northwardly,
parallel with Parade Street, one hundred and forty-
five (145) feet and eleven inches to a post in the
outh line of land heretofore conveyed to Robert
J- Saltsman, by deed dated July 6, 1880; thence
astwardly, parallel with Sixteenth Street, three
undred (300) feet to the West line of Parade
treet; and thence Southwardly, along the West
/up:? "arade Street one hundred and forty-five
1 . feet and eleven (11) inches to the place of

Said Parcels, 10, 11 and 12 being the same
Pemises conveyed to the Mortgagor by Daniel D.

eP and others » executors of the last will
estament of Jacob Weschler, deceased, by deed

~ate the twenty-ninth day of September,
> A recorded in the office of the Recorder of

20

30

40
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Erie County, on the fifth day of October, 1897, in
Deed-Book Number 123, at page 105;

III. Also, all those four certain Parcels of land
situate, lying and being in the State of Chio,
County of Butler and City of Hamilton, as follows:

Parcel Thirteen.

All that lot or parcel of land, known and desig-
nated as lot 1584;

Parcel Fourteen.

All that lot or parcel of land, being part of lot
1585, and bounded and described as follows: Com:
mencing at the northeast corner of said lot, and
running thence southwardly along the east line of

20 said lot, eighty-two and one-half (82y2) feet to the
southeast corner thereof; thence westwardly along
the south line of said lot, forty-five and one-half
(45%) feet to the southeast corner of that part
of said lot now or formerly owned by the heirs
of Philip Hartman, deceased; thence northwardly
parallel with the east line of said lot and along
the east line of that part of said lot now owned
by Philip Hartman’s heirs, eighty-two and one-half

gg (82y2) feet to the north line of said lot; thence
eastwardly along the north line of said lot, forty-
five and one-half (45”) feet to the place of
beginning;
Parcel Fifteen.

All that lot or parcel of land, being part of lot
1586, and bounded and described as follows: Com
mencing at the northeast corner thereof and run-

ning thence southwardly eighty-two and one-half
4Q (8217) feet to the southeast corner; thence west-



205

Exhibit P-2.

wardly along the south line thereof fifty-two and
one-quarter (52”) feet; thence northwardly
parallel with the east line thereof eighty-two and
onchalf (81/2) feet to the north line thereof;
thence eastwardly along the north line thereof fifty-
two and one-quarter (527) feet to the place of

Parcel Sixteen.

All that lot or parcel of land, being part of lot
1587, and bounded and described as follows: Com-
mencing at the northeast corner thereof and run-
ning thence westwardly with the north line thereof
ae hundred and sixty-five (165) feet to the north-
west corner thereof; thence southwardly along the
west line thereof eighty-two and one-half (821/2)
feet to the southwest corner thereof; thence east-
wardly along the south, line thereof fifty-one (51)
feet; thence northwardly and parallel with the east
ne thereof sixty-one (61) feet to a point; thence
northeastwardly forty-eight (48) feet to a point
distant sixty-seven (67) feet from the east line of
said lot in a line drawn parallel with, and seventy

feet north from the south line of said lot;
ence eastwardly parallel with the north line

10

ofr  sixty-seven (67) feet to the east line there- 30

ki

x’, ence n°rthwardly along the east line thereof
inningd T**®“ {121/2m feet to the Place of

The aforesaid Parcels 13,14,15 and 16, being the
Soh *1a*Tses conveyed to the Mortgagor by The
Malting Company, of Hamilton, Ohio, by

ber 1SQ7n” e “enty-eighth day of Septem-
oordop f’r.and recorded in the office of the ,Re-

0 ntler County, Ohio, on the eleventh day 4c
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of October, 1897, in Deed Book No. 125, at page
166;

1V. All those two certain pieces or parcels of
land, situate and being in the State of Michigan,
10 County  Wayne and city of Detroit, as follows:

Parcel Seventeen.

(1) All that parcel of land bounded and de
scribed as follows: Beginning at a point at the in-
tersection of the Southerly line of Grand River
Avenue with the Westerly line of the right of way
of the Grand Trunk Bailway; thence one hundred
and fourteen (114) feet Northwesterly along the

20 Southerly line of said Grand River Avenue; thence
Southwesterly on a line parallel with the Westerly
line of said right of way of the Grand Trunk Rail-
way and one hundred and fourteen (114) feet
therefrom to the intersection thereof with the
Westerly line of the Stanton Farm; thence South-
erly along the Westerly line of said Stanton Farm
to the intersection thereof with Warren Avenue;
thence Easterly along the North line of Warren

2" Avenue aforesaid to the intersection thereof with
the Westerly line of said right of way of the Grand
Trunk Railway; thence Northeasterly along the
Westerly line of said right of way to the place of
beginning, being the same premises conveyed to the
Mortgagor by The Howard-Northwood Malt Marmr
facturing Company by deed bearing date the
twenty-ninth day of September, 1897, and recorded
in the office of the Register of Deeds of Wayne
County, Michigan, on the thirteenth day of October,

40 1897, in Liber 465 of Deeds, at page 280;
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Parcel Eighteen.

(2) All that certain parcel of land described as
follows, to wit: A part of A. E. F. White’s sub-
division of part of the Stanton Farm, Private
(Qamfour hundred and seventy-three (473), lying
South of Grand Eiver Avenue, according to an un-
recorded plat of same, and bounded and described
asfollows: Commencing at a point on a line run-
ning south, twenty-eight degrees and forty-one min-
ues (28 degrees 41 minutes) West, one hundred
ad twenty (120) feet distant from a point on
the Southerly street line of Grand River Avenue
ae hundred and fourteen (114) feet Westerly of
the intersection of said Southerly Street line with
the Westerly line of the right of way of the Grand
Trunk Railway; thence North, sixty-one degrees
ad nineteen minutes (61 degrees 19 minutes)
West, three hundred and forty-one 84-100 (341
84-100) fO0et; thence South, twenty-three degrees
and one minute (23 degrees 01 minute) East, four
hundred and forty-three 58-100 (443 58-100) feet;
thence North, twenty-seven degrees and twenty-
three minutes (27 degrees 23 minutes) East, two
hundred and seventy-four 90-100 (274 90-100) feet
to the place of beginning, being the same premises
oconveyed to the Mortgagor by The Howard-North-
wood Malt Manufacturing Company by deed bear-
Ing date the twenty-ninth day of September, 1897,
and recorded in the office of the Register of Deeds
0 Wayne County, Michigan, on the thirteenth day
AN eNerb 1897, in Liber 494 of Deeds, at page

A Aoge twelve certain Parcels of land sit-

nf o an<* keing in the State of Illinois, County
t00k and City of Chicago as follows:

10

20

30

40
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Parcel Nineteen.

All that parcel of land known and described as
Lot Fourteen (14) and the South half of Lot Thir-
teen (13) in Block Seventy-six (76) of Elston Ad-
dition to Chicago. Also, the Southerly half of
Lot Eight (8), the Northerly half of Lot Twenty-
four (24) and all of Lots Fifteen (15) and Sixteen
(16) in Block Seventy-six (76) of said Elston
Addition, being the same premises conveyed to the
said Mortgagor by the Carden Malting Company,
by deed bearing date the twenty-eighth day of
September, 1897, and recorded in the office of the
Recorder of Cook County, Illinois, on the sixth day
of October, 1897, in Book 6120 of Records, at page

20 339, and also conveyed to the Mortgagor by David
H. Carden and wife by deed bearing date the
twenty-eighth day of September, 1897, and re
corded in the office of the Recorder of Cook County,
Illinois, on the sixth day of October, 1897, in Book
6195 of Records at page 109;

Parcel Twenty.

AlIL those parcels of land known and described
30 as Lots Eighteen (18), Nineteen (19), Twenty
(20), Twenty-one (21), Twenty-two (22) and
Twenty-three (23) in J. A. Yale’s Re-subdivision of
Block Forty-five (45) of Elston Addition to (-
cago, being the same premises conveyed to the
Mortgagor by John Carden, Jr., and wife by deed
bearing date the twenty-eighth day of September,
1897, and recorded in the office of the Recorder of
Cook County, Illinois, on the sixth day of October,

40 1897, in Book 6195 of Records at page 112;
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Parcel Twenty-One.

All those parcels of land known and described
as the East four hundred seventy-five (475) feet
of the West'Five Hundred Twenty-five (525) feet
of Lots Five (5) and eight (8) in Iglehart’s sub-
division of the Southwest quarter of Section Seven
(7), Township Thirty-eight (38), North, Range
Fourteen (14) East of the Third principal merid- 10
1an, being the same premises conveyed to the Mort-
gagor by J. Weil Malting Company, by deed bear-
ing date the thirtieth day of September, 1897, and
recorded in the office of the Recorder of Cook
County, Illinois, on the sixth day of October, 1897,
m Book 6117 of Records, at page 361;

Parcel Twenty-Two.
All those parcels of land known and described as
os Sixteen (16) and Seventeen (17) in Block 20
A1) of Cook and Anderson’s Subdivision of
\est half of the Northeast quarter of Section
rwentyfour (24), Township Thirty-nine (39),
°rth, Range Thirteen (13) East of the Third
pindpal meridian.  Also, Lots four (4), Five (5)
tv *n  Cummings’ Subdivision of Lot

sof Tq L0).in Block one (1) °f Cook and Ander-
is ,, U lvisiOn aforesaid, being the same prem-

and V7 ~ t0 the Mort&gor by Brand, Bullen 30
tWPIIHUh I Company, by deed bearing date the

in thp* enhth & °f SePtembel. 1897, and recorded
°f the Recorder Cook County, Illi-

6050 8€ B e%korg‘s,ﬂlc\t/\p a gQi 4g§;tober> 1897>1in Book

Al Parcel Twenty-Three.

as Lots baycebs °f land, known and described
enteen (17), Eighteen (18), Nineteen 40
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(19), Twenty (20), Twenty-one (21) and Twenty-
two (22), in Block Seventy-six (76) of Elston Ad-
dition of Chicago; Subject nevertheless to trust
deed made by Hales and Curtis Malting Company
to Thies J. Lefens dated October 11, 1895, and re-
corded Book 5395 of Records in the Recorder’s
Office of Cook County, Illinois, at page 364, to s
cure its note for $65,000, due in five years, there-
after, with interest at six per cent, per annum, pay-
able semi-annually, together with all other liens
and charges accrued and to accrue under said trust
deed; being the same premises conveyed to the
Mortgagor by Hales and Curtis Malting Company
by deed bearing date the twenty-eighth day of Sep-
tember, 1897, and recorded in the office of the Re-
corder of Cook County, Illinois, on the sixth day
of October, 1897, in Book 6146 of Records, at page

20 355;

Parcel Twenty-Four.

All that parcel of land, known and described as
follows, to wit.: That parcel of land in Ironwork-
ers’ Addition to South Chicago in the South half
of Section Eight (8) Township Thirty-Seven (37)
North, Range Fifteen (15) East of the Third
Principal Meridian, lying within the South Lne
of One-hundred-and-second (102) Street, the
Southerly line of the right of way of the Lake
Shore and Michigan Southern Railway Conpany,
the West line of Avenue “C,” and the Northerly
line of the right of way of the Pittsburgh, Fort
Wayne and Chicago Railway Company; excepting
therefrom such part of said premises as were here
tofore conveyed by William H. Colehour to t e
Lake Shore and Michigan Southern Railway mm

40 pany for a depot and railway station; omdisu je
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to any existing public or private rights or ease-
ments in the portion of said premises embraced
within One-hundred-and-third Street continued
East to Avenue “C,” being the same premises the
Northerly and greater portion of which was con-
veyed to the Mortgagor by the L. I. Aaron Com-
ply, by deed bearing date the twenty-eighth day
of September, 1897, and recorded in the office of the
Recorder of Cook County, Illinois, on the sixth
day of October, 1897, in Book 6118 of Records, at
page 505; and the Southerly portion sixty-six feet
in width, known as One-hundred-and-third Street,
by.Marcus Aaron by deed bearing date the twenty-
eighth day of September, 1897, and recorded in the
dffice of the Recorder of Cook County, Illinois, on
the sixth day of October, 1897, in Book 6206 of
Records at page 73&/ .

Parcel Twenty-Five.

All that parcel of land, known and described as:

That part of Lot Seventeen (17) in Mackubin’s
Subdivision of part of the East half (E. 1/2) of the
Southwest quarter (S. W. y4) of Section Four
A), Township Thirty-nine (39) North, Range
ourteen, East of the Third Principal Meridian,

p Jjkis bounded and described as follows, to wit.:
eginning at a point on the North line of said Lot

wadh is thirty-six (36) feet East of the North-
<orner thereof, and running thence East along

sa  North line Sixteen (16) feet; thence South
A ine of said Lot thirty-five

1 ' feet; thence West parallel with the North
NotwwO* Aot ®ixteen (16) feet, and thence

un - I Irty‘five feet to the place of begin-
\r tbe same premises conveyed to the

10

20

&gor by W. H. Purcell Company by deed 40
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bearing date the twenty-eighth day of September,
1897, and recorded in the office of the Recorder of
Cook County, Illinois, on the twelfth day of Cc-
tober, 1897, in Book 6061 of Records, at page 632;

Parcel Twenty-Six.

All that parcel of land known and described as
Lot Twelve (12) and the South forty (40) feet of
Lot Thirteen in Peter Hugel’s Subdivision of part
of the Southeast quarter of the Southwest quarter
of Section Four (4), Township Thirty-nine (39),
North, Range Fourteen (14), East of the Third
Principal Meridian, excepting from said premises
the East eight (8) feet thereof condemned for an
alley;

tft

20 Parcel Twenty-Seven.

All that parcel of land known and described as
The North thirty-five (35) feet of Lot Seventeen
(17) (except the West fifty-two (52) feet thereof)
in Mackubin’s Subdivision of part of the East half
of the Southwest quarter of Section Four (4),
Township Thirty-nine (39) North, Range Fourteen
(14) East of the Third Principal Meridian;

30 Parcel Twenty-Eight.

All that parcel of land known and described as

That part of the Northwest Fractional Quarter of
Section Twenty-seven (27), Township Thirty-seven
(37) North, Range Fourteen (14), East of the
Third Principal Meridian described as follows.
Commencing at a point on the North line of said
quarter section eleven hundred and seven (1197)
feet West of the stone now standing at the North
40 east corner thereof; thence South on a line paralle
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tothe West line of the East half of said Northwest
Fractional Quarter fifteen hundred seventy and
eight-tenths (1570 8-10) feet; thence West parallel
to the North line of said Northwest Fractional
Quarter one hundred and eighty (180) feet, to a
point thirty-three (33) feet East of the West line
of the East half of said Northwest Fractional Quar-
ter, being the East line of the right of way of the 4
Chicagp and Western Indiana Railroad (as de-
scribed in the partition deed between Huntington
W. Jackson and David B. Lyman as Trustees of the
Pullman Land Association and the Chicago and
Western Indiana Railroad Company, dated July 1,
1830, and recorded January 7, 1881, in book 1049
of Records, page 251), thence North along the East
Iire of said Railroad Tight of way, being a line
parallel with and thirty-three (33) feet East of the
West line of the East half of said Northwest Frac-
tional Quarter nine hundred and ninety (990) feet;
thence East one hundred and fifty (150) feet;
thence North five hundred and eighty and eight-
tenths (580 8-10) feet to the North line of said
Northwest Fractional Quarter; thence East along
said North line thirty (30) feet to the place of
beginning; containing four and 4905-10000 acres,
more or less, and being situate South of the Indian
Boundary Line; 30
The aforesaid Parcels 25 to 28, inclusive, being
subject to the trust deed made by the W. H. Purcell
ompany to Chicago Title and Trust Company,
September 1st, 1893, recorded in Book 4272
0 Records in the Recorder’s office of Cook County,

20

9 A to secure the payment of 200
°I'S each, dated September 1st,
est BaNaBle September 1st, 1903, with inter-

nix per cent, per annum, payable semi-annu- 4
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ally, together with all other liens and charges s
cured and to accrue under said trust deed;

The aforesaid parcels .26, 27 and 28, being the
same premises conveyed to the Mortgagor by W. H
Purcell Company by deed bearing date the twenty-
eighth day of September, 1897, and recorded in
the office of the Recorder of Cook County, Illinois,
on the sixth day of October, 1897, in Book 6137 of
Records at page 440;

Parcel Twenty-Nine.

All those lots or parcels of land, known and de-
scribed as follows:

The South twenty-five (25) feet of the West one
hundred (100) feet of the East two hundred thir-
teen and two-tenths (213 2-10) feet of Lot One (1),
and all of Lots Two (2) and Three (3) in Chicago
Grain Company’s Addition to Chicago, according to
Plat thereof, recorded April 30, 1890, as document
1,260,037, in Book 42 of Plats, page 14; being parts
of Vacated Blocks Two (2) and Three (3) and va-
cated Street between said Blocks, in Cragin, in the
Southeast quarter of Section Thirty-three (33)

3Q Township Forty (40) North, Range Thirteen (13),

40

East of the Third Principal Meridian;

Also, the South two hundred and thirty-six (236)
feet of the West two hundred (200) feet of Block
Three (3) in Cragin aforesaid; being the said
premises conveyed to the Mortgagor by Fred F.
Bullen Malting Company by deed bearing date the
second day of October, 1897, and recorded in the
office of the Recorder of Cook County, Illinois, on
the sixth day of October, 1897, in Book 6124 of
Records, at page 534;
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Parcel Thirty.

All the following described lots, pieces or parcels
of land, known and described as follows, to wit.:
Lots Thirty-nine (39) to Forty-seven (47), inclu-
sive, in Block Seven (7) of Carter H. Harrison’s
Addition to Chicago, said Addition being a Sub-
division of the West half of the Northeast quarter
of the Southeast quarter and of the East half of
the Northwest quarter of the South-east quarter of
Section Thirteen (13), Township Thirty-nine (39),
North, Range Thirteen (13) East of the Third Prin-
apal Meridian;

Also: A strip of land of the width of one (1)
foot six inches lying next North of and adjoining
the North line of said Lots thirty-nine (39) to For-
ty-seven (47) inclusive, bounded on the East by
the East line of said Lot Forty-seven (47) extended
North, and on the West by the West line of said 20
Lot Thirty-nine (39) extended North, being part
of a vacated alley.

Also: That part of Lots Four (4) to Nine (9)
inclusive, in Block Seven (7) aforesaid, lying
Southeast of a curved line (being the Southeasterly
Iire of a right of way for a railroad track) de-
scribed as follows: Commencing at a point in the
South line of said Lot Nine (9), twenty-two (22)
et West of the Southeast corner thereof, and g
running Northeasterly in a curve to the Northeast
corner of said Lot Four (4), said curved line inter-
secting the lines of said lots at the following points,
viz-, the East line of said Lot Nine (9) at a point
even (7) feet two (2) inches North of the South
Ine thsreof>the East line of said Lot Eight (8)

»nineteen (19) feet five (5) inches North

he South line thereof; the East line of said Lot
en () at a point thirty-four (34) feet four (4) 40
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inches North of the South line thereof; the East
line of said Lot Six (6) at a point fifty-six (56)
feet eight (8) inches North of the South line there-
of; and the East line of Lot Five (5) aforesaid at
a point eighty-four (84) feet three (3) inches North
of the South line thereof; according to a map of
said premises recorded September 14,1897, as Doc-
ument No. 2,588,209, attached to an agreement be-
tween Ambrose Plamondon and the Chicago Pneu-
matic Malting Company, dated November 1, 1895;
being the same premises conveyed to the Mortgagor
by the Chicago Pneumatic Malting Company by
deed, bearing date the twenty-eighth day of Sep-
tember, 1897, and recorded in the office of the ke
corder of Cook County, Illinois, on the sixth day
of October, 1897, in Book 6212 of Records, at page
' Together with all the right, title and interest of
the Mortgagor in and to the switch track or tracks
connecting said Parcel 30 with the railroad of the
Chicago and Northwestern Railroad; said Parcel
30 being hereby conveyed subject to, and with the
benejit of an executory agreement with the heirs,
and the executors and devisees of and under the
will, of Ambrose Plamondon, deceased, relating to
the relocation, maintenance and use of said switch
track, and to the aforesaid vacated alley, and to the
exchange of lands adjacent to such relocated switch

track.

VI. Also all those nine certain parcels of land
situate lying and being in the State of Minnesota
and County of Wabasha, as follows:

Parcel Thirty-One.
The following described tract of land, bounded

40 and described as follows: Commencing at the m
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tersection of the County road (surveyed in 1878)

with the East line at the right of way of the Min-

nesota Midland Railway; thence Northerly along
said East boundary one hundred and eighty (180)
feet; thence North eighty-two and one-half (82/2)
degrees Kast, seventy (70) feet; thence South
parallel with said right-of-way one hundred and
eighty (180) feet; thence South eighty-two and
one-half (827) degrees West, seventy (70) feet
to the place of beginning, being a part of the South-
west Quarter of the Northeast Quarter of Section
number Three (3), Township one hundred and
nine (109), Range Twelve (12) West, according to
the Government Survey, being otherwise known as
Auditor's Lot number Three (3) in the Southwest

Quarter of the Northeast Quarter of said Section
Three (3);

Parcel Thirty-Two.

All that parcel of land known and described as
Iots Three (3) and Four (4) in the Northwest
Quarter of the Northwest Quarter of Section
twenty-seven (27), Township one hundred and nine
(109) North of Range Thirteen West, according
to Government Survey, and being the same
premises conveyed to the H. J. O’Neill Grain Com-
pany by H. J. O’Neill and Margaret O’Neill, his
wife, by deed bearing date August 11th, 1890;

Parcel Thirty-Three.

,, Al parcel of lan(@ known and described as
orth half of Lot Two, and all of Lot Three in

evator Block of Bryant’s Addition to the Village

10

20

gm, according to the plat thereof on file and 40
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of record in the office of the Register of Deedsin
and for Wabasha County;

Parcel Thirty-Four.3

All that parcel of land known and described a5
Lots number Four (4) and Five (5) in Block mm
ber One (1) in Theilmanton, the same being located

10 in the Southeast Quarter of the Northeast Quarter
of Section number Thirty-six (36), Township mm
ber One Hundred and Ten (110), Range mmber
Twelve (12) West, according to the recorded pat
of the Village of Theilmanton, on file and of record
in the office of the Register of Deeds in and for
Wabasha County;

Parcel Thirty-Five.

20 All that parcel of land known and described s
Lots One (1), Two (2) and Three (3) in Hock
Nine (9) and a tract of land described as follows:
Beginning at the Northeast corner of said tot
Three (3) and running East forty-eight (48) feet;
South one hundred and twenty (120) feet; Wast
forty-eight (48) feet, to the Southeast corner of
Lot Two (2) in Block Nine (9), all in Darrovs
Addition to Millville;

Parcel Thirty-Six.

All that parcel of land bounded and described
as follows: Beginning at a point established 7
commencing at the point where the line of the
Minnesota Midland Railway intersects with the
North line of Lot Three in Section Thirty-one;
thence Southeasterly along the line of the railroa®
one hundred and seventy-three feet to the afores®
40 point of beginning; thence describing said par >
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Southeasterly sixty feet; thence Northeasterly
ninety feet; thence Northwesterly sixty feet; thence
Southwesterly ninety feet, to the place of begin-
ning, being in* Section Thirty-one, Township One
hundred and ten, North of Range Thirteen, West,
according to Government Survey.

Parcel Thirty-seven.

All that parcel of land bounded and described as
follows: Beginning at the Southwestern line of
Eighth street, where the Southeastern line of
Marion Street intersects said line; thence, along
saidline of Eighth Street, South, 49* degrees East,
three hundred feet; thence at right angles in a
Southwesterly direction one hundred feet to the
lire of the railroad; thence along said line of rail-
rad Northwesterly three hundred feet; thence
along the line of Marion Street aforesaid, in a
Northeasterly direction one hundred feet to the
Bace of beginning; being a part of the Southeast
Quarter of the Southeast Quarter of Section Five,
Township One hundred and eleven, Range Twelve,

est; said last above described property being in
the City of Lake City, and said above-described
streets being a part of the City of Lake City, ac-
cording to the recorded plat thereof, on file and of
record in the office of the Register of Deeds in and
°r Wabasha County, Minnesota;

Parcel Thirty-Eight.

All the undivided one-half of a tract or parcel
° and bounded and described as follows: Com-
. &\ lug at the corner of Lot One, of Block Twelve,
of ~ake City, Minnesota, at the corner
nn «nOn and Washington Streets; thence run-

S outheasterly along Washington Street, sixty- 40
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five and one-half feet; thence running Northeast-
erly parallel to Marion street, to the rear line of
said Block on the Public Levee; thence running
Northerly, along the said rear line of Lot One on
Marion Street; thence running Southwesterly on
last-named line to the place of beginning: all of the
last above being in the City of Lake City, Minnesota,
said description being based upon the recorded plat

10 thereof on file and of record in the office of the
Register of Deeds in and for Wabasha County,
Minnesota;

The aforesaid Parcels 31 to 38, inclusive, being
the same premises conveyed to the Mortgagor by
the H. J. O’'Neill Grain Company, by deed bearing
date the first day of August, 1899, and recorded in
the office of the Register of Deeds of Wabasha
County, Minnesota, on the fifth day of August,

20 R°ok 51 of Deeds, at page 148

Parcel Thirty-Nine.

All those certain lots or parcels of land in the
Town of Minnieska, known and described as Lots
Fifty-three (53), Fifty-four (54), Fifty-five (55),
Fifty-six .(66) and Sixty-five (65) in Government
Lot Four (4), in Section number Thirty-four (34),
Township One hundred and nine (109), North,
Range Nine (9), West; being the same premises

30 conveyed to the Mortgagor by Lester R. Brooks
and others by deed bearing date the seventeenth
day of October, 1899, and intended to be recorded
herewith in the office of the Recorder of Wabasha
County, Minnesota;

VII. And, Also, all those four certain parcels of
land, situate, lying and being in the State of Wis-

consin, as follows:
1. Three parcels in the City and County of Mil-

40 waukee:
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Parcel Forty.

All those lots or parcels of land known, bounded
and described as follows:

The South half of Lot Nine (9), and all of Lots
Ten (10), Eleven (11), Twelve (12), Thirteen
(13), Fourteen (14), Fifteen (15), Sixteen (16),
Seventeen (17) and Eighteen (18), in Block Sixty-
ae (61), except that part of said Lot Eleven (11),
Iying East of a straight line drawn from the North-
east corner of said Lot Eleven (11), and running
South, parallel with the West line of said lot, to the
point of intersection thereof with the South line
of said Lot Eleven;

Also Lots One (1) and Two (2) in Block Sixty-
seven (67), except so much thereof as lies South-
westerly of a line described as follows: Commenc-

10

ingin the Easterly line of South Water Street (15) 20

feet Northerly from the Northwest corner of the
Nunnemacher Mill in said block, and running
thence Southeasterly, parallel with the Northeast
wall of said mill, one hundred and ten (110) feet;
thence in a straight line to a point on the dock line
°f said Lot Two (2), which is fifteen (15) feet dis-
tant from the Northeast corner of Lot Three (3)
msaid Block Sixty-seven (67), both of said Blocks
ixty-one (61) and Sixty-seven (67) being situate
mthe Fifth Ward of the said City of Milwaukee;
Also, all the perpetual right of way (to he used
soey for a driveway) over the strip of ground
een (15) feet wide adjacent to the land herein
“ss above described, on the Southwest side thereof;
th nfr ~1G same Premises heretofore conveyed to
6 MorW r by the Kraus-Merkel Malting Com-
nfrl’ » “ee(l bearing date the twenty-eighth day
eptember, 1897, and recorded in the office of

40
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the Recorder of Milwaukee County, Wisconsin, on
the seventh day of October, 1897, in Book 387 of
Deeds, at page 473.

Parcel Forty-One.

All those certain lots or parcels of land known,
bounded and described as follows:

10 Lot Ten (10) and the North eighty-four (84) feet
of Lot Thirteen (13) in Block Thirty-eight (38)
in the Second Ward of the City of Milwaukee;

Also Lots Two (2), Three (3), Four (4), Eight
(8), Nine (9), Ten (10), Eleven (11), Twelve (12)
and Thirteen in Block Fifty-six (56) in the Fifth
Ward of said city of Milwaukee being the said
premises conveyed to the Mortgagor by the Mi-
waukee Malt and Grain Company by deed bearing
20 date the twenty-eighth day of September, 1897, and
recorded in the office of the Recorder of Milwaukee
County, Wisconsin, on the seventh day of October,
1897, in Book 387 of Deeds, at page 479;

Parcel Forty-Two.

All those certain lots or parcels of land known
and described as follows, to-wit.: Part of Lot
numbered Three (3) in the Southeast quarter of

30 Section numbered Four (4) in Township numbered
Six (6) North, of Range numbered Twenty-two
(22) East, of the Fourth Principal Meridian, ac-
cording to United States Survey, being in the
Twelfth (12th) Ward of said City of Milwaukee,
bounded by a line beginning at the Northwest cor-
ner of O’Neill’s Subdivision in said Quarter Sec-
tion; thence running North on the West line of
said Southeast quarter of said Section numbered
Four (4) seven hundred sixty-eight and ninety
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three one-hundredths (768 93-100) feet to the
Southwesterly right of way line of the Chicago and
North Western Railway; thence running South
thirty-nine (39) degrees forty (40) minutes East,
along said Southwesterly right of way line of said
railway five hundred and forty-eight and eighty-
foor one hundredths (548 84-100) feet; thence
South on a line which is three hundred and fifty 49
(350) feet East of and parallel to the West line of
said Quarter Section three hundred and forty and
five one-hundredths (340 5-100) feet to the North
Iine of O'Neill’s Subdivision; thence West on said
North line three hundred and fifty (350) feet to
the place of beginning, excepting therefrom a strip
of land fifteen (15) feet wide lying seven and one-
half (7%) feet on each side of the center line of the
main side track of the Chicago, Milwaukee and St.
Paul Railway as now located across said tract of
land; the premises last above described exclusive of
said right of way contains four and three hundred
twenty-eight one-thousandths (4 328-1000) acres,
nore or less;

Also, Lot Eight (8) in Block Five (5) in
ONelll's Subdivision in the Twelfth (12th) Ward
of said City of Milwaukee;

baid Parcel Forty-two being the same premises
conveyed to the Mortgagor by The Hansen Hop and 30

alt Company by deed bearing date the twenty-
aighth day of September, 1897, and recorded in

e office of the Recorder of Milwaukee County,

isconsin, on the seventh day of October, 1897,
mM®°°k 387 of Deeds, at page 476;

Parcel Forty-Three.

wtefAU th°Se certain lots or Parcels of land sit-
e in the County of Jefferson, City of Water- 4
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town and known and described as follows, to-wit.:
Block Thirteen (13) of A. L. Pritchard’s Second
Addition in the First (1st) Ward of said City of
Watertown.

Also that portion of Eighth (8th) Street lying
West of and adjoining Lots Three (3) and Six (6)
in said Block Thirteen (13), which is covered by
the buildings situate mainly upon said Block
Thirteen (13), being the same premises conveyed to
the Mortgagor by William Buckheit Malting Com
pany by deed bearing date the twenty-eighth day of
September, 1897, and recorded in the office of the
Recorder of Jefferson County, Wisconsin, on the
seventh day of October, 1897, in Book 109 of Deeds,
at page 368;

And Also all the estate, right, title and interest
of the Mortgagor, including all terms and re
mainders and renewals of terms, and all rights un-
der leases, in and to the following lands, and in
and to all buildings, malt or warehouses, engine
houses, coal houses, elevators and other structures
and improvements thereon erected, and all engines,
boilers, machinery, tools, appliances, fixtures and
other appurtenances connected therewith:

I. Three parcels, situate, lying and being in the
State of New York, Borough of Manhattan, Cty
and County of New York, as follows:

(a) All that certain lot or parcel of land on the

Southerly side of Forty-seventh Street, twenty-five
(25) feet in width, Easterly from a point one hun
dred and seventy-five (175) feet East of the South-
east corner of First Avenue and Forty-sevent

Street; being the same premises whereof a lease,
made by Hannah G. Gerry, dated May 7,1889, an

recorded May 29, 1889, in the office of the Register
of the County of New York, in Liber 2236 of (1
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veyances at page 55, was assigned to the Mort-
gagor by Adam Neidlinger by assignment dated
February 28, 1899, and recorded March 3, 1899,
in the office of said Register in Block Series of
Conveyances, Section 5, Liber fjO, at page 142.

(6) All that lot or parcel of land on the North-
erly side of Forty-sixth Street, twenty-five (25) feet
in width Easterly from a point one hundred and *
seventy-five (175) feet East of the Northeast cor-
rer of First Avenue and Forty-sixth Street, being
the same premises whereof a lease, made by Robert
and Ogden Goelet, dated April 18, 1889, and re-
corded February 24, 1893, in the office of said Reg-
ister in Block Series of Conveyances, Section 5,
Liber 18 at page 471 was assigned to the Mort-
gagor by Adam Neidlinger by assignment dated
February 28, 1889, and recorded March 3, 1899, in 20
the office of said Register in Block Series of Con-
veyances, Section 5, Liber 60, at page 146.

(c) The Bulkhead at the foot of East Sixty-third
Street leased for the term of ten years by the
Mayor, Aldermen and Commonalty of the City of

ew York to Adam Neidlinger, and another by
casedated May 8,1892, which said lease was there-
*tar assigned by said Adam Neidlinger to the

°rtgagor by assignment dated February 28, 1899, 30

*n "le °®ce  sa*d Register, March 3,

, in Block Series of Conveyances, Section 5,
Lber 60, at page 149.

I. Five parcels, situate, lying and being in the

State of Wisconsin, namely:

Two Parcels in the County of Dane:

viliiw * °r Parcel tand at or near Dean-
station of the Chicago, Milwaukee and St. Paul 40
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Railway Company, being the same premises de-

mised by said Railway Company to the William

Buckheit Malting Company by lease dated August

15, 1897.

%
(b) Two lots or parcels of land at or near Mar-

shall station of the Chicago, Milwaukee and &.
10 Railway Company, being the same premises

heretofore demised by said Railway Company to

the William Buckheit Malting Company, the first

of said lots by lease dated July 1, 1896, and the

second of said lots by lease dated October 27,1896.

2. A parcel of land situate in Jefferson County,
at Watertown station, being a portion of the depot
grounds of the Chicago, Milwaukee and St. Paul
Railway Company, and being the same premises

20 heretofore demised by said Railway Company to
the William Buckheit Malting Company by lease
dated August 5th, 1896.

3. A lot or parcel of land situate in Dodge
County, at Richwood station, being a portion of
the depot grounds of the Chicago, Milwaukee and
St. Paul Railway Company, and being the sanme
premises heretofore demised by said Railway Comr
pany to William Buckheit, by lease dated August

30 25, 1897.

4. Lands situate in the County of Pepin, at or
near the station of Durand of the Chicago, Mil-
waukee and St. Paul Railway Company, being the
same premises heretofore demised by said Railway
Company to the H. J. O’Neill Grain Company by
leases designated in the records of said Railway
Company as leases numbers “7970” and “8%41”
and to the Mortgagor by lease dated November 13

40 1899;
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ITI. Twenty-six parcels situate, lying and being
in the State of Minnesota, namely :

1 Seven parcels in the County of Winona :

(@) A lot or parcel of land, being part of Lot 5
of the Northeast Quarter of Section 21, in Town-
ship 107, North of Range 7, West of the Fifth Prin-
apal Meridian, being at or near Winona Station
of the Winona and St. Peter Railroad Company, io
being the same premises heretofore demised by said
Railroad Company to the Mortgagor by lease dated

August 2, 1899.

() A lot or parcel of land situate at or near St.
Charles Station, and part of the depot grounds of
the Winona and St. Peter Railroad Company,
being the same premises heretofore demised by said
Railroad Company and the Chicago and Northwest-
ern Railway Company to the H. J. O’Neill Grain 20
Company by lease dated January 29, 1896.

@ A lot or parcel of land situate at or near th<
station of Stockton and part of the depot grounds
of the Winona and St. Peter Railroad Company

eing the same premises heretofore demised by saie
Railway Company and the Chicago and Northwest
em Railroad Company to the H. J. O’Neill Grair

Company by lease dated January 14, 1899;
30
NN °r Parce* land, being a portion of
e epot grounds of the Chicago, Milwaukee and

m thU RailWay ComPany at Dakota Station, be*
g e same premises heretofore demised by said

MayTA89°9mPany ~ ~ Mortagor by lease dated

Rrvmi A !1°A °r Parcel °t land situate at or near

Railwf S$1°ne Station of the Winona and Western
y Company, being the same premises hereto- 40
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fore demised by said Railway Company to the H. J.
O’Neill Grain Company;

(/) A lot or parcel of land situate at or near Al-
tura Station of the Winona and Western Railway
Company, being the same premises heretofore de-
mised by said Railway Company to the H. J. O'Neill
Grain Company;

(ff) A lot or parcel of land situate at or near
Bethany Station of the Winona and Western Rail-
way Company, being the same premises heretofore
demised by said Railway Company to the H. dJ.
O’Neill Grain Company.

2. Four parcels situated in the County of Olm
sted:

20 (a) A lot or parcel of land situate at or near
Planks Station and part of the depot grounds and
right of way of the Winona and St. Peter Railroad,
being the same premises demised by the said Rail-
road Company and the Chicago and Northwestern
Railway Company to H. J. O’Neill Grain Company
by lease dated March 21, 1896;

() A lot or parcel of land situate at or near

Dover Station and part of the depot grounds of the

30 Winona and St. Peter Railroad Company, being
the same premises heretofore demised by said Rail-
road Company and the Chicago and Northwestern
Railway Company to the H. J. O’Neill Grain Com-
pany by lease dated January 18th, 1898;

(¢) A lot or parcel of land situate at or near the
Station of Simpson of the Winona and Western
Railway Company, being the same premises hereto-
fore demised by said Railway Company to the H. J-

40 O’Neill Grain Company;
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(d) A lot or parcel of land situate at or near
the Station of Stewartville, of the Winona and
Western Railway Company, being the same prem-
ises heretofore demised by said Railway Company
tothe H. J. O’Neill Grain Company;

3 Eight parcels in the County of Wabasha:

(@ A lot or parcel of land situate at or near 10
Plainview Station, being part of the depot grounds
of the Winona and St. Peter Railroad Company,
and the same premises heretofore demised by said
Railroad Company and the Chicago and North-
western Railway Company to the H. J. O’Neill
Grain Company by lease dated January 14, 1899;

(6) A lot or parcel of land situate at or near
Lake City Station of the Chicago, Milwaukee and
. Paul Railway. Company, upon which is situate ~0
the warehouse known as “Fletcher House,” being
the same premises heretofore demised by said Rail-
way Company to the H. J. O’Neill Grain Company;

(0 A lot or parcel of land situate at or near
a asha Station of the Chicago, Milwaukee and
Paul Railway Company, being the same
premises heretofore demised by said Railway Com-
any to the H. J. O’Neill Grain Company by leases
signated in the records of said Company as
eases number “I1960 New” and “9548 Old,” and to

1899-°rtgag’r ~ tW° leaSeS dated November 13>

thel! .~ands situate at or near Glasgow Station of
panv A **’ Milwaukee and St. Paul Railway Com-,
bv1./lagthe same P"mises heretofore demised

Gram n Railway c°mpany to the H. J. O’Neill
ompany by lease designated in the records 40
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of said Company as lease number “8390,” and to
the Mortgagor by lease dated November 13, 1899

(e) Lands situate at or near the station of Kel-
logg of the Chicago, Milwaukee and St. Paul Rail-
way Company, being the same premises heretofore
demised by said Railway Company to the H. dJ.
O’Neill Grain Company by lease designated in the
records of said Railway Company as lease number
“9725” and to the Mortgagor by lease dated No-
vember 13,1899 ;

(/) A lot or parcel of land situate at Lakey in
the Southeast Quarter in the Southwest Quarter of
Section No. 34, Township No. 110, North, of Range
No. 12 West, being the same premises heretofore
demised by Anne Tracey to H. J. O’Neill by lease
dated September 1st, 1895;

(g) Certain lots or parcels of land situate at
Weaver Station, and part of the depot grounds of
the Chicago, Milwaukee and St. Paul Railway
Company, being the same premises heretofore de-
mised by said Railway Company to Lester R
Brooks and others composing the firm of Brooks
Brothers, and to the Mortgagor by two leases dated
November 13, 1899;

gQ 4. Two parcels in the County of Dodge:

(a) A lot or parcel of land situate at or near
Kasson Station and part of the depot grounds of
the Winona and St. Peter Railroad Company, being
the same premises heretofore demised by said Rai
road Company and the Chicago and Northwestern
,Railway Company to the H. J. O’'Neill Grain Com
pany by lease dated September 9, 1898;

20

(b) A lot or parcel of land situate at or near
40 Mantorville Station and part of the depot grounds
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and right of way of the Winona and St. Peter Rail-
road Company, being the same premises heretofore
demised by said Railroad Company and the Chicago
and Northwestern Railway Company to the H. J.
ONelll Grain Company by lease dated September
9,1898;

5 Two parcels in the County of Fillmore:

10
(& A lot or parcel of land situate at or near

Chatfield Station and part of the depot grounds of
theWinona and St. Peter Railroad Company, being
the sane premises heretofore demised by said Rail-
road Company and the Chicago and Northwestern
Railway Company to the H. J. O’Neill Grain Com-
pany by lease dated November 12, 1897,

(b) A lot or parcel of land situate at or near the
Station of Ostrander of the Winona and Western g
Railway Company, being the same premises hereto-

fore demised by said Railway Company to the H. J.
ONeill Grain Company;

6 Alot or parcel of land situate in the County of
Ooodhue, at or near Goodhue Station of the Duluth,
Red Wing and Southern Railway Company, being
the same premises heretofore demised by said Rail-

way Company to Malvina Davis by lease dated May
13,1891. 30

7- Two Parcels in the County of Mower:

(® Alot or parcel of land situate at Racine Sta-
ANonof the Winona and Western Railway Company,

eing the same premises heretofore demised by said
al Way Company to the H. J. O’Neill Grain Com-
pary.

Rov=8t" - °r Parce® *** situate at or near Le-
ation of the Winona and Western Railway 40
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Company, being the same premises heretofore de-
mised by said Kailway Company to the H. J. O’Neill

Grain Company.

IV. Two Parcels situate, lying and being in the
State of Iowa, County of Mitchell, namely:

{a) A lot or parcel of land situate at or near

2Q Osage Station of the Winona and Western Kailway

20

30

40

Company, being the same premises heretofore de-
mised by said Railway Company to the H. J. O’Neill

Grain Company.

(5) A lot or parcel of land situate at or near
David Station of the Winona and Western Railway
Company, being the same premises heretofore de-
mised by said Railway Company to the H. J. O’Neill
Grain Company.

And also all other lands, and all estates, rights,
privileges, easements and interests in, or appurte-
nant or appendant to, lands, wherever situated,
which the Mortgagor now owhs or has contracted
for, or may hereafter acquire;

Together with all and singular all ways, waters,
water-courses, rights, liberties, privileges, heredita-
ments and appurtenances whatsoever to said prop-
erties, or any part thereof, belonging or in any wise
appertaining; and the reversion and reversions, re
mainder and remainders, rents, issues and pro ts
thereof, and also all and singular the estate, right,
title, interest, use, trust, property, possession, claim
and demand whatsoever, either in law or in equi y
of the Mortgagor, of, in or to the said property an

premises, or any part thereof;
Tog et her with all and and singular the build

mgs, improvements and fixtures of the Mortgag
now or hereafter erected on or attached to any



233

Exhibit P-2.

the premises hereby conveyed or intended to be, or
onany such after-acquired premises, and all present
or future permanent belongings thereto, and any
and all fixed or movable machinery and tools now
or hereafter in said buildings or upon said premises,
including fittings, tools, implements, utensils, ap-
paratus, furniture, engines and boilers, pumps and
their settings, connections and appurtenances, ap-
paratus and utensils, and all other machinery,
utensils and tools and other property, whether
fixed or movable, now or hereafter acquired for use
n, or in connection with, the operation of any build-
ingor plant now or hereafter situated on any of said
premises, and all such machinery, tools and other
property, now existing or hereafter acquired are
hereby declared to be, for all purposes and effects of
this mortgage and of the security and enforcement
thereof, fixed plant and appurtenant to the real
estate on which the same are or shall be situated,
and to pass with the same, as part thereof;

Also, all and singular, all other buildings, malt-
houses, warehouses, elevators, stables, sheds and
other structures, property of the Mortgagor, but
situate on lands of others, together with all ma-
chinery, engines, boilers, tools and fixtures situate
therein or appertaining thereto or connected with
the use and operation thereof;

Also all inventions and patents and all rights
Ad interests in and to and under patents of the
Mortgagor;

Iso, all books of account, memorandum books,
records and papers relating to said buildings and
Pant or the business thereof:

certain elevator and warehouse properties here-
inbefore conveyed, being subject, however, to cer-

10

ain ‘eases for the term of one year from the 4
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eleventh day of October, 1899, made by the Mort-
gagor to the Great Lakes Elevator and Warehouse
Company, a corporation of the State of Wiscon-
sin;

Excepting and reserving, however, the lands
hereinafter mentioned, which, together with all
10 buildings and improvements thereon, and all nma-
chinery, tools and fixtures connected therewith, are
not hereby conveyed or included under, or in any
way affected by, the lien of this mortgage, that is
to say:

All that certain piece or parcel of land situate in
the Borough of Manhattan, County and State of
New York, on the Northerly side of Forty-seventh
Street, 75 feet in width, commencing 150 feet East-
erty from First Avenue, part of the premises here-
tofore conveyed to the Mortgagor by Adam Neid
linger and wife, by deed dated February 28 189,
and recorded in the office of the Register of said
county, March 3, 1899, in Block Series of Convey-
ances, Section 5, Liber 59, page 450. #

All those ten certain lots, pieces or parcels of land
situate in the County of Kings, Borough of Brook-
lyn, City and State of New York, beginning at the
corner of North Seventh Street and Sixth Street,
heretofore conveyed to the Mortgagor by the New
York and Brooklyn Malting Company, by deed
dated September 29, 1897, and recorded in the
office of the Register of Kings County, October 2
1897, in Liber 8, at page 12 of Conveyances, in Sec-
tion 8, Block 2322;

Also, all those certain tracts or parcels of land,
in the County of Onondaga, in the Town of H-
bridge, Village of Jordan, and State of New York,

40 part of lots 45 and 46 of the Town of HEbridge,
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being all the premises in said town and village
heretofore conveyed to the Mortgagor by the C. M.
Warner Malting Company by deed dated Septem-
ber 29,1897, and recorded in the office of the Clerk
of Onondaga County, N. Y., November 7, 1897, in
Book 311 of Deeds at page 239, and by the said C.
M Warner Malting Company, and by Charles M.
Warner by subsequent deeds of confirmation and
correction;

And also all those four certain tracts or parcels
of land, in the County of Genesee, Town of LeRoy,
and State of New York, heretofore conveyed to the
Mortgagor by the W. D. Matthews Malting Com-
pany by deed dated October 1, 1897, and recorded
in the office of the Clerk of Genesee County, Octo-
ber 5,1897, in Liber 187 of Deeds, at page 304;

And also all those certain lots, pieces and par-
ods of land in the County of Niagara, City of 20
Lockport and State of New York, known as Nos.
13and 23, and parts of Lots Nos. 9 and 11, on the
ety map of Lockport, heretofore conveyed to the
Motgagor by John M. Moser and wife by deed
dated March 1, 1899, and recorded in the office of

e Qexk of Niagara County, March 13, 1899, in

iber 261 of Deeds, at page 274;

And also all that certain tract of land in the
“ounty  Cayuga, Town of Aurelius, and State of 30

ew York, heretofore conveyed to the Mortgagor
ydeed dated February 28, 1899, and recorded in

e office of the Clerk of Cayuga County, N. Y.,
5ch 4, 1899, in Liber T. of Res, Deeds, at page

10

nar”® a’° A ose s’X certain tracts, pieces or
shinb °t>an<® in said County of Cayuga, Town-
and Village of Weedsport, and

0 ew York, heretofore conveyed to the *

Ns* JerwyStefe U
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Mortgagor by Charles M. Warner, by deed dated
March 28, 1898, and recorded in the office of the
said Clerk April 7, 1898, in Liber 183 of Deeds at
page 18;

And also, all those certain pieces or parcels of
land in the County of Wayne, Town of Sodus, and

10 State of New York, heretofore conveyed to the

Mortgagor by Adam Neidlinger and wife, by deed
dated February 28, 1899, and recorded in the office
of the Clerk of Wayne County, April 3, 1899, in
Liber 181 of Deeds, at page 476;

Also, all those two certain tracts or parcels of
land situate in Wayne County aforesaid, in the Vil-
lage of Clyde and the Township of Galen, and State
of New York, heretofore conveyed to the Mort-
gagor; the first by Willard H. Losee and wife by
deed dated April 6, 1898, and recorded in the office
of the Clerk of Wayne County, April 18 18%
in Liber 179 of Deeds at page 594; and the second
thereof by Joaquin K. Souther and wife by deed
dated December 8, 1897, and recorded in the office
of the said Clerk December 10, 1897, in Liber 178
of Deeds, at page 617,

And also all that tract or parcel of land situate
in the County of Wayne aforesaid in the Village

30 of Lyons and State of New York, heretofore con-

veyed to the Mortgagor by Frederick W. Barker
and wife by deed dated February 1, 1899, and re-
corded in the office of said Clerk of Wayne County,
May 4, 1899, in Liber 183 of Deeds at page 96;
Also, all that piece or parcel of land in the
County of Oswego, State of New York, in the Sec-
ond Ward of the City of Oswego, heretofore con-
veyed to the Mortgagor by Adam Neidlinger and

40 wife by deed dated February 28,1899, and recorded
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in the office of the Clerk of Oswego County, March
4,1899, in Book 231 of Deeds, at Page 10;

And also those lots or parcels of land in the
State of Iowa, County of Polk and City of Des
Mbines, being portions of lots known as lots num-
bers “55,” “56” and “59” of Brooks & Company
Addition to the City of Des Moines, and also the
lands given or released by the City Council of Des
Moines to George W. Kidd, being all of the lands
of the Mortgagor in said City of Des Moines, and
the same premises conveyed to the Mortgagor by
the American Spirits Manufacturing Company by
deed dated August 1, 1898;

Ml of the above-mentioned parcels, so excepted
as aforesaid from conveyance hereby and from the
lien of this mortgage, being more particularly
bounded and described in the respective deeds of
conveyance thereof, to which reference is hereby 20

made;

To have and to hold the said property hereby
conveyed, with the reversions, remainders, rents,
issues and profits thereof, and all privileges and
appurtenances now or hereafter belonging or in
any wise appertaining thereto, unto the Trustees,
and the survivor of them, their successors, and the
survivor of them, his heirs and assigns forever, in
trust, nevertheless, for those who shall hold the 30
onds and coupons aforesaid, or any of them, and
0 en’orce the payment thereof when payable, in
accordance with the true intent and meaning of the
sfiliations of this indenture and of said bonds and
coupons, and without preference of any of said

s over any of the others thereof by reason of
Priority in the time of the issue or negotiation

°r Otherwise h°wsoever and for the trusts
a Purposes herein set forth; 10
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Provided, however, and these presents are upon
the condition that if the Mortgagor, its successors
or assigns, shall pay or cause to be paid unto the
holders of said bonds and coupons to be issued as
aforesaid, the principal and interest to become due
thereon at the times and in the manner stipulated
therein, and shall keep, perform and observe all

10 fnd SIn*ulaf the covenants and promises in said
bonds and in this indenture expressed as to be
kept, performed and observed by or on the part
of the Mortgagor, then these presents and the es
tate and right hereby granted shall cease, determine
and be void, otherwise to be and remain in full
force;

And provided, further, that until default in the
payment of the principal or interest aforesaid or

N *rea’k any °f said covenants or promises the
Mortgagor shall be suffered and permitted to pos-
sess and enjoy the aforesaid property and appur-
tenances, and to receive and use the income, rents,
issues and profits thereof; and shall also have the
right to sell or otherwise dispose of, free from the
lien of this mortgage, equipment, furniture, ma-
chinery, tools and implements which shall have be-
come worn out or unfit for use, or which shall not
be required in the management, operation or pres-

30 ervation of the property, rights and franchises of
the Company or the conduct of its business.

And provided, further, that any part or parts of
the property hereby conveyed, or intended to be
may at any time, at the request of the Mortgagor,
be released by the Trustees from the lien of this
mortgage or deed of trust, upon the following

conditions:
It must appear to the Trustees that the release

40 *S des’ra” e in the conduct of the business of the
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Mortgagor; and the Mortgagor must convey, or
cause to be conveyed, to the Trustees, further real
estate with like effect as if conveyed hereby, or
pay money to the Trustees, or both, to an amount
equal in value to the property to be released. Any
money so paid may, upon the request of the Mort-
gagor, within one year from the date of payment,
be applied to the purchase of real estate by the
Mortgagor, or the erection or improvement of
buildings necessary or useful for the business of
the Mortgagor upon land covered by this mort-
gage. Any such money not so applied within such
year, or which the Mortgagor within such year shall
notify the Trustees is not to be so applied, shall be
paid to the Depositary hereinafter named, and be
added to the sinking fund hereinafter provided for.
The Trustees, except as hereinafter provided,
may accept as satisfactory and conclusive evidence,
as to the desirability of any such release or as to
the value of any property to be released or of any
real estate to be purchased or as to cost of any
u mgs or improvements as aforesaid, or as to
any facts necessary or proper for the Trustees to
nvestigate preparatory to taking any action here-
n er the certificate of a majority of the Board of
o ¢ . . .

et (x'r\q;)i (?e- Ptxh'gs i(l}\l/(l;l)lxggagor, including the Presi
THQr however> in any one calendar year, the
of «. 6n ca”e(™ uP°n to release property
ortA Ompany’ aggregate consideration paid
dollar6 JlaidJ ° r wk*ch shall exceed fifty thousand
excess *  “rustees>before executing releases in
larsin f T * total amount of m J thousand dol-
exDenspSC  “ear’ s™all employ at the Company’s

petent t One person them deemed fully com-
0 Pass upon jmch matters, and shall re-

10

30

40
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quire from him his written opinion, verified before
a notary public, (1) whether the property for
which the release is asked is no longer desirable
for the business of the Company, and (2) whether
the price to be paid therefor is fairly in accord with
its value; and unless upon both such points (1 and
2) such written opinion shall, in the judgment of
10 the Trustees, clearly justify such release of such
property, they shall refuse to release the same.

It is hereby covenanted, declared and agreed by
and between the parties hereto and the Mortgagor,
for itself and its sucessors, doth hereby covenant
and agree with the persons and corporations, firns
and partnerships who shall hold said bonds and in-
terest coupons, or any of them, as follows:

First . The said bonds shall be certified by the
20 Trustees and delivered to the Mortgagor, or, accord-
ing to its order, together or in lots, upon the demand
of the Mortgagor; and the signatures of the Presi-
dent or Vice-President and Secretary or Treasurer
of the Mortgagor shal be sufficient evidence of any
such order or demand of the Mortgagor; provided,
however, that after the delivery of four thousand
of said permanent bonds further bonds shall be cer-
tified and delivered only upon receipt of a certificate
30 signed by the President and two-thirds of the Direc-
tors of the Mortgagor, that the same are to be issued
and the proceeds thereof are needed for and will
be applied in acquiring or constructing additional
plants or furnishing additional working capital
necessary or essential for or in the business of the
Company.
Whenever requested to certify and deliver any

further bonds in addition to said first four thow
sand, the Trustees may employ, at the Company’sex-
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pense, some person by them deemed fully competent
to pass upon such matters, and may require from
him his written opinion, verified before a notary
public, ( ) whether such bonds are reasonably
needed, either for acquiring or constructing addi-
tional plants or furnishing additional working cap-
ital, and (2) whether the additional plants to be ac-
quired or constructed therewith, or the working
capital to be furnished therefrom, is necessary or
essential for or in the business of the Company;
and unless such written opinion shall, in the judg-
ment of the Trustees, clearly justify the issue of
suwch additional bonds, they may refuse to certify
or deliver the same.

Additional plants or property acquired or con-
structed, in whole or in part,/with such bonds or
theproceeds thereof, shall become subject to the lien
of this mortgage.

Second. The Mortgagor shall pay the principal
and interest of all bonds duly issued hereunder, ac-
cording to the terms hereof, without deduction
rom principal or interest for any tax or assessment
which it may be required to retain from any of said
onds or coupons. As the coupons annexed to said
onds are paid, they shall be cancelled, and no pur-

ase of any coupons nor any advance or loan there-
9 nor redemption thereof, by or on behalf of the

ortgagor, shall keep such coupons alive or pre-
erve their lien upon the mortgaged property,

onds may be redeemed before maturity by appli-

arUu °» 2 1G fund as herinafter provided;

o ortgagor or its successors or assigns may

any time redeem all said bonds outstanding by

Lf."® to the DePt>sitary of the Sinking Fund here-

20

30

r named, the principal thereof and five per i0
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cent, premium and the accrued interest, provided
notice of intention to do so shall have been pub-
lished once a week for twelve weeks in two news-
papers of general circulation published in the City
of New York; and after the first publication of such
notice the Mortgagor shall be bound to make such
payment accordingly, and all of such bonds shall
become and be due and payable on the day so fixed.
After such payment and notice said bonds shall
draw no interest, and shall not be entitled to the
benefits of this mortgage, and the lien hereof shall
be released; but the said Depositary shall apply
the money so paid to it to pay off said bonds as pre-
sented and shall cancel the same.

Thira. The Mortgagor shall keep an office or
agency in the City of New York while said bonds
are outstanding, for the payment of the principal
and interest thereof, and shall keep there books on
which the transfer of any bonds shall upon request
be registered, without expense to the holder. Each
registration of a bond shall be noted thereon, after
which no transfer thereof can be made except on
said books, until after registered transfer to bearer,
when the bond will again become transferable by
delivery until again registered in like manner in
the name of the holder. The Trustees shall hawe
access to said books at all reasonable times, and
upon request in writing shall have a list of regis-
trations shown thereon at any specified date. For
the purpose of administering the trust created by
this mortgage the person in whose name any bon
is registered on said books shall be taken to be the
owner thereof. The coupons annexed to any bon
issued hereunder, whether the bond be registere

40 or not, will always be transferable by delivery,
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Fou rt h. The Mortgagor, its successors or as-
sigrs, shall and will pay all taxes and assessments
lawfully levied or assessed upon the property here-
by conveyed or intended to be, or upon any part
thereof or upon any income therefrom, when the
saire shall become due, and will not suffer any lien
to be created upon said property, or any part
thereof or the income therefrom, prior to the lien 20
of these presents, and will not suffer any matter or
thing whereby the lien hereof might or could be
impaired; and shall and will keep all the build-
mgs and other improvements upon said premises
and all the other property hereby conveyed or in-
tended to be in good repair and insured for the full
msurable value of said property, loss payable to
the Trustees, and will cause policies for such in-
surance to be delivered to the Trustees. The pro- *
ceeds of any insurance, of whatever nature, on any
part of the mortgaged property, which may be re-
ceived by the Trustees, shall be applied by the
Mortgagor, under the supervision of the Trustees,
to restoring, repairing, replacing or acquiring or
building substitutes for the property injured or
destroyed, or at the option of the Mortgagor, shall
be paid to the Depositary hereinafter named and be
added to the sinking fund hereinafter provided for.

Upon default of the Mortgagor to pay any tax ;O
°f assessment, or to prevent the creation of any
prior lien, or to protect all the property hereby con-
veyed, or intended to be, against the enforcement
°f any prior lien, then the Trustees, or either of
them may make advances for the purposes afore-
said, or any thereof, and all sums so advanced shall

e once payable by the Mortgagor, shall bear in-
Sest ab ®x per cent, per annum until paid, and
s all be secured hereby, having the benefit of the 4Q
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lien hereby created in priority to the indebtedness
evidenced by said bonds and coupons, but such ad-
vances shall not be deemed to be payments by or
for account of the Mortgagor so as to release it
from any default hereunder.

Fifth. For the further security of the said bonds
and coupons a sinking fund shall be created and
applied as follows:

Whenever the Mortgagor shall declare any divi-
dend upon its preferred stock it shall immediately
pay to the Guaranty Trust Company of New York,
hereinafter called the Depositary, a sum of money
equal to one-half of the aggregate .amount of such
dividend; and the sums so paid shall constitute a
sinking fund, together with other sums which shall

20 be paid to the Depositary under the foregoing pro-

visions relating to insurance and the release of
property.

The said sinking fund shall be applied, as rapidly
as possible from time to time, to the purchase of
bonds issued hereunder and secured hereby at not
more than five per cent, above the par value there-
of, with interest. Purchase of bonds as aforesaid
may be made by the Depositary without notice,
provided bonds shall be offered to it at a price in
its judgment fair and reasonable, within the above
limit. The Depositary may at any time call for
offers of said bonds, at prices within the above
limit, by publication in one or more newspapers.

Whenever there shall be in said sinking fund
ten thousand dollars or more and in the opinion
of the Depositary bonds cannot be bought within
the above limit of price, the Depositary shall select
by lot so many of the bonds then outstanding as

40 the sinking fund will suffice to redeem at five per
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cant, above par, with interest, and give notice of
such selection by publication for ten days in two
daily newspapers published in the City of New
York, and upon the next interest day after such
notice the bonds so selected shall be redeemable
and cease to draw interest, and the Depositary shall
set apart from said sinking fund the amount re-

quired to redeem said bonds, at such price, on that j

day, and hold the same for account of the holders
of said bonds so selected, and pay the same out
upon said bonds whenever presented and surren-
dered; and after the setting apart of such amount
such bonds shall not be entitled to the benefit of
the lien of this mortgage.

The delivery by the Mortgagor of bonds secured
herdby shall be deemed equivalent to payment of
cash to the amount of the principal and accrued
nterest thereof.

All bonds purchased and otherwise received un-
der the provisions of this article shall be at once
cancelled, and be deemed to be paid.

The Depositary shall allow interest upon moneys
held in said sinking fund at such rates as it shall
from time to time allow on other deposits of a
similar character.

All expenses incidental to the management of the
sinking fund, and reasonable compensation to the
Depositary for its services in respect thereto, shall
ke paid out of such interest, or so far as this may
ke insufficient, by the Mortgagor. Any balance of
suwch interest shall be applied in like manner as the
Principal sums in said sinking fund. The assent
°f the Mortgagor to any charges of the Depositary
ar expenses or compensation shall bind all parties
mterested hereunder.

If the said Guaranty Trust Company of New
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York should refuse to act as such Depositary, or
having begun to act as such Depositary, should re-
quest to be relieved from the duties thereof, the
Mortgagor shall appoint another incorporated trust
company in the City of New York to act as such,
and this instrument shall then have effect as if
the trust company so appointed were named

10 herein, instead of said Guaranty Trust Company,

2q

and the said sinking fund, if any there be at the
time of such appointment, shall be transferred
to it.

Sixth. In case default shall be made in the pay-
ment of any of the interest hereby secured to be
paid and such default shall continue six months,
then upon the election of a majority in interest of
the holders of the bonds hereby secured and then
outstanding, evidenced by an instrument or instru-
ments in writing, signed by them and delivered to
the Trustees aforesaid or either of them, the entire
principal sum secured hereby, and the interest ac-
crued thereon, shall become and be immediately
due and payable.

Seventh. In case default shall be made in the
payment of any money, principal or interest, hereby

30 secured to be paid, and such default shall continue

for six months, the Mortgagor upon demand of the
Trustees, shall forthwith surrender to the Trustees
the actual possession of, and it shall be lawful for
the Trustees forthwith to enter into and upon, and
take possession of, by their agents or attorneys,
all and singular the property and appurtenances
hereby conveyed or intended to be, and to have
hold and use, operate and manage the same, and

40 from time to time make all needful repairs, and
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such alterations therein and additions and improve-
ments thereto, as to them shall seem wise, and as
the net income coming to their hands shall be ade-
quate to pay for; and to receive the rents, incomes,
issues and profits thereof, and out of the said rents,
mncomes, issues and profits to pay all the proper
oosts, charges and expenses of so taking, holding
and managing the same, and of the execution of
the trust herein, including reasonable compensation
to the trustees, their agents, attorneys and counsel,
and all taxes and assessments and other charges
prior to the lien of these presents, and all expenses
of such repairs, alterations, additions and improve-
ments, and all indebtedness arising from advances
made by them or either of them under the pro-
visions of Article Fourth hereof, and to apply the
remainder of the moneys so received by them as
follows: First, to the payment of the coupons
aforesaid due and unpaid in the order of their ma-
turity; and then to the payment of said bonds, if
they shall have become due, and accrued interest
thereon, pro rata> without any preference or
priority whatever; but the Trustees may, if they
o elect, after taking possession restore the same
to the Mortgagor and pay to it any balance of in-
come received, whenever all the interest due upon
said bonds shall have been paid, any election to
call the principal due to be thereupon annulled and
the provisions hereof to be thereafter operative as
if the previous default in respect thereto had not
occurred. »

Whenever the Trustees shall have become en-
Itled to possession as aforesaid the Mortgagor, its
successors or assigns, while remaining in posses-
sion, shall be deemed and shall be a tenant or ten-
“n s at will of the Trustees, and in case, upon de-

10
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mand, possession shall not be at once surrendered
to the Trustee, they may obtain such possession by
forcible detainer or ejectment or other lawful pro-
ceedings.

The remedies herein provided are cumulative and
not intended to exclude the ordinary remedies of
foreclosure by judicial proceedings.

Eighth. In case of the breach of any of the
covenants or conditions of this mortgage, the
Trustees—whether having taken possession or not

shall have the right and power to take appro-
priate proceedings for foreclosure of the lien hereof
or the enforcement of their rights and the rights
of the bondholders hereunder. It shall be obliga-
tory upon them to take such action, whenever such
breach shall have continued for six months, upon

20 being requested so to do by one-fourth in interest
of the holders of said bonds then outstanding and
upon being indemnified as hereinafter provided.
No bondholder or bondholders shall be entitled to
take any such proceedings except in case of re-
fusal or neglect of the Trustees to act after suwch
continued breach and such request as aforesaid.

Ninth. Upon the filing of a bill in equity, ar
other commencement of judicial proceedings to en
30 force the rights of the Trustees and of the bond-
holders under these presents, any court of com
petent jurisdiction may, on application of the
Trustees, appoint a receiver or receivers of the
lands and other property hereby mortgaged, and
of the income, rents, issues and profits theredf,
pending such proceedings, with such powers as the
Court making such appointment shall confer.

Tenth. In any judgment or decree for the sde
40 of the mortgaged premises or otherwise for the en
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forcement of the lien hereof, it shall he provided
that there shall be paid by the Mortgagor, or out
of the proceeds of sale, a reasonable fee for the
solicitors or attorneys of the Trustees, in addition
to other disbursements and expenses paid and in-
curred by the Trustees hereunder.

10

Eleventh. Upon any sale being made under
judgment or decree in any judicial proceedings for
foreclosure or otherwise for the enforcement of this
mortgage, the principal of all bonds then outstand-
ing and secured hereby, with interest thereon, if
not then due and payable, shall at once become and
be due and payable.

Any purchaser at any such sale may, in paying
purchase money, turn in any of said bonds and m
matured coupons hereby secured in lieu of cash to
the amount which shall, upon distribution of the
net proceeds of such sale, be payable thereon, said
bonds, in case the amount so payable thereon shall
be less than the amount due thereon, to be returned

after being properly stamped to show partial pay-
mert.

Twel fth. The Mortgagor, for itself and all who
may claim through or under it, waives any and all 30
right to have the estates comprised in the security
intended to be created hereby marshaled upon any
foreclosure of the lien hereof; and agrees that any
court having jurisdiction to foreclose such lien
may sell the mortgaged property as an entirety, and
the request of the trustees or of one-fourth in inter-
est of the bondholders shall be sufficient evidence
that said property should be sold as an entirety,
and not in parts, 40
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Thirteenth. Any declaration, request, election
or appointment herein provided to be made by the
owners of bonds hereby secured shall be by an in-
strument or instruments in writing, signed and ac-
knowledged, in such manner as is required in re-
spect to deeds of lands to be recorded in New Jer-
sey or New York, by the bondholder or his duly

10 authorized attorney, who shall in each case file with
the Trustees such proof of his authority to act as
the Trustees shall deem sufficient. The Trustees
may, nevertheless, require any person claiming to
be a bondholder to produce his bonds or to prove
his ownership by making oath thereto or by other
evidence satisfactory to the Trustees.

Fourteenth. The Trustees may, and upon re-
2 quest of the Mortgagor shall, cancel and discharge
the lien of these presents, and execute and deliver
such deeds as shall be requisite to satisfy the Len
hereof, and reconvey to the Mortgagor the estate
and title hereby conveyed, whenever all the bonds
and coupons secured hereby, which shall have been
duly issued, shall be paid and canceled or destroyed,
and all proper charges hereunder shall have been
paid.

30 Fifteenth. The Trustees shall be liable only for
gross negligence or wilful default, and shall not be
responsible for the acts or defaults of any agent
employed by them, and shall not be under obliga-
tion to file or record this instrument, or to msure
against fire any property hereby mortgaged, or to
take any action towards the execution of this trust
which, in their opinion, would be likely to involve
them in personal expense or liability, unless one or

40 more of said bondholders shall, as often as they
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shall require, give them reasonable indemnity to
their satisfaction against the same, anything herein
to the contrary notwithstanding. The recitals here-
in are those of the Mortgagor, and the Trustees are
not responsible for the accuracy thereof.

Sxteenth. The Mortgagor and the Trustees
shall, upon reasonable request, execute and deliver
such further instruments and do such further acts
as may be necessary or proper to carry out more ef-
fectually the purposes of this mortgage or deed of
trust, or to transfer to any new Trustee or Trus-
tees the estate, powers, instruments or funds held
in trust hereunder.

Seventeenth. Either of the Trustees may re-
sign from the trust herein by giving written notice

10

to the other and to the Mortgagor or its successor, 20

but such resignation shall not take effect until his
successor shall have been appointed and shall have
accepted the appointment. In case of the resigna-
tion, or the death, absence from the United States,
or disability of either of the Trustees, the holders
of a majority of the bonds hereby secured then out-
standing may select and designate a successor to
act in his place by making and filing with the De-
positary hereinbefore named, or its successor, an
instrument or instruments in writing, signed and
acknoweldged before an officer authorized to take
the acknowledgment of deeds by the bondholder or
bis duly authorized attorney, who shall, in each
case, file with said Depositary, or successor, such
Proof of his authority to act as it shall deem suf-
cient. The Depositary or its successor may re-
quire any person claiming to be a bondholder to

30

Po uce his bonds or to prove his ownership by 40
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making oath thereto, or by other evidence satis-
factory to it. Such successor shall thereupon have,
possess and be vested with the same rights, powers
and estates as his predecessor. If the holders of a
majority of the bonds fail for thirty days to make
such selection and designation a successor may be
appointed by the other of the Trustees, or, if there
10 be no other, by the Mortgagor, by a written instru-
ment of appointment acknowledged and filed with
said Depositary or its successor; but a successor
so appointed shall be vested with the powers of a
trustee hereunder, subject to be divested thereof
by the appointment of a successor by the holders
of a majority of the bonds in manner as aforesaid.
In case of the temporary absence from the United
States of America or disability of either of the
2@Trustees, the other of them may exercise any pow-
ers of the Trustees hereunder.

Eighteenth. The term or words “the Trustees,”
as used in these presents, shall be held and con-
strued to mean the Trustees, parties of the second
part, or the survivor of them or their successors, or
the survivor of them, for the time being, and said
survivor and successors shall have and be possessed
of; and shall be competent to exercise, all the

3d estate, rights, property and powers hereby granted
to or conferred upon the parties of the second part.

Nineteenth. The Trustees shall be entitled to
reasonable compensation for all services render
by them in the execution of the trust hereunder.

Twentieth. The provisions of this instrumen
shall bind and benefit the successors and assigns of

40 the Mortgagor.



253

Exhibit P-2.

In witness whereof, the Mortgagor has caused
its corporate seal to be hereto affixed, attested by its
secretary, and these presents to be signed by its
president; and the Trustees, in token of their ac-
ceptance of the trusts hereby created, have hereto
set their hands and seals the day and year first
herein written; ten original instruments, all alike
and all constituting the same mortgage, being so 10
executed, for convenience in recording.

American Malting Company,

By
[seal.] Charles A. Stadler
President.
Attest:
Seymour Scott 20
Secretary.

Walter G. Oak man [seal.]
George R. Turnbull [seal.]
Trustees.

Signed, sealed and delivered)
in the presence of )

Samuel F. Jarvis Jr. 30
Philip J. McCook

Sate of New York,)
County of New York,{SS

Samuel F. Jarvis, Jr., a Notary Public in and
for said City and County, and in said State, do
hereby certify that Walter G. Oakman and George

*Turnbull, to me personally known, and known 40
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to me to be the same persons described in and who
executed, and whose names are subscribed to, the
foregoing instrument, appeared before me this day
in person and acknowledged that they executed,
signed, sealed and delivered the said instrument,
as their free and voluntary act and deed for the
uses and purposes therein set forth, and that they

10 desired the same to be recorded as such act and

™

deed.
Given under my hand and notarial seal this
twenty-eighth day of November, 1899.
Samuel F. Jarvis, Jr.,
[Notarial Seal] Notary Public No. 4,
New York County.

State of New York,}
County of New York,jss:

I, Samuel F. Jarv is, Jr., a Notary Public in
and for said City and County, in said State, do
hereby certify that Charles A. Stadler, President
of the American Malting Company, and Seymour
Scott, the Secretary of the same Company, to ne
personally known, and known to me to be the sane
persons whose names are subscribed to the foregoing
instrument as having executed the same, and known
to me to be, respectively, the President and the Sec-
retary of the said Company, appeared before ne
this day in person and acknowledged that they
signed, sealed, with the Corporate Seal of said
Company, and delivered the said instrument as
their free and voluntary act as President and Sec-
retary of the said Company, and as the free and
voluntary act of the said Company, for the uses
and purposes therein set forth; and they being by

40 me first severally duly sworn, according to law,
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did depose and say that he, the said Charles A.
Stadler, was President of the said American Malt-
ing Company, the corporation described in and
which executed the above instrument, and that he,
the said Seymour Scott, was the Secretary of the
sare Company; that they knew the corporate seal
of said Company; that the seal affixed to the said
Instrument was the corporate seal of the said Com- 10
pany; that the said instrument was signed and said
corporate seal was affixed thereto by the said Sec-
retary, in behalf of, and by authority of, said cor-
poration as its act and deed, and by order and
authority of the Board of Directors of the said
company, and that they, in the presence of each
other, signed their names thereto by the like order,
as President and Secretary of said Company re-
spectively.

Given under my hand and notarial seal this 20
twenty-eighth day of November, 1899.

Samuel F. Jar vis, Jr.,

[notarial seal .] Notary Public No. 4,

New York County.

State of New York,]
County of New York,] ss*

I? William Sohmer, Clerk of the County of 30
New York, and also Clerk of the Supreme Court
or the said County, the same being a Court of
Record, do certify, That Samuel F. Jarvis, dJr.,
Wose name is subscribed to the Certificate of the
proof or acknowledgment of the annexed instru-
ment, and thereon written, was, at the time of tak-

such proof or acknowledgement, a Notary
A Tecin and for the County of New York, dwell-
&m the said County, commissioned and sworn, 4
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and duly authorized to take the same. And
further, that I am well acquainted with the hand-
writing of such Notary, and verily believe that the
signature to the said certificate of proof or acknowl-
edgment is genuine.

In testimony whereof, I have set my hand
10 and affixed the seal of the said Court and County,
the 29 day of Nov., 1899.
Wm. Sohmer,
[official seal.] Clerk
[14539]

U. S. Int. Kev.

Stamp for 10 cents

affixed and
cancelled.

40
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Chicago Plants
Hales-Carden Plant,—Hickory & Bliss Streets,
Floor system of malting

Germinating floors................. 135,000 Sq. ft.
Elevator storage capacity.... 650,000 bushels
Daily steeping capacity......... 3,660
Value of plants........cccceevveeeiicicciiieeeen, $425,000

Land 65500 sq. ft.........ccoomeeee 65,000 $490,000

Purcell, Kensington Plant.—Michigan Central etc.
Galland-Henning pneumatic system, all fire

proof
Elevator storage capacity... .750,000 bushels
Daily steeping capacity...... 4,440 ¢ 10
Value of plant......cccceeee v veveiivevcieeeiienne $750,000
Land 195,600 sq. ft....ccoovvvveeeeeiiiiieneenn, . 15,000 $765,000
Brand, Bullen & Gund Plant,—13th & Rockwell
Streets
Saladin pneumatic system, almost entirely fire-
proof
Elevated tracks
Elevator storage capacity... .550,000 bushels
sy steeping capacity......... 2,200 ¢
%,
7 53}11 d%%f, &181;88 s e $4g&,888 $450)000 20

w Mil waukee Plants
Honsen Hop & Malt Co.,-bet. Aldrich & Rey-
_ nolds Sts.
rloor system of malting
Germinating floors approx...113,000 sq. ft.
evator storage capacity... .750,000 bushels
m shed storage capacity.. 225,000 *

tv,., 975,000
steeping capacity......... 3,600 “
Value of plant........ccccceeeeneenn. #25 non
Land 196,700 Sq. 1t.....ccuveeee..ne. A 30
WMeAel Malting Co.,-South Date &--------nn--m-
fall j tt . 1>ark Sts*, .
“tad-Henning Pneumatic and Saladin Pneu-
tion em8 largely ~ P”"of construe-
S d t y caP“ity..X,0d0,000 bushels
Mijsteepmg cagamty.... &bo «
value of plani
Land 113509 so ft,................. S .9 ®850,000
65,000 $915,000

Carried forward. $3,095,000 40
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Brought forward...........ccccooeviiiiiiiiiiin s e, $3,095,000
Wm. Buchheit Malting Go., Watertown, Wis-
consin
Saladin Pneumatic System
Daily steeping capacity......... 1,800 bushels
Elevator storage capacity... .275,000
Yalue of plant..........ccccceeuunen... $185,000
Land 11,808 sq. ft..ccccocuveeeeeeiiiieieeeeneee. 5,000 $190,000

Howard & Northwood Plant, Detroit, Michigan,
Grand River Avenue.
Floor Plant

Germinating floors................ 70,528sq. ft.
10 Elevator storage capacity... .275,000 bushels
Daily steeping capacity......... 1,600 =
Yalue of plant.........cceeevvviieiiiiiiiieiiennnnn, $150,000
Land 77,520 sq. ft..cccceeveeeiiiieeeieciieeeeeee 30,000 $180,000

Sohngen Malting Company Plant, Hamilton,
Ohio
Floor System
Germinating floors
Elevator storage capacity----- 130,000bushels

Daily steeping capacity......... 80 ¢
Yalue of plant..........cccccoeeeveiiiiiiiiinnrnnnnns $75,000
20 Land 28,935 5q. ft...ccovvvveerieiiirieieeeinnee. 4,000 $7,000

Buffalo Plant, Childs Street
Saladin Pneumatic System
Strictly fireproof construction
Elevator storage capacity.. .2,250,000 bushels
Daily steeping capacity.... 10,000
Yalue of plant and land—cost............... $1,252,000
C. M. Warner Malt Company, Syracuse, N. Y.
Pneumatic compartment system
Elevator storage capacity---- 500,000 bushels

Daily steeping capacity...... 2,200 ¢
30 Yalueofp 1 a n t . .. $275,000 -—--
Land ... . e 25,000

Rondout Plant, Rondout, N. Y.

Floor system
Elevator storage about.......... 200,000 bushels

Daily steeping capacity........ 80
Value of plant....... c..cooevvvveeeennnns N
Land, say 5 acres.....cccccceeevvieeeennnns .

63rd Street plant, New York City...... .c.cccoeevviiviiieenrirenenenn. *
T1st Street  “ « “

40 Total.
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STATEMENT OF DIVIDENDS PAID ON PREFERRED STOCK
OF THE AMERICAN MALTING COMPANY.

Organized September 28th, 1897.

Tear.

188 4 dividends 1 3/4% €ach......cccvvvvvveveveeieeieeeieeeeeeeeeieeeeen, %
189 4 «“ 13/4%  “ e e 7%
1900to 1907 inclusive, no dividends

198 1dividend 1.56%......ccccevvvvuennnnnnnns 1.56%
199 2 dividends 1.56% €acCh......ccoee veeeeeeeiee eeeeeeeeieiecenes 3.18%
1910 2 I 1.56% and .62%.......cceeeeeeeeennannn. 2.18%
1911 2 “ 62% “ 1.24% i, 1.86%
1912 2 «“ 1.24% “ 1.55%eceeieieeeeeeeeeeeeeeeeeee e 2.79%
1913 1dividend 1.55%....ccccvvvevuneeeeennnnn. 1.55%

No dividends have been paid on the common stock of American
Malting Company.

10

20

40
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NEW JERSEY SUPREME COURT.

American Malt Corporation
AND ANOTHER

VS.

Public Utilities Commis-

sioners.

Argued May 4,1914. Decided May 1914.
Before Swayze, J by consent.

Elihu Root, Jr., and Sil as W. Howland, (Of
the New York Bar) and Frederic dJ.
Faulks, for prosecutors.

Frank H. Sommer, for the Commissioners.

Samuel H. Ordway,pro se.

Per Curiam:

In order to expedite the proposed appeal, I will
indicate succinctly the views I hold. The case was
argued as if it involved the constitutionality of
Chapter 19 of the laws of 1913, which requires that
corporations intending to merge shall first secure
the approval in writing of the Board of Public
Utility Commissioners. It is said that this mr
volves a delegation of legislative, power. No statute
is pointed to which becomes a law or ceases to be a
law as the result of any act of the Commissioners.
There is none. It seems to be thought that the
Commissioners would legislate if they adopted any
rules for their own guidance in granting or with-
holding their approval of a proposed merger of
corporations; but such rules would have no binding
force even upon the Commissioners themselves since
they could rescind them at pleasure; they lac
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all semblance of legislation and surely could not
render unconstitutional an act of the legislature.
The requirement of approval by the Commissioners
is no more than the -requirement that some judicial
or clerical officer shall pass upon the regularity
of incorporation papers, or the requirement of the
act of the Secreary of State in Iowa Life Ins. Co.,
v. Eastern Mut. Life Ins. Co., 64 Law, 340, or the
requirement of certificates from the Commissioner
of Banks and Insurance under our present statutes.
If it were necessary to sustain the constitutionality
of the act, it would be quite natural to hold that the
intent of the legislature was no more than to re-
quire an ascertainment by the Commissioners of
the fact that the proposed merger was of a character
authorized by law. It is not however necessary
to go so far as to limit in this way the powers of
the Commissioners. The real question is whether
the legislature itself had the right to impose as a
condition of merger, the approval of the Commis-
sioners. To state the question is to answer it.
The right to merge is purely statutory and there
is no constitutional objection to the legislature
fixing such terms as it chooses, including, since that
is its pleasure, the written consent of the Commis-
sioners. The legislature is under no compulsion
to authorize a merger, and it may impose even
fanciful conditions; it might, for instance,
prescribe that the approval should be written in red
mk. This power of the legislature is not lessened
by the fact that section 109 as originally enacted
antedates Chapter 19 of the laws of 1913, nor by
. thefact that Chapter 17 of the laws of 1913Namend-
g section 109 is contemporaneous with chapter
19, requiring the approval of the Commissioners.

It so happens that the provisions are in distinct
acts t>ut one is an amendment of, and the other a
supplement to, the Corporation Act; they must be

10

20

read together as part of the same enactment with 40
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the section authorizing a merger. It is as if section
104 (C. S. 1659) read: “Upon obtaining the written
approval of the Public Utility Commissioners, any
two or more corporations may merge or consoli-
date.” No doubt tte action of the Board must be
reasonable and not Arbitrary, but that is because
we will not attribute to the Legislature an intent to
exercise or permit the exercise of arbitrary power.
The action of the Commissioners must have a foun-
dation in reason; it has such foundation when it is
based upon the requirements of the corporation act,
or upon settled legal principles, and not upon the
mere whim of the Commissioners.

I doubt myself the view of the board that the two
corporations concerned were not such as could
properly merge. The only difference between the
kinds of business authorized to be carried on is
that the Malt Corporation is authorized by its char-
ter to buy the stock of the Malting Company. The
merger act does not require that the corporations
to be merged carry on the same kind of business;
it is enough that the business is of similar nature.
How the mere added power to acquire stock can
make the two kinds of business dissimilar, I do not
see. It is not the business in fact carried on but
the business for which the two are organized that
determines under section 104, the right to merge.
It was not the fact that one corporation was a
holding company that condemned the merger in
Colgate v. United States Leather Co. 75 Equity,
229. But even this difference between the Malting
Company and the Malt Corporation is apparent
rather than real; since section 49 (C. S. 1630)
authorized any corporation organized under the act
to purchase stock of other companies; and the leg-
islature not only reenacted this in 1913
(Chapter 15) but by express provision recognized
the right of one corporation to buy stock of another
corporation owning property “cognate in character
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and use to the property used or contemplated to
be used by the purchasing corporation.” The ex-
pression seems to me broader than that contained
in section 104; for corporations may be dissimilar
i the kind of business they are organized to carry
on, and may yet own property cognate in character
and use to that used by the purchasing corporation,
and a fortiori to that contemplated to be used.
With this broad provision in the act of 1913, the
Malting Company had by statute law the same
powers as, perhaps more extensive than, the Malt
. . P .. 10

Corporation had by its certificate of organization.
It is no answer to say that the Malting Company
could not vote on its own stock; neither could the
Malt Corporation; but each could acquire and vote
on the stock of the other. Nor is it an answer to
say that in fact the Malt Corporation was only a
bolding company; the property contemplated to be
used by 1t was the identical property actually owned
and used by the Malting Company; in fact one ob-
ject of the merger was to do away with the holding 20
company. If the action of the Commissioners
rested alone on the ground that the business was
not similar under the act of 1896, or cognate in
character under the act of 1913, I should have dif-
ficulty in sustaining it.

I think it may safely be sustained on two
grounds: (1) that the scheme of merger involves
the issue of stock for less than its par value; (2) it
is unfair to the preferred stockholders of the Malt- g,
imng Company.

(1) Although the Malt Corporation owns most
0 t estock of the Malting Company, and as to that
Jjw material change is proposed, it will nevertheless
oe necessary to issue some stock of the Malt Cor-
poration for some stock of the Malting Company,

Ich is worth less than the par value of the stock
P oposed to be issued therefor. I am not impressed
y the argument drawn from the broad language 4
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of section 109. If that argument is to be pressed
to its logical result, the merging corporations nay
determine for themselves how much stock they will
issue and how small a payment they will accept
therefor; two corporations may accomplish there-
fore by merger what neither could do alone and
issue stock for property worth less than its par
value. It needs no argument to show that the
necessary result would be to do away with the pro-
visions of the act requiring money or money’s
worth. Such cannot have been the legislative in-
tent. T think section 109 must be read in connection
with the rest of the act and that money or money's
worth is required for stock issued upon a merger as
well as in other cases.

10

(2) I am persuaded also that the proposed
merger is unfair to the preferred stockholders of the
Malting Company for the reasons stated in Mr. Ord-
way’s brief. It is said that the objection on this
score is the proper subject for action by the court
of chancery, and that equity powers cannot be con-
ferred upon the Commissioners. I do not regard
the case as one where judicial power is conferred
upon an administrative body. The legislature has
seen fit to require the approval of the Commission-
ers as a condition precedent to a merger. I seerno
reason why their refusal to approve may not
properly be based upon the fact that the scheme is
such, that upon recourse to a proper tribunal, it

39 would be enjoined. Surely it is not for this court
to say that their refusal to approve in such a case
should be set aside. Their approval would not pre-
vent action by the court of chancery. In short the
action of the Commissioners is no adjudication of
the right of the parties, but a mere step in adminis-
trative procedure which is subject to control by the

courts.
The result is an affirmance of the order, wi

40 costs.
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NEW JERSEY SUPREME COURT.

American Malt Corporation I
et al., 1

Prosecutors, r
( On Certiorarsi.

Vvs. Rule for Judg-
ment.
Board of Public Util ity Com-
missioners et al., 10

Respondents.

The above cause having with the consent of the
parties been duly argued before me, one of the
Justices of the Supreme Court, at Chambers, and I
having duly considered the causes assigned for
setting aside the proceedings; and it appearing
that the said proceedngs brought up by said writ 20
of certiorari should not be set aside;

It is, thereupon, on this fourth day of June, 1914,

ordered that the said proceedings be and they are
hereby affirmed with costs.

Francis J. Swayze,

J. S C
Entered—dJune 4th 1914.

On motion of

Lindabury, Depue &Faulks, 30
Attorneys for Prosecutors.

40
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