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N E W J ERGSEY

Elisha Ruckman

vSs. In Error

William R. Bergholz.

New Jer sey, ss ¢

The State of New Jersey to the Justices of the Supreme
Court of the State of New Jersey. GREET-

seal 1 : Because in the record and proceed-

f ings, and also in the giving of judgment in a
certain plaint which was in our said Supreme

Court between William R. Bergholz, plaintiff, and Elisha
Ruckman, defendant, in a plea of trespass on the case upon

piomises, as it is said, manifest error hath intervened, to 30
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the great damage of the said Elisha Ruckman, as by his
complaint we are informed. We being willing that the
error, if any there be, should in due manner be corrected
and full and speedy justice done to the parties aforesaid in
this behalf, do command you that, if judgment be there-
upon given, then, without delay, you distinctly and openly
send under your seal the record and proceedings aforesaid,
with all things touching the same, to our Court of Errors
and Appeals on the last Tuesday in June, in the year eight-
een hundred and seventy-five, together with this our writ
that the record and proceedings aforesaid being inspected,
we may further cause to be done thereupon what of right
and according to the constitution and laws of this State
ought to be done.

Witness Theodore Runyon, Esq., our Chancellor, at
Trenton, the twelfth day of June, in the year of our Lord
one thousand eight hundred and seventy-five.

Henry C. K elsey, Clerk.

JACOB VANATTA, Attorney.

The answer of the Justices of the Supreme Court of New
Jersey within named. The record and proceedings where-
of mention is within made with all things touching or con-
cerning the same, we do certify to the Court of Errors and
Appeals in a certain schedule to this writ annexed, as

within commanded.

M. BEASLEY,
Ch. Jus. SEAL.



New Jersey Supre me Court.

William E. Bergh ol z

In Case.
vs. 10
On Postea.
Elisha Euck man .
PAEKEE & KEASBEY,
Attorneys.
As yet of the twelfth day of January, A. D. eighteen
hundred and seventy-one. 20
Witness MEECEE BEASLEY, Esquire,
Chief Justice.

Benjamin F. Lee,
Clerk.

Bergen County, ss:

Elisha Euckman, the defendant in this suit, was sum-
moned to answer unto William E. Bergholz, the plaintiff 30
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therein, of a plea of trespass on the case upon promises !
and thereupon the plaintiff, by Parker & Keasbey, his at-
torneys, complains : For that, whereas the said defendant
heretofore, to wit: On the thirty-first day of December, in
the year one thousand eight hundred and seventy, at Hack-
ensack, in the County of Bergen, in consideration that the
said plaintiff had then an 1 there, at the request of said de-
fendant, agreed to procure for said defendant a purchaser
for and effect and procure a sale of certain lands of him
the said defendant, situate in sai I county, then and there
undertook and agreed with the said plaintiff to pay himfor
such procuring a purchaser for and effecting and procuring
a sale of said land after the following manner, that isto
say : if the said plaintiff should procure such purchaser for
such an amount of such land, whether then owned or
thereafter to be acquired by said defendant to the extent
of eighteen hundred acres or over, at the rate of two hun-
dred and seventy-five dollars per acre, he, the said defend-
ant, would pay him therefor, as and for commission upon
such procurement, and for his service in effecting such sale,
the sum of five dollars for every hundred dollars of the
money for which such lands should be agreed to be pur-
chased by such pmrchaser ; and the said plaintiffin fact
saith that afterwards, to wit * on the day and year afore-
said, in the county aforesaid, he, the said plaintiff, having
agreed wvith the said defendant as aforesaid, and at the re-
quest of the said defendant then and there procured, for
said defendant, a purchaser, to wit : one King, for said
lands, to wit : two thousand acres of land at said rate, and
did then and there sell to him said lands for said defend-
ant, at and for the raK of two hundred and seventy-five
dollars per acre, to wit: for the sum of five hundred and
fifty thousand dollars, and the said King did then and
there offer and agree with said defendant, to buy the said
lands of said deiendant,. and to pay him therefor at the ."ad
rate of two hundred and seventy-five dollars per acre, to
wit: the sum of five hundred and fifty thousand dollars, of
all which the said defendant then and there had due no-
tice, and then and there agreed with said King to sell him

4Q said lands at said rates for the said sum, to wit: five hun-
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dred and fifty thousand dollars, whereby and by force of
the premises, he, the said defendant, then and there and
there became indebted to the said plaintiff in the said sum
o five dollars for every hundred dollars of said money, to
wit: on the sum of fifty thousand dollars, and being so in-
debted, he, the said defendant, afterwards, to wit: on the
day and year aforesaid, at the county aforesaid, iu consid-
eration thereof, undertook and then and there promised the
iplaintiff to pay -him the said sum of fifty thousand dollars
iwhen he thereuuto should be afterwards reasonably re- jq
quested.

Yet the said defendant, although often requested so to
do has not as yet paid the said sum of fifty thousand dol-,
larg or any part thereof, to the said plaintiff or any person

Ifor him but to pay the same hath hitherto wholly refused,
Tadstill doth refuse so to do for that, whereas, the de-
fendant heretofore, to wi-t: on the thirty-first- day of De-

Teenber, eighteen hundred arid seventy, at Hackensack, in

Ithe County of Bergen, was indebted to the plaintiff in the
sumof fifty thousand dollars for work and labor, care, dili- 20

Igenceand attendance of the plaintiff, before that time
dore, performed and bestowed as the agent of the defend-,
atin negotiating the sale of certain lands, tenements and

I heredi,aments of the said defendant and for the said de-

I fendant, and at his special instance and request; and in

I the sum of fifty thousand dollars for goodi, wares and mer-

I thandise before that time sold and delivered by the plain-

I tiffto the defendant at his request; and in fifty thousand

I dollars for work and labor before that time done and per-
formed, and materials furnished by the plaintiff for the de- 30

I fendart at his request; and in fifty thousand dollars for so
much money by the plaintiff before that time lent and ad-
varced to the defendant at his request; and in fifty thou”
sand dollars for so much nioney by the plaintiff before that

‘ tire paid for the use of the defendant at his request; and
infifty thousand dollars for so much money by the defend-
pit before that time had and received for the use of the
plantiff, and in fifty thousand dollars for interest upon
and for the forbearance? by the plaintiff to the defendant at
V& request of divers large sums of money before that time jq
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due and owing from the defendant to the plaintiff; and in
fifty thousand dollars for so much money then and there
found to be due from the defendant to the plaintiff onan
account stated between them ; and being so indebted, the
defendant, in consideration thereof, then and there prom
ised the plaintiff to pay him the said several sums of nmoney
on request. Yet the defendant hath# disregarded his said
several promises, and hath not paid the said several suns
of money, nor any of them, or any part thereof, although
10 often requested so to do, but to do so hath hitherto wholly
refused, and still doth refuse, to the damage of the plaintiff
fifty thousand dollars, and therefore he brings his suit, & S
And the said Defendant, by Dixon and Collins, his at-
torneys, comes and defends .the wrong and injury when
<fec., and says that he did not undertake and promise to
measure and form, as the said Plaintiff has above thereof
complained against him, and of this he puts himself upon
the country, &c., and for a further plea in this behalf, the
said Defendant, by leave of the Court here, for this pur-
20 pose first had and obtained, according to the form of the
statute in such case made and provided, as to the first
count of the said Plaintiff’'s declaration, says that the said
Plaintiff ought not to have or maintain his aforesaid action
thereof against the sa’d Defendant, because he says, that
at the time when it is in said count alleged that the said
Plaintiff procured for the said Defendant a purchaser, to
wit: one King, for the lands in said count mentioned, and
did sell to him, the said King, the said lands, for the sa-d De-
fendant at and for the rate of two hundred and seventy-five
30 dollars per acre, to wit: on the thirty-first day of December,
in the year eighteen hundred and seventy, at Hackensack,in
the county of Bergen aforesaid, Plaintiff was interested with
apartner of the said purchaser, to wit: the said King, in the
said alleged purchase of the said lands of the said Defendant,
and this he, the said Defendant, is ready to verify, wherefore,-
he prays judgment if the said Plaintiff ought to have or main-
tain his aforesaid action thereof against him. And the
said William R. Bergholz, by his said Attorney, as to the
said plea of the said Elisha Ruckman, by him firstly above
40 pleaded, and whereof he hath put himself upon the country,
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doth the like. And as to the said plea of the said Elisha
Ruckman, by him secondly above pleaded, he the said
Plaintiff, says that by reason of any thing or matter therein
mentioned, he ought not to be barred upon having or
Imaintaining his aforesaid action against the said Defend-
at, because he says that the said William R. Bergholz was
[t interested with or. a partner of the said purchaser, to
[wit: the said King, in the said purchase of the said lands
mfthe said Defendant in manner and form as the said De-
pendant hath in his said last plea alleged, and this he prays
[may be inquired of by,the country, <fcc, and the said De-
pendant doth the like, &c.
| Therefore, let a jury thereupon come before the Chief
[Justice or some other Justice of the Supreme Court of the
[Qate of New dJersey at a Circuit Court to be liolden at
[Hackensack, in and for the County of Bergen, on the first
wllesday of April, in the year of our Lord, one thousand
light hundred and seventy-five, by whom, <fcc, and the
[sare day is given to the parties aforesaid there, &c.
I Andnow at this day, to wit : the first day of June, A.
I)., eighteen hundred and seventy-five, before our said Su-
pene Court at Trenton comes the said Plaintiff*, by his
iMtomey aforesaid, and the dJustice before whom, &c,
slaving sent hither his record had before him in these
[words, to wit :
| Afterwards, to wit : on the day and before the Justice
[within named come as well the said Plaintiff by his said
[Attorney, as the said Defendant by his Attorneys aforesaid,
[and the jurors of the jury whereof mention is within
[made being summoned also come, who to speak the truth
[of the matters within contained,- being chosen, tried and
[swom say upon their oath, as to the first issue joined be-
jtween the said Plaintiff and the said Defendant, that the
[sad Elisha Ruckman did undertake and promise in manner
land form as the said William R. Bergholz hath within in
I isdeclaration alleged, and so to the second issue joined
etween the said parties, they say that the said William
I *Bergholz was not interested with or a partner of the
sadpurchaser, to wit : the said King, in the said purchase,
1° ihe said lands of the said Defendant, Elisha Ruckman,
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in manner and form as the said Defendant hath within in
his said last plea alleged, to wit : at the time of making the
said contract of purchase, and they the said jury assess, the
damages of the said William R, Bergliolz by reason of the
non performance of the said promises and undertakings at
the sum of thirteen thousand nine hundred three dollars
sixty-five cents, over and above the Plaintiff’'s costs and
charges by him about his suit in this behalf expended, and
so say they all. Therefore, &c.

10 Therefore, it is considered that the said William K
Bergholz do recover against the said Elisha Ruckman hs
said damages by the dJurors in form aforesaid found to
thirteen thousand nine hundred and three dollars and
sixty-five cents, and also one hundred and ninety-three
dollars and twenty cents for his costs and charges aforesaid
by the court now here adjudged to the Plaintiff, and with
his assent which said damages, costs and charges in the
whole, amount to fourteen thousand ninety-six dollars and
eighty-five cents.

20

Judgment signed this first day of June, A. D., eighteen
hundred and seventy-five.
M. BEASLEY, C/nefMice.

I, Benjamin F. Lee, Clerk of the Supreme Court of New
Jersey, do certify that the foregoing is a true copy of the
judgment in the above stated cause, as the same remains
of record in my office.

80 — ~ . In testimony, whereof, I have hereto set ny
| seal, 1 hand and the seal of said Court at Trenton,
* this eighteenth day of June, A. D., 1875.



In New Jersey Supre me Court.

Bergen Circuit.

Al Term, 1875.
10
Will iam R. Bergholz
vs. - In Case.
Elisha Ruckman.
OOURTLANDT PARKER, Esq., 20

Appearing for Plaintiff.

JACOB YANATTA AND GARRET ACKERSON, Jr .
Esgs.,

Appearing for Defendant.
Before Hon. Alfred Reed, S. J.,
With a Struck Jury.

Im S m -through his Counsel, stated his cause to
ourt and Jury, and offered evidence as follows: 30



10

BOOK 1.

First Day’s Proceedings.
John J. Muir, sworn for plaintiff, testifies as follows: .

10 Direct examination.
By Mr. Parker:

I reside in Brooklyn; have been living there 25 or 261
years; uly business is that of. commission agent and
broker ; that has been my business of late years.

Question, As general commission agent and broker, does
your business concern ypu sometimes in the sale and pur-
chase of real estate ?

20 Answer. Yes, sir.

@ Do you know the plaintiff in this suit, Mr. Berg
holz ? *

A. Ido.

®. About when did you first know him ?

A. 1 think it was about the end of 1867, or about the
beginning of 1868—about that it was,

@  What was his engagement or employment at that
time ?

A. A, civil engineer; have never known him as any-

30 thing else.

@. Do you know Mr. Buckman, the defendant?

A. Yes, by sight.

Q. When did you first know him, and who introduce
you?

A. 1 wasfirst introduced about the beginning of Marce,
1868; I think it might be the 9th or 12th, in ~°-
Nassau street, by William B. Bergholz ; I think it was on
the hall or on the stairs of that building.

Just state how you came to be introduced to bnu a

4$ that time ?
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A It was bj an appointment that I had with Mr.

Bergholz. .
@ For what purpose ?

[Defendant objects to the previous conversation between
witness and Bergholz, as to the purpose of the intro-
duction.]

The Court :
10
What took place after the introduction is competent.

@ You say it was by appointment with him ?

A  With Bergholz to see Ruckman ; I didn’t know
Ruckman before that.

@ What was stated ; what occurred at this introduc-
tion ; how were you introduced to him ?

A 1 was introduced byname, and as a purchaser of his
lauds

@ Tell what was said; the first thing when you saw 20
Ruckman what was said by anybody ?

A Mr. Bergholz introduced me as a purchaser of his
Ilands, and told me that Ruckman—

mInterrupted,.]

Defendant’s Counsel:

Give us the language of the parties ?
30
A 1 asked him what land he had for sale, where it was
situated, and what amount, substantially; I can’t give you
every word, but that is the nature I asked him.
@ Were you the first Speaker of the three ?
Bergholz introduced me.
@ What did he say when he introduced you ?
(A He said'to me that, “ this is the gentleman that has
lands for sale, Mr. Ruckman.”
@ Who, of the three, spoke next?
» I asked him what lands he had for «ale, and the de- 40
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scription of them; Mr. Buckman then described the prop- |
erty to me, the amount he had, and the prices of it; he!
said that he had about 2,000 acres of land for sale, arid the 1
price was $225 an acre; I asked him the situation of it
and he described it as being very eligible, and being near
New York, and so on ; he said it was in the neighborhood
of Closter there, and at Closter, and I think he said that
the land run back as far as the Palisades; that it com-
menced at the Palisades and run back, sloping down—giv-

10 ing the general description of the land, which I found after-
wards to be true; may I be allowed to remark this, thatI
was rather particular in asking him—

[Interrupted.]

Q. Tell what was said on both sides ; just go on and
narrate the conversation ; that is all that is required of
you.

20 Defendant’s Counsel;

You tell us what was said ; we will judge whether youj
were particular or not ?

A. I made an appointment with him to visit the laud
after his description of it.

Mr. Yanatta:

30 The witness persistently mistakes conclusions for con-
versation.

@. State just what was said when he made an appoint-

ment to meet you; what was said between you—give s
the language by which the appointment was made ?
- A. 1 cannot give you the precise language ; I made an
agreement with him to be at Closter about the 2(ith of
March—1 think it was on the 20th.

@. Go on with the conversation ?

40 A. And the conversation was a kind of a general con-
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versation as usually will occur about land, and one thing
or another, and our interview was short—mnot long—it
didn’t last many minutes, in fact, and he said this: “ Mind,
“Idon’t pay but one commission.”

QR Well?

A I told him I was a purchaser and not a seller.

Q Well?

A And that if T bought I would buy it through his'
agent, Wm. R. Bergholz.

Q Well?

A He said, “All right, me and him understand each
“other,” and Mr. Bergholz was standing a little aside so
thatlie turned around, and, pointing to him with his thumb
reversed, says he, “ Me and him understand each other,”
inthat manner— [illustrating]—that is the precise words,
“me and him.”

Q@ Well, anything further in the conversation ?

A I agreed to be there about the 20th and to examine
the lands, and then we parted.

@ Did you do anything in consequence of that conver-
sation and appointment ?

A. 1 spoke to several of my friends about it, but stated
that I was go ng up to examine the land.

@ Did you go up?

A I went on the 20th with Wm. H. Newton.

@ Whois he?

A He is a civil engineer ; he was an intimate friend of
mre, and I depended upon his judgment in estimating the
comparative value of the land.

@ You got him to go up with you ?

A. He went with me, sir.

@ At your procurement; you asked him to go?

A 1 did, yes, sir.

@ Well, what occurred; where did you go when you
got up to Closter ?

A I wentto Mr. Ruckman’s house ; it was in the after-
ternoon some time; we staid over night at Ruckman’s, and
examined the land next day.

@ How did you go to examine the land ?

A There had been a frost and a little snow, and it was

10
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not sleighing exactly* but he said he would take his sled
out and we could stand upon the sled; he drove us over
the land and I stood upon the sled, and I think lie stood
himself; it was either the 20th or 21st of March—I could
not be certain—it was the next day after I went up there
—1it must have been the 21st, as it was the 20th I went
up there.

®. You stated you were acquainted with real estate ; I
want to ask of you, for convenience sake, if you know what

10 is the ordinary commission for the sale of outside real es-
tate in New York ?

A. For the sale of improved property—for suburban
property I speak of particularly—it is two and a half per
cent.

@. Such property as this ?

A. No, sir.

Q. What as to this ?

A. Property that is not improved that is to be brought
into the market, as in the present instance, wild land or

20 farm land, there is always higher commission demanded
and paid; it is quite high sometimes, because it is a long
while before it can be got into the market—sometimes as
high as ten per cent., and that is a universal rule, sir; it is
most difficult to get it into market.

Cross-examination.
By Mr. Yanatta :

80 @m How long have you been a commission agent and
broker?

A. For several years—since the termination of the war
—since 1866 at any rate, and in 1865, I think, sir.

¢ What was your business prior to that ?

A. For many years I was connected with the dry goo s
business as an agent belonging to the firm of Colgate &
Wright ¢ Co., New York; we were the agents for different
manufacturers in England ; I was one of the firm ; we also
had French and German accounts, and I was a member o

40 the firm.
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@ And their place of business was in New York,
where? ~

A, Corner of Cedar and William streets, upon the left
hand corner going down—the south corner.

@ Do you know where the Kemp building now
stands ? -

A T ere”has been an alteration and a new building
Pt up.

@ Where the building now stands, where Day, Lord &
Day have their offices—do you mean where that building
stands?

A ,We had our affairs first in Pine street, and then af-
terwards moved up to that building, which we occupied for
several years; I think the number is 145 William street,
but if there is any doubt about it I can prove it by a thou-
sand witnesses—our business and the importance of our
business and our building—I may be wrong in the
number.

@ At what time was your”ffice there at that place—
your business?

A It was in 1856 and 1857 and ’58, I think.

@ Where in 1868 was your place of business?

A My desk was in my brother’s store.

@ Had you any other place of business ?

A No, not any direct place of business; my desk was
there; my business was chiefly amongst stores and outside
matters; I kept my desk and my papers there in the iron
sofe.

,@* Where is your brother’s place ?

A Corner of Duane street and Broadway, the lower
corner, on the left hand going down.

@ What was his business?

A He was a merchant tailor.

@* Was your desk on the first floor ?

A. His place of business' was on the first floor; he did
not occupy the second ; my desk was on the first floor in
his office ; it has a window on Broadway and one in Duane
street, opening in Broadway.

@ Before 1868 had you dealt in real estate?

A Not nuch.

—.
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@ Had you at all ?

A. 1 had certain transactions with parties.

@. Had you bought and sold any property as broker
before 1868—any real estate ?

A. 1 cannot recollect; I don’t recollect whether I sold
or bought any or not; I had had transactions with parties
where I have introduced customers, &c.

@+ "7 question,is whether you bought or sold, as bro-
ker, real estate in the year 1868, or prior to March, 1868?

10 A. 1 don’t recollect.

@m Hon t you recollect that you never had ?

A. 1 am not positive.

@ Can you name any person that you have sold land
to or bought land of as broker, prior to March, 1868?

A. I cannot recall it, sir.

@. Since that, have you bought or sold any real estate
as broker since March, 1868?

A. 1 don’t recollect.

@ Can you name any person to whom you have sold

20 or of whom you have bought real estate as broker since
March, 1868 ?

A. 1 cannot recall it.

@ You speak of having met Mr. Ruckman at No. 20
Nassau street in March, 1868, and being then and there
introduced to him by Major Bergholz ?

A. Yes.

@ Was that the first time that you ever' seen Mr.
Ruckman ?

A. The first time I had ever seen him.

30 @.  You said that you went there on that occasion in
pursuance of a previous appointment?

A. Yes.
@ When and where was that previous appointment
made ?

A. That appointment was made by Mr. Bergholz to in-
troduce me to Mr. Ruckman, in my brother’s store three or
four days before I saw Mr. Ruckman.

@ Can you tell what day of the week it was ?

A. 1 cannot.

40 Q. What time of day did this meeting occur?
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Ij’ This was, I think, about the* middle of the day; I
knowI was delayed a little, and in going to 20 Nassau
istreet, entering the building we met Ruckman coming down
stairs.

. Was any hour named between you and Mr. Berg-
holz at which the interview would take place ?

A There must have been an hour named, because I
net him by appointment, but I do not recollect the hour.

q. Do you recollect whether there was one named or
jnot?

I A I cannot recollect that there was one named, I know
Imethim by appointment; what the hour was I don’t
[know; my impression is it was in the forenoon.

I @ You don’t recollect the naming of a particular hour
ifor the interview ?

[ A Idon’t, the particular hour.

I @ Was the day positively named ?

I A The day was positively named.

| @ Butyou cannot recollect that any definite hour was
Tnaned ? A\

I A Icannot, I don’t know whether it was half-past 12
lor half-past 11, or what hour.

@ Now, can you tell us whether you met Mr. Ruckman
Ianthat occasion on the stairs or at the foot of the stairs ?
| A It was on the stairs coming down—about midway
| fthe stairs—and then we stepped on the platform of the
I hall; most of the conversation occurred in the hall.

@ Then you turned back yourself, did you ?

A Well, I suppose we did, there might be a step or
I two down.

@ Do you recollect the fact that after getting half way
I opthe stairs you descended to the foot of the stairs before
I theinterview between you and Ruckman took place ?

I A Ididn’t say half way up the stairs, Mr. Bergholz’s
dficeis in the second story, consequently it was two flights
| of stairs.

@ What I want to get at is, whether this conversation
I occurred on the steps of the stairs <or whether it occurred
ft bead or foot of the stairs ?
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A. Well, I think we turned back a couple of steps and
stood upon the hall at the head of the stairs.

@. At the head of what stairs ?

A. Well, it is a building three or four stories high, con- j
sequently there is a great many stairs—I am speaking of
this flight of stairs.

®. Which flight do you speak of ?

A. I am speaking of the first flight from the pavement j
to the first floor. -

@+ That is, the outside stairs, do you speak of that?

A. No, sir, I speak of the flight of stairs to the first
story above that; there is a hall way to the flight of the
outside stairs ; it was not outside the building ; it was in-
side the building.

®. You speak of the first flight of stairs inside the
building ?

A. Yes, sir.

Q. And your recollection is that you partly went up
that flight of stairs ?

A. I think we turned back and went up ; I was intro-
duced to him, and my recollection is that we did—

[Interrupted.]

j@ You went part way up and then turned around and
went back again to the foot of the stairs—is that it?

A. Well, sir, my language cannot be construed that
way ; I said we met him coming down stairs, and as we
met him coming down the stairs Major Bergholz introduce
me to him, and we turned back and went up on the plat-
form at the head of the stairs—the head of this flight o
stairs. -0

Q. Then you ascended to the top of those stairs .

A. Three or four steps up.

®. Then the conversation took place at the heado ®
stairs, did it ?

A. Most of it.

Q. Was Mr. Bergholz’s office on the same floor o

which this conversation took place?

4Q A. No, sir, it was on the floor above. /

@. Was anything said by anybody about having
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interview in Bergholz’s office instead of having it on the
stairway ? .,

A Not that I recollect; if so he could very easily turn
back to his office.

@ Was anything said about it ?

A.. Not that T recollect of ; I don’t recollect anything
about it.

@ Ifyou had taken the trouble to make a previous ap-
|pointment to come there that day for the piirpose of meet-
inga man to negotiate for the purchase of 2,000 acres of

land, why did you enter on the thing when you caught
theman coming down stairs instead of going into some
Toffice?

A Tdidn’t come there for the purpose of negotiating
120 acres of land ; I wanted to hear what he had for sale
Tandthe price of it—to be introduced to him.

@ Then you hadn’t previously heard how much land
Torwhat kind of land he had for sale ?

I A Yes, I had previously heard howTmuch land he had

TIad what kind of land it was, for Mr. Bergholz described
the land to me as being about 2,000 acres of land lying
back of the Palisades.

@ Did Mr. Bergholz tell you it was in the vicinity of
T Closter?

A 1 don’t recollect whether he mentioned the name
|(fthep1ace or not, but he said it was back of the Pali-
I sadkes sloping down to the valley.

@ Did Mr. Bergholz tell you it was mainly unim-
I proved 1and ?

A He said it was land that might be well laid out.

@ Did you understand from him that it was unim-
[ proved land ?

A Tunderstood from him that there was no villas upon
I it—that it was not brought into fine farming purposes—
I that it was ordinary land.

@ Then you had before you met Mr. Buckman all the
I description of the property that you obtained from Mr.
I Buckman?

I A Thad—a portion of it—but I wanted to hear what
I the owner would say.

10
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@ What information did you get on that occasion from
Mr. Buckman that you had not previously obtained from
Mr. Bergholz ?

A. 1 got more definite information from him.

@ Tell us what that definite information was ?

A. He described the land and its extent, being about
2.000 acres, and that it was very eligible, a fine view from
the Palisades, and one thing or another, and that he was
th e owner of the land, and as a man generally describes
what he has got for sale, living upon the spot; for this
reason I was not going to buy the land at the moment; I
wanted to hear the description of it from him, then take
Mr. Newton up and examine it.

@ Didn’t Mr. Bergholz tell you that there was about
2.000 acres ?

A. 1 think he said that, more or less.

Didn’t he tell you what the price was ?

He did.

He told you that it began on the Palisades?
Laying back of the Palisades.

Didn’t he tell you that it begun on the Palisades ?
He didn’t say it begun on the very brink of the Pal-
isades—it run back of the Palisades.

@ Didn’t you ask Major Bergholz how near the river
it extended ?

A. No, I didn’t ask him if there was any water priv-

POPORD

ileges there.

@ Why didn’t you ask the Major whether the land ex-
tended to the shore of the river ?

A. 1 considered it laid back of the Palisades, and I
know when I went up to buy it I went to the Palisades for
the purpose of seeing it.

@ Are you sure that Major Bergholz hadn’t told you
before you metBuckman that the land did extend from that
river,* or a large part of it, over the Palisades and down the
descent of the Palisades ?

A. 1 don’t recollect.

Q. Can you tell us what one particle of information
that you got from Buckman on that occasion about that
land that you hadn’t previously got from Major Bergholz,

and if so, what was it ?
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A 1don’t recollect; I know I must have got a fuller
description from Ruckman than from Bergholz.

@ Then were all the purposes of this previously ap-
panted interview met by that conversation that took place
athehead of the stairs ?

A Repeat your question, if you please ?

@ Were all- the intended objects of that prearranged
mterview accorn dished in the short interview that you had
athe head of the stairs ?

A Not until T saw the land, sir ; no description can j

gweyon an idea of what the realities are if you are going
touse your own judgment.

@ If the sight of the ground was essential in your esti-
nmationwhy djdn’t you go with Major Bergholz, and look
atheland without making an arrangement with Ruck-
man—without making an arrangement to have an inter-
viewwith Ruckman ?

A 1 don’t see the sense of your question.

@ 1 would like to have it answered whether you see it
a ot

A Tt was very natural for Mr. Ruckman to say to me,
“Core up and I will show you the land  he knew exact-
Iythe boundaries and extent of the land.

@ That is not answering the questions ?

A Well, that is a rational conclusion that a man would
ane to.

@ But I want ybu to answer my question ?

A Yes, but I want you to be rational with me.

@ Why didn’t you take Bergholz up there and look at
twithot making an arrangement with him to bring Mr.
Ruckman? —

d. It is probable that Major Bergholz could not come
wat the time; he introduced me as a buyer of the land,
adl made an  arrangement with Newton, a man accus-
tomed to lay out suburban property.

@ Answer my question; if the sight of the land was
essartial In your estimation why didn’t you go with Major
Rergholz to look at the land without making an arrange-
met with Ruckman, without making an arrangement to
hase an interview with Ruckman ?

20

30

40
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A. 1 don’t know why I didn’t make the arrangement. I

@ Did you tell him that you wanted to see the land? 1

A.  Of course.

@ Tell Bergholz ?

A. Of course ; I will tell you; I recollect distinctly
Bergholz told me to go up and see the land—urged neto
go up and see it.

@ Did you ask him to go up with you T

A. I don’t recollect.

10 @ You say you understood he was the agent for sdl-
ing it ?

A. Yes, sir.

@ Then why didn’t you ask the selling agent to @
with you and look at the land ?

A. For the simple reason that I knew Mr. Newton wes
a man of very great experience, and I preferred him to o
up with me ; the first sight of the land was not to be the
last; I expected to take a number of my friends up there;
this was merely an introduction to it.

20 @ You are not answering the question ?

A. I cannot answer it—I know what you are driving &,
but I cannot answer it.

@ Then you ought to answer it if you know what I am
driving at ?

A.  Well, you don’t put it plain enough for me.

@ You say you told Buckman that you wanted to se
the land as a buyer ?

A. Yes.

$- m Not as a seller ?

30 A. No, sir.

@ Did you at the time expect or intend to buy the
land ?

A. Not myself—not by any means—my means were rct
sufficient for that.

@ Then what did you mean by saying that you tdd
Ruckman that you expected to be the buyer ?

A. I intended to form a land association; I »
wealthy friends, and of course, I would be one of the par-
ties.

40 @+ You didn’t mean by that that you intended to buy
the land yourself?
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A No, sir, not entirely.

@ Did you tell him you were going to buy it and sell it
itosomebody else ?

A No, gir.

@ Did you telURuckman that you were wanting to buy
thetland if 1t had suited you or on account of somebody
else?

[ A Idon't think I entered into particulars—that was an
after consideration ; I know several parties that would
ihave taken part of it with me—large capitalists. 10

@ You thought that Ruckman understood you to be a
broker who wanted to sell this land, didn’t you ?

I A Well, when he said, “I pay but one commission,”
[he mght have supposed that; I told him distinctly I was
mtaseller, but a buyer of the land.

@ Were you a buyer of the land?

j A Undoubtedly I would have been if it had been car-
ped out—if my friends had been pleased with it; I had
nacke several appointments to go with them, and from my
description of it they were apparently very anxious to go 20
oit; it was a time there was a great deal of speculation
msuburban property, and particularly in Jersey property
—Ewes very much pleased with the land.

| @ You say that Ruckman said, “ All right, Bergholz
[“adI understand each other’—that these are his precise
[wards?

M. Parker:

Ny ke said, “ Me and him understand each other.” 30

M. Yanatta :
Vay well, “ Me and him.”

1 I He pointed to Bergholz with his thumb, so [illus-
teting] /'

Now, seeing that you. recollect those words with en-
tie certainty, give us the exact language of the other por-

tiars of that conversation, beginning at the beginning ? 40
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A. )I have already answered those questions.

The Court :
Counsel is entitled to have it repeated.

@ Just begin at the beginning and give us the vay
language used by yourself and Ruckman throughout thet
interview—not your understanding of it, but the precise

10 words.

A. 1 may miss out a word or two, perhaps, and I cant
swear that I can give you the exact language ; I can gve
you the substance.

@ I want the precise language ?

A. Well, sir, when I swear to tell the truth, I suppose
that God Almighty makes allowance for the defect of a
word or two, and I don’t expect you shall be more exact-
ing than Him.

20 The Court:

You must state the exact words where you can, ad
where you cannot, give us the substance.

A. When Mr. Bergholz introduced me to Ruckman, 1
asked him the amount of the property he had—how it was
situated; he told me about 2,000 acres, he thought about
2,000 acres, and he also stated it was $225 an acre in reply
to my question what the price was, and I asked him about

80 the lay of the land—how it laid, <fo, and so on.

Q Give the exact language ?

A. Then I think probably I may have asked himif it
was 1n the neighborhood of the Hackensack River; he said
it was behind the Palisades ; I asked him where the land
was ; he said it was close behind the Palisades—itwasa
sufficient answer to my question ; had it been in Nevada I
should have got the map, lout being a gentleman I had 4l
the lay of the land all around here all along-the North

River; I was satisfied when he said—
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[Interrupted.]

Q Isn’t the truth of it just this, that you cannot un-
datake to give the precise language used in that inter-
view?

A Tdon’t think it is by any means ; I am giving you
thelanguage in answer to my question ; you say the truth
ditisI cannot give you the precise, language ;« don’t
krow wh ther the first question that was asked was, “ What
“Is the price of the land,” or “ how much land there was;” 10
T cannot tell exactly how the questions and answers were
—rot consecutively.

® Then do you mean to say you can give the precise
language of the whole interview:—that you can or cannot?

A Isayl can give you the substance of the language,
and nost of the words.

@ The question is, can you give the precise language
d'the whole interview ?

A 1 think I can, to satisfy the Court—I think I can.

20
The Court :

The question is whether you can take up seriatim and
gve us the precise language ol both parties during that in-
terview?

A M. Ruckman, in answer to my question—

[Interrupted ]
@ That is not the question.

M Parker to Mr. Vanatta :

You were asking what you know perfectly well that no
mmcan give—the precise language of the interview, and
the witness has told you that, in substance over and over
again; he has told you that the expression, “ Me and him
understood each other,” is the precise language, and he

as mentioned that as the only language, except that about 4
the commission.
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The Witness:

And also that it was about 2,000 aéres of land, and the
price was $225 an acre, and it lay back of the Palisades,
and it was a fine view.

The Coliti :

Counsel asks you whether yéti can give the predse
10 words of that interview between yourself and Ruckman;
yoti certainly Can answer that question—yes or no.

A. 1 wish to be very particular, conscientiously so, in
everything that I state ; where he puts.precise language to
me, as if it WaS a stenographic report, I cannot give the

. precise language.

The Court :

20 Then say so, your counsel will set you right on it if you
were not right before.

@ The question is this : tell us how it is that you can
recollect the precise language of one part of this conversa-
tion, and cannot state the precise language of the other
parts ?

A. The conversation occupied but a very few minutes,
and I asked him the price of the land and he told me, and
he told me the extent of the land and where it was situated.

30 Q@ Thatis no answer to my question ?

A. 1 have given you the précise language so fair as I
can.

@ You cannot explain it then ?

A. You are going into metaphysics ; I cannot under-
stand your meaning ; 1 want common sense.

@ Yon Sayyou and Mr. Newton went to Ruckmans
house on the 20th 6f March, 1868 ?

A.  Yes.

¢ Who did you first inéet when yoti arrived at his

40 house ?
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A I think I met Mr. Ruckman near the door.

@ Is that the first person you met ?

A I think it might he ; very shortly afterwards when
we got to the door I met him, but there might be a domes-
tic about the house, but X met Mr, Ruckman and he invited
iisinto supper with him and treated us very hospitably,
and ve spent the night there, and was introduced to alady
raned Mrs. Ruckman.

@ The first person was Mr. Ruckman ?

A Yes. 10

® You met him where ?

A Near the house at the porch, between the house and
thebarn, I think, on the premises there.

@ Who first commenced the conversation, who spoke
first?

A Of course, had the ordinary salutation, “ How are
“you” &c., and then I introduced Mr. Newton to him.

@ Was it before or after dark when you got there?

A It was, I think, a little before dark,

@ Was it a clear or stormy day ? 20

A T don’t recollect, I think it was a clear day, kind of
froety.

@ Wasn'tit a severe snow-storm going on at that
tine?

A 1 don’t know.

@ Wasn't it about 8 o’clock when you and Newton ar-
rived at his house in the evening and through a terrible
sowstorm ?

A 1 don’t recollect, if there had been a terrible snow
stormy I suppose I may at least have the privilege of 30
drawing an inference—

[nterrupted. ]

M- Parker:
Answer the question.

A Tt was not a very severe snow storm.
@ Was there any snow storm ? 40
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A. There might'have been.

@ Didn’t it rain through the night, and there was a
frost on the snow and thus made a crust on the snow?

" A T can’t tell.

@ You don’t recollect the time of night you got thee

or the time of day ?

A. It was in the evening, I don’t recollect the hour.

@ Can’t tell whether it was before or after dark?

A. Oh, it was before dark—yes, before dark—I amsue

20 it was.

@ You saw Mrs. Ruckman there?

A. There was a lady introduced to me as Mrs. Ruck-
man.

@ Had there been any previous acquaintance or intro-
duction between Mr. Ruckman and Mr. Newton ?

A. 1 don’t think there had, I never heard of it; I think
Newton was an entire stranger.

@ Did Mr. Ruckman recognize you when you came to
his house that night ?

20 A. Of course he did.

@ What did he say?

A. , He bade me good evening, of course.

@ Before he bade you good evening, didn’t you state
to him that you had heard he had some lands for sale, and
that had induced you to come there and. bring Mr. Newton
with you and you gave to him your name. ,

A. No, sir, because I had a previous introduction to
Mr. Ruckman ; how could I do that ?

@ Can you say that you bad ever seen Mr. Ruckman

30 or ever spoke to him before you went to the house on thet
night ?

A. A thousand times, I can say that, most emphatically.

@ Didn’t you meet that night as perfect and profound
strangers ?

A. No, sir, Mr. Newton might be stranger to him, of
course he was ; I was a stranger so far that I saw him be-
fore and was invited by him to come up to Closter.

@ Where is Mr. Newton now ?

A. The last I heard from him was from Madison in

40 Minnesota or Wisconsin—he is practicing his profession
as civil engineer out there.
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m0. Then he is in Wisconsin or Minnesota.

mJ. I don't know whether Madison is in Wisconsin or
Minnesota—1I think it is in Minnesota.

mQ The capital of Wisconsin is Madison ?

.. Heisout in the north west and was engaged in the
Nathem Pacific Railroad, and I believe is now connected
wthit.

m(). The next morning you say Ruckman showed you
[relad?

14 Yes sir.

m What time did you start to view the land ?

| A After breakfast; I don’t know what time it was ; I
syppoee his usual hour for breakfast was about 8 o’clock—
1tves after breakfast.

m (1 What time did you get through the view ?
Id. I don’t recollect; I know it was very cold, and I
puated to get through as soon as possible-; after coming to
tehouse Mr. Newton and I went to the Palisades and
lloked over the view—that is, after viewing the land.

Id- Thatis, after Mr. Ruckman had showed you—you
jdNewton went and looked over the Palisades ?

Id. Yes, taking a walk there, we looked over.

M. Ruckman wasn’t with you ?

Id. He was in the neighborhood.

m( I understood you to say that that was after you had
plunedto the house from that view ?

Id. I think it was.

Id bid Mr. Ruckman go with you to that look on the
phisades?

20
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You say there was not much snow on the ground?
There was not much snow—it was not a deep sow]
The jmow was not 15 or 18 inches deep at that tine?
I don’t know—I don’t think it was.

Was not the crust,on the snow so hard that you
could not drive the mules off of the broken road withot
their breaking through the crust so that they could nt
travel ?

A. I don’t recollect.

Q. Didn’t you have to give up the team and go on foot?

A. 1 don’t recollect ; I know that we stood upon the
sled and we drpve some distance, &c., and it was very odd
and I preferred to come back and see the land again—it
was a cold day—the depth o1 the snow I don’t know ay
thing about.

@ fid you ever go back to Ruekinan’s place agaiq?

A. 1 don’trecollect; I don’t think I did ; I had madean
appo'ntment to go back, but the weather interfered agin|

@ My questionds whether you went back?

A. No, I don’t think I did.

@ Did you after that at any time call at Ruckman’g
place of business in New York?

A. I once saw him in West street, I think it was, rear
one of the markets, on the right-hand side going down, |
don’t recollect the number—I think it was a corner, if 3
recollect right,

OPOPD

@ You can’t tell what part of the street it was?
A, No, I think I could go to it.

¢ What was he doing there at that time?

A. 1 don’t know.

@ Who was with you when you met that time ?
A. I dpn’t know that any person was with me.
@ Wasn’t Newton with you ?

A. 1 don’t know ; I forget.

@ What did you go for on that occasion ?

A. I don’t recollect.

@ Did you say anything about the sale of this land )

that time ?
A. T don’t remember.
@* Did you, or Newton in your presence on that ooca;
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Lion, ask Ruckman whether he would allow you a commis-
smif you would sell these lands ?

I A T could not possibly say that.

I @ Did you or did you not say so ?

Ijt Idon't think I did; I could not possibly say it.

I @ Did Newton ask that in your presence ?

I J I don’'t know whether Newton was there or not.

I @ Did anybody that went there with you ask that .n
[sour presence ?

I A There was nobody with me at that time that I recol- pQ
R

I @ Then you heard nobody ask that ?

| A If therewas nobody there I could not hear it; I did
ot ask it myself.

I @ What did you say on that occasion ?

I A Ican'trecollect; our interview was very short.

[ @ What did you go for ?

I A Idon’t recollect.

I @ Nor you can’t tell anythmg that was said on that
[oocasion? 20

A T have no particular memory ; I know I saw him
[therg and what was said I cannot say ; it was but a very
lewminutes; I was passing along and dropped in there.

@ Onthat occasion in West street did you ask Mr.
[Ruckran whether if you should effect a sale of his Closter
[aopaty he would allow you a commission, or words to
fthet effect ?

A Tdon't think T did.

@ Did Ruckman say to you on that occasion that he
vadd pay a commlss1on to no man unless he employed 30
hin? EEEER I EEE 1

A Tdon't think he did ; I don’t recollect; I don’t see
towhe could either.
IQ- Now when you and Newton were at Ruckman’s
Paeon the 21st of March, or the 20th, was anything said
IyNewtonin your presence about buying any of Ruck-
p i’sland? [
* About Newton buylng any of Ruckman’s land, dic
fousay?

@ Yes; when you and he was at Ruckman’s place ol
veth or 21st of March ?
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A. About Newton buying Ruckman’s land? no, sr-1
nothing said about that that I know—that I recollect!

@ Didn’t Newton say to Ruckman in your presencel
that he wanted to buy about 500 acres of that land, ad
asked Ruckman if he would sell him that quantity?

A. 1 don’t think, he did.

@ And didn t you and Newton both tell Ruckman that1
your business there was to see if he would sell to Newton
500 acres?

10 A. I don’t think we did ; I don’t think I did.

@ Did either one of you pretend there at all that youl

wanted to buy the whole quantity of land that he had ?

A. Certainly not; we were up to inspect the land—ol
see it—to see the lay of it.

@ Answer the question.

A. No, sir.

@ Neither one did pretend that you wanted to buytrel
whole quantity ?

A. No, sir, I don’t think we did; I don’t recollect o I

20 anything of the kind.
@ How much did you tell him that you wanted to pur-1
chase?

A. To whom- -Ruckman ?

. @ Yes ; either you or Newton ?

A. 'My conversation was not specific as to quantity; vel
went for the- purpose of seeing this estate and seeing the ]
lay of the land ; Mr. Newton was well accustomed to lay-j
ing out lands—a man of experience, and we expected, if 11
formed this land association, to lay out such a place asI

30 Wellington Park or Montclair, or some such a place as thet, I
and wo expected to form a Land Association.

@ Then you didn’t mention any quantity or what 1
quantity of land that you wanted to buy of Ruckman a1
that interview ?

There was no specific conversation on that.

Answer the question.

No, sir ; not that I recollect of.

Was Newton a capitalist at that time? 1
I don’t know how much capital he had.

Did you understand him to be a capitalist at that I

DO P O

40
time ?
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A He didn’t go up with me for the purpose of buying
land; he went up there -for the purpose of examining it and
giving his advice.

Q Answer the question.

A 1 know that he had property in the northwest, but I
didn’t know what his bank account was.

Q@ ' Answer the question.

A Well, I didn’t understand him to be a capitalist; I
knewthe man was comfortably off; what do you mean by
acapitalist ? because it depends upon a person’s estimation 10
dfriches—do you mean a man able to purchase the whole
o the land ?
¢ @ What did he go up there for ?

A For the purpose of giving his advice and viewing the
lard and giving his advice about it.

Q 'To give his advice about what ?

A About the comparative value of the land, and how it
oould be improved, and one thing or another—giving me a
gereral estimate of the land.

@ Had he ever owned any land in that region of the 20
oountry ?

. A No, sir; he lived in Jersey at that time, though.

@ Whereabouts ?

A Hoboken.

@ In the early part of March, 1868, where was Mr.
BergholZs place of business ?

A 20 Nassau street; in the building there.

@ How many rooms had he, and which ones ?

A He had an office—I forget the number—on the sec-
adfloor, I think—a front office. 30

@ Was he connected with any railroad company at
thet time?

A 1 think he was engaged in drawing the plans or en-
ginearing of the west shore Hudson River Railroad.

@ Where was the office of that company ?

A Tdon’t recollect where the office of that company
wes at that time; I think it was on Broad street—33, if 1
mistake not, Mr. Hays’ office ; yes, I think it was 33 ; that
isupon the left hand side going down.

@ Was not the office of that railroad company at that 40
tine at 20 Nassau street ?
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A. It might have been, I say I don’t recollect whether
it was or not ; I know that they had an office in Boad
street.

@ Was not Mr. Bergholz in the employ of that com
pany at that time ?

A. 1 don’t know whether he was engaged particularly
with them at that time—he was making plans—I can’t say
what his engagements was there; I think he was nmaking
plans for them.

10 @ Was not his desk in one of the rooms of that com
pany ?

A. Not that I know of, his name was upon the door; I
thought it was his own room.

@ When was the office of that railroad company in
Broad street ?

A. 1 don’t recollect, but it was there I know; I can't
tell when ; I was in the habit of calling there myself on M-
Hay.

@ Was it before or after you met Ruckman in the hall

20 that the office of the company was in Broad street ?

A. T think it was before if T mistake not, but I can't
tell; I am not sure, I don’t recollect; I only recollect di-
stinctly that Bergholz had an office there and his name was
upon the door.

@ On the previous trial of this cause you located your
brother’s store and your desk room on the corner of Broad-
way and Reade street, did you not ?

A. It might be Reade street, I may have made a ms
take there—Broadway and Beade street ? Reade street is

30 next to Stewart’s building, isn’t it ? It is the street aboye
Stewart’s building.

@ My question is whether on the previous trial you
did not testify your brother’s store and your desk room
was on the corner of Reade street and Broadway ?

A. I may have done so, I may have made a mistake.

@ Did you or not?

A. Ifyou will show me the printed testimony I W
tell you.

@ Can you tell from memory ?

40 A. 1 don’t recollect.
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Q If you were wrong then which place is right now—
wasit on the corner of Broadway and Reade, or Broadway
and Duane ?

A Tt is the corner of Broadway and Duane, I think;
thet is a matter of very little importance, I think.

@ When did your brother cease keeping at that place ?

A He was there for two or three years—for several
years..

@ How long has he been away ?

A He has been away for two or three years ; his pres- 10
at place of business 1s Massau street.

@ Can you tell us how it is that you are able to recol-
let Mr. Ruckman’s precise words, better than you can tell
where your own office was in 1868,

Witness—[Rising in his seat] :
I will not answer that question.

M: Parker: 20
Yes, you will if the question is a lawful one.

Witness:
He implies by his question that I am a liar.

M: Parker

He has aright to imply that if he wants to. 30

Witness:

But I swear to what is true.

The Court:

I don’t see that it is very important, but if Counsel.asks
it may be a circumstance. Do counsel insist upon it.

40
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Mr. Vanatta:
No, sir, he didn’t seem to be able to answer it.
Witness:
It was the corner of Duane street, now that I recollect

distinctly. I might have confounded the two streets. It
is a slight mistake, I am very sorry for it.

0
Mr. Parker :

They are the next streets to each other, are they not?

A.  Yes, sir.

@ Now you told us you were not able to buy this land
yourself, and didn’t expect to buy it yourself—tell us whom
you expected to buy it for ?

A. 1 am acquainted with a lot of capitalists in New

20 York.

30

40

Q Just answer the question ?

A, T intended to have the Bemheimer Brothers with
me and a Mr. Hood, and various others—men of large
means and capital to take an active part.

@ -Name all the parties that you expected to take part
nit?

A. Perhaps I might have had A. T. Stewart to take a
portion of it; perhaps John Jacob Astor—no doubt they
are very anxious to invest a few thousand dollars.

Q Goon?

A.  And yourself.

@ One as likely as the other ?

A. Yes, when I say capitalists' I speak of legitimate
men In business; there was the Bernheimer Brothers,
Claflin, William G. Hunt, Thomas Slocum—excellent
names p I have done a good deal of business for all of these

gentlemen.
@ Have you named all now ?
A. No, sir.

@ 'Tell us the rest ?
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A If I should name all I would have to have a list as
long as that—[Holds liis hands about four feet apart.]

@ 1 want the names of the parties .that you expected
tojoin in the purchase of this land ?

A 'Those that I spoke to positively about it, I recollect
wae M. Bernheimer and Mr. Hood, and they had made
engagerents to go and see the lands with me—the Bern-
heiners, both Isaac and Simon—but there were a great
Inany other capitalists I expected to join with me.

@ Name all the persons you can remember whom you
Iexpocted to be interested in the purchase of this prop-
aty?

I A Perhaps I might expect fifty of our first New York
nmercharts to be m ; if you will give me a‘Directory I will
part the names out, but I had not spoken to them about
[it; I had spoken to the Bernheimers and Mr. Hood

Tt it

@ Are these all that you had spoken to—Bernheimers
adHood ?

A Might have been one or two others.

@ Do you remember speaking to any others? f
j A 1 don’t recollect.

@ What was Mr. Hood’s Christian name ?

I A Frederick Hood, a brother-in-law of mine ; he lives
|inOrenge.

@ At that time ?

A No, not at that time, I believe; his place of business
Iwesin Newark, and is now.

j @ You can't tell where he resided at that time ?

A Oh, I think it was in Orange that he resided ; he re-
Inoved from Newark to Orange, but I can’t tell the day of
[ the month.

@ Whereabouts in Newark was his place of. business ?
| d I don't know the names of the streets; I know

I road street very well, and Centre street, and Market
sreet.

IM: Parker:

It is in Washington street.

10
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@ What was his business ?

A. In the grocery business, as I understood—whde1
sale and retail.

@ Was he a capitalist at that time ?
. A. Yes.
® A large or small one ?
A. 1 don’t exactly know how much he was worth.
@ Had he entered into any arrangement to take this
property ?
10 A. If he whs satisfied I suppose he would have been
one of the number.

@ Did you talk to him about it ?

A, Yes.

@ Before you went to look at the property ?

A. 1 don’t know whether before or after ; I think it ves
after, if I mistake not.

@ Did you talk to the Bernheimers before you went to
look at the property ?

A. I think I did, and after, when I came down, because

20 they expressed themselves very much disappointed when
* Bergholz sold the property.

@ Did you talk to them before you went to look at the
property ?

A. I don’t recollect; I have had considerable sickness
since I testified before, and my memory may not be o
clear in the details as before, but I swear substantially to
what I said before solemnly.

Recess.
30

Q I will ask you whether you knew the officers of tte
West Shore Railroad Company in March, 1868 ?

A. Yes* sir; I knew some of them

@ Who were officers at that time ?

A. Do you mean the President and Secretary, and 0
on?

@ Yes; I mean the gentlemen who were in thiso @&
at that time—in 1868 ; my question is whether you know
who they were at that time; do you recollect whether you

40 then knew who they were ?



39

A 1 know some of the gentlemen connected with it; I
darit recollect exactly who the President was.

@ Canyou tell who the Treasurer was ?

A Tdon't sir.

® Or the Secretary ?

A T recollect a person who I think was the Secretary;
Tforget his name; I think it is Hall—said to be ; T am not
positive whether he was Secretary, but he was the man
W was doing the writing for them.

@ Name the Directors ? 10

A I cannot give you the names of the Directors posi-
tdy; I think Allen Hay was one of them, and I am not
isxrewhether John R. Yan Ness was connected with it at
Tt tine, and I think Mr. Van Wagoner, if I mistake not;
whether Yan Wagener was a Director or not I can’t say ;
Ithink Yan Wagener was one of them.

® Do you know Ambrose W. Thompson?

A By sight; I have spoken to him.

@ Was he at that time connected with that road ?

A 1 don’t know, in fact; I have seen him; I under- 90
stood he was in some connection, but what position I can’t
exactly recollect.

® Did you ever talk with him about this property ?

A No, sir; not to my recollection.

@ Did you talk with Allen Hay about it ?

A No, sir.

1 @ Or hear either of them speak about it?

A 1never heard them speak about it; I didn’t know
thet they knew anything at all about it.

®@ Do you know Frederick B. Betts? 30

A Tthink I have seen him ; I don’t think I know him.

@ Was he connected with it ?

A Tdon’t know ; I think I know the man that you re-
ferto; I have a poor recollection of names.

¢ Did he have any talk with you or you with him
doout that time ?

A Not that I know of.

@ Had you ever been—were you in the habit of being
athe office of that railroad company in New York?

A Yery seldom, sir. 40
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@. And being in the office and having conversations

there with the persons there ?

A. Conversations about what?

@ Anything.

A. When I went into the office I suppose I cowersed

with him.

@ Were.you at that time connected with that com
pany ?

I procured them corporators for that company;

* When was that?

I don’t recollect it.

As near as you can tell ?

I have no memorandum with me.

To the best of your recollection ?

It would be about the time of the formation of the
company ; that must have been about 1867, I suppose; I
don’t recollect positively.

@ How long before you met Ruckman was it that you
had that company organized ?

20 A. I met Ruckman in March; might be the 10thar,
12th, and if the company was formed in 1867, why it nigt)
be six months before, or twelve months before.

@ What was it ?

A. 1 don’t know whether it was six or twelve nonths.

@ Was it six or twelve months ?

A. I can’t say.

@ Were you connected with the company after it ves
organized in any way ?

A No, sir.

80 @ Are you right sure you didn’t talk with Ambrose W
Thompson about that company’s buying this land, orbg
with you ?

A. 1 don’t recollect; I don’t think I did ; I don tkmow
that the company, any of them, had any knowledge of it;in
fact.

@ Are you right sure you didn’'t talk with Allen Hay
about it ?

A. 1 don’t think I did.

@ Or with John Van Ness ?

40 A. I don’t think I did.

10

PORORO ™
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Re-direct examination.
By Mr. Parker:

@ You stated on your cross-examination, in answer to
questions of Mr. Vanatta, that you thought Bergholz had
told you about the lan.d, its price, that it was near the Pal-
isades, and other matters ; when was it that you had had
this conversation with Bergholz—how long before that
with Ruckman ? iq

A 1 think it was, it might be ten days before that, or
mght be a little more or less ; I know he conversed with
e about it two or three times ; I was very much engaged,
and had no time to attend to it until I made a special ap-
pointiment.

® You say likewise that you had told Bergholz that
you wished to see the land ; I want you now to state this
conversation which you have partially stated on this cross-
examination—that is, with Mr. Bergholz, I mean ?

A Mr. Bergholz brought the land to my attention, and 20
tald me where it was—

(Defendant’s counsel objects to this conversation with
M: Bergholz in the absence of Mr. Ruckman.)

The Court:

I don't know how you are going to avoid it; you intro-
duced the subject, and asked him the conversation between
himand Bergholz about the description of the land; now 30
the other side have a right to the whole of it.

M: Yanatta: +

The rule your Honor relies on would undoubtedly apply
ifI had asked him to narrate the conversation between
t e parties on another occasion. But my question was not
o that purport. The effect of my question was whether or
rot he had not previous to a given date obtained certain
specific items  of information from Mr. Bergholz, I on no 40



42

occasion asked him what the conversation had been, but
only asked whether he hadn’t got certain items of informa-
tion that he was possessed of from Bergholz before going
to Ruckman. Now, I don’t understand, if the Court
please, that, when it is a question of what the -witness
knew—he says he went to a certain place to get certain in-
formation of a certain fact. You may not ask him whether
he did not learn that specific fact of some other individual
previous to that, and it is undoubtedly a competent ques-
10 tion, but I don’t understand that that permits the other
side to prove everything that was said between him and
the other party on that particular occasion ; it must be
confined to the particular matter inquired about or partic-
ular fact. That is the distinction which seems to me to
exist, Now, the rule upon which the counsel seems to be
proceeding is, that when you ask wdiether or no a man
hadn’t notice of a particular fact, that you may give all the
conversation that occurred when that notice was transmit-
ted to him or communicated to him. If I had asked for
20 the conversation it would be legitimate.

Mr. Parker :

It seems to me that this is a distinction without a differ-
ence. Counsel asks the witness, “ Did’nt Bergholz tell you

“ so0 and so.” He goes over the particulars—didn’t he say
this, didn’t he say that, and his point was, if you knew all
before why did you go to Ruckman, and his object is to
discredit the witness as to a fact to which he has so unequiv-

30 ocally and clearly sworn as to all of #his interview with
Ruekman. Now, haven’t I the right to find out what infor-
mation was got—haven’t I a right to have the conversation
that occurred, and must I distinguish between other things
that he told in that conversation and the particular things

to which he did not call his attention ? I know no such
binding rule as that. I hold that when a man opens upon

a cross-examination by asking what somebody said, that all
that that somebody said on that occasion is made legal tes-
timony, on the same rule that if counsel were to prove that

4 a man swore on a particular occasion so and so, and then
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wanted to contradict that person he would have to prove,
ifit were by affidavit, he would have to prove the whole
affidavit—he would have to put it all in—it is one thing—
therules are the same. 1 am very much mistaken if my
friend and I haven’t practiced on the rule I now enunciate
dl our long career.

The Cowrt :

I shall admit the question as to the conversation be- 10
tween witness and Bergholz, as to the knowledge of the
particular facts investigated—that is, as to the location,
thenumber of acres, price, &c. I will not admit any con-
versation as to any other matter.

M: Yanatta:
My objection does not apply to those matters.
The Court: 20

Asto any power which Bergholz claimed from the other
perty to sell, &c.—anything of that sort, I shall exclude.

M Parker:

We pray an exception. My object was to introduce the
whde of that conversation.

@ In either of these conversations referred to was any- 30
thing said about going to see Buckman, and if yea, what
vias said ?

M: Yanatta:

Which conversation do I understand you to refer to ?

M: Parker:

The conversation he has referred to in his cross-exami-

40
nation between him and Bergholz.
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Defendant objects to it, and the Court overrules it to
which ruling the plaintiff prays an exception.

@ In either of these conversations was any reason
stated why you wished to see Mr. Buckman ; if yea, what
was said ?

Defendant objects to the question unless it includes the
interview when Mr. Buckman was present, and as to that
there is no objection.

Mr. Parker :
I don’t include that.

The Court:

As the question is propounded I understand it as a gen-
eral question. I overrule it in that shape. I overrule it
exceP" as conversation when Buckman was present.

Plaintiff prays an exception to the ruling of the Court.

@ You stated that you did not expect to buy yourself,
but intended to form a land association among your
friends; state more fully the intent that you have thus ex-
pressed about forming a land association ; what was your
purpose in this proposition to deal with this land ?

A. To have my friends and myself purchase this land
and form a land association, to lay it out, and to improve
it—to lay it out for villa sites, &c.

@ Did you act upon such an intention ?

A. To adegree I did ;I took the initiatory steps.

@ What had Mr. Newton’s visit, if anything, to do
with that intention ?

A. That his opinion might be referred to—the availa-
bility of the land might be referred to, and that he would
take an active part in the engineering work for the associ-
ation—that he would lay it out for them : in fact, be active-
ly engaged in it officially in his capacity as engineer.
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Q Up to what time or event was this intention of
jours still existing and carried out ?

A Up to the beginning of May.

@ What stopped it ?

Question objected to as irrelevant.
Tre Court:

I don't see the relevancy of it. 10
M: Parker:

It is relevant in this point of view—that it is to show the
hanfide of this proposition; that is all the purpose for
which T asked it; I want to show that he was there, just as
he stated, as a person engaged in buying—not for the pur-
pose of buying, but that he had a sonafide Intention to sell,
and to sell by these means, and that this intention existed
up to the event precluding its possibility of being carried 20
out.

M. Vanatta :

- Helimits its existence to May; that ends it; how it can
be material beyond that I don’t know ; I suppose I appre-
hend the purpose for which the question is put and the
hot it is expected to elicit by it, and if it should be
answered as I expect it will be, and as I suppose the ques-
tion was put with a view of its being answered, I should 30
only have to ask the Court to strike out the answer, but as
it now appears, I am warranted in objecting to it on the
ground that it is not pertinent.

[ TeCourt:

It is relevant in a certain sense, but the trouble is
whetherin the discretion of the Court we ought to allow in
omany issues which seem to be so much from the case ; I

mt want to keep anything out of the case, and yet I 49
vart to try it closely as possible.
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Mr. Parker:

The witness has named a time, but everybody knows in
the first place how uncertain memory is as to time, and we
have nothing in the case yet to show anything happening
at that time or afterwards.

Mr. Yanatta :

10 My objection is this, that I suppose if that question is
answered, the answer will consist of a conversation between
Bergholz and the witness in the absence of Buckman, and
that is what prompted me to object to it.

Mr. Parker:

It will probably consist in saying, “ 1 was informed so
“ and so.”

20 The Court:

I think it is too far from the case; I feel disposed to
keep the case down to as close a limit as possible, while I
will let in everything that is important; he swears that up
to this time he was acting in good faith and had these par-
ties with him. I think I will overrule it.

Plaintiff prays an exception to the ruling of the Court.

30 William JR Bergholz, plaintiff, sworn in his own behalf,
testifies as follows:

Direct examination.
By Mr. Parker:

@ Where do you live ?
A. In New Rochelle, Westchester County,.New York;

I have lived there the past five years.
40 @ Were you born in this country ?
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A No, sir, I was born in Germany.

@ "What is your profession ?

A Civil engineer and landscape gardner.

® Tou have the title of Major, how did you acquire
that?

A 1 was on General Sherman’s staff during the war;
assistart engineer.

@ Have you any engineer employment now ?

A Thave.

@ What?

A 1 am Chief Engineer of the Pelham and Portchester
Railroad, and the Hugenot Park Association.

® Have you been engineer in any other railroad ?

A 1 have been chief engineer of five or six other rail-
1oedcorporations.

@ Were you in the New York and Westchester and
Betmn?

A 1 was.

@ Have you had anything to do with the West Shore
Hxdson Eiver ?

A T was consulting engineer of that road.

@ Anything with the New York and Port Lee ?
LeA I was Chief Engineer of the New York and Port

C.

@ When was it you occupied those last two positions
Thase named ?

A 1867 and 1868.

@ What is the West Shore Railroad ?
I A Ttis aline located on the west shore of the Hudson
ner, from Hoboken to Athens.

@ In 1868, where was the office of the West Shore and
Huen River Company ?

A 20 Nassau street.
| @ Had you any office there ?

A Thad

@ Whereabouts in that building in relation to this
°ace of the West Shore Railroad ?

A’ Fronting Nassau street; the President of the Com-

A m\SeM “ad an office together—a private office,

flor 6K%e °®ces B company were on the second
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@ Who was President of the Company ?

A. At that time A. W. Thompson.

@ Do you know Elisha Ruckman, the defendant in ths
suit ?

A. Ido.

@ When did you make his acquaintance?

A. Some time in January, 1868.

@ Where?

A. He came frequently in my office during January

10 and February of that year.

@ For what purpose ?

A. He came there ostensibly to have conversations
with the President of the Company, regarding his lands in
the immediate neighborhood of his homestead near Qos-
ter.

@ Did he ever engage you to make sale for him of ay
of those lands ?

A. He did.

@ State what he said to you about that, giving the

20 date of the first of it, as near as you can recollect it ?

A. 1 think the first time Mr. Ruckman spoke to nem
the subject was early in March, 1868, on myself leaving
my office Mr. Ruckman immediately followed me and asked
me if I knew anything about his doings with Mr. Thonp-
son—that was early in March, 1868- -to which I replied, I
did; and then in conversation he asked me if I believed
anything, could be done in that way ; to that I replied I
thought not; he then asked me if I could do anything, ifl
could sell the land for him ; I said I would try, if he would

80 pay me a commission ; I would make some effort, to which
he in substance replied, “ all right, go on,” but that some-
thing must be done soon that is about the substance o
the conversation.

@ Was any price named ?

A. I don’t recollect at that time; I knew the picg

however.
@ You knew the price ?

A. Yes.

@ You say that he said to you could anything be doe

40 in that way—state from the conversation, so far as it oc-
curred, what “ that way” meant ?
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A  He asked me if I thought anything would come of
his negotiation through Mr. Thompson, and I told him I
thought not, in fact I kne\y not.

® Well, had you knowledge from him then or before
of what these negotiations with Mr. Thompson were.

A 1 had knowledge before from him.

@ How and what knowledge ?

A It may be two, may be on several occasions when
hecane in the office : Mr. Thompson was not there, and
thenhe spoke something about his lands to me, and from
those conversations.

® What did he tell you in those conversations ?

A He told me that Mr. Thompson was to get up for
hma party to buy his lands, have a land association, and
M: Thompson had been talking about it, whatever the pre™~
dse conversation was—

M: Vanatta :
I don’t hear what the witness says.

Witness:

M. Thompson was trying to get the railroad company,
tre directors, to form aland association of them, who would
purchase his lands—that was about the substance of it.

@ And that it was that you referred to when you said
thet you thought nothing would come of it ?

A That is what I referred to when I said so.

@ I understood you to say that he asked you whether
youcould sell it ?

A He did.

@ What else did he say ?

d. He asked me if I could sell it for him ; I said if he
paid me a commission I would try—make some effort, and
thenhe said it had to be done soon—whatever I could do
would have to be done soon—something to that effect.

® Now, in any of these conversations of Mr. Ruckman
thet you referred to before, had you heard of the price
Mt he charged for these lands ?

10

20

30

40



50

A. T don’t recollect at this one ; I believe it was at a
subsequent conversation.

@ After this did you have anything to do with selling
the land or attempting to sell it?

A. Yes, I made some effort.

@ What was your first e*ffort ?

A. My first effort was, I think, to see Mr. Muir.

@ What did you do in that direction ?

A. 1 hadsome two and may be three conversations about
10 this land with Mr. Muir.

@ Did you keep a diary at that time ?

A. 1 always do.

@ [Showing witness diary.] Is thisthe diary you then
kept ?

A. This is my diary kept in 1868.

@ Are you able to state the date at which you spoke
to Mr. Muir in relation to this matter by reference to that
diary, look at March 21st ?

A. Under that date I see an entry here—

20
[Interrupted by Defendant’s Counsel.]
@ Refresh your memory and state your recollection.
A. Yes.
@ What date did you call his attention to the prop-
erty ?
A. It says—

[Interrupted by Defendant’s Counsel objecting.]
30

Witness:

March 21.

Mr. Vanattar

We object to this mode of examination. If it goes onmr
this shape the witness will be but reading off his staterment
previously written down, when we don’t know. He mmy
refresh his memory from memoranda, known to be made at
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the time, but he can only then testify to his present mem-
ary, aided or not by his imspeetion.

M. Parker to Witness :

Tou are not at liberty to read what is in the diary, you
ae at liberty to read it yourself, and speaking with a recol-
lection refreshed, but still a recollection as of the present
nonent, answer such questions as shall be put to you.

Q Do you, remember calling Mr. Muir’s attention to
the matter ?

A 1do,

@ Did you have any interview with Mr. Euckman in
oonsequence of your negotiation with Mr. Muir ?

A Thad

@ State if you can about when that was ?

1. About the middle of March.

® You said you called Muir’s attention to the property
(lthe 21st of March ? What did you mean by the middle
o March ?

A The 21st of March I called his attention to it.

Q After that when was it you had the interview, if you
cntdl, with Mr. Euckman ?

A Very shortly after.

@ Where was that interview ?

A In the building, No. 20 Nassau street ?

Q{) How came it about, by accident, or appointment, or

A I don’t recollect if that interview came about by ac-
adent or appointment, but I do recollect that from that in-
taview; I made an appointment for Mr, Muir to meet Mr.
Fucknmen,

® 'Then an interview with Mr. Euckman came about
% an appointment with My. Muir ?

A Yes,

@ Where was this,interview with Mr. Euckman?

A T know I went for Mr. Muir to bis brother’s store,
adwanted him to come, with me to see Mr. Euckman, and
while Mr. Muir, and myself? entered» the building from the

10
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outside steps, Mr. Ruckman came down from the second
story steps, and while near the landing, that is the top of
the first or on the foot of the second stairs we stopped, and
then I introduced Mr. Muir to Mr. Ruckman as a purchaser
of his lands, stating at the time that he had wealthy parties
wealthy connections; Mr. Muir, who, with him together®
would probably be purchasers ; ahd some general conver-
sation was had then and there between all three of
about the land ; Mr. Muir then asked how many acres and
the price and so on, and a few words about its general lo-
cation, and Mr. Ruckman turned to Mr. Muir, if my recal-
lection serves me right, and said, “1 pay commission to
“but one,” to which Mr. Muir replied something like this
“lama purchaser, I expect no commission,” or “ 1 dont
want -any commission,” something to that, nature, if e
purchased he would purchase through me as Mr. Ruck-
man s agent, and then Ruckman said something to the -
fect that “ we know each other, or we understood each
other about that,” and before I left I stated to Mr. Ruck-
man that my commissions in New York were 2£ per cat,
and I went up stairs immediately after and left those two
gentleman on the landing ; that is about the substance s
near as I recollect now.

@ Were you there when anything was said about their
going to visit the land ?

A. 1 didn’t hear it, I went up stairs and left those two
gentlemen on the plateau there.

@ Did you make any effort to sell this land about the
same time to any other person than Muir ?

30 A Idd

40

@ To whom ?

A. T tried to sell it to a Mr. Hay who had a son—his
oldest son—if I recollect it was James or Jim ; I also tred
to sell it to Mr. John VanNess and to William A. Pond—
that is about all I remember just now.

@ Refreshing your memory in the same way by your
diary, can you state the date on which you brought that
matter to the attention of Mr. Pond ?

A. It was on the 24th of March.

Q. At what prices did you then offer it ?
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A T offered it then to Mr. Pond at-$225.

@ After that did you on any occasion have conversa-
tion with Mr. Euckman in relation to selling the land at a
higher price ?

A. I think about the middle of April Mr. Euckman
cane to see me, and asked me, in conversation, how I was
getting along with selling his lands, and how about Muir?
to which T think I replied, that I had my doubts about
M. Muir being active enough with his friends, but that I
had seen other parties, or I said to him that I thought I
could find a purchaser, and at a higher figure, and giving
ny reasons, that the New York and Fort Lee road was
making progress in its direction, and so on, and asked
what he would give me or pay me—whatever I said if I
oould find a purchaser of from $250 to $275 per acre; I
think that is about the substance of what I said ; to which
ke replied, something like this : that if I could find a man
oar a party who would pay $275, that I should bring him
ar—that is, “ fetch on your man.let me see him,” or some-
thing to that effect he used ; and I said then, “ No, Mr.
“Ruckman, that, won’t do; I want to know precisely what
“I amto have ; if you will double my commission, pay me
“5per cent., I will find awpurchaser.

@ At what rate ?

, A At $250 or $275 ; and he said then something to the
effect, “ All right, I will, go on that is about the sub-
stance of it, as I remember.

@ Did you at that time know Dr. B. W. King?

of I did; I had known him*[ think for several years.

@ After this conversation with Mr. Euckman, did you

have anything to do with Dr. King in relation to the sale
°f this land ?

I had.

V- State with as much particularity as you can what

Jon had to do with him ?
The first time I think I spoke to Dr. King about this
was when I showed it to him from a boat out on the
Hudson river, and had a number of interviews—may be at
ishouse and may be at my house—on the subject—and
ethen, after my explanation and views held out, said to me

—.
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that if all was so ns X said, he didn’t think the price was
much opt of the way; to him I never spoke any less than
8275 per acre, and lie said to me then he thought ho would
buy, but he had to see the lands first, and asked me who
the owner was, and at that time I don’t recollect if I gave
him the name of the owner or not; however, I do recollect
that early in the month of May— may bo the 5th, 6th or
4th—it was early in the month of May, Mr. Ruckman and
myself met again, and I think, I know I stated to him then

10 that I had a purchaser for his lands at $275 per acre, and

20

30

requested him to appoint a time when I could introduce
the purchaser to him, and Mr. Ruckinpn then appointed—
I think he said either the 8th or 9th—a day or so after
that time that he would be at home, and I arranged to
bring up my customer, and asked him, Xsays, “ Now, M.
“ Ruckman, I wantyou to ask $275, and not less—you can
“ make your own terms, but ask $275 ”—that is about the
substance of what took place, and I either saw Dr. King
on the 7th or 8th abqut it, and I stated to him that I had
made an engagement with Mr. Ruckman to introduce him
there and make arrangements for him seeing the lands on
the 9th, I think, and Dr. King and myself did go upto
Closter, to Mr. Ruckman’s place, op the 9th of May.

Q. Did yon, before taking Dr. King up there, go up the
river and show him the land ?

A. With Dr. King I did.

@. Did you go up for that purpose ?

A. Yes.

@ (Handing witness diary.) Looking at your diary
and refreshing your memory, state about what time that
was ?

A. It was on the 19th of April.

A @ Do yon remember whether you paid another visit to
that region with Dr. King, going along the, line of the rail-
road, before you went .up with him to Mr. Ruckman’s, and
if yea, state on what date that was %

A. (Looking at diary.) On the 30th day of, April.

@. Look at that date again?

A. On the 1st of May—1 was mistaken..

Q. Looking at that diary and. refreshing yourself, see
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ifyou caii tell uS the date of that conversation whén Mr.
Ruckman agreed to pay you double commissions, as you
have stated [

A: On the 6th of May.

Q. Refreshing youir memory again, State if anything
occurred on the day after that in relation to this matter ?

A. [Looking at diary.] On the 7th of May I arranged
and Mr. King agreed to pay $275 per acre.

@ State what then took place between yourself and
Dr. King and Mr. Ruckman ?

*A I introduced Dr. King as the purchaser of Mr.
Ruckman’s lands to Mr. Ruckman.

Q@ What time of day did you get there ?

j A 1 think it was late in the afternoon.

@ How did you get there ?

A That I cannot tell, but I believe by rail to Closter,
and there I have some slight recollection that we hired a
ore horse carriage or wagon and drove over to Mr. Ruck-
mans place.

[ @ When you got there who did you first see?

A  Mr. Ruckman.

@ State now the circumstances and the conversation,
narrating as nearly as you can recollect consecutively ?

A As near as I can recollect Mr. Ruckman approached
wwhen we were alighting out of the carriage, and I in-
troduced Dr. King to Mr. Ruckman, as I have got in my
mind near a spring or a well, a little distance from his
house, this side of his house.

@ Well, what did you say when you introduced him ?
A Tintroduced Mr. King as"a purchaser of the land
Jasthe agent whom I had spoken of before, who would buy
[hisland if it was as I represented, and if I recollect aright
®. King then asked about the price, and Mr. Ruckman
|stated as he had agreed to me to ask $275, and some gen-
adl talk was had, and during the conversation Mr. Ruck-
men spoke again about commission, said, “ here, I only
pay commission to one, I don’t pay commision to two,”
towhich Mr. King replied that fie as purchaser of the land
0 cPurse did not expect any Commission, he came to buy,

tosell—som ething like that in substance.

!
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- . Where was this conversation— about what part of
the premises ?

A. 1 somehow got it fixed in my head, near the spring
a distance from the house—a spring or a well or a running
stream or something; Mr, Ruckman spoke very highlv of
the water, and Mr. King drank some ofit—Dboth as to qual-
ity and quantity.

@ What then after that conversation that you Lave
just related—what next?

K, A. The conversation lasted a little longer; I recollect
that«Mr. Ruckman pointed out the lands which wereplain-
my visible, and right from there it rises from his house wp
to the Palisades, we saw quite a large tract of it; alter
some talk he invited us in to dine or take supper with him
and we did go in and had a supper there with Mr. Ruck-
man.

@ With Mrs. Ruckman ?

A. There was either one or two ladies there, I don’t
recollect, one I am certain, Mrs. Ruckman.

20 @ How long did you remain ?

A. We had our dinner or supper whatever it was, and
I think we shortly after left—immediately after.

Q. Was any bargain concluded that day ?

A. The bargain concluded was this far, that Dr. King
was to come up again within a day or two and see the land
more fully and close the bargain.

Q. After that did you hear, that the bargain had been
concluded ?

A. 1 did, sir.

30 @ Looking at your diary again, can you tell what date
that was that you heard it ?

A. [Looking at diary.] On the 14th of May.

®. And do you know what time of day it was—do you
remember ?

A. 1 think evening.

Q And from whom ?

A. Dr. King.

B Did yoti on that occasion see the contract ?

A. Dr. King showed it to me—1I did see it.

Q After that did you ever say anything to Mr. Ruck-
man about your commissions ?
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A. 1 did, sir, I asked him for my commissions in Jersey
City, I think, in April, 1869.

@ What did you say ?

A.  As near as I recollect the substance, I asked him if
it was not about time to pay me my commissions ; he said
then to me, if I put that claim in my schedule.

@ Before that time—that interview—had you been
discharged under the bankrupt law? -

A, Yes, before that time, I was discharged before May
Ist, 1868. - . -

@ You were over in Jersey City when this occurred ?

A 1 was.

' @ What doing ?

A If T recollect right, I was subpoenaed there in a
suit between Ruckman and King.

@ Had you been examined in that case ?

A. Yes, I recollect now, I had been examined before a
Master in Chancery.

@ Was Mr. Ruckman present at the examination?

A He was, sir.

@ Why was your claim for commissions postponed so
long in its demand as you have stated ?

A. I was a non-resident of the State of New Jersey, and
there were these litigations pending between Mr. Ruckman
and myself, and some how I had an idea in my head that
unless Mr. Ruckman was obliged to convey the lands to
Dr. King, that I could not recover, and I don’t know i fyou
(Mr. Parker) recollect, some time after that I had no paeans
toemploy counsel then, and some time after that I met
you (Mr. Parker) by accident in New York, and I men-
tioned this matter to you, and from the conversation I had
withyou I made up my mind to bring the action, and it
was brought within a few days after.

Mr. Parker:

I gave the other side notice to produce a letter written
by Bergholz to Ruckman.

Mr. Yanatta:

10

20

30

40



58

We have no such letter ; I don’t recollect ever seeing or
hearing of such a letter.

Notice to produce the letter is admitted.

@. (Showing witness letter book.) Is this your letter
book?

A. Yes, it is a letter press book,

@. (Calling witness’ attention to letter.) Did you sign
10 that letter to Mr. Ruckman ?

A. Yes.

@. (Showing witness a paper.) Is this the reply to it?

A. Yes, it is dated November 6, 1869.

Plaintiff’s counsel reads the letter in the letter press
book purporting to be a letter written to Mr. Ruckman,
dated November —, 1869.

@. Do you know anything about Mr. Ruckman’s kand-
20 writing—did you ever see him write ?

. Yes.

Do you believe this to be his handwriting ?

I know it to be.

Did you receive it by mail from him ?

Yes—I saw a number of letters written by him.

ok

s

Plaintiff’s counsel reads the letter dated Closter, Bergen
county) New dJersey, November 9th, 1869, to William B
Bergholz. Signed El. Ruckman.

30
*Cross-examination,

By Mr. Yanatta :

@ You have ceased keeping copies of your letters,
have you ?
A. No, sir.
Q. Have you continued it constantly since 1869 ?
"A. Yes; I keep copies of my letters still.

40 @. You have got another book, haven’t you ?
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A. T have got several copy books.

@ This seems not to have been used except foi one or
two letters, besides this, since the one purporting to be
written to Mr. Euckman, there are but two letters, I be-
lieve, after that date ?

A. Then I went away to Texas and Arkansas.

@ Since that time you haven’t kept copies of letters.

A. Yes, I did.

@ Why did you get a new copy book when you had so
much blank paper left in this ? 10

A. T got plenty of new books ; in this book I see there
is chiefly a correspondence of one railroad; I see the cor-
respondence is chiefly of one railroad, where I was chief of
construction. ;

@ Is that the reason you put this letter of Kuckman’s
inthere ?

A. I don’t know.

@ You stated you was well acquainted with Mr.
Euckman’s handwriting ?

A Yes. 20

@ When did you see him write, and where ?

A. 1 saw several parties—at least two came to my
office with letters written by Mr. Euckman.

@ When and where did you see Mr. Euckman write ?

A. T have seen his letters.

Q Did you ever see him- write, and if so, when and
where ?

A. T don’t recollect that I ever saw him in the act of

@ Then you say that some parties brought letters to 30
your office ?

A Came to my office with letters written by Mr. Euek-
men

@ How do you know they were written by Mr. Euck-
man? o0 1

A. They said so, and the contents convinced me.
I @ The parties that brought the letters stated they were
M. Ruckman’s ?

A Yes, and I knew they were by the contents and! by
the writing. 40
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@. Although you have never seen him write ?

+ A. I have seen his.writing, but I never sa% him in the
act of writing.

@ Who were these parties that produced the letters
there and told you they were from Ruckman ?

A. One was Charles Rehwoldt who came to me twice
with letters of Mr. Ruckman, in which Mr. Ruckman was
to pay him so much money if he would come into the case
and be a witness for him.

10 @ Who was Mr. Rehwoldt ?

A. He was a witness of Mr. Ruckman’s in this case.

Q. In the Chancery case ?

A. No, I think not—just in this case.

Q. In this suit?

A. Yes, in this suit; in the suit between Mr. Ruckman
and myself—this particular suit.

Q. He was not a witness ever sworn in this case ?

A. Yes.

®@. Who was the other party that broughtletterstoyou

20 saying they were Mr. Ruckman’s ?

A. The other party, I don’t know their names—a
stranger.

@ He said it was Mr Ruckman’s ?

A. I know it was Mr. Ruckman’s.

@ When was that ?

A. That was about the time when Mr. Rehwoldt came
to me; I have seen a,number of letters! of Mr. Ruckman’s.

@ When did you first go into the employ of the West
Shore Railroad Co. ?

30 A. 1 thinkin 1867; I don’t recollect the time of the
year.

Q. Tell as nearly as you can ?

A. I cannot.
@ Was the line of that railroad located before you

went into their employ or while you were in their employ ?
A. While I was in their employ—it was a new com-
pany.
@. Did you assist in the location of the route ?
A. 1 was not an assistant; consulting engineers dont

4Qgo into the field and do field work.
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@ What I want to know is whether while you were in
theemploy of that company, you went along the route of
theroad and located it on the ground ?

A T did

@ Did you traverse the route several times ?

A 1 believe so.

®Q You were pretty well acquainted with its location
a the ground were you not?

A Yes, to some extent.

@ And the route lay across Mr. Euckman’s land, in
didrit it ? [ '

A Not of the West Shore road, no, sir.

@ This West Shore road didn’t run across his lands ?

A No, sir.

@ Didn’t touch his lands ?

A Yes, I beg your pardon, it went right on the river
fiart close on shore, yes, sir.

@ Then you were on Mr. Euckman’s land several
times, were you not ?

A Yes. 20

® Were you on that land and acquainted with it be-
faeyou saw Mr. Euckman at President Thompson’s office ?

A Iknew, no, I do i’t know as I knew it belonged to
M: Ruckman.

@ Had you been on that ground that turnedout to be-
longto Mr. Euckman ?

A Yes.

@ Prior to your knowing Mr. Euckman ?

A Yes. n

@ Seldom or often ? 30

A 1 suppose, certainly once or twice.

Q{) Your office was in the same room with the Pregi-

A It was.

@ All the while you were in their employ ?
A« All the while.

@ How large was the room ?
,A T should say 10" by 18.

@ Were your desks near to each other—the President’s

aesk and yours ?
40
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A. No, sir, in tha extreme corners.

@ Were there any other persons having desks in that
room ?

A. No, sir.

Q. About what time did Mr. Ruckman first make kis
appearance at that office ?

A. As near as I recollect about January, 1868.

@ Did he come to see you on that occasion ?

A. The first time he came there ?

10 @ Yes?

A. He came to see Mr. Thompson.

@. Did you hear the conversation between him and Mr.
Thompson on that occasion ?

A. T c”d not.
®. Or any part ofit ?
A. No, sir.

Q. After he had gone did Mr. Thompson tell you the
Substance of the interview between him and Mr. Ruckman?
A. He did not.
20 @ Mr. Ruckman called at the same office to see M.
Thompson after that, didn’t he ?
A. lie called there a number of times, yes, sir.
@. And times not far apart ?
A. Not very far apart.
@. Did you learn what his business with Mr. Thomp-
son was ?
A. I knew what Mr. Thompson was to do.
@ Did you know what the business between Mr.
Ruckman and Mr, Thompson was that brought Mr. Ruck-
30 man to that office ?
A. 1 knew at the latter part— subsequently.
Q. At what time did you first learn what that business
was ?
A. T think the latter part of February or beginning of
March—it must have been February.
Q. Who did you learn it from ?
A. From the Directors.
@. What was that business as you understood it ?
A. Mr. Thompson suggested a scheme by which the
40 Directors in this road should purchase these lands, and by
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some means or other he was to raise $100,000 ; I believe
that is the amount—between 20 and $100,000 for Mr.
Ruckman ?

@ And how much land were they proposing to buy of

M. Ruckman ?
I A T believe all he had.

@ And how much was that understood to be ?
I A Between 1,500 and 2,000 acres.

Q And did you understand at what price it was to be
sold? -

A It was stated to us by Mr. Thompson at $225.

@ How much of that was to be paid down in cash.

A I knew there was no cash to be paid.

@ What was the talk as to the amount Mr. Ruckman
wanted ?

A 1 think Mr. Ruckman wanted $20,000.

Wasn’t it $100,000 down ?

A 1 think it was 20—I think Mr. Thompson sta-
ted to the Board that Mr. Ruckman was anxious for
i12)000, and for the balance, he was to be one of the par- 20
‘ties—something of that kind—he wanted $20,000 first.

@ Didn’t you state on the other trial that the amount
o cash down that Mr. Ruckman was asking for was
$100,000.

A It was $20,000.

®@ My question was whether you stated anything upon
[thet subject on the other trial ?
| + I think T stated on the other trial between 20
b $100000, but my recollection is that when the scheme
pasfirst proposed all he wanted was $20,000. 30

(> Was not the scheme talked of between you and Mr.
Thompson a scheme for the sale by Mr. Ruckman and

6 purchase by Mr. Thompson and his associate of 1,000 '
aaesof land?

A T only remember that Mr. Thompson laid a scheme

core thegentlemen by which the whole of Mr. Ruckman’s

a&, etween 1,500 and 2,000 acres, were to be put in at

ad MI(B an<’ A r- Ruckman wanted $20,000,
0 was he one of the parties.

ghea 9 ~ m  WaS Ruckman to have m the 40
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A. At that time I never knew, nor anybody else, except
Mr. Thompson.

@ Wasn’t it the understanding, as you learned it
there, that Mr. Ruckman in that scheme was to havea
majority of the interest ?

A. I don’t recollect.

@. Did the scheme involve any location of any depotl
or depots on Mr. Ruckman’s land?

A. I don’t recollect what the scheme involved.

@°* Was not the offer which Mr. Ruckman made tol
them of $225 an acre predicated upon his having a major-1
ity of interest in the enterprise, and having a depot or de-
pots located on this land ?

A. I don’t know anything about what Mr. Ruckman arl
Mr. Thompson predicated—1I merely know the facts whichI
I learned in the Board—that is all.

@. If the scheme was carried out, were you to take anl
interest in it ?

A. I believe I was.

@ To what extent ?

A+ T don’t know.

@ What extent was talked of?

A. It was nothing talked of; it was simply a scheme of I
Mr. Thompson, which was laid before the gentlemen, and!
nobody believed or thought of carrying it out.

@. But they talked about it, didn’t they ?

A. Mr. Thompson laid it before them ; Mr. Thompson I
was anxious to carry it through for Mr. Ruckman, but M1
Thompson had no money, and those who had it would not I
risk a dollar.

Q. There was nothing said about you being a member I
of the association ?

A. There was not; Mr. Thompson simply got up thatl
scheme, and wanted all the Directors to participate init I
and if it had been done—myself being one of the Directors!
—that is the reason I said I supposed I would have been!
one of the parties; I was a Director of the road at thel
time.

@. That scheme continued under consideration with I
those gentlemen till this agreement was made with Kmg>
did it not ?



A I think not.

@ When was it abandoned, if ait all ?

A I don’t know as it was ever seriously considered.

@ Was it not terminated by the contract between
King and Euckmau ?
. A It was not.

@ Was it talked of between the parties after that ?
v A No, sir. Lo

0. Didn’t Mr. Thompson, the President of the road,
and the Directors of the road, or some of them, find fault If)
with you for having gone behind their backs and bought
this property yourself, together with King, jto their disad-
vantage ?

A The Directors of the real—

[Interrupted |

@ Please answer the question ?
A The Directors of the .road never intended—

20
[Interrupted.]

Q@ Answer the question ; didn’t Mr. Thompson, the
President of the road, and the Directors of the road, or
sone of them, find fault with you for having gone behind
their backs and bought this property yourself, together
with King, to their disadvantage.

A Notthat I know.

@ Didn’t some of them make that complaint to you
yourself ? . JO

A Not that si know; I don’t see what right they had
to complain.

@ You were soon after that discharged fromthe em-
ployment ofthat. Company, were you not?

A T never was discharged in my life-from any office I
hdd

@ When did you leave the service of thatrCompany ?

A+ I resigned September, 1868.

v- My question is when you quit Abe service of that

Company? &q
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A. I answer I resigned in September, 1868.

@ That don’t answer the question ?

A. 1 left their service when I resigned to take a better
position.

@ Hadn’tyou ceased to do any service for them a con-
siderable time prior to your resignation ?

A. There was nothing to do ; I was their consulting
engineer—they had no money.

@. How long before you sent in your resignation that

JO you ceased to have anything to do ?

A. The real soul of that Company, who had the mean's
and did the construction, was the New York and Fort Lee,
and that Company was taken away from this and moved to
33 Broad street, and of that Company I was chief engineer;
they had money to pay and money to do work with, and
this Company was absorbed by this, and it was simply
kept alive as an organization.

@ When did you cease to do any service—any work or
labor as consulting engineer for the New York and West

20 Shore Railroad ?

A. When I resigned.

®. You say there had been nothing for you to do?

A. Still T had my position, and my desk was there, and
I went there.

@ My question is when you last did any work for that
Company ?

A. I cannot answer that.

@ You got an interest in this land of Ruckman’s, did
you not ?

30 A. Havel any?
@ I asked you whether you didn’t get an interest in
the land that Ruckman sold ?
Yes, in August, 1868.
And it was conveyed or assigned to you ?
To four of ns—yes.
When did you get your interest?
In August, 1868.
By a written paper ?
It is on record, yes, sir.
You sold it out afterwards, did you not?

Srokro>on

40



67

A 1 did.

Y When?

A. After the decree of the Court confirmed the lands to
Mr. King.

@ Cannot you give the date ?

A. 1 cannot.
¢ About when was it ?
A. 1 think it was in 1871.
@ Who did you assign it to ?
A To Mr. Randolph Raymond, of New York. 10
@ For how much ?

Plaintiff’s counsel objects to the question as irrelevant.
Mr Yanatta :
We desire to show the extent and value of his interest;

the price for which that interest sold will show, to some
extent, his interest.

20
M. Parker:
The paper will show the extent of the interest.
M. Yanatta :

The paper will not show the extent; it may show a con-
sideration, but papers don’t always show the value of an
estate.

30

The Court'.

The extent of the interest, it don’t occur to me, bears
materially upon the question in any way; so long as it is

shown that he had an interest the extent of it is imma-
terial.

M. Parker :

It is not a cross-examination at all. 40
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Mr. Vanatta :

We have a right to use it on the credibility of this wit-
ness’ testimony. If I can show by him that he got from
Benjamin W. King, in August, 1868, a conveyance of a
one-fifth interest in 1,500 or 2,000 acres of this land, for
which he paid to King nothing, and which three nonths
afterwards he sold for $20,000 cash. I want this jury to
decide whether that $20,HO0 gift was made out of pure sm
pie benevolence, or whether it was made in execution of
an agreement existing between this man King at t! e tine
the contract was made with Ruckman. It is to the pont
of whether he was not one of the original parties in the en
terprise ; the weight of it is for the jury, and it s compe-
tent to go to the jury, and it is offered in that point of
view.

(Plaintiff objects to the offer of the defendant.)

m  Court :

I will allow the defendant to ask the value of his interest
at the time he -got this assignment—if he knows the value
of that interest at the time he got it from Mr. King, and I
overrule the question as propounded at this stage of the
case.

Defendant prays an exception to the jCourt overruling
the question as asked, and prays that his exception may
be sealed, and it is sealed accordingly.

'ALFRED REED,
Jm. Slip. Ot

@ Mr. King had agreed to transfer an interest in this
land or an interest in this agreement to you before August,
1868, had he not ?

A. He assigned to me in August the same as he did to
the others.
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I @ Buthadn’t he agreed before that time that he would
make an assignment to you ?

I A He had promised—yes, sir.

I @ How long before he actually made it ?

A Idon’t recollect how long before ; I only recollect
the assignment when it was made—when he assigned to
the four of us.

I @ But he promised to make the assignment a good
[while before lie did make it, didn’t lie ?

A He promised to make the assignment to me on the
hame terms as he did to the others.

I @ You cannot tell the time when he made that prom-
ise to you, I suppose ?

I A I think some time in June or July it first was
[spoke of.

| @ What time in June?

| A I think about the latter part—middle or latter part
[of June.

I @ Was it not In May, 1668f

I A It was not.

[ @ Didn’t you say on the other trial that it was in May
[or June ?

I A Tdon’trecollect what 1 srid on the other trial.

| @ Do 3ou remember on the othe/ trial testimony like
phis. “@ Bid you get an interest in it? A. I did.
[“Q When? A~ 1 believe I did in the latter part of
r May or early in June. . How did you get it? A. I
“will correct that ; what I meant by that was some inter-
rest from Dr. King. @ What amount of interest? A.
I“One-filth. @ What were you to give for that? A.
[“Nothing ; I had nothing to give.” Did you testify to that
an the former trial ?

A If it appears so there.

- Wasthat statement that you got this promise from
|lhmin the latter part of May or June correct at the time
you stated it?

A ffou say I stated from May or June— whatever state-
ment! made there under oath I recollected so at the time.

'$e in the latter part of June?

10

20

30

A What statement >l made under oath I no doubt recol- I

B it so at the time.
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@. Can you fix the date in May when he promised to
assign you an interest in the land if it was in May ?

A. I don’t know if I could fix it positively.

@ Can you now "

A. 1 don’t know if it appears in my memorandum
book.

@. Can you from your memory ?

A. From memory it strikes me nowlit was in June.

@ Why do you think it was in June instead of May?

10 A. Because I believe that Mr. King did promise thet,
as I recollect now, in my house in Hoboken, and I recdl-
lect it was very warm weather; I think I was sitting at
on the ba cony with my wife.

®Q You stated that you gave nothing for it, and youj
had nothing to give?

A. 1 mean I gave no cash for it.

@ Did you ever pay him any money for it ?

A. I was to piy the same as Mr. Donaldson, and alltbo
other gentlemen did ; the paper states exactly what I was

20 to do.

@. Did you ever pay him anything for it ?

A. T did not pay him cash for it.

@ Did you ever give any note or bond or mortgage

v for it ?

A. 1 was to pay the same as the others did— the paper
shows ; I said before I paid no cash for it.

@ My question is whether you gave any note, bond al
mortgage, agreeing to pay anything for it ?

A. 1 agreed to pay for it.

30 Q. Did you give a note ?

A. No, sir.

Q. Did you give a bond ?

A. Yes, that bond that is in.that paper, I gave my bond
to pay one-fifth, whatever way it come, same as the other
gentlemen ; you will find it in the paper, it was signed,
sealed and witnessed by me.

@f On the other trial did you say, or was this question
put to you, and did you make this answer ? “ . What was
“ he to give you the one-fifth interest for ? A. For services:

40 “ 1 could render ; I then had influence with the Westches-
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{“ter and Fort Lee road, and some other influences of still
“more importance to them.” Did you swear to that on
[theother trial ?

I A Ifit appears so there.

I @ Do you recollect whether you did or not ?

| A I don’t recollect because it has been so long ago I
[dorit recollect, but everything I was to give for it and pav
forit, is all in that bond.

I @ But you never did pay anything?

I A Because I sold it.

I @ You never did pay anything for it ?

I A 1Idid not, but I ageed to.

I @ And that agreement is contained in the assignment
I A Yes.

I @ But you gave no note for that ?

I A The paper is the bond, it was signed, sealed and wit-

I @ That is the only paper you signed ?
I A That is the only paper I signed.
. Apart from that you never paid anything?
Id. No, sir.
I @ Why did you say on the other trial that all you was
mogive was the'services you could render?
I A It was the motive the gentlemen had in letting me
Jcomein with them on the same terms with them, but I was
[topay the same amount of money they did—to do the
Isane as they did—do every act that they did perform.
I G Did you testify this on the other trial : “ @ What
I were you to give for it ? A. Nothing ; I had nothing to
I§lve @ What was he to give you one-flfth interest
| for? A. For services I could render ; I then had influ-
ence with the Westchester and Fort Lee Road, and some
other influences of still more importance to them ? A.
,,NM N ewa@ to sell that land to the R. R. Co. A, .No,
Sr. @ What was your influence in the Railroad Co.
| worth to him? A. It would have been this, if that
I Railroad Co. had had the money to build that railroad,
[*20d I had been the chiefengineer, or consulting engineer,
the way I knew the Directors, I certainly could have in-
uenced location of depots and stations. @ He was

10

20

30

40



10

20

80

40

“ going to give yon one-fifth of the property for your ih-
“ fluence in the location of the depots and stations. A
“Yes,.and for my services in another direction which i
“ don’t,wish to mention here. . You were to locate the
“ depots and stations to the interest of the railroad or the
“interest of the land ? A. The interest of the land. @
“ It was the understanding that you were to make the rail-
road interests subservient to the interests of theland? A
I suppose s0.” Did you swear to that on the other trial ?
A. 1 don’t recollect if I did sweat to it.

@ At the time you got that assignment and before you
got it, wasn’t it distinctly understood that you were to pay
no money 'out any time for that one-fifth interest ?

A. It was distinctly understood that I was to jpay just
the same in money and otherwise as the President of the
Bank of North America, and the paper stated so.

@ Why7did you on the other trial put the considera-
tion entirely as it is put here ?

A. If that is properly read I have no doubt it will be
explained this way, on account of the strength of my po-
sition and my influence, those gentlemen allowed me to
in as one cf the party.

@ You said you was not to give anything ?

A. 1 was not to give anything outside of that paper.

«

«

Mr. Parker :

Not for the privilege of coming in?

A. No, but the amount of money to be paid and how to
pay it, everything was in there and-I bound-myself by that
paper.

Q. At that time you had no money, bad you ?

A. Not much.

@ You had been discharged as a bankrupt at wbat
time?

A. On the 12th of May, 1868.

Q. Twelve days before this agreement with Ruckmau
was made ?

A. Yes.

Are you sure of the date ?



73

Yes.

How do you fix the date ?

I recollect it.

Have you your discharge papers ?

Yes.

Can you bring it here to-morrow ?

Yes, 1 can ; I am positive, May 1st, 1868.

Q You didn’t come out-of the Bankrupt Court with
much money ?

A. No, sir, my property was all taken by creditors. 10

Q Then you didn tundertake to pay for thisinterest in
the 1,500 acres of land at that time, did you ? .

A. That is the reason I said I paid no money ; it was
understood that if a payment was to be made of $50,000,
Ir. Donaldsop, the President of the Bank of North Amer-
ica, paid the whole, and my portion would be $10,000, and
when there was profits to be divided T would not get any
of the profits till my $1'),000 was paid back with" interest.

Q But you did bind yourself to pay the amount ?

A I did bind myself just the same- -there was no dis- 20
tinction.

Q Wasn’'t the agreement that Mr. Donaldson should
first pay himself out of the money realized ?

A 1 don trecollect ; if you show me thé paper that will
specify everything that had to be done.

@ I want to know whether that paper tells the truth ?

A. Yes, it does tell the truth.

Q Then I want to know why you gave this testimony
°n the other trial ?

In that testimony I meant that these gentlemen, on 30
account of influence and position, let me become one of

e our parties interested ; I was one of the four to which

m "8 assigned in August; he made four assignments.

V- You mean by letting you in—that 1is, letting you
hawe title to one-fifth ?

1 They didn’t give me title to one-fifth; the thing was
carried out as a whole. » va - 1v: BKI1 ,

P >0

letting you in was giving you an assignment of
one-filth interest ?

]tgﬁe sanlnedégut}geliraged interest till I had paid the money, 40
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@ You are sure of that?

A. Yes; you find it so in the papers—everything is
specified in the paper ; I recollect nothing outside of the
paper.

@ Who did pay what money was paid?

A. I think Mr. Donaldson.

®. How long had you )snown Dr. King before this con-
tract was made ?

A. 1 believe several years.
10 @- Was he your family physician ?
A. He was.
Q. And had been how long?
A. For some time ; I don’t recollect how long.
@ You saw him often ?
A. Not Very often.
@ When did you first speak to him about this land?
A. T think I first spoke to him in April.
@ What time in April ?
A .’ I don’t think before the middle of April.
20 @. You spoke to him about it before you and he went

up the river together, didn’t you ?

A. Yes.

@ You and he went up the river together with a view
of viewing this land from the rivet ?

A. No, sir, I showed him where our line run ; I went
up the river to show him where the railroad run.

@. Is that all?

A. And to point out the lands all along the line.

@ You pointed out this land to him, did you ?

30 A. 1 did.

@ And for what purpose did you point it out to him *

A. 1 suppose for the purpose of effecting a sale with
him.

@ Did you talk to him about his buying it at that
time ?

A. T think uot; I think I took the preliminary steps to
call his attention to it.

Q. Did you tell him it was for sale?

A, 1 told him it was in my hands for sale, yes sir.

40 Q. Did you tell him what it could be bought for ?
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I don’t think I did at that first time.

Did he ask you who it belonged to ?

I don’t recollect whether he did or not.

Had he any interest in that railroad ?

No, sir.

Had you learned before that that he wanted to buy
land, before you and he went up the river ?

A. I don’t know whether before that or immediately
after that.

@ Was the railroad built at that time along there? 10

A. No, sir, it was not built through Ruckman’s land.

@ There was no railroad there that he could see from
the boat, was there ?

A. Yes, I was then constructing the road from Hobo-
ken towards Fort Lee ; I was grading and building the
bridges and trestle work.

@ Didn’t you ask him to go up the river on that occa-
sionto look at this land from the river?

A. I believe I did" to show him the line of the road and
point out the lands. 20

Q@ Did you and he get off the boat and go on this
land ?

A Tdon't remember; I believe not.

oo

@ What kind of a*boat were you on ?

A 1 think it was one of the excursion boats.

@ Chartered for that purpose ?

A Not chartered by us for that purpose.

@ Where did you get off the boat ?

A. 1 think it was some point above Nyack—somewhere
above there—and came back with the boat. 30

@ You were not on this land of Mr. Ruckman’s ?

A. No, sir; we were on the river.

@ He didn’t ask you what it could be bought for ?

A. T think not at the time that I can recollect.

@ How soon afterwards did he ?

d. Within a few days probably.

@ What did you tell him ?

A $275; I never spoke to him about any price less

than $275.
@ What did he say to that? 40
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A. He said if the lands were as I stated he would like
to see and he might buy it.
Did you describe it to him truly ?
Yes, whatever I told him was correct.
He though that was a fair price ?
Yes, sir.
What did he say about his willingness to take it?
He said he wanted to see it first.
You “nd he went up the river in March ?
No, in April—after the middle of April.
You say you went up on the 19th of April, and a
few days after that you told him what the price was?
¢ A. Yes.

@. And then he thought it must be worth that if it was
as you described it ?

A. He didn’t say it must be worth that; he thought if
it was as I described it, it would be a fair price.

10

DPOED oD

@  Then you went to see Mr. Buckman ?

A. Yes.

20 @' And that was on the 7th of May when you told him
that you must have more commission ?

A. No, sir, I stated to him before, about the middle of
April, on the 7th of May I made an appointment, about the
middle of April I think I stated.

@. You said that on the 6th of May he agreed to pay
double commissions, and on the 7th Dr. King said that he
would give $275 ; now what I want to know is whether at
the time when you say that Buckman agreed to give you
double commissions, whether you told him that you had

30 found a customer who had expressed a willingness to give
$275 an acre for this land ?

A. I believe in my testimony I did not state as you
state it now ; I said about the middle of April: Mr. 'Buck-
man agreed to pay me double commissions, and on the 6th
or 7th I called on Mr. Buckman, and he came to me and I
stated I had a purchaser for this land who would pay that
price and made an appointment, and then he said he would
be at home the 8th or 9th.

®. You certainly did state that it was on the 6th of

40 May that Mr. Buckman agreed to pay double commissions ?
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A That is right.

@ Then he agreed to that twice did he ?

A Yes. ;

[  You have never heretofore stated more than one oc-
jcasion when he agreed to it, have you ?

A. Please repeat your question ?

@ Did you ever before this minute pretend that you
ever had more than one talk with him when he said he
[would pay you double commission ?

I A 1 don’trecollect what I stated before.

@ Isn’t this the first time you ever stated it in the
presence of anybody that there was two talks about double
[commissions?

A I never had»this diary to use before that day; I
haverit seen this book, I don’t know for how many years ;
Thad it on the other trial; I got it from the hotel that

night and gaye it to Mr. Parker the next morning and
haven't seen it since.

[ME. Parker :

That book was brought here at the end of the last trial
|f. UBd Partla%> and attempted to be used further, but

H B H and “eluded. I didn’the >of the existence of
hat book till late in that trial, and then the book was re-
umed to Mr. Bergholz who gave it to me sometime after
that trial again, I telling him that I thought he had better
gtve me that book and I would hold it.

Witress :

1thought I gave it to you at that time.

M Yanatta: ;

m B here in the latter Part of the ‘rial while
H I frgil0 z was D  accessible to the witness stand, be-

1eficsh VWG t0 tbe witness stand and used that book to
H H I memory in connection with the subject of the

10

20

30

the g°‘ “he Pr°miSe °f ‘he ir'tereStmSt WaShere 40
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@ My question was whether before this afternoon you
ever testified in this case to ever having had two conversa-
tions with Mr. Ruckman about double commissions ?

A. 1 don’t know if I did or not, I don’t recollect of tes-
tifying to it before.

Q. Why, if King had expressed to ybu an opinion that!
the land was worth $275 an acre after you had been em
ployed as Ruckman’s agent, why didn’t you tell himd
that fact instead of keeping it to yourself and trying to use

10 it to double your commissions?

A. 1 testified that I never asked Mr. King any other

price except $275, and I stated to Mr. Ruekman thatI had
*found a purchaser at $275, and made an appointment tg
introduce him.

@. That was, you say, after you got the bargain giving
you doubla commissions ?

A. When I first asked Mr. Ruckman for double com
missions Mr. King had not agreed to pay $275.

Q. Why, if you made an agreement with Mr. Ruckman

20 in April to give you double commissions—why did you
make another agreement to the same effect on the 6h
of May.

A. 1 suppose I simply recalled it, I didn’t make an
other agreement.

@ Where was that agreement made in May, at whatj
place was it made ?

A. At 20 Nassau street.

@ What room ?

A. 1 think it was made in the hall.

30 Q. All these talks were in the hall ?

A. Yes, Mr. Ruckman always came out after I wen|
out, somehow seemed to take pains to meet meinthehalj
I don’t know, he probably didn’t want Thompson to know
of it.

@. He didn’t talk to you of it in the office ?

A. No, sir.

Adjourned for the day.



New Jersey Supreme Court.

William E. Bergholz
10
vs.
Elisha Euokman.
W ednesday Morning,ApI‘ﬂ 21, 1875
Second Day’s Proceedings.
20

William B. Bergholz, cross-examination continued :

By Mr. Yanatta :

@ I would like to ascertain more fully and more defi-
nitely what consideration you gave, or agreed to give, for
toeassignment of one-fifth interest in the contract between
King and Euckman, and for that purpose I want to call
your attention to testimony on previous occasions. I have
already read to you and drawn your attention to what is gn
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on page 38 of this printed book of the last trial; I read it
to you yesterday ; I want to call your attention to it so &
to get your attention -fixed upon the matter. You were
asked what amount of interest, and you said one-fifth, and
that you were to give nothing for it—you had nothing to
give. You were asked, “ What was he to give you one-,
“ fifth interest for ?” and your answer was, “ for services I
“ could render; I.then had influence with the Westchester
and Fort Lee Bailroad, and some more influence of still
10 “ more importance to them.” That, you stated yesterday,
you supposed you had testified to on the former trial, did
you not ?
A. 1 suppose so; you said so; I didn’t see the book
you were reading from.
Q. I want to ask you whether you didn’t also testify on
that occasion—you were asked this question : “ @ That
“ promise was followed up by some assignment ? A. Some-
time in August I believe—perhaps the latter part of July

«

“

an assignment was made by King to various parties in
20 “ Wlithrg. @. Where is that assignment now ? A. I don’t
know, I had it, but where it is now I don’t know. @
“ Did you record it ? A. I didn’t—in fact I knew nothing
about recording. . What diet you do with your in-
terest? A. I sold it to A. Baymond. @ For how
“ much? A. $20,00:). @ Did you get the money? A. 1
did.” - Did you so testify on the former trial ?

A. It appears so on my cross-examination— [refers to

page 39, printed book. )
Q. Well, what is your memory about having said so?

3Q A. 1 see it appears so under my cross-examination.

D

Do you remember to have so testified?
A. AllI can say that it appears so there.
Q. Is it true as it stands there ?

A. If that is my testimony it is true.

Mr. Parker :

I was engaged in answering a telegram when the last few
questions were, put, and 1 want to object to them.;.. It'18
4q another way of getting in what was objected to yesterday,
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and I move to overrule so much of that question and
answer as 1s embraced on page 39, after and including the
question, “ For how much,” and to the word “ Eecess,” up-
anthe ground that the evidence is improper and irrelevant,
and those grounds were argued yesterday, and so the Court

puled.

\In° Court:
I overrule that. 10

Defendant’s counsel prays an exception to the ruling of
ke Court overruling said evidence, and prays that his
exception may be sealed, and it is sealed accordingly.

ALFEED EEED,

Jus. Sup. Gt.

@ On the former trial were these questions put to you
ad these answers given by youi “ @ The consideration 20
r foryour one-fifth was your professional services and the
“location of the stations ? A. I could not say that I could
I;liave power to influence that. . That was the consid-
“eration—the power you could exert? A. Yes.” Did
youtestify so on the former trial ?

A 1 don’t recollect about what I testified to; if you
kill let me see the book I will answer that question.

i\ Parker :
30

Itisin the book; he has read it correctly from the book.

Witress <

[Looking at book.J Yes, it says so here.
@ I know it says so there ; my question was whether

yousaid so on the other trial ?
m L T did.

| @ I want to ask you whether the questions I now read, *
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and the answers thereto, were put to you and answered by
you in this way : “ @. Tell us what you gave—everything
“ that you gave for that one-fifth interest in that contract—
“ the consideration ? A. I didn’t give any money consid-
eration. . What was the consideration ? A. The con-
“ sideration was specified in the assignment which was
made to me in August, whatever that was, I don’t recol-
“lect. @ Is that the best you can tell us as to what you
“ gave for your interest in it? A. That is the only way

143

XO “ positive I can tell; any consideration I was to give or
“ have given is contained in the assignment.” Did you
testify in that way on the trial ?

A. T did, sir.

@ Now, I want to ask you whether you were sworn as
a witness, in the suit in Chancery between King and Ruck-
man?

A. Yes; in Jersey City, before a Master ; I don’t recol-
lect his name; I was sworn there in the suit between Ruck-
man and King.

20 @+ In that suit did you testify as I will now read to
you : “I am a civil engineer by profession, and am prac-
“ ticed in landscape gardening, and was at that time con-

“ nected with the New York and Fort Lee Railroad Com-

“ pany, and believing that my professional services and my

influence with said Railroad Company would be of great

“Dbenefit to the owners of that tract of land for which 1

“ asked of King to make me one of the parties interested,

to which King finally agreed to see the parties, and givej

«

«

«

me one-fifth interest for my professional skill ”*-did you
30 so testify on that occasion ?

A. 1 did, as it appears in the book.

@. Now, after the contract was made between King and;
Ruckman what, if anything, did you do on that piece of
ground— this tract that was bought of Ruckman ?

A. I don’t recollect doing anything on that piece o
ground.

Q. Did you locate any stations on it?
A. Not that I recollect.
Q. Did you lay out any gardens—make ftny an

40 scapes?



A We don’t make landscapes on the ground.

@ Did you do anything in that behalf ?

A. I never made any landscapes; I don’t know what
youmean by that.

@ Did you try to adorn the face of the earth in a place
that you would call a landscape ?

A I never called that place a landscape.

@ In what way were you to exert your professional
skill ou the place ?

A On the place itself I made no exertion. 10

@ Was it expected that you should at the time you got
thet assignment ?
At the time in August I got the assignment—yes,

What were you expected to do on that place ?
It was to be laid out inroads and drives and so on.
Did you ever lay out any roads on it ?
No, sir.
Ever lay out any drives on it ?
No, sir; the intentions were never carried out. 20
You did nothing on the property ?
I stated before I did nothing on the property that I
know of.

@ What did you do in payment of that assignment
elsewhere than on the property ?

>@>,@>@>@%'>

Witness:

Please repeat your question.
30

@ Did you do anything in the way of payment for that
assignment—render any services anywhere ?

A TIrendered all the services asked of me by the Di-
Tectors. ! !

@ And what were they ?

A T don’t recollect now.

@ Were you asked to render any ?
A 1 was.

@ What were they ?

A* Making maps and plans of the property—how it 40
oould be laid out.
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@ Did you make maps ?

A. I made sketches.

Q. Did you make maps ?

A. 1 spent several thousand dollars for surveys; I em
ployed Mallory & Miller, of Jersey City, to do the survey-
ing for me under my direction, and the plans made are now
partly in their office and some with me.

@. Plans of this property ?

A. Yes, sir.

10 @' When was that done ?

A. 1 don’t recollect the time when—all I do recollect is
that it was done.

@ How soon after this contract was made ?

A. It was after I had the assignment—after August.

@ How long after that?

A. I don’t recollect.

@ Who made those maps in Jersey City ?

A. Mallory & Miller, surveyors, made them for me, and
on my direction.

20 @ When did they do that ?

A. 1 don’t recollect/

@ Did you pay them for doing it ?

A. No, sir. -

Q@ Who did ?

A. They are not paid yet.

®. You say it was done under your directions?

A. It was.

@ What do you mean by that ?

A. 1T was Chief Engineer of the party.

$0 @+ What party.

A. Of the owners of the land.

@ You say you spent a good many thousand dollars
iri surveys ?

A. Yes.

Q. Were those surveys on the Buckman property ?

A. Yes, sir.

@ Who made those surveys?

A. Mallory & Miller, City Surveyors of Jersey City,

Q. Have you ever paid them anything for doing the

40 surveys ?
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A! Their bill is not paid yet, so far as I know.
Q Did they render a bill to you for it ?

A. They did.

Q When?

A. 1 don’t recollect when ; they presented a bill to me
as Chief Engineer.

@ Did they present it as a bill for you to pay ?

A Yes.

Q As a bill against you ?

A. Against the owners of the land.

@ Now, it becomes quite important to know when that

bill was presented—can’t you give us some idea?

I cannot.

Was it a year ago ?

Oh, much longer.

How much longer ?

I don’t recollect.

How long after you got the assignment did Mallory

DO 0o

&Miller make these surveys ?

A I don’t recollect how soon after.

Q.. Was it within two years after that ?

A T can’t state.

Q@ Was it within three years after that?

A I could not fix the time; all I do know positive is
that they made it for me.

Q@ Was it before or after you assigned your interest to
Raymond ?

A 1 don’t recollect.

@ Have you been receiving any salary from the per-
sons interested in this land for being the Chief Engineer ?

A. No, sir.

@ Have you rendered any bills to them for your ser-
fices as Engineer ?

A No, sir.

@ Or made any demand on them for your services as
Engineer ?

A No, sir.

@ The parties interested in that land changed their
office did they not ?

A. I do not know.

10

20

80

40
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@ You don’t know ?

A. T don’t.

@. Never knew of these shares being assigned?

A. I don’t know to whom they assigned—I know to
whom I assigned.

®@. You don’t know who anybody else assigned to ?

A. No, sir.
@. Do you know who has the property now ?
A. 1 do not.

10 @ Didn’t know anything about it after you made your
assignment ?
A. 1 heard who had it, but I do 't know7positive.
@. Besides these surveys which Mallory & Miller made,
did you do anything else for the benefit of this property?
A. T tried to benefit it.
@  What did you do in that behalf?
A. 1 sent parties out there to prevent Mr. Ruckman
despoiling the trees.
. When was that?
20 A. 1 don’trecollect.
» @ Who did you send ?
A. Mr. Muir was one of the men I recollect now, the
gentleman who was here as a witness.
When did you send him ?
I don’t recollect.
What did you send him for ?
To prevent the destruction or cutting down of trees.
Did you ever send him out to stay there ?
I sent him to go now and then.
Where did he board while he was keeping watch?
I don’t know.
How long did he stay ?
I don’t know.

80

Did he stay an hour?

I don’t know.

Did he go at all ?

He told me he did go.

Who else besides Muir did you send ?
I don’t recollect the parties.

DO ORLRED

40 Can you name any one else ?
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I can’t.

How often did Muir go out there ?

I don’t know how often.

Did you pay Muir anything for that ?

I did.

How much ?

I don’t recollect.

Did you pay him more than once?

I have paid him several times.

For that ?

For that business,

You can’t tell how often he went there ?

No, sir.

Nor how long he stayed ?

I can’t.

Nor what he did ?

He went there and did what I sent him for, to pre-
vent the destruction or cutting down of trees and watch
what was done in that way.

Q@ To watch whom ?

A We were informed that Mr. Ruckman had parties
there cutting down trees, and we wanted him to go there
and prevent that, to see what was done.

@ Did he ever do anything in the way of stopping
anybody ?

A T don’t know what he did 51 know he was sent there
for that purpose; what effect it had I don’t know.

@ What else did you do in behalf of that property ?

A I don’t recollect anything else now at this moment.

@ On the former trial was these questions put to you
and these answers given by you : “ Tell us the reasons you
“advanced to him for letting you have an interest in it ?
“A. I was connected with these railroads and probably
"could be of great benefit to him and my services also as
“engineer, and then some other services I could render. Q.
"What were those services? A. Speaking of having
“some government institution there. . What did he
"say to that? A. Well, he said he had to see his asso-

ciates” Did you so testify on the former trial?

A It appears so here,

PP OoORPOPOPOROR OO
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Mr. Parker :
Answer yes or no, don’t consume time.

A. Yes.

@ Were these questions put to you: “ @ That in-
“ stitution was the navy yard wasn’tit? A. If I am not

m“ obliged to answer that I decline to answer. @ That
“ matter of having the navy yard there had been talked of
10 down in the railroad office? A. Not to my knowledge.

Q. Hadn t you talked with Thompson and those other
“ gentlemen about the possibility and probability of having
“ the navy yard located at this property ? A. [ believe
“ not, I believe that came to my knowledge sometime affcer-
“wards. . Wasn’t that the idea—that if you got control
“ of the property you would get the navy yard located there
“ could get the thing carried through without ad-
“ vancing any capital ? A. Not to rny knowledge.” Did
you so testify at the last trial ?

20 A. 1 did.

@ Did you ever do anything towards getting the navy
yard located on or near that property?

A. No.

Q. Did you get any assistance directly or indirectly
from the government to benefit this property?

A. No, sir.

@ You said something about having got a bill through
Congress, giving this railroad the right of way through
the public grounds at West Point—did you do so ?

80 A. 1 did.

Q. When did you do that?

A. I don’t recollect when.

@+ Was it before or after this contract had been made
with King ?

Am After.

@ About how Jong afterwards ?

A. I think I did not succeed in getting that from the
Secretary of War till sometime hi 1869, if I recollect right.

@ You mentioned in your evidence about having got

40 a bill passed through Congress—for what did you get a
bill passed through Congress ?
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A 1 had got a bill passed through Congress for the
railroad company, subject to the endorsement of the Secre-
tary of War and the General of the Army.

@ And that you think was done when ?

A Not till 1869,1 think.

@ Was that done at your expense or at the expense of
the railroad company ?

A. That was done at nobody’s expense it didn’t cost
any money to pass that bill.

Q Didn’t you use the bonds of the railroad company
mWashington ?

A 1 did not, sir.

@ Have you not testified that you did ?

A I don’t know as I have.

@ Were you sworn us a witness in the Marine Court
inNew York in an action brought by one Wheeler against
the West Shore Railroad Company in 1872?

A Yes, I recollect I was a witness on behalf of the
Company. .

@ Did you not testify in that case, that the bonds in
suit on that trial had been given by you to different Con-
gressiren in the City of Washington to procure the passage
of this bill to let the railroad go through the public land at
West Point ?

A T believe not.

® Are you sure you did not ?

A It is hardly possible that I did.

Q@ Eh?

A That is hardly possible that I made such a state-
ment.

@* What is your best recollection upon the subject ?

A My best recollection is that I never gave a bond to
aCongressman in my life.

@ What did you testify to there ?

I don’t recollect; 1 recollect distinctly I was a wit-
Dssin a suit in behalf of the Company—1I don’t recollect
against whom.

@ Did Wheeler’s counsel ask you what had been given

those bonds, or how and for what they had been ob-
tained.
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i And didn’t you refuse to answer the question ?
A. 1 don’t recollect.
@+ And didn’t the Judge tell you you must answer
him ?
A. 1 don’t recollect.
Q@ Did you not on that occasion, aftej' the Judge had
directed you to answer, testify in this wise : “ Yes, I gave
“ those bonds to influence legislation. You see the Com-
10 “ Pany wanted to get a bill passed by Congress granting to
“ the Company the right of way to West Point. I was to
£ Washington to see about the matter, and procured a
“ good many Congressmen a certain amount of these
“ bonds. Well, the bill passed and the men got the bonds”
—did you testify that in so many words or in substance?
I don’t believe in so many words nor in substance.
Are you sure about it ?
Pretty sure.
Can you tell what you did testify to there ?
I cannot.
Did you testify on that trial to this—

20

N

[Interrupted.]

Plaintiff’s counsel objects to any further examination in
that line as being irrelevant and not cross-examination.

Mr. Yanatta :

30 The reason for my taking this line of examination was to
ascertain several things—primarily to ascertain what the
consideration for this assignment was—the motive for mak-
ing it, and when certain inducements are named, when he
testifies that the consideration was his influence with the
railroads and his services as engineer, and some other ser-
vices he could render— his influence with the Government,
it at once becomes a question whether or not that was the
real consideration. If those things had no existence then
there could not be any consideration ; if they were never

40 rendered afterwards, it throws a doubt over whether it was
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ever agreed to be rendered. If his influence with the
Government consisted in getting a bill through Congress
by a fraud and lavish distribution of railroad bonds, it
thenraises a question whether the parties took such con-
sideration as that, or made it one of the considerations of
making the assignment, or whether that is probable. It
goes to the credibility of the witness if he was engaged in
influencing the Federal legislation by that sort of argu-
ments. It is proper to go to the jury for the purpose of
judging of the credibility of this man’s testimony.

Tre Court :

I don’t think that view will help the competency of the
testimony at all, but you may put your question and I will
rule on it.

M: Parker:

I think the counsel’s best way is to reduce his question
towriting and hand it to the Court.

The hurt:

I understand counsel has concluded his examination as
tothe means of using the influence by which he obtained

legislation for this Company. I understand counsel has
exhausted that.

M: Vanatta:

The question I was about to put was in continuation of
the same thing in relation as to whether he had testified to
certain things in the Marine Court in New York.

TReCourt:

I want to allow a full investigation of this witness of
everything that will bear upon the subject of- this interest.
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That is the consideration, but I cannot see now how the
fact of his using the bonds of the railroad company would
affect materially the consideration for his interest under
this assignment. I will overrule it.

Defendant, by his counsel, excepts to this ruling of the
Court, and prays that his exception may be sealed, and it
is sealed accordingly.

ALFRED REED,

Jus. Sup. Ct.

» & Now, Major, I am going to another subject, thatis
to the bargains between you and Ruckman ; on the former
trial on the direct examination you were asked this ques-
tion : “ . State, beginning as near as you can atthe
“ first, what he said to you about that. A. Ruckman came;
“ quite frequently into the office of the West Shore Hudson
“ River Railroad Company, and he had conversations with
“ Mr. Thompson, then the President of the Company, re-
garding his landed estate'on the Palisades, in Bergen
“ County ; Thompson then suggested a scheme to a num
ber of the Directors of said Company to organize a land
company or association to that effect, as Mr. Thompson
said to me that Ruckman was very willing to sell, or gf

«
«

«

into such a company, but that an amount of money, some-
“ thing like between $20,000 and a $100,000, had to be raised
for him within a given time; it might have been as little
“as $20,000 or as great as $100,000; I am not positive; I
knew from the Directors of the Company that it could
“ not be done—that either they had not the ability nor the
desire to form such an association as Directors of the
Company ; Mr. Thompson, individually, believed he could,
and one day early in the month of March, Mr. Ruckman
being then in the office, and I stepping out, immediately
after my leaving the office, Ruckman, he also came out,
and we walked down the steps together, and Mr. Rue

man asked me then if I knew anything about his ne8O"
ations there with Thompson, to which I replied, ‘yes, e
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“then said what I thought of it; I replied that I believed
“nothing would come of it; he then said, ‘ Can you sell
[it?” T said, ‘I may he then asked if to any parties con-
nected with the Bailroad Company, to which I replied,
“not collectively; what I meant was, not to them as a
“body; I said then, if you pay me a commission I will try
“to see what I can do ; Buckman then said, ‘ All right, but
“if you can do anything you must do it soon; that is

"“about all that was said on the subject. @ At what
“price were you to sell? A. $225. @ How did you
“get that? A. From the-' Company; it was. offered at

1“that price to the Company; it had been the subject of

“frequent, talk among parties there abaut Thompson try-
ing to raise that amount of money.” Did you so testify

!onthe other trial ?

A T did. ,

@ Then that interview on the steps was the first time
anything was said between you and Buckman about sell-
ing Ruckman’s land, was it ?

A I believe it wras.

® Now, tell me when was the second time that any
conversation about the sale of that land took place between
Ruckman and you ?

A. Tbelieve that was on the introduction of Mr. Muir.

@ That introduction was when and wdiere ?

A About the middle of March. -

Q@ How did Muir come to be there on that occasion ?

A I went for him to his brother’s store—I called for
himto his brother’s store to come over with me.

Are you sure of that?

Yes.

Did you tell it in that way on the other trial ?

I don’t know.

On the other trial, didn’t Mr. Parker, on that sub-
ject, ask you these questions, and did you make these
answers: “ @ How came you and Muir together? A.

; “Mr. Muir came frequently to the office. . How came
“Ruckman there at that time, if you know ? A. He came
“down stairs. @ Do you know whether he came to the
“office for any special object? A. I don’t know ; we met

O OPD
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«

in the house; he was coming down stairs”- did you so
testify before ?

A. T did.

@ And how is that, you recollect now that you went
to the store of Muir’s brother and took him over there?
what brings it to your memory at this time ?

A. 1 can’t say what brings it to my mind, but I had a
strong presentation—recollection that way.

@. On the other trial this matter was presented to you

10 —this meeting with Euckman and Muir, or when Muir and
you met Euckman on the steps, was presented by you as
an accidental, unexpected meeting, Whsn’t it—didn’t you
present it in your testimony on the other trial as an unex-
pected accidental meeting ?

A. It don’t say anything about that here in this book.

Q. I am asking you whether that was not the idea that
your testimony then did present, and was intended to pre-
sent ?

A. 1 said then the same as I recollect now, that M.

20 Muir and me met Mr. Euckman in the building.

@ Did you state then that you had gone to Muir’s
brother’s store to bring him to the railroad office on that
occasion ?

A. That question was not asked me.

@ Can you tell the day of the month that this inter-
view between you and Euckman took place on the steps
when Muir was present?

A. I cannot without refreshing my memory.

®. Have you any means of refreshing it ?

30 A. My memorandum book may.

[Witness looks at book.] 1 don’t see it in the memo-
randum book.

@. So you cannot name the date ?

I cannot.
Cannot you give the day of the week ?

A.

Q

A. T cannot.

@. Nor the time of day?

A. T cannot.

@. Now, I want you to tell everything that was said by
40 you to Euckman and by Euckman to you, and everything
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that was said by Muir to Ruckman and by Ruckman to
Muiron that occasion in the order in which it occurred
andin the language used as nearly as possible.

A Tam able to give the substance of it, not the pre-
aselanguage; 1 recollect distinctly that when Mr. Muir
adme entered the building, Mr. Ruckman came down
fromthe upper stairs and we halted near the platform or
plateaw, and then I introduced Mr. Muir to Mr. Ruckman
assapurchaser of his lands, and I might have said a prob-

dde purchaser or a purchaser, I would not be positive j

abot it, and in doing so I stated that Mr. Muir had
wedlthy parties with him with whom he together might be-
lcore purchasers of his lands; Mr. Ruckman then said
something to this effect, or the substance of it is this : that
ifyou buy, or if he buys either, I will pay but one commis-
s or commissions to one ; to which Mr. Muir replied, as
(rear as I recollect, that he did not expect a commission,
[that he was buyer of the lands and not a seller, and that
hewas a purchaser, whatever the w'ord he used I would
It be positive about, and if he did buy he would buy
through me as Ruckman’s agent, to which Mr. Ruckman
replied something of the kind that Ruckman and myself
understood each other, that we understood each other, I
bdieve he said “ him and myself understand each other,”
adMr. Muir asked at that time about the quantity of
Ilard to which Mr. Ruckman replied, as near as I recollect,
abot 1,500, or he may have said 2,000, thereabouts, acres,
adthen he asked the price, and he said $225 per acre; I
Ispde about commission I think before I left the parties;
Il said, “ Mr. Ruckman my commission in New York is 2|

percent.,” something of that kind, and I left him that is
Idot as near as I recollect; Mr. Ruckman made some
[statement about his land, the location, and so on.

v- Is that all?

A I think that is about the substance of it, as near as

1 recollect just now ; I know I left them talking on the
&R>at(I I went up stairs into my office.

. @ How is it that you embraced that occasion to inform

L 'Ruckman what the rate of commissions were in New
K— mean that occasion when you were introducing

20

30
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a purchaser and in the presence of the purchaser, and
when you say he said you and he understood each other,
what prompted you to turn in and then inform Mr. Ruck-
man what the rate of your commission would have been
in New York, in the presence of that supposed buyer ?

A. It interested me very materially to let somebody
hear what ordinary commission was in New York for coun-
try property.

@ Was that your motive, that somebody might hear?

10 A. What. Euckman said ?

Q. Was that the reason you stated it there?

A. No, sir, it was of very material interest to me to have
it understood what the ordinary commission in New York
for selling country property was.

@ But why did you state it on that particular occasion
and in the particular presence ?

A. 1 suppose my idea was this, that if Mr. Muir bought,
being introduced by me, I was entitled to my commission.

@. Was that the reason you stated it there?

20 A. It might be a reason.

Q Wasit?

A. I can’t say positive now what was in my mind at the
time, why I stated it.

Q. It didn’t make any difference to Muir what your
commission was ?

A. No, sir; y

@ Then why did you want him to understand it ?

A. 1 don’t know why ; maybe that I wanted him to
know that my commission was to be paid by Mr. Ruckma.i

‘D and not by him.

@ He hadn’tsaid anything about paying a commission,j
had lie ?

A. No, sir.

Q. And you say that Euckman said there, that you au ,
he understood each other ?

A. Yes, that is all very well some times ; perhaps if ybul
would say so to me, I would take it for granted, but soiug
other parties I would not.

®. You distrusted Euckman at that time?

40 A. No, sir, I did not distrust at all.
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0. You wanted to have somebody by whom the amount
of commissions were stated?

A 1 cannot state why I stated it; all I know, I did
state it.

@ You were doubtful about Ruckman ?

A. 1 didn’t say so.

@ If you were suspicious about Ruckman why didn’t
you ask him to put in writing—to sign an agreement as to
the rate of commissions you was to have ?

A. I had no suspicions whatever ; I had no reasons to
be suspicious.

@ Then you didn’t doubt about his keeping any en-
gagements he would make ?

A 1 didn’t doubt that.

Q@ Then it comes back to the question why you should
state your commissions on that unseemly occasion.

A Tt might be the rates were different in New Jersey
fromthe rates in New York ; I wanted it understood what
[lherates in New York was I suppose.

@ Why did you embrace that occasion to have it un-
derstood ?

A. T couldn’t tell you what my ideas and what my
thoughts were at that moment when I said so.

Q@ Wasn’t it your motive in bringing Muir there to
meke a witness of him ?

A No, sir ; I never thought of such a thing.

@* Was not the pretence of his buying 1,500 or 2,000
acres of land at a cost of half a million, all a pretence ?

A 1 say most positively not; I knew Mr. Muir’s stand-

jing and connection ; I knew that no man had wealthier
connections in this State or New York than he had.

@ Was he not introduced for the purpose of being a
witness ?

A No, sir.

@ You said it was important to have somebody know
what you said about commissions ?

A I said it might be important to have,somebody there;

j I don't know what my thoughts were.
@ That is the second interview between you and Ruck-

10
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man; I want you now to tell me when the next and third 4.0

interview occurred between you and Ruckman ?
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I think it was about the middle of April.
Can you give the date ?
I cannot.

A.
Q:
A.
@. Have you any means of ascertaining?
A. [Looking at memorandum]. On the 11th of April
Q. Have you a memorandum of it ?
A. 1 am looking for it; I see some entry on the 11th;
I don’t know if that is the one.
@. Does your diary show it was on that day ?
IQ A. My diary shows an entry here ; it says, “ Ruckman
agreed—
@ I am not asking you to read that; does your diary
show the date of this interview ?
A. No, sir ; as near as I recollect it was the middle of
April, 20 Nassau street, in the upper hall.
Q. At the same place where Muir and you met Ruck-
man ?
A. No, sir; in the same building, but not on the same
landing.
20 @+ On a similar landing?
A. No, sir; in the large hall—the entry to my office on
the second floor above the street.
@. Was anybody present ?
A. Not to my recollection.
@ Had Ruckman been in the President’s room that
day ?
A. I don’t recollect that day.
Q. Just before this interview took place did he go up
stairs or did he come out of some room up there to thism-
30 terview? *
A. 1 am not positive if he came out or I came out.
Q. Did you go out of the room to have this interview
with him, or did you accidentally meet him there?
A. 1 don’t know if he came out of the room after me or
if we met there ; I don’t recollect.
Q. Don’t recollect whether you were there to confer, or
whether you accidentally met there ?

A. T don’t.
@. Can you fix the day of the week ?
A. T can’t.

40
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Q Who spoke first upon the subject of this land upon
that occasion ?

A. 1 believe Mr. liuckman did.

Q What did he say ?

A Asking me if I had done anything, or how was I
getting along with selling his land—something to that
effect.

Q What did you tell him ?

A 1 think I mentioned that I doubted very much
whether Mr. Muir would act quickly enough or would ac-
complish anything ; I believe I said something of that
kind, and that I believed I could get a purchaser at a
higher price for him.

Did you believe so?

laid

What made you believe so?

I must have seen King by that time.

Had you ?

I think I had.

Tile question still remains unanswered why you
thought you could get a higher price for the land.

A My thoughts were this—that the Fort Lee was mak-
ing progress at that time, and the way things looked, the
inducements I could hold out, I didn’t see why I should
not be able to succeed in getting a higher price ; I at least
was determined to try, and I thought I could.

@ Go on with the conversation ?

A And I mentioned that to Mr. liuckman, that I be-
lieved I could get a higher price, and I asked him, “ If I
“succeed in getting a customer at $250 or $275, that he
“would pay me double commissions,” to which he replied,

DO BEOHN D

to “bring on a customer,” or “let me see the party "—
.something to that effect in substance—or he would see ; to
which I replied, I think that that would not do ; I would
like to have something more definite, or something to that
effect; that if he would pay me double commission I would
go and see what I could do at that priceq he agreed to it.

@ What did he say ?

A. He said, “ All right, I will/go on ”—something to
that effect; I am not positive about the language.
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@ Can’t you tell the language he used ?

A. No, sir, not precisely ; it was to that effect; it is o
long since I would not be positive about the language, but
I am positive about the substance of it.

Q. Have you stated all that occurred ?

A. All I think of just now; he agreed to it.

Q. In what words did he express his agreement ?

A, The “ all right,” I am positive of; the substance of
the language I am positive what he stated, but I am not

10 positive that he used the same words I used; I know he
used the words “ all right.”

Q. On your direct examination, page 21, did you testify
asfollows : A. “I saw Mr. Kuckman some time in April, and

stated to him, regarding Muir, that I didn’t know that
“ he would carry out that purchase with his parties, but
“ that I would try to find others to purchase, and I said
“ then, that railroad matters were in such a shape that I
“ might be able to procure a customer at much higher
“ rates. I believe itucknian said then he thought the land

20 “ was worth more too, as the railroad progressed. I asked

“ him what he would give me if I could sell the land at

“ $250 or $275. He replied something like this—the lan-

“ guage I won’t be positive of: ‘First fetch on your man,

and when he buys we’ll see.” I said then, ‘No, I like to

“ have it understood, if you double my commission, I will

“ go.to work.” He said, ¢ All right, go on, let me see the

“ man’—something like that.” Did you testify that on
the other trial?

A. 1 did, sir.
30 @ On your cross-examination upon the same subject,
page 30, did you testify asfollows : “ @ What did you say

“toKiUckman? A. Spoke to him about the land again, and
“ what he would give me if I could get a larger price;
“ Ruckman said he thought the land was more worth then,
“and I said, ‘ Yes, the land was worth $250 or $275, re-
garding the purpose and improvements made by the Rail-
“road Company’'—meaning the Fort Lee; I asked him
“ what he would give me if I would find him a customer at
“ that price—if he would double my commission—and he
4q “ said something like ‘first fetch on your customer,’ or
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“‘first fetch on your man’- -something like that ; the pre-
“cise language I won’t be positive of ; he said, ‘ fetch on
“jour man first,” and agreed to it, to my commission; ‘if
“hebuy my property at 1275, he said, *all right some-
“thing like that ; he said, ‘ all right, fetch on your man
“first, or ‘ party first, and we will see about it.” . That
“is what you mean by saying he agreed to it? A. YeS,
i“alright” @ He said call right,” and by that you mean
“to be understood that he agreed to it? A. Yes. Q.
“Have you given the whole conversation that occurred
“there? A. About. Q. Anybody present to hear it? A.
“No, sir.”  Did you so testify on your direct examination
mthe previous trial ?

A Tdid.'

. On any other occasion before this forenoon did you
ever testify that Ruckman said, in answer to your request
todouble your commissions, “ 1 will ?”

A T don’t recollect if I have or not.

M: Parker :
He said so yesterday.

e* You didn’t so testify on the other trial did you ?

A In substance I did—1I beg your pardon—what is the
question ?

¢- Did you use those words in that connection either
m the direct examination or cross-examination on the
other trial ?

j A 1didn’t use the precise langauge.

o* | think you said you had no entry in your diary of
thisinterview.

A 1 don’t see it there.

o * Was there anything said at this interview by either
youor Ruckman as to the propriety of reducing the agree-
ent to Writing ?

No, sir ; not to my recollection.

o- Did Ruckman say anything about reducing it to
witing ?

i No, sir.
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Q. Didn’t you?

A. No, sir.

@ Why didn’t you.

A. T don’t know why either Mr. Ruckman said nothing
about it, only I didn’t say nothing about it.

@. Are you in the habit, or had you been in the habit,
of making contracts which if carried through would be
worth from 25 to $30,000 to you without making any agree-
ment in writing respecting it ?

A. Not in the habit, but I have made such contracts
withoutwriting.

Was that your ordinary way of transacting buiness?
Do you mean verbally ?

Yes.

Yes, sir.

In matters involving 25 and $30,000,

Much more.

To be performed at an uncertain time in the future?|
Yes, in the future.

That is the ordinary course in your business is it?

I didn’t say so— my ordinary course—I didn’t sayIL
was in the habit; you asked me if I ever had done sueM
things in my life ; I didn t say in the habit—at least I un-
derstood you to ask meif I ever had done anything of than
kind in my life.

POPOPORPORD

@. That was not your ordinary way of dealing r

A. That is a very extraordinary circumstance—such!
circumstances don’t occur often.

@. That is the reason you didn’t put it in writing?

A. 1 didn’t say that was thereasonI don’t know whyj
@. Why didn’tyou putit in writing and have Mr. Ruc™I
man sign it ? I
A. I never thought of it; I don’t know why I didn’t dy
the thing then. I
®. Why didn’t you call in Mr. Muir or some friend of
yours to listen to it ? dJ

A. Tcan’t give reasons for things I never did whyd
didn’t call the Devil in.

Mr Vanatta :
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I suppose he was near at hand.
M. Parker:
! How far do you suppose your client was away ?
/The Court:

|\ Proceed, gentlemen.
10

@ When did you next have an interview with Buck-
mmon this subject?

A. Very early in May.

@ Can you give us the date or day of the month ?

A 1 think it was the 5th or 6th—might have been
the/Tth.

@ Haven’t you any means of telling which day it was ?

A [Looking at memorandum.] The 6th of May, Wed-
nesday.

@ Where was that interview ? 20

A The same building—20 Nassau street.

@ On the stairs ?

A 1 don’t know; in the hall, I suppose, where we
mostly met.

@ In the hall you last spoke of ?

A 1 spoke of the hall—I mean the ante-room—the
large hall going to my office.

@ Which way did Mr. Buckman come from when you
fist saw him that day ?

A 1 don’t recollect. 30

Q Tell us the conversation that occurred between you
adhim on that occasion, beginning with the beginning
ad telling it as it took place, as near as you can ?

A 1 believe at that meeting I informed Mr. Buckman
that I had a customer who would pay $275 an acre for the
lands, and I asked him when and at what place I shouldin-
troduce the party to him ; I think Mr. Buckman replied to

that I should come up with my party to Closter to his
house, on the 8th or 9th, I think he said that he would be

ghome—something like that—that is about the substance 40
dit.



10

20

30

40

104

@ Go on.

A. And I have a very strong impression that at that I
time he positively agreed—

[Interrupted.]

Q. No, tell what he said ?

A. 1 cannot give the language, but I have got a vay
strong impression on my mind, and I can’t get over it, that
at that time he positively agreed about that commission.

@ My question was for you to tell what was said ?

A. The substance, I think, I—

@ No, no?

A. I can’t state the precise language, it took place s
long ago.

®.  On the other trial did you testifiy upon that subject,
page 32 : “ @. Tell us what you told Euckman at this lat
“interview in the hall? A. I told him that I had a cus
tomer for his land. @. Did you tell him whoitwas? A 1
“ could not tell, but I asked him when I should introduce
him, whan and where, and he said he would be at hone,
at his house in Closter, on the premises, somewhere be-
“tween the 7th or 10th ; It was early in May, before the
“ 10th of May.” Did you so testify on that occasion?

A. T did, sir.

Q. Why did this last interview take place in the hall
instead of in your office ?

A.. 1 cannot tell.

@.  On the other trial did you account for it in this
way : “ @. In what part of the building did you meetRuck-
“man ? A. In the hall of 20 Nassau street; we never talked
“ together about the business in the office—always in the
“hall. @ How did that happen ? A. Because Thompson
“ was in the office with me ; he had a desk ten or twelve feet
A from me. @ Was Euckman making any privacy of his
“ interview with Thompson there at the office? A. I don
know as he was. @ Did he talk about this matter in his
ordinary tone of voice? A. No, they didn’t talk in the
ordinary tone.” Did you so testify ?

A. 1 did, sir.

«

«

«

«
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I @ Now, that is the fourth interview with Buckman—
tell us when and where the next communication was had
between you and Buckman ?

\' A On his premises on the ninth of May.

In whose presence ?

Dr. King’s.

That was the fifth interview ?

Yes. . - > 7!

That is the time when you say you introduced King

to Buckman ?
A. That is the time I introduced Dr. King to Buck-

nen, yes, sir.
i Q You were not able to tell on the other trial, were

you, how you got to Buckman’s—whether you went by

o O F O

J
j

ral or by carriage.

A 1 was not positive.
} @ Are you able to tell now ?

A I am no more positive now than then about that; I
jknow we got there either by rail or by carriage, but I will

10

'not positively state which. 20

@ You could not tell the time of day or the hour of
Ithe afternoon you got there ?
A Sometime in the afternoon, I could not give the

hour.

@ Was it not just at their supper time ?

A No, sir.

@ You took supper there, didn’t you ?

A T did.

@ How long about after your arrival did you have
supper? 30

A May be half an hour, may be an hour, I cant tell
I don’t recqUect.

@ Where did you first meet Mr. Buckman on that oc-
casion ?

A. I have got a pretty distinct recollection that he came
towards us; it was near a well or near a spring on his
premises, before we came to the house.

@ How near to the dwelling house was this place
where you met each other ?

A I can’t say how many feet; I know we met this side
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of the spring or where the water is carried in pipes or a well
—the water was either carried in pipes to this spot or it was a
well or spring ; the reason I am so positive about itis, Mr.
Ruckman dwerelt on the subject of the fine water, both the
quality and the quantity.

@. It was near to the house, was it ?

A. No, sir, I introduced Dr. King before we came' to
the spring, and this spring I recollect distinctly is this side *
of the house.

@- At what particular point did you make the intro-;
duction ?

A. 1 could not fix that particular spot; I know it was
before we came to the spring.

Q. Was it on the road or on Mr, Ruckman’s premises?

A. On his premises between the road and the house.

@. Between the street and the main house?

A. I only recollect the house where Mr. King lived, and
I suppose that is the main house.

@. You were not around at the end of his kitchen, were
you—the rear side towards his kitchen ?

A. No, sir, I say distinctly I introduced Mr. King be-1
fore we came to the spring, and after the introduction and
considerable talk, we walked over to that spring, or what-
ever it is—the water there.

@ Did you go near to the spring on your passage
from the street to the house ?

A. After the introduction and some talk, Mr. Ruckman
quite lengthy spoke on the subject of this water ?

@ Answer my question. The question was whether in
passing from the street to the house you went near to this
spring that you spoke of, the place where the water was»

A. In passing from the point where I introduced Mr.
King from that point we went to the spring and from the
spring to the house.

Q. It was not in the line of your passage fromt e
street to the house—not in a direct line ?

A. I think not in a direct line.

@ Who first spoke with Mr. Ruckman that day, you
or King ?

A. Tdid.
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Q Are you sure of that ?

A Yes.

Q Who first alighted from the vehicle ?

A That I am not positive of; I don’t recollect whether
M. King was driving or I was.

@ But didn’t Mr. King alight from the vehicle and go
toMr. Buckman’s first, while you remained sitting in the
vehicle holding the horse ?

A No, sir, that I am most positive of; that is simply
impossible. 10

Q@ Why is it impossible ?

A Because we got out before we come to the spring,
adI introduced Mr. King; he would not very likely leave
M- Biuckman and myself standing there, and go to the
house and see Mrs.”Buckman.

Then you alighted first ?

I didn’t say so.

Then he didn’t leave the'vehicle first?

I didn’t say so.

You went together to Buck man V 20
I didn’t say so ; he might have got out first, or I ; I
dait recollect who got from the carriage first.

PO RO 2D

® I want to know whether or not the first interview
between King and Buckman didn’t take place while you
wae sitting out in the street in the carriage ?

A No, sir, I am positive about that.

@ Didn’t you see a lady about the house before you
swMr. Ruckman at all ?

A No, sir, I saw Mr. Buckman first; I didn’t see a
lady till we were into the house. 80

@ Some female servant or otherwise?

A Isaw no female, servant or otherwise.

M. Parker :

Before you saw Mr. Buckman you didn’t see any female ?

A No, sir, not before, I saw a lady in the house after.

o- Tell us what you said in introducing Mr. King to
M. Ruckman?

| A Tintroduced Dr. King as a purchaser of Mr. Buck- 49
s's land.
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Q. Was anything said there that night by King to
Kuckman, or by you to Kuckman, when King was present
that you were King’s partner in this purchase ?

A. No, sir.

,. Do you recollect a circumstance like this—that
shortly before you sat dow&n to supper, Mr. Kuckman, ad-
dressing himself to Dr. King said that lie had not under-
stood the name by which he had called yon, and asked to
have your name repeated to him, whereupon Dr. King said
to Mr. Kuckman, “ It is Mr. Bergholz, my partner?”

A. Most positively not; such a thing never took place.

@. Didn’t Mr. Kuckman then and there say in jour
presence that he had not understood the name by which
you had been introduced, and asked Dr. King to repeat i,
so that he would understand it ?

A’ He never said such a thing; I don’t see how he
could ask such a foolish question ; Mr. Kuckman knew ny
name very well.

@. Previous to that night had you ever been introduced
to Mr. Kuckman, or Mr. Kuckman introduced to you ?

A. 1 believe Mr. Kuckman introduced himself to me in
my office.

@ Why do you believe so ?

A. 1 won’t be positive about that; that is my belief—
my recollection.

Q. 1 want the ground of your belief ?

A. That is my recollection ; he knew my name just as
well as I knew his”

@ What is your recollection as to the person who in-
troduced him to you or you to him ?

A. T believe that Mr. Kuckman introduced himself to]
me, but I am not positive.

@ At what place or time did he introduce himself to
you ?

A. If so,in my office.

Q. On the previous trial did you not testify that you j
had been introduced to Kuckman by Mr. Thompson, the
President of the Kailroad Company ?

A. I don’t recollect.

@ Did you testify as follows : “ . Before that time
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“had you ever been introduced to Ruckman ? A. I was
“ @ Who had introduced you? A. I believe Ruckman
“introduced himself to me or I to him: he came in there
“sooften. @ Was there any introduction ? A. I believe
“there was; I believe Thompson introduced us. . Are

yousure of it? A. No, sir. @ Canyou name anybody
“ that introduced you to Ruckman? A. I believe not;
“when Ruckman came in so often and Thompson was not
“there, of course, would be nobody there but me and him.
“@ Did Ruckman introduce himself to you? A. 1
“think he did, @ Where? A. If so, it wasin the office.
# @ Did he ever introduce himself and tell you who he
ffwas? A. I believe he did in the office. . When? A.
“In 1868, January or February”—did you so testify ?

A T did testify that.

@ Isn’t the fact about it that you cannot tell whether
youwere introduced, or if you were introduced you cannot
tdl who did it—isn’t that the real fact?

A 1 am not positive, but as near as I recollect it is Mr.
Ruckman himself introduced himself to me, but I will not
say so positively.

@ Will you say you did not introduce yourself to him ?

A T don’t think I did.

¢ Will you say you did not—will you swear you did
not?

A I will not swear I did not, because I am not positive
about it.

@ You say you introduced King to Ruckman; you
hawe stated the words with which you introduced him as
rear as you could; now, please start from that point—
fromthe point where you had made known to each other
thenames of those men, and tell us the conversation be-
tween you parties and Ruckman from that time on, with
relation to this land, and with relation to the sale and pur-
chase of it ?

A 1 think on introducing Mr. King to Mr. Ruckman
hecommenced talking about the land ; I introduced him
as a gentleman who would purchase his lands, and the
question came up; we looked around; Mr. Ruckman
pointed from the place we stood in the direction towards
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the Palisades, I think, and then the question came up how
many acres he had, and Mr. Ruckman stated between 1,500
and 2,000 acres, and asked for it $275 an acre, and then
Mr. Ruckman said something, as he did on a previous oc-
casion—I believe he said in substance to Mr. King, “If
“you buy I pay only commission to him,” meaning me;

«

“1 pay only one commission,” or

« 2]

one,” something like that, to which Mr. King replied, as
near as I recollect now, that he was a purchaser and did

commission to only

not expect any commission— something of that kind.

@ Well, go on?

A. And talked about the lands a little while more, and
then we went towards the spring; after we got through the
conversation, we walked to the spring ; Mr. Ruckman called
our attention to the valuable spring, or water conducted to
that spot.

@ Well, what then ?

A. After conversation there some time about the water,
and one thing or another, he invited us to take Supper with
him and we did so ; I think before we went to the house at
the spring we talked, about reviewing the land ; I think Mr.
King asked and made some arrangements about coming up
within a day or two to close the bargain—that is about as
near as I can recollect.

@ Is that all the conversation about the land and
about the bargain that took place?

A. I think that is about the substance of it.

Q. Was the business talked about while you were at the

spring ?

A. No, sir.

@ Talked about after supper ?

A. No, sir, not that I recollect.

@ What time did you leave there that evening ?

A. 1 don’t know the hour.

@ Was it before or after dark?

A. I think it was dark when we left—that,is my impres-
sion.

@ Did you go back by rail or by an ordinary carriage
—buggy ?

A. That is a thing that puzzles me ; I think we wen

back by rati; still I won’t be positive.
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@ You did return to your residence that night ?

A Yes.

Q Tell us what King said about the lands in this con-
versation, in the presence of Mr. Ruckman ?

A King seemed to be pleased with the lands.

@ State what he said to Ruckman about it ?

A Dr. King made an appointment with Ruckman to
come up within a day or two to close the bargain—ex-
pressed something to the effect that the land suited ; he
would come up and look at it again with me and close
the bargain—something as near as I can recollect.

Did King ask Ruckman what bis price was ?

Yes.

What did he tell him ?

$275 an acre.

You had previously told King the price ?

I told King the price and I requested Ruckman to
adkthat price. .

@ Did King ask Ruckman what quantity of land there
was?

A Yes.

@ What did Ruckman say ?

A 1 think Ruckman said something about 1,500 or
20,0 acres—or 1,500 or 2,000.

@& Was anything said by Ruckman to King or King to
Ruckman, as to how the payments for this land were to be
nmede, when they were to be made, or how they were to be
made? -

A Not in my presence.

@ Nothing at all ?

A Not that I recollect.

@ Before you and King went there did you tell King
when and how the price of this land was to be paid ?

A 1 don’t recollect just what I said to King, but I be-
“eve I s&d to Mr. Ruckman, the last interview, that he
Mgt arrange the terms, but ask $275 an acre.

@ My question you have not answered. My question
waswhether before you went to Ruckman’s with King, you

adtold King what the terms of payment were tojbe ?

A- 1 believe I had stated to him that it wouldnot take

PO RO D
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a great deal of money; still I am not positive; I dont
recollect how far I went into that subject with King.

@. Before you went up there had Mr. Ruckman ever
told you what terms of payment he would expect ?

A. 1 believe not,

@ Had you ever asked him when this money was tobe
paid, and at what terms it was to be paid?

A. I don’t know if I did or not, but I knew what he
wanted.
@+ Didn’t you on the former trial testify as follows:
@. Was anything asked as to how the payments were to
be made ? A. Not in my presence. . Had you told
King how the payments were to be made? A. I didn’t
“ tell him ; I didn’t know anything about it; King didn’t

«

«
«

«

buy in my presence. . At the time you introduced
King to Ruckma Ruckman had never told him how he
“ wanted the lands paid for? A. No, nothing about that

«

«

whatever.” Did you so testify on the former trial?

A. T did.

@° Is that testimony correct—is it according to the
fact?

A. It is according to the fact, but when you ask ne,
of course I did know from Thompson’s arrangement about
liow much cash Ruckman wanted, and it was between 20
and $100,000, and I may have conveyed that to Mr. King;
I am not positive about that; I don’t say I did or not.

@. I want you to explain this, how it is that you under-
took to sell this large quantity of land amounting to this
large sum of money without ever asking and without ever
knowing from the owmer when ordJiow he expected this
large amount of purchase money to be paid to him ?

A. 1 knewrthe price and the number of acres from the
owner, and I thought if I introduced a customer and he
afterwards bought, I had nothing to do with the terms,
knew the price the owner wanted for his land because
told him to ask $275, which he agreed to do ; I knew the
number of acres of land he had for sale—at least, about—
and I thought introducing a customer, and if that party di
buy at that price, that was all I had to do—that was way
idea ; what'terms they made afterwards, that was an ar

rangement between them.
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@ Didn’t you suppose that your success in finding a
customer would depend very largely upon the terms of
baying for the property, that almost the first question any
mmwould ask who was going to buy it, would be how
tong a time he was going to have to pay this large sum of
nmorey in, and how fast it was going to be required ?

I A That didn’t occur to me ; the main thing that oc-
cured to me was to find a man who would buy, and if he
ddbuy, they could agree upon the terms be tween them.

I @ You thought then that any man who was inclined to 10
by would buy just as readily if it was to be cash down on
[delivery of the deed, as though he could have ten years to
[payit in, did you ?

I A Tam not as green as that; I know better than that,
[t that is a matter between the purchaser and the. owner
lo settle the terms, because if the purchaser can’t meet the
mems he simply didn’t buy, if he didn’t buy, if he could
[ot meet the terms, no commission ; I think that is gen-
pally done between an owner and purchaser to agree on v
[theterns, that 1s my experience.. 20
I @ Didn’t you know that there were 10 men who could
byif aliberal credit was given, to one that would be able
[tobuy and pay cash down on the delivery of the deed ?

I A My efforts were made to find a man.

I @ Answer the question”—in other words that the
[dharoes of selling it on credit were ten times greater than
jtreywere for selling it for cash down ?

A It never occurred to me, because I knew very well
[tet such large transactions in this country don’t mean
psh; there are very few transactions in this country of 30
sthmagnitude where cash is expected for so large an
anmout; I know the credit system is very liberal in this
country.

(? Then your idea is that in this country the system is
Osell without regard to paying for it ?
1A No, sir, no man will part with his lands unless he

value for them, not in any country.

@ When was your next interview with Mr. Buckman

eryou and King were at his house on the occasion last

Mentioned?
40
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A. 1 don’t recollect.

Q. Did you after that at any time have any interview
with Mr. Ruckman about the sale ofthis property to King?

A. 1 don’t recollect.

Q. Did you ever go to see him or he come to see you
on that business after that night ?

A. I don’t recollect; I think not.

@ Did you suppose that your duty and services in the!
matter were fully performed and ended when King agreed

10 1° take the property ?

A. 1 did believe that when the gentleman introduced asa
purchaser did buy the property and it was paid for that
my duty was then performed, and I was entitled to ny
commission.

@ Was it your understanding that you were not en|
titled to your commission till the property was paid for by!
the purchaser ?

A. No, sir, .my understanding was, the moment the in
troduction was done of the purchaser the commission was

20 earned.

30

40

Q. Was that your understanding in this case ?

A. That was my belief, my idea.

@ Then you understood when you introduced King to
Ruckman that you had earned your 5 per cent. ?

A. If that party bought the land, yes, sir ; if the sdg
was completed, yes.

@ And then when the contract was signed you under-
stood that your work was done ?

A. 1 believed so, yes sir.

@ Did you so understand at that time ?

A. I can’t say exactly if my ideas on the subject was
that, but I believe that is the substance of my idea.

@ You had before that time sold lands for commission,

had you not ? j
A. No, sir ; I believe this is the first sale I ever madej
in my life.

@ On the previous trial did you testify as follows j
“ @ Were you in any other business in 18687 A. I "a
“ also Chief Engineer of the Huguenot Park, and Consulting!
“ Engineer of the West Shore Hudson River Railroad.



“Any other business ? A. I believe not. @ Were you
“engaged in the sale of real-estate as a land agent ? A.
“Engineers always do—yes, . Had you previously been
“making sales of real estate as land agent or land broker ?
“A 1 always effected sales, and do it to this day. Q. In
“1868 and 1867 were you acting as agent for the sale of
“real estate? A. Excepting this Ruckman estate. Q.
“Did you for anybody else? A. I believel did. . Who
%else? A. The Huguenot Park. @ On commission?
“d. Yes. @ What year? A. 1868.” Did you so testify
mthe former trial?

A T did.
I @ And on page 164 of this same book, your deposition
[inthe Chancery suit, did you say this: “I am a Civil En-
[“gineer, and tried, to negotiate sales ; I do to this day”—
didyon so testify in the Chancery case ?

A T did

@ Did you on the trial before this testify : “ @ How
§‘did King come to show it to,you ? A. I don’t know how
“hecome; as a matter of course, as broker between the
“parties I expected either the purchaser or the seller to
“inform me of the sale. @. Why did King show it to you ?
|“d. Why shouldn’t he inform his broker? . You were
[“his broker? A. I was Ruckman’s broker”—did you so
[testify on that trial ?

A T did.
O. On the former trial did you testify to this: “ . You
[“had been engaged in the sale of pieces ofland ? A. I
[“had. @ Do you know whether or not that fact, that you

were more or less engaged in the purchase and sale of
“realestate, was known to Dr. King? A. It was”—did
ymso testify on that occasion ?

d. Idid.

v* In your testimony before the Master in the Chan-
aay casé, did you testify as follows : “1 expected to re-

ceive a commission from Mr. Ruckman for Mr. King, be-

cause he offered many thousands more than Ruckman

had asked a few months previous”—did you testify to
It in the Chancery case ?

A That appears so here, but that was not correctly re-

ported; they left a word out: I knew it at the time.
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@ Your attention was called to that testimony on the
previous trial, was it not ?

A. I don’t recollect.

@ Did you on thé other trial allege any error in that
print of the testimony ?

A. I think I did; I think I called my counsel’s atten-
tion to it.

@ You stated that the first time you asked Mr. Ruck-
man for the payment of commissions, was on the day you

10 were examined as a witness in the Chancery case at Jersey

City ?

A. Yes.

@ You said that that was in April, 1869 ?

A. T don’t know.

@. Did you not say so yesterday ?

A. About April or May, 1869.

@ Can you fix the date from memory ?

A: 1 know positively it was on the day I gave 'testij
mony in Jersey City.

20 @+ Wasn’t that on the 12th of May, 1869?

A. 1 am positive it was on the day I gave testimony
there.

@. Was that not on the 12th of May, 1869 ?

A. 1 don’t recollect now.

Mr. Parker :

The paper shows it to be so.

30 @ Just one year and a day from the time this contract

with King was signed ?

A. Ifit was on the 12th of May, yes, sir.

®. Now, just tell us again what you said to Mr. Suck-j
man about commissions on that occasion ?

A. I think I said, “ Mr. Kuckman, it is about time to
pay my commission”—something like that; I don’t know
if T used the precise words, but he replied,.“ You put that

claim in your schedule ?”
®. Did he make any other answer to your suggestion.

4Q A. No, sir ; not to my knowledge.

IIS
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Was that all he said about it ?

I think that was all.

Did you say anything there about it ?

I think not; that is all I recollect.

When next after that, if at all, did you speak to Mr.
Ruckman about the payment of the commissions ?

A 1 don’t recollect.

@ Did you ever jspeak to him about the payment of
them after that day ?

A 1 don’t recollect. 1Q

@ You have no recollection of doing so, have you ?

A T have not; I don’t recollect if I did or not.

@ Then the next thing you did was to bring suit for
these commissions, was it not—I mean the next thing
towards getting these commissions ?

A T brought suit for the commissions.

@ Do you recollect when you commenced that ?

A 1 don’t remember.

'® Was not that in the year 1871 ?

A I do not recollect. 20

DO D

Mr. Parker :

It was brought about the 1st of January, 1871.

Mr. Vanatta:
January 12, 1871, is the date of the return of the writ.

@ You say that shortly before you commenced this 30
sutyou had an interview with Mr. Parker in New York ?
4 Yes.

@ And you first learned from Mr. Parker that you
oould maintain a suit against Kuckman ?

A. No, sir; I didn’t say so—that I first learned from
J Parker; after a conversatian with Mr. Parker I de-
cided to commence the action.
®@ You knew before you met Mr. Parker that you had
aright of action if you chose to prosecute it, didn’t you ?
No, sir, I didn’t think 1 had a right of action till

New Jersey Stale Library
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Mr. Ruckman was obliged by the decree to convey the
land ; that was my idea at the time—that I could not re-
cover unless Mr. Ruckman was obliged to convey the land.

@ How long have you been acting as an engineer on
public works of various descriptions ?

A . More or less for the last thirteen or fourteen years.

@. And you had carried on that business in various
parts of the world, had you not ?

A. Yes.

@. In what parts?

A. In Germany ; in Montreal, Canada; in New York,
and South Carolina, in Arkansas and Texas.

@. And I understood you in your testimony to say.that
you understood it to be the ordinary practice of engineers
on public works to sell for commission, real estate ?

A. 1 did not say it was the practice on public works.

@ Do you mean to say that up to about the Ist of
January, 1871, that you were under the impression and be-
lief that a broker, where no time had been fixed for paying
his commission, was not entitled to his commission till the
property had been conveyed by deed to the purchaser, and
paid for by him ?

A. 1 don’t mean to say that; but this particular case
was in litigation, and I had anidea—I didn’t believe that
I could recover till these litigations had been decided and
Ruckman had in some way been made to convey the lands
to the purchaser—that is my idea.

@ That you had no right to the commission till he had
conveyed the land ?

A. No, sir, not conveyed the land—if it had been an
ordinary case where there was no suit about it—but here
was a suit about it.

@. Was it your undertaking that because there was a
suit about it you could, not get your commissions till the
suit was ended ?

A. No, sir, I didn’t understand it so.

@. What was your idea then?

A. Then I was a non-resident, and I had really no
means—I had no money to commence a suit against a mil-
lionare like Mr. Ruckman was—1I was a poor man.



119

@ Hadn’t you bargained your share of this property
to Mr. Raymond ?

A. At that time ?

Q Yes? :

A 1 don’t recollect ; I think if I understand right I
brought suit in January, 1871, and I don’t believe I had
any bargain with anybody then.

® How long did the bargain exist between you and
Raymond before you made the conveyance to him ?

A A very few days.

M. Parker :

When was the conveyance ?
M. Yanatta :

March 1st, 1871, it is dated.

@ Had you agreed with anybody that Mr. Buckman
should not pay you any commissions till all suits between
hmand King were settled ?

m  No, sir.

@ Then if you made no agreement to that effect why
didyou suppose that you could not sue for your commis-
sions till the suit with King was settled ?

A 1 can’t give any other reasons than those I have
given already for not bringing suit before I did ; there are
o other reasons except those I stated.

@ Didn’t you know at that time that if you hired a
mnto do a week’s work andmo time for paying him was
fixed by the agreement, that he was entitled to his pay as
soon as his work was done, and that if he was not paid he
oould immediately bring suit for it ?

A Yes, a workman could.

@ Then why didn’t you know that if your work was
one you were entitled to bring suit for yciur work?

A I stated before, I had no means to* employ counsel to
fight a man like Buckman.

@ Was that the reason you didn’t bring the suit?
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A. Together with others I stated.

@ What others that you stated ?

A. Theidea thatI had in my head that unless these lit-
igations were out of the way, and Mr. Rucfeman was by
some means—by decree or whatever it is called—made to
convey the land, that I could not recover.

@. Then, if that was your idea, why did you ask Mr.
Ruckman to pay you your commissions on the 12th of
May, 1869, when you knew that suit between him and King

10 was not ended or near ended?

A. T knew I had earned it; I had a right to ask him for
anything I had earned.

@ But you say that you were under the impression
that you were not entitled to your money until the suit was
ended?

A. I didn’t say so; I had the impression that I could
not recover as readily till these litigations was out of the
way, and besides having no funds—those were my ideas on
this.

20 Q. Then you asked for it under the idea that the money
was not yet due, that you had no right to get the money at
that time unless Buckman saw fit to pay it ?

A. 1 thought I had earned my money and my money.
was due, but when it comes to sue for it, to go to law for it
without having any money, it struck me a little different.

@ Now you say that your want of means was the
reason ?

A. Yes, one of my reasons.

@. Did you get anincrease of your means about the 1st

-BO of January, 1871 ?

A. Yes.

@ From what quarter ?

A. From various quarters.

@. What were they ?

A. At that time I knew that the salaries were due me
from several corporations which I got, which enabled me
to employ eminent counsel.

Q. And that just happened at that very time, did it ?

A. Yes, the salaries came due at a certain time.

40 @ But you had been constantly employed ever since
the 12th of May, 1868 ?
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Yes.

On salaries ?

Yes.

And they had been paid to you regularly ?

Ah, if it had been paid to me there is the trouble ;
it was not paid to me.

- R e

@ What salary was not paid to you ?

A The West Shore was not paid to me ; the New York
and Fort Lee was not paid to me, and another railroad, the
Memphis and E1 Paso and Pacific Railroad Company. jo

@ Did they pay you in bonds ?

A No, sir, they paid me in money.

@ Did you at or about that time make any assignment
of this claim you set up against Ruckman to anybody?

A T never made an assignment of any claim against
Ruckman to anybody. .-

@ Did you make any agreement about it with any-
body ?

A. I never thought of such a thing.

I @ Or any share or any part of it ? ! 20

A I never thought of such a thing.
| @ Did you do it ?

A Inever did.

Then if a recovery takes place, all the money that
\fbe recovered will belong to you, will it ?

A Mes, sir.

And no person is or will- be entitled to a share of
oney so recovered ?

4. No, sir.

So that you will have a right to receive”and keep all 30
thet is recovered and paid?

A Certainly.

@ You never have agreed with anybody to share the
amourt recovered here with them ?

A No, sir.

®@ In any proportion ?

[ No, sir.

@ Between May, 1868, and the commencement of this
37’ A y°u try to sell out this claim, or to make a bar-
gamwith any one to prosecute it for you on shares ? 40
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A. No, sir.

@ Did you have any conversation with anybody on
that subject ?

A. No, sir.

@ Was anything of that sort talked of between you end
Schuyler Boyd ?

A. No, sir, I never do anything on shares.

@ You went in on shares with King and these other
people ?

A. No, sir, I got an interest afterwards.

@  One-fifth part ?

A. Yes.

Q. That was a share wasn’t it ?

A. An interest; I don’t know as you call it a share;
this is a different transaction.

@. What difference is there in.yorr mind between a
share and interest ? Just describe it; I may not have put
my questions to meet your understanding of the terms.

A. If1I require an interest in a certain enterprise or in
a certain thing—anything—or go to a mau and say, “ Look
“ here, if you do so and so, I w’d give you such a share, or
“ give you such a part,” because I could not g ve an in-
terest ; I may not understand the EngKsh language right;
I could not give an interest in my claim, but I could have
given a share.

Q. You think you could not have assigned one-th-h @
one quarter part in this claim to anybody ?

A. It strikes me very different between a sha'"e and an

interest.

3Q @ Have you ever made any agreement with anybody

aq

to assign, or give them, or entitle them to any interest "n th’s
claim ?

A. I have never made any bargain with anybody °
give a share, or interest, or anything else out of my claim
against Mr. Ruckman.

@. Have you any understanding with anybody abou i
to that effect at this time ?

A. No such understanding.

@ No agreement ?

A. No agreement.
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@ Erom the time King made this contract to the time
you had this conversation with Mr; Parker near the 1st of
January, i'd you ever talk with any lawyer about your
claim for commissions against Mr. Ruckman.

A. My recollection is I consulted no Counsel besides
Mr. Parker on the subject.

1 None before your conference with Mr. Parker about
the 1st of January?

A. I never counseled with anybody on it.

@ Mr. Parker was the first ?

A Yes.

@ And the conference was with him near the 1st of
January, 1871 ?

A. 1 think shortly before I brought the suit, yes.

@ During that interval from the 12th of May, 1868, to
the 1st of January, 1871, did you never have any conversa-
tion with any real estate broker or business man about
this claim of yours for commission against Mr. Ruckman
asto whether you were not entitled to have payment of
your claim, and as to what you had better do with a view
of securing your claim of payment of it—be sure you un-
derstand the question ?

A. 1 do understand it; I don’t recollect of any such
transaction as you speak of.

@ During that time you were very frequently in con-
tact with lawyers who were acting for Mr. King, were you
not ?

A. No, sir, very seldom, very rare indeed.

@ Were you not at Jersey City in company with a Mr.
Fowler, a lawyer ?

A. 1 was not there in company ; he was present there
at the examination.

@ You and he were there together—in the same busi-
ness, wasn’t it ?

A. 1 don’t know what business he was on.

@+ Didn’t you go with Fowler at the time he pretended
to have made the tender of money to Mr. Ruckman, on ac-
count of that purchase, at Jersey City ?

A On the 1st of July I did go with Mr. Fowler to Jer-
soy City from New York.
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@. Mr. Boyd was there on that occasion, wasn’t he?

A. 1 believe so, yes, sir.

@ Yon saw those gentlemen m New York before yon
came there, didn’t you ?

A. 1 don’t know, I believe I saw Mr. Fowler.

@. You were there with Mr. King’s lawyers in Jersey
City as a witness in the King case, were not you ?

A. Before the Master ?

Q Yes.

A. Yes, sir.

Q. Were you and King in company with Mr. Boyd and
Mr. Holecomb, both lawyers of King, at the very time you
asked Buckman if it was not about time you were paid
your commissions ?

A. 1 was.

@ Now, hadn’t you been in the presence of and in
company with those same lawyers and other lawyers, both
before and after that ?

A. 1 don’t say I was in company with them ; they were

2q there.

@. How is it that on none of these occasions, or any
occasion, you never spoke to any lawyer about this claim
for commissions ?

A. I don’t know why I didn’t; all I know I didn’t.

@ You said yesterday that you had been somewhat at
a loss on the other trial as to dates, by reason of your not
having had the benefit of your diary, did you not ?

A. 1 believe I so stated.

@ Had you not examined and read that diary shortly
gQ before you went on the stand at the previous trial ?

A. T don’t recollect if I did or not.

@ Within three days of it ?

A. 1 don’t think within three days of it.

@ How long before you went on the stand had you
been perusing that diary ?

A. I had not been perusing it at all.

@. Did you testify in this wise on the other trial: “ @
“ When did you first talk to Dr. King about locating de-
‘ pots, &c.? A. The latter part of May or early in June.

10 “ @ How do you fix the time? A. I recollect. @ By
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“memory alone? A. No; I think I could refer to my
«diary; I referred to my diary day before yesterday for
“the first time. @ Had you it down in your diary, the
“time he promised to give you an interest? A. No, sir;
“I entered my appointments every day ; if I made an
“appointment to meet a party, I enter on my diary, the
“day previous. . That is all you had in your diary ?
“A Yes. . That don’t show you when he promised to
“give you an interest in this? A. No, sir. . Where
“have you it written down ? A. In my diary, at the meet-
“ingin which he agreed to give me one-fifth interest. @.
“Where was this meeting? A. I don’t know where I met
“him; very likely I went to his house, but I am not posi-
tive no interest was assigned to me before, either very
“late in July or August. . This was in May or June
“that he promised you the interest-—then you saw him
“pretty often after that? A. No, not very often”—did
youtestify in that way on the other trial ?

A Tdid

@ You brought the diary here on the last day of taking
testimony on the other trial, did you not ?

A. Yes, I think so.

@ When you were on the stand the second time ?

A. I don’t recollect the first or second time.

@ When was it that the first conversation between you
adKing about your having an interest in this Ruckman
oortract occurred ?

A. 1 believe in the middle of June.

@ Are you any way positive about that?

I Not entirely ; but from my recollection now I think
itwas about the middle of June.

@ On the other trial you were asked these questions,
paR48 and answer as I now read : “ @. You say you first
§~i~rd with him about an interest along in May or June;

who began that talk about you having an interest in it ?
m A Ibelieve I did. @. What did you say? A. I don’t

r°w precisely what I did say; I know I tried to get an
Merest in it”—did you so testify ?
A 1 did.
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You say lie promised, you that along in May or dJune;|
why were the assignments put off till August? A. King
simply promised, he didn’t mean to give to me ; I don’t
believe that King at any time meant to give it; he simply]
kept me on promises. @ Why was the execution of the
assignment delayed till August? A. Because King
wouldn’t do it. @ How do you know ? A. He said he
would not. Q. Did you ask him? A. Of course I asked
him. @ How many times did you ask him? A. I asked;
him several times. @. What reason did he give for not
making it? A. He gave no answer. . Didn’t he explain
why he was putting it off? A. No, he simply would say,|
he would not do anything yet. @ Did he say when
he would? A. No. @ dJust said he would not? Al
That is all. @ Didn’t you express dissatisfaction?
A. I did, because even after it was in writing they tried
to leave me out. @ Wlho ? A. King and the parties. @\
How? A. I don’t know ; they tried to drown me out, and
they would have done it if they could, but I had it in
writing. @ When did he promise you this interest; wag
it in May or June? .A. I am not positive ; it was either
in the latter part of May or early in June. Q. Isn t there!
some circumstances by which you can fixit? A. No. @I
Can you tell where you were at that time ? A. No. QI
What is your best impression as to it; whether it wag|
June or May ? A. I think it was in the latter part oj
May. Q. Why do you think in the latter part of May9
A. T don’t know ; it was late in May or early in June!
Q. If it was in June, was it before the 15th? A. eBl
very early in June, before the 15th. . And just at thal
time it was merely a verbal promise ? A. Yes. @ And
when you kept asking him to sign it he said he woug
not? A. There was nothing to sign, because there waa
nothing written. . Why didn’t he assign ? A. Idonj
know. @. You felt doubtful about getting it till you acj
tually got the paper? A. I did. @ And you” ou™1
he was not going to give it to you at all? A. I /1
Did you believe he was going to give it to you w en

said he would? A. I don’t know what I t oug J
that time. . Did you doubt his giving it to you wnea

)
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«he first promised it to yon? A. No i1 1 think not at the
“time. @mDid you soon after that? A. No. @ When
“did you begin to doubt his giving it to you ? A. After it
“was put off so long. @ You got apprehensive you were
“not going to get 1t; when did your doubts about your not
“getting begin? A. At first when he could give me uo
“reason at all. @ When he first promised, didn’t you ask
“himto make an assignment to you right away ? A. No,
“Ididn't, when he first promised. . How long before
“you asked him? A. I don’t know ; I suppose be prom-
“isedtwo or three times, and then I began to ask him
“dbout some writing. . That is, he promised two or
“three times to give .you this interest ? A. He promised
“twoor three times that I should become interested in the
“transaction. . After he had done that, you began to
“talk to him about making an assignment to you in writ-
“ing? A. After some time. . Tell us when it was you
Tlasked him to make you a written- assignment? A. I
“don’t know when it was. . Was it before or after you
“wart over with him the first time to tender money to
[“Ruckman at Jersey City ? A. It was in the early part of
“June or May when he first promised me, and writings
“were not made till late in July or August. Q. You say
I“heput you off about giving you the paper? A. Yes. Q.
“lasked you whether you had asked him to give you a
“paper before you went over to Jersey City with him to
“muke the first tender of money? A. I believe not. Q.
“Had he promised you an interest before you went over
“tomake this tender ? A. He promised me early in June
i“orlatein May. @ Had he promised you an interest be-
“fore you went over to Jersey City with King to tender
“money to Ruckman? A. I bebeve not. . About how
1“long after you first went over with him to make the ten-
der did he make you the promise? A. I don’t know”—
ddyou so testify on the other trial ?
I J Idid

(@ Before the Master in Chancery did you testify as I
ghall now read to you : “ 1 saw the contract that Mr. K~°g
“had with Mr. Ruckman ; I did not have any interest in the

contract then—an interest is promised me now j it was
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«

promised me to have a one-fifth interest in that contract; I

«

don’t recollect when it was promised me; I do not think

«

it was the day the tender was made in the car—the ten-

«

der was made the 1st day of July, and the interest was

«

promised me in August, I believe”’—did you so testify in
the Chancery suit? ,
A. T did.
@ And your recollection as to when you were first
promised an interest in that contract has not at all times
20 been the same, has it ?
A. No, sir.
@ Are you able to tell now when that interest was first
promised to you—I mean are you able to tell the day ?

Mr. Parker:
From memory or otherwise ?

Witness:
20
From memoranda —[looking at diary.]

Mr. Yanatta :

I object to this resorting to that diary, because he testi-
fied it was not in there.

Mr. Parker:
30 He didn’t say that.
Witness— [Looking at diary] :
It was on June 10th.
@ How do you fix that date?

A. From my memorandum.
@ May I read aloud this entry of. the 10th of June in

your diary ?
40 A. Yes.
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Mr. Vanatta— [Beading] :

“Fort Lee, meeting at 3 o’clock; saw Leconi, Drake,
“Harrison ; 225 Garden street; north 6 o’clock ; Dr. King
“ promises one-fifth in land; he bought in presence of M.
“M B.” I have now read all there is in there, haven’t I ?

Witness— [Looking at diary] :
Yes, sir.

Q 1 don’t find anything there about Ruckman or Ruck-
man's land, do you ?

A No.

@ How did you first find out that a written agreement
hed been signed between King and Ruckman ?

A On the 14th of May Dr. King informed me of it, and
showed .me the written contract.

@ Was that the first time you saw it?

A Yes, on the 14th of May.

@ Did he tell you prior to that that it had been
signed ?
Not that I recollect.
Where did you see him on the 14th of May?
I think he came to my house in Hoboken.
Did he bring the contract with him ?
Yes ; he showed it to me,
Was that his business with you on that occasiop. ?
I don’t recollect.
Did you send for him to come to your place ?
I think not.

Did he give any reason for bringing the contract
over to show to you ?

D rOoPOoORORO R

A 1 don’t know ; hedidn’t give any reason that I recol-

@ You read it on that occasion ?
A’ T think T did.

a occasion, except to show you that contract ?
A 1 don’t recollect.
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@ Did von have anj talk with him about the property
at that time ?
A. 1 don’t recollect.

@ About improving it ?

A. 1 don’t recollect.

@ Anything said about the location of depots on it?

A. 1 don’t recollect.

Q. Anything about your laying it out with roads and
drives ?

A. 1 don’t recollect.

Q. Anything about when or where or how the money to
pay for it was to be raised V

A. 1 don’t recollect.

@. Anything about forming an association ?

A. I recollect nothing about anything, except that he
showed me the contract on that day, the 14th May, and
about that I am positive.

@ King hadn’t hired you to buy this property for him,
had he?

A. No, sir.
@ You had nothing to do with him, but as the broker

of Ruckman ?

A. Yes. , v

@. Now, see if you cannot give us some explanation of
how it came, that this man who hadn’t anything to do with
you in the purchase of this property, went over from New
York to Hoboken two days after this contract was signed,
for the simple purpose of showing you that contract ?

Mr. Parker :
He has not said that, and I object to the question. He
says he don’t recollect what his purpose was or whether he

had other business there—he don’t say that was the only
business, he simply says he don’t recollect.

The Court:

Can you make any explanation?
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Witness :

I simply recollect as I stated the facts that he came and
showed me; if he had any other business at the same time
I don’t recollect it.

@ You can give no other explanation other than you
have given? ;

A I don’t know how otherwise to explain, because I
don’t recollect.

®@ You have already stated that you cannot recollect
any conversation that took place on that occasion, but with
aview of seeing if I cannot refresh your memory, I will ask
yon whether there was anything said about John J. Don-
aldson, or Peter C. Adams, or Herman Adams, on that oc-
casion by you to King or King to you ?

A. 1 don’t recollect of anything of the kind.

Q@ Did you at that time say anything to King about
your taking an interest in the contract ?

A No, sir. ~

@ Did he at that time evince a willingness or unwil-
lingness that you should have an interest in the contract ?

A. Neither one thing nor the other ; such a question
did not come up.

@ You doubtless had conversation? [

A Not on the subject you mention.

®@ On some subject, did you not ?

A May be, but I don’t recollect of it.

@ You didn’t sit there like two mutes during that inter-
view?

A, Not very likely.

@ Cannot you tell something that was talked about on
that occasion ?

A 1 cannot recall anything to my memory that was
said.

@ Did you read the contract yourself, or did Dr. King
read it to you ?

A I believe I read it over or glanced it over.

@ Did he leave it with you on that occasion or take it
away when he left ?
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He didn’t leave it with me.
Did you take a copy of it before he left ?
No, sir.
How long before you got a copy of it ?
I never had a copy of it.
Sure of that ?
Yes.
You never showed a copy to anybody?
No, sir, I had no copy.
When next after that did you have an interview with
Dr. King?
A. 1 believe within two or three days after—within a
few days after.
@. Oan you fix the date with any precision ?
A. No.
@ Where ?
A. I think we were at his house.
@ Where did he live ?
A.
Q

~

Qo Poro PO >

On Grove street, New York.
+ Corner of 8th avenue.
A. Yes; the corner is a drug store, and”" bis residence is
next to it.

@ What did you C:J1 at King’s house on that occasion
for ?

A. 1 don’t know exactly what my business was on that
occasion.

@ Wasn’t it to see him about this contract with Ruck-
man ?

A. 1 don’t recollect that I saw the contract again then.

@ Didn’t you call for the purpose of seeing King about
the contract King had made with Ruckman ?

A. I don’t recollect if I went there for that purpose.

@ On the former trial did you testify to this: “ @
“What was your business at King’s at that time ? A. To
“ see him about this sale of land. * @ What did you want
“ to see him about on that occasion ? A. I wanted to see
“ the contract; the second time I wanted to know the
“ terms. @ Why did you want to know the terms? A. I
“ wanted to know about my commission; I wanted to
“ know on what terms he had purchased. @ Why did



¢ ant to know that ? A. If the terms had been to be
immediately or soon after, I would have got my
[Cﬁnissions sjoner. . Was there any understanding

‘Udlyoy were to have your commissions when the money
w A. No, sir; nothing was said when commis-
sions were to be joaid. . Did you say anything to Dr.
[ Kingabout your commissions on that occasion ? A. No,
Ist 0. What occurred at that time? A. Nothing oc-
Tcurred at that time, except I wanted to see how the pay-
f ments were to be made regarding my commissions. Q.
[You had read the agreement a day or two before. A.
[Yess. @ But you had forgotten? A. I didn’t forget
[about the agreement, but I wanted the terms. Q. W»s
"thatyour whole reason? A. I don’t know if it was my
(whdereason ; no other,reason I now know.” Did you so
tetify on the other trial ?
Ji T did.
IQ On 5his second occasion did you ask to see the
.

Id. I believe I did; I don’t recollect.
I1Q Oauyou tell us of any conversation that took place
levenyou and King at that time?
Id Icould not.
I Q Not a word that he said and you said?
1 I don’t recollect what was said ; no doubt we said a
y words, but I don’t recollect.
; When next after that was the next time you saw
Krg? ]
|d. -Idon’t recollect how long after that Isaw him.
Iy Along or short time ?
If Ican’t tell, it is so long since.
|Q@ Between that and the 10th of July you met him on
[good many occasions, did you not ?

A Tdon’t recollect.

Q When did this conversation about improving the
mand laying out roads and drives, and bringing the
I vantage of the railroad to bear onit— when did that first
begnr? w V-

It may be before or a little after he promised me.
You can’t tell how long before ?

on
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A. T can’t tell it.

@. There had been no talk about that before he got thd
contract?

A. No, sir.

@ Did you go over to Jersey City when King was gol
ing to make or have made the tender of $19,900 to Rudkl
man on the 1st of June, 1868 ?

A. No, sir.

Q. Are you sure of that?

10 A. Sure of it.
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@. You so testified on the other trial, did you not? j

A. By mistake, I believe, I corrected it immediately
afterwards; I got confused about' the 1st of July and tig
1st of June.
@ Did you testify on the other trial as follows: “@Q
Did you go there to Jersey City when he went there ta
“ Yoorhis’ office to tender $19,900 on the.first of June? 41
I believe so. . Flow did you come to go with him al
that occasion ? A. I cannot recall to my mind now. O]
“ Who invited you ? A. I think Dr. King did. @ Whan
reason did he give for wanting you to go along ? A Nl
I think Fowler did. @ What reason did Fowler have fal
asking you ? A. I believe he was a Counsel for King, ad
he was a neighbor of mine. . Did you learn what the!
wanted you to go along for ? A. I did not know for whalj
purpose, I think they said they wanted me to go along |
I knew they were going to an office to meet Mr. Ruck-
man ; they asked me to go over to Jersey City, and 1
knew they were going to see Mr. Ruckman about a ten!
der or payment of money. @ How did you get oval
there—in a carriage? A. 1 believe I did. @ Who wai
with you? A. I think Fowler and King ;'that is my imyj
pression. @. Then you were over there with King on ani
other occasion when they claimed to have had $99,9 1
—you were along on that occasion ? A. I believe so. (I
On whose invitation did you go then ? A. I believe jj
Fowler’s. Q. He was still acting as the attorney for y
King? A. I think so. A. What did you go over for then!
A. I believe he wanted me to be a witness to see 1
money tendered, or something. . Who was the monel

«



135

“going to be tendered to? A. Euckman. @. Did you ask
[‘'him whether they wanted any witness for that? A. I be-
Tlieve not. @ Did you understand that Euckman would
Lbe likely to be unwilling to take the money? A. No, I
|understood nothing.'/#. Didn’t you say Euckman would
Ibe too glad to take the money? A. No, sir. @ Did you
“know at that time that there was any difficulty between
LKing and Euckman ? A. I believe I had heard of it, still
rIdon’t know. @ King had counsel in New Jersey? A.
Il don’t know, I never knew anything about counsel. Q.
T Before he went over with the money he had employed,
[‘counsel in Jersey ? A. I never knew that he had counsel
Tin Jersey. @ Didn’t you go.with him to see Mr. Boyd ?
M. Idon’t believe I have been with King in any lawyer’s
“office. @ Didn’t you have an interview when King and.
“Boyd were present ? A. I don’t recollect of any. €. You
Iwerein Jersey City in the Chancery suit between King
i‘and Euckman ? A. Yes, I was subpoenaed either by King
[“‘ar Euckman, I don’t recollect which. @ Who paid your
tfees? A. Nobody, I didn’t get any fees ; I didn’t know
[‘fees were paid.” Did you so testify on the former trial?
1 A Yes, but corrected it immediately after; I got mixed
[abot the first of June or first <f July.
:@ Did you testify as follows : “ @ You went over to Jer-
“sgy City to see the tender made ? A. I did. @ Where was
'thetender made? A. If I recollect right, in Mr, Voorhis
Ioffice @ Anywhere else? A. In the railroad car. @F
“Who was in the railroad car? A. Mr. Euckman. Q.
TThat same money was carried to Voorhis’ office, and af-
“terwards carried to Euckman in the railroad cars? A
f Yes sir, @ Did you ever see any other money carriéd
“over there or tendered by Dr. King? A. I saw the
rsecond. @ You saw some money? A. Yes, I did. Q.
That was in Voorhis’ office? A. Yes. . And that was
“afterwards tendered to Euckman in the railroad car ? A.
i Yes. @ Did you ever see any other sum of money than
that made a tender of in Jersey City ? A. I think I was
i present on the second payment. ?#. What was the second
“payment—wasn’t it a payment of $99,900 ? A. It was
$9900. @ I want you to recollect this, whether you

IQ.
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were there present at any other time in Voorhis’ office in
Jersey City, when money was produced by Dr. King on
account of this contract? A. I was.. @ Excepting the
time when that money was there, which was afterwards!

t tendered to Ruckman in the railroad car? A. Yes I

«

«

«

«

«

was. @ When was that, the first or the second time? A}
I was present at the first payment, I think it was $20,000.
Q. Just recall, were you present then ? A. No, I believe
I am mistaken, I have no book, and I have seen no book.
@ You were present at that payment when money was
at Voorhis’ office, which was afterwards tended to Ruck-
man in the cars; now then, I want you to think, get
right about this matter—were you or not present at
Voorhis’ office when that $20,000 was paid? A. I wes
present there. @ What was that that was tendered in
the cars $20,000? A. I don’t recollect just now. QI
You think it was $20;000 that was tendered then? Al
$19,900, I think that was it. @ Who was present at that I
time in Voorhis office, when you saw money there pro-J
duced by King ? A. Mr. Boyd, Dr. King, and there may!
be some other persons there, I don’t recollect. @ At any!
other occasion, were you there on more than one occa-j
sion when money was ever tendered by Dr. King? Al
I think I was there on the second occasion. . You were!
there on more than one occasion when money was had I
there by Dr. King and tendered on this contract? A. 11
believe I was. @ Who was there on any other occasion
than the one you have specified ? A. If I recollect right |
Mr. King and Mr. Boyd. @ Do you speak now of the!
first or of the second occasion ? A. I speak of both. QI
King and Boyd were there both times? A. Yes. @1
When you were there ? A. Yes.” Did you so testify on 1

the other trial ?

A. 1 was confused about the time—about the first of I

June and the first of July.

Q. As I read that testimony did you give it ?
A. 1 did ; but you did not read it as I corrected it; all I

you read took place in the morning, and in the afternoon I I

corrected it.
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M. Parker to Mr, Vanatta :

I want to call your attention to page 88, at the bottom:
“ @ Are you able to speak with any more certainty, in re-
“lation to t' e fact as to whether you were present at Jer-
sey City at the time the $19,900 were tendered? A. I
“was not present. Q. You say you were not; I asked you
“whether you were able to speak with more certainty ;
“ what makes you certain, if you are so, that you were not
"present on that occasion of the $19,900, the first money?
“A Tlooked at a book yesterday, which was laying in the
“parlor of the hotel, the book which contained the printed
“evidence given by me, for a few seconds:—looked it over
“regarding what I said about the first payment or tender,
“asit is called, and on goiug home last night to the hotel
“mn New York, I looked at my diary for 1868, and I was
“satisfied about iny mistake; confounding them, the 1st of
“June and the 1st of July, 1868, I was satisfied, and am

positive now that I was not present on any other occa-

sion except on the 1st of July, 1868, when Dr. King ten-
dered to Ruckman $99,900—that is the only payment on
“which I was present.”

@ I wishyou would tell us how often between the 12th
o May and 1st of July, you and Dr. King went up to
this property of Ruckman’s—that had been Ruckmau’s ?

A 1 don’t recollect.

@ You did go up there with him before the 1st of July,
Jdidyou not ?

A I don’t recollect just now.

You were up there yourself without Dr. King during
that period, were you not ?

A T don’t recollect just now.

o- You were frequently up together during that Sum-
ndb wereyou not ?

a+ | don't recollect.

@ Did you in company with Dr. King go to divers per-
sons in that neighborhood to bu” lands ?

* I think I went to one person.

@ Who was that?
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A. 1 don’t recollect the name.

@ Was his name Hopkins?

A. I believe that is the name.

Q. To any other party there ?

A. Not that I recollect.

@ Did you and he go together to Warren L. Barnett
with a view of buying land?

A. Not that I recollect.

@ You were at Mr. Barnett’s, were you not?

A. Not that I recollect.

. Don’tyou recollect being introduced to Mr. Barnett
by Dr. King?

A. Not that I recollect

@ And you and King were endeavoring to buy land of
Barnett?

A. Not that 1 recollect; I think not.

@ Don’t you recollect an occasion when Dr. King in-
troduced you to Mr. Barnett as his partner-—that is Dr.
King’s partner ?

A. 1 don’t understand your question.

@ Didn’t you and Dr. King together, go or meet with
Mr. Barnett, on a certain occasion in that Spring or Sum-
mer of 1868, and Dr. King introduced you to Mr. Barnett
as his, Dr. King’s, partner ?

A. No, sir; I never was Dr. King’s partner, and never
introduced as such.

You wtre not so introduced to Mr. Barnett?
No, I don’t care who says so.

You never was his partner ?

No, sir.

DD

You never said you were interested with King ia
the purchase of this land ?

Which land ?

Buckman’s.

To Barnett ?

Anybody.

After August ?
+ Any time that Summer?

I may have said that.

DrOProPro >

Did you understand my question ?
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A. Yes, I believe 1. did.

@ My question is whether you said to anybody during
that Summer, that you was interested in that purchase that
King made of Buckman at the time it was made,,in such a
manner as to import that your interest was such at the
time it was made ?

A. No, sir.

@ Did you say to any person that Spring or Summer,
that you and Dr. King, or you by means of Dr. King, had
purchased Buckman’s land, or words of that purport, mean-
ing or effect ?

[Question objected to by plaintiff’s counsel.]
[The Court admits it.]

A. Name your man ; I have not the slightest mwecollec-
tion of ever making such a statement.

@ Did you make such a statement to Warren L. Bar-
nett?

A. I don’t recollect of making such a statement to any-
body.

@ Did you say so to, or in the presence of William
Giriggs ?

A, T don’t know such a man.

@ Did you say so, or in the presence of John J. Don-
aldson ?

A. No, sir.

@ Did you say so to, or in the presence of Charles G.

Rehwoldt ?

4. No, sir. *

@ Did you say so to, or in the presence of Ambrose W.
Thompson ?

4* No, sir.

Q Did you say so to, or in the presence of Joseph C.
Levi?

4 No, sir.

@ Did you say so to, or in the presence of Allen Hay ?
4* No, sir.
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A. No, sir.

®. Or Frederick B. Betts ?

A. No, sir, I don’t recollect of saying that to anybody.
@ Was Dr. King a capitalist ?

A. He had money and property.

Q. Was he a man of capital enough to buy and carry
such a property as this ?

A, Him and his wife had money enough to buy, but
not enough to carry.

@+ What do you mean by that ?

A. T mean 1 know she is a lady of fortune, worth not
less than $100,000, and Dr. King was a man of some means,
I suppose he was worth $20,000, of course they had means
enough to buy.

@. I still fail to understand what you mean by means
enough to buy, and not means enough to carry ?

A. What I mean by not means enough to carry is, if
King or anybodyT else had bought the property without
having' associated other capitalists with him, I know he
would not have_had money enough to carry such a large
transaction as that; still he was a perfectly good man to
buy it.

@. On the former trial was this evidence given by you:
“@®*1 got the impression from the testimony this morning
“ that Mr. King was a man of means at the time you made
“ this arrangement with him—did I understand you cor-
“ rectly ? A. Yes, a man of some means. @ When you
“ were examined at Jersey City in the case of King agst.
“ Buckman—didn’t you testify in this wise, I didn’t believe
“ that Mr. King had meai.s enough to buy that property,
“ to pay for it, I mean I never thought he had; Mr. King
!" inferred that he had some means of his own, and that he
“ had a wealthy old gentleman, at that time unknown to
“ me, who would back him ; I know now it is Herman O.
“ Adams; be has an interest in this contract, one-fifth, I
“ understood ; I know of other gentlemen having interests
“ in this contract; the old gentleman, Mr. Adams, his son,
“ Peter G., J. J. Donaldson, and the persons having an
“ interest, each one has one-fifth interest; it is hard for me

4Q “ to tell who furnished the money, I believe it come from
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“the Bank of North America, of which Mr. Donaldson is
“President? A’ Yes, I knew that he had no means to pay
Tfor that property.Did you so testify before ?

|A T did.

Defendant offers in evidence record of a deed of assign-
ment between Benjamin W. King to Peter C. Adams,
dated August 20, 1868, acknowledged August 27, 1868, by
Benjamin W. King, proved both as to King and Peter U.
Adans, by the subscribing witness, December 11, 1868, and
[recorded December 14th, 1868, book B 7, page 158.

The record is admitted as having the force of the original,
hyconsent and without objection.

I Defendant also offers in evidence record of an assign-
matby William R. Bergholz, dated March 4, 1871, recor-
ddMarch 6, 1871, book A 8, of deeds, page 73.

@ Did you get from King an actual assignment for
prefifth interest in this contract ?
I A T got mine simultaneously with the others ; the same
I®Adams, Donaldson and others.
I @ A separate paper ?
A No, sir, all the same, simultaneously delivered, each
[aegot a paper, there were four papers.
Where is your assignment?
I assigned it to Mr. Raymond.
What did you do with the paper itself ?
I gave it to Mr. Raymond.
Did you write on it?
I suppose it was written on the back of it.
Where does Raymond live ?

PO QRORD

I don’t know where he lives ; his store is corner of
[Nessuand Fulton streets; that clothing store on the corner;
thswas written on the back of the paper in Mr. Hamp-
Penslaw office ; the papers were all alike and compared.
o Does this assignment which you have just heard

read—does that express the consideration you received
jtruly?
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(Question objected to asirrelevant.)

Adjourned for the day.



New Jersey Supreme Court.

William R. Bergholz,
Us.

Elisha Kuckman.

Thursday Morning, ApI'il 22d, 1875.
Third Day’s Proceedings.
Cross-examination of William R. Bergholz continued.

The Stenographer reads the question objected to justbe-
%readjournment last evening, as follows :

E| DoeS' thi8 assignment which you have just heard
L y - "at express the consideration you received
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Objected to as before and overruled by the Court, to
which ruling defendant prays an exception, and that his
exception may be sealed and it is sealed accordingly.

ALFRED REED,

Jus. Sup. Gt

Q. What was the value of your interest in that contract, !
at the time it was assigned to you by Dr. King?

(Same objection as to the preceeding question.)
The Court :
I admit that question as to the value at that time.

(Plaintiff’s Counsel excepts.

A 1 haven’t the slightest recollection now of what Ij

considered its value at that time.
@. That is not the question I asked you—please answeil
the question ?

[Stenographer reads :]

Q. What was the value of your interest in that contract,
at the time it was assigned to you by Dr. King ?

A. 1 don’t know.

Q. Did you not say on the other trial that its vauj
was the same, or so far as you know, not different at t |
time you got it that it was when you sold it ?

A. I don’t recollect.

@ What price did you put upon it ?

(Question objected to by plaintiff.)

The Court admits the question, to which ruling the
plaintiff excepts.
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A Upon what?

M, Parker :
Upon your interest in the contract.
A At the time, I don’t recollect.

M, Yanatta:

Ipropose to ask some questions on a subject which your
Honor will probably feel constrained to exclude, or some
ofthem at least, and I ask them for the purpose of having
itappear upon the record that they were put, or offered to
beput. They touch the question of brokerage and license
asabroker, as to whether he was ever licensed as a real
estate broker.

@ Did you take out a license, under the authority of
the United States Government, as a real estate agent ? 20

Tk Couwrt :
Toverrule that question.

M Yanatta :

I will state the substance of what I propose to prove.
'Weinsist that by his own evidence already given, and
veoffer to prove by his further examination, that he pro- 30
Jessed to be, and was engaged in the business of real estate
broker, and that for that, or on that account he had never
pidany taxes to the United States Government, nor had
eereceived any license as required by the laws of the
United States for carrying on that business, and the time
veoffer to prove that in the year 1868, and immediately
preceeding the transaction in respect to which he claims

commissions, that- will fix the time to which our evidence
will relate.

40
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Mr. Parker :

We don’t object to the evidence on the part of the de-
fendant, not that I think it at all relevant, but I think he
will perhaps gain more advantage by his offer than he can
derive from his proof.

The Court :

I will overrule the offer as it stands. The offeris clearly
within the ruliug of our Court of Errors.

Defend int’s Counsel prays an exception to this ruling
of the Court, and that his exception may be sealed, and it
is sealed accordingly.

ALFRED REED,

Jus. Sup. Ct.

Mr. Yanatta:

I have concluded the cross-examination of this witness,
with the exception of calling his attention to his testimony
given on the previous trial, touching the value of his inter-
est at the time he got his interest, and compared with the
time he disposed of it. That, if the Court will permit me,
I will examine him upon, as soon asI find it in the printed
book. In the meantime the other side may proceed with
the re-direct, reserving my right to examine upon that one
point.

Re-direct examination.
By Mr. Parker:
Q. You were a witness, it is said, in a case in Jersey

City between Mr. Ruckman and Dr. King—what was it
about ?
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A I think about a suit pending between Dr. King and
M:. Ruckman ; the suit as near as I can recollect it, was to
neke him perform what he had agreed to—this contract.

0. Was or was not that suit pending when these assign-
ments were made ?

I A Yes, it was pending.

@ Do you know whether there were one or two suits
Ithen pending between those parties about that contract.

A 1 don’t recollect—one or two.

1 ¢ Do you remember hearing at the time, and when
yar testimony was taken, of a cros3 suit brought by Mr.
Ruckman to set aside the contract ? *

A Yes, sir.

I Do you know how soon that litigation commenced?
I A I think almost immediately—very soon after the
T contract was made.

@ I think you have mentioned that the day of the first
I payment was the first of June, was it not ?

A Yes.
| @ Do you know whether that payment was accepted or
ITrt?

(Question objected to.)
A It was not accepted.
tglpl
M Parker:
Idon’'t pretend that he knew that of his own knowledge.
@ Did you not know as a witness, as already related,

thet the tender on the 1st of June was refused, or alleged to
rae been refused, and that the suit Was immediately com-

nenced.
M. Yanatta :

The bill was not filed till the 1st Or 2d of July—the first
paymrent was to have been June 1st.
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Mr. Parker:
Well, I will take it as you state.

®. Then the assignment that you received was made to
you in the midst of this litigation ?

A. Yes.

@, Have you any idea of when that litigation con-
cluded?

A. 1 don’t know-—I don’t recollect.

@ You have been asked in relation to this tender that]
I have just mentioned, and your former evidence appealed
to in regard to it—now at how many tenders on that con
tract were you actually present ?

A. I'was actually present on the 1st of July—the sec-
ond tender.

@ Made where ?

A. The first was made in the office of Mr. Voorhis, the
counsellor in Jersey City, and Mr. Ruckman not being
there to receive the money, it was made again within an
hour, or shortly afterwards, in the railroad cars, to M.
Ruckman.

Q. At the last trial, after delivering the testimony which
was read to you before, did you testify correctly your first!
statement on that subject?

A. Yes, sir.

@. You were asked the following question, and did you
answer as I now state—page 88 : “ @. Are you able to
speak with any more certainty in relation to the fact ag
to whether you were present at Jersey City at the time
“ the $19,90; were tendered? A. I was not present. @\
You say you were not; I asked you whether you were]
able to speak with more certainty ; what makes you cer-
tain, if you are so, that you were not present on that oc-
“ casion of the $19,900, the first money ? A. I looked ata
book yesterday, which was laying in the parlor of the ho-
tel—the book which contained the printed evidence given
by me—for a few seconds ; looked it over regarding what
I said about the first payment, or tender, as it is called,
and in going home last night to the hotel in New York, )
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“looked at my diary for 1868, and I was satisfied about
“mj mistake ; confounding them, the 1st of June and the
“1Istof July, 1868. I was satisfied, and am positive now,
“that I was not present on any other occasion except on
“the 1st of July, 1868, when Dr. King tendered to Ruck-
“man $99,900 ; that is the only payment on which I was
“present.” Did you so testify ?

‘AT did, sir.

Q@ Is that true ?

A. That is positively true.

Q Look at your diary on the 1st of July, 1868, and, re-
freshing your memory thereby, state at what tender you
were present ?

A [Looking at diary.] I was present,on the 1st of
July, at the tender of $99,900 in Mr. Yoorhis’ office, Jersey
«City. [ /

@ You were asked in relation to your seeing Dr. King
when he showed you this written agreement; it was at his
house in Grove street, was it not ?

A Yes.

10

20

M. Vanatta :

The testimony is the other way ; he said Dr. King came
| there to Hoboken and showed it to him.

M Parker :

That is true ; I was mistaken.
30
G Where did Mr, Ruckman then live ?
d. Closter.
@ Had you seen Dr. King before for the purpose of
ascertaining how this contract proceeded ?
4 I had seen him between the 9th and 14th.
@ When and where ?
d. I had seen him on the night ol the 11th of May, at
f tshouse in Grove street.
I @ For what purpose were you there?
d- To ascertain from him how far he had proceeded ; 40
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what he had done ; if he had seen the land ; if it had suited
him, and so on.

@ Which was the most convenient method for you to
discover the situation of this negotiation—through Dr.
King or Mr. Ruckman ?

A. Dr. King; he lived right onjny way going to the
Christopher street ferry; I had to go right through Grove
street.

@. Then you bad been to him about the matter on the
11th?

A. Yes, sir.

@. And he came to see you on the 14th ?

A. Yes, sir.

@. Your attention was called by Mr. Yanatta, to the
time when the interest was first promised you in this con-
tract, after it was made and the entry was read from the
diary ; I want to ask you when these and all the entries
that you have referred to were made?

A. They were made at the time that they purport to
have been made.

@ Your attention was called to your testimony in the
first case, as stated on page 162 of this book, at folio 648—
did your testimony then referred to proceed as follows:
“ 1 saw the contract that Mr. King had with Mr. Ruckman ;
“ I did not have any interest in the contract then—an iu-
terest is promised me now; it was promised me to have
a one-fifth interest in that contract; I don’t recollect
when it was promised me ; I do not think it was the day
the tender was made in the car—the tender was made
the first day of July, and the interest was promised me
in August, I believe; I came over on the first of July;
because I was requested by Mr. King; I went to Mr.
Ruckman’s with Mr. King early in May tointroduce King
to Ruckman as a purchaser ; I introduced him to Mr.
Ruckman ; at the time I introduced King to Ruckman, I
had known him probably a year or two; I sent sev-
eral parties out there previous to Mr. King, but they
failed ; I did not know anything about Mr. King s means
“ at that time; I did not believe that Mr. King had means
enough to buy that property—to pay for it, I mean,
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“never thought he had ; Mr. King represented that he
«had some means of his own, and that he haci a wealthy
“old gentleman, at that time unknown to me, who
“would back him; I know now—it is Herman C.
“Adams—he had an interest in this contract, one-
“fifth, I understood ; I know of other gentleman having
“interests in this contracf—the old gentleman, Mr. Adams,
“his son, Peter C., J. J. Donaldson, are the persons hav-
ing an interest; each one has one-fifth interest; it is
“hard for me to tell who furnished the money, I believe it
“came from the Bank of North America, of which Mr.
“Donaldsonis President; that Bank is situated on Wall
“street, New York.” JDid you so testify?

A T did

@ And was that testimony according to the fact ?
mA Yes, according to the facts.

@ You have been asked and testified respecting, as
wessaid, the consideration you gave for obtaining one-
fithinterest in that contract ; I want to ask you whether
youmean bv that you have stated, that you gave the con-
sidération, or that the things mentioned were the reasons
thtinduced Mr. King to admit you as one of the joint
owrers ?

A The reasons I gave were the reasons for which I
wes admitted to become one of the parties, and the con-
sideration I gave and was to give are stated in that paper ;
Ives to give and do the same as all others.

®@ Your paper is a copy of the one that has been read,
isit?

~ Yes, they were all alike.

® Then the bargain was that King admitted you, the
woAdam s, and Donaldson, upon the understanding that
youtour were to procure all moneys necessary to pay upon

e(@Thract, and not to get it back till after sales had
taken place ?

A Yes, sir.

(W question objected to.)

& Was King by the arrangement between you, to ad-
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vance any money ?

(Defendant objects to the question, and after argument
withdraws his objection.)

A. No, sir.

@. You were asked heretofore in relation to sales of
real estate, and what was the first sale of real estate that
you made as a broker?'

(Defendant’s object to the question.)
Mr. Parker :
That is in direct reply to evidence already in.
Mr. Yanatta :
We withdraw the objection.
A. T am positive the first sale of land I ever made m
my life was this sale for Mr. Ruckman.

Q. How often before this contract had you seeD Mr.
Ruckman, so far as you can tell ?

Is that circumstance fresh to you ?

Positively fresh.

Is there any doubt of his having known you y
name which he thus pronounced ?

A. Quite a number of times.

@ At this office you have spoken of?

A. Probably some 12 or 15 times at my office, yes, sir.
@. Did he call you by any name ?

A. He did.

@ What?

A. Berkhaus.

Q. He didn’t call you Bergholz?

A. No, sir.

@. But he got it the other way, “ Berkhaus ?’
A. Yes, sir.

Q.

A.

Q.

A. None whatever.
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@ Your attention was called to your evidence given as
mowincluded in the new book, folio 655, page 164—did you
then say in addition to that you have already testified to :
“ At the time of the tender I believe none of the members
“of the partnership were interested until I jcame in~"I
“don’t think J. J. Donaldson was interested at the time of
“the tender, but I don’t know—

, [Interrupted.]
M. Vanatta :'

(Objects to that mode of examining the witness.)

The Court ;

If it is part of his examination, the portion of which was
introduced on cross-examination, it is proper that the
plaintiff should be allowed to give his explanation of the
original testimony—if it is a, part. 20

After hearing arguments of Counsel, the Court overrules
the question in that shape.

M: Parker :

Then I will put this question.

@ How soon did any of the parties, so far as you know,
becorre interested in this contract besides Mr. King ? 1

80
M: Vanatta;

Idon’t see in what point of view this is pertinent or
Levant; therefore I object to it. *

M: Parker : /:

Ibis a circumstance to show that he did- not go in so
faty, if the rest did; but if the Court has any doubt about
I don’t want .to take time. ’ 40
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The Court :

I wUi admit Iff if you insist on it.
Mr. Parker:

We will waive it.

Q. In that entry in June 10th, read from your di&ry,
1Q it is stated that “ Dr. King promises one-fifth in the land
he bought, in the presence of M. M. B.”  Who is M. M. B?
A. My wife Mary M.
@ Had you any reason for stating that it was in the
presence of your wife in making a memorandum of it ?
A. T don’t recollect any special reasons now,

Re-cross-examination :
By Mr. Yanatta :

@. I have now found the testimony I had in my mind,
page 62, “ @ Are you able to say whether the value of
“ the land in question has increased, or on the contrary,
between 1868 and 1872? Are you able to say whether
that land has appreciated or not since 1868 and 18717
A. I really don’t know whether it has or not. Did you

so testify on the other trial?

A. T did.
@ Do you know when that Chancery .suit was eorn-
3Q menced—King’s suit against Ruckman ?

«
«

«

Mr. Parker:
We can agree upon those things,
Mr. Yanatta:
The bill is marked filed July 1st, 1808.

40 Mr. Parker:
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I always understood the bill was filed on the day of the
tender of $99,000.

Hr. Vanatta:

Ruckman’s bill was filed July 8, 1868, afid that wa# to
set aside the contract.

(It is so agreed by counsel for the respective parties.)

Q@ You stated to Mr. Parker that you called to see

King on the 11th of May, 1868 ?

Yes, sir.

And at his residence, I think you said?

On Grove street.

Tell Us the time of day you made the call ?

I came home from Fifth-avenue Hotel; it must have
been between 9 and 10 Vclock at night—on my way home
to Hoboken.

@ What did you go to Dr. Ring’s for that night ?

A To ascertain what he had done ; if he had bought, to
ascertain about the lands.

@ Doyou recollect what passed between yOu and him ?

A No, sir, I don’t recollect the conversation, except the
substance of it.

@ You said you went to Dr. King’s that night to get
information, Why did you want that information ?

A I don’t recollect why I wanted it; I know I did
wart it.

@ What did you want that information for, for which
you went ?

A, I knew that he made an appointment with Ruck man
tovisit the lands, and I wanted to know if he had been
there, what he thought of it, and what had passed between
them and what he had done.

@ You say that when King made this assignment, the
understanding was that he was not to advance any money ?

A That was the understanding.

@ According to the understanding who was to advance
the money ?

N o e
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A. The parties who received the interest.

@ Was it the understanding that you were to advance
one-fourth part of this $99,900 ?

A. Yes, I was to do precisely the same as the others
did. ,

®. , And you undertook to do it ?.

A.. It was advanced.

Q. Did you do it ?

A. No, sir, I didn’t say I did.

10 @ Who did advance it ?
A. 1 believe Mr. Donaldson ; I know it came out of his

@ Did Peter C. Adams advance any ?
A. How it was made up I cannot tell; alii know, it
*came out of the Bank of North America.
@ Were you called on to make advances?
A. 1 didn’t know whether I was or not.
@. Did you advance any ?
A. The money came out of the Bank of North America.
20 @+ Did you give any note for it ?
:A. No, sir!
Q. Were you asked about the advance ?
A. 1 believe I was ; I don’t recollect.
@> Where did the money come-from?
A. The $99,900 is, all I know of, and I know that came
out of the Bank of North America.
@. Fowler had charge of that money, hadn’t he ?
A. 1 don’t know ; I saw King count out the money.
@. It was handed to him by Fowler, wasn’t it?
30 A. I don’t know.
@ And Fowler took it back to the bank—did he or did
he not ?
A. 1T don’t know-—I don’t recollect/

@ You were not at the bank when it was got?
A. T think not.

@ Did you ever try to sell your interest in that con-
tract before you assigned to Raymond ?

(Objected to as not responsive to the re-direct examina-
40 tion-)
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0. You said the first sale you ever made was this sale
dRuckman’s—the first you eyer made in your life ?
.A. Yes, sir.

® On the previous trial did you testify as follows, page
2% d0. Wore you engaged in the sale of real estate as a
?land agent? A. Engineers always do; yes. . Had
“you.previously been making sales of real estate as land
“agent or land broker ? A. I always effected- sales, and
“doit to this day. , @ In 1868, or 1867, were you acting
“asagent for thé sale of real estate? A. Excepting this
mRuckman estate, \ @. Did you for anybody else ? A. [
“heliéve I did. Q. Who else? A. The Huguenot Park.
i@ On commission ? A. .Yes. @ What year? A.
1188 @ And in 1867 also? A. No, sir, I believe not.”
Ddyou so testify ?

JA. T did. , A

I @ And on your re-direct examination, page 61 : “@.
“Youhad been engaged in.the sale of pieces of land ? A.
iThad. @ Do you know whether or not that fact that
Iyou were more or less engaged in the purchase and sale
of real estate was known to~Dr. King? A. It was.”

! @ Did you so testify ?

[d Idid. . - '

@ On page 181 : “ @ What period of time do you
[“dean when you say the officers were authorized to sell?
VA From early in 1868 up to this time; a resolution
pas passed to pay two and a half per cent, to the Direc-

tors; and they made a contract with a real estate house
minNew York to pay them five per cent, and to pay the
I Directors 27 for all sales, and it is in force now ; that
[resolution was passed early in 1868, and is in force now.”
Pdyou so testify ?

IA 1did

I v On the previous trial did you testify as follows, page
pi: “ @ Tell us when that Huguenot Park Association
Iwsorganized ? A. In the spring of 1868. . March?
[4 Before March. . January or February? A. I

j dntrecollect the month, but it was early in the winter
|ELil)8,1 call thé winter of 1868 February or March.
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to sell lands and receive commissions ? A. Yes. @ At
that titae? A> Yes. @. Did yon make any sales
after that? A. I did. @ Bight off? A:i I think so
@t About how many ? A. I made altogether for them:
two sales ; I think not more, I don’t think I made any]
more than two sales. Q. Do yon recollect who you soldi
them to? A. One to John R. Penn, and one. to David
Crowley. . You got the commission on them? A I
ahave received the commission. . When they were
u made? Ai l don’t recollect the date, 1868,1 think. @
(i Before this contract or afterwards? A. Before, I beH
“ lieve one was before and one after, I think ; I don’t recol-
“ lect.” Did you SO testify on the other trial ?

Ai  Yes, with my explanations at the bottom.

¢

¢

Further examined by Mr. Parker :

@ Did you on the same occasion testify on that subjedi
as follows, page 133 : “ @ Something has been said as ta
“ yoUr carrying on the business of a land agent, I wish ta
ask what sales you ever made of lands before this? M
I never was known as a land agent nor land broker, real
estate agent, or anything of that kind. . Did you evel
make a sale before this for anybody else? A. I didnotl
@ Have you made any since this for anybody else ? M
I have. @ When? A. In my connection with the
Huguenot Land Park Association. . You said ij
your examination below ,£by profession I am a civil edjl
‘gineer, and try to negotiate sales’*~what sales did yajl
refer to? A. I am Vice President and Chief Engine«
« of the Huguenot Park ; by résolution of the Board, ever«
officer was authorized to sell lots or plots of that Assoe |
ation, and to receive for it two and a half per cent. com]|
mission, and in that capacity and for that Associd
tion I have effected several sales. @ You Statedin a]
examination, 11 tried to negotiate” Sales, I do to this jl

“ —what sales do you mean by the expression, 0
“ ‘this day?” A. Huguenot Park. . Have you ever j
“ tempted the sale of land before the sale in 1

“ hero? Ai Never, for anybody ; I am one of the rus ej
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“pf Hie Huguenot Park, and Via© President, and a
“Director. @ What period of time do you mean
“when you iay the officers were authorized to sell? A.
«From early in 1868 up to this time ; a resolution was
“passed to pay two and a half per cent, to the Directors ;
“and they made a contract with a real estate house in New
“York to pay them five per eont., and to pay the Direc-
Itars 2| for all sales, and it is in force now ; that resolu-
“lion was passed early in 1868, and is in force now ?”

A Tdid

® And did you further testify as follows, folio 564:
“@ T811 us when that Huguenot Park Association was or-
“ganized? A. In the spring of 1868. . March? A.
“Before March? - January or February? A. I don’t
“recollect the month, but it was early in the winter of
“1868; I call the winter of 1868, February or March. @.
“And the resolution was then passed for the Directors to
“sdl lands and receive commissions? A- Yes, @ At
“that time? A. Yes. . Did ypa make any sales after
“that? 4» I did. @, Bight off? A- X think so. @
“About how many? A. I made altogether for them two
“sales; I think not more ; I don’t think I made any more
“than two sales. @. Do you recollect who you sold them
‘t0? 4, One to John B. Penn, and one to David Orow-
["ky- You got the commission on them? A X have
“received the commission. @ When they were made?
I“Idon’t recollect the date, 1868, I think. . Before this
1“contract or afterwards ? A. Before, I believe one was
“before and one after, I think, I don’t recollect. . This
“Huguenot Park has its trustees? A- Yes, sir. @ Do
I‘they hold the lands ¢ A. It is one trustee who gives the
| deeds—signs them—Bichard Lothies. @ You hold
| ibams ? 4* Yes, sir; X own five shares.’5 Did you so
Ttestify ?
| d T did.

v- Now, have you any recollection on this subject as to
Wetler you ever had made sale for anybody before this
pekman matter ?

I never did in my life, I am positive,
j @ And whether the other properties you have sold
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were those 'in which you were a shareholder—in the
Huguenot Park in which you were interested ?
. A. None others except in the Huguenot Park.

Further examined by Mr. Yanatta : ;

@. All this, testimony which Mr. Parker read to you!
just now, was given after Mr. Ruckman had rested his easel
on the.former trial ?

IQ A. I don’t recollect.

Q. Before you gave that testimony, there had been a
motion made in the cause to non suit you, because you didn']
have a broker’s license, hadn’t there ?

A* 1 don’t recollect; I recollect my testimony, but 1
don’t recollect anything about suiting.

m@. Don’t you recollect there was such a motion made
in your cause to dismiss your cause, because you had mo
license aS a broker ?

A. 1 don’t recollect it.

20 @. Don’t recollect any such motion being made?
No, sir.
You were here during the trial ?
Yes,- sir.
Was not this testimony given just near the close oh
the case, just before we began to sum up the case?
A. 1 don’t recollect; I paid no attention to motions.

Mr. Parker :
BO We will admit that that is so;

Plaintiff offers in evidence the contract, Book Y 6, dJ]|
deeds, page 588, articles of agreement, dated May 12,1868,
between Elisha Ruckman, party of the first part, and Beni
jamin W. King, party of the second part.

: Plaintiff also offers in evidence, Book D 9, page 1)"erdJ

a deed from Elisha Ruckman, and Margaret, his w”*e’ 0
John Xi. Brownelk dated June 7, 1873, acknowledged el

40 cember 6, 1873, recorded January 17, 1874.
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[Itis agreed by counsel of the respective parties, that
that land described in the deed just offered, was the land
referred to in the contract, and that Brownell was the

assignee.]

Plaintiff also offers in evidence of the deposition of Ben-
jarnW. King, taken by commission, found on page 69 of
thebook of the last trial.

M Yanatta :

There are some expressions in those answers that are
m, of course, evidence anywhere, and I suppose you will
ant them in reading. They are purely hearsay.

IM: Parker :
When I come to them will you call my attention to it ?

M. Parker reads as follows : “ @ State where you re-
side; do you know the plaintiff and defendant; if yea,
“state when you first knew the defendant, and the circum-
“stances attending your first acquaintance with him ? A.
fireside in Hartford, Washington county, New York; I
“know the plaintiff and defendant; I have known the de-
fendant upwards of four years "Mr. Bergholz took me to
“Ruckman’s house at Closter, New Jersey, and introduced
“meto him about purchasing some of his land—this was
‘upwards of four years aga; the precise date I do not
[‘recollect. @. Are you the same person mentioned as

purchaser in a certain contract, dated March 12th, 1868,
[“between Elisha Ruckman and Benjamin W. King, pur-
porting to be for the sale and purchase of lands in Ber-

gn county, New dJersey, and Rockland county, New

“York? A, I don’t know of any such contract of that

‘de @ State the circumstances attending the making
I sad contract, and especially who, if any person, intro-
f uucedyou as such purchaser to said defendant; how.you
| firt knew of said lands and their being for sale, and par-
I heularly whether the plaintiff took any part, 9nd if yea,
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what part, in procuring your purchase of said lands?
A. I know of no contract of the date of March twelfth,!
eighteen hundred and sixty-eight, and of no circumstan-J
ces attending a contract of that date ; no one introduced
me as purchaser under any contract of that date of any
lands; I knew nothing of lands for sale by Ruckmanm
prior to that date ; the plaintiff, if I remember correctly,
took no part in procuring my purchase of any lands by &
contract of that date. @ Was anything said by said de-
fendant to you, or in your hearing, touching the payment;
or allowance of commission to said William R. Bergholz,]
by him, for procuring a purchaser for said lands; if yea,
state p trticularly all then said, mentioning times, places,1
and circumstances of the conversation ? A. Nothing wag
said by Ruckman touching the { ayment or allowance of
commissions to Bergholz for procuring a sale of lands!
under a contract of that date. . For account of whom, I
if for any other person than yourself, did you at thej
time make said contract referred to in interrogatory sec-j
ond ? A. For account of no other person, I made ugj
contract of that date. @ If you know anything else!
favorable to the plaintiff in this cause, please declare it
particularly? A. Mr. Bergholz took me to Ruckmans
house at Gloster, New Jersey, and introduced me to Mr,j
Ruckman, with the view to my purchasing Ruckman sj
lands in Bergen county, New Jersey, and Rockland coun-
ty, subsequent to March twelfth, one thousand eight hnn-j
dred and sixty-eight; there was a contract made by me
with Ruckman for the purchase of said lands a month
and a half or two months after that date ; Ruckman said!
to me before the contract was made, I shall not pay two!
commissions ; he asked me whether I expected a conunis-j
sion, and I replied I am buying for myself; he said hej
would only pay one commission ; there was somethipgl
else said by Ruckman as to paying commission that
favorable, but I cannot recollect what it is without re.
freshing my memory, and I have no memorandum op
writing in my possession or under my control to do it

with.”



168

M. Parker :

My clerk in drawing these interrogatories was miéled by
ny handwriting ; when I wrote .May 12. 1868, he copied it
Mirch 12 ; that difficulty runs through tlie whole of it, and
tmakes considerable trouble.

M Parker also reads the cross interrogatories as follows :

“What is your occupation, and what has it been for the
“last twenty years, and where carried on—state in detail?
rd. I have no occupation now ; I was a practicing physi-
|:dau at Fort Edward, New York, and in Nevv-York City,
r for eighteen years, six years in Fort Edward and twelve
fu New York. @ How long have you known the
“plaintiff, what is his occupation- and what business rela-
ftious h ve evér subsisted between him a d you—state
"particularly how those biisinéss relations (if any) arose?
?A. I have kribwm the plaintiff upwards of six years I
“suppose, his occupation is that of acivil engineer; I at-
ftended his family in sickness, and became acquainted

withhim ; there was no other business relations, except
"leintroduced me to Mr. Ruckhian to purchase his lauds
[‘C At the time you made thé contract mentioned in the
|second direct interrogatory, what means of carrying it

‘athad you, and where- Were those means ? A. There
Iwesno contract of the date mentioned in interrogatory
Iseoond @ What arrangements for the means of car-
Lrying out had you then made? A. No arrangements
"were made for a contract of that date. . What arrange-

mets for the means of carrying it out did you subse-

quently make, and when, where, and with whom did you
meke thorn ? A. I made no arrangements for means
pith any one for carrying out a contract of that date. Q.
LWhen did the plaintiff, Bergholz, become interested in
[sad contract ? A. Bergholz never became interested
with me in a contract of that date. . What interest
idd he then acquire in it? A. He never acquired any
mterest. @ When and how did he acquire that interest ?
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eration did he give, or agree to give, for that interest?]
A. Nothing was said about giving or agreeing to give and
consideration. . How did he give, or how was heto
give, that consideration,? A. He was not to give ay!
consideration for an interest in land purporting to bel
purchased under contract of the date mentioned. @ Did
he ever acquire any further interest in it—if so, what|
when, how, and for what consideration? A. He had
nothing to do with any interest im contract of that date!
@. Did any other person acquire any interest in it—if sol
who were they, what were their interests, and when and
how acquired, and on what consideration—state fully and
in detail? A, There was no interest to acquire; there]
was no one, to my knowledge, had any interest; there
was no contract of that date. @ Who were present
when tlie matters stated by you, in answer to the fourth
direct idterrogatory, took place? A. My answer is, that]
there was no contract made of that date, March twelfth,]
feighteen hundred and sixty-eight. Q. Why did you perl
rait the plaintiff, Bergholz, to acquire an interest in the
contract spoken of? A. He did not acquire an interest]
@ Why did you permit any other person to acquire anl
interest in that contract? A. No one did. @ Are your!
relations with the plaintiff, Bergholz, now friendly orun-|
friendly— and how7have they been for the last four years!
or more ? A. Friendly, as far as I know. @ Are yourj
relations with the defendant, Ruckman, friendly or unj
friendly—and how have they been for the last four years!
A. Friendly and unfriendly ; they were friendly until
some litigation. . Has there not been litigations pendl
ing between you arid the defendant, Ruckman, for the
last four years, which is still unsettled ? A. There had
been litigation ; have nothing more to do with it; I sup-
pose it is settled. . Were you not, within the last twol
years, tried upon an indictment for perjury, in which tha
said Ruckman was prosecutor ? A. He procured an mj
dictment for perjury against me, and employed three law-
yers to prosecute me, on which I was acquitted. @-.4
in the course of this examination you have spoken of any

40 *PaPer writing, state where, and in whose possession yoifl
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“last saw each, and where each now is? A. I last saw
“the contract I have spoken of in court in Hudson City,
|New Jersey, I think, a year ago last February. . Did
“you say to William Doyle, on or about June 19, 1868, at
“said Doyle’s house, on the Palisades, that the reason you
“did not pay the June payment in the contract with Buck-
“man was that you did not know where to get the July
“payment, and you did not mean to let the June payment
“glip through your fingers, until you knew where you were

“going to get the money for the July payment, or anything j

“ to that effect ? A. I have no recollection of saying any-
‘ thing of the kind mentioned in the cross-interrogatory.
“Q Did vou not buyT in May and dJune, 1868, near the
“lands of Henry Opkins, paying him $500, and put the
“contract on record, and paid him no more money ? An-
“sver all these seperate and fully. A. I bought some
“land from Henry Opkins, and made him a payment, a
“consideration of fifty7 dollars, and put the contract on
“record, and afterwards took his deed and paid him stipu-
lated price. @ When and where did you first see Buck-
1“ man, and who was with him? Answer fully. A. I first
“saw Ruckman at his dwelling ; Bergholz was with him ;
“he went with me to see Buckman. . When next did
“you see him?. A. I next saw Buckman two or three
“days afterwards at his house by appointment. . Did
“you not make over or sell the Opkins land to William B.
“Bergholz, and did he not pay and take the land; if not, what
“did you do with it ? A. I bought the piece of land from
“Opkins, and hold it still. . If William B” Bergholz did
“not take the land, why not? A. I took the land. @.
“Who was your partners the 12th of May, 1868? Name
“them all. A. I had no partners at that time except my
“wife. @ Had you enough money of your own on the
“12th of May, 1868, to pay for the lands you bought of
“Elisha Buckman and the others in May and June, 1868 ?
“A. Teither had the money or could raise it. @. If you had
“not, why did you purchase? A. I had the means or
“could raise it. @ If you had, state the place it
“was kept, and produce your books, and make and exhibit
“them, showing this. A. I procured it on a Iftan. @.
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“ Why did you not pay the first of June payment to Ruck-!
| man? State this fully. A. Ruckman was not at the ap-1

“ pointed place to receive it. . Q. If you brought some

“ money to the office of C. H. Voorhis, where did you get
“if from, and on what security, and when did you return

“1f %1 State this fully. A. I got the money spoken of

“ from Mr. Adams and returned it the same day; there was

' “ no security required. . Did you write to Opkins that!
4« Bergholz was the owner of this land, or the contract to
10 “ take it? A. I don’t recollect that I did; there might
“ have been such a letter. ,6. Had you sold him that con-.

“ tract? A. 1 do ncrt recollect. . What was the date of
&s lid contract ? A. I do not know. . At what time did

“ you take in John J. Donaldson as, partner in the Ruck-

“ man contract ? Answer fully. A. I took no one in—in

“ the contract spoken of. @ Where did you get the money

“ to pay the $99,900 in July 1st, 1868 and what .security
did you give, personal or collateral ? State this fully and
“ particularly., ¢(h.A loan made by Mr. Adams from John

20 “ J. Donaids..n ; there was no security required of me. @
“ Whj did you not pay7the June payment,? A. My answer
“is, Ruckman was not at the appointed place to receive it

“ From whom did you get the $99,900 ; at what place

“ was it put in your,hands, arid;for what purpose ; how

“ long did you have the same, and what interest did you

“ pay for the use of the same, and to whom did you pay it,

“ and to whom did you return the principal? State also,

“ the date ybu received it. State this fully, and answer

“ each paragraph. A. I got the money from Mr. Adams;
80 “ it was handed me in Jersey City, to pay Mr. Ruckman, in
‘“ part, for his land; I had the sum one day, and,carried it

“ back the same day to Mr. Adams ; I received it the day

“ Xwas to pay Mr. Ruckman; I think it was July first,

“ eighteen hundred and sixty-eight. @ Why7do you not

‘“ come in person to give your evidence for Bergholz; from

“ whom did this way of getting your testimony come? State

“ this fully. A. I have never been subpoenaed ; I do not

“ know who suggested, this way of getting my .testimony.

“ @ Did you not want to. see the men you had bought of
JO “ and n@t paid them, and how many of them are fixed so?
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“State fully. A. I have no fear of meeting anybody; I
“think all of whom I bought lands, 'five® different per-
Tsons, I have paid or settled with. @. I)id Bergholz
“have an interest in these lands you bought in May and
“June, 1868, in Bergen county, N. J., and Rockland
“county, N. Y ? A. I do not know what lands are re-
“ferred to"; 1 think he did not have an interest, but might
ihave had. @ How 1>ng have you known Bergliofz ?
Id. Upwards of six years. @ When did you first be-
[‘come acquainted with him ? J. Upwards of six years
ITago. @ How long have you known H. 0. Adams,
“and when did you first become acquainted with him ? A.
“I think about eight years ago-—1 have known him ever
i“simce. Q. How long have you known P. 0. Adams, and
"when did you become acquainted with him ?” A. About
“the same time'; eight years ago. @. How long have you
“known J. J. Donaldson, and when did you first become
“acquainted with him—answer these questions fully ? A.
“About four years or upwards ; 1 became acquainted with
“hm then. @ Had you a contract with Ruckman for
“lands—if so, produce and annex it to this commission ?
“A T had a contract with Ruckman ; I have not got it in
| ny poss ession or under my control. Q. Statd at what
{bank, if any, you put this money you had hi Jersey City
“mthe 1st of June and July, 1868, and which you show ed
it0. H. Yoorhis ? A. I had no bank in Jersey City, and
{pit no money in any there. @. Who cam - with you
"Jure 1,1868, to the office of C. H. Yoorhis ; also his bus-
‘mess and residence ; answer fully ? A. A patient of

mine; I cannot recall his name. . State if it was not
hsmoney you showed to C. H. Yoorhis, if not, whose

money it was? A. It was not his money ; it was the

morey I procured through Mr. Adams." @ Have you

ay bank book of the deposit of the $19,900 of June 1st;

Ilso, annex it to this and state how long it remained on

deposit and not drawn upon ; answer fully? A. I have

lone. @ Who takes the deeds of the lands bought by
i)ouof Ruckman? A; I do not know, for I have nothing
| Odo with the property. . Have any of your partners

sddout of this contract ? A. I had no partners, and
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have nothing to do with the contract. . If so, to whom
sold, and the price each sold out for? A. I do not-know.
@ Who is to take the deed Ruckman is to give to fulfill
his contract made the 12th of May, 1868 ; name him?
A. I do not know. . How many times has this con-
tract, or any part of it, been sold ; state all? A. I donot
know. . Have you paid any part of the money that
has been paid on this contract; if so, how much, and to
whom did you pay it 2 A. I first paid to Ruckman one
hundred dollars on signing contract; I paid nineteen
thousand nine hundred dollars, if I recollect correctly, by
order of the Court; I paid it to Mr. Dixon by certified
check. @. Did you tender or offer the June payment of
$19,900 to C. H. Yoorhis on that day, and for what pur-
pose did you bring a man with you ; also his name ; state
fully? A. Idid; I took a man to see that it was done
properly ; I do not recollect his name. @ Have you
been, or are ybu at present, in such poor health that you
are confined to your house? A. I have been, yes; a d
am not well; my health is poor now. . If not, why do
you not appear in person in this suit of your partner,
Bergholz, in court; state fully ? A. I have always been wil-
ling to go if wanted, but I have never been subpoenaed,;
I do not know that Bergholz is my partner. . Have you
any interest in this claim ? A. I have. . Did you not
introduce William R. Bergholz as your partner before
you made this contract for Elisha Ruckman’s.land on the
12th of May, 1868—answer this fully, and each part ofit,

f( as to your doing so or not the time you and Bergholz

«

came to the house of Elisha Ruckfnan ; state this fully
and particularly ? A. I do not recollect that I ever in-
troduced Bergholz as my partner, or a partner to any
one ; I went with Bergholz to the house of Elisha Ruck-
man :
in Ms

Affirmed and subscribed before me this twenty-first day

of August, 1872.

Philip Van Rensselaer VanWyck,
Commissioneuv.
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Mr. Parker :

I now read from the testimony of Mr. Ruckman, deliv-
ered in the case before the; Court of Chancery, in the old
book, page 39, folio 10th :

“ Mr. Burkhaus introduced Mr. King to me ; I couldn’t
“tell what day it was, but I think it was about a week be-
“fore this contract, they both came to my house in a
“wagon ; it appears to me it was pretty well towards night ;
i(the subject of buying land was spoken of ; he spoke about
“buying land from me ; he did not say anything about
“quantity; I do not know whether he said anything about
“price ; he agreed to come on a fixed day, to coiné and
“look at it, and he did come ; I am sorry that he did come ;
“I couldn’t fix the day when he next saw me, but it was
“shortly ; I think within a week, and I bargained to sell
“tohim; I do not know that it was mentioned by me to
“Mr. King how much land T could make a deed of.'

Plaintiff rests.
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W illiam E. Bergholz,
US.

Elisha Euckman.

Defense.

20
Mr. Ackerson opens the case for the defense, and evi
dence is offered as follows :

William B. Bergholz, called by defense, testifies as fol

lows:

@. [Showing witness paper]—Is that your signature?
A. That looks like my signature.
@ Is it your handwriting ?

30 A. It looks like it.
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Q@ Is that the deposition you subscribed to at Jersey
Gty on the occasion you were there as a witness ?

A Ifyou say it is I will take it for granted.

Q That is your signature ?

A It looks like my signature, yes, sir; I write ordina-
nly abetter hand than this, but if you say it is I will take
tfor granted that it is.

M Parker :

10
There is no doubt that it is his signature.

Witness:

Itlooks very much like my signature, but I ordinarily
wite a better hand.

Defendant’s offer in evidence the original deposition of
Wiham R. Bergholz, in the Court of Chancery, as follows,
“page 160 : I live at No. 25 West Twenty-third street, New 20
“York City ; I know the defendant, Dr. King, and the com-
plainant, Mr. Ruckman ; I was in an office represented to
“ne as the office of Mr. Yoorhis, on the first of July last;
“Mr.King, and a Mr. Fooler, and a Mr. Adams—Peter C,,
“Ithink—were with me from New York ; I believe t saw
“M: Boyd there that day; I am certain he was there; I was

atMr. Yoorhis’ office that morning about 11 o’clock* sooner
“orlater ; I did not see Mr. Ruckman at Mr. Yoorhis’
“dfice that morning, or during the day; I saw Mr.
“Yoorhis at his office that morning, hh was the gentleman 30
‘having apparently charge of the office; 1 did hear in-
‘inquiries made for Mr. Ruckman that morning ; I saw

morey offered to Mr. Yoorhis that morningby Dr. King;
“Iunderstood it to be a payment of a contract made be-
tween the parties ; Mr. King went there that morning for
'the purpose of making a payment on that contract exist-
, ngbetween him and Mr. Ruckman, regarding the pur-
deseof land situated on the Palisades ; I saw the money
counted to Mr. Yoorhis oh his table; the amount of
noney counted out to Mr. Yoorhis was* I believe, $99,- 40
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900; I understood the money was tendered to Mr.

Yoorhis, because Mr. Ruckman was not there ; at the

same time I understood him to be the attorney or agent
of Mr. Ruckman ; Mr. Yoorhis did not receive the money
so tendered him in my presence ; I believe he declined to
receive the money; the gentlemen I have named re-

mained in and about the office for several hours; Mr.

Boyd and-I, during that afternoon, went in search of Mr.

Ruckman; we went towards the cars of the Northern
New Jersey Railroad ; we went to the cars; we found
Mr. Ruckman; I believe he was sitting in the car at
the time; Mr. Boyd then approached him and spoke to
him ; the precise language I can’t remember; I believe
he said that Mr. King was ready or waiting for him to
make his payment; I believe he said he was waiting at
Yoorhis’ office, and asked him to come there and arrange
matters; I don’t know what words he used; Mr. Boyd
had not this money with him at the time to make this
payment, to my knowledge; Mr. Boyd did not show the
money to Mr. Ruckman in my presence ; I never saw
Mr. Boyd have $1,00(0, let* alone $100,000 ; Mr. Boyd
then requested me to go to Mr. Yoorhis’ office; I
believe I went to Mr. Yoorhis’ office; I wént for Mr.

King ; he might have been in or about there; I saw
him ; he came over to the train ; I believe Mr. Fowler,

Mr. Adams, and, I believe, another gentleman—I dont

recollect his name; we went over together; the party
went into the car; I went into the car with them ; I saw®
Mr? Ruckman there ; I saw some money tendered to
Mr. Ruckman by some person; the money was tendered
by Dr. King; I saw him tender the money, and I did not
hear Mr. Ruckman’s reply ; I do not recollect precisely
the words used by Dr. King ; I simply know that he
tendered the money to fulfill his agreement, but the
language he used I don’t recollect; the agreement I refer;
to was for the lands situated at or near the Palisades, ini
the vicinity of Closter ; I believe the other gentlemen of
the party were all present; I believe Mr. Boyd was pres-
ent; Mr. Ruckman did not receive the money when ten-
dered by Dr. King ; Ruckman used pretty hard languagej
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“toDr. King, I know he said God damned sons of bitches,
“you are all a pack of thieves, or something; I have a
“good mind to whale the whole of you ; I never knew the
“money to be in the possession of Mr. Boyd at all; Mr.
“Doyle did not tender Mr. Ruckman any money in my
“presence that day ; after Mr.Ruckman’s tirade the party
“left the car quietly ; after my party left the car, we
“went to an eating or drinking place.”

And being cross-examined he says: “1 have known
“Mr. Ruckman since a year ago last winter; when Mr.
“Yoorhis worked for Mr. Ruckman—I do not recollect
“what he said ; I don’t recollect whether he said Mr.
“Ruckman was expected there that day ; I believe I heard
“M. King inquire for Mr. Ruckman ; I don’t recollect
“exactly what King asked Yoorhis; I believe it was
“whether Mr. Ruckman had been or would be there that
“day; I believe I never was at Yoorhis’ office with Doctor
"King before; I was not there on the first of June ; when
“King asked Yoorhis’ whether Ruckman had been or
“would be there, I don’t recollect what answer he made ;
“we waited at Mr. Yoorhis’ office because we expected Mr.
“Ruckman would be there to receive the money ; we were
“ledto think so because it was understood; Mr. King
I'tdd me that Ruckman was expected there. I do not
“recollect that anybody else ever lold me so ; I saw the
“contract that Mr. King had with Mr. Ruckman; I did

mt have any interest in the contract then—an interest is
I promised me now; it was promised me to have a one-
filthinterest in that contract; I don’t recollect when it

wes promised me; I do not think it was the day the ten-
der was made in the car—the tender was made the first

% of July, and the interest was promised me in August.

Ibelieve I came over on the first of July, because I was

requested by Mr. King; I went to Mr. Ruckman’s with

M. King early in May to introduce King to Ruckman as
~apurchaser; I introduced him to Mr. Ruckman ; at the

btbe I introduced King to Ruckman, I had known him
1] |robably a year or two; I sent several parties out there

previous to Mr. King; but they failed ; I did not know
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anything about Mr. King’s means at that time; I
aid riot believe that Mr. King had means enough to buy
that property—to pay for it, I mean ; I never thought he
had ; Mr. King represented that he had some means of
iiis own, aria that he had | wealthy old gentleman, at
that time unknowtt to me, who would back him ; I know
now—it is Herman C. Adams ; he has an interest in this
contract, one-fifth, I understood ; I know of other gentle-
men having interests iri this contract—the old gentle-1
man, Mr. Adams, his son Peter C., J. J. Donaldson, are
the persons having an interest ; each one has one-fifth
interest ; it is hard for me to tell who furnished the
money ; I believe it came from the Bank of North Amer-
ica, of which Mr. Donaldson is President ; that bank is
situated on Wall street, New York ; King only requested
me fo come over with him ; I wasn’t present at any con-
vernation before I ;;hie over; I don’t think I ever spoke|
to Donaldson about the money; I know nothing about
the money arrangement ; I never heard anything men-j
tioned about the money being brought over here, and the|
tender made, and the money returned Mr. King told
me that Mr. Adams negotiated the money arrangements;
that he depended on him for that purpose; the Mr.
Adams’ were very wealthy men. I believe on that day IJ
was informed that the first payment had not been ac-

cepted; I received this information from Mr. King ; Ij

¢
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don’t think any other of the parties informed me of the
fact ; I don’t recollect ; King did not tell me who came
over on the first day of June; by profession, I am a civil!
engineer, and tried to negotiate sales—I do to this day.
I didn’t employ Mr. Fowler in this case ; I never em;]
ployed any lawyer ; I do not know who employed Mr.
Fowler; I never heard who employed him, and do not
know who pays him; if I recollect aright, I saw thd
money counted in Mr. Yoorhis’ office—I believe there!
was $99,900 ; the man who was over, that I do not recol-
lect, was not John J, Donaldson—I believe it was War 1
ren 0. Barnett. At the time this tender was made, I ¢
not know that Mr. King’s counsel had a bill airea y
drawn. I was not aware that that money was tendere j
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“only to found a law suit on ; I have not been informed so
"by any of the parties since. Neither of the five partners
“informed me that that tender was made to found a law-
“sut on. I am a civil engineer by profession, and am
“practiced in landscape gardening, and was at that time
Jconnected with the New York and Fort Lee Eailroad
iCompany, and believing that my professional services,
“and my influence with said railroad: company, would be
“of great benefit to the owners of that tract of land, for
“which I asked of King to make me one of the parties in-
“terested, to which King finally agreed to see the parties,
(land give me one-fifth interest for my professional skill
“At the time of the tender I believe none of the members
“of the partnership were interested ; I believe none were
interested until I came in ; I do not think J. J. Donald-
“son was interested at the time of the tender, but I don’t
“know; I do not know who is bearing the expenses of this
“lawsuit; ! never heard who is bearing it; the first inti-
“mation I had of, any money was from Mr. Holcomb ; he
“tdd me he paid some money to Mr. Boyd, but who
“gaweit to him, he didn’t tell me; I heard other parties
‘speak about money ; I heard King say it would take all
“hissmall change, all his pocket money, to carry on this
“suit; from what King states to me, I believe he spends
“dl the money. I am not now engaged with Mr. King in
“any other land speculations ; he has informed me that he

“haspurchased different tracts on the Palisades ; I ;id not.

become a partner in these purchases—nevey gave him
ay money, and never had any deed in my name >Mr.
king had a contract from Henry Opkins for some land,
and he brought it to my office, but whether it was
.assigned to me I don’t know; I intended to take the
Iland, but did not, because I hadn’t the money to pay for
11; I believe Mr. Opkins came to my office and asked
toeif I was going to take the land, and I told him that if
@ could have more time I would take the land, or forfeit
(®Recontract; I do not know what became of the assign-
1toat King gave me, whether I gave it back to Mr. King
, Awb®ther I lost it; I never had it recorded; I think a
toan would not be apt to make a mistake, sitting in a seat
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in a car, as to who made the tender; Dr. King is a very
large man ; I am positive it was King who had t’ e money 1
in the car ; Mr. King said nothing to me about how long
he could keep Ruckman in law—on the contrary, he said
he thought it would be settled long ago, but I thought 1
not; I know such matters can be kept in court along
time ; Mr. King .did not tell me that if he did not get it
he would carry it to the United States Court, to my recol-
lection ; he expected to get it from month to month, and
now he says he will get it by the middle of June ; I went
to Hackensack last month, to be a witness in this case; I
do not remember if a reporter was taken along; I think
something was said about a newspaper man—somebody ;
connected with the Mercury; he was in the seat with Mr.
Holcomb, but he was a stranger to me ; I don’t know
what he went for or what he did there; I don’t know
what the intention was in taking the reporter there; he:
was there when I left; I do not know if he reported any-|
thing; I saw the next number of that paper after that
time ; I saw an article in that paper reflecting on Mr.!
Ruckman ; it seemed to me to be avery libelous article on
Mr. Ruckman, or somebody, if I understand the English]
language ; I can’t say if this reporter was taken up there

< to report an article of that kind; I was not introduced to

30 «

him ; none of the parties have told me, since that time,
that that was what the reporter was taken there for; Ij
have heard the parties speak about this article; Mr. King
asked me if I had seen that article in the Sunday Mercuryj
to which I replied, yes; he asked me what I thought ol
it; I replied that I expected to read worse, from what

had heard in Hackensack; I simply was present, and Il
heard persons saying bad things and using bad language,
to Mr. Ruckman; nobody else ever spoke to me on the]
subject; I don’t recollect the contents of the article; Ij
don’t recollect whether it said anything about this suit oh
not; Mr. King did not tell me that they had got that ary
tide written for the purpose of prejudicing this suit; nol
body else told me ; I did not infer from Dr. King s con-j
duct that he had procured the writing of it; I inferred
nothing from Dr. King’s conduct; it is natural if I g° 1M
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“courtroom, and seeing a reporter there, and being fal
“miliar with articles published in it, I looked for theptaper
“the next Sunday morning to see if it was in; I know
“nothing about the matter more than you do (referring to
“the counsel , but',seeing the reporter there, and seeing
“himin the seat with Holcomb, I was prepared for any-
thing in the Mercury (witness refers to J. W. Holcomb);
“Ido not think I have talked with Mr. Boyd about this
j"matter, and I believe I have no: heard aim say anything:
“about it | neither Mr. Boyd, nor Mr. King, nor Mr. Hoi-
“comb, told me they procured this reporter to go to Hack-
fensack; I asked either Mr. Holcomb or Mr. Bovd who
“this person w,s, and either one of them told me who it
“was, or I wouldn’t have known it; I didn’t ask them for
“what purpose he was going ; I don’t reu ember the date
“of that issue of the paper, but I think it was the Sunday
“following the examination ; I don’t recollect what the
“article stated ; it may just as likely as not refer to this
“suit; I don’t recollect; I saw the mon y couuted in Mr.
“Yoorhisloffice ; I think there was, $99,900 ; I saw every
“hill counted ; it was during the day; I suppose about
“noon; I don’t recollect the hour; I did not hear any'
“reason given by Mr. Ruckman for not receiving this pay-
“ment; at the time of this conversation in the cars, I was
(“dlose enough to hear every word Mr. Ruckman said, ; he
talked loud enough ; I did not hear Mr. Ruckman as-
sign any reason for not receiving the payment; I do not
[ believe I heard any of the party say that they heard
Ruckman assign any reason for not receiving the pay-
ment when they went over in the ferry boat: I expected
toreceive a commission from Mr. Ruckman for Mr.
- Ring, because he offered many thousands more than
Ruckman had asked a few months previous; I don’t
(know what was done with the $99,900 on the first-of
| % , after the parties went back to New York : I don’t
I recollect that any of the persons who came over with me
A$id on that day that they had come to demand a deed >
do not recollect that King has told me that he came
(over that day to take me by surprise ; I believe something
Vés said by King about that; he had applied to me for
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an extension of time ; I don’t recollect; John J. Donald-
son has not told me that he had paid out any money
on this account. King has not told me who paid the
lawyers, but from what he said, I inferred he did ; Johnd.
Donaldson has not told me that he paid out money to the
lawyers. Neither of the Adams’ have told me that they
paid out any money to the lawyers. Neither of King's
lawyers have told me who they received money from. I
have not talked about the prospects of getting the land;
I have not talked with Mr. Boyd about this suit since it
was commenced, or about the article in the 3lercui'y\
King told me that he had arrested Ruckman, and that,
Ruckman had arrested him; he said nothing else; he did
not say why he arrested Ruckman ; he did not say that
h> would not have arrested Ruckman if Ruckman had
not arrested him ; we did not converse ; I don’t recollect
having conversation with Boyd about the arrest. Boyd
has said to me that this suit was very laborious ; that a
great many witnesses had sworn they would not believe]
Ruckman under oath ; that he did not understand why I
had not shown any interest in the matter; he complained
that no petsoii but King showed any interest in the mat-
ter; and that King was very busy—had a large practice;
that’s about the substance of what he said. He said
nothing to me about his intention of arresting me on thel
morning of the twenty-fourth of March ; King never said'
anything to me about when he would arrest Ruckman for
perjury. He never said to me that he intended arresting
Ruckman in the morning instead of the afternoon ;J. W,j
Holcomb has not said anything tome about when they
intended to arrest Ruckman ; I believe I have not con-
versed with either of these persons about the arrest on
Ruckman since that time. They did not state what ob-
ject they had in taking me to Hackensack to examine
me ; I did not know where the proper place was ; I have!
not heard King, or Boyd, or Holcomb, or anybody else,!
say they would have me in State Prison for perjury. Ij
have not heard Boyd say that he would have me before!
Judge Bedle, and in State Prison; they did not ex-j
press themselves highly satisfied that they had arrested!
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“ne O Has King, Boyd, or Holcomb stated to you, or
kin your presence, whether they paid anything to that re-
“port* of the Sunday Mercury, that went to Hackensack
"with them, and if so, how much ? 4. They never said a
"word to me on the subject in any shape whatever, and 1
fdonot know if Holcomb has any interest in the Swnday
Mercury. Holcomb never spoke to me about the Su#nday
“Mercury or the reporter.” And being examined in chief
“lesays : I left Hackensack on the day I was there, be-
“causel was informed I wasn’t wanted there— was a wit-
pess on the stand. I do not know anything about who
“sat the Mercury reporter-to Hackensack.
“W. R. BERGHOLZ.

j"Taken, sworn to, and subscribed, this twelfth day of
jlay, A. D. 186-9,'at Jersey City, before me.
“ISAAC ROMAINE, M G

[Defendant also offers the deposition.of John J. Donald-
sppage 178, as follows: “dJohn J. Donaldson, being
My sworn on the Holy Bible, on behalf of the defend-
al, doth depose and say: (O Where do you reside?
r 21 West Forty-seventh street, New York City.
}] What is your business? .4 I am the President of
Je Bank of North America, of New York City. () Do
jouknow the plaintiff and the defendant in this suit ?
k [do. @ How long have you known Mr. Ruckman ?

. think I met Mr. Ruckman first in the Summer or
aum of 1869. (. On what occasion? 4, He com-
nenced suit against me soon after the Chancellor’s de-
own in the case of King zg7z. Ruckman, and I sent for
jmen he came; I think that’s the first time I saw him.
n Howlong have you known Mr. Bergholz ? .4 Since
L°U une or July of 1868. (. On what occasion was
pacquaintance with him formed? .4 I can’t recall

e*rcumstance under which i first met Mr. Bergholz.
L “re dhl-you first meet him ® _4 It was either at
HLW | Wall street, New York City, or at the office
H H °* Adams, on Nassau street, New York City.
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“ by Mr. Ruckman in favor of Or. King, . What, partie-
¢ ularly, was the object of his interview with you? A I
£had been solicited to take an interest in the contract re-
“ ferred to by Peter C. Adams and his father, H. C. Ad-
ams, and Mr. Bergholz was mentioned as one of the party
in interest; this, I think, was before I had met Mr. Berg-
holz, but subsequently, having agreed to become iutei-
ested in the contract, I met Mr. Bergholz with Dr. King
one or more times. . Can you give us the substanceof
any conversation had at that’ first interview, either with
Mr. Bergholz or in his presence, in regard to this con-
tract? A. I cannot; my recollection of my conversa-
tion with Mr. Bergholz was regarding the value of this
& contract as influenced by a projected railroad with which
“ Mr. Bergholz was connected. A. Did any negotiations

pass between you as to the terms on which you might
£become interested in the contract? A. No; the negoti-
& ations were all through Peter C. Adams? @ Did you
“ become interested in the contract? A, I did. @ Be-
“ before the tender of the $99,900, on July, 1,1868 ? A. Yes,
£sir. @ How long before? A. I think it was about the
£ middle of June, 1868. . How long were the negotia-
“ tions between you and Adams pending before you became
actually interested ? A. My impression now is that noth-
£ing was said to me on the subject until after the first of June,
£1868. @ How long before you became actually interested
“ did you first see Bergholz about the matter ? A. Ididnt
£see Mr. Bergholz until after I had agreed to take an in-
£Lterest in the contract. @ What interest did you acquire
£in the contract? A. One-fifth. @ Who owned the other
“ four-fifths? A. Dr. King, Mr. Bergholz and the two
“ Adams—each one-fifth. . Do you know how long be-
“ fore you acquired your interest those persons had become
“ interested? A. I do not. . Had you any conversation
£ with Bergholz which would indicate how long he had
“ been interested in the contract ? A. I do not recall any
&£such conversation. @ How was your interest in the
Lcontract evidenced ; had you a written agreement or as
“ signment to show it? A. My impression is Dr. Kingj
assigned to each of the parties in interest a fifth of t e

«
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“contract in writing; I think there was one writing for
“al. @* When was that writing made ? A. It was dur-
ing the Summer of 1868, and not long after the first of
“July; I think it was after July 1st. . Do you know
“ where that writing is ? A, I gave it to Mr. Aaron Ray-
mond when I assigned my interest' in the contract to
“him, which was in February or March, 1871. . Did
“you alone furnish the $99,900 which was tendered July
“Ist, 1868, under the contract? A. I did, Q. Did you
“furnish the $19,900 which was paid in March, 1871, ox 1
“any part of it? A. I did not. @. Had you ceased to be
“interested in the contract when the money-was paid 2
“A. T had.
“JOHN J. DONALDSON

“ Sworn to before me July 6th, 1871.
“ Joseph 0. Levi,

“ Commissioner for New Jersey in New York.”

Mr. Vanatta: 20

Instead of goiug on with the depositions, I have a witness
who desires to go away by the next train, and I will call
him now.

Frederick B. Betts, for defendant, sworn, testifies as fol-
lows :

Direct examination.

30
By Mr. Yanatta :

@ Where do you reside ?
A. Morristown, this State.

Q Have you ever been engaged in any business in
New York ?

Yes; I have been in business there for the last thir-
ty-five years, and am now.
@ How long have you resided in Morristown ?
A have been there off and on for about fifteen 40
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years; have previously resided in Jersey City: I reside
there for twenty-eight years.

@ Do you know William B. Bergholz, the plaintiff?

A. Ido.

Q' early part of the year 1868 were you con-
nected with or interested in the West Shore Hudson River
Bailroad Company?

A.; I was; I was a Director.

What part of 1868 ?
In the early part of 1868.
Extending through what year?
I think in the Fall of 1868, when I ceased.
Was Mr. Bergholz connected with the Company at
the time you were ?
.-A- He was; he was Assistant Engineer and Director:

@. During that time do you remember any negotia-
tions had or talked over among the members of the Board
of Directors of that Company, in the Spring of 1868, in ref-
erence to the purchase of lands of Elisha Buckman on the
west shore of the Hudson Biver ?

A. It was talked over in the Board ; it was chiefly with
the President, Mr. Thompson

Q. Was it talked at Board meetings?

A. 1 don’t know that it was in regular Board meetings;
it was when we met there.

Q.  Oh those occasions was or not Major Bergholz pres-
ent ?

A. 1 believe he was always there ; I don’t remember of
his ever being absent from the meeting of the Board.

@. State what those conversations about the purchase
of the land were.

A. T can only state to you that Mr. Thompson—

g )

[Interrupted.] .
Mr. Vanatta :

I mean when Major Bergholz was by.
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Witness -

I know that Thompson was negotiating for the purchase
of that land.

TPel(ut:

Confine your statement to conversations at meetings
when Bergholz was present.

Whress

I will do so ; the matter was talked over to Mr. Thomp-
son—I use his name because he was the person negoti-
ating for it as President of the Board—the intention was
to make the purchase of that land, and on examination we
found that as a Board of Directors we could not purchase
itto own it, and it was concluded to purchase it as indi-
viduals and not as Directors, but own it as individuals, and
negotiations were made or attempted to be made by Thomp-
s, which he reported to us, with Buckman.

@ How long was that negotiation going on with you
gentlemen who belonged to this Board ?

* I cannot tell you ; it was some considerable time.

@ A few days or a few weeks?

< I should think, as near as my memory serves me, it
was two or three months it was under consideration.

Q If it had been consummated were you to take a
share in it—an interest in it ?

A 1 was, yes, sir.

@ Was Mr. Bergholz ?

Yes, sir.
@ At what time did that negotiation come to an end ?
A  When we heard of the purchase by Major Bergholz.

Parker:

What did you say ?
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When we heard of the purchase by Major Bergholz, |y
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or through Major Bergholz, of the purchase of the land,
then it was dropped in the Board.

@. Do you refer to the transactions with King?

A. Yes.

@ Did you have any conversation with Major Berg-
holz after you heard that this agreement had been made
with King ?

A. Yes, I did.

@. How long after you first heard of this sale having

10 been made, or the agreement to buy ?

A. 1 cannot tell you, but it was shortly after the pur-
chase ; how long after I cannot say ; it must have been in
May ; it may not have been till June of that year, 1868.

@ How many times have you seen Bergholz after you
heard of the sale before you talked with him about it?

A. That I cannot say ; itis more than probable it might
have been—

[Interrupted.]

20
Mr. Parker :

Don’t give us probabilities—give us recollections.
Witness :
As near as I can recollect, I think it must have been the

first time I saw him after I heard of his purchase—that
would be natural.

80
Mr. Parker :
We don’t want what is natural ; we want your memory.

Witness :

I should say as near as I can remember, it was my first
meeting him after I heard of the purchase by King.

4Q . State the conversation or the substance of it, as well
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&you can of the conversation between you .and Bergholz
gthis first interview ?

A Asnear as my memory serves me, Bergholz told me
:tttDr. King, a gentleman I never knew, had purchased
teland, and that he had an interest in it—that was the
substance of the conversation with Bergholz and myself,

i @ Inthat conversation did you say anything to him in
acomplaining way of that purchase having been made ?

; A Tdon’t recollect that I did, more than likely I did,
beaee I felt very indignant at the purchase being made
inthe manner in which it was. \

j @ How?

A The manner in which it was purchased outside of
tteboard; as one of our comrades we; thought he had
tdenadvantage of his position.

m@ At what place did this conversation take place be-
twenyou and Bergholz ?

IA My impression is it was at the office of the com-
iy, 20 Nassau street.

& Did you say that you had heard of this sale of
iHdkmen before you talked with Bergholz about it ?
|A Yes, sir, I heard of it before.

@ Canyou tell where you heard of it before ?

A Tcan’t say, but I presume it was at the office of the

oconpany; my impression is that Thompson is the first
[nthat told me of it.

poss-examination.
Ij M. Parker:

|y Mr. Bergholz was the assistant engineer ?

Ifi I WaSemPl°ye(*there, yes, sir— assistant engi neer.
_* asthere any such thing there as assistant en-
gres?

A Yes, sir.

[~ asn’t he consulting engineer ?

A Icall him that.

(G Then you are not very exact about these things?

10

20

°bwllen * cah him the assistant, I mean consult- 40
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ing—one and the same thing—he assisted and he consulted.

@ Don’t you know what the names of the officers were ?

A. They had an engineer in chief.

@ And a consulting engineer, hadn’t they?

A. Yes, you may call him consulting or assistant; I
suppose it was published in the bdok as consulting, I don’t
remember.

@ You have been examined about this thing before at
the last trial ?

10 A. Yes.

@ Let me read some testimony to you, and then ask

you if you gave that testimony on that occasion ?

Mr. Parker reads as follows : “ @. (By Court.) This
contract was signed May 12th—can you say how
soon after that you heard of the fact of the purchase?
A. I cannot. . Can you come within a month 'of it?
A. Tt couldn’t have been later than the month of June
Q. How soon after that was it you had a conversation
20 “ with Bergholz? A. I think it was early in June—some
time in June or July. . Gan you come any nearer than
“ ihat? A. No, 1 can’t, I know it all transpired very
{ shortly after the purchase, as I understood.’ Did you

«

give that testimony.

A. T did.

@ And does that accord with your recollections of the
matter ?

A. It does.

30 @ You say Mr. Bergholz was present at some of these

conversations in the Board—did you ever see Mr. Buck
man there ?

A. 1 have an indistinct recollection, I did see him once,
but I cannot say positively that I ever did. N
@ Who was present at the time you saw him there .

A. I cannot tell, I am not positive that I saw him.

@ Do you remember whether Mr. Bergholz was t ere
when you saw Mr. Ruckman there ? } 1
A. I don’t know whether he was or not; I dbnt rel

member whether Ruckman was there positively.



187

@ The point of your feeling complainingly was that you
wanted this land, and somebody else got it, wasn’t it ?

A That is true to a certain extent; yes and no will an-
swer that question.

Didn't you testify on the other trial this : “ @. You were
“provoked with him because you thought of getting that
“land, and it was gone, and because he had to do with the
“lossof the land ? A. I was provoked fpr this reason, be-
cause we supposed that he was acting in conjunction with
“us, and took advantage of that and went and bought the
“land unbeknown to us. @ Your point was the sale to
“somebody else ? A. My point was, he took advantage of

the knowledge he obtained in the company, and went and
“bought the land unbeknown to his colleagues. Q. Your
“point was that you wanted the land and you lost it? A.
“Our point was that we wanted it aud somebody else got
“it j@ And if he helped King to get it. you would have
“been as much provoked as if he shared with King in the
“purchase? A. Yes.” Didn’t you say that?

A T did.

@ Are you able to say at this distance of time with
certainty that Bergholz told you he was interested in the
purchase, or whether he didn’t say, “1I got King to
buyit ?”

A 1 stated just whatI stated in my direct examination |\
letold me that he had an interest in it; that a man by the
rane of Dr. King bought it and he had an interest in it,
adit was impressed upon my mind simply from the fact
d’the manner in which it was done.

@ Now, are you willing to say that all he told you, or
dlyou heard, was any more than that he had procured a
purchaser—got Mr, King to buy it, or something of that
s, v

A Repeat your question, please ?
[Stenographer reads' the last question.]
A 1 don’t know how to answer that question any dif-

farertfrom what I have answered in my direct examination
mregard to what he did tell me.

10

20

30

40
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Defendant offers in evidence, and reads, the deposition

of Charles G. Rehwoldt, and reads as follows: “ @ Where

«

do ybu live, what is your business, and do you know Mr.
Bergholz? A. Ilive at the Liberty House, corner Green
and West Houston streets, New'York City ; lam inter-
ested in Colorado mining business ; I know William R
Bergholz; have known him about five years. @ Have
you ever had any conversation with Mr. Bergholz in
reference to his interest in the contract for the purchase
of lands in New Jersey, made between Elisha Ruckman
and Benjamin W. King ? A. Yes; I was well acquainted
with Bergholz ; we used to come together every evening
or so, and then he used to tell me a good deal about his
business, the Western Shore Railroad, &c. He told me
that the best he had done through that'railroad was that
he bought with others a large portion of land, and he ex-
pected to make a good fortune out of that, and he was
obliged to live in Jersey on the account that he was a
land owner in Jersey. @ Did he say anything about
tbe quantity of land he had bought? A. No, only that
they had bought a large quantity. . Did be say from
whom they had bought it—or who were partners with
him in it? A. No, he didn’t name the names ; on one
occasion he named Dr. King as being interested init. j
@ Where was the property—did he say ? A. It wasin
Jersey, and had something to do with that railroad, or
they expected to build a railroad. . Where did you
understand the railroad was or going to be ? A. Some- i
where on the west shore of the Hudson River, or Fort
Lee. @ When was this conversation with Bergholz? j
A. 1 think it was in the Spring of 1868; it was at thej
door of Fifth Avenue Hotel, New York, I believe, in the
evening. . Did you ever hear Ruckman’s name men-
tioned in connection with the matter? A. No, not that ;
I took any notice of ; I was little interested in the whole j
thing. @ Did you ever hear him say whether he had :
any lawsuit about that same land afterwards? A. 1]
heard him say so, long after this conversation ; it was
lately ; he said he sued Ruckman for $27,000 (I think) for
commissions. Cross-examined: @ How came you to
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“recall to mind the conversation you speak of at the fifth
“Avenue Hotel ? A. I can’t tell; you ask me, and I re-
member it. @ Did you not know before coming here,
“what testimony you were expected to give? A. I knew
“it was in the case about Mr. Bergholz, and his purchase
ofland. Q. Did you not know that you were expected
[“togive some testimony about Bergholz’s conversation as -
“to this land? A. I expected something like it. Q.
“When then did you first recall to your mind or state to
“any other person that you had had this conversation at 10
[“the Fifth Avenue Hotel, with Bergholz ? A. I think the

fit time was at Mr. Grigg’s office, about three months
I'm @ Wbho is Mr- Grigg? A. He is a lawyer at 192
“Broadway, New York City; I don’t know if he is Mr.
“Ruckmau’s lawyer. . How came you to call this con-
|versation then and there? A. I think I was asked if I
I could remember something about it. @ By whom ? A
[By ayoung man in the office with Mr. Grigg, named An-
jdrson @ Were you sitting or standing when you and
I Bergholz had this conversation at the Fifth Avenue Ho- 20
Ite? LJ We were standing at the doors; stayed there
[Wien about an hour. @ What sort of weather was it ?
1 -« couldn’t recollect. @. Have you any date by which
[you can be at all certain of the time of year when it oc-
Icured? A. No, sir, I could not say- as far as I recol-
J et it was in the Spring, and soon after he bought it.

“C. G. BEHWOLDT.

| “Sworn to before me, July 6th, 1871.

“Joseph C. Levi, 30
“ Commissioner for New Jersey in New York.”

I efendant offers in evidence deposition of Ambrose W.

°mpson, and reads a« follows : “ . State your resi-
H H H occupation? A. My residence is in New
i nUt"’ am not engaged in any business at present.
M m S m Bergholz? A. I do. @
1 9 18hls business ? A, I don’t know what his pres-
M 9| H 1S @ What was his business in June,

" A‘ In June, 1868, he was consulting engineer of 40



10

190

“ the West Shore Hudson River Railroad Company, of
“ which I was then President. . During what time did
“ he hold that position ? A. From tli; organization of the
if Company, up till July or August of that year; it was
u more than six months in all. @ While he was engineer
“ of that Company, was he engaged in any other business ?
A. Not to my knowledge. . Where was his office dur-
ing that time? A. 20 Nassau street, New York Cty*
the office of the Company: . Had he any signs at that
office to indicate that he was a real estate broker? A
u None ; he had a sign to indicate that he was consulting
“ engineer of the company. @ Had he any other office

«

«

«

«

. “ to your knowledge? A. Not to my knowledge, sir.

20

30

40

u Did you ever hear from him about his being concerned
“ with Dr. King or any one else in the purchase of real es-
‘“ tate on Hudson River from Elisha Ruckman? A. T did
@. Please statewhat you heard from him on that sub-
ject? A. I cannot state the language; the substance
Was, that either he or King had purchased the land, orj
1 King had purchased it, and he was interested in thepur-
chase ; I think it was the latter. . Where did he tell
you this ? A. He told me in the office of the Company.
Q. Caliyou state when ? A. I cannot, it was just after the
purchase was made, however. . Had you more conver-
sations with him on the subject than this one? A
don’t know that there was any conversation, it was g
mére statement, referred to by him more than once yj
Did you hear him say anything about it before the pur I
chase?. @ No, I did not, Ruckman’s lands were the
1 subject of frequent conversation, but as to his intent
purchase them, nothing was said till after the Purc &S
was made. @ Do you remember what he sai a ouj
them before the purchase ? A. Mr. Ruckman an ny .
self were engaged in negotiations in reference
lands ; it was contemplated to purchase * ose
the benefit of a Company to be formed—aland Co p
—Mr. Ruckman wanted to borrow $100,000, aud w
me to get it for him on those lands ; he agree ose *
lands to a land Company in case it was done, or a
tain price—I think it was $225 an acre, an
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“ the matter was the frequent subject of conversation be-
“tween Bergholz and others .and myself, and it was about
“the time the arrangements for raising this money were!
“made, Mr. Bergholz told me of the purchase, as I have
“already stated. . Was Bergholz at this time under a
“calary from the Company ? A. Yes, he was. @ Was,,
“that salary for his whole time ? A. So understood. @,
"““Was Bergholz a Director in the Company? A. He was,.
“ @ Where was the road of this Company to be built ? A.

“On the West Bank of the Hudson River, extending from 10

“the line between New Jersey and New York, to Athens,
“in New York State.
“AMBROSE W. THOMPSON.

“Sworn to before me, July 19th, 1871.
“ Joseph C. Leyi.

“ Commissisoner for New Jersey in New York.”

Defendant also offers in evidence, and reads deposition

o Allan Tlay : “ @ Where do you live? A. In New 20

“York City. @ What is your business? A. Mer-
“chant. @ Are you connected with the West Shore
“Hudson River Railroad Company ? A. Yes, sir, I am
“President of it. Q. Were you connected with it in May,
“June, July, 1868, and in what capacity ? A. I was a
Director. A. Was William R. Bergholz connected with
it, and in what capacity ? A. Yes sir, as 'Director, and
it forepart of 1868 as assistant engineer also. Q. Had
yon any conversation with him about that time in regard

to the purchase of Elisha Ruckman’s property on the. 8

West Shore of the Hudson River? A. Yes, sir? from
¢ time to time Mr. Bergholz spoke to me in reference to,
“that land, desiring myself and others,' associates, to make
thepurchase of it. @ Whom do you mean by associates ?
A Mr. Van Wagener and Mr. John Van Nest were also
(aPPloached on the same subject, about the same time. @-
» la*Gmore specifically, please, what Bergholz said.about
, 18% He described the land as being very desirable
| Gran investment, and desired us to go up and examine

«, together with some other lands, which he had the 40
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sale of, at the same time stating that he believed the
price very reasonable, and that he believed it would make
a good investment. @. Did he say anything to you
about the King purchase ? A. After we declined to pur-
chase the lands from him, he then stated, a gentleman,
I think by the name of King, had purchased these lands
—purchased them or had made a contract to purchase
them—1I don’t remember the least conversation. @ Did
he say that he, Bergholz, had any interest in the purchase
or not? A. No, the impression he conveyed to me was
that King either had purchased them, or had a contract
to purchase them. @ Did he ever say to you whether
he had any interest in the contract to purchase or not?
A. I’'ve always understood that he had an interest in the
contract, but Mr. Bergholz, I don’t think, ever stated to
me so ; not to my memory.

Cross-examined :

“ @. At what price, if you remember, were the lands
first offered to you by Mr. Bergholz, in those conversa-

tions referred to ? A. $275 per acre, I believe.
“ ALLAN HAY.

“ Affirmed before me, July 19th, 1871.
“ Joseph C. Levi,

“ Commissioner for New Jersey in New York.

Defendant also offers in evidence, and reads, the deposi-

30 tion of YYilliam L. Drake : “ Q. Where do you live? A

%3
«
«
«
«
Iz
<«
<«

«

40 «

At 320 West Thirty-fourth street, New York City, and
also at Yonkers. @ What is your business ? A. Banker
and broker, at 16 Broad street, New York City. Q
Do you know William B. Bergholz and Elisha Buckman?
A. Yes. @ How long have you known Bergholz? A

‘ Three or four years. . Have you held any position in

the West Shore Hudson Biver Bailroad, or in the Hud-
son Biver West Shore Bailroad Company ? A. Yes,

was Treasurer in both Companies; @ When? A In
1868. . Had Bergholz any position in either of those
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“ Companies—aiid if so, what ? A. Hé fras aii éngihéer—
“Consulting Engineer—in bach of these Companies. @
“Had yoix ever any conversation with Him in regard to
“Elisha Rnckman’s property on the west shore of the Hud-
“sonRiver? A. Yes, sirr. @ When whs these converéa-
“tions? A. I think it was id tiib Spring bf 1368. Q.
“PleaSe detail theih as nearly dS yoii cuii ? A. He boh-
“vérssd with me several times]: the first cohversatiBil I
“remember having frith Him in regard to it was frlibn there
“Wis sonle talk about the Railroad Company purchasing
“the property; there was general conVersath w in the
“Boird of Direbtb'S, at which Hé was present, as to
“whether the Railroad Company could purchase it, and
“whether it whs adtiskble for it to purchase it, and as to
“what price it cbitld be pliicHaséd at; the Board cdn-
“eluded tllby Had no right to purchase it as a company ;
‘then there were Several meetings and conversations on
“matters partially pertaining to that and partially toother
“subjects— Lheetings arid the conversations of several mem-
“bets of the Bbdrd of HirectorS, and in one or two in"
“stances there were other parties, with a view of forming
anassociation to consider whether it was best to pur-
chase tliésé ldnds.; @. 't)o you rémeinber anything that
1. Bergholz Said at any of those meetings? A. Befg-
holz told wllat the property cotild be purchased at, and
expressed his opinion about the advisability of buying it ; I
thihk Iib said it could be piti’clidsed at $225 an aerb ; he
advised that it should Hé bought ; it was understood that
he was to become a member of the association that was
tobuy it ; I so understood it, and so did the others ; I
~sounderstood it from the fact that we met together in-
, to act adl a whole if w8 {iciéd Ht all ; Hé Béing
(Be’eht & biir meetings as one of our members ; we
fikhlly cbncltudéd tioil lo Hily; aBiiié little time
(I;%er this I remember meeting him, in the street,

«J: think ,it frkS, Hhd He silted 18 rhe thal I}li'

u as a great mistake that we hadn’t bought; as
- there were other parties after it, and the price had been
Patup. At a meeting in my office, sdiHH tlffib dfieiltMt,

id

20

80

6 stated that the property had been sold, and said, as]p
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before, that it was a great mistake we hadn’t boughkit;
I asked him at the time who had purchased it; he said
an acquaintance of his from Hoboken, Dr. King I think
it wras. €. Did he say whether he had any interest in it
or not? A. Yes, he said he had ; 1 asked him if he had
any interest in it, and he said he had ; he did not say
how much. He spoke of there being two or three parties
who were to back Mr. King in it ; he named the parties,
but [ can’t call to mind who he named. Xspoke of the
purchase being a very large one, and asked him whether
Mr. King was able to make the payment. He said if he
(King) wasn’t, he had good men back of him who would
make them. 1 understood him that the purchase price
was $275 an acre. These negotiations and conversations
with Bergholz were all within The scope of two or three
months, I think. All of them were before the tender of
$20,000 was made on the contract, on the first day of
June, 1868 ; for I. met him in the street on the first or
second day after that tender wms made, and he told ne
that the tender of the first payment due cn the contract
had been made, arid his interest now secure, and hoi
seemed very much pleased. He said the tender had been!
made yesterday' or the day before. I understood himj
that the tender was $20,000. Xdon’t think he said if it
has been received or not. . How long was he engineer;j
of those companies? A. Up to as late as the fall ojj
1868, I think. I am not aware that during this tinehe
was in any other business than in the employ of the!
Company.
“ WILLIAM L. DRAKE.

“ Sworn to before me, August 16, 1871.
“ Joseph C. Levi, * j

“ Commissioner for New Jersey, in New York.

Warre i L. Barneitt for defendant sworn, testifies as om

lows:

Direct examination.

40
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ByMr. Yanatta :

@ Where do you reside ?

A In New York.

® Where did you reside in 1867 and '68 ?

A New York.

® Did you in 1868 own any land in the neighborhood
o Hlisha Ruck man’s property ?

A Yes, sir.

®@ How much did you own ? 10

A What time in 1868 do you mean ?

@ About the 1st of March, 1868?

A 1 owned about 43 acres.

$. After that and up to June 1st, how much did you
own?

A The same amount.

@ Had you contracts for any ot er besides your own ?

A I had verbal contracts with some parties for their
lanck

f About what amount ? 20

A At what time do you mean ?

V. The greatest number you had between March and
tre 1st of June or July ?

A With what I owned myself, and wimt I had con-
treadts for, about 500 acres.
b Were you acquainted with Mr. Ruckmau at that
tirre?
[ A Yes, I have known him since about 1860, I think.

@ Are you acquainted with Mr. Bergholz ?

A 1 am now. 30
1 @ Were you acquainted with Dr. King ?

A Tam

@ When did you first become acquainted with Dr.
°

A The latter part of June, 1868.

V' Under what circumstances did you become acquaint-
alwith Dr. King ?

A T introduced myself to him at his house, I should

fkabout a week before the 1st of July—about the last
Vék of June in 1868. 40
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@. For what purpose?

A. For the purpose of trying to sell him some land'; lie]
had been to my house previously, which my wife reported
to me, talking about buying land, and I called upon him
upon the subject; of selling my lands.

@ Where did you next meet Dr. King 2

A. At his house; I think I had two pr tjiree meetings;
at his house.

@. All with reference to the purchase of your laud ?

1Q A. Yes; the last meeting I had of the three he agreed

20

3p

to purchase it.

@ Did you at any tiipe meet Dr. King in Jersey City?!

A. Yes; on the 1st day of July, $t jCharles Yoorhisl
office —I met him there by appointment.

@ Who else did yon meet there?

A. I met Mr. Bergholz and several other gentlemen.

Q. Were you on that occasion introduced to Mr. Berg-
holz ?

A. 1 was, yes, sir.

@+ By whom ?

A. By Dr. King.

@ How were you introduced—in what words, as nearly!
as you can remember ?

A. I don’t know as I can give the exact words; lean
give you the substance to the best of mv recollection. He
took me there for the purpose of introducing me to nig
partner in the land transactions and to make a payment for
the purchase.

Mr. Parker :

The question was how were you introduced by !Qr. hang
to Mr. Bergholz; we don’t want what Dr. King fold you
elsewhere. I move to overrule that which the witness has
stated in reference to spmething not ip the presence of Mr.
Bergholz.

The Court. To witness :

Just give the words at the introduction.
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Wittyss :

I cannot remember the exact words; he says, “ This is
“M-. Bergholz, jny partner ; you \yill talk with Jaim about
“it; I am busy now trying to make a tender of some
‘ money to Mr. Buckraan, and you talk with him about $he
“land.”

Q IYdJiat land ?

A The land that he had agreed previously to purchase
fronme—this 500 acres I spoke of.

7. Hid you have any conversation with Bergbolz on

10

thet occasion after the introduction ?

A  We talked a little on different matters, and I think
f{tthat time he made an engagement fo go UP and look at
treland, and agreed to meet me at the office, over in Broad
|tieet, I can’t remember the number ; I remember if was
theoffice of Allan Hay, and I think the West Shore or
Fat Lee had an office in the same room or building,

i @ At the time Dr. King introduced you to Mr. Berg-
hdz, where was Mr. Bergholz ?

A I cannot remember whether it was in the hall or in

20

(harles Yoorhis’ room ; we were walking back and for-
ward; there was half a dozen gentlemen there with Mr.
King and Mr. Bergholz, and they were yyalking in and put,
MII think it was in the hall just before wye went into the
dfiee of Charles Yoorhis.

Was Pr. Kipg there when you got to Yoorhis’ office ?
A Yes, sir.
@ Where iyas 1]3ei;ghplg yybpu you fiisfc saw bim ? -
4 T tHink it “yas neat' the door in the hall; J think be 3
brought higp put o| Charles Yoorbis’ office to infrodnce
hmto me.

@ How far wap he from ypu w}ien he introduced him
toyou ?

4 1 thipk | shpok buudp yyith him ut fhp time.

@ Right at the time the introduction was made ¢

PIP $b tjae time pf the intrpdupfion.

4  Mr. Bergholz was near enough to hear all that was

Si the time the introduction was made ?
* Yes, sir, I should say so, everything thaf $a? paid 40

6Ween us 5 there was no secrecy about it at all.
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@ Did Dr. King introduce you in the ordinary tone of
voice ?

A. Yes. ,

@ How long did you and -Mr. Bergholz continued talk-
ing after the introduction ?

A. For a few moments.

@ What did you talk about ?

A. I couldn’t give you the whole conversation ; but it
is my impression that he wanted to look at the land, and
I told him I would go with him, and he said if I would
meet him over in Broad street, giving me the number and
place, that he would make an engagement when he could
go up.

@ Did he give any reason for not talking about it with
you.

A. Yes, sir, they were very busy; they were looking
for Mr. Buckman to tender him some money, and appeared
to be doing that.

The Court :
What was the date of that visit ?

A. The 1st of July.

@ Did he talk with you on that day about the Ruck-
man purchase ?

A. I think not; I don’t remember anything particular
that was said.

®@. From what was said to you at the time of your m-
troduction to Bergholz—did it appear that he was aware
of the purpose for which you were introduced to him

(Question objected to, and overruled by the Court.)
@. Did you on that occasion state to Mr. Bergholz 3

(Mr. Parker objects to the form of the question as lead-]
ing-)

Mr. Vanatta:
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I was going to ask him whether he mentioned to Mr.
Bergholz at that time, the conversation that had taken
place between him and Dr. King with reference to his
lands—the former conversation.

M. Parker:

Idon’t think that is a legal question, and it is leading.
KideGirt: o

Was anything said by you to Bergholz about the pre-
vious conversation you had with Dr. King ?

A I don’t remember that there was on that occasion.

@ When next did you meet Mr. Bergholz, and where?

A 1can t remember the exact date, but from my im-
pression now, the 1st of July came on Saturday, I think—
Iwont be certain about that—and I think it was either
ttenext Monday or Tuesday—within a few days, at any o
e two or three days from the time I saw him on the 14th
jfduly ; I met him according to appointment at that office.

@ What took place between you at that time—what
conversation ?

A He made an engagement with me to come up and
look at the land, the land I was offering for sale to King
adhis partner, as I understood it at the time.

@ Was there anything said about the land more than
thet on that occasion ?

A Yes, sir; I think Mr. Bergholz expressed a dissatis- gg
faction that there was so little front to one piece of land
clled Clinton Point”—land that I had for sale ; he said
[ @ the river front— they wanted a good deal of river front,
adthere was a very small frontage in proportion to the
anourt of land there was on the top of the hill, and ex-
pressed surprise at that because I supposed from the con-
“arsation I had had with him that they wanted the hill
property, the upland, and then he mentioned that the Bail-
mad Company were interested in the purchase of thisland

al was offering him, and I think I made a remark 40
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something to this effect—that He as ah engineer hnisi have
good opportunities of making money or speculating in
lands, and he mentioned—1I can’t give the precise words
but it was to the effect that he did have—that he whsin-
terested in the purchase of land, was interested in this
Ruckman purchase, and that he didn’t wish His name to
appear in it, as he was the engineer of the Company, and
that the Railroad Company7 were interested in it, and that
seemed to be his idea of finding fault with the small front
in proportion to the amount of land on top.

Wi the Court :

@. That the Railroad Company was interested in it?

A. Yes, sit.

@ Yoii had heard of the purchase of the Ruckman
property previous to this interview ?
A. YeS, sir.

@- And previous to the inter-view at Voorhis’ office?

A. Yes, sir; and previous to my first interview with
DrlI King.

@. Did you understand when he was interested in the
Ruckman property, at that time ?

(Question objected to.)

The Court:

You cannot give & man’s impression that way—give us
the language.

@. Did He say when he was interested ih the Rubktnaii
purchase ?

A. I Cannot give the exact language that He used, Hit
from conversation I Had with Him—

(Mr. Parker objects.)

@- State the substance of it*
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A The substance, as neai? as I can recollect it, that he
was interested in the purchase of the Ruckman piece, aid
this property I was going to sell them, dove-tailed in with
that, and that was the reason they wanted it, and they
wanted more.than I was going to sell them.

@ State as fully as you can all that was said at that
timeby Bergholz and yourself with relation to the Ruck-
men property and the purchase of it.

A I cannot give the. exact conversation, and I cannot
stateexactly what occurred on each separate visit; I had ]g
three or four interviews with Bergholz; I could give my
impressions of the substance of the whole conversation I
had with him.

M. Parker:
I don’t think that will do.

@ Give the substance of this conversation fully—ev-
erything that you remember of it—this first conversation 20
that you have mentioned at Broad street, New York.

A The substance of it was that he was interested in
the purchase of Ruckman’s land, and was very particular
about inquiring about my land that I was offering to sell
themin connection with that, and wanted to go up and
look at it with the idea of seeing how it did lay.

All your land lay next to Ruckman’s ?

Part of it did.

Did he make an appointment to go up with you ?

He made two or three appointments. 30
Did he go ?

No, he never went.

QPR PO

When was the next interview after the one at Broad
street ?

A. 1 think the next interview was in a day or two; I
couldnt say the exact time—at the same place ; I may
have gone to his house in Hoboken; when he didn’t keep
Isappointment I went over to see the reason—to see if

e was goi"g to make a new appointment, just at the

evening. 40
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®. What conversation, that yon remember, took place
on those three occasions?

A. 1 think I have related about the substance of all our
conversations as near as I can get atit; I wanted to see if
they were going to carry out the contract—4f they were
going to make a written contract and pay me the $3,000
promised me, and I couldn’t get at the subject.

@ Was anything said at that time about the Ruckman
property ?

A. Nothing more than I have stated; I think he men-
tioned that he was interested in the purchase of the Ruck-
man property, and this land was to go with it; that is the
way I understood it—the substance of it.

@. Did Bergholz on more than one occasion, tell you
the reason why he didn’t have his name appear in this con-
tract of the sale of the Ruckman property ?

(Question objected to.)

A. 1 don’t remember more than on one occasion that
we talked on the subject particularly; I remember there
was one occasion that we were a little longer together than
at any time, because we were waiting, he said, for a gentle-
man to come in that whsn’t in there, who he wanted to in-
troduce me to who was interested in the matter—that was
Mr. Allan Hay, and he did introduce me to him when he
came in— otherwise than that, our interviews were short.

Cross-examination.
By Mr. Parker :

Q. These negotiations came to nothing ?

A. No, sir. ,

@ And you spoke of his waiting once for Mr. Hay, e
was to introduce you to Mr. Hay that he might have some
thing to do with buying this property ?

A. Yes ; one of the parties who was talking of uym
the land.

@ What is your business ?
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A Hotel business is my business ; I have dealt in land
considerably; I was at the time selling and buying a great
deal of land.

@ You are a good deal about with Euckman ?

A. 1 have been for the past two days, since I have been
here as a witness; I don’t think I have seen him before for
two months.

Elisha Ruckman, the defendant, sworn in his own be-
half. 10

Direct examination.

By Mr. Yanatta :
LR m g ?
@ You are the defendant in this cause?
A Yes, sir.
@ You reside at Closter?
A. Yes, sir.
@ How long have you lived there ? 20
A, Since May, 1857.
@ Did you see Mr. Muir who was called here as a wit-

ness by the plaintiff?

A. I have .seen him, sir.

@ Tell us when and where you first saw that gentle-
man, Mr. Muir ?

A. Some time in the fore part of March or latter part
of lebruary, 1868, at my house.

@ Who came with him, if anybody ?

A. A man he called Mf. Newton. 30

m What time of day ?

A It was in the evening, I think, nearly 8 o’clock -
snowing very hard.

@ Had you ever seen Mr. Muir previous to that occa-
sion ?

A. T had not to know him or to speak to him.

@ Do you know how they got there?

A. No, sir ; the first I saw of them they were on my
stoop.

@ They staid all night with you ? 40
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They did, sir.
Had you ever seen Mr. Newton previous to that?
Not to know him.

. Had you ever had any conversation with Newton
previous to that?

A. No, sir.

@ What passed between you that evening after their
arrival ?

A. Mr. Newton represented that he wanted to buy some
land.

@ How much ?

A. 500 acres.

@ State what was said about it on that occasion ?

A. T told them it was a bad time to go on the land ?
the snovv was deep, and there was a soft crust on top of
the snow, and they could not drive over it, and we went up.

Q. beire you started to view the land, I Want to kuow
whether Mr. Muir said anything to you about his wanting
to buy land?

A. He did not.

@. Well, any further conversation that evening or the
next morning about the land ?

A. Nothing more than they staid there to go and see it,
and the next morning I got up my team and took them up
to the northeast, and where the road was broken before the
last snow, and the crust was broken.

@. State generally how far the view extended ?

A. 1 didn’t drive but a very few feet along my land be-
fore I had to stop, and they got out and walked towards

river front, but I didn’t go with them ; they were gone
a very little while, I should think less than half an hour,
and came back and got in the sled and went back home
with me, and took dinners with me and went away—New-
ton saying he would come up again when he could see the
land.

@ Did Muir say anything about returning ?

A. He didn’t say anything about buying any land him-
self; it was Newton that said he wanted to purchase.

Q. Did Muir say anything about returning to your

QO By >

place?
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A They both said they would come up again.

@ Did they ever come back again ?

A I never saw them there again.

@ When and where did you next see them or either of
them?

A A short time after that. I had given my address
while they were there where my office was in New York, in
West street, north of West 10th, and a short time after that
theyboth came up there.

@ About how long afterwards ?

A Tdon’t think I could say—Iless than a w, ek, I should
think.

Q@ Well, what occurred then— state what was said ?

A After the time of day, Mr. Muir asked me if he made
asale of the land if I would pay him a commission ; I re-
plied that I would not pay him a commission, or any other
men that I didn’t employ. v

Q@ What else took place on that occasion ?

A The rest of the conversation I don’t remember; it
wes not in regard to the land ; they staid but a few7min-
utes and went off.

@ Did they ever communicate with you again ?

A.  Never;

Q Did you ever see Muir after that day till *he ap-
peared here as a witness on the other trial ?

A That is the first 1 saw him since to know him or
notice him, when he appeared on the other trial.

Q@ Mr. Muir speaks of having been introduced to you
220 Nassau street, in March, or about that time ?

A I never saw him there or any other place to know'
kiffi till he came to my house.

Q@ Had you any suchintroduction as he speaks of?

A I never had; I didn’t know Bergholz at that time
only when I saw him; I didn’t know him by name.

m When did you first know William R. Bergholz’
name—when did you first know his name ?

A. The evening he.came to my house, when Dr. King
introduced him to me by name as his partner.

@ Had you seen Bergholz before that ?
A. Frequently.
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Q. Where?

A. In the office 20 Nassau street—the Hudson River
West Shore Railroad Oo.’s ; I saw him frequently when I
went there.

Q. What was he doing on those occasions ?

A. I saw him sitting to a table.

Q. In what room?

A. That only consisted of one room, but it had a parti-
tion across running north and south ; then it had another
one— a rail, running east and west, and I saw him in the
northeast end, inside of the partition that run across north
and south.

Q. Did anybody else occupy that space on the north
side of the partition ?

A. The President sat a little ways south of him, and he
had a desk there.

Q. On what side of the partition ?

A. He was on the east side—the same side with Berg-i
holz.

Q. What was the size of that room north of the parti-1
tion ?

A. Well, it is only guess-work ; I should think it might
possibly be 20 or 22 feet, perhaps 12 or 15 feet wide; 9
don’t kSow unless by guess-work.

0. How near were the desks together, the President’s
and Bergholz’ ?

A. As near as I can tell they were within 6 or 7 feet;
Bergholz’ place, that he sat at, was north of Thompson s,]
the President, but inside the same partition.

Q. What was your business there with Thompson ?

A. J. S. Herring told me he was employed in that office!
and they wanted me tocome down there ; they wanted to get!
the right of way across my property in Rockland county, :
New York State, and that was my business that first called]
me there. 1

Q. Did any other matter arise between you and thel
President ?

A. Yes, after I was there—1 can’t say at which inter-i
view— they proposed buying a half share of some land, oi]

nearly that, or 1,000 acres, and paid me $100,000 down, an I
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the other $125,00 I was to keep, the majority share, and
they to fix a road on the cliff of the shore and station
housss advantageouss to the property as a recompense for
pat of the payment.

@ How long was that thing under negotiation with
Thompson ?

A Run along through March and April at different
tines talked about it, and I went there by- appointment
several times.

Q Before going any further, fix as nearly as you can
tretime when you first called there to see Mr. Thompson ?

A 1 could not fix the date ; I now think it was pretty
wdl towards February, in January—possibly the latter part
dJanuary, I think.

@ And this project of buying an interest in a thousand
axesof your land sprang up about that time ?

A 1 should think sometime in the fore part of Feb-
nay.

® And continued until what time ?

A Continued until May at different interviews'; they
seened not to be able to make up the amount that they
waeto pay me, or so represented to me.

@ While you were having these talks from time to time
with President Thompson, where abouts was Mr. Bergholz ?

A He was sitting perhaps 8 feet, may be 9—somewhere
between 7 and 9 feet—as near as I can tell from Mr.
Thompson, and I sat between them and Thompson, that
iswhere I generally took a seat, right at the end of Thomp-
snds desk.

G In what tone of voice was your conversation with
Thompson carried on ?

A An ordinary tone of voice, fully as loud as they
waetalking here yesterday when Bergholz seemed to un-
derstand all the questions, and I didn’t hear them well yes-
taday ; my sense of hearing for the last 2 or 3 years has
fdled me a little..

¢ How was it at that time ?

A It was not as acute as some, so I would want people
b talk a little loud to me.

10

20

¢ WhatI want to get at is whether there was any 40
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lowness in the conversation between you and Thompson?

A. No, sir, none whatever on my part*

Q. Was it upon every conversation.

A." Yes.

@. Did Bergholz ever take any part in those conversa-
tions that you were having there with Mr. Thompson in
your presence ?

A. No, sir.

@. Before he came up to your house with Dr. King, did
you ever have any conversation with Bergholz?

A. I have nodded to him when I went in, and when
Thompson would not b© there I would ask him if he could
tell me when or how soon he would be in—that is the exl
tent—no other conversation ; I didn’t know what his po-
sition was ; I didn’t have any other conversation with him.

@. He speaks of having gone out of the office and you
following him, and talking to him on the steps before he
came to your house ?

A. There never was any such transaction took place, j

2Q @ He testifies to having on another occasion in the

30

£q

hail, or somewheres in that vicinity, talked with you, a*
you with him, about paying him double commissions if he
would effect a sale.

A.~ T never spoke to him about commissions or selling
my land in no shape or place, till he came to my house and
was introduced to me as partner.

Q. Did you ever ask him to sell your land ?

A. Never.

@. Did you ever know that he was pretending to act as
your agent before you made this contract with King?

A. No, sir. I

@. At that time did you have any real estate broker in
your employ in the City of New York ?

A. T had one that I had left my map with for him to
sell some land for me if he could ; that was Mr» Seymour,
171 Broadway, corner of Courtlandt street* ]

®. Had you ever inquired Bergholz name of anybo y
before he made his appearance at your house ?

A. No, sir ; nor never had heard any one mention 1

Q. At what time did King and Bergholz arrive at your
place, at Closter ?
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A T should think between 5 and 6 o’clock in the even-
ing on the 9th of May, 1868.

@ Did you see them approaching V

A 1did not.

@ Did you afterwards see by what means of convey-
ance they had come to your house ?

A Yes, I saw a one-horse wagon, and I saw Bergholz
sitting in it when I came out of my door way.

@ Where was the wagon at the time you first saw it ?

A Standing in my roadway'about 40 or 50 feet from
nyhouse at the end of the kitchen.

@ Wbere was King at the.time you first saw him ?

A He was standing on the kitchen stoop.

® How did you discover that he was there ?

A My wife spoke and told me there was a gentleman
athe door wanted to see me ; as I came out he was stand-
rgon the kitchen stoop, and I stepped out by him.

@ Where was Bergholz then when you got out on the
stoop?

A 1 talked with King half a 'minute, probably, and
adedhim in, and he said that-there was a gentleman out
herein the wagon, and then I turned around and seen out
mthe carriageway ; I couldn’t see, where I stood on the
goop then I turned and saw Bergholz sitting in the wagon ;
thet is the first I saw him.

I @ You had a conversation with King on the stoop ?

A He told me his name was King, and he had come up
toseeif I had any land to sell or had sold my land— which
d'them two ways he put it I am not clear—and I told him
fhadnot sold it; then I asked him in to take tea; then he
ske about the other gentleman out there ; then he went
°at toward where the wagon was and Bergholz got out, and
i*yman there that takes care of my horses took charge of
fehorse, and they came in, and as we sat down to the ta-
ped says to Mr. King—

Where were you when Bergholz came up ?

- AT s standing out between the stoop and the yard

9 What occurred then ?

10
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had asked King into supper, and then King and him came
in together and I stood inside, and then as they went in by
the table they were seated about as dose together as peo-
ple ordinarily sit at the table, and me across thé way about
three and a-hali feet off, and I asked Mr. King this gentle-
man’s name—that I didn’t know him, and he said, “ Mr.
“ Bergholz”—a strange name, I didn’t catch it ; I says, “I
“ don’t understand you;” he says, “ Mr. Bergholz, my
“ partner ; and theu we sat down and took tea, and as soon
as we were through they left and w*ent away.

@ Was there anything said about looking after the
land on any future occasion ?

A. Yes; they agreed to come up the next week—this
was Saturday—and on Monday morning Mr. King came up
without Bergholz.

@ Is there any well at your house or near your house ?

A. No, nor spring.

@. How is y )ur house supplied with: water.

A. Just one-third of a mile from there is a spring, and
it is fetched down with a pipe ; the spring is higher than
the house, and we draw it with faucets, and in the garden
there is a hydrant that you put your hand on and it runs.

Q.1 Did you go into the garden with King and Buck-'
man?

A. No, sir ; only in the house and out to thelcarriage-
way that day.

@. What time did they leave that evening?

A. They left a very few minutes after we got up frem
tea; I now think it was about 6 o’clock, but I didn’t look
at the time piece, but I judge by the time the cars run
down.

Q. Was there any reference* made to the cars ?’

A. Yes; talked about the time they went; I believe
they went at half past 6, but I am not clear on that.

@. Did you observe the conveyance they had ?

A. A horse and wagon I took to belong to a livery-sta-
ble over at Closter ; I thought I knew ’em.

@. On that evening was there anything said about the
price of the land ?

-A. No-; not one word.
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® Qr about commissions ?

A No, sir; not one word in my hearing.

@ You say that they went away that evening, and did
yousay or did you not say that they said or you under-
stood they were both going to return ?

A 1 understood they were both coming up, as they had
represented themselves to be partners, on the next Mon-
day--that would be the 11th.

@ On Monday who appeared ?

4- B. W. King. 10

Q@ What occurred then ?

4- I asked Mr. King-—I w«nt with a two-horse wagon
-1 asked him where his partner was, and he said—

M: Yanatta:

I offer to show that no part of the contract was made on
that Saturday at all, but whatever negotiations there was
wes first entered upon on the following Monday in the ab-
sent” of the plaintiff 20

@ State what was done by you and King on that Mon-
day, omitting to state the conversation that took place be-
twen you at that time ?

A 1 went there with a double team to the station to
meet King by appointment and Bergholz ; Bergholz wasn’t
thag but King was, and then we went over a, portion of

land that; day.

@ How much time,did you consume in the view?

4 1 think we got back home to what I should call a
Nty late dinner ; my recollection is that it was as late as
eween 2 or 3 o’clock, and then when we got back to the
ouse--we went, over a very small portion of the land—
®n King, wanted tp know, the price, and I, told him the
Rice nt $300 an acre;

4 Don’t slate the conversation.

w°nt oyer the land and wasi till; 2 ‘or 3: o’clock
~“enwe got hack to the house, and: then took dinner and

N Nent 11 took him over to the cars, and., he went
#k that afternoon or evening. .4 0
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Q. Did you make any arrangement for any other inter-
view— any other meeting with him?

A. Yes, he made arrangements to meet me next morn-
ing at Charles H. Yoorhis’ office, at 10 o’clock, to make the
contract.

@ When did you first talk with King about the terms
of that contract ?

A. In my house after dinner ; then I asked him $300 an
acre ; he offered me $250, and after chaffering awhile he
got up to $275, and after talking awhile I asked him if he
had come there through any land commission or broker;
he said he had not—none Ifad nothing to do with it; then
I asked him what terms he could make the payments on;
he said he could make the payments to suit me ; then I
said how I must have the payments made, or I would not
sell—it was $20,000 down on signing the contract, and
$80,000 when the deed should be given, in either 30 or 6
days, and interest from the date of signing the contract,
and the $80,000 to make up the 100 at giving of the deed;
this was in talk on the 11th day of May, 1868, at my house.

@ Were those terms agreed to?

A. He agreed to them.

@ What did he propose, if anything ?

Mm&A. He agreed to those terms.

@ Did you write them down ?

A. 1 didn’t.

@ Why not ?

A. He pulled out a contract out of his pocket, all in
writing, and wanted to sit down and fill in ; I didn’t read
the form, but he had it—all the blanks left; he wanted to
sign a contract then; I told him I wouldn’t do it; that I
didn’t consider myself competent to make a contract forj
that amount, and I preferred to have my counsel do it;
there was nothing done in writing that day, and not at all]
till we met at Yoorhis’ office, on the 12th.

@. Did you at any time say anything to King about
paying commissions except the conversation which you
have mentioned as taking place upon that subject on the
11th of May ?

A. Never a word.
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@ Did you make inquiry of him that day why Berg-
holz was not there ?

A I didn t when he first came. He said that his part-
rer had some urgent business at Washington, and had
greto Washington—giving me to understand Washing-
tan, District of Columbia.

@ Had Bergholz ever told you that you should ask
|26 for that land ?

A Never ; I have been of age a good many years.

@ What occurred next day ? 1

A We met the next day about on on time at Voorhis’
office; we talked over the pros and cons of the agreement,
adMr. Voorhis jotted down along till we got to the point

d $20,000 down ; then King began to equivocate from
thet—

[Plaintiff's counsel objects.

M: Vanatta 1

We propose to prove that in the settlement of some
‘pomts of tire agreement—in settling the terms of some of
the details of the agreement there was a debate between
Pe parties—a chaffering between the parties, and that
Kng represented that his difficulty in agreeing to it was
pat his partner was absent and that he didn’t feel willing,
oifelt dubious about agreeing to such terms in the absence
°fhis partner. Now, King is a witness here—his deposi-
ta) is introduced and he says that Bergholz was not his
paitner. Nowit is competent in contradiction of him, and

take it where his evidence is put in on deposition that we
cannot be held to the rule, that we must first call his atten-

Gitoit. It is a matter of discretion with the Court, and
MM or the circumstances it seems to me it is proper.

TeCourt:'l]

Ifyou desire it I will allow you to ask that question.

M:Parker:
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On page 107, folio 426, it appears in this way: “ @ On
“ tti€ next day, thé 12th of May, in Mr. Voorh'is’ office, did
“ Mr. King say anything about his partner? A. He did

@. What did he say? Question‘objected to. @ "Was
“ it before or ’after the signing of the agreement? A. It
“ was before the signing of the agreement and while we
“ were chaffering about $20,000 payment.”

Now, I don t think it material enough, and I will waive
the objection-, but I do not withdraw my right to object to

10 whatever may come in the same wav.

Q. You say that Judge Voorhis had written down a
memorandum, till you got down to the point of paying the
$20,0001- ;:*- y ' i1y g - - >F m-m A ;!

- A. - Yes.

@. State what occurred then ?

A. He objected to having it stated that the $20,000]
should be paid down, and hé wanted that incorporated in]
that payment on the 1st of July of the $100,000, that, I

20 told him, I would not agree to, and then, after talking the]
pros and cons, and Mr. Voorhis talking as much as both of j
us pretty near ; Voorhis said that whatever we did agree]
to it was better to put it in the contract in writing, and I

o then King altered the terms and agreed to pay $100 that1
day and the balance, $19,900, the first day of June follow-1
ing, and we did make the agreement, and signed it in that]
way, and King paid the $100 and took the contract away ]
with him. !

" @: What, if anything, did he say about his partners on ]

30 that occasion ?

A. He said that his partners not being there he could ]
not agree to it, and made no more talk, but one remark he I
made I remember, that his partners would raise hail Colun- 1
bia if he agreed to pay it before the deed was tobe given on
the 1st of July.

@ He wanted to pay the whole $1,000 on the 1st of 1
July?

A. Except the $100, to make the balance less the $100 ]
on the. 1st day of July, and I told hiih that would not do, ]

40 ~ Wasno use, then we drawed it $100 that day, and $19,900 I
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athe first day of June following, and the $80,000 to be
midon 1st day of July.
i @ About what time of day did you complete the ex-
eaution of your contract—or in other words what time of
dwdid you get away from Judge Yoorhis’ office ?
A My memory is not much different from one oiclock ;
Icait say that I remember looking at any time piece,
j @ Up to that time of day had you seen Mr, Bergholz ?
A Not that day I didn’t, not since the Saturday before,
tte 9th.
; @ When you left Judge Yoorhis’ office, where did you
H (v
1 A I went over immediately to the West Shore Railroad

@ Who did you see there ?

A Mr. Bergholz.

9 State what was said betweoen you, then and there ?
mA IsaysI am astonished to. see you here, Mr. King
IITme you had gone to Washington, he says, “ 1 did ex-
[Ject to go, but I haven t gone I told him we had
sged the contract, and he said that him and King was
[together in the purchase, and then made some statements
dotroads, and avenues, and walks that he intended to
lnalein it, and that he was a landscape gardner and en-
peer; that is the first I ever knew of his business ; that
wsonthe 12th of May, and between one o’clock and
[thes 1 should think, as near as I can tell. i

9 What was the occasion of your going over to the
dfie that day— who did you go to see ?

i ,"r-Thompson had spoken to me about, buying a
am(P there for him, and I went over there to see him
r °ut that, but Thompson wasn’tin.

1 9 What then.
~Mter this conversation with Bergholz, I left and
some little marketing, and went home.

9 Did lie say anything about any other person being
mnterested in the contract ?

fl He did.

er
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* Who ?
Mr. Yanatta :
Bergholz.

Q. Who?

A.’ Mr. Adams.

Q. Tell what he said ?

10 A. Now, Xam not clear that he said Mr. Adams1 name
that day, I am not clear on that, but he did at a subse-
quent, either the next day or else the 15th of the same
month, and same week.

@ On one or the other of these occasions what, if any-
thing, did he say about Mr. Adams ?

A. He spoke about the great wealth of Mr. Adams and
the extensive improvements they were going to make, and
among the rest that he had something to do with the Fort
Lee Railroad. -,

20 @ Who had?

A. Bergholz did. -and could or would bring it across that
property up on the cliff.

Q. You say Mr. Thompson was not there that day, on
the 12th—how long after that was it before you did see Mr.
Thompson ?

A. Either the 15th or 16th of the same week.

@ Did you or not inform him of your having made the
agreement with King ?

A. No, sir, he informed me of it; it seems he knew it

30 before I saw him ; I found he knew it, and was very much j
displeased about my parting with the property, or so he
stated to me.

@. Had you ever offered the property at less than $275,
with the exception of the offer, contained in that proposi-
tion to Thompson ?

A. I never had offered it at any price in so large a
quantity, except about two years before; I had given aj
man a refusal of it for a short time, but not of this prop-
erty, for about sixty days, I think, fifty or sixty days, to

40 Mr. Leeds, about 1,300 acres, but that 1,300 acres didnt
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take in any more than about 8 or 900 in this contract.

Q@ You spoke about seeing Bergholz on the 12th at the
railroad office ; when did you next see him after that ?

A I think I saw him the 13th.

Q@ Where?

A At his office

@ What occurred then ?

A That was the day they were to introduce me to Mr.
Adams, and did introduce me to him, but I think Mr. Berg-

hoz didn’t go up into Mr. Thompson’s office then. 10
@ Who did introduce you then ?
A Mr. King.

@ Did anybody go with you to Bergholz’s office, or did
you find King there ?

A 1Ithink I found King there ; I think they were both
ditting at the desk together.
Who went with you to Mr. Adams ?
Mr. King.
Why were you introduced to Mr. Adams ?
As his partner with him. 20
Which of the Adams’ was it?
H. 0., the old gentleman, the father of the other
Adams—one was father and the other was son.

@ You was introduced to the old gentleman, Adams ?

A Yes, sir.

@ Did he or not say anything about being connected ?

A They talked about the purchase, and that Adams
thenfixed to come up the next day with Mr. King.

@ Did he come up?

A+ No, sir; that is, I didn’t see him ; I attended to the 30
station with my team to take them, as they had requested

and he didn’t come, but King came,

PO PO RO

@ Did you have any conversation with Mr. Bergholz
before going to Adams that day, on the occasion when you
net him and King together in the railroad office ?

A 1 can’t say now, unless I could refresh my memory,
Aether there was any more than the time of day passed ?

@ When next after the 13th did you see Bergholz ?

A The 15th, in that office of the West Shore Railroad,
~Nassau street. 40
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@ Did ybii have any conversation With, him on that
day ?,

A. Yes, I did; but I dbii’'t know that I can recall it
without refreshing my memory.

@ Did you see Thompson that day?

A. 1 either saw him that day or the next; I am not
clear—one or the other—but it was that week.

@ At the time you met Thompson that week in the
railroad office whereabouts did you have that conversation
with him ?

A. In his office; lie had been sitting down by the desk,
and he followed me out to the door ; he was angry;

@ Where was Major Bergholz when you were having
this conversation with Thompson, if you know ?

A: 1 don’t know that I Can remember that.

@ Did Thompson find fault with yOu ?

A. He did indeed.

Q. Did you try to excuse yourself?

A. T told him I couldn’t hold the wheels Of time still.

@* Next after that interview with Thompson, when did
you see Bergholz ?

A. I came there* and lie went hp With me into Adains
office; I don’t think I can fix the date;

Q. WHO. was with you tip there in Adams’ office ?

A. At that time King was not there ; old Mr. Adams
was there* and Peter C.

@ Who went witli you there ?

A. Bergholz went iip there with ffie.
@. The two Adams, Bergholz and yotirself?
A. Yes, sir; King wasn’t there then.

@ What did you go there for on that occasion ?

A. King hadn’t paid me the money* and my remeffi
branee is, to see what was the reason—now, ttnderstan ,
don’t mean the $19,900; he had agreed WitM me in wor s
on the 19th of May that he Would give me 6*000 the nex
week down ; there was shine mbney that shine heir wan e
that was owing, and he agreed to give me 6,000 before
1st of June, to relieve shine pressing claim.

'@ That was a verbal matter outside of the written eon

tract ?
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A That was not in the written contract, bnt it was a
verbal agreement made Qn the 19th of May 5theq I went
totry and get that.'

@ That was. the occasion pf your going to Adams pit
that time ? ' ? - ! c i

A Yes.

@ How long after the 19th was it ?

A. 1 was to have it then within a week, or about a
week; that was the inducement for me to alter the con-
tract, and this $6,000 he was to pay me within a week, but 10
ve hadn’t any writing—only his word for it.

Q@ You didn’t get it at the time you expected ?

A I didn’t get it at all.

@ That was the occasion you went to see Adams?

A Yes. Then Bergholz went up with me to see the
Adams about that payment, but Adams didn’t pay it to
e,

@ Did you talk to him about it in the presence of
Bergholz ? x";

A I think so; I think Bergholz staid there ; I am not 20
certain that he staid there as long as I did, but he was in
there. . L | [+

@ What did he go along with you for ?

A My remembrance is to see about getting that
money—to see if King was there or something—1I can’t
state that clearly.

@ Tell us when Bergholz first said anything to you
abput his having a claim for commissions against you ?

A, On the 12th of May ; I was cross-examining him in
that Chancery suit; I was out of money and I couldn’t 30
hire lawyers, and I had to learn the business myself, and I
Was cross-examining him, and he didn’t answer it, but he
blurted out, “ I expect to receive a commission from Mr.
‘liuckman, because he sold his land to Mr. King for many

thousands more than he had asked a few months before
but I didn’t ask him that question.

@+ Was that the first you ever heard him suy any”thing
about commissions?

A. That was the first. Then when I went down on the
sidewalk, him and Holcomb and Boyd gathered around me, ;n
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and he asked me about the commission ; I says,Did you
“ put that in your schedule.” I had been told that he had
just come out of .the Bankrupt law. I thought he had
come out'of the Bankrupt law in May before, and I went 1
and looked, but I found that I was mistaken as to the !
dates.

Mr. Parker :
Say that again.

A. I asked him some other question, and he blurted
out without my asking him at all, “ I expected Mr. Ruck-
“ man to pay me a commission, because he had sold his
“ lands to Mr. King for many thousands more than he had
“ asked for it a few months before I didn’t ask him that
question.

Mr. Parker :
Now, about the schedule.

A. Then when we went down on the walk Bergholzand
Holcomb and Boyd clustered around me, and he asked me
if I was not going to pay him his commissions; Isays,
“ Did you put that in your schedule*” meaning his Bank-1
rupt act, but I was misinformed in that; it was a trap or a
trial to entrap me ; I had been misinformed about his dates
about the bankruptcy.

Q. After the 12th of May, 1869, when did you next hear
anything about Bergholz and his commission?

A. Nothing more till I was served with the writings or
pleadings or summons of this suit.

@. Before that time did he ever present you any bill forj
these commissions?

A. Never, that I received.

@ Did you ever hear of any being sent to you ?

A. Never till this suit was brought that we are now try-

ing.
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Cross-exanination. -
By Mr. Parker :

® You have had a good deal of law about this, haven’t
you? *

A I have had very little justice.

® How many suits have you brought in relation to this
trouble between you and King, and those that stood behind
hm

i [Question objected to.]
M Parker:

Iwaut to show that he has himself entered upon litiga-
tinin relation to this, in New York and in New Jersey
wth different people, and created the expense of which he
italks
| @ You were examined in this cause before ?

A Iwas, on the last trial before Judge Bedle.

@ When you were asked about this interview in Mr.
{Yoorhis' office, did you not say that Mr. King said that his
partrer or partners would ra’se Hail Columbia with him if
; fedid so in their absence ?

A Let me have the book—give me the page and folio.

@ Page 108, folio 481—didn’t you say on that occa-
smthat among other reasons that he gave why he would
pthave the $19,900 put in only on the day of giving the
deed was that Lis partner or partners would raise Hail Co-
lunhia with him if he did so in their absence.

d [Looking at book.] That is the way it reads here.

@ Isn’t that what you stated ?

I expect so ; -no doubt of it.
I Q Now, I want to know whether in any of the litiga-
hnthat took place about this transaction before .this suit,
yawever stated in any of your testimony that Dr. King
Tadsaid that Mr. Bergholz was his partner—any of the ex-
plications which you had in that cause or any of those

@ses that arose out of this King business, did you ever
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say or pretend that Dr. King ever said that Bergholz was
his partner ?
A. I can’t recollect whether I did or not.

Mr. Vanatta calls Mr- Parker’s attention to page that
the witness did say so.

Mr. Parker :
10 I know he did in this cause ; I mean prior to this cause.

@ Didn’t you say so in all the prior examinations that
King had told you that he had a partner, and mentioned
that partner as Mr. Adams ?

A. Please to read that place again.

Q. Answer the question.

A. 1 don’t remember about that unless I could refresh
my memory; I told it exactly as I understood it.

@. Didn’tyou say in your examination before the Ms-

20 ter, King had told me that Herman 0. Adams was his
partner the date the contract was made?

A. Xexpect I did ; he did tell me so.

@. Didn’t you say in the same connection that on the
28th of May, King told you he had new men he expected
to take in as partners ?

Al. Does it read SP there ?

Q. It does.

A. Please read it.

@ “ On the 28th of May King told me he had new men

30 “ he expected to take in as partners.”

A. Is that at the Norwood House ?

@ I don’t know where it was.

A. He told me so at the day of the opening of the Nor-
wood House.

@. I am asking you whether you didn’t say in y°ur ex*
animation, that on the 28th of May that King told you he
had new men he expected to take in as partners ?

A. 1Ifit ip sq there, I said so,; itis as correct a popy as
I ever saw.

40 ®@- Now, did you not in the same examination say that



M King was up to jour place between the 12th and 28th
d May at least four, and perhaps six times—he met
neby appointment at the train, where I met him with a
teamto lake him and his partner over the lands5but he
revr brought his partner ?

A Does it say “ partner” or °

g Partner-;

A - No doubt of it, no question of it.

Did you not say again tb this effect: “ HO stated,
“meaning King, that he had told his friend that he had
“gone to Washington, that he thought I was hutoan and
“would do anything that was right about it, and that if he
“thought that was right, and that his partner Mr. Adams
"had disappointed him, but now he had some new men
“there would be no failure in it if he could get the ex-
tension ? ” .

A Is that so there ?

g Yes.

A No doubt of it.

g Then I ask you whether you ever pretended till this
sat was brought, that Mr. King told you in the beginning
thet Bergholz waS his partner ? °

A 1 have always said so.

‘ partners ?”

g~ I mean on any one of those examinations ?

A On these examinations I merely stated what I sup-
pee belonged to the case.

y. You conducted this case toore or less yourself?

A 1 took the whole of that examination; I believe, ex-
@’ °ne day* both direct and cross—it was toy misfortune.

V. There was a commission issued in this case waS
there not, to Mr. King? Did you not frame the questions
that were put upon your side to Mr. King ?

A- All but eight or nine of them; and Mr. Phrkef Was

smart enough in the absence of my counsel to get them
most all struck out.

Parker :

your counsel was there.
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Witness :

No, he was not present.
®@* You say I think that the price at which this land
was to be sold to this company, was $225 an acre was it

not ?
A. More—that much in money, and then in addition,
improvements.

@. Then you were going to help them along by taking
10 a portion of the company yourself ?
A. Yes.
,@ But the price was $225 an acre was it not?
A. That is what I was to let them have.
@ Now, you had that property at that time, had you
not, in the hands of a broker to sell in New York.
A. Yes, Mr. Seymour.
Q. He could sell anv portion of it ?
A. No, sir, when he brought a customer, he could sell
about 500 acres, provided the price was agreed on, but no
20 price set till the man selected.
@ Suppose he brought a customer for 1,500 acres?
A. 1 didn’t authorize him to sell any more than 500,
and the price to be fixed when he located his lot.
@. He had the land for sale on a commission, had he
not ?
A. Yes.
@ What was that commission ?
A. They informed me it was 2" per cent.
®. You took the lands out of his hands when this con-
30 tract was made, did you not ?
A. Yes.
®. You authorized another person to obtain a purchaser
for these lands after the King contract was made, did you
not ?
A, Read that to me.
@ In obtaining a purchaser for part of these lauds
after the King contract was made?
A. Read who it was ; refresh my memory of that.
@ Didn’t you do so?
40 A. 1 don’t recollect it now.
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@ Didn’t you say that the person you authorized, was
Gdllins Newcomb, who lives at Tenafly station ?

A Yes, he talked about buying a large quantity.

® Didn’t you authorize him to bring you a customer
farthis land in October or November, 1868, and that you
would give him a commission if he sold.

A He was to have a commission if he sold.

@ You gave the refusal of the property to a person
flaned Leeds ? . . «

A That was about 2 years before.

@ And at $225 an acre, you left the land with him ?

A Yes, but that took part of some other people’s land
there

@ There was 1,800 acres in that lot ?

A Yes ; but that wasn’t all mine.

@ This 2,000 wasn’t all yours T

A What I didn’t own I had contracts for.

® Then why didn’t you make the conveyance to King
formore than 1,300 acres?

A Because I lost the other by not having money to
met the contracts; I had written agreements for them ; I
hed written refusals for part.,, and for part I had contracts
foe.

@ Then it is true that before this sale of yours, you had
placedjour lands for sale with*an agent in New York?

A 1 placed it in his hands something like 1865 or 1866,
1think; I can’t fix the date without looking.

But there it was, wasn’t it ?

Not the whole.

You had left the lands there for sale ?

If he could sell them.

On a commission of two and a half per cent.?
Yes, sir.

QRO D

And that your price to the land company, other
Wings being talked of besides—the money price was $225 ?

A Yes ; that is the money they was to pay.

@ And that you had asked $225 of this Mr. Leeds?

A That was nearly two years before.

@ And for lands in that quantity, but you say some of
Wyou hadn’t got and some you had ?
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A. There was some other to be put in with it, without
taking so much of my river front.

@. After this contest of King’s you tried again to sell
the'property, did you not, while that suit was pending,im-
mediately after the commencement of the suit, did you
not ?

A. 1 did, as soon as they failed to carry out their agree-
ment ; I would have sold it if I could.

@ And yo'u employed people to obtain a purchaser for
you ?

A I don’t remember any one but Collins Newcomb.

@. And you then asked a higher price?

A. $500 an acre.

@ You tried very hard to sell the property after this
time at which you say this contract was unperformed?

A. 1 don’t know how to answer that.

@ Didn’t you show the property to numerous other
persons between the 1st of June and the day of taking this
evidence, which was February 10, 1869-—didn t you show
this property to numerous other persons respecting the
sale ?

A. I never remember showing any one the propel y,
except a man named Anthony—that was either June or
July, 1868; but my remembrance is now that Newcombs
was after the Chancellor had decided to set the contract
aside; I didn’t offer to sell it to Anthony ; he came an I
looked over it and offered me $600,00 , butI didntse 1
to him.

Q. Didn’t you testify that you had shown this property
to numerous other persons since the 1st of June, respectingj
a sale? Didn’t you testify this :

“ 1 don’t know as I offered this property for sale to any
one between the first day of June and the first ay

1 July—yes, I offered it for sale to Herman C. Adams.

“ 1 don’t know that I offered it to any othei person

sale. t (t d the
“ I can’t tell whether I would recollect if O ere

property for sale to any other persons
“ W. P. Seymour is one of the persons who spo e ,

A0 “ about the sale of the lands to King after t e c0

was recorded.
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“W. P. Seymour lives in New York, I believe ; he does,
“not live in Washington ; he is a real estate broker ; his
“office is at 171 Broadway ; he is areal estate broker.

« He has seen this land of mine; from 1860 to 1868 he
“has seen it perhaps a dozen times ; he has been to my
“house often; I have never known him to live there.

“He had a map and had my lands for sale ; I could not
“fix the date when I saw him ; I often saw him ; he had
“thelands for sale on a commission.

“I took the lands out of his hands immediately when I
“made this contract.

“These lands were in no other person’s hands for sale
“inthe year 1868.

“These lands are not in the hands of Mr. Thompson now
“for sale.

“They are not in the hands of any other person.

“1 did not, during last year, after the King contract was
“made, authorize Seymour to sell these lands.

“I authorized another person to act for me in obtaining
“apurchaser for part of these lands, after the King eon-
“tract was made.

The part that I authorized him to act for me was for
“five hundred acres lying in this State ; the person I au-
“thorized was Collins Newcomb; he lives at Tenafly”
“ station.

“I don’t know anything about his doing business, or
“ whether he has an office ; I do not know if he has a real
“ estate office at Tenafly.

“I authorized him to bring me a customer for these lands
“in October or November, 1868 ; I would give him a com-
“mission if he sold.

“ He said he thought he had-a party who would buy five
“hundred acres ; he said the party was Mr. Southard1 I
' do not know him.

“He came with Mr. Southard, and he came with a Mr.

Jones/; they would not buy until this contract was cleared

offrecord; at least they said they wouldn’t.

I don’t remember Mr. Jones’ Christian name; Mr.
t “ewcomb brought him up; I think his office is at No.

291 Broadway, corner of Duane street; it may be 281:
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“ 1 don’t know whether he is a real estate dealer; he is *

"%

¢

3

stranger to me ; I have seen him once at his office in
Broadway, at, I think, that number; he has a life insur-
ance office.
“ He said he wouldn’t have it as long as this contract
was lying on it.
“ I told him how much I would take for the property;
I told him $300 an acre.
He did not make me any offer for this property; he
n°l make me any offer for the property, if it were re-
leased from this contract.
“ 1 will state that the greatest portion oi this contract
was not in the King contract, but the most desirable por-
tion, the river front, did belong in the King contract.
“ There was 270 acres was not included in the King con-
tract.
“ I never saw Mr. Southard except the one time, when
he was there ; Mr. Newcomb has not sent or brought any
one else to me.
*1 have shown this property to numerous other persons
since the 1st day of June, respecting a sale.
“ 1 did sell a portion of it, and made a deed to George
H. Bend.
“ Twenty-one acres on top, on the Palisades, and a small
piece of shore for $10,000 ; he paid me $1,000, and M.
Southmayd, his lawyer, wouldn’t let him pay me any
more until I got this contract released.
“ I have got others standing ready to buy as soon asI
can get this contract off record.
“ These persons are George H. Bend’s friends; I couldn’t
tell you their names; I never saw them to know them.
“ T couldn’t tell you where Mr. Bend lives, his office is at
32 Broad street, New York; I couldn’t tell you if he
lives in this State; I do not know that he does not live in
this State.
“ Mr. Bend says they will all take the same sized lots
that he takes; they all want to build together, so he
states to me.
“ I have not agreed with them as to price.
“ Mr. Bend says he will take his property as soon as this

1 contract is off.
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“I do not know any other persons than Mr. Bend’s
“friends, who are ready to take this property if the con-
“tract is off.

“ Mr. Seymour came one day with a Mr. Anthony to my
“place ; he said he wanted to buy the two thousand acres;
“he wanted to buy on account of this King contract; I
“don’t know whether he intended to buy or not.

“Mr. Anthony’s residence is at Bockland, in the State of
“New York, his business is a real estate broker, purchaser
“and seller; I have known him for a year or two ; he was
“up to look at the property during the fall of 1868.

“I don’t think I told him what I would take for the two
“thousand acres.

“T told him this contract was on record.

“ He made me directly three offers, $500,000 and take it
“with the contract on, $550,000 and take it with the con-
“tract on, and $600,000 and me get the contract off.

“This was for the whole two thousand acres of land ; the
“terms were cash down at $500,000, half cash at $550,000,
half cash at $600,000.” Did you testify to that on the other
trial?

A Substantially that is all correct, but the 800 is Mr.
Jones; he was going to take part of my property and part
somebody else; '

@ Then the result of it was that you had this land on
commission ?

A No, sir.

@ That you made, a contract for it at $275, that after
that time you immediately went to work and tried to sell it
lor a great deal more money, and this contract was in the
way of it—isn’t that so ?

A It wants some variations, that does.

Adjourned for the day.
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New dJersey Supreme Coukt.

10 W illiam R. Bergholz,
US.

Elisha Rugkman.

Friday Morning, April 23d, 1875
20 Fourth Day’s Proceedings.

Elisha RucTcman, Cross examination continued.

By Mr. Parker:

@. I want to ask you a little more about thatland you
were anxious to sell the land, were you not, at that time.

A. What time do you mean ?
@. About the time of the actual selling to Mr. King ?
go A. 1 was very anxious to sell some.
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@ And had been for some time ?

A. Yes, sir.

@ You had been negotiating for the sale Of that prop-
erty, before you saw Mr. King, with several persons ?

A. For the whole ? no, sir.

@ Did you say in your examination in the Chancery
suit, as follows, page 38, line 37 : “ Before I saw Mr. King
k1 had been negotiating for the sale of that property with
“several persons; 1,000 acres was about as much as most
“of them wanted to buy ; one person I had been nogotiat-
“mg with was Frederick Prentice, who represented him-
“gelf as principal; another person was named Newton,
“72 Wall; he wanted about 800 acres.” Did you Say that
before.

A. No doubt of it.

0. And you actually gave the refusal before that of
1,300 acres?

A. That was nearly two years before.

@ Yes, to Mr. Leeds—how much of what you owned
at the time you sold to King, was included in that 1,300
acres ?

A, Between! 800 and 900, I think.

@ Wasn’t there more?

A. T think not.

@ Didn’t you testify on the last trial as follows, page
121: “ @ I understand you to say, that at the time yoU gave
‘ the privilege to Lee, that it was for 1;300 acres about,
‘and that that comprised all you then owned, except your
“homestead? A. I did answer that in that way, meahing
“in Harrington Township, and a portion that run over in
“Rockland county, in York State; I didn’t mean south
“ of the Closter dock road. Q. I understood that was all
| you then owned of what you afterwards sold, excepting
“your homestead? A. No, sir, it was not. @ Wasn’t
“ that what you said? A. I said it was about 1,500 acres
“and I gave the refusal of about 1,300 ofit. . And your
“ homestead is about 200? A, 219. . Takeyour home-
“ stead out, and take the 1,300 acres out, what is left ? A.
“ There would be down below the Closter dock road, some-
‘ thing less than 100 acres, and over 75. . (By defend-
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“ ant.) South of Closter dock road, but in Harrington
“ township? A. Yes.” That is what you testified to be-
fore, was it not ?

A. Yes, sir.

@. Do you still say that there was only 900 acres of
that 1,300 in the 1,500, or the 2,000that you sold to King?

A. 1 don’t understand you.

@ Do you say there was only 900 acres out of the 13
in the 1,500 acres that you sold to King ?

10 A. There was between 8 and 900 ; I still say that that
was in that district—then it was to cross the road west.

@ What I want to get at is, how much of that 1,300
was in the King purchase ?

A. Between 8 and 900.

@ No more ?

A. 1 think not, but I had never measured it.

@ Didn’t you say on the last trial that it was all there
except your homestead ?

A- 1 did, but not meaning the whole district.

20 @ I don’t care about the district—I want to get at the
fact of how much land was there ?

A. 1 never had reckoned it up not even to the last trial.

@ What was this additional property, not comprised in
the Leeds offer.

A. I don’t think that I could describe it to you unless
I had the map.

@ Whereabouts did it lay, about ?

A. It laid south, and some of it in Hackensack town-
ship.

30 @ Not on the Hudson River ?

A. That was put in on the 19th of May when Blanche
put it there.

@. Ididn’t ask about that—1I asked about the 1,500 acres?"

A. Before the contract was enlarged ?

@ Yes, sir.

A. There was a little over 1,500 acres in that; that is
what I thought at the time ; when we came to measure it,
it wasn’t so.

@. That is that you have spoken of, over the 13 or over

40 the 8 or 900—which ever you say—where was it—was it

on the river ?
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A It began down to the river edge and ran over the
road from Piermont to Englewood.

@ Which did ?

A. The homestead did.

@ That was not included in the 1,300 acres?

A, No, sir.

@ There was no other land included in the 1,300 re-
fusal that lay on the river, was there, excepting what was
inthe 1,500 sale ?

A Yes, there was some fronted the river.

@ 1 want to get at this ; you say that in this 1,300 re-
fusal there was only about 8 or 900 acres that was after-
wards in the sale to King?

A. That I have deeded to King’s assignee.

@ Now, what I want to know is as to the difference ;
the 1,500 sale included your homestead didn’t it ?

A Yes.

@ That counted for 200 acres and over; now, then,
between the 8 and 900 and the 1,300 there was a dif-
ference of 400 acres—200 is the homestead now—1 want to
know as to the other 200.

A You want to know wdiere that was ?

Q@ Yes.

A West of the road leading from Piermont to Engle-
wood and adjoining the farm on the east; that belonged
to Ferdem.

®@ Your most valuable land of the whole 1,500 tract
wes that which was upon the Hudson River?

A Yes, to sell—not to farm—it was more valuable.

@ A good deal th” most valuable ?

A Yes ; three or four times.

(m You say that you told Muir and Newton, that you
wuld pay no man a commission whom you didn’t em-
ploy? ;'

d. I told them so when they came to my office in West
street.

@ Didn’t you on the former trial first say that you told
themyou would pay no man a commission ?

A Before I amended it I did.

10
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given that you had employed Mr. Seymour on a commis-
sion ; wasn’t it then, as you say, yog amended the testi-
mony ?

A. I don’t think I understood you ; thé answer is in
full with the amendment that I would pay no man a com-
mission that I didn’t employ.

@ Wasn’t the testimony thus, page 129 : “ @ In that
examination did you testify in substance j;p this : ‘W. P.
Seymour lives in New York ; I believe he does not livein

«

Washington ; he is a real estate broker ; his office is 171
Broadway ; he is a real estate broker ; he has sqen this
land pf mine from I860 to 1868 ; has seen it perhaps a
dozen times ; he has been to my house often; I have
never known him to live there ; he had a map, and had
my lands for sale; I coujd not fix the date when I saw
him ; I often saw him 5he had the lands for saje on a
commission ; I took the lands out of his hands immedi-
ately when I made this contract ; these lands were in no
other persons hands for sale in the ypar 1868.” Did you
“ testify to that? A 1 did generally ; my recollection is
so, and that is about the form of the statement. By wit-
ness —I would like to qualify a statement I made when
“ Muir and Newton called at 398 West street, and asked
me if I would pay them a commission if they bought or
sold my lands ; I told them I \yould not pay anybody a
commission that I didn’t employ to do it ; I said, if I re-
member right, yesterday, that I would not pay any man
a commission ; I want to correct it, and say my expres-
sion~to Muir was that I would not pay any man a com-
“ mission that I didn’t emplpy”— wasn”t that the testi-
mony?

A: That is about it.

Q. Ithink I asked you yesterday, but I am not sure,
whether you ever mentioned! any one as a partner of King
by name before the Master in Chancery, excep|;iug Adaps.
A. That was not the issue then.

Q. Answer that question.
A. My issue then was to try to get this contract out of

the way ; that was the issue then ; I was not trying t is

case then.
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g Jt was somewhat material then to knoW who was in-
terested ih the contract ? .

A. I never seen any place that it was—only King, as he
held the contract.

Do you remember saying in your evidence: “ Mr.
“King was 1ip to my place between trie 12th and 28th of
« May, at least four, perhaps six times ; hé met ithé by |p-
“ pointinent at the train, where I Met him with a team to
‘take him and his partner over the lands, but he never

“brought his partner” —did you say that ? 10
A 1 remember to that purport; I guess that is about
the thing.

In referring to your testimony which I have read to
you, was not Adams to come up, and wash t that the part-
ner you mentioned ?

A. T expected to see his whole Company.
Was not Adams to Come up, and was not that the
partner you mentioned ?
A, He Was one of them.
Wasn’t he the one you mentioned? 20
A. T have ho doubt it is one of them.
@ Wasn’t he the one you mentioned ?
A. He was the one that promised me he would come ;
the rest didn’t.

Wasn’t it Adams that made an appointment with
you to come tip there With King ?

A. Yes; he made an appointment to come up as much
as two or thieb times.

Is he the man you referred to aS Being the man not
brought up ? A

A. I think it must have been so.

Ke-direct examination.

By Mr. Yanatta :

@ Do you remember any surveying being done on this
tract of yOtirs by Mallory & Millet, Engiheei”, from Jersey
City? m - --

A, The surveyors came there, I should think, about the 40
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1st of May, as well as I can fell» in 1871, but Mallory &
Miller I don’t know ; but I saw the surveyors there.

@ What were they surveying ?

A. Surveying this property I-owned.

®. The boundary lines ?

A. T couldn’t tell; I didn’t go with them; they got
some of.the neighbors there to go with them that was ac-

--quainted with the country and different lands, but I never
went with them.

10 @m Were there any surveyors on your property between
the time you made this contract with King and the Spring
of 18717

.A. Never, that I saw.

Q. Did you at any time know or see Mr. Muir up there
watching your movements, after this contract was made
with King ?

A. I never saw him there only the time he came up with
Mr. Newton.

@  Did Nou ever hear of hjs being up there to look after

20 y°u?
A. I never heard of*it till I heard of it.before this court
— this trial.

@. This contract that has been read in evidence, wasit
all made at one time, or part at one time and part at an-
other.

A. It was only made at one time so far—

[Interrupted by Mr. Parker, objecting as no part of are-
direct—not responsive to anything brought out on the
30 cross-examination.

Mr. Yanatta:

I didn’t think of it till this morning.
Mr. Parker :
Don’t let us take time about it; I will admit that that

contract was altered by consent of parties, so as to take in
40 more ground than was originally described, and to increase



itfrom about 1,500 acres that he owned, to 2,000 that he
sid he would convey.

M: Vanatta :

The contract originally was for all the land and prem-
1ses which Ruckman owned or held contracts for, situated
inthe township of Harrison, County of Bergen, which lay
east of the old Closter road leading from Piermont to En-
glewood, and between the Alpine road and the old Closter
Dock road and thé north line- of the State of New Jersey ;
also, all the lands situated in said township lying between
Huyler's Landing road and the old Closter Dock road, and
alhis land situated in Rockland County, State of New
York, and lying east of the old Closter road leading from
Piermont to Englewood ; and that afterwards, in the month
of May, they added to the contract also two lots of land in
Hackensack Township, State of New Jersey, and County
of Bergen, and all of the above described premises, con-
taining about 2,000 acres —the portion of the above land
bounded by the Hudson River— that latter part, I want to
show, was added somewhere about the 19th of May.

M: Parker :

The whole point is the number of acres, isn’t it?
M Vanatta :

That was added on‘the 19th of May.

Witress :

Yes, on the 19th of May, in Mr. Blanche’s handwriting,
just a week after the original contract was signed.

M: Parker :

The only practical use of it is to settle the actual differ-
arein area, and you haven’t settled that.
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Mr. Vahaita:

It is a question that if it should be held that if he is en-
titled to commissions on what was agreed on the first con-
tract, or whether he is entitled to commissions on the con-
tract as amended by the additions a week after.

Witness:

The 800 acres, now I come to refresh my memory, is the
quantity that Newton wanted to buy—that is the quantity.
I think I stated before 500, but on reflection I refreshed
my ihemory, and it was 800.

Ke-cross-examinaticm.

Q. You referred yesterday to your saying to Bergholz,
“ Did you put that in your schedule? ”

A. Down on the walk.

@ After that did you go to Mr. Boyd and ask him
what you had said ?

Never, that I remember.
Didn’t you go to Mr. Boyd ?

A. T did, and expected to have hike for a witness till
you, through a cloud or a bribe, engaged him—not to lead
a locomotive—he is about as much to be compared to y<3y
as an ox-team is to a locomotive.

A. What I had said?

Q. Yes.

A. On that walk at that time?
@ Yes.

A. Never, that I reifiember.

@. Now, think ?

A.

Q.

Q. I tvus guilty of bribery, was I?

A. That is the way you got him away from me.

@. After that I will ask you the question over again,
and say to you, didn’t you go to Mr. Boyd, the same flay
I think it was of this conversation, when you had told
Betgholz this about his schedule, and asked Mr. Boyd to

tell you over whdt you had said ?



239

On the 12th of ~lay, 1869 ?

That m the day.

That $ay por no other—no ofher tiipp or place.
Did yop (Beny that at the last trial ?

I don’t know that it was asked me.

Yes, it was.

I went to Mr. Boyd ; I knew—

Q I want you to answer the question, 17idn’t yop go
back to Boyd and ask him what you had said on that Oc-
casion ? "t...m ' =m 1Q

A. I never did—no other time or place.

Q. I think you are the same Elisha Ruckman who was
once punished at the Bar of this Court, fpr inferferepce
with jurors, are you not?

A. Yes, sir, but it was a false cliarge, and that gentle-
man [pointing to Mr. Ackerson, one of his counsel] was
with me all day that they said I done it.

Q. And the same Elisha Ruckman who was pgnviptqd
here of poisoning cattle ?

Ao o 2o >

A. Yes, sir; and they would have convicted a saint- $0
with the same influence ; but not ope word of it wps trup ;
I proved a perfect alibi.

Alr. Valletta :

We have sphppepaed both Mallory a*d Mills?» Fe have
sent an officer twice with processes for thern. Ypsforday
Mallory appeared here in answer to subpoena, but Miller
did not. Mallory brought a letter from Washington B.
Williams, saying that Mallory had come here at great 30
discomfort—saying he was quite ill, and beggpd pip fo ex-
cuse him if possible. Mallory expressed his discomfort
fpd disability, owing to the state of hi? haa”“hj 1° remain
here. I found he recollected the event wbiph i wished to
prove by him, but he was not personally active in it. It
was a transaction with his Arm, and said the precise time
was ascertainable by their books where they charged for
their services, the order having been taken by his paytnef,
Mr. Miller. Yesterday afternoon we sent an officer for
liim, with a process, to bf'ibg hirp |oagk, apd ft wa® Served 4.Q
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on his place of abode, he not being found yesterday. I

think my information was that he was somewhere in Jersey i
City. The officer has gone again this morning to bring*
him here. The Simple point I wanted to prove by him was 1
as to the time when Mallory and Miller did the work of

surveying this property. I mention this, that if he gets in

here before the evidence is wholly and entirely closed, I

may be indulged in calling him, although a little out of

place.

10
Mr. Parker :

We shall make no trouble about that.

Warren L. Barnett, recalled by defendant, testifies as fol- !
lows :

Direct Examination.

20 @ You spoke of having made an agreement with Dr.
King for the sale of 500 acres of land adjoining Ruckman’s |
land? '

A. Yes, sir, part of it was adjoining.
@ And I understood you to say that he had agreed to

take it if his partner approved.
A. He-agreed to take it, and when I went to see when ]

he would close the arrangement—
[Interrupted by Mr. Parker, objecting as not material.]
30
Mr. Yanatta;

What I want to get at is what the contract price was
that he agreed to take it at.

Mr. Parker objects to it as immaterial.
Mr. Yanatta :

4Q I want to prove Mr. King’s estimate of the value of lands
in that locality at that time.
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M. Parker:

I don’t see how it is relevant.

The Court:
It won’t take long to take it; yon may take it.

Q@ What was the price King was to give yon for that
land?

A $500 an acre. -

@ In your conversation with Bergholz, did you learn
of him what valne he placed upon the Ruckman purchase?

A 1 did not; I don’t remember that I heard him say
anything about the value of it.

Mr. Vanatta :

With the exception of Mr. Miller ; when he comes we

rest. Vi» A
William II. Bergholz, recalled.

Direct examination :

By Mr. Parker:

@ Did you ever say, or did Mr. King ever in your
presence say, by any form of words, that you and he were
partners in this purchase of Mr. Ruck map ?

A. No, sir. *

@ When you were examined before the Master, did
you blurt out any portion of your testimony as Mr. Ruck-
man has declared ?

A. T did not blurt, if I understand the meaning of that
word.

@ In what manner was that examination conducted ?

A. Very carefully, indeed,

@ Was there Counsel on both sides ?

A. Yes, sir, Counsel on both sides.

40
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@ And did you answer questions only ?
A. Only questions.
@ Did you on the 13th or 15th of May or H H

declare ¥ M Ri8skMNau, or say in hi, H I ]

A. 1 never said so to Mr. Ruckman.

@. Someibiug has been said.sbimt your being asked
on tie next day atter this oontrao:, about your being at
Washington, by Mr. Ruck,nau-was there anything of that
sort §aid at that time?

A. Not that I recollect.

@ Do I understand you or not—did you say when

ml' Rickman?“ 6~ iltr°du®td Kin& jo. see

A. No, sir.

@. When next after that did you see him ?

A. I don’t know when; I don’t think I saw Mr. Ruck-
man till in Jersey City.

®* You said that you knew Charles G. Rehwoldt?

A. 1 do know him.

@. Can you call to mind any conversation that you had
with him, such as he refers to ?

A. No, sir.

@ In what year did you talk with him?

A. In 1868; till late in the fall I resided in Hoboken,
and I may have spoken to him about my affairs in 1869
w en I was living in the same house, where he lived for a
pttle while—from the fall of 1869 till March, 1870, when I
went to Arkansas.

Q. The question is, did you in 1868 talk with him
a out the interest in the Ruckman property, and your hav-
ing purchased it, in the spring dt 1868 ?

A. No, sir.

@. Are you able to say whether you ever conversed
with him in the spring of 1868, at the door of the 5th
Avenue Hotel in New York, or at any other time in rela-
tion to your interest in that property ?

A. I am pretty certain I did not.

@+ Do you remember meeting him in 1869, at the 5th
Avenue Hotel ?
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A Yes, sir, I was living then next t° the 5th
Avenue Hotel.

@ Did you in the spring of 1868, any where tell Reh-
woldt to the effect that you had bought with others a large
portion of land and expected to make a good fortune in it,
and you was obliged to live in Jersey because you were a
land owner in Jersey ?

A. No, sir, I, was obliged to live in Jersey under the
laws of the State, because I was a Director in the New
York and Fort L .e Railroad, and a majority of the Direc-
tors had to live in this State, and I was selected as one to
come here.

@ When did you come to Hoboken ?

A, Early in 1868, about February or March, I think,
and I remained there till the fall of 1868 ; then I resigned
as Director and chief engineer of the New York and Fort
Iee, and I was at liberty to move back to the State of
New York.

@ Did you tell Mr. Thompson, the President of your
Company, just after the purchase of King, to the effect
that King had purchased it, and you were interestedin the
purchase ?

A. Mr. Thompson and myself did not speak together at
that time.

@ You were in the same office then ?

A. 1 was in the same office, and partly in the Fort Lee
office, 33 Broad street.

@ You say you did not speak together then ?

A. No, sir, not on business matters.

@ There was ill-feeling?

A. Yes, sir.

@ What offices had you at that time ?

A. I was chief engineer of the New York and Fort Lee.

@ And your were still consulting engineer of the West
Shore and Hudson River ?

A. I was.

@+ Where was the office of the Fort Lee ?

A, 33 Broad street.

@¢ You retained your desk at 20 Nassau street at that
time.
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A. T did. *

Q. So that you did go there at times?

A. Yes, sir.

@. Did you say anything to Mr. Thompson just after

the purchase of King was made, to the effect that King had
purchased it and you were interested in the purchase ?

A. No, sir.
@ Did you know Mr. Drake, the other-one of the wit-
nessess ?
10 A. Yes, sir. /

@ He speaks of a conversation as having occurred be-
tween you and him, in which you said something to the
effect that the first tender of the payment on the contract
had been made, atid yoi knew your interest was Secure,
and that tender had been made yesterday or the day before,
and your interest was secure ?

A. 1 had a conversation with Mr. Drake On this Subject,
after the tender of 99,90().

@ Was that tender the only tender that you personally

'20 saw ?
A. The only tender I personally saw and Was present
* at, yes, sir.

@. Did yon know anything of the other tender?

A. No, sir, till the 1st of -July.

@. Had you heard of the $20,000 tender ?

A. 1 think not.

Q. Have you any recollection of the Conversation you
had with Mr. Barnett, in relation to those lands?

A. I have not this land, not Buckman’s; 1 haven’t the

80 slightest recollection.

@ What was the fact as to your connection with this
other land that was about to be purchased ?

A. As near as I can recollect, I was introduced by Dr.
King to Mr. Barnett on the 1st of July, 1868, I believe in
Jersey City, and Mr. Barnett—I don’t recollect if Dr. King
said that Mr. Barnett had some lands for sale at the time or
not, butI do recollect that Barnett came to see me at my office,
33 Broad street, and stated to me that he had lands; I don t
recollect the number of acres, if he Said 3, 4 or 509,1 don t

40 recollect, and wanted me to get him apurchaser ; I believe
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on one oceasion I told him that Mi. Hay might btiy with
others, and I introduced him to Mr. Hay j on one occasion
Irecollect this, I recollect meeting Barnett once after that
inthe latter part of 1868 in Mr. Adams’ office; we then
were anxious to get out. the surveys and get at the extent of
the number of acres which were in that property7 and
Barnett had mentioned to Mr. Adams and to me, that he
thought he could get us a map of Ruckman’s if we would
pay him ; I don’t know whether he asked 50 or $100.

f Q You did have conversation with him, and to what
lands did it relate to ?

A. To his own lands, either 3, 4 or 500 acres.

@ What was the state of facts between you and Mi.
King at that time in relation to these lands? were you a
partner in this land, or did you expect to be ?

A. If those lands were bought, I expected to be in-

terested. (]
Q@ The lands were actually uot bought ?
A. No, sir.
@ Mr: King did not buy them ?
A.  No, sir.
® Did he buy any other lands that yoti had any inter-

est in. ?

A. No, sir, he bought some Other lands, I believe, but I
had no interest in them.

@ Did you in your conversation with Barnett Use any
language to the effect, or with the meaning, that you had
been interested with Mr. King in the original purchase of
the Ruckman tract ?

A. I never dldb'/z) -

Cross-examination.

@ You say that when you were examined in the
Chancery suit, on the 12th of May, 1869, the questions put
to you were put by counsel on each side—both the direct
examination and cross-examination was conducted by
counsel, did you ?

A. I think so.

@ Do you know so ?

20

40
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A. Yes, sir; there were three or four lawyers there.
@ What lawyer put questions to you on behalf of Mr.
Ruckman ?
A. I don’t recollect the gentleman’s name.
@. Was there any lawyer that cross-examined you there
that day ?
A. I think there was.
®. Who was it ?
A. I don’t know the name.
10 . How do you know there was any lawyers examined
you for Mr. Ruckman, or cross-examined you ?
A. 1 was asked questions by Mr. Ruckman and by this
lawyer.
@ Ruckman did ask you questions ?
A. I think he did; still I won’t be positive about it.
@ Did anybody besides Ruckman on cross-examina-
tion ask you any questions?
A. T think so.
Can you tell who it was ?
20 No, sir, I can’t give any names.
What lawyers were there on the part of King ?
I think Mr. Boyd and Mr. Holcomb.
Was Fowler there ?
No, sir, I think not—mno, he was not there.
When did you commence to live in Hoboken ?
In 1868; probably February or March; I staid
there till the Fall of 1868.
@ You say that in May, 1869, you and Thompson
didn’t speak together ?
30 A. I didn’t say May, 1869 ; May, 1868.
®. In May, 1868, you and he didn’t speak together ?
A. 1 didn’t mean to say we didn’t speak together—he
may speak to me officially, but he didn’t speak to me about

PO POPOED

his matters, nor I to him about my matters.
@. Had there been any quarrel between you and him?
A. No*, sir; no special quarrel—no open quarrel; he
never liked me ; I never liked him.
@. How long had that ill-feeling been existing ?
A. Not long.
40 @- About when did it start?
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A. I don’t know.

@ You still occupied a desk within a few feet of him
dll the time ?

A. Yes, sir, I had as much right to a desk there as he
did, otherwise he never would have allowed me if I had not
aright.

@ And you spoke to him ?

A. Officially, whatever we had to say ; Thompson was
the President of the railroad ; I was the Consulting En-
gineer ; I suppose if he had anything to ask or say official-
Iy, he would say, and I officially answered it.

@ You were particular to be official whenever you
talked ?.

A 1 didn’t say so; I simply wanted to convey the idea
—if I am able to do it—that Thompson had no inclination
tospeak to me only when it was necessary ; I had no in-
clination to speak to him only as it was necessary; that is
what I mean by officially.

@ If you intervened to break up his negotiations he
probably had some occasion to speak to you, hadn’t he ?

A I don’t know that there were any negotiations ex-
cept as I state ; I never broke up anything.

M. Parker :

@ The date of your removal to Hoboken has been
spoken of. Look at your memorandum-book and see if
you can refresh your inemory and state the exact date.

A [Looking at book.] I moved over to Hoboken on
the 18th of March, on Wednesday.

Plaintiff rests.

Case closed.
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New Jersey Supeeme Couet.

JO William R. Beegholz, j
> Requests.
m Elisha Ruckman. I

Defendants’s Counsel requests the Court to charge the

Jury as follows :
w

1. That the first alleged employment, by the defendant,
of the plaintiff to sell defendant’s lands for ordinary com-
missions, (which are said to be two and one half per cent.)
according to the plaintiff's own evidence, was waived and
abandoned when the alleged agreement to pay double com-
missions was made, and no recovery can legally be had on
any alleged employment made prior to the making of the
alleged agreement to pay double commissions.

30 2. If the Jury are not satisfied that the defendant
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agreed to pay the plaintiff a commission of five per cent.,
and are satisfied that the plaintiff has so alleged and at-
tempted to prove for the purpose of misleading the Jury,
and imposing upon and defrauding the defendant, then the
Jury may and should render the verdict for the defendant.

3. That no verdict can be rendered in favor of the
plaintiff upon the first count in the declaration without
satisfactory proof that the plaintiff effected a sale as well
asintroduced a purchaser. That there his been no evi-
dence given in this case, sufficient to sustain a finding that
the plaintiff effected a sale to King, and that, theréfore,
there can be no finding in favor of the plaintiff on that
count.

4. That the alleged agreement to pay two and one half per
cent, commission having been abandoned, and the special
agreement set out in the first count of the declaration, not be-
ingproved ; if the defendant employed the plaintiff to merely
introduce a customer, there was no amount or rate of com-
pensation agreed upon between the parties, and for what-
ever services the plaintiff may have actually rendered to
the defendant after thg first agreement was abandoned ;
in finding and introducing a purchaser, he can only recover
a reasonable compensation for the time consumed and
labor actually bestowed in finding a purchaser and making
the introduction.

5. That as according to the plaintiff’s evidence in this
trial he was not a real estate broker, and did not hold him-
self out to the world as such, and had not previously acted
as such, there,can be no implication that the defendant
was to pay, or the plaintiff to receive the commissions
usually charged by those who are engaged in, and carry-
ing on the business of land brokers, for introducing pur-
chasers and such, commissions cannot reasonably or justly
he awarded to the plaintiff.

fi. If the plaintiff was employed by the defendant as his
agent to sell the land, for the sale of which he claims com-
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missions, the plaintiffhad no right to purchase, or to be one
of the purchasers of that land, without the consent of the
defendant, given after being informed that the plaintiff was
one of the buyers, and if the plaintiff was interested in the
purchase without Ruckmau’s consent, when King made
the contract that he, the plaintiff, should at the same time
be a buyer and the selling agent also, the plaintiff cannot
recover in this action.

7. That the plaintiff’s claim in this suit in form and in
substance is a claim for unliquidated damages, dependant
upon the number of acres Ruckman might be able to con-
vey by good title, as the number of acres he could so con-
vey was not ascertained, and as the plaintiff made no effort
wdth nor offer to the defendant to ascertain or settle upon
the number of acres he could convey by good title before
the commencement of this suit, if entitled to recover any-
thing, he is- not entitled to ue allowed any intesest for the
time prior to the commencement of this suit.

8. That the remarks of the plaintiff to the defendant,
is it not about time to pay my commission for selling this
“ land,” made May 12th, 1869, was not an offer to ascer-
tain or agree upon the amount of his alleged commissions,

«

nor can it be regarded as such a demand of payment as in
this case can entitle the plaintiff to be allowed any interest
for any time prior to the commencement of this suit, nor
for any time prior to the ascertainment of the number of
acres defendant could convey by good title.
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CHARGE.

Gentlemen of the Jury : As you are already aware the
present action is brought to recover the amount of commis-
sions which William R. Bergholz alleges is due to him
from Elisha Ruckmaii on account of services rendered to
Rackman in effecting the sale of a certain tract or tracts of
land. The insistaient of the plaintiff is that he was em-
ployed by the defendant to sell a quantity of land of about
1,800 acres, and that, in pursuance of that employment, he
did Certain things which caused the execution of an agree-
ment between Ruekman and one King, by which agree-
ment Rucktnan contracted to sell the said land or part of
the s nie to King f > the price of $275 per aere.

The first question whirh I will submit for your determin-
ation is this: Was there an employment of Bergholz by
Ruekman to sell this.property, or any portion of it. The
evidence upon this point is conflicting, the plaintiff testify-
ing to the contract of employment and its terms, and the
defendant denying the existence of any such employment.
The testimony of the plaintiff is. that he, the defendant, fol-
lowed him out of thé office, 20 Nassau street, arid spoke to
him the plaintiff, about the sale of this property, and the
plaintiff said, “ If you pay me a commission I will make
“ some effort that the defendant said, “ All right—go on
“—but that something must be donesoo6n.” Then follows
the introduction of Muir, and the conversation on the
stairs, in which the plaintiff says that Ruekman said he
would not pay commissions to but one person. This is the
first conversation between thé parties concerning any em-
ployment. Afterwards follows the conversation after Berg-
bolz had expressed doubts as to Muir taking the property,
and it is upon this conversation that the plaintiff relies to
establish the special employment upon which the plaintiff
declaresin the first count of his declaration, and which has
been the principal feature of the plaintiff’s case. Bergholz

10
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says that the Conversation was substantially this : that if 40



he, Bergholz, would find a purchaser for this tract of land
at the rate of $250 or $275 an acre, the defendant would
pay the plaintiff double eommis-ions, or five per cent.
Then Bergholz soys, “1 asked what he would give me or
“ pay me if I could find a purchaser for $275 per acre,” and
Ruckman replied that if I could find such a man “ bring
“ him on—fetch on your man—Ilet me see him,” or some-
thing to that, effect, and I said then, no, Mr. Ruckman, I
won’t do that, I want to know precisely what I am to have,
20 if you will double my commissions, pay me five per cent., I
will find a purchaser at the rate of $250 or $275 an acre,
and Ruckman said, “ All rieht—go on.” Now, gentlemen,
this conversation is the basis of the alleged special contract
of employment for the sale of this land, and the defendant
denies that employment as set out by Bergholz entirely,
and the existence of any such contract is entirely a ques-
tion for you.- You ma t look at the testimony and make
up y ,ur minds whether there was really any such contract
for employment, on the terms stated iu that conversation,
20 and if you conclude that there was such a contract entered
into between the parties, then the next question is, did
Bergholz perform the contract, did he do that which en-
titled him to the five per cent. You recollect that on May
12th, 1868, an agreement was entered into between. Ruck-
man and Kyig, for the sale of land therein mentioned as
amounting to about 2,000 acres. A portion of that tract,
at least, was the same land which Bergholz insists he was
employed to sell, and, therefore, the question arises, did
Bergholz procure the purchaser for the sale from Ruckman
30 to King. It is not necessary, gentlemen, that he should
actually have made the agreement for that sale, or have
been present when the agreement was executed ; if you be-
lieve that he was the procuring cause of the sale, it is suf-
ficient. If in the performance of that agency he brought
the parties together to negotiate, or caused them to come
together to negotiate, and such negotiations resulted in a
sale, it is sufficient. Again, if you find that Bergholz was
the procuring cause of such sale from Ruckman to King,
acting as Ruckman’s agent, under such special agreemen
40 to pay five per cent, on the amount of said sale for effec
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ing it, the plaintiff would be entitled to recover that per
cent, upon the amount of said sale at the rate of $275 per
acre.

All this, gentlemen, is subject to another matter which
may prevent a recovery, to which I will hereafter allude.
The amount, therefore,.having found the special agree-
ment and sale, will depend upon the number of acres of
land, which Bergholz was employed to sell, contained in
the tract which Buckman did sell to King; The area of
that tract i1s left in a great deal of uncertainty. The con-
tract between Buckman and King, made on May 12th,
mentions about 2,000 acres. The conveyance made by
Euckman to King is for 1,358 acres. This last number of
acres is not conclusive of the number of acres in the con-
tract to sell, for it does not appear that all the land agreed
by Ruckman to be sold to King, was actually conveyed; by
Euckman to King. You must make up your minds
from the statements of the parties, the propor-
tion of the land which was included in both the
contract of Bergholz to procure a sale, and the
agreement of Buckman to sell to King ; that is, the amount
of land which was contained in both of these contracts;
the contract by which Bergholz was employed to sell, and
also in the contract by which Buckman agreed to sell to
King. Having found the number of acres, to the best of
your ability, and having found the special contract to sell,
and that the sale was procured by Bergholz, your compu-
tation of the damages is simple. All this, gentlemen, is
upon the assumption that you have found the special con-
tract, and the performance by the plaintiff of the special
contract to procure a purchaser for all or part of the prop-
erty conveyed to King. Now, if you find that there was
no employment at all of Bergholz by Buckman to effect a
sale of this property, that ends the case, the plaintiff can-
not recover ; but if you find that there was no special
agreement to sell for 250 or $275 per acre at five per cent,
commission, but you believe that there was an employ-
ment upon terms different from the special contract to sell
this property, and that Bergholz did sell or cause to be
sold the said property, then the plaintiffis entitled to re-

Yo

20

30



254

eover ; but the measure of compensation, however, will be
different. If the employment was to sell for a' different
rate of computation, then you must conform your verdict
to such rate, and if you find a general employment to sell
this property, with no rate of compensation mentioned,
then you will find the amount which, the labor and services
of Bergholz in causing and procuring a sale were reasona-
bly worth. In estimating the value of such labor and
seivices, you must not consider Bergholz a professional

10 broker. The employment of Bergholz by Kuckman, under

these circumstances; would raise no implied promise to pay
aUy ordinary rate of commissions. You are, therefore, not
to take the ordinary, rate of commissions payable to
brokers, as conclusive of the amount plaintiff would be en-
titled to ; but that rate may be considered with other evi-
dence and circumstances in making up your verdict of the
value the actual value of such labor and services of the

f plaintiff, considering him as an ordinary agent.

20

30

40

,YoU will perceive, therefore, that you must first find an
employment, if you do not find that the case ends. If you
do find sue i.an employment you should find the nature of
it, whether for five per cent., or any other rate, or with the
mention df ho particular rate.

Secondly, you should find that Bergholz caused the sale
of the land, or a part of the land which he was employed to
sell. Now, gentlemen, if you should find these two things*
that there was an employment, and in pursuance of that
employment Bergholz procured the sale* still, it may not
be necessary for you to consider the number of acres, or
other matters necessary to fix the damages in this case.
The defendant insists that even ifit is true that there was
such an employment to Sell and he did procure the sale*
jet, fie cannot recover in this action, because at the time
of the said sale or agreement for sale, he was interested in
the transaction as a part purchaser, without notice to Buck-
man of the fact of his interest as such part purchaser at
that time. The law is that an agent cannot become the
buyer at a sale made for his principal, unless he is known
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to his principal at that time to be a purchaser. The law
requires a man to put off the character of an agent when
he assumes that of a principal. I charge you that if you
believe that Bergholz was on the 12th of May, 1868, in*

interest with King as a purchaser, with no notice of -

such interest given at the time to Ruckman, then
you must find for the defendant. The defendant must
convince you, however, from all the testimony and
circumstances, of the existence of such interest and want
of knowledge, but if you are convinced, it is a complete de-
fence to the action. And now, gentlemen, if you pass
through all these stages of the suit, if you find an employ-
ment and sale, and the defendant lias not established the
fact of interest in the plaintiff as purchaser, you will find
for the plaintiff, according to the instructions,” I have al-
ready attempted to give, and you will compute interest
upon that sum from the 12th of May, 1868, up to the first
of June, the day of the meeting of our Supreme Court.
But if you find that there was no employment and no pro-
curement of this sale, or, if you find that he was actually
interested at that time, as I have already stated, you must
find for the defendant.

As to the written requests of the defendant’s counsel the
Court declines to charge further than is already charged.

Defendant’s counsel excepts to the refusal of the Court
to charge as requested, and prays that his exception may
be sealed, and it is sealed accordingly.

ALFRED REED,

Jus. Sup. Ct.
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Defendant’s counsel excepts to so much of the charge as
is contrary to the requests made by the defendant, and

prays that his exception may be sealed, and it is sealed
accordingly.

ALFRED REED,
[ 3
Jus. Sup. Ct.



New dJersey Court of Errors and Appeals.

10
Elisha Ruckman.
vs. In Error.
William R. Bergholz,
20

Afterwards, that is to say, on the twenty-ninth day of
June, in the year of our Lord eighteen hundred and seven-
ty-five, before the Judges of the Court of Errors and Ap-
peals, in the last resort in all causes, conies the said Elisha
Ruckman, by Jacob Vanatta, his attorney, and says that
in the record and proceedings aforesaid, and in the giving
of the judgment aforesaid, there is manifest error in this,
to wit: That by the record and proceedings aforesaid, it 30
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appears that judgment was rendered in favor of the said
William R. Bergholz, and against the said Elisha Ruck”
man, when by the law of the laud, the said verdict and
judgment should have been rendered in favor of the said
Elisha Ruckman and against the said William R. Bergholz.

2. There is also manifest error in this, to wit: That by

the bills of exception, sealed at the trial of said action, it

10 appeared by the testimony of the said William R. Berg-
holz, then and there given, that he had before the said
trial, sold and assigned his interest in the lands and in the
contract for the sale of lands by said Elisha Ruckman to
one King, mentioned in the said declarationj whereupon
the said William R. Bergholz, while giving his testimony
at said trial as a witness therein, in his cross-examination
for the said Elisha Ruckman, was asked, on the part of
said Ruckman, for how much he sold his interest in said
land and said contract, which question, on objection made

2Q thereto for the said William R. Bergholz, was overruled,
dis-allowed, and not permitted to be answered by the Jus-
tice of the Supreme Court, before whom the said trial was
had; whereas, by tlje law of the land, the said question
should not have been overruled or dis-alloWed, but should
have been permitted to be answered, therefore in that there
is manifest error.

3. There is also manifest error in this, to wit: That it
30 aPPears by the said Bills of Exception, that on the trial of
this case, the said Elisha Ruckman, when said Bergholz
was being examined as a witness in said case on said trial,
without objection, proved by said Bergholz, that he, said
Bergholz, had testified on a previous trial that he, said
Bergholz, had sold and assigned his interest in said lands,
and in said contract, and had received therefor the sum of
twenty thousand dollars, and thereupon, after said testimo-
ny, and other testimony following it had been given, the
said William R. Bergholz, by his counsel, moved the said
Justice to overrule the said testimony as to the price or
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amount said Bergholz had received for his said interest,
which motion was granted by the said Justice, and said
testimony was overruled and excluded, when by law it
should not have been excluded, and in that there is mani-
fest error.

4, There is also manifest error in this, to wit: That on
the said trial, and when the said William B. Bergholz was
being examined as a wituess therein, for the purpose of 10
showing his credit and credibility as a witness in said
cause, said Buckman proposed to put certain questions to
said Bergholz, as to whether or not he had given certain
testimony as a witness in a certain Court, in the city and
State of New York, as to his having procured from Con-
gress, legislation granting the right of way for a certain
railroad referred to in said trial, through lands of the
United States at West Point, New York, by bestowing, or
giving railroad bonds to Members of Congress, said ques-
tions were by the said Justice prohibited, and the evidence 20
ntended to be elicited thereby was excluded, whereas by the
law of the land said questions should have been allowed to

be put and the answers to them given, and in that there is
manifest «error.

5. There is also manifest error in this, to wit: That on
the trial of this case, when said Bergholz was being exam-
ined as a witness therein, the said Elisha Buckman offered
and read in evidence a certain Deed of Assignment, made BO
by the said William B. Bergholz, to one —------- Kaymond,
dated March 6th, 1871, and thereupon asked said Bergholz
this question :

“ Does this assignment which you have just heard read—

u does that express the true consideration therefor?” which
question being objected to by the counsel of said Bergholz,
was overruled by the said Justice and not allowed to be
answered ; whereas, by the law of the land, said question
was legal, relevant and material, and should have been
answered, and in that there is manifest error. 40
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6. There is also manifest error in this, to wit: That at
the trial of this case, the said Elisha Ruckman offered to
prove, that said Bergholz, on and prior to the 12th of May,
1868, professed to be and was engaged in the business of a
real estate broker, and that for that, or on that account, he
had never paid any taxes to the United States Govern-
ment, nor had he received any license, as required by the
laws of the United States, for carrying on that business,
which evidence the said Justice overruled and refused to

10 deceive ; whereas, by the law of the land, the said evidence
should have been received and admitted, and in that there
is manifest error.

7. There is also manifest error in this, to wit: That at
the said trial, after the said parties had, severally, put in
their evidence, and after each of them had rested his case,
the said Elisha Ruckman, by his counsel, before the said
Jury had retired to consider of their verdict, and before

26 the said Justice had delivered his charge to said Jury, re-
quested the said Justice to charge the said Jury, that the
first alleged employment by said Ruckman of said Berg-
holz, to sell said Ruckman’s lands for ordinary commis-
sions (which are said to be two and one-half per cent.), ac-
cording to the plaintiff’s own evidence, was waived and
abandoned when the alleged agreement to pay double
commissions was made, and that no recovery could legally
be had on any alleged employment made prior to the
making of the alleged agreement to pay double commis-

30 sions, but the said Justice declined and refused so to
charge; whereas, by the law of the land, he should have
charged so as aforesaid requested, and in that there is

manifest error.

8. There is also error in this to-wit: that at the said trial,
after the putting in of evidence had ceased, before the said Ju-
ry had retired to consider of their verdict, and before the said
Justice had charged the said Jury, the said Elisha Ruck-

jq man, by his counsel, requested the said Justice to charge
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said Jury that “ if the Jury were not satisfied that the said
“ Elisha Euckman agreed to pay the said William E. Berg-
“holz a commission of five per cent., and are satisfied that
“ said Bergholz had so alleged and attempted to prove, for
“ the purpose of misleading the Jury and imposing upon
“ and defrauding said Euckman, then the Jury might and
“ shouldrender the verdict for said Euckman,” which charge
the said Justice then and there declined and refused to
make,-whereas, by the law of the land, the said Justice
should have charged so as aforesaid last requested, and in 10
that there is manifest error.

9. There is also error in this, to wit : that at the said
trial, after the evidence of both parties was closed, before
the said Jury had retired to consider of their verdict, and
before thé said Justice had delivered his charge to said
Jury, the said Elisha Euckman, by his counsel, requested
the said Justice to charge the said Jury, that no verdict
could be rendered in favor of said Bergholz on the first 20
count in the declaration, without satisfactory proof that the
said Bergholz effected a sale as well as introduced a pur-
chaser. That there had been no evidence given in the
case sufficient to sustain a finding that said Bergholz had
effected a sale to King, and that, therefore, there could be
no finding in favor of the said Bergholz on that count;
but said Justice then and there declined to charge as, so
as last aforesaid requested, whereas, by the law of the
land, he should have so charged, and in that there is mani-
fest error. 30

10. There is error also in this, to wit : that at the said
trial, after the evidence of both parties was closed, before
the said Jury had retired to consider of their verdict, and
before they had been charged by the said Justice, the said
Elisha Euckman, by his counsel, requested the said Justice
to charge the said Jury that the alleged agreement to pay
two and one half per cent, commission having been aban-
doned, and the special agreement set out in the first count 40
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of the declaration not being proved, if said Ruckman em-
ployed said Bergholz to merely introduce a customer, there
was no amount or rate of compensation agreed upon be-
tween the parties, and for whatever services said Bergholz
may have actually rendered to said Ruckman after the
first agreement was abandoned, in finding and introducing
a purchaser, he could only recover a reasonable compensa-
tion for the time consumed and labor actually bestowed in
finding a purchaser and making the introduction ; and

10 that as, according to the evidence of said Bergholz in that
trial, he was not areal estate broker and did not hold him-
self out to the world as such, and had not previously
acted as such, there could be no implication that said
Ruckman was to pay or said Bergholz to receive the
commissions usually charged by those who are engaged in
and carrying on the business of land brokers, for intro-
ducing purchasers andi such, commissions can not rea-
sonably or justly be awardeddJ:o said Bergholz, but said
Justice refused to charge as so, as last, aforesaid, requested,

20 whereas, by the law of the land he ought so to have charged
and in that there is manifest error.

11. There is also error in this, to wit: that at the said
trial, after the evidence on both sides was closed, before
the said jury retired to consider ol their verdict, and before
the said jury had been charged by the said justice, the said
Elisha Ruckman, by his counsel, requested the said Jus-
tice to eharge the said jury that the claim of said Bergholz

30 in said suit, in form and in substance is a claim for unliqui-
dated damages, dependent upon the number of acres said
Ruckman might be able to convey by good title, as the
number of acres he could so convey was not ascertained,
and as said Bergholz made no effort with nor offer to said
Ruckman to ascertain ox settle upon the number of acres
he could convey by good title before the commencement of
this suit, if entitled to recover anything, he is not entitled
to be allowed any interest for the time prior to the com-
mencement of this suit, but the said Justice refused so to

40
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charge, whereas, by the law of the land, he Ought so to
have charged, and in that there is manifest error.

12. There is error also in this, to wit: that at the said

trial, after the evidence on both sides was closed, before
the said jury had retired to consider of their verdict, and
before the said Justice had delivered his charge to said
jury, the said Elisha Ruckman, by his counsel, requested
the said Justice to charge the said jury that the remark of
said Burgholz to said Ruckman—“1Is it not about
“time to pay my commissions for selling this
“land ?”—made May 12th, 1869, was not an offer
to ascertain or agree upon the amount of his al-
leged commissions, nor can it be regarded as such a de-
mand of payment, as in this case can entitle the said Berg-
holz to any interest for any time prior to the commence-
ment of this suit, nor for any time prior to the ascertain-
ment of the number of acres said Ruckman could convey
by good title, but the said Justice refused so to charge,
whereas, by the law of the land, he should so have charged,
and in that there is manifest error.

10

20

13. There is also error in this, to wit: that after, at the

said trial, the evidence on both sides had been closed, the
said Justice, in charging s.aid jury, said to them, in case
they should find in favor of said Bergholz, “ You will com-
“ pute interest upon that sum from the 12th of May, 1868,
h TP  the first cf June, the day of the meeting of our Su-

preme Court,” whereas, by the law of the land, the said

Justice should not have so charged, and in that there is
manifest error.

herefore, the said Elisha Ruckman prays that thejudg-
ment aforesaid for the errors aforesaid, and for the errors
appearing in the record and proceedings aforesaid, may be
reversed, annulled, and for nothing holden, and that the
said Elisha Ruckman may be restored to all things he has

30

40



lost on occasion of said judgment* and that the said Wil
liam B. Bergholz may rejoin to the said errors.
JACOB VANATTA,
Attorney of Plaintiffin Error.



New dJeirsey Court or Errors and Appeals.

Elisha Ruckman.

vs. Joinder in Error.

William R. Bergholz,

And hereupon, afterwards, to wit, on the day of [£]

1675, before the Court of Errors and Appeals,

comes thé said William R. Bergholz by Parker & KéaSbéy

his attorheys, and says that there is no error in the said

record or proceedings, or in thé giving of the judgment

aforesaid, Rnd he prays that theé said Court now heré, m”y

proceed to examine, as well the record and proceedings

aforesaid as the matters aforesaid above assigned for error,

and that the judgment aforesaid inforni aforesaid given,
may be in ail things affirmed.

PARKER & KEASBEY,
Attorneys of De/e'aant, in Error.
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