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(Filed J r ,~i. 7, 1926) 

BI LL OF COMPLAINT 

IN CHANCERY OF N:bJW JERSEY 
To the Honorable Edwin Robert Walker, Chancel -

lor of the State of New Jersey: 
The complainants, Abrahan1 A. Cohen and An-

nie Cohen, his wife, of the City of Paterson, in the 
County of Passaic, and State of New Jersey, re -
;:;pectfully show that: 

1. On June 18th, 1925, the defendant, Benjan1in 
Cohn, an unmarried man, was seized in fee simp le 
of all that certain lot, tract or parcel of lands and 
premises, situate, lying and being in the City of 
Paterson aforesaid, and described as follows: 

Beginning at a point on the northerly side 
of :Market Street, formerly Congress Street, 
at a distance of one hundred and one feet 
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and one half inch from the corner of Pros- , 
pect Street and runn in g thence ( 1) easterl-y 
along the line of Market Street twen ty-Si); j0 
feet and seven inches and thence ( 2) north-
erly at a right ang le with Market Street 
one hundred and twe lve feet and six inches; 
thence (3) westerly, parallel with :Market 
Street, twenty-six feet and seven inches, 
and thence ( 4) southerly, one hundred and 
twelve feet, and six inches to the place of 
beginning. 

Bejng known as No. 95 Market Street, . 
Paterson, New Jersey . 30 

2. On the date last 1nentioned, compla inants 
entered into a certain agreement, in writing, with 
the said defendant, whereby the defendant agreecl 
to ,•onvey the said lands and premises by deed of 
,Ya1Tanty, on or before January 2nd, 1926, to th e 
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said complainants, in consideration of the pay-
1nent by then1 of the sum of Fortv-five thousand 
dollars ($45,000.00) and the said con1plainants 
agreed to pay to defendant, the said purchase price 
of Forty-five thousand dollars ($45,000.00) by the 
payment of Two thousand dollars ($2,000.00) at 
the execution of said agreen1-ent, and the balan ce 
of the purcha8e price to be paid upon the dBlivery 
of said deed in the following manner: Fourt een 
tfiowmnd dollars ($14,000.00) in cash; by the exe-
cution by the said complainants to the defendant , 
~f an assignn1ent of a bond and mortgage, a first 
hen upon premises known as No. 174 Jack son 
Stred, Passaic, New Jersey, for the sun1 of Fi ve 
thousand dollars ($5,000.00), and by the executi on 
by the said complainants of an assignment of a 
bo1Jd and mortgage for Four thousand dolla r:-; 
($4,000.00) to the defendant, which mortgage is a 
lien on premises known as Nos. 61 to 63 Jack son 
Street, Paterson, New Jen;ey; thB said complain -
an Ls agreed also to execute a collateral bond in 
favm· of the defendant, conditioned for the pay-
ment of the "Rum of ine thousand dollar s 
($9,000.00) the tota l of the above two mortgage s; 
by a purchase money bond and mortgage for 
Twenty thou~and dollars ($20,000.00) to run for a 
period of one year., ·with intere~t at six per cent 
per annun1, payable semi-annually, executed by th e 
complainanfa to the defendant. The said deed to 
be delivered and recei, ed at No. 95 :Market Street, 
Pat0rson, Ne~v ,1Prsey, hetween the hours of eleven 
jn the forenoon an<l three, in the afternoon, on th e 
said 2nd day of January, 1926. The said agree -
rneni : having been finit dnly acknowledged, was on 
the 20th day of .July, 1925, recorded in the Regis-
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ter'" Office of Passaic County, in Book D-32 of 
DePd~ fo1· said County, on page 283. A true copy 
of ~aid written agreement is hereto annexed and 
rn1::HIP par t hereof. 

:L rrhe said complainants paid to defendant, 
th~ ~aid sum of Two thousand dollars ($2,000.00) 
at the tiri1e of the execution and delivery of said 
agn'f'ment. 

+. On the said 2nd day of January, 1926, at the 
hour of eleven o'clock in the forenoon and again 
at 0-1e hour of twelve-thirty in the afternoon and 
agajn at the hour of three o'clock in the afternoon, 
complainants duly attended at No. 95 Market 
Ht., Pa terson, New Jersey, with the assignments 
du]>, executed of the mortgages above referred to 
and collateral bond accompanying the same, and 
also with a purchase money bond and mortgage in 
the sum of Twenty thousand dollars ($20,000.00) 
exPcuted by complainants to defendant, to run for 
one year with interest at six per cent per annum 
as above referre<l to and also with the sum of 
Fourtee n thousand dollars ($14,000.00) f01· th e 
purp m,e of paying the defen<l.ant the consideration 
mentioned in said contract and obtain the delivery 
of ~aid deed; but the said Benjamin Cohn did not 
appear at said tin1es and place. 

:5. Complainants have always been ready and 
,vjlling and now tender themselves ready and will -
ing to perform their part of the said agreem ent, 
and, on being tendered a deed to the said premises 
are r eady and willing to pay the purchase price for 
sai<l property, according to the terms of sai<i 
agrre ment. 

Complainants are without adequate remedy in 
the rourb; of law, an<l. therefore pray: 
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1. That Benjamin Cohn, who is the defen dant 
to this suit, may answer this bill of con1plain t and 
eaeh stateri1ent therein made. 

2. That the said Benjamin Cohn n1ay be com-
pelled by the decree of thi8 court specificall y to 
per:fonn the said agreement with complaina nts, 
anc to deliver to complainants a deed for the said 
pr0p erty as in and by said agreement provi ded, 
upon payment of the consideration therein set 
forth. 

3. That the sajd Benjamin Cohn be restrain ed 
from transferring the title to or selling the said 
premises to any one except these complainant s. 

-1. That a writ of subpoena niay issue, corn-
1nanding this defendant to answer this bill of com-
plaint and to abide by such decree as this court 
1nay 1nake in the pren1ises. 

l1Jchvard :B7 • Merrey, 
Solicitor for and of Counsel 

with Complainan t:;;. 

This Agreement 
:Made the Eight eenth day of June, in the year of 

our Lonl One Thousand -Njne I-Iundred and twen -
ty-five. 

Betwe en Benjamin Cohn, of the City of Pat er-
son, jn the County of Passaic, and State of N ew 
.Jersey, party of the First Part .; 

And Abraham A. Cohen and Annie Cohen, hi s 
wif-2, of the City of Paterson, in the County of Pa:--
safr, and State of New Jersey, party of the Seron d 
Part: 

"\Vitnesf-;eth, That the said party of the first pa r t , 
for and in consideration of the sum of Forty-five 
thon~and ($45,000.) dollars to be paid and satis-
fied as hereinafter mentioned, and also in consi-
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derat ion of the covenant and agr ee1nents he re ina f-
ter ~nentioned, made and entered into by the sai d 
pa1 ty of the second part , doth agre e to and with 
the "aid party of th e second part , that he , th e sa id 
pm ty of th e firs t par t , will well and sufficiently 
eo1wey to the said par ty of the second par t, th eir 
J1ei t':::. and ass igns, by Deed of Wa rranty free fro m 
all encumbrance on or befor e th e Second day of 
,J annar y, 1926, next ensuing the date her eof, aJl 
iiw l0t, tract, or parcel, of land and pr emises, here -
inafte r par ticularl y describ ed, situate, lyin g and 
being in the Cit y of Pa terso n, jn th e County of 
Pas ~aic, and St at e of New J er sey . 

Beginning at a point on the nor ther ly sid e of 
~Ia rket Stree t , form er ly Congress Sh eet, at a di s-
tam:c of one hun dr ed and one fee t and one ha lf 
inch from the corn er of P ros pect Str eet and run -
ninf-; the nce ( 1) easter ly along the line of :Market 
Ntreet, hven ty-six fee t an d seven in ch es and 
thenl'e (2) nor ther ly at a ri ght an gle wit h l\{ark et 
NtrH)t one hundre d and h ;velve feet and six inches ; 
ilwnr e (3) weste r ly, par alle l with Market Stree t , 
t w(•nt ~'-six feet and seven jnche:::;, and thence ( 4) 
~outl1erly, one hund re d and twel ve feet, and six 
inrli"~ to the place of beg inning . Being kn own as 
X o. D:5 ~Ia rket St reet , P aters on, New .Jer sey . 

It is un<len:tood by an d between the par ties to 
i.l1~~e pref-lent s, th at the par ty of th e fir st pa rt 
agree:-; to sel l and convey the said lan d and pre m-
ise.,, subj ect t o a writte n lease, ext ending for a 
1wrio<l oi thr ee year ;:-;, commencing December 1st , 
I ~):2;), which lessee is n ow in possess ion of the store 
floot and is nsed exclus ively for rnnli nery busi ness . 

The r enta l of the sai d store is as follows : Tw en-
1,v-fouT hund red dollai:s ($2400.) per ann um, pay-
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able $200. each an d ever y fir st day of the n1onth 
for a period of two years, cornnrnncing De cernbe; 
1st. 1925, and the sum of Twenty-sev en hu nd red 
($2700 .) doll ars per annum , to be paid in th e sarne 
mann er, at the rate of Two hundred Twent y-fr'i'e 
($22~.) per 1nonth, for tl1e thi r d and la st year. 

It 1s clearl y underRtood and a 0 -reed upon bv arnl 
b b ' • etw een the s-eller and pu rc ha sers, that th e above 
rner.tion ed lease can not be assign ed, tr an sferr ed 
or ~ublet, without the written consent i)f tl, 8 p t<'-
''E.:nt own e1 or hjs assjgn s. 

And th e ~aid Abraham Coh en and Anni e hjs 
wi f•.~, <lo for themselv es, their heir s, executo rs' and 
adniini str .at o~_s, ,doth cov enan t, promise and agr er 
to , and with th e said pa r t y of th e fir st p art , his 
hein, exerutors, admini st rator s and as sian s tha t 

0 ' th ey . th e said party of th e second par t, ·will pay 
an<l ~ati sfy, or cam-;e to he paid and satisfi ed , unt o 
th e ~aid part y of the fir st part , th e sa id sum of 
B1or t_v-five th ousa nd dollar s as an d for th e pur-
c]1u,e mon ey of the for eg oin g desc rib ed land an d 
pr eiuiser:-;, jn th e followin g mann er , tha t is t o say : 
T~e sum of Tvi-o Thou sand Doll ars , upon signing 
tlu,-; a gre ement, th e rec eipt wh ere of is h ere by ac-
knowl edge d. Up on delive ry of th e war r ant y dee<l, 
t~ e followin g pay ment s wi] l be ma de by th e par-
h e~ of th e Recond part to th e par ty of th e firs t 
par t : Th e parti eR of th e second part will assign 
to th e par ty of th e :first part a bond and mor tgage, 
·whi ch th ey no-w h old . and wbirh is a :first li en up-
on pr emis es known as No . 174 Jack son Str eet, 
Pm, :;:aic, New J er sey, a.nd whi ch mor tg age becornef,, 
du r and payabl e ab out eigh tee n month s fr om the 
dat 0 of thi R ag reement. Al so a bond and mort-
ga ge for Four thou sand <lolJan ;, now held by th P 
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part ies of the second part an d whi ch bond and 
mortgage is a lien on pr emises kno wn as Nos. 61-
6~3 ,f acks on St r eet, P aterso n , New J ersey, matu r-
ing th ree year s from date of this contr act, to be 
assigned to th e pa rty of the :fir st part, together 
·with a bond executed by the pa r ties of the second 
pa1 t, cond itiona l for the pay men t of the sa id sun 1 
of .Nine thousa nd dollars ($9000 .) the to t al of the 
aboYe two mortgages, and Four teen th ousa nd dol-
lar ., by cash , and a pu r chase 1110ney bond an d 
mortgage for a per iod of one year, t oget her with 
G% per annum interest, payable semi-annu ally 
which bond and mor t gage will be executed and 
deliver ed wh en wa r ra nty deed to the above pr em-
ise~, is given by the par ty of the :first n1aki ng a to -
tal of Fo rty -five thousand ($45,000.) dolla rs , the 
pu1chase for the for egoing land and pre mises, as 
aforesaid . All interest, t axe s, wat er t ax es, insur -
anc•p and r ents ,:vjll be app oTtioned as of da y of 
tak ing tit le. 

.\ nd it is fur ther Agree d, by the parti es to thes e 
pr,~:-;t"'nts, that the said par ty of th e second part, 
the1 r he ir s and assign s, may en ter in to and upon 
the ~aid land and pr emises on the 2nd day of Jan-
mny next ensmng the dat e here of, ad from then ce 
tak" the rents, issu es and p1·ofits to them and their 
use. 

... \u d it is fur theT Ag reed, by the par t ies hereto, 
that the said Deed of Wa r r anty sha ll be deliver ed 
and receive d at 95 1\!Iarket Str eet, P ate rso n , New 
,J en,cy betw een the hou r s of eleven in th e for enoon 
antt th ree o' clock in th e af te rno on on the said sec-
ond day of Januar y next ensui ng the da te hereof . 

"\n d for th e per fon nan ce of all and sin gular the 
eovenants and agr eements afor esaid , the sai d 
partie r-.; do hjnd th enu,elve~ and th eiT re spe ctJve 
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hefr.-;, executons and administrators; and they 
hereby agree to pay upon failure to perform the 
~ame, the sum of Five hundred dollars whjch they 
hereby :fix and settle m, liquidated damages the re-
for. 

ln Witnes s Whereof, the said parties have here-
unto interchangeab]y set their hands and seal s the 
day and year :first above mentioned. 

Benjamin Cohn 
Abraham A . Cohen 
Anni e Cohen 

Signed, Sealed and Delivered 
in the pre sence of 

Anthon y De11 Vennery. 

Stnte of N evv Jersey, } 
C t f' p . ss. o un y o assa1c, · 

Be it Rernen1b ere d, That on ·this Eighteenth day 
of ,rune, in the year of our Lord One Thousa nd - ' N1n 2 Hundred and twenty-five, before me, the sub-
scnher per sonally appeared Benjamin Cohn, who 
1 am ::-;atisfi.ed, is th e Grantor in the within A oTee-

t:) 

1ne:nt nained; and I, having firs t made known to 
hirn the contents theTeof, he did acknowledge th at 
he signe <l, sealed and deliv ered th e Harne as hi s 
volu~tary act and deed, fo1· the u ses and purp oses 
the1·e1n expr essed : 

Anthony Dell Vennery, 
Notary Publi c of N. J. 

Received in th e R egist er' s Office of the Count y 
of Passair, N. l., on the 20th day of July A. D. 
1925 at 8 :00 o 'clock in th e forenoon and record ed 
in Book D-32 of Deeds for sajd Count y on pa o·e 

• ' El 283 &c. 
John R. Morris, 

Register 

9 
Answer 

(File d February 3, 1926) 
IN CHANCER Y OF NEW JERSEY 

Be1·ween 
Abi·aham A . Cohen and An -

nie Cohen, 
Compla inant s, 

and 
Benjami n Cohn, 

Defenda nt . 

ANSWER 

On Bi 1l, Etc . 

Defenda nt, Benjan1in Cohn , answering the bill 
of <'Omplaint, says that: 

l. Paragraph 1 is admitted. 
2. Defendant admits only so much of p ara -

grap h 2 as a1leges that on J une 18th, 1925, defend -
ant and cornplajna nt s sign ed an instrun1ent jn 
writi ng, a copy of wh ich is ann exed to compla in-
ant :.:.' bjll. 

rr1~e tacts are that at that t in1e, defendant's 
:--tev-daughter, Gusie La sky, and I rvi n g R. Lask y, 
her husban d, occupied the store room in the pr em-
ise~ <lesC'rib ed in romp lain ants ' bill, under a lease 
theretof ore exec ut ed by defendant as lessor and 
hy said Gusie and Irving R. La sky, as lessees, the 
tPrm 1Yhe1~eof ru ns to December J, 1928. Before 
that t ime said Gus ie had ofte n exp resse d hope to 
<iefondant that if he should conve y said premises 
in his lifet ime, he wou ld sell same to her and her 
~aid husba nd, and that if he continued to own the 
~a1•1e, he wou ld cont inu e to lease said store room 
to {½em as long as th ey desi red to occupy it. On 
~ni<l ,Jnne 18, 1925, defenda nt was unhapp ily 
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eshanged from ·his sai.d step-daughter, notwi th-
standing the affection he bore her and notwi th-
standing also that he deplored said estrangemen t. 
Detcndant was tnen unwilling to do anything 
which rnight cause said estrangement to become 
pe.rmanent. All of the facts stated in this pa ra-
graph, con1plainants well knew. As well on said 
J uue 18., 1925, as theretofore, complainants and 
defendant mutually agreed that said instrumen t 
in ·writing so signed by then1 on said date would 
haYe no legal life 0r any force or effect unless and 
untjl said Gusie Lasky should give her assent 
thereto. It was further agreed that complainant s 
sh()uld undertake to obtain such assent frorn her, 
and in or about the n1onth of Sept.,. 1925, com-
plainants did undertake to obtain her assent to 
said jnstrun1ent; but she then refused and has 
evff:.' since refused to assent thereto. By virtue of 
the [ibove stated facts, said instrument in writin g 
is and always has been inoperativ e and of no obli-
gatory effect ejth er upon complainants or defend-
ant. 

3. Paragraph 3 is admitted; but defendant says 
that on numerous occasions subseque nt to the 
1nonth of September, 1925, defendant has offered 
to repay said sum to con1plainants, and that they 
hay,~ wrongfully refused to accept same. 

-1. Paragraph 4 is adn1itted. 
M. Metz Cohn, . 

Soljc itor for and of Counsel 
with Defendant. 

11 
Reply 

IN CHANCERY OF NEW JERSEY 

Between, 
Abraham A. Cohen and Annie 

Cohen, 
Complainants. 

and 
Benjamin Cohn, 

Defendant. 

REPLY 

On Bill, &c. 

Tbe complainants, by way of reply to the An-
~\V(-\Y filed in this cause, say : . 

( 1) They deny the allegations contained in 
parag raph 2. 

Edward F. Merrey, 
Solicjtor of Complainants. 
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IN CI-IANCERY OF NEW ,JERSEY 

Between 
Ab1·ahan1 A. Cohen and Annie 

Cohen, 
Comp lainants, 

and 
Beuj'an1in Cohn, 

Defendant. 

On Bill, &c. 

ORDER OF REFERENCE 

This matt er being opened to the Court by E d-
\va1·d ·F. J\fe-rrey, Solicitor of the complainant, an d 
upon consent of M .. Metz Cohn, Solicitor of de-
fendant, _ 

It if-i, on this 2nd day of :March, Nineteen hun -
dre<l and twenty-six Ordered, that the above cau se 
he referTed to the ]-f onorable V. M. Lewis, one of 
the Vjce-Chancellors, of this Court, to hear th e 
saE1e for the Chance llor, and report thereon to 
hirn, and, adv jse wl1at order or decree shou ld he 
rnade thereon. 

E. R. \Valker , C. 
T do hereby con~eni, to the making of the abov e 

ordt ,r. 
Rdward F. Merrey, 

Solicitor of Cornplajnant. 
J\f. J\1etz Cohn, 

A True Copy, 
Thomas Barber, 

Clerk. 

Solicitor of Defendan t. 

13 
Anthony Dell V ennery-direct 

IN CHANCERY OF NEW JERSEY 

Between 
Abraham .A. Cohen and Annie 

Cohen, 
Complainants, 

and 
Ber!.jauiin Cohn, 

Def endant. 

TESTIMONY 

On Bill, &c. 

Paterson, N. J., June 17th, 1926. 
Before : 

Hon. Vivian lvI. Lewis, Vice Chancellor. 
Appeara nces: 

.B;dward F. lVIerrey, Esq., 
Solicitor for the Complainants; 

Morris :Metz Cohn, Esq., and 
Hon. "\Vood McI{ee, 

Solicitors for the Defendant. 

...--\Nr:L1HONY DELL VENNERY, a witness pro-
duce<l on behalf of the Complainants, being first 
duly sworn arcordjng to law, testified as follows: 

l)i 1·e<·t 1-Dxainination by Mr. J\!Ierrey: 
Q. 1 show you this paper and ask you if that 

i:-; ~·om· signature~ A. Yes, sir. 
Q. "\Vere you present, and did you see Benja-

min Cohn _, Abraba1n A. Cohen and Annie Cohen 
~igE that pap er '? .. ..--\... Yes, sir. 

Q. And that is your signature - you signed 
th0re A. Yes, ~ir. 
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Q. _,_.\nd at that time you were a Notary Public 
of tbe State of New Jersey'? A. Yes, sir. 

Q. And you put your signature and seal on 
there at the time? A. Yes, sir. 

Q. You know l\ifr. Abrahan1 A. Cohen? A. Yes, 
f-:1]', 

Q. 
Q. 
Q. 

SU. 

Q. 
Hirn 

And Annie Cohen '? A. Yes, sir. 
And :Mr. Benjamin Cohn °? A. Yes, sir. 
And they all signed at that time~ A. Yes, 

And ,vho were all there at the timef A. 
and his wife and Benjamin Cohn. 

'Ehe CouTt-~l1heTe is no dispute about 
that. ,iVhy don't you offer it in evidence ? 

Contract offered and received in evidenc e 
and the same is marked Exhibit C-1 on be-

' half of the . Complainants. 
Mr. J\£errey-Tl1at is all. 

(No Crof,::-; Examination.) 

It is admitted on the record that Mr. Cohn 
instructed counsel for the complainants tha t 
he <lid not intend to go through with th e 
deal, an<l that that inforn1ation was given 
about four days before the expfration of th e 
time limited in the contract. 

Tt js further a<lrnitted that on the second 
day of .January, 1926, the con1plainant ap-
peared at the place mentioned in the con-
tract, that is, 95 1'1arket Street, Paterson, 
NEnY .Jersey, at eleven o'clock in the fore-
noon, ready and willing to go on with the 

· terms of the contract. 

16 
Benja,nin Cohn-direct 

Mr. Mcl{ee-We only know ; that from 
hearsay. 

:Mr. ~1errey-And at 12:30 and 3 o'clock, 
and at that time with the necessary cash, 
and ,vith the mo~'tgages referred to in the 
contract and with the collateral bond as re-

' quired, and that the defendant did not ap-
pea r , and nobody representing him was at 
the place specified, which was his office, 95 10 
l\[arket street. 

The Court-That is the case~ 
:Mr. :Merrey-Yes, Rir. 

Complainants Rest. 

BENJ .Ai\1IN COHN, the defendant in the above 
<~ntjtled cause beino· first duly sworn according to 

' b 
lm,: , tesfr fiecl as fo]]o,vs: 

ni~·prt 11.Jxamination by 1\/{r. :McKee: 

Q. i\11'. Cohn, where do you live 1 A. 95 Mar-
ket ;-;heet. 

Q. ..A.nd you are the owner of the property, 95 
":\lnrket street, is it '? A. Yes, sir. 

Q. And have been the owner of that how long ? 
.\; Since 1902. 

Q. Conducting what business there '? A. Mil-
l i11<->ry- Iadies' hats. • 

Q. lJp until what time ·? A. Up until 1919, I 
g'll( ' s::--. 

Q. ...\nd what became of the business at that 
tirne .-\. Isola it to a man by the nanw of Rosen-
ht>rg, l believe. 

30 
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Q. " 7ho occupies the property now 1 A. My 
daughter. 

Q. For how long 1 A. Since 1924. 
Q. In what line of business? A. Same bu si-

ne,::;s ; ladies' hats. 
Q. l\lfrs. Cohn, yom· wife, is she alive ~ A. She 

is dead. 
Q. When did she die 1 A . January 9th, 1925. 

to Q. Now, after her death-I withdraw tha t. 
1-fo,v many children have you, Mr. Cohn ? A. Five 
son~ and three <laughters. 

Q. After the death of your wife, did you ha ve 
any trouble with your children 1 A. I have. 

Q. "\fhat about 1 A. They came and dicta ted 
to rne what to do about n1y business, &c. I said: 
"You have no right to do that; you didn't mak e 
the money.'' 

Q. ,:Vhat Vi7as the outcome~ A. They kept on 
rio so i lll1C' h that I said I will dispose of all my prop er-

ty and turn the money over to c>haritable purpo ses 
and leave Paterson. · 

Q. Before the death of your wife, was th ere 
Pve1· a prollli se made to your daughter to buy the 
prop et ty 'f .A. l\tly wife and myself said she shoul d 
have the first opportunity to buy the property. 

Q. On June 1 Rt, 1925, ,vere you on speaking 
terrns with your rlaughter f A. No, sir; none of 
them. 

Q. Fio,v long have you known Mr. Abraham A. 
30 Cohen, thP complainant in this suit1 A. Over 

tw<·nty years. 
Q. What is hi:-; line of business? A .. Dry goods. 
Q. Where is his place of business 1 A. 97 Mar-

k Pt street; right next door to me. 
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Q. How long has he been there 1 A. Seven or 
eight years or more. 

Q. Been very friendly with hirr11 A. Very 
fric·ndly. 

Q. 1fember of the same synagogue1 A. Not 
the Pynagogue ; two lodges. 

Q. Did he talk to you about the trouble with 
)·01n- children in June, 1925 "? A. Yes , sir; almost 
PY':'r y day. 10 

Q. Do you know whether he talked to your 
ehi lJ ren 1:1bout your troublef A. That I couldn't 
~H)' . 

(l Did lie ever tell you that· he had talked to 
rou r childre n 1 A. He did. 

Q. \Vhat did he say about thern °? A. Express 
~ympathy; about raising up children and getting 
alo11g and ,vhen they gr.ow up they don't want to 
rceognize you but control their own affair s. 

Q. How long was that before the signing of 20 
thi~ eon tract in .June, 1925 "? A. It began in the 
111on1h of Marrh, until the signing of the contract. 

Q. \rhen wa~ the firs t suggestion made about 
)'Our ~el ling th1::, piece of pToperty to him, by hin d 
.\ . During the 1nonth of N[ay, 1925. 

(l \Vho made the sugges tion '? A. Nir . Cohen. 
lie :,aid: "Now, lVLr. Cohn, jf you intend to di spos e 
of your property, give me a chance; l am inter-
t>:--h.:d in this property right next door to mine", 
and 1 :-;aid: "All right", and he said : "I-fow much 30 
do you ,rant for it," and I ~aid: "].,orty-five thou-
~and dollars,'' and I said: '' My daughter offere<l 
11w fo rly-t\yo thousand dollars for it two or thrPE' 
,,·par:~ ago." He ~aid forty-five thousand dollm·~ 
,rn:, too high, and I sa id my daughter had offer ed 
111e forty- tw o thouHand cto11an; fol' it two or thre e 
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years ago, and why is that too high 1 and he said 
he would give me forty thousand dollars and I 
8aid T am a one price 111an, and then he wou]<l 
corne jn every day m· two and offer five hund red 
mon ;, and then he finally said: "All right, I will 
give you forty-five thousand dollars," and I said: 
"Rernen1ber, I am selling that property under the 
con::;ideration that if the •children don't become 

t O reconciled, and if they do, you are to get five hun-
dred do Han, for your trouble,'' and he said: '' I 
wi ll have to talk that over with my wife,'' and I 
~aid:" A 11 right, tak e all the time you want," and I 
saia: ''Don't go around the city talking, because 
it may make more trouble with 1ny children,'' and 
T went to my son-in-law in New York City, and J 
dra-w the contract there, and I brought jt ha ck, 
and I drew the contract in ·duplicates, and I said: 
' ' Th ere is the contract; take it to your attorn ey 

~O and look i t over careful and jf you agree upon the 
te r .. n::-: that '1 made you can exec ute it," and th ey 
keµ •:; the eontra t for four days and then he said: 
"I c1 m ready to exeeu te it," and I said I didn 't 
want to go to an y law yer in Pater son, because th ey 
all know me, and he said he knew a Notary Pub -
lic on Cross street, and there vvas Mr. Cohn and 
hi s ·wife and son, and he •didn't even read it; he 
just put his nam e to it and he gave me hi s check. 

Q. Was anything said about the term s of the 
contract ·'? A. I said: "Tell to your attorn ey the 

30 terrns of the rontract,'' and, of roun;;e, I thought 
1\![r. Cohen ,Yas a rnan of his word . 

By the Court: 

Q. Why did you take th e two thousand dollars 
in cash if you had these terms 1 A. I didn't want 
thi;; cash. 

:i~ 
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Q. You took it ~ A. He gave n1e the check. 
Q. What did you do with the two thousand dol-

lan.;? A. I got it. 
Q. Put it in the bank 1 A. Sure. 

By j\ lr. Nicl(ee : 

Q. \Vhy did you put the date for the delivery 
of the deed on the second day of January, nineteen 
hundred and twenty-six 0? .. A.,. For the purpose to 
give my children sufficient tin1e to realize their ac-
tion. and we n1ight have a chance to r econcile and 
hetume friends again. 

Nir. l\1errey-I want to ma ke an objec-
tion . I want it noted that the evidence is 
irreleva nt and that such veTbal agr eement 
is no defense to this suit. 

rrhe Court-I don't know of any such · case 
myself, except Th e Paterson Br ewing & 
l\Ialting Company case, carTied out in my 
Oak Hidge case. 

Ah·. l\ierrey-1 don't suppose it is neces-
sary for me lo keep objectin •g all the time. 

The Court-A general objection is en-
tered . 

Q. Did you become reconciled with the chil-
1ln.•n? .A. I did . 

Q. \i\Then was that '? A. Before the Hebre·w 
J\ew Years and. it is the cust01n to come up and 
l,p rrronci l~d before th e New YeaTs, and my chil -
d r Pr1 di<l that and I forgaYe th em. 

Q. \Vhat happe ned then '? .A. Between New 
\'<•,n~ and Day of Atonement-

Q. ,\ 1hen ,Yas that f ~-\. Every rnm·ning :Mr. 
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Collen rn,ed to come up to 1ny place to pra y; we 
got a chapel there. 

Q. Did you ::,ee him there 1 A. lDvery day. 
Q. .And did you have a conversation with him 

about this contract i A. I did. 
Q. What did you say to hi111°? A. I said: "Mr. 

Cohen, you got a chance to make your five hun-
drell dollars now," and he said: "What abou t f" 
and I said the children are reconciled now and I 
said: "Well, ou1· agreen1ent or contract is n~ll and 
void, and you can have the five hundred dolla rs 

' and you1· two thousand dollars and your intere st,' ' 
and he said: ''Never 1nind; let it stand· the chil -
<.fren might get rnad again; you can n:ver tell ," 
an<l he said: "Let it stand; the contract runs until 
,J au nary 2nd, 1926." 

Q. Did you have any other conversation with 
I urn after that ,? A. Several ti1nes. 
. Q. ~hat ·was his reply then "? A. '' Oh, that 
Hi all nght; let it stand; .I don't expect to get your 
pro1 1ert y a~ Jong as y·ou ~ne all right with your 
c-hild1·en." 

q. Along about December, 1925, did you have a 
eonven,ation with him then "? A. I did. 

Q. Whel'e ,va · that ? A. At my office 95 Mar -
ket ~treet. ' ' 

(J. '\Vbat was the eonversatjon then~ A. Abou t 
returning the contract. The contract wasn't on 
recol'd then untjl my C'hildren began to find out 
about it and rnakjng a holl er, and then he ,vent 
anc'_ put it on record. · 

Q. What did he say in December about carry-
ing it out 1 A. A convenmtion took place from 
the beginning of September, until the seventeenth, 
and T used to meet him every day, and I rna<l0 
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1ha1 offer several times, and he kept saying the 
:--au!e th ing, and I didn't care to approach him any 
lllOl'e. 

Q. \Vhen did you next hear about the enforc-
ing of the contract? A. I think it was during the 
month of December, I Teceived a letter from Mr. 
illeney -I received a letter that there was a con -
had ent ered into between you and Mr. Cohen to 
:-el I the property, and he was ready to take pos-
:--l' ;--;:--ion, and I didn't answer it. 

Q. Did you see lVIr. Abraham Cohen then "? A. 
I dill. 

Q. \Vhat did you say to hin11 A. I said: "Mr. 
Cohen, l got a lette r fron1 your lawyer," and he 
said: "W hat about ~" and I said: "About closing 
the eon tract,'' and he said: ''Never mind that,'' 
and l Haid: "You know you are not going to get 
the pr operty,'' and he said it was all right. 

Q. Whe n did you next h ear about it ~ A. I 
was in At1antic City, in New Years, and I came 
hac k on the ::;econd about tw elve o'clock, and my 
daugh ter told me that ~1:r. Merrey and several men 
\,·en, there, and I had my di:i;iner and looked 
thro ugh my correspondence and went away again, 
anrl whe n [ can1e back again he ::;aid th ey were 
there again , and then on February 10th, I think 
it wa::-;, ~lr. Fred Barnes came with the subpoena, 
nllil he earne up and I sa id: "What is this ~" and 
he :-:aid: "vVhat is what ~" and I said: "You 
brought rne iri lhe C'ourt,' ..:..and h e said: "I didn't," 
and I said: "Who ,?" and he said "my lawyer," 
and l f-:aid: "What i::-; this going around the bush; 
wha.t i8 it'?" and he said: "I want th e property." 
I Ip ~aid he wanted the prop r t y and he was going 
In L ,,1 i t. T :-::nid: "Nfr. Cohen, you claim to he a 
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religious u1an; why don't you go to the rabbi," and 
1 said: "I will send you a subpoena to come to the 
rabbi," and I went to the rabbi, and he said to 
::;end a writing to come in and have the mat ter 
thre~ .hed out, and I went down to the big syna-
gogue in Godwin street, and it was for a date at 
the rabbi's residence in Fair street, and I came 
dovirn there arouJ11.d seven o'clock, and it was a 
bitter, cold night, and Mr. Cohen came in about 
fiv,3 1ninutes later, and we went in, and I said : 
'' vV e have a grievance and we want to explain it ,'' 
and I explained my case, and Mr. Cohen stated his 
case, and he said: "Before I give my decision, will 
yon be hound by my decision?'' and · I said: '' I 
will," and he said: "I will have to see my wife 
about it," and he said: "Mr. Cohen, I see you are 
a little nervous about it, and then he said for him 
to piek a man and for me to pick a man, and I 
will he the umpire, and he said: '' Are you sati s-
fied~" and I said: "I am," and he said: '_' Are you , 
~\h. Cohen "?'' and he said he would think about it , 
nnd that was the last 1 heard of it. 

Q. Did yon t€1l the rabbi that before you 
sigr11'd the eontrart you had explained to him tha t 
if y0u had a recon:ciliafaon with your children th e 
eon tract was to he null and void ? A. I did. 

Q. Did :Mr. Cohen admit in the presence of th e 
1·n hl;i_ that that was so? A. }Ie didn't deny it. 

(l Now, after that time - after this meeting at 
the rahbi's, did you have any further conversation 
\\' ith l\1r. Abrahan1 Cohen about the property? A. 
I , ent him a letter and explained him the action 
-the way he conducted himself during the wholt 1 

transaction. 
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Q. Did you receive any further communication 
t roi11 him about the settling of the dispute between 
yo11! A. T di<l. 

Q. When was that ~ A. That was in-
Q. 1 withdraw that . I will ask you to look at 

1hi,. A. That was handed to me by my son-in-
JH\r, ?\lr. Laskey, Mr. Irving Laskey. 

Q. \ on don't knov\' where it can1e from~ A. 
1 d•> not. 

Q. :\n<l when did you get this, do you recol-
Jcct A. Op. the morning the date on January 
26th. 

Q. ,January 26th, 1926 A. Yes, sir. 
Q. And did l\lfr. Abraham Cohen ever say to 

you tha t he would settle, provided you paid him 
darnage R '! A. Never said to me a word about it. 

Q. Not after that time ? A . No, sir. 
Q. Never spoke to you after you ·spoke to him 

in U1e rabbi's '? A. I never spoke to him about 
it nftcT b e hTought me in the court, because it wa s 
in (•onr t and what waR the reason of talking to 
]11111. 

1\fr. :MC'T(ec- That is all. 

Crn:-::--'BJxaminat ion bv Mr. 1\i[errev: . . 
Q. You say, l\!Ir: Cohn, that you went to N e·v.r 

York and pTepared thiR contract '? A. I did. 
Q. Why <li<in't you writ e in that contract the 

C'ondit ion that vou Rav had been agreed to, that 
~fr ::. Laskey's ;onsent waR to he giv en to it ~ A. 
'Yln· di<ln 't I ? 

Q·. Yes. :\. Because , I am no lawy er, and if 
1 11ad kno\\~n l\{r. Cohen J would hav e brought it 
out l) l'Ol) Cl'. 
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Q. You drew the contract1 A. Yes, sir. 
. Q. And you have been a justice of the peac e 

for many years '? A. Yes, sir. 
Q. And you prepare lega] papers 1 A. Well, a 

few, but I am not a lawyer. 
Q. You have dnt\vn contracts ? A. May be I 

did. 
Q. llo,v 1 ong were you a justice of the peac e f 

A. Five years . 
Q. You say you didn't know - lVIr. Dell Ven -

nery? A . ~1ay be I did. 
Q. He was a justice of the peace ;ight down 

ther-0 in your neighborhood ~ A. Yes, sir . 
Q. And you suggested that he be brought in ? 

A. No, sir; he is a friend of his. 
Q. Didn't you say any justice of the peace 

would do 0? A . I said I didn't want to go to any 
attorney in this town, because I knew them all and 
there might be trouble with n1y children and he 

. ' Ha1,l he knew this man in Cross Street and I said: 
"All right." 

1 ~- You say the comp lainant first talked to you 
about the sale f A . Yes. 

Q. You 8old other property that you owned 
didn't you'? A . I did, .July, 1924. ' 

Q. Did you say to :Mr. Cohen that you intended 
to dj spose of all your property? A. That I intend 
to do today. 

Q. And thj s piere of property you intended to 
dispose of ? A. This I ·wanted for my daughter . 

By the Court: 
Q. If you were so fond of carrying out the 

agreement ·with your chi ldr en- A. I was so 
sore . 
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Q ."\Vhat do you mean by "sore" ~ A. I was 
ang 1y . 

Q. Why weren't you anxious to carry it out ? 
.A. Simply l tell you I was angry, and I was in an 
angty mood, and 1\!lr. Cohen can1e in and put some 
_rno1 ~' fire to it and I said "all right; I will sell it 
up, ,n condition." 

1, y Mr. l\{errey: 

Q. You say you got a letter fro1n lVIr. Cohen's 
la" ·yer about going on with the contract ? A. I 
ilunk I did. . 

~ - And you didn't answer it ~ A. I didn't. 
Q. And you asked for an_ adjournn1ent because 

you \\~ere going t o AtlanUc City ~ A. No, sir; I 
t<1dn't know I was going to Atlantic City. 

~ - Did th e lawyer, in speaking to you say: 
··Mr. Cohn , if you want an adjournment you nrast 
,nit •· a consent on the agr eenrnnt ' ' ? A. I don't 
know what wa s said. 

Q. And didn 't you then say : '' I don't intend 
to Q;<) on with the contra ct; I had a quarrel with n1y 
childre n and it is settled and done; I don't intend 
to g·o on ·with it, and you can have your dam-
agef'" ? ~~-- rrhat is right; I said it. 

:Mr. lYi errey-That is all . 

Dy 1Lr. 1lcKee: 

Q. Did yon have inserted in here the five hun -
drell do11ars damages in case you did not go on 
,\·ith the contract "? A. Yes , sir. 

Q. \Vhy was that put in ? 

~Ir. Nforrey- I obj ect to that. 
rrhe Court-Objection sustained. 
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Q. Did you talk about that and that amount 
arrived atf A. Yes, sir. 

Q. Was there any reason given for havin g it 
in "? A . In case I didn't comply with the agr ee-
ment he ,vas to make five hundred dollars. 

Q. And that is the reason why you said to him 
on New Years, ''You made five hundred dollar s'' f 
.A. Ye~; between the day of atonement and New 
)'. "ars . 

lV[r. McKee-That is all. 

Bv Mr . Merrev · . 
Q. N[r . Cohn, yo.u knew that Mr . Cohen had ne-

g:otiated to renew his lease where he was 1 A. No, 
. Sll'. 

Q. You didn't know that? A. No, sir; he de-
layed it. 

Q. You didn't know anything- about his lea se f 
A. 1-ie said he delayed it, but I didn't speak any-
tl1i ng to his lan dlord about it. 

Mr . ~f errey - That is all. 

DAVID COI-lN, a witne ss produced on behal f 
of the defendant , bein g first du ly sworn accordin g 
to law, tesfrfi ed as follows: 

Uireet Examjnation by l\fr. ~1eICee: 

Q. :Mr. Cohn, you a1·e a p r actic in g attorn ey of 
th e Sta te of New Jers ey1? A . I am. 

Q. And an officer of this court ? A . I am. 
Q. And the son of Benjamin Cohn, the defend-

ant in this case? A . Yes, sir. 
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Q. Your mother died when ~ A. January 19th, 
1925, 

Q. After the death of your n1other, you son s 
had 1:1 Jittle dispute with your father ~ A. We did. 

Q. And you didn't speak to him and he didn't 
_:--peak to you ~ A. We did to such an extent th at 
l \\'ciS the only one living home, and I n1oved out. 

Dy the Court: 

Q. vVhcre did you go ~ A . I went to liv e with 
my mar ri ed sister. 

Q. What was the quarrel ab out ~ A . Because 
he v7ent ar ound with another woman and mother 
,n 1-, very ill at the time . 

Q. Was your n10ther living then ~ A. No; 
there was no trouble before n10th er di ed, but we 
h eard this wa~ going on at the time n1other wa s 
very sick. 

Q. You have only the one sister ~ A. A sister 
and a half -sister . 

Q. And th e half sister is the one who is to get 
the pr opert y '? A . Yes, sir. 

By .Mr. :McKee : 

Q. This kept np unti l about how long ~ A . Un-
til nhout a week before New Years . 

Q. What happened th en 'f A. I heard the ru-
m01 :-; were false, and I was th e first to apolo gize , 
[ fixed things up het;,veen my father and my br o-
ther :-:. 

Q. Did you know anythin g th en about thi s 
ronh act with l\1r. ,Abraham Cohen 1 A . I dicl 
not . 

Q. Durin g th e ti me tha t you had th e rnisund er -
stanchn g- durin g th e bm e that you and your 
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father were mad, did you have any talk with ].\fr . 
Abrahan1 Cohen '? A. No, sir. 

Q. When did you first know about thi s con-
tract '? A. I was informed by a barber on our 
block that my father had sold the property, and I 
said: "Yes; that is new/' and I asked my fat her 
if that was so, and he said I didn't need to both er, 
and I saw J\f r. Cohen, we went every mornin g to 
th e syna gogue for a year after my mother died, 
and I said rn.y rather was not satisfied to go on 
with the contract, that he would return the five 
hundred dollars, and J asked ~1irn-

l\1r. l\1errey-I obj ect to this. 
~L1he Court-I will admit it. 

(Witness continuin g ) l\1r. Cohen told me th at 
if iny fath er could prove to him that my fath er 
and children were recon ciled he would turn back 
th e eontract. and he should get five hundred dol-
lar .-;, and on top of that h e said: "You know, man 
to rnan, five hundred dolla r s is not enough for 111:5 
trouble," and I said: "T am not here to dis cuss 
it," and h e said: ''f will not di scuss it with you ; 
I will dis crn-;s it with your father." 

Q. Did you see him after that ? A. Several 
ti Ill<~:-:: during the month of October. 

Q. Did you ever have a conv ersatjon with him 
in which he said what the tern1s of the contra ct 
were 1 A. J-re sa id he ha(l a contract with my 
father that he would not ask for the contract un-
les·-; the childr en vver e not reconciled. 

l\if r. l\1cKee- Tha t is all. 

(No Cross Examination.) 
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i\[OHRIS l\1ETZ COHN, a witness produced on 
behalf of th e defendant, being first duly sworn ac-
(•ordin o· to ]aw testified as follows: 

I:') ' 

Dirett Ex aininat ion by :Mr. l\!IcKe e ; 

Q. 1\fr. Cohn, you are a rnen1ber of the bar ? 

The Court-Y es ; we will admit that. 

Q. And you are a son of J\{r. Benjan1in Cohn, 
the defendant in thi s case "? A. I an1 the oldest 
son. 

By the Court: 

Q. Did you hav e a quarr el with your father "? 
A. A very bi t ter one; yes, sir. 

Q. About what-s elling the property ~ A. No; 
about rumors of going out with another woman, 
~hortly after mother's death , and I didn't think it 
wa~ fa ir. 

Q. Did you speak to him about . selli~ g the 
property? A. I didn't know about 1t until _late~. 

Q. vVha t did you say; speak about selling it 
too low~· A. I said: '' Why didn't you consult 
ns? '' and he said: "I mad e ar rang ement s tha t jf 
,Ye could hecorne r eeoncil ec1, it was to come ba ck 

By l\1r. Mcl(ee: 

Q. \Vhen did you become rec on~jlerl with your 
fatber f 

Br the Court: 

Q. On th e J ewish holida y 1 A. On the J ewi sh 
ho1jctay . 
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By lvlr. McKee: 

Q. When did you learn about this contract 
with Abraham Cohen? A. Shortly after the re-
conciliation. 

Q. Did you ever speak to him about this con-
tract 0? A. I spoke to hin1 a bout it the day I heard 
about it. 

{~. vVhat did he say? A. Ile said: "You need 
not wo1Ty; you will get it back the day you and 
your father become reconciled; you and the rest 
of the children". 

lVJr. McI{ee-That is all. 
(No Cross Examination.) 

vVILLIAM: WHITTFJNS'I1EIN, a witness pro-
du('ed on behalf of the defendant, being fir st dul y 
S'NOI'n aeeording to law, testified as follows: 

Din :•d Examination bv Mr. J\1cT(ee· . . 
Q. You are the Rabbi of which 

.A. Yes, sir. 
Synagogue? 

Q. \Vhi ch one? A. On Godwin street. 
Q. .And have been Rabbi th ere for how lon g ? 

A. Six years. 
Q. Do you know Mr. Benjamin Cohn, the de-

fern.tant in this rase? A. Yes, sir. 
Q. And also ~fr. Abra ham Cohn, the complain -
t"'- A Y · an_, . es, su . 
Q. Did you ha ve these gent lemen before you, 

regc1rding this contract of sa le for .th e property? 
A. Yes, sir. 

Q. And when was that? A. That was in tlan-
nary, on Thursday evening. 

81 • 
William W hittenstein-direct 

Q. January of this year? A. Yes, sir. 
Q. Now, at that time did Mr. Benjamin Cohn 

explain his side of the case to you, in the presence 
of ~\fr. Abraham Cohen? A. Yes, sir. 

_ By the Cou1·t: 

Q. vVhat did they tell you; give us the conver-
::;ation ? A. They showed nie the . contract with 
.Mr. Abraharn Cohen at the time he sold; at the 
1irn1; he wal ; very angry and he had a privilege 
fo1· himself at the tinrn he was reconciled ·with his 
children he should get it back and he offered the 
five hundred dollar~ and the other party clain1ed 
that five hundred dollars was too little to cover 
hit> damage~, and that was the explanation given 
10 u e by both parties. 

Q. What did Mr. Abraham Cohen say about 
1hi~ agreemen t ? A. He didn't deny it, but he 
:-:aid five hundred do]]ars was too littl e to cover 
hi~ t·xpenses. 

Q. Did they n1ake any agreement in your pre-
:-:enee '? A. ':I1hey didn't. I said if they would abide 
hy 111y decision, I would do it, and Mr. Abraham 
Co11rn said he would converf;e with his wife and 
would let me kno-w. 

By :i\Ir. :McKee: 

Q. Now, at the time Benjamin Cohn told you 
j n the pre~enee of Abraham Cohen that the time 
he :-:igned this contract of :-;ale that h e reserved 
the right to declare that null and void, provided 
1I(' 1)ecarne 1·econciled ·with his childr en, and the 
c ontnwt ,vas no goo<l, <lid A braharn Cohen deny 
that '? 

1\1 r . J\1e1Tey-I objec-t to that. 
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William Whittenstein-cross 

The Conrt-1 -le said Benjamin Cohn told 
hin1 that if he was reconciled the contract 
war,;; to go back. 

Q. vVhen :Mr. Benjamin Cohn told you that the 
agreenient was that he reserved to hin1self that if 
he hecan1e reconciled with his children that then 

' the ag1·ee111ent of the f:iale of property would not be 
car1·ied out? A. Yes, sir . 

Q. That was told to you in the presence of Mr. 
Abraham Cohen "l A. Yes, sir . 

Q. And did he deny it1 A. He didn't deny it. 
Q. The only thing he objected to was he 

thought five hundred dollars wasn't enough~ A. 
Ye.--1 sir. 

Q. And he ,vanted a thousand 1 A . I-Ie ex-
plained to n1e that even a thousand dollars wasn' t 
enough . 

l\1r. :Mcl(:ee-That is all. 

C1 o~::-: Examination hy :Mr. ~[errey: 

Q. Now, Mr. \iVhittenstein, when these gentle -
nie1~ came before you they told you the story1 A. 
Yet\ sir. 

Q. Did they give you the written contract ~ _A. 
Yes: sir. 

Q. Then who started to tell the story1 A. Th e 
cornplainant usually starts it. 

Q. And he told the whole story ~ A. Yes, sir. 
Q. And he told it at quite some length~ A. 

Yes .. ir. 
Q. There was no lawyer there representing 

hinr 't A. No, sir. 

88 
William Whittenstein-cross 

Q. ,Just the three of you~ A. Yes. 
Q. rrh en after l\1r. Cohn told the story, he said 

ile \ronld pay f A . · Yes, sir . 
Q. A~d then there was a dispute over what he 

:-should pay? A. Yef:i. 
Q. You didn't ask Abraham Cohen if there 

\Ya:,; an out~ide agreement, did you~ A. We11, 
tin: ing th e conversation, I understood, the way 
~Ir. Ahrahain Cohen explained it, the case was 
argu ing the amount of damages done to Mr. Abra-
ha1,1 Cohen. 

Q. That is what you understood fron1 l\fr. 
.\hrn ham Cohen ,( A. Yes . 

Q. Yon didn't lmderstand, and he didn't dis -
('U.-;~;, ,vhether there were reservations made or 
not? A. No. 

Q. You didn't ask hin1 whether there were re-
:-sprv:1iions made or not "? A. I didn't ask him. 

Q. So between you and he there was no at-
tPrnpt made t o find out whether there was any such 
l'P:-;ei'vation~ A. No, sir . 

Q. ~Jr. Benjamin Cohn stated that and then 
)·ou went on and discussed how much he was to 
l)i:1_\' for damages f A. Yes, sir . 

Q. You never found out whether Mr. Abrahain 
ColH-'ll affirmed or drnied ,vhat he sai<l, (lid you f 
.A. No, sir. 

. Mf l\lf errey-That is all. 
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Herman Laskey-direct 

1-IERl\1:AN LASJ(EY, a witness pToduced on be-
half of the defendant, being first duly swoTn ac-
cording to ]aw, testified as follows: 

Dir·ect Examination by ~Ir. McKee : 

Q. 1\/J:r. L'askey, you are a son-in-law of Mr. 
Benjamin Cohn, the defendant in this case f A. 
Yes, sir. 

Q. And you are in the millinery business with 
your wife f A. Yes, sir. 

~- In this building "? A. Yes, sir. 

The Court-In this building in disput e '? 
The Witness-Yes, sir. 

Q. And have been in there how long1 A. Sin ce 
September 1st, 1924. 

Q. Prior to the death of Mrs. Cohn, did you 
and your wife have any agreenrnnt as to who was 
to 1wve the first opportunity to get this propert yf 
~-\. 1 was first at 103, and vl7hile I was there my 
father and mother-in-law alwayR told me th at 
when 1 moved in th1s building that building wn, 
to be sold to 1ne and l :-;pent ov er three thousan d 
dollarR in it 

By the Court : 

Q. Did you ever hav e any conversation with 
M.r. Benjamin Cohn about having an option with 
youl· wife ·i A. I did. 

Q. What vYas it; your wif e was his daughter f 
A. I-Iis step daughter; his wife's daughter. 

Q. When did you know the property had been 
sold 0? A. ..A 1110nth afte1· that. 1\1y brother-in-

35 
Herman Laskey-direct 

law, l\1:r. David Cohn, told rne he heard it in the 
ha r11er shop. 

Q. Did you think it wa s sold at too low a fig-
ur(' A . No, sir; figures didn't bother me then. 

By Jlr. :McKee: 

Q. Did you have any talk with Mr. Abraham 
Cohtn? A. After I heard it from my brother-in-· 
la,,, I wen t into Mr. Abraharn Cohen's store, and 
J safrl.: "l\tlr. Cohen, is that true that you have 
bought the property after I had spent so much 
J1101rny in the building," and he said: "You go 
and ~peal\'." to your father- -in-la.w and everything 
w11 I come out all right." 

Q. Did you see your father -in-la w after tha t1 
\.. After what f 

Q. After you had seen Abrahan1 Cohen f A. 
~-Ht<.•r I left his store I went to hin 1 and I said: 
"Papa , what have you done; you have so1d this 
prope rty after you said you would sell jt to me, ' ' 
an(: he sa id: "T had trouble wjth the children," 
and l1e :-;aid it was agreed that if th e children were 
n'ron dle<l. to m e '' 1 wil l pay five hundred doll a.rs, 
nnct th ere is a clause in the eont r act , _and every-
thi112· vvill be all rio ·ht " and I ·went down and saw 

' ' t') ' 

:\h . Abraham Cohen, and I to ld h1m what my 
fathf•r-in-law said, and he saic1: '' All right,'' and 
that i~ all I said to him. 

H,v .:\Ir. 1vleKec-i: 

Q. During the time that then :, ,\·as a misun-
dpn,tanding het ween the children and your father- • 
inlaw, did 1\1r. Abraham Cohen visil your place 
quite often 1 A. Yes; after that he came in and 
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Herman Laskey-cross 

inspected the store quite frequently, and we had a 
couple of drinks together and talked politic s. 

Ct. Did you know that he was intending to 
come in the building ,? A. No; he even told my 
father-in -lavl7 about fixing the back. 

Q. Did he ever say anything about buying the 
property "? A . He said: "If you are reconcil ed, 
I don't want th e property; I just want the first 
rha r1ce on the property". 

:Mr. McKee-That is all. 

Cross Examin f' ;ion by Mr. Merrey: 

Q. You have a leas e on the preinises for thr ee 
yeu1"~ f A. I have no lease on this building. 

Q. It says here that it is under a lease for thre e 
years front December 1st , 1924 1 A. l don't knov.r 
anything about it; I have no lea se . 

20 Q. Nothing was said about that~ A. Abso-

so 

lut ely nothin g . 
Q. And you nevm· h eard of it since ~ A. No, 

Rlr. 
Q. You tried to get an assignment of thi s con-

trad from J\fr. Cohen °? A . :No, sfr; I tried to get 
it bark. 

Q. You didn't threaten hi s lif e, did you 1 A. 
No. sir; I dfrln't have a gun with me; no, sir. 

Q. Did you tell hi1n you would kill him if he 
pe,·~isted in going on v,:ilh i.hiR contract 1 A. No, 
SH. 

Q. Did you make arrangements to meet hin1 in 
one· of th0 Cohn boys office and sett le the matter f 
A. No, sir; the Cohn boy s were doing th eir own 
trying; not me. 

87 
Gertrude Laskey-direct 

<J. And you never 1uade any threats to Mr. 
Cohen as to ·what you would do to hi1n 1 A. No, 
:::ll'. 

Q. Didn't threaten to kill hin1 1 A. No, sir. 

:Mr. 1V[errey-That is all. 

By ~\fr. :McKee: · 

Q. Did you ever see this paper before 1 A. I 
did. 

Q. \Vhen ,? A. This paper was given to me on 
,January 26th . 

Q. By who m 1 A . Mr. Slotnick. 
r~. ,vhat did you do with it 1 A. I gave it to 

111y faiher- in-lavv on the same evening. 

J\if r. 1\1:cKee -That is all. I would like to 
have this paper marked for identification. 

Pape T n1arked D-J for Id entification , as 
of E\js date. 

UI~RrrRCDE LASKEY, a witness produced on 
behalf of the defe ndant bejno· first duly sworn ar-, b 

f'<nding to law, testified a~ follows: 

Dii·,,d Exarn inatjon by 1\1:r. McKee: 

Q. You are a step-daughter of JYir. Benjamin 
l1olm A. Yes, sir. 

Q. And in the n1i1linery bu sines with your hus-
band in 'the building in di spute f A . Yes, sir. 

Q. And you had an agreenrnnt with your father 
an(t mother to buy this building ~ A. Yes; with 
111:-" moth er and father. 
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Gertrude Laskey-direct 

Q. You had a quarrel with him~ A. No; I 
didn't have any quarrel; the rest of them did. 

rrhe Court-What about ~ 
·:rhe Witness-Different things people 

said. 

Q. A misunderstanding and feeling· that ex-
_ister:~ between the step -father and the children was 
long before the property was sold or contra ct 
signed, wasn't it"? A. Yes; of course. 

Q. Now, :Y[r. Cohen is in business, Mr. Abra-
hai1, Cohen ir--in business right next door to you 1 
A. Yes. 

Q. Did he ever come in and have a talk with 
you about what your father and he said and did i 
A. Not to me. 

Q. Th (•re was a reconciliation between your 
fa1~lH~r and the children~ A. Yes, sir; just befo re 
the New Year. 

Q. And the old friendship was renewed ,? .A .. 
Ye~·, si1'; everyt hin g was all ri ght. 

Q. What ·was said at th e time about this con-
tract having been rnade ,? A. vVhat was said whil (1 

rnot11er was living 1 
Q. No; what was said by your step -father? ~-. 

:M:v father said that he had agreed with Mr. Cohen 
that after the children was reconciled that he 
·wou1d lm~e :five hundred dollars, and he would 

so get the contract hack. 
Q. After you heard ahout that, did you hear 

anything fr01n :Mr. Abraham Cohen ~ A. No, sir; 
I never spoke to him , because he pretended to be 
011r h0f;t fri0nd. 

89 
Louis Slotnick-direct 

Mr. McICee-Tha t is all. 
(No Cross Examination.) 

l ~ODIS SLOTNICK :, a witness produced on be-
haL of th e defendant, being :first du ly sworn ac-
ron ling to law, testified as follows: 

I>i l'('rt Examination by Mr. ::McKee: 
1 ~- "\Vhat is your naine A. Louis Slotnick. 
"'2• Where ' do you .live f A. 406 Marke t street . 
Q. Do yon know Mr. Benja min Cohn, the de -

fern lant in this case 1 A. Yes, sir .. 
Q. An <l also Mr . Abrahan1 Cohen the com-

plainant~ A. Yes, sir. ' 
Q. How Jong have you known them ~ A. About 

ten or fifteen years . 
Q. And friends of both 1 A.. Yes, sir . 
Q. Did you hav e a t alk with Mr . Ab r aha w 

Coltt1n in ,January, 19251 A. 1926. 
Q. And where was that convers ation °? A. 

19·n th t · · · : ··- a - is r1ght; that was Friday night. It was 
11 ndny night he rame up to my plar e. 

The Cour t-In wha t year 1 
Th e Witn ess-1926. 

Q. This year ] .A. Yes, sir. 

B~· 1he Court: 

Q. vVho ca11"'e Ab h , up, -ra am : 
Cohen. 

A . Abraham 

~ - Wha t did he say to you ~ 
pn:-.;ect to see him in my pla ce. 

.A. I was sur-
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q. Ju st tell what he 8aid to you. A. He said : 
'' You just heard that I bought the property from 
l\!Ir. Cohn," and I said: "Yes; I just heard it," and 
l said: '' You shouldn't buy fron1 1\1:r. Cohn , be-
carn,e we are your friends, because you kno w as 
well as 1 know, l\!Irs. Cohn, when she was livi ng, 
pro~nised the property to her daughter.'' 
By Mr. McKee: 

q. "\\That did he say to that '? A. He said: " I 
spent some money now and tirne and everythin g, 
and I got to get something for my trouble.'' 

Q. Yes. A. I said : "'\i\T ell, you want me to 
coni.e together so you get your expenses that you 
had,'' and he said : ''Yes,'' and I went up the next 
day, on the 1morning, to his place, and he told me 
he ,you ld let Hie know; he would send me how 
rnueh he ha s got expenses. 

Q. Did he send you any memorandum of tha t? 
A. Yes . 

Q. When ? A. Nine tee n-
Q. No; how long after you went to hi-8 plae t' 

and he said he ·would send it t o you 1 A . About 
foul' da ys . 

Q . . '\¥ho brought it to you f A . His son, Dann y 
Cohen . 

Q. Did you sec th e paper h e sent up to you ? 
A. Certainly . 

Q. Look at that; is that the paper ~ A. Yes; 
arn1 I hand ed that ever to l\!Ir. Laskey . 

Q. How f-;Oon after you r eceiv ed it did you 
turn it over to l\!Ir. Laskey ? A. The same day. 

Q. The ~ame day '? A. The same day. 
Q. Wh en you were talking to him about the 

fact that th e property ought to belong to the chi] -

41 
Louis Slotnick_:_cross 

dreu, did he say anything to you abo~t what was 
his understa nding with Mr. Ben jam in Cohn °? 

:Mr. Merrey-I object to that question on 
i.he ground that it is leading. 

1fhe Court - Yes; very leading , and also 
incompetent . He is a friendly wi tness; 
you don't have to lea d him. 

:Mr. l\1cKe e- Oh, no. 

Q. Was an yth in g said by l\!lr. Ben jan1in Cohn 
about an)~ reservation, or by Mr. Abraham Cohen, 
n1 the time you had the talk with him, about any 
res1Jrvation being made by Mr . Benjan1in Cohn, 
when he sig ned the cont ract~ A . I-Ie told me he 
,vat,: ready at any tin1e to give the property back to 
)ir. Cohn . 

Q. And this was a list of the prices that he 
,rauled for doing it? A. Yes, sir. 

Mr . lVfr Kee - That is all. 

( '1 o;-·~ T~xamination by :l\![r. lvferrey: 

Q. Did he tell you at this time that Las key had 
threate ned to ki li hi1n °? A. I didn't know that. 

Q. Did be teil you that Lasl{ey had threatened 
to kill him '! A. Jfe sa id he was anxious to get 
the thing closed up. 

Q. Did he tell you tha t La skey had threatened 
1o kill him 0! _.\_ No, sir; de didn't tell me that. 

l\lir. l\ferrey-Tha t js all. 
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DANIEL COHEN, a ,vitn ess produced on be-
half of th e defe ndan t, being first duly sworn ac-
cording to law, testified as follows: 

Dfrect Exarnination by :N[r. :McKee: 

The Court-You are a son of the com-
plainant here ,? 

The Witness-Yes, sir. 

Q. Is that your writing "? A. No, sir . 
Q. Did you deliver tha t to Mr. Slotnick ~ 

:Mr. Merrey ~ I object to it on the ground 
that it isn 't pertinent to the issue. 

A. I will ~ay tha t ·Mr. Abrahan1 Cohen author-
ized that. 

Letter is offered and received in evidence 
and the same is marked Exhib it D-1, as of 
thir-; <late. 

' ' On th e following condi tions I would 
give up 1ny contract for the property : 

First and above all with the written con-
sent of 1\1r. Benjamin Cohn . 

Second that all th e lawyer's expenses 
which were incurred by me n1ust be paid 
by you . 

Third that th e deposit which I have given 
to Mr. Benjam in Cohn nmst he returned to 
rne ·with interest. 

Fourth that the :;:;ixty-five (65) doll ars 
per montb increase in rent, which I have to 
pay on account of the actions of Mr. Laskey 
and San1 Cohn 1nust be paid by you for the 

remaining period of the lease. 

43,, 
Abraham: Cohen-direct 

And don't you think that the trouble 
which I had until now is worth $2000.00 to 
me7" 

Mr. :McKee- That is all. 
(No Cr088 Examination.) 

Defendant Rests. 

.. \ rHiAHAl\1 COHEN, the comp lainant in the 
abon:, entitled cause, being first duly sworn ac-
cording to law, testified as follows : 

Dir!:ct l~xamination by Mr. :Merrey : 
Q. l\[r. Cohen . you are one of the ron1plainants 

in thi t-i case? ... \. Yes, sir. 
Q. And did you buy this property from 1\i[r. 

Benjam in Cohn ,i A. Yes, sir. 
Q. ,Vin you tell us briefly how you came to 

rnake this purchase '~ A. I used to visit fre-
qm·ntly :Mr. Cohn, because he felt so lonely, and so 
mw day T goes up to hjs pla ce to ask him some 
(llll':--t ion about matters of rny o,x.Tn, he said that 
you have heard that I am <lown an<l out with my 
r11i klren, and I said I have hea rd something lik e 
th,, i , and he sai<l: "T arn going to sell all my prop -
Pr tJT," nnd he said: "I haven't my will quite 
rendy yet,'' and he sho,vect rne a book of wilh, 
there . and he ·sai<l: " I a111 going to take care of 
I '.l ) ' money." 

The Court~,1/ e <lon 't rare anything 
ahont that. 

C\Vitn es~ ronti:i:iuing) And I said: '< If you have 
nnything for m(' I will buy it from yon,'' an d he 
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i;;ai(l: "] low about thi~ prope Tty," and I said: "I 
haYc heard l\![r. Laskey ha:::; a lease for ten years, 
and I don't want any place with a lea se for ten 
year:::,'' and then he opens the book and he 
sho,Yed rne that ~1r. Laskey has no lease what-
eve1·; and l said then all right, and then he said: 
"vVell, l can't sell it unless I give Mr. Lasky th ree 
years ]ea:::;e. '' I-:le said : '' Th ey are not 1ny child- . 
r en, and I don't care anything about it," and he 
sa id even one of his own chi ldren - one of his own 
sons threatened to kill him. So afterwards, Mr. 
Cohn, I asked hin1 the price, and h e said it was for-
ty-five thou~and dollars, and he said if you ha ve 
twenty-five thornmnd and twenty thousand for one 
year mortgage-only one year, because I want to 
get 1·id of all my money and get out of here. 

'The Court - Yon agreed ·to do that, didn' t 
you'? 

The vVitness-Yes, sir; not right away, 
but l will go home and ta lk ov er ·\vith my 
wife. 

Q. \ -fte1· you tu lked it over ,,-ith your wife! 
A. 'l1hen hP tol<l 111e I . shou ld go to :Mr. Cohn 
and ~ee everythjng and do just _as he says. 

Q. Did h e say t\nything then about the con-
h-ad not to he goocl if he had a Teeonciliation wit]~ 
hi~ r•hildren A. There was nothing said what-
soeve1· when he to ld me-I said : ''Ilow about the 
ronll·act ~" and he said: "I will have it made, and 
wh~n it is ready I will let yon kno\v ." 

Q. I-le prepared the contract, didn't he 1 A. 
Hin1self. 

Q. And you signed it hefore this justieP of t he 

45 
Abraham Cohen-direct 

peure? A. An d he told me in t he mor ning: '' I 
am ready with the papers," and I said : "When 
wj ll take place the signing up 1" and he said: 
'' About tvvo o'clock," and I said : "How much 
depof.iit? " and he said: "About two thousand dol-
lar·." 

Q. You did all tha t"? A. Yes, · sir. 
Q. Was there anything said about this contract 

- there being a r eservation that if he be came re -
eonri led to his children he should pa y five hun-
dred dollars '? A . Th ere was never said a word, 
and I don't think he ever said to n1e a word about 
jt; l don't think he thought about it. 

• 
11r. Mcl(ee-I object to that and ask that 

it be stricken out . · 
The Court-Strike out : "I don' t think 

he thought about it.'' 

Q. You made some sort of offer of settlement "? 
~\. Some months lat er, after his sons and da ugh-
ter found ont that I bought the place, Mr. Laskey 

• J "D.d eamr to my p lace and he came in and saHi: 1 . 
you buy this place from my father-in -law 1" and 
I :-;ai<l: "Go ask your fat her -in-law ," and he sa id : 
"l m11 a::-.;king you," and I f-;aid: "What are you 
going to do if I <lid~" and h e said: "Why didn't 
yo11 tel l me about it ~" and I said: "I should tell 
)'Oh when I buy a p1operty "?" and he got so mad, 
and ]1js chil<lren got so mad hecause 1Vfr. B enjamin 
Cohn <li<ln't tell him h e was going to sell that 
plae(>. . 

Q. Di<l you eve r say to Lask ey, or to Mr. David 
r'o l~n , or :Mr . 1fetz Cohn, that you had agreed if 
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the children should become reconciled you woul<t 
giv e the property back 1 A. I never did. 

Q. Did you go before the rabbi~ A. I did. 
Q. lVIT. v'vhi ttenstein A. I did. 
Q. Did :Mr. Cohn lay hif-i case before hin1 '? A. 

He laid hi::;; ye~, sir. 
Q. Did he say to the rabbi that it was to be 

given back ? A. l{e didn't, and the rabbi hi mself 
said he didn't. . 

Q. And you didn't deny what was said "? A. I 
didn't, because there wa::; nothing said; the only 
thing that :MT. Cohn Jid ::;ay was "I am sorry I 
solJ my place, and ther efore I would give to Mr. 
Cohen five hundr ed dollars," and he said: "}. fr . 
Cohen is entitle d to dama ges.'' 

Q. And then th ere was ta lk about the da1.\ · 
aget-: .A. By whom f 

Q. By you and Cohn "? 

By the Court: 

(~. ,What did you tipeak to Cohn about dam-
age~? A. I never spoke to Cohn about dam ages 
anylhing, except only once Mr. David Cohn came 
in 111v stor e and said : "Mr. Cohen ; I have five hun-
dred ~ dollars in my pock et, and you can have it 
rio]it avnlv" and I said: "David, I can't do any -

t', e/' 
thiuo· until I see your father'', and I went up to 

u -~ 
see l1i1n and T told him what Dave said and he saiu 
l)ay e had no aut horit y to ~my anything and don't 
pay any attention to ·what he says . . 

Q. Did you ever hav e any conversation wit h 
Mr. La skev A. '\¥ e ,~Tere very good friends un-
til one n1~rning l\!Ir. Laskey comes in about half 
pa:-;t seven, it must have been, probabl y , and I w~s 
sitting in the back , an<l he rarne in, and I was sit-
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t ing· in the back reading the paper, and he said: 
"~ ir . Cohen, after February fir st you wou ldn 't 
!iv() much longer; I may be hung, but you wouldn't 
liv<• aft ei- February firs t nnrnh longer . " Th en he 
ran out and I went down to Chief Tracey, and I 
~aid: " '\Vhat is th e use to go to law; J1e is 1ny 
neighbor ." and I ·went down to l\i[r. Lask ey's, no, 
M1 ~- Slotnie k, and I went down and I to]d l\!Ir. 
Slotnirk the whole story, an d they said t hey ar e 
~ony ; you ran 't blarne thern; Mr. Cohen sold the 
place ; now they are liv ing there, &c. &c. 

Q. Did any of th e other boys say th at Laskey 
\\'a, angTy enough to do wh at he said f A . On 
SatLtrday morning I\/[r. Slotnick comes in my plac e 
and ~its down by the stove and we talk a lit tle 
while, and the n he said : "Mr. Laskey h as to pay 
~ixty -five dollars a n1onth, and he sa id you would 
have to pay in three yea r s tin rn too he said th e 
th r,•p thom;an d do1lars-

rrhe Cour t-That has nothing to do with 
it. 

:;\rf r . J\1errey-That is all. 

Cro~~ l~xarnination by Mr. :M.cKee : 
Q. What addition did your landlord pu t on. 

>·ou 1· property ~ .A. I didn' t measure it. 
Q. Some addition, wasn't it "? A . Yes, sir . 
Q. ..\n <l that gav e you ad<litional spaee 1 A. 

'\' e ,: '"·1· 1· 
I 'I~ • 

Q. .A.nd that increas ed your r ent~ .A. I told 
my land lord t wo yea r r-; ago t o buil<l on an addi-
tion. 

Q. '\Va. n 't it becaus e of the addition in spa ce 
I lint you paid the aclctitiona l r ent ? .A.. No; the 
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addition was th ir ty -five dollars, and being Mr. 
Laskey heard that I had Mr. Cohn's plac e, and 
he <·alled hi111 up and 1:mid: '' \ \Thy do you give Mr. 
Cohen there for three hundred dollar s a month; I 
will pay your -four hundred." 

Q. ~.\nd that is the reason why1 A. Yes. 
Q. How did you kno,v that ~ A. Don 't you 

think l have the Book of Knowledge f 
Q. Did JVIi·. La81zey telephone your lan dlord 

th:-i.t he 'IYould pa y four hundred dollars; is that 
jtf 

JVIr .. JVIerrey-1 object to th e question; it 
i:-; not cross examinatio n. 

The Court - No; it is not cross examina-
tion. 

Q. You were great friends of Mr. Benj amin 
Cohn J? A . Alw ays was up to to-day yet . 

Q. AlwayR went up to hi s place to pray 1 .A. 
Ye:-;, RiT; with him and hiR children also; all ex-
ee1,t ~!Lrs. Laskey. 

Q. The fact that you didn't talk to her was a.f-
ter you signed th e eontraet ,vith M:r. Benjamin 
Cohn '? .A. No; before that. 

Q. r le told you h i~ trouble about the chi ldren ? 
A. "\Vho did~ 

Q. ~1r. Benjam in Cohn. .A. \Vhat is the dif-
fere nr.e J? 

Q. Di<l he 1 A. \Ve us ed to ta lk like man to 
man. 

Q. Did yol~ and he talk about his chi ldren 1 A. 
T h ave to ld yon that hefor e, didn 't 11 
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The Court-No; you didn't. 

..\. All right, then; yes; he did . 
Q. And you talked with the children about th eir 
troubles betw een then 1 and their father~ A. No, 
~ir; not once. 

Q. Didn't you ever come in Laskey's store with 
jfr_ Benjamin Cohn- I mean, and say what Mr. 
Benjarnin Cohn had said about them ~ A. I woukl. 10 
110 t do that . 

Q. Did you~ A . It wou ld be too n1uch to mix 
in fami ly affairs. 

Q. Did you f .A. No; I didn't. 
Q. When you spoke to him about purchasing 

t]v property, it was after he had to ld you abou t 
the trouble with his children ~ A. No, sir. 

Q. Did you speak to hin1 abou t buying this 
propert y because he told you abou t the trouble 
wi1lt his children ~ A. In th is manner- 20 

Q. That was aft er he told you about the trou-
hle with his children 1 A. Yes. 

Q. He told you that he wa8 having t rouble with 
hi~ d1i.ldren and he wa~ going to sell a11 his pro-
Pt'1 t :d A. Yes, sir. 

Q. ~.\nd. you said you wou ld buy it 1 A. Yes, 

Q. :Nothing \\·as said ab out any reconciliat ion 
fo1· the benefit of his childr en 1 .A. No. 

Q. The chi ldren wasn't mentioned about it at 30 
alU A. Not to nie ;· no, sir. 

Q. And it was just a straight contract 1 A. 
YP.; f-.\ir. 

Q. He never mentioned anyt hi ng ahout the 
<·hi ldren h12ing mentioned in the contract at all, 
<lid he J? A. Yes; if he hadn't thought ahout the 
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children he woul dn't have put in a three yea r lease 
to N[r. Laskey. 

Q. '\Vasn 't th at spoke about before the paper 
wa-.; made up f A. No, sir; he said : "I will make 
out c:. paper ." 

Q. An d nothing was said about any re serva-
t ion before the drawing of the papers 1 A. I 
didn't speak to Mr . Cohn 1nuch about it at all. 

Q. Was anything said about the reserv ation 
for his chi ldren 1 A . I didn't speak anything 
abont a teservation . 

Q. You didn't adn1it that there was any re ser-
Yation to n1r. Dav id Cohn~ A . No, sir . 

Q. And you -did n 't admit that there was any 
1esc~rvation to Mr . Dav id Cohen 1 A. No, sir. 

~Q. And you said you didn't say anything to the 
i·abbi ; that nothing was ever said before the rabbi 
tha t if th e chi ldren were reconciled- A. I said 
he said ·when he was in before the rabbi he sai d he 

The Court-vVe will take what the r abbi 
said. 

Q. In Septe mber, did l\1r. Cohn ever con1e and 
tell you that he had become reconciled wit h his 
rhildren, and that he contract was no good 1 .A. 
Nm\ · could it be no good "? 

Q. In Septe mber, did Mr. Cohn ever con1e and 
30 tell you that he had become reconc iled with his 

rhildren, and that the contract ·was no good , A. 
No, sir. 

Q. At any time, from the time you signed the 
contrac t, up until .January 2nd, 1926, did he ever 
co1ne to vou and te ll you that they had become re-
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eonciled, and that you were entitled to the five 
lrnr1dred dollars , and your two thosua nd dollars 
de~10~it back, with int ere st "? A. He didn't tell me 
anything until after Januar y 2nd. 

Q. ,v-hat was the r eason the dat e of closing 
wn;, extended unt il .Janua ry 2nd, 1926, when th e 
eontrart was made in June 1 A. I asked him th e 
:--an1P question, and he said:" I don't want to have 
;_m_dhing to do , because my child ren shou ld have 
uothing to say about it; for twelve rn·onths the chil -
drc.'1• shou ld be in n1ourning, and after the twelve 
months the children are through with it . '' 

Q. Then th e chi ldre n were spoken about at that 
timP? A. That he iR through with the m. 

Q. He didn 't say that the length of t in1e was 
put in there to give them an opportunity to be re-
roncilect with hirn 1 A. No, sir; he said that they 
!'--houl<ln 't have a word to say t o him about his bus -
me:,-,~·-

Q. He said the reaso n tha t was extended was 
lwrause .at that tim e they wou 1d be out of rnour n-
ino·) .\ y . r,· .r \, es,sir . 

Mr. lVfrKee- That is a]l. 

Tes timon y Closed. 
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Decree 

(Filed May 23, 1927) 

IN CHANCERY OF NE,¥ JE RSE Y 

Be twee n 
Abrahan1 A. Cohen and Annie 

Cohen, 

and 
Ben ja min Cohn, 

Complainant s, 

Defendant. 

DECREE 

On Bill , etc. 

T}1is cam:;e corning on to be heard in the pr esence 
of Edward F. 11errcy , solicitor of the cornplain-
ant r.;, and l\if. :Metz Cohn, soli cit or of the defen dant, 
anrl the court having examined the pleadings and 
Ji1rring h1ken proofa orally and in open court and 
hetnd and considered the argum ent s of counsel 
the1·eon; and it appear ing that the complainan t~, 
A.bt nham A . Cohen and Annie Cohen, entered into 
an agreement in writ ing, with the defendant, Ben-
jarnin Cohn, on ,June J 8th, 1925, for th e purch asP 
of certa in lands lyin g in the City of Pat erson, 
Countv of Passaic and State of New Jersey , and 
kno,;1,~~-as No. 95 l\![arket Street, and particul arly 
<le~rTibed as follows : 

Beg innin g at a poin t on the north erly 
8ide of l\farket Street, formerly Congre ss 
Street, at a di8tanc e of one hundred and one 
feet and one half inch from the corner of 
Prospect Street and runn1n°· then ce, (1) 
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easterly along th e· line of Market Str eet 
twenty six feet and seven inches; and 
thence (2) northerly, a t a right angle wit h 
:Market Street one hundred and twe lve feet 
and six inche s; the nce (3) westerly, paral-
lel with Market Street, twe nty six feet and 
seven inches ; and th ence ( 4) southerly, one 
hundred and tw elve fee t and six inches to 
the place of beginning. Being known a8 
No. 9fl Nf arket St11eet Paterson, New Jers ey ; 

wherein and ·whereby said defendant agreed to 
eonYey said lands and prem ises; and in pursuance, 
the ('Omplainants paid to the defendan t , the stun 
of rrwo thousand dollars ($2000.) as a dep osit; and 
it fnrther appearing that the contract is recorde d 
in 111e office of the Regist er of Deeds for Passaic 
Co11nty jn Book D-32, of deeds, page 283. 

.\nd the court being of the opinion that the com-
plainants are not entitled to specific performan ce 
or the afore said agreement as prayed for by them 
in l11eir bill of complaint filed herein: 

1t is on this 18th day of May, 1927, Ordered, 
.\<ljndge d and Decre ed, that the bill of the corn-
plainant!-i be dismissed; that the Two thousand 
doi ldrs ($2000.) paid as deposit be returned to the 
<·omplain ants by the defend ants and it is further 
Ord('recl, that no counsel fee::i be allowed; and fur -
th<'1·. that the contract here in referred to and en-
tPred into between Abraham Cohen and Anni e 
Cohen, complainants, with Ben j amin Cohn, de-
fendant, dated June 18, J 925, and J'ecorded in th e 
HPµ:i~ter's office of Passai r County on July 20th, 
1020, in Book D-32 of deech; for said rounty on 

p:1,!•(' 28:1, be eancelled and of no effe<>t. Tha t a 
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certined copy of thi s order be filed with the Re-
gist<::r of Deeds of sai<l County. 

Respectfully ad vis ed, 
Vivian M. Lewi s, 

v.c. 
A T1·ue Copy, 

Thoma s Barber, 
Clerk. 

E. R. Walker, 
c. 

15 
Amended Notice --of Appeal 

IN CHANCERY OF NEW JERSEY 

Between 
.\hr:_1harn -'-"'-· Cohrn and Annie 

Cohen, 

·and 
Benjamin Cohn, 

Complainants, 

Defendant. 

On Bill, etr. 

AMENDED NOTICE OF APPEAL 

The romplainants, Abraharn A . Cohen and An-
nip Cohen, hereby appeal from the final decree 
made in the above ent itle d cause on May 18th, 
H)27, by 1£dwin Rob ert "\Valker, Chan cellor, up on 
the ndYice of Vivian M. Lewis, Vice-Chan cellor, 
nnd from the ·whole and every par t thereof, to the 
C\n ,rt of gTTors and .Appeals in the Las t Resort in 
n 11 (\ rn~es. 

E<lward F. ~1errey, 
Solicitor for and of Couns el 

Dated : .June 8th, 1927. 
·with the Complainants. 

1 <·onre ive ther e is good eausc for app eal jn the 
nh<,n.1 <·ntitle<l cause. 

Edw ard F '. 1ferre y, 
·Of Counsel with the Complainants. 

~crd ce of a ·copy of th e within amended notic e 
of appeal is hereby acknowl edged this 8th day of 
,lrnw. 1927. 

NI. :Metz Cohn, 
Solicitor of Defend ant. 
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Nl~W JERSEY COURT OF ERRORS AND 
APPEALS 

Abrahain A. Cohen and Annie I 
Cohen, . On Appeal from 

Con1pla1nantf:;-Appellants, , the Court of 
I 

vs . ) Chancery 
Benjamin Cohn, 

Defendant-Appellee. 

PETITION OF ARPEAL 
\ 

r:L10 the ·Honorable the Court of Errors and Appeals 
in the Last Resort in All Causes : 

The petition of Abrahain A. Cohen and Annie 
Cohen, the appellants in the above entit led cause, 
1·espGctfully shows that: 

1. Petitioners find themselves aggri eved by a 
:finr.i dec1 ee made in the Court of Chancery by hi~ 
Hori or ~dwin Robert Walker, Chancellor of the 
State of New Jersey, bearing date the 18th day of. 
~fay, 1927, in a certain cau~e in said Court of 
Cha~1cery wheJ'ein the said Abraham A. Cohen and 
Ann:e Cohen were complainants and the said Be~-
jau 1in Cohn ,Yas defendant, in this respe~t, to wit, 
t11at the sa id deeree adjudges that the bill of the 
comp lain ants be dismisse(l; that the Two thou-
sand. <101lars ($2 ,000) paid as deposit be returned 
to the complainants by the defendant and it i~ fur-
the ~· Ordered, that no counsel fees be allow ed; and 
furt l1er, that th e contTact herein referred to a~d 
entered into bet ween Abraharn Cohen and AnnJe 
Cohen, comp lainants, with Benjainin Cohn, de-
fendant, dated June 18, 1925, and recorded in the 
Reµ-i pter 's office· of Passaic County on .July 20th, 
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1923; in Book D-32 of deeds for said county on 
page 283, _cancelled and of no effect. 

An<l petitioners appeal from the decree of the 
Chmiceller which decrees as aforesaid upon the 
gro1m<t th at the same is erroneous for the reasons 
that : 

1. '11he court below ordered the l i.11 of con1-
plaint to be disn1issed, whereas it should have or -
dered the def enda.nt to specifically perform the 
contract set up in the bill of complaint. 

2. The said court failed to order the defend-
ant to specifically perform the cont ract set out in 
the hill of complaint. 

3. There was no legal evide nce ~o suppor t said 
(tc~rc1e. 

·±. The court below held that the written con-
trad referred to in th ecomplaint could be changed 
hy a prior parol agreement. 

3. The court below held tha t the contract wa~ 
no~ to hecorne effective in the event that defend-
ant became reconciled to his childr en where ar-:, 
thPrl;' ·was no legal evidence to support such find -
ing. 

G. The court held that the contract set up in 
the hill of cornplaint never had any legal life, be-
rau:-;e, as the court held, th ere had been establish ed 
hy })Hrol that such contra.ct was not t o be effective 
;11 the event the def endant becam e rec onciled to 
11 • d 1il<lren. 

10 
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Petitioner therefore p1·ays that the said decree 
of the sa id Chancellor may be wholly rever sed, set 
aside and for nothing holden, and that petitioner 
may have such other rel ief in the premise s as to 
thi,:; court shall 8ee111 proper. 

Edward F. Merrey, 
Solici t or for and of Counsel 

with Appellant s. 
LO Service of a copy of the within Petition of Ap-

peal is hereby acknowledged this 31 Rt day of May, 
1927. 

i1. Metz Cohn, 
Solicito r of Defen<lant-App ellee. 
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Order 

~E vV J ERSEY COURT OF ERRORS AND 
APPEALS 

.A hrah am A: Cohen and Annie 
Cohen, 

Complainan t s-Appellants, 
vs . 

Benjamin Cohn, 
Defenda nt-Appell ee . 

-ORDER 

On App eal fron1 
th e Cour t of 

Chancery 

The respo nd ent ha ving fa ile d t o file an answe r 
to the peti t ion of appeal within th irty days after 
the ~ervice of a copy of the said pet ition, and the 
making of a deposit as required by the ruleR of 
thi:~ Cour t , / 

lt is on this /~ day of September, 1927, on 
motion of Edward F . Merrey, of Coun sel with the 
Appellants, 

Onlered that the said appeal be b eard and tha t 
the appellant may bring on the same for he arin~· 
in necor<lance with the rul eR of this Cour t . 
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(Filed Sept. 28, 1923.) 

OPINION 

Lewis, V. C. 
The Bill in this suit was filed for the purpose of 

compelling the defendant, Benjamin Cohen, to con-
vey a piece of property to the complainant, Abra-
ham Cohen, known as 95 lYiarket Street, Paterson, 
New Jersey, under and by virtue of a contract of 
sale made and executed on June 18, 1925. Under 
the agreement the deed was to be delivered on or 
before January 2, 1926, upon the complainant com-
plying with certain conditions set forth in said 
agreement, and which agreement was duly recorded 
in the Register's Office of Passaic County on July 
20, 1925. The defendant admits the execution of 
said contract as set forth in the Bill of Complaint , 
but claims that said contract was signed after a 
verbal agreement with complainant to the effect 
that if the children of defendant, and the defendant, 
became reconciled before the dat e for the deliver y 
of the deed, then said agreement was to be null and 
void, and the complainant was to be entitled to .dam-
ages of Five Hundred Dollars ($500.00), together 
with the return of Two Thousand Dollars ($2,000.00) 
deposited at the time · of execution. 

Under t his agreement Two Thousand Dollars ($2,-
000.00) was paid upon the execution of the agree-
ment, which is now in the possession of defendant; 
Fourteen Thousand Dollars ($14,000.00) was to be 
paid in cash upon the delivery of the deed ; Nine 
Thousand Dollars ($9,000.00) was to be paid by the 
assignment to the def end ant of two mortga ges~ 
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owned by complainant, and a purchase money mort-
gage of Twenty Thousand Dollars ($20,000.00) , for 
2. per iod of one year, was to be executed to the de-
fendant by the complainant upon delivery of titl e to 
t hem, the time fixed for the completion of the con-
t r act was Janu ary 2, 1926. 

It appears by the testimony that some time pr ior 
t o June 18, 1925, the defendant, who, at that time 
was a widower, his wife having died some prior 
thereto, and at that time had three sons and two 
daughters, became embroiled with his children re-
gar ding a rumor, that he, the defendant, was going 
around with another woman, which was resented by 
th e children, and the remonstrances of the chil dren 
became so insistent that the defendant and his chil-
dr en became unfriendly towards each other, to such 
an extent that there was no conversation bet ween 
them. This feeling of animosity was told and ex-
plained to the complainant, Abraham Cohen, by t he 
defend ant , before anything was said about the pur-
chase of the property in question by the compl ain-
an t fr om the defendant. This is admitted by the 
complainant, Abraham Cohen, and it was only aft er 
th e complainant knew of the trouble between the de-
fendant and his children, and after frequent visi ts 
by the complainant to the defendant, that an yth ing 
was said 2.bout selling the property. The complain -
ant went to the defendant's store every day for the 
purp ose of prayer. Complainant sympathized with 
him and visited him, his store being next door , until 
finally th e compl ainant spoke to the defendant abou t 
buying the property. The complainant denies tha t 
the defendant agreed to sell him the property for 
Fo rt y-Fi ve Thousand Dollars ($45,000.00) with th e 
understanding that in case the defendant and hi s 
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children should become reconciled, in that ev~nt the 
contract for sale was to be null and void. 

The complainant produced no witnesses in sub-
stantiation of his denial that an agreement 2ccom-
panied the signing of the contract that it was not to 
be effective if the defendant made up with his chil-
dren before the date for the delivery of the deed. 

The evidence satisfies me that no deed was to be 
given· in case the def end ant did become reconciled 
with his children before the date set for the delivery 
of the deed; and I allowed parol testimony to be put 
in evidence to establish that fact. 

There is no doubt that parol evidence is admissible 
to show the existence of some contingency or con-
dition affecting the operation and effect of a 'Nritten 
contract. 

22 Corpus Juris, 1148, Section 1540. 
O'Brien vs. Paterson Brewing & Malting Com-

pany, 69 N. J. E., page 131. 
Oak Ridge Company vs. John Toole, 82 N. J. E., 

page 541. 
I shall advise a decree in accordance with these 

views. 



New Jersey Court of Errors and Appeals 

Between 
Abraha m A. Cohen and Annie 

Cohen, 
Complaina nts-Appellants, 

vs. 
Benja min Cohn, 

Defendant-Appellee. 

On Appeal 
from 
Chancery 

Br ief of Edward F. Merrey, for Appellants. 

I. 
STATEMENT OF THE CASE 

The complainants appeal from a final decree 
of the Court of Chancery, advised by Vice-Chan-
cellor Lewis, dismissing a bill of complaint filed 
by the appellants to compel the defendant to con-
vey to the complainants, a piece of property, 
known as Number 95 Market Street, Paterson, 
New Jersey, in accordance with the terms of a 
writt en contract, entered into between them, a 
copy of which is found on pages 4 to 8 of the 
Stat e of the Case, and which was annexed to the 
bill of complaint. The agreement is the ordinary 
for m of agreement for the sale of real estate. The 
defendant, a widower, was to convey to the com-
pla inants on or before January 2, 1926, Number 
95 Market Street, Paterson, New Jersey, for the 
sum of Forty Five Thousand Dollars, ($45,000). 
Two Thousand Dollars, ($2,000) was paid upon 
the execution of the agreement; Fourteen Thou-
sand Dollars, ($14,000) was to be paid in cash 
upon the delivery of the deed; Nine Thousand 
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Dollars ($9,000) by the assignment of certa in 
mortgages owned by the complainant, and a pur-
chase money mortgage of Twenty Thousan d Dol-
lars, ($20,000) was to be executed by th e pur-
chasers. The only answer set up in the court be-
low was that the complainants and def endant 
mutually agreed that the ~ontract, in writi ng, so 
signed by them was to have no legal life, or any 
force or effect until a certain Gussie Laskey should 
give her assent thereto, and that the said Gussie 
Laskey had refused to give her assent to the in-
strum!2nt. This defense was abandoned on the 
trial and no evidence of any kind was offer ed to 
sustain it. 

The defendant, on the hearing before the Vice-
Chancellor offered testimony which was rec eived 
over the objection of complainants . (Case, page 
19) in an attempt to prove that there was a paro l 
agreement changing the terms of the wri tten 
agreement. The defendant claimed that at the 
time the written contract was executed, he was 
having trouble with his children and that in the 
event that he became reconciled with them he was 
not to convey the property to complainant , but 
should pay Five Hundred Dollars, ($500.00) to 
complainant, the amount stipulated in the con-
tract as liquidated damages for failure to per-
form. Complainant objected to the offer . of all 
evidence along this line, on the ground that th ere 
was an attempt to vary a written contract by pa-
rol. The Vice-Chancellor admitted this evidenc e, 
over objection, and held, in his opinion, that th e 
evidence so offered satisfied him, that no deed 
was to be given in case the def end ant would be-
come reconciled with his children, and that paro l 
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evidence was admissible to show the existence of 
some contingency or condition affecting the oper-
ation an d effect of a written contract. A decree 
was ent ered dismissing the bill of complaint and 
directing the def end ant to return the Two Thou-
sand Doll ar s, ($2,000) to complainants. 

II. 
SPECIFICATION. 

We claim the decree advised by the Vice-Chan-
cellor is erroneous; (1) in that it ordered the bill 
of complaint to be dismissed, whereas, it should 
have ordered the defendant to specifically per-
form the contract set up in the bill of complaint; 
(2) in that there was no legal evidence to support 
the decree; (3) in that the court held that the 
contra ct referred to in the complaint could be 
changed by a contemporaneous parol agreement; 
(4) in that the court held that tthe contract was 
not to become effective in the event that the de-
fenda nt became reconciled to his children, where-
as there was no legal evidence to support such 
fi~ding; (5) in that even if the evidence offer_ed by 
defen dant was properly admitted , it was insuf-
ficient to prove the parol agreement. 

Ill. 
ARGUMENT 

The court below erred in dismissing the bill of 
complaint, instead of ordering the defendant to 
specifically perform his contract, because: 
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1. The only evidence offered by defense was to 

the effect that the parties had entered into a con-
temporaneous parol agreement varying the terms 
of the written contract. This evidence should not 
have been admitted and if this evidence was strick-
en out there was no defense. 

2. The Court held that the written agre ement 
between the parties could be varied by a contem-
poraneous parol agreement. 

The contract entered into between the pa rties 
is found as part of the bill of complaint on pages 
4 to 8 of the State of the Case. The complai nants 
proved the execution of the contract. It was of-
fered and admitted in evidence. It was admitted 
that the defendant refused to carry out the con-
tract, and that the complainant was ready and 
willing to go on with it, and tendered exact per-
formance at the time specified in the contr act. 
On this , the complainant rested. (Testimo ny, 
pages 13, 14, 15.) Defendant then offered him self 
as a witness and testified in substance that his 
wife had died about six months before the execu-
tion of the contract; that he had five sons and 
three daughters who attempted to dictate to him 
what to do about his business. He said that he 
threatened them that he would dispose of all his 
property and turn over the money to charita ble 
purposes. The complainant, Abraham A. Cohen, 
was a neighbor of the defendant, having a ret ail 
dry goods business at 97 Market Street. (Sin ce 
Annie Cohen, the wife of Abraham A . Cohen too k 
no part in the negotiations, we use the term "com -
plainant" in this brief, as referring to Abraham 
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A. Cohen alone.) The parties had known each 
other for seven or eight years and were friendly. 
The defe ndant claims that in his talks with the 
complaina nt, who apparently had learned of the 
intentio n of the defendant to dispose of his prop-
erty, the complainant asked for a chance to buy 
the prope rty in question and the defendant agreed 
and fixed the price of Forty-Five Thousand Dol-
lars, ($45,000). The complainant held off for some 
time an d finally came to the defendant's terms. 
The defe ndant went to a son-in-law in New York 
and prepar ed the contract. He gave the com-
plainant no opportunity whatever to change a 
word of the contract, but claims that he told the 
compla inant that he might look it over. The de-
fendant sa id he would not go to any Paterson 
lawyer to have the contract executed, and a Not-
ary P ublic nearby was called in and witnessed 
the contract. The Two Thousand Dollars, ($2,-
000) whic h was to be paid on t he execution of the 
contra ct was then paid by the complainant to de-
fenda nt in the form of a check and the defendant 
still has the money. The defendant claims that 
when he originally handed the contract to com-
plai na nt for examination he said to him, "Re-
membe r , I am selling that property under the 
cons~deration t hat if the children don't become 
reconci led and if they do , you are to get Five 
Hun dred 'Dollar s, ($500.00) for your t rouble." 
(Ca se, page 18, lines 8 &c.) 

This st ory is denied by the complainant; is with-
out corr obora ti on, and is undoubtedly a pure con-
coction as we argue later , but for the present, let 
us trea t this story as true. The defendant's po-
i;;tion as here taken, and as maintained through-

. 
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out his testimony is entirely different fr om the 
defense set up in his answer and abandon ed by 
him, apparently for lack of proof. In the answer, 
it is clearly charged that the instrument, iri writ -
ing, was to be absolutely void until the happen-
ing of the condition, that is, until one Gussie Las-
key should give her consent thereto. If tha t had 
been proved the paper would never have been a 
contract, and the complainant would not have 
been entitled to the Five Hundred Doll ars, 
( $500.00), liquidated damages provided for, in 
case of breach. By the evidence adduced, the con-
tract is treated as a valid executed contrac t, ef-
fective always as to some of its terms, but cha nged 
by parol with respect to others. It is to rem ain 
valid in that the provision for the paymen t of 
Five Hundred Dollars, ( $500.00) in case the de-
fendant refused to perform, was to remain in full 
force and effect, but it was to be amended, so 
that in case of the defendant becoming reconcil ed 
with his children, he could escape from the per-
formance of his part of the contract by the pay-
ment of Five Hundred Dollars. He is attempt ing 
to change the contract by parol and he clear ly 
~hould not be permitted so to do. On page 25, 
at line 21 he admits that when asked to go -on 
\vith the contract, he made the following repl y, 
"I don't intend to go on with the contract; I had 
a quarrel with my children and it is settled an d 
done; I don't intend to go on with it, and you can 
have your damages." 

On page 26, line 3, he said in answer to a que s-
tion by his counsel, concerning the damage clau se 
in the contract: 
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Q. "Was there any reason given for having it 
in? A. In case I didn't comply with the agree-
ment, he was to make five hundred dollars. 

Q. "And that is the reason why you said to 
him on New Years, 'You made five hundred dol-
lars'? A. Yes; between the day of atonement 
and New Years." 

This r ule has been laid down so often, and is 
so well known that a reference to only the latest 
authorit ies is useful. In the case of Platt vs. 
Currie, decided this year by the Court of Errors 
and Appeals, reported in 5 Advance Reports, 
page 133, it was held: "It is well settled that 
parol test imony cannot be introduced to vary, add 
to or alter a written instrument which in itself 
is clear and free from doubt in the absence of 
fraud, surprise or mistake, and where a written 
agreem ent is complete, its terms cannot be varied 
or cont r adicted by parol evidence of a contempo-
raneo us verbal understanding." The court, in that 
case quoted from 10 R. C. L. 1018 as follows: 
"Havi ng deliberately put their engagements into 
writi ng , in such terms as import a legal obliga-
tion, without any uncertainty as to the object or 
exten t of the engagement, it is conclusively pre-
sumed that the whole engagement of the parties 
and the extent and manner of their undertaking 
have been reduced to writing, and parol evidence 
is not permitted to vary or contradict the terms 
of such writing, or to substitute a new or different 
contr act for it." 

The present situation is right in point; the de-
fen dant was a Justice of the Peace, had drawn 
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numerous contracts, knew all the law yers in 
Paterson, has three sons who are lawyer s, and 
prepared the contract in question himself or with 
the aid of his son-in-law in New York. (Se e page 
24.) 

In the opinion of the court below we find the 
following: "Then~ is no doubt that parol evidence 
is admissible to show the existence of some con-
tingency or condition affecting the operatio n and 
effec t of a written contract." 

22 Corpus Juris, 1148, Section 1540. 
O'Brien v. Paterson Brewing & Malting Com-

pany, 69 N. J. E., page 131. 
Oak Ridge Company vs. John Toole, 82 N. J. 

E., page 541. 

Taking up these citations we find by examin ing 
the first citation above, the following: "It has 
been frequently asserted that parol evidence is 
admissible to show the exis tence of some contin-
gency or condition affecting the operation and ef-
fect of a written instrument; but on the other 
hand th ere are a great many cases holding th at 
parol evidence is not admissible for such purpo se. 
Th ese two lines of authorities, while on their face 
conflicting, may be to a great extent reconcil ed 
by the reasonable assumption that the courts in 
making the decision one way or the other had in 
mind, although they may not have clearly ex-
pressed, the true distinction, which is this: 

The rule excluding parol evidence has no pla ce 
in any inquiry unless the court has before it some 
ascertained paper beyond question binding and 
of full effect, and hence parol evidence is admi s-
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sible to show conditions relating to the delivery 
or taking effect of the instrument, as that it shall 
only become effective upon certain conditions or 
contingencies, for this is not an oral contradic-
tion or var ia tion of the written instrument, but 
goes to t he very existence of the contract and 
tends to show that no valid and effective contract 
·ever existe d; but evidence is not admissible which, 
conceding the existence and delivery of the con-
tract or obligation, and that it was at one time 
effective, seeks to nullify, modify, or change the 
charact er of the obligation itself, by showing that 
it is to cease to be effective or is to have an effect 
different fr om that stated therein, upon certain 
conditions or contingencies, for this does vary or 
contrad ict the t erms of the writing." 

It appears from the above that while parol 
evidence may be offered with respect to the de-
livery or taking effect of an instrument, so as to 
show that the instrum ent while executed by the 
parties was never actually delivered or in other 
words t hat it never became the contract of the 
partie s, but that once it is · conceded that an in-
str ument ha s had existence and has been de-
livered, parol evidence cannot be offer~d to show 
that it is t o ceas e to be effective upon certain 
condit ions or contingencies. On page 1152 unde r 
note 4 D. t o t he text above quoted, the following 
appea rs: 

"Condition subsequent not pro vable. Parol evi-
dence cannot tbe admitted t o prove a condition 
subsequent which will defeat an operative con-
tract, but only a condition precedent giving life 
to what was before a dead wrjting. Burns, etc., 
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Lumber Co., vs. Doyle, 71 Conn. 742, 43 A. 483, 
71AmSR 235; Sweet vs. Stevens, 7 R. I. 375; Wal-
lis vs. Littell, 11 C. B. N. S. 369, 103 ECL 369, 
142 Reprint 840." 

The defense admits that the contract in this 
case was delivered and that it is effective; that 
the defendant took $2,000.00 of the plain tiff's 
money and still has it and it is further conceded 
that the contract is so far in effect that the de-
fendant is bound to pay damages of $500.00 under 
it. This beirig the case how can it be said that 
the contract was only to take effect upon the 
conditions mentioned; that is upon the failur e of 
the children and the father to become reconcil ed 
by a certain day? This is the very opposite of the 
matter, as the contract was to remain in effect 
unless the condition happened. This is a condi-
tion subsequent and not a condition precedent. 

The next authority cited is the case of O'Bri en 
vs. Paterson Brewing & Malting Company, 69 
Equity, page 117. In that case O'Brien execut ed 
a promissory note to defendant for $2902.65. Thi s 
was in payment for certain bar fixtures which 
were really not worth $500.00. The defendant set 
up that it was agreed at the time of the execu-
tion of the note that he was not to be liable there -
on. It appears it was the custom of brewerie s 
to turn over the possession of saloons to thei r 
customers upon the customer executing a promi s-
sory note for all the indebtedness against the 
place which had accrued under former tenants, 
and executing a chattel mortgage on the fixture s 
.to the extent of such indebtedness, notwithstand-
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ing that the fixtures which were turned over to 
the ~ustomer making the note and mortgage were 
not worth anything near the amount of the note. 
A paro l agreement was then entered into that 
the customer was not to be held liable on the 
note. 

It was held that the complainant could prove 
by parol that he was not to be held responsible 
on the note. 

The last authority cited is the Oak Ridge Com-
pany vs . John Toole, 82 New Jersey Equity , page 
541. In that case the court said, "This case (re-
ferring to O'Brien vs. Paterson Brewing & Malt-
ing Company) it seems to me, established the rule, 
that if the parties to an agreement stipulated at 
the time that it was made, that it was to have no 
binding effect upon them, then notwithstanding 
their execution of the agreement, such contract 
is of no force and effect at law or in equity. The 
writte n paper in the above case was an agreement 
by which the defendant agreed to purchase two 
lots in the City of Paterson for $2,000. This price 
was apparently excessive and there was most con-
vincing testimony, that, at the time it was signed 
it was understood that it was not to be binding at 
all upon the defendant. Practically everybody 
pres ent at the time the agreement was signed 
admitted t hat there was such a parol agreement: 
The defendant was corroborated by his attorney, 
by t he real estate agent who was present, and in 
great measure by the attorney of the complain-
ant . In both these cases it was held that parol 
could be used to prove that a written in strument 
was given under an agreement that it was not to 



12 

be binding. There appears to be no case any-
where upon which parol evidence is admi tted to 
show that there was an agreement that a written 
instrument was to cease to be binding up on the 
happening of a certain event. The text wri ter in 
Corpus Juris above very clearly shows the in-
stances in which parol evidence may be used to 
show that an instrument never took effect , but 
it cannot be used to show that an instrumen t once 
effective, afterwards ceased to be effectiv e. The 
rule laid down is an old one. In Stephen 's Di-
gest this rule is stated in article 90 as foll ows: 
"Nor may the contents of any such docum ent be 
contradicted, altered, added to, or varied by oral 
evidence, provided that any of the following mat-
t ers may be proved. 

"The existence of any separate oral agreem ent 
constituting a condition precedent to the att ach-
ing of any obligation under any such cont rac t, 
grant or disposition of property." 

Nowhere in Professor Stephen's work is it in-
dicated that oral evidence may be given of a 
condition subsequent to relieve an obligation. 

In 22 Corpus Juris on page 1152 are very many 
notes and references to cases in other states, 
holding that while oral evidence may be ad-
missible to show that an obligation was not to be 
effective until the happening of a condition pr e-
ceden t, that such oral evidence would not be 
given to show that an obligation effective, was to 
cease to be effective upon the happening of a 
condition subsequent. Our case is even strong er 
than those cases in which an agreement was to 
cease to be effective upon the happening of a 
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condition subsequent. The attempt here is clearly 
to vary the terms of a written instrument by oral 
evidence. The instrument in question is the con-
tract for the sale of land. The testimony offered 
by defendants is to the effect not that upon the 
happeni ng of a certain contingency the contract 
was to be void, but that upon the happening of 
that contingency it was to have a different effect; 
that is, upon the happening of such contingency 
the complainant was to be paid damages for the 
breach of the contract by defendant. No case 
can be cited holding that parol evidence of the 
charac t er may be admitted. 

In each of the New Jersey cases a court of 
equity acted to relieve the complainant of an 
obligation, that it was inequitable to enforce. In 
the O'Brien case the complainant was relieve ·d 
from paying an exorbitant price for some real 
estate . In the O'Brien case it is said that the 
court in giving relief was preven t ing a fraud. 

On page 135 the Vice-Chancellor refers to the 
case of Chetwood vs. Brittan . in which the com-
pla inant filed a bill to be relieved from his obliga-
tion upon a bond, upon t he ground that at the 
time of the execution thereof the defendant agreed 
that he would not hold him re sponsible. The bond 
in that case was secured by mortgage on land. 
Vice-Chancellor Pitney in the O'Brien case on 
page 136 said that the O'Brien case was clearly 
disti ngui shed from Chetwood vs. Brittan, because 
in the Che twood case the land conveyed was a t 
the tim e of the conveyance, worth the money 
agr eed upon as its price. In that case it was 
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said that the land was inflated by the wave of 
speculation then prevalent, but there was not the 
least hint of over valuation or fraud on either 
side. In the O'Brien case the Vice Chancello r said 
there never could be any pretense that the proper-
t y conveyed was worth, for any purpose s, any 
such money as the nominal price fixed for it. 
He clearly held in the O'Brien case that it was in-
equitable to compel the complainant to car ry out 
a bargain by which he was forced to pay an ex-
orbitant price for the property purchased. The 
same situation occurred in Oak Ridge vs. Toole 
but in the present case there isn't the slightest 
suggestion of fraud, or that the agreed pric e was 
no t the actual value of the property. 

3. The evidence offered by defendant even if 
properly admitted was insufficient to make out 
the defens e attempted. 

In considering the evidence submitted by the de-
fendant to prove his contention, we should first 
r ef er to the answer. This answer was filed 
February 3, 1926, and if there had been any such 

· parol agre ement as is contented by the defend-
ant, it should have been set up in the ans wer. 
Nowhere in the answer is there any sugges tion 
t hat the defendant was not to be compelled to 
execu te a deed in the event that he became re con-
ciled with his children. Surely , if there was any 
such agreement, it must have been known to him 
and would have been put in the answer. The 
failure to place it in the answer make s us believe 
that it was an afterthought entirely which was 
brought forward as a last hope at the trial. An 
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examination of the answer shows that the defense 
set fort h therein was much stronger from a legal 
point of view than the one presented at the trial. 
The words of the answer are: ( See page 10, line 
8 &c.) "As well on June 18, 1925, as theretofore, 
complainants and defendant mutually agreed that 
said inst rument in writing, so signed by them on 
said date would have no legal life, or any force or 
effect unless and until said Gussie Laskey should 

' give her assent thereto. It was further agreed 
that complainants should undertake to obtain such 
assent fr om her, and in or .about the month of 
September, 1925, complainants did undertake to 
obtain her assent to said instrument; but she then 
refused and has ever since refused to assent 
thereto .'' 

This solemn answer filed by the defendant gives 
the above as the only defense to this suit. At the 
trial, not one word of evidence was proquced to 
substantiate this statement, but an entire new 
story was concocted of which the complainants 
had no notice whatever. We are justified in 
chargi ng that the defense set up in the answer 
was a pure concoction. The defendant, finding 
himself unable to prove the allegations of his 
answer shifted and concocted a new story, about 
which we heard nothing until the trial. From the 
testim ony of the defendant, it appears that he 
had been formerly in business at the property in 
quest ion, (See page 15, line 20) and that ·it wai? 
at pre sent occupied by his daughter ( See page 16, 
line 1). This is a mis-statement as the property 
was occupied by a Herman Laskey , who was the 
husba nd of Gussie or Gertrude Laskey, a daugh-
ter, not of Mr. Cohn, the defendant, but of his 
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deceased wife. The defendant said that he had 
had difficulty with his children and decid ed to 
dispose of all his property and turn the money 
over to charitable purposes and leave Pa terson 
( page 16, line 19), . and it seems to be adm itted 
that there was a quarrel between the defe ndant 
and his children, but this quarrel did not extend 
to his step-daughter, Gussie Laskey or Ger trude 
Laskey, as she is named in the testimony (See 
line 1 on page 38). The complainant and def end-
ant were well known to each other, the comp lain-
ant occupying a store at 97 Market Street , and 
frequently called upon the defendant. It seems 
that the defendant had intended to sell the prop -
erty in question to his step-daughter, but sh e did 
not offer him enough money for it. (See page 
17, line 30.) After quite some bargaining, th e de-
fendant agreed to sell the property to compl ain-
ant for Forty-Five Thousand Dollars, and thi s was 
the price originally fixed by defendant and is 
beyond any question, the full value of the prop er-
ty. The defendant then prepared the cont ract 
with the aid of a son-in-law in New York. It 
was prepared in detail. If the complainant was 
at odds with all his children, it is strange tha t he 
would go to a son-in-law and have him prep are 
the contract. The defendant then said he did not 
want to go to any lawyer in Paterson, and a 
nearby Notary Public was called in to witn ess 
this contract. (See page 17-18.) The compl ain-
ant was apparently given no option but to take the 
contract in the form it was made or leave it. 
He had nothing to do with suggesting the wordin g 
of the contract. It was prepared by and und er 
the direction of the defendant. The defertdan t 
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then took Two Thousand Dollars from the com-
plainan t. Why did he do this if the contract was 
only to be binding providing Gussie Laskey as-
sented t o it, or in case the defendant became 
reconciled with his children? If this contract was 
to depend entirely on the .question of reconcilia-
tion with the children, why was it that the defend-
ant was to pay Five Hundred Dollars in the 
event t hat he did not execute the deed called 
for in the contract? Certainly, this defendant 
W(mld never have agreed to have paid Five Hun-
dred Dollars to his neighbor unless the contract 
was binding upon him and he was obliged to pay 
Five Hundred Dollars to relieve himself of an 
obligati on. If at the time he made the contract 
there wa s a parol reservation that the execution 
of the deed was to depend upon the question of 
reconciliation with his children this defendant 
would never have agreed to pay the complainant 
Five Hundred Dollars. The witnesses produced 
to corroborate the defendant gave no corrobora-
tion at all. The first •is David Cohn, the son of 
the def endant, and a lawyer. He tells about the 
quarre l with his father and he tells the story 
that on finding that his father had agreed to 
sell this property, he went to see the complainant 
and the complainant told him that he would be 
willing to turn back the contract, but that Five 
Hun dred Dopars was not enough for his trouble. 
The attitude of the complainant seems always to 
have been that he was willing to settle and not 

' compel the execution of this contract, if the de-
fen dant would pay him proper da ·mages. 
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The second witness was Morris Metz Cohn a 
' son of the defendant and a lawyer. He tells 

about the quarrel of the father and his children 
and he spoke to the complainant, and compl ainant 
merely assured him that he need not worr y, as 
they would get the property back. This state-
ment might be true, but the complainant's attitude 
was always such that he was willing to forego 
his contract if his losses were made good. This 
is no corroboration of the father's story at all. 
It will be noted that this son's name is signed to 
the answer as Solicitor, and that he says nothing 
about the assent of Gussie Laskey being requ ired. 

The third witness was William Whittenstei n, a 
Rabbi, to whom the parties to this suit went to 
see if the dispute between them could be settled. 
According to the defendant's story, on pag e 21, 
this attempt was made after the institution of the 
present suit. There is no corroqoration on the 
part of the Rabbi of the story told by the def end-
ant, because he states that the complainant did not 
admit or deny anything that was said by the de-
fendant. This Rabbi says on page 33, line 21, 
that he made no attempt to find out whet her 
there were any reservation made at the time th at 
the contract was entered into. The only que stion 
that was being submitted to him was how much 
damages the defendant should pay to the com-
plainant. 

The next witness is Herman Laskey, the occu-
pant of the premises. All he says is that upon 
learning of the contract, he went to the com-
plainant and complainant told him to go to his 
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father-in-la w and everything would come out all-
right. Gertrude Laskey a step-daughter of the 
defendant testifies about the quarrel the other 
children had with the defendant, but. corroborates 
in no way about the reservations now claimed. 

The last witness was Louis Slotnick, who pre-
sented a paper given him on behalf of complain-
ant and sugesting a settlement between the parties 
of this cau se of action. So, in the whole testimony 
there is absolutely no corroboration of the state-
ment ma de by the defendant about the oral agree-
ment which was supposed to have been made at 
the tim e the written contract was executed. The 
complainant was sworn, and denied that he had 
entered into any such arrangement. The court be-
low says that this denial was not corroborated. 
It is hard to see how there could be any corrobo-
ration, because a bargain for the sale of the 
propert y was made by the two men alone, nobody 
being present . (See page 18, line 6.) One man 
now says that he annexed a parol condi t ion to the 
contra ct. The other denies this. How it would 
be possible to corroborate this denial is hard to 
see. 

The burden of proof to sustain this defense, 
if it is a defense, must certainly be upon the de-
fenda nt. The evidence to establish the defense 
should be clear and convincing. Certainly there 
is no such clear and convincing evidence as was 
offered in O'Brien vs. Paterson Brewing and 
~VIalting Company, nor even as in Oak Ridge Co. 
vs. Toole, cited in the Vice-Chancellor's opinion. 
Besides quite different from the situation in those 
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cases, the contracts in this case is in all re spects 
fair, the price paid is true value of the prop erty, 
and not entirely disproportionate as in the cases 
cited. Here the terms were fixed by the party 
seeking to avoid the contract and not by the other 
party. The defendant will not be injured if this 
contract is enforced. He says he still intend s to 
sell this - property ( Case, page 24, line 27). The 
complainant will be sever;ly injured if this con-
tract- is not carried out, some of his damage s ap-
pear in evidence offered by defendant (Case, 
page 42, line 20). While defendant insists that 
he made this contract because of ill-feeling for his 
children, yet the only one who could be hurt was 
the step-daughter, Gertrude Laskey. Defend ant 
says he intended this property for her. ( Case 
page 24, line 30.) But this step-daughter had not 
quarrel with defendant, (Case page 38, line 1), 
and in the contract he made a provision for her 
benefit, ( Case page 5, line 28) ( Case page 44, line 
7). This gave to Laskey the benefit of a th ree 
year lease ' which had never been executed. (Case 
page 36, line 15.) He had offered the premi ses 
to her and she was only willing to pay F'orty-T wo 
Thousand Dollars, ($42,000.00) for them. ( Case 
page 17, line 30.) 

The whole story of the reservation is flatly de-
nied by complainant. (Case page 45, line 9.) 

In face of this positive denial, in view of th e 
fact that the contract was prepared by defen d-
ant, who was familiar with such papers, an d 
would have put any such condition in writin g, . 
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in view of the shifting from the defense set up in 
the answer we feel that the uncorroborated state-
ment of defendant cannot be accepted. 

If a plain, fair contract such as this can be up-
set by such evidence, there can be no safety in 
transact ions of this kind. 

The decree should be reversed. 
Respectfully submitted, 

EDWARD F. MERREY, 
Of Counsel with Complainants-

Appellants. 
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I. 

STATEMENT OF THE CASE 

The complainants appeal from a final decreE:! of 
the Court of Chancery advised by Vice-Chancellor 
Lewis, dismissing a bill of complaint filed by the 
appellants to compel the defendant to convey to the 
complainants a piece of property, known as Number 
95 Market Street, Paterson, New Jersey, in accord-
ance with the terms of a written contract, entered 
into betwee n them, a copy of which is found on pages 
4 to 8 of the State of the Case, and which was an-
nexed to the bill of complaint. The agreement is 
the ordi nary form of agre ement for the sale of real 
estate. The defendant, a widower, by sa id agree-
ment dated June 18, 1925, was to convey to the 
complainants on or before January 2, 1926 , Number 
95 Market Street, Paterson, New Jersey, for the sum 
of Forty -five thousand dollars ($45,000 ). Two th ou-
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sand dollars~ ($2,000.) was paid upon the execution of 
the agreement; Fourteen thousand dollars ($14,000) 
was to be paid in cash upon the delivery of the deed; 
Nine thousand dollars ($9000) by the assign ment of 
certain mortgages of Twenty thousand dollars ($20,-
000) owned by the complainant, and a purchase 
money mortgage of Twenty thousand dollar s ($20,-
000) was to be executed by the purchasers. 

The defendant, on the hearing before th e Vice-
Chancellor offered testimony which prove d that 
there was a parol agreement, not changing th e terms 
of the written agreement, but that the same was not 
to take effect on the happening of a certain event. 
The defendant claimed that at the time the written 
contract was executed, he was having troubl e with 
his children and that in the event that he became 
reconciled with them he was not to convey the prop-
ert y to complainant, but should pay Five hun dred 
dollars ($500) to complainant, the amount st ipu-
lated in the contract as liquidated damages for fail-
ure to perform. The Vice-Chancellor admitted this 
evidence over objection and held in his opinion that 
the evidence so offered satisfied him that no deed 
was to be given in case the defendant would become 
reconciled with his children, and that parol evi-
dence was admissible to show the existence of some 
contingency or condition affecting the operation and 
effect of a written contract. A decree was enter ed 
dismissing the bill of complaint and directing the de-
fendant to return the Two thousand dollars ($2000) 
to complainant. 

3 

COMMENT 

It appear s in the statement of the case that the 
appellants contend that the defense which appears 
in the wr itten answer was abandoned at the tl'.'ial; 
and no evidence of any kind was offered to sustain 
it. This is rebutted by the evidence of Benjamin 
Cohn on pag e 18, lines 7 to 11 inclusive, referring to 
the reconciliation with his children. The answer 
among other things says that the instrument in 
writing signed by the parties would have no legal 
life or any force or effect only and until the said 
Gussie La sky should give her assent thereto. The 
said Guss ie Lasky being a child of the said Benjamin 
Cohn and her husband being interested in the pre-
mises in question who was conducting a milliner y 
business wit h his wife, the said Gussie Lasky. Both 
Gus!;iie Lasky and Irving Lasky being children of the 
defenda nt appellee, the consent to be secured from 
the said Gussie Lasky as outlined in the answer 
necessa r ily means the consent of Gussie Lasky and 
h:ving La sky who conducted a business together in 
the pre mises which is the subject of this suit. The 
consent to be gotten of the said Gussie Las~y as 
outlined in the Answer refers to the reconciliation 
of the defe ndan t 's children with the defendant which 
1econcilia tion includes the consent of Gussie Lasky 
rnd Irv ing Lasky her husband. See testimony of 
Irving La sky page 34, lines 10 and 11; and als o 
lines 20 t o 26 inclusive. 

In the statement of the case the appellan ts con-
tend t~rnt the defendant-appell ee offered the testi-
mony to prove th ere was a parol agreemen t chan g-
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1ng the . terms of the written agreement . This is 
not so, no evidence was offered to change th e terms 
of the agreement; but on the contrary to show that 
the agreement was to have no life or effect, and to 
be inope ra tive if the defendant-appellee became re-
conciled with his children. See _testimon y of Ben-
jamin Cohn, page 18, lines 7 to 11 inclusive. See 
testimon y of David Cohn, page 28, lines 8 to 21 
inclusive. See testimony of 1\/Iorris Metz Cohn page 
30, lines 10 to 12 inclusive. See testimon y of Rabbi 
William Whitenstein, page 31 Jines 22 and 23, also 
10 to 21 inclusive and Rabbi William Whit enstein 

. ' 
page 32 lines 1 to 15 inclusive. See testim ony of 
Irving Lask y, page 35, lines 10 to 20 inclu sive, also 
lines 20 to 30 inclusive. 

All the above testimony indicates t he at t itude 
of th e appellee that the contract in question w~s to 
have no life or . effect if the defendant-appell ee be-
c1me reconciled with his children. In substan tia tion 
of the app_ellant's attitude and admission th at the 
contract in question was dependent upon th e event 
if the def endant-appellee became reconciled with his 
child~en. See Exhibit "D" 1, page 42, line 20 th1·ou1h 
the rest of the page, and continued on page 43. 

II. 

SPECIFICATION 

The appellant in his specification under point th ree 
contends that the court held that the contract re-
ferred to in the complaint could be chan ged by a con-
temporaneous parol agreement. This was ·not so 
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held. The court in its opinion held that no- Deed 
was to be given in this case if the · defendant appellee 
became reconciled with his children before the date 
set for th e delivery of the deed; and that the de-
livery of the deed was dependent upon some contin-
gency or condition affecting the operation and effect 
of the writte n cont r act. Under point four jn the 
specification th e appellant contends that there was 
no evidence t o support the finding of t he Vice Chan-
cellor. This is not so. See Testimony of David Cohn, 
page 28, lines 10 to 22 inclusive. See tes t imony of 
11orris Metz Cohn , page 30 lines 9 to 12 inclusive. 
See test imony of Rabbi William Whitens t ein, pa ge 
31, lines 10 to 24. See testimony of Herman (Irving) 
Lasky, page 35, lines 10 t o 18. Under point five in 
specification, th e appell ant contends that the def end-
ant's offer by the defendant was insufficient to prove 
r,n oral agreement. The evidence offered by the ap-
pellee was t o t he effect that the contract was to 
have no life or effect upon the happenin g of some 
contingency or event. No par ol evidence was in-
troduced for the purpose of proving a pa r ol ag ree-
ment to change or var y the written agreem ~nt. 

III. 

ARGUMENT 

Under point One of the Argument, appellant con-
tends tha t evidence was in t roduced by the def ens e 
that the par ties had entered in a contemporaneous 
parol agreement, varying the terms of the writ t en 
contract. This is not so. Defense show that the in-
strument was not operative and no evidence was 
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introduced to alter the terms of the agreem ent: sim-
ply to limit the effect of its operation. Under point 
two in the argument, appellant contends that the 
court held _that the written agreement bet ween the 
parties could be . varied by a contemporaneo us parol 
agreement. This is not so. Opinion held that the 
change of the contract was dependent upon the con-
tingency. 

COMMENT 

The testimony of BenJ· amin Cohn pa rre 18 shows 
' 9 ' 

that the appellant Abraham Cohen held the con-
tr act in question four days offsetting the effed of 
the statement under Argument three "that the de-
fendant-ap ,pellee gave the comulainant-apoella nt no 
o:1rortunity whatever to change a word of the con-
tract he cJaims that he told the complainant that he 
might look it over." See tes .timony of Benj amin 
Cohn, page 18, lines 22 and 23, shows that t he ap-
pellant held the contract for four days. Coun sel for 
the appellant in Argument three maintains tha t the 
defendant still holds the complainant's mone y. This 
is too ridiculous for argum,ent, as such sums w.2re 
offered by the defendant time• and time again. See 
testimony of Benjamin Cohn, page 20, line s 10 to 
20. This is not denied by the defendant. 

Counsel in his argument contends That the con-
tract in question was treated as a valid execute -] 
contract effective always as to some of its terms, but 
changed by parol in respect ·to others. In passin g it 
would be advisable to say that the defendant al-
though a Justice of the Peace, was more in a tr ue 
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sense of t he word, a layman, than any other person. 
'fh e insert ion of $500.00 damages in one clause of 
the .cont!'.'act unequivocally indicates that the par 
ties to the cont:--£:1ct were to be compensated for their 
tro uble in t he event the deal was not consummatea. 
The cour t in its Decr,ee a.!j 11<lged that the bill of 
complaint be dismissed and that $2,000.00 paid as · 
deposi:_ be re turned to the complainant by the d..!-
fendant and that the contract hereto referred to · 
and entere d into between Abraham Cohen and Anna 
Cohen be cancelled and 0f no effect. The court cer-
tain ly appre ciated the true light of the situation and 
'1eclared that there be returned only the deposi 
monies wit nout a forfeiture so that the contention of 
counsel for t he 211pellants t h at the defendant change 
the contra ct by parol 1s unfounded. 

All the testimony of the defendant substantiated 
by testi mon y of David Cohn, page 28, line 1 to line 
i2 inclusive. Testimony of Morris Metz Cohn , page 
30 line 9 to 12 inclusive, testimony of Rabbi William 
\Vhitenstei n, p3,ge 31, line 9 to 25 inclusive , testi-
mony of Benjamin Cohn, page 20, line 7 to 19 in-
clusive. further testimony of Ben.iamin Cohn, page 
21, line 11 t o 20 inclusive shows that the contract 
was to be effective upon the happening of some 
event an d that in no instance was the cont ract 
~rcated in parts but as a whole. Counsel for ap-
pellant in aro·ument contends that the contract was 
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at one time effective and is now sought to be nulli-
fied by the defendant-appellee. This is not so. Ail 
the evidence indicates that the contract was treated 
as a whole, its life dependent upon certain conditions 
and effects. It is never contended as pomted out by 
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appellant that the contract in question had an e:x-
1stence. Counsel for appellant in his argument states 
that the contract was delivered and that it is ef. 
fective. This is a misstatement on the part of coun• 
13el, as the evidence indicates that the contract wa~ 
Hcver effective. Counsel in his arcrument maintain~ 0 

:hat the contract was to remain in effect unl ess thr 
condition li llppened ;· and that this was a condition 
subsequf'nt and not a condition pn~cedent. This iti 
not so. .L'he defendant indicates that thP life 0£ ;: 
contract was aependent upon a certain conti ngenc:· 
z-r effect; and that the mere happening base d upon 
expectancy Ol. event makes it a condition pr ecedent . 

The testimony of Louis Slotnick, page 40, line 11, 
shows that the appellant Abraham Cohen tre ated 
the contract in question as one having no life or 
effect: and this is further evidence by Exhibi t "D" 
1 appearing in page 42 of the testimony. On Cross 
Examination of Abraham Cohen, page 49, line 21 
indicates that the appellant Knew that the defend-
:mt had his children in mind; and that the life of 
the contract depended upon the contingenc y or event 
that the arpeflee was to be reconciled with his child-
ren; and that we can safely say that where in the 
answer · 1t is stated that the consent of Gussie Lasky 
was to be gotten that all the parties to the cont ract 
had in mind a!l of the children. 
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CONCLUSI0N 

I. . 

In the case of Plummer vs. Keppler and Scanlan 
26 New Jers ey Equity, page 481; and which case 
was affirmed by the Cour t of Errors and Appeals 
in 27 New J erse y Equity, page 550, the Court in 
passing on th e question whether or not specific per-
formance should be allowed in this case said in its 
opinion on pag e 482 "on a bill for specific perform-
ance, the court will grant or refuse its aid according 
to the justi ce of the case." Commenting on a bill 
for specific performance, the court in its opinion in 
this case on pa ge 482 said "that the remedy by spe-
cific performa nce is discretionary; the ques tion is 
not, what mu st the court do, but what, in view of 
all the circums ta nces of the case in judgment should 
it do to furt her justice. 

In the case of Ten Eyck vs. Manning, 52 New Jer-
sey Equ ity, pa ge 47. In this case, Vice Chancellor 
Van Fleet in hi s opinion on page 49, in a suit fo r 
specific perf ormance, says that the remed y by spe-
cific perfo rmance is not a matter of strict right , 
but of sound judicial discretion, and will be granted 
or denied as the justice and right of the pa r ticular 
case shall seem to the court, on full consideration of 
rights and equities of the parties, to require. 

II. 

That pa rol evidence is admissible to show t hat a 
writing, in the form of a contract , never became 
operat ive as a contract. In other words, a sepa r at e 
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agreement, constituting a condition preced ent to 
the attaching of any obligation under the writing 
may be shown by parol evidence. Parol evidence is 
admissible ,to show that a written instru ment has 
never been delivered so as to bind the parties there-
to. See 10 Ruling Case Law, page 1053, Section 249 
to 3. 

Indeed, parol evidence is admissible to show that 
a written contract shall not become bindin g until 
the performance of some condition precedent , al-
though the contract names other conditions pre-
cedent, not repugnant to the one sought to be shown, 
t'o its becoming operative and taking effect. See 
10 Ruling Case Law, page 1054, Section 249. 

l, 

The same author in Section ,,250; 10 Ruling Case 
Law, page 1054, says that it has become the t:ettled 
rule in a majority of States that a w,ritten contract 
whether under seal or not, may, by parol, be 
proved to have been delivered to the obligee upon a 
parol condition that it was not to become binding 
until the happening of a future event, and may be 
avoided upon the further proof that such an event 
has not occurred. Smith vs. Dotterweich, 200 New 
York, page 299, Fulton vs. Priddy, _ 123 Mkhiga n, 
page 298. There is no doubt that parol evidence is 
admissible to show the existence of some contingen-
cy or condition affecting the operation and effect 
of a written contract. See 22 Corpus Juris, page 
1148, Section 1540. 
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III. 

In the case of Chetwood vs. Brittan, 4 New Jersey 
Equity , page 334, affirmed by the Court of Errors 
and Appeals, in 5 New Jersey Equity, page 628. 

In this case the Chancellor writing the opinion, 
at page 337, said that too much latitude has already 
been given, I fear, for the good of society in ano·w-
ing parol proof in explanation of written agree-
ments; but no case as it appears to me has yet gone 
as far as I am asked to go in this case. The Court 
in its opinion, at page 337, said that a Deed abso-
lute on its face may be shown to have been de-
livered as an escrow. This, however, does not affect 
the writing, but its delivery only. 

The Court in this case in passing on the question 
whether or not parol evidence is admissible to show 
that at the time of the execution of the Bond in 
question, the obligor who executed this Bond, could 
show that at the time of its execution that jt was 
agreed that the obligor should not be responsible 
under the terms and conditions of said Bond. 

The Court in its opinion said in this case that "it 
·will not do to be guided by those decisions where the 
courts of Equity on a Bill for Specific Performance 
have indulged defendants in parol proof in excuse 
for not fulfilling written contracts. Here .a latitude 
has been given which belongs to no other case." 
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COMMENT 

Counsel for the appellant to aid his own case, 
avoided that portion of the opinion in _the case of 
Chetwood vs. Brittan, 4 New Jersey Equity, page 
334, which was adver~e to the interest of his client; 
·and cites only that portion of the opinion which can 
be found on page 342 in the conclusion of the opin-
ion; but omits to state that the Chancellor says "it 
will not do to be guided by those decisions where 
courts of Equity on a bill for specific perform ance 
have indulged defendants in p~rol .:proof in excuse 
for not fulfilling written contracts." Here the court 
recognized and appreciated an exception to the rule, 
which exception has been allowed in cases time and 
time again. 

IV. 

In the case of Naumberg vs. Young, 44 New Jer-
sey Law reports, page 336, the court refers to a 
class of cases in which oral testimony of an agree-
ment by parties is held to be competent, are t l:ose 
in which evidence is offer ed to show that the writ-
ten agreement was made to take effect upon a con-
dition which was not performed. 

In the case of Pym vs. Campbell, 6 E. B. page 370, 
in an action for non-performance of an agreemen t 
to sell, the plaintiff produced a written agreemen t 
signed by the defendant. The defendant was ::tl-
lowed to prove by oral testimony that the agreem ent 
was drawn up with the understanding that it would 
be no bargain until approved by "A"; and "A" did 
not approve of it. 

1-3 

v. 
In the case of Giberson and Van Cleaf vs. First 

.National Bank of Spring Lake, et als., Volume 5, 
New Jersey Advanced reports, the issue of Febru-
ary 26, 1927, page347, Vice Chancellor Berry in his 
opinion on an action to restrain the def end ant bank 
from the prosecution of two suits at law against 
the complainants herein, wherein recovery is sought 
on certain promissory notes of which the complain-
ants were makers and endorsers, the learned Vice 
Chancellor said in his opinion "It is equally true, 
however, that numerous cases have arisen jn the 
courts of equity of this state in which parol evi-
dence has been admitted respecting the rights of 
the parties under written instruments, including 
promissory notes, which would not have been ad-
mitted had the issue been framed at law." Chet-
wood vs. Brittan, 2 New Jersey Equity, page 438; 
Stoutenburg vs. Tompkins, 9 New Jersey Equity 
page 332; Sweet vs. Pal'ker, 22 New Jersey Equity, 
page 453; Van Syckel vs . Dalrymple, 32 New Jersey 
Equity , page 223; affirmed, 32 New Jersey Equity, 
page 826; O'Brien vs. Paterson Brewing Co.', f:Upra; 
Oak Ridge Co. vs. Toole, 82 New Jersey Equity, page 
541; Gallagher vs. Lembeck & Betz Eagle Brewing 
Co., supra; Massopust vs. Lem beck & Betz Eagle 
Brewing Co., supra. 

In the same opinion Vice Chancellor Berry cited 
the case of Stoutenberg vs. Tompkins, 9 New Jerse y 
Equity, page 332, affirmed by the Court of Errors 
and Appeals in 9 New Jersey Equity, page 348. In 
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the case of Van Syckle vs. Dalrymple, 32 New Jer-
sey Equity, page 233, affirmed by the Court of Er-
l'ors and Appeals page 826, in that case the court 
said "Oral evidence is admissible to reform a writ-
ten instrument, or to subvert or overthrow it en-
tirely, but not to vary or alter it." 

COMMENT 

In the case of Giberson vs. First National Bank 
of Spring Lake, Vice-Chancellor Berry cited with 
approval the case of Oak Ridge Co. vs. John O'Toole, 
82 New Jersey Equity, page 541 decided by the 
learned Vice Chancellor Lewis who laid down the 
following rule in the Oak Ridge case "that where 
parties to an agreement stipulate at time it was 
made that it was to have no binding effect upon 
them although executed, such agreement was to 
have no force or effect at law 01· in equity; and that 
parol evidence is admissible to show for what pur-
pose the written agreement to purchase land was 
executed." 

In th'e case of O'Brien vs. Paterson Brewin g ~nd 
Malting Co., which was cited by Vice Chancell or 
Berry, 69 New Jersey Equity, page 131, the court 
in discussing the Rule says as follows: "As th e 
Court will not permit the Statute of Frauds to be 
a instrument of Fraud, so it ought not to permi t 
the Rule that parol evidence cannot be permitted to 
alter or vary a written contract to be made a in-
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strume nt of Fraud. We submit that the decree en-
tered in this case should be sustained. 

Respectfully submitted, 

. WOOD McKEE, 
MORRIS METZ COHN, 

Solicitors for and of Counsel 
with Defendant-Appellee. 






