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P O I N T S  F O R  P L A I N T I F F S  I N  E R R O R .

1*— General reputation is admissable to prove 
Partnership; and if not in itself sufficient, 
will be, if  connected with corroborating cir-
cumstances.

Whitney v. Sterling, 20
14 Johns, 214.

Qowan v. Jackson,
20 Johns, 176.

2.—A  foreign written law may be proved by parol 
evidence o f a witness, learned in the law of 
that country.

1 Gr. on E r. (12th E d .) Sec. 487 and notes, 
and Sec. 489 and notes. ^

B e Rothschild v. TJ. S., 6 Ct. o f CsL204. 30
Dauphin v. (J. S , Id  221.
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B R I E F .

JLs to F irs t P oin t.—

Much less strictness is required o f plaintiffs in proving 
partnership o f defendants than o f their own, especially 
when the defendants live in another State or country. In 

® this case the plaintiffs did business in Chicago, defendants 
in Montana.

The evidence shows two kinds o f proof offered to prove 
partnership.

1. —B ep u ta tio n :

Printed book, page 9, line 10, &c.
Printed book, page LI, line 20, &c., to page 12, 

2q  line 10.
Printed book, page 12, line 10, &c.

2. —C orroborating P r o o f :

Printed book, page 11, line 30, to page 12, 
line 10.

This evidence clearly refers to the agreement 
copied in printed book, page 19, line 10.

The above evidence should have been submitted to the 
30 Jury, and the question o f its sufficiency left with them.

See authorities cited  upon 1st p oin t.

A s  to Second P o in t.—

The A ct o f Congress regulating the mode o f proof of 
laws o f the various States is not regarded as exclusive.

See L oth rop  v. B lake,
3 Barr. 483.40



Ill our State the point has been decided both ways.
Hale v. Boss, Penn. 590.
Van Buskirh v. Muloclc, 3 Harr. 184.

Ho authorities were cited in either o f  the above cases.

The object o f  our Statute making printed laws o f other 
States evidence o f such laws (Revision pg. 272, sect. 22) is 
not restrictive o f  any old rules o f evidence. It adds a 10 
cumulative or additional rule to the previous rules.

In England great consideration has been given to this 
question, and it is now settled that a foreign written law 
may be proved by parol evidence o f a witness learned in 
the law o f that country.

In Baron De Bode vs. Reginam, 10 Jur. 217, the ques-
tion turned on the point— Whether a general decree o f  the 
National Assembly o f France abolished the feudal law in 
Alsace; and an expert was called to disclose the contents ^ 
of this decree. Objection was made to the admission o f 
his testimony. Lord Denman, in admitting the testimony, 
said : “  I  think that credit must be given to the opinion o f 
legal men who are bound to know the law o f the country 
m which they practice, and that we must take from them 
the account o f it, whether it be the unwritten law which 
they may collect from practice, or the written laws wdiich 
they are also bound to know.’7

if such is the rule in regard to foreign  laws, a fortiori,' 
should the same rule obtain in proving the lhws o f  a sister 
State.

The parol testimony offered to prove the law o f Illinois 
(Pg. 23 printed book) should therefore have been allowed.

See authorities on Second Point.

STOKE & JACKSOK,

Attorneys o f  Appellants.
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B E N J A M I N  E .  W E B S T E R ,  j
I m p l e a d e d ,  & c .  |

A d s m .  |  O n  E r r o r .

T A Y L O R  &  W R I G H T .  J

POINTS FOR DEFENDANT IN ERROR,

I Ii ¡8 a matter of very great consequence to mis defendant, 
¡»•bater, whether or not he shall be held liable to this claim of 

a plaintiff». The claim is for $5,345.08, which with interest 
per cent- for six years, will amount to about. $8,550.

Jt appears in evidence that Clough & Co. failed, and, of course,
'lam ent go against Webster, this sum of money must come 

F  of him alone.

The agreement put in evidence shows that Mr. Webster ad- 
Pnced for this enterprise $10,000. Of course, it is unnecessary 
pay that is all gone.
I This is the first suit brought by the creditors of Clough & Co

Webster. If this shall prove successful, doubtless oth- 
pinay be expected.

»‘ US look at the surroundings. Clough & Co. were doing
»»»as in Chicago. Mr. Taylor had known one of them 16

L t e kneW aI1 that Was ueeessary to be known about them.
L r  n0thin?  ab0Ut Web8ter- Webster> however> had been
[co yea.rS in GhlCdg0’ a member of the firm of Webster, Marsh 

a Nothing house.
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Mr. Webster did not buy these goods ; lie did not authorize) 
any one to buy them. He lias never said or admitted that! 
was a member of the firm of Clough & Co., or of the Moatanij 
Hide and Fur Co., or admitted his liability for this debt.

Mr. Clough, it seem-*, represented him as such partner, 
says he had contributed $10,000 and would contribute morel 
Himself and Leonard had each contributed several thousand i 
lars, and finally the agreement is exhibited to Mr. Taylor by Mrj 
Clough, before the goods are purchased, to satisfy him beyondtu 
doubt that Mr. Webster was liable, or would be iiable, fc 
goods he wanted to buy of Taylor & Wright.

It seems to me to be unnecessary to consider all the four point! 
raised by the plaintiff in error, because the case wili be governel 
doubtless by the last, viz., the motion to non-suit.

I f this Court affirms the action of the Justice below in thatmoj 
tion, it can make no difference what error upon other pointai 
may have committed I f  that be reversed, of course, the othe 
assignments of error need not be considered.

I think the non-suit was right on several grounds.

I
This suit is brought against John Clough, Oliver B. Leoniu| 

and Webster, not as partners, but as joint debtors.
The proof is the goods were sold and charged to a companjj 

called The Montana Hide and Fur Company. They were ordere. 
by John Clough, who admits he was a member of that compaij 
and declares that Oliver B. Leonard and Webster are also mefflj 
bers. Mr. Leonard don’t deny that allegation, but Mr. 
ster does. Clough’s allegations can not bind or charge Mr. Webj 
ster.

How, then, do the plaintiffs fix Mr. Webster’s liability for thi| 
debt ?

By calling him on the stand and proving the execution of 
agreement of November 16th, 1868, and resting.



Where is the proof that this agreement constitutes the parties 
¡thereto “The Montana Hide and Fur Company ?”

It not only is silent on the subject of these parties forming the 
[The Montana Hide and Fur Company, but it is contradicted by 
|Mr. Taylor’s own testimony.

He says Clough told him that Leonard, Webster and himself 
onstituted that company. But here is another party in this 
Joncern, Ziba H. Clough.

This, then, can not prove that Mr. Webster is or was a mem-
ber of that company ; and if this don’t prove it, it is not proved. 
Is a matter of fact, that organization was effected about April 
1st, 1869. The agreement constituting that company was pro- 
peed, or a copy of it, by Mr. Taylor in his cross-examination, as 
etailed on page 2 1 , line 28.
Theiefore, there was no proof that Mr. Webster was a member 

pi The Montana Hide and Fur Company, except the declaration 
t Clough.

IL
A. second ground of non suit is, that if the agreement spee-

ded does constitute Mr. Webster a member of this company, 
ĉonstitutes Ziba H Clough such member also, and he is not 

•fought into court. The plaintiffs are bound to bring all 
pe members of said company in court if they can be found, 
M the 13lst section of the Practice Act don’t apply to this case.

III.
j This agreement of November 16th, 1868, does not consti-
le Webster a partner, as between themselves, with the other 
parties to that agreement, and if it does not, then Webster is not 
table for this debt.
In my judgment, this is an important element in this case, 
be Court refused to let us prove what the intention of the 

parties was in the cross-examination of Mr. Webster himself ;
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we must therefore infer the intention from the instrument itself.
It is manifest that this buying hides and furs in Montana terri-

tory and bringing them to Chicago to sell was a kind of side Ten- 
ture of John Clough & Co., apart and independently of their or- 
dinary and legitimate business ; and that the money for carryiug 
it on was furnished by Webster, and in lieu of the 10 percent, 
interest allowed in Illinois, they agreed to pay him a certain 
share of the profits and return him his money the next July.

The buying, selling and handling was all to be done by the 
firm of Clough & Co. Webster was to be secured by insurance 
policies ; and he was to have one-third of all the profits, deductj 
ing one-third of expenses of insurance and freight on stock.

There is one item in said agreement (Item 6) which looks toj 
wards his bearing a part of the losses ; but that is annulled, 1 
take it, by Item 10, requiring a return of all money loaned.

There are one or two points in the agreement which seem to 
squint towards a partnership, viz., Items 7 and 8, concerning thd 
goods being shipped to him at Chicago, and a weekly statemenj 
sent, and also that the agreement should cover goods in Montand 

at that time.
But it is very evident that Clough & Co. were to handle anil 

sell all the goods and that Webster had really no more contro 
over the goods than any other creditor of John Clough & Co. 
and the stipulation about the then present stock of hides meanj 
evidently only that his share of the profits should be counted o| 
that stock as well as on what goods might be subsequently pul
chased. I

There are four points clearly apparent in this agreement, all 
perfectly consistent with the theory that none of the parties td 
that agreement considered Wbbsior a partner :

| . That Webster should loan a then existing firm SlO.OOl 
to be used in a certain adventure, and instead of interest hi 
should receive a share of profits.

2 ,  That it should be returned by July 1 next.
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3 «  T h a t  h e  s h o u l d  b e  s e c u r e d  b y  p o l i c i e s  o f  i n s u r a n c e .
4 .  T h a t  h e  s h o u l d  b e  a d v i s e d  w e e k l y  o f  t h e  c o n d i t i o n  o f  t h e  

business.
I r e s p e c t fu lly  s u b m i t  h e r e  t w o  p o i n t s  :
| ,  T h a t  t h i s  a g r e e m e n t  d o e s  n o t  m a k e  W e b s t e r  a  p a r t n e r  in  

this e n te r p r is e  w i t h  J o h n  C l o u g h  &  C o  , a n d  
2 a  I f  i t  d o e 8 n o t ,  h e  is  n o t  l i a b l e  to  t h e s e  p l a i n t i f f s ,  h o w e v e r  

he m ight b e  l i a b l e  to  c r e d i t o r s  w h o  h a d  n o  n o t ic e  o f  t h e  a g r e e -
ment.

W e b ste r  lo a n e d  t h i s  f ir m  s o m e  m o n e y ,  a n d  w a s  e n t i t l e d  to  a  
share o f  t h e  p r o f i t s ,  i f  a n y .

Does th is  m a k e  h i m  a  p a r t n e r  ?
He had  n o  i n t e r e s t  o r  p r o p r i e t a r y  r i g h t  in  t h e  s t o c k  o r  m e r -

chandise o f  t h e  c o n c e r n .
He w a s  n o t  b y  h i s  o w n  c o n s e n t  h e ld  f o r t h  to  t h e  w o r ld  a s  a  

partner. B u t  t h e y  s a y  h e  w a s  to  s h a r e  in  t h e  p r o f i t s .
1 know  it  w a s  f o r m e r l y  h e ld  t h a t  w h o e v e r  p a r t i c i p a t e s  in  t h e  

profits b e c o m e s  a  p a r t n e r  a s  to  t h i r d  p e r s o n s ,  b e c a u s e  h e  t a k e s  
from c r e d ito r s  a  p a r t  o f  t h e  f u n d  o n  w h i c h  t h e y  r e l y  f o r  p a y m e n t .  

But I  r e s p e c t f u l ly  in s i s t  t h a t  t h i s  d o c t r i n e  is  n o t  l a w  in  N e w  
Jersey.

The m o d e r n  t e x t  b o o k s  a n d  t h e  c u r r e n t  o f  r e c e n t  A m e r i c a n  
decisions a r e  a g a i n s t  i t .

The s u b je c t  is  e x t e n s i v e l y  e x a m i n e d  in  t h e  A m e r i c a n  e d i t o r ’ s  
antes on W a u g h  v . C a r v e r ,  1 S m i t h ’ s L e a d i n g  C a s e s ,  ( 5 t h  E d . )QOt) . .

c itin g  a m o n g  o t h e r  c a s e s  :
Rice v . Austin, 1 7  M a s s .  1 9 7 .
Gallop v . Newman, 7  P e c k  2 8 2 .
Sack v . Howland, 5  D e n i o  6 9 ,  a n d  n u m e r o u s  o t h e r  c a s e s ,  

ho p o in t  o f  t h e s e  d e c i s i o n s  s e e m s  to  b e  t h a t  “  c o n t r i b u t i o n  
°f money o r  la b o r  t o w a r d s  p r o s e c u t i n g  a  b u s i n e s s  w i t h  a  r i g h t  
° a c o r r e s p o n d in g  r e t u r n  f r o m  t h e  p r o c e e d s  w i l l  n o t  e s s e n t i a l l y  
institute a  p a r t n e r s h i p .”

Stipu latin g f o r  a  c o m p e n s a t i o n  in  p r o p o r t i o n  to  t h e  p r o f i t s ,  o r
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o u t  o f  t h e  p r o f i t s ,  w i i l  n o t  g i v e  t h e  r i g h t s ,  o r  i m p o s e  th e  lia b ili-
t ie s  o f  a  p a r t n e r  u n l e s s  t h e  s t i p u l a t i o n  a m o u n t s  to  a  jus ad rent: 

o r  in re, a n d  n o t  m e r e l y  to  a  c h o s e  i n  a c t i o n .
Conklin v . Barton , 4 3 .  B a r b .  4 3 5 .
Loomis v .  Marshall, 1 2  C o n n .  6 9 .
D ew ey v .  Cabot, 6  M e t c a l f ,  9 2 .
Turner v .  Bissell,  1 4  P i c k .  1 9 2 .

I n  t h e  s e c o n d  e d i t i o n  o f  P a r s o n s  o n  P a r t n e r s h i p ,  h e  h as an 
e x t r e m e l y  v a l u a b l e  n o t e ,  “ c , ”  b e g i n n i n g  a t  p a g e  7 4  a n d  run-
n i n g  t h r o u g h  2 0  p a g e s ,  i n  w h ic h  t h i s  s u b j e c t  i s  f u l l y  considered, 
a n d  h i s  c o n c l u s i o n  is  “  t h a t  t h e  d o c t r i n e  t a u g h t  in  W a u g h  v. 
C a r v e r  i s  n o t  e s t a b l i s h e d  b y  t h e  m a s s  o f  e i t h e r  E n g l i s h  o r  A m er-
i c a n  c a s e s ,  a n d  t h a t  a l t h o u g h  t h e r e  a r e  d i c t a  o f  i m m e n s e  weight, 
a p p a r e n t l y ,  to  t h e  c o n t r a r y ,  t h e r e  a r e  b u t  t w o  g r o u n d s  upon 
w h i c h  a  m a n  c a n  b e  h e l d  l i a b l e  a s  a  p a r t n e r  to  t h ir d  persons, 
a n d  t h a t  i f  a  m a n  h a s  n o t  b e e n  h e ld  o u t  a s  a  p a r t n e r  h e  can be 
c h a r g a b l e  a s  s u c h  o n l y  w h e n  h e  h a s  s o m e  o w n e r s h i p  in  or ol 
t h e  p r o f i t s  a s  t h e y  a c c r u e  a n d  a r e  n o t  y e t  a s c e r t a i n e d  o r  divided  
in t o  p o r t i o n s .”

P a r s o n s  s a y s  t h e  t r u e  t e s t  is  “  d id  t h e  s u p p o s e d  p a r tn e r  ac-
q u i r e  b y  h i s  b a r g a i n  a n y  p r o p e r t y  in , o r  c o n t r o l  o v e r  th e  profits 
w h i l e  t h e y  r e m a i n  u n d i v i d e d .  I f  s o , h e  is  l i a b l e  to  th ird  per-
s o n s  a n d  o t h e r w i s e  n o t .”

P a r s o n s  o n  P a r t n e r -s h i p ,  m a r g i n a l  p a g e  7 1 .

T h i s  a ls o  s e e m s  t  > b e  t h e  d o c t r i n e  o f  t h e  C o u r t s  o f  th is  State.
I n  H a r g r a v e  v . C o n r o y ,  t h e  C h a n c e l l o r  s a y s  : “  T h a t  although  

i t  i s  i n  g e n e r a l  t e r m s  la id  d o w n  b y  t h e  a u t h o r i t i e s  t h a t  a  partici- i 
n a t i o n  i n  t h e  p r o f i t s  o f  a n y  b u s i n e s s  o r  u n d e r t a k i n g  is  sufficient 
t o  c o n s t i t u t e  o n e  a  p a r t n e r  y e t  i t  m u s t  b e  a  g e n e r a l  participation  
i n  t h e  p r o f i t s  a s  s u c h .  B u t  w h e n  o n e  w h o  i s  n o t  a  p r in c ip a l has 
n o  c o n t r o l  o v e r  t h e  b u s i n e s s  a n d  n o  p o w e r  a s  a  p a r tn e r  in  the 
f i r m , b u t  is  e m p l o y e d  a s  a  s u p e r i n t e n d e n t ,  r e c e i v i n g  b y  w ay of
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com p en sation  a  s h a r e  o f  t h e  p r o f i t s ,  t h i s  d o e s  n o t  c o n s t i t u t e  h i m  
a p artn er a s  b e t w e e n  t h e m s e l v e s  o r  a s  t o  t h ir d  p e r s o n s .”

Eargrave v .  Conroy, 4  C .  E .  G r e e n .  2 8 3 .
In  Brundred v .  M uzzy, 1 D u t c h . ,  2 7 8 ,  J u s t ic e  E l m e r  s t a t e s  

the tru e r u l e  t h u s  :
“  T h is  e f fe c t  is  p r o d u c e d  ( t h a t  is ,  a  p a r t n e r s h i p  a s  to  t h i r d  

persons) w h e r e v e r  s u c h  p e r s o n s  b e c o m e  e n t i t l e d  t o  a n  a c t u a l  p a r -
ticipation in  t h e  p r o f i t s  o f  a  b u s i n e s s  a s  p r o f i t s ,  s o  t h a t  t h e y  a r e  
entitled to  a n  a c c o u n t  a n d  h a v e  a  s p e c i f ic  l i e n ,  o r  p r e f e r e n c e  i n  
payment o v e r  c r e d i t o r s ,  a n d  t h u s  h a v e  t h e  f u l l  b e n e f i t  o f  t h e  
profits o f  t h e  b u s i n e s s  w i t h o u t  a n y  c o r r e s p o n d i n g  r i s k  in  c a s e  o f  
loss.”

C h a n c e llo r  K e n t ’ s C o m m e n t a r i e s ,  B o o k  3 ,  L e c t u r e  1 4 3 ,  p a g e  
25, has a  n o t e ,  “  b , ”  to  t h i s  e f f e c t  : “  T o  b e  a  p a r t n e r ,  o n e  m u s t  
have su c h  a n  i n t e r e s t  i n  t h e  p r o f i t s  a s  w i l l  e n t i t le  h i m  t o  a n  a c  
count a n d  g i v e  h i m  a  s p e c i f ic  l i e n ,  o r  p r e f e r e n c e  in  p a y m e n t ,  
over o th e r  c r e d i t o r s .”

P a rso n s  h a s  a ls o  t h e  v e r y  c a s e  o f  a  l o a n  o f  m o n e y  to  a  f i r m ,  
the le n d e r  to  h a v e  a  s p e c i f ic  p r o p o r t i o n  o f  t h e  p r o f i t s ; a n d  h e  
says th e  q u e s t i o n  w i l l  b e  : “  H a s  t h e  p a r t y  l e n d i n g  o r  c o n t r i b u -
ting th e  m o n e y  a c q u i r e d  b y  h i s  b a r g a i n  a  p r o p r i e t a r y  i n t e r e s t  in  
the p ro fits  w h i l e  t h e y  r e m a i n  u n d i v i d e d .  I f  h e  h a s ,  h e  i s  l i a b l e  
as a p a r tn e r , o t h e r w i s e  h e  is  n o t  l i a b l e . ”

P a r s o n s  o n  P a r t n e r s h i p ,  1 4 2 ,  t o p  p a g i n g  1 4 9 .
This q u e s t io n  h a s  b e e n  s e t  a t  r e s t  in  E n g l a n d  b y  a n  a c t ,  2 8  

and 2 9  V i e t . ,  8 0 ,  o n e  c l a u s e  o f  w h i c h  p r o v i d e s ,  “ T h a t  t h e  a d v a n c e  
of m o n ey  b y  w a y  o f  lo a n  to  a  p e r s o n  " e n g a g e d ,  o r  a b o u t  to  e n -
gage in  a n y  t r a d e ,  o r  u n d e r t a k i n g ,  u p o n  a  c o n t r a c t  in  w r i t i n g  
wth su c h  p e r s o n ,  t h a t  t h e  l e n d e r  s h a l l  r e c e i v e  a  r a t e  o f  i n t e r e s t  
varying w ith  t h e  p r o f i t s  a r i s i n g  f r o m  c a r r y i n g  s u c h  t r a d e  o r  u n -
dertaking, s h a l l  n o t  o f  i t s e l f  c o n s t i t u t e  t h e  l e n d e r  a  p a r t n e r  w i t h  
such p e r so n  o r  r e n d e r  h i m  r e s p o n s i b l e  a s  s u c h ,”  a n d  M r .  P a r s o n s  
expresses h is  b e l i o f  t h a t  t h e  C o u r t s  o f  t h i s  c o u n t r y  w i l l  r e g a r d  
this s ta tu te  r a t h e r  a s  a  d e c l a r a t o r y  o f  t h e  c o m m o n  l a w  t h a n  a s
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c h a n g i n g  t h a t  l a w ,  a n d  w i l l  a p p l y  to  e a s e s  t h a t  c o m e  before  
t h e m , t h e  p r i n c i p a l  o n  w h i c h  t h a t  s t a t u t e  i s  f o u n d e d .

I n  t h i s  c a s e  W e b s t e r  w a s  b y  t h i s  c o n t r a c t  e n t i t le d  to  a  share 
o f  t h e  p r o f i t s ,  b y  w a y  o f  i n t e r e s t  o n  h is  lo a n ,  j u s t  a s  h e  m ight 
h a v e  b e e n  h a d  h e  a g r e e d  to  g i v e  h i s  p e r s o n a l  s e r v i c e s  in ste a d  of' 
l e n d i n g  h i s  m o n e y .  H e  h a d  n o  p r o p r i e t a r y  r i g h t  i n  t h o s e  profits 
b e f o r e  t h e y  s h o u l d  b e  d i v i d e d  ; h e  w a s  s i m p l y  a  c r e d ito r  with 
o n l y  a  c r e d i t o r ’ s  r i g h t s .  I t  i s  c o n f i d e n t ly  s u b m i t t e d  t h a t  th ere is 
n o  e s s e n t i a l  d i f f e r e n c e  b e t w e e n  a  c a s e  o f  l o a n i n g  m o n e y  to a 
f i r m  fo r  a  s h a r e  o f  t h e  p r o f i t s  a n d  b e s t o w i n g  p e r s o n a l  s e r v ic e s  or 
l a b o r  to  b e  r e p a i d  b y  a  s h a r e  o f  t h e  p r o f i t s .

N o  o n e  d o u b t s  t h a t  i n  t h e  l a t t e r  c a s e  t h e r e  is  n o  p a rtn e rsh ip , 
e i t h e r  inter sese o r  a s  to  s t r a n g e r s ,  a n d  I  s u b m i t  t h e  c a s e s  are not 
d i s t i n g u i s h a b l e  o n  p r i n c i p l e .

T h e  c a s e  o t  Smith ads. P erry Sf Ilow e/i, 5  D u t c h .  7 4 ,  a lso  con-
f i r m s  t h i s  v i e w  o f  t h e  la w .

I  s u b m i t ,  t h e r e f o r e ,  t h a t  t h i s  c o n t r a c t  d o e s  n o t  e s ta b lis h  a 
p a r t n e r s h i p  b e t w e e n  W e b s t e r  a n d  J o h n  C l o u g h  &  C o . ,  n e ith e r  as 
b e t w e e n  t h e m s e l v e s  n o r  a s  to  o t h e r  p e r s o n s .

IV.
I f  t h i s  a g r e e m e n t  d o e s  n o t  m a k e  t h e s e  p e r s o n s  partners 

a s  b e t w e e n  t h e m s e l v e s ,  t h e n  t h i s  n o n  s u i t  w a s  r i g h t .  B ecause 

t h i s  a g r e e m e t i t  w a s  e x h i b i t e d  to  t h e  p l a i n t i f f s  b e f o r e  th e  pur 
c h a s e  o f  t h e  g o o d s ,  a n d  t h e y  t h e n  h a d  n o t ic e  t h a t  W e b s t e r  was 
n o t  a  p a r t n e r  a n d  t h a t  C lc r u g h  c o u ld  n o t  b in d  h im .

P a r t n e r s  e v e n  h a v e  t h e  r i g h t  t o  m a k e  a n y  a g r e e m e n t  am ong
t h e m s e l v e s ,  q u a l i f y i n g  o r  l i m i t i n g  t h e i r  r e s p o n s i b i l i t y .

H e n c e  W e b s t e r  i s  n o t  l i a b l e  i f  n o  p a r t n e r s h i p  inter sese be 
t h e r e b y  c r e a t e d .  B u t

V.
E v e n  i f  t h e  C o u r t  t a k e  t h e  e x t r e m e  v i e w  o f  th e  case and
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sav th a t t h e  c o n t r a c t  a f o r e s a i d  c o n s t i t u t e s  a  p a r t n e r s h i p  b e t w e e n  
th em selves t h e n  W e b s t e r  is  n o t  l i a b l e ,  f o r  t w o  r e a s o n s ;

1. W e b s t e r  h a s  t h e r e i n  d e f i n e d  a n d  l i m i t e d  h is  l i a b i l i t y  ( i f  
any h e h a s )  to  o n e  s p e c i f ic  p o i n t ,  v i z . :  t h a t  t h e  m o n e y  h e  a d -
vanced m u s t  b e  u s e d  f o r  t h e  p u r p o s e  o f  b u y i n g  h i d e s  a n d  f u r s  
in M o n t a n a  T e r r i t o r y  a n d  f o r  n o  o t h e r  b u s i n e s s  o r  p u r p o s e  
w hatever, a n d  t h is  w a s  s h o w n  to  t h e  p l a i n t i f f s  a n d  t h e y  a r e  
bound b y  it .

H o w  a i e  t h e y  to  e s c a p e  t h e  c o n s e q u e n c e s  o f  t h i s  ?
M r. T a y l o r  t e s t i f ie s  t h a t  t h i s  a g r e e m e n t  w a s  e x h i b i t e d  to  h i m  

to prove t h a t  W e b s t e r  w a s  l i a b l e  t o  p a y  t h is  d e b t .
I t  s e e m s  t o  h a v e  s a t i s f ie d  h i m ,  n o t w i t h s t a n d i n g  i t  d i s t i n c t l y  

asserts t h a t  i f  a n y  l i a b i l i t y  w h a t e v e r  i s  d e d u c e d  f r o m  it  a s  a g a i n s t  
him, it is  f o r  a n  e n t i r e l y  d i f f e r e n t  m a t t e r  t h a n  b u y i n g  p r o v i s i o n s  
in C h ic a g o . I t  w a s  f o r  b u y i n g  h i d e s  a n d  f u r s  i n  M o n t a n a  T e r -
ritory th a t  h e  a d v a n c e d  h i s  m o n e y ,  a n d  t h e s e  p l a i n t i f f s  s u e  h i m  
for p r o v is io n s  a n d  g r o c e r i e s  b o u g h t  in  C h i c a g o .

S u re ly  t h e s e  m e n  m i g h t  j u s t  a s  p r o p e r l y  h a v e  b o u g h t  c o t t o n  i n  
New O r le a n s , g o l d  in  W a l l  s t r e e t ,  o r  c o f fe e  in  R i o  J a n e i r o ,  a s  
groceries in  C h i c a g o  a n d  a t t e m p t  ro b in d  W e b s t e r  f o r  t h e  d e b t  
as to d o  it  in  t h i s  c a s e .

T h is  is  t h e  g r o u n d  u p o n  w h i c h  t h e  j u d g e  n o n  s u i t e d  t h e s e  
plaintiffs a n d  t h e  g r o u n d  o f  s u c h  n o n  s u i t  s e e m s  to  b e  s o l i d .

2. T h a t  a g r e e m e n t  e s s e n t i a l l y  a n d  s u b s t a n t i a l l y  f o r b a d e  J .  
Clough &  C o . f r o m  b u y i n g  g o o d s  o f  a n y  k i n d  on credit f o r  t h e  
purposes o f  b i n d i n g  W e b s t e r .

H e  d id  n o t  a u t h o r i z e  t h e m  to  u s e  o r  p l e d g e  h i s  c r e d i t  a t  a l l .
H e  lo a n e d  t h e m  m o n e y  a n d  i t  w a s  t h e  d i s p o s i t i o n  o r  u s e  o f  

that m o n e y  t h a t  h e  t r ie d  to  d e f in e  a n d  r e s t r ic t .
T h ey  in  fa c t  h a d  n o  r i g h t  to  u s e  h i s  c r e d i t  t o  a  p e n n y ’ s  

am ount.
It s t ip u la t e d  t h a t  t h e y  s h o u l d  n o t  w it h  that money p u r c h a s e  a n y  

hind o f g o o d s  b u t  t h e  k i n d  n a m e d  t h e r e i n ,  m u c h  m o r e  d i d  i t  
stipulate t h a t  t h e y  s h o u l d  n o t  b u y  a n y  k i n d  o f  g o o d s  o n  h i s
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c r e d i t ,  a n d  t h e  p la i n t i f f s  k n e w  a l l  t h i s  f o r  t h e y  s a w  th is  agree-
m e n t -

T h e  a r g u m e n t  m a d e  b e l o w  w a s  t h a t  t h e s e  g o o d s ,  fo r  which 
t h i s  s u i t  i s  b r o u g h t ,  w e r e  b o u g h t  f o r  t h e  i d e n t i c a l  p u r p o s e  o f  ex -
c h a n g i n g  t h e m  in  M o n t a n a  T e r r i t o r y  f o r  h i d e s ,  f u r s  a n d  skins, 
a n d  t h e  c a s e  i s  t h u s  b r o u g h t  w it h in  t h e  le t t e r  o f  W e b s t e r ’ s agree-
m e n t ,  t h e  s a m e  a s  i f  t h e  p u r c h a s e  h a d  b e e n  o f  a  b i l l  o f  ex ch a n g e .

T h e  a n s w e r  to  t h a t  i s ,  t h a t  e v e r y  m a n  h a s  a  r i g h t  to  p u t  what 
q u a l i f i c a t i o n s  o r  l i m i t a t i o n s  h e  p l e a s e s  to  h i s  b a r g a i n  w ith  an-
o t h e r  a n d  t h a t  o t h e r  is  b o u n d  i f  h e  a c c e p t s  i t .  T h e  q u a lifica -
t i o n s  to  W e b s t e r ’ s  c o n t r a c t  o f  p a r t n e r s h i p ,  i f  t h i s  b e  su c h  con-
t r a c t ,  w a s  t h a t  J o h n  C l o u g h  &  C o . ,  to  w h o m  h e  l e n t  h is  m oney, 
s h o u l d  u s e  i t  ( t h e  m o n e y )  in  b u y i n g  h i d e s ,  p e l t s  a n d  fu rs in 
M o n t a n a  T e r r i t o r y  a n d  l o r  n o  o t h e r  b u s i n e s s  o r  p u r p o s e  what-
e v e r ,  a n d  i f  i t  a u t h o r i z e s  t h e m  to  p l e d g e  h i s  c r e d i t  a t  a ll it is 
o n l y  f o r  t h e  m e r c h a n d i z e  a n d  in  t h e  p la c e  m e n t i o n e d .

H e  u n d o u b t e d l y  m a y  in s i s t  o n  a  s t r ic t  c o n s t r u c t i o n  o f  this 
a g r e e m e n t  w h e n  a  p a r t y  w h o  h a s  s e e n  i t  s e e k s  to  m a k e  h im  re-
s p o n s i b l e  o n  a  c o n t r a c t  d i f f e r i n g  f r o m  h is  s p e c i f ic  d ir e c t io n s .

VI.
T h e r e  i s  a n o t h e r  p o i n t  in  t h i s  c a s e  t h a t  d e m a n d s  so m e  at-

t e n t i o n ,  a n d  t h a t  is  t h i s  : T h e s e  g o o d s  a p p e a r  to  h a v e  been 
b o u g h t  in  f a c t  b y  t h is  m a n  J a c o b  S m i t h ,  ( M r .  W r i g h t  says, p- 
6 ,  l i n e  2 0 )  t h a t  h e  s e l e c t e d  t h e  g o o d s  a n d  g a v e  in s t r u c t io n s  about 
d e l i v e r i n g  t h e m . M r .  C l o u g h  w a s  n o t  p r e s e n t  w h e n  th e y  were 
s e le c t e d ,  a s  t h e y  c a l l  i t .

T h e  p la i n t i f f s  s o ld  a n d  d e l i v e r e d  t h e  g o o d s  a n d  c h a r g e d  them  
t o  t h e  M o n t a n a  H i d e  a n d  F u r  C o .

T h e y  w e r e  s o l d  o n  W e b s t e r ’ s  c r e d i t ,  M r .  T a y l o r  s a y s , and 
a ls o  t h a t  C l o u g h  &  C o .  w e r e  n o t  e n t i t l e d  to  a n y  s u c h  c r e d it .

T h i s  m a n  S m i t h  d r a w s  f o r  t h e  a m o u n t  o n  t h e s e  b i l l s  on  John 
C . C l o u g h  &  C o . ,  a n d  t h e s e  p l a i n t i f f s  g o  to  J o h n  C . C lo u g h  & Co. 
a n d  p r o c u r e  t h e i r  a c c e p t a n c e  o f  t h e m .
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W h a t  t h e  p la i n t i f f s  m e a n  b y  s a y i n g  t h e y  r e c e i v e d  t h i s  p a p e r  
co n d itio n a lly , w e  a r e  n o t  i n f o r m e d .  T h e y  d id  r e c e iv e  i t  a n d  p r o -
cure its  a c c e p t a n c e  b y  t h e  d r a w e e s .  T h e y  t h i n k  t h e  M o n t a n a  
Hide a n d  F u r  C o m p a n y  w a s  n o t  c r e d i t e d  w it h  t h e  a m o u n t  o f  
them ; b u t  t h e y  t r ie d  to  c o l le c t  t h e  a c c e p t a n c e s  h o w e v e r  o f  J o h n  
C C lo u g h  &  C o  , a n d  a f t e r  t h e y  f a i le d  M r .  C l o u g h  ( a s  M r .  T a y l o r  
testifies) to ld  t h e m  W e b s t e r  w a s  l i a b l e  a n d  h e  m u s t  p a y  t h e  b i l l .

I  s u b m it  h e r e  t h r e e  p o i n t s  :

1. T h a t  t h is  s h o w s  t h a t  t h e  p l a i n t i f f s  p r e f e r r e d  t h e  a c c e p t a n -
ces o f  J o h n  C .  C l o u g h  &  C o .  f o r  t h e s e  g o o d s  to  a n  o p e n  a c c o u n t  
against th e  M o n t a n a  H i d e  a n d  F u r  C o m p a n y .

2 .  'T h a t  t h e y  h a d  d o u b t s  a b o u t  M r .  W e b s t e r ’ s  b e i n g  r e s p o n s i b l e  
for the p r ic e  o f  t h e m .

3. W e  m a y  i n f e r  t h a t  t h is  a c c e p t a n c e  o f  t h e s e  d r a f t s  w a s  a  s e t -
tlement o f  t h e  a c c o u n t  o f  t h e  M o n t a n a  H i d e  a n d  F u r  C o m p a n y ,  
and t h a t  t h e n  t h e  p l a i n t i f f s  w e r e  c o n t e n t  to  r e l y  o n  J o h n  C .  
Clough &  C o . a n d  t h a t  W e b s t e r  m a y  b e  c o n s i d e r e d  d i s c h a r g e d .

E .  W .  E U N Y O N ,
A t t ’ y  f o r  D e f t ,  in  E r r o r .





J t t t o  J e r s e g  ( E r r o r s  a i t b  J p e a k

Fr an k  C. T a y l o r , et al,

VS' W rit o f  E rro r .

Be n j a min  F. W e b s t e r , et al.
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ j

NEW JERSEY, SS.

'----------- > The State of New Jersey to our Justices of
j s e a l . | our Supreme Court of Judicature of the State 

o f New Jersey,

Gr e e t in g  :
Forasmuch as in the record and proceedings, and also in the 10 

giving of judgment o f a plea which was in our Court before 
you, between Frank C. Taylor and others, o f  a plea of trespass 
on the case, on promises, as it is said, manifest error hath inter-
vened to the great damage o f the said Frank C. Taylor and 
others, plaintiffs, as we are by their complaint informed.

We being willing that the error, if any there be, should in 
due manner be corrected, and full and speedy justice be done 
to the party aforesaid in this behalf, do command you, that 
without delay you distinctly and openly send, under your seal, 
the record and proceedings aforesaid, with all things concern-
ing the same, to our Court of Appeals in the last resort in all
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cattses as heretofore, on the third Tuesday of June, instant, 
wheresoever they shall be in the said State, together with this 
writ, that the record and proceedings aforesaid being inspected 
we may further cause to be done thereupon, what of right and 
according to law ought to be done.

Witness, Theodore Runyon, Esquire, Chancellor, at Trenton, 
this third day of June, A. D. eighteen hundred and seventy- 
four.

He n r y  C. Ke l se y , Clerk.
10 N. Pe r r y , Jr., Attorney o f Plaintiff.

JOIN DER IN ERROR.

And the said Benjamin F. Webster, by E. W . Runyon, his 
attorney, comes here into Court and says, that there is no error 
either in the proceedings aforesaid or in giving the judgment 
aforesaid ; and he prays that the said Court o f Errors and Ap-
peals now here, may proceed to examine as well the record and 
proceedings aforesaid, as the matter aforesaid above assigned 
for error, and that the judgment aforesaid, in form aforesaid 

20 given, may be in all things affirmed.
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N E W  J E R S E Y  S U P R E M E  C O U R T .

Union  Co un ty .

Fbank C. Tayl or  et al. In  Case on Prom .

vs. Y

Benj amin F. W e bs t e r , et al. On Postea, ¿be.

Union County , ss .— F r a n k  C .  T a y l o r  a n d  J o h n  M .  W r i g h t ,  
t h e  p la i n t i f f s  h e r e i n ,  p u t  in  t h e i r  p la c e  N .  P e r r y ,  J r . ,  t h e i r  
a t t o r n e y ,  a g a i n s t  B e n j a m i n  F .  W e b s t e r ,  e t  a l . ,  in  a  p le a  o f  
t r e s p a s s  o n  t h e  c a s e  o n  p r o m i s e s .

Union Count y, ss.— B e n j a m i n  F .  W e b s t e r ,  o n e  o f  t h e  d e f e n d - 1 0  
a n t s  h e r e i n ,  p u t s  in  h i s  p l a c e  E n o s  W .  R u n y o n ,  h i s  a t t o r -
n e y , in  a  p l e a  o f  t r e s p a s s  o n  t h e  c a s e  o n  p r o m i s e s .

New Jers ey  Supre me  Co ur t  o f  t h e  2 2 d  d a y  o f  A p r i l ,  A .  D .  
1 8 7 0 .

Union Co un ty , ss.— B e n j a m i n  F .  W e b s t e r ,  o n e  o f  t h e  d e f e n d  
a n ts  in  t h i s  s u i t ,  w a s  s u m m o n e d  t o  a n s w e r  u n t o  F r a n k  C .  
T a y l o r  a n d  J o h n  M .  W r i g h t ,  t h e  p la i n t i f f s  t h e r e i n ,  o f  a  p le a  
o f  t r e s p a s s  o n  t h e  c a s e  u p o n  p r o m i s e s ,  a n d  t h e r e u p o n  t h e  
p la in t i f f s , b y  N .  P e r r y ,  J r . ,  t h e i r  a t t o r n e y ,  c o m p l a i n  :

F o r  t h a t  w h e r e a s  B e n j a m i n  F .  W e b s t e r ,  J o h n  C l o u g h  a n d  2 0  
O liver B .  L e o n a r d ,  c o -p a r t n e r s ,  t h e  d e f e n d a n t s ,  h e r e t o f o r e ,  t o  
wit, o n  t h e  f ir s t  d a y  o f  A p r i l ,  1 8 7 0 ,  a t  E l i z a b e t h ,  i n  t h e  c o u n t y  
oi U n io n , w e r e  i n d e b t e d  t o  t h e  p l a i n t i f f s  in  t h e  s u m , & c .

* * * *

( H e r e  f o l l o w  t h e  c o m m o n  c o u n t s  in  a s s u m p s i t . )
* * * *



4

Y e t  t h e  d e f e n d a n t s  h a v e  d i s r e g a r d e d  t h e i r  s a i d  s e v e r a l  p r o m -
i s e s ,  a n d  h a v e  n o t  p a i d  t h e  s a i d  s e v e r a l  s u r a s  o f  m o n e y ,  n o r  any  
o f  t h e m ,  n o r  a n y  p a r t  t h e r e o f ,  a l t h o u g h  o f t e n  r e q u i r e d  s o  to  do, 
b u t  t o  d o  s o  h a v e  h i t h e r t o  w h o l l y  r e f u s e d ,  a n d  s t i l l  d o  refu se, 
t o  t h e  d a m a g e  o f  t h e  p la i n t i f f s  t e n  t h o u s a n d  d o l l a r s ,  a n d  th ere-
f o r e  t h e y  b r i n g  t h e i r  s u i t ,  & c .

N .  P e r r y ,  J r . ,  A t t ’ y  o f  P l f f ’ s.

N o t i c e  i s  h e r e b y  g i v e n  t h a t  t h i s  a c t i o n  i s  b r o u g h t  t o  reco v er  
t h e  a m o u n t  d u e  o n  a  c e r t a i n  b o o k  a c c o u n t ,  o f  w h i c h  t h e  fo llo w -  

1 0  i n g  i s  a  t r u e  c o p y :
C h i c a g o ,  M a r c h  2 9 t h ,  1 8 6 9 .

M o n t a n a  H i d e  &  F u r  C o . ,
H e l e n a ,  M .  T .

B o u g h t  o f  T a y l o r  &  W r i g h t .  
*  $  *  *

(  h e r e  f o l l o w  i t e m s  o f  t h e  a c c o u n t  a m o u n t i n g  t o  $ 5 ,3 4 5 .0 8 . )

T h e  d e f e n d a n t s  f i le d  a  p l e a  o f  g e n e r a l  i s s u e .

A f t e r w a r d s ,  t o  w i t ;  o n  t h e  7 t h  d a y  o f  A p r i l ,  A .  D .  1 8 7 4 ,  the 
a b o v e  c a u s e  c a m e  o n  t o  b e  t r i e d ,  b e f o r e  t h e  H o n .  D a v i d  A . 

2 0  D e p u e ,  o n e  o f  t h e  A s s o c i a t e  J u s t i c e s  o f  t h e  s a id  C o u r t ,  a t  the 
C i r c u i t  C o u r t ,  h e l d  a t  E l i z a b e t h ,  in  a n d  f o r  t h e  s a i d  C o u n t y  of 
U n i o n ,  u p o n  t h e  p l e a d i n g s — w h e r e u p o n  a  j u r y  w a s  e m p a n e lle d  
f o r  t h e  t r i a l  t h e r e o f ; t h e  s a id  p la i n t i f f s  h a v i n g  o p e n e d  their 
c a s e  t o  t h e  j u r y ,  o f f e r e d  a n d  r e a d  in  e v i d e n c e  t h e  f o l l o w i n g  tes-
t i m o n y  t a k e n  b y  v i r t u e  o f  a  c o m m i s s i o n  i s s u e d  b y  th e  said 
C o u r t .

( H e r e  f o l l o w  f o r m a l  p a r t s  o f  t h e  c o m m i s s i o n .)

J o h n  M .  W r i g h t ,  a  w i t n e s s  p r o d u c e d  b e f o r e  m e ,  b e i n g  duly  
s w o r n ,  o n  h i s  o a t h ,  s a i t h ,  i n  r e p l y  t o  i n t e r r o g o t a r i e s  a d d ressed  

3 0  t o  h i m ,  a s  f o l l o w s  :

In ter .  1 .  W h a t  i s  y o u r  n a m e ,  a g e ,  o c c u p a t i o n  a n d  place of 
r e s i d e n c e  ?

A n s .  J o h n  M .  W r i g h t ;  a g e ,  f i f t y  y e a r s ;  o c c u p a t i o n ,  w h o le -
s a le  t e a -d e a l e r  ;  r e s i d e n c e ,  C h i c a g o ,  111.
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2. W h a t  b u s i n e s s  w e r e  y o u  e n g a g e d  in  d u r i n g  t h e  y e a r  1 8 6 9 ,  
and w h e r e  ?

A .  G e n e r a l  g r o c e r y  b u s i n e s s ,  a t  C h i c a g o .
3 . S t a t e  w h e t h e r  o r  n o t  y o u  a r e  o n e  o f  t h e  p la i n t i f f s  in  t h i s  

su it?
A .  I  a m .
3| . W h a t  w a s  t h e  f i r m  n a m e  u n d e r  w h i c h  y o u  w e r e  d o i n g  

business, a n d  w h o  w e r e  t h e  p a r t n e r s  ?
A .  T a y l o r  a n d  W r i g h t ;  F r a n k  C .  T a y l o r  a n d  J o h n  M .  

W r ig h t . 1 0

4. D o  y o u  k n o w  t h e  d e f e n d a n t s  i n  t h i s  s u i t ,  a n d  i f  s o ,  w h o m ?
A .  P e r s o n a l l y  I  d o  n o t  k n o w  t h e m .
5. S t a t e  w h e t h e r  o r  n o t  t h e  f i r m  o f  T a y l o r  a n d  W r i g h t  e v e r  

had a n y  d e a l i n g s  w i t h  t h e  M o n t a n a  H i d e  a n d  F u r  C o m p a n y  ?
A .  T h e y  h a d .
6. I f  s o ,  s t a t e  w h a t  t h o s e  t r a n s a c t i o n s  w e r e  ?
A . M a r c h  2 9 t h ,  1 8 6 9 ,  w e  s o l d  t h e m  a  b i l l  o f  g r o c e r i e s ,  

a m o u n tin g  t o  $ 5 , 2 3 5 . 3 7 ;  M a r c h  3 1 s t ,  1 8 6 9 ,  a  b i l l  o f  c o f f e e ,  
am o u n tin g  t o  $ 1 0 9 . 7 4 .

7 . H a v e  y o u  a  s t a t e m e n t  o f  t h e  i t e m s  o f  s a id  b i l l  o f  g r o c e r i e s ,  2 0  
sold to  t h e  d e f e n d a n t s ,  t h e  M o n t a n a  H i d e  a n d  F u r  C o m p a n y ,
on M a r c h  2 9 ,  1 8 6 9  ?

A .  I  h a v e  a n d  n o w  p r o d u c e  t h e  s a m e  a n d  r e q u e s t  t h e  C o m -
m issioner t o  a t t a c h  t h e  s a m e  a s  E x h i b i t ,  “ A , ”  t o  t h i s  m y  d e p o -
sition.

8 . H a v e  y o u  a  s t a t e m e n t  o f  t h e  i t e m s  o f  t h e  b i l l  o f  g o o d s  
sold t o  t h e  d e f e n d a n t s ,  t h e  M o n t a n a  H i d e  a n d  F u r  C o m p a n y ,  
by the p la in t i f f s  o n  t h e  3 1 s t  M a r c h ,  1 8 6 9  ?

A .  I  h a v e ,  a n d  p r o d u c e  i t  a s  e x h i b i t  “  B  ”  t o  t h i s  d e p o s i t i o n .
9. S ta te  w h e t h e r  o r  n o t  t h e  d e f e n d a n t s ,  o r  a n y  o n e  o f  t h e m , 3 0  

have e v e r  p a i d  t h e  p la i n t i f f s  f o r  t h e  w h o l e  o r  a n y  p o r t i o n  o f  
the g o o d s  s o l d  u p o n  t h e  s a id  2 9 t h  a n d  3 1 s t  d a y s  o f  M a r c h ,  1 8 6 9  ?

A .  T h e y  h a v e  n e v e r  p a i d  a n y  p o r t i o n  o f  i t .
10 . W h e r e  w e r e  t h e  d e f e n d a n t s  e n g a g e d  in  b u s i n e s s  a t  t h e  

time th e  g o o d s  w e r e  s o l d  t o  t h e m  ?
A . T h e  g o o d s  w e r e  m a r k e d  a n d  s h i p p e d  t o  H e l e n a ,  M o n -

tana T e r r i t o r y .
P »  S t a t e  t h e  a m o u n t  t h a t  i s  n o w  d u e  a n d  o w i n g  t h e  p la i n -
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t i f f s  f r o m  t h e  d e f e n d a n t s  o n  a c c o u n t  o f  t h e  g o o d s  w h ic h  you 
h a v e  t e s t i f i e d  t o  a s  h a v i n g  b e e n  s o l d  t o  t h e  d e f e n d a n t s  b y  the 
p la i n t i f f s  ?

A .  $ 5 , 3 4 5 . 0 8 ,  n o t  i n c l u d i n g  i n t e r e s t  ( f iv e  t h o u s a n d  t h r e e  hun-
d r e d  a n d  f o r t y - f i v e  d o l l a r s  a n d  ^ o ).

12. S t a t e  w h e t h e r  o r  n o t  t h e  g o o d s  w h i c h  y o u  h a v e  testified  
t o  a s  h a v i n g  b e e n  s o l d  b y  t h e  p l a i n t i f f s  t o  t h e  d e f e n d a n t s  were 
s o l d  o n  t i m e ,  a n d  i f  s o ,  w h e n  t h e  p a y m e n t  f o r  t h e  s a m e  becam e  
d u e  ?

1 0  A .  ’ T h e y  w e r e  s o l d  f o r  c a s h  o r  i t s  e q u i v a l e n t  ?

C ross-exa m in a tion .

1 3 .  I n  i n t e r r o g a t o r y  f i f t h  y o u  s t a t e  t h a t  T a y l o r  &  W r ig h t  
h a d  d e a l i n g s  w i t h  t h e  M o n t a n a  H i d e  &  F u r  C o m p a n y — w il l  you 
n o w  p le a s e  s t a t e ,  w h o  y o u  m e a n  b y  t h e  M o n t a n a  H i d e  a n d  Fur 
C o m p a n y  ?

A .  I  d o  n o t  k n o w  w h o  c o m p r i s e  t h e  c o m p a n y ,  a s  t h e  original 
t r a n s a c t i o n  w a s  m a d e  w i t h  m y  p a r t n e r ,  F .  C .  T a y l o r .

1 4 .  D o  y o u  k n o w  w h e t h e r  t h e  M o n t a n a  H i d e  &  F u r  Com -
p a n y  w a s  a n  i n c o r p o r a t e d  c o m p a n y  o r  a n  a s s o c i a t i o n  o f  individ-

2 0  u a ls  ?
A .  M y  i m p r e s s i o n  w a s  t h a t  i t  w a s  a n  a s s o c i a t i o n  o f  individ -

u a ls .
1 5 .  I f  a n  a s s o c i a t i o n  o f  i n d i v i d u a l s ,  w i l l  y o u  p le a s e  s ta te  for 

w h a t  p u r p o s e  t h e y  w e r e  a s s o c i a t e d ,  w h a t  w a s  t h e  k in d  and 
s c o p e  o f  t h e i r  b u s i n e s s ,  a n d  w h e r e  d i d  t h e y  c o n d u c t  t h e  sam e ?

A .  I  u n d e r s t o o d  t h e i r  b u s i n e s s  w a s  t o  b u y  h i d e s  a n d  furs in 
M o n t a n a  T e r r i t o r y ,  a n d  s h ip  t h e m  t o  M r .  C l o u g h  o f  C h icago , 
w h o  w a s  o f  t h e  a s s o c i a t i o n .

1 6 .  W i l l  y o u  p le a s e  g i v e  t h e  n a m e  o f  t h e  p e r s o n  o r  persons
2 0  w h o  p u r c h a s e d  t h e  b i l l  o f  g o o d s  r e f e r r e d  t o  a b o v e ,  fr o m  the

t h e  f i r m  o f  T a y l o r  &  W r i g h t ,  a n d  t o  w h a t  p e r s o n  o r  persons 
s a i d  g o o d s  w e r e  d e l i v e r e d  ?

A .  T h e  g o o d s  w e r e  s e l e c t e d  b y  M r .  S m i t h ,  w h o  I  u n derstood  
t o  b e  in  t h e  e m p l o y  o f  t h e  C o m p a n y .  T h e y  w e r e  d e liv e r e d  to 
t h e  N o r t h  W e s t e r n  R a i l r o a d ,  b y  h is  i n s t r u c t i o n s ,  a n d  b ills  of 
l a d i n g  t a k e n  f o r  t h e  s a m e .
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i t .  D o  y o u  k n o w  o f  y o u r  o w n  k n o w l e d g e  w h e t h e r  t h e  g o o d s  
m entioned b y  y o u  a s  s o ld  t o  t h i s  C o m p a n y  e v e r  w e n t  i n t o  t h e i r  
possession ?

[Q u e s t io n  o b j e c t e d  t o . ]

A . I  k n o w  t h e y  w e r e  d e l i v e r e d  a c c o r d i n g  t o  i n s t r u c t i o n s .  
They w e n t  o u t  o f  o u r  p o s s e s s i o n  i n t o  t h e i r s .

18. S t a t e  f r o m  w h o m  y o u  r e c e i v e d  y o u r  i n s t r u c t i o n s  a s  t o  
delivery, a n d  w h a t  t h o s e  in s t r u c t i o n s  w e r e  ?

A . F r o m  M r .  S m i t h .  T h e  i n s t r u c t i o n s  w e r e  t o  m a r k  t h e m  
to the M o n t a n a  H i d e  a n d  F u r  C o m p a n y ,  s h ip  b y  t h e  N o r t h  1 0  
W estern  R a i l r o a d ,  v i a  S i o u x  c i t y ,  a n d  t a k e  t h e  N o r t h  W e s t e r n  
R ailroad C o m p a n y ’ s  b i l l  o f  l a d i n g  f o r  t h e m .

19. W a s  t h e  M r .  S m i t h  w h o m  y o u  h a v e  m e n t i o n e d  a  m e m  
ber o f  s a id  C o m p a n y  ?

A .  N o t  t o  m y  k n o w l e d g e .
20. T o  w h o m  w e r e  t h e  b i l l s  o f  g o o d s ,  m e n t i o n e d  b y  y o u  a s  

sold, c h a r g e d  u p o n  t h e  b o o k s  o f  T a y l o r  &  W r i g h t  ?
A . T o  t h e  M o n t a n a  H i d e  a n d  F u r  C o m p a n y .
21 . Y o u  s a y  t h e  g o o d s  m e n t i o n e d  w e r e  s o l d  f o r  c a s h  o r  i t s  

equivalent; w h a t  d o  y o u  m e a n  b y  i t s  e q u i v a l e n t ,a n d  w h a t  i f  a n y  g Q  
u n d ersta n d in g  d i d  t h e  f ir m  o f  T a y l o r  &  W r i g h t  h a v e  w i t h  t h e  
purchasers w i t h  r e f e r e n c e  t o  t h e  p a y m e n t  o f  s a i d  g o o d s  ?

A . T h e  a r r a n g e m e n t  f o r  p a y m e n t  w a s  m a d e  w i t h  m y  p a r t n e r ,  
and 1 0  p e r  c e n t ,  i n t e r e s t  p e r  a n n u m  w a s  t o  b e  a d d e d  f o r  a n y  
time th e y  m i g h t  a g r e e  u p o n  t o  p a y  t h e  s a m e .

22 . W a s  t h e  a r r a n g e m e n t  y o u  s p e a k  o f  m a d e  w i t h i n  y o u r  
own k n o w l e d g e ,  o r  d o  y o u  s p e a k  o f  i t  a s  h a v i n g  h e a r d  o f  i t  
from y o u r  p a r t n e r .

A .  I  d e r i v e d  t h e  i n f o r m a t i o n  f r o m  m y  p a r t n e r .
23 . Y o u  s t a t e  t h a t  J o h n  C l o u g h  &  C o . ,  o f  C h i c a g o ,  w e r e  q q  

m em bers o f  t h i s  a s s o c i a t i o n  o r  c o m p a n y  ;  y o u  w i l l  n o w  s t a t e  i f  
you k n o w  w h a t  a r e  t h e i r  p e c u n i a r y  c i r c u m s t a n c e s  ?

[Question objected to.]

A . I  h a v e  n o  k n o w l e d g e  o f  t h e  s a m e .
Jo h n  M .  W eig h t .

Prank C. T a y lo r ,  a  w i t n e s s  p r o d u c e d  b e f o r e  m e ,  b e i n g  d u l y
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B W O rn , o n  h i s  o a t h  s a i t h  in  r e p l y  t o  t h e  i n t e r r o g o t a r i e s  address-
e d  t o  h i m ,  a s  f o l l o w s  :

In ter .  1 .  W h a t  i s  y o u r  n a m e ,  a g e ,  o c c u p a t i o n ,  b u s in e s s  and 
p l a c e  o f  r e s i d e n c e  ?

A n s .  F r a n k  C .  T a y l o r  ; 3 6  y e a r s  ;  b a n k i n g ; r e s id e n c e , Chi-
c a g o .

2 .  W h a t  b u s i n e s s  w e r e  y o u  e n g a g e d  in  in  t h e  y e a r  1 8 6 9 ,  and 
w h e r e ,  a n d  i f  a  f i r m ,  u n d e r  w h a t  f i r m  n a m e  a n d  w h o  con stitu ted  
t h e  f i r m  ?

^  A .  W h o l e s a l e  g r o c e r y  b u s i n e s s ,  a t  6  a n d  8  R i v e r  street, 
C h i c a g o ,  u n d e r  t h e  f ir m  n a m e  o f  T a y l o r  &  W r i g h t ; F r a n k  C. 
T a y l o r  a n d  J o h n  M .  W r i g h t  c o n s t i t u t e d  t h e  f ir m .

3 .  A r e  y o u  o n e  o f  t h e  p la i n t i f f s  in  t h i s  s u i t  ?
A .  I  a m .
4 .  D o  y o u  k n o w  t h e  d e f e n d a n t s  o r  e i t h e r  o f  t h e m ; i f  so, 

w h o m  a n d  h o w  l o n g  h a v e  y o u  k n o w n  t h e m  ?
A .  I  k n o w  J o h n  C .  C l o u g h  a n d  O l i v e r  B .  L e o n a r d .  I h a v e  

k n o w n  J o h n  C .  C l o u g h  1 6  y e a r s  ; I  m a d e  t h e  a c q u a in ta n c e  of 
M r .  L e o n a r d  e a r l y  in  t h e  y e a r  o f  1 8 6 9 ;  I  a m  n o t  personally  

2 0  a c q u a i n t e d  w i t h  W e b s t e r .
5 .  S t a t e  w h e t h e r  o r  n o t  y o u r  firm o f  Taylor &  W r i g h t  ever 

h a d  a n y  d e a l i n g s  w i t h  t h e  d e f e n d a n t s ,  i f  s o  s t a t e  w h e n  and 
w h e r e ,  a n d  w h a t  t h o s e  d e a l i n g s  w e r e ,  a n d  t h e  conversations 
r e l a t i n g  t h e r e t o ?

A .  T a y l o r  &  W r i g h t  d i d  h a v e  d e a l i n g s  w i t h  t h e  defendants  
in  t h e  m o n t h  o f  M a r c h ,  1 8 6 9 ,  a n d  w e r e  a s  f o l l o w s : th e  deal-
i n g s  w e r e  a t  6  a n d  8  R i v e r  s t r e e t ,  C h i c a g o .  E a r l y  in the 
m o n t h  o f  M a r c h ,  M r .  C l o u g h  c a m e  t o  m e  a n d  s a i d  t h a t  h e  had 
f o r m e d  a n  a s s o c i a t i o n  s t y l e d  t h e  M o n t a n a  H y d e  &  F u r  Com- 

3 0  p a n y ,  a n d  t h a t  t h e y  in t e n d e d  t o  b u y  f u r s  a n d  h i d e s  in  a n d  near 
t h e  T e r r i t o r y  o f  M o n t a n a ,  t h a t  t h e y  w a n t e d  t o  b u y  a  large 
a m o u n t  o f  g r o c e r i e s ,  a n d  t r a d e  t h o s e  g r o c e r i e s  f o r  h id e s  and 
f u r s ,  a n d  t h a t  h e  w a n t e d  t o  b u y  f o r  c a s h ,  o r  w h a t  w e  considered  
a s  i t s  e q u i v a l e n t ,  a n d  t h a t  t h e  s a m e  w o u l d  b e  p a i d  fo r  within 
f o u r  m o n t h s  f r o m  t h e  d a t e  o f  t h e  i n v o i c e s ;  t h a t  t h e y  had  m 
t h e i r  e m p l o y  a  m a n  b y  t h e  n a m e  o f  J a c o b  S m i t h ,  w h o  w a s  then 
l i v i n g  in  M o n t a n a  T e r r i t o r y ,  w h o  w o u l d  b e  i n  C h i c a g o  soon  to
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select t h e  g o o d s  t h a t  t h e  c o n c e r n  w a n t e d .  I  r e p l i e d  t o  C l o u g h  
th at T a y l o r  &  W r i g h t  w o u l d  s e l l  t h e  g o o d s  t o  t h e  M o n t a n a  
H id e  a n d  F u r  C o m p a n y  p r o v i d e d  h e  c o u ld  g i v e  m e  s a t i s f a c t o r y  
e v id e n c e  o f  t h e  r e s p o n s i b i l i t y  o f  s a i d  c o m p a n y .  M r .  C l o u g h  
e x p la in e d  t h a t  t h e  M o n t a n a  H i d e  a n d  F u r  C o m p a n y  h a d  b e e n  
d o in g  t h i s  s a m e  b u s i n e s s  f o r  a  g o o d  w h i l e  p a s t ,  w e r e  w e l l  
k n o w n  in  C h i c a g o ,  a n d  t h a t  I  m i g h t  m a k e  t h e  u s u a l  i n q u ir ie s  
in th e  u s u a l  w a y .  I  r e p l i e d  t o  M r .  C l o u g h  t h a t  in  a d d i t i o n  t o  
such in q u ir ie  s  I  w a n t e d  h i m  t o  m a k e  a  s t a t e m e n t  t o  m e ,  s h o w -
ing th e  n a m e s  o f  t h e  p a r t n e r s  o f  t h is  c o m p a n y ,  a n d  t h e  a m o u n t  1 0  
o f c a p i t a l  e a c h  c o n t r i b u t e d  t h e r e t o .  M r .  C l o u g h  s t a t e d  t h a t  
the c o m p a n y  c o n s i s t e d  o f  J o h n  C .  C l o u g h  o f  C h i c a g o ,  O l i v e r
B. L e o n a r d  o f  C h i c a g o ,  a n d  B e n j a m i n  F .  W e b s t e r  o f  P l a i n f i e l d ,  
N e w  J e r s e y .  T h a t  h e ,  C l o u g h ,  h a d  p u t  i n  s e v e r a l  t h o u s a n d  
d o lla rs , t h e  e x a c t  a m o u n t  I  c a n n o t  r e m e m b e r ;  t h a t  O l i v e r  B .  
L e o n a r d  h a d  p u t  in  s e v e r a l  t h o u s a n d  d o l l a r s ,  I  c a n n o t  r e m e m -
ber th e  e x a c t  a m o u n t ; t h a t  B e n j a m i n  F .  W e b s t e r  h a d  p u t  in  
( $ 1 0 , 0 0 0 )  t e n  t h o u s a n d  d o l l a r s ,  a n d  w o u l d  p u t  in  m o r e  w h e n  
re q u ire d . I  t h e n  m a d e  t h e  i n q u i r i e s ,  a f t e r  t h i s  I  t o l d  M r .  2 0  
C lo u g h  t h a t  T a y l o r  &  W r i g h t  w o u l d  s e l l  t h e  s a i d  c o m p a n y  t h e  
g o o d s  t h e y  n e e d e d  t o  a n  a m o u n t  n o t  e x c e e d i n g  s i x  t h o u s a n d  
d o lla r s : a  f e w  d a y s  a f t e r  t h i s  M r .  C l o u g h  c a m e  i n t o  t h e  s t o r e  
w ith J a c o b  S m i t h ,  o f  M o n t a n a  T e r r i t o r y ,  t o  b u y  a n d  s e l e c t  t h e  
g o o d s . M r .  C l o u g h ,  n o t  k n o w i n g  a n y t h i n g  a b o u t  t h e  g o o d s  
n eed ed  i n  M o n t a n a ,  a l l o w e d  M r .  S m i t h  t o  s e l e c t  t h e  g o o d s .
T h e g o o d s  w e r e  s o o n  a f t e r  s e n t  t o  t h e  d e p o t  o f  t h e  N o r t h  W e s t -
ern R a i l r o a d  C o m p a n y ,  u n d e r  t h e  d i r e c t i o n  o f  M r .  C l o u g h ,  a n d  
m a rk e d  M o n t a n a  H i d e  a n d  F u r  C o m p a n y ,  H e l e n a ,  M o n t a n a  
T e r r ito r y . 3 0

E x h i b i t  “ A ”  a t t a c h e d  t o  M r .  W r i g h t ’ s  d e p o s i t i o n  i s  a  c o r r e c t  
s ta te m e n t  o f  t h e  g o o d s  a n d  t h e  p r i c e s  a g r e e d  t o  b e  p a i d  t h e r e -
for, s o  s o l d  a n d  s h ip p e d  b y  T a y l o r  &  W r i g h t  t o  t h e  M o n t a n a  
H id e  a n d  F u r  C o m p a n y  o n  t h e  2 9 t h  d a y  o f  M a r c h ,  1 8 6 9 ,  a n d  o n  
the 3 1 s t  d a y  o f  M a r c h ,  1 8 6 9 ;  w e  s o l d  a n d  s o  d e l i v e r e d  t o  t h e  
said M o n t a n a  H i d e  a n d  F u r  C o m p a n y ,  t h e  t h r e e  b a g s  o f  c o f fe e  
m e n tio n e d  in  e x h i b i t  “ B , ”  a t t a c h e d  t o  M r .  W r i g h t ’ s  d e p o s i -
tion.

2
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[ T h e  d e f e n d a n t  o b j e c t s  t o  t h a t  p a r t  o f  t h è  a n s w e r  r e la t i n g  to 
w h a t  M r .  C l o u g h  t o l d  h i m .]

6 .  S t a t e  w h e t h e r  o r  n o t  d u r i n g  t h o s e  c o n v e r s a t i o n s  a n y th in g  
w a s  s a i d  b y  M r .  C l o u g h  a s  t o  t h e  d i s p o s i t i o n  o f  t h e  g o o d s  by  
t h e  M o n t a n a  H i d e  a n d  F u r  C o m p a n y  ?

A .  M r .  C l o u g h  s a i d  t o  m e  t h a t  t h e  s a i d  c o m p a n y  in te n d e d  to 
t r a d e  t h o s e  f o r  h i d e s  a n d  f u r s  in  a n d  n e a r  M o n t a n a  T e r r i t o r y .

7 .  S t a t e  w h e t h e r  o r  n o t  t h e  d e f e n d a n t s ,  o r  a n y  o n e  f o r  th em , 
h a v e  e v e r  p a i d  f o r  s a i d  g o o d s  o r  a n y  p o r t i o n  o f  t h e m  ?

1 0  A .  T h e y  h a v e  n o t .
8 .  S t a t e  w h e t h e r  o r  n o t  y o u  e v e r  p r e s e n t e d  t o  t h e  d efe n d a n ts  

o r  e i t h e r  o f  t h e m  y o u r  a c c o u n t  f o r  t h e  g o o d s  s o  s o l d  t o  t h e m ; if 
s o , s t a t e  w h e n ,  t o  w h o m ,  a n d  w h a t  w a s  s a i d .

A .  T h e  a c c o u n t  w a s  p r e s e n t e d  t o  M r .  C l o u g h  in  t h e  m onth  
o f  A p r i l ,  1 8 6 9 ,  a n d  f r o m  t i m e  t o  t i m e  a f t e r  t h e  m o n t h  o f  April^  
d u r i n g  t h e  s p r i n g  a n d  s u m m e r  o f  1 8 6 9 .  P a y m e n t  d e m a n d e d  
o f  t h e  s a m e  a n d  r e f u s e d  b y  M r .  C l o u g h ,  M r .  C l o u g h  a c k n o w l  
e d g i n g  t h e  c o r r e c t n e s s  o f  t h e  a c c o u n t  a n d  p r o m i s i n g  t o  p a y  the 
s a m e  a s  s o o n  a s  h e  r e c e i v e d  t h e  fu r s  a n d  h i d e s  w h i c h  th e  said  

2 0  c o m p a n y  h a d  b o u g h t  in  M o n t a n a  T e r r i t o r y  t o  b e  s h i p p e d  t o  the 
s a i d  C l o u g h  a t  C h i c a g o .

A d j o u r n e d  u n t i l  J a n u a r y  2 7 t h ,  1 8 7 3 .
Hunt ing t o n  W .  Jac ks o n , C o m m i s s i o n e r ,  & c .

C ross exa m in a tion  b y  R .  M .  S m i t h ,  E s q . ,  a t t o r n e y  fo r  de-
f e n d a n t s .

In te r .  1 .  Y o u  s a y  in  y o u r  a n s w e r  t o  t h e  f i f t h  d i r e c t  in te rro g -
a t o r y  t h a t  C l o u g h  t o l d  y o u  t h a t  h e  a n d  L e o n a r d  h a d  e a c h  con-
t r i b u t e d  s e v e r a l  t h o u s a n d  d o l l a r s  t o  t h e  c a p i t a l  s t o c k  o f  the 
M o n t a n a  H i d e  a n d  F u r  C o m p a n y ,  b u t  t h a t  y o u  d o  n o t  r e m e m . 

o n  b e r  t h e  a m o u n t  h e  s a i d  t h a t  e a c h  c o n t r i b u t e d ,  b u t  t h a t  y o u  do 
r e m e m b e r  t h a t  h e  t o l d  y o u  t h a t  W e b s t e r  h a d  c o n t r ib u t e d  the 
s u m  o f  $ 1 0 , 0 0 0  t o  t h e  c a p i t a l  s t o c k  o f  s a i d  c o m p a n y  ; w i l l  you  
n o w  e x p l a i n  w h y  i t  i s  t h a t  y o u  r e m e m b e r  C l o u g h ’ s  s t a t e m e n t  as 
t o  t h e  a m o u n t  c o n t r i b u t e d  b y  W e b s t e r  a n d  d o  n o t  r e m e m b e r  it 
a s  t o  t h e  a m o u n t  c o n t r i b u t e d  b y  e i t h e r  C l o u g h  o r  L e o n a r d  ?
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A n s.  T h e  r e a s o n  w a s  t h a t  W e b s t e r  w a s  t h e  o n l y  p a r t y  t h a t  I  
m a d e a n y  i n q u i r i e s  a b o u t ,  t h a t  I  s u p p o s e d  I  k n e w  a l l  t h a t  w a s  
n e c e s s a r y  a b o u t  G l o u g h  a n d  L e o n a r d ,  a n d  t h a t  t h e  s u m  o f  
$ 1 0 ,0 0 0  b e i n g  t h e  e x a c t  a m o u n t  c o n t r i b u t e d  b y  W e b s t e r ,  w a s  
ta lk e d  o v e r  a n d  m e n t i o n e d  b y  a l l  t h e  p a r t n e r s  t h a t  I  t a l k e d  
w ith a b o u t  t h e  M o n t a n a  H i d e  a n d  F u r  C o m p a n y .

2 . W h e r e ,  i f  y o n  k n o w ,  d id  M r .  W e b s t e r  r e s i d e  a t  t h is  t i m e  ?
A .  I n  N e w  J e r s e y .
3 . D i d  h e  n o t  r e s i d e  in  C h i c a g o  a t  t h e  t i m e  t h o s e  g o o d s  w e r e  

sold , a n d  w a s  h e  n o t  t h e n  a  m e m b e r  o f  t h e  f ir m  o f  W e b s t e r ,  1 0  
M a rsh  &  C o .- , d o i n g  b u s i n e s s  in  t h i s  c i t y  ?

A .  N e v e r  t o  m y  k n o w l e d g e .
4 . D i d  y o u  e v e r  k n o w  h e  r e s i d e d  in  t h i s  c i t y ,  a n d  w a s  a  m e m -

ber o f  t h a t  f i r m  ?
A .  N e v e r .
5 . D i d  y o u  t a k e  a n y  p a i n s  o r  m a k e  a n y  e f f o r t  t o  c o m m u n i -

cate w i t h  M r .  W e b s t e r  a b o u t  t h i s  c o m p a n y ,  o r  t o  a s c e r t a in  h is  
c o n n e c tio n  t h e r e w i t h  ?

A .  I  n e v e r  c o m m u n i c a t e d  w i t h  M r .  W e b s t e r  i n  a n y  w a y .
6 . D i d  M r .  W e b s t e r  e v e r  m a k e  k n o w n  t o  y o u r  f i r m  o r  t o  2 0  

either o f  t h e  m e m b e r s  t h e r e o f  w h a t  h i s  r e l a t i o n s  w e r e ,  i f  a n y ,
to th e  M o n t a n a  H i d e  a n d  F u r  C o m p a n y  ?

A .  N e v e r  t o  m y  k n o w l e d g e .
7 . D i d  y o u  e v e r  k n o w  f r o m  a n y  s o u r c e ,  a n d  i f  s o ,  w h a t  h is  

r e la tio n s  w e r e  w i t h  s a i d  c o m p a n y ,  'w h e t h e r  a s  g e n e r a l  o r  a s  
special p a r t n e r  ?

A .  A t  t h e  t i m e  w e  s o l d  t h e  g o o d s  w e  h a d  in  a d d i t i o n  t o  M r .  
C lo u g h ’ s  s t a t e m e n t  s u f f ic ie n t  e v i d e n c e  f o r  u s  t o  b e l i e v e  t h a t  h e  
was a  g e n e r a l  p a r t n e r ;  I  c a n n o t  a t  t h i s  m o m e n t  r e m e m b e r V h a t  
that e v id e n c e  w a s .  3 0

8 . D i d  y o u  e v e r  r e c e i v e  a n y  i n f o r m a t i o n  u p o n  t h a t  s u b j e c t  
other t h a n 1 t h a t  y o u  r e c e i v e d  f r o m  M r .  C l o u g h  ?

A .  X d id .
9 . F r o m  w h o m  d i d  y o u  r e c e i v e  i t ,  a n d  w h a t  w a s  i t ?
A .  I  c a n n n o t  r e m e m b e r  t h e  n a m e s  o f  t h e  p a r t i e s  f r o m  w h o m  

we r e c e iv e d  s u c h  i n f o r m a t i o n ,  a n d  c a n n o t  r e m e m b e r  t h e  n a t u r e  
and d e s c r ip t io n  o f  c e r t a i n  d o c u m e n t s  s i g n e d  b y  W e b s t e r  m a k -
in g  h im  g e n e r a l  p a r t n e r  o f  t h e  M o n t a n a  H i d e  a n d  F u r  C o m p a n y .
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1 0 .  S t a t e  t o  w h a t  d o c u m e n t s  y o u  r e f e r ,  in  w h o s e  p o sse ss io n  
w e r e  t h e y ,  a n d  h o w  d o  y o u  k n o w  t h e y  w e r e  s i g n e d  b y  W e b s t e r ?

A .  T o  t h e  b e s t  o f  m y  k n o w l e d g e  a n d  b e l i e f ,  I  w i l l  s t a t e  they  
w e r e  in  t h e  h a n d s  o f  C l o u g h ,  t h a t  I  s a w  t h e m ,  t h a t  I  d o  n o t  re-
m e m b e r  w h a t  t h e y  w e r e .

1 1 .  D o  y o u  k n o w  o f  y o u r  o w n  k n o w l e d g e  w h e t h e r  M r. 
W e b s t e r  c o n t r i b u t e d  $ 1 0 , 0 0 0 ,  o r  a n y  o t h e r  s u m , t o  t h e  capital 
s t o c k  o f  t h e  M o n t a n a  H i d e  a n d  F u r  C o m p a n y  ?

A .  I  d o  n o t .
1 0  1 2 .  D o  y o u  k n o w  o f  y o u r  o w n ’ k n o w l e d g e  t h a t  a t  t h e  tim e

T a y l o r  &  W r i g h t  s o l d  t h e  g o o d s  n a m e d  t o  t h e  M o n t a n a  H id e  
a n d  F u r  C o m p a n y ,  B .  F .  W e b s t e r ,  o n e  o f  t h e  d e f e n d a n t s  in  this 
s u i t  w a s  a t  t h a t  t i m e  a  m e m b e r  o f  s a i d  c o m p a n y  ?

A .  I  d o  n o t .
1 3 .  D i d  y o u  e v e r  h a v e  a n y  p e r s o n a l  a c q u a in t a n c e  w i t h  M r. 

W e b s t e r ,  o r  a n y  p e r s o n a l  w r i t t e n  i n t e r v i e w s  w i t h  h i m ?
A .  N e v e r .

Fr a n k  C .  Tayl o r .

P l a i n t i f f ’ s  c o u s n e l  c a l l e d  F ra n k  C . T a y lo r , s w o r n :

2 0  Q .  Y o u  a r e  o n e  o f  t h e  p la i n t i f f s  ?
A .  I  a m .
Q .  W h e r e  w e r e  y o u  e n g a g e d  in  b u s i n e s s  in  1 8 6 9  ?
A .  I n  C h i c a g o .
Q .  H a d  y o u  a  p a r t n e r  ?
A .  Y e s .
Q .  W h o  ?
A .  J o h n M .  W r i g h t .
Q .  W h a t  w a s  t h e  f i r m ’ s  n a m e  ?
A .  T a y l o r  &  W r i g h t .

* * *
3 0  Q -  W h e n  w a s  t h i s  i n t e r v i e w  w i t h  M r .  C l o u g h ,  r e f e r r e d  t o  in 

t h e  d e p o s i t i o n  j u s t  r e a d  i n  y o u r  h e a r i n g ?
A .  E a r l y  in  M a r c h ,  1 8 6 9 .
Q .  H a v e  y o u  h a d  a n y  i n t e r v i e w  w i t h  a n y  r e p r e s e n t a t i v e  o f  

o f  M r .  W e b s t e r ?
A .  I  h a v e .
Q .  W h o ?

«
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A .  H .  B .  H u r d .
Q . W h o  i s  h e  ?
A .  A n  a t t o r n e y  o f  C h i c a g o .
Q . W h a t  d i d  h e  p r o f e s s  t o  b e  ?
A .  M r .  W e b s t e r ’ s  a t t o r n e y .
Q . A s  s u c h  a t t o r n e y ,  d i d  h e  m a k e  a n y  s t a t e m e n t  t o  y o u  c o n -

cerning M r . .  W e b s t e r ’ s  c o n n e c t i o n  w i t h  t h e  M o n t a n a  H i d e  &
Fur C o m p a n y  ?

[ D e f e n d a n t ’ s  c o u n s e l  o b j e c t e d . ]

Court.— I  a m  v e r y  c le a r  t h a t  a  p a r t n e r s h i p  c a n n o t  b e  e s t a b - 1 0  
lished b y  p r o o f  o f  g e n e r a l  r e p u t a t i o n  ; n o r  i s  i t  c o m p e t e n t  t o  
shift t h e  o n u s  o f  p r o o f  o n  t h e  o t h e r  p a r t y .

Plaintiff's Counsel.— I  o n l y  c o n t e n d  t h a t  i t  m a k e s  o u t  a  
prima f a c ie  c a s e  o f  p a r t n e r s h i p .

Court.— A s  a t  p r e s e n t  a d v i s e d  I  w i l l  e x c l u d e  t h e  e v i d e n c e .

E x c e p t i o n  p r a y e d  a n d  g r a n t e d ,  a n d  t h i s  e x c e p t i o n  i s  h e r e b y  
sealed a c c o r d i n g l y .

D a v id  A .  D e p u e , ,----- ------ N

Q . W h a t  k n o w l e d g e ,  i f  a n y ,  h a d  y o u  o f  t h e  r e s p o n s i b i l i t y  o f  2 0  
John C . C l o u g h  a n d  O l i v e r  B .  L e o n a r d  ?

A .  F r o m  t h e i r  o w n  s t a t e m e n t .  \
Q . O v e r  w h a t  p e r i o d  o f  t i m e  d i d  y o u r  k n o w l e d g e  o f  C l o u g h  

& C o . e x t e n d ,  a n d  w h a t  w a s  y o u r  k n o w l e d g e  o f  t h e m  a s  t o  
solvency ?

A .  I  h a v e  k n o w n  M r .  C l o u g h  f o r  1 6  y e a r s ;  I  h a v e  k n o w n  
him to  b e  s t r a i g h t  f o r w a r d  a n d  u p r i g h t ,  a n d ,  a s  I  b e l i e v e ,  a n  
honest b u s in e s s  m a n ,  a n d  t h a t  h i s  s t a t e m e n t  w a s  p e r f e c t l v  r e li -  
able; I  h a d  k n o w n  h i s  b u s i n e s s  a  g r e a t  m a n y  y e a r s .

Q . I n  r e la t i o n  t o  h is  c r e d i t  ?
A .  A n d  o n  m y  k n o w l e d g e  o f  t h e  m a n  h i s  s t a t e m e n t  t o  m e  

wade h is  c r e d i t  g o o d , — t h e  c r e d i t  o f  t h is  c o m p a n y  h e  t a l k e d  
about t o  m e .

Q . W a s  h e  in  y o u r  o p i n i o n  a t  t h a t  t i m e  e n t i t l e d  t o  c r e d i t  t o  
8ach a n  a m o u n t  a s  h e r e  g i v e n  t o  t h e  M o n t a n a  H i d e  &  F u r  
C om pan y ?
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A .  J o h n  C l o u g h  i n d i v i d u a l l y  ?
Q .  J o h n  C l o u g h  &  C o . ,  c o m p o s e d  o f  J o h n  C .  C l o u g h  and 

O l i v e r  B .  L e o n a r d  ?
A .  N o ,  t h e y  w e r e  n o t  e n t i t l e d  t o  a n y  s u c h  c r e d i t ,
Q .  O n  w h o s e  c r e d i t  w e r e  t h o s e  g o o d s  s o l d  ?
A .  M r .  W e b s t e r ’ s .

C ross-exa m in ed .

Q .  Y o u  s a y  t h e y  w e r e  s o l d  o n  M r .  W e b s t e r ’ s  c re d it^  you  
m e a n  t h e y  w e r e  s o l d  o n  y o u r  u n d e r s t a n d i n g  t h a t  M r .  W e b s te r  

1 0  w a s  o n e  o f  t h e  c o m p a n y  ?
A .  Y e s .
Q .  Y o u  n e v e r  s o u g h t  h i m  ?
A .  N o .
W itn ess .— I  d i d  n o t  a n s w e r  t h e  q u e s t i o n  c o r r e c t l y ,  fo r  this 

r e a s o n  : y o u  a s k e d  m e  i f  t h e y  w e r e  s o ld  o n  m y  u n d e rsta n d in g  
t h a t  M r ,  W e b s t e r  w a s  o n e  o f  t h e  c o m p a n y  ;  i t  w a s  s o ld  par-
t i a l l y  o n  t h a t  u n d e r s t a n d i n g ,  n o t  w h o l l y ,  b e c a u s e  w e  obtained  
o t h e r  i n f o r m a t i o n  o n  w h i c h  1  s o l d  t h e  g o o d s ,  w h i c h  w o u ld  be 
t h e  b e s t  e v i d e n c e  I  w a n t e d ,  t h a t  M r .  W e b s t e r  w a s  lia b le  for 

2 0  t h a t  b i l l  o f  g o o d s .
Q .  Y o u  s u p p o s e d  h e  w a s  l i a b l e ?
A .  I  s u p p o s e d  h e  w a s  l i a b l e .
Q .  D i d  y o u r  f i r m  r e c e i v e  c o m m e r c i a l  p a p e r  f o r  t h e s e  b ills  ?
A .  W e  r e c e i v e d  c o m m e r c i a l  p a p e r  c o n d i t i o n a l l y .
Q ,  W T i o s e  p a p e r  ?
A .  J o h n  C .  C l o u g h  &  C o .  A c c e p t a n c e s  o f  d r a f t s  d r a w n  fry 

J a c o b  S m i t h .

B y the Court.

Q .  T h e  m a n  b y  w h o m  t h e  g o o d s  w e r e  s e l e c t e d  ?
20 A - Yes-

Further examined.

Q .  A n d '  t h e s e  d r a f t s  t h e y  a c c e p t e d  ?
A ,  Y e s .
Q .  F o r  t h e s e  g o o d s  i n  q u e s t i o n  h e r e  ?
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A. Certainly.
Q. Tell us whether there was one or more acceptance o f that 

kind ?
A. I think several.
Q. Making up the gross amount in this suit ?
A. I am not certain about that,
Q. How much did it make up ?
A. They were to pay a certain amount o f cash, and I think 

acceptances were taken for the amount, less the amount of eash 
they were to pay: I  cannot remember the exact amount. 10

Q. When were they taken ?
A. Either the latter part o f the month o f April or early in 

May.
Q. After the sale o f these goods ?
A. Yes.
Q. For what time ?
A. The maturity o f the paper was four months from the date 

of the bill, to the best o f my knowledge and belief.

By the Court.

Q. A  single draft ? 20
A. No. I think there was more than one.

Further cross-examined.

Q. There were two bills o f items ?
A. Yes certainly, bills o f coffee were not in the first lot of 

goods, and as soon as they reached us from New York a second 
bill was made up.

Q. Were those acceptances drawn by Mr; Smith in his. indi-
vidual name ?

A. I don’t remember^
Q. And accepted by Clough & Co. in their firm’s name ? q q
A. I think they were.
Q. Where are they ?
A. Unless Mr». Ferry has them, I think they were destroyed 

in the fire.
Q. Destroyed by the Chicago fire were they ?
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A. I did not consider them o f any value.
Q. You continued to hold them after maturity ?

JBy the Court.

Q. Did you surrender them to anybody ?
A. Not to my recollection.

Further cross-examined.

Q. You continued to hold them after maturity?
A . I  have no doubt about it.
Q. And unless your counsel has them they were probably 

10 destroyed by the fire ?
A. I  should say so.
Q. Were Montana Hide & Fur Co. credited with the amount 

o f these acceptances ?
A . I  think not.
Q. W ere they given on the account?
A. They were not taken in payment of the account, or any 

portion o f the account.
Q. They were taken for this bill however ?
A. They were taken for collection and the proceeds were to 

20 go for the payment of the account of Montana Hide & Fur 
Company.

Q. Did Clough & Co. fail ?
A . Yes.
Q. Did they make an assignment to your firm ?
A . They did not.
Q. To any member o f it ?
A. They did not.
Q. To one interested or acting for your firm ?
A . They did not;

30 Q. They made an assignment to somebody ?
A. I don’t know.
Q. Did not you send somebody out to Montana under an as 

signment from Clough & Co. ?
A. I  did not.
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Re-examined.

Q. Did Clough & Co. make an assignment o f these goods 
- o f  these furs held by the company to the firm o f Tillinghast 
So Co.

A. There was a large amount of furs coming to Chicago, 
which if  sold would pay the bills : we were watchingfor them, 
we had a list o f the amount: we were watching from day to 
day, and finally we discovered, by accident, their destination 
had been deviated and taken possession of by a firm named Til-
linghast & Co., o f Chicago, or their agents, and we never re -10 
ceived any of these furs.

Q. Do you know whether Mr. Webster had anything to do 
with that deviation o f the goods ?

A. From intimation.

[Stopped by the Court.]

Q. Do you know of Mr. Webster having an agent in Sioux 
City stopping these goods in transit ?

A. I don’t.
Q. Do you know o f Tillinghast & Co. doing it in connection 

with Mr. Webster ? 20
A. I cannot say I do of my own knowledge.

Plaintiff s counsel also called B. F . Webster, sworn :

Q. You are the defendant?
A. Yes.
Q. Did you in connection with others execute that agree-

ment ?
A. I signed that.
Q. Were you present when the others signed it ?
A. I was.

Plaintiff’s counsel offered paper in evidence. 30

Cross-examined.

Q. Where did you live at the time this was signed ?
2
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A. A t Chicago.
Q. How long had you been living there ?
A. 7 or 8 years.
Q. In business ?
A. Yes.
Q. In the firm of Webster, Marsh & Co. ?
A. Yes.
Q. This agreement was dated 16th November, 1868; when 

was it executed with reference to its date ?
10 A. I presume it was executed the same day, or about that 

time.
Q. By whom was it written ?
A. By myself.
Q. What was your business ?
A. Wholesale clothing.
Q. A t the time you executed this paper, what was your in-

tention and design with reference to it ?

[Objected to, and objection sustained.]

Q. A t the time you executed this paper, did you intend to 
20 be a partner in any concern, or with the other parties named in 

that paper ?

[Objected to, and objection sustained.]

[Exception taken and granted.]

Q. Do you know or have you ever known any association 
called the Montana Hide and Fur Company— and if so, when 
did you first know it ?

A. I  have heard of such an association.
Q. When did you hear o f it ?
A . It was about, I think, the beginning of 1869.

30 Q- How long after the execution o f the paper, dated Novem-
ber, 1868?

A. I  could not say positively how long after that.
Q. Was it after ?
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A. I am not certain whether it was after the first o f January 
or latter part of 1868—it was along during that winter.

Q. Were you ever a member of that Company— the Monta-
na Hide and Fur Co ?

[Overruled, as not being cross-examination.]

Agreement o f November, 1868, offered in evidence.

[Defendant’s counsel objected.]

[Objection overruled.]

“ A .”  (Copy o f agreement.)

Articles o f agreement made and concluded this 16th day of 10 
November, one thousand eight hundred and sixty-eight, by and 
between Benjamin F. Webster o f the first part, and John 
Clough & Co. (consisting of John Clough, Ziba C. Clough, and 
Oliver B. Leonard,) o f the second part, all o f Chicago, county 
of Cook, and state o f Illinois, for the purpose o f buying hides, 
pelts and furs, in Montana Territory, and selling them in Chi-
cago—this agreement to continue in force until July 1st, one 
thousand eight hundred and sixty-nine, or till all the stock 
bought there shall have been sold, proceeds collected and divid-
ed amongst the different parties as hereinafter stated. 20

1st. The said B. F. Webster agrees to furnish the said John 
Clough & Co., ten thousand dollars, as follows : three thousand 
dollars, Nov. 16th; one thousand dollars, Dec. 4th; fifteen 
hundred dollars, Jan. 4th, one thousand eight hundred and 
sixty-nine; fifteen hundred dollars, Feb. 4th; fifteen hundred 
dollars, March 4th ; and fifteen hundred dollars, April 4th, for 
the sole purpose o f buying hides, pelts and furs in Montana 
Ter., and to be used for no other purpose whatever.

2d. The stock to be shipped from Montana Ter. at just what 
is paid for it there, B. F. Webster to be subject to no other go 
expense except his proportion of the insurance and freight on 
the stock. And it is further agreed by John Clough & Co., that 
they will handle and sell all the goods in Chicago, without any 
charge for commissions, &o.
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3d. John Clough agrees to furnish a good and reliable man 
to go to Montana Ter. and look after the interests of all until 
the stock is shipped.

4th. B. F. Webster to have placed in his hands policies of 
insurance for twelve thousand dollars, covering stock in Mon-
tana Ter.

5th. Stock to be fully insured in transit to Chicago.
6th. I f  there be any loss o f the twelve thousand dollars fur-

nished by B. F. Webster, John Clough & Co. agree to bear 
10 two-thirds of it and B. F. Webster one-third.

7th. All the stock to be shipped to B. F. Webster & Co., 
and a weekly statement to be sent to same, giving an account 
o f all stock on hand, and the cost o f it.

8th. This agreement to cover all stock o f hides, pelts and fins 
on hand in Montana Ter. at this time.

9th. B. F. Webster to have one-third o f the profits and John 
Clough & Co. two-thirds, after deducting cost of goods in Mon-
tana Ter., and insurance and freight on same.

10th. John Clough & Co., agree to return B. F. Webster 
20 ten thousand dollars on the first day o f July, one thousand 

eight hundred and sixty nine.
In witness whereof we have hereunto set our hands and seals 

the day and year above written.
Sealed and delivered in Benj . F. W e bs t e r , [seal .]

presence o f Jo h n Cl o ug h , [seal .]
Peter  Suth e rl and . Z ib a  C. Cl ou g h , [seal .]

6c.
Rev.
S’p.

Ol iv er  B. Le o na rd , [seal .]

Plaintiff’s counsel recalled F . G. la ylor.

Q. Did you ever see the agreement o f which that is a copy * 
A. I think I saw such an agreement as this, when Mr. Clough 

gO first came to me.
Q. At what time ?
•A. Early in March, 1869.
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Q. For what purpose did he show it to you ? ’
A. To show me conclusively that Mr. Webster was liable— 

would be liable for that bill o f goods he wanted to buy o f me.

Cross-examined.

Q. The paper handed to you there, have you seen that since 
the time Mr. Clough showed you some paper ?

A. That is only a copy.
Q. You say you think you saw such an agreement; Can you 

identify it at this length o f time, the agreement you saw ?
A. That is the one he just read. 10
Q. Can you identify the paper you saw at this length of time ?
A. To the best of my knowledge and belief I think I can.
Q. W ell now, can you tell now that is a copy ?
A. To the best o f my knowledge and belief I can.
Q. What do you mean by the best o f my knowledge and 

belief?
A. It is so long ago I could not state positively.
Q. Where did you get that copy ?
A. Mr. Perry handed it to me.
Q. When ? 20
A. A  few moments ago.
Q. Was that the first time you saw it since 1869?
A. I saw it yesterday.
Q. And now you say to the best o f your knowledge and be-

lief that is a copy o f that agreement ?
A. Yes.
Q. Have you a copy o f another agreement ?
A. Mr. Perry has.
Q. Will you produce that ?
A. It is on the table. 30
Q. Is that the one you said you had ? [Plaintiff1 ’s counsel 

handing defendant’s counsel a paper ?

By the Court.

Q. Where did you get it ?
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A, I really cannot say positively, I  can state my impression: 
my impression is that after we found we could not collect any 
money of Clough & Co. and Mr. Clough said it was Mr. Web-
ster that was liable, and that Mr. Webster must pay off that 
bill, and that he would do all he could to assist me in making 
him pay for i t : he went to Mr. Hurd’s office, Mr, Webster’s 
attorney.

Further cross-examined.

Q. How do you know he was his attorney ?
10 A. Mr. Hurd told me so, and I think then Mr. Hurd produc-

ed that agreement.
Q. This was the agreement o f the Montana Hide & Fur Co.?
A . I am not prepared to say.

B y  the Court.

Q. Was it produced by Mr. Hurd at that time as a paper 
connected with the Montana Hide & Fur Co. ?

A. Yes.

Further cross-examined.

Q. W ho fixed the prices for these goods ?
20 A. I  did.

Q. With whom ?
A. Mr. Clough.

Plaintiff’s counsel also called Edward W. Bussell, sworn:

Q. Where do you reside ?
A. Chicago.
Q. What is your profession ?
A . Attorney at law.
Q. How long have you been such there ?
A. Ten years.

30 Q. Are you familiar with the laws of Illinois in relation to 
limited partnerships?

A . I  am.
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Q. Is there a law o f limited partnership in Illinois ?
A. Yes. ^
Q. Is this an abstract of the law of Illinois in relation to lim-

ited partnerships ?

(Plaintiffs’ counsel offering a manuscript copy of the law.)

[Objected to.]

Q. W ill you state the law of Illinois in relation to limited 
partnerships ?

Court,—The Court will overrule the evidence.

Exception prayed and granted and this exception is hereby 
sealed accordingly.

David  A. Dep u b , ,------------ N
I SEAL. I

J. S. Ct. -̂---------- '

[Plaintiff here rested.]

Whereupon the counsel for the said defendants did then and 
there insist, before the said Justice, that the several matters so 
produced and given in evidence, were not sufficient to entitle 
the said plaintiffs to have or maintain their aforesaid action 
against the,said defendants, and that the said plaintiffs should 
be non-suit. 20

And thereupon the said Justice did non-suit the plaintiffs, and 
did then and there adjudge that the said several matters so 
given in evidence were not sufficient to entitle the said plaintiffs 
to have or maintain their aforesaid action, and that the said 
plaintiffs should be non-suit, and the said plaintiffs were 
thereupon, by said Justice, ordered to be called and non. 
suit. To which judgment and decision o f the said Justice, the 
said plaintiffs by their counsel, did then and there except, and 
the same was allowed. And the said Justice hath to this bill of 
exceptions set his seal accordingly. gO

Dav id  A. De pue , ,-----------
I s e a l . I

J. S. Ct. '----------- '
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N E W  JERSEY ERRORS A N D  APPEALS.

F r a n k  C. T a y l o r , et al., In  Error,

vs.

B e n j a m i n  F. W e b s t e r , et al.
Assignment o f  Error.

The said Frank C. Taylor, etal., plaintiffs, by N. Perry, Jr., 
their attorney, come and say, that in the record and proceed-
ings aforesaid, there is manifest error, and the said plaintiffs 
hereby assign the following causes o f error:

I. — That said Justice erred in overruling plaintiff’s testimony
tending to prove general reputation of Webster’s being 
a partner in the Montana Hide and Fur Co.

II. — That said Justice erred in overruling plaintiff’s testimony,
proving the statements of defendant’s attorney in Chica-
go, that defendant was a member o f the said Company.

H I.—That said Justice erred in overruling plaintiff’s testimony, 
proving the law of limited partnerships in Illinois.

IV .—That said Justice erred in granting the defendant’s motion 
to non-suit the plaintiffs.

And also there is error in this, that the judgment aforesaid was 
gQ given for the defendants and against the plaintiffs;

whereas by the law of the land the said judgment of 
non-suit ought not to have been given.

And the plaintiffs pray that the judgment aforesaid, for 
the errors aforesaid, and for other errors in saidj record and 
proceedings, may be reversed, annulled, and altogether holden 
for naught, and that they may be restored to all things which 
they have lost by occasion o f the said judgment.

N. PE R R Y, Jr .,
Att’y of Pl’ffs.
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