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Amended Bill of Complaint.

Am ended Bill o f Complaint.

Filed March 13, 1934.

In Chancery of New Jersey
To the Honorable Luther A. Campbell, 

Chancellor of the State of New Jersey:

The complainants, Agnes Croake and Ellen 
Louise White, both of the City of New York and 
State of New York, by their amended bill of 
complaint respectfully show that:

FIRST CAUSE OF ACTION.

1. On the 13th day of July, 1928, Mabel V. 
Marshall, late of the City of Summit, in the 
County of Union and State of New Jersey, who 
departed this life on the 14th day of July, 1933, 
made and executed her last will and testament 
and the complainants, as they are informed and 
verily believe, were therein named as legatees 
and devjsees. Said will was prepared by and 
executed in the presence of Leonard N. Snedeker, 
a member of the Bar of the State of New York. 
The witnesses to the said will were the said 
Leonard N. Snedeker, Edwin L. Snedeker and 
Elizabeth Frewen, respectively, a partner and 
employee in the office of the said Leonard N. 
Snedeker.

2. The aforesaid last will and testament was 
prepared at the direction of the aforesaid 
Leonard N. Snedeker, together with a carbon 
copy of the same, pursuant to the practice of his 
office. After the execution of the said last will 
and testament, the carbon copy of the same was 
retained the files of the said Leonard N. Sne-
deker.
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Amended Bill o f Complaint.

3. Upon the death of the said Mabel V. Mar-
shall, inquiry was made of the said Leonard N. 
Snedeker for the said will, to the end that the 
same might be offered for probate before the 
Surrogate of the County of Union, but the said 
Leonard N. Snedeker, after a diligent, careful

10 and exhaustive search for the paper in and 
about his office, the files and safe contained there-
in, and in and about the home and residence of 
the late Mabel V. Marshall, was unable to find 
the said will. He did, however, find among the 
files in his office, a carbon copy of the said will, 
which he had caused to be made at the time when 
he prepared the said will.

4. The aforesaid carbon copy of the will so 
executed by Mabel V. Marshall is in the terms of

20 a copy which is hereto annexed to this bill and 
made a part hereof.

5. On or about the 20th day of July, 1933, ap-
plication for letters of administration of the 
estate of Mabel V. Marshall, deceased, was made 
to the Surrogate of the County of Union by 
Ernest B. Patten, Trust Officer of the Summit 
Trust Company of the City of Summit, in the 
County of Union and State of New Jersey, for

30 and in behalf of the said Trust Company. A 
renunciation having been filed by Robert Jesse 
Marshall of Brooklyn, New York, a brother and 
only living heir of the decedent, Letters of Ad-
ministration upon the said estate were granted 
on the 21st day of July, 1933, to the Summit 
Trust Company of Summit, New Jersey, which 
took upon itself the burden of administering the 
said estate.

6. The legatees, devisees, and executors
40 named in the said will, all of full age, together
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Amended Bill of Complaint.

with their relationship to the decedent, so far as 
the same are known, are as follows:

Robert Jesse Marshall, brother.
Maud I. Marshall, sister. Deceased.
Albert A. Marshall, first cousin.
Herbert Marshall, first cousin. Deceased.
Agnes Croake, first cousin.
Ellen Louise White, first cousin, once re-

moved.
J. Dupree Stanard, exact relationship un-

known.
Benjamin Stanard, exact relationship un-

known.
Lulu Reed, exact relationship unknown.
Martha Whitmore, first cousin, once re-

moved.
Mary Bell Hunt, exact relationship un-

known. Deceased.
Brooklyn Bureau of Charities.
The Brooklyn Trust Company, executor.

7. Robert Jesse Marshall, J. Dupree Stanard, 
Benjamin Stanard, Martin Whitmore, Brooklyn 
Bureau of Charities and The Brooklyn Trust 
Company are made defendants herein, since they 
have either refused to join as complainants, al-
though so requested, or signified by the actions 
that such a request would be useless.

8. Albert A. Marshall and Lulu Reed are de-
fendants herein, since although diligent search 
has been made to ascertain their post-office ad-
dresses, the same could not be found.

9. The complainants further allege on in-
formation and belief that the decedent, Mabel V. 
Marshall never revoked the aforesaid will.

10. The complainants further allege on in-
formation and belief that the decedent, Mabel
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Amended Bill o f Complaint.

V. Marshall did not execute a new will subse-
quent to the aforesaid will.

SECOND CAUSE OF ACTION.

1. On or before the 13th day of July, 1928, 
Mabel V. Marshall, who departed this life on the 
14th day of July, 1933, together with Maud I. 
Marshall, who departed this life on the 17th day 
of March, 1931, sisters and both, late of the City 
of Summit, in the County of Union and State of 
New Jersey, agreed to make mutual and reci-
procal wills for the benefit of each other and 
for the benefit of the devisees and legatees named 
in paragraph No. 6 of the First Cause of Action 
hereinabove, and did, on the aforesaid date, ex-
ecute mutual and reciprocal wills, pursuant to

20 the aforesaid agreement. A  copy of the will of 
Mabel Y. Marshall is hereto annexed and the 
will of Maud I. Marshall being identical with 
that of Mabel Y. Marshall, except for the inter-
position of names, both are made a part hereof.

2. By the terms of both of the aforesaid wills, 
the complainants were named therein as legatees 
and devisees, pursuant to the agreement made 
between Maud I. Marshall and Mabel Y. Mar-
shall, as stated in paragraph No. 1 of the Second

® Cause of Action.

3. On the 17th day of March, 1931, Maud I. 
Marshall died, leaving her last will and testa-
ment heretofore mentioned, which was duly 
offered for probate on the 13th day of April, 
1931. Letters testamentary were issued, there-
on, pursuant to the terms of the aforesaid will 
to Mabel Y. Marshall, the executrix named 
therein; and the said Mabel V. Marshall did take, 
accept and retain thereunder the benefits de-
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Amended Bill of Complaint.

vised and bequeathed to her in the aforesaid will 
of Maud I. Marshall.

4. Up to and including the date of the death 
of Maud I. Marshall, to wit: the 17th day of 
March, 1931, both of the aforesaid wills did con-
tinue valid and subsisting and in existence.

5. Complainants repeat paragraph No. 3 of 
the First Cause of Action and make same a part 
hereof.

6. Complainants repeat paragraph No. 5 of 
the First Cause of Action and make same a part 
hereof.

7. Complainants repeat paragraph No. 6 of
the First Cause of Action and make same a part 
hereof. 20

8. Complainants repeat paragraph No. 7 of 
the First Cause of Action and make same a part 
hereof.

9. Complainants repeat paragraph No. 8 of 
the First Cause of Action and make same a part 
hereof.

Complainants are without adequate remedy in 
the courts of law and therefore pray:

a. That the Summit Trust Company, Robert 
Jesse Marshall, Albert A. Marshall, J. Dupree 
Stanard, Benjamin Stanard, Lulu Reed, Martha 
Whitmore, Brooklyn Bureau of Charities and 
The Brooklyn Trust Company, who are defend-
ants in this suit, may answer this amended bill 
of complaint and each statement therein made.

b. That this Court may establish that the said 
Mabel V. Marshall did, in her lifetime, duly ex-
ecute a last will and testament in the manner 40
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Amended Bill of Complaint.

and form hereinbefore set forth, which is a valid 
and subsisting and that the same may be ad-
mitted to probate as the last will and testament 
of the said Mabel V. Marshall; and that this 
Court may establish and decree there to be a 
trust upon all the moneys, rights, credits, choses 

10 in action and all the property, real and personal, 
of the late Mabel V. Marshall, deceased, which 
may be in the custody, possession or control of 
the defendants, or each, any and all of them; and 
that the defendants may be decreed to execute 
such necessary deeds, conveyances and assign-
ments as to carry out the terms of the aforesaid 
last will and testament of Mabel V. Marshall;

c. That the said Summit Trust Company, 
Robert Jesse Marshall, their counsel, attorneys,

20 solicitors, and agents, and each and every one 
of them, may be restrained and enjoined from 
distributing, conveying, assigning, mortgaging 
or alienating in any manner whatsoever, what-
ever property of the late Mabel V. Marshall that 
may be in their possession, custody or control; 
and for such other relief as this Honorable 
Court may see fit to grant.

d. That a writ of subpoena may issue, coni-
ng manding the said defendants to answer this

Amended Bill of Complaint and to abide by such 
decree as this Court may make in the premises.

And your complainants will ever pray, etc.

LOUIS E. KLEIN, 
Solicitor of Complainants.

Isido r  K a l is c h ,
Of Counsel.

40
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Will of Mabel V. Marshall.

Sta te  o f  Ne w  Je rs e y,
Co u n t y  o f  E sse x.

A g nes  Cro ake , of full age, being duly sworn 
according to law, upon her oath deposes and 
says:

1. I am the complainant in the foregoing 10 
amended bill mentioned. I have read the said 
bill and know the contents thereof, and the same 
are true of my knowledge, except as to matters 
that are therein stated to be on information and 
belief, and as to those matters, I believe them to 
be true.

AGNES CROAKE.

Sworn to and subscribed this 8th 
day of March, 1934. 2q

Jac q ue s  H. H e c h t ,
A Master in Chancery of New Jersey.

I, Mabel  V. Mar sh all , of the Borough of 
Brooklyn, County of Kings, City and State of 
New York, do make, publish and declare this my 
last Will and Testament. Hereby revoking any 
and all former wills and codicils by me made. 39

F ir s t : I order and direct my executrix or ex-
ecutor hereinafter named, to pay my just debts 
and funeral expenses.

Se c o n d : All my house hold goods, ware and 
furniture silverware, clothing, jewelry, pictures, 
books and bric-a-brac, I give and bequeath to my 
sister, Maud I. Marshall, if she shall survive me, 
or, if she shall die before me, then to my cousin 
Martha Whitmore.

40
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Will o f Mabel V. Marshall.

T h ir d : I give and bequeath the sum of Ten 
Thousand Dollars to my brother, Robert Jesse 
Marshall, if he shall survive me, and if he shall 
die before me, I direct that the same shall fall 
into and form part of my residuary estate here-
inafter mentioned.

F o u r t h : All my right, title and interest at 
my death, of in and to the lands and premises 
known as No. 416 East 58th Street, in the Bor-
ough of Manhattan, City and State of New York, 
I give and devise to my sister, Maud I. Mar-
shall if she shall survive me, or, if she shall die 
before me, then to my brother, Robert Jesse 
Marshall, and if neither my said sister or 
brother shall survive me, then I direct that the 
same shall fall into and form part of my resi- 

20 duary estate, hereinafter mentioned.
F i f t h : All my right, title and interest at my 

death, of in and to the lands and premises known 
as No. 21 Greenwich Avenue (also known as Nos. 
128 and 128-A West 10th Street) in the Bor-
ough of Manhattan, City and State of New 
York, I give and devise to my sister, Maud I. 
Marshall, if she shall survive me, or if she shall 
die before me, then I give and devise the same 
to Brooklyn Trust Company in trust, to hold the 
same (subject to the power of sale hereinafter 
mentioned) to collect the rents, issues and profits 
thereof, and to pay said rents, issues and profits 
to my brother, Robert Jesse Marshall, for and 
during his life, and upon his death I give and de-
vise the same, together with all unexpended in-
come thereon, or the proceeds of sale thereof, if 
the same shall have been sold, to my cousin Al-
bert A. Marshall, if he shall be living at my 
brother’s death, or if he shall then be deceased, 
then to the child or children of said Albert A.40
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Will of Mabel V. Marshall.

Marshall living at that time, or if neither said 
Albert A. Marshall, nor any child of his, shall 
then be living, then to such of the following 
named persons as shall then be living, to wit: 
Herbert Marshall, Agnes Croake, Ellen Louise 
White, J. Dupree Stanard, Benjamin Stanard 
and Lulu Reed. If neither my said sister, nor 
my said brother shall survive me, I give and de-
vise said right, title and interest in said last 
mentioned real property to said Albert A. Mar-
shall, if he shall survive me, or if he shall die 
before me, then to his child or children me sur-
viving. If neither my said sister, nor my said 
brother, nor said Albert A. Marshall, nor any 
child of his, shall survive me, then I direct that 
said right, title and interest in said last men-
tioned real property shall fall into and form 
part of my residuary estate hereinafter men-
tioned.

Si x t h : All my right title and interest, at my 
death, of in and to the lands and premises 
known as No. 47 St. Johns Place, Borough of 
Brooklyn, City and State of New York, I give 
and devise to my sister, Maud I. Marshall, if 
she shall survive me, or if she shall die before 
me then to my cousin Martha Whitmore, if she 
shall survive me, or if she shall also die before 
me, then to the child or children of said Martha 
Whitmore, me surviving; and in case neither 
my said sister, nor said Martha Whitmore, nor 
any child of hers shall survive me, then I direct 
that said right, title and interest of in and to 
said last mentioned real property shall fall into 
and form part of my residuary estate hereinafter 
mentioned.

Se v e n t h  : All my right title and interest of in 
and to any real property in the State of Florida

10
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Will of Mabel V. Marshall.

at the time of my death, I give and devise to my 
sister Maud I. Marshall if she shall survive me, 
or, if she shall die before me, then to Mary Bell 
Hunt, if she shall survive me, or if neither my 
said sister, nor said Mary Bell Hunt shall sur-
vive me, then to the child or children of said 

10 Mary Bell Hunt, me surviving, and if neither my 
said sister, nor said Mary Bell Hunt, nor any 
child or hers, shall survive me, I order and di-
rect that said real property last mentioned shall 
fall into and form part of my residuary estate, 
hereinafter mentioned.

E ig h t h : All the rest, residue and remainder 
of my property and estate, real and personal, 
and wheresoever situate, I give, devise and be-
queath to my sister, Maud I. Marshall, if she 

20 shall survive me, or, if she shall die before me, 
to such of the following named persons, Herbert 
Marshall, Agnes Croake, Ellen Louise White, 
J. Dupree Stanard, Benjamin Stanard, and Lulu 
Reed, as shall survive me.

N in t h  : I nominate, constitute and appoint 
my sister, Maud I. Marshall, executrix of this 
my will. I f my said sister shall die before or 
after me, I nominate constitute and appoint 

3q Brooklyn Trust Company executor hereof.

Te n t h : If my said sister shall die before me 
and if the trust in the lands and premises known 
as 21 Greenwich Avenue, also known as Nos. 128 
and 128-A West 10th Street in the Borough of 
Manhattan, City and State of New York, pro-
vided for in the foregoing FIFTH Clause shall 
take effect, I authorize the Trustee in said Clause 
named at any time in its discretion during the 
life of my said brother, and either at public 

40 or private sale, and either for cash or part cash
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and part credit, to sell the real property or in-
terest in real property forming the corpus of 
said trust, and to execute, and deliver all neces-
sary deeds to convey the fee of the property or 
interest therein so sold to the purchaser or pur-
chasers and I direct that in case of such sale 
the proceeds thereof shall continue to be held 10 
and invested under such trust, the income col-
lected and paid, and the principal pass and be 
distributed all in the same manner as said real 
property or interest therein would have done 
had the same not been so sold.

E l e v e n t h : If any beneficiary under this will 
shall contest the same, or the probate thereof, 
then and in that event, I annul each and every 
legacy or devise by this will made to such bene-
ficiary, and I give and bequeath the property ^  
which would otherwise have gone to such bene-
ficiary to Brooklyn Bureau of Charities, and 
provided further that if the legacy thus an-
nulled shall be a gift of income for life, the said 
gift of income shall fail, and the property which 
would have been held to produce such income 
shall pass under the provisions of my will as 
though such income beneficiary had died before 
me.

30
Tw e l f t h  : I order and direct that no bond or 

other security shall be required of either my 
sister or said Brooklyn Trust Company as ex-
ecutrix, executor, trustee or in any other ca-
pacity whatsoever.

In  W it n es s  W h e r e o f  I have hereunto set my 
hand and seal the 13th day of July, Nineteen 
hundred and Twenty-eight.

MABEL V. MARSHALL (l . s .)
v 7 40
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Signed, sealed, published and de-
clared by the above named Tes-
tatrix, Mab e l  V. Mar sh all , as 
and for her last Will and Testa-
ment, in the presence of us who 
at her request, in her presence 

10 and in presence of each other 
subscribe our names as witnesses.

E d w in  L. Snedeker ,
429 Washington Avenue, Brooklyn, N. Y.

Le o nar d  N. Snedeker ,
363 Carlton Avenue, Brooklyn, N. Y.

E l iz a b e t h  F r e we n ,
50 Sterling Place, Brooklyn, N. Y.

20

30
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Answer of Defendant Robert Jesse Marshall.

Answ er o f Defendant Robert Jesse M arshall. 

Filed April 25, 1934.

IN CHANCERY OF NEW JERSEY.

The answer of the defendant, Robert Jesse 
Marshall.

ing the bill of complaint, says:

DEFENSE TO THE FIRST CAUSE 
OF ACTION.

(1) This defendant denies the allegations in 
the first, second, third and fourth paragraphs of 
said bill.

(2) Paragraph 5 is admitted.
(3) This defendant admits that he is the 40 

brother of said Mabel V. Marshall, but denies the

Between

A g nes  Cr o ake  and E l l en  
Lou is e  W h it e ,

Complainants,

Th e  Su mmit  Tru st  Com -
pa n y , Ro ber t  Jesse  Mar -
s h a l l , A l be r t  A . Mar sh all , 
J. Dupr e e  Sta na rd , Be n -
j a min  St ana rd , Lu l u  Re e d , 
Mart ha  W h it mo r e , Br o o k-
l y n  B ureau  of  Char ities  
and Th e  Brookl yn  Tr us t  
Co mpa n y ,

and

Defendants.

Answer of 
Defendant 
Robert Jesse 
Marshall. <¿0

On Bill, etc.

10

30The defendant, Robert Jesse Marshall, answer- y
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Answer of Defendant Robert Jesse Marshall.

other statements set forth in the sixth para-
graph.

(4) This defendant has no knowledge or in-
formation sufficient to form a belief as to the 
statements in Paragraphs 7 and 8.

10 (5) This defendant denies the statements of
Paragraphs 9 and 10, and says that the said 
Mabel M. Marshall died intestate, leaving this 
defendant as her only heir at law.

DEFENSE TO THE SECOND CAUSE 
OF ACTION.

(1) This defendant denies the statements in 
Paragraphs 1, 2, 3, 4 and 5.

(2) This defendant admits the statements
20 set forth in Paragraph 6.

(3) This defendant admits the statement con-
tained in Paragraph 7, that he is the brother of 
said Mabel V. Marshall, but denies the other 
allegations in said paragraph.

(4) This defendant has no knowledge or in-
formation sufficient to form a belief as to the 
statements contained in Paragraphs 8 and 9.

30 This defendant further answering says that 
the said Mabel V. Marshall died intestate, leav-
ing this defendant as her only heir at law, and 
prays that the said amended bill may be dis-
missed, and that a decree may be made accord-
ingly that this defendant as the only heir at law 
is entitled to her estate.

WILLIAMS & WILLIAMS, 
Solicitors for the Defendant 

Robert Jesse Marshall.
40
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Answer of Defendant
The Summit Trust Company.

Answer of Defendant 
The Summit Trust Company.

F i l e d  A p r i l  9 ,  1 9 3 4 .

T h e  d e f e n d a n t  T h e  S u m m i t  T r u s t  C o m p a n y ,  
a n s w e r i n g  t h e  b i l l  o f  c o m p l a i n t  s a y s :

D E F E N S E  T O  F I R S T  C A U S E  
O F  A C T I O N .

1 .  T h i s  d e f e n d a n t  h a s  n o  k n o w l e d g e  o r  i n f o r -
m a t i o n  s u f f i c i e n t  t o  f o r m  a  b e l i e f  a s  t o  t h e  s t a t e -
m e n t s  i n  P a r a g r a p h s  1 ,  2 ,  3  a n d  4 .

2  P a r a g r a p h  5  i s  a d m i t t e d .

3 .  T h i s  d e f e n d a n t  h a s  n o  k n o w l e d g e  o r  i n f o r -  
m a t i o n  s u f f i c i e n t  t o  f o r m  a  b e l i e f  a s  t o  t h e  s t a t e -
m e n t s  i n  P a r a g r a p h s  6 ,  7 ,  8 ,  9  a n d  1 0 .

D E F E N S E  T O  S E C O N D  C A U S E  
O F  A C T I O N .

1 .  T h i s  d e f e n d a n t  h a s  n o  k n o w l e d g e  o r  i n f o r -
m a t i o n  s u f f i c i e n t  t o  f o r m  a  b e l i e f  a s  t o  t h e  s t a t e -
m e n t s  i n  P a r a g r a p h s  1 ,  2 ,  3 ,  4  a n d  5 .

2 .  P a r a g r a p h  6  i s  a d m i t t e d .  ‘

3 .  T h i s  d e f e n d a n t  h a s  n o  k n o w l e d g e  o r  i n f o r -
m a t i o n  s u f f i c i e n t  t o  f o r m  a  b e l i e f  a s  t o  t h e  s t a t e -
m e n t s  i n  P a r a g r a p h s  7 ,  8 ,  9  a n d  1 0 .

W I L L I A M S  &  W I L L I A M S ,
S o l i c i t o r s  o f  D e f e n d a n t  

T h e  S u m m i t  T r u s t  C o m p a n y .

40
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Answer o f Defendant
Brooklyn Bureau o f Charities.

Answer of Defendant 
Brooklyn Bureau o f Charities.

F i l e d  J u n e  2 0 ,  1 9 3 4 .

T h e  a n s w e r  o f  t h e  d e f e n d a n t ,  B r o o k l y n  B u r e a u  
o f  C h a r i t i e s ,  a  m e m b e r s h i p  c o r p o r a t i o n  o r g a n i z e d  
a n d  e x i s t i n g  u n d e r  a n d  b y  v i r t u e  o f  t h e  l a w s  o f  
t h e  S t a t e  o f  N e w  Y o r k  a n d  l o c a t e d  a t  2 8 5  S c h e r -  
m e r h o r n  s t r e e t ,  B o r o u g h  o f  B r o o k l y n ,  C i t y  a n d  
S t a t e  o f  N e w  Y o r k :

T h i s  d e f e n d a n t ,  B r o o k l y n  B u r e a u  o f  C h a r i t i e s ,  
a n s w e r i n g  t h e  A m e n d e d  B i l l  o f  C o m p l a i n t ,  s a y s  
t h a t :

1 .  T h i s  d e f e n d a n t  h a s  n o  k n o w l e d g e  o r  i n -  
2 0  f o r m a t i o n  s u f f i c i e n t  t o  f o r m  a  b e l i e f  a s  t o  a n y  

o f  t h e  a l l e g a t i o n s  c o n t a i n e d  i n  t h e  A m e n d e d  B i l l  
o f  C o m p l a i n t ,  b u t  p r a y s  t h a t  t h i s  C o u r t  m a y  
d e t e r m i n e  w h e t h e r  t h e  i n s t r u m e n t  i n  q u e s t i o n ,  a  
c o p y  o f  w h i c h  i s  a n n e x e d  t o  t h e  A m e n d e d  B i l l  
o f  C o m p l a i n t ,  i s  t h e  L a s t  W i l l  a n d  T e s t a m e n t  o f  
M a b e l  V .  M a r s h a l l ,  d e c e a s e d ;  a n d  f u r t h e r  p r a y s  
t h a t  t h i s  C o u r t  m a y  b y  i t s  d e c r e e  d e c l a r e  a  
t r u s t ,  i n  f a v o r  o f  t h e  b e n e f i c i a r i e s  u n d e r  s a i d  
i n s t r u m e n t  a n d  i n  a c c o r d a n c e  w i t h  t h e  t e r m s  

3 0  t h e r e o f ,  u p o n  a l l  t h e  m o n e y s ,  r i g h t s ,  c r e d i t s ,  
c h o s e s  i n  a c t i o n ,  a n d  u p o n  a l l  t h e  p r o p e r t y ,  r e a l  
a n d  p e r s o n a l ,  o f  t h e  s a i d  M a b e l  V .  M a r s h a l l ,  
d e c e a s e d ,  w h i c h  m a y  b e  i n  t h e  c u s t o d y ,  p o s s e s -
s i o n  o r  c o n t r o l  o f  t h e  S u m m i t  T r u s t  C o m p a n y ,  
b o t h  i n d i v i d u a l l y  a n d  a s  a d m i n i s t r a t o r  o f  t h e  
e s t a t e  o f  t h e  s a i d  M a b e l  V .  M a r s h a l l ,  d e c e a s e d ,  
a n d  o f  t h e  o t h e r  d e f e n d a n t s ,  o r  e a c h ,  a n y  a n d  a l l  
o f  t h e m ;  a n d  t h a t  t h e  S u m m i t  T r u s t  C o m p a n y ,  
b o t h  i n d i v i d u a l l y  a n d  a s  a d m i n i s t r a t o r  o f  t h e  

4 0  e s t a t e  o f  M a b e l  V .  M a r s h a l l ,  d e c e a s e d ,  a n d  t h e  
o t h e r  d e f e n d a n t s ,  m a y  b e  d e c r e e d  t o  e x e c u t e  s u c h
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Answer of Defendant
Brooklyn Bureau of Charities.

n e c e s s a r y  d e e d s ,  c o n v e y a n c e s  a n d  a s s i g n m e n t s  
a s  t o  c a r r y  o u t  t h e  t e r m s  o f  t h e  i n s t r u m e n t  i n  
q u e s t i o n .  T h i s  d e f e n d a n t  f u r t h e r  p r a y s  t h a t  t h e  
S u m m i t  T r u s t  C o m p a n y ,  b o t h  i n d i v i d u a l l y  a n d  
a s  a d m i n i s t r a t o r  o f  t h e  e s t a t e  o f  t h e  s a i d  M a b e l  
V. M a r s h a l l ,  d e c e a s e d ,  a n d  R o b e r t  J e s s e  M a r -  1 0  
s h a l l ,  t h e i r  c o u n s e l ,  a t t o r n e y s ,  s o l i c i t o r s  a n d  
a g e n t s ,  a n d  e a c h  a n d  e v e r y  o n e  o f  t h e m ,  m a y  b e  
r e s t r a i n e d  a n d  e n j o i n e d ,  p e n d i n g  t h e  f i n a l  d e c r e e  
o f  t h i s  C o u r t  i n  t h i s  m a t t e r ,  f r o m  d i s t r i b u t i n g ,  
c o n v e y i n g ,  a s s i g n i n g ,  m o r t g a g i n g  o r  a l i e n a t i n g ,  
i n  a n y  m a n n e r  w h a t s o e v e r ,  w h a t e v e r  p r o p e r t y  o f  
t h e  s a i d  M a b e l  V. M a r s h a l l ,  d e c e a s e d ,  a s  m a y  b e  
i n ,  o r  m a y  a t  a n y  t i m e  c o m e  i n t o ,  t h e i r  p o s s e s -
s i o n ,  c u s t o d y  o r  c o n t r o l ;  a n d  f o r  s u c h  o t h e r  
r e l i e f  a s  t h i s  H o n o r a b l e  C o u r t  m a y  s e e  f i t  t o  2 0  
g r a n t .

P I T N E Y ,  H A R D I N  &  S K I N N E R ,
S o l i c i t o r s  o f  D e f e n d a n t ,  

B r o o k l y n  B u r e a u  o f  C h a r i t i e s .

C o n s e n t  i s  h e r e b y  g i v e n  t o  t h e  f i l i n g  o f  t h e  
w i t h i n  A n s w e r  a s  o f  t i m e .

L O U I S  E .  K L E I N ,  3 Q
S o l i c i t o r  o f  C o m p l a i n a n t s .

J u n e  1 8 ,  1 9 3 4 .

4 f i



1 8

Replication.

Replication.

F i l e d  A p r i l  2 1 ,  1 9 3 4 .

T h e  c o m p l a i n a n t  j o i n s  i s s u e  o n  t h e -  A n s w e r  
o f  t h e  d e f e n d a n t ,  t h e  S u m m i t  T r u s t  C o m p a n y .

1 0  L O U I S  E .  K L E I N ,
S o l i c i t o r  o f  C o m p l a i n a n t .

Replication.

F i l e d  A p r i l  2 6 ,  1 9 3 4 .

T h e  c o m p l a i n a n t  j o i n s  i s s u e  o n  t h e  A n s w e r  o f  
t h e  d e f e n d a n t ,  R o b e r t  J e s s e  M a r s h a l l .

2 0  L O U I S  E .  K L E I N ,
S o l i c i t o r  o f  C o m p l a i n a n t .

30

*
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Testim ony.

1 0 0 — 6 3 2 .

I N  C H A N C E R Y  O F  N E W  J E R S E Y .

Between \

A gn es  Cr o ake  and E l l e n  I
Lo uis e  W h it e , /

Complainants, l On Bill, Sc.

and (  Testimony.

Su mmit  T ru st  Co mpa n y , I
et al., I

Defendants. I

F I R S T  D A Y .

T e s t i m o n y  t a k e n  i n  t h e  a b o v e  e n t i t l e d  c a u s e ,  
a t  t h e  U n i o n  C o u n t y  C o u r t  H o u s e ,  E l i z a b e t h ,  
N .  J . ,  o n  M o n d a y ,  t h e  s e v e n t e e n t h  d a y  o f  D e -
c e m b e r ,  1 9 3 4 ,  a t  1 2 : 5 0  P .  M .

B e f o r e  H o n .  J o h n  H .  B a c k e s ,  V i c e - C h a n c e l l o r .  
A p p e a r a n c e s :

L o u i s  E .  K l e i n ,  E s q u i r e ,  ( H a r r y  K a l i s c h ,  E s -
q u i r e ,  o f  c o u n s e l ) ,  s o l i c i t o r  f o r  c o m p l a i n a n t s .

M e s s r s .  W i l l i a m s  a n d  W i l l i a m s ,  b y  M r .  W i l -
l i a m s ,  ( A n d r e w  H .  V a n  B l a r c o m ,  E s q u i r e ,  o f  
c o u n s e l ) ,  s o l i c i t o r s  f o r  d e f e n d a n t  R o b e r t  J .  
M a r s h a l l .

M e s s r s .  P i t n e y ,  H a r d i n  a n d  S k i n n e r ,  b y  S h e l -
t o n  P i t n e y ,  E s q u i r e ,  s o l i c i t o r s  f o r  d e f e n d a n t s  
N a t i o n a l  N e w a r k  B u i l d i n g  a n d  B r o o k l y n  B u -
r e a u  o f  C h a r i t i e s .

10

20

3 0

4 0
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Leonard N. Snedeker, for Complainants, Direct.

L E O N A R D  N .  S N E D E K E R ,  a  w i t n e s s  p r o -
d u c e d  i n  b e h a l f  o f  t h e  c o m p l a i n a n t s ,  b e i n g  
d u l y  s w o r n ,  t e s t i f i e s  a s  f o l l o w s :

Direct examination b y  M r .  K a l i s c h .

1 0  Q  M r .  S n e d e k e r ,  w h e r e  d o  y o u  l i v e ?  A  
B r o o k l y n ,  N e w  Y o r k .

Q  Y o u  a r e  a  p r a c t i c i n g  a t t o r n e y  i n  B r o o k -
l y n ?  A  Y e s ,  s i r .

Q  A n d  h a v e  b e e n  s o  f o r  h o w  l o n g ?  A  S i n c e  
1 9 0 4 .

Q  Y o u  a r e  a  m e m b e r  o f  t h e  f i r m  o f  S n e d e k e r  
a n d  S n e d e k e r ?  A  Y e s ,  s i r .

Q  A n d  t h a t  f i r m  h a s  b e e n  i n  e x i s t e n c e  h o w  
l o n g ?  A  T h e  p r e s e n t  f i r m  s i n c e  t h e  d e a t h  o f  

2 0  m y  f a t h e r .

By the Court.
Q  H o w  l o n g  h a s  t h e  f i r m  b e e n  i n  e x -

i s t e n c e ?  A  T h a t  f i r m  h a s  b e e n  i n  e x i s t -
e n c e  w h e n  m y  f a t h e r —

Q  W e l l ,  2 0  y e a r s ?  A  2 0  y e a r s  o r  m o r e .

Q  M r .  S n e d e k e r ,  y o u  k n e w  M a b e l  a n d  M a u d  
M a r s h a l l ?  A  Y e s ,  s i r ,  v e r y  w e l l .

3 q  Q  H o w  l o n g  h a d  y o u  k n o w n  t h e m ?  A  S i n c e  
m y  b o y h o o d .

Q  D i d  t h e y  l i v e  n e a r  y o u ?  A  W i t h i n  t h r e e  
o r  f o u r  b l o c k s  o f  w h e r e  I  l i v e .

Q  D i d  y o u  k n o w  t h e i r  p a r e n t s ?  A  I  n e v e r  
h a v e  m y s e l f ,  n o .

Q  D o  y o u  k n o w  w h e t h e r  t h e i r  p a r e n t s  h a d  
a n y  b u s i n e s s  r e l a t i o n s  w i t h  y o u r  o f f i c e ?  A  Y e s ,  
t h e y  h a d .

Q  H o w  l o n g  a r e  t h e y  d e a d ?  A  U p w a r d s  o f  
4 Q  2 0  y e a r s .
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Leonard N. Snedeker, for Complainants, Direct.

Q  S i n c e  t h e i r  d e a t h ,  d i d  y o u  h a v e  b u s i n e s s  
r e l a t i o n s  w i t h  t h e s e  t w o  s i s t e r s ,  M a u d e  a n d  
M a b e l  M a r s h a l l ?  A  Y e s ,  s i r .

Q  D i d  y o u  p e r s o n a l l y  c o n d u c t  b u s i n e s s  w i t h  
t h e m ?  A  S o m e  o f  i t ,  a n d  s o m e  m y  b r o t h e r .

Q  W h i c h  b r o t h e r ?  A  M y  b r o t h e r ,  E d w i n
L .  S n e d e k e r ,  i s  m y  p a r t n e r .

Q  W h e n  y o u  h a d  a n y  b u s i n e s s  d e a l i n g s  w i t h  
t h e m ,  d i d  t h e y  b o t h  c o m e  t o g e t h e r  o r  s e p a r a t e l y ?  
A  T h e y  c a m e  t o g e t h e r .

Q  D o  y o u  r e c a l l  t h e i r  b e i n g  a t  y o u r  o f f i c e  i n  
t h e  m o n t h  o f  J u l y ,  1 9 2 8 ?  A  Y e s ,  s i r .

Q  I n  c o n n e c t i o n  w i t h  t h e  m a k i n g  o f  a  w i l l ?  
A  I  d o .

Q  D o  y o u  r e c a l l  w h e t h e r  t h e y  h a d  c a l l e d  t o  
s e e  y o u  b e f o r e  t h e  d a y  y o u  m a d e  t h a t  w i l l ?  A  
Y e s ,  o n  s e v e r a l  o c c a s i o n s .

Q  D i d  t h e y  c o m e  t o  y o u r  o f f i c e  s e p a r a t e l y ,  o r  
t o g e t h e r  ?  A  T o g e t h e r .

Q  H o w  m a n y  t i m e s ,  d o  y o u  r e c a l l ,  d i d  t h e y  
s e e  y o u  i n  c o n n e c t i o n  w i t h  t h a t  w i l l  b e f o r e  i t  w a s  
f i n a l l y  d r a w n ?  A  I  h a v e  n o  e x a c t  r e c o l l e c t i o n  
o f  t h e  n u m b e r ,  b u t  I  s h o u l d  s a y  f o u r  o r  f i v e  
o r  p o s s i b l y  m o r e .

Q  A n d  w h e n  y o u  d i s c u s s e d  t h a t  w i t h  t h e m  
w e r e  t h e y  b o t h  i n  y o u r  o f f i c e  t o g e t h e r ,  o r  d i d  
e a c h  o n e  s e e  y o u  a l o n e ?  A  T o g e t h e r .

Q  N o w ,  t h e n ,  d o  y o u  r e c a l l  t h e  c o n v e r s a t i o n ,  
a n y  c o n v e r s a t i o n s ,  y o u  h a d  w i t h  t h e m ,  o r  e i t h e r  
o f  t h e m ,  i n  c o n n e c t i o n  w i t h  t h e  w i l l ,  a s  t o  w h a t  
d i s p o s i t i o n  w a s  t o  b e  m a d e  o f  t h e  e s t a t e ?  A  I  
r e c a l l  t h e  c o n v e r s a t i o n s  w e r e  h a d  w i t h  b o t h  o f  
t h e m  t o g e t h e r ,  a n d  t h e y  w e r e  o n  t h e  s u b j e c t  o f  
t h e  m a k i n g  o f  t h e s e  t w o  w i l l s .  S p e c i f i c a l l y  w h a t  
w a s  s a i d ,  I  c a n ’ t  r e c a l l ,  b u t  t h e  s u b s t a n c e  o f  i t  
w a s  w h a t  t h e  w i l l s  s a y  i n  t h e m s e l v e s .

10

20

3 0

4 0
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Leonard N. Snedeker, for Complainants, Direct.

Q D id  you  draw  the w ill you rse lf, o r  dictate 
it?  A  Y es, dictated  it.

Q T o  w hom  d id  you  dictate it?  A  O ur 
stenographer, M iss Frew en.

Q She is here today? A  She is here today. 
^  Q She typed  it?  A  Y es, sir.

The C ou rt: D o  the w ills contain  the con -
tract?

M r. K a lis ch : T here is nothing o f  the 
contract m entioned in the w ills, no.

Q I  show  you  this paper and ask you  what 
this is? A  That is a carbon  cop y  o f  the w ill 
which I  p repared  fo r  M aude I . M arshall, and 
which she executed in  m y presence on the third 

20 o f  Ju ly , 1928.
Q A fte r  this w ill o f  M aude M arshall was 

m ade and executed, what d id  you  do w ith the 
orig ina l w ill?  A  I  d o n ’t recall—

Q A fte r  you  prepared  both  o f  these w ills, 
what d id  you  do w ith them ? A  I  attended the 
execution  o f  them.

Q A n d  a fter  the execution  o f  them, w ho had 
custody o f  the orig ina l w ills, d id  you  keep them 
or g ive  them  to them ? A  I  d o n ’t recall w ho 
had the custody im m ediately.

Q D id  you  make cop ies o f  them ? A  C opies 
w ere m ade at the tim e the w ills w ere typed, be-
fo re  their execution.

Q W h at d id  you  do  w ith the cop ies ? A  Put 
them in our office files.

Q I  show  you  this w ill, which pu rports to  be 
the w ill o f  M aude I. M arshall, and ask you  
whether that is a cop y  that was m ade? A  That 
is the copy .

40



Leonard N. Snedeker, for Complainants, Direct.

Q W hat d id  you  do w ith that cop y  a fter the 
origina l w ill was executed? A  K ep t it con -
tinuously until the present tim e in  our office 
files.

Q W h o  w ere the w itnesses to that w ill? A  
M y brother and m yself and E lizabeth  Frew en.

Q W h o?  A  M y brother and M iss E lizabeth 
F rew en  and m yself.

Q Just tell us how  the w ill was executed, the 
m anner o f  executing the w ill o f  M aude M ar-
shall? A  W e  w ere all present at the same 
time that the testatrix, M aude I. M arshall, was 
present in  our office. She signed the w ill in our 
presence, and in  answ er to  m y question stated 
that she had read the w ill and that she declared 
it to be her last w ill and testam ent, and re-
quested m y brother and M iss Frew en  and m yself 
to sign as w itnesses, which w e did.

B y the Court.
Q In  her presence? A  In  her presence, 

yes.
Q D id  she make this declaration  in the 

presence o f  the three o f  y ou ?  A  Y es, sir, 
and the declaration  was by  her affirmative 
response to m y question.

Q M iss M aude M arshall, d ied  w hen? A  A  
couple o f  years be fore  her sister M abel.

Q W h at date, about? A  I  d o n ’t recall the 
date.

Q W a s  her w ill probated? A  It is m y in -
form ation— w e d id n ’t probate it.

Q I  show  you  this paper and ask you  w hether 
this is the origina l o f  the cop y  that you  have just 
spoke about? That is a certified cop y  from  the 
S u rrog a te ’s office.
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Leonard N. Snedeker, for Complainants, Direct.

The C ou rt: The certificate is there.

A  This is a copy . Th is is the 13th o f  Ju ly , 
1928.

M r. K a lisch : I  o ffe r  that in evidence.
10 M r. V a n  B la rcom : N o ob jection .

Said  certified cop y  o f  w ill is m arked E x -
hibit C. 1.

Q N ow , I  show  you  another paper and ask 
you  what that is?  A  That is a carbon  cop y  o f  
the w ill o f  M abel V . M arshall, w hich w as draw n 
by  me and executed by  her in m y presence on 
the 13th o f  Ju ly, 1928.

Q That is the same day, the same time, this 
20  other w ill was executed? A  The same occasion , 

the same day.
Q W ere  they both present when both o f  these 

wills w ere executed? A  T h ey w ere both  in  the 
office at the same time, whether they w ere in each 
o th er ’s im m ediate presence, I  d o n ’t k n ow ; I  
d o n ’t think they were, but they w ere in the office 
together.

Q T ell us the m anner o f  executing this cop y ?  
A  The orig ina l o f  this was signed b y  M abel V . 

30  M arshall in the presence o f  m y brother and M iss 
F rew en  and m yself and the w itnesses w ere re-
fe rred  to be fore  it was declared by  her to be her 
last w ill and testam ent, and by  her affirm ative 
response to  m y question, which I  addressed to 
her, had she read and d id  she declare it to  be 
her last w ill and testam ent and d id  she request 
m y brother and M iss F rew en  and I  to sign as 
w itnesses, she answ ered in the affirmative. She 
did  sign it, and we signed it a fter  she had 
signed it, and a fter the declaration , the w itnesses,40
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Leonard N. Snedeker, for Complainants, Direct.

Miss Frewen and myself, signed our names and 
addresses at the end of the will as witnesses.

B y the Court.
Q It was all done as one transaction?
A It was all done as one transaction, all 

being present at the same time.

Q What did you do with this copy of the will? 
A The same as I did with the copy of the Maude
I. Marshall will, put it in our office file where it 
has remained until the present time.

Q That original will, you don’t know what 
became of that? A  I have no knowledge.

Q You don’t know whether you gave it to 
Mabel Marshall, or what you did with it? A  I 
think I did; that is my impression.

Q You also think you gave the other one to 
Maude Marshall? A  Yes.

Mr. Kalisch: I offer this copy in evi-
dence, of the will of Maude Marshall.

Said carbon copy of the will of Maude I. 
Marshall is marked Exhibit C. 2.

Mr. Kalisch: I also offer in evidence the 
copy of the will of Mabel Marshall.

Said carbon copy of the will of Mabel V. 
Marshall is marked Exhibit 0. 3.

Q Now, Mr. Snedeker, you have testified that 
both of these sisters came to see you on occa-
sions before the execution of this will? A  Yes, 
sir.

Q And in consulting you, just what language 
did they use; without telling us what the instruc-
tions were, tell us what the language was. A  I 
can’t recall the identical language, but the sub-
stance of what they told me was instructions to
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prepare those, wills as they were prepared and 
as they stand and to provide for the gifts and 
other disposition of their property, as the wills 
provide.

Q Do you know whether anything was said 
between them?

10
Mr. Van Blarcom : I  object to the leading 

question.
The Court: Exhaust your witness first.

Q Who gave the instructions to you concern­
ing the provisions of these wills? A  Both 
Maude and Mabel Marshall, always together; I  
don’t mean speaking in one voice, but one saying 
one thing and the other saying another.

20 Q Both giving instructions in the hearing of 
the other? A  Yes.

Mr. Van Blarcom: That is objected to.

Q Were they both present at the time the in­
structions were given? A  Always.

Q What else was said? A  The two sisters 
on the various occasions that I  am referring to 
preceding the actual execution of the will or

30 wills, jointly, if I may express myself, meaning 
that both participated in the conversation, gave 
me the instructions to make the wills, which are 
the wills before the Court; and I proceeded to 
do so in accordance with those instructions. They 
were given to me by the two indifferently, both 
contributing instructions and directions they 
gave me.

Q What else? A  They were always there at 
the same time on these occasions.

40
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B y the Court.
Q Did they say anything else? A  Yes, 

they—you mean the specific features of the 
wills?

Q Yes. A  They discussed with me the 
provision in the will as to the so-called for-
feiture clause regarding any beneficiary who 
might contest the will. They said they 
wanted that in the will, and, as I recall, at 
the outset they wanted a provision similar 
to it that any beneficiary who contested the 
will would lose their interest, and I sug-
gested, trying to keep the will properly 
drawn, that they make it more specific and 
make a more specific provision in that case, 
which was done. That was discussed at con-
siderable length between the three of us on 
these several occasions.

Q Was there anything said in connection with 
the bequest to the brother?

The Court: Exhaust your witness first.

Q Was anything else said that you recall? 

B y the Court.
Q Was anything else said, outside of 

these directions and instructions that were 
given to you, as now contained in the will? 
A I think that at the outset they were dis-
cussing that particular clause I have last 
mentioned and there was some discussion of 
mentioning the brother as a contestant—

Q Those provisions are in the will? A  I 
am trying to give, to the best of my recollec-
tion, the discussion; I can’t remember any-
thing more specific.
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Q You say you had other discussions with 
them before the day the will was executed? A 
Yes, a number.

Q Did you know the brother? A  Yes, surely.
Q Robert Jesse Marshall? A  Yes.
Q How long have you known him? A  The 

same period of time I had known his sisters.
Q Did he discuss with you any of his per-

sonal affairs? A  No.

Mr. Van Blarcom: I object to that as 
immaterial and irrelevant.

Cross examination by Mr. Pitney.

Q Had you drawn previous wills for these 
20 two maiden sisters? A  Yes.

Q Do you recall approximately what the date 
of the earlier wills was? A There were two 
drawn in 1922, yes.

Q Were those wills like wills? Were they like 
wills or unlike wills? A  They were like each 
other; they were identical.

Q And in that regard they were similar to 
the wills of ’28? A  Yes, sir.

Q Can you pick out of this file which you so 
30 kindly loaned me a little while ago, copies of the 

wills of ’22? (Handing witness file.) A I don’t 
think they are here. I think they are in my 
file. (Looking in another file.) Here are two 
copies of the wills of 1922.

Q Are these copies of the wills of 1922? A 
I strongly think they are, although I have no 
recollection. They came from our files.

Mr. Pitney: I offer in evidence the car- 
4q bon copy of the will of Maude I. Marshall.
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Mr. Van Blarcom: I don’t think they 
are properly identified, and I think Mr. 
Pitney represents a defendant.

The Court: I will admit them
Said carbon copy of will of Maude I. Mar-

shall (1922) is marked Exhibit DB. 1.
Mr. Pitney: I also offer the carbon copy 

of the will of Mabel V. Marshall.
Said carbon copy of will of 1922 of Mabel 

V. Marshall is marked Exhibit DB. 2.

Q At the time or just before the time of the 
execution of the wills of ” 22, Mr. Snedeker, did 
you receive any written instructions from either 
of these sisters with respect to the contents of 
their will or wills? A  Yes.

Q Have you that written instruction with 
you? A  Yes. (Producing paper.) With refer-
ence to just one portion of the will.

Mr. Van Blarcom: Well, I object to that.
The Court: Objection overruled.

Q Is this the letter to which you refer? A 
Yes, sir.

Q And is that the envelope in which it came? 
A Yes, sir.

Q Was that paper you have annexed to it, an 
enclosure with that letter? A Yes.

Mr. Pitney: I offer the letter which the 
witness has identified bearing the signature 
of Maude I. Marshall and the envelope and 
the enclosure.

Mr. Van Blarcom: I object to that.
Said letter is marked Exhibit DB. 3 Also 

the envelope and enclosure.
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Mr. Pitney: I will read the letter. “ Mr. 
Leonard N. Snedeker. My dear Mr. Sne- 
deker: We have been thinking it over and 
we think we would like to have the enclosed 
inserted in our wills. Sincerely Maude I. 
Marshall, August 24, 1922.”

The enclosure reads as follows: “ I am 
giving a lesser amount to my brother, Rob-
ert Marshall than bequest to my sister, 
Maude I. Marshall. I will say that I have 
given my services to my brother, Robert 
Marshall for many years, as one of the 
trustees of the real estate, and have never 
taken the usual compensation due me fpr 
such services to him. Therefore, I con-
sider he has had a considerable gift of my 

20 services, time and money, for many years.**

Q I ask you whether or not that provision 
you were requested to insert, did become in-
serted in the wills of 1922? A  It was put in 
those two wills.

Q Referring to these wills of *22, did you 
receive instructions from the two sisters jointly 
at that time? A Yes, sir.

Q I don’t know whether you can recall at 
^  this late date about how many conferences you 

had with respect to the wills of *22? A  I 
couldn’t recall that.

Q Do you recall whether or not they exe-
cuted the wills of ’22 together on the same day 
on the same occasion in your office? A Yes, 
they did.

Q To your memory, was it as in the case of 
the wills of ’28, before the same witnesses? A 
It couldn’t have been.

40
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Q  I  d o n ’ t  m e a n  t h e  s a m e  w i t n e s s e s  a s  ’ 2 8 .  
A  O h ,  t h a t ’ s  m y  r e c o l l e c t i o n ,  y e s .

Q  H o w  l o n g  a f t e r  t h e  e x e c u t i o n  o f  t h e  w i l l s  
i n  ’ 2 2 ,  h o w  l o n g  w a s  i t  b e f o r e  t h e y  o r  e i t h e r  o f  
t h e m ,  s a w  y o u  a g a i n  o n  t h e  s u b j e c t  of a will or 
w i l l s ,  a s  d i s t i n g u i s h e d  f r o m  o t h e r  b u s i n e s s ?  A  
I  d o n ’ t  t h i n k  t h e r e  w a s  a n y  o t h e r  o c c a s i o n ,  b u t  
I  c o u l d n ’ t  b e  p o s i t i v e .

Q  U n t i l  w h e n ?  A  U n t i l  t h e  1 9 2 8  w i l l s .
Q  Y o u  s a y  y o u  s a w  t h e m  f o u r  o r  f i v e  a n d  

p e r h a p s  m o r e  t i m e s  i n  r e f e r e n c e  t o  t h e  ’ 2 8  w i l l s ?  
A  Y e s .

Q  W e r e  t h e i r  i n s t r u c t i o n s  t o  y o u  i n  ’ 2 8  g i v e n  
t o  y o u  i n  t h e  s a m e  w a y  t h a t  t h e i r  i n s t r u c t i o n s  i n  
’ 2 2  w e r e  g i v e n ?  A  T h e y  w e r e .

Q  W h o  a c t e d  a s  s p o k e s m a n ,  i f  e i t h e r  d i d ?  A  
A s  s p o k e s m a n ?

R e c e s s  U n t i l  T w o  o ’ C l o c k .

A f t e r  R e c e s s .

Q  I n  t h e i r  c o n f e r e n c e s  w i t h  y o u  t h a t  l e d  u p  
t o  t h e  e x e c u t i o n  o f  t h e  w i l l s  o f  1 9 2 8 ,  w h i c h  o n e  
o f  t h e  s i s t e r s ,  i f  e i t h e r ,  t o o k  t h e  l e a d  i n  g i v i n g  3 0  
y o u  i n s t r u c t i o n s ?  A  P o s s i b l y  M a u d e  w a s  a  
l i t t l e  m o r e ,  a  l i t t l e  b i t  m o r e ,  a s s e r t i v e  t h a n  t h e  
o t h e r ,  b u t  t h e r e  w a s  v e r y  l i t t l e  d i f f e r e n c e .  T h e y  
b o t h  c o n t r i b u t e d  i n d i f f e r e n t l y .  I  c a n ’ t  e s t i m a t e  
a n y  d i f f e r e n c e  b e t w e e n  t h e m .

Q  T h e y  c o n t r i b u t e d  a p p r o x i m a t e l y  e q u a l l y ,  
y o u  m e a n ?  A  Y e s .

Q  W a s  t h e r e  a n y  d i s c u s s i o n  b e t w e e n  t h e m  i n  
y o u r  p r e s e n c e  w i t h  r e s p e c t  t o  a n y  p a r t i c u l a r  
f e a t u r e  o f  t h e i r  w i l l s ,  w h i c h  c o m e s  b a c k  t o  y o u r 4 0
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m e m o r y  a t  t h i s  t i m e ?  A  Y e s ,  I  c o u l d  r e c a l l  
a b o u t  t h e  f o r f e i t u r e  c l a u s e .

Q  G i v e  u s  e x a c t l y  t h e  f i r s t  i n s t r u c t i o n s ,  i f  y o u  
c a n  r e c a l l  t h e  f i r s t  i n s t r u c t i o n s  t h a t  y o u  h a d  w i t h  
r e s p e c t  w i t h  t h e  f o r f e i t u r e  c l a u s e .

1 0  M r .  V a n  B l a r c o m :  I  o b j e c t  t o  t h a t .
T h e  C o u r t :  W h a t  i s  t h e  o b j e c t  o f  i t ?
M r .  P i t n e y :  T h i s  l e a d s  t o  t h e  r e l a t i o n -

s h i p .  M a y  I  a s k  y o u  t o  t a k e  i t  s u b j e c t  t o  
l a t e r  c o n n e c t i o n ?

T h e  C o u r t :  A l l  r i g h t .

Q  ( S t e n o g r a p h e r  r e p e a t s  t h e  q u e s t i o n . )  A  
I  c a n ’ t  r e c a l l  t h e  f i r s t  o r  t h e  l a s t ,  b u t  I  k n o w  t h e  
g e n e r a l  d i s c u s s i o n  r e g a r d i n g  t h e  f o r f e i t u r e  
c l a u s e  w a s  w h e t h e r  i t  s h o u l d  b e  d i r e c t e d  s p e -
c i f i c a l l y  t o  t h i s  b r o t h e r  o r  i n  g e n e r a l  t o w a r d s  
a n y  l e g a t e e .

Q  T o w a r d  t h e  b r o t h e r  o r  t o w a r d  a n y  l e g -
a t e e ?  A  Y e s .

Q  W h e t h e r  t h e  f o r m  o f  t h e  l a n g u a g e  s h o u l d  
b e  o n e  o r  t h e  o t h e r ?  A  Y e s .

Q  D i d  t h e y  e x p r e s s  t o  y o u  t h e i r  p u r p o s e  i n  
i n s e r t i n g  i n  e i t h e r  o f  t h e  w i l l s  t h e  c l a u s e  r e -  

3 0  s p e c t i n g  f o r f e i t u r e ?

M r .  V a n  B l a r c o m :  T h a t  i s  o b j e c t e d  t o .  
T h e  C o u r t :  I  w i l l  t a k e  i t  n o w .

A  I t  w a s  t o  p r e v e n t  a  c o n t e s t .
Q  D i d  t h e y  e x p r e s s  t o  y o u  f r o m  w h o m  t h e y  

f e a r e d  a  p o s s i b l e  c o n t e s t ?  A  Y e s ,  s i r .
Q  W h o  w a s  t h a t ?  A  T h e i r  b r o t h e r .
Q  D o  y o u  k n o w  f r o m  y o u r  k n o w l e d g e  o f  t h e  

4 0  s i s t e r s ,  w h a t  w a s  t h e  r e l a t i o n s h i p  b e t w e e n  t h e
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s i s t e r s  o v e r  t h e  y e a r ?  A  B e t w e e n  t h e  t w o  s i s -
t e r s ?

Q  B e t w e e n  t h e  t w o  s i s t e r s ?  A  M o s t  i n t i -
m a t e ;  t h e y  l i v e d  t o g e t h e r

Q  D i d  t h e i r  b r o t h e r  l i v e  w i t h  t h e m ?  A  T h a t  
I  d o n ’ t  r e c a l l ;  I  d o n ’ t  t h i n k  h e  d i d  d u r i n g  t h e  
t i m e  I  a m  s p e a k i n g  o f

Q W h a t  w a s  t h e i r  r e l a t i o n s h i p  w i t h  h i m ,  if 
y o u  k n o w ?  A  A s  o f  t h a t  t i m e  I  d o n ’ t  k n o w .  I  
d o n ’ t  t h i n k  t h e y  l i v e d  t o g e t h e r ;  t h a t  w a s  a l l .

Q  W e r e  t h e y  o n  f r i e n d l y  t e r m s ?  A  O f  m y  
o w n  k n o w l e d g e  I  c a n ’ t  t e s t i f y  d i r e c t l y ,  b u t  f r o m  
w h a t  t h e y — t h e y  s a i d  v e r y  l i t t l e  t o  m e  o n  t h a t  
s u b j e c t ,  b u t  m y  e s t i m a t e  w o u l d  b e  t h e y  w e r e  n o t .

T h e  C o u r t :  S t r i k e  t h a t  o u t .

Q  W a s  t h e r e  a n y  d i f f e r e n c e  i n  t h e i r  m e t h o d  
o f  g i v i n g  y o u  i n s t r u c t i o n s  w i t h  r e s p e c t  t o  t h e  
w i l l s  o f  1 9 2 8 —

T h e  C o u r t :  A r e  y o u  t h r o u g h  w i t h  t h e  
s u b j e c t  t o  w h i c h  o b j e c t i o n  w a s  m a d e ?

M r .  P i t n e y :  S o  f a r  a s  t h i s  w i t n e s s  i s  c o n -
c e r n e d ,  y e s ,  s i r .

T h e  C o u r t :  I  w i l l  s t r i k e  o u t  h i s  t e s t i m o n y  
w i t h  r e s p e c t  t o  t h e  m a t t e r s  o b j e c t e d ;  t h e  
c l a u s e  o f  t h e  w i l l  m u s t  s p e a k  f o r  i t s e l f .

Q  W h a t  i P a n y  d i f f e r e n c e ,  M r .  S n e d e k e r ,  w a s  
t h e r e  w i t h  r e s p e c t  t o  t h e  m e t h o d  w i t h  w h i c h  t h e y  
g a v e  y o u  t h e i r  i n s t r u c t i o n s  w i t h  r e s p e c t  t o  t h e  
w i l l s  o f  1 9 2 8  a n d  w i t h  r e s p e c t  t o  t h e  m e t h o d  o f  
g i v i n g  t h e i r  i n s t r u c t i o n s  o f  t h e  w i l l s  o f  1 9 2 2 ?

M r .  V a n  B l a r c o m :  I  o b j e c t  t o  t h a t .
T h e  C o u r t :  O b j e c t i o n  s u s t a i n e d .
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M r .  P i t n e y :  M y  p u r p o s e  i s  t o  s h o w  t h e r e  
h a d  b e e n  n o  c h a n g e  i n  t h e i r  p l a n .

T h e  C o u r t :  Y o n  m a y  a s k  h i m  t h a t ,  b u t  
y o u r  q u e s t i o n  a s k e d  f o r  h i s  c o n c l u s i o n .

Q  W a s  t h e r e  a n y  c h a n g e  t h a t  y o u  o b s e r v e d ,  
M r .  S n e d e k e r ,  w h e n  t h e y  a d v i s e d  a n d  c o n s u l t e d  
w i t h  y o u  w i t h  r e s p e c t  t o  t h e  p r e p a r a t i o n  o f  t h e  
w i l l s  o f  1 9 2 8 ,  f r o m  t h e i r  m a n n e r  o r  t h e i r  m e t h o d  
o f  g i v i n g  i n s t r u c t i o n s  i n  c o n n e c t i o n  w i t h  t h e  w i l l s  
o f  1 9 2 2 ?  A  N o ,  s i r .

Further cross examination b y  M r .  V a n  B l a r c o m .

Q  M r .  S n e d e k e r ,  I  o b s e r v e  t h a t  i n  t h i s  E x -
h i b i t  D B .  3 ,  i t  s e e m s  t o  b e  c u t  o f f  a t  t h e  b o t t o m .

2 0  W a s  t h a t  i n  t h e  s a m e  c o n d i t i o n  a s  w h e n  y o u  r e -
c e i v e d  i t ?  A  I  i m a g i n e  i t  w a s .

Q  Y o u  d o n ’ t  r e m e m b e r  a n y t h i n g  e l s e  o n  t h e r e  
t h a t  h a s  b e e n  r e m o v e d ?  A  N o .

Q  A n d  d i d  y o u  s a y  t h a t  w h e n  t h e s e  p e o p l e  
m e t  i n  y o u r  o f f i c e ,  t h a t  t h e y  w e r e  i n  t h e  s a m e  
s u i t e ,  a s  I  t h i n k  y o u  s a i d ,  o r  a l l  i n  y o u r  r o o m ?  
A  T h e y  w e r e  a l w a y s — w h e n  t h e y  w e r e  t o g e t h e r  
t h e y  w e r e  i n  t h e  o f f i c e  t o g e t h e r ,  i n  t h e  s u i t e .  I n  
c o n s u l t i n g  m e  t h e y  w e r e  a l w a y s  t o g e t h e r  w i t h  m e .

Q  W h e n  t h e s e  w i l l s  w e r e  s i g n e d ,  i s  i t  s o  t h a t  
o n e  s i s t e r  s i g n e d  a t  o n e  t i m e  a n d  t h e n  l e f t  t h e  
r o o m  a n d  t h e n  t h e  o t h e r  o n e  c a m e  i n  a n d  s i g n e d ?  
A  T h a t  i s  m y  r e c o l l e c t i o n .

T h e  C o u r t :  I s  t h e r e  a n y  d i s p u t e  a s  t o  
t h e  e x e c u t i o n  o f  t h e s e  w i l l s  a s  t e s t i f i e d  t o  
b y  M r .  S n e d e k e r ?

M r .  K a l i s c h :  N o .
M r .  V a n  B l a r c o m :  N o n e  w h a t s o e v e r .40
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M r .  P i t n e y :  I  w o u l d  l i k e  t o  a s k  t h e  w i t -
n e s s  a b o u t  t h e  m e t h o d  u n d e r  w h i c h  s h e  p r e -
p a r e d  t h e  w i l l s  u n d e r  i n s t r u c t i o n s  f r o m  M r .  
S n e d e k e r  a t  t h e  t i m e .

M r .  V a n  B l a r c o m :  I  d o n ’ t  t h i n k  i t  i s  
c o m p e t e n t .

T h e  C o u r t :  M r .  K a l i s c h  w a s  g o i n g  t o  
c a l l  M r .  S n e d e k e r ’ s  s e c r e t a r y ,  b u t  s h e  s i m -
p l y  d i d  t h e  m e c h a n i c a l  e n d ,  a n d  t h e r e  s e e m s  
t o  b e  n o  d i s p u t e  a s  t o  t h e  e x e c u t i o n  o f  t h e  
w i l l s .

M r .  P i t n e y :  I t  i s  p o s s i b l e  t h a t  a s  a  p a r t  
o f  t h e  t r a n s a c t i o n ,  t h e  m e t h o d  o f  p r e p a r i n g  
t h e  w i l l s  m i g h t  b e  i m p o r t a n t .

T h e  C o u r t :  W e l l ,  I  s u p p o s e  i f  y o u  w a n t  
t o  p u t  t h i s  w i t n e s s  o n  I  w o n ’ t  s t o p  y o u .

M r ,  P i t n e y :  T h i s  g o e s  t o  t h e  m a n n e r  i n  
w h i c h  t h e s e  m u t u a l  w i l l s  w e r e  p r e p a r e d  p u r -
s u a n t  t o  t h e  u n d e r s t a n d i n g  a n d  i n s t r u c t i o n s  
g i v e n  a t  t h e  t i m e .

T h e  C o u r t :  D o  y o u  t h i n k  s h e  k n o w s  m o r e  
t h a n  M r .  S n e d e k e r  a b o u t  t h i s  m a t t e r ?

M r .  P i t n e y :  S h e  m i g h t .
T h e  C o u r t :  A l l  r i g h t .

3 0

E L I Z A B E T H  F R E W E N ,  a  w i t n e s s  p r o d u c e d  i n  
b e h a l f  o f  t h e  c o m p l a i n a n t s ,  b e i n g  d u l y  s w o r n ,  
t e s t i f i e s  a s  f o l l o w s :

Cross examination b y  M r .  P i t n e y .

T h e  C o u r t :  M r .  P i t n e y  y o u  m a y  t a k e  u p  
t h e  q u e s t i o n  y o u  w a n t  t o  d e v e l o p .

4 0
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Elizabeth Frewen, for Complainants, Cross.

Q  W h a t  i s  y o u r  r e c o l l e c t i o n ,  M i s s  F r e w e n ,  a s  
t o  w h e t h e r  t h e s e  t w o  s i s t e r s —

B y the Court.
Q  F i r s t ,  y o u  a r e  s e c r e t a r y  t o  M r .  S n e -  

d e k e r  a n d  h e l p e d  h i m  i n  t h e  p r e p a r a t i o n  o f  
2 Q  t h e s e  w i l l s ?  A  Y e s .

Q  T h e  w i l l s  w e r e  p r e p a r e d  i n  y o u r  o f f i c e ?  A  
Y e s .

Q  Y o u  s t i l l  a r e  s e c r e t a r y  i n  t h a t  o f f i c e ?  A  
Y e s .

Q  W h a t  i s  y o u r  m e m o r y ,  M i s s  F r e w e n ,  a s  t o  
w h e t h e r  t h e s e  t w o  s i s t e r s  e x e c u t e d  t h e  w i l l s  i n  
t h e  o f f i c e  a t  t h e  s a m e  t i m e  o r  w h e t h e r  e a c h  o n e  
w e n t  o u t  w h i l e  t h e  o t h e r  w i l l  w a s  e x e c u t e d ?  A  
I  t h i n k  t h e y  b o t h  s t a y e d  t h e r e  w h i l e  t h e y  w e r e  

2 0  b e i n g  e x e c u t e d .
Q  M i s s  F r e w e n ,  w i l l  y o u  s t a t e  h o w  t h e  w o r k  

w a s  g i v e n  t o  y o u ,  o f  p r e p a r i n g  t h e s e  w i l l s ?  A  
M r .  S n e d e k e r  h a d  a  d r a f t  o f  t h e  t w o  w i l l s ,  a n d  
h e  d i c t a t e d  o n e  a n d  t h e n  h e  a s k e d  m e  t o  d r a w  
a n  i d e n t i c a l  w i l l ,  r e v e r s i n g  t h e  n a m e s .  I  d r e w  
t h e  o n e  w i l l  a n d  t h e n —

Q  H e  h a d  a  d r a f t  o f  t h e  t w o  w i l l s ?  A  H e  
h a d  o n e  d r a f t ,  a  p e n c i l  m e m o r a n d u m .

Q  W h a t  d i d  h e  s a y ?  A  H e  d i c t a t e d  o n e  w i l l  
3 0  a n d  s a i d ,  “ N o w  d r a w  t h e  o t h e r  i d e n t i c a l  w i t h  

t h a t  a n d  r e v e r s e  t h e  n a m e s , ’ ’  a n d  t o l d  m e  t o  p u t  
M a u d e  i n s t e a d  o f  M a b e l ,  a n d  s o  f o r t h .

4 0
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Edwin L. Snedeker, for Complainants, Direct.

E D W I N  L .  S N E D E K E R ,  a  w i t n e s s  p r o d u c e d  i n
b e h a l f  o f  t h e  c o m p l a i n a n t s ,  b e i n g  d u l y  s w o r n ,
t e s t i f i e s  a s  f o l l o w s :

Direct examination b y  M r .  K a l i s c h .

T h e  C o u r t :  I n  v i e w  o f  t h e  a d m i s s i o n s  
m a d e ,  w o n ’ t  y o u  g o  a t  o n c e  t o  t h e  t h i n g s  y o u  
t h i n k  t h i s  w i t n e s s  c a n  g i v e  i n  a d d i t i o n ?

M r .  K a l i s c h :  Y e s ,  s i r .

Q  Y o u  a r e  a  p a r t n e r  o f  M r .  L e o n a r d  S n e -
d e k e r ?  A  I  a m .

Q  Y o u  k n e w  b o t h  t h e s e  M a r s h a l l  g i r l s ?  A  
Y e s ,  s i r .

Q  D o  y o u  r e c a l l  t h e  d e a t h  o f  M a b e l  M a r -
s h a l l ?  A  Y e s ,  s i r .

Q  W h e n  d i d  t h a t  o c c u r ?  A  J u l y  1 3 ,  1 9 3 3 .
Q  D i d  y o u  m a k e  a  s e a r c h  f o r  t h e  w i l l ?  A  I  

d i d .
Q  W h e r e  d i d  y o u  s e a r c h ?  A  I n  o u r  o f f i c e ,  i n  

t h e  S u m m i t  S a f e  D e p o s i t  C o m p a n y ,  o r  t h e  
S u m m i t  T r u s t  C o m p a n y ,  a n d  i n  a  t r u n k  i n  t h e  
P i o n e e r  W a r e h o u s e  C o m p a n y  i n  B r o o k l y n .

Q  D i d  y o u  v i s i t  t h e  h o u s e ?  A  I  d i d .

By the Court.
Q  W h y  d i d  y o u  s e a r c h  i n  t h e  w a r e h o u s e ?  

A  I  h a d  b e e n  i n f o r m e d  t h e y  h a d  a  w a r e -
h o u s e  t r u n k  a n d  I  w e n t  t h e r e  t o  f i n d  i t .

Q  D i d  y o u  f i n d  a n y t h i n g  t h e r e ?  A  N o ,  n o  
w i l l .

Q  Y o u  f o u n d  o t h e r  p a p e r s  t h e r e ?  A  Y e s ,  a  
m i s c e l l a n e o u s  l o t  o f  p a p e r s .

Q  T h e  s e a r c h  y o u  m a d e  i n  t h e  T r u s t  C o m -
p a n y ,  w h a t  w a s  t h a t  i n  t h e  s a f e  d e p o s i t  b o x ?  A  
N o ,  w e —
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Edwin L. Snedeker, for Complainants, Direct.

T h e  C o u r t :  D o  y o u  a d m i t  t h e r e  w a s  a  
t h o r o u g h  s e a r c h  m a d e  a n d  n o  w i l l  f o u n d ?  

M r .  V a n  B l a r c o m :  I  c e r t a i n l y  d o .
M r .  P i t n e y :  Y e s .

Q  N o w ,  M r .  S n e d e k e r ,  w h e n  d i d  y o u  f i r s t  
h e a r  o f  t h e  d e a t h  o f  M a b e l  M a r s h a l l ?  A  O n  
t h e  m o r n i n g  o f  t h e  1 4 t h  o f  J u l y .  P o l i c e  C a p t a i n  
N e l s o n ,  o f  t h e  S u m m i t  P o l i c e  S t a t i o n ,  p h o n e d  t h e  
o f f i c e .

M r .  V a n  B l a r c o m :  T h a t  i s  o b j e c t e d  t o  a s  
h e a r s a y .

T h e  C o u r t :  O b j e c t i o n  o v e r r u l e d .

Q  W e l l ,  a s  a  r e s u l t  o f  a  ’ p h o n e  c a l l ,  y o u  w e n t  
2 0  t o  t h e  h o m e .  I s  t h a t  c o r r e c t ?  A  N o ,  I  ’ p h o n e d  

M r .  M a r s h a l l ’ s  h o m e  a n d  I  g o t  n o  r e s p o n s e .
Q  W h a t  M r .  M a r s h a l l ?  A  M r .  R o b e r t  J e s s e  

M a r s h a l l .  I  g o t  n o  r e s p o n s e .  T h e n  I  s e n t  a  n o t e  
a d v i s i n g  h i m  o f  h i s  s i s t e r ’ s  d e a t h ,  a n d  t h e  n o t e  
w a s  l e f t  a t  h i s  p l a c e  i n  P a r k  P l a c e ,  B r o o k l y n .

Q  D i d  y o u  v i s i t  t h e  h o m e ?  A  E i t h e r  t h a t  
d a y  o r  t h e  f o l l o w i n g  d a y ,  S a t u r d a y ,  I  w e n t  o u t  
t o  S u m m i t  a n d  I  s a w  t h e  p o l i c e  c a p t a i n  a n d  I  
t o l d  h i m —

30
M r .  V a n  B l a r c o m :  O b j e c t e d  t o .

A  A n d  I  t o l d  h i m  t h a t  I  u n d e r s t o o d  t h e y  e m -
p l o y e d  n o  s e r v a n t  a n d  t h a t  t h e  h o u s e  w a s  u n o c -
c u p i e d  a n d  t h a t  t h e r e  w a s  a  l i k e l i h o o d  t h a t  
p a p e r s  o f  v a r i o u s  k i n d s  m i g h t  b e  f o u n d  i n  t h e  
h o u s e ,  a n d  t h e y  s h o u l d  b e  s a f e g u a r d e d ,  a n d  I  
w i s h e d  h i m  t o  d e t a i l  a n  o f f i c e r  w i t h  m e ,  a n d  w i t h  
t h a t  o f f i c e r  I  w e n t  t o  t h e  h o u s e  a n d  t h e  h o u s e  
w a s  o p e n e d  b y  a p p r o a c h i n g  t h e  b a c k  s e c o n d
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Edwin L. Snedeker, for Complainants, Direct.

s t o r y  w i n d o w ,  b y  a  l a d d e r ,  a n d  t h e  p o l i c e  o f f i c e r  
a n d  I  w e n t  i n t o  t h e  k i t c h e n  a n d  h e  t o l d  m e ,  o n  
T h u r s d a y  n i g h t —

M r .  V a n  B l a r c o m :  I  o b j e c t  t o  t h a t .

Q  T e l l  u s  w h a t  y o u  s a w ?  A  W e  w e n t  f r o m  
t h e  k i t c h e n —

By the Court.
Q  W h o  t o l d  y o u  a b o u t  t h e  d e a t h ?  D i d  

h e  t e l l  y o u ?  A  Y e s ,  a n d  t h e n  w e  w e n t  u p  
t o  t h e  b e d r o o m  a n d  t h i n g s  t h e r e  w e r e  i n  a  
v e r y  m u c h  d i s h e v e l e d  c o n d i t i o n ,  a n d  t h e  b e d  
l i n e n  h a d  b e e n  t h r o w n  b a c k  a n d  p a p e r s  w e r e  
a l l  o v e r  t h e  b u r e a u  a n d  m a n t l e  p i e c e  a n d  
t h e  p o l i c e  o f f i c e r  a n d  I  t o g e t h e r  c o l l e c t e d  
s u c h  o f  t h e m  a s  w e  t h o u g h t  i m p o r t a n t  a n d  
t h e y  w e r e  t u r n e d  t o  t h e  p o l i c e  s t a t i o n .  A n d  
a l o n g  w i t h  t h e  p a p e r s  w a s  t h i s  k e y  t o  a  s a f e  
d e p o s i t  b o x  a n d  i t  h a d  a  t a g  o n  i t .  I f  I  r e -
c a l l  c o r r e c t l y ,  “ S u m m i t  S a f e  D e p o s i t  C o m -
p a n y . ”  A n d  o n  t h e  f o l l o w i n g  T u e s d a y  f o l -
l o w i n g  t h e  f u n e r a l  s e r v i c e s ,  I  w e n t  w i t h  
C a p t a i n  N e l s o n  t o  t h e  s a f e  d e p o s i t  v a u l t  
a n d  t h e r e  m e t  i n  t h e  o f f i c e  o f  t h e  S u m m i t  
T r u s t  C o m p a n y ,  a n  o f f i c e r  o f  t h e  C o m p a n y ,  
a n d  a t  t h e  s a m e  t i m e  M r .  W i l l i a m s ,  w h o  
w a s  t h e  a t t o r n e y  f o r  t h e  c o m p a n y ,  a p p e a r e d  
a n d  t h e  f o u r  o f  u s  w e n t  i n  t h e  s a f e  d e p o s i t  
b o x ,  e x a m i n e d  t h e  b o x  f o r  t h e  w i l l ,  a n d  
w e  f o u n d  n o  w i l l .  T h e n  I  r e t u r n e d  t o  
B r o o k l y n ,  a n d  I  d o n ’ t  k n o w  h o w  m u c h  
m o r e  o f  t h i s  t e s t i m o n y  y o u  w a n t .

Q  D o  y o u  k n o w  a n y t h i n g ,  M r .  S n e d e k e r ,  a b o u t  
t h e  r e l a t i o n s  e x i s t i n g  b e t w e e n  M r .  M a r s h a l l ,  
t h a t  i s ,  t h e  b r o t h e r ,  a n d  t h e s e  t w o  s i s t e r s ?  A
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Edwin L. SnedeJcer, for Complainants, Cross.

W e l l ,  I  h a d  l e t t e r s  f r o m  R o b e r t  M a r s h a l l  c o m -
p l a i n i n g  o f  h i s  l a c k  o f  i n c o m e  c o m i n g  t h r o u g h  
h i s  s i s t e r  M a b e l ’ s  h a n d s .  O t h e r  t h a n  t h a t ,  I  
d o n ’ t  k n o w  a n y t h i n g .  I t  w a s  t h e  c o r r e s p o n d -
e n c e ,  a n d  i t  i s  a v a i l a b l e  i f  y o u  w a n t  i t ,  a n d  
t h e  l e t t e r  s p e a k s  f o r  i t s e l f .

10
Cross examination b y  M r .  P i t n e y .

Q  M r .  S n e d e k e r ,  y o u  s a i d  y o u  f o u n d  p a p e r s  
i n  M i s s  M a b e l ’ s  b e d  r o o m ,  t o p s y  t u r v e y ,  o r  d i s -
h e v e l e d ?  A  I  s a i d  d i s h e v e l e d .

Q  G i v e  u s  t h a t  p i c t u r e  a  l i t t l e  m o r e  i n  d e -
t a i l ,  i f  y o u  p l e a s e ?

T h e  C o u r t :  I t  w a s  a n  u p s e t  r o o m  w i t h  
2 0  p a p e r s  s c a t t e r e d  a r o u n d ,  w a s n ’ t  i t ?

A  P a p e r s  w e r e  s c a t t e r e d  a l l  o v e r ;  t h e y  c o n -
s i s t e d  o f  r e n t  s t a t e m e n t s ,  e x p i r e d  a n d  u n e x -
p i r e d  l i f e  i n s u r a n c e ,  h o n o r e d  c h e c k s  a n d  u n c a n -
c e l l e d  c h e c k s  i n  s e v e r a l  a m o u n t s  o f  s o m e t h i n g  
l e s s  t h a n  a  h u n d r e d  d o l l a r s ,  a n d  i n  t h e  c l o s e t  
t h e  o f f i c e r  f o u n d  t h e s e  k e y s .

T h e  C o u r t :  Y o u  h a v e  t o l d  u s  t h a t .

30 Q  H o w  d i d  t h e  c o n d i t i o n  o f  t h a t  r o o m  a n d  
t h e  p a p e r s  t h a t  h a d  b e e n  l e f t  a l l  a r o u n d  i n  t h a t  
r o o m ,  h o w  d i d  t h e  r o o m  c o m p a r e  w i t h  t h e  o t h e r  
r o o m s  i n  t h e  h o u s e ?  A  E v e r y t h i n g  i n  t h e  h o u s e  
o t h e r  t h a n  i n  t h a t  r o o m  w a s  i n  a  v e r y  o r d e r l y  
c o n d i t i o n .

Q  W h a t  i s  y o u r  m e m o r y  a s  t o  w h e t h e r  t h e  
t w o  s i s t e r s  e x e c u t e d  t h e  w i l l  a t  t h e  o n e  a n d  t h e  
s a m e  t i m e  w i t h o u t  t a k i n g  t u r n s  a t  l e a v i n g  t h e  
r o o m ?  A  T h a t  I  d o n ’ t  r e c a l l .

40
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Edwin L. Snedeker, for Complainants, Cross.

Q  Y o u  s t a r t e d  t o  t e l l  o f  y o u r  a t t e m p t  t o  
n o t i f y  t h e  b r o t h e r  o f  M i s s  M a b e l ’ s  d e a t h .  W h e n  
d i d  y o u  f i r s t  h e a r  f r o m  h i m ,  w h e n  y o u  s e n t  t h a t  
l e t t e r  a r o u n d  t o  h i s  a d d r e s s ?  A  I  h e a r d  i n d i -  
d i r e c t l y ,  t h e  d a y  I  w a s  i n  S u m m i t ;  t h e  d a y  I  
w e n t  t o  t h e  f u n e r a l  s e r v i c e s ,  w h i c h  w a s  t h e  
s a m e  d a y  w e  w e n t  t o  t h e  S a f e  D e p o s i t  C o m p a n y ,  
a n d  a s  I  w a s  r e t u r n i n g  t o  M r .  W i l l i a m s ’  
o f f i c e ,  t h e  p o l i c e  o f f i c e r  c a m e  f r o m  t h e  o p p o s i t e  
s i d e  o f  t h e  s t r e e t  a n d  i n q u i r e d  o f  t h e  c a p t a i n  
w h e r e  M r .  S n e d e k e r  w a s ,  t h a t  t h e r e  w a s  s o m e -
b o d y  o n  t h e  ’ p h o n e .

T h e  C o u r t :  I  a m  n o t  i n t e r e s t e d  i n  t h i s ,  
a m  I ,  n o t  i n  t h e  d e t a i l s ?

Q  Y o u  f i r s t  h e a r d  f r o m  h i m  o n  t h e  m o r n i n g  
o f  t h e  f u n e r a l ?  A  Y e s ,  s i r .

Q  D i d  y o u  s p e a k  t o  h i m  t h a t  d a y  o n  t h e  
’ p h o n e ?  A  I  d i d ,  t h a t  a f t e r n o o n .

Q  W h a t  d i d  h e  s a y ?  A  W e l l ,  h e  w a n t e d  t o  
k n o w  t h e  d e t a i l s  o f  t h e  f u n e r a l  s e r v i c e s  a n d  a s  
t o  w h o  w a s  p r e s e n t  a n d  a s  t o  w h o  w e n t  t o  G r e e n -
w o o d ,  a n d  t h a t  c o n v e r s a t i o n  t e r m i n a t e d  t h e r e  
a n d  t h e  ’ p h o n e  r a n g  a g a i n .

B y the Court.
Q  H e  w a s  n o t  a t  t h e  s e r v i c e ?  A  H e  

w a s  n o t  a t  t h e  s e r v i c e .  I  c o u l d  e x p l a i n  t h a t  
i n  d e t a i l  a s  t o  w h y  h e  w a s n ’ t  t h e r e .  T h e  
r e a s o n  h e  a s s i g n e d  w a s  b e c a u s e  h e  d i d n ’ t  
h a v e  s u i t a b l e  l i n e n .  H e  w a s  a d v i s e d  o f  i t  
b y  m y  s e c r e t a r y  a n d  t h a t  w a s  t h e  s u b s t a n c e  
o f  t h e  t a l k  w h i c h  s h e  w i s h e d  t o  g i v e  m e  w h e n  
I  w a s  i n  S u m m i t .

Q  D i d  y o u  h a v e  a  s e c o n d  t e l e p h o n e  c o n v e r s a -
t i o n  w i t h  h i m  o n  t h a t  a f t e r n o o n ?  A  I  d i d .
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Agness Everson Croake, for Compl’ ts, Direct.

Q  D e s c r i b e  h o w  s h o r t l y  a f t e r  a n d  w h e t h e r  
h e  c a l l e d  y o u  o r  w h e t h e r  y o u  c a l l e d  h i m ?  A  H e  
c a l l e d  m e  a n d  a s k e d  m e  i f  t h e r e  w a s  a n y  w i l l  
a n d  i f  t h e r e  w a s  n o  w i l l  w o u l d  h e  i n h e r i t  t h e  
e n t i r e  e s t a t e  a n d  I  s a i d  y e s .

Q  W a s  t h a t  a l l ?  A  T h a t ’ s  a l l  o n  t h a t  s e c o n d  
1 0  c o n v e r s a t i o n .

Further cross examination b y  M r .  V a n  B l a r c o m .

Q  W h e n  d i d  y o u  g o  t o  S u m m i t  t h e  f i r s t  t i m e ?  
A  E i t h e r  F r i d a y  a f t e r n o o n ,  t h e  1 4 t h  o r  S a t u r -
d a y  a f t e r n o o n  t h e  1 5 t h .

Q  T h a t  w a s  t h e  d a y  a f t e r  o r  t w o  d a y s  a f t e r  
s h e  d i e d ?  A  Y e s ,  s i r .

20
A G N E S S  E V E R S O N  C R O A K E ,  a  w i t n e s s  p r o -

d u c e d  i n  b e h a l f  o f  t h e  c o m p l a i n a n t s ,  b e i n g  d u l y  
s w o r n ,  t e s t i f i e s  a s  f o l l o w s :

Direct examination b y  M r .  K a l i s c h .

Q  W h e r e  d o  y o u  l i v e ,  M r s .  C r o a k e ?  A  
B r o o k l y n ,  N e w  Y o r k .

Q  A n d  w e r e  y o u  r e l a t e d  t o  M a u d e  a n d  M a b e l  
3 0  M a r s h a l l ?  A  M y  m o t h e r  a n d  t h e i r  m o t h e r  

w e r e  s i s t e r s .
Q  Y o u  a r e  a  f i r s t  c o u s i n ?  A  I  a m  a  f i r s t  

c o u s i n ,  y e s .
Q  D i d  y o u  h a v e  o n  o c c a s i o n s ,  c o n v e r s a t i o n s  

w i t h  M a b e l  M a r s h a l l  c o n c e r n i n g  t h e  d i s p o s i t i o n  
o f  h e r  e s t a t e ?  A  Y e s .

M r .  V a n  B l a r c o m :  I  o b j e c t  t o  t h a t  o n  t h e  
g r o u n d  t h a t  i t  i s  i n a d m i s s i b l e  u n d e r  t h e  e v i -  

4 0  d e n c e  a c t .
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Agness Everson Croahe, for Compl’ ts, Direct.

T h e  C o u r t :  I  a m  g o i n g  t o  s u s t a i n  t h a t  
o b j e c t i o n ,  b u t  I  a m  g o i n g  t o  t a k e  t h e  t e s t i -
m o n y .  I  a m  n o t  s o  s u r e  a b o u t  i t .  I  a m  i n -
c l i n e d  t o  t h i n k  i t  i s  n o t  a d m i s s i b l e ,  b u t  i t  i s  
o n  t h e  b o r d e r  l i n e  a n d  I  w i l l  t a k e  t h e  t e s t i -
m o n y  a n d  h e a r  c o u n s e l  o n  i t  l a t e r .  I t  
d o e s n ’ t  a p p e a r  b y  t h e  b i l l  t h a t  a n y b o d y  a p -
p e a r s  i n  a  r e p r e s e n t a t i v e  c a p a c i t y ,  d o e s  i t ?

M r .  V a n  B l a r c o m :  Y e s ,  t h e  S u m m i t  T r u s t  
C o m p a n y .

T h e  C o u r t :  T h a t  c o m p a n y  i s  m a d e  a  
p a r t y  d e f e n d a n t ,  b u t  n o t  a s  a d m i n i s t r a t o r .

M r .  P i t n e y :  I  t h i n k  t h e  b i l l  h a s  b e e n  
a m e n d e d .  I  a m  n o t  s u r e  o f  i t .

M r .  V a n  B l a r c o m :  T h e y  a l s o  h a v e  a  
c o u n t  t o  e s t a b l i s h  a  c o n t r a c t .

T h e  C o u r t :  Y e s ,  b u t  I  a m  n o t  g o i n g  t o  
d e c i d e  t h a t  a t  t h i s  t i m e .

Q  H o w  m a n y  s u c h  c o n v e r s a t i o n s  d i d  y o u  h a v e  
w i t h  M a b e l  M a r s h a l l ?  A  T h e y  w e r e  s o  n u m e r -
o u s  I  c o u l d n ’ t  c o u n t  t h e m .

Q  W e l l ,  c a n  y o u  r e c a l l  t h e  l a s t  o n e  y o u  h a d  
b e f o r e  h e r  d e a t h ?  A  B e f o r e  M i s s  M a b e l  M a r -
s h a l l ’ s  d e a t h ?

Q  Y e s .  A  T h e  f o u r t h  o f  J u n e ,  ’ 3 3 .
Q  W h a t  y e a r ?  A  ’ 3 3 .
Q  T h a t  w a s  a  l i t t l e  o v e r  a  m o n t h  b e f o r e  s h e  

d i e d ?  A  Y e s ,  s i r .
Q  W h a t  w a s  t h e  s u b s t a n c e  o f  t h a t  c o n v e r s a -

t i o n ?  W h a t  w a s  t h a t  c o n v e r s a t i o n ?  A  W e l l ,  
s h e  w a s  a l w a y s  t a l k i n g  a b o u t  m o n e y —

T h e  C o u r t :  N o w ,  t h i s  i s  v e r y  i m p o r t a n t ;  
i t  i s  v e r y  i m p o r t a n t  t h a t  y o u  a n s w e r  t h e  
l a w y e r  d i r e c t l y .
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Agness Everson Croake, for CompVts, Direct.

Q Stenographer repeats the question as fol-
lows: What was the conversation? A She was 
speaking about her will.

Q What was said? A She said she had not 
changed her will.

Q Give us the entire conversation? A  Well, 
10 ^I can’t tell you the entire conversation, because 

I was there from two o ’clock until five.
Q Where? A Summit, New Jersey.
Q You had been visiting her? A Yes.
Q Well, can you recall any conversation that 

you had with Mabel Marshall in connection with 
her will? A She was constantly talking about 
it.

Q (Stenographer repeats the question.) A 
20 Yes, sir.

Q Fix the time and the place of the conversa-
tion. A  Summit, New Jersey; the time, in 
January, February, March, April, May, June. 
She told me she had left money to the Southern-
ers, the Standards in Baton Rouge, Louise White, 
Lulu Reed, Bell Hunt and myself. She said any 
money that you leave to Robert is squandered, 
but she says, “ He has to be taken care of. I 
want to leave some money to Greenwood Ceme- 

30 tery and put the plot into perpetual care.”
Q Was that all the conversation? A Oh, no, 

she was telling about money that her brother 
had had.

Q Whom do you mean? A Robert J. Mar-
shall. She said his mother had left him more 
than the real estate, she had left him mortgages 
and from their Aunt Mary he had a share in the 
house on 71st street, New York, and the $10,-
000.00 he got from Maude’s estate, she said, 
“ The money has all gone, all gone,”  she says.40
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Agness Everson Croake, for Compl’ts, Direct.

“ He has spent it all.”  The only plea was that 
the money left to the brother was squandered.

Q Did you have any conversation with Maude, 
the elder sister, in connection with the disposi-
tion of their estate? A Yes.

Q Prior to her death? A Yes, in about 
April, 1928, they called me up on the ’phone and 
told me that, first, Maude would call me up and 
say they were making their will and tell me dif-
ferent ones she wanted to leave the money to. 
Then, a half an hour afterward Mabel would 
call me up and say the same things.

Q What did she say? A She said they were 
making wills, just the same.

B y the Court.
Q Who was talking to you? A  Maude 

Marshall, the one that passed on March 17, 
1931. This was in 1928.

Q I understood you to say Mabel Marshall? 
A No, you asked me Maude.

The Court: Don’t let us get incompetent 
testimony into this case.

Q All I wanted to get in is Mabel’s conversa-
tion with you. What was that conversation that 
you started to give us, over the ’phone; what 
was it?

Mr. Van Blarcom: That is objected to as 
incompetent and immaterial.

The Court: I don’t know whether it will 
be or not.

Q And the time? A  That was Maude?
Q I am asking you that now. What was your 

conversation with Mabel V. Marshall over the
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Agness Everson Crodke, for Compl’ ts, Cross.

telephone and when did the conversation take 
place? A That was in 1928, before the will was 
made.

Q What was the conversation? A That they 
were leaving their money to the members of the 
family.

10 Q Was that all the conversation? A  No, 
they were leaving it to the Standards, and the 
Southern cousins, Lulu Reed—

By the Court.
Q Who was telling you this? A Mabel 

Marshall.
Q Over the telephone? A Yes, sir, and 

every night they called me up on the ’phone 
and discussed the matter. One would call 

2q me up one time and the other a half an hour 
after, and it ’s hard to distinguish between 
the two.

Q Give us the conversation. A  That was 
practically the conversation; that was the prin-
cipal conversation, the making of their wills.

Cross examination by Mr. Pitney.

Q W on’t you give us in more detail, Miss 
30 Croake, the conversations first of one sister and 

then of the other sister, on the occasion to which 
you have referred, when one and the other tele-
phoned to you in, I think you said, April, of 
1928?

Mr. Van Blarcom: I object to the ques-
tion.

Q Which one called you first? A Maude
A _ Marshall.40
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Agness Everson Croake, for CompVts, Cross.

Mr. Pitney: The objection would not go 
to what Maude said.

The Court: It goes to the question of 
hearsay. It is self-serving testimony. That 
is the theory.

Mr. Pitney: I don’t know how you would 
establish an oral contract unless you would 
have an opportunity to examine the one who 
heard it.

The Court: You can bring it in by estop-
pel. You may ask your question and I will 
rule on it and other questions as you go 
along.

Q I am referring now to a conversation in 
April, 1928. Where did the two sisters live at 
that time? A  47 Saint John’s Place, Brooklyn, 
New York.

Q In April, ’28? A Yes.
Q Now, you say Maude spoke to you first? 

A Yes.
Q Now, tell us what Maude said to you? A 

Maude called me up on the ’phone—

Mr. Van Blarcom: Objected to.
The Court: Objection sustained.

Q After you had concluded your conversa-
tion with Maude, how shortly thereafter was it 
that Mabel called up? A About a half an hour.

Q And what did she say?

Mr. Van Blarcom: That is objected to; 
that is also incompetent.

The Court: Objection overruled.

A The same as Maude, that they were making 
their wills.
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Agness Everson Croake, for CompVts, Cross.

Q And what if anything else, did she say? 
A  She asked me, for one thing, if I wouldn’t 
promise to leave the house that I lived in—

Q No, relating to their affairs? A  That did. 
They wanted the money that they had to be 
divided among the relatives and the house at 47 
Saint John’s Place—

The Court: Answer the questions of 
counsel. What was said?

Q What was said? What did Mabel say to 
you? A She said, “ Agnes, don’t you think that 
the money that is in the family should stay in 
the family?”  A I said, “ Yes.”

Q What else did she say? A She said, “ I 
20 want to leave the house to Martha Whitmore, 

47 Saint John’s Place, don’t you think she would 
be doing very well if she got that, because she 
got so much from the other members of the fam-
ily?”  I said, “ Yes.”  Then she said, “ Will you 
agree to leave your house, or if you sell that 
house, the money that it brings, to Louise White 
and Martha Whitmore?”  I said, “ No.”

Q Did she identify in her conversation with 
you at that time the property that she contem- 

30 plated leaving to Miss Whitmore? A 47 Saint 
John’s Place.

Q What property did she identify? A 47 
Saint John’s Place.

Q Where? A In Brooklyn, New York.
Q Did you have a copy of Maude’s will after 

her death? A Yes, sir.
Q Where did you get that? A I sent to the 

county seat at Elizabeth.
Q After you received it, did you then have a 

conversation with Mabel? A  Yes.40
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Ellen Louise White, for Complainants, Direct.

Q What was that conversation?

Mr. Van Blarcom: That is objected to 
on the grounds that it is against the evi-
dence act.

The Court: I am letting it in and reserv-
ing that. I am sustaining your objection, 
but letting the testimony in.

A  Mabel told me she thought that I would be 
interested in hearing about Maude’s will, but 
she couldn’t give me the details. So I said I 
had sent to Elizabeth, the county seat, and got a 
copy of it. Then she said, 4‘ Well, all right, then 
you have a copy of my will, too.”

Mr. Van Blarcom: No questions.
The Court: When did Mabel Marshall 

die?
Mr. Kalisch: July 13, 1933.

ELLEN LOUISE WHITE, a witness produced 
in behalf of the complainants, being duly 
sworn, testifies as follows:

Direct examination by Mr. Kalisch.

Q Where do you live, Mrs. White? A  I live 
in Brooklyn, N. Y.

Q And you are a cousin of Mabel Marshall? 
A Yes, I am.

Q Prior to her death, Mabel’s death, in 1933, 
July 14th, did you have occasion to see Mabel 
Marshall? A  Yes.

Q Did you talk with her? A  Yes.
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Ellen Louise White, for Complainants, Direct.

Q Did she ever have a conversation with yon 
in connection with the disposition of her estate? 
A Yes.

Q Can yon fix the time when you had the 
conversation with her prior to her death? I 
mean approximately? A The first time that 

10 Mabel ever talked to me in regard to her will, and 
Maude called upon me at the Hotel St. George, 
where I lived, in Brooklyn, and she said that—

Mr. Van Blarcom: Objected to.

Q When did you have a conversation with 
Mabel Marshall concerning the disposition she 
was making of her estate, Mrs. White? A  Your 
question is hard for me to answer without speak- 

20 ing of Miss Maude Marshall, for the first time 
Miss Mabel Marshall spoke to me in regard to 
her will was during the lifetime and in the pres-
ence of her sister.

Q Well, that’s all right. Go ahead and tell 
us what the conversation was with Mabel.

Mr. Van Blarcom: That is objected to 
as immaterial and hearsay.

The Court: The objection is sustained, 
30 but I will take the testimony, as before.

A Miss Mabel Marshall said to me that they 
had just come from their lawyers’ office. This 
was in January, 1929; and had consulted their 
lawyer in regard to adding a codicil to their 
will. That was the first time.

Q That was the first time? A That was the 
first time, yes.

Q Is that all that was said by Mabel on that 
40 occasion? A  Yes.
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Ellen Louise White, for Complainants, Direct.

Q When was the next occasion you spoke to) 
Mabel? Give it approximately; you need not 
give it exactly, if you can’t. A The next time 
was the night after the funeral services of Miss 
Maude Marshall.

Q The funeral services were held on what 
date? A  March 19, 1931.

Q Very well. Go ahead. A Miss Marshall 
asked me if I would come back to Summit with 
her.

Q This is Mabel Marshall? A This is Mabel 
Marshall. She asked me if I would return to 
her home in Summit, N J., after the funeral 
services. And after dinner that night she said 
to me, “ Louise, would you like to see a copy of 
Maude’s will?”  She went into her room and 
she brought out a longhand, written in longhand, 
apparently, a copy I read it.

Q What conversation ensued, if there was 
any? A  I expressed surprise—

The Court: No.

Q Just tell us the conversation. A  I said, 
“ Maude has left Robert $10,000.00 in cash, I see. 
I am surprised at that,”  because for various 
reasons—

B y the Court.
Q What was said? A  “ I am surprised 

at that.”  And Miss Marshall said, “ Maude 
and I talked it over, and we decided to let 
Robert have $10,000.00 to squander. Now 
you have read that copy of Maude’s will 
and, Louise, you know what mine is.”

Q Were there any more conversations with 
Miss Mabel Marshall, Miss White? A From 
1931 until—
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Ellen Louise White, for Complainants, Cross.

The Court: Just answer the question.

Q Were there any more conversations? A 
Yes.

Q Let us have them? A  From 1931 until 
Miss Mabel Marshall died I saw her many times, 

10 and almost every time she referred to her will 
and her brother.

Q Well, what was the conversation? Fix the 
time, if you can, and the place, and give us the 
conversation, if you can, concerning what she 
said in reference to her estate or her brother? 
A Well, she said that she was having a great 
deal of trouble and a great deal of worry in 
regard to her brother and his affairs, and she 
said to me, “ You know, Louise, that I have not 

20 made any other will. That will that Maude and 
I made at the same time is what I want.”

B y the Court.
Q When did she make that statement to 

you? A  The last time I saw Miss Mabel 
Marshall alive, your Honor, was on March 
21, 1933.

Q When did she make the statement to 
you? A On that day.

30 Q You didn’t see her after that date alive? 
A  No, that was the last date or time alive that 
I ever saw Miss Mabel Marshall.

Cross examination by Mr. Pitney.

Q After you returned to Brooklyn, where 
were you then living, as I understand it, did you 
have any conversation with Mr. Marshall, the 
brother, following your return from Summit 
after Miss Maude’s funeral? A  Yes, I did.40
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Ellen Louise White, for Complainants, Cross.

Q After the burial? A Yes.
Q How soon did you return to Brooklyn? A 

Miss Maude Marshall was buried on Thursday, 
and I went back to Summit and remained there 
until Sunday evening and returned to Brooklyn 
Sunday evening.

Q In March ’31? A  Yes.
Q After you got back to Brooklyn that eve-

ning, did you have a conversation with Mr. Mar-
shall? A Mr. Marshall called on me at the 
Hotel St. George on the following Monday eve-
ning.

Q And said what?

Mr. Van Blarcom: Objected to as imma-
terial and incompetent.

The Court: I will hear it. You may move 
to strike it out if you desire.

Q Go on. A  Mr. Marshall asked me all 
concerning the questions in regard to whether I 
knew anything about his sister Maude’s will.

Q What did he say? Can you remember the 
substance of what he said? A He said if she 
hadn’t left him some of the jewelry as well as 
the property, that he ought to have it; and things 
of that description; words of that nature.

Q Did he ask you what your knowledge of 
the will was? A Yes, he did.

Q What else did he say? A Well, he asked 
me any number of questions in regard to the 
matter, and I didn’t answer him satisfactorily—

B y the Court.
Q You didn’t know? A No, your Honor,

I didn’t. And then he said to me, “ Well, I 
know one thing, and that is that Maude and 40

20

Hbw Jersey
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Ellen Louise White, for Complainants, Cross.

Mabel had made wills just alike.’ ’ And 
that was about the end of the conversation.

Q Besides the visit you made to the Summit 
house immediately after the burial of Maude, 
did you make any other visit to the Summit 
house? A  Yes, until I left the city for my 
country home I went out there a number of 
times.

Q Before Maude’s death did you make a visit 
out there? A I went out to Summit, but I 
didn’t go to 140 Maple street. I went to the 
Beechwood Hotel, where they were.

Q Did you find them in? A Once, yes.
Q Tell us of your arrival there and what 

happened? A You mean at the Beechwood 
2o Hotel?

Q Yes. A I just went and called on them at 
the Beechwood, and they told me they were mov-
ing into their new home.

Q Did you call on them at their new home 
after they moved in there? A Yes, once.

Q Did you go to the front door on that oc-
casion, of their new home? A Yes. You mean 
before Miss Maude Marshall died?

Q Yes. A Yes, I did.
Q Did you find them both there? A  Yes.
Q Do you recall anything of the conversation 

at that time, with Miss Mabel? A Are you 
asking me about before Miss Maude Marshall’s 
death or after?

Q Before. A They were both at home.

B y the Court.
Q Did you have any conversation with 

Miss Mabel? A Yes, they were both at 
40 home.



Ellen Louise White, for Complainants, Cross.

Q Were they both up and around at that 
time? A Yes.

Q Did you pay a visit there while Miss Maude 
was sick? A No, she died very suddenly.

Q Well, at any time when Miss Mabel was 
sick did you pay a visit? A After Miss Maude 
Marshall’s death?

Q Either before or after? A I was out 
there a number of times to see—

By the Court.
Q When she was sick? A Miss Mabel 

Marshall wasn’t sick, to my knowledge.

Q Were you always admitted by the front 
door when you went to call on them in their 
Summit house? A  Until about a year before 
Miss Mabel’s death.

Q That is the visit I am trying to fix. What 
happened on that occasion when you went to call? 
A I was notified—

By the Court.
Q Did you go to the back door? A Yes, 

she let me in at the back door. I knocked 
at the front door a number of times, and 
then I went to the back and she opened the 
back door and let me in.

Q What did she say ? A She was very 
much worried over financial conditions.

Q What did she say in explanation of letting 
you in the back door? A She didn’t offer any 
explanation except she looked out of the window 
to see who it was.

Q What did she say? A She was glad to see 
me, apparently.

Q What else did she say? A I went in and I 
visited with her and I remained there.
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Ellen Louise White, for Complainants, Cross.

Q What did she say when first she saw you 
or when first you were admitted through the 
back door? A She said she was glad to see me.

Q What else? A I don’t seem to recall, un-
less I go into general conversation. She was 
worried about financial matters.

10 Q What did she say, if anything, with re-
spect to her brother Robert? A Well, of course, 
all the conversation—

Q Did she say anything about him? A Yes, 
she did.

Q What did she say? A She said she was 
afraid of him.

Q What did she say she was afraid of? A 
Because he was going out there and worrying 
her about financial matters, and she said she 

20 was afraid of Robert.

Further cross examination by Mr. Van Blarcom.

Q What was her condition of health at that 
time? A  Physically she was run down.

Q And mentally she was also run down, was 
she not? A  Mentally she was apparently all 
right.

Q Now, where did she show you this long- 
3 hand copy of the will? A Where?

Q When was it? A  She showed it to me the 
night her sister was buried; the night of the 
afternoon her sister was buried.

Q That was in March, 1931? A March 19, 
1931.

Q Where did that take place? A Upstairs in 
her room.

By the Court.
Q That was a copy of Maude’s will? A 

40 That was a copy of Maude’s will.
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Ellen Louise White, for Complainants, Cross.

Q In whose handwriting was that, if you 
know? A  I should say it was her handwriting.

Q Which one would that be, Maude or Mabel? 
A That would be Mabel.

Q It would not take many sheets? A It 
was on, I should say, a sort of foolscap paper, a 
cheap pad; not yellow paper, but white paper, 
with a sort of blue lines on it.

Q How many pages were there? A Really, 
that I couldn’t tell you, but I should say, ap-
proximately, perhaps, six, or something like 
that.

Q Did you read the will as she showed it to 
you? A Yes, I did.

Q Where was the house in which you saw 
this will? A 140 Maple street, Summit.

Q That is the place she died? A  Yes, sir.
Q When did she move into this house? A 

They moved in, I think, the September or Oc-
tober of the year that Miss Maude Marshall died. 
Miss Maude Marshall died March 13, 1931, and 
I think they moved in in the early fall of that 
year.

B y the Court.
Q Of the year before? A Yes, sir: or 

1930.

Q Did you ever see the original will which is 
claimed to be lost? A  I never did.

Q She never showed you that or offered to 
show it to you? A No.

B y the Court.
Q Who conducted the household? A  

Miss Maude and Miss Mabel Marshall lived 
alone.

Q Was there any help? A  They had a 
colored maid part of the time.
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Ellen Louise White, for Complainants, Cross.

Q Was it a small house? A  Yes, sir.
Q How large? A Well, three bedrooms, 

a living room, a foyer, a dining room and 
kitchen.

Q How old were they? A Miss Mabel 
Marshall was sixty-seven and Miss Maude 

10 Marshall, I think, was seventy-one, I think, 
or seventy-two. I can’t recall exactly.

Q Were they educated ladies? A  Yes.
Q And they retained their mentality up 

to the time they died? A Up to the time I 
saw Mabel Marshall the last time she was 
mentally all right.

Q Mentally firm for her years? A Yes, 
but not physically.

Q Was this a house that needed more 
20 help than they had? A It was a house 

that they ought to have had or kept a serv-
ant in.

Q They should have kept a servant? A 
Yes.

Q Was it neatly furnished? A  No, all 
the old family furniture had been taken 
down from Brooklyn.

Q Was it a new house? A Yes, com- 
paritively speaking; eight, ten years old. 

30 They bought it.
Q Did Miss Mabel have a servant the last 

time you were there? A  No, she didn’t.
Q How long had she been without a 

servant? A She had a servant, a colored 
maid, as she told me—

Q How long had she been without a 
servant the last time you called on her? A 
I should say for approximately for a year 
anyhow.

4 0
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Ellen Louise White, for Complainants, Cross.

Q How was her house kept? A It was 
immaculate.

Q At her years? A Yes.
Q How long did you remain when you 

were there in March? A  When Miss Maude 
died?

Q March, 1933, you told me was the last 
time? A Oh, that day. I was there three 
or four hours probably.

Q Did you stay to a meal? A  I went 
out in the kitchen and prepared a little tea.

Q Why did you go out and prepare it? 
A Because she was tired and nervous.

Q She was tired and distressed? A 
Yes.

Q At that time was she capable of taking 
care of her home? A  Perfectly. She gave 
me an account of her affairs and the taxes 
and everything.

Q No, I mean taking care of her house-
hold ? A Well, it was quite a burden to her.

Q But did she take care of it? A  Yes, 
she did.

Q You said something about her being 
distressed over money matters? A Yes, 
sir.

Q Did you know of her money affairs? 
A Yes, your Honor.

Q Pretty well to do, was she? A Yes.
Q Supposedly well to do? A Yes.
Q To what extent, so far as you then 

knew, $100,000.00 or $200,000.00 or $300,-
000.00? A I should say approximately, 
yes, about $200,000.00. Of course, it was in 
real estate mostly.

Q And the investments were troubling 
her? A Yes, sir; but there were no mort-
gages. The taxes were worrying her.
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Ellen Louise White, for Complainants, Cross.

Q As far as you know she had plenty to 
live on? A  Yes.

Q And nothing to worry about? A  I 
wouldn’t think so.

Q Do you know where the wills were kept, of 
the two sisters? A No.

Q Did either of them tell you where they 
were kept? A Miss Mabel Marshall told me 
she had taken a safe deposit box in Summit.

Q Did she tell you she put her will in there, 
and did you say “ Why did you do that?”  and 
she said, “ Because I want all of my valuable 
papers where I can get at them without having 
to go into the city” ?

B y  the Court.
20 Q New York? A  Yes.

Q Did she have any strong box at home, 
that you know of? A  In Brooklyn?

Q No, in Summit? A  Not to my knowl-
edge.

Q Did you see any of her documents 
while you were at the Summit home? A 
The only thing I saw of that nature were 
some insurance policies on property and this 
copy she had made of the will.

30 Q You don’t know where she got that
from? A She took it out of her desk, 
your Honor, that night.

Q Did she have any other papers in that 
desk? A Yes, it was filled with papers 
when she opened it.

Q When, with reference to that evening, 
was it that she told you she had a safe de-
posit box? A  No, she told me that earlier.

Q I say when, with reference to that 
evening, upon one of your earlier visits to 

^  that house? A  Yes.
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Elizabeth Frewen, for Complainants, Direct. 

Re-cross examination by Mr. Pitney.

Q You know the handwriting of Maude and 
Mabel? A  Yes, sir.

Q Will you examine Exhibit DB. 3, and tell 
me in whose handwriting that letter is? A I 
should say that that had been written by Miss 
Maude Marshall.

Q Maude? A Yes, sir.
Q Will you look at the paper annexed, and 

which came as an enclosure with that Exhibit, 
and tell me in whose handwriting that en-
closure is? A I am positive that is Miss Mabel 
Marshall’s. I have with me a letter Miss Mabel 
Marshall wrote me, if you want it. I know that 
is her writing, and I am almost positive that is 
Maude’s.

Q In whose handwriting, if you can recall, 
was the copy shown you by Miss Mabel, of Miss 
Maude’s will, when you went out there? A 
That was Miss Mabel Marshall’s handwriting. 
She had made that copy.

ELIZABETH FREWEN, being recalled in be-
half of the complainants, testifies as follows:

Direct examination by Mr. Kalisch.

Q Miss Frewen, do you recall the conversa-
tion that was had with Mr. Marshall over the 
telephone at the time of the death of Mabel 
Marshall, at the time just before the funeral 
took place? A Yes.

Q Did you personally have the conversation? 
A Yes, sir.
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Elizabeth Frewen, for Complainants, Direct.

Q Did you recognize Mr. Marshall’s voice? 
A Yes, I did.

Q You had spoken to him before? A Yes, I 
had heard his voice. I heard him speak with Mr. 
Snedeker before over the ’phone.

Q What was the conversation? A  Mr. Mar- 
10 shall telephoned the office and said that he had 

just arrived in from Jamaica, in Brooklyn, and 
he telephoned the office—

Mr. Van Blarcom: I object to that.

Q Did you answer the ’phone? A  I an-
swered the ’phone. There was nobody else there.

B y the Court.
Q What did he say? A He said he had 

20 just arrived in from Jamaica. He wanted to 
know what I knew about Mabel Marshall’s 
death and who had gone to the funeral and 
when the funeral was taking place, and I 
told him that I thought the funeral was just 
leaving Summit. He asked me what I would 
do and I said, “ If you want to know what I 
would do, I would certainly go to the 
funeral.”  He said “ I can’t do it; I am very 
nervous and I have to go back to Jamaica 

30 and pick up some clean linen or clean 
clothes,”  either one or the other. And he 
said, “ On that account I can’t go to the 
funeral.”  I said, “ Mr. Snedeker is over 
there and I think you ought to go, and you 
should telephone Greenwood and they could 
tell you when the funeral was going to ar-
rive, and in that way you could get there.”  
He said, “ No, I got to go back to Jamaica 
and pick up my suitcase, and as I spoke 

40 with him I wrote down the conversation in
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Anne M. Ralston, for Complainants, Direct.

s h o r t h a n d ,  b e c a u s e  I  w a n t e d  t o  t e l l  M r .  
S n e d e k e r  t h a t  M r .  M a r s h a l l  w a s  a v a i l a b l e ,  
b e c a u s e  w e  h a d  b e e n  t r y i n g  t o  g e t  h i m  f o r  
t h r e e  d a y s  t h e n .

Cross examination b y  M r .  P i t n e y .

Q  W h e r e  i s  t h i s  G r e e n w o o d  C e m e t e r y ?  A  I  
d o n ’ t  k n o w .  I  t h i n k  i t  i s  t h e  o t h e r  s i d e  o f  P r o s -
p e c t  P a r k  i n  B r o o k l y n .  I t  i s  i n  B r o o k l y n .

Further cross examination b y  M r .  V a n  B l a r c o m .

Q  A t  t h e  t i m e  t h i s  t e l e p h o n e  c o n v e r s a t i o n  
t o o k  p l a c e ,  i s n ’ t  i t  t r u e  t h a t  t h e  f u n e r a l  h a d  a l -
r e a d y  t a k e n  p l a c e ?

T h e  C o u r t :  S h e  t o l d  h i m  i t  w a s  a b o u t  t o  
t a k e  p l a c e .

A  I t  w a s  a b o u t  t o  l e a v e .  I t  w a s  a b o u t  o n e  
o  ’ c l o c k .

A N N E  M .  R A L S T O N ,  a  w i t n e s s  p r o d u c e d  i n  
b e h a l f  o f  t h e  c o m p l a i n a n t s ,  b e i n g  d u l y  s w o r n ,  
t e s t i f i e s  a s  f o l l o w s :

Direct examination b y  M r .  K a l i s c h .

Q  D o c t o r ,  w h e r e  d o  y o u  l i v e ?  A  1 2 1  H e n r y  
s t r e e t ,  B r o o k l y n .

Q  H o w  l o n g  h a v e  y o u  b e e n  p r a c t i c i n g ?  A  
S i n c e  1 9 0 0 .

Q  H a v e  y o u  h a d  o c c a s i o n  t o  a t t e n d  o r  s e e  
M i s s  M a b e l  M a r s h a l l  a t  h e r  h o m e  i n  S u m m i t ?  
A  I  s a w  M i s s  M a b e l  M a r s h a l l  a t  h e r  h o m e ,  j u s t  
o n c e ,  i n  S u m m i t .
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Anne M. Ralston, for Complainants, Cross.

Q  W h e n  w a s  t h a t ?  A  A u g u s t  2 5 ,  1 9 3 2 .
Q  Y o u  a r e  a  p h y s i c i a n ?  A  Y e s ,  s i r .
Q  Y o u  s a w  h e r  i n  1 9 3 2 ?  A  I  d i d .
Q  D i d  y o u  h a v e  a  t a l k  w i t h  h e r ?  A  I  d i d .
Q  W h a t  w a s  t h e  c o n v e r s a t i o n  y o u  h a d  w i t h  

h e r  i n  c o n n e c t i o n  w i t h  h e r  b r o t h e r ?  A  W e l l ,  i t  
1 0  i s  a b s o l u t e l y  n e c e s s a r y  f o r  m e  t o  t e l l  y o u  w h y  

s h e  m a d e  t h i s  s t a t e m e n t .  Y o u  w o u l d  n o t  u n d e r -
s t a n d  i t  i f  I  d i d n ’ t .

By the Court.
Q  L e t  u s  s e e .  W h a t  d i d  s h e  s a y ?  A  I  

s a i d  t o  h e r ,  “ W h y  d o n ’ t  y o u  c o m e  a n d  v i s i t  
m e  a t  m y  h o m e  a t  M a n h a t t a n  B e a c h  a n d  
s t a y  f o r  t w o  w e e k s  ?  M i s s  W h i t e  i s  w i t h  
m e ,  a n d  i n a s m u c h  a s  y o u  a r e  n e r v o u s  y o u  
n e e d  a  r e s t  a n d  a  c h a n g e  o f  s c e n e  a w a y  
f r o m  h e r e .  I t  w o u l d  b e  a  v e r y  g o o d  t h i n g  
f o r  y o u  t o  c o m e  w i t h  u s .  I  h a v e  g o t  t h e  c a r  
o u t s i d e  a n d  i t  w o u l d n ’ t  c o s t  y o u  a  n i c k e l  t o  
c o m e  f o r  t h e  t w o  w e e k s ”  S h e  s a i d ,  “ I t ’ s  
v e r y  n i c e  o f  y o u  t o  w a n t  m e  t o  c o m e  t o  y o u r  
h o m e .  I  w o u l d  l i k e  t o  g o ,  b u t  I  a m  a f r a i d  
o f  m y  b r o t h e r . ”  I  s a i d ,  “ W h a t  a r e  y o u  
a f r a i d  o f  y o u r  b r o t h e r  f o r ? ”  S h e  s a i d ,  “ H e  
i s  t h e  o n l y  o n e  t h a t  h a s  a  k e y  o f  t h i s  h o u s e ,  

^  a n d  i f  I  l e a v e  a n d  g o  t o  y o u r  h o m e  I
w o u l d n ’ t  k n o w  w h a t  w o u l d  h a p p e n . ”

Q  A n d  t h a t  i s  a l l  s h e  s a i d  i n  r e f e r e n c e  t o  h e r  
b r o t h e r ?  A  Y e s .

Q  D i d  y o u  s e e  h e r  a g a i n ?  A  N o ,  I  d i d n ’ t .  

Cross examination b y  M r .  P i t n e y .

Q  W h a t ,  i f  a n y t h i n g ,  d i d  s h e  s a y  w i t h  r e s p e c t  
t o  h e r  w i l l ?  A  S h e  s a i d  n o t h i n g  a b o u t  h e r  w i l l  

4 0  t o  m e .
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Anne M. Ralston, for Complainants, Cross.

M r .  K a l i s c h :  I  o f f e r  i n  e v i d e n c e  t h e  
t r a n s c r i p t  o f  t h e  t e s t i m o n y  t a k e n  u n d e r  
s t i p u l a t i o n .

S a i d  t r a n s c r i p t  o f  t h e  t e s t i m o n y  o f  F r a n -
c e s  R o c k w e l l ,  t a k e n  b e f o r e  J a c q u e s  H e c h t ,  
E s q . ,  M a s t e r ,  o n  S e p t e m b e r  2 6 ,  1 9 3 4 ,  a n d  
f i l e d  w i t h  t h e  C l e r k  i n  C h a n c e r y  o n  O c t o b e r  
2 3 ,  1 9 3 4 ,  i s  d e s i g n a t e d  E x h i b i t  C .  4 .

M r .  P i t n e y :  I  w a n t  t o  p u t  i n  e v i d e n c e  
c o p i e s  o f  d e e d s  o f  t h e  t w o  s i s t e r s ,  o f  t h e  
B r o o k l y n  p r o p e r t y ,  w h i c h  t h e y  b e q u e a t h e d  
u n d e r  t h e s e  w i l l s  t o  M i s s  W h i t m o r e ,  t o  
w h i c h ,  I  t h i n k ,  o n e  o f  t h e  w i t n e s s e s  t e s t i f i e d ,  
a n d  a l s o  t h e  t i t l e  t o  t h e  S u m m i t  p r o p e r t y .

T h e  C o u r t :  W h a t  h a s  t h a t  t o  d o  w i t h  
t h e  c a s e ?  T h e y  a f t e r w a r d s  c o n v e y e d  t h e  
p r o p e r t y  t h a t  t h e y  h a d  d e v i s e d ,  d i d n ’ t  t h e y ?

M r .  P i t n e y :  N o ,  s i r ;  t h e  o w n e r s h i p  o f  
t h a t  p r o p e r t y  w a s  a s  t e n a n t s  i n  c o m m o n ,  
a n d  t h e  w a y  t h e  B r o o k l y n  p r o p e r t y  w a s  
t r e a t e d  i n  t h e i r  w i l l s  w i l l  h a v e  a  b e a r i n g  o n  
t h e i r  i n t e n t i o n .

T h e  C o u r t :  I s  t h a t  a l l ?
M r .  P i t n e y :  Y e s ,  j u s t  t h o s e  t w o  d o c u -

m e n t a r y  p r o o f s .
T h e  C o u r t :  W h a t  i s  t h e  s e c o n d  o n e ?
M r .  P i t n e y :  A  p r o p e r t y  w h i c h  t h e y  h a d  

b o u g h t  t o g e t h e r .
T h e  C o u r t :  W e r e  b o t h  p r o p e r t i e s  h e l d  

a s  t e n a n t s  i n  c o m m o n ?
M r .  P i t n e y :  Y o u r  H o n o r ,  I  w a n t  t o  c h e c k  

t h e  r e c o r d s .
T h e  C o u r t :  R e a d  t h e  t e s t i m o n y .
( M r .  K a l i s c h  r e a d s  t h e  t e s t i m o n y  c o n -

t a i n e d  i n  E x h i b i t  C .  4 . )
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66
Miss Frances Rockwell, for Plaintiffs, Direct.

Ne wa r k , Ne w  Je r se y

A g nes  Cr o ake r  and E l l en  
L o uis e  W h it e ,

Plaintiffs,
10 vs.

Su mmit  Tru st  Co mpa n y , et al.,
Defendant.

T r a n s c r i p t  o f  t h e  t e s t i m o n y  o f  t h e  s t e n o -
g r a p h i c  n o t e s  a s  t a k e n  b e f o r e  J a c q u e s  H e c h t ,  
E s q . ,  a  M a s t e r  i n  C h a n c e r y  o f  N e w  J e r s e y ,  a n d  
i n  t h e  p r e s e n c e  o f  L o u i s  E .  K l e i n ,  E s q . ,  c o u n s e l  
f o r  t h e  p l a i n t i f f s ,  A n d r e w  M .  V a n  B l a r c o m ,  E s q . ,  

2 0  ( W i l l i a m s  &  W i l l i a m s ,  E s q s . ) ,  c o u n s e l  f o r  t h e  
d e f e n d a n t ,  S u m m i t  T r u s t  C o m p a n y ,  a n d  E d w a r d
K .  M i l l s ,  J r . ,  E s q . ,  ( P i t n e y ,  H a r d i n  &  S k i n n e r ,  
E s q s . ) ,  f o r  t h e  d e f e n d a n t ,  B r o o k l y n  B u r e a u  o f  
C h a r i t i e s ,  a t  1 4 6  M a p l e  s t r e e t ,  S u m m i t ,  N e w  
J e r s e y .

( T h e  s t e n o g r a p h e r  w a s  d u l y  s w o r n . )

M I S S  F R A N C E S  R O C K W E L L ,  c a l l e d  a s  a  
w i t n e s s  o n  b e h a l f  o f  t h e  p l a i n t i f f s ,  b e i n g  f i r s t  
d u l y  s w o r n  b y  t h e  M a s t e r ,  t e s t i f i e d  a s  f o l l o w s :

Direct examination b y  M r .  K l e i n

Q  M i s s  R o c k w e l l ,  d i d  y o u  k n o w  t h e  d e c e d e n t  
M i s s  M a b e l  M a r s h a l l ?  A  Y e s ,  I  k n e w  h e r .

Q  H o w  l o n g  b e f o r e  h e r  d e a t h  d i d  y o u  k n o w  
h e r ?  A  I  k n e w  h e r  f r o m  t h e  t i m e  s h e  l e f t  t h e  
B e a c h w o o d  H o t e l  a n d  c a m e  n e x t  d o o r  h e r e .  S h e  
c a m e  f o r  s e v e r a l  m o n t h s —

4 0
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Miss Frances Rockwell, for Plaintiffs, Direct.

Q  R o u g h l y ,  w o n ’ t  y o u  f i x  t h e  d a t e  t h a t  y o u  
f i r s t  k n e w  h e r ?  A  T h e y  t o o k  p o s s e s s i o n — t h a t  
i s  t h e  f i r s t  o f  J u n e  o r  t h e  l a s t  o f  M a y .

Q  W h a t  y e a r ?  A  W e l l ,  i t  i s  l o n g  a g o — i t  i s  
w h e n  t h e y  f i r s t  l i v e d ,  I  a m  n o t  g o o d  o n  d a t e s .

Q  T h i s  i s  1 9 3 4 .  A  T h a t  w o u l d  b e  a b o u t  
t h r e e  y e a r s ,  w o u l d n ’ t  i t ?  T h e y  h a d  p o s s e s s i o n  1 0  
t h e  f i r s t  o f  J u n e .  I f  t h e y  w e r e  f r o m  t h e  f i r s t  
o f  J u n e  u n t i l —

Q  W h a t  y e a r ?  1 9 3 1 ,  w o u l d  y o u  s a y ?

M r .  V a n  B l a r c o m :  S h e  d i d n ’ t  s a y .  D o n ’ t  
l e a d  t h e  w i t n e s s .

T h e  W i t n e s s  :  1 9 3 4 .  I t  m u s t  b e  t h r e e
y e a r s  a g o .

By Mr. Klein. 2 0

Q  T h a t  w o u l d  b e  w h a t  y e a r ?  A  T h i s  i s  
1 9 3 4 .  I t  i s  a b o u t  1 9 3 0  o r  t h i r t y - o n e ,  i f  I  a m  t o  
b e  a c c u r a t e  a b o u t  t h a t .  I  a m  n o t  g o o d  o n  d a t e s .
T h e y  w e r e  s t r a n g e r s ;  I  k n e w  w h e n  t h e y  c a m e  
h e r e .

Q  M i s s  R o c k w e l l ,  d o  y o u  r e c a l l  t h e  d a t e  o f  
M a u d e  M a r s h a l l ’ s  d e a t h ,  r o u g h l y ?  A  Y e s ,  s i r ,  
t h e  s i s t e r  d i e d  f i r s t .

Q  Y e s .  A  W e l l ,  I  h a v e  t o  f i g u r e  t h i s  o u t .
T h e  m o n t h ,  t h e  l a s t  o f  O c t o b e r ,  s h e  w a s  t a k e n  
s i c k  a n d  N o v e m b e r — s h e  w a s  t a k e n  s i c k  i n  N o -
v e m b e r  a n d  d i e d  t h e  f o l l o w i n g  M a r c h .  T h a t  
w o u l d  b e  1 9 3 2 ,  w o u l d n ’ t  i t ?  I  w o u l d  s a y .

Q  S h o r t l y  a f t e r  t h e  d e a t h  o f  M a u d e  M a r s h a l l ,  
d o  y o u  r e c a l l  a  c o n v e r s a t i o n  w i t h  M a b e l  M a r -
s h a l l ?  A  W h a t  w a s  t h a t ?

( T h e  r e p o r t e r  r e a d  t h e  l a s t  q u e s t i o n . )
T h e  W i t n e s s :  T h a t  i s  t h e  l i v i n g  s i s t e r ?
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B y Mr. Klein.

Q  Y e s .  A  Y e s ,  I  d o .
Q  D o  y o u  r e c a l l  w h a t  t h e  o c c a s i o n  w a s  f o r  

t h a t  c o n v e r s a t i o n ?  W h a t  b r o u g h t  t h a t  c o n v e r s a -
t i o n  a b o u t ?  A  W e l l ,  s h e  c a m e  h e r e  a  g r e a t  
d e a l .  S h e  t o l d  m e  h e r  t r o u b l e s  a n d  t r i a l s  a n d  I  
k n e w  o f  h e r  t r o u b l e  w i t h  y o u —

T h e  M a s t e r :  W h o m  d o  y o u  m e a n  b y  
“ y o u ” ?

T h e  W i t n e s s :  M r .  W i l l i a m s .
S h e  c a m e  w i t h  h e r  a f f a i r s  a n d  s h e  s a i d ,  

“ I  a m  v e r y  l o n e l y ,  M i s s  R o c k w e l l .  I  h a v e  a  
b r o t h e r  o u t  h e r e  w h o  i s  u n d e p e n d a b l e . ”

I  s a i d ,  “ W h y  n o t  h a v e  t h a t  b r o t h e r  o u t  
2 0  h e r e  w i t h  y o u ? ”

S h e  s a i d ,  “ H e  c a n  n e v e r  l i v e  w i t h  m e .  H e  
i s  n o t h i n g  b u t  t r o u b l e .  H e  i s  a l w a y s  c a u s i n g  
u s  t r o u b l e . ”  W e l l ,  t h a t  s t o p p e d  t h e  c o n v e r -
s a t i o n ,  s o  I  d i d n ’ t  c o n s i d e r  i t  a n y  o f  m y  
b u s i n e s s ,  b u t  s h e  w a n t e d  t o  t a l k  o f  h e r  
a f f a i r s  a n d  t a l k  o f  h e r  w i l l .

M r .  K l e i n :  O n e  m o m e n t ,  p l e a s e .
M r .  V a n  B l a r c o m :  I  o b j e c t  t o  t h e  w i t n e s s  

b e i n g  i n t e r r u p t e d .
T h e  W i t n e s s :  A l l  r i g h t ,  I  c a n  g o  o n ;  I  

c a n  g i v e  y o u  t h e  f a c t s .  S h e  c a m e  i n  t i m e  
a n d  t i m e  a g a i n .  S h e  w a s  b u s y  w i t h  t h e  
i n h e r i t a n c e  t a x .

S h e  s a i d  a t  o n e  t i m e ,  “ M y  c o u s i n  h a s  n o t  
b e e n  t o  s e e  m e  a n d  I  f e e l  h u r t  b e c a u s e  s h e  
d o n ’ t  c o m e  a n d  I  h a v e n ’ t  s e e n  h e r  i n  s o  
l o n g .  A f t e r  m y  s i s t e r ’ s  d e a t h  i t  w a s  a  h e l p  
t o  s e e  h e r .  I  h a v e  f e l t  g o o d —

40
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M r .  K l e i n :  J u s t  a  m o m e n t .  I  a m  t r y i n g  
t o  c o n f i n e  i t  t o  t h e  c o n v e r s a t i o n  t h a t  M i s s  
R o c k w e l l  h a d  w i t h  t h e  d e c e d e n t .

T h e  W i t n e s s :  W e l l ,  s h e  t o l d  m e  a l l  a b o u t  
h o w  s h e  w a s  s i t u a t e d  a n d  I  t o l d  h e r  i t  w a s  a  
d e p r e s s i o n  a n d  s h e  c a m e — s h e  c a m e  o v e r  
o f t e n .  S h e  t h o u g h t  I  k n e w  a  g r e a t  d e a l .

M r .  V a n  B l a r c o m :  W a s  t h i s  a l l  a f t e r  t h e  
s i s t e r ’ s  d e a t h ?

T h e  W i t n e s s :  Y e s ,  s i r ,  a f t e r  t h e  s i s t e r ’ s  
d e a t h .  S h e  s p o k e  a b o u t  h e r  b r o t h e r  c a u s i n g  
h e r  s o  m u c h  t r o u b l e  a n d  s a i d  w e  m a d e  o u r  
w i l l s  a n d  m a d e  a  j o i n t  w i l l ,  m y  s i s t e r  a n d  I  
w i t h  t h e  f a m i l y  l a w y e r .  M y  s i s t e r  l e f t  h im  
t e n  t h o u s a n d  d o l l a r s  r i g h t  o u t  i n  N e w  Y o r k  
S t a t e .  W e  k n e w  h e  w o u l d  c a u s e  t r o u b l e .  H e  
i s  n o t  c a p a b l e  t o  h o l d  a  p o s i t i o n  a n d  n o t  
c o m p e t e n t  t o  d o  a  g o o d  d a y ’ s  w o r k ,  a n d  h e  
w a s  g e t t i n g  w o r s e  a n d  w o r s e .  I  s a i d  t o  M i s s  
M a r s h a l l ,  “ T h i s  i s  a  d e p r e s s i o n  h e r e  a n d  
y o u  a r e  l i v i n g  h e r e . ”

T h e n  t h i s  h a p p e n e d .  I t  c o u l d  n o t  g o  o n ;  
i t  h a d  t o  b e  r e p o r t e d .  I  w e n t  i n  t o  a s k  t h e  
p e o p l e ;  I  w e n t  i n  t o  s e e  h e r  a n d  a s k  h e r  
w h a t  w a s  h e r  l a w y e r ’ s  n a m e .  I  a s k e d  h e r  
w h o  M i s s  W h i t e  w a s .  I t  w a s  n o t  m u c h  u s e ;  
s h e  w a s  g e t t i n g  w o r s e .

M r .  K l e i n :  C a n  I  i n t e r r u p t ?  I  t h i n k  y o u  
a n s w e r e d  t h e  q u e s t i o n .

B y Mr. Klein.

Q  O n  t h i s  f i r s t  o c c a s i o n  w h e n  M i s s  M a r s h a l l  
r e f e r r e d  t o  h e r  w i l l ,  w a s  t h a t  i n  r e s p o n s e  t o  a n y -
t h i n g  o r  w a s  t h a t  v o l u n t e e r e d  t o  y o u ?  A  T h a t  
w a s  b y  h e r .  W e  w e r e  n e v e r  a w a y ,  t h e  b r o t h e r  
w o u l d  n o t  b o t h e r —
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Q  D o  y o u  r e c a l l  t h e  e x a c t  w o r d s  s h e  r e f e r r e d  
t o  t h a t  w i l l  w i t h ?  A  S h e  r e f e r r e d  t o  i t ?

Q  C a n  y o u  r e p e a t  e x a c t l y  w h a t  s h e  s a i d ?  A  
F i n a l l y  s h e  c a m e  a n d  w a n t e d  t o  s e l l  t h i s  j e w -
e l r y —

Q  N o .  I  m e a n —  A  S h e  s a i d ,  “ I  h a v e  m y  
1 0  b r o t h e r ;  I  h a v e  p r o v i d e d  f o r  h i m  i n  m y  w i l l .  I  

c o u l d  n o t  l e a v e  h i m  t h e  m o n e y  o r  h e  w o u l d  s p e n d  
i t .  H e  w o u l d  n o t  h a v e  a n y t h i n g  t o  l i v e  o n  n o r  
m y  m o t h e r  w o u l d  n o t  t o  l i v e  w i t h .  H e  w o u l d  
s p e n d  a l l  t h e  m o n e y .

Q  D i d  s h e  e v e r  r e f e r  t o  t h a t  w i l l  a g a i n  i n  
y o u r  p r e s e n c e ?  A  Y e s ,  s h e  o f t e n  s p o k e  o f  t h e  
w i l l  a n d  s h e  s p o k e  o f  t h e  j e w e l r y .  I  s a i d ,  “ I t  i s  
b a d ,  i f  y o u r  b r o t h e r  i s  w h a t  y o u  s a y  h e  i s . ”  S h e  
w a n t e d  m e  t o  b u y  s o m e ,  m a y b e ,  b u t  s h e  w o u l d  

2 0  n o t  l e a v e  a n y  j e w e l r y  t o  h e r  b r o t h e r .
Q  W h e n  s h e  s p o k e  o f  t h e  w i l l  d i d  s h e  c h a r -

a c t e r i z e  i t  a s  a n y  k i n d  o f  w i l l ?  A  N o ,  s h e  h a d  
c o u s i n s —

M r .  K l e i n :  O n e  m o m e n t .
M r .  V a n  B l a r c o m :  I  o b j e c t .  L e t  t h e  w i t -

n e s s  a n s w e r .  T h i s  i s  m y  o b j e c t i o n  o n  t h e  
r e c o r d .  I  w a n t  t h i s  t e s t i m o n y .

M r .  K l e i n :  A f t e r  a l l ,  M i s s  R o c k w e l l  i s  m y  
3 0  w i t n e s s .  I t  i s  f o r  m y  p u r p o s e ;  y o u  c a n  

c r o s s  e x a m i n e  h e r .
M r .  V a n  B l a r c o m :  I  m i g h t  n o t  w a n t  t o  

c r o s s  e x a m i n e  h e r .
M r .  K l e i n :  I  d o n ’ t  w a n t  t o  c l u t t e r  u p  t h e  

r e c o r d .

By Mr. Klein.

Q  T h e  f i r s t  t i m e  y o u  r e f e r r e d  t o  t h i s  w i l l ,  
M i s s  R o c k w e l l ,  y o u  r e f e r r e d  t o  M i s s  M a r s h a l l40
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s a y i n g  t h a t  t h e y  m a d e  a  j o i n t  w i l l  w i t h  h e r  f a m -
i l y  l a w y e r ?

M r .  V a n  B l a r c o m :  I  o b j e c t  a n d  w a n t  t o  
h a v e  i t  s t r i c k e n .  T h a t  i s  n o t  w h a t  t h e  w i t -
n e s s  t e s t i f i e d  t o ;  i t  i s  r e p e t i t i o n  a n d  l e a d i n g .

( D i s c u s s i o n  b e t w e e n  c o u n s e l  o f f  t h e  r e c -
o r d . )

By Mr. Klein.

Q  I  w i l l  r e f r a m e  t h e  q u e s t i o n .  I  w i l l  w i t h -
d r a w  t h e  q u e s t i o n .

Q  W h e n  M i s s  M a r s h a l l  r e f e r r e d  t o  t h e  w i l l  
t h e  f i r s t  t i m e ,  M i s s  R o c k w e l l ,  y o u  s a i d  s h e  c a l l e d  
i t  h e r  j o i n t  w i l l ,  i s  t h a t  t r u e ?  A  Y e s ,  s i r .

Q  O n  t h e  s u b s e q u e n t  o c c a s i o n  w h e n  s h e  r e -
f e r r e d  t o  h e r  w i l l ,  d i d  s h e  c a l l  i t  b y  t h e  s a m e  
n a m e  o r  r e f e r  t o  i t  a s  h e r  w i l l ?  A  S h e  r e f e r r e d  
t o  a  j o i n t  w i l l .

Q  S h e  a l w a y s  r e f e r r e d  t o  t h e  w i l l  a s  a  j o i n t  
w i l l ?  A  Y e s ,  m y  s i s t e r  a n d  I — I  w a n t e d  t o  
s e e —

M r .  V a n  B l a r c o m :  I  o b j e c t  t o  t h e  w i t n e s s  
v o l u n t e e r i n g  a n y  t e s t i m o n y .

B y Mr. Klein.

Q  C a n  y o u  r e c a l l ,  M i s s  R o c k w e l l ,  r o u g h l y ,  o n  
h o w  m a n y  o c c a s i o n s  M i s s  M a r s h a l l  r e f e r r e d  t o  
h e r  w i l l ?  A  W e l l ,  l e t  m e  s e e .  I  s a y  a b o u t  f o u r  
t i m e s .

Q  Y o u  a r e  q u i t e  s u r e  t h a t  i t  w a s — w e r e  y o u  
i n t i m a t e  w i t h  M i s s  M a r s h a l l ?  A  O n l y  b y  h e r  
c o m i n g  i n  h e r e  t o  m e  w i t h  h e r  d i f f i c u l t i e s  a n d  
a f f a i r s  a n d  a s k i n g  m e .  I  t o l d  h e r  f i r s t  t h e r e  w a s  
a  d e p r e s s i o n .
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Q  D i d  s h e  o n  a n y  o t h e r  o c c a s i o n  e v e r  t e l l  
y o u  s h e  h a d  r e v o k e d  h e r  w i l l ?  A  N e v e r .  N o ,  
s h e  w a s  f i r m  a b o u t  t h a t .  A  f a m i l y  l a w y e r  a n d  
i t  w a s  a  j o i n t  w i l l .

Q  D o  y o u  r e c a l l  h o w  l o n g  b e f o r e  h e r  d e a t h  
s h e  l a s t  r e f e r r e d  t o  h e r  w i l l  i n  y o u r  p r e s e n c e ?  
A  W e l l ,  l e t  m e  s e e ;  I  c a n  t e l l  y o u .  N o t  a f t e r  
w h e n  s h e  w a s  n o t  h e r  r e a l  s e l f .  A f t e r  s h e  w a s  
n o t  h e r  r e a l  s e l f  a n d  n e v e r  m e n t i o n e d  i t ,  b u t  
w h e n  p r a c t i c a l l y  n o r m a l .

Q  H o w  l o n g  b e f o r e  h e r  d e a t h ?  A  I  s h o u l d  
s a y  o v e r  a  y e a r  s h e  w a s  m e n t a l l y  g o n e ,  o v e r  a  
y e a r .

Q  D o  y o u  r e c a l l  w h e n  M i s s  M a r s h a l l  d i e d ?  
A  L e t ’ s  s e e .  T h e  f o u r t h  o f  J u l y ;  i t  w a s  e i t h e r  
t h e  t e n t h  o r  t h e  t h i r t e e n t h ;  a b o u t  t h a t  t i m e .

^  Q  W h a t  m o n t h ?  A  J u l y .
Q  W h a t  y e a r ?  A  W e l l ,  l e t  m e  s e e .  A  y e a r  

a g o  l a s t  J u l y .  T e l l  m e  t h a t  d a t e .
Q  P r i o r  t o  h e r  d e a t h ,  d o  y o u  r e c a l l  t h e  s e a -

s o n  o f  t h e  y e a r  s h e  r e f e r r e d  t o  t h e  w i l l ?  A  I t  
w a s  t h e  w i n t e r  a f t e r  h e r  s i s t e r  d i e d .  H e r  s i s t e r  
d i e d  i n  M a r c h  a n d  i t  w a s  t h a t  s u m m e r  a n d  t h e  
f o l l o w i n g  w i n t e r  a n d  n o t  a f t e r  t h a t .  S h e  w a s  
n o t  h e r s e l f  a f t e r  t h a t .

3 0  Q  W h e n  s h e  d i d  r e f e r  t o  h e r  w i l l ,  M i s s  R o c k -
w e l l ,  t h a t  i s  M i s s  M a r s h a l l ,  w a s  s h e  n o r m a l  o r  
a b n o r m a l ?  A  Y e s ,  s i r .  S h e  w a s  n o r m a l .  N o r -
m a l  a s  s h e  w o u l d  b e .

Q  I n  o t h e r  w o r d s — w i t h d r a w  t h a t — h e r  n o t  
b e i n g  n o r m a l  b e g a n  a f t e r  t h e  l a s t  o c c a s i o n  w h e n  
s h e  t o l d  y o u  o f  t h e  w i l l ?

M r .  V a n  B l a r c o m :  I  o b j e c t  t o  t h e  l e a d i n g  
q u e s t i o n s .

M r .  K l e i n :  I  w i t h d r a w  t h e  q u e s t i o n .
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B y Mr. Klein.

Q  D i d  t h i s  p e r i o d  t h a t  y o u  r e f e r  t o  a s  w h e n  
M i s s  M a r s h a l l  w a s  n o t  h e r s e l f  b e g i n  a f t e r  t h e  
l a s t  t i m e  s h e  r e f e r r e d  t o  h e r  w i l l ?  A  W h a t  
w a s  t h a t ?

( T h e  l a s t  q u e s t i o n  w a s  r e a d  b y  t h e  r e -
p o r t e r . )  • i J W j

T h e  W i t n e s s :  I  c a n n o t  s a y  r i g h t  o f f .  I t  
w a s  j u s t  h o w  h e r  c a s e  w a s  r e p o r t e d  i n  t h i s  
n e i g h b o r h o o d .  S h e  w o u l d  n o t  e v e r  s e e  a n y -
b o d y ,  o n l y  a s  s h e  p e e p e d  o u t  t h e  w i n d o w .  I  
d i d n ’ t  s e e  t h a t  i t  w a s  a n y  o f  o u r  b u s i n e s s  
h o w  s h e  a c t e d .

By Mr. Klein.

Q  M i s s  R o c k w e l l ,  d i d  M i s s  M a r s h a l l  e v e r  s a y  
t h a t  s h e  h a d  d e s t r o y e d  h e r  w i l l ?  A  N e v e r .

Q  D i d  s h e  e v e r  s a y  s h e  h a d  l o s t  h e r  w i l l ?  A  
N o .  I t  w a s  s e t t l e d  w h e n  i t  w a s  m a d e  w i t h  t h e  
f a m i l y  l a w y e r .

M r .  K l e i n :  T h a t  i s  a l l .  C r o s s  e x a m i n e .  
M r .  M i l l s :  N o  q u e s t i o n s .

Cross examination b y  M r .  V a n  B l a r c o m .

Q  S h e  d i e d  i n  J u l y ,  1 9 3 3 ?  A  I t  w a s  a  y e a r  
a g o  l a s t  J u l y .  I  s h o u l d  s a y  l a s t  J u l y .  I  t h i n k  
t h e  t h i r t e e n t h  d a y  o f  J u l y .

Q  I t  w a s  J u l y ,  1 9 3 3 ?  A  A  y e a r  a g o .
Q  W h a t  w o u l d  t h a t  b e ?  1 9 3 2  o r  1 9 3 3 ?
Q  1 9 3 3 ?  A  1 9 3 3 ,  I  a m  n o t  s u r e .
Q  Y o u r  m e m o r y  i s  n o t  v e r y  g o o d ?  A  N o t  

f o r  d a t e s .
Q  H o w  l o n g  b e f o r e  t h a t  w a s  s h e  a b n o r m a l ?  

A  A b o u t  a  y e a r  a n d  a  h a l f .
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Q  T h a t  w o u l d  b r i n g  i t  u p  t o —  A  I  c a n n o t  
g i v e  i t  t o  y o u  e x a c t l y .

Q  I  d o n ’ t  e x p e c t  y o u  t o .  T h a t  i s  J a n u a r y  1 ,  
1 9 3 2 ,  w h e n  s h e  h a d  t h i s  t r o u b l e ?  A  Y e s ,  s i r .  I n  
t h e  w i n t e r  s h e  h a d  t r o u b l e  a n d  s c r e a m e d  a n d  i n  
t h e  s u m m e r  t i m e  i t  w a s  w h e n  i t  w a s  r e p o r t e d .

Q  W h e n  d i d  y o u  s a y  i t  w a s  r e p o r t e d ?  A  
T h e y  l e f t  B e a c h w o o d  H o t e l — i t  w a s  t h e  f i r s t  o f  
J u n e  o r  t h e  l a s t  o f  M a y  t h e r e  w a s  r e m o d e l i n g  
w o r k .  T h e n  t h e y  c a m e  i n  a  t a x i  a n d  t o o k  t h e m  
b a c k .

Q  A t  t h a t  t i m e  t h a t  i s  w h e n  t h e y  w e r e  
s t r a n g e r s  t o  y o u ?  A  Y e s ,  s i r .

Q  H o w  l o n g  a f t e r  s h e  m o v e d  w a s  i t  t h a t  s h e  
t a l k e d  o v e r  h e r  p e r s o n a l  a f f a i r s ?  A  A f t e r  h e r  
s i s t e r  d i e d .  T h e r e  w a s  a  g r e a t  d e a l  o f  s o r r o w .

2 0  Q  W h e n  d i d  h e r  s i s t e r  d i e ?  A  S h e  d i e d  i n  
M a r c h .  I  c a n n o t  g i v e  y o u  t h a t  d a t e .

Q  D o  y o u  r e m e m b e r  t h e  y e a r ?  A  W e l l ,  i t  
m u s t  b e — t h i s  i s  t h r e e  y e a r s  a g o ;  I  c a n n o t  g i v e  
t h e  e x a c t  d a t e .  I t  i s  t h r e e  y e a r s  m o r e  o r  l e s s  
a n d  i t  w a s  M a r c h .

Q  T h e  y e a r  y o u  d o n ’ t  r e m e m b e r ?  A  S h e  
l i v e d  t h e r e  t h a t  w i n t e r  a n d  d i e d  i n  M a r c h .  T h a t  
m e a n s  s h e  w a s  t h e r e  t h e  n e x t  s u m m e r  a n d  i n  
t h e  w i n t e r  s h e  d i e d .

3 0  Q  I  k n o w  t h a t — y o u  c a n  c o u n t  i t  u p  f r o m  
t h a t .  A  T h i s  t i m e  o f  t h e  y e a r  w h a t  i t  w a s ?  I  
w a s  n o t  e s p e c i a l l y  i n t e r e s t e d .  I  k n o w  t h e  t i m e  
s h e  d i e d  a n d  t r i e d  t o  h e l p  h e r  o u t .  T h a t  f o l l o w -
i n g  w i n t e r  a n d  t h a t  s u m m e r  w a s  w h e n  s h e  w a s  s o  
b a d .

Q  W h e r e  d i d  t h e  s i s t e r  l i v e  w h e n  s h e  w a s  
a l i v e ?  A  T h e  s a m e  h o u s e .

Q  I t  i s  r i g h t  n e x t  d o o r  t o  h e r e .
Q  H o w  l o n g  d i d  s h e  l i v e  t h e r e  b e f o r e  s h e  

d i e d ?  A  T h e  o n e  t h a t  d i e d  f i r s t ?40
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Q  Y e s ,  s i r .  A  T h e y  m o v e d  t h e r e  O c t o b e r  
l a s t ,  o r  t h e  m i d d l e  o f  O c t o b e r  a n d  s h e  d i e d  t h e  
f o l l o w i n g  M a r c h .

Q  T h a t  i s  a b o u t  s i x  m o n t h s ?  A  I  w i l l  l e t  
y o u  f i g u r e  i t  o u t .

Q  I t  w a s  f r o m  t h e  f a l l  u n t i l  t h e  s p r i n g ?  A  
S h e  w e n t  t h e r e  f r o m  O c t o b e r  u n t i l  s h e  w a s  s i c k  1 0  
a n d  t h e y  c a m e  t o  m e  f o r  a  d o c t o r ;  s h e  d i e d  i n  
M a r c h ,  I  t h i n k  a l o n g  t h e  f i r s t .  I  d o n ’ t  k n o w  
s u r e .

Q  I t  w a s  a f t e r  t h e  s i s t e r ’ s  d e a t h  y o u  h a d  
t h i s  d i s c u s s i o n  a b o u t  t h e i r  t r o u b l e s ?  A  Y e s ,  
s i r .

Q  H o w  l o n g  a f t e r  d i d  s h e  t a l k  t o  y o u ?  A  
T h e  s i s t e r  d i e d  i n  M a r c h  a n d  s h e  c a m e  i n  o c -
c a s i o n a l l y .  I t  w a s  n o t  l o n g .  S h e  w a s  b u s y  w i t h  
t h e  i n h e r i t a n c e  t a x  w i t h  M r .  W i l l i a m s  a n d  s h e  « 0  
k e p t  t h a t  u p  a n d  t h e n  s h e  w o u l d  n o t  s e e  a n y -
b o d y ;  t h e n  s h e  w a s  e x p o s e d .

Q  W h a t  d o  y o u  m e a n  b y  e x p o s e d ?  A  S h e  
s c r e a m e d  s o  t h e  n e i g h b o r s  c a l l e d  h e r  c r a z y — a  
c r a z y  w o m a n .  S h e  n e e d e d  h e l p  a n d  I  s e e n  t h e  
n e i g h b o r s  o n  e a c h  s i d e ,  b u t  s h e  s c r e a m e d  a n d  
o n e  o f  t h e  n e i g h b o r s  e x p o s e d  t h e  c a s e .

T h e  M a s t e r :  W h a t  d o  y o u  m e a n ?
T h e  W i t n e s s :  T h e  c o m p l a i n t  o f  t h e  n e i g h -  g o  

b o r s .  T h e y  w e n t  f o r  t h e  C h i e f  M u r p h y  a n d  
t h e n  p r o v i d e d  a  d e t e c t i v e  t o  p r o v e  i t .

By Mr. Van Blarcom.

Q  N o w ,  w h e n  w a s  t h a t  t h a t  s h e  b e g a n  t h i s  
s c r e a m i n g ?  A  S h e  b e g a n  s c r e a m i n g  i n  t h e  
w i n t e r  a f t e r  t h e  s i s t e r  d i e d .  T h e  h o u s e  w a s  
c l o s e d  u p .

Q  W h a t  h o u s e  w a s  c l o s e d  u p ?  A  H e r  h o u s e .
S h e  l i v e d  t h e r e .

Q  S h e  l i v e d  t h e r e ?  A  Y e s ,  s i r .
40
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Q Did you ever go in to see her? A  Yes, 
two times. The last time I went in to find out 
about her people. I had quite a time to find out 
who Miss White was.

Q Did she live in a miserly way? A Yes, 
sir.

Q How long did that go on, this screaming? 
A That winter it was terrible and in the sum-
mer, too.

Q Do you mean she died in March? A She 
screamed in the house and when it was opened 
up in the summer she still screamed and this 
was the summer and I went to find out who her 
relatives were.

Q Did she do the screaming when the sister 
died? A  That was the following winter; it 

^  was around after Christmas and she got worse.
Q And in the meantime she came over and 

talked to you about the will? A After the sister 
died, from March to Christmas time she told 
me of her affairs and what to do.

Q Was she normal at that time, do you think? 
A She was normal at that time, as far as I 
know.

Q Why did you hesitate in that answer? A 
30 I wanted to be sure that it was the truth.

Q Was she normal or not? A  What do you 
mean by being normal?

Q Just that question. After her sister’s 
death? A  Yes, she was. She was not always a 
normal woman, because she was peculiar. She 
had lots of financial affairs that worried her 
very much indeed.

Q Did she give you the names of the cousin 
she spoke about? A She gave me the name of 
a cousin in Brooklyn and Miss White she had,40
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but the other cousin is married, the cousin in 
Brooklyn.

Q Did she mention the other name? A  Just 
cousin.

Q Any other names given? A  She men-
tioned in Freeport and one in Brooklyn.

Q Did she mention any names? A I don’t 
know. Miss White and Miss Cook, I am not 
sure about that. Miss White was the favorite.

Q Where did Miss White live? A The St. 
George Hotel then.

Q That is Brooklyn? A  Yes, sir, the St. 
George Hotel.

Q Now, what had been the trouble? Did she 
give you any idea why she disliked her brother? 
A What was that?

(The last question was read by the re-
porter.)

The Witness: He was not dependable. 

B y Mr. Van Blarcom.

Q When did she talk about it? A  It was 
after the sister talked about it. She talked quite 
a good deal, and said, “ It was my will that he 
was settled for in.”

Q What I mean is, I just wondered— A 
(Interrupting.) Because in that case his trouble 
was they could not leave anything about, he 
would spend it.

Q What does he do? A He just spends.
Q Do you know how old he is? A I think 

he is sixty-seven from the papers; I don’t know 
how old he was. I think he was a little older 
than the last sister that passed on.

Q How long after they moved, the two sisters, 
did you get on friendly terms with them? A As
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I said when they came here they had no phone 
and they asked me if they could phone and they 
were two single ladies and so was I and they 
made it something of a rule to ask me which was 
the grocer and the baker and so—

Q How long after did you become on friendly 
terms with them? A  They came in October 
and had some remodeling of the place in the St. 
George Hotel. They came in and asked me about 
a baker and a grocer and they came in to ask me 
to advise them.

Q How long after they moved up there did 
you get on friendly terms with them, not merely 
this just talking with them? A I saw them in 
the yard when the sister was taken sick, in No-
vember, and they were not settled very long and 

20 she was not well and November was the time of 
the sickness* I saw her not so much at that time 
but after the sister died she came in very, very 
often from nine o ’clock to ten o ’clock to eleven 
o ’clock.

Q That is how you really got friendly? A 
Yes, sir, really knew her. I am not friendly 
with people like that.

Q What do you mean? A I am not inti-
mate.

Q What do you mean “ like that” ? A  I 
talk with people—

Q What do you mean “ with people like 
that” ? A I mean these women came and the 
one called on me and we were on friendly terms, 
but I saw her mind was going and she was very 
much depressed; she needed help.

Q When did you see her mind was going? A 
After they had exposed her. When the detec-
tives saw and heard her then she was exposed.

40
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Q When was that, do you think? A The 
date was, I think, early fall. I didn’t pay any 
attention to this kind of thing.

Q How long did she live after that expose? 
A I think a year and a half. I don’t know. I 
think that is about it.

Mr. Van Blarcom: I think that is all.

By Mr. Van Blarcom.

Q How old was she at the time she died, 
Mabel? A Why, I think the paper said she was 
over sixty.

Q I mean from your observation? A I 
would say the woman was about sixty. I am not 
sure about that. I say sixty or a little more, 
maybe a little more.

Re-direct examination by Mr. Klein.

Q When was—when she came to you after 
the death of Maude, the first sister, you said the 
first time I questioned you, that you would call 
Mabel normal; on cross examination by Mr. Van 
Blarcom I think you said she was a bit normal?

Mr. Van Blarcom: I object to the ques-
tion. It does not recite the testimony.

Mr. Klein: I withdraw the question.

By Mr. Klein.

Q I will ask you the same question; that she 
spoke to you of a will after the death of a sister, 
was she in your opinion, mentally sound? A 
Yes, sir; oh, yes, that is exactly what she was 
doing. She told me that she was doing.
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By Mr. Van Blarcom.

Q You hesitated as to whether or not she 
was normal the first time? A  This was not the 
question. This was a question of the will. You 
didn’t ask me this the first time. It was after 

. she screamed she was not normal after that.

Mr. Van Blarcom: I don’t think the 
record will show that exactly.

By Mr. Van Blarcom.

Q When was it that she was not normal? A 
That winter she was very busy with Mr. W il-
liams.

20 The Master: Can you fix the year of
“ that winter,”  Miss Rockwell?

The Witness: I should say it was 1931. I 
cannot give you stated correct, exact—it was 
1931 or 1932.

(Discussion between the Master and Coun-
sel off record.)

By Mr. Klein.

Q Mabel, the second sister, died July 14, 
1933? A I had that right.

Q And Maude died March 17, 1931? A I 
had that right too.

Q Now, remembering that Maude died in 
March of 1931 about when did this screaming of 
Mabel commence? A The winter after that. 
She died in March and then the summer and then 
the winter.

Q That is the winter of 1931 to 1932? A 
After Christmas she began that way then.
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Q That is after Christmas of 1931? A  Yes, 
sir.

The Master: Of that year ?
The Witness: Yes, sir, after the Christ- 

was. She died in March, then, the follow-
ing year; that would not be until January.

B y Mr. Klein.

Q Maude died March, 1931? A  Yes, sir.
Q Now, do you mean the Christmas following 

the death? A  Yes, sir.
Q That would be the Christmas following 

1931? A  Yes, the Christmas following then.

Mr. Klein: Well, as far as I am con-
cerned the dates are fixed.

B y Mr. Van Blarcom.

Q How long have you been living in Summit? 
A  Six years and you can go to the doctor for 
references—

The Master: Strike out the last part.

By Mr. Van Blarcom.

Q What is your age ? A I told you you 
could not get my age. Do you have to know?

Q What is your age? You can say over 
sixty. A  All right; I am just a little over sixty.

Mr. Van Blarcom: That is all.
Mr. Klein: That is all.
(Witness excused.)
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10

I H e r e by Cert ify  that the foregoing is a 
true and accurate transcript of the testi-
mony as taken stenographically by me at 
the time, place and date hereinbefore set 
forth.

JAMES C. O’BRIEN, 
Reporter.

Mr. Kalisch: Complainants rest.

EDWIN L. SNEDEKER, being recalled by the 
Court, testifies as follows:

By the Court.
Q When, as to the time of day, as you 

20 understood it, did Miss Mabel die? A 
10:30 in the evening of the thirteenth.

Q When did you arrive there? A  I am 
in doubt as to whether it was in the after-
noon of Friday or the afternoon of Satur-
day; but I think it was Saturday.

Q Was anybody in the house when you 
arrived there? A  No, sir.

Q Who informed you that she was dead ? 
A Captain Nelson.

Q By telephone? A By telephone.
Q Who had been in the house before you 

got there? A I don’t know.
Q Do you know whether anybody had 

been in the house? A  None other than the 
officer that Captain Nelson sent with me.

Q Had the funeral director been there? 
A  That I don’t know.

Q Did you see the body when you ar-
rived? A  No, sir; the body had been taken 
from the house and was at that time, as I40
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understood it, in the funeral establishment 
at Summit.

Q When was the body taken there after 
death? A  I couldn’t say; I wasn’t in-
formed by anybody as to that.

Q Before you went to the house did you 
know the body was at the funeral parlor? 10 
A  No, sir; I didn’t.

Q Didn’t the captain tell you? A  I 
don’t think the captain or the officer made 
any mention as to where the remains were.

Q Did you make any inquiry? A  No,
I made no inquiry.

Q You were not interested whether the 
body was at the house or at the morgue? A  
Strange as it might seem, I made no inquiry.

Q And had not been told that the re- 20 
mains were not at the house? A  No.

Q It is strange? A  It is a little strange.
Q It was your mission there to look after 

her affairs? A  Correct.
Q How long did you remain at the house ?

A Oh, from an hour to an hour and a half.
Q What did you do there? A Well, we 

went through the kitchen up to her bedroom.
Q You entered by way of the kitchen?

A  N o, I  cam e from  the first floor, but the 30  
officer went from  the ladder—

Q But you entered by way of the kitchen?
A  Yes, then we went directly upstairs to 
her room and then went through on in the 
other room looking for property and papers, 
and we went through all of the desks or 
bureaus and we found nothing in the bed-
room, that bedroom, that was in any way 
disordered.

40
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Q Well, what was your mission there? 
A  To safeguard the property.

Q The papers or the household prop-
erty? A  The whole business; the papers 
particularly.

Q And your mental bent was searching 
10 for papers? A  Correct.

Q Where did you first search for them in 
the house? A  In the bedroom.

Q Whose bedroom? A Mabel’s.
Q How did you know it was Mabel ’s ? A 

The officer told me so.
Q In which room of the house was that? 

A  I don’t remember. The house faces 
Maple street. Assuming that the house faces 
south, then it would be at the northeast 

20 corner of the house. It was the rear right 
room as you face the house.

Q There were two other rooms there? A 
As I recall it, there were two front rooms.

Q When you got into her room what did 
you do? A  I saw all these papers on the 
bureau and on the mantelpiece.

Q Only there? A Yes. Some stray 
papers on the floor; some few.

Q They didn’t attract your attention? A 
30 Not much.

Q There were many papers on the bu-
reau? A Yes.

Q And on the mantelpiece? A Yes.
Q Did she have a desk in that room? A 

No.
Q Where was her desk? A  I think there 

was a desk in the front of the house, in the 
room—there is a bedroom—

Q Downstairs? A No. Suppose this 
is the bedroom (Illustrating)—
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The Court: (Addressing Ellen Louise 
White, the witness previously sworn, see 
page 46.) Wliere was the desk, Miss WTiite?

Miss WTiite: Her desk was on the left of 
the door in the room.

Q When you spoke of the bureau did you 
mean the desk? A No, sir.

Q How were the things on the bureau? 
A Everything was disarranged; nothing 
was arranged.

Q What else was on the bureau, ladies’ 
toilet articles? A  I don’t recall that.

Q A brush? A I don’t recall even a 
brush.

Q Was anything on the bureau except 
papers, that you recall? A  I don’t recall 
anything on the bureau except papers, but I 
wouldn’t swear there wasn’t.

Q How many papers would you say there 
were on the bureau? A As I remember it 
the bureau top was about that wide and 
about that deep (indicating).

Q About two and a half feet? A Right. 
And it was completely covered with papers.

Q What kind of papers, legal documents? 
A  No; rent receipts, insurance policies, 
checks—

Q Piled on top of each other? A Yes.
Q The same as a lawyer’s disorderly 

desk? A Yes, a little more so, I should 
say.

Q Was there a little space left for writ-
ing? A No, that was on the bureau.

Q Were the papers dusty? A No, these 
checks were of very recent date.

Q Do you mean cancelled vouchers? A 
Yes, and some checks that had not been
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cancelled were of recent dates and they tied 
up with these rent statements.

Q Tied up? A  Not bound up. I mean 
that they doubtless referred to the state-
ments.

Q Where were they on the desk with ref-
erence to each other? A  They were all 
disheveled; all topsy turvy.

Q Now, you tell me they bore some rela-
tion to each other? A  Yes, certain rent 
statements would be found and then in an-
other part of the top would be found a check.

Q Not with the statement? A  No. It 
was just as if a hand had gone like that 
(executing a swinging motion of the arm). 
And the same thing as to the mantelpiece.

Q Did you open the bureau drawers? A 
Yes.

Q What was in there? A  Clothing.
Q Orderly? A  Orderly. There was a 

marked difference between that room and 
the rooms—

Q You have told us that. Was the bed 
mussed? A The bed looked exactly as 
though a person had been sleeping in it.

30 Q Was that the room in which she is
supposed to have died? A No, I don’t 
think so. She died on the floor below in the 
kitchen, I think, if she died from asphyxia-
tion.

Q You didn’t see the desk? A  No, I 
didn’t.

Q You were searching for papers? A 
Yes.

Q And the desk would be the most likely 
place to find them? A Yes.40



87
Edwin L. Snedeker {Recalled), By the Court.

Q Miss White said there was a desk in 
the room. A  Yes, sir.

Q Would you say there was no desk 
there? A  If there was a desk there—

Q What would you say about that? A 
If there was a desk there I would have ex-
amined it. 10

Q You don’t recall examining it? A  No.
I know if there was a desk in the room I 
looked through it.

Q What was on the mantelpiece? A The 
same array of papers.

Q Anything else? A No. I think the 
officer did make a search, did more of the 
searching for the papers than I did.

Q Did he muss them up? A He got into 
them. 20

Q And they were more mussed when he 
got through with them? A No, that isn’t 
so. They were disarranged, yes, just as 
though somebody had rummaged through.

Q But when you were through they were 
a little more so? A Oh, yes, a little more 
so.

Q They were perfectly clean? A Yes, 
they were clean papers.

Q What else was in that room? A The 30 
ordinary fixings of a bedroom.

Q Did you find any papers anywhere else 
in that bedroom? A  No, sir; I didn’t go in 
the closet; the officer went in the closet.

Q You were looking for papers? A Ex-
actly.

Q Did you go in the closet to look for 
them? A  No.

Q The closet had a shelf? A Yes, sir.
40
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Q Did you tell the officer you were look-
ing for papers? A Oh, yes.

Q He was helping you? A Yes.
Q Was the closet in order? A Yes, I 

don’t think there was anything unusual 
about that.

10 Q Just as you would find an old lady’s
closet? A  Yes, but they were both orderly 
women.

Q When had you seen Miss Mabel be-
fore her death? A Oh, Miss Mabel had 
been in the office about a year or a little 
longer before her death.

Q Was her mind orderly? A Yes, but 
she was very much exercised about her real 
estate.

20 Q But an orderly mind? A  Oh, her mind
was all right.

Q From that bedroom where did you go? 
A I went in the remaining rooms on the 
second floor.

Q What did you do there? A  Exactly 
the same thing.

Q What? A In each bureau or desk, 
and I made a very thorough search for 
papers.

30 Q Everything orderly? A Yes, sir.
Q Did you find any papers? A No, sir.
Q There were no papers anywhere ex-

cept in this bedroom? A No. The contents 
showed they had not been disturbed for a 
long while in those other bureaus and what 
not.

Q Now, downstairs, did you go through 
whatever drawers there might be? A Yes. 

Q You found no papers? A Nothing.
Q Nor in the kitchen? A Nothing.

40
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Edwin L. Snedeker (Recalled), By the Court.

Q Nothing at all? A Nothing. The 
only thing in the whole house that had any-
thing—

Q The only difference between that room 
and the other rooms was that in the bed-
room you found on the bureau papers in 
disorder and on the mantel papers in dis-
order? A  Correct.

Q Such as receipts and check vouchers? 
A  Yes.

Q Anything else? A Insurance papers.
Q Anything else? A That is all I can 

recall.
Q She had considerable real estate? A 

Yes, sir.
Q Acquired by purchase? A I think 

most by inheritance.
Q She had mortgage securities ? A 

Well, not so—
Q Did she have mortgage securities? A 

One or two, I have been advised.
Q You were looking for papers? A Yes, 

but I didn’t see them.
Q What other securities had she? I 

mean besides mortgages ? A I know of 
nothing. else. I understood the only mort-
gages was guaranteed mortgages in Brook-
lyn.

Q Did you find where the papers were? 
A No, sir.

Q You didn’t aid in the administration of 
the estate? A No, sir.

Q Did she have anything but her real 
estate? A No, I saw none. The only 
papers I saw was in the safe deposit box in 
Summit, one or two bonds.

Q Then you did find those? A That’s 
all.
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Joseph Firmer an, for Defendant Marshall, Direct

Cross examination by Mr. Pitney.

Q Were there any deeds in the safe deposit 
box that you found? A Not that I can recall.

Q Did you find any deeds anywhere in the 
house? A  No, sir.

Mr. Kalisch: We can, I think, provide 
testimony as to what was found, by this 
officer.

The Court: No, I don’t want it. 

Co m p l a i n a n t s  R e s t .

Continued to Monday, December 24, 1934.

20
SECOND DAY.

Testimony taken in the above entitled cause, 
on Monday, the twenty-fourth day of December, 
at 10:45 A. M., at the Union County Court 
House, Elizabeth, New Jersey.

Before Hon. John H. Backes, Vice-Chancellor.

Appearances, as heretofore noted.

JOSEPH FINNERAN, a witness produced in 
^0 behalf of the defendant, Robert Jesse Mar-

shall, being duly sworn, testifies as follows:

Direct examination by Mr. Van Blarcom.

Q You are connected with the Summit Police 
Department? A Yes.

Q How long have you been on the force? A 
17 years.

Q Did you have anything to do with this 
Marshall matter? A I did sir.40
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Joseph Finneran, for Defendant Marshall, Cross.

Q What time did you make any discovery? 
A Ten-forty P. M.

Q What date? A  July 13.
Q What attracted your attention to this 

house? A We got a call from a man in Summit 
that there was an odor coming from the house.

Q An odor? A An odor of gas coming from 
the house.

Q What did you do? A We went over there 
and broke in the rear door.

Q What did you find? A  Found Miss 
Marshall dead in the kitchen.

Q Did you do anything about the house? A  
Yes, we went through the house.

Q What did you find upstairs in the bed-
room? A There was some milk bills on a bu-
reau upstairs.

Q Was there any signs of disorder among 
her papers and boxes? A There was not.

Q What condition were they in? A The 
room was in order.

Q Who removed her body? A Mr. Brew-
ster.

Q When was that done? A A  little after 
eleven o ’clock.

Q Did you see the lawyer from Brooklyn 
when he came out? A I wasn’t talking to the 
lawyer from Brooklyn.

Cross examination by Mr. Kalisch.

Q On what date did you get word concerning 
this death? A July 13th.

Q Who notified you, if you know? A  A  
man by the name of Mr. Becker. He lives in the 
Forest Court Apartments, Summit avenue, Sum-
mit, New Jersey.
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Joseph Finner an, for Defendant Marshall, Cross.

Q Did he notify you by telephone! A  No, 
he came into police headquarters.

Q What did he tell you! A  That there was 
an odor of gas around 140 Maple street.

Q Did you go up with him! A No, I sent 
an officer there; Officer Hanville.

10 Q And when did you go up! A  I went up 
there about eleven-fifty.

Q Why didn’t you go up with the officer! A  
I was in charge at police headquarters and 
couldn’t go with the officer at the time.

Q So that you went up there about a half an 
hour after you had sent him! A  No, it wasn’t 
a half an hour.

Q How long was it! A  Eight or ten min-
utes, it might be.

2o Q You were notified at ten-forty, weren’t 
you! A We were notified at ten-forty, yes.

Q When did you go up there! A  It might 
be ten-fifty.

Q Ten minutes later! A  About eight or 
ten minutes later.

Q Were they already in the house! A  No.
Q Where were they! A  Officer Hanville 

was outside, and he said there was a slight odor 
of gas.

30 Q Who was with the officer when you got 
there! A  Nobody but me.

Q He went up ahead of you! A  Yes.
Q With this gentleman, Mr. Becker! A  Mr. 

Becker didn’t go with the officer.
Q You mean Mr. Becker left the police sta-

tion before the officer went out of the station! 
A  When Mr. Becker come in there the officer 
was sent right away to 140 Maple street.

Q Did he go with Mr. Becker! A  He did 
not.40
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Joseph Finneran, for Defendant Marshall, Cross.

Q Did he go after Mr. Becker left? A I 
told you as soon as we got the call the officer 
was sent there. I don’t know whether Mr. 
Becker left at that time or not.

Q Did he leave with the officer? A No, he 
didn’t go in the patrol with the officer.

Q Where was the officer when you got there? 
A  In the rear of the house.

Q How did you gain entrance to this house? 
A Through the rear door.

Q Was it locked? A  Yes, sir, it was locked.
Q Did you break it open? A Yes, we broke 

a window over the knob of the door and got in 
that way.

Q What room did that door lead you to? A  
Into the kitchen.

Q And when you got into the kitchen that is 
where you say the body of Mabel Marshall? A  
Yes.

Q Where was she lying? A  She was lying 
on a table alongside the gas range.

Q A  kitchen table? A A  kitchen table.
Q Where was the table? A Along the side 

of the gas range.
Q Was the gas escaping from the gas range? 

A It was.
Q Was she dressed? A  She was.
Q Completely dressed? A  Completely 

dressed.
Q Did she have shoes on? A She did. 

Further cross examination by Mr. Pitney.

Q Was there any light on in the house when 
you entered with the other officer? A  No.
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Joseph Finneran, for Defendant Marshall, Cross. 

B y the Court.
Q Was it in the morning1? A Ten-forty

P. M.

Q Do you know how long Miss Marshall had 
been dead at the time you arrived? A  Dr. Mil-

10 ligan said she might have been dead ten or 
twelve hours.

Q Who is Dr. Milligan? A He is the city 
physician.

Q Was there an autopsy performed? A  She 
was taken over to Mr. Brewster’s morgue; I 
guess there was.

Q How long were you in the house on that 
occasion? A Probably till around eleven 
o ’clock.

20 Q So that you made this entire investigation 
in ten or fifteen minutes? A I went through 
the house.

Q How long did it take you to make the in-
vestigation? A Probably twenty-five minutes.

Q You and the other officer were the only 
persons in the house at that time? A At that 
time.

Q And how long was it before the body was
removed ? A Probably eleven o ’clock.

JU
Q This all occurred then, between ten-forty, 

when you got the word at the police station, and 
eleven o ’clock? A Yes, I think the body was 
removed about eleven-five or eleven-ten.

Q Were you there when the body was re-
moved? A Yes, sir.

Q When you left the house had the body al-
ready left the house? A Yes, sir.

Q You say you went upstairs before you left? 
A Yes.40
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Joseph Firmer an, for Defendant Marshall, Cross.

Q Did you go in a bedroom in the left rear 
corner of the house? A  Yes, I went through 
all the house.

Q You went through every bedroom in the 
house? A  Yes, sir.

Q And was there a bedroom in the left rear 
corner, in which the bed was unmade as if some-
body had slept in it and it had not been made 
since that time? A The beds were all made.

Q There was no room with any bed unmake 
in it? A No.

Q You left the house shortly after the body 
was taken from the house by the undertaker? 
A  Yes.

Q Did the other officer leave at the same 
time? A The officer didn’t leave at the same 
time.

Q When did you next see the other officer 
that you left behind you? A Well, it might be 
a half an hour.

Q And he then returned to the police station? 
A Yes.

Q You saw him there? A Yes.

B y the Court.
Q Where did you leave him? A I left 

him at the house.
Q In the house? A  He* was in the 

house and at the house.
Q When you left him was he in the 

house at that time? A  Yes.
Q Had he gone through the house with 

you? A He had gone through the house 
with me.

Q Did you at any subsequent time return to 
the house? A I did not.
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Joseph Finneran, for Defendant Marshall, Cross.

Q Did yon detail anyone from your head-
quarters to remain in charge of the house? A 
I did.

Q And whom did you detail? A Officer 
Cochran.

Q Was he to remain on twenty-four-hour duty 
10 in the house? A He was to remain there in the 

morning till he was relieved.
Q He was to remain until he was relieved in 

the morning? A  Yes.
Q What other steps did you take the follow-

ing morning, if any? A  I didn’t take any steps.

B y the Court.
Q Well, he was relieved? A  He was 

relieved.
Q By whom? A  I don’t know who was 

^  the officer in charge.
Q He quit? A  Yes.

Q Did you take any fingerprints? Did you 
do that or instruct that fingerprints be taken? 
A  I did not.

Q And you didn’t go back the following day, 
that Saturday, with Mr. Snedeker? A  I did 
not.

Q You say there were no papers around any 
30 of the bedrooms upstairs except a few milk bills? 

A That’s all.
Q At the time you were there? A  At the 

time I was there.

B y the Court.
Q Where did you see the milk bills? A 

They were on a bureau in a bedroom up-
stairs.

Q In which room? A  The house faces 
east and west. They were in the bedroom in 

40 the northwest corner.



97

Joseph Firmer an, forDefendant Marshall, Cross.

Q The room you understood to have been 
her bedroom? A Yes.

Q Who told you it was her bedroom? A 
Well, I understood that was her bedroom; I 
wasn’t sure whether it was or not.

Q Did it have the appearance of having 
been used? A  It looked like it was used 
by the lady herself. It was a lady’s bed-
room by the looks of it.

Q Was it a front room where you saw the 
milk bills? A A front room in the northwest 
corner.

Q Did you go into a bedroom in the left 
rear; that is to say, entering the house from 
the street, did you go into a bedroom on the 
second floor, left rear? A As well as I can 
recollect I went through all the rooms. I did go 20 
through all the rooms in the house.

Q Did you see any papers in disorder in the 
left rear room? A No papers in disorder.

Q And the bed in the room, to your memory, 
was made up? A It was made up.

Q What if anything, did you do to repair 
the broken glass door by which you had gained 
access to the house? A I didn’t do anything.

Q Did the coroner come and view the body?
A Permission was given from the County Phy- 30 
sician to remove the body to Brewster’s morgue.

Q So the body was removed after the coroner 
view the body in the house? A Yes.

Further cross examination by Mr. Kalisch.

Q You said that when you entered through 
this door where you broke the window, that that 
brought you right into the kitchen? A Yes, it 
led to the kitchen. 40
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Nicholas Jas. Grasso, for D e f’ t Marshall, Direct.

Q What do you mean by that? A  There’s 
another door on the inside, but it leads to the 
kitchen.

Q What I want to know is, does this door 
which you succeeded in opening, does that door 
lead directly into the kitchen, or not? A  Not 

10 directly, no.
Q Where does it lead to? A  There was an-

other door inside that led into the kitchen.

NICHOLAS JAMES GRASSO, a witness pro-
duced in behalf of the defendant, Robert Jesse 
Marshall, being duly sworn, testifies as fol-
lows:

Direct examination by Mr. Van Blarcom.

Q You are a member of the Summit police 
department? A  Yes, sir.

Q And have been for how long? A Eight 
years and a half.

Q Did you know where Miss Marshall lived 
in her life time? A I did.

Q Whereabouts? A On Maple street.
Q Were you detailed there by Chief Murphy,

39 who was then Chief of Police, to go with some-
body to that house? A I was.

Q Who? A Mr. Snedeker from New York. 
Q A  lawyer? A Yes.
Q What did you do when you got there? A 

Went through the house.
Q When did you go there? A On the 14th. 
Q What time of day or night? A Well, I 

couldn’t exactly say what time of the day it was. 
Q Morning, afternoon, or don’t you remem-

40 ber? A It was around the middle of the day.
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Nicholas Jas. Grasso, for D e f ’ t Marshall, Cross.

Q How did you get in the house? A  With 
a key.

Q What happened when you got in? A  
Why, Mr. Snedeker and I were going through 
the house. We were looking—Mr. Snedeker was 
looking for papers.

Q What papers were there that you saw be-
fore he began to look? A There were various 
notes around the living room, notes stating that 
keys to such a box was in such a place.

Q Did you see any papers laying around 
the desk and bureaus in confusion? A  No, 
there wasn’t any.

Q What did Mr. Snedeker do? A He took 
various papers out of different drawers and put 
them on top of the desk or tables or what was 
handy so he could look them over.

Q Did he put some of them back afterwards? 
A He put some of them back.

Q Did he say what he was looking for? A 
He told me he was looking for a will.

Cross examination by Mr. Kalisch.

Q What time did you say you got there, Mr. 
Grasso? A I really couldn’t say what time of 
the day it was, because I didn’t look at the watch.

Q Was that the day she was found dead? A 
The next day.

Q The next day? A Yes.
Q And this was on the 14th that you went 

there? A That’s right.
Q You are sure of that? A Quite sure.
Q You say you found notes in and about the 

living room when you got there? A  That’s 
right.

Q And had the body been removed at that 
time? A Yes, sir.
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Nicholas Jas. Grasso, for D e f ’ t Marshall, Cross.

Q And these notes had reference to certain 
keys, where they could be found and so forth? A  
That’s right.

Q Did you take possession of those nottes? A  
I did not.

Q Did you just leave them there? A Yes, 
10 sir.

Q Did anyone else, to your knowledge, take 
possession of them? A Mr. Snedeker took some 
of them.

Q In your presence? A In my presence to 
locate some of the keys.

Q Did he locate them? A  I think he did.
Q What were they the keys to? A Well, I 

think he got some keys to a safe deposit box.
Q And any other keys? A Keys to closets 

20 upstairs.
Q And did he go up and look in those 

closets. A  He did.
Q With you? A Yes, sir.
Q How many closets did he look into? A 

Well, there’s a closet in the front room—

B y the Court.
Q He looked in all of them, did he? A 

Yes, he did.

30 Q "What did he find in these closets? A 
Well, there was different boxes full of clothes 
and stuff there, and he went through those.

Q Just clothes? A Right.
Q That is all he found? A That’s right.
Q No papers? A  There were papers in the 

boxes.
Q Did he look at the papers? A  He did.
Q Did you look at them too? A I looked at 

some.
Q "What were they? A There were some 

0 letters and bills, and stuff like that.
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Nicholas Jas. Grasso, for D e f ’t Marshall, Cross.

Q You say you went up in the front room 
occupied by Miss Marshall. Did you go up there 
that day! A I ’m not saying it was occupied 
by Miss Marshall.

By the Court.
Q Was there a room that looked as 

though it had been occupied, that looked 
more that way than others! A  No.

Q There was nothing to indicate which 
was her room! A No, there was not, not 
in that room.

Q In the house, was there any room up-
stairs that seemed to you that it was her 
room! A  Yes, sir.

Q What room was that! A  Her room!
Q Yes. A  The right rear room.
Q That is, facing the house from the street! 

A Yes, sir.
Q The right rear room! A Yes, sir.
Q Was hers! A Yes, sir.
Q If you were standing on the sidewalk 

facing the house where would the room be! A 
On the right rear.

Q This was not a corner house! A No, sir.
Q What was in that room! A  Well, I 

found a wig in there. There were forty or 
fifty pairs of shoes.

Q Where were they! A In the closet. There 
was a bureau in one corner and a little desk 
alongside of the closet.

Q And the bed! A  And the bed.
Q Was the bed made! A  The bed was; 

just the sheet was turned over.
Q What did you mean by it looked as if it 

had been made after someone slept in it! A I
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Nicholas Jas. Grasso, for D e f ’ t Marshall, Cross.

don’t know. It looked as if someone was ready 
to go to bed and the sheet was just pulled over.

Q Did you, with Mr. Snedeker, examine the 
desk? A We did.

Q You looked through the desk? A Yes.
Q Did you look through it? A He was the 

10 one that looked through it and I was watching 
him.

Q Did you look at the papers as they were 
taken out of the desk? A  I did.

Q Do you know what they were? A No. 
My object—

Q I didn’t ask you that. You didn’t know 
what the papers were? A I looked at the 
papers. I wasn’t interested in anything.

Q Was there anything on the floor? A 
2q  There was no papers on the floor. When we 

entered the room there wasn’t any papers on 
the floor.

Q On the mantelpiece when you entered 
the room? A Some books.

Q Were there any papers there? A I can’t 
say whether there was or not.

Q In the bureau? A There was.
Q Do you know what those papers were? A 

I do not.
30 .

Further cross examination by Mr. Pitney.

Q Did you go in the room to the left rear 
of the house? A I did.

Q What was the condition of that room? A 
It was in order.

Q What was the condition of the bed in 
the room? A The bed was made in that room.

Q What was the furniture in that room? A 
Well, I ’m positive there is a maple bureau in 

40 there.
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Nicholas Jas. Grasso, for D e f t  Marshall, Cross.

Q What else? A I really couldn’t say what 
else; I know there is a maple bureau that Mr. 
Snedeker went through.

Q Was that the only visit you made to the 
Marshall house? A That’s right.

Q You said you gained access by the use 
of a key? A That’s right.

Q Through what door did you gain access? 
A Through the rear door.

Q The door that led by way of a vestibule to 
the kitchen door? A Yes, sir.

Q Was the pane of glass in that door broken 
when you went in? A I really didn’t take no-
tice.

Q When you arrived at the house was there 
any other person there? A There was not.

Q No other person there? A No.
Q No person was there? A No.

By the Court.
Q W on’t you describe to me the condi-

tion of the bureau on top? A In what 
room?

Q Describe what was on it? A In what 
room?

Q In the rear room; in the rear right 
room? A There was a little box on the 
bureau with some beads and a paper here 
and a couple of papers there and maybe a 
stack of letters on the other corner.

Q Anything else? A There was a scarf 
on there, I think.

Q As to the papers, did you see what 
they were? A  I didn’t look them over.

Q But did you see what they were from 
where you looked at them? A  I really 
didn’t take notice to anything that was lay-
ing around that place.
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Edward Nelson, for Defendant Marshall, Direct.

Q Were there any papers on the mantel-
piece? A  No, there were no papers on the 
mantelpiece.

Q Were there any papers on top of the 
desk? A  There were papers on top of the 
desk.

10 Q What condition were they in? A  I
would say they were in order.

Q Before you left were there any papers 
on the floor? A  There were papers all 
over the house.

Q In this room? A There were papers 
on the floor before we left.

Q Were the papers there before you 
came in? A  No, sir.

Q Who put the papers on the floor?
20 A  Mr. Snedeker. Papers dropped out of 

his hand on the floor.
Q You didn’t take the trouble to put 

them back? A That’s right.

EDWARD NELSON, a witness produced in 
behalf of the defendant, Robert Jesse Mar-
shall, being duly sworn, testifies as follows:

Direct examination by Mr. Van Blarcom.

Q You are the Chief of Police of Summit? 
A I am.

Q And for how long have you had that posi-
tion? A Since the first of October, 1934.

Q On the Saturday morning following Miss 
Marshall’s death, did you have occasion to go 
to her house with Mr. Snedeker? A  I did.

Q What time did you go there? A Just 
40 before noon.
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Edward Nelson, for Defendant Marshall, Direct.

Q How did you get in the house ? A By key.
Q What did you do when you got there? A  

I searched around the house to see if I could 
find any notes she had left.

Q What did Mr. Snedeker do? A  He went 
around with me and looked over papers in dif-
ferent rooms.

Q What did you look through? A Through 
all the papers we could find.

Q Did you see a will? A No, sir.

B y the Court.
Q What were you looking for? A  I 

was looking after notes she might have left 
saying why she committed suicide; that’s 
what I was looking for.

Q Did Mr. Snedeker tell you what he 
was looking for? A For wills.

Q Did he tell you that? A Yes.

Q Were there any other papers around the 
rooms on the floor or mantel or other places 
when you got there that morning? A There 
were.

By the Court.
Q Where? A  Strewed around the table 

up in her bedroom.
Q Which one? A The right-hand room 

upstairs is her bedroom, and it was there 
on this floor and on this desk.

Q Did you go with this other officer? A 
No.

Q Did you go before he went or after he 
went? A After him.

Q What time did you go? A  About 
noontime; about eleven o ’clock.

Q That is the time he said he went? A 
I went the day after, on the 15th.
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Edward Nelson, for Defendant Marshall, Cross.

Cross examination by Mr. Kalisch.

Q What day of the week did you go there? 
A On the 15th.

Q What day was that, Saturday? A Satur-
day.

Q That was on Saturday you went there? A 
That’s right.

B y the Court.
Q When was she found? A On Thurs-

day evening.
Q At 10:45? A Yes.

Q You went there Saturday? A  That’s 
right.

B y the Court.
Q When did the officer who was just on 

the witness stand, go, on Friday? A On 
Friday.

Q He went with this other officer, did he 
not—Mr. Snedeker? A I don’t know that.

Q Did he go with you? A He did.
Q On Saturday? A  That’s right.
Q Well, do you know when the other officer 

went, that has just been on the stand? A  I do 
not; I didn’t see him.

Q Are you connected with the police station, 
that is— A I am.

Q And he was connected with it at that time? 
A  He was.

By the Court.
Q You said he went Friday? Now you 

say you don’t know. Isn’t that what you 
said? A He said he went on Friday; I 
don’t know. I went on Saturday.40
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Edward Nelson, for Defendant Marshall, Cross.

Q Did you know he had gone there? A  I 
did not.

Q How did you happen to go there? A Be-
cause the Chief sent me with Mr. Snedeker.

Q Did Mr. Snedeker go to the police station? 
A He did.

Q Were you there at the police station? A 
Not every day.

Q How do you know he was over with Mr. 
Snedeker? A He said he was.

Q And how do you know this man was Mr. 
Snedeker? A He said he was Mr. Snedeker.

Q What did he look like? A He was a tall 
gentleman; a gray-haired gentleman.

Q Were you in court last Monday? A No, 
sir.

Q You didn’t see him on the witness stand? 
A No, I haven’t seen him since that day.

Q A gentleman representing himself as Mr. 
Snedeker called on you on Saturday after the 
death of Miss Marshall? A That’s right.

Q Did he ask you to go with him? A  He 
did.

Q Didn’t the Chief of Police ask you to go? 
A The Chief was talking to him first and called 
me in, and in the course of the conversation— 
Mr. Snedeker and I went to the house.

Q What door did you go in? A We went 
in the rear door.

Q And that led where? A Into a vestibule.
Q And the vestibule led into? A  Kitchen.
Q Was there another door that led from the 

vestibule to the kitchen? A There was.
Q Was that locked? A  No.
Q Now, from there, after you got into the 

kitchen, where did you go? A In different 
rooms in the house.

10

20

3 0

4 0
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Q What was the first room you went into? 
A I don’t recall that.

Q Did you go into the living room? A  We 
went into every room in the house, but the first 
room I went in there, I don’t recall.

Q Where is the stairway? A  In the front 
hall.

Q And where is the stairway in relation to 
where the living room is? A Right opposite.

Q So that you would go to the living room 
before you went upstairs? A Not necessarily. 
You could go into the kitchen and from the 
kitchen from the hall.

Q You don’t know whether you went into the 
living room first? A  I went through the whole 
house in general, but the first I don’t know. I 
answered that before.

Q You went upstairs into this bedroom? A 
I did.

Q And when you got there you say you saw 
certain papers lying on the bureau? A Differ-
ent papers, yes. • %

Q Did you see any on the mantelpiece? A 
I don’t recall that,

Q Did you see any on a desk? A  I did.
Q Did you see any on the floor? A I did.
Q Did you pick them up? A  I picked a few 

up. They were bills and personal letters to Miss 
Marshall from her brother.

Q Did you read the letters? A  I did not.
Q You just saw who the writer of it was? A  

Yes.
Q Do you know how recent those letters 

were? A  They ranged from years back.
Q Did you look into the desk? A I did.
Q What did you find in there? A  Letters 

and bills.
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Q And insurance policies? A  Insurance pol-
icies.

Q Any other papers?

By the Court.
Q Cancelled checks? A Yes.
Q Were there cancelled checks on the 0̂ 

bureau? A They were all around there.
Q You got in by key, in the rear door?

A Yes.
Q Did you notice a pane of glass broken?

A It was boarded up.

Further cross examination by Mr. Pitney.

Q What was your position on the force at 
that time? A Captain.

Q You were promoted in October of this ^0 
year as chief? A That’s right.

Q Were you in the police office on Friday, 
the 14th of that month, the day before you went 
with Mr. Snedeker? A Was I in the office?

Q Yes. A I don’t recall being there.
Q At least you were not there when Officer 

Grasso left to go to the house? A  I don’t re-
call him going there; I didn’t see him.

Q Do you recall who was in charge of the 
office that day? A On Friday? 30

Q Yes. A Chief Murphy.
Q Were you in the office on that Friday at 

that time or at any time when anyone came in 
and asked to go to the house and have an officer 
go with him? A I don’t recall being there.

Q Were any fingerprints taken in that house 
in connection with this death? A None that I 
know of.

Q Well, if there were any taken, your office 
would have a record of it? A They would. 4 0
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Q Have you examined the records in that 
office? A We have no such records.

Q There were no fingerprints taken? A No.

NICHOLAS JAMES GRASSO, being recalled 
by the Court, testifies as follows:

B y the Court.
Q Just describe to me the man you went 

to the house with, the one you understood to 
be Mr. Snedeker? A He is a tall, elderly 
man. He always wore a piccadilly collar; 
he wore one that day.

20
Cross examination by Mr. Pitney.

Q A collar such as this gentleman has on? 
(Referring to Robert Jesse Marshall.) A  That’s 
right.

Q Such as he is wearing? A That’s right.
Q Is that the gentleman you went to the

house with on Friday the 14th? A  No, sir.
Q What makes you so sure? A He doesn’t

„ look like the same man.
3 0 Q But it ’s the same type of collar? A Yes, 

somethink like that, anyway.

ROBERT JESSE MARSHALL, one of the de-
fendants in this cause, being duly sworn in 
his own behalf, testifies as follows:

Direct examination by Mr. Van Blarcom.

Q Where do you live? A I live at 2212 Dit- 
mus avenue, Brooklyn.
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Robert Jesse Marshall,

fer  Defendant Marshall, Cross.

Q You are a brother of Miss Marshall, now 
deceased? A  I am.

Q Which sister died secondly? A Mabel 
died second; Maude died first.

Q Did you know where Mabel lived? A Yes.
Q Where were you living at the time of her 

death? A  167 Park Place, Brooklyn.
Q When did you hear of her death? A  I 

heard of it the day of the funeral, the 18th of 
July.

Q Did you know previous to that that she 
had died? A I didn’t know anything about it.

Q Had you ever seen her will? A Never, 
never.

Q Did you have a key to the house where she 
lived? A Never, never.

Cross examination by Mr. Kalisch.

Q Mr. Marshall, where were you when you 
heard of the death of your sister? A I was 
coming into the vestibule, unlocking my mailbox 
and I took out a telegram and letter announcing 
the death of my sister.

Q Who was the letter from? A  The letter 
was from Mr. Snedeker’s nephews and the tele-
gram was from Miss Snedeker

Q Have you got the letter? A  No, I 
haven’t.

Q Have you got the telegram? A  No, I 
haven’t.

Q Well, when you got this information, what 
did you do? A I went right upstairs to my 
apartment and ’phoned to Snedeker’s office.

Q Whom did you speak to? A  The stenog-
rapher. He was out.

Q What did you say? A I said that I had 
just got in from the Garden City Hotel, Garden

10
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fer  Defendant Marshall, Cross.

City, Long Island, where I was registered and 
had been there for ten days, and had just heard 
of my sister’s death, and that I was prostrated, 
and asked to talk to Snedeker, and the stenog-
rapher said that he was out.

Q Then you hung up the receiver? A  I 
asked when he would be in and then I hung up 
the receiver.

Q Did you call again? A  I did.
Q How long after the first call? A Well, I 

would say it was about, as near as I can recol-
lect, about an hour or a little more than an hour 
after the first call.

Q What was your conversation then and 
with whom? A I tried to get some particulars 
from Mr. Edward Snedeker in regard to my sis-
ter’s death.

Q What did you say? A Very little. He 
was—I didn’t talk with him more than two or 
three minutes on the telephone; about three min-
utes.

Q What time of the day was that? A  That 
was about—well, I would say it was about half-
past three o ’clock, as far as I can recollect.

30 Q And where did you telephone from? A 
From my apartment.

Q Each time? A Each time.
Q Did they tell you when the funeral was 

going to be? A Yes, they said—the stenog-
rapher said that the funeral at the house was at 
eleven A. M., and that the services now was at 
the lot in Greenwood Cemetery and was over. It 
was nearly a quarter of one o ’clock.

Q You knew where the cemetery was where 
^0 she was to be buried? A Most assuredly.

Q Where? A  In Greenwood.
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Q Do you know how far it is from Summit 
to Greenwood Cemetery1? Do you know how 
long it would take ordinarily? A  I suppose 
about an hour from Summit to New York and 
then a hour or an hour and a half to the ceme-
tery.

Q And you spoke with Mr. Snedeker. Did 
you say anything about your not being able to 
attend the funeral? A Yes, I did.

Q Did you tell him why? A  Yes, I did.
Q What did you tell him? A I told him I 

had been out of town and this was the first inti-
mation I had of her death.

Q Did you read the newspapers when you 
were down there? A  Every day; read the 
newspapers every day.

Q Did you look at the death columns at all? 
A No, I did not.

Q What paper did you read? A The Herald 
Tribune.

Q It wasn’t in that paper? A I don’t know; 
I told you I didn’t read the death columns.

Q Now, Mr. Marshall, you say you never had 
a key to the house? A  I never had a key to the 
house, never.

Q Did you visit your sister up at Summit? 
A I did.

Q When was the last time you saw her? A 
The last time I saw her—

Q Before her death? A  The last time I saw 
her, I think, was in the month of May.

Q That is two months before she died? A 
Yes, sir.

Q How frequently did you see her ? A  After 
my sister Maude died I called there altogether 
eight times, after my sister Maude died.

10

20

30

40



114

Robert Jesse Marshall,
fer  Defendant Marshall, Cross.

Further cross examination by Mr. Pitney.

Q You say you had been at Garden City? A 
Registered there on the hotel register.

Q You came back from Garden City to your 
10 apartment in Brooklyn on what day? A On the 

18th, the day of the funeral.
Q What day of the week was that? A  I 

forget what day of the week it was.
Q You are sure it was the 18th? A  I am 

positive it was the 18th.
Q You left Garden City that morning? A 

Yes.
Q What time? A  I took a train about be-

tween eleven and twelve o ’clock.
20 Q You didn’t leave Garden City until after 

eleven A. M.? A  Yes, I left after eleven 
A. M.

Q And how long does it take to come by 
train from Garden City to your apartment in 
Brooklyn? A I can’t say exactly. Garden 
City is 23 miles from Brooklyn.

Q Is that the only trip you ever made to 
Garden City? A No, I have been down to 
Garden City for dozens and dozens of times. 

^0 I have been going there 20 years. .
Q To and from Brooklyn? A Yes.
Q How long do you say it takes to go from 

the station in Garden City to your apartment 
in Brooklyn? A Well, I should think about an 
hour and a quarter, I should think.

Q Where do you get off the train? A Flat- 
bush avenue.

Q How do you get from Flatbush avenue to 
the apartment you were living in? A  The Flat- 

40 bush Avenue Car.
Q Trolley car? A Trolley car.
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Q How long does it take yon in that trolley 
car? A Only about eight or ten minutes.

Q So what time did you arrive in the door 
of the apartment house on this 18th day of 
July? A Well, I would say it was about— 
when I got in there, it was about twenty minutes 
of one o ’clock; about twenty minutes of one.

Q How do you explain your testimony given 
a few minutes ago, that you called the office 
of the Snedekers at a quarter of one? A  Well, 
when I got up in my apartment I had to open 
the windows, unlock them, and let some air 
in. It was summer time and I had to do one or 
two little things, and after I got up there I had 
to leave the telegram and read the letters.

Q Opening the windows and doing the one 
or two little things and reading this telegram 
and this letter took how long? A Three or 
four minutes.

Q Then what did you do? A I immedi-
ately ’phoned the Snedeker office.

Q What time was that ? A It was then 
about a quarter to one.

Q So you did call up at a quarter of one? A 
I would say it was about a quarter of one.

Q You called from your apartment after you 
returned? A Yes, sir.

Q How do you explain then, your testimony, 
that you got back at twenty minutes after one 
to your apartment? A I didn’t say that.

Mr. Van Blarcom: That is objected to;
I don’t think he said that.

Q Isn’t it your present memory that you 
testified a few moments ago that you got to the 
door of the apartment house from Garden City,
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at twenty minutes after one? A No, I didn’t 
say that.

The Court: Twenty minutes of one.

A Twenty minutes of one I said.
Q Don’t you recall the stenographer telling 

you that at that moment the funeral was about 
leaving Summit to go to Greenwood? A No, 
she never said it.

Q You don’t recall that? A  No, she never 
said it.

Q Don’t you recall that she said to you that 
if you left your apartment promptly, you would 
arrive at the cemetery in time? A No, I don’t 
recall.

20 Q Don’t you recall you said you were afraid 
you couldn’t get to the funeral because you 
needed some clean linen? A No, I never said 
it.

Q No such conversation took place? A  No, 
no such conversation took place.

Q When did you first speak to the elder Mr. 
Snedeker after your sister’s death? A I told 
you that a minute ago. Well, it was about an 
hour and a half, I think, as far as I can recollect, 

30 after I talked with the stenographer.
Q On the same day? A On the same day.
Q Did you call him, or did he call you? A 

I called him.
Q Where did you get him, at the office? A  

At his office; he had returned.
Q Did you make a second call to him that 

day? A No, I think not, as far as I can recol-
lect I didn’t call him up again, as far as I can 
remember; I don’t think I did.

Q Is it a fact that after you hung up you 
immediately called him back and asked him cer-

40
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tain questions? A  I don’t recollect doing it; 
if I did I don’t remember.

B y the Court.
Q What day of the week was it? A  It 

was the 18th day of July; I don’t remem-
ber the day.

Q So you think you only made one call? A 
That is all I can recollect, calling him up once.

Q How long did that conversation last? A 
I would say about three minutes.

Q What, if anything, did you say to him 
with respect to your sister Mabel’s will? A 
I never mentioned the subject to him; never 
mentioned it.

Q Don’t you recall saying to him, or asking 
him this question in substance, “ What hap-
pens if there is no will?”  A No, I don’t recol-
lect it; no, I don’t.

Q Weren’t you interested in whether there 
was a will or not? A Yes, I was.

Q And that vitally affected you, didn’t it? 
A Naturally, her only brother; no sisters, 
naturally.

Q And you had been familiar with Maude’s 
will, had you not? A Certainly.

Q And under that will you had taken a 
legacy of $10,000? A Yes.

Q You knew they had made like wills? A I 
didn’t know that until after my sister was dead.

Q I am speaking now as of your conversa-
tion? A With Snedeker?

Q With Snedeker? A Yes. No, I didn’t 
when I talked with Snedeker on the ’phone; I 
didn’t know anything about Mabel’s will at all, 
not a thing; she never showed it to me and she 
never read it to me.
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Q I am asking you at the time of your tele-
phone call, when you called up Snedeker on the 
day of the 18th, whether you didn’t know that 
your two sisters had made mutual wills? A  
I did not.

10 Q When did you learn that and from whom?

Mr. Van Blarcom: That is objected to. 
There is no evidence that they made mutual 
wills.

The Court: Objection overruled.

A  I learned it after my sister Mabel was dead 
about in respect to the wills, and let me see 
who told me: as I remember it was my lawyer, 

2Q Mr. Walter Avery.
Q How long after this conversation with 

Mr. Snedeker on the telephone was it that you 
saw Mr. Avery? A The next day. I saw Mr. 
Avery the next day.

Q The 19th? A The 19th, I called at the 
office.

Q And when you went to his office, do you 
mean it to be your testimony in this court that 
you didn’t know that the sisters had made like 

3Q wills? A I do; that is what I mean.
Q Don’t you recall having had a previous 

conversation with Miss White on the subject? A 
I do not.

40
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ERNEST P. PATTEN, a witness produced in
behalf of the complainants, being duly sworn,
testifies as follows:

Direct examination by Mr. Kalisch.

Q Mr. Patten, where do you live? A  Sum-
mit, New Jersey.

Q You are connected with the Summit Trust 
Company? A As trust officer.

Q How long have you had that position? A 
Sixteen years.

Q Did you know both of the Misses Mar-
shall in their life time? A I did not.

Q Neither one of them? A  No.
Q Did Mabel have a safe deposit box at the 

Summit Trust Company? A She did.
Q Do you remember when she died? A The 

13th of July.
Q What year? A 1933.
Q After that, did you meet a lawyer from 

Brooklyn named Snedeker? A I met Mr. Sne- 
deker in the bank twice.

Q What time? A Saturday morning was 
the last time, and to the best of my recollection 
it was on a Friday, the day before.

By the Court.
Q What do you mean? When did you 

first meet him? A On Friday.
Q And then you met him Saturday again? 

A Saturday morning.

Q The same man? A Yes, sir.
Q And at that time did you open the safe 

deposit box? A No, the treasurer went out to 
the vault and opened it. He has the record 
here.
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Q You don’t know what was in it? A No.
Q Did Mr. Williams come in while the box 

was open? A  Mr. Williams was present when 
the box was opened.

Cross examination by Mr. Pitney.
10

Q You were not present? A No.
Q How do you know Mr. Williams was? A  

Because we were later appointed administrator, 
and it was my duty to check up the box.

Q How do you know Mr. Williams was pres-
ent? A The record of the box showed it.

By the Court.
Q Did you check it afterwards? A  

20 Y e s ‘

Q What did you find? A The record 
of the people that went into the bank in 
the box.

Q You said you were appointed trustee 
afterward? A Yes, sir.

Q And it was at that time your duty 
to check up the contents of the box? A 
It was my duty to check up the contents of 
the box, and naturally I wanted to find 

2q out who had been in there beside the owner.

Further cross examination by Mr. Van Blarcom.

Q What was in the box at that time? A It 
is all listed in the inventory.

Q What was there generally? A Some 
bonds and mortgages and mortgage participa-
tion certificates and some jewelry.

Q No will? A No will.

40
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B y the Court.
Q Things that were found in the box 

are listed in the inventory as having been 
found in the box? A Yes, sir.

Q Have you the inventory here? A  I have 
a copy.

By the Court.
Q Is there a list of the things that were 

found in the box? A I have a copy of the 
inventory.

Q Have you a copy of the contents of the box? 
A The list here doesn’t—

By the Court.
Q I want to know whether the things 

found in the box and listed in the inventory, 
are listed as having been found in the box? 
A No, they are specifically specified as 
found in the box.

Q Did you find a will in the box? A 
No will, no, sir.

Re-direct examiantion by Mr. Kalisch.

Q Have you got a record of the persons 
that visited that box or visited the safe deposit 
vault? A Yes, I have.

Q Have you got it there? A (Witness pro-
duces paper.)

Mr. Van Blarcom: If this involves trans-
actions with the decedent, I want to ob-
ject to it. I understand they have a record 
of when she was there. I don’t want it said 
we have opened the door by not objecting 
to it; that is, to the examination of the two 
complainants.
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The Court: What are you objecting to 
now?

Mr. Van Blarcom: If I don’t object I am 
afraid it will open the door to permit testi-
mony of the complainant to be competent. 

The Court: The objection is overruled.
10

Q Have you got such a list? A  I haven’t 
the list here, but it is in the room here with one 
of our other men of the bank.

B y the Court.
Q Have you a list of the articles that 

you, as trust officer, found in the bank? A 
No, I haven’t.

Q Where is that list? A The deputy 
20 comptroller has that.

Q Is he here? A  No.

Q Was anything taken from the box at the 
time you looked at it?

The Court: Do you mean when he took 
hold as executor?

Q When you went in there after you were 
appointed? A I went in ther^ after we were 

30 appointed.

HANNA M. MAYHEW, a witness produced in 
behalf of the defendant, Robert Jesse Mar-
shall, being duly sworn, testifies as follows:

Direct examination by Mr. Van Blarcom.

Q Miss Mayhew, were you employed in Mr. 
40 Williams’ office? A  Yes, sir.
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Q Where do you live, in Summit? A In 
Maplewood.

Q Were you acquainted with Mabel Mar-
shall? A Yes.

Q Was she the executrix of her sister’s es-
tate? A She was the executor.

Q During the settlement of the estate did you 
have conversations with her on occasions? A 
Yes.

Q Did she ever speak of her will? A  Yes.
Q What did she say concerning it? A She 

wanted to change her will.
Q What did she say? A  She said she 

didn’t want that will to take effect.
Q Did she ask how the property would go 

if she left no will? A  She asked me what 
would happen if she died without a will.

Q What did you tell her? A  I told her all 
her property would go to her brother, as he was 
her only heir.

Cross examination by Mr. Kalisch.

Q Miss Mayhew, did you say you were in 
the office of Mr. Williams? A Yes.

Q Are you employed by the trust company? 
A No, by Mr. Williams.

Q And Mr. Williams, is he the lawyer for 
the Trust Company? A Yes.

B y the Court.
Q You were employed in his law office?

A Yes.

Q How many times did Miss Marshall call 
at the office concerning the changes of her will, 
as you have stated? A That is rather hard 
to say. She didn’t call there concerning the
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changing of her will; she called there in con-
nection with her administration of her sister’s 
estate, and it was during the course of that time 
that she spoke about the changing of her will.

Q Can you fix a time when she made that 
statement about the changing of her will? A I

10 think it was in the late spring of 1932; it was 
near the end of the settlement of the estate; we 
were about through and it was during that time.

Q And that was a little over a year before 
she died? A  Yes.

Q Well, did she bring her will with her 
when she came? A No, we never saw her will.

Q When she talked to you or Mr. Williams 
about changing her will, did she bring the will 
to him? A No.

20
The Court: She didn’t say anything about 

Mr. Williams.

Q When she had the conversation with you, 
did she afterwards see Mr. Williams, if you 
know? Do you know whether she did, about 
changing her will? A I think it was before 
that that she spoke to Mr. Williams about chang-
ing her will.

3Q Q Were you present? A I am not quite sure, 
I think—I am quite sure I was there present 
when she saw Mr. Williams, but I ’m not quite 
sure whether I was there after that.

Q Were you present on any occasion when 
she talked to Mr. Williams when she spoke about 
changing her will ? A  I think not.

By the Court.
Q How did she come to speak to you 

about it? A She spoke to me about a great 
many things in connection with the estate,40
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and she said she wanted to change her will 
and I tried to advise her to change it right 
then and there and not to wait or put it off, 
and she said she wanted to wait until her 
sister’s estate was entirely finished. She 
said what would happen if she died without 
a will. I said it would go to her brother. I 10 
told her it was better if she died without a 
will than to die with the will as it stood. I 
told her that.

Q You said she said she wanted to wait until 
after the estate was settled? A  Yes.

Q I understood you to say a moment ago that 
this conversation took place at the time that the 
estate of Maud Marshall was settled? A  It 
wasn’t entirely settled. We were just finishing 
up some odds and ends. 20

Q You never spoke to her after that con-
cerning the changing of her will? A I did not.

Q That is true? A  Yes.
Q Do you know Mr. Marshall, her brother?

A Yes.
Q Did you know him at that time? A No, I 

had never seen him at that time.
Q Had he ever been in the office, to your 

knowledge ? A  No.

Further cross examination by Mr. Pitney.

Q Did you tell us the entire conversation with 
Miss Mabel on that occasion? A  As far as I 
can recall.

Q She just simply said she wanted to make 
some change in her will? A Yes, sir.

Q That was it? A Yes.
Q Didn’t she tell you what the change was?

A  No. 40
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Q What it was about? A No.
Q And you advised her to make a will then 

and there? A Yes.
Q And she asked you what would happen if 

she had no will? A Yes.
Q And you then advised her that the brother 

10 would take all? A Yes.
Q Have you been admitted to the Bar? A  

No.
Q You didn’t know anything about the exist-

ence of like wills of the two sisters, did you? A  
She had told me her will was like her sister’s.

Q Upon what did you base your advice that 
she would be better off to die without a will? A 
She didn’t want that will to take effect; she 
wanted to make changes in it.

20 Q But she didn’t specify what? A  She never 
told me what changes she wanted to make.

Q Didn’t tell you that? A  No.
Q So you took it upon yourself, without know-

ing what changes she wanted to make, to advise 
her that it would be better to die without a will? 
A Inasmuch as she wanted changes made in 
that will.

Q You reach that conclusion and gave her 
that advice, did you? A I did.

30

W ALTER AVERY, a witness produced in be-
half of the defendant Robert J. Marshall, being 
duly sworn, testifies as follows:

Direct examination by Mr. Van Blarcom.

Q You are an attorney and counselor-at-law 
of the State o f New York? A I am.

4.0 Q Practicing where? A In Brooklyn.
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Q How long have you been admitted? A  
Nineteen years.

Q Is Mr. Marshall a client of yours? A  Yes.
Q Did you know his sisters? A  I met his 

sister Mabel twice; I never knew Maude.
Q Where did you meet her? A It was at 

her house in Summit.
Q Where did she live? A On Maple avenue.
Q Maple avenue? A Or Maple street.
Q Summit, N. J.? A Yes, sir.
Q Did you have a talk with her? A Yes, 

both times, and I met her both times at her house 
in Summit.

Q On either occasion did she mention her 
will?

Mr. Kalisch: Objected to. When was 
this?

Q When were the conversations? A  I talked 
with her one time sometime in the middle of 
August, 1932, and then I went there again the 
latter part of December a few days before Christ-
mas, in the year 1932.

Q On the first occasion what was said, if any-
thing, about her will? A Nothing at all.

Mr. Pitney: I think he should point out 
whether he was representing Mabel at that 
time. We should know that.

A  I was not.
Q Did you ever represent her? A  No.
Q Nothing was said about a will on the first 

occasion? A  No.
Q And on the second occasion? A There 

was,

10

20

30

40



128
Walter Avery, for Defendant Marshall, Cross.

Q What was said then? A  The conversa-
tion took place between Miss Mabel and her 
brother. Her brother asked her whether she 
wouldn’t give him a key to the door. It was on 
a chair that belonged to her grandfather. He 
had the chain and he wanted the key. She re- 

10 plied she didn’t care to give him the key at that 
time, but she said he would have it eventually, 
anyhow. Then he had asked her whether she 
had made a new will since the death of Maude. 
She said no, she had destroyed her old will but 
she had not yet made a new one. That was the 
conversation.

By the Court.
Q What was Mr. Marshall’s occupation 

2 at that time? A He has no occupation at
all. He has not had in many years. He has 
been living off the income of a trust created 
by his mother’s will.

Cross examination by Mr. Kalisch.

Q Was that the entire conversation? A Oh, 
no.

Q That is all that was said about the will? 
A Yes, sir.

Q Where did that take place? A  That took 
place in the living room of Miss Marshall’s house 
on Maple street, Summit.

Q Did you go out with Mr. Marshall to Miss 
Marshall’s house? A I did; I took him out in 
my car.

Q Did he invite you to go out, or how did 
that happen? A  We went out there to discuss 
with Miss Marshall two things, one being her 
resignation as trustee under the trust under her 

40 mother’s will. He thought it was advisable, be-
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Walter A very , for Defendant Marshall, Cross.

cause she was in feeble health. Another matter 
was the question of her joining as a party plain-
tiff in an action to clear the title to a piece of 
property on 58th street.

Q Where? A Which they owned jointly.
Q What time of day was it that you got 

there? A  We got there in the afternoon.
Q And who did the talking, Mr. Marshall or 

his sister? A The talk was between Miss Mar-
shall and myself. We discussed these two prop-
ositions.

Q Was there any mention made by Miss 
Marshall of her will? A No mention of her 
will whatsoever.

Q Didn’t she say—you said a moment ago 
that she said she was going to revoke her will, «.q 
A No, she didn’t say that at all. She said she 
had destroyed her old will and she hadn’t yet 
made a new one. That was exactly the language.

Q How did she come to say that? A To Mr. 
Marshall in reply to his question.

Q What question? A He asked her if she 
had made a new will since Miss Maude Marshall 
died. She said she had destroyed her old one 
but had not made a new one.

Further cross examination by Mr. Pitney.

Q Do you know this gentleman, Mr. Kessler?
A  Yes.

Q And after this suit was started you had a 
conversation with him? A I did.

Q You didn’t tell Mr. Kessler that you had 
had this conversation in which Miss Mabel had 
told you she had destroyed her will? A  I cer-
tainly did. 40
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Walter A very, for Defendant Marshall, Cross.

Q What trust fund did you refer to as the 
trust fund from the income of which he was liv-
ing? A Mr. Marshall’s mother left a will in 
which she devised three specific pieces of prop-
erty in Brooklyn to her two daughters as trus-
tees, the income to be paid to Mr. Marshall. It 

10 was paid by them during their lifetime.
Q That trust was more of an understanding 

between the family than any written instruments 
Is that correct? A  No, not at all. It is a will 
probated in Kings County.

Q The will of the mother, and it was to 
Maude and Mabel? A That’s right, that’s right.

Q Were some other properties that the sis-
ters had received—there were some other prop-
erties they had received from their mother by 

^  d&ed? A Not that I know of.
Q How about the Greenwich street property 

in New York? A I believe that came to them 
by virtue of their father’s will. I don’t think 
they got any property by virtue of any deed, 
unless it was in Florida.

Q And you are speaking from assumption 
rather than an examination of the records? A 
No, I examined the records, then discussed the 

30 matter with Mr. Marshall, and my impression is 
that one property they had got they got by way 
of deed; that was some lots in Florida. Other 
than that they got by inheritance, I think.

By the Court.
Q You told Mr. Kessler? A I told him 

all about this, yes.
Q All about what? A  The conversation 

that Mr. Marshall had with Miss Mabel, that 
I overheard.

4 0
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Corra N. Williams, for D e f’ t Marshall, Direct.

Q But you have no personal knowledge as 
to the title of 21 Greenwich street? A I haven’t 
examined the title-̂ —

Q Then you have no personal knowledge ? A 
No, I have no personal knowledge. 1

Mr. Van Blarcom: We rest with the ex-
ception of one witness, and that is the clerk 
at the Garden City Hotel.

The Court: Didn’t you have some witness 
or witnesses who were present at the open-
ing of the safe deposit box?

Mr. Van Blarcom: It was inspected twice. 
On one occasion Mr. English was there with 
Mr. Williams and, I think, Mr. Snedeker— 
Mr. Snedeker, Mr. Williams and Mr. Eng-
lish.

CORRA N. WILLIAMS, a witness produced in 
behalf of the defendant Robert J. Marshall, 
being duly sworn, testifies as follows:

Direct examwiation by Mr. Van Blarcom.

Q You are a practicing lawyer in Summit? 
A I am.

Q You remember the time of Miss Marshall’s 
death, do you not? A  I knew of it, yes.

Q After that did you meet a lawyer named 
Snedeker from Brooklyn? A I did.

Q How long after her death did you meet 
him? A I think it was the same day of her 
funeral. I am quite sure of that, that day or the 
day after.
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Corra N. Williams, for D e f t  Marshall, Cross.

The Court: What was done at the bank ?

Q Did you go down to the vault with him? A 
Yes, they called me up from the bank.

Q Was the safe deposit box opened? A  Yes. 
Q Who was there at that time? A  I was 

there, Mr. Snedeker and, I think somebody else. 
I have forgotten that.

Q Was there a will in the box? A There 
was not.

Q What was there? A There were some 
securities there.

By the Court.
Q What did you open the box for? A  

He said he wanted to find a will.
20 Q Did he look for a will among the

papers? A Yes.
Q There was none there? A No.

Cross examination by Mr. Kalisch.

Q You spoke with Mr. Avery about it before 
you opened the box? A Mr. Avery?

Q Was Mr. Avery there? A No, I didn’t 
know Mr. Avery until several days afterwards. 

30 Q You went there with Mr. Snedeker and 
someone else? A  Yes.

Q You don’t know who the other party was? 
A It was somebody from the bank there.

Q You are an officer of the bank? A  I am a 
director and counsel.

Q For the Summit Trust Company? A  Yes. 
Q And your object, of course, was to see 

whether there was a will? A Well, Mr. Sned-
eker said he wanted to find a will. I didn’t know
whether there was a will or not.40
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Corra N. Williams, for D e f ’t Marshall, Cross. 

B y the Court.
Q That is what you went for? A  That 

is what I went for, yes. He said he thought 
there was a will, and we looked in the box 
and didn’t find any will.

Q Did Miss Mayhew—she was employed by 
you, was she not? A Yes.

Q And did she ever discuss with you the will 
of Miss Mabel Marshall? A No, sir.

Mr. Van Blarcom: That is objected to as 
not binding, immaterial and not cross exam-
ination.

Mr. Kalisch: He testified he went to look 
for a will. Miss Mayhew said she was in-
formed by Miss Marshall that the will had 
been destroyed.

Mr. Van Blarcom: No, she didn’t.
Mr. Kalisch: Well, she said she told her 

that she was going to change her will. Prob-
ably that is true.

Further cross examination by Mr. Pitney.

Q You are counsel of record in this case, not 
alone for the Trust Company, but also for Mr. 
Marshall, are you not? A Yes, sir.

The Court: Let it go on the record that 
the Court called the witness.

Q You are also a director of the Trust Com-
pany? A  Yes, sir.

Q How long have you been such? A  Oh, ten 
years; I think I have, approximately.

Q Did Miss Marshall mention to you one 
thought of changing her will, as she is said to
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Corra N. Williams, for D e f ’t Marshall, Cross.

have done to your secretary? Just yes or no.
A No, no.

Mr. Van Blarcom: We rest.
Mr. Pitney: We have one witness whom 

we may have to ask the Court a further day 
10 for. There are some things that are new.

The Court: Such as what?
Mr. Pitney: The time and circumstances 

under which Mr. Marshall learned of the 
death of his sister. We have a witness, for 
instance, who said he arrived at the apart-
ment house at 10:30 that morning, so I am 
informed.

The Court: It is too late. That is part 
of vour main case.

20
Mr. Pitney: It has also been testified to 

today that Mr. Snedeker, Sr., made two 
visits to the house, one with Officer Grasso—

The Court: I don’t think that makes much 
difference.

Mr. Pitney : I think it makes a difference 
who was there on Friday. And there are 
certain other features, and the discovery of 
the time of the funeral, that I would like to 

30 go into.
The Court: If there are any more wit-

nesses, put them on.

40
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Edwin Kessler, for Defendant
Brooklyn Bureau of Charities, Direct.

EDWIN KESSLER, a witness produced in be-
half of the defendant Brooklyn Bureau of 
Charities and others, being duly sworn, testi-
fies in rebuttal as follows:

Direct examination by Mr. Pitney.

Q Are you a member of the Bar of the State 
of New York? A I am.

Q For how long? A About ten years.
Q Where do you practice? A In the City of 

New York.
Q In the Borough of Manhattan? A In the 

Borough of Manhattan.
Q Do you know Mr. Avery, a New York 

lawyer, who testified here a short time ago? A 
I do. Mr. Avery came to my office—

B y the Court.
Q Do you know him? A I do.

Q When did you first meet Mr. Avery? A 
Mr. Avery came to my office early in 1934.

Q In connection with this Marshall case? A 
In connection with the action I had instituted 
in New York in the Marshall case.

B y the Court.
Q Answer Mr. Pitney. In connection 

with this case? A Not in the New Jersey 
case.

Q You had started some action in New York 
before Mr. Avery came? A  Yes.

Q What action was that, so we will know 
what it was about?

Mr. Van Blarcom: That is objected to.
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Edwin Kessler, for Defendant
Brooklyn Bureau o f Charities, Direct.

A I started an action to impress a trust on real 
estate situated in New York, on the theory that 
there was or had been a will which was lost or 
an agreement which was binding.

Q Mr. Avery represented whom in connec- 
10 tion with that action? A He told me he rep-

resented Mr. Marshall.
Q He came to your office about when in con-

nection with this matter? A I should say about 
March.

Q Was that the only conversation you had 
in your office with him? A The only one.

Q Tell us what that conversation was?

Mr. Van Blarcom: Objected to.
The Court: Objection sustained.

Q I ask you whether Mr. Avery told you, as 
he has testified here this morning that he told 
you—

The Court: You may leave out “ as he 
testified here this morning.”

3o Q I will ask you whether or not you can 
recall that, in substance, Mr. Avery told you 
of a conversation he had had with Miss Marshall, 
Miss Mabel, in which Miss Mabel had told him 
she had destroyed her will and had not yet made 
a new one, a new will? A He did not.

By the Court.
Q Or anything of that kind? A No.

Q Did you have a conversation with the last 
witness, Mr. Williams, on the subject of Miss 
Mabel’s will?
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Edwin Kessler, for Defendant Brooklyn
Bureau of Charities, Cross—Re-direct.

Mr. Van Blarcom: That is objected to as 
irrelevant, immaterial and hearsay.

A I did.
Q Did he tell you whether or not he knew of 

the existence or non-existence of a will of Miss 
Marshall?

Mr. Van Blarcom: Objected to.
The Court: Objection sustained.

Q What, if anything, did he say upon the 
subject of any will of Miss Mabel?

Mr. Van Blarcom: Objected to.
The Court: Objection sustained.

Cross examination by Mr. Van Blarcom.

Q When was it Mr. Avery came to see you? 
A I believe it was in March, 1934.

Q And was it at your office that he said this 
to you about Miss Marshall tearing up her will 
and destroying it or was it— A He never said 
that to me. He never intimated to me that it was 
to be destroyed or torn up.

Q Did he ask you? A No.
Q Just a minute. Did he ask you over the 

telephone? A No, he called up to make an ap-
pointment when he could see me in my office.

Re-direct examination by Mr. Pitney.

Q At any time did Mr. Avery, whether on the 
telephone or at your office, or any other place, 
make any statement to you that Miss Mabel’s 
will had been destroyed? A No.
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Laura Gorman, for Defendant Marshall, Direct.

Q What did Mr. Avery say to you on the 
subject of the existence or non-existence of a 
will, if you know?

Mr. Van Blarcom: Objected to.

10 Q What did he say on that subject? A He 
said that he had accompanied Mr. Snedeker to 
the Pioneer Warehouse, where a search was 
made for the will, and on the occasion that he 
mentioned, in December, 1932, when he visited 
Miss Marshall, he said that he had not par-
ticipated in the conversation at all.

Mr. Pitney: I would like to advise your 
Honor what we want to do, in twenty-four 
hours.

20
The Court: I will continue the matter to 

the seventh of January.
Mr. Van Blarcom: * We have a witness 

from Garden City who will be here at two 
o ’clock.

Recess until 2 o ’clock.

30 A f te r  Re c e s s .

LAURA GORMAN, a witness produced in be-
half of the defendant Robert Jesse Marshall, 
being duly sworn, testifies as follows:

Direct examination by Mr. Van Blarcom.

Q Where do you live, Miss Gorman? A  57 
Laurel avenue, Floral Park.

Q Did you work at the Garden City Hotel, 
40 Garden City, Long Island? A  Yes.
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Làura Gorman, for Defendant Marshall, Direct.

Q When were you employed there? A From 
October 31, 1929 to October 31, 1934.

Q What were your duties? A  I was the 
auditor of the hotel.

Q Did you know Mr. Marshall? A I knew 
him, as an employee of the hotel.

Q Did he stay there one time? A  Yes, sir.
Q When? A He stayed there various times.
Q Do you know whether he was there in July, 

1933? A Yes, I have the records.
Q Will you produce them, please? What is 

the record? A  I have his registration card 
when he came in.

Q Did you keep that? A Yes, we keep those 
in our office.

Q Did you keep it or some other person?
A No. They were under my personal super- 
vision.

Q Does it indicate when he came to the hotel 
and when he went out? In July, 1933? A In 
July, 1933?

Q Yes. A  The registration card will show 
when he came in and his bills which I got will 
indicate when he went out.

Mr. Kalisch: I object to this. It is only 
telling us what is in the record. 80

The Court: Is there any dispute that he 
lived at the hotel? Is it a question in the 
case?

Mr. Kalisch: When he went and when he 
left.

The Court: Is that a question in the 
case?

Mr. Kalisch: Yes.
The Court: Go on. 4 0
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Laura Gorman, for Defendant Marshall, Direct.

Q What do the bills show as to when he left?

Mr. Kalisch: Objected to.
The Court: Objection overruled.

By the Court.
10 Q Were there any charges against him

for services rendered at the hotel, on your 
books? A Not now.

Q Did you have any in July, 1933? A Yes, 
but he paid the bill when he left.

Q Are these the bills which he paid? A That 
is correct.

Q Were they kept by you? A Yes.

Mr. Van Blarcom: I offer them in evi- 
20 dence.

By Mr. Kalisch.
Q From where did you get this informa-

tion that you have on these bills? A We 
started to keep the bills the day he come into 
the hotel.

Q You say you made up this bill? A 
That is correct.

Q Where did you get the information 
that appears on this bill in order to make up 
the bill? A  From his meals and various 
charges he had. His room rent is on there.

Mr. Van Blarcom: These numbers are 
187 and 262 of the Garden City Hotel.

Said bills Nos. 187 and 262 are marked 
Exhibits C. 5 and C. 6 respectively.

Q Look at these two bills, will you please, 
and state what was the last date that Mr. Mar-
shall was at the Garden City Hotel? A It40
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Laura Gorman, for Defendant Marshall, Cross.

would appear he checked out after breakfast on 
the eighteenth of July, because there is only a 
breakfast charge on the bill.

Q You say this other slip No. 7955, is his 
registration card? A  That’s right.

Q That has got his signature on it? A Yes.
Q Do you know his signature? A Only from 

seeing it on various vouchers around the hotel.
I would assume it was his signature. I didn’t 
see him sign it.

Mr. Van Blarcom: I offer it in evidence.
Said registration card is marked Exhibit

C. 7.

Q From looking at this registration card, 
when did he come to the hotel? A On the eighth 2<) 
of July.

B y the Court.
Q How long did he stay? A Until 

the eighteenth of July.

Cross examination by Mr. Kalisch.

Q That shows he had breakfast on the morn-
ing of the eighteenth? A Yes, sir.

Q And he checked out after breakfast? A 
I presume so. He may have paid cash for his 
luncheon, but it wasn’t charged to him.

Q What was the plan that he was living on, 
the European or the American plan? A The 
European plan.

Q That means that he paid for all his meals, 
didn’t it? A Yes, but if he had checked out 
after breakfast on the eighteenth and had closed 
his account, then he would have gone in and paid 40
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Edwin L. Snedeker (Recalled), Direct.

for his luncheon like any outside guest would 
do.

Q But your record only shows he had break-
fast? A That is correct.

Q Are there any special hours they have 
breakfast? A No.

B y the Court.
Q Until the luncheon hour comes on? A 

Yes, sir.
D e f e n d a n t s  R e s t .

Mr. Pitney: May we have an adjourn-
ment until the seventh, as your Honor sug-
gested?

The Court: Yes.
Adjourned to January 7th, 1935, at the 

same place.

FOURTH DAY.

Testimony taken in the above entitled cause, 
at the Union County Court House, Elizabeth, 
New Jersey, on Monday, the seventh day of 

30 January, 1935, at 10:30 A. M.
Before Hon. John H. Backes, Vice-Chancellor.

Appearances as heretofore noted.

EDWIN L. SNEDEKER, being recalled, testi-
fies as follows:

Direct examination by Mr. Pitney.

Q Mr. Snedeker, when you were on the wit- 
40 ness stand here a week or two ago you were un-
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Edwin L. Snedeker (Recalled), Direct.

certain whether the visits you made to Summit 
to the home of the sisters after the death of the 
second sister, was on Friday the fourteenth or 
on Saturday the fifteenth, but you testified that 
you thought it was on Saturday. Have you made 
an effort to refresh your memory since that 
time from any written notes or memoranda you 
may have had? A Yes, sir; from this book 
(producing book).

Q What do you find to refresh your memory 
as to which day it was that you were there, 
Saturday or Friday? A Saturday the fifteenth.

Q It was testified two weeks ago by Mr. 
Grasso, a member of the Summit Police Force, 
that he went into the house on Friday the 
fourteenth with you. Is that so? A No, sir. I 
went there but once. It is not true.

(Mr. Grasso stands up.)

Q This is the officer who testified he went 
to the house with you on Friday?

The Court: I think he said he went.with 
somebody whom he understood to be Mr. 
Grasso. I think that was the testimony.

A I couldn’t identify that gentleman, but I 
think that is the man with whom I went.

Q This is the officer who said he went with 
you on the fourteenth? A I wouldn’t swear to 
that. I think that is the man I went with once.

Q On what day? A Saturday.
Q Do you know Chief Nelson? A I might 

be able to identify him.
Q Do you know him? A I don’t know him.
Q Where did you meet him? A At the Sum-

mit Police Station.
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Edivin L. Snedeker (Recalled), Cross.

Q On what occasion? A The day I went to 
the house with the officer.

Q Did you go to the Police Station first? A 
Yes, sir.

Q And it was there that you saw Captain 
Nelson? A Correct.

Q Subsequent to that Saturday, the fifteenth, 
did you make another effort, or did you make 
an effort to return a second time to the house 
to make a further search for the will? A  I 
did.

Q Fix that time? A  It was after the 
funeral, and the funeral was on Tuesday. I 
asked Captain Nelson if I might again enter the 
house, for I was not sure whether there was a 
garret, and if there was I hadn’t looked in it, 

20 and ^  said, “ No, Mr. Williams has forbidden 
entrance in the house by anybody—

Q So that you were unable to make a further 
search ? A  Correct.

Q On or after the death of the second sister, 
Mabel, on the thirteenth, did you ever go to the 
house other than that one time, the fifteenth? A 
Never.

Q Were you there for the funeral? A  The 
funeral wasn’t there; it was in Brewster’s 

20 undertaking establishment.
Q On that day did you go back to the house? 

A I did not.

Cross examination by Mr. Van Blarcom.

Q When did you first go there, Mr. Snedeker? 
A Saturday. In this connection, I had been 
there a year or more before.

Q I mean after the lady’s death? A Satur-
day.40
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Edwin L. Snedeker (Recalled), Cross.

Q What time did you go there? A In the 
afternoon.

Q Who was with you, an officer? A An 
officer detailed by Captain Nelson.

Q This man Grasso? A I don’t know his 
name, but I said I thought it was this gentle-
man.

Q You think this is the same one? A I 
think so.

Q How long were you there? A Not over 
an hour.

Q And that was the time you made this 
thorough search? A Exactly.

Q Did you go to the safe deposit box with 
somebody? A No, sir.

Q When did you go back to look— A That 
was Tuesday.

Q Did you go to the Trust Company on that 
Saturday? A  No, sir.

Q You were there only once? A It was 
late in the afternoon.

Q But you were there twice, were you not ? 
A I was in Summit twice, the day I went on 
Saturday and the following Tuesday.

Q You made a call at the bank? A On 
Tuesday.

Q On Saturday too? A  No.
Q You said it was too late to go? A It was 

too late; therefore I didn’t go. I don’t think it 
was in my mind, because of that fact. One thing 
I am positive of, and that is that following the 
death of Mabel Marshall I went into that home 
but once, and then I was accompanied by an 
officer detailed by Captain Nelson; but once.

Mr. Kalisch: I offer the testimony of the 
two complainants. In view of the fact that
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Discussion.

your Honor has sustained the objection to 
that testimony by reason of its being in 
violation of Section 4 of the Evidence Act, 
which we think it is not. Furthermore, we 
think it would be competent under Section 
6 of the Evidence Act, which provides that 

10 the complainant or petitioner in any action 
or proceeding of an equitable nature in any 
court, shall be a competent witness to dis-
prove so much of the defendant’s answer as 
may be responsive to the allegations in the 
bill of complaint or petition. And that the 
answer of the defendant was a denial of the 
allegations in the bill, so far as the Summit 
Trust Company was concerned, and so far 
as Mr. Marshall, the other defendant, was 

20 concerned. It was a denial and also an al-
legation of the fact that he was the sole 
heir, and she left no will and died intestate. 
I say those two facts stated in the answer 
are in response to allegations in the bill, a 
denial, as well as setting up new matter. 
And on that basis we say—

The Court: Section 6 was to enable the 
complainant who had theretofore been dis-
qualified, to testify in a limited capacity. 

30 That does not enable the complainant to 
testify where he is disqualified under the 
Fourth Section. That is my notion of the 
matter now.

Mr. Pitney: We make the same offer with 
respect to that. And there is another point; 
and that other point is a feeling that your 
Honor should reconsider the exclusion of 
the testimony of the other Mr. Snedeker, 
the one who is not here this morning, con- 

40 cerning the discussion between the two
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Discussion.

sisters, touching the forfeiture clause when 
they came to draw their like wills in his 
presence. I not your Honor excluded that 
testimony of Mr. Snedeker on the ground 
that the wills would have to speak for them-
selves. That was not the purpose of the 
offer, not to aid the Court in the considera- 10 
tion of the language of the will or to seek to 
change that at all. That is perfectly clear.
But my purpose was to show that there was 
not only a similarity but an exactly identical 
provision in each will; that it was identical 
language in each will and that that language 
was there by agreement between the sisters, 
in order that the Court might infer, if the 
Court thought proper, that there was an 
agreement on that clause, as there was an 20 
agreement with each and every other identi-
cal provision in the two wills.

The Court: I had no intention of striking 
out anything that might help me.

Mr. Pitney: That is found on pages 21 to 
23 of the first day’s hearing. (Mr. Pitney, 
after reminding the Court that Mr. Snedeker 
had said that he was the counsel who had 
drawn like wills, read the record on said 
pages commencing with the following ques- ^9 
tion: “ Was there any discussion between 
them in your presence with respect to any 
particular feature of their wills, which comes 
back to your memory at this time,”  down 
to the bottom of page 23, including the entire 
page.)

My purpose was to indicate that there had 
been a meeting of the minds of the two sis-
ters, and by considering that clause your

40
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Honor could infer the situation in respect to 
the other clauses.

The Court: I will consider it.
Mr. Kalisch: There is a witness out of 

the State, and we should like very much to 
take his testimony, as throwing light on a 
very vital part of this controversy.

Mr. Van Blarcom: We object to it.
Mr. Pitney: This is rebuttal testimony, 

and we expected to have this witness, but 
he would not come, and I would like to take 
his testimony.

The Court: What is the testimony?
Mr. Pitney: Concerning Mr. Marshall’s 

movements at the time, or during a few 
20 days following the time, of the death and 

funeral. You will recall that he claimed not 
to have heard of it; that he claimed to have 
returned to his Brooklyn apartment on the 
day of the funeral at twenty minutes of one, 
and it is a disinterested witness to meet 
that testimony.

The Court: What effort did you make to 
get this witness here this morning?

Mr. Klein: We saw this witness, and the 
30 man is a janitor, and he has under his care a 

matter of ten houses, and he is unable to 
leave the premises for any length of time, 
and he certainly could not come to Elizabeth, 
and being in Brooklyn we were unable to 
subpoena him for this morning. I hoped at 
the time to induce him to appear here volun-
tarily.

The Court: We cannot drag this case 
along. You will take his testimony before 

40 Mr. Powis on Friday in Brooklyn. The case
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will be continued to the first Monday in Feb-
ruary at Elizabeth.

Mr. Van Blarcom: We are willing to call 
either Chief Nelson or Mr. Grasso to show 
they were the ones that went there to the 
house.

The Court: They have already testified ^  
to that.

Mr. Van Blarcom: I think they have. May 
I call Grasso to show that he went to the 
house with Mr. Snedeker?

The Court: He has already testified to 
that and Mr. Snedeker has said that he 
thought he did.

FIFTH DAT,
20

Proceedings had in the above entitled cause, 
at the Union County Court House, Elizabeth,
New Jersey, on Monday, the eighteenth day of 
February, 1935, at eleven-fifteen A. M., before 
Hon. John H. Backes, Vice-Chancellor

Appearances: as heretofore noted.

(Mr. Kalisch reads testimony taken before 30 
Samuel Powis, Jr., at the Brooklyn Bar Associa-
tion Building, Brooklyn, N. Y., on January 12,
1935. The objection made by Mr. Van Blarcom 
to the first question on re-direct examination on 
page 12 of the transcript of said testimony is 
withdrawn.)

40
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100—632.

IN CHANCERY OF NEW JERSEY.

Between
IQ A g n e s  Cro ak e  and E l l e n  

L ou is e  W h it e ,
Complainants,

and

Su m m i t  T r u s t  Co mp a n y , et
al.,

Defendants.

On Bill, &c.

Testimony
before
Master.

Testimony taken by consent and stipulation by 
and between counsel for the respective parties 
complainant and defendant in the above cause, 
at the quarters of the Brooklyn Bar Association, 
123 Remsen street, Brooklyn, New York, on Fri-
day, the eleventh day of January, 1935, at three 
o ’clock P. M.

Before Samuel Powis, Jr., Master in Chancery. 

Appearances:
Louis E. Klein, Esq., (Harry Kalisch, Esq., 

of counsel), solicitor for complainants.
Andrew H. Van Blarcom, Esq., representing 

Messrs. Williams and Williams, solicitors for 
defendant Robert J. Marshall.

Messrs. Pitney, Hardin and Skinner, by Shel-
ton Pitney, Esq., solicitors for defendants Na-
tional Newark Building and Brooklyn Bureau of 
Charities.

40
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Brooklyn Bureau of Charities, Direct.

HAROLD W. WALKER, a witness produced in
behalf of the defendant Brooklyn Charities,
being duly sworn, testifies as follows:

Direct examination by Mr. Pitney.

Q Mr. Walker, what is your business? A 
Banking.

Q By what bank or trust company are you 
employed? A The Brooklyn Trust Company, 
41 Flatbush avenue, Brooklyn.

Q Is that the main office of the Brooklyn 
Trust Company? A The Schermerhorn Branch.

Q How long have you been employed at that 
branch of the Brooklyn Trust Company? A 
From 1916. Previous to 1929 when it was—

Q From 1916 to 1929, what was it? A Pre-
vious to that it was the Mechanics Bank.

Q Previous to 1929 and from 1916, it was 
the Mechanics Bank? A Yes, and then it was 
taken over by the Brooklyn Trust Company.

Q What is your present position there? A 
Assistant manager.

Q How long have you been assistant man-
ager? A Since 1930.

Q Did you know Miss Maud Marshall and 
Miss Mabel Marshall ? A  I did.

Q I will ask you whether or not they had an 
account or accounts with the Mechanics Bank at 
that address? A Well, the Mechanics Bank was 
at 10 Third avenue, but that building was torn 
down for the new municipal subway and we 
moved to 41 Flatbush avenue.

Q When was that? A In October, 1929.
Q Did Miss Maude and Miss Mabel Marshall 

have an account or accounts with the Mechanics 
at the old address? A My recollection is that

10
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Brooklyn Bureau of Charities, Direct.

there were three accounts, Maude I Marshall, 
Mabel V. Marshall and Maude I. and Mabel V. 
Marshall, trustees for Robert J. Marshall.

Q Did you know, also, Robert J. Marshall? 
A I did.

10 Q Over what period of time did you know 
him? A  Oh, 1 can recollect Mr. Marshall way 
before I was on the windows.

Q Before you were a teller, do you mean? A 
Before I was a teller.

Q How long had you been a teller before you 
became assistant manager? You don’t have to 
be exact. A Well, I worked in the cage about 
three years before I worked on the window. I 
have been with the bank practically nineteen 

20 years. I have been assistant manager for five 
years. That’s about eleven years.

Q You were a teller for about eleven years? 
A Yes. That is about sixteen years I can recol-
lect Mr. Marshall.

Q Sixteen years pror to this time? A  Yes.
Q Was it over the same period of years that 

you knew Miss Maude and Miss Mabel? A  Yes.
Q Did you tell me that Robert J. Marshall 

also had an account with you? A I don’t re- 
30 member Mr. Marshall depositing as a depositor. 

I remember Mr. Marshall used to come and get a 
change of bills. That I recollect. I have no rec-
ords with me to show what time he opened an 
account. He had an account then I think—

Q Will you fell us about the two sisters, 
whether they came to the bank separately or 
whether they came to the bank together, or what 
you remember? A While the two were living 
they were always together; never separate.

And that was so from the first time you 
first knew them? A Yes.40
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Q And continued so until when? A Until 
Maude I. got sick, then Mabel V. used to come in 
once in a while, not very often—I believe they 
lived in Jersey at that time—and Maude I. 
passed on and Mabel V. used to come in.

Q Can you identify the approximate time 
when Miss Maude became sick? A  About three 
or four years ago.

Q That would bring it back to about 1930? 
A  Not that far; about 1931.

Q I will ask you whether or not you recall 
an occasion in the summer of 1933 when Mr. 
Robert J. Marshall came into the bank? A  In 
reference to what?

Q In reference to anything. A  Well, Mr. 
Marshall, after Maude died, Mr. Marshall did 
come in the bank more often than what he did 
previous, but so did Mabel V. Marshall come in, 
but she didn’t come in as often; she used to do a 
lot of her banking by mail. Then about once a 
month she would come herself.

Q In the summer of 1933, do you recall hav-
ing had a conversation with Mr. Marshall ? A  
Well, I had several conversations with Mr. Mar-
shall, whether it was in 1933 or not, that I don’t 
know.

Q Do you recall what the last conversation 
you had with Mr. Marshall was prior to the date 
of the death of Mabel, which occurred on July 
13,1933? A About two weeks prior to the death 
of Mabel V. Marshall, I believe it was on Satur-
day, I ’m not sure of it, my recollection is that 
it was on a Saturday, Mr. Marshall came in and 
asked me if we had Mabel V. Marshall’s will on 
file.

Q What did you say to him ? A I asked him 
why he wanted to know.
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Brooklyn Bureau of Charities, Direct.

Q What did he say in reply? A  He said his 
sister was causing him a lot of grief, his sister 
Mabel was causing him a lot of grief and trouble, 
she was writing letters and distributing them to 
neighbors where she lived, she seemed to him to 

10 be out of her mind and he was afraid if she con-
tinued he would have her put in an asylum. In 
other words, he insinuated that she was mentally 
unbalanced.

Q Did he describe to you at all the nature of 
the letters he said she was writing? A No, he 
said they were very embarrassing to him and 
were going to his neighbors.

Q Did he tell you the contents of the letters? 
A He always said they were vile things about 

20 him that were untrue.
Q They were vile things about him that were 

untrue? A Yes, vile things about him that were 
untrue; that’s right.

Q Did you at any time, to your knowledge, 
have the will of Mabel V. Marshall on file? A 
Oh, I don’t know. I referred Mr. Marshall to 
the trust department in the main office. They 
are the ones that have all wills on file.

Q Have we got from you the entire conversa-
tion on that occasion so far as you can recall it? 
A As far as I can recall, yes.

Q How shortly after that was it that you next 
saw or heard from Mr. Marshall? A About two 
weeks later.

Q What happened? A About two weeks 
later Mr. Marshall called, if I recall—Mr. Mar-
shall asked for Mr. Nash and Mr. Nash is the 
manager.

Q Of the office? A Of the office, that’s right. 
And Mr. Nash was out and Mr. Marshall spoke40
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to me and informed me his sister Mabel was 
dead.

Q Did he say when she had died? A I am 
hazy on that. My recollection is that he said the 
previous day, but it ’s over a year ago, and you 
carry on so many conversations with people, they 
don’t mean anything at the time.

Q Tell me, was this conversation, this last 
conversation to which you refer, on the tele-
phone? A On the telephone; that’s right.

Q How did you know it was Mr. Marshall 
who was talking to you? A I know Mr. Mar-
shall’s voice.

Q Can you remember what day of the week 
that telephone conversation was, by any chance? 
A No, it ’s hard to tell.

Q I will ask you whether that was the last 
conversation you had with Mr. Marshall, that 
related to Miss Mabel’s health or her death? A 
That’s right.

Q Do you keep a diary at all in your office? 
Do you keep a diary of telephone conversations 
such as that, so we can fix the date or day more 
surely? A No, what we do, I went up and told 
the bookkeeper, that Miss Mabel Marshall—

Mr. Van Blarcom: I object to what he 
told the bookkeeper.

A It is the system that when we are informed, 
whether by telephone or letter or if we read it in 
the paper, that one of the depositors is dead, we 
immediately inform the bookkeeper and what we 
call a stop payment jacket is put over the ledger 
sheet, and then when the account is closed out we 
transfer—in this case the account was trans-
ferred to the main office, Trust Department, and
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then the stop payment jacket is automatically de-
stroyed.

Q Under your practice, is there anything in 
your bank, or the main office of your bank, which 
would fix the date on which this telephone call 

10 occurred? A No.
Q And that is because that stop jacket was 

destroyed in the ordinary course of things at 
the time of the transfer to the main office? A 
Yes, you see in most cases—

Mr. Van Blarcom: I object to what hap-
pens in most cases. I object to the answer. 
It ought to be confined to this particular 
case.

20 .
Q What is the usual practice m this regard?

A How we can usually fix it, we get the short 
form of the letters testamentary of the letters of 
administration and we fix the exact date by that, 
and we have them on file, but this account was 
transferred to the main office, and we have no 
papers whatsoever.

Q You mean that is the way you fix the date 
of death? A Yes.

Q I am not trying to fix the date of death. 
What I am trying to fix and what I am trying to 
ascertain, is whether your records will help me 
fix what date you learned from Mr. Robert 
Marshall’s lips of the death of his sister? A I 
doubt very much if the records will show that. 
All the records will show is the date of the 
transfer to the main office.

Q I wouldn’t be interested in that. How 
shortly after you heard of the death of Mabel 
from Robert did the transfer follow, roughly 

40 speaking? A That I don’t know. I haven’t 
looked up the records at all.
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Bureau of Charities, Cross—Re-direct.

Q Is it, then, your best memory at the pres-
ent time that Mr. Marshall referred to the death 
of his sister as having occurred the day before? 
A To the best of my recollection, yes.

Cross examination by Mr. Kalisch.

Q Do you know whether or not Miss Mabel 
Marshall had a safe deposit box in your bank? 
A We have no safe deposit boxes in our office. 
We rent space from the Pioneer Ware House 
and they have safe deposit boxes on the same 
floor.

Q Is it under the control of your bank? A 
No control whatsoever. We are only tenants.

Re-direct examination by Mr. Pitney.

Q To your memory, did you ever have any 
conversation with Mabel, or while Maude was 
still alive with both Mabel and Maude in anyway 
relating to their will or wills?

Mr. Van Blarcom: I object to that as im-
material under the Evidence Act.

A No.
Q I will ask you whether or not either one of 

them ever advised you what person or institution 
would be the executor and/or trustee of their 
will or wills. Do you recall anything on that 
subject? A You mean definitely. Mabel V. 
often referred that she would make the Brooklyn 
Trust Company executor.

Q Mabel? A Yes, sir; never Maude.
Q Was that reference by Mabel after Maude *s 

death? A Yes, after her death. She never
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Brooklyn Bureau of Charities, Cross.

definitely said she had made the Brooklyn Trust 
Company executor, but it was her intention.

Cross examination by Mr. Van Blarcom.

10 Q That was after her sister died? A  That’s 
right.

Q You know Mr. Snedeker of course? A No, 
I don’t.

Q Isn’t he the attorney for the Trust Com-
pany? A Cullom and Dykeman are the attor-
neys for the Trust Company.

Mr. Pitney: I offer in evidence at this 
time the things referred to before Vice- 
Chancellor Backes, two things, one being a 
certified copy of the deed for the Greenwich 
street property, from Martha A. Marshall, 
who was the mother of Maude and Mabel to 
Maude and Mabel. For the record I ask Mr.

. Van Blarcom whether he will waive an ex-
emplification of this certified copy.

Mr. Van Blarcom: That is all right as far 
as the waiver goes, but we are here to take 
the testimony of a witness and not to offer 

3Q exhibits. I think that ought to be done on 
the final hearing. I think those things 
are not to be put in today, but at the final 
hearing, or they should have been offered 
before.

Mr. Pitney: I hadn’t got them in time to 
examine them and offer them before the 
Vice-Chancellor at the last hearing, and I 
therefore ask that this certified copy of deed 
by marked in evidence.

Mr. Van Blarcom: I object to the paper 
going in at the present time. Said certified

40
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copy of deed from Martha A. Marshall to 
Maude I. Marshall and Mabel V. Marshall, 
dated the 6th day of March, 1908, and re-
corded in the Register’s office on March 13,
1908, in Liber 177, section 2, of conveyances, 
page 409, is marked Exhibit DB. 1. 10

Mr. Pitney: I also offer in evidence at 
this time a certified copy of the will of 
Martha A. Marshall, the mother of the 
sisters.

Mr. Van Blarcom: I object to the offer 
on the ground that we are not here to offer 
any exhibits, but to receive the testimony of 
the witnesses. Said will of Martha A. Mar-
shall dated February 28, 1928, is marked 
Exhibit DB. 2. 20

30
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100-632.

IN CHANCERY OF NEW JERSEY.

Between  1
10 A gn es  Cr o ak e , et al.T I

Complainants, [  0 n Bill, &c.

I, Sa mu e l  Po wi s , Jr ., being the Master in 
Chancery before whom the foregoing testimony 

2q  of Harold W. Walker, was taken, pursuant to 
consent of counsel, Do Hereby respectfully cer-
tify and report that on the twelfth day of Janu-
ary, 1935, the said foregoing testimony and 
proofs were so taken; that the said testimony 
and proceedings were taken down stenographic- 
ally personally by me, and reduced to typewriting 
under my immediate supervision; that the wit-
ness was duly sworn by me before the giving of 
his testimony, and that the foregoing transcript 

3Q accurately, truly and faithfully sets forth said 
proceedings.

and

Su mmit  Tru st  Co mpa n y , 
et al.,

Defendants.

Master’s
Certificate.

40
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Discussion.

Mr. Van Blarcom: I object to the deeds and 
the will going in.

The Court: What is the purpose of it?
Mr. Pitney: * I offer the deed, if your Honor 

please, to show the ownership of that particular 
New York property on Greenwich street. I 
thought it had a bearing on the method of dis-
position and sustains the point we have made in 
this case that here was not only an actual mutu-
ality of wills in fact, but evidence of a purpose 
by the two sisters to create an ultimate disposi-
tion of their entire estate in a way which they 
had agreed upon. I have in mind a distinction 
which I believe exists between the case at bar 
and the case of Howell vs. Martin. There the 
Court of Errors and Appeals reversed Vice- 
Chancellor Ingersol and found that the evidence 20 
did not sustain the contention that there was a 
contract to make like wills. In that case, how-
ever, a careful examination of the opinion dis-
closes that all there was was a will by a husband 
leaving everything to the wife and one from her 
to her husband. There was nothing to indicate 
that they were agreeing upon an ultimate dis-
position of all of their property; and it seems to 
me that we have such a situation here that the 
Court did not have before it in that case, and 
that the disposiion under the will, of this par-
ticular Greenwich street property, in the light 
of the ownership of the property, has a bearing 
upon that feature.

The Court: I will sustain the objection.
Mr. Kalisch (after argument): Does Mr. 

Marshall come within Section 4 of the Evidence 
Act?

40
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The Court: He does not. Jesse Marshall is 
an individual. He is not being sued in a repre-
sentative capacity, but the Trust Company is. 
The objection is made because the Trust Com-
pany is being sued in a representative capacity. 
I rule that the testimony is incompetent under 

10 Section 4, because they have an interest in it and 
the suit is in a representative capacity. I don’t 
think it makes any difference whether I  consider 
that testimony or not. What do you think of it?

Mr. Van Blarcom: I think your Honor is 
right.

The Court: I am going to consider that testi-
mony, but I don’t think it has anything to do 
with it. I don’t think there was anything testi-
fied to that bears upon the case.

On the question of the incompetency of the 
testimony under Section 4, that act differs from 
what it is now. It is different now from what it 
was when Chancellor Geern decided his case.

(Further argument.)

Adjourned to Monday, February 25, 1935, at 
the same place.

30
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Conclusions o f Vice-Chancellor.

Proceedings had in the above entitled cause, at 
the Union County Court House, Elizabeth, New 
Jersey, on Monday, the twenty-fifth day of Feb-
ruary, 1935, at eleven A. M.

Before Hon. John H. Backes, Vice-Chancellor. 
Appearances, as heretofore noted.

Argument by Mr. Van Blarcom.

The Court: (After oral argument.)
The bill alleges two causes for action, as I 

recall it, one to establish that these sisters made 
mutual wills, binding each other that the re-
spective wills should be their last wills; the other 
cause for action is to establish the supposed lost 
will of Mabel.

The sisters, aged women, always lived together. 
They had drawn identical wills in the past. The 
last will of Maude and the supposed lost will 
were identical in character. That fact is evi-
dence of an arrangement between these sisters, 
of their intent. It is evidence of the intent of the 
sisters to leave the property in an identical man-
ner at their respective deaths, but it is not proof 
of any binding contract between them that the 
will of the survivor should continue until her 
death. It seems to me that the evidence is lack-
ing in this case.

In support and for the support of that com-
pact we have only the evidence of the two com-
plaining witnesses, Mrs. Croate and Mrs. White, 
and they are materially financially interested in 
the outcome of this suit; and I hold now that 
their testimony is inadmissible for the purpose 
of establishing a compact. I also hold that their
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evidence in this suit to establish a lost will is 
inadmissible for the purpose of showing that 
the will was lost. If may be that if the will were 
present they would be competent witnesses to 
show the mental condition and the execution of 
the will, but when they attempt to establish in 

10 this litigation, in which they are complainants 
against the administrator of the estate, that this 
will is lost, their testimony as to conversations 
and dealings with the intestate, or testate, are 
inadmissible. And that ends your case if that is 
the fact and if that is sound law. Mrs. Ralston, 
I think the name is, is the only other one, but I 
don’t think her evidence has much force. She is 
a neighbor. She accused this woman of being 
beyond herself, when both complainants testified 

20 that until recently before her death she was men-
tally sound.

But if we lay aside for a moment the rule of 
evidence and take into consideration their testi-
mony—and that is what I am going to do—their 
testimony does not establish, and not by far, a 
compact or arrangement between the sisters to 
the making of mutually binding wills. There is 
just that important element missing from this 
case which was present in the case which has 

30 been referred to. In fact, the testimony of these 
complainants as to their conversations with 
Mabel, with the decedent, would indicate that 
there was no such arrangement. It is much 
stronger in support of the claim that there was 
no arrangement than that there was; because she 
said to them, “ That is the will I want—the one 
I made with my sister; that is the one I want.”  
Well, if she had made a bargain with her sister 
she had no choice. And other expressions of 

40 that kind indicate that she had in mind the right
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to make changes—expressions made to the com-
plainants that she thought she had the right to 
make a change, and from which we may adduce 
that there was no binding obligation, quite as 
readily as other circumstances might possibly 
tend towards such an arrangement. There is the 
testimony of the lady in Mr. Williams’ office. She 
expressed to her an intention to make a change 
in the will. To Mr. Avery she said she had de-
stroyed the will.

From those expressions to these outsiders, 
and the expressions to the complainants, it would 
appear that this lady thought she had the right, 
which rather eliminates from the case a con-
sideration that there was a contract binding upon 
each of the parties, and that the wills themselves 
being alike, would have a tendency to establish 
mutually binding wills. I do not see that the 
deceased’s expression can be of any help at all 
to the complainants. Those that they rely upon 
are as susceptible of a consciousness of a con-
tract not binding as of a binding contract with 
the sisters. Now, that cause of action must 
fail.

Now, as to the lost will cause of action. The 
wills were drawn by the counsel of the two 
ladies, both present, both giving him instruc-
tions. The scrivener of the wills testified that it 
was his impression that upon the execution of 
the wills they were delivered to the makers. 
Now, that is as much as we have in this testi-
mony in the history of the case as to Mabel’s 
will, his impression that he gave it to her. That 
would be the ordinary course anyway.

I want to say here, as to the implication that 
the brother destroyed the will, that it is atrocious. 
He was not in this neighborhood. He was not
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in the house. The deceased apparently com-
mitted suicide by turning on the gas. He didn’t 
know of her death until the day of the funeral. 
Mr. Snedeker, the draftsman of the wills, a 
friend of the two sisters, and their counsel I 
think up until the end, hearing of the misfor- 

10 tune of the old lady, came here. He says he 
was only here once, and went through the house. 
Two policemen, one the chief and the other a 
lieutenant, each say that upon different oc-
casions they took Snedeker to the house. He 
said he was only there once. You will find 
in the testimony that the cashier of the Trust 
Company says that he saw Mr. Snedeker twice, 
Friday and Saturday, but whether Mr. Snedeker 
has forgotten it or not, it makes very little dif- 

20 ference. He is a high class lawyer. He didn’t 
take the will, and it would not be to his interest 
to take the will.

This lady lived alone in Summit. She is pre-
sumed, under and in view of the testimony, to 
have had that will. She had a strong box. She 
was a woman of means and had securities. 
Snedeker entered the home with the police and 
found that in the deceased’s room there were 
papers on the desk, papers on the mantlepiece, 

30 but they were old fire insurance policies and 
bills; no wills. The deceased did not seem to 
like the brother; nor did Maude; and they made 
some limited provision for him in the wills; 
but the will is gone. The will had been in her 
possession, and the presumption is that she de-
stroyed it.

Testimony has been offered which, I say, 
under the statute is to be excluded, but I am 
considering it, that she expressed herself five 

40 weeks before her death concerning the existence
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of the will. I think the testimony is that—I don’t 
remember of which lady, whether Mrs. White or 
Mrs. Croate—in January, February, March, 
April, May and June, she had spoken of this will 
and of its existence; and to the other lady she 
made mention of it I think in March of the year 
of her death. She had intended making a change 
in the will. It may have been for some limited 
purpose. I think there was an intimation here 
of the creating of an endowment fund for a 
cemetery lot, or something of that kind, which 
she did express to the secretary of Mr. Williams, 
of her intention to make a change. And Mr. 
Avery said that in December prior to her death 
in July, she had told him that she had de-
stroyed the will; that she told him in the pres-
ence of the brother. The brother, who was 
there and probably heard it, gave no testimony. 
It may have been an oversight of counsel; but 
he makes no mention of it, and that which she 
said to Mr. Avery is irreconcilable with the state-
ment she made in January, February, March, 
April, May and June of the following year to 
one of the complainants. His testimony is 
wholly speculative as to whether she did or did 
not destroy this will with the intent to revoke.

The will is gone. She was of a frame of mind, 
it is said, five weeks before her death, that the 
will was in existence; but isn’t this possible, 
and maybe probable? She had a violent death. 
She was desperate when she turned on the gas. 
She was sufficiently sensible to take that route. 
Isn’t it possible that with her apparent ill-feel-
ing towards the brother, she may have had a 
change toward the tailend, and destroyed it? I 
don’t know. The burden is upon those who claim 
the will is in existence, to prove it. The will is
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lost. The presumption is it has been revoked. 
That presumption has not been overcome. The 
bill will be dismissed.

Counsel fee of $2,500.00 allowed to counsel 
for Mr. Marshall; $2,000.00 allowed to Mr. 
Kalisch, $500.00 of latter to be handed over to 

1® Mr. Pitney.

20
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Final Decree.

Filed March 8, 1935.

The above named complainants having filed 
their bill of complaint in this cause seeking a 
decree that Mabel V. Marshall, of Summit, N. J. 10 
did, in her lifetime, duly execute a last will and 
testament of July 19, 1928, in the manner and, 
form as set forth in said bill, which is a valid 
and subsisting will, and that a copy thereof an-
nexed to said bill and forming a part thereof, 
may be admitted to probate, as to the last will 
and testament of said Mabel V. Marshall, and 
that it might be established and decreed that 
there is a trust imposed upon all the moneys, 
rights and credits, choses in action, of the prop- 2o 
erty, real and personal, of said Mabel V. Mar-
shall, deceased, which may be in the custody and 
possession and control of the defendants, or each 
of them, any or all of them; and the defendants,
The Summit Trust Company, Robert Jesse Mar-
shall, and the Brooklyn Bureau of Charities, hav-
ing filed answers thereto; and the said cause 
having come on for final hearing before the 
Chancellor upon the pleadings and proofs; and 
after hearing arguments of Harry Kalisch, on go 
behalf of Louis E. Klein, of counsel with the 
complainants, Andrew Van Blarcom, on behalf 
of Williams & Williams, solicitors of and counsel 
with the defendants The Summit Trust Com-
pany of Summit, N. J. and Robert Jesse Mar-
shall, and Shelton Pitney, of Pitney, Hardin & 
Skinner, solicitors for the defendant Brooklyn 
Bureau of Charities; and the Court having con-
sidered the same,

4 0
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It is, on this 7th day o f March, 1935, Or der ed, 
A dj udg e d  and Dec r e ed  by the Chancellor of 
the State of New Jersey, that the said Mabel V. 
Marshall, at the time of the execution of the 
alleged will, did not agree with her sister, Maud
I. Marshall, to make mutual and reciprocal wills 

10 for the benefit of each other, and for the benefit 
of the devisees and legatees named therein, and 
that the said Mabel V. Marshall revoked the said 
alleged will and died intestate.

It is further Or der ed, A dj udg e d  and Dec r eed  
that the said bill of complaint be and the same 
is hereby dismissed without costs to either party 
as against the other, but that the legal fees, in-
cluding fees to masters, for taking testimony on 
behalf of the parties in this cause, and for copies 

20 thereof, shall be paid by the said The Summit 
Trust Company of Summit, N. J. out of the 
moneys in its possession as administrator of the 
estate of the said Mabel V. Marshall.

It is further Or der ed, A dj udg ed  and Dec r eed  
that there be allowed a counsel fee of Two Thou-
sand Dollars ($2,000) to Louis E. Kley, the 
solicitor and counsel of the complainants, and a 
counsel fee of Five Hundred Dollars ($500) to 
Pitney, Hardin & Skinner, solicitors for the 
defendant Brooklyn Bureau of Charities, and a 
counsel fee of Twenty-five Hundred Dollars 
($2,500) to Williams & Williams, solicitors and 
of counsel for the defendants, The Summit Trust 
Company of Summit, N. J. and Robert Jesse 
Marshall, and that the said The Summit Trust 
Company of Summit, N. J., as Administrator of 
the Estate of said Mabel V. Marshall, pay said 
counsel fees to the said counsel out of any 
moneys now in its hands as such Administrator.
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It is further Or der ed, A dj udg e d  and Dec r eed  
that the lis pendens filed in the Register’s office 
of Union County, New Jersey, in this cause, be 
discharged of record by the said complainants or 
their solicitor.

LUTHER A. CAMPBELL,
C.

Respectfully advised,

Jo h n  H. Bacr es , *
V.-C.
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Notice o f Appeal.

Filed June 7, 1935.

The complainants, Agnes Croake and Ellen 
Louise White, hereby appeal from so much of the 
final decree made in the above entitled cause by 

10 the Honorable Luther A. Campbell, Chancellor 
of the State of New Jersey, on the advice of 
Vice-Chancellor John H. Backes, on the 7th day 
of March, 1935, as adjudges that the said “ Mabel 
V. Marshall, at the time of the execution of the 
alleged will, did not agree with her sister, Maude
I. Marshall, to make mutual and reciprocal wills 
for the benefit of each other, and for the benefit 
of the devisees and legatees named therein, and 
that the said Mabel V. Marshall revoked the said 

20 alleged will and died intestate” ; and that part 
of the decree ordering “ that the said bill of com-
plaint be and the same is hereby dismissed 
* * to the Court of Errors and Appeals in 
the Last Resort in All Causes.

Dated: April 16, 1935.

LOUIS E. KLEIN, 
Solicitor for Complainants.

30
I conceive there is good cause for appeal in 

the above entitled cause.

SAMUEL GEORGE COHEN,
Of Counsel with Complainants.
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Service of a copy of the within Notice of Ap-
peal is hereby acknowledged this 16th day of 
April, 1935.

WILLIAMS & WILLIAMS,
Solicitors for and of Counsel with 
Defendants, The Summit Tr. Co., 
etc. and Robert Jesse Marshall.

PITNEY, HARDIN & SKINNER, 
Solicitors for and of Counsel with 

Brooklyn Bur. of Charities.

Substitution of Solicitor.

Filed June 19, 1935.

I hereby consent that Saul J. Zucker, Esq., be 
substituted as solicitor for and of counsel with 
the complainants-appellants, Agnes Croake and 
Ellen Louise White, in the above entitled cause.

Dated: May 20, 1935.

LOUIS E. KLEIN, 
Solicitor for Complainants-Appellants.
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20

30

Petition of Appeal.

Filed September 14, 1935.

NEW JERSEY COURT OF ERRORS 
AND APPEALS.

Complainants-Appellants, from
i  Chanceryand _  . ^

Court.
T h e  S u m m i t  T r u s t  Co mp a n y , 

et al.,
Defendants-R espondents.

To the Honorable Court of Errors and Appeals 
in the Last Resort of All Causes:

The petition on appeal of Agnes Croake and 
Ellen Louise White, appellants herein, respect-
fully shows appellants find themselves aggrieved 
by the entry of the Final Decree entered herein 
in the Court of Chancery on March 7, 1935, in 
the following respects, to wit:

1. The Chancery Court upon finding that an 
agreement on the part of Maud Marshall and 
Mabel Y. Marshall to execute mutual wills had 
been made (S. C. p. 163, 1. 21) erred in failing 
to decree that the proofs established an agree-
ment on the part of Maud Marshall and Mabel 
V. Marshall not to revoke the mutual wills made 
in their respective lifetimes.

2. The Chancery Court erred in failing to 
find that the proofs established the lost will of 
Mabel V. Marshall.

Between

A g n e s  Cro a ke  and E l l e n  
L o u ise  W h it e , On Appeal
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3. The Chancery Court erred in excluding:
(a) the testimony of appellant, Agnes 

Croake, on direct examination, since said testi-
mony was admissible on the ground that it bore 
directly upon the issue of establishing the lost 
will of Mabel V. Marshall, and was not excluded
by the ‘ * Evidence A ct ’ ’ : * ®

“ Q Did you have on occasions, conver-
sations with Mabel Marshall concerning the 
disposition of her estate? A Yes.

Mr. Van Blarcom: I object to that on 
the ground that it is inadmissible under 
the evidence act.

The Court: I am going to sustain that 
objection, but I am going to take the testi-
mony. I am not so sure about it. I am 
inclined to think it is not admissible, but it 
is on the border line and I will take the 20 
testimony and hear counsel on it later. It 
doesn’t appear by the bill that anybody 
appears in a representative capacity, does 
it?

Mr. Van Blarcom: Yes, the Summit 
Trust Company.

The Court: That company is made a 
party defendant, but not as administrator.

Mr. Pitney: I think the bill has been 
amended. I am not sure of it.

Mr. Van Blarcom: They also have a 30 
count to establish a contract.

The Court: Yes, but I am not going to 
decide that at this time;”  (S. C. 42-43)

and
(b) The testimony of appellant, Ellen Louise 

White, on direct examination, since said testi-
mony was admissible on the ground that it bore 
directly upon the issue of establishing the lost

40
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will of Mabel V. Marshall, and was not excluded 
by the “ Evidence A ct” :

“ Q Well, that’s all right. Go ahead and 
tell us what the conversation was with Mabel.

Mr. Van Blarcom: That is objected to 
as immaterial and hearsay.

10 The Court: The objection is sustained,
but I will take the testimony as before;”  
* * * (S. C. 50).

Conclusions of the Court below:
“ In support and for the support of that 

compact we have only the evidence of the 
two complaining witnesses, Mrs. Croake and 
Mrs. White, and they are materially finan-
cially interested in the outcome of this suit; 
and I hold that their testimony is inadmis-
sible for the purpose of establishing a com-

20 pact. I also hold that their evidence in this 
suit to establish a lost will is inadmissible 
for the purpose of showing that the will was 
lost. It may be that if the will were present 
they would be competent witnesses to show 
the mental condition and the execution of 
the will, but when they attempt to establish 
in this litigation, in which they are com-
plainants against the administrator of the 
estate, that this will is lost, their testimony 
as to conversations and dealings with the in-
testate, or testate, are inadmissible”  (S. C.

3 0  1 6 3 > -
4. The Court of Chancery erred in excluding 

the testimony of Ellen Louise White quoted in 
the foregoing paragraph, on the ground that the 
reasons for said objection relied upon by re-
spondent were insufficient in law (S. C. 50).

5. The Court of Chancery erred in dismissing 
the bill of complaint, and finding that the bill of 
complaint had not been sustained by testimony 
other than appellants themselves, inasmuch as

4 0
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the Chancery Court failed to take into consid-
eration the testimony of Frances Rockwell (S. C. 
68-81); Anne M. Ralston (S. C. 63-64); Leonard 
N. Snedeker (S. C. 20-35); Edwin L. Snedeker 
(S. C. 82-90), and Elizabeth Frewen (S. C. 35- 
36); all of whom established the fact of the exe-
cution of mutual wills, and the agreement not 10 
to revoke the same.

Your petitioners, therefore, pray that the said 
Final Decree of the Court of Chancery may, so 
far as the dismissal of the bill of complaint is 
concerned, be reversed and set aside to the end 
that the relief prayed for in the bill of com-
plaint be granted, and that appellants may have 
such other and further relief in the premises as 
to this honorable Court may seem just and 
proper. ^

Dated: September 14, 1935.

SAUL J. ZUCKER,
Solicitor for and of Counsel 
with Complainants-Appellants.

3 0
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Exhibit C . 1.

To t h e  S u r r o g a t e  o f  t h e  C o u n t y  o f  U n i o n

MABEL V. MARSHALL, the Executrix named 
in the last Will and Testament of MAUDE I. 
MARSHALL late of the City of Summit in the 

10 County of Union, and State of New Jersey, de-
ceased, hereby applies for the probate of the last 
Will and shows that the deceased died March 
17, 1931 and that she was a single woman 
and the next of kin and heirs at law of the said 
deceased together with their respective resi-
dences or post office address, so far as the same 
are known or this applicant has been able to 
ascertain, are as follows:

The deceased left no issue or issue of any de- 
20 , .ceased issue.

Mabel V. Marshall, a sister of 140 Maple St., 
Summit, N. J.

Robert J. Marshall, a brother, of 167 Park 
Place, Brooklyn, N. Y.

Mabel Y. Marshall.

U n i o n  C o u n t y , s s .

Mabel V. Marshall above named, being duly 
sworn on her oath , says that the statements in 
the foregoing application for probate of Will 
made are true.

Mabel V. Marshall.

Sworn before me April 13 1931.

Frank D. Jacques.
Special Probate Clerk.

40



179
Exhibit C. 1.

I, MAUDE I. MARSHALL, of the Borough of 
Brooklyn, County of Kings, City and State of 
New York, do make, publish and declare this my 
Last Will and Testament, hereby revoking any 
and all former wills and codicils by me made.

F ir s t : I order and direct my executrix, or 
executor hereinafter named, to pay my just 
debts and funeral expenses.

Se c o n d : All my household goods, wares and 
furniture, silverware, clothing, jewelry, pictures, 
books and bric-a-brac, I give and bequeath to my 
sister, Mabel Y. Marshall, if she shall survive 
me, or, if she shall die before me, then to my 
cousin Martha Whitmore.

T h ir d : I give and bequeath the sum of Ten 
Thousand Dollars to my brother, Robert Jesse 
Marshall, if he shall survive me, and if he shall 
die before me, I direct that the same shall fall 
into and form part of my residuary estate here-
inafter mentioned.

F o u r t h : All my right, title, and interest at 
my death, of in and to the lands and premises 
known as No. 416 East 58th Street, in the Bor-
ough of Manhattan, City and State of New York, 
X give and devise to my sister, Mabel V. Mar-
shall if she shall survive me, or, if she shall die 
before me, then to my brother, Robert Jesse 
Marshall, and if neither my said sister or brother 
shall survive me, then I direct that the same 
shall fall into and form part of my residuary 
estate, hereinafter mentioned.

M I M F i f t h : All my right, title and interest at my 
death, of in and to the lands and premises 
known as No. 21 Greenwich Avenue (also known 
as Nos. 128 and 128-A West 10th Street) in the 
Borough of Manhattan, City and State of New

10
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York, I give and devise to my sister, Mabel Y. 
Marshall, if she shall survive me, or if she shall 
die before me, then I give and devise the same 
to Brooklyn Trust Company in trust, to hold 
the same (subject to the power of sale herein-
after mentioned), to collect the rents, issues and 

10 profits thereof, and to pay said rents, issues 
and profits to my brother, Robert Jesse Mar-
shall, for and during his life, and upon his death 
I give and devise the same, together with all un-
expended income thereon, or the proceeds of 
sale thereof, if the same shall have been sold, to 
my cousin Albert A. Marshall, if he shall be 
living at my brother’s death, or if he shall then 
be deceased, then to the child or children of said 
Albert A. Marshall living at that time, or if 

20 neither said Albert A. Marshall, nor any child 
of his, shall then be living, then to such of the 
following named persons as shall then be living, 
to wit: Herbert Marshall, Agnes Croake, Ellen 
Louise White, J. Dupree Stanard, Benjamin 
Stanard and Lulu Reed. If neither my said 
sister, nor my said brother shall survive me, I 
give and devise said right, title and interest in 
said last mentioned real property to said Albert 
A. Marshall, if he shall survive me, or if he 

30 shall die before me, then to his child or children 
me surviving. If neither my said sister, nor my 
said brother, nor said Albert A. Marshall, nor 
any child of his, shall survive me, then I direct 
that said right, title and interest in said last 
mentioned real property shall fall into and form 
part of my residuary estate hereinafter men-
tioned.

S i x t h : All my right title and interest, at my 
death, of in and to the lands and premises known 

40 as No. 47 St. Johns Place, Borough of Brooklyn,

M. I. M.
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City and State of New York, I give and devise to 
my sister, Mabel V. Marshall, if she shall sur-
vive me, or if she shall die before me then to my 
cousin Martha Whitmore, if she shall survive 
me, or if she shall also die before me, then to the 
child or children of said Martha Whitmore, me 
surviving; and in case neither my said sister, 10 
nor said Martha Whitmore, nor any child of hers 
shall survive me, then I direct that said right, 
title and interest of in and to said last men-
tioned real property shall fall into and form part 
of my residuary estate hereinafter mentioned.

S e v e n t h  : All my right title and interest of in 
and to any real property in the State of Florida 
at the time of my death, I give and devise to my 
sister Mabel V. Marshall if she shall survive 
me, or, if she shall die before me, then to Mary 20 
Bell Hunt, if she shall survive me, or if neither 
my said sister, nor said Mary Bell Hunt shall 
survive me, then to the child or children of said 
Mary Bell Hunt, me surviving, and if neither 
my said sister, nor said Mary Bell Hunt, nor 
any child of hers, shall survive me, I order and 
direct that said real property last mentioned 
shall fall into and form part of my residuary 
estate hereinafter mentioned.

E i g h t h : All the rest, residue and remainder 
of my property and estate, real and personal, 
and wheresoever situate, I give, devise and be-
queath to my sister, Mabel Y. Marshall, if she

M. I M. slia^ survive me> or> ft s^e die before me, 
then to such of the following named persons, 
Herbert Marshall, Agnes Croake, Ellen Louise 
White, J. Dupree Stanard, Benjamin Stanard, 
and Lulu Reed, as shall survive me.

40
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N i n t h  : I nominate, constitute and appoint my 
sister, Mabel V. Marshall, executrix of this my 
will. I f my said sister shall die before or after 
me, I nominate constitute and appoint Brooklyn 
Trust Company executor hereof.

T e n t h : If my said sister shall die before me 
10 and if the trust in the lands and premises known 

as 21 Greenwich Avenue, also known as Nos.
128 and 128-A West 10th Street in the Borough M. I. M. 
of Manhattan, City and State of New York, 
provided for in the foregoing FIFTH Clause 
shall take effect, I authorize the Trustee in said 
Clause named at any time in its discretion dur-
ing the life of my said brother, and either at 
public or private sale, and either for cash or 
part cash and part credit, to sell the real prop- 

20 erty or interest in real property forming the 
corpus of said trust, and to execute, and de-
liver all necessary deeds to convey the fee of 
the property or interest therein so sold to the 
purchaser or purchasers and I direct that in 
case of such sale the proceeds thereof shall 
continue to be held and invested under such 
trust, the income collected and paid, and the 
principal pass and be distributed all in the same 
manner as said real property or interest therein 

30 would have done had the same not been so sold.
E l e v e n t h : If any beneficiary under this will 

shall contest the same, or the probate thereof, 
then and in that event, I annul each and every 
legacy or devise by this will made to such bene-
ficiary, and I give and bequeath the property 
which would otherwise have gone to such bene-
ficiary to Brooklyn Bureau of Charities, and 
provided further that if the legacy thus annulled M. I. M. 
shall be a gift of income for life, the said gift

40
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of income shall fail, and the property which 
would have been held to produce such income 
shall pass under the provisions of my will as 
though such income beneficiary had died before 
me.

T w e l f t h : I order and direct that no bond or ^  
other security shall be required of either my 
sister or said Brooklyn Trust Company as ex-
ecutrix, executor, trustee of in any other capacity 
whatsoever.

In  W i t n e s s  W h e r e o f  I have hereunto set my 
hand and seal the 13th day of July, Nineteen 
hundred and Twenty-eight.

MAUD I. MARSHALL ( l . s . )

Signed, sealed, published and 20
declared by the above named 
Testatrix, MAUD I. MARSH-
ALL, as and for her last Will 
and Testament, in the presence 
of us who at her request, in her 
presence and in presence of 
each other subscribe our names 
as witnesses.
L e o n a r d  N. S n e d e k e r ,

363 Carlton Ave—Brooklyn, N. Y. 30
E l i z a b e t h  F r e w e n  

50 Sterling Place, Brooklyn, N. Y.
E d w i n  L. S n e d e k e r  

429 Washington Ave., Brooklyn, N. Y.

40
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STATE OF NEW JERSEY 

S u b r ó g a te o s  Co u r t  o f  U n i o n  Co u n t y

10

In the Matter of the Last Will j
and Testament of \ Order for
M a u d e  I. M a r s h a l l  /  Probate.

deceased. \

Application having been made to me by 
MABEL V. MARSHALL for probate of the last 
will of Maude I. Marshall, late of Summit, N. J. 
deceased, and letters testamentary thereon, and 
no caveat having been filed against admitting 
said will, and the depositions of Elizabeth Fre- 

20 wen and Edwin L. Snedeker, two of the sub-
scribing witnesses to the same having been duly 
taken, and it appearing to me upon such proofs 
that the will produced was duly executed accord-
ing to law and that more than ten days have 
elapsed since the death of the testatrix;

It is, on this fourteenth day of April, nineteen 
hundred and thirty-one, ordered and adjudged 
that the said will be and the same is hereby 
established as the last will and testament of 

30 said deceased, and that the same shall be and 
is admitted to probate, and that letters testa-
mentary be issued thereon.

GEORGE H. JOHNSTON,
Surrogate.

Recorded in Union County Surrogate’s Office 
in Book D-3 of Wills, page 370.

CHARLES A. OTTO, Jr .
Surrogate.

40
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STATE OF NEW JERSEY 

U n i o n  Co u n t y  S u r r o g a t e 's  Co u r t

I, C h a r l e s  A. O t t o , J r ., Surrogate and Clerk 
of the Surrogate's Court of the County of 
Union and State of New Jersey, do hereby 10 
certify that I have compared the annexed copy 
of the Last Will and Testament of MAUD I. 
MARSHALL late of the County and State afore-
said, deceased; and the annexed copies of the 
application for probate, of the order of the 
Surrogate granting the probate of said Will 
with the records thereof, now remaining in this 
office, and have found the same to be a correct 
transcript thereof, and of the whole of such 
records. 20

W i t n e s s  my hand and seal of office, this 
twentieth day of November in the year of our 
Lord one thousand nine hundred and thirty- 
four.

CHARLES A. OTTO, Jr .,
Surrogate and Clerk of 

( s e a l )  the Surrogate’s Court.

Exhibit C . 2.

30

Carbon copy of Will of Maude I. Marshall 
(1928) printed in full as Exhibit C. 1.

40
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I, MABEL V. MARSHALL, of the Borough of 
Brooklyn, County of Kings, City and State of 
New York, do make, publish and declare this 
my Last Will and Testament, hereby revoking 

10 any and all former wills and codicils by me made.
F i r s t : I order and direct by executrix, or 

executor, hereinafter named, to pay my just 
debts and funeral expenses.

Se c o n d : All my household goods, wares and 
furniture, silverware, clothing, jewelry, pictures, 
books and bric-a-brac, I give and bequeath to my 
sister, Maud I. Marshall, if she shall survive me, 
or, if she shall die before me, then to my cousin 
Martha Whitmore.

20
T h i r d : I give and bequeath the sum of Ten 

Thousand Dollars to my brother Robert Jesse 
Marshall, if he shall survive me, and if he shall 
die before me, I direct that the same shall fall 
into and form part of my residuary estate here-
inafter mentioned.

F o u r t h : All my right, title and interest at 
my death, of in and to the lands and premises 
known as No. 416 East 58th Street, in the Bor- 

30 ough of Manhattan, City and State of New York, 
I give and devise to my sister, Maud I. Marshall, 
if she shall survive me, or, if she shall die before 
me, then to my brother, Robert Jesse Marshall, 
and if neither my said sister or brother shall 
survive me, then I direct that the same shall fall 
into, and form part of my residuary estate, here-
inafter mentioned.

F i f t h : All my right title and interest at my 
death, of in and to the lands and premises 

40 known as No. 21 Greenwich Avenue (also known
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as Nos. 128 and 128-A West 10th Street) in the 
Borough of Manhattan, City and State of New 
York, I give and devise to my sister, Maud I. 
Marshall, if she shall survive me, or if she shall 
die before me, then I give and devise the same 
to Brooklyn Trust Company in trust, to hold the 
same (subject to the power of sale hereinafter 10 
mentioned), to collect the rents, issues, and 
profits thereof, and to pay said rents, issues and 
profits to my brother, Robert Jesse Marshall, for 
and during his life, and upon his death I give 
and devise the same, together with all unex-
pended income thereon, or the proceeds of sale 
thereof, if the same shall have been sold, to my 
cousin Albert A. Marshall, if he shall be living 
at my brother’s death, or, if he shall then be 
deceased, then to the child or children of said 20 
Albert A. Marshall living at that time, or if 
neither said Albert A. Marshall, nor any child of 
his, shall then be living, then to such of the fol-
lowing named persons as shall then be living, to 
wit: Herbert Marshall, Agnes Croake, Ellen 
Louise White, J. Dupree Stanard, Benjamin 
Stanard and Lulu Reed. If neither my said sis-
ter, nor my said brother shall survive me, I give 
and devise said right, title and interest in said 
last mentioned real property to said Albert A. 30 
Marshall, if he shall survive me, or if he shall 
die before me, then to his child or children me 
surviving. If neither my said sister, nor my 
said brother, nor said Albert A. Marshall, nor 
any child of his, shall survive me, then I direct 
that said right, title and interest in said last men-
tioned real property shall fall into and form 
part of my residuary estate hereinafter men-
tioned.

40
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S i x t h : All my right, title and interest, at my 
death, of in and to the lands and premises 
known as No. 47 St. Johns Place, Borough of 
Brooklyn, City and State of New York, I give 
and devise to my sister, Maud I. Marshall, if she 
shall survive me, or if she shall die before me 

10 then to my cousin Martha Whitmore, if she shall 
survive me, or if she shall also die before me, 
then to the child or children of said Martha Whit-
more, me surviving; and in case neither my said 
sister, nor said Martha Whitmore, nor any child 
of hers shall survive me, then I direct that said 
right, title and interest of in and to said last 
mentioned real property shall fall into and form 
part of my residuary estate hereinafter men-
tioned.

20 Se v e n t h : All my right title and interest of in 
and to any real property in the State of Florida 
at the time of my death, I give and devise to my 
sister, Maud I. Marshall, if she shall survive me, 
or, if she shall die before me, then to Mary Bell 
Hunt, if she shall survive me, or if neither my 
said sister, nor said Mary Bell Hunt shall sur-
vive me, then to the child or children of said 
Mary Bell Hunt, me surviving, and if neither 
my said sister, nor said Mary Bell Hunt, nor any 

30 child of hers, shall survive me, I order and 
direct that said real property last mentioned 
shall fall into and form part of my residuary 
estate, hereinafter mentioned.

E i g h t h : All the rest, residue and remainder 
of my property and estate, real and personal, 
and wheresoever situate, I give, devise and be-
queath to my sister, Maud I. Marshall, if she 
shall survive me, or, if she shall die before me, 
then to such of the following named persons, 

40 Herbert Marshall, Agnes Croake, Ellen Louise
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White, J. Dupree Stanard, Benjamin Stanard, 
and Lulu Beed, as shall survive me.

N i n t h : I nominate, constitute and appoint 
my sister, Maud I. Marshall, executrix of this 
my will. I f my said sister shall die before me 
or after me, I nominate constitute and appoint 
Brooklyn Trust Company executor hereof.

T e n t h  : If my said sister shall die before me 
and if the trust in the lands and premises known 
as 21 Greenwich Avenue, also known as Nos. 128 
and 128-A West 10th Street in the Borough of 
Manhattan, City and State of New York, pro- 
vived for in the foregoing F i f t h  Clause shall 
take effect, I authorize the Trustee in said Clause 
named at any time in its discretion during the 
life of my said brother, and either at public or 
private sale, and either for cash or part cash 
and part credit, to sell the real property or 
interest in real property forming the corpus of 
said trust, and to execute, and deliver all neces-
sary deeds to convey the fee of the property or 
interest therein so sold to the purchaser or pur-
chasers and I direct that in case of such sale the 
proceeds thereof shall continue to be held and 
invested under such trust, the income collected 
and paid, and the principal pass and be distrib-
uted all in the same manner as said real prop-
erty or interest therein would have done had the 
same not been so sold.

E l e v e n t h : I f any beneficiary under this Will 
shall contest the same, or the probate thereof, 
then and in that event, I annul each and every 
legacy or devise by this will made to such bene-
ficiary, and I give and bequeath the property 
which would otherwise have gone to such bene-
ficiary to Brooklyn Bureau of Charities, and 
provided further that if the legacy thus annulled

10

20

30
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shall be a gift of income for life, the said gift of 
income shall fail, and the property which would 
have been held to produce such income shall pass 
under the provisions of my will as though such 
income beneficiary had died before me. 

T w e l f t h : I order and direct that no bond or 
I® other security shall be required of either my 

sister, or said Brooklyn Trust Company as ex-
ecutrix, executor, trustee or in any other capacity 
whatsoever.

In W i t n e s s  W h e r e o f  I have hereunto set my 
hand and seal the 13th day of July, Nineteen 
Hundred and Twenty-eight.

MABEL V. MARSHALL, ( l . s . )

Signed, sealed, published and declared 
by the above named Testatrix,
MABEL V. MARSHALL, as and 
for her last Will and Testatment, 
in the presence of us who at her re-
quest, in her presence and in pres-
ence of each other subscribe our 
names as witnesses.
E d w i n  L. S n e d e k e r

429 Washington Avenue, Brooklyn, N. Y.
30 L e o n a r d  N. S n e d e k e r

363 Carlton Avenue, Brooklyn, N. Y.
E l i z a b e t h  F r e w e n ,

50 Sterling Place, Brooklyn, N. Y.

Exhibit C. 4 .

Transcript of Testimony before Jacques 
Hecht, Master in Chancery of New Jersey. 

40 Printed ante pp. 66-81.
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No. 187

THE GARDEN CITY HOTEL 
Garden City, New York

M Capt. Marshall Room No. 319 
Date of Arr... ..Date of Den.

From Bill No......... .To Bill No. 262 Rate $. 
Rate $.

..........Weekly

................Day

Date 1933 7/8 7/9 7/10 7/11 7/12 7/13 7/14

Brought Forward . 4.25 9.90 15.60 20.35 25.10 29.95
Rent ...................... . . .  3.00 3.00 3.00 3.00 3.00 3.00 3.00
Restaurant ............ .60 .50 .50 .60 .60

« .50 .70 1.25 1.25 1.25 1.00
« .75 1.25 1.25
“ .......... 1.25

Beverages .............. .15

Telephone ............

Sundries ................
•••

Valet ......................
Laundry ................
Newsstand ............ .15
Transfer
From .................... ••

Total ................ . . .  4.25 - 9.90 15.60 20.35 25.10 29.95 35.80
Payments ............
Allowances ..........
Transfer
To .........................
Balance Forward

Bills Payable When Rendered Apt. No.
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No. 262

THE GARDEN CITY HOTEL 
Garden City, New York

M Capt. Robert J. Marshall Room No. 319
.............................................................  Date of Arr_____ Date of Dep..........

From Bill No. 187 To Bill No-------- Rate $---------------- i................Weekly
Rate $3.00 Day

Date 1933 7/15 7/16 7/17 7/18

Brought Forward . ..35.80 5.95 11.90 17.35
R en t....................... .. 3.00 3.00 3.00 . •

Restaurant............ .. .60 .50 .60 .60
« .. 1.00 .85 .50

it

.. 1.25 1.25 1.25

Beverages .............. • •

Telephone ............
«<
it

.. .10 .10

Sundries ................
••

Valet ....................
Laundry ................
Newsstand ............
Transfer

.35 .08

From ..................... • •

Total .................. ...41.75 11.90 17.35 18.03
Payments .............. . .35.80 18.03
Allowances ............
Transfer
To ...........................

. - ____ —

Balance Forward . . . .  5.95 ....

Bills Payable When Rendered Apt. No.

(Rubber Stamp)

B—GARDEN CITY HOTEL—B 
Paid JUL 18 1933 

A1
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G
H
C THE GARDEN CITY HOTEL No. 7955

Garden City, L. I.

Date 7/8

Name R. J. Marshall

Street 167 Park PL 
City Brooklyn.

Money, Jewels and other valuable packages must be placed in the safe in 
the Office, otherwise the management will not be responsible for any loss.

Arrived Departed Room Rate Clerk Account No.
319 3.00 S 187

Remarks
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I, MAUD I. MARSHALL, of the Borough of 
Brooklyn, City and State of New York, do make, 
publish and declare this, my last Will and Testa-
ment, hereby revoking all former Wills by me 

10 made:
F i r s t : I order and direct my Executrix or 

Executor to pay my just debts and funeral ex-
penses.

Se c o n d : T o  my brother, Robert Jesse Mar-
shall, I give and bequeath the sum of One thou-
sand Dollars.

T h i r d : All right, title or interest which I  
have or may or shall have at the time of my 

2q death of, in or to the lands and premises in the 
Borough of Manhattan, City and State of New 
York, known as No. 416 East Fifty-eighth 
Street, I give and devise to my sister, Mabel V. 
Marshall and my brother, Robert Jesse Marshall, 
in equal shares if both survive me, or the whole 
of my said right, title and interest to that one 
of my said sister and brother who shall survive 
me.

F o u r t h : All right, title or interest which I 
3C have or may or shall have at the time of my 

death of, in or to the lands and premises in the 
Borough of Manhattan, City and State of New 
York, known as No. 21 Greenwich Avenue (also 
known as Nos. 128 and 128-a West Tenth Street) 
I give and devise to my sister, Mabel V. Marshall, 
if she shall survive me.

F i f t h : If my sister, Mabel Y. Marshall, shall 
predecease me and my brother, Robert Jesse 
Marshall, shall survive me, I give and devise all 

40 right, title and interest which I may or shall
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have at the time of my death of, in or to said 
lands and premises 21 Greenwich Avenue (also 
known as 128 and 128-a West 10th Street) to 
Brooklyn Trust Company, in trust, to hold the 
same, to collect and receive the rents, issues and 
profits thereof, and to pay said rents, issues and 
profits to my said brother for and during his life ; 
and upon his death after mine, I give and devise 
all said right, title and interest, so held in trust, 
to Mabel Sanford and Martha Whitmore 
(daughters of J. Edwin Connor) equally if both 
survive my said brother or the whole thereof to 
that one of them who shall survive him, except 
that should either or both of them die before my 
said brother and leave issue surviving him, then 
the issue of each of them so dying which shall 
survive my said brother shall take the share to 
which the parent of such issue would have been 
entitled if living.

S i x t h : If neither my said sister Mabel V. 
Marshall nor my said brother Robert Jesse 
Marshall shall survive me, then and in that event 
I give and devise all right, title and interest 
which I may or shall have at the time of my 
death of, in or to said lands and premises 21 
Greenwich Avenue (also known as 128 and 128-a 
West 10th Street) to Mabel Sanford and Martha 
Whitmore, equally if both survive me, or the 
whole thereof to that one of them who shall 
survive me, except that should either or both of 
them die before me and leave issue me surviving, 
then the issue of each of them so dying which 
shall survive me shall take the share to which 
the parent of such issue would have been entitled 
if living.

S e v e n t h  : All the rest, residue and remainder 
of my property and estate, real and personal

10

20

30

40
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and wheresoever situate, I give, devise and be-
queath to my sister, Mabel V. Marshall, if she 
shall survive me. But if my said sister shall die 
before my death, then and in that event, I dis-
pose of my said residuary estate, real and per-
sonal and wheresoever situate, as follows: (a)

10 I give and bequeath from said residuary estate 
the sum of Five Hundred Dollars to Ellen Louise 
White, (b) All my household furniture and 
furnishings, jewels and jewelry, wearing apparel, 
pictures, books, bric-a-brac and other chattels, I 
give and bequeath to Mabel Sanford and Martha 
Whitmore equally if both survive me, or the 
whole thereof to that one of them who shall sur-
vive me. (c) And the balance thereof to be 
converted into cash by my executor and dis-

20 tributed among the following named persons, (to 
whom I give and bequeath the proceeds of such 
conversion) namely: to Martha Agnes Croake, 
Albert Augustus Marshall and Mary Belle Hunt, 
or to such of them as shall survive me, except 
that should either or any of them die before me 
leaving issue me surviving then such issue (liv-
ing at my death) of each of them so dying shall 
take the share to which the parent would have 
been entitled if living.

30 E i g h t h : I nominate, constitute and appoint 
my sister, Mabel V. Marshall, executrix of this 
my Will.

N i n t h : If my said sister shall predecease me 
I nominate, constitute and appoint Brooklyn 
Trust Company executor of this my Will; and I 
authorize, empower and order it as such ex-
ecutor to sell (either at public auction or private 
sale and either for cash or part cash and part 
credit) all real property forming part of my

4 0
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residuary estate and to convey the same to the 
purchaser or purchasers thereof in order to 
make the distribution and division directed by 
the foregoing Seventh clause in the event of the 
death of my said sister before mine.

T e n t h : I order and direct that no bond or 
other security be required of either my sister or 
said Brooklyn Trust Company as executrix or 
executor or otherwise under this Will.

E l e v e n t h : I have made no further or other 
provision in this my Will for my brother Robert 
Jesse Marshall, for the reason, among others, 
that I have given him amply of my time and 
effort in the management of property from which 
he derived benefit, never having claimed or taken 
any commissions or compensation to which I 9q 
might have been entitled under my mother’s Will 
or otherwise. In case my said brother shall 
contest this my Will, I order and direct and 
provide as follows: (1) the legacy of One thou-
sand Dollars contained in the foregoing Second 
clause shall lapse and fail and shall fall into my 
residuary Estate disposed of by the Seventh 
clause; (2) the provisions of the foregoing Third 
clause shall be revoked and annulled, and the 
right, title and interest in real property, men- 0̂ 
tioned in said Third clause shall fall into and 
form part of my said residuary estate; and (3) 
the foregoing Fifth  and Sixth clauses shall be 
revoked and annulled, and in place thereof, in 
case my said sister shall die before me, I give 
and devise all right, title and interest which I 
may or shall have at my death of, in or to said 
lands and premises 21 Greenwich Avenue (also 
known as 128 and 128-a West 10th Street) to said 
Mabel Sanford and Martha Whitmore, in equal
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shares if both survive me, or the whole to that 
one of them who shall survive me, except that 
should either or both of them die before me leav-
ing issue then the issue, me surviving, of each 
one of them so dying shall take the share the 
parent of such issue would have taken if living.

T w e l f t h : Wherever used in this Will, the 
word issue refers to child or children only, and 
not to grandchild or grandchildren nor to step or 
adopted child or children.

I n  W i t n e s s  W h e r e o f , I hereunto set my hand 
and seal this day of September in the year 
Nineteen hundred and twenty-two.

W it n e s s e s

The foregoing instrument was on the day of 
its date and in our presence subscribed at the 
end thereof by Maud I. Marshall, the testatrix 
therein named, and was then and there in our 
presence declared by her to be her last Will and 
Testament; and we thereupon at her request, in 
her presence and in presence of each other sub-
scribed our names at the end thereof as wit-

30 nesses.
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I, MABEL V. MARSHALL, of the Borough of 
Brooklyn, City and State of New York, do make, 
publish and declare this, my last Will and Testa-
ment, hereby revoking all former Wills by me 
made:

F i r s t : I order and direct my Executrix or 
Executor to pay my just debts and funeral ex-
penses.

S e c o n d : T o  my brother, Robert Jesse Mar-
shall, I give and bequeath the sum of One thou-
sand Dollars.

T h i r d : All right, title or interest which I 
have or may or shall have at the time of my 
death of, in or to the lands and premises in the 
Borough of Manhattan, City and State of New 
York, known as No. 416 East Fifty-eighth Street, 
I give and devise to my sister, Maud I. Marshall 
and my brother Robert Jesse Marshall, in equal 
shares if both survive me, or the whole of my 
said right, title and interest to that one of my 
said sister and brother who shall survive me.

F o u r t h : All right, title or interest which I 
have or may or shall have at the time of my 
death, of, in or to the lands and premises in the 
Borough of Manhattan, City and State of New 
York, known as No. 21 Greenwich Avenue (also 
known as Nos. 128 and 128-a West Tenth Street) 
I give and devise to my sister, Maud I. Marshall, 
if she shall survive me.

F i f t h : If my sister, Maud I. Marshall, shall 
predecease me and my brother, Robert Jesse 
Marshall, shall survive me, I give and devise all 
right, title and interest which I may or shall have 
at the time of my death of, in or to said lands

10
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and premises 21 Greenwich Avenue (also known 
as 128 and 128-a West 10th Street) to Brooklyn 
Trust Company, in trust, to hold the same, to 
collect and receive the rents, issues and profits 
thereof, and to pay said rents, issues and profits 
to my said brother for and during his life; and 

10 upon his death after mine, I give and devise all 
said right, title and interest, so held in trust, to 
Mabel Sanford and Martha Whitmore (daugh-
ters of J. Edwin Connor) equally if both survive 
my said brother or the whole thereof to that one 
of them who shall survive him, except that should 
either or both of them die before by said brother 
and leave issue surviving him, then the issue of 
each of them so dying which shall survive my 
said brother shall take the share to which the 

20 parent of such issue would have been entitled if 
living.

S i x t h  : I f neither my said sister Maud I. Mar-
shall nor my said brother Robert Jesse Marshall 
shall survive me, then and in that event I give 
and devise all right, title and interest which I 
may or shall have at the time of my death of, 
in or to said lands and premises 21 Greenwich 
Avenue (also known as 128 and 128-a West 10th 
Street) to Mabel Sanford and Martha Whitmore, 

30 equally if both survive me, or the whole thereof 
to that one of them who shall survive me, except 
that should either or both of them die before 
me and leave issue me surviving, then the issue 
of each of them so dying which shall survive me 
shall take the share to which the parent of such 
issue would have been entitled if living.

Se v e n t h : All the rest, residue and remainder 
of my property and estate, real and personal 
and wheresoever situate, I give, devise and be-

40
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queath to my sister, Maud I. Marshall, if she 
shall survive me. But if my said sister shall 
die before my death, then and in that event, I 
dispose of my said residuary estate, real and 
personal and wheresoever situate, as follows:
(a) I give and bequeath from said residuary 
estate the sum of Five Hundred Dollars to Ellen 10 
Louise White, (b) All my household furniture 
and furnishings, jewels and jewelry, wearing 
apparel, pictures, books, bric-a-brac and other 
chattels, I give and bequeath to Mabel Sanford 
and Martha Whitmore equally if both survive 
me, or the whole thereof to that one of them 
who shall survive me. (c) And the balance 
thereof to be converted into cash by my executor 
and distributed among the following named per-
sons, (to whom I give and bequeath the proceeds 20 
of such conversion), namely: To Martha Agnes 
Croake, Albert Augustus Marshall and Mary 
Belle Hunt, or to such of them as shall survive 
me, except that should either or any of them die 
before me leaving issue me surviving then such 
issue (living at my death) of each of them so 
dying shall take the share to which the parent 
would have been entitled if living.

E i g h t h : I nominate, constitute and appoint 
my sister, Maud I. Marshall, executrix of this 30 
my Will.

N i n t h : If my said sister shall predecease me 
I nominate, constitute and appoint Brooklyn 
Trust Company executor of this my W ill; and I 
authorize, empower and order it as such executor 
to sell (either at public auction or private sale 
and either for cash or part cash and part credit) 
all real property forming part of my residuary 
estate and to convey the same to the purchaser

40
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or purchasers thereof in order to make the dis-
tribution and division directed by the foregoing 
Seventh clause in the event of the death of my 
said sister before mine.

T e n t h : I order and direct that no bond or 
other security be required of either my sister or 

* said Brooklyn Trust Company as executrix or 
executor or otherwise under this Will.

E l e v e n t h : I have made no further or other 
provision in this my Will for my brother Robert 
Jesse Marshall, for the reason, among others, 
that I have given him amply of my time and 
effort in the management of property from which 
he derived benefit, never having claimed or taken 
any commissions or compensation to which I 
might have been entitled under my Mother’s 

20 Will or otherwise. In case my said brother 
shall contest this my Will, I order and direct 
and provide as follows: (1) the legacy of One 
thousand Dollars contained in the foregoing 
Second clause shall lapse and fail and shall fall 
into my residuary estate disposed of by the 
Seventh clause; (2) the provisions of the fore-
going Third clause shall be revoked and annulled, 
and the right, title and interest in real property, 
mentioned in said Third clause shall fall into 
and form part of my said residuary estate; and 
(3) the foregoing Fifth  and Sixth clauses shall 
be revoked and annulled, and in place thereof, in 
case my said sister shall die before me, I give 
and devise all right, title and interest which I 
may or shall have at my death of, in or to said 
lands and premises 21 Greenwich Avenue (also 
known as 128 and 128-a West 10th Street) to 
said Mabel Sanford and Martha Whitmore, in 
equal shares if both survive me, or the whole to

40
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that one of them who shall survive me, except 
that should either or both of them die before me 
leaving issue then the issue, me surviving, of 
each one of them so dying shall take the share 
the parent of such issue would have taken if 
living.

T w e l f t h : Wherever used in this Will, the 
word issue refers to child or children only, and 
not to grandchild or grandchildren nor to step 
or adopted child or children.

In  W i t n e s s  W h e r e o f , I hereunto set my hand 
and seal this day of September in the year 
Nineteen hundred and twenty-two.

Witnesses

The foregoing instrument was on the day of 
its date and in our presence subscribed at the 
end thereof by Mabel V. Marshall the testatrix 
therein named, and was then and there in our 
presence declared by her to be her last Will and 
testament; and we thereupon at her request, in 
her presence and in presence of each other sub-
scribed our names at the end thereof as wit-
nesses. 3 0
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New Jersey Court of Errors and Appeals

Complainants-Appellants, from Final

T h e  Su mmit  Tr u s t  Co m- Chancery. 
p a n y , et al.,

D ef endants-Respondents.

B R I E F  O N  B E H A L F  O F  A P P E L L A N T S .  

(Italics ours, except where otherwise stated.)

This is an appeal from a final decree (S. C. p. 
169) entered in the Court of Chancery on March 
8, 1935, on the advice of the late Hon. John H. 
Backes, Vice-Chancellor, adjudging that Mabel 
V. Marshall and Maud I. Marshall, both deceased, 
did not execute mutual and reciprocal wills, and 
dismissing the bill of complaint.

The amended bill of complaint (S. C. p. 1) was 
filed by Agnes Croake and Ellen Louise White, 
both of whom were cousins of, and residuary 
legatees under the wills of Mabel V. and Maud
I. Marshall, and contained two causes of action:

1. to establish the lost will of Mabel V. 
Marshall, who died July 14,1933, at Summit, 
New Jersey,

2. to establish that Mabel V. and Maud I. 
Marshall had executed mutual and reciprocal 
wills in their lifetimes.

Between

A g n e s  Cr o ake  and E l l e n  
L o uise  W h it e ,

and
Decree in the 
Court of

On Appeal

S t a t e m e n t .

New Jersey State Library
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The prayer of the bill was to establish and 
probate the last will of Mabel V. Marshall, and 
to impress a trust in favor o f  the legatees under 
her will upon the assets of her estate in the pos-
session of respondents, Summit Trust Company 
(administrator of Mabel’s estate) and Robert 
Jesse Marshall, the latter being a brother of the 
deceased Mabel V. and Maud I. Marshall.

The brother’s interest in the estate of his 
sister, Mabel, is at stake in this litigation. If ap-
pellants succeed in establishing either of 
their causes of action, the brother’s share would 
be limited to $10,000.00 in cash, premises known 
and designated as No. 416 E. 58th street, New 
York City, and a life interest in premises known 
and designated as Nos. 128-128a W. 10th street, 
New York City (S. C. p. 8, pars. 3-4-5). Other-
wise, Robert Jesse Marshall succeeds to the en-
tire estate of his sister, Mabel V. Marshall, upon 
her intestacy, being the sole surviving heir-at- 
law and next-of-kin.

The size of the estate involved in this suit is 
substantial. Its value was set at approximately 
$200,000.00 (S. C. p. 59, 1. 36).

F a c t s .

Mabel V. Marshall, whose estate is the subject 
of contest in the present litigation, died in Sum-
mit, New Jersey, on July 14, 1933 at the age of 
67 years. She, her deceased sister Maud I. Mar-
shall (who had died in March 1931 at the age of 
71 years), and her brother Robert Jesse Mar-
shall, one of the respondents herein, constitute 
the surviving generation of the Marshall family, 
all of whom had grown up in Brooklyn, New 
York. The parents of this last generation had 
left a considerable estate to their children, but
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so far as Robert’s share was concerned, his in-
terest was held in trust by his two sisters (S. C. 
p. 152,1. 1, and Ex. DB. 3, S. C. p. 204).

The relationship between the two sisters on the 
one hand, and the brother on the other, was 
neither close nor pleasant. Robert has been 
characterized as being shiftless, irresponsible, 
and incapable of earning a livelihood (S. C. p. 69, 
1. 19). Had his parents not had the foresight to 
establish a trust fund for his maintenance and 
support, it is quite likely he would have squand-
ered his entire estate just as he had squandered 
the monies left outright to him by his sister 
Maud when she died in 1931 (S. C. p. 45, 1. 1), 
and thus become an object of charity either of 
his surviving sister Mabel, or of the community 
at large.

In contrast to the strained and hostile rela-
tions existing between the sisters and the 
brother, an extraordnary intimacy prevailed 
between the sisters. They lived together dur-
ing their entire lives, their early years and 
middle age, having been spent in the family 
home in Brooklyn, and their later years in Sum-
mit, New Jersey. They shopped together, and 
were invariably together when their business 
took them to the bank (S. C. p. 152, 1. 34); in 
short they were inseparable companions in every 
phase of their lives. They neither trusted nor 
liked their brother Robert, and dealt with him as 
seldom as possible in connection with family 
affairs.

Among the few persons who shared in the 
sisters’ confidences and affection were their two 
first cousins, Agnes Croake and Ellen Louise 
White, appellants herein. These cousins were 
practically the only relatives whom the Marshall
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sisters regarded without suspicion and fear. It 
was to them that the sisters presented their 
problems, and with them that they consulted be-
fore drawing their wills.

The intimacy existing between these two sisters 
made it quite apparent that when the one died in 
1931, it would only be a matter of a short time 
when the surviving sister would pass on also. 
Little wonder that in the disposition of their 
fortunes the sisters regarded their agreement to 
mutually testate as a solemn compact, irrevocable 
except upon their mutual consents.

The events leading up to the execution of the 
last wills of Maud I. and Mabel V. Marshall, are 
interesting and extremely pertinent on the issue 
of whether the sisters, upon the execution of their 
wills in 1928, definitely and unequivocally agreed 
that they were executing mutual and reciprocal 
wills, and would not thereafter revoke the same.

The law is quite clear that, if such an agree-
ment in fact existed, it may be enforced specific-
ally in equity by a residuary legatee in an action 
instituted to impress a trust upon the assets of 
the estate wherever found.

The two sisters first consulted the law firm of 
Snedeker & Snedeker, of Brooklyn, New York, 
relative to the preparation and execution of their 
wills (S. C. p. 28, 1. 19) in 1922. All of the in-
structions which were given to Mr. Leonard 
Snedeker of that firm were while both sisters 
were present.

One very important provision was reduced to 
writing, and sent to Mr. Snedeker. This clause 
related to the reason for providing a relatively 
small sum for their brother Robert, in both of 
the wills then about to be executed. The envelope
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and letter, mailed August 24, 1922, are in the 
handwriting of Maud, and the enclosure stating 
the reason why Robert’s share was so small is 
in the handwriting of her sister Mabel (S. C. p. 
61, 1. 3). A  photostat of this exhibit appears at 
the end of the record in the state of case, as 
Exhibit DB. 3. For the convenience of the 
Court, it is here quoted in full:

(The letter which was in Maud’s handwriting 
reads as follow s):

*1 Mr.  ̂Leonard M. Snedeker: W e have been 
thinking it over and we think we would like 
to have the enclosed inserted in our wills. 
Sincerely, Maud I. Marshall, August 24, 
1928.”

(The memorandum which was enclosed with 
the above letter, and which was in Mabel’s hand-
writing, reads):

“ I am giving a lesser amount to my 
brother Robert Marshall than bequest to my 
sister Maud I. Marshall. I will say that I 
have given my services to my brother, Rob-
ert Marshall for many years, as one of the 
trustees of the real estate, and I have never 
taken the usual compensation due me for 
such services to him. Therefore, I consider 
he has had a considerable gift of my serv-
ices, time and money for many years.”

The letter written by one sister, and enclosing 
a memorandum written by the other can bear but 
one interpretation, to wit: that the conclusions 
were arrived at only after they had been jointly 
discussed, and pursuant to their agreement that 
their wills about to be executed would never be 
changed except by joint action. In Maud’s letter 
she does not speak in the singular, but for her-
self and her sister. She says, 11 we think we 
would like to have the enclosed inserted in our 
wills.”  It is most important to bear in mind at 
this point that even as early as 1922, these two
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sisters had in mind the execution of mutual and 
reciprocal wills by which they were to be forever 
bound.

In accordance with these instructions, Mr. 
Snedeker prepared wills for both sisters, which, 
as we have said, were identical in every respect, 
except for the transposition of the sister’s 
names in their respective wills. In accordance 
with their previously expressed intention in the 
note sent to Mr. Snedeker, the following clause 
appears in both wills (Exhibit DB. 3, S. C. p. 
204):

“ I  have made no further or other pro-
vision in this my Will for my brother, Bob- 
ert Jesse Marshall, for the reason, among 
others, that I have given him amply of my 
time and effort in the management of prop-
erty from which he derived benefit, never 
having claimed or taken any commissions 
or compensation to which I might have been 
entitled under my mother’s Will or other-
wise”  (S. C. p. 197, par. 11; p. 202, par. 11).

To further guard against contest by their 
brother, both sisters inserted a provision in 
their wills, specifically limited to Bobert, pro-
viding that if he contested their respective wills, 
his interest in their respective estates should be 
forfeited:

“ In case my said brother shall contest this 
Will, I order and direct and provide as fol-
lows: (1) the legacy of One thousand dol-
lars contained in the foregoing Second 
clause shall lapse and fail and shall fall into 
my residuary Estate disposed of by the 
Seventh clause; (2) the provisions of the 
foregoing Third clause shall be revoked and 
annulled, and the right, title and interest in 
real property, mentioned in said Third clause 
shall fall into and form part of my said 
residuary estate; and (3) the foregoing Fifth  
and Sixth clauses shall be revoked and an-
nulled, and in place thereof, in case my said
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sister shall die before me, I give and devise 
all right, title and interest which I may or 
shall have at my death of, in or to said lands 
and premises at 21 Greenwich avenue (also 
known as 128 and 128-a West 10th street) to 
said Mabel Sanford and Martha Whitmore, 
in equal shares if both survive me, or the 
whole to that one of them who shall survive 
me, except that should either or both of 
them die before me leaving issue then the 
issue, me surviving, of each one of them so 
dying shall take the share the parent of such 
issue would have taken if living”  (S. C. p. 
197,1. 22; p. 202, 1. 20).

It thus appears that prior to the execution of 
the 1922 wills Maud and Mabel had jointly and 
carefully planned the distribution of their re-
spective estates. In that plan Robert was to 
share in only a minor degree. The obvious rea-
son for the limitation on Robert’s inheritance 
was that the sisters had no confidence in their 
brother, and because they felt that if he suc-
ceeded to the corpus of their estates, it would 
not be long before the entire Marshall fortune 
would be completely dissipated. It is evident 
that these sisters contemplated mutual and re-
ciprocal wills imposing the legal obligations that 
those terms imply.

In 1928 conditions had changed somewhat and 
the sisters agreed to change their wills. At this 
later date they again consulted Mr. Snedeker. 
Their conferences were held in precisely the 
same manner as those which preceded the execu-
tion of their 1922 wills. They came to the law-
yer’s office together (S. C. p. 26, 1. 15). No pro-
vision of their wills was discussed unless both 
sisters were present. Each entered into the con-
versation, and both offered suggestions which 
were subsequently embodied in both wills. Be-
fore any provision was adopted, there was a
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mutual acquiescence. When the wills were fin-
ally prepared for execution, they were identical 
in form and verbiage, except again for the in-
terposition of names of the one sister in the will 
of the other. Both sisters attended at the office 
of Mr. Snedeker on the same day and executed 
their wills before the same witnesses. Copies 
were left with the lawyer, and the originals were 
retained by the sisters. These actions bear of 
one interpretation only: that in executing their 
wills, each sister relied on the other’s represen-
tation that her will would not thereafter be 
changed or revoked except upon mutual consent.

Like the 1922 wills, the later instruments exe-
cuted in 1928, involved a carefully planned dis-
tribution of the estates of these two sisters. Like 
the 1922 wills also, the 1928 wills made no provi-
sion for the distribution of the estates beyond 
the life time of the survivor. That, they each 
knew, was provided for in the will of whichever 
sister survived. In effect, if not in actuality, 
such ultimate distribution was incorporated in 
the will of each sister by virtue of the agreement 
to mutually testate and to mutually refrain from 
revocation.

Neither the sisters, nor their brother ever 
married, and naturally their estates could not 
pass to direct descendants. Still feeling that a 
bequest of a large portion of their estates to 
their brother Robert would inevitably be squan-
dered, the sisters turned to those near relatives 
in whom they had complete confidence, and 
whose affections they mutually shared. An in-
spection of the 1928 wills discloses that Robert’s 
interest in each will was limited to cash of 
$10,000.00, premises at 416 E. 58th St., New York 
City, and a life interest in premises 128-128a 
West 10th street, New York City. The balance
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of the estate went to six persons of which ap-
pellants are two (S. C. p. 181, par. 8; p. 188, par. 
8).

At the time of the execution of the 1928 wills, 
the question again arose as to the insertion of a 
forfeiture clause in order to discourage a con-
test by their brother Robert (S. C. p. 27, 1. 30). 
The sisters were in mortal fear of their brother, 
and lest it should appear upon the death of one, 
that the forfeiture clause was directly aimed at 
Robert, who under such circumstances would 
probably have made the life of the survivor 
quite miserable, it was decided that this clause 
be directed against any legatee contesting or 
disputing any provisions in the will. This clause 
in the 1928 wills reads as follows:

“ I f any beneficiary under this will shall 
contest the same, or the probate thereof, 
then and in that event, I annul each and 
every legacy or devise by this will made to 
such beneficiary, and I give and bequeath 
the property which would otherwise have 
gone to such beneficiary to Brooklyn Bureau 
of Charities, and provided further that if the 
legacy thus annulled shall be a gift of in-
come for life, the said gift of income shall 
fail, and the property which would have 
been held to produce such income shall pass 
under the provisions of my will as though 
such income beneficiary had died before 
me.”  (S. C. p. 182, par. 11; p. 189, par. 11.)

It is very important to bear in mind that the 
circumstances leading up to the actual execution 
of the 1928 wills were practically identical with 
those which were present when the 1922 wills 
were executed. Only insofar as the “ in terrorem 
clause 1 was general instead of specific in termi- 
nology, and only insofar as no written com-
munication to their lawyer was necessary, did
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the procedure in the preparation and execution 
of these respective wills, six years apart, differ.

The Court below held that while the sisters had 
executed similar wills, this was done without any 
obligation on their part restricting them from 
thereafter revoking at their pleasure (S. C. p. 
163, 1. 29). This conclusion seems unreasonably 
strained, in view of all the circumstances sur-
rounding the preparation of their wills, and the 
particular caution exercised by both sisters in 
the method and manner of disposing of their 
fortunes. I f they were not under reciprocal ob-
ligations to refrain from changing or revoking 
their original wills made in 1922, why did they 
jointly execute their wills in 1928? Why did 
they always attend at their lawyer’s office to-
gether? Why did they discuss and determine 
the provisions of their 1928 wills in the presence 
of each other? Why were the 1928 wills identi-
cal in form and executed on the same day before 
the same witnesses? Was this all merely a co-
incidence ?

It would be most unusual, and counsel’s re-
search has found not one single decision where 
reciprocal wills by their very terminology state 
that they are reciprocal and mutual wills. That 
would be the unusual method of ascertaining 
whether mutual wills exist. It is usual to ascer-
tain the existence of mutual and reciprocal wills 
from the surrounding circumstances. Counsel 
can conceive of no stronger circumstances than 
were present in the case at bar. The learned 
Vice-Chancellor who sat below, had previously 
decided Tooker v. Vreeland, 92 N. J. Eq. 340, 
a ff’d, 93 N. J. Eq. 224, there holding that:

“ The vital question is, Was it agreed by 
them that the wills should remain irrevoc-
able after the death of either? For the solu-



11

tion of this we must look to the extraneous 
testimony, keeping in mind that, to establish 
an agreement, the proofs must be clear and 
convincing. The contract may be found in 
an express promise, or inferred, as a con-
clusion of fact, from  the circumstances sur-
rounding the parties.”

Appellants submit that the circumstances sur-
rounding the case at bar, and referred to in de-
tail hereafter, were even stronger than those in 
Tooker v. Vreeland, supra. The decisions in 
these two cases, written by the same Vice-Chan-
cellor, seem inconsistent and irreconcilable. A  
reversal of the case at bar will bring it in direct 
accord with the Tooker case, which must be re-
garded as controlling, because of its affirmance 
in this Court.

Maud I. Marshall died in March, 1931. 
Her will, drawn by Mr. Snedeker in 1928, 
was probated in Union County. Under 
its terms and in accordance with the mu-
tual agreements made by the sisters her entire 
estate went to Mabel, the surviving sister. That 
Mabel lived for even two years thereafter is of 
itself quite surprising, in view of the depend-
ence of each sister upon the other. Mabel con-
tinued to reside in the house on Beachwood 
Road, Summit, New Jersey, which both sisters 
had purchased in their joint names when they 
moved from Brooklyn.

After Maud’s death, Mabel practically lived 
the life of a recluse, seeing only appellants who 
visited her quite regularly, her neighbor Miss 
Rockwell, and, when necessary in connection 
with the administration of her sister’s estate, her 
lawyer in Summit. During this period of a 
little over two years, her brother Robert, accord-
ing to his own testimony, saw her only eight
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times (S. C. p. 113, 1. 39). Little wonder that 
the sisters had no respect or regard for 
him. Despite what might have happened 
theretofore, if there had been any bond of af-
fection, or even sympathy between Robert and 
Mabel, would it not have been most natural for 
him to pay a little more attention to his surviv-
ing sister, realizing that since Maud’s death, 
Mabel was practically alone in the world, with at 
most but a few years to live, and that she alone 
had the responsibility of caring for the property 
which she had lately inherited from Maud, in 
addition to her own and that she held in 
trust for her brother? Does this disregard and 
lack of consideration for his sister, support the 
presumption of revocation? Is it reasonable to 
suppose that Mabel had completely changed her 
feeling for Robert, and had revoked or destroyed 
her will that he might succeed to her entire es-
tate upon her intestacy? What had Robert done 
to justify such favor from Mabel? If he had 
shown himself to be possessed of any feeling for 
her, or had evinced an intention of assuming 
some of the burdens entailed in managing her 
real estate, perhaps in return Mabel would have 
endeavored to let him share in the whole or a 
part of her estate. That, of course, would have 
been contrary to her agreement with Maud in 
1928, but there would then at least be some basis 
for Mabel breaking her agreement.

It is beyond the realm of reason to suppose 
that, fearing Robert as she did, and receiving no 
attention from him after Maud’s death which 
would have warranted a change in her regard 
for him, that Mabel voluntarily destroyed her 
will in order to permit him to inherit her entire 
estate upon intestacy.
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The final chapter of Mabel’s life was written 
in July 1933 when, worn down by the depression, 
and apparently feeling that she had nothing fur-
ther to live for, she took her own life by inhaling 
gas in the kitchen of her home. As the Vice- 
Chancellor stated, it was a desperate route to 
have taken, but nevertheless, indicative of the 
fact that Mabel was conscious to the end (S. C. 
p. 167, 1. 25).

In view of this finding, and in view of all of 
the circumstances leading up to Mabel’s untimely 
end, it is difficult to understand the conclusions 
of the learned Vice-Chancellor. Considerable 
positive testimony was adduced at the hearing to 
the effect that Mabel’s will might have been 
stolen and destroyed by her brother Robert or 
by other persons unknown, but the Court found 
that the burden of proof in this respect had not 
been sustained. To say the least, there were 
plenty of suspicious circumstances. None of 
them supported the legal presumption of revoca-
tion. All of them confirmed the thought para-
mount in the sisters’ minds during the last years 
of their lives, that Robert was not to inherit 
their entire estates.

Shortly after the death of Mabel and in the 
absence of the production of her will, Summit 
Trust Company of Summit, New Jersey, was 
appointed administrator of her estate, Robert 
renouncing in its favor.

In the bill of complaint as originally filed, 
Summit Trust Company was named as a de-
fendant in its individual capacity. The pro-
ceedings below, however, were amended by an 
order substituting the Trust Company, as Ad-
ministrator of the Estate of Mabel V. Marshall, 
deceased, in place and stead of Summit Trust
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Company, in its individual capacity. The order 
to thus amend the proceedings was inadvertently 
omitted from the printed State of Case.

In connection with the admissability of certain 
very relevant testimony it is important to note 
that the Trust Company was made a party be-
cause it is in the possession of some of the assets 
of Mabel’s estate. In that position, Summit 
Trust Company is not unlike a stakeholder, hold-
ing the fruits of litigation until it is legally de-
termined which party is entitled to such assets.

The numerous grounds for reversal contained 
in the petition on appeal suggest the following 
questions for consideration and determination 
by this Court:

Q U E S T I O N S  I N V O L V E D

1 .  W h a t  p r o o f  i s  r e q u i s i t e  i n  o r d e r  t o  e s t a b -
l i s h  t h e  e x e c u t i o n  o f  m u t u a l  a n d  r e c i p r o c a l  w i l l s ?

2 .  W h a t  p r o o f  i s  r e q u i s i t e  i n  o r d e r  t o  e s t a b -
l i s h  a  l o s t  w i l l ?

3 .  I n  a  s u i t  i n s t i t u t e d  e i t h e r  t o  e s t a b l i s h  a 
l o s t  w i l l ,  o r  t o  i m p r e s s  a  t r u s t  u p o n  a s s e t s  o f  a  
d e c e d e n t  p u r s u a n t  t o  t h e  p r o v i s i o n s  o f  a n  a l l e g e d  
m u t u a l  a n d  r e c i p r o c a l  w i l l ,  i s  t h e  t e s t i m o n y  o f  
r e s i d u a r y  l e g a t e e s  o f  c o n v e r s a t i o n s  a n d  t r a n s -
a c t i o n s  w i t h  t h e  d e c e d e n t  a d m i s s i b l e ?

Before entering into a discussion as to whether 
the testimony of all the witnesses was admis-
sible, or whether the admissible evidence suffi-
ciently established the lost will of Mabel, or that 
Maud and Mabel had executed mutual and re-
ciprocal wills, beyond the power of the survivor 
to revoke, it should prove helpful to this Court 
to have before it a summary of the testimony 
given by the various witnesses, bearing upon the
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questions which will he dealt with under a dis-
cussion of the law involved in this case:

Leonard N. Snedeker (Appellant’s witness):
Mr. Snedeker a practising attorney in Brook-

lyn, New York, since 1904 (S. C. p. 20, 1. 15) is 
a member of the firm of Snedeker & Snedeker. 
He was the person who was consulted by Maud 
and Mabel in 1922 when they first drew their 
wills. He had known the Marshalls since 
childhood, as they lived within three or four 
blocks of his own home (S. C. p. 20, 1. 32). It 
was to him that the letter, Exhibit DB. 3, was 
addressed when these sisters decided upon in-
serting in their 1922 wills a reason for limiting 
the bequest to their brother Robert. Mr. Snede-
ker told of both sisters invariably attending at 
his office together, and how both made sugges-
tions for their wills, but that no suggestion was 
ever adopted unless it was mutually approved 
(S. C. p. 30, 1. 26). Mr. Snedeker told also of 
similar conferences held in connection with the 
execution of the 1928 wills (S. C. p. 21, 1. 19) and 
how both sisters insisted that a forfeiture clause 
be inserted in their wills similar to, if not identi-
cal with the forfeiture clause inserted in the 1922 
wills which had been specifically directed against 
their brother.

A reading of Mr. Snedeker’s testimony leaves 
no room for doubt that these sisters were so 
wrapt up in each other that they intended that 
their actions constitute an agreement to make 
and execute mutual and reciprocal wills, bind-
ing upon each other, just as if a specific covenant 
to that effect had been inserted in each will. I f 
the emphasis at that time was less on the obli-
gation than on the performance, it was only be-
cause the sisters were in complete accord. The
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obligation of the survivor not to change the 
provisions of her will after inheriting her sis-
ter’s estate was inherent in the transaction, and 
should be implied in law.

Mr. Snedeker was completely disinterested. 
He knew the Marshall family for years and his 
testimony free from bias or prejudice should re-
receive great weight by this Court.

Agnes Everson Croake (Appellant) :
This appellant was a first cousin of the Mar-

shalls. Their respective mothers were sisters. 
Mrs. Croake testified that she had spoken to 
Mabel V. Marshall, at her home in Summit, in 
January, February, March, April, May and as 
late as June 4, 1933, during which time Mabel 
repeatedly stated that her estate would pass in 
accordance with the term of her mutual will 
made with Maud (S. C. p. 44, 1. 21). Evidently 
a confidante of the Marshall sisters, they fre-
quently discussed the provisions of their wills 
with her (S. C. p. 43, 1. 22). Since they had been 
left a considerable estate by their parents, and 
had no direct descendants, it was a problem as 
to whom the estate should ultimately go.

Mrs. Croake testified that prior to 1928, when 
the wills in question were executed, both Maud 
and Mabel frequently told her that they were 
making identical wills, and discussed with her 
intended provisions (S. C. p. 45, 1. 9). Mrs. 
Croake and Mrs. White, appellants in this case, 
were not the only relatives who were being re-
membered by the Marshalls.

After Maud’s death in 1931, Mabel had a con-
versation with Mrs. Croake in which the bene-
ficiaries in Maud’s will were discussed. Sur-
prised at learning that Mrs. Croake had a copy
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of Maud’s will—procured from the Union 
County Surrogate’s Office—Mabel said, “ Well, 
all right then. You have a copy of my will too”  
(S. C. p. 49,1. 17).

Toward the end Mabel was quite worried and 
disturbed over the irresponsibility of her 
brother. She often bemoaned the fact that he 
had squandered the cash bequest of $10,000.00 
he had inherited under Maud’s will when she 
died in 1931 (S. C. p. 45, 1. 1). In less than three 
years Robert had dissipated this entire fund.

It is evident throughout the testimony that 
the agreement to make an execute mutual and 
reciprocal wills in 1928 was ratified, re-affirmed 
and reiterated by the surviving sister, Mabel, 
on numerous occasions before and after her 
sister’s death, and as late as June 4,1933, scarce-
ly a month before her death. Her attitude to-
ward her brother which originally gave rise to 
that agreement continued unchanged to the end.

Ellen Louise White (Appellant):
Miss White was likewise a first cousin of the 

Marshalls. She said that the sisters had often 
spoken to her about their wills.

In January 1929, she said that meeting them 
as they came from Mr. Snedeker’s office, Mabel 
told her that they had been considering making 
codicils to their wills (S. C. p. 50, 1. 31).

A  further conversation with Mabel took place 
the night of Maud’s funeral in March 1931. Ap-
pellant returned to Mabel’s home in Summit 
with her and was shown a copy of Maud’s will. 
Appellant expressed surprise over seeing the 
cash bequest of $10,000.00 to Robert, knowing 
how the sisters regarded Robert’s ability to
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manage his personal funds. Maud explained this 
by saying that she and her sister had discussed 
Robert’s bequest upon a number of occasions, 
and had decided to leave him $10,000.00 to squan-
der. Mabel further told this appellant just as 
she later told Mrs. Croake, “ Now you have read 
that copy of Maud’s will, and, Louise, you know 
what mine is”  (S. C. p. 51, 11. 1-38).

While this appellant did not see Mabel as often 
as Mrs. Croake, she nevertheless saw her many 
times from 1931 to the date of her death. Mabel 
was constantly worried about her brother, and 
about real estate conditions in general, and 
craved the companionship of some person in 
whom to confide her troubles.

On March 21, 1933, Mabel said, “ You know 
Louise, that I have not made any other will. 
That will that Maud and I made at the same time 
is what I want”  (S. C. p. 52, 1. 20).

The fact that these two sisters had made mu-
tual and reciprocal wills was known to Robert, 
because shortly after Maud’s death he called 
upon Miss White, and said, “ Well, I know one 
thing, and that is that Maud and Mabel had made 
wills just alike”  (S. C. p. 53, 1. 39).

Miss WLite testified that Mabel had told her 
she was afraid of her brother Robert. He was 
constantly in financial difficulties, and was re-
peatedly causing her great concern by his de-
mands for money (S. C. p. 56, 1. 17).

It thus appeared from Miss White’s testimony, 
as well as from Mrs. Croake’s, that Mabel real-
ized the obligation she was under by virtue of the 
mutual and reciprocal will which she had exe-
cuted with her sister Maud in 1928, and that she 
was perfectly content to abide by its terms. If
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her attitude toward her brother had changed in 
the interim, it was for the worse.

Anne M. Ralston (Appellant’s witness):
This witness is a physician, having practiced 

in Brooklyn since 1900. She testified that in 
August 1932, she called at Miss Marshall’s home 
in Summit, and requested her to spend a few 
weeks with her at Manhattan Beach, in the com-
pany of herself and Mrs. White, who was then 
staying with her. Mabel refused, saying she was 
afraid to leave her house, because Bobert had a 
key to it, and there was no telling what he might 
do if the place were left unoccupied for two 
weeks (S. C. p. 64, 1. 13). Dr. Ralston’s testi-
mony is important, because it shows that the 
fear which Mabel expressed for her brother 
Robert was not only mentioned to appellants, 
but to other friends. This fear was unquestion-
ably something real and present. It shows the 
improbability of Mabel voluntarily revoking or 
destroying her 1928 will in order to have Robert 
succeed to her whole estate.

Frances Rockwell (Appellant’s witness):
This witness lived next door to the Marshalls 

when they moved to Beachwood Road, Summit, 
and after the death of Maud, saw a great deal 
of Mabel. Mabel confided to her that she was 
very lonely, and that the sole surviving member 
of her immediate family (Robert) was estranged 
from her, and completely undependable (S. C. p. 
69, 1. 12). When Miss Rockwell suggested that 
Robert move out to Summit, and in some degree 
take the place of Maud, and thus offer some com-
panionship to his surviving sister, Mabel prompt-
ly told her that it was impossible, that Robert 
was absolutely unreliable, had always been a
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troublemaker, and that his presence in Summit 
would only make things worse (S. S. p. 68,1. 21).

Miss Rockwell testified specifically on the sub-
ject of the will, that Mabel told her that she and 
her deceased sister had made a “ joint will”  in 
the presence of the family lawyer, and that in 
order to avoid any trouble which would have 
undoubtedly arisen had Robert been completely 
disinherited, they had determined to each leave 
him $10,000.00 in cash (S. C. p. 69, 1. 13). On at 
least four separate and distinct occasions Mabel 
repeated that she and Maud had made a “ joint 
will”  (S. C. p. 71, 1. 31), and that this “ joint 
will”  was in existence, and had not been de-
stroyed (S. C. p. 72, 1. 1).

Miss Rockwell was a completely disinterested 
party. She was a neighbor, and it was quite 
natural that Mabel should have sought her com-
panionship during the intervals when she used 
to see Mrs. Croake and Mrs. White, and while 
the brother Robert was offering Mabel no com-
fort. Great weight should be given to these con-
fidences and admissions made to Miss Roskwell, 
who stands neither to gain nor lose by this liti-
gation.

Harold W. Walker (respondents witness):
Mr. Walker was the assistant manager of the 

Brooklyn Trust Company. He had known the 
Marshalls for many years. He recalled the ac-
counts kept in his bank by the Marshall sisters 
individually, and as trustees for their brother 
Robert. He stated that in the sixteen years that 
these sisters came into the bank, he never saw 
them come in, one without the other. They were 
inseparable (S. C. p. 152, 1. 35). His testimony 
definitely bore out the proofs established by the
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other witnesses, that the facts surrounding the 
lives of these sisters, coupled with the actual 
preparation of their wills in 1928, constitute the 
execution of mutual and reciprocal wills.

This witness stated that a week or two before 
Mabel’s death in July, 1933, Robert inquired of 
him whether the Bank had Mabel’s will in their 
possession (S. C. p. 153, 1. 30). This inquiry 
could not but create grave suspicions in view 
of the fact that in the preceding December, Mabel 
is alleged to have said in his presence that she 
had destroyed her will (S. C. p. 129, 1. 20). This 
discrepancy in Robert’s testimony, which makes 
his evidence entirely valueless, will be adverted 
to later in this brief.

Robert Jesse Marshall (respondent):
Robert is the sole person to benefit from 

Mabel’s estate, if the decree herein is affirmed.

He admitted that he has only seen his sister 
eight times in the two years between the deaths 
of Maud and Mabel. He said that he was not 
aware of the fact that the sisters had drawn mu-
tual wills in 1928 until he was told about it after 
Mabel had died (S. C. p. 118, 1. 21). This is 
totally inconsistent with the testimony of his 
lawyer, Mr. Avery, who testified that Mabel had 
told Robert, in his presence in December, 1932, 
that she had destroyed her old will after Maud’s 
death (S. C. p. 129, 1. 26). It is totally inconsist-
ent with his inquiry of Mr. Walker, the assistant- 
manager of the Brooklyn Trust Company two 
weeks before Mabel’s death in July, 1933, when 
he tried to find out whether the bank had Mabel’s 
will in its possession. What had transpired 
since the preceding December to lead him to be-
lieve that the Brooklyn Trust Company had pos-
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session of Mabel’s will? This discrepancy was 
never cleared up.

The only conclusion that can be reached from 
such discrepancy is either that the conversation 
in December 1932 had never taken place, or that 
Robert was fully cognizant of the fact that the 
sisters had made mutual and reciprocal wills.

Hanna M. Maylnew (respondent’s witness):
This witness was employed in the office of 

Corra N. Williams, a director and officer of re-
spondent, Summit Trust Company. Mr. Williams 
was handling the administration of Maud’s es-
tate.

Miss Mayhew said that in the Spring of 1932, 
Mabel suggested to her that she might wish to 
change her will, and had asked what would 
happen if she died without a will (S. C. p. 125, 1. 
8). The witness testified that she told Mabel that 
the estate would go to Robert, and that “ it was 
better to die without a will than to die with the 
will as it stood”  (S. C. p. 125, 1. 12).

This testimony is so extraordinary that its 
only weight with this Court must be to discredit 
the party affirming it. It was never explained 
why Mabel should have consulted a stenographer 
in Mr. William’s office relative to changing her 
will, when Mr. Williams or another lawyer in 
the office was readily available. The fact that 
Miss Mayhew endeavored to render legal serv- 
ices, going to the extent of advising that it was 
better to die without a will than with the 1928 
will in existence without knowing Mabel’s precise 
wishes is incredible, to say the least.

One feature of Miss Mayhew’s testimony, how-
ever, does deserve passing comment. It shows 
that in the late Spring of 1932, Mabel’s 1928 will 
was still in existence.
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W alter A very  (respondent’s witness):
This witness is Robert Jesse Marshall’s New 

York attorney. He stated that he and Robert 
called upon Mabel about Christmas, 1932 (S. C. 
p. 127, 1. 28). He stated that in his presence, 
Robert had asked Mabel whether she had made a 
new will since Maud’s death, and that Mabel had 
answered by saying she had destroyed her old 
will, but had not yet made a new one (S. C. p. 
129, 1. 28).

As was stated before, the brother Robert, 
though having had the opportunity of corroborat-
ing this testimony, failed to do so. It was a vital 
issue in the case, on the cause of action to estab-
lish the lost will, whether Mabel had ever de-
stroyed her 1928 will. R obert’s failure to cor-
roborate A very in this respect can only be inter-
preted as meaning that Robert could not offer 
any corroboration of this very important fact.

From a consideration of all of the foregoing 
testimony—and these witnesses offered the only 
pertinent testimony in the case—there can be 
only one inference and conclusion, to w it: that in 
1928 Mabel and Maud made and executed mutual 
and reciprocal wills, and that the failure to find 
Mabel’s will in existence after her death en-
titles the residuary legatees to have the lost will 
established, or a trust impressed upon the assets 
of her estate. Aside from the purely legal ques-
tions involved, an unbiased consideration of the 
facts, as they were brought out by the testimony, 
completely establishes the causes of action al-
leged in the bill of complaint.

It was error, therefore, for the Court below to 
disregard appellants’ proofs, and dismiss the bill 
of complaint.
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LAW.

PO INT I.

The Court of Chancery erred in failing to 
decree that Maude I. Marshall and Mabel V. 
Marshall had executed mutual and reciprocal 
wills and that appellants were entitled to have 
a trust in their favor impressed upon the assets 
of the estate of Mabel V. Marshall.

The evidence conclusively proved that the two 
sisters intended to leave their property in an 
identical manner at their respective deaths. That 
fact is borne out not only by the actual execution 
of mutual wills in 1922 and 1928, but also by the 
conclusions of the Vice-Chancellor in referring 
to the 1928 wills. His findings in this respect 
were:

“ The last will of Maude and the supposed 
lost will (of Mabel) were identical in char-
acter. That fact is evidence of an arrange-
ment between these sisters o f their intent. It 
is evidence o f the intent o f the sisters to 
leave the property in an identical manner at 
their respective deaths. * * * ”

It being established that the sisters had agreed 
to execute identical wills, it must next be ascer-
tained whether that agreement bound each other 
that their respective wills were not to be re-
voked. It is in this respect that the legal effect 
of mutual and reciprocal wills is founded. An 
examination of the wills fails to disclose the 
agreement to execute mutual and reciprocal wills 
and the agreement not to revoke in the wills 
themselves. It is unnecessary, however, that such 
an agreement be reduced to writing.

Some jurisdictions go so far as to hold that 
the mere execution of joint wills spells out the 
agreement to execute reciprocal wills. In Frazier
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N. S. 508 (1909) it was held that a joint will be-
tween husband and wife each making the other a 
beneficiary and to their daughter upon death of 
the survivor was of itself evidence of a contract 
to make mutual and reciprocal wills. The Court 
said:

/  ‘ * * The fact that they made such
will is satisfactory proof to our minds that 
it was done in accordance with their mutual 
compact to dispose of their property in this 
manner.”

In Chambers v. Porter, 183 N. W. 431 (Iowa 
1921) the Court went even further and held that 
the execution of separate wills by a husband and 
wife at the same time and with similar provisions 
was of itself sufficient to prove a contract be-
tween them to dispose of their property in the 
manner indicated in the wills.

Our Courts have not gone as far as the two 
mid-western decisions just cited. Something 
more than the mere execution of the wills is 
necessary.

It has repeatedly been held in New Jersey, that 
the agreement to execute mutual wills and the 
agreement not to revoke them may be implied 
from the surrounding circumstances.

In Tooker vs. Vreeland, 92 N. J. E. 340, (Chan-
cery 1921), Vice-Chancellor Backes had before 
him an analogous situation. A husband and wife 
had executed mutual wills whereby they gave 
their respective estates to each other for life 
with remainder over to certain of their kin. 
The husband died shortly thereafter, and his will 
was probated by his widow, who enjoyed his es-
tate until her death. After the death of the widow, 
her mutual will was admitted to probate. Subse-
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quently, however, a later will, drawn by the 
widow was discovered. In the dispute, following 
the discovery of the subsequent will, Vice- 
Chancellor Backes sustained the mutual will ex-
ecuted by the wife, and impressed a trust upon 
the assets of the estate in favor of the residuary 
legatees. The Court found that the agreement 
not to revoke need not be expressed in so many 
words, but could be inferred from the circum-
stances leading up to and surrounding the execu-
tion of the mutual wills. The language of the 
Court at page 342 is as follows:

* ‘ The law is well settled, and the proposi-
tion is not questioned, that if Mr. and Mrs. 
Tooker made a compact to dispose o f their 
combined estates, the terms of which find ex-
pression in the mutual wills, the contract will 
be enforced in equity according to its estab-
lished practice, Equity will not interfere with 
the probate o f the later will, made in viola-
tion of the contract, but will enforce the con-
tract against the estate of the survivor by 
impressing a trust upon the assets. * * *

“ The mutual wills do not on their face 
purport to be contractual. Their reciprocal 
provisions indicate that they were the result 
of an understanding between Mr. and Mrs. 
Tooker, but an understanding does not neces-
sarily spell contract. The vital question is, 
was it agreed by them that the wills should 
remain irrevocable after the death of eitherf 
For the solution of this we must look to the 
extraneous testimony, keeping in mind that, 
to establish an agreement, the proofs must 
be clear and convincing. The contract may 
be found in an express promise, or inferred, 
as a conclusion of fact, from the circum-
stances surrounding the parties. * * *

Unquestionably, Mr. and Mrs. Tooker’s 
primary concern was each other, and it may 
well be that they would have provided, one 
for the other, in the manner they did, wholly 
thoughtless of a bargain; but be that as it
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may, the fact nevertheless is that they, in 
consideration of reciprocal bequests to them-
selves and those of their choice, bound them-
selves to abide the provisions of the mutual 
wills, and Mrs. Tooker having accepted the 
benefit o f her husband’s gift became legally 
and in conscience bound to carry out the 
obligations she undertook

The Tooker case was affirmed by this Court in 
93 N. J. E. 224.

Without at this time considering whether or 
not the testimony of various witnesses was ad-
missible (see Point III), it is important to ascer-
tain the strength of the circumstances surround-
ing the execution of the 1928 wills in compari-
son with the facts proved in the Tooker case. As 
was set out earlier in this brief, the proofs from 
which the execution of mutual and reciprocal 
wills could be inferred consisted o f :

1. Maud and Mabel were both unmarried 
and had lived together since childhood.

2. They were intensely and completely wrap-
ped up in each other; so much so, that they could 
have been characterized as possessing a single 
personality.

3. They both had an extreme fear and dislike 
of their brother, Robert.

4. In 1922 prior to the execution of their wills 
at that time, they consulted their lawyer, Leonard 
N. Snedeker, on numerous occasions, always being 
present together. No provision was inserted in 
their 1922 wills until they had first mutually 
agreed upon it, and their wills were executed at 
the same time before the same witnesses.

5. In writing to Mr. Snedeker to insert a 
specific reason for making Robert's bequest so 
small, they mutually joined in the letter, Maud
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writing the letter and addressing the envelope, 
and Mabel writing and enclosing the memoran-
dum.

6. Before executing their 1922 and 1928 wills 
the two sisters confided to their first cousins, ap-
pellants herein, that they were making mutual 
and reciprocal wills in which these appellants 
would share as residuary legatees.

7. Before executing their 1928 wills the sisters 
went through the same procedure which they had 
adopted prior to executing their 1922 wills.

8. The 1928 wills were identical in form and 
executed before the same lawyer on the same 
date and attested by the same witnesses.

9. After Maud’s death in 1931, Mabel re-
peatedly admitted to her cousins that her will 
was an identical copy of Maud’s will.

10. As late as the Spring of 1932, Mabel 
stated to respondent’s witness, Miss Mayhew, 
that her will was in existence.

11. As late as June, 1933, Mabel stated to 
one of appellants that her 1928 will was still in 
existence.

Appellants submit that no stronger set of cir-
cumstances could have been produced to carry 
so strong a conviction of the execution of mutual 
and reciprocal wills with the attendant obliga-
tions. The background of the lives of these two 
maiden ladies, their unusual sense of responsi-
bility to see that the family fortune would be 
inherited by members of their family who would 
not squander the same, and the actual execution 
of identical wills on two separate occasions, sep-
arated by a lapse of six years, warrants a re-
versal o f the decree below.
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The following language of Backes, V.-C. in 
the Tooker case, supra, (p. 345) precisely fits 
and applys to the facts in the instant case:

“ From  the testimony, the truth of which 
is not challenged, it seems to me to he 
clearly and satisfactorily established that the 
wills grew out of, not simply the mutual 
desire of an aged and affectionate couple to 
gratify the other’s wishes, hut a solemn 
promise, an agreement— a contract— to he 
performed hy the survivor. The considera-
tion of the contract we readily find in the 
inducement held out hy the one to the other 
to mutually testate, in the reciprocal gifts 
of the life estates, and the principal, if ne-
cessary, and the execution o f the contract 
on the part of Mr. Tooker, hy his unrevoked 
will at the time of his death. And in the 
acceptance and the actual enjoyment of the 
gift hy Mrs. Tooker we also find that part 
performance which takes the contract out of 
the Statute o f Frauds.”

The case of Edson vs. Parsons, 155 N. Y. 555, 
(referred to in Tooker v. Vreeland, supra), is 
one of the leading authorities for the proposition 
that equity will enforce an agreed testamentary 
disposition at the suit of a third party benefi-
ciary.

The background of that case constitutes a re-
markable parallel to that here presented, differ-
ing from it only in that in that case the maiden 
sisters shared a deep attachment for their 
brother which prompted them to arrange to have 
him inherit their respective residuary estates, 
whereas in the instant case the sisters shared an 
abiding distrust of and lack of confidence in their 
brother which prompted them to sharply curtail 
his inheritance and dispose of their ultimate re-
siduary estates to other relatives.
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The facts in the case of Edson vs. Parsons, 
{supra) are well set forth at page 562 of the 
opinion :

“ The facts brought out upon the trial 
showed that these two elderly ladies had re-
ceived each, an estate of some $500,000, in 
value, from a deceased brother, Tracy Ed-
son, who had died in 1881 and who by his 
will, had divided his property equally among 
his sisters and his brother Marmont. A 
strong attachment subsisted between the 
brothers and sisters during their lives. 
Tracy was a single man and lived with his 
sisters; but Marmont who was married, re-
sided with his family in Brooklyn. A fter  
Tracy’s death Mary and Susan continued to 
reside together in the same house, united by 
ties o f the strongest affection and leading 
lives o f singular uniformity o f thought and 
action. It might be said that their lives ran 
in one groove and, judging from  extracts 
from  their diaries put in evidence, were so 
blended, that they seemed to experience the 
same emotions, to view occurrences with the 
same eyes and to be moved to the perform-
ance of common acts. Thus it was, that 
they spoke of and planned their testament-
ary dispositions together ; together, visited 
their lawyer and ultimately, executed, on the 
same day before him and the same witnesses, 
wills having similar schemes fo r  the distri-
bution o f their estates after death should 
separate them. There can be no doubt, but 
that their wills evidence a conclusion, which 
was reached by them after discussion and 
deliberation, as to the most advisable plan 
fo r  the disposition of their property and we 
may fairly infer, from the evidence, that it 
was prompted by a desire, after making 
many charitable and benevolent gifts, to 
keep the surplus in the family by giving it 
to their brother Marmont. They were 
plainly, not ordinary wills; for  each testa-
trix undertook to make a testamentary dis-
position contingent upon the survivorship
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of the other, and it is in that feature that in 
truth, the contention of the appellant finds 
its support. That is, that there was a mu-
tual representation that, in consideration of 
these identical and cross provisions in the 
two wills, the survivor would adhere to and 
carry out the provisions of her will; a repre-
sentation upon which, when one of them 
should die, it should he presumed that she 
had placed reliance, and because of which, 
therefore a court of equity would see to it 
that the testamentary provisions made 
should not fail through a diversion of the 
residuary estate into other hands by a sub-
sequent will.”

The rationale of the enforcement of mutual 
wills as adopted by the New York Court in the 
Edson case, is a perfect reason for impressing 
a trust upon the assets of Mabel’s estate in favor 
of appellants. When Maud died in 1931 with-
out having disturbed the provisions in her will 
executed in 1928, it was in reliance of her sister 
Mabel’s representation that her will made at the 
same time, would never be destroyed or modified. 
On the strength of those mutual promises, Mabel 
inherited all of Maud’s estate. It would consti-
tute a fraud upon Maud to permit Mabel’s es-
tate to be distributed as upon Mabel’s intestacy 
and thus permit their brother, Robert, toward 
whom both had a positive dislike and fear, to 
inherit the estates of both.

Howells vs. Martin, 101 N. J. E. 275 does not 
militate against the contention urged by appel-
lants. An examination of the lower court opin-
ion (99 N. J. E. 657) along with the reversal in 
this Court carries with it the conviction that the 
reversal was due to the fact that the proofs be-
low failed to establish that the contract sought 
to be enforced had been duly and properly as-
signed to the complainant. In that case one of
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the two parties alleged to have executed mutual 
and reciprocal wills was still alive when the 
suit was instituted. Suit was instituted not by 
the survivor, but by a person alleged to have 
been the assignee of the contract to execute 
mutual wills. The decision could have rested 
upon the single point that the complainant was 
not possessed of the cause of action. But the 
Court went further and held that the facts did 
not warrant the enforcement of the alleged 
agreement to make mutual and reciprocal wills. 
This decision is not in conflict with appellant’s 
contention. On the facts there is a vast differ-
ence between the case at bar and the Howells 
case.

Appellant deems that a more elaborate dis-
cussion of the circumstances surrounding the 
execution of the 1928 wills is unnecessary, in 
view of the Vice-Chancellor’s findings that the 
agreement to execute identical wills had been 
made. The proof to spell out a contract not to 
revoke in order to justify a reversal is found in 
the lives and actions of these two sisters.

It is submitted, therefore, that the agreement 
not to revoke was present, as was the agreement 
to execute similar wills. That being so, it was 
error for the Court below to refuse to impress 
a trust in favor of the appellants upon the as-
sets of the estate of Mabel V. Marshall in ac-
cordance with the terms of her mutual will exe-
cuted in 1928.
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PO INT IL

The Court of Chancery erred in failing to de­
cree that the proofs established the lost will of 
Mabel V. Marshall.

The Vice-Chancellor concluded that the pre-
sumption of revocation arising upon the failure 
to produce Mabel’s 1928 original will had not 
been overcome by the proofs.

Authority for the proposition that such pre-
sumption of revocation is rebuttable, is found 
in this Court in Campbell vs. Kavanaugh, 96 N. 
J. E. 724 (1924):

“ It is a well established principle that 
when a will is left in the hands of the 
testator and is not found at the time of his 
death,, a presumption of a revocation arises. 
And it is equally well settled that this pre-
sumption may be overcome by proof

Appellants contend that the presumption of 
revocation was overwhelmingly overcome by the 
proofs in this case. Every incident in the lives 
of the two sisters leads irresistibly to the conclu-
sion that they did not wish their brother Robert 
to inherit their entire estate. The Marshall for-
tune at one time was valued in the hundreds of 
thousands of dollars. At the time of Mabel’s 
death it was still estimated to be $200,000.00. 
The detailed preparation which attended the 
execution of the 1922 wills, the identical care and 
caution taken before executing the 1928 wills 
could not be wiped aside as easily as the lower 
Court indicated, by presuming that in the last 
weeks of her life, Mabel had a complete change 
of attitude toward Robert (S. C. p. 167, 1. 35). 
What had Robert done to justify this complete 
turn-about on Mabel’s part? Had he shown her 
any affection? Had he offered her any solace 
or comfort in the last few years of her life?
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Quite the contrary. After Maud had died in 
1931, leaving Mabel practically alone in the 
world, Robert’s visits to his sister were limited 
to eight in a period of over two years and upon 
two of those occasions he attended with his 
lawyer, Mr. Avery. We need not have been 
present to know what transpired on those visits. 
Robert was continually complaining that the 
income from the trust fund left by his parents, 
was insufficient for his needs. Notwithstanding his 
receipt of $10,000.00 in cash when Maud died, he 
persisted in annoying Mabel with demands for 
additional funds. On the occasion of his visit to 
Mabel in December, 1932, just about six months 
before Mabel died, his principal inquiry was di-
rected to finding out whether Mabel had changed 
her will since Maud died.

Was it reasonable to suppose, then, that in 
view of Robert’s actions and in view of the cir-
cumstances related by the appellants, Dr. Rals-
ton and Miss Rockwell, all to the effect that 
Mabel had no use for her brother, that Mabel 
had voluntarily destroyed her 1928 will with the 
avowed purpose of permitting Robert to inherit 
her entire estate?

Up to five weeks before her death, Mabel 
openly admitted that her 1928 will was in exist-
ence and effect and that when she died, the pro-
visions in that will would take effect. The un-
reasonable and illogical course to adopt would 
be to say that Mabel decided to abandon the 
conclusions adopted by Maud and herself of 
many years’ standing, repudiate her agreement 
with Maud, disregard the confidences and prom-
ises of appellants, and decided to leave her en-
tire estate to her ne’er-do-well brother.
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The Vice-Chancellor refused to consider the 
testimony of appellants. The admissibility of 
their testimony will be dealt with later (Point 
III). Excluding their testimony from consider-
ation, the lower Court turned to and adopted the 
testimony of Miss Mayhew and Mr. Avery. Miss 
Mayhew said that in the Spring of 1932 Mabel 
spoke of changing her will and requested advice 
of Miss Mayhew. In view of the fact that Miss 
Mayhew is not a lawyer, but was merely a sten-
ographer employed by Mr. Williams, Director, 
Officer and counsel for Summit Trust Company, 
it seems the height of folly to accept Miss May-
hew ’s testimony as the fact. Miss Marshall had 
often consulted attorneys before. Attending at 
a law office was not a new experience for her. 
Her means were substantial and necessarily she 
required legal advice on many occasions in the 
management of her real estate. She had drawn 
wills before and upon each occasion had con-
sulted a lawyer and not a stenographer in the 
office. Why then on this particular occasion in 
the Spring of 1932 did she consult Miss Mayhew 
on the advisability of changing her will? The 
advice which M iss M ayhew  gave, (S. C. p. 125, 1. 
10) to w it: that it was better to die intestate than 
to leave the 1928 will in existence, shows how  
impossible this interview was.

Again, the testimony of Mr. Avery, Robert’s 
New York lawyer, to the effect that in December 
1932, Miss Marshall stated to Robert in his pres-
ence that she had destroyed her 1928 will and 
had not yet made a new will, must be taken with 
a grain of salt. On the issue of establishing the 
lost will, such testimony of Mr. Avery was vitally 
pertinent because, if it could be established that 
Mabel’s 1928 will had voluntarily been destroyed
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by her, then the cause of action based upon estab-
lishing a lost will was gone. Yet, despite the im-
portance of this testimony, it was not corrobo-
rated by Robert, the very person to whom Mabel 
was alleged to have made that statement.

Disregarding the testimony of Miss Mayhew 
and Mr. Avery, it is submitted that the cause of 
action to establish the lost will of Mabel was 
amply and completely proved. Assuming that 
appellants were competent witnesses, the state-
ments made by Mabel to them before she died 
were proper proof to establish the lost will. I f 
the testimony of appellants was otherwise com-
petent, Mabel’s conversations with them were 
more than sufficient to establish her lost will.

Authority for the propriety of proving the 
lost will by admissions of the decedent is found 
in Campbell vs. Kavanaugh, 96 N. J. E. 724, 
where this Court unanimously affirmed Advisory 
Master Rosenberg:

“ Before determining that question, it may 
be necessary to say a few words on the pre-
liminary questions raised by the defendants 
as to the admissibility of the evidence ad-
duced before me. The first claim is that the 
declarations of the alleged testatrix are not 
admissible. The cases which are cited in 
support of this point are all cases where the 
declarations of the testator were offered as 
to the contents of a will which was actually 
produced and proved. None of these cases go 
to the question of the evidence of the testa-
tor as to the loss or disposition of a will or 
the contents of a lost paper. That the 
declarations of the testator both before and 
after the making of the will are admissible in 
a case such as this was decided in the famous 
case of Sugden v. St. Leonards, L. R. 1 Pro-
bate Division, 154, which has been cited and 
followed in this state.”



37

It is submitted, therefore, that Mabel’s lost will 
was proved and that the refusal of the Court of 
Chancery to so decree, constituted reversible 
error.

POINT III.

The Court of Chancery erred in excluding the 
testimony of appellants of conversations had by 
them with Mabel V. Marshall relating to her 
1928 will.

The Vice-Chancellor held that the testimony of 
Mrs. Croake and Miss White was inadmissible 
because they were materially and financially in-
terested in the outcome of this suit. The lower 
Court was obviously under the impression that 
the testimony of these witnesses could be ex-
cluded by virtue of Section 4 of the Evidence Act 
which provides as follows:

“ 4. In all civil actions any party thereto 
may be sworn and examined as a witness, 
notwithstanding any party thereto may sue 
or be sued in a representative capacity or as 
a guardian of a lunatic ; provided, this section 
shall not extend to permit testimony to be 
given bŷ  any party to the action as to any 
transaction with or statement by any testa-
tor, intestate or lunatic while of sound mind, 
represented in said action, unless the repre-
sentative offers himself as a witness on his 
own behalf and testifies to any transaction 
with or statement by his testator, intestate 
or ward, in which event the other party may 
be a witness in his own behalf as to all 
transactions with or statements by such 
testator, intestate or lunatic while of sound 
mind, which are pertinent to the issue.

When the representative is a national 
bank, bank, trust company or other corpora-
tion, testimony of any officer or employee 
thereof shall be deemed testimony of the rep-
resentative within the meaning of this sec-
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tion. (Approved April 20, 1931. Laws of 
1931 Ch. 163; p. 305.)”

At the outset, let it be said that the foregoing 
section is inapplicable for a number of reasons.

In the first place, the suit was instituted not 
to charge Miss Marshall’s estate with any li-
ability, but to either establish her lost will or to 
impress a trust upon her assets in favor of the 
residuary legatees mentioned in her 1928 will. In 
the former cause of action, the suit is nothing 
other than a judicial inquiry and the testimony 
of appellants would obviously be proper. In the 
latter cause of action, the suit is not to charge 
the estate with liability, but solely to carry out 
the provisions of an agreement to make mutual 
wills duly and properly entered into by Mabel 
with her sister Maud.

If the assets of Mabel’s estate consisted solely 
of real estate and had descended to Robert upon 
her intestacy, it could not be said that in a suit 
by these appellants against Robert to accomplish 
exactly what is being attempted in this suit, that 
their testimony would have been inadmissible. 
The question of a party being sued in a repre-
sentative capacity would not have been involved. 
Should the rule be any different simply because 
some of Mabel’s assets were personalty and hap-
pened to be in the possession of Summit Trust 
Company ?

It has been held that a proceeding to probate a 
m il is not a civil action, but a judicial inquiry 
and consequently the testimony of persons inter-
ested in the proceeding is admissible and may not 
be excluded by the legal representative in the 
proceeding.

In Veazey’s case, 80 N. J. E. 466, (E. & A. 
1912) the Court held that Section 4 of the Evi-
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dence Act was inapplicable to exclude the testi-
mony of transactions or conversations with the 
decedent, Justice Swayze remarking:

“ * * * The statute applies only in the 
case of civil actions. Proceedings for the 
prohate of a will are not a civil action, hut 
a judicial inquiry to ascertain whether the 
instrument before the court is the last will 
and testament of the deceased. We think 
the evidence was properly admitted so far 
as this objection is concerned.”

It has further been held that testimony of 
transactions with the decedent is admissible in a 
suit where devisees are sued upon obligations of 
their ancestors where they have succeeded to his 
real estate. This point was discussed and de-
cided favorably to appellants ’ contention, by Vice- 
Chancellor Berry in Burr vs. Bloomberg, 101 N. 
J. E. 615, where the learned Vice-Chancellor 
said:

“ Under these decisions it is plain that 
where devisees are sued as owners of land 
upon which, or in relation to which, equitable 
rights are claimed, evidence of transactions 
with the decedent are admissible. In Hodge 
v. Coriell, supra, which was a replevin suit 
at law against one who set up a right as 
executor, such evidence was held admis-
sible. ’ ’

But aside from the fact that this proceeding is 
technically against a party in a representative 
capacity so far as Summit Trust Company is 
concerned, appellants submit that their testi-
mony of tranactions with the decedent is never-
theless admissible.

Section 6 of the Evidence Act provides that, in 
proceedings of an equitable nature, parties to the 
action are competent witnesses to disprove so 
much of the defendant’s answer as is responsible
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to the bill of complaint. The Statute in question 
provides as follows:

“ 6. The complainant or petitioner, in any 
action or proceeding of an equitable nature 
in any court, shall be a competent witness to 
disprove so much of the defendant’s answer 
as may be responsive to the allegations con-
tained in the bill o f complaint or petition, 
and any defendant in any such action or pro-
ceeding shall be a competent witness for or 
against any other defendant not jointly in-
terested with him in the matter in contro-
versy (P. L. 1900, p. 363).”

The answer of Robert Jesse Marshall (S. C. p. 
13) denied the principal allegations of the bill of 
complaint. It denied that Mabel’s 1928 will was 
lost, and denied that Mabel had executed a mu-
tual and reciprocal will with Maud in 1928. This 
completely opened the door to the testimony of 
appellants to establish their cause of action in 
response to Robert’s absolute denial. See Lan- 
ing v. Laning’s Adm., 17 N. J. E. 228; Williams 
v. Vreeland’s Exec., 30 N. J. E. 576; Hesselbroch 
v. First Nat. Bank & Trust Co. o f Montclair, 106 
N. J. E. 339.

And if appellants’ testimony was admissible 
against Robert, it must be deemed to be ad-
missible against Summit Trust Company in its 
representative capacity. The administrator’s 
rights rise no higher than those of the sole bene-
ficiary for whose benefit it was acting as admin-
istrator of the decedent’s estate. When Robert 
flatly denied the allegations in the bill of com-
plaint, he let down the bars as far as he was 
concerned, and he could not thereafter “ hide 
behind the skirts”  of the administrator, and 
urge that appellants’ testimony was excluded 
by virtue of Sec. 4 of the Evidence Act.
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Rights of creditors are not here involved. 
This is a proceeding strictly between Robert 
and appellants, and regardless of the technical 
nomenclature of the suit, it still remains a dis-
pute between the residuary legatees on the one 
hand, and the sole beneficiary succeeding upon 
intestacy on the other. If Robert voluntarily 
removed the ban of appellants’ disability, the 
administrator cannot complain. Summit Trust 
Company stands neither to lose nor gain by the 
decision in this suit. The Trust Company is not 
the real party in interest. It was made a party 
to the suit only in order that the decree of the 
Court could be completely and effectually carried 
out. Ultimately it would have had to turn the 
entire estate over to Robert, had these proceed-
ings not been instituted. For all intents and 
purposes, Robert is the administrator, and the 
administrator is Robert.

It is interesting to speculate whether the re-
sponsive answer filed by Robert, and the answer 
filed by the Trust Company alleging “ no knowl-
edge or information,”  were deliberately framed 
to achieve a possible strategic position. Both 
answers were filed by the same solicitors. Per-
haps Robert believed that he could definitely 
disprove the allegations in the bill of complaint, 
but yet, not wishing to assume too great a bur-
den, he thought he could at the same time ex-
clude appellants’ testimony by having the ad-
ministrator, in whose favor he had renounced, 
answer by saying it “ had no knowledge or in-
formation sufficient to form a belief.”  He would 
respond to the bill, and the administrator, rely-
ing on Sec. 4 of the Evidence Act would object 
to appellants’ testimony.

Fortunately Section 6 of the Evidence Act 
applies to Robert, and it requires no stretch of
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imagination to conclude that the legislature in-
tended it to extend to the administrator in cases 
such as the one under review. Especially must 
this be so where the interests of the admin-
istrator and the beneficiary are identical.

It is strenuously urged, therefore, that Rob-
ert V  responsive denial in his answer innured to 
appellants ’ benefit to the extent of admitting 
their testimony not only as against Robert, but 
also against the administrator.

Again, the present type of action was not 
such as to charge the decedent’s estate with 
liability, and in the language of one of the West-
ern cases, Summit Trust Company in this pro-
ceeding was to be regarded solely as a “ stake 
holder.”  It was not for them to object to' 
the admissibility of the testimony of transac-
tions with the decedent when their sole func-
tion in the suit was to see that the property went 
to such parties as the Court should direct. Their 
position is not unlike the holder of a fund sought 
by adverse claimants, and ultimately decided by 
an interpleader suit.

The language adopted by the Court in Sorenson 
vs. Sorenson, (Supreme Court of Nebraska) 100 
Northwestern Rep. page 930:

“ It may be conceded that the witness was 
interested and the testimony is of conversa-
tions and transactions had between the wit-
ness and the deceased; yet unless the ad-
verse party is the representative of the de-
ceased person, the evidence is not within the 
ban of the statute. This question has been 
considered upon the point in issue in McCoy 
v. Conrad, 64 Neb. 150, 89 N. W. 665 and 
the court said: ‘ If a party is so placed in 
a litigation that he is called upon to defend 
that which he has obtained from a deceased 
person, and make the defense which the de-
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ceased might have made if living or to es-
tablish a claim which the deceased might 
have been interested to establish if living 
then he may be said in that litigation to 
represent a deceased person; but where he 
is not standing in the place of the deceased 
person, and asserting a right of the deceased 
which has descended to him from the de-
ceased (that is where the right of the de-
ceased himself at the time of his death is 
not in any way involved) and the question 
is not what was the right of the deceased at 
the time of his death but merely to whom 
has the right descended, in such a contest 
neither party can be said to represent the 
deceased.’ Tested by the above rule it is 
clear that neither the petitioners nor the 
cross-petitioners can be said to be the repre-
sentative of the decedent in this action. But 
it is insisted that the administration is and 
as against him the testimony is within the 
bar of the statute. The administrator can 
have no interest by virtue of his office in the 
result of this action. It will not take from  
nor add to the Estate. He is now a mere 
stakeholder and the sum of his official duties 
is to pay oyer, that is to distribute the pro-
ceed of this estate as the court may direct. 
The purpose o f this action is to ascertain to 
whom it shall be distributed. A s said in the 
form er opinion (98 N. W. Rep. 837) ‘ They 
( the claimants) occupied a position analo-
gous to that o f rival claimants for  the same 
fund who have been brought before a court 
of equity by a bill o f interpleader requiring 
them to interplead for the fund in order that 
their respective rights may be ascertained 
and determined and the plaintiff exoner-
ated.1 This is not the administrator1 s con-
troversy. It belongs to the rival claimants 
and the office should not be used by either 
party as a rampart to fight behind.

The witness we think was competent to 
testify in this action.11
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It is urged, therefore, the testimony of the 
appellants of transactions and conversations 
with Mabel V. Marshall was admissible. This 
being so, the lower Court was in error in ex-
cluding their testimony from consideration. 
Had the Vice-Chancellor regarded their testi-
mony as admissible and proper, he unques-
tionably would have disregarded the weak and 
contradictory testimony and inferences arising 
from what Miss Mayhew and Mr. Avery said. 
This would have led to one of two conclusions: 
either the establishment of the lost will of Mabel 
V. Marshall or the impressing of a trust upon 
the assets of her estate in favor of appellants.

The refusal of the Court below, therefore to 
accept testimony of Mrs. Croake and Miss White 
constituted reversible error.

Reservation.

Appellants ask leave to reserve their right to 
apply for an allowance of costs and counsel fees. 
Under the procedure approved in the following 
decisions, this case appears to be precisely one 
in which this Court will entertain an application 
for costs and counsel fees for services on appeal: 

Sharff v. Tosti, 111 N. J. E. 106;
Nobile v. Bartletta, 112 N. J. E. 304; 
Smith Com’r v. Monmouth Title, 115 N. J.

E. 497.

Appellants’ application will be formally pre-
sented, when the opinion herein is filed.



45

CONCLUSION.

It  is submitted, therefore, that for the reasons 
herein stated that that part of the decree under 
review in this Court be reversed to the end that 
a decree may be entered in the Court of Chan­
cery either establishing Mabel V. Marshall’s lost 
will or impressing a trust upon her estate in 
favor of appellants.

October, 1935 Term.

Respectfully submitted,

SAUL J. ZUCKER, 
Solicitor for and of 
Counsel with Appellants.

Jac o b L. Ne w ma n  and 
L io n el  P. K ri st e l l e r ,

On the Brief.
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A g nes  Cr o ake  and E l l e n  
L o uis e  W h it e ,
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T h e  Su mmit  Tr ust  Com -
p a n y , et als.,

Defendants-Respondents.
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BRIEF FOR DEFENDANTS-RESPONDENTS, 
THE SUMMIT TRUST COMPANY, 

ADMINISTRATOR, AND  
ROBERT.JESSE MARSHALL.

The bill of complaint alleges two causes of 
action. The first cause of action was designed to 
establish the lost Will of Mabel Marshall. The 
second cause of action was designed to impress a 
trust upon all the property of the late Mabel 
Marshall in the possession or control of the de-
fendants.

The Summit Trust Company was named as one 
of the defendants in the original bill which was 
filed March 13, 1934.

The Court ordered that the title and pleadings 
be amended so that wherever the words, “ The 
Summit Trust Company,”  appear, they should 
be amended to read, “ The Summit Trust Com-
pany, Administrator of the Estate of Mabel V. 
Marshall, deceased.’ ’

(Counsel for the appellants inform us that the 
order of amendment was omitted from the
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printed record by mistake, and we print a copy 
of it as an addendum to this brief for the infor-
mation of the Court.)

In order to succeed under the first cause of 
action of the bill the complainants were required 
to satisfy the Court by proofs that were clear 
and convincing that the Will had been lost, and 
not destroyed, by the testatrix, animo revocandi. 
The experienced Vice-Chancellor who heard this 
case found that the complainants had failed in 
their proofs.

In order to succeed under the second cause of 
action the complainants were required to estab-
lish by clear and convincing proofs that there 
had been an irrevocable agreement between Mabel 
Marshall and her sister, Maud, that the Wills 
which they made and executed on July 13, 1928 
(Exhibits C. 1 and C. 3) should never be changed 
or revoked. This required the complainants to 
establish an agreement by clear and convincing 
proofs which was capable of specific perform-
ance, for, of course, if there was no such agree-
ment, the Court could not impress a trust in 
favor of the complainants on the property of the 
estate in the hands of The Summit Trust Com-
pany, Administrator.

The Vice-Chancellor found that the complain-
ants failed in their proofs on this cause of action, 
also. His opinion is printed on page 163 of the 
record.

The two sisters, Maud and Mabel Marshall, 
made identical Wills in 1928. Of the two, Maud 
died first, and her Will was probated April 14 
1931 (p. 184,1. 27).

Mabel Marshall died on July 14, 1933, leaving 
no Will. Her sole surviving nearest of kin was



her brother, Robert Marshall, who by operation 
of law inherited her estate. He can not be de-
prived of this property, except upon the estab-
lishment by proof so “ clear, satisfactory and con-
vincing, ”  by proof so “ strong, positive and not 
uncertain,”  by proof so “ strong, positive and 
free from doubt”  as to remove all reasonable 
doubt from the mind of the Court.

In re Calef, 109 N. J. Eq. 181, page 184; af-
firmed on opinion, 111 N. J. Eq. 355.

The evidence in the case at Bar, instead of 
measuring up to these requirements, was con-
fused and conflicting. All of it was parol and the 
evidence of the complainants could not be con-
sidered because of the bar imposed by Section 4 
of the Evidence Act.

The Vice-Chancellor gave the complainants 
the benefit of every doubt. He admitted all the 
evidence that was offered, but subject to the ob-
jection that some of it was not admissible under 
Section 4 of the Evidence Act (2 C. S. p. 2218).

In reaching his determination he held that the 
testimony of the complainants could not prop-
erly be received; but he also felt compelled to de-
cide against them even on the assumption that 
their evidence most favorable to them could be 
considered.

He considered the case in both aspects of the 
evidence, that is to say, (1) on the assumption 
that all the evidence was properly admitted; and 
(2) on the assumption that some of the evi-
dence was inadmissible under Section 4 of the 
Evidence Act. (See his Conclusions, pp. 163- 
168.)
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The Vice-Chancellor was called on to decide 
two questions:

(1) Did Mabel Marshall die leaving a 
Last Will and Testament which should be 
admitted to probate?

(2) Was there an enforceable agreement 
between the two sisters, Maud Marshall and 
Mabel Marshall, binding them to make iden-
tical Wills which should never be revoked?

The decisions are uniform that evidence to 
warrant a Court in either establishing a lost 
Will or in giving effect to an agreement to irre-
vocably make mutual Wills, must be clear, con-
vincing and positive, and free from doubt, and 
further, that a parol agreement of this char-
acter is regarded with suspicion and is subject 
to close scrutiny.

See Vreeland v. Vreeland, 53 N. J. Eq. 387; 
TooJcer v. Vreeland, 92 N. J. Eq. 340; affirmed 
on opinion, 93 N. J. Eq. 224; Campbell v. Smul- 
len, 96 N. J. Eq. (E. & A.) 724; In re W illitt’s 
Estate, 46 Atl. 519; In re Bernhardts Estate, 
143 Atl. 92; Havens v. Brown, 99 N. J. Eq. 75; 
Howells v. Martin, 101 N. J. Eq. (E. & A.) 275; 
Johnson v. W ehrle, 9 N. J. Misc. 939; In re Calef, 
109 N. J. Eq. 181; affirmed on opinion, 111 N. J. 
Eq. 365; Edson v. Parsons, 155 N. Y. 555; 50 N. 
E. 265.

Some things may be admitted.
(1) In September 1922 the two sisters, 

Maud and Mabel, made identical Wills (Ex-
hibits DB. 1, p. 194, and DB. 2, p. 199).

(2) On July 13, 1928 the two sisters, 
Maud and Mabel, made new and identical 
Wills (Exhibit C. 1, p. 178; Exhibit C. 3, p. 
186).



(3) The two sisters, Maud and Mabel, 
during their lifetime were devoted and in-
separable.

Much of the argument of the appellants is 
based on those three propositions of fact, none 
of which is disputed. The testimony beyond 
those three points is confused and uncertain and 
full of contradiction, and it is just there that the 
complainants’ case fails.

The identical Wills which the two sisters made 
contained no agreement or anything indicating 
an agreement that these Wills were to be irre-
vocable. Complainants’ brief speculates on the 
facts, and that is just what the decisions say the 
Courts cannot do. There is no evidence from 
which the Court could say that each sister under-
stood that the other was irrevocably bound. Such 
an inference is not to be drawn from the mere 
fact of identical Wills, and Vice-Chancellor 
Backes properly held that there was no evidence 
from which he could say with certainty that each 
intended and understood that the other was for-
ever bound by the disposition made by the 
identical Wills of 1928.

Appellants’ argument is based on the assump-
tion that the two sisters, Maud and Mabel, both 
feared and hated their brother, Robert Marshall, 
and from this assumption of fact they deduce the 
argument that Mabel Marshall intended that the 
provisions of her Will of July 13, 1928 should 
prevail, and that it was unreasonable to expect 
that Mabel had changed her attitude toward 
Robert.

There is no sufficient basis in fact for this as-
sumption.
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The Vice-Chancellor pertinently observed (p. 
167, 1. 37):

“ Isn’t it possible that with her apparent 
ill-feeling towards the brother, she may have 
had a change toward the tailend, and de-
stroyed it?”

the “ it”  referring to the Will.

I f the evidence does not conclusively demon-
strate that Mabel did experience a change of 
heart towards her brother toward the close of 
her life, it is equally inconclusive that she re-
tained her feeling of hatred to the end of her 
life.

In a case like this the defendants do not have 
to conclusively establish that Mabel’s attitude 
changed, but on the other hand, it is obligatory 
on the complainants to establish by clear and con-
vincing proof that her attitude did not change, 
particularly since it appears that the original 
of the Will of 1928 was left with her, and that 
upon her death it could not be found, after a very 
thorough search.

In Tooker v. Vreelamd, 92 N. J. Eq. 340, this 
Court in 93 N. J. Eq. 224 adopted the opinion of 
Backes, V.-C. as its own, and said (p. 343):

“ The vital question is, Was it agreed by 
them that the wills should remain irrevoc-
able after the death of either? For the solu-
tion of this we must look to the extraneous 
testimony, keeping in mind that, to estab-
lish an agreement, the proofs must be clear 
and convincing.”

Vice-Chancellor Backes, who heard the case 
at Bar, applied those principles in his determi-
nation of this case.
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The fact is that Mabel Marshall’s attitude 
towards her brother did change after execution 
of her W ill of 1922 (Exhibit DB. 2, p. 199).

Exhibit DB. 3, which is the photostat of a 
letter from Maud Marshall to Leonard Snede- 
ker, Esquire, to which is attached a memorandum 
in the handwriting of Mabel Marshall was written, 
as the postmark shows, in August of 1922 and re-
lated to the reciprocal 'Wills which were executed 
by the two sisters in September of 1922.

That memorandum is incorporated almost 
verbatim in paragraph Eleventh of each of the 
Wills, (Maud’s Will, DB. 1, p. 97, 1. 15; Mabel’s 
Will, DB. 2, p. 202, 1. 14).

In addition, by those Wills of 1922, by para-
graph Second, each of the sisters gave to their 
brother, Robert, the sum of only $1,000 (p. 194, 
1. 15; p. 199, 1. 15).

In addition, there is included in paragraph 
Eleventh of each of these Wills of 1922 a speci-
fic provision that,

“ In case my said brother shall contest this 
my W ill”

(p. 197, 1. 22; p. 202, 1. 21), the legacy of $1,000. 
should lapse. The provision in paragraph Third 
of each Will, that Robert should share with the 
surviving sister the property on East 58th street, 
New York, and the provision in paragraph Fifth 
of each Will, that the life interest in the premises, 
#21 Greenwich avenue, should go to Robert in the 
event that he survive both sisters, was also re-
voked in the event he contested the Wills, and 
those properties were devised alsewhere.

No penalty in case the Wills were contested 
was imposed on any other beneficiary.
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A casual reading of the Wills of 1922 (DB. 1 
and 2) shows the harsh attitude which the sisters 
then had towards their brother Robert.

When we move on a period of six years and 
come to the Wills of 1928, that attitude is very 
considerably softened. By the third paragraph 
of each Will (C. 1, p. 179,1.19; C. 3, p. 186,1. 20) 
the sisters each bequeathed to their brother 
Robert the sum of $10,000. in place of the $1,000. 
in the previous Wills. Each Will, also, by para-
graph Fourth, gave to Robert, in the event that 
he survived both sisters, the East 58th street 
property, and in the event that Robert survived 
both sisters, placed the property #21 Greenwich 
avenue in trust with the Brooklyn Trust Com-
pany to pay over the rents, issues and profits 
thereof to him during his life.

In place of the harsh provision in the 1922 
Wills singling out Robert for punishment if he 
contested the Will, paragraph Eleventh of the 
1928 Wills (C. 1 , p. 182, 1. 32; C. 3, p. 189, 1. 34), 
provided that:

“ If any beneficiary under this will shall 
contest the same, or the probate thereof, 
then and in that event, ’ ’

the legacy to such person so contesting was an-
nulled.

That is very much milder in tone than the 
provision of the 1922 Wills, singling out Robert 
alone of all the beneficiaries named for punish-
ment in the event that he contested the Will.

It is apparent from the evidence that Mabel 
worried over Robert. She was afraid if he had 
money, he would squander it, but at the same 
time she felt that he should be taken care of.
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Complainants’ witness, Miss Rockwell, the 
next-door neighbor whom appellants character-
ize in their brief as ‘ ‘ a completely disinterested 
party” , testified that shortly after the death of 
Mand (p. 67, 1. 35 to p. 68, 1. 4, and p. 69, 1. 35 to 
p. 70, 1. 10) Mabel said to her (p. 70, 1. 10):

“ I have my brother; I have provided for 
him in my Will. I could not leave him the 
money or he would spend it. He would not 
have anything to live on.”

This was some two years before she died, and 
the language indicates a softening of attitude 
on the part of Mabel towards Robert. She was 
afraid that if he had money he would spend it. 
On the other hand, if she did not leave him 
money, he would not have anything to live on. 
In her Will of 1922 she had left him only $1,000. 
in cash. In her Will of 1928 she left him $10,000. 
in cash. In her Will of 1922 she had harshly 
provided that if he contested the Will he should 
lose everything. In her Will of 1928, instead of 
singling him out, she broadened that to include 
any beneficiary.

There is considerable and conflicting testimony 
in the record with respect to Mabel’s mental 
condition. Miss Rockwell pictures her as more 
or less of a wild woman after the death of her 
sister, Maud (p. 75, 1. 15 to p. 76, 1. 35).

Mrs. White, who is one of the complainants 
and whose testimony would presumably not be 
against interest, testified:

“ Up to the time I saw Mabel Marshall the 
last time she was mentally all right.”

(p. 58, 1. 15.)

And she testified further that the last time 
she had seen Mabel Marshall alive was on March 
21, 1933. Mabel died by suicide on July 13, 1933.



The Vice-Chancellor observed (p. 167,1. 35):
“ She was desperate when she turned on 

the gas. She was sufficiently sensible to take 
that route. Isn’t it possible that with her ap-
parent ill-feeling towards her brother, she 
may have had a change toward the tailend, 
and destroyed it? I don’t know. The bur-
den is upon those who claim the will is in 
existence, to prove it. The will is lost. The 
presumption is it has been revoked. That 
presumption has not been overcome.”

In that connection it should be observed that 
the Will was turned over to Mabel Marshall 
after she had signed it. Her lawyer, Leonard 
Snedeker, Esquire, who drew the Will and at-
tended to its execution, testified that he did not 
know what became of it, and further (p. 25, 1. 
17):

“ Q You don’t know whether you gave it 
to Mabel Marshall, or what you did with it? 
A  I think I did; that is my impression.

Q You also think you gave the other one 
to Maud Marshall? A Yes.”

There is no suggestion in the evidence that the 
Will of Maud Marshall, who died first, was re-
tained by anyone other than her. Mr. Snedeker, 
who drew it, did not probate it (p. 23, 1. 35). The 
observation of the Vice-Chancellor, that it would 
be the ordinary course for Mr. Snedeker to have 
handed Mabel her Will (p. 165, 1. 37) is quite in 
point.

The evidence with respect to whether Mabel 
Marshall destroyed her Will is uncertain and 
confused.

Leonard N. Snedeker, who drew the Will and 
attended to its execution, has no knowledge on 
the subject. All he knows is that he gave it to 
Mabel Marshall (p. 25, 1. 18).



Edwin L. Snedeker, who witnessed the Will 
and who was of the New York firm of Snedeker 
& Snedeker, made a search of Mabel Marshall’s 
home at Summit, following her death, in com-
pany with certain police officers of Summit, but 
was unable to locate the Will. He found various 
papers, such as rent statements, life insurance, 
checks, etc., (p. 40, 1. 20) but no Will. Counsel 
admitted that a thorough search was made and 
no Will found (p. 38, 1. 5).

The Police Officer Finneran broke into the 
house and found Mabel Marshall dead in the 
kitchen. Gas was escaping from the range (p. 
93, 1. 30). He said he went through all the 
house (p. 95, 1. 5). All he saw in the way of 
papers was a few milk bills (p. 96, 1. 30).

Officer Grasso made a thorough search of the 
house with Mr. Snedeker (p. 98, 1. 33). He said 
Mr. Snedeker told him he was looking for a Will 
(p. 99, 1. 25). Mr. Snedeker looked over the 
papers that were there, but found no Will (p. 99, 
1. 16).

Chief of Police Nelson went through the house 
the Saturday following Mabel Marshall’s death 
(p. 104, 1. 36). He says that Mr. Snedeker was 
with him (p. 104, 1. 38). The Chief was looking 
particularly for suicide notes (p. 105, 1. 15). He 
saw various bills, personal letters and other pa-
pers (p. 108, 1. 40); also cancelled checks and 
insurance policies (p. 109, 11. 1 to 15). They 
found no Will.

Mabel Marshall had a locked box in The Sum-
mit Trust Company which was opened in the 
presence of the late Corra N. Williams, Esquire, 
and in the presence of Mr. Snedeker (p. 132, 1. 
10). There was no Will in the box (p. 132, 1. 
15; p. 133, 1. 5).



Mr. Williams’ firm were solicitors of record 
for the defendant, but he was called to the stand 
by the Court (p. 133,1. 33).

The box contained valuable papers but no Will 
(p. 120, 11. 35-40).

Up to this point in the evidence it must be 
admitted that after a thorough search in every 
conceivable place where Mabel Marshall might 
have kept her Will, no Will was found.

The presumption, of course, is that she had 
destroyed it.

The appellants’ argument that she had not 
destroyed it, but intended it to stand, is neces-
sarily built up on speculation in view of the con-
fused state of the evidence on this subject.

What is the evidence?

The complainant, Mrs. Croake, testified that 
Mabel Marshall told her, apparently shortly after 
Maud’s death, that in Maud’s Will “ you have 
a copy of my Will too”  (p. 49, 1. 17). And again 
on June 4, 1933 (p. 43, 1. 30) that

“ she had not changed her will”  (p. 44, 1. 7).
The complainant, Mrs. White, who last saw 

Mabel Marshall on March 21, 1933 (p. 52, 1. 25) 
said that she had never seen Mabel Marshall’s 
original Will, and that she had never shown it to 
her or offered to show it to her (p. 57, 11. 30 to 
35), and that up to the last time she saw Mabel 
Marshall she was mentally all right (p. 58, 1. 16).

Mrs. White says that Mabel Marshall told her 
in January of 1929 that they (presumably, she 
and her sister) had just come from their law-
yer’s office

“ and had consulted their lawyer in regard 
to adding a codicil to their will”  (p. 59,1. 35).



There is no corroboration of that from either 
of the Messrs. Snedeker, who was their counsel, 
nor from any other witness in the case, nor was 
any copy of a codicil produced.

Mrs. White says that on March 21, 1933, which 
was the last time she saw Mabel Marshall, she 
stated to her:

“ I have not made any other will. That 
will that Maud and I made at the same time 
is what I want”  (p. 52, 1. 20).

Offset against these statements is the testi-
mony of Miss Mayhew, the Secretary for Mr. 
Williams. Mr. Williams had acted as counsel for 
Mabel Marshall as Executrix of the Estate of her 
sister, Maud, and Mabel Marshall was frequently 
in Mr. Williams ’ office. On one of the occasions 
when she was there, while waiting for Mr. Wil-
liams she talked to Miss Mayhew, who testified 
as follows (p. 123, 1. 10):

“ Q During the settlement of the estate 
did you have conversations with her on occa-
sions? A Yes.

Q Did she ever speak of her will? A 
Yes.

Q What did she say concerning it? A 
She wanted to change her will.

Q What did she say? A  She said she 
didn’t want that will to take effect.

Q Did she ask how the property would 
go if she left no will ? A  She asked me what 
would happen if she died without a will.

Q What did you tell her? A  I told her 
all her property would go to her brother, as 
he was her only heir.”

This is quite inconsistent with other state-
ments attributed to Mabel Marshall by Mrs. 
Croake and Mrs. White.

Miss Eockwell, an elderly neighbor who was 
timid about telling her age (p. 81, 1. 30), gives
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negative testimony which is of no value what-
ever, namely, that Miss Marshall never said that 
she destroyed her will, and never said that she 
had lost her will (p. 73, 1. 20).

Walter Avery, a member of the New York Bar 
and the New York counsel of Robert Marshall, 
says he met Mabel Marshall at her home in Sum-
mit and talked with her there on two different 
occasions (p. 127, 11. 1 to 17), once in the middle 
of August 1932, and again in the latter part of 
December 1932 (p. 127, 1. 25). In the first con-
versation nothing was said about the Will. He 
describes the second conversation as follows (p. 
128, 1. 1, etc.).

“ Q What was said then? A  The con-
versation took place between Miss Mabel and 
her brother. Her brother asked her whether 
she wouldn’t give him a key to the door. 
It was on a chair that belonged to her grand-
father. He had the chain and he wanted 
the key. She replied she didn’t care to give 
him the key at that time, but she said he 
would have it eventually, anyhow. Then he 
had asked her whether she had made a new 
will since the death of Maud. She said no, 
she had destroyed her old will but she had 
not yet made a new one. That was the con-
versation. ’ ’

This testimony that Mabel Marshall said she 
had destroyed her old Will is utterly at variance 
with other testimony in the case, particularly 
that of the complainants, Croake and White, and 
merely serves to emphasize the confused and 
contradictory character of the proof.

At the hearing some effort was made by the 
complainants to prove that the brother Robert 
had destroyed the Will.

The proof utterly failed and the Vice-Chancel-
lor characterized the implication as “ atrocious”



(p. 165, 1. 39). No effort is made in the brief 
in this Court to establish such a thesis.

The Vice-Chancellor properly applied the law 
that the proofs must be clear and convincing in 
order to establish a lost Will, or an agreement to 
make mutual and irrevocable Wills. Tooker v. 
Vreeland, 92 N. J. Eq. 340, p. 343; affirmed on 
opinion 93 N. J. Eq. 224.

The presumption that the W ill had been de­
stroyed by Mabel Marshall was not overcome.

In dealing with this phase of the case the Vice- 
Chancellor referred to the uncertain and specula-
tive character of the testimony as to whether 
Mabel Marshall did or did not destroy her Will, 
with the intent to revoke (p. 166, 1. 25; p. 167, 1. 
30) and concluded (p. 167, 1. 36):

“ Isn’t it possible that with her apparent 
ill-feeling towards the brother, she may have 
had a change toward the tailend, and de-
stroyed it? I don’t know. The burden is 
upon those who claim the will is in exist-
ence, to prove it. The will is lost. The 
presumption is it has been revoked. That 
presumption has not been overcome.”

This determination under the confused state of 
the evidence here, was entirely correct.

So strict is the rule of law that even the pos-
sibility of access to the lost Will must be ex-
cluded.

In Campbell v. Smullen, cited in the appellants’ 
brief as Campbell v. Kavanaugh, 96 N. J. Eq. 724, 
this Court adopted as its own the opinion of Ad-
visory Master Rosenberg. It was proved in that 
case that on or about March 1,1915, Mr. and Mrs. 
Campbell had executed their Wills. In 1919 Mrs.
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Campbell handed her lawyer a copy of her hus-
band’s Will, saying:

“ that she had lost her Will, and he there-
upon prepared two Wills, one for her and 
one for her husband”  (p. 725).

At the hearing the carbon copy of the Will of 
1915 and the draft of the Will of 1919 were pro-
duced in evidence (p. 725). It turned out that 
Mr. and Mrs. Campbell never executed the pro-
posed new Wills of 1919 and the Will of Mrs. 
Campbell of 1915 was never found (p. 726). The 
Court stated the question to be:

“ Can this Will of March, 1915, be estab-
lished as a lost W ill?”

The Advisory Master concluded on this ques-
tion as follows, and this Court adopted his opin-
ion (p. 726):

“ On the whole case, and on the entire 
evidence that has been produced, I am of the 
opinion that the will of March 1st, 1915, can-
not be established and proved as a lost will, 
and I may say that I have come to this con-
clusion after great hesitation and much to 
my regret.

It is a well-established principle that when 
a will is left in the hands of the testator, 
and is not found at the time of his death, 
a presumption of a revocation arises. And 
it is equally well settled that this presump-
tion may be overcome by proof.

All the cases, however, are in accord, that 
where the will is lost or destroyed while in 
the possession of the testator, the loss or 
destruction must be without his knowledge, 
or the presumption of revocation is not over-
come. Sugden v. St. Leonards, supra; Mc- 
Beth v. McBeth, 11 Ala. (N. S.) 596; Dawson 
v. Smith, 3 Hous. (Del.) 335; In re Deaves, 
21 Atl. Rep. 395.”
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The Court then commented on the fact that 
Mrs. Campbell, never having executed a new 
Will, knowing that her 1915 Will was lost,

“ must be presumed to have had a good rea-
son for not executing it”  (p. 727).

In In re Bernhardt’s Estate, 143 Atl. (not offi-
cially reported) 92, the Orphans’ Court had ad-
mitted to probate a copy of a lost Will. On ap-
peal to the Prerogative Court the decree of the 
Orphans’ Court was reversed. Fallon, V.-O., 
said (p. 95, first column):

“ Loss of the alleged will of July, 1924, 
was not established by proof; and certainly 
not by proof clear, satisfactory, and con-
vincing to the court. In Coddington v. Jen- 
ner, 57 N. J. Eq. 528, 41 A. 874, affirmed 60 
N. J. Eq. 447, 45 A. 1090, it was held that 
the execution and contents of a lost will may 
be established by evidence aliunde, but the 
proof must be clear and convincing. If the 
testimony of Mr. Solinsky that he gave the 
alleged will of July, 1924, to Mr. Bernhardt 
immediately after its execution (and consid-
ering no proof was adduced in the case that 
Mr. Bernhardt returned said instrument to 
Mr. Solinsky or placed same upon his desk 
or table) be regarded as reliable, it may 
reasonably be presumed when said instru-
ment has not been found, though diligent 
search was made therefor after Mr. Bern-
hardt’s death, he destroyed it with the inten-
tion of revoking it. In Campbell v. Smullen, 
96 N. J. Eq. 724, 125 A. 569, 926, the court 
referred to the well-established principle 
that, when a will is left in the hands of a 
testator, and is not found at the time of his 
death, a presumption of revocation arises.”

In In re W illitt’s Estate, 46 Atl. (not officially 
reported) 519, the application was to admit a 
lost Will to probate. Beed, V.-O., reviewed in 
detail the facts of the case which were confused 
and conflicting. It appeared that the decedent



had executed a Will, that it had been put in a 
wooden box and the box taken to the home of his 
Father, that about ten days before his death 
he asked to have the box brought to his house, 
which was done, and it was put under his bed, 
where it remained until his death. After his 
death the box was opened, and the Will was not 
there. The question was, assuming that the Will 
had been executed (p. 521, first column),

“ Was that will destroyed by the act of any 
person other than Theodore S., (the testa-
tor) without his consent ?”

The Court said (p. 521, bottom of second 
column) :

“ But, assuming the existence of that in-
strument on February 3rd, I am satisfied 
that such will was destroyed by the testator 
himself. The rule of evidence controlling 
the probate of a lost or destroyed will is that 
the existence of a duly executed will, and its 
contents, must be proved with clearness and 
certainty. W yckoff v. W yckoff, 16 N. J. Eq. 
401; Davis v. Sigourney, 8 Mete. (Mass.), 
487. When such a will is proved to have 
been executed, and it cannot be found at the 
testator’s death, if the will remained in 
his custody, or after its execution he had 
ready access to it, the fact that it cannot be 
found after his death raises the presump-
tion that he had destroyed it, animo revo- 
candi. Brown v. Brown, 8 El. & Bl. 876-886 • 
Eckersley v. Platt, L. R. 1 Prob. & Div. 281; 
Finch v. Finch, Id. 371; Loxley  v. Jackson 
3 Phillim. Ecc. Judge, 126; Betts v. Jackson,
6 Wend. 173; Schultz v. Schultz, 35 N. Y. 
653; Collyer v. Collyer, 110 N. Y. 481, 18 
N. E. 110; Newell v. Homer, 120 Mass. 277. 
This presumption is rebuttable, but the cir-
cumstances proven do not, in mv iuds’ment 
disprove it, but, rather, fortify it.”

The Will had been executed in a fit of anger at 
his wife (p. 522, second column). The Court
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pointed out that after that his attitude and mode 
of conduct toward his wife changed, and that he 
cautioned his nurse to keep an eye on the box 
(p. 522). The Court then said (p. 522, second 
column):

“ But it is urged that in his feeble condi-
tion, during the last two weeks of his life, 
watched as he was almost constantly by his 
wife and his nurse, he could not have opened 
the box and destroyed the will without their 
knowledge. There is undoubtedly much to 
be said for this view, and yet he was some-
times alone, and he was able to get from his 
bed and to move from his bed to a chair and 
back again. It was, therefore, not impos-
sible for him to have got the paper. ’ ’

In In re Calef, 109 N. J. Eq. 181, affirmed on 
opinion, 111 N. J. Eq. 355, the application was 
to probate a lost Will. The execution of the Will 
was admitted (p. 182) and a copy was produced. 
The Will was never found after decedent’s death 
(p. 183). Berry, V.-O., observed (p. 184) that 
the law applicable is well settled, and cited many 
cases, including those cited, supra. He then 
said (p. 184):

“ The rule of law with which we are most 
concerned is succinctly stated by Vice-Chan-
cellor Reed in In re W illitt’s Estate, supra, 
as follows:

‘ The rule of evidence controlling the pro-
bate of a lost or destroyed will is that the 
existence of a duly executed will, and its con-
tents, must be proved with clearness and 
certainty, * * * When such a will is
proved to have been executed, and it cannot 
be found at the testator’s death, if the will 
remained in his custody, or after its execu-
tion he had ready access to it, the fact that 
it cannot be found after his death raises the 
presumption that he had destroyed it animo 
revocandi. * * * This presumption is
rebuttable. ’
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The presumption is one of law in some 
jurisdictions. Schultz v. Schultz, 35 N. Y. 
653; and of fact in others. Williams v. Miles, 
63 Neb. 851; 94 N. W. Rep. 705; 62 L. R. A. 
383, and note; Paten  v. Poulton, 1 Swab. & 
T. 55; 164 Eng. Rep., Full Reprint 626. And 
the presumption of revocation must be over-
come by ‘ strong and positive evidence. ’ 
Thomas v. Thomas, 129 Iowa 159; 105 N. W. 
Rep. 403. The proof on all points must be 
‘ clear, satisfactory and convincing.’ W ychoff 
v. W yckoff, Coddington v. Jenner and In re 
Bernhardt’s Estate, supra; ‘ strong, positive 
and not uncertain,’ 2 Schoul. sec. 788; 
‘ strong, cogent and convincing’ ; or ‘ clear, 
full and satisfactory,’ I Underh. sec. 275; or 
‘ strong, positive and free from doubt,’ 
Newell v Homer, 120 Mass. 277; although it 
has been said that the proof need not be 
such as to remove all reasonable doubt from 
the mind of the court (1 Underh. sec. 275), 
but the line of demarcation between what is 
‘ clear, satisfactory and convincing’ and that 
which removes ‘ all reasonable doubt’ is more 
fanciful than real.”

The proponent of the Will claimed that Mrs. 
Calef had delivered the original to him to keep 
(p. 185),

“ that he retained custody of it continu-
ously thereafter until it was lost” ;

and that he thought he still had possession of it 
until the day before Mrs. Calef died (p. 185),

“ when he discovered that it was not in the 
place where he usually kept it; and that 
subsequent search for it has been fruitless.”

He claimed further (p. 185):
“ that after delivery to him the will was 
never returned to Mrs. Calef; that she never 
had access to it, and that, therefore, the pre-
sumption of revocation by her does not arise. 
While admitting that the burden of proof 
is upon him to establish the execution of the 
will and its contents and the fact of its loss,
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he claims that possession of the will being 
shown to be in him as custodian, and not in 
Mrs. Calef, the burden is upon the respond-
ents to trace the will back into the possession 
of the testatrix. But the rule is not quite 
as broad and exacting as is contended by 
counsel for proponent. The text in 2 Greenl. 
Evid. sec. 681 is:

‘ I f the will is proved to have been in the 
testator’s possession, and cannot afterwards 
be found, it will be presumed that he de-
stroyed it, animo revocandi; but if it is 
shown out of his possession, the party as-
serting the revocation must show that it 
came again into his custody, or was actually 
destroyed by his direction.’

But this must be qualified by the rule of 
access, or opportunity of repossession, and 
possibility, not probability, of such access 
is controlling. In re W illitt’s Estate, supra; 
In re Asckeim ’s Will, 135 N. Y. Supp. 515; 
75 Mis. (N. Y.) 434. Our law, as I under-
stand it, does not require an actual tracing 
of the will back into the possession of the 
testatrix, but is satisfied by a showing of 
access, that is, opportunity of repossession, 
and upon such showing the presumption of 
revocation remains until rebutted by evi-
dence which is clear, convincing and satis-
factory. ’ ’

The case at Bar is stronger against the com-
plainants than was the Calef case because there 
is no suggestion in the evidence that anyone 
other than Mabel Marshall had custody of her 
Will. In the Calef case the Court further ob-
served (p. 186):

“ it has been held that proof necessary to 
rebut the presumption of revocation must be 
sufficient to exclude every possibility of a 
destruction of the will by the testator him-
self. In re Ascheim ’s Will, supra. There 
the court said:

‘ Petitioner offered perhaps the best evi-
dence obtainable, but it was insufficient to
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exclude every possibility of such destruction 
by the testatrix herself, unless I had also 
found a want of capacity to revoke. It is 
apparent in the record that there was a 
period when the testatrix might have visited 
the probable repository of the will, and at 
such time she had it in her power to take the 
will away with her if she chose. It was 
necessary for the petitioner to exclude every 
possibility of a destruction of her will by the 
testatrix herself. The petitioner has not 
excluded every opportunity of the testatrix 
to destroy her will, and therefore has not 
overcome the presumption.’

In re W illitt’s Estate, supra, Vice-Chan-
cellor Reed said:

‘ But it is urged that in his feeble condi-
tion, during the last two weeks of his life, 
watched as he was almost constantly by his 
wife and his nurse, he could not have opened 
the box and destroyed the will without their 
knowledge. There is undoubtedly much to 
be said for this view, and yet he was some-
times alone, and he was able to get from his 
bed and move from his bed to a chair and 
back again. It was, therefore, not impos-
sible for him to have got the paper.’ (Italics 
mine.)

The proponent’s case may fail because of 
the weakness of his own proofs, rather than 
the strength of that of the respondent, if 
that weakness leaves the mind of the court 
unconvinced and uncertain. And the decis-
ion may turn upon the credibility of a wit-
ness. Davenport v. Davenport and In re 
Bernhardt’s Estate, supra. In Davenport 
v. Davenport, the first head note is : ‘ That a 
last will and testament has been legally 
executed and published by the testator, will 
not be decreed upon uncertain and unreliable 
testimony. ’

There positive evidence of due execution 
of the will was given by a disinterested wit-
ness who, the court said, spoke in good faith 
and endeavored to tell the truth; but be-
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cause of the variance in his several state-
ments his testimony was deemed unreliable 
and fatal to the proponent’s cause. Here the 
whole case depends upon testimony which, 
in my judgment, is uncertain, unreliable and 
equally fatal to proponent’s cause.”

The Court then analyzed the testimony at 
length.

In the case at Bar, after its execution in 1928 
Mabel Marshall’s Will was in her custody. Al-
though there is no proof to this effect, she pre-
sumably kept it in her locked box in The Summit 
Trust Company. In any event, she had access 
to the Will at all times. The situation in the case 
at Bar was not like that in In re Calef’s Will, 
where custody had been left with some third per-
son and the defense was remitted to establish-
ing the possibility that the testator could have 
had access to the Will. Here, the Will was al-
ways in the custody of the testatrix. In addi-
tion to that is the unimpeached testimony of Miss 
Mayhew, Mr. Williams’ Secretary, that Mabel 
Marshall said she didn’t want that Will to take 
effect (p. 123, 1. 15) and of Mr. Avery, that 
Mabel Marshall said she had destroyed her old 
Will, and she hadn’t yet made a new one (p. 
129, 1. 22).

The testimony of the complainants, Mrs. 
Croake and Mrs. White to the contrary, results 
in one of two situations, either it leaves the testi-
mony conflicting and uncertain, which must re-
sult in upholding the determination of the Vice- 
Chancellor, or, the testimony of the two com-
plainants must be ignored altogether by reason 
of Section 4 of the Evidence Act.



24

The alleged contract between the two sisters, 
Mabel and Maud Marshall, to make mutual 
irrevocable W ills was not proved.

The Vice-Chancellor commented on this phase 
of the case in his conclusions, (pp. 163-165) and, 
after discussing the evidence, said that there 
was evidence (p. 165, 1. 5)

“ from which we may adduce that there was 
no binding obligation, quite as readily as 
other circumstances might possibly tend 
towards such an arrangement. There is the 
testimony of the lady in Mr. Williams’ of-
fice. She expressed to her an intention to 
make a change in the will. To Mr. Avery 
she said she had destroyed the will.

From those expressions to these outsiders, 
and the expressions to the complainants, it 
would appear that this lady thought she had 
the right, which rather eliminates from the 
case a consideration that there was a con-
tract binding upon each of the parties, and 
that the wills themselves being alike, would 
have a tendency to establish mutually bind-
ing wills.”

In his conclusions the Vice-Chancellor referred 
(p. 164, 1. 30) to

“ the case which has been referred to.”
That case was lo o k er  v. Vreeland, 92 N. J. Eq. 
340; affirmed on opinion, 93 N. J. Eq. 224.

The case is relied on by the appellants in their 
brief.

The Vice-Chancellor was quite right that there 
was

“ that important element missing from the 
case at Bar which was present”

in the Tooker case (p. 164, 1. 29), and that was, 
the clear and convincing character of the evi-
dence. In the Tooker case there was no dispute
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about either the agreement to make mutual 
Wills or the irrevocable character of it.

The testimony on the subject came from Wil-
liam A. Lord, Esquire, an honorable counsellor 
at law of this State for many years,

“ whose rectitude as a witness was con-
ceded,”  (p. 343)

and he was corroborated by one of the complain-
ants (p. 345).

Mr. Lord described how Mr. and Mrs. Tooker 
had come to him together and had stated that 
they wanted to dispose of their property accord-
ing to their mutual desires. Mr. Lord testified 
further as stated by the Court at page 344:

“ I asked Mr. Tooker, who owned the bulk 
of the property; ‘ Oh,’ he said, ‘ that doesn’t 
make any difference; we are both one—I and 
my wife are both one—what is hers is mine 
and what is mine is hers also—just as much 
hers as it is mine.’ He said that he wanted 
to leave everything to her during her life; 
she wanted to leave everything to him dur-
ing his life, and upon their death that the 
property be—go to certain designated lega-
tees. He said that he wanted it to be a final 
disposition of the property and he did not 
care if it was in one will or two wills; * * * ’ ’

Note that the unimpeached testimony was 
that the mutual Wills Mr. and Mrs. Tooker 
then made, was “ to be a final disposition of the 
property.”  The result was that there was no 
dispute in the testimony. It was clear and con-
vincing and the Court was able to find without 
any question that the contract for the making of 
mutual and irrevocable Wills by Mr. and Mrs. 
Tooker was established.

The case at Bar is very different.
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Leonard N. Snedeker, the New York lawyer of 
Maud and Mabel Marshall, who drew their Wills, 
was not able to give any such testimony. His 
testimony was (p. 21, 1. 32):

“ Q Now, then, do you recall the conver-
sation, any conversations, you had with them 
or either of them, in connection with the 
will, as to what disposition was to be made 
of the estate? A I recall the conversations 
were had with both of them together, and 
they were on the subject of the making of 
these two wills. Specifically what was said, 
I can’t recall, but the substance of it was 
what the wills say in themselves.”

Mr. Snedeker attended to the execution of 
the Wills and kept copies. The originals were 
evidently taken by the sisters because his office 
did not probate the Will of Maud when she 
died (p. 23, 1. 35) and when asked if he gave 
Mabel Marshall her will he said

“ I think I did, that is my impression”  
(p. 25, 1. 28).

In Eggers v. Anderson, 63 N. J. Eq. 264, this 
Court pointed out that (p. 267):

“ a will is in its very nature ambulatory, sub-
ject to revocation during the life of him 
who signs it. 1 Jarm. Wills ch. 2; Reid v. 
Shergold, 10 Yes. 370, 379. Irrevocability 
would destroy its essence as a will. Hobson 
v. Blackburn, 1 Ad. Eecl. 278.”

And then said (p. 267):
“ From this mutability of wills it follows 

that if the whole scope of any arrangement 
is fulfilled by the mere making of a will, 
then nothing legally binding upon him who 
signs the instrument is contemplated, the 
obligatory force of a contract is not intend-
ed, and he remains at liberty to change his 
mind. The claim that a legal obligation is 
assumed must be supported by something 
beyond the consent to make a will.”
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Any such contract must be capable of specific 
enforcement in equity. The cases were collected 
and cited by Vice-Chancellor Backes in the 
Looker case (92 N. J. Eq. at p. 342) as follows:

“ Many of the cases are gathered by Vice- 
Chancellor Garrison in Deseumeur v. Rondel, 
76 N. J. Eq. 394. The early English cases 
are Dufour v. Pereira, 1 Dick. 419; 2 Harg. 
Jur. Arg. 304; Lord Walpole v. Lord Orford, 
3 Ves. Jr. 402. See also for collection of 
cases Stevens v. M yers, 91 Org. 114; 177 Pac. 
Rep. 37. An interesting discussion of the 
subject is to be found in Edson v. Parsons, 
155 N. Y. 555. See also Rastetter v. Hoen- 
ninger, 136 N. Y. Supp. 961; Herman v. Lud-
wig, 174 N. Y. Supp. 469. An early case in 
this state on the subject of enforcing con-
tracts to bequeath is Johnson v. Hubbell, 10 
N. J. Eq. 332, and the leading case is Duvale 
v. Duvale, 54 N. J. Eq. 581; 56 N. J. Eq. 375. 
See also Lawrence v. Prosser, 88 N. J. Eq. 43.

That such a contract be enforceable it 
must be, like all other contracts specifically 
enforceable in equity, founded upon a valid 
consideration, certain and defined, equal and 
fair, and sufficiently proven—qualities to 
which Lord Loughborough ' said in Lord 
Walpole v. Lord Orford, supra, he knew no 
limitations. ’ ’

It must be remembered that the effort here is 
to take from Robert Marshall the property which 
is indubitably his by operation of law, and to 
give it to other persons on the theory that Mabel 
Marshall entered into a compact with her sister, 
Maud, to make an irrevocable Will.

The proof offered, in addition to being con-
fused and uncertain, is all parol evidence. There 
is nothing in the mutual Wills which were made 
in 1928 to indicate that the Will of Mabel Mar-
shall was to be an irrevocable one, or to indicate 
such compact as is claimed in this case.
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The alleged agreement, therefore, was a parol 
agreement, and, hence, must be regarded with 
suspicion.

In the leading case of Vreeland v. Vreeland, 
53 N. J. Eq. 387, Chancellor McGill considered 
the law where equity will specifically enforce a 
parol contract at the instance of a complainant 
who has completely performed (p. 389), but with 
respect to the character of the proof he said (p. 
390):

“ But a parol agreement of this character, 
because of the situation and relations of the 
parties to it and the consequent opportunity 
for the perpetration of fraud, is regarded 
with suspicion, and, when its enforcement 
is sought, is subjected to close scrutiny. It 
must not only be mutual, but also definite 
and certain, both in its terms and as to its 
subject-matter, and it must be clearly 
proved. Cooper v. Carlisle, 2 C. E. Gr. 529, 
and Brown v. Brown, 6 Stew. Eq. 657. So, 
also, it must plainly appear that that which 
is alleged as part performance is referable 
to and was consequent upon the contracts 
alone, for the purpose of carrying it into 
effect. E yre v. Eyre, 4 C. E. Gr. 102; Pom. 
Spec. Perf. sections 108, 109.”

This doctrine, as laid down in the Vreeland 
case, has been frequently approved by our 
Courts. It was reiterated and approved by this 
Court in Howells v. Martin, 101 N. J. Eq. 275, p. 
278, where the passage above quoted is set forth 
in full.

In Havens v. Brown, 99 N. J. Eq. 75, Backes, 
V.-C., said (p. 81):

“ The contract sued upon rests entirely 
in parol. To guard against fraud upon es-
tate the law requires that such contracts 
must be clearly proven. To justify a decree 
of specific performance, which in this case
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would take from the Brown estate and give 
to the complainants’ property, worth $100,- 
000 and upwards, the proof must be certain, 
definite, reliable and convincing. Vreeland 
v. Vreeland, 53 N. J. Eq. 387; Cooper v. 
Colson, 66 N. J. Eq. 328; Midmer v. Midmer 
Executors, 26 N. J. Eq. 299; Cutler v. Tuttle, 
19 N. J. Eq. 549.”

In Johnson v. Wehrle, 9 N. J. Misc. 939, the 
effort was to enforce a verbal contract to leave 
property at death in consideration of personal 
service. Backes, V.-C. dismissed the bills. He 
said (p. 945):

“ At the hearing, the testimony of the prin-
cipal witnesses did not ring true, and, after 
reading the transcript, the then impression 
stands unmodified, that a contract with 
either complainant is not made out clearly, 
definitely and convincingly as the law de-
mands in circumstances where temptation to 
perjury and the opportunity of fraud is so 
inviting and with little danger of detection. 
Vreeland v. Vreeland, 53 N. J. Eq. 387; Mc- 
Tague v. Finnegan, 54 N. J. Eq. 454.”

In Howells v. Martin, 101 N. J. Eq. 275, this 
Court reversed the Court of Chancery whose 
opinion is reported in 99 N. J. Eq. 657.

Counsel for appellants cite and quote from 
Edson v. Parsons, 155 N. Y. 555; 50 N. E. 265. 
They said that that case furnishes “ the ra-
tionale of the enforcement of mutual wills.”  
and the part they quote sounds favorable to 
them. As a matter of fact, the case is squarely 
against them. There, as in the case at Bar, two 
elderly ladies, sisters, were most devoted to 
one another and acted in unison and harmony, 
very much as did the two Marshall sisters. The 
effort there, as here, was to establish that mutual 
wills which had been made by the two sisters 
were made pursuant to a contract that their
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respective estates should be disposed of in the 
manner set forth in these mutual wills (50 N. E. 
p. 265). After the death of one of the sisters, 
the other made a new and different will. The 
trial court found for the defendant. That case 
differed from the one at Bar in that it was 
stronger for the appellants than here, because 
the evidence was not at all disputed, and the 
defendants rested upon it without offering any 
proof on their part (50 N. E. p. 267, bottom of 
first column). But the Court of Appeals was 
unwilling to have the case decided on the infer-
ences even from the undisputed facts and sus-
tained the judgment for the defendants. The 
Court said (50 N. E. p. 267):

“ Now, it was essential for the plaintiff 
to make out a clear proof that the two sisters 
had made the agreement under which he as-
serted his rights to equitable relief; for other-
wise, as will be noticed hereafter, he would 
be in no position to claim that Mary’s lega-
tees and legal representatives under her 
subsequent will were bound, in a trust ca-
pacity, to apply the property received by 
them to the purposes of that original agree-
ment. The argument of the appellant is not 
that Mary, by such an agreement, had inca-
pacitated herself from making another will, 
but that her estate and her legal representa-
tives were bound by an antecedent obliga-
tion assumed by her, namely, a contract en-
tered into with her sister, Susan, to the 
effect that, in consideration of each leaving 
by will to the other all of her property re-
maining after the deduction of certain gifts, 
the one surviving would make the brother 
Marmont the residuary legatee of what she 
should be possessed of at her death. The 
evidence given upon the trial was of facts 
which were not disputed. It was wholly 
offered by the plaintiff, and the defendants 
rested upon it, without deeming it neces-
sary to offer any on their part. It was not
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direct as to the making of any agreement, 
but consisted in the facts relating to the ex-
ecution of the wills, and to the lives and 
habits of the testatrices, and their relations 
to the property. But these apparent and ad-
mitted facts cannot be said to be such as 
presented a pure question of law, for they 
left it to inference whether any such con-
tract had been made by the two sisters. The 
trial court might infer from the evidence 
that the wills were made in pursuance of, 
and evidenced, with the surrounding circum-
stances, such a contract, or it might, as it 
did, infer that the simultaneous execution of 
similar wills was a coincidence, or, more cor-
rectly speaking, was merely an act in these 
sisters’ lives, without stronger significance 
than to illustrate how closely bound up they 
were in common habits of thought and of 
conduct. Conflicting inferences were fur-
nished by the proofs upon the trial as to the 
fact in issue of any agreement, which were 
to be decided by the trial court. I know of 
no absolute rule of law which impresses upon 
wills, similar in their cross provisions, that 
mutual character, by force of which the sur-
vivor’s estate comes under a trust obliga-
tion. I understand that something more is 
needed to warrant equitable intervention, 
and, in the absence of an express agreement, 
that it must be found in circumstances which 
so surround the transaction as imperatively 
to compel the conclusion that the parties in-
tended and undertook to bind themselves and 
their estates irrevocably in the event of the 
prior death of one.”

And again, in discusing the facts (p. 267):
“ They constituted, by their terms, no mu-

tual contract, however reciprocal their pro-
visions might appear. Whether they were 
reciprocally binding depended upon the ex-
istence of an agreement or a clear under-
standing to that effect, and that was, of 
necessity, left to inference from all the facts 
which the plaintiff could collate. There en-
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tered into the consideration of the question 
the probability or improbability of so mutual 
and far-reaching a contract having been made 
between these sisters. Their closeness of 
union and mutual affection would seem to 
negative the idea that each proposed to give 
to the other upon condition, and to restrict 
the future disposition by the survivor of her 
estate, in all the contingencies which might 
affect her in her future relations to the 
world about her, and even to the brother, 
who was proposed as the residuary legatee 
of the surivor. These were considerations 
which would contribute to the doubt upon 
the correctness of the plaintiff’s contention. 
It became the delicate and responsible task 
of the trial judge to make that inference 
from the facts, which he believed, upon care-
fully weighing them, that they, on the whole, 
supported. They did not compel, in my opin-
ion, a different conclusion than that reached. 
The burden upon the plaintiff was not shifted 
by merely giving evidence which was sus-
ceptible of different inferences. She had 
made no conclusive case until she had given 
such proofs as permitted but the one infer-
ence of an agreement. Until then, the pos-
sibility of there having been no agreement 
whatever was not excluded. I think we are 
bound to hold that the facts were such as 
to support the finding of the trial court, that 
no agreement was proved, and that it is im-
possible for us to say that there was but a 
question of law, upon the undisputed evi-
dence, open to our review upon original con-
siderations. ’ ’

The Court discussed the decisions with great 
learning, particularly, Dufour v. Pereira , 1 Dick-
ens 419, (p. 268, bottom of second column) and 
Lord Walpole’s case (p. 269, first column) and 
said further (p. 269):

“ The wills were similarly made, and hence 
showed concert of action and similarity of 
purpose, but not necessarily a binding agree-
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ment of such solemnity and far-reaching 
consequences as the appellant claims. To 
argue upon the basis that they are mutual 
wills, begs the question. That is a fact to be 
established by evidence showing that such 
was the understanding and the deliberate 
agreement. The scheme was clear, but what 
shows conclusively that each sister under-
stood that the other was irrevocably bound? 
Is such an inference the only one warranted 
by the situation and circumstances? This 
cannot quite be likened to that class of cases 
where a devise has been made upon the faith 
of a promise which equity will enforce when 
founded upon a sufficient consideration, or 
where a fiduciary relation exists, which pro-
cures the devise to be made upon representa-
tions without which the devisee would not 
have taken. The wills in question were not 
made, evidently, to accomplish a family set-
tlement, but a general disposition of the 
estates of the testatrices. They were bound 
by the closest ties of blood and affection, 
and their lives were bound up in the most 
intimate intercourse. In giving to the other 
the bulk of her estate, each yielded to the 
natural dictates of an unbounded affection 
which entitled the other to the first considera-
tion, and to an unlimited confidence, in the 
use and disposition of her property. Hence 
the testamentary gift was absolute, and un-
trammeled by any limitations. The only 
condition of the gift was that the other 
should survive the proof of the will,—not 
without some degree of significance, in my 
opinion, of the intended absoluteness of the 
taking by the survivor. How can we say 
with certainty that each intended and under-
stood that the other was forever bound by 
the disposition then made, and which un-
doubtedly did seem to them at the time the 
better and wiser to be made? Was the sur-
viving sister not to be free, in all the con-
tingencies of life, with all the possible muta-
tions in her relations to others, or in the 
worthiness of the destined objects of their
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bounty, to make such other testamentary 
dispositions as might seem wise, or in better 
accord with her sentiments? These are most 
serious questions for consideration upon the 
plaintiff’s appeal to a court of equity for 
relief. They had their proper place in the 
judicial mind, in determining upon the exist-
ence of the contract, in enforcement of which 
the plaintiff was asking the equitable inter-
ference of the court. Giving full effect to 
the equitable rule which recognizes and 
enforces agreements under which mutual 
and reciprocal wills are made, and which lays 
hold of all circumstances to enable the court 
to carry it out when it would be inequitable 
to defeat it, my conclusion is that the facts 
of this case were not of a character that 
compelled the inference of an agreement, 
and that they supported the adverse deter-
mination made below.”

It isn’t often that a reported case comes so 
close to the case at Bar as does this case of 
Edson v. Parsons. The parallel as to the facts 
is striking. The case is stronger against complain-
ants here than in the Edson case, because there 
was no conflicting testimony there as in the case 
at Bar (the defendant having rested on the plain-
tiff’s evidence), and the argument which the 
plaintiffs advanced in that case, and which the 
Court refused to sanction, was based on infer-
ences from undisputed facts. Nevertheless, the 
three New York Courts, the trial court, the Appel-
late Division, and finally, the Court of Appeals, 
as reported in the cited case, refused to yield to 
the speculative inferences to be drawn from the 
undisputed facts in that case and stood squarely 
on the sound, legal proposition that the Court, 
not being able to say, with certainty, that each 
sister intended and understood that the other 
was forever bound by the disposition then made, 
no agreement to make irrevocable Wills was 
made out or could be upheld.
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The same principle applies to the case at Bar, 
even more strongly, because here we have con-
tradictory and uncertain evidence, and it is 
equally possible to draw diametrically opposite 
inferences from different parts of the proofs as 
set up in the record.

T h e  e v i d e n c e  o f  t h e  c o m p l a i n a n t s ,  M r s .  C r o a k e  
a n d  M r s .  W h i t e ,  w a s  i n c o m p e t e n t  u n d e r  S e c t i o n  
4  o f  t h e  E v i d e n c e  A c t  ( 2  C .  S .  2 2 1 8 ,  A m e n d e d ,  
P .  L .  1 9 3 1 ,  C h a p t e r  1 6 3 ) .

Sec. 4 reads as follows:
“ In all civil actions any party thereto 

may be sworn and examined as a witness, 
notwithstanding any party thereto may sue 
or be sued in a representative capacity * * * ; 
provided, this section shall not extend to per-
mit testimony to be given by any party to 
the action as to any transaction with or 
statement by any testator # * * repre-
sented in said action, unless the representa-
tive offers himself as a witness on his own 
behalf and testifies to any transaction with 
or statement by his testator * * * in
which event the other party may be a wit-
ness on his own behalf as to all transactions 
with or statements by such testator * * V ’

Where the act operates to bar the evidence, it 
cannot be considered. Thus, this Court in How-
ells v. Martin, 101 N. J. Eq. 275, said (p. 277) :

“ In connection with this the competency 
of the testimony of Robert Daley is attacked. 
The evidence was not competent under sec-
tion 4 of the Evidence act, and the convey-
ance by deed and bill of sale to respondent 
for nominal considerations did not make 
Robert Daley a competent witness. Platner 
v. Ryan, Executor, 76 N. J. Law 239; Moos- 
brugger v. Swick, 86 N. J. Law 419.

The learned vice-chancellor in his conclu-
sions gave no consideration to this testi-
mony, and rightly so.
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Excluding the testimony we are unable to 
reach the conclusion that an irrevocable con-
tract to make mutual wills was established. ’ ’

The most recent expression of this Court on 
this question is found in Ward v. McLellan, 117 
N. J. Eq. 475. In that case one Ringle died, 
leaving a Will wherein he left all his property 
in trust, the income

“ or so much thereof as may be necessary 
for the support, comfort and maintenance ’ ’

to be paid to his wife during her life. Mrs. 
Ringle filed a claim against the estate and there-
after executed an assignment to her daughter, 
Emilie M. Ward. The consideration of the as-
signment was for the daughter

“ to provide food and shelter for the party 
of the second part (Mrs. Ringle) for the rest 
of her natural life”  (p. 476).

It was contended that Mrs. Ringle was disquali-
fied by the statute from testifying. The Vice- 
Chancellor who heard the case admitted the evi-
dence, but this Court reversed and said, by Mr. 
Justice Case (p. 478):

“ It may be more comprehensively stated 
that the assignor remains incompetent if and 
so long as he retains a substantial interest 
in the outcome of an action on the claim. 
A payment of value to the assignor does 
not, we think, conclusively meet the situa-
tion against which the statute is directed. 
Until a living party to a transaction with a 
decedent has entirely divested himself of his 
stake in the result of an action thereon so 
that the magnet of self-interest no longer 
pulls upon him, he has not, in our opinion, 
ceased to to be a ‘ party’ as that word is 
used in the statute. If it becomes necessary, 
for the purposes of the record, to bring in 
as a party (Cidlen v. Wolverton, 65 N. J. 
Law 279) one who is not so named but who 
by that definition should be, a court order
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to that effect may be made. Platner v. Ryan, 
Executor, supra, and Moosbrugger v. Swick, 
supra. Indeed, formerly the assignor was a 
necessary party to a suit brought by the 
assignee in equity. Harris v. Esperanza 
Mining Co., 91 N. J. Eq. 163, 167.

The circumstances in proof lead to the 
conclusion that the assignment before us was 
motivated solely by the purpose to make 
Mrs. Ringle competent to testify. When 
such a purpose is apparent, we consider 
that the burden is upon the one who pro-
duces an original party to the transaction 
as a witness to satisfy the court that the 
witness has been divested of all disqualify-
ing interest in the outcome.”

Applying the doctrine of that case to the case 
at Bar, both of the complainants, Mrs. Croake 
and Mrs. White, were strongly pulled by “ the 
magnet of self-interest”  in giving their testi-
mony, in addition to the fact that each of them 
is a party complainant to the suit. The Vice- 
Chancellor was quite correct when he said (p, 
163, 1. 35):

“ In support and for the support of that 
compact we have only the evidence of the 
two complaining witnesses, Mrs. Croake and 
Mrs. White, and they are materially finan-
cially interested in the outcome of this suit; 
and I hold now that their testimony is inad-
missible for the purpose of establishing a 
compact. I also hold that their evidence 
in this suit to establish a lost will is inad-
missible for the purpose of showing that the 
will was lost.”

The bill was originally filed against The Sum-
mit Trust Company in its individual capacity, 
but, as amended, it is against The Summit Trust 
Company as Administrator. The amendment 
was made on August 14, 1934. (See addendum 
to this brief.) The hearing was on December 17, 
1934 (p. 19, 1. 25). The Summit Trust Company,
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therefore, appeared on the record as the repre-
sentative of the decedent. See McKinley v. Coe, 
66 N. J. Law 70, p. 74. This brought the situa-
tion squarely within Section 4 of the Evidence 
Act. Mrs. White and Mrs. Croake, as parties 
to the action, could not testify to any statement 
made to them by Mabel Marshall whose estate 
was represented in the action by The Summit 
Trust Company, Administrator. No officer or 
representative of the Administrator testified to 
any transaction with or statement made by 
Mabel Marshall.

In Hoffman, Executor v. MaloratsJcy, 112 N. 
J. Eq. 333, this Court by Mr. Justice Heher said 
(p. 335):

“ The design of the rule of evidence pre-
scribed by section 4 of the Evidence act is 

#to produce equality between the parties, by 
‘ silencing the one who may, by his own 
mouth, be able to testify to transactions and 
conversations with the decedent, possible to 
the disadvantage of his estate, unless the 
representative of that estate should, by his 
own conduct, remove the interdict. Woolver- 
ton v. Van Syckel, 57 N. J. Law 393. Our 
courts will not lend assistance to efforts to 
escape the bar of the statute. Snyder v. 
Harris, 61 N. J. Eq. 480; Platner v. Ryan, 
76 N. J. Law 239.

No relief can be had in equity. The fact 
that the rules of evidence will not permit 
appellants to avail themselves of the only 
existing proof to establish the cause of 
action stated in the counterclaim, does not 
entitle them to relief in equity. Linn v. 
Neldon’s Administrator, 23 N. J. Eq. 169.”

'With the testimony of Mrs. Croake and Mrs. 
White eliminated, we have only the negative 
testimony of Miss Eockwell for the complain-
ants, that Mabel Marshall never said that she 
had destroyed her Will, and never said that she
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had lost her Will (p. 73,11. 20 to 25) and we have 
the positive testimony, uncontradicted, of Miss 
¡Mayhew, that Mabel Marshall said she wanted 
to change her Will, that she did not want it to 
take effect, and inquired what would happen if 
she died without a Will, and was informed that 
the property would go to her brother as he was 
her only heir (p. 123, 11. 15 to 25). We also have 
the positive testimony of Mr. Avery, that Mabel 
Marshall said that she had made no new Will 
since the death of her sister, Maud, that she had 
destroyed her old Will, hut had not yet made a 
new one (p. 128, 11. 12 to 16).

In addition, we have the fact that the Will 
cannot be found, and that the testatrix, Mabel 
Marshall, had access to it at all times. The pre-
sumption, not overcome by proof, is, she de-
stroyed it animo revocandi.

T h e  b a r  o f  S e c t i o n  4  o f  t h e  E v i d e n c e  A c t  t o  
t h e  t e s t i m o n y  o f  t h e  c o m p l a i n a n t s  i s  n o t  o v e r -
c o m e ,  a s  a r g u e d  b y  t h e  a p p e l l a n t s .

(1) Counsel argues (Appellants’ Brief p. 38) 
that Section 4 of the Evidence Act does not 
apply because the proceeding before the Court 
is not a civil action, but is a judicial inquiry.

This allegation is made on the authority of 
Veazey’s Case, 80 N. J. Eq. 466.

The complete answer is, that this proceeding 
is not one for the probate of a Will. The Court 
of Chancery is not a Probate Court. The bill 
is filed under the well recognized Chancery 
practice, (a) to establish a lost Will; and (b) 
to impress a trust.

The suit, therefore, is a civil action.
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(2) Counsel argues (Appellants’ Brief p. 39) 
that Section 4 of the Evidence Act does not ap-
ply because they say that

“ testimony of transactions with the dece-
dent is inadmissible in a suit where devisees 
are sued upon obligations of their ancestors 
where they have succeeded to his real 
estate.’ ’

Obviously, this is not that kind of a suit.

Burr v. Bloomsburg, 101 N. J. Eq. 615, is cited. 
That suit was in the nature of an equitable 
replevin to recover a diamond ring of peculiar 
sentimental value (p. 616). The ring had been 
in possession of one George Bloomsburg until 
his death (p. 618). In the course of his opinion 
Berry, V.-C. discussed the contention of the 
defendant, that (p. 624)

“ notwithstanding the executrix of George 
Bloomsburg is not, as such, made a party 
defendant, she, as devisee under his will, 
stands in a representative capacity and that 
therefore, under section 4 of the Evidence 
act, no evidence of any transaction by the 
decedent is admissible.”

He cited cases and said (p. 624):
“ Under these decisions it is plain that 

where devisees are sued as owners of land 
upon which, or in relation to which equitable 
rights are claimed, evidence of transactions 
with the decedent are admissible. In 
Hodge v. Coriell, supra, which was a re-
plevin suit at law against one who set up a 
right as executor, such evidence was held 
admissible. ’ ’

(as quoted in the Appellants’ Brief p. 39).

He disposed of the contention on the ground 
that the executrix was not a party on the record. 
On this he said (p. 624):

“ In the M cKinley Case Vice-Chancellor 
Emery said that the court of errors and
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appeals had held that the test of repre-
sentative capacity was * whether one party 
or the other appeared on the record as a 
representative of the decedent.’ ”

Here, The Summit Trust Company is a party 
as Administrator on the record, in addition to 
the expansion of the meaning of Section 4 of 
the Evidence Act as recently laid down by this 
Court in Ward v. McLellan, 117 N. J. Eq. 475. 
It is interesting to note that the McLellan case 
was decided January 10, 1935, and the Vice- 
Chancellor announced his conclusions February 
25, 1935, and very evidently had the McLellan 
case in mind when he said that the two com-
plainant witnesses, Mrs. Croake and Mrs. White,

“ are materially financially interested in the 
outcome of this suit; and I now hold that 
their testimony is inadmissible for the pur-
pose of establishing a compact.”

(p. 163, 1. 36)

In the McLellan case this Court held (117 
N. J. Eq. at p. 478):

“ Until a living party to a transaction 
with a decedent has entirely divested him-
self of his stake in the result of an action 
thereon so that the magnet of self-interest 
no longer pulls upon him, he has not, in our 
opinion, ceased to be a ‘ party’ as that word 
is used in the statute.”

(3) Counsel argues that the present suit is 
not such as to charge the decedent’s estate with 
liability, but that the Administrator must

“ be regarded solely as a ‘ stakeholder’ ”  
(Appellants’ Brief p. 42).

The duty of the defendant Administrator of 
this estate is much broader than that of a mere 
stakeholder. As Administrator it is its duty to 
collect the assets, pay the debts and turn over 
the estate to the heir-at-law. The payment of
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the debts necessarily involves serious duties 
with respect to transfer inheritance taxes to the 
State of New Jersey and estate taxes to the 
United States Government, the value of the 
estate being approximately $200,000.

In the bill of complaint paragraph 5 of the 
First Cause of Action (p. 2, 1. 34) it is alleged 
that

“ letters of administration upon the said 
estate were granted on the 21st day of July 
1933 to The Summit Trust Company of 
Summit, New Jersey, which took upon itself 
the burden of administering the said 
estate. ’ ’

The same allegation is repeated in the Second 
Cause of Action, paragraph 6 (p. 5, 1. 14).

The complainants, by the very language of 
the bill of complaint admit that defendant, The 
Summit Trust Company as Administrator is 
more than a mere stakeholder, and that it has 
the burden of administering the estate.

It cannot be said, therefore, that the defend-
ant Administrator is a mere stakeholder.

Nor does the Nebraska case of Sorensen v. 
Sorensen, 100 N. W. 930, cited in the brief, ap-
ply*

That case came before the Supreme Court of 
Nebraska four times and is reported, respect-
ively, in 77 N. W. 68; 94 N. W. 540; 98 N. W. 
837; and 100 N. W. 930, cited in appellants9 
brief.

Originally, the question was whether Hans C. 
Sorensen had died, unmarried, or had left a 
widow him surviving. It was finally decided 
that he did not leave a widow. See 77 N. W. 
68; 98 N. W. 837.
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When the case came before the Court, as re-
ported in 100 N. W. 930, the situation was that 
an Administrator had been appointed. See 98 
N. W. p. 837; 100 N. W. at p. 931.

The contest, as reported in 98 N. W. 837 and 
100 N. W. 930, was not, as here, between a 
claimant and the administrator, but was between 
two sets of heirs as claimants. (Note in the case 
at Bar that the complainants are not heirs of 
Mabel.) A  question arose as to which of the 
parties had the right to open and close, and the 
Court in 98 N. W. 837, said (p. 838, bottom of 
first column):

“ The question before the trial court was 
not, which of the parties actually before it 
was entitled to a decree, but whether either 
of them was, and, so far as the right to open 
and close is concerned, they were on equal 
footing. They occupied a position analo-
gous to that of rival claimants for the same 
fund who have been brought before a court 
of equity by a bill of interpleader requiring 
them to interplead for the fund in order that 
their respective rights may be ascertained 
and determined and the plaintiff exoner-
ated.’ ’

This same language is quoted by the Court in 
100 N. W. 930. The particular point which the 
Court adjudicated upon there was, whether the 
Mother of one of the rival claimant heirs should 
be permitted to testify. It was the Mother who 
was referred to in the opinion as quoted in the 
appellants’ brief (p. 42), where it is said:

“ It may be conceded that the witness was 
interested. ’ ’

That particular proceeding, as the Court 
pointed out, was not the Administrator’s contro-
versy because, as the report shows, the litigation
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was provoked by one set of rival claimants and 
heirs filing a petition in the Probate Court for 
the distribution of the estate to them. The other 
claimant and heir filed an answer and cross-peti-
tion, in which he prayed for a decree of distribu-
tion. See 98 N. W. 837, p. 838, top of first col-
umn; 100 N. W. 930, p. 931, first column. The 
Court very properly held that they were sub-
stantially rival claimants for the same fund.

The situation there was totally different from 
that in the case at Bar. The complainants are not 
heirs, and do not contend against Robert Mar-
shall on any such basis.

In this connection it is interesting to note that 
when this Sorensen case first came before the 
Court, as reported in 77 N. W. 68, the application 
was for letters of administration on the estate 
of Hans C. Sorensen, on behalf of certain 
nephews and nieces. The alleged widow ap-
peared and claimed that she was entitled to 
administration. One of the questions in that 
case was, whether the widow, Mrs. Ferguson, 
could testify to conversations with the decedent. 
Since the proceeding was a contest over the 
right to appoint an Administrator, there was no 
Administrator party before the Court, but the 
Court said (77 N. W. 68, p. 69, bottom of second 
column):

“ But the term ‘ representative,’ in this 
section of the Code, is not limited to legal 
representatives, but applies to any person 
or party who has succeeded to the rights of 
the deceased, whether by purchase, descent, 
or operation of law. Wamsley v. Crook, 3 
Neb. 344; Kroln v. Heins, 48 Neb. 691, 67 
N. W. 771. The heir at law, then, in the 
proceeding in which Mrs. Ferguson testified, 
appeared on the record as the representa-
tive of the deceased.”
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The Court then said at p. 70 (middle of first 
column):

“ The true test is, as it was at common 
law, will the witness gain or lose by the 
direct, legal operation and effect of the judg-
ment or final order rendered in the proceed-
ing in which the testimony is offered, or will 
the judgment pronounced in that proceeding 
be legal evidence for or against the witness 
in some other action? 1 Greenl. Ev. Sec. 
390. If the direct effect of the judgment 
rendered in the proceeding would be to de- 
vest the decedent’s representative of real 
estate, and vest it in the husband of the 
witness, then her testimony would be in-
competent ( W ylie v. Charlton, 43 Neb. 840, 
62 N. W. 220), because the moment her hus-
band became invested with the title to real 
estate the witness would become entitled to 
an inchoate right of dower therein (Butler 
v. Fitzgerald, 43 Neb. 192, 61 N. W. 640).”

This is very much in line with the ruling of 
the Court in Ward v. McLellan, 117 N. J. Eq. 
475, p. 478.

S e c t i o n  6  o f  t h e  E v i d e n c e  A c t  d o e s  n o t  o v e r -
c o m e  t h e  e f f e c t  o f  S e c t i o n  4  o f  t h e  E v i d e n c e  A c t  
i n  t h i s  c a s e .

Section 6 reads as follows:
“ The complainant or petitioner in any 

action or proceeding of an equitable nature 
in any court, shall be a competent witness to 
disprove so much of the defendant’s answer 
as may be responsive to the allegations con-
tained in the bill of complaint or petition, 
and any defendant in any such action or pro-
ceeding shall be a competent witness for or 
against any other defendant not jointly in-
terested with him in the matter in contro-
versy (P. L. 1900, p. 363).”
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This section has been construed to have a 
very limited scope in Connors v. Murphy, 100 N. 
J. Eq. 280, where this Court by Mr. Justice 
Trenchard said (p. 284):

“ Finally, the complainant contends that 
the vice-chancellor erred ‘ in excluding the 
testimony of the complainant, Thomas Con-
nors, regarding transactions with the de-
ceased Bridget English,’ the intestate of the 
defendant administratrix. We think not.

“ The complainant now relies upon section 
6 of the Evidence act. Comp. Stat. p. 2223. 
But this section only renders a complainant, 
otherwise incompetent, competent to a lim-
ited extent, and does not allow him to testi-
fy  generally. His evidence must be limited 
to the disproof of so much of the defend-
ant’s answer as is responsive to the allega-
tions of the complainant’s bill. Canning v. 
Canning, 17 N. J. Eq. 228; Marlatt v. W ar-
wick, 19 N. J. Eq. 439; Williams v. Vree-
land’s Executors, 30 N. J. Eq. 576.”

Other cases construing or referring to Section 
6 are:

Hesselbrock v. First National Bank, 106 
N. J. Eq. 339, p. 340;

Canning v. The Administrator of Canning, 
17 N. J. Eq. p. 233;

Marlatt v. Warick and Smith, 19 N. J. Eq. 
439, p. 444;

Williams v. Vreeland’s Executors, 30 N. J. 
Eq. 576, p. 578.

In In re Broderson, 112 N. J. Eq. 532, Bigelow, 
V.-O. construed Section 6 of the Evidence Act. 
Although that case was in the Prerogative Court, 
he held, it

“ stands on the same footing as if she had 
sued in Chancery”  (p. 535).
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He stated the point of law as follows (p. 534):
“ The appellant produced the notes and 

testified that she was the holder thereof. 
Testimony by her as to the consideration 
for the notes would have brought in con-
versations or transactions with the deceased, 
and upon objection by the exceptants, was 
excluded. The ruling was correct, if section 
4 of the Evidence act (Comp. Stat. p. 2218) 
governs. But appellant contends that her 
testimony should have been received pur-
suant to section 6 of the Evidence act (Comp. 
Stat. p. 2223).”

He then gave the following interesting and 
informative construction of Section 6 (p. 535):

“ To understand section 6 of the Evidence 
act, we must look back many years. The 
equity practice which we inherited from 
England required that the answer to a bill 
should be sworn to. So much of the answer 
as was strictly responsive to the bill was, 
upon the final hearing, evidential of the 
facts therein stated. It was not until 1867 
that the legislature permitted a complainant 
to call upon the defendant to answer with-
out oath, and provided in such case that the 
statements in the answer, whether respon-
sive or not, should not be evidence against 
the complainant upon the hearing. P. L. 
1867, p. 166; Comp. Stat. p. 417, Sec. 19. It 
was also the law in the courts both of equity 
and of law, that a party to a cause was not 
a competent witness. This rule was modi-
fied by successive enactments. By P. L. 
1849, p. 265 and P. L. 1852, p. 256 (Comp. 
Stat. p. 2218, sec. 2), a party in an action 
was made an admissible witness when called 
by his adversary. Lastly, by P. L. 1859 p. 489 
(now embodied in Comp. Stat. p. 2218, sec. 
4), a party was in general admitted as a wit-
ness in his own behalf. The section on which 
appellant relies became law in 1855. P. L. 
1855, p. 668. At that time, a complainant in 
equity was under the disadvantage that his 
testimony was not admissible while the de-
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fendant’s evidence contained in the answer 
was admissible. The obvious purpose of the 
statute was to place the parties on a parity 
and to permit a complainant not to testify 
generally, but merely to disprove so much of 
the answer as is responsive to the allegations 
of the bill, and therefore evidential. This 
section was not authority for the reception 
of appellant’s testimony in the present 
cause. ’ ’

The bill in the case at Bar does not pray that 
the defendants answer under oath, and the an-
swers are not under oath.

Section 19 of the Chancery Act, 1 C. S. p. 417, 
provides as follows:

“ The complainant may in any bill in 
Chancery pray that the defendant answer 
without oath, in which case the answer need 
not be sworn to and the allegations and 
statements therein, whether responsive or 
not, shall not be evidence against the com-
plainant, except upon a motion to grant or 
dissolve an injunction on which motion the 
statements and denials in an answer duly 
sworn to shall have the same effect as here-
tofore.”

The complainants in the case at Bar are not 
called on to overcome a sworn answer. The al-
legations in the answer as filed are not evi-
dence against them. They have the general sta-
tutory right as parties to testify, subject only 
to the limitations of Section 4. There is no oc-
casion, therefore, to invoke Section 6, the object 
of which was, as Vice-Chancellor Bigelow said, 
“ to place the parties on a parity.”

Moreover, the allegations of the answer are 
not “ responsive”  to the bill in the sense that 
that phrase is ordinarily used.

The first cause of action alleged by Par. 3 
(p. 2), that the Will could not be found. To this
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the defendant, Robert Marshall, answered, “ this 
defendant denies the allegations * * (p. 13, 1. 36).

The first cause of action by paragraphs 9 and 
10 (p. 3) alleged on information and belief that 
Mabel Marshall never revoked her Will and did 
not execute a subsequent Will. To this the 
defendant, Robert Marshall, answered, that “ he 
denies the statements of paragraphs 9 and 10”  
and says that the said Mabel Marshall died in-
testate leaving this defendant as her only heir 
at law (p. 14, 1. 10).

The second cause of action by paragraph 1 
(p. 4) alleged an agreement of the two sisters 
to make mutual and reciprocal Wills for the 
benefit of each other and for the benefit of the 
devisees and legatees named in paragraph 6 of 
the first cause of action, which included the two 
complainants.

The defendant, Robert Marshall, answered 
denying the statements, and he further answered 
alleging that Mabel Marshall died intestate leav-
ing him as her only heir at law (p. 14, 1. 30).

The defendant, Summit Trust Company, as ad-
ministrator, answered the first and second causes 
of action that it had no knowledge or informa-
tion sufficient to form a belief as to the state-
ments therein, except that it admitted that it had 
been appointed administrator of the estate of 
Mabel Marshall (p. 15).

The answer of Robert Marshall is in effect a 
general denial. This cast on the complainants 
the duty of proving the allegations of their bill 
in the first instance, and would not have opened 
the door to them, even under the sworn answer 
practice, to testify contrary to the bar of Section 
4 of the Evidence Act.



Thus, in Buttrick v. Holden, 13 Met. (Mass.) 
355, the Court said (p. 357):

“ It is for the plaintiff to prove the allega-
tions in the bill which are denied by the an-
swer. ’ ’

In Story’s Equity Pleadings, 5th Edition, Sec-
tion 849-A, the author says:

“ An answer which contains facts which 
are not responsive to any allegations or in-
terrogatories in the bill is not evidence for 
the defendant/’

To the same effect are the earlier cases in our 
books dealing with the old practice under sworn 
answers.

See:
Hutchinson v. Tindall, 3 N. J. Eq. 357, p. 

364 (1835);
Black v. Lamb, 12 N. J. Eq. 108, p. 123 

(1858);
Banning v. Administrator of Banning, 17 

N. J. Eq. 228, p. 233, (1865).

In Hesselbrock vs. First Nat. Bank, 106 N. J. 
Eq. 339, there was no objection to the testimony 
from the executor (p. 340).

It does not appear whether the observations 
of this Court in Connors v. Murphy, 100 N. J. 
Eq. 280, p. 284, were directed to a sworn or un-
sworn answer. The situation in this case is 
quite similar to that in the Murphy case in that 
there is nothing in the record sent up to indi-
cate that any suggestion was made in the Court 
below that the evidence of the complainants, 
Mrs. Croake and Mrs. White, was competent to 
disprove any part of the defendant’s answer. 
The language of Mr. Justice Trenchard in the
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Murphy case is quite apt here (100 N. J. Eq. at 
p. 285).

“ At the trial there was apparently no re-
liance upon that section, and no suggestion— 
not even the slightest—that the evidence 
tendered was competent as disproof of any 
part of the defendant’s answer which was 
responsive to the complainant’s bill. And 
our examination of the record, in the light 
of complainant’s argument here, fails to 
disclose that any excluded testimony was 
competent for the reason now for the first 
time suggested.”

That remark applies equally to the case at Bar.

This whole discussion, however, is really aca-
demic because the Vice-Chancellor, as already 
pointed out, gave the complainants the benefit 
of every doubt and considered their case on the 
theory that the testimony of the complainants, 
Mrs. Croake and Mrs. White, was competent. 
See the conclusions of the Vice-Chancellor, page 
124, line 22, where he said

“ if we lay aside for the moment the rule of 
evidence and take into consideration their 
testimony—and that is what I am going to 
do—their testimony does not establish, and 
not by far, a compact or arrangement be-
tween the sisters to the making of mutually 
binding Wills.”

He was compelled to this conclusion because of 
the uncertain and contradictory state of the 
proofs.

As against the testimony of Mrs. Croake, that 
Mabel said when she learned that Mrs. Croake 
had a copy of Maud’s Will,

“ Well, alright, then you have a copy of 
my Will, too,”

(p. 49, 1. 17), and the testimony of Mrs. White to 
the same effect (p. 51, 1. 38), we have the totally
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contradictory and unimpeached testimony of 
Miss Mayhew, in the late Spring of 1932 (p. 124, 
L 11) that Mabel

“ had told me her Will was like her sister’s,”

(p. 126, 1. 15) and that
“ she did not want that Will to take effect.
She wanted to make changes in it.”

(p. 126, 1. 18), and also the unimpeached testi-
mony of Mr. Avery that Mabel told him in the 
latter part of December 1932 (p. 127, 1. 27) that

“ she had destroyed her old Will, but she
had not yet made a new one.”

(p. 128, 1. 15).

With the state of the proofs in this condition 
growing out of this conflict of testimony, be-
sides all the other elements in the case creating 
doubt and uncertainty, including the fact that 
Mabel always had possession of her Will and that 
it could not be found after her death, and giv-
ing the complainants the benefit of their testi-
mony without reference to Section 4 of the Evi-
dence Act, the Vice-Chancellor had no choice 
under the strict rules as laid down by this Court, 
but to dismiss the Bill.

Giving effect to Section 4 of the Evidence Act, 
which must be done in this case, the testimony of 
Mrs. Croake and Mrs. White is ruled out, and the 
testimony of Miss Mayhew and Mr. Avery stands 
without contradiction, which again with the other 
elements in the case, necessarily results in a dis-
missal of the Bill.
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Reservation.

R e s p o n d e n t s  a s k  l e a v e  t o  r e s e r v e  t h e i r  r i g h t  t o  
a p p l y  f o r  a n  a l l o w a n c e  o f  c o u n s e l  f e e s  a n d  c o s t s .

It  is respectfully submitted that the decree dis­
missing the B ill is right and should be affirmed.

W I L L I A M S  &  W I L L I A M S ,  
S o l i c i t o r s  f o r  T h e  S u m m i t  T r u s t  C o m p a n y ,  

A d m i n i s t r a t o r ,  a n d  R o b e r t  J e s s e  M a r s h a l l .

Con o ve r  E n g l is h ,
O f  C o u n s e l .



Addendum.

IN CHANCERY OF NEW JERSEY.

T h e  Su mmit  Tr u s t  Co mp a n y , 100/632.
Rob e rt  Jess e  Ma r s h a l l , Qn Bill eic%
A lb er t  A . Ma r s h a l l , J.
D u pr ee  St a n a r d , B e n j a m in  Order.
St a n a r d , L u l u  R e e d ,
M a r t h a  W h it mo r e , B ro ok -
l y n  B u r e a u  o f  Ch a r it ie s  
and T h e  B r o o k l y n  T r u s t  
Co mp a n y ,

On motion of Louis E. Klein, Esquire, solicitor 
for complainants, before the Honorable John 
H. Backes, the Vice-Chancellor of this Court, to 
whom this cause has been heretofore referred 
for hearing:

It is on this 14th day of August, 1934, Or de r e d  
that the title and pleadings heretofore filed in 
the above cause be amended so that wherever the 
words “ The Summit Trust Company’ ’ do ap-
pear, they shall be amended to read “ The Sum-
mit Trust Company, administrators of the estate 
of Mabel V. Marshall, Deceased.”

Between

A g n e s  Cro ak e  and E l l e n  
L o u ise  W h it e ,

Complainants,
and

Defendants.

LUTHER A. CAMPBELL,
Respectfully advised,

J o h n  H. Ba c k e s , 
V.-C.

c.
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T h e  e n t r y  o f  t h e  a b o v e  o r d e r  i s  h e r e b y  c o n -
s e n t e d  t o .

W I L L I A M S  &  W I L L I A M S ,
S o l i c i t o r s  f o r  t h e  D e f e n d a n t s ,  
T h e  S u m m i t  T r u s t  C o m p a n y  
a n d  R o b e r t  J e s s e  M a r s h a l l .

PITNEY, HARDIN & SKINNER,
S o l i c i t o r s  f o r  t h e  D e f e n d a n t ,  

B r o o k l y n  B u r e a u  o f  C h a r i t i e s .








