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Notice of Appeal to Court of Errors and
Appeals.

(Filed Dec. 2, 1926.)

NEW JERSEY SUPREME COURT.

Ro be r t  Re a l t y  Co mp a n y ,
Relator, I

vs. I

Cit y  o f  Or a n g e  and Th o ma s  J. V Grounds of 
Do w l in g , Building and Plumb- ( Appeal, 
ing Inspector of the City of V 
Orange, 1

Defendants. I

To: Fr e de r ic  W. Sc h l o s s t e in ,
Attorney for the Relator.

Ta k e  n o t ic e  that the City o f Orange and 
Thomas J. Dowling, appeal from the order of 
the Supreme 'Court o f the State o f New Jersey 
made the 2nd day of December, 1926, sustaining 
the demurrer filed on behalf o f the relator to 
the return to the alternative writ o f mandamus 
heretofore allowed in this cause and granting 
to the relator a peremptory writ of mandamus, 
to the New Jersey Court of Errors and Appeals 
upon the following ground:

That the Supreme Court of the State of New 
Jersey erred in sustaining the said demurrer and 
in granting a peremptory writ o f mandamus to 
the relator.

Respectfully,

W m . A. Ca l h o u n , 
Attorney of Defendants.

Dated, December 2nd, 1926.
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Notice of Application for W rit of Manda-
mus.

(Filed January 19, 1926.)

NEW JERSEY SUPREME COURT.

jQ Ro be r t  Re a l t y  Co mp a n y ,
Relator,

vs.

Cit y  o f  Oran g e  and Th o ma s  J.
Do w l in g , Building and Plumb-
ing Inspector of the City of 
Orange,

Defendants.

20
To t h e  Cit y  o f  Or a n g e :

Ta k e  notice  that on Saturday, the sixteenth 
day of January, 1926, at ten o’clock in the fore-
noon or as soon thereafter as counsel can be 
heard, I shall apply to the New Jersey Supreme 
Court, at the Court House, Newark, for an 
order to show cause why a writ of mandamus 
should not issue in the above entitled cause re- 

30 quiring the City of Orange to issue permits for 
the erection of three four-story brick apartment 
houses as set forth in the attached petition and 
affidavit.

Fr e de r ic  W. Sc h l o s s t e in , 
Attorney for Relator

40
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Petition for W rit of Mandamus.

(Filed January 19, 1926)

NEW JERSEY SUPREME COURT.

To t h e  H onorable , t h e  Judg e s  o p t h e  Su pr e me  
Court  o f  t h e  St a t e  o f  Ne w  Je r s e y :

The petition of the Robert Realty Oo., a cor- i q  %
poration organized and existing under the laws 
of the State o f New Jersey, with its principal 
office in the City o f Newark, Essex County, New 
Jersey, respectfully shows:

1. Your petitioner is the owner of a certain 
tract of land and premises in the City o f Orange,
County of Essex and State o f New Jersey, and 
bounded and described as follows:

All that lot, tract or parcel of land and prem-
ises hereinafter particularly described, situate, 
lying and being in the City o f Orange, in the 
County of Essex and State o f New Jersey.

Be g in n in g  on the westerly side o f Lincoln 
Avenue at the southeasterly corner o f lot now 
or lately belonging to Margaret S. Griffin and 
John H. Griffin, Jr., and thence running along 
said westerly line of Lincoln Avenue southwest-
erly one hundred fifty feet to the corner o f 
Mountainview Avenue; thence westerly along 
said Mountainview Avenue two hundred sixteen 
and fifty-seven hundreths feet; thence north-
westerly and parallel with said Lincoln Avenue 
one hundred fifty feet to the southwesterly cor-
ner of said land of said Griffin; and thence east-
erly along their line two hundred sixteen and 
fifty-sevtn hundredths feet to the point and place 
of Beginning.
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Petition for  W rit of Mandamus.

Being known as No. 73 Lincoln Avenue.

2. Petitioner is desirous) o f erecting on said 
premises three brick apartments four stories in 
height, the size of the building at the corner of 
Lincoln Avenue and Mountainview Avenue to be 
sixty feet by one hundred four feet and six inches 
and to cost One Hundred Thousand Dollars; the 
size of the next building on Lincoln Avenue sev-
enty-five feet north of Mountainview Avenue to 
be seventy feet and six inches by eighty-one feet 
and to cost Eighty Thousand Dollars; and the 
third one on the north side of Mountainview Av-
enue, one hundred twenty-six feet west o f Lin-
coln Avenue to be seventy-three feet and six inches 
by one hundred sixteen feet and six inches and to

20 cost One Hundred Eleven Thousand Dollars.

3. On January 6, 1926, petitioner applied to 
Thomas J. Dowling, Building and Plumbing In-
spector o f the City of Orange, for permits for the 
erection o f said apartment houses, by application 
in writing duly submitted to the said Building In-
spector, accompanied by plans and specifications 
in duplicate as provided by the Building Code of 
the City of Orange and also tendered and left with

30 the said Inspector of Buildings, the legal fees fixed 
by the said Building Code.

4. After retaining said application, plans and 
specifications and fees for a period o f time, the 
said Building Inspector notified petitioner on Jan-
uary 8, 1926, that he would not issue the said per- 
mit, giving as his reason therefor, an Ordinance 
entitled1 “ An Ordinance to regulate and limit 
the height and bulk o f buildings, to regulate and

40 determine the area o f yards, courts and other open 
spaces and to regulate and restrict the location of
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Petition for W rit of Mandamus.

buildings designed for specific uses and the loca-
tion of trades and industries,” passed May 11, 
1922, and the various ordinances amendatory and 
supplementary thereto, forbids the erection of 
the apartment houses on the premises owned by 
petitioner.

5. Petitioner charges and insists that the said 
ordinance, insofar as it purports to prevent Rob-
ert Realty Go. from erecting and constructing the 
said apartment houses as contemplated, is illegal 
in that the reservation of the district in which 
the petitioners said property is located, to the 
use prescribed by said ordinance is beyond the 
power of the City of Orange under the provisions 
of the statute and that the City of Orange under 
the statute, has no power to prevent the erection 
of the said apartment houses in said district; and 
that the restriction is not designed to promote 
the public health, safety and general welfare; and 
that the effect of enforcing the provisions of said 
Ordinance to prevent the said petitioner from 
erecting the buildings which he seeks to erect 
would be to deprive the said petitioner of a 
'right to possess and protect property in violation 
of the first clause of the Article 1 o f the Constitu-
tion o f the State of New Jersey; and would be 
a taking of the private property o f the said pe-
titioner for public use without just compensa-
tion, in violation of the 16th paragraph of Article 
1 o f the Constitution of New Jersey; and would 
be in effect a taking of private property for priv-
ate purposes, in violation o f the right secured to 
the ¡said petitioner by the Constitution of the 
State of New Jersey, and would likewise be a 
violation of the rights secured to the said peti-
tioner bv the 14th Amendment to the Constitution
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Petition for W rit of Mandamus.

of the United States in that it would he a de- 
prival of the petitioner o f its property without 
due process of law and would he a denial to it 
of the equal protection o f the law ; and that the 
said ordinance is for other reasons illegal and 
invalid.

Petitioner therefore prays that a writ o f man-
damus may issue out o f and under the seal of 
this Honorable Court directed to the said In-
spector of Buildings o f the City o f Orange, to 
the City o f Orange, commanding and enjoining 
them to issue the building permits granting to 
petitioner permission to erect the three apart-
ment houses of the type above mentioned upon 
the lands and premises hereinbefore described, 

20 in accordance with the plans and specifications 
tendered by it to said Building Inspector pur-
suant to the statute in such case made and pro-
vided.

And your petitioner will ever pray, etc.

Fr e de r ic  W . Sc h l o s s t e in , 
Attorney for Petitioner.

St a t e  o f  Ne w  Je r s e y , )
30 County of Essex. *

Louis K op pe lo n , o f full age, being duly sworn 
according to law, on his oath, deposes and says:

1. I am the president of the Robert Realty Co., 
petitioner named in the foregoing petition.

2. I  further say that the Robert Realty Co. 
is the owner o f premises described in para-

ng graph 1 of the petition.

3. I further say that the Robert Realty Co.



7

Petition for W rit of Mandamus.

defeires to erect upon the said premises three 
brick apartments four sitories in height, the size 
of the building at the corner of Lincoln Avenue 
and Mountainview Avenue, to be ¡sixty feet by 
one hundred and four feet and ¡six inches and 
to cost one hundred thousand- dollars; the size of 
the next building on Lincoln Avenue seventy-five 
feet north of Mountainview Avenue to be seventy 
feet and six inches by eighty-one feet and to 
cost Eighty Thousand Dollars; and the third 
one on the north side of Mountainview Avenue, 
one ’ hundred twenty-six feet west of Lincoln 
Avenue to be seventy-three feet and six inches 
by one hundred sixteen feet and six inches and 
to cost One Hundred Eleven Thousand Dollars.

4. I further say that on January 6 , 1926, Rob-
ert. Realty Co. applied to Thomas ij. Dowling, 
Building Inspector of the City of Orange, for 
permits for the erection of said apartment houses 
•by application in writing duly submitted to the 
said Building Inspector, accompanied by plans 
and 'specifications in duplicate as provided by 
the Building Code of the City of Orange and 
also tendered and left with the said Inspector 
the legal fees fixed by the said Building Code.

5. I further sav that after retaining said ap- 
plicat on, plans and specifications and fees for 
a period o f time, the said Building Inspector no-
tified the Robert Realty Co. that permission was
1 l ie d  on the grounds that the section in which 

the Robert Realty Co.’s property was located was 
zoned off as a residence A District Zone, and 
that he would not issue the said permit because 
of an ordinance entitled “ An Ordinance to regu-
late and limit the height and bulk o f buildings
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Petition for W rit of Mandamus.

to regulate and determine the area of yards, 
courts and other open spaces and to regulate and 
restrict the location of buildings designed for 
specific uses and the location o f trades and in-
dustries,” passed May1 11, 1922, and the various 
ordinances amendatory and supplementary there- 
to, forbids the erection of the apartment houses 
on the premises owned by petitioner.

6. I further say that the Robert Realty Co. 
charges and insists that the said ordinance inso-
far as it purports to prevent it from erecting 
and constructing the said apartment houses as 
contemplated, is illegal in that the reservation of 
the district in which its said property is located, 
to the use prescribed by said ordinance is be- 

* yond the power of the City o f Orange under the 
provisions o f the statute and that the City of 
Orange under the statute has no power to pre-
vent the erection of the apartment 'houses in 
said district; and that the restriction is not de-
signed to promote the public health, safety and 
general welfare ; and that the effect o f enforc-
ing the provisions o f said ordinance to prevent 
it from erecting the buildings which it seeks to 

3q  erect would be to deprive it of a right to possess 
and protect property in violation of the first 
clause of the Article 1 o f the Constitution of the 
•State of New Jersey ; and would (be a taking of 
private property for public use without just 
compensation in violation o f the 16th paragraph 
of Article 1 o f the Constitution of New Jersey; 
and would be in effect a taking o f private prop-
erty for private purposes in violation o f the right 
secured to it by the Constitution of the State of 

40 New Jersey, and would likewise be a violation of 
the rights secured to it by the 14th amendment
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Petition for W rit of Mandamus.

to t)he Constitution of the United 'States in that 
it would he a deprival of its property without 
due process of law and would be a denial to it 
of the equal protection of the la w ; and that the 
said ordinance is for other reasons illegal and 
invalid.

I further say that the Robert Realty Co. prays 1 
that a writ of mandamus may issue out of and 
under the seal of this Honorable Court directed 
to the said Inspector of Buildings of the City of 
Orange to the City of Orange commanding and 
enjoining them to issue the (building permits 
granting permission to it to erect the apartment 
houses above mentioned upon the lands and prem-
ises hereinbefore described in accordance with 
the plans and specifications tendered by it to ^0 
the said Building Inspector pursuant to the stat-
ute in such case made and provided.

Louis K o ppe l o n .

Sworn to and subscribed before me 
this 12th day of January, 1926.

Jo s e ph  H. St e in  h a r d t ,
A Master in Chancery, of New Jersev.

30
Sendee acknowledged, Janv.. 12/26.

W m . A. Ca l h o u n ,
City Counsel.

40
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Order to Show Cause. 

(Filed January 19, 1926.)

NEW JERSEY SUPREME COURT.
i

Ro be r t  Re a l t y  Co mp a n y , \

Relator, ]

vs. I

Ci t y  o f  Oran g e  and Th o ma s  J. \ q

Do w l in g , Building and Plumb- (  Mandamus 
ing Inspector of the City of \
Orange, 1

Defendants. I

On reading the petition and affidavit filed in 
the above entitled cause, it is on this 16th day of 
January, 1926,

Or der ed that the City o f Orange and Thomas 
J. Dowling, Building and Plumbing Inspector of 
the City o f Orange, in the County o f Essex, do 
show cause before this Honorable Court at the 
State House in the City of Trenton, on the fourth 
Tuesday of January, 1926, at eleven o’clock in 
the forenoon of that day or as soon thereafter as 
counsel can be heard, why a peremptory or alter-
native writ of mandamus should not issue out of 
and under the seal o f this Honorable Court com-
manding and directing them, the said City of 
Orange and Thomas J. Dowling, Building and 
Plumbing Inspector o f the City of Orange, to is-
sue permits to the said Robert Realty Co. for 
the erection o f three apartment houses on the 
property o f said Robert Realty Co. in the said 
City o f Ofiange, and it is further
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Order to Show Cause— Agreed State of Facts.

Or deded that both parties have leave to take 
depositions.

Let the above rule be entered in the minutes.

W m . iS. Gu mme r e , 
Chief Justice.

I hereby consent to the making o f the fore-
going order.

W il l ia m A. Ca l h o u n , 
Attorney for Defendants.

On motion o f 
Fr eder ic  W. Sc h l o s s t e in ,

Attorney for Relator.

Agreed State of Facts. 

(Filed January 19, 1926.) 

NEW JERSEY SUPREME COURT.

Ro be r t  Re a l t y  Co mpa n y ,
Relator,

vs.

Cit y  of  Or ang e  and Th o ma s  J. 
Do wl in g , Building and Plumb-
ing Inspector of the City of 
Orange,

Defendants.

It is hereby stipulated by and between the par-
ties hereto that the facts hereinafter set forth 
affecting the matters in controversy involved in 
these proceedings, are to be taken as true.

30

40

10

20

*



12

Agreed State of Fads.

1. The relator, Robert Realty Co., is the owner 
of a certain tract of land and premises in the 
City of Orange, County of Essex and State of 
New Jersey, described as follows:

Be g in n in g  on the westerly side of Lincoln
^  Avenue at the southeasterly corner o f lot now or 

lately belonging to Margaret S'. Griffin and John 
H. Griffin, Jr., and thence running along said 
westerly line of Lincoln Avenue southwesterly 
one hundred fifty feet to the corner of Mountain- 
view Avenue; thence westerly along said Mount- 
ainview Avenue two hundred sixteen and fifty 
seven hundredths feet; thence northwesterly and 
parallel with said Lincoln Avenue one hundred 
fifty feet to the southwesterly corner o f said land 
of said Griffin ; and thence easterly along their 
line two hundred sixteen and fifty seven hun-
dredths feet to the point and place o f Begi n -
n in g .

Being known as No. 73 Lincoln Avenue.

2. On January 6, 1926, relator applied to 
Thomas J. Dowling, Building and Plumbing In-
spector of the City of Orange, for permits to erect 
three four story brick apartment houses on the

30 said lot in accordance with certain plans and 
specification therewith submitted, which applica-
tions were made in writing, copies o f same with 
the endorsements thereon, being hereto attached 
and marked Schedules A, B, and C.

3. The said Building and Plumbing Inspector 
refused to issue said permits or accept such pay-
ment on the ground that an ordinance entitled

4q “ An ordinance to regulate and limit the height 
and bulk o f buildings, to regulate and determine 
the area o f yards, courts and other open spaces,
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A greed State of Facts.

and to regulate and restrict the location of the 
buildings designed for specific uses and the loca-
tion of trades and industries,” passed May 11, 
1912, and the various ordinances amendatory and 
supplementary thereto, forbids the erection of 
apartment houses on the area of the premises 
owned by relator.

4. Attached hereto and marked Schedule D are 
such sections of the ordinances as are pertinent 
to the matters in controversy.

5. By the terms of the said ordinance as in 
force at the time of the making o f ¡said applica-
tion, the said premises are located in what is 
known as Residence A Zone.

6. The only reason for the refusal of the per-
mits was the fact that the area was zoned against 
and for no other reason.

Fr eder ic  W. Sch l os st e in , 
Attorney for Relator.

W il l ia m A. Oal h o it n , 
Attorney for Defendants.

10
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Schedule A attached to Agreed State of
Facts.

APPLICATION TO THE INSPECTOR 
OF BUILDING'S

for Permit® for the

10

Construction of New Buildings by the 
Owner, Architect or Builder

Orange, N. J., Jan. 6th, 1026.

The undersigned in compliance with the Build-
ing Ordinance, flies the following report of a 
Brick apartment Building.

Reported by Edw. V. Warren.
The following information is required for the 

Construction of New Buildings:

20 !• Number of Buildings to be erected, one; loca-
tion, W. side Mountain view 126 ft. W. o f Lin-
coln Ave.

2. Size of Main Building, 73-6x116.6 feet; num-
ber of stories, 4.

3. Depth of Foundation, 7 &8-6 feet; thickness, 
16 inches; material, Brick.

4. Footing or Base Course, width, 28 inches; 
thickness, 12 inches; material, concrete.

5. I f piers, columns or posts are used, state 
30 what kind piers and col.

6. Thickness of outside wall: 1st story, 16 in-
ches; 2nd, 12 inches; 3rd, 12 inches, 4th, 12 
inches; 5th, inches; 6th, inches; 7th,

indies.
7. Thickness o f inside partition walls: 1st story, 

6 inches; 2nd, 6 inches; 3rd, 6 inches; 4th, 
6 inches; 5th, inches; 6th, inches; 7th,

inches.
40 8. Material o f roof and style, flat slag roof.
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Schedule A attached to. Agreed State of Facts.

0. Size of floor beams: 1st tier, 2x10 inches; 2nd 
tier, 2x10 inches; 3rd tier, 2x10 inches; 4th 
tier, 2x10 inches; 5th tier, inches;; 6th 
tier, inches; 7th tier, inches.

10. Girders; o f what material and sizes to sup-
port the floors: 8 inch steel. How supported: 
on tiers and col.

11. Distance of wood work from inside of any 
flue, 8 inches.

12. Distance of beams or headers from outside 
o f chimney or flue, 4 inches.

13. Distance chimney projects inside of building, 
outside chimney, where started from, cellar.

14. Size of Chimney, flue lining 18 inches.
15. Hearths, how supported, none.
16. Height of ceiling: 1st story, 9 feet; 2nd, 9

feet; 3rd, 9 feet; 4th, 9 feet; 5th feet;
6th, feet; 7th, feet.

17. Openings for doors or windows. State whether 
arched, or lintels are to be used. I f lintels 
are used, material, arch and lintels.

Extensio ns  or  W ing s

18. Size of extension or wings, ; number
of stories

19. Depth of foundation walls, feet; thick-
ness, inches; material

20. Footing or base course, width inches;
thickness, inches; material

21. I f piers, columns or posts are used, state what 
kind

22. Thickness of outside walls: 1st floor,
inches; 2nd, inches; 3rd, inches;
4th, . inches; 5th, inches; 6th,
inches; 7th, inches.

10

20
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Schedule B attached to Agreed State of Facts.

23. Thickness of inside partition wall: list story,
inches; 2nd inches; 3rd, inches; 

4th, inches; 5th, inches; 6th, 
inches; 7th, inches.

24. Proposed uise of building: Apartment House.
Estimated cost of entire building, f i l l , 006. 
Time of Commencement, , 192 .

Schedule B attached to Agreed State of
Facts.

APPLICATION TO THE INSPECTOR 
OF BUILDINGS

for Permits for the
20

Construction of New Buildings by the 
Owner, Architect or Builder

Orange, N. J., Jan. 6th, 1926.

The undersigned in compliance with the Build-
ing Ordinance, files the following report of a 
Brick apartment Building.

Reported by Edw. V. Warren.
30 following information is required for the

Construction o f New Buildings:

1. Number of Buildings to be erected, one; loca-
tion, N. W . cor. Lincoln & Mountainview Aye.

2. Size o f Main Building, 60x104-6 feet; num-
ber of stories, 4.

3. Depth oif Foundation, 7 &8-6 feet; thickness, 
16 inches; material, Brick.

4. Footing or Base Course, width, 28 inches; 
^0 thickness, 12 inches; material, concrete.

5. I f piers, columns or posts are used, state 
what kind piers and col.
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Schedule B attached to Agreed State of Facts.

6. Thickness of outside wall: 1st story, 16 in-
ches; 2nd, 12 inches; 3rd, 12 inches, 4th, 12 
inches; 5th, inches; 6th, inches; 7th,

inches.
7. Thickness of inside partition walls: 1st story, 

6 inches; 2nd, 6 inches; 3rd, 6 inches; 4th, 
6 inches; 5th, inches; 6th, inches; 7th,

inches.
8. Material of roof and style, flat slag roof.
9. Size of floor beams: 1st tier, 2x10 inches; 2nd 

tier, 2x10 inches; 3rd tier, 2x10 inches; 4th 
tier, 2x10 inches; 5th tier, inches; 6th 
tier, inches; 7th tier, inches.

10. G irders; of what material 'and size to sup-
port the floors: 8 inch steel. • How supported: 
on tiers and col.

11. Distance of wood work from inside of any 
flue, 8 inches.

12. Distance of beams or headers from outside 
o f chimney or flue, 4 inches.

13. Distance chimney projects inside of building, 
outside chimney, where started from, cellar.

14. Size of Chimney, flue lining 18 inches.
15. Hearths, how supported, none.
16. Height of ceiling: 1st story, 9 feet; 2nd, 9 

feet; 3rd, 9 feet; 4th, 9 feet; 5th feet; 
6th, feet; 7th, feet.

17. Openings for doors or windows. State whether 
arched, or lintels are to be used. I f lintels 
are used, material, arch and lintels.

Extensio ns  or  W ing s

18. Size of extension or wings, ; number 
of stories

19. Depth of foundation walls, feet; thick-
ness, inches; material

10

20
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Schedule C attached to Agreed State of Facts.

20. Footing or base course, width inches;
thickness, inches; material

21. I f piers, columns or posts are used, state what 
kind

22. Thickness of outside w a ll: 1st floor,
inches; 2nd, inches; 3rd, inches;

10 4th, inches; 5th, inches; 6th, 
inches; 7th, inches,

23. Thickness o f inside partition w all: 1st story,
inches; 2nd inches; 3rd, inches;

4th, inches; 5th, • inches; 6th, > 
inches ; 7th, inches.

24. Proposed use of building: Apartment House.
Estimated cost of entire building, $100,0011 
Time of Commencement, , 192 .

20 *

Schedule C attached to Agreed State of
Facts.

APPLICATION TO THE INSPECTOR 
OF BUILDINGS

for Permits for the ,

Construction of New Buildings by the 
30 Owner, Architect or Builder

Orange, N. J., Jan. 6th, 1926.

The undersigned in compliance with the Build-
ing Ordinance, files the following report of a 
Brick apartment Building.

Reported by Edw. V. Warren.
The following information is required for the 

Construction Of New Buildings :

1. Number of Buildings to be erected, one; loca-40
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.Schedule C attached to Agreed State of Facts.

tion, Lincoln Ave. W. side 75 ft. W. o f Moun-
tain view Ave.

2. Size of Main Building, 70-6x81 feet; number 
stories, 4.

3. Depth of Foundation, 7 & 8-6 feet; thickness,
16 incheis; material, Brick.

4. Footing or Base Course, width, 28 inches; 10 
thickness, 12 inches; material, concrete.

5. If piers, columns or posts are used, state 
what kind piers and col.

6. Thickness of outside w a ll: 1st story, 16 in-
ches; 2nd, 12 inches; 3rd, 12 inches, 4th, 12 
inches; 5th, inches; 6th, inches; 7th,

inches.
7. Thickness of inside partition walls: 1st story,

6 inches; 2nd, 6 inches; 3rd, 6 inches; 4th, 20 
6 inches; 5th, inches; 6th, inches; 7th, 

inches.
8. Mlaterial of roof and style, flat slag roof.
9. Size o f floor beams: 1st tier, 2x10 inches; 2nd 

tier, 2x10 inches; 3rd tier, 2x10 inches; 4th 
tier, 2x10 inches; 5th tier, inches; 6th 
tier, inches; 7th tier, inches.

10. Girders; of what material and size to sup-
port the floors: 8 inch steel. How supported:
on tiers and col. 30

11. Distance of wood work from . inside of any 
flue, 8 inches.

12. Distance of beams or headers from outside 
o f chimney or flue, 4 inches.

13. Distance chimney projects inside of building, 
outside chimney, where started from, cellar.

14. Size of Chimney, flue lining 18 inches.
15. Hearths, how supported, none.
16. Height of ceiling: 1st story, 9 feet; 2nd, 9 

feet; 3rd, 9 feet; 4th, 9 feet; 5th feet;
6th, feet; 7th, feet.

40
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.Schedule C attached to Agreed State of Facts.

17. Openings for doors or windows. State whether 
arched, or lintels are to be used. I f lintels 
are used, material, arch and lintels.

Ext en si o ns  or  W ing s

18. Size of extension or wings, ; number
10 of stories

19. Depth of foundation walls, feet; thick-
ness, inches; material

20. Footing or base course, width inches;
thickness, inches; material

21. I f piers, columns or posts are used, state what 
kind

22. 'Thickness o f outside w all: 1st floor,
inches; 2nd, inches; 3rd, inches;

20 4th, inches; 5th, inches; 6th,
inches; 7th, inches.

23. Thickness o f inside partition w all: 1st story,
inches; 2nd inches; 3rd, inches;

4th, inches; 5th, inches; 6th, 
inches; 7th, inches.

24. Proposed use of building: Apartment House.
Estimated cost o f entire building $80,000. 
Time of Commencement, , 192 .

30
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Schedule D attached to Agreed State of
Facts.

Sec. 2. (a ) Within any Residence “ A ”  Dis- 
iri t, as indicated on the Building Zone Map, no 
1 uilding shall be erected and no building or 
premises shall be used for any business or indus-
try permitted in Sections 5 and 6 o f this ordi-
nance nor for other than one or more of the i 0 
following specified purposes:

(1) A dwelling for one family or for one 
housekeeping unit only provided that nothing 
herein shall prevent the taking of roomers or 
boarders.

(2) The office or studio o f  a professional per-
son residing on the premises, provided there is 
no display of goods or advertising.

(3) Municipal playgrounds, parks or reorea- * 
tion buildings.

(4) Public and Parochial schools.
(5) Churches and other places of worship, 

parish houses, Sunday school buildings.
( 6) Farms, truck gardens, nurseries or green-

houses excepting those used primarily for the 
growing of vegetables, plants or flowers to be 
sold at wholesale and provided that there is 
no display of products and no advertising and 
provided that there is no power plant and that ® 
any greenhouse heating plant is at least twenty 
feet distant from each side lot line and also from 
the rear lot line o f a corner lot.

(7) Accessory uses, customary or incident to 
Ihe above uses and located on the same lot with 
them. Except as provided above, “ accessory 
uses” shall not include any uses customarily car-
ried on as a business or as an industry, nor any

40
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driveway or walk giving access thereto, nor any 
structure used as a billboard or advertising sign.

( 8 ) A  private garage, only on the same lot 
with (the building to which it is accessory, in 
which no business, service or industry connected 
directly or indirectly with motor vehicles is

2Q carried on. No such garage shall provide storage 
for more than one motor vehicle for each 20 
feet of frontage of the lot on one street only, nor 
for more than one vehicle for each 2,500 square 
feet of lot area, nor for more than five motor 
vehicles in any case, of which not more than one 
vehicle may be a commercial vehicle o f not more 
than one and one-half tons weight or capacity. 
Space for two cars may be provided in any case.

2q Space for not more than one non-commercial 
vehicle may be leased. Such private garage 
shall be everywhere distant at least 25 feet from 
each street line. The same regulations as for 
private garages shall apply also to private sta-
bles except that one horse and one vehicle shall 
be considered to be the equivalent of one motor 
vehicle.

(9) Private schools, clubs, lodges, social com-
munity center and recreation buildings are pro-

30 hibited unless the written consents o f 80 per cent, 
by frontage, of the owners of all lots within 200 
feet of the property in question be filed with the 
Building and Plumbing Inspector, and unless 
every application for the erection, enlargement or 
alteration o f any such building shall be approved 
by the Board o f Appeals.

(b ) No part o f any building shall be higher 
than the distance it sets back from the street

4Q line of each street on which it faces, except that 
along one side o f a com er lot such set back dis-
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tanee may be reduced by ten feet. No building 
shall exceed two and one-half stories in height, 
and the slope of the main roof or mansard shall 
not start above the middle of the height of the 
third story.

(c) A rear yard is required. Its depth for a 
two and one-half story building shall be at least 
25 feet, and for a one-story building or rear 
projection 15 feet. The required depth of the 
rear yard at any story level shall be increased 
¡•v'x inches for each foot that the depth of the lot, 
measured from the main front wall of the build-
ing to the rear lot lire, exceeds 75 feet,; and for 
each foot of depth, thus measured, that it is less 
than 75 feet, at the time of the passage of this 
ordinance, six inches may be subtracted from the 
required depth of the rear yard at anv level, 
provided that no part; of any rear yard shall be 
less than ten feet in depth. One and one-half 
story detached structures for permitted accessory 
uses and rear appendages may occupy, in the 
aggregate, not over 35 per cent, o f the rear yard 
area required behind a two-story building, pro-
vided that no such one and one-half story struc-
ture is over feet in height, and provided that 
it is everywhere distant at least two feet from 
each side and rear lot line and if detached at 
least ten feet from the building. Structures 
shall not occupy, in the aggregate, more than 
ten per cent, of any additional part of a lot in 
the rear o f the required rear yard unless the lot 
faces on another street. A ground story porch or 
bay window not over 12 feet in depth and not 
over 15 feet in height mav be within not less than 
three feet from anv side lot line. A common 
private garage may be built by adjoining proper-
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t j  owners across their dividing lot line providing 
that it is so located and constructed as not to 
interfere with or diminish the light and ventila-
tion requirement of this ordinance.

(d ) A  side yard is required along the full 
length of each side lot line. The sum of the 
average widths of ¡both yards for a two or two 
and one-half story building shall be at least 15 
feet and for a one-story building or for one-story 
projections 10 feet, except that for each one foot 
that a lot is less than 50 feet wide at the time of 
the passage of this ordinance four inches niav 
be subtracted from the above aggregate widths. 
No side yards shall be less than six feet in aver-
age width at the second-story level, nor less than 
four feet at the ground story level, nor less than 
four feet in minimum width in any case, except 
that where no rooms depend on required window 
openings giving solely on one of these side yards, 
such side yard may be not less than four feet wide 
at the second story level and not less than three 
feet wide at the ground story level. The width 
of a court at any level shall be equal to one-half 
o f its height, at such level. Within 50 feet of 
the main front wall of a building, no garage or 

2Q stable shall be placed within 12 feet o f any side 
lot line.

40
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Opinion of the Supreme Court.

NEW JERSEY SUPREME COURT. 
No. 210 May Term, 1926.

Ro ber t  Re a l t y  Co mp a n y ,

Relator, 
vs.

Cit y  o f  Or ang e , et al

Respondents,

On Rule for Mandamus.

Before Justices Parker, Black and Campbell.
For Relator, Frederick W. Schlosstein.
For respondents, William A. Calhoun and 

Spaulding Frazer.

Per  Cu r ia m :

On January 6, 1926, relator applied to the 
Building and Plumbing Inspector o f the City o f 
Orange for permits to erect three, four-story, brick 
apartment houses on the corner of Lincoln and 
Mountainview Avenues. The permits were refused 
because the Zoning Ordinance of the City “ forbids 
the erection of apartment houses on the area of 
the premises owned by relator.”  So appears by 
the agreed State of Facts, which further sets 
forth:— “ The only reason for the refusal o f the 
permits was the fact that the area was zoned 
against and for no other reason.”

Respondents, in their brief, urge two reasons 
why the permits should not be issued..
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The first is that the Zoning Ordinance of the 
City prohibits buildings exceeding two and one- 
half stories in height, whereas the contemplated 
structures will be four stories in height; and, 
second, because the Zoning Ordinance requires a 
rear yard for a two and one-half story building 

1 0  of at leaist twenty-five feet and this amount is 
increased by six inches for each foot of lot in ex-
cess of seventy-five feet measured from the main 
front wall of the building. So that if the Lincoln 
Avenue side of the corner building be considered 
as the front, this building would have a rear yard 
of twenty-one and five tenths (215 /10 ) feet, 
while the Ordinance calls, for one of thirty-nine 
and six tenths (39 6/10) feet; and, if Mountain- 

20 view Avenue be regarded as the front, the rear 
yard for this building is only fifteen (15) feet, 
where a rear yard of twenty-five (25) feet would 
be required. That if the spaces as proposed be-
tween the buildings are to be considered as side 1
yards, the Ordinance provision would be further 
violated for the reason that between the Lincoln 
Avenue buildings there is a space of fifteen (15) 
feet, while buildings such as proposed, being at 
least forty (40) feet in heighth would require 

30 side yards of at least twenty (20) feet. The 
second building on Lincoln Avenue is only four 
and five tenths (4 5/10) feet from the property 
line where the minimum size yard required by the 
Ordinance would be fifteen (15) feet and the east-
erly sideyard Of the second Mountainview Avenue 
building is only seventeen and seven one-hund-
redths (17 07/100) feet when at least twenty 
(20) feet would be required by the Ordinance.

40 The Ordinance also provides that “ no part of 
any building shall be higher than the distance
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it sets back from the street line of each street 
on which it faces, except that along one side of 
a corner lot such set back distance may be re-
duced by ten (10) feet.

There is absolutely nothing in the ease as it 
is before us showing that these restrictions are 
called for or necessary to protect the public 
health and safety or advance the public welfare. 
Giving to the restrictions that presumption of 
reasonableness, that in law is required, such 
presumption is completely overcome, by the con-
clusion that one is inevitably brought to, by a 
reading of these provisions of the Ordinance, 
that they are designed to prohibit and make im-
possible the construction, in the designated area, 
of apartment houses. In fact nothing but “ a 
dwelling for one family or for one housekeeping 
unit only”  is the limitation contained in Sub-
division one of Section 2 (a ) of residence' A 
district in which relator’s property is located.

Such ordinances have met with the emphatic 
disapproval of this Court and similar provisions 
have been declared illegal and not a valid exer-
cise of the police power. Heller vs. South Or-
ange, 3 N. J. Miscl. Reps. 1076.

We are not here called upon to decide nor 
are we attempting to pass pon the question of 
reglation of areas and open spaces nor heights 
of buildings. In proper cases reasonable and 
proper regulations to protect the public health 
and promote safety would be a reasonable and 
proper exercise of the police power but as be-
fore stated we do not And such a situation pre-
sented by the terms of the ordinance in question. 
Its terms are prohibitory rather than regulatory.

The peremptory writ o f mandamus prayed for 
is allowed.
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Rule to Mold Pleadings. 

(Filed Dec. 2, 1926.)

NEW JERSEY SUPREME COURT.

10

Cit y  of  Or ang e  and Th o ma s  J. 
Do wl in g , Building and Plumb-
ing Inspector of the City of 
Orange,

Ro ber t  Re a l t y  Co mpa n y ,
Relator

Defendants.

to mold 
Pleadings.

Rule

2q Application having been made on behalf of 
the defendants in the above entitled cause for 
leave to mold the pleadings, and this matter com-
ing on to be heard in the presence of Frederic 
W1. Schlosstein, counsel for the relator, and 
Spaulding Frazer, attorney for and of counsel 
with the defendants, and it appearing to the 
Court that a peremptory writ o f mandamus has 
already issued out of and under the seal of this 
Court, it is on this 30th day of November, 1926,

 ̂® Or der ed, that leave is hereby granted to mold 
the pleadings to the end that the judgment of 
this Court in said case may be reviewed by the 
Court of Errors and Appeals, and it is

Fur th er  or der ed that the judgment heretofore 
entered granting to the relator a peremptory 
writ of mandamus be and the same is hereby 
opened and the operation of said peremptory 

40 writ of mandamus be, and the same is hereby 
stayed, upon the following terms:
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1. That the pleadings be molded for the pur-
poses of said appeal within ten days of the date 
of this order and that said appeal be perfected 
within a like time.

2. That said appeal be brought on for argu-
ment at the next term of the Court of Errors and jo  
Appeals.

And it is further  or der ed that upon the filing 
with the Clerk of this order a rule for judgment 
directing the issuance of an alternative writ of 
mandaimus in the above entitled cause, be forth-
with entered.

It is further  or der ed that upon the failure 
of the defendants s;o to mold the pleadings and 
bring on said cause for appeal, as above provided 
within the time herein limited that the rule for 
judgment directing the issuance of an alterna-
tive writ of mandamus be and become of no effect 
and the judgment of this Court heretofore en-
tered shall become and be in full force and ef-
fect, and that the stay of the peremptory writ of 
mandamus shall cease and determine, and said 
peremptory writ of mandamus become and be 
in full force and effect. 30

Ch ar l es  C. Bl a c k , 
Justice Supreme Court.

I consent to the form of the foregoing order.

Fr e de r ic k W. Sch l os st e in , 
Counsel for the Relator.

40
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Rule to Show Cause

(Filed Dec. 2, 1926.)

10
Cit y  of  Or ang e  and Th o ma s  J.

Ro ber t  Re a l t y  Co mpa n y ,
Relator

Rule for
Do wl in g , Building and Plumb- ( alternative 
ing Inspector of the City of V writ 
Orange, I

The relator’s rule to show cause why a writ 
2q of mandamus should not issue in the above en-

titled cause, having been submitted to the Court 
and the Court having duly considered the argu-
ment of respective counsel, it is on this 2nd day 
of December, 1926.

Or der ed that an alternative writ of mandamus 
do issue in the above entitled cause.

Defendants.

30

40
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Alternative W rit of Mandamus.

NEW JERSEY SUPREME COURT.

NEW  JERSEY, ss:

Th e  Sta te  o f  Ne w  Jer sey to City 
o f Orange and Thomas J. Dowling,

(L. S.) Building and Plumbing Inspector of 
the City of Orange, G r e e t i n g :

W h e r e as  in our Supreme Court lately held 
before the Justice thereof at Trenton upon the 
relation of Robert Realty Company, we have 
been given to understand that the Relator, Robert 
Realty Company, ^has applied tof Thomas J. 
Dowling, Building and Plumbing Inspector of 
the City of Orange, for a permit for the erection ~ 
of three brick apartments four stories in height, 20 
to be constructed upon the premises1 of the said 
Robert Realty Company, one apartment house 
at the corner of Lincoln Avenue and Mountain- 
view Avenue to be sixty feet by one hundred four 
feet and six inches; the second apartment house 
on Lincoln Avenue ¡seventy-five feet north o' 
Mountainview Avenue to be seventy feet and 
six inches by eighty-one feet; and the third apart-
ment house on the north side o f Mountainview 
Avenue, one hundred twenty-six feet west of 30 
Lincoln Avenue to be seventy-three feet and six 
inches, by one hundred sixteen feet and six inches, 
all in the City of Orange, Essex County, New Jer-
sey, and that the said Thomas J. Dowling, Build-
ing Inspector as aforesaid, has refused to issue 
the said permit, giving as his reason therefor, that 
an ordinance entitled “ An Ordinance to regulate 
and limit the height and bulk o f buildings, to

40
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regulate and determine the area of yards, courts 
and other open spaces,, and to regulate and re-
strict the location of buildings designated for 
specific uses, passed May 11, 1922”  and various 
ordinances amendatory and supplementary there-
to, forbid the erection o f the apartment houses 

10 in the premises owned by the said Relator, and

W h er eas  it is charged and insisted that the 
purpose of the ordinances is meriely disigned 
to assist in carrying out the purposes of segre-
gating definite classes of buildings in definite 
zones and are unlawful discriminations and in-
effective to effectuate the purpose, and that the 
said Ordinance is illegal, discriminatory and 
is beyond the power o f the Municipality, and 

20 that the effect of enforcing the provisions of said 
Ordinance to prevent the said Relator from 
erecting said buildings which it seeks to erect, 
would be to deprive the said Relator of a right 
to possess and protect property in violation of 
the first clause of the Article 1 o f the Constitu-
tion of the State o f New Jersey; and would be a 
taking of private property of the said Relator 
for public use without just compensation, in vio-
lation of the 16th paragraph of Article 1 of the 
Constitution of New Jersey; and would be in 
effect a taking o f private property' for private 
purposes, in violation o f the right secured to the 
said Relator by the Constitution of the State 
of New Jersey, and as by the Complaint of the 
said Robert Realty Company we have under-
stood.

We, therefore, being willing that due and 
40 speedy justice should be done in this behalf, 

command and strictly enjoin you that, immedi-
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ately after the receipt of this writ, you do is-
sue the Relator, Robert Realty Company, per-
mit for the erection of three brick apartment 
houses aforesaid at Lincoln and Mountainview 
Avenues, as above set forth, Orange, Essex
County, New Jersey, or cause to us to the con-
trary to signify, lest in your default complaint 
should come to us repeated; and how you shall 
execute this, our command, certify to out* Jus-
tices of our Supreme Court of Judicature at 
Trenton on the 2nd day of December, 1926, to-
gether with this our writ, and this in no wise 
omit at your peril.

WItn e ss , William S. Oummnere, Esquire, Chief 
Justice of our Supreme Court at Trenton, the 
2nd day of December,’ 1926.

Ed wa r d  J. K e l l e h e r ,
Clerk.
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Return to Alternative W rit of Mandamus. 

(Filed Dec. 2, 1926.)

NEW JERSEY SUPREME COURT.

10

Ro ber t  Re a l t y  Co mpa n y ,
Relator,

VS.

Cit y  of  Or ang e  and Th o ma s  J. 
Do wl in g , Building and Plumb-
ing Inspector of the City of 
Orange,

Defendants.

2 a To th e  Ho no r abl e  Just ic e s  of  t h e  Supr e me  
Co ur t  of  Ne w  Je r s e y :

We, the City of Orange, in the County of 
Elssex, and Thomas J. ..Dowling, Building and 
Plumbing Inspector of the said City o f Orange 
to whom the said writ is directed, do herewith 
make return to your Honors and assert and cer-
tify, that all o f the statements set forth in 
said writ are not true; that it is true that the 
said relator applied to respondent, Dowling as 
Building and Plumbing Inspector o f said City, 
for a permit for the erection of three apartment 
houses four stories in height, to be erected up- 

. on the premises of the said Robert Realty Com-
pany at Mountainview and Lincoln Avenues, Or-
ange, New Jersey, and that the ¡said respondent 
Dowling refused to issue said permit giving as his 
reason therefor that an ordinance entitled “ An 
Ordinance to regulate and limit the height and 

40 bulk of buildings, to regulate and determine the



35

Return to Alternative W rit of Mandamus.

area of yards, courts and other open spaces and 
to regulate and restrict the location of buildings 
designed for specific uses and the location of 
trades and industries,”  passed May 11, 1922, 
forbade the erection of apartment houses on the 
premises owned by the relator.

That it is not true that the purposes of said 
ordinance are merely to assist in carrying out 
the purpose of segregating definite classes of 
buildings in definite zones, and is unlawful for 
such purposes; or that said ordinance is illegal, 
discriminatory and beyond the power of the mu 
nicipality; or that the effect of enforcing the 
provisions of said ordinance to prevent the said 
relator from erecting the buildings which it 
seeks to erect would be to deprive the relator 
of a right to possess and protect property in 
violation of the first clause o f the Article 1 c 
the Constitution of the State o f New Jersey; 
or would be a taking of the private property of 
the said petitioner for public use without just 
compensation, in violation of the 16th paragraph 
of Article 1 of the Constitution of New Jersey; 
or would be in effect a taking of private prop-
erty for private purposes, in violation of the 
right secured to the relator by the Constitution 
of the State o f New Jersey, but respondents as-
sert that said ordinance is within the powers 
granted the said respondent, City of Orange, 
under and by virtue of the provisions of Chapter 
146 of the Laws of 1924, and of the acts amend-
atory and supplementary thereof as appears from 
a copy of the said ordinance and o f the amend-
ment thereof, adopted July 19, 1924, by which 
said amendment a Board o f Adjustment was es-
tablished by the City of Orange having the
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powers granted by said Chapter 146 o f the Laws 
of 1924, and the acts amendatory and supple-
mentary thereof; that under said ordinance of 
July 19, 1924, the City of Orange is divided 
into residence “A ”  districts, residence “ B” dis-
tricts, residence “ C”  districts, business districts 

10 and industrial districts. That in the residence 
“ B”  districts two-family houses but no apart-
ment houses are permitted. In residence “C” 
districts and in the business and industrial dis-
tricts under said ordinance apartment houses 
are permitted. The limitations in the heights 
o f buildings in residence “B ” districts and “ C” 
districts in said ordinance are as follows:

20 Residenc e  “ B” Dis t r ic t s .

(b ) No part of any building shall be higher 
than twice the distance it sets back from the 
street line of each street on which it faces, 
except that on one street frontage of a corner lot 
such set-back distance may be reduced by five 
feet, nor shall it exceed three stories in height 
in any case.

(c )  A  rear yard is required. It shall conform 
2Q to the requirements in Sec. 2 (c ) for Residence

“A ”  Districts.
(d ) A side yard is required along the full 

length of each side lot line and each such side 
yard and each required court shall conform to 
the requirements specified in Sec. 2 (d ) for Resi-
dence “A ”  Districts, except as hereinafter speci-
fied. For each foot that a lot is less than 51) 
feet wide at the time of the passage of this ordi- 
nance six inches may be subtracted from the sum 
of the widths of both side yards, provided that
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no side yard shall be less than two feet wide in 
any case. One side yard may be omitted entirely, 
provided that the other side yard shall have a 
width equal to the sum of the average widths of 
both side yards, on any one lot, as prescribed 
above. A double, semi-detached house for two 
three or four families may be erected on one 1 
not less than 50 feet wide, provided that each 
side yard conform to the requirements for side 
yards for lots of one-half the width at the time 
of passage o f this ordinance. Where at the time 
of passage of this ordinance, an existing lot or 
unimproved portion o f a lot is in a district where 
three-quarters of the improved lots within 100 
feet on each side of and across the street from 
the property in question are less than 50 feet 
in width, such existing lot or unimproved por-
tion of a lot may be considered to be divided in-
to lots of substantially the average width of the 
neighboring lots. Both side yards may be omitted 
provided that the building be not more than 
two rooms or 35 feet in maximum depth from 
the main front wall at the second-story level, 
except that a rear appendage, not over 25 feet 
in depth and distant at least two feet from each 
side lot line, may occupy not over 60 per cent, 
of the width of the lot.

Re side nc e  “C” Dis t r ic t s .

(b) No part of any building shall be higher 
than four times the distance it sets back from 
the street line of each street on which it faces, 
except that within 50 feet of any Residence “ A ” 
or “ B” District such set back distance shall be 
increased to one-half o f such height. No building 
shall exceed six stories in height.
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( c ) A  rear yard is required and it shall have 
a depth at any story level equal to one-half of the 
height of the rear wall and shall otherwise con-
form to the requirements o f Sec. 2 (c ) for Resi-
dence “A ”  Districts, except that accessory build-
ings may occupy in the aggregate not over 50 

10 per cent, of the rear yard area required behind a 
second-story building, nor more than 20 per cent, 
of any additional part o f the lot in the rear of 
the required rear yard, and in  the case of hotels, 
lodging houses, dormitories or public buildings, 
the height o f all yards and courts in relation to 
their widths may be determined by substituting 
the average level of the top o f : the ground story 
roof beams for the curb level.

20 (d ) A side yard is required along the full
length of each side lot line, except as hereinafter 
specified. Each such side yard and each required 
court shall have a clear unobstructed width at 
any story level equal to' one-third o f the height 
of its side wall and shall otherwise conform to 
the requirements of Sec. 2 (d ) for • Residence 
“ A”  Districts and of those in Sec. 3 (d ) for 
Residence “ B” Districts, except that a rear ap-
pendage may extend to the rear line and may 

3 0 not be over six stories in height, provided that 
over 40 feet back from the main front wall of 
the building, there shall be a required, court along 
each side lot line. The depth of a court may ex-
ceed four times its required width, provided that 
for each additional ten' feet o f depth six inches 
per story above the ground story, shall be added 
to the width of such court at any story level 
throughout its depth. Groups of houses or apart- 

40 ments erected on one lot shall be provided with a 
""■bide yard for each six families maximum housed 

thereon.
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That said Board o f Adjustment by virtue of 
the amendment of said ordinance establishing it 
and under the authority granted it by the provi-
sions of Chapter 146 of the Laws of 1924 afore-
said, and by Chapter 315 of the Laws o f 1926, is a 
statutory body quasi-judicial in character author-
ized by law to hear appeals where it is alleged 
that there is error in any order, requirement, de-
cision or determination made by any administra-
tive official in the enforcement of said zoning 
acts, or of any ordinance adopted pursuant to 
them; to hear and decide special exceptions to 
the terms of the ordinance upon which the said 
Board is required to pass under said ordinance 
and! to authorize upon specific (appeals such 
variance from the terms of the ordinance as 
will not be contrary to the public interest where 
owing to special conditions the enforcement o f 
the provisions of the ordinance will result in un-
necessary hardship, so that the spirit of the or-
dinance shall be observed and substantial jus-
tice done; and to determine on appeal 
to it whether any such ordinance tends 
to promote the public morals, health or 
welfare, and for the purposes aforesaid the 
said Board o f Adjustment is entitled to exam-
ine witnesses and to reverse or affirm wholly 
or partly, and to modify any order, requirement, 
decision or determination appealed from and to 
make such order, requirement, or decision as 
ought to be made and to that end to have all the 
powers o f the officer from whom the appeal is 
taken, and to vary any requirement of the ordi-
nance, so far as such ordinance shall be found 
not to tend to promote the public morals, health,

10
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Return to Alternative W rit of Mandamus.

safety or welfare insofar as such ordinance shall 
affect the user of the property in' relation to 
which such appeal is taken.

That the said relator, the Robert Realty Com-
pany, has never since the passing of Chapter 
315 of the Laws of 1926, applied to said Board 

10 of Adjustment for relief in the premises upon 
the grounds alleged in said alternative writ of 
mandamus as the reasons wherefor it is asserted 
a peremptory writ of mandamus should issue 
out of this Court.

The said City of Orange and the said Thomas 
J. Dowling, Building and Plumbing Inspector 
as aforesiaid, therefore pray that the said writ 
be dismissed and that they be relieved from 

20 obeying the command thereof.

CITY OF ORANGE,
By Fr a n k  J. Mur ra y ,

Mayor.

Tho ma s  J. Do wl in g , 
Building and Plumbing Inspector 

of the City o f Orange.
* Attest:

Al e xand e r  Ne il l ,
30 Clerk, City of Orange.

9

m

f
T

40



41

Demurrer.

(Filed Dec. 2, 1926.)

NEW JERSEY SUPREME COURT.

Ro ber t  Re a l t y  Co mpa n y ,
Relator

vs• On
Cit y  of  Or ang e  and Th o ma s  J. ; 

Do wl in g , Building and Plumb- 1 
ing Inspector of the City of I 
Orange, j

D ef end-ant a. /

manda-
mus.

10

Robert Realty Company, by Frederic W. 20 
Schlosstein, its attorney, comes and demurs to 
the return of the respondents, and says:
That the matters contained therein, in manner 
and form as the same are stated and set forth 
do not show sufficient cause in law to warrant 
the respondents in refusing to comply with the 
command of the alternative writ and to issue 
to the said Robert Realty Company a permit to 
erect the building referred to in the alternative 
writ, and for causes of demurrer specifies:

1. The said return is wholly insufficient in 
law.

2. The enforcement of the zoning ordinance 
would deprive relator o f a right to protect and 
possess property in violation of the first clause 
of Article 1 o f the Constitution o f the State o f 
New Jersey.

40
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Demurrer.

3. The effect of the enforcement of the said 
ordinance to prevent the erection of the build-
ing contemplated would be a taking o f private 
property for public use without compensation, 
in violation of the 16th paragraph o f Article 1 
of the Constitution of the State of New Jersey.

10
4. The effect of the enforcement of said ordi-

nance to prevent the erection of the building 
contemplated by the relator would be a viola-
tion of the rights secured to relator by the 14th 
Amendment to the Constitution o f the United 
States and a denial to relator of the equal pro-
tection of the law, and would deprive it of its 
property, without due process of law.

20 5. Because the said zoning ordinance and the
said building code are for other reasons unreason-
able, illegal and void.

Fr eder ic  W. Sc h l o ss t e in , 
Attorney for Relator.

30

40
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Rule for Judgment on Demurrer. 

(Filed Dec. 2, 1926.)

NEW JERSEY SUPREME COURT.

Ro ber t  Realty ; Co mpa n y ,
Relator

vs. I

Cit y  of  Or ang e  and Th o ma s  J. \ Qn 
Dowlin g , Building and Plumb-
ing Inspector of the City of 
Orange,

Defendants.
_________________l

manda-
mus.

30

This matter coming on to be heard on an al-
ternative writ o f mandamus, return and de-
murrer to said return, in the presence of Fred-
erick W. Schlosistein, Attorney for and Counsel 
with the Relator, and ¡Spaulding Frazer, Attor-
ney for and of Counsel with the Defendants, and 
the Court having considered the argument's of 
counsel as to the sufficiency and merits o f the 
demurrer, and the Court being of the opinion 
that the return to the alternative writ o f man-
damus is insufficient in law and that the de-
murrer to said return is well taken and should 
be sustained;

40

10

It is or der ed that the demurrer be sustained, 
and that a peremptory writ of mandamus do 
issue as prayed for.

Dated, December 2nd, 1926.

20
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Jfefa Ikrs*g Ölmtri irf ¿Jrrars Appeal®.

Cit y  o f  Or ang e , and Th o ma s  J. Appellants’ l o  
Dow lin g , Building and Plumb- B r ie f ‘ 
ing Inspector of the City of 
Orange,

Building and Plumbing Inspector o f the City of 20 
Orange, for a building permit to erect three four- 
story buildings at the corner o f Mountainview 
and Lincoln Avenues, in the City of Orange to 
be used as apartment houses. This application 
was denied on the ground that it violated the pro-
visions of the zoning ordinance o f the Oity of 
Orange, the essential portions o f which, so far as 
they relate to the matters in controversy, are con-
tained in the return to the alternative writ of 
mandamus on pages 36, 37 and 38 of the State 3° 
of the Case.

The buildings proposed to be erected were so 
placed that, to quote the opinion o f the Supreme 

ourt, If the Lincoln Avenue side o f the corner 
building be considered a:s the front, this building 
would have a rear yard of 21.5 feet, while the ordi-
nance calls for one o f 39.6 feet; and, if Mountain- 
view Avenue ¡be regarded as the front, the rear 
yard for this building is only 15 feet, where a 40

Ro ber t  Re a l t y  Co mpa n y ,

Defendants-Appellants.

Relator-Respondent, 
vs.

Facts.

The relator applied to Thomajs J. Dowling,
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Hur ,\ a i d of 25 feet, would be r equired. That if 
the spaces as proposed between the buildings are 
to be considered as side yards, the ordinance pro-
vision would be further violated for the reason 
that between the Lincoln Avenue buildings there 
is a space of 15 feet, while buildings such as pro-
posed, being at least 40 feet in height, would 
require side yards of at least 20 feet. The second 

10 building on Lincoln Avenue is only 4.5 feet from 
the property line where the minimum size yard 
required by the ordinance would be 15 feet and 
the easterly side yard of the second Mountain view 
Avenue building is only 17.07 feet when at least 
20 feet would be required by the ordinance.”

In addition, the ordinance limits the buildings 
to buildings of two and one-half stories in height 
and also limits the height so that “ no part o f any 

20 building shall be higher than the distance it sets 
back from the street line of each street on which 
it fhces, except that along one side of a corner 
lot such set-bck distance may be reduced by ten 
feet.”  Moreover, the zoning ordinance prohibits 
in this portion of the City the erection of any 
aparment houses whatsoever.

The return to the alternative writ of mandamus 
allowed under a rule to mold the pleadings having 
been demurred to, the demurrer was sustained 

30 ky the Supreme Court and the case comes before 
this Court on appeal from the judgment on de-
murrer.

40
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LAW .

I.

The height limitation of the Ordinance
is valid.

The ordinance prohibits buildings exceeding two 
and one-half stories in height ( State o f the Case, 10 
p. 23). The proposed buildings are to be four 
stories high.

Such a provision is valid. In Dorison vs. Saul,
118 Atl. 691, Mr. Justice Katzenbach said, con 
struing an earlier statute:

“ The height o f buildings in cities increases 
the fire hazard, especially if the fire depart-
ment o f the city is inadequately equipped to 
reach fires in high buildings. To permit a 20 
city to meet these conditions this statute was 
probably enacted. * * * The only power
given to the municipality is that o f fixing the 
height above which a building shall not be 
erected.”

Again, in the Nutley case, 98 N. J. Law 719, 
the same justice, in holding the ordinance void as 
to its application to the facts in that case, reiter-
ates this view :

‘“ In arriving at this conclusion we are not 80 
unmindful of the fact that many o f the fea-
tures o f this ordinance, which is a typical 
zoning ordinance, are permissible as a valid 
and proper exercise o f the police power. For 
example, the regulation and determination 
o f area o f yards, courts and other ooen spaces 
is proper in congested districts, and a valid 
exercise in the interest of public health of 
the public power. So that limitation of the 
height of buildings is a proper regulation 
in the interest of public safety.” 40
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Tliis limitation is sustained in other jurisdic-
tions.

People vs. D ’Oeuch, 18 N. E. (N. Y .) 
862;

Attorney-General vs. Williams, 55 N E 
77;

Welch vs. Swasey, 79 N. E. (Mass.) 745.

10 This last case was affirmed by the United States 
Supreme Court in 214 IJ. ¡S. 91, where Mr. Justice 
Peckhiam writes as follows:

“ This court is not familiar with the actual 
facts, but it may be in this limited com-
mercial area the high buildings are generally 
of fireproof construction; that the fire engines 
are more numerous and much closer together 
than in the industrial portion, and that an 
unlimited supply of salt water can be more 
readily introduced from the harbor into the 
pipes, and that few women or children are 
found there in the daytime and very few peo1- 
ple sleep there at night. And there may in the 
residential part be more wooden buildings, 
the fire apparatus may be more widely scat-
tered and so situated that it would be more 
difficult to obtain the necessary amount of 
water, as the residence quarters are more 
remote from the waterfront, and that many 
women and children spend the day in that 

30 section, and the opinion is not strained that 
an undiscovered fire at night might cause 
great loss of life in a very high apartment 
house in that district. These are matters 
which it must 'be presumed were known to 
the legislature, and whether or not such were 
the facts was a question, among others, for 
the legislature to determine.”

40
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II.

The yard provisions are valid.

o f'If r " 7 ’ t  refer 0DCe again to the opinionof Mr. Justice Katzen),aeli in the N utley  case
supra, to show the propriety o f  this phase o f th^ 
ordinance:

<ifThe regulation and determination o f the 
area o f yards, courts and other open spaces is 
proper in congested districts In d  T  vatid

t t r P ic e V w t ’ “^  *  *  “  oi

ando* ° 7 i“ ance m i ,,ir'es a rear yard for  a two 
and one-half story building o f at least 25 feet and
this amount is increastvl v»v • ifoot w  • mcreased by six inches for each
iw t  o f  lot excess o f 75 feet measured from the

T  he T ,Wa ° f  the hnmU>Z P- 23).
be conrid 7 ”  16 SWe ° f  the corner building

nsidered as the front, this building has a

I Z f e Z  f t bUt 2X5teet’ WhUe the finance
view Are \ T  ° l  mme 39'6 fee t>' *  Mountain-
v, , 7  t l  T  7  aS the fTOnt> the rearyard for this building is but 15 feet, where 25 
feet are required.

as 's ide  T * *  h**™ 6“  * *  buildin^

b e r e if  » «" Ave™ e bu iW nss
S 5 * “ T -  bUt 15 feet’ While the buildings with four stories, each with a ceiling height of
» feet,, must he at least 40 feet in height .and

^ “ t ° T r  T e q T e  side ;a rd s ° f

property line, and so cannot have even the

sid ~  f ard *  fift° en feet 0n the northerly 
Similarly, the easterly side-yard of the

10
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second Mountainview Avenue building is but 
17.07 feet where 20 at least is required, since the 
ordinance provides for side-yards of a minimum 
of 15 feet and not less than one-half the height 
of the building, the ordinance saying:

“The width of a court at any level shall be 
equal to one-half o f its height at such level.”  
(Case, p. 24.).

10
It is respectfully submitted that where a lot 

some four-fifths of an acre in size is to he covered 
with four-story apartments to about two-thirds of 
its area, the district may be considered congested 
within the meaning of Justice Katzenbach’s state-
ment of the law in the Nutley case, supra.

III.

20 The burden of proof to show the ordinance 
unreasonable is on the Relators.

Zoning ordinances are not, per se, void. That, 
within certain limitations, they are valid has been 
held on numerous occasions by our courts. Even 
the Supreme Oourt opinion in the Nutley case, 
recognizes this fact. In the early case o f  Cliff- 
side Realty Co. vs. Cliff side Park, 114A tf. 797, 
their general propriety as an exercise of the police 

® power was conceded, and an attack upon the ordi-
nance itself by certiorari defeated, since some, 
at least, of the purposes for its adoption were 
legitimate. Numerous other cases, especially sus-
taining the exclusion of garages, have been before 
our courts and, while the decisions are not wholly 
harmonious, the great weight is in favor of the 
validity of the ordinance in such cases.

Portnoff vs. Bigelow, 4 Mise. 539;
Max vs. Saul, 3 Mise. 265 ;40
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Eaton vs. Newark, 3 Misc. 363;
Ninth St. Imp. Co. vs. Ocean City, 90 N.

J. L. 107; affirmed 91 N. J. L. 703;
Long vs. Scott, 4 Misc. 587;
Contras vs. Jersey City, 4 Misc. 680.
Schait vs. Senior, 117 Atl. 517;

•Such being the situation, every presumption is 
in favor of the ordinance. As stated in Portnoff j q  
vs. Bigelow, supra,

“ The presumption is that it is reasonable 
and the burden of proving it otherwise is on 
the prosecutor.”

See also:

Neumann vs. Hoboken, 82 N. J. L. 285;
McGonnell vs. Orange, 98 N. J. L. 642;
Falco vs. A tlantic City, 99 N. J. L. 19.
Hinch vs. East Orange, 2 Misc. 510; 20

No court has yet declared the Zoning Act of 
1924 (P. L. 1924, p. 324) unconstitutional and, 
since ordinances adopted under it have been sus-
tained, the act, in principle, has been sustained, 
only its application in particular instances having 
been criticized. But in this criticism, the funda-
mental doctrine relating to the exercise by ordi-
nance of a legislative grant of authority seems to 
have been frequently overlooked. In Blake vs. g« 
Pleasantville, 87 N. J. L. 426, the rule is thus 
stated :

“An ordinance will be presumed to be in 
conformity with the statute from which it 
derives its vitality, unless the contrary is 
expressly made to appear.”

The statute itself is clear as to its purposes. It 
provides for the regulation and restriction of the 

height, number of stories and size of buildings 
and other structures, the percentage of lot that ^
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may be occupied, the size of yards, courts and 
other open spaces, the density of population, and 
the location and use of buildings, structures and 
land for trade, industry, residence and other pur-
poses” , in the interest of “promoting the health, 
safety, morals or the general welfare of the com- 
muity” . To that end, different districts with dif-
ferent regulations as to the foregoing subject mat- 

10 ter may be established, to bring about the desired 
results, stated later to be as follows: “ to lessen 
congestion in the streets; to secure safety from 
fire, panic or other dangers; to promote health 
and the general welfare; to provide adequate light 
and air; to prevent the overcrowding of land; to 
avoid undue concentration of population; to facil-
itate the adequate provision of transportation, 
water, sewerage, 'schools, parks and other public 

2 Q requirements.”
None of these purposes has ever been asserted 

by our courts to be beyond the scope of the police 
powers, nor has it ever been seriously contended 
that the coming of apartment houses will not in-
crease congestion, danger from fire, the difficulty 
of providing, under certain conditions at least, 
adequate light and air and adequate transporta-
tion, water, sewer and similar necessities. While 
it has been frequently held that the validity of an 

30 ordinance, under a given : rde or facts, is not 
to be determined by the possibility that it would 
be unreasonable under a different state of facts, 
our courts with few exceptions have not inquired 
into the facts at all. In the case at bar, no 
inquiry has been directed to ascertaiin whether in 
fact the proposed buildings will unduly increase 
street congestion at their proposed location; whe-
ther their proximity to each other will in this 

4q instance tend to prevent an adequate supply of 
light and air; whether adequate water supplies
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exist or can reasonably be provided in the terri-
tory into which it is proposed to bring them; 
whether fire hazards may not be unduly increased 
by their presence. These and many other similar 
questions are ignored and the ordinance held un-
reasonable because in other sections of the city, 
concerning the features of which in these regards 
the court can have no knowledge, similar struc-
tures are permitted. On the doctrine of Ingersoll 
vs. South Orange, 3 Mise. 335, affirmed 130 Atl. 
721, the municipality, at whatever cost, must, 
to suit the whim or the desire for financial aggran-
dizement of an individual property owner, supply 
all necessary public facilities to relieve congestion, 
to protect against fire, to supply water and sew-
ers, although all of those facilities, adequate to 
the development of the neighborhood along the 
lines contemplated; by the zoning ordinance, may 
already have been provided at public cost and 
may, by this change in use, be rendered essenti-
ally valueless.

Such an attitude on the part of our courts is 
a clear departure from the, rule in relation to 
the burden of proof. It places, not upon the 
relator*, the duty of proving the unreasonableness, 
under the conditions, o f the ordinance restric-
tions, but upon the city the duty of proving af-
firmatively their reasonableness. While modifi-
cations to the building code requiring buildings 
for specified uses to 'be fire-proof, to reduce the 
hazard1 of fire and the cost of fire fighting depart-
ments, are sustained (Rohrs vs. Zabriskie, 133 
Atl. 65), the same result, when sought through a 
zoning ordinance, is held to be unattainable. Were 
the usual rule applied to zoning cases— and there 
seems no justification in principle for refusing to 
do so in the absence of all .proof as to conditions

10
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rendering the ordinance unreasonable as to the 
buildings here sought to be erected, the ordinance 
must be held to be in furtherance of the aims ex-
pressed in the statute on which it is based and to 
prevent the granting of the relief here souht.

IV.

A municipality may reasonably divide it- 
self into zones subject to discrepant regu-
lations, provided the regulations are uni- 
form throughout the respective zones.

Only in the case of zoning ordinances does there 
seem to have arisen question as to the right, under 
proper grant of authority, to divide a munici-
pality into districts to which discrepant regal a- 

2o ‘tions in regard to construction may be applicable. 
For years, the so-called fire-limit regulations have 
been held valid exercises o f the police power, al- 

J though the provisions thereof may not be. and 
usually are nqt, uniform throughout the munici-
pality. 'Similarly, as we have above pointed out, 
even in the instance of zoning regulations, the 
propriety of discriminatory regulation under cer-
tain conditions is impliedly conceded, even in the 
very Nutlcy case on which such reliance has been 

30 placed, both by the Supreme Court and by the 
advocates of zoning abolition. For, when Mr. Jus-
tice Katzenbach states, as he does in that case, 
that

“ the regulation and determination o f the area 
of yards, courts and other open, spaces is pro-
per in congested districts”

© R S S u T 'f "
he, by necessary implication, asserts that a regu-
lation suitable for congested districts might well 
be unsuitable for uncongested ones and tacitly
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affirms f lie distinction which we have here in 
mind and which is stated by Mr. Justice Suther-
land in the Euclid case (47 U. S. Reporter, 114) 
in these w ords:

“The line which in this field separates the 
legitimate from the illegitimate assumption 
of power is not capable of precise delimita-
tion. It varies with circumstances and con-
ditions. A  regulatory zoning ordinance, which 10 
would be clearly valid as applied to great 
cities, might be clearly invalid as applied to 
rural communities.”

A parity o f reasoning would justify a parity 
of result though a single municipality, and not 
two different ones, be under consideration.

Indeed, it is difficult to see the force of the 
argument, typically stated for our Supreme Court 
in Oxford Construction Co. vs. Orange, 4 Misc.
515, that if

“ provisions are general provisions applying 
throughout the City o f Orange, then, i f  rea-
sonable, they would be a valid exercise of 
the police power. I f ¡the provisions are merely 
designed to assist in carrying out the purpose 
of segregating different classes of buildings 
in different zones, then such provisions are 
unreasonable, discriminatory and ineffective 
to effectuate the purpose intended.”

In the first place, the result here stated to be ^  
improper is precisely that brought about under 
“ fire-limits” ordinances, as above pointed out. Tn 
the second place, there seems no solid foundation 
in reason for sustaining an ordinance, merely 
because its terms are applicable to the whole of 
a municipality. W ith the growing tendency of 
our municipalities, in the more intensively devel-
oped parts o f our state, to overrun their political 
boundaries and to become, as to their built-up 40
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sections, confluent with their neighbors, there can 
be no foundation in reason which would permit 
of certain restrictive provisions affecting, let us 
say. Montclair or South Orange, merely because 
they covered the whole area of those municipal-
ities, while denying validity to similar restric-
tions, affecting territory, similar as to the con-
ditions of its use and the nature o f its develop- 

 ̂ ment, in Newark or Orange, merely because other 
parts of those cities, wholly different in character, 
might not be covered by the ordinance provisions. 
Such a rule establishes in fact a discrimination 
far greater than the one it seeks to avoid in theory 
and ignores the existence of actual economic, con-
ditions to emphasize an abstraction, a physically 
nonexistent municipal line, established merely for 
convenience in local administration. In short, 

20 it blinds itself to actualities to reason technically 
about abstractions.

The third gronnd is, however, the most import-
ant. The adoption of the rule here under consid-
eration confuses the function of court and legis-
lature. It has been pointed out that there are no 
facts before this court to 'show that the restric-
tions of the ordinance, as applied to the proposed 
buildings of the relator, are actually unreason-
able, and we have already discussed the general 

30 rule as to the burden of proof in such cases. It 
must be conceded that, with the question of policy, 
the courts have nothing to do. Their function is 
limited to the question of power. In the exercise 
of that function, the questioii of motive does not 
enter. And yet, in the citation from the Oxford 
Construction Company case, supra, and both ex-
plicitly and implicitly in many others, the de-
cision of our court turns wholly on the question 
of legislative motive. The true rule is thus suc-40



13

cinctly stated in Chicago, Burlington & Quincy 
RR. vs. McGuire, 219 U. S. 549:

“ The principle involved in these decisions 
is that when the legislative action is arbi-
trary and has no reasonable relation to a 
purpose which it is competent for government 
to effect, the legislature transcends the limits 
of its power in interfering with liberty of 
contract; but when there is a reasonable rela-
tion to an object within governmental author-
ity, the exercise of the legislative discretion 
is not subject to judicial review. The scope 
of judicial inquiry in deciding the question of 
power is not to be confused with the scope of 
legislative consideration in dealing with mat-
ters of policy. Whether the enactment is 
w ise or unwise, whether it is the best means 
to achieve the desired result, whether, in 
short, the legislative discretion within its 
prescribed limits should be exercised in a 
particular manner, are matters for the judg-
ment of the legislature and the earnest con- 

\ flict of serious opinion does not suffice to 
bring them within the range of judicial cog-
nizance.”

In the absence of proof of the specific unrea-
sonableness of the ordinance, as applied to these 
buildings, we quote from the Euclid case:

“  ‘It cannot be said that the ordinance in 
this respect passes the bound's o f reason and 
assumes the character of a merely arbitrary 
fiat/ Purity Extract Co. vs. Lynch, 226 IT.
S. 192, 204.”

Indeed, so general has become the recognition 
of this principle, that the great trend of the courts 
of this country has been to sustain, on the broad-
est lines, the right to exclude, from given sections 
of municipalities, buildings of certain types and 
uses, or of more than a specified height. In fact.
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tlie principle underlies the whole doctrine of the 
separation of the legislative and judicial powers 
and was firmly established long before its exten-
sion through zoning legislation, as such, was con- 

. templated. We have only to turn to the oft-cited 
eases of Hadacheck vs. Sebastian, 239 U. S. 394, 
and Reinmann vs. Little Rock, 237 U. S., 171, to 
see its application to questions of user, not strict- 

10 ly of the nuisance variety, an application, more-
over, in both these instances retroactive in char-
acter. As to the districting o f a city on the basis 
of heights of building we have already referred 
to the leading case of Welch vs. Swasey, 79 N. E. 
(Mass.), 945, and 214 II. S. 91, and no further 
comment is here necessary.

Turning then to the zoning principle as such, 
we find it upheld in the great majority of our 

20 jurisdictions on grounds more and more based 
upon the changing conditions of our civilization 
and upon the necessity of sufficient elasticity in 
the construction of our constitutions to meet 
changing conditions. So true is the fact of this 
change in attitude of our courts, that a number, 
originally opposed to zoning on traditional 
grounds, have courageously altered their position 
and reversed themselves. To this fact we have 
in other arguments before this Court adverted, 

2Q but not with the authority with which the same 
fact has been noted by the United States (Supreme 
Court in the Euclid case, supra. That court thus 
speaks of the matter here under consideration:

“ This question involves the validity of 
what is really the crux o f the more recent 
zoning legislation, namely, the creation and 
maintenance of residential districts, from 
which business and trade of every sort, in-
cluding hotels and apartment houses are ex-

40
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eluded. Upon this question this Court has 
not thus far spoken.

“ The decisions o f the State Courts are nu-
merous and conflicting; hut those which 
(broadly sustain the power greatly outnumber 
those which deny it altogether or narrowly 
limit it ; and it is very apparent that there 
is a constantly increasing tendency in the 
direction of the broader view. W e shall not 
attempt to review these decisions at length, 
'but content ourselves with citing a few as 
illustrative of all.

“ As sustaining the broader view, see Opin-
ion of the Justices, 234 Mass. 597, 607; In -
spector of Buildings of Lowell vs. Stokosa, 
250 Mass. 52; Spector vs. Building Inspector 
of Milton, 250 Mass. 63; Brett vs. Building 
Commission of Brookline, 250 Mass. 73; State 
vs. City of New Orleans, 154 La. 271, 282; 
Lincoln Trust Co. vs. Williams Bldg. Corp., 
229 N. Y. 313; City of Aurora vs. Burns, 319
111. 84, 93; Deynzer vs. City of Evanston, 
319 111. 226; .State ex rel vs. Houghton, 164 
Minn. 146; State ex rel Carter vs. Harper, 
182 Wis. 148, 157-161; W are vs. City of 
Wichita, 113 Kan. 153; Miller vs. Board of 
Public W orks, 195 Oal. 471, 486-495; City of 
Providence vs. Stephens, R. I., 133 Atl. Rep. 
614.

“ For the contrary views see Goldman vs. 
Crowther, 147 Md. 282; Ignaciuvas vs. Ris- 
ley ; 98 N. J. L. 712; Spann vs. City of Dal-
las, 111 Tex. 350.

“ As evidence of the decided trend toward 
the froader view, it is significant that in some 
instances the State Courts in later decisions 
have reversed their former decisions holding 
the other wav. For example, compare State 
ex rel. vs. Hugh ton, supra, sust aining the 
power, with State ex rel. Lachtman vs. 
Houghton, 134 Minn. 226; State ex% rel. 
Roerig vs. City of Minneapolis, 136 Minn. 
479; and Vorländer Hokenson, 145 Minn. 
484 denying it all of which are disapproved 
in the Houghton case (p. 151) last decided.”
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To the states sustaining the broader view, not 
specifically mentioned in the last citations might 
he added Utah (Salt Lake City vs. Western 
Foundry etc. Co. 187 Pac. 829) and Iowa (Des- 
Moines vs. Manhattan Oil Co. 184 N. W. 823) 
as well as the Supreme ¡Court of the District of 
Columbia. Of the three states cited as in opposi-
tion, the Texas Courts would seem, despite the 
general language employed and so largely adopted 
in the Supreme Court opinion in the Nutley case, 
to have been dealing with an instance of munici-
pal usurpation, since no zoning act conferring the 
power necessary to the action of the Dallas 
authorities, was in existence. Moreover the Mary-
land courts would seem to be modifying their 
former attitude if the decision in Tighe vs. 
Osborn, 133 Atl. 465 be compared with its earlier 

20 decisions. In this last case an ordinance was sus-
tained delegating to the zoning commissioner 
power to determine whether proposed buildings, 
for which a building permit was1 sought, or the 
proposed use of them, would menace the public 
health, morals or safety.

Such being the case as to the decisions of our 
sister jurisdictions let us turn to some of the later 
ones to ascertain their basis. It is interesting 
that while earlier authority is frequently relied 

30 on, the courts in many instances analyse the sub-
ject as in cases of first impression. Turning first 
to the most recent, as also the most important 
on account of the dignity of the tribunal, we 
quote as follows from the Euclid case (Village 
of Euclid vs. Ambler Realty Company, 47 U. S. 
Reporter, p. 114) :

“Building zone laws are of modem origin. 
They began in this country about twenty-five 

4 0 years ago. Until recent years, urban life 
was comparatively simple; but with the great
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increase and concentration of population, 
problems have developed, and constantly are 
developing, which require, and will continue 
to require, additional restrictions in respect 
of the use and occupation o f private lands 
in urban communities.

“ Regulations, the wisdom, necessity and 
validity of which, as applied td existing con-
ditions, are so apparent that they are now 

1 uniformly sustained, a century ago, or even 
half a century ago, probably would have been 
rejected as arbitrary and oppressive. Such 
regulations are sustained, under the complex 
conditions of our day, for reasons analogous 
to those which justify traffic regulations, 
which, before the advent of automobiles and 
rapid transit street railways would have been 
condemned as fatally arbitrary and unrea-
sonable.

“And in this there is no inconsistency, for 
while the meaning of constitutional guaran-
ties never varies, the scope o f ¡their applica-
tion must expand or contract to meet the 
new and different conditions which are con-
stantly coming within the field o f their oper-
ation. In a changing world, it is impossible 
that it should be otherwise.

“ Bur although a degree o f elasticity is thus 
imparted, not to the meaning, but to the ap-
plication o f constitutional principles, statutes 
and ordinances, which, after giving due 
weight to the new conditions, are found clear-
ly not to conform to the Constitution, of 
course, must fall.

“ The ordinance now under review and all 
similar laws and regulations must find their 
justification in some aspect o f the police 
power asserted for the public welfare. The 
line which in this field separates the legiti-
mate from the illegitimate assumption of 
power is not capable oif precise delimitation.

“ It varies with circumstances and condi-
tions. A  regulatory zoning ordinance, which
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would be clearly valid as applied to the great 
cities, might be clearly invalid as applied to 
rural communities.

“ In solving doubt, the maxim sic utere tuo 
ut alienum non laedas, which lies at the foun-
dation of so much o f the common law of 
nuisances, ordinarily will furnish a fairly 
helpful clew. And the law of nuisances 
likewise, may be consulted, not for the pur- 

10 pose o f controlling, but for the helpful aid of 
its analogies in the process of ascertaining 
the scope o f the power.

“ Thus the question whether the power to 
forbid the erection of a building o f a particu-
lar kind or for a particular use, like the 
question whether a particular thing is . a nui-
sance, is to be determined, not by an abstract 
consideration of the building or of the thing 
considered apart, but by considering it in 
connection with the circumstances and the 

20 locality. Sturgis vs. Bridgman, L. R. 11 
Oh; 852, 855— 0. A.

'“A  nuisance may be merely a right thing 
in the wrong pliace— like a pig in the parlor 
instead of the barnyard. I f the validity of 
the legislative classification for zoning pur-
poses be fairly debatable, the legislative judg-
ment must be allowed to control. Bodice vs. 
New. York, 264 U. 6 . 292, 294.

“ There is no serious difference of opinion 
in respect of the validity of laws and regu- 

30 latioms fixing the height of buildings within 
reasonable limits, the character o f materials 
and methods of construction, and the adjoin-
ing area which must be left open, in order 
to minimize the danger of fire or collapse, 
the evils o f overcrowding, and the like, and 
excluding from residential sections offensive 
trades, industries and structures likely to 
create nuisances. See Welch vs. Sicasey, 
214 U. S. 91; Hadacheck vs. Sebastian, 239 
IJ. S. 394; Reinman vs. Little Bock, 237 
U. S. 171, Cusack Co. vs. City of Chicago, 
242 IT . S. 526, 529-530.

40
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“ Here, however, the exclusion is in gen-
eral terms of all industrial establishments, 
and it may thereby happen that not only 
offensive or dangerous industries will be ex-
cluded, but those which are neither offensive 
nor dangerous will share the same fate.

“ But this is no more than will happen in re-
spect of many practice-forbidding laws which 
this court has upheld although drawn in gen-
eral terms so as to include individual oases q 
that may turn out to be innocuous in them- 

' selves. Hebe Co. vs. Shaw, 248 U. S. 297,
303; Pierce Oil Corp. vs. City of H ope, 248 
TJ. S. 498, 500.

‘ ‘The inclusion o f a reasonable margin to 
insure effective enforcement, will not put 
upon a law, otherwise valid, the stamp of 
invalidity. Such laws may also find their 
justification in the fact that, in some fields, 
the bad fades into the good by such insensible 
degrees that the two are not capable of being 20 
readily distinguished and separated in terms 
of legislation.”

Commenting on this excerpt, it might be point-
ed out that the ordinance, in its restrictive fea-
tures, prohibiting apartment houses in given sec-
tions, is essentially the same as the one at bar; 
and that, while the court sustains the ordinance, 
it still allows recourse in specific instances where 
the application of the ordinance would be unrea- 
sonable. Presumably, however, the unreasona-
bleness would have affirmatively to appear, and 
would not be deducible from the mere application 
for a building permit and the ordinance itself.
How broad the power of restriction in the view 
of our highest tribunal is, appears from the fol-
lowing excerpt:

“ Moreover, the restrictive provisions of the 
ordinance in this particular may be sustained 
upon the principles applicable to the broader 40 
exclusion from residential districts of all
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business and trade structures, presently to 
be discussed.

“ It is said that the Village of Euclid is a 
mere suburb of the City of Cleveland ; that the 
industrial development of that city has now 
reached and in some degree extended into 
the village and, in the obvious course of 
things, will soon absorb the entire area for 
industrial enterprises; that the effect of the 
ordinance is to divert this natural develop- 

1 0 . ment elsewhere with the consequent loss of 
increased values to the owners of the lands 
within the village borders.

“ But the village, though physically a sub-
urb of Cleveland, is politically a separate 
municipality, with powers of its own and au-
thority to govern itself as it sees fit within the 
I'm ts of the organic law of its creation and 
the State and Federal Constitutions. Its 
governing authorities, presumably represent- 

20 ing a majority of its inhabitants and voicing 
their will, have determined, not that indus-
trial development shall cease at its bounda-
ries, but that the course of such development 
shall proceed within definitely fixed lines.

“ If it be a proper exercise of the police 
power to regulate industrial establishments 
to localities separated from residential sec- 
ties it is not easy to find a sufficient reason 
for denying the power because the effect of 
its exercise is to divert an industrial flow 
from the course which it would follow, to the 

30 injury of the residential public if left alone, 
to another course where such injury will be 
obviated. It is not meant by this, however, 
to exclude the possibility of cases where the 
general public interest would so far out-
weigh the interest of the municipality that 
the municipality, would not be allowed to 
stand in the wav.

“We find no difficulty in sustaining re-
strictions of the kind thus far reviewed.”

40
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Again citing from the same opinion, we find:

“ the exclusion of buildings devoted to busi-
ness, trade, etc., from residential districts, 
bears a rational relation to the health and 
safety of the community. Some of the 
grounds for this conclusion are—promotion 
of the health and security from injury of 
children and others by separating dwelling 
houses from territory devoted to trade and 
industry; suppression and prevention of dis-
order ; facilitating the extinguishment of fires 
and the enforcement of street traffic regu-
lations and other general welfare ordinances; 
aiding the health and safety of the commun-
ity by excluding from residential areas the 
confusion and danger of fire, contagion and 
disorder which in greater or lesser degree 
attach to the location of stores, shops and 
factories.

“ Another ground is that the construction 
and repair of streets may be rendered easier 
and less expensive by confining the greater 
part of the heavy traffic to the streets where 
business is carried on.”

and again:
“The matter of zoning has received much 

attention at the hands of commissions and 
experts, and the results of their investiga-
tions have been set forth in comprehensive 
reports. These reports, which bear every 
evidence of painstaking consideration, con-
cur in the view that segregation of residenti-
al, business and industrial buildings will 
make it easier to provide fire apparatus 
'suitable for the character and intensity of 
the development in each section; that it will 
increase the safety and security of home life; 
greatlv tend to prevent street accidents, es-
pecially to children bv reducing the traffic 
and resulting confusion in residential sec-
tions ; decrease noise and other conditions 
which produce or intensify nervous disor-

10

20

30

40



22

ders; preserve a more favorable environment 
in Which to rear children, etc.

“ With particular reference to apartment 
houses it is pointed out that the development 
of detached house sections is greatly retard-
ed by the coming of apartment houses, which 
has sometimes resulted in destroying the en-
tire section for private house purposes; that 
in such sections very often the apartment 

10 house is a mere parasite constructed in or-
der to take advantage of the open spaces and 
attractive surroundings created by the resi-
dential character of the district.

“ Moreover, the coming o f one apartment 
house is followed by others, interfering by 
their height and bulk with the free circula-
tion of air and monopolizing the rays of the 
sun which otherwise would fall upon the smal-
ler homes, and bringing, as their necessary ac-
companiments, the disturbing noises incident 

20 to increased traffic and business, and the 
occupation, bv means of moving and parked 
‘ utoirobiles, of larger portions o f the streets, 
thus detracting from their safety and depriv* 
imr children of the privileges of quiet and 
open spaces for play, enjoyed by those in 
more favorable localities— until, finally, the 
residential character of the neighborhood and 
its desirability as a place of detached resi-
dences are utterly destroyed.

“ Under these circumstances, apartment 
30 houses, which in a different environment 

would not only be unobjectionable but high- 
lv desirable, come very near to being nuis-
ances.

“ I f  these reasons, thus summarized, do not 
demonstrate the wisdom or sound policy in 
all respects of those restrictions which we 
have indicated as pertinent to the inquiry, 
at least, the reasons are sufficiently cogent 
to preclude us from saying, as it must be 
said before the ordinance can be declared 

40 unconstitutional, that such provisions are 
clearly arbitrary and unreasonable, having



23

no substantial (relation to the public health, 
safety, morals or general welfare. Cusack 
Co. vs. City of Chicago, 242 U. IS. 530-531;
Jacohson vs. Massachusetts 197 XL S. 11 
30-31.”

Before turning to decisions of other states, it 
will be well to note that the Euclid decision 
sets at rest the question raised by Mr. Justice 
Katzenbach in the Nutley case of the violation 10 
by the Nutley ordinance of the inhibitions of 
the Federal Constitution. Except as our zoning 
provisions are violative then, of the State Con-
stitution, they are valid. But the reasoning by 
which the learned justice arrived at the conclus-
ion that the Federal Constitution was infringed, 
was in all essentials the same reasoning as led 
to a similar result as to the State 'Constitution, 
and if the reasoning was faulty in one instance, 
it is only reasonable to infer a similar faultiness ^  
in the other instance. While the decision of the 
Federal court in regard to the Federal Constitu-
tion, is not binding upon our courts in . construing 
our State Constitution, it must. be. admitted that 
the great authority of the United States. Supreme 
Court should be at least persuasive to an extent? 
which calls for a full review of the whole ques-
tion and an unprejudiced reconsideration of the 
soundness of the logic upon which the earlier 30 
decisions turned.

The grounds given in the Euclid case are 
essentially those relied on by the State courts 
upholding our contention. Thus, in Aurora vs. ' 
Burns, 319 111. 84, the curt says:»

“The constantly increasing density of our 
urban population, the multiplying forms of 
industry and the growing complexity of our 
civilization make it necessary for the State 
either directly or through some public agency 40



by its sanction to limit individual activ-
ities to a greater extent than formerly. 
With the growth and development of the 
State the police power necessarily develops 
within reasonable bounds, to meet the chang-
ing conditions'. * * *

* * * “ The harmless may sometimes be
brought within the regulation or prohibition 
in order to abate or destroy the harmful. The 
segregation of industries, commercial pursuits 
and dwellings to particular districts in a 
ci.y, when exercised reasonably, may bear a 
rational relation to the health, morals, safety 
and general welfare of the community.

“ The establishment of such districts or 
zones may, among other things, prevent con-
gestion of population, secure quiet residence 
districts, expedite local transportation, and 
facilitate the suppression of disorder, the ex-
tinguishment of fires and the enforcement of 
traffic and sanitary -regulations. The danger 
of fjre and the risk o f contagion are often les-
sened by the exclusion of stores and factories 
from areas devoted to residences, and, in con-
sequence, the safety and health of the com-
munity may be promoted. * * *

“  * * * The exclusion of places of busi-
ness from residential districts is not a decla-
ration that such places are nuisances or that 
they are to be suppressed as such, but it is 
a part of the general plan by which the city’s 
territory is. allotted to different uses in order 
to prevent, or at least to reduce the con-
gestion, disorder and dangers which often 
inhere in unregulated municipal develop-
ment.”

gain, in State vs. New Orleans, 154 La. 282:

“ In the first place, the exclusion o f busi-
ness establishments from residence districts 
might enable the municipal government to 
give better police protection» Patrolmen’s 
beats are larger, and therefore fewer, in
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residence neighborhoods than in business 
neighborhoods.”

“A  place of business in a residence neigh-
borhood furnishes an excuse for any crimin-
al to go into the neighborhood, where, other-
wise, a stranger would be under the ban of 
suspicion. Besides, open shops invite loiterers 
and idlers to congregate; qnd the places of 
such congregations need police protection.

“ In the second place, the zoning of a city 
into residence districts and commercial dis-
tricts is a matter of economy in street pav-
ing. Heavy trucks, hauling freight to and 
from places of business in residence dis-
tricts, require the city to maintain the same 
costly pavement in such districts that is re-
quired for business districts ; whereas, in 
the residence districts, where business es-
tablishments are excluded, a cheaper pave-
ment serves the purpose. , * *

“Aside from considerations of economic 20 
administration, in the matter of police and 
fire protection, street paving, etc., any busi- /  
ness establishment is likely to be a genuine 
nuisance in à neighborhood of residences. 
Places o f business are noisy; they are apt 
to be disturbing at night; some of them are 
malodorous; «some are unsightly; some are 
apt to breed rats, mice, roaches, flies, ants, 
etc. * * *

“ If the municipal council deemed any of 
the reasons which have been suggested or go 
any. .other substantial reason a sufficient 
reason for adopting the ordinance in ques-
tion, it is not the province of the Courts 
to take issue w ith . the council. We have 
nothing to do with the question of the wis-
dom or good policy of municipal ordinances.
¡If they are not satisfactory to a majority 
of the citizens, their recourse is to the bal-
lot— not the Courts.”

40
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In Carter vs. Harper, 196 N. W. (W is .) 451:

“When we reflect that one has always been 
require to so use his property as not to 
injure his neighbors and that restrictions 
against the use o f property in urban com-
munities have increased with changing social 
standards, and that the luxuries of one de-
cade become the necessities of another, can 

10 it be said that an effort to preserve various 
sections of a city from intrusion on the 
part of institutions that are offensive to and 
out of harmony with the use to which such 
sections are devoted, is unreasonable? The 
present standards o f society prompt a revolt 
against such unbecoming intrusions, and they 
constitute such a recognized interference 
with the rights of the residents of such sec-
tion as to justify regulation.

“ The benefits to be derived to cities adopt- 
2q  ing such regulations may be summarized, as 

follows: they attract a desirable and as-
sure a permanent citizenship; they foster 
pride in and attachment to the city ; they 
promote happiness and contentment; they 
stabilize the use and value of property and 
promote the peace, tranquility and good or-
der of the city. W e do not hesitate to sav 
that the attainment of these objects affords 
a legitimate field for the exercise of the 
police power. He who owns property in 
such a district is not deprived of its use by 
such regulations. He may use it for the 
purposes to which the section in which it 
is located is dedicated. That he shall not 
be permitted to use it to the desecration of 
the community constitutes no unreasonable 
or permanent hardship and results in no 
unjust burden.”

In Wulfsohn vs. Mt. Vernon, 120 N. E. 120:

“ In support of such a regulation we think 
the zoning authorities could assume, and40
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the courts below could have found that the 
orderly and advantageous development of 
the City o f Mount Vernon and the welfare 
o f its citizens would be promoted by funda-
mental division of the city into districts de-
voted respectively to business and residential 
purposes under which its dwellers might 
establish homes in the latter1 districts where 
they would be free from the disturbing con-
ditions and risks and deprivations of health 10 
and conditions such ais light and air ordinar-
ily incident to congested business districts; 
that in the residential districts of“ Mount 
Vernon municipal facilities for sewage and

* water were liable to be overtaxed if the 
erection o f large apartment houses was per-
mitted ; that through the construction of 
apartment houses whereby there would be 
gathered a large number o f people in the 
space ordinarily occupied b ya single family, 
there would result a congestion of popula- 20 

•tion, increasing the dangers of traffic, es-
p e c ia lly  to children, and multiplying the

>h «chances that through the carelessness of 
some individual, fire and conflagration might 
be started or disease communicated, and epi-
demics set on their way; that the advantages 
and value of property devoted to private 
residences would be impaired.

“ If we are right that such facts could be 
found or assumed, we do not think that a 
court would say, as a matter of law, that a

• zoning regulation excluding large apart- 
" ment houses could not be justified. There

would be no objection in creating a resi-
dential district unless there were to be se-
cured to those dwelling therein the advant- »
ages and that immunity from risks and 
danger which would ordinarily be consid-
ered as the main benefits of such residences.

“ Of course, zoning regulations are an 
exercise of the police power and as we ap- 

• proach the decision of this question, we must
40
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realize that the application of the police 
power has been greatly extended during a 
^oa.paraaveiy recent period and that while
t Z / ^ dàmental rule must observed and 
u  18 some evil existent or reason-

ably to be apprehended which the police 
power may be invoked to prevent and that 
ie remedy proposed must be generally

ditin purpose’ the limit 4 o n  com
1 0 ! ! S  16 f  f°  A ° m r Within the rule has beenr f  t ' enlarged. Tt is not limited to regu-

lations designed to promote public health
public safety or to the suppression of what
^  or unsanitary, but
ex ends to so dealing with conditions which
^ l l r aS f  J£” ng ° " t 0f them the greatest v el frir e of the people by promoting public
convenience or general prosperity. Baron
vs- W alker, 204 U. S. 311, 17-18.”

2n «  i * .fe t in g  in accordance with
20 these general principles, courts on the whole 

have been consistently and sensibly progres-
the U8e of ^nd in thickly 

populated districts to the necessities and
cond}«nM r ated ^  eon^ested and complex conditions by upholding as a constitutional
exercise of the police power zoning ordi-
nances passed under state authority to regu- 
ate the use of land in urban districts. What 
was once a matter of voluntary submissions
n p covena" ts in Slants has become
a matter of compulsory obedience to ordi-
nances having the force of statutes. It has 
come about that 40 states have passed laws 
authorizing zoning ordinances which in one 
form and another had, in Jannarv, 1925 
been adopted by 320 municipalities. Com-
mencing, generally speaking, where restrict-
ive covenants commonly stopped with the 
exclusion from residential districts of fac-
tories and business buildings they have de-
veloped until as in the piesent case they 

40 Pfeate residential districts in a large sense
f r o m W . i  P" Va,te dwe,,in? s as distinguished from hotel® and apartment hot»«#«.”
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«* * * The primary purpose of such a
district is safe, healthful and comfortable 
family life rather than the development of 
commercial instincts and the pursuit of 
pecuniary profits. Such life goes on by 
night as well as by day. It includes children 
as well as people of mature judgment and 
is housed in buildings which are not ordi-
narily of that character most designed to re-
sist conflagrations and where fire protection 
is scantier and less effective than it would 10 
be elsewhere. W elch vs. Swasey, 214 U S 
91, 107.”

Welch vs. Swmey, 214 U. 'S. 91, 107:

“ It seems to us quite in accordance with 
the decisions and principles to which we have 
referred that zoning authorities should have 
the right in a residential district to promote 
these purposes and to protect the people 
desiring to enjoy these conditions by exclud- 20 
ing big apartment houses like the one pro-
posed by appellant whereby the congestion 
and dangers of traffic on streets where chil-
dren might be and the dangers of disease 
and fires would be increased to say nothing 
of other things such as the destruction of 
the character of the district as a residential 
one and the impairment in value of prop-
erty already devoted to private residences.”

* * j (£ not an effective argument
against those ordinances, if otherwise valid 
that they limit the use and may depreciate 
the value of appellant’s premises. That fre-
quently is the effect of police regulation and 
the  ̂general welfare of the public is superior 
in importance to the pecuinary profits o f the 
individual. Spector vs. Building Inspector 
(Sup. Ct. Mass.), 145 N. E. 266, 267.

“ But even if it should be thought that 
zoning authorities would not have the right 
to protect the health, safety and welfare of 
those desiring to live in a residential dis- 
M et by excluding apartment houses, and
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which power of exclusion if possessed would 
give the right to restriction, it seems to us 
quite clear that they would have the right 
to regulate the construction of apartment 
houses as lias been done by the zoning regu-
lations now presented to us for considera-
tion. These regulations restrict the height 
of an apartment house and prescribe the open 
area which shall surround it. It is to be 
borne in mind that there is nothing other- 

1 ̂  wise restricting the size of such a building.
While in the present case the desire is to 
erect one on a lot of somewhat limited di-
mensions there is no legal or practical bar 
which would prevent a person from combin-
ing two or three lots and putting up an 
apartment; much larger than the one which 
appellant desires to erect. The zoning au-
thorities had the right to consider the dif-
ferent possibilities of apartment house con- 

20 struction and make general rules which would 
govern them. When we consider this, we do 
not think the restrictions which have been 
adopted can be said as matter of law to be 
so unreasonable that they exceed the limits 
of discretion imposed in the zoning commis-
sion and approved by the courts below. All 
of the reasons which tee have given tending 
to sustain the authority of the zoning com-
mission to exclude apartment houses from  
such a residential district apply with even 
more force than the restrictive provisions 

30 regulating height and air spaces. The open 
spaces not only tend, to minimize the danger 
of fire to adjoining buildings and thus spread 
a conflagration, but they also afford a greater 
opportunity for access by fire departments 
to a burning building and, thus increase the 
possibility of successfully stopping a con-  

flagration before it spreads to other build- 
ings.”

Such citations might be almost indefinitely 
40 continued. W e believe sufficient have been pre-
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sen ted to show that the overwhelming weight 
oif authority is in opposition to the decision of 
the Supreme Cburt in this cause; that this au-
thority rests not only on earlier authority but 
on reason and public necessity as well; that On 
broad lines, the ordinance under review should 
be sustained.

We further contend that certain specific features 
for reasons more briefly referred to under the 10 
earlier points in the brief would lead to the same 
conclusion; that, for instance, under our own 
decisions the provisions o f the ordinance relat-
ing to height of buildings and to size o f yards 
are valid; that no facts were elicited to show 
such provisions unfair or improper as regards 
the particular buildings here under considera-
tion , and that the decision o f the Supreme 
Court in holding such provisions unsustainable, 20 
as not applicable to the city as a whole, ignored 
the burden of proof which was on the relator to 
sustain and was not so sustained; and was gra-
tuitously based upon the question of motive 
and not o f power in the council adopting the 
ordinance; that in so doing the iSupreme Court 
overstepped the judicial function and entered 
the field of legislative policy. For all of these 
reasons, the judgment below should be reversed.

Respectfully submitted, 30

W i l l ia m  A. Ca l h o u n ,
Attorney for and of Counsel

with the Defendants.
Spa u l d in g  F razer ,

Of Counsel.

40








