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B ill  o f Com plaint.

Bill of Complaint.
Filed February 8, 1918.

In Chancery of New Jersey
To the H onorable E dw in R obert W alker, Chancellor o f the

S ta te o f New Jersey.

The complainants, William A. Kelly and Michael F. McLaugh-
lin, residing in the City of Newark, in the County of Essex and 
State of New Jersey, respectfully show:

1. On October 23, 1917, complainants as party of the first 
part entered into a contract in writing with Barnet Chinich and 
Joseph Densky, party of the second part, whereby the said 
party of the first part, in consideration of the sum of $9,000, 
agreed with the party of the second part, that the party of the 
first part would convey to the party of the second part, by 
deed of warranty free from all encumbrances, on or before 
January 15, 1918, premises in the Village of South Orange, 
in the County of Essex and State of New Jersey, which prem-
ises consist of a tract of land more particularly described as 
follows:

B e g in n i n g  on the westerly line of Holland avenue at a point 
distant one hundred feet and fifty-two-hundredths of a foot 30 
northerly from the northerly line of South Orange avenue; 
thence running along the westerly line of Holland avenue north 
twenty-one degrees, fifteen minutes east one hundred and fifty- 
two one-hundredths of a foot; thence north sixty-eight degrees 
forty-five minutes west two hundred and eighteen feet and 
thirty-six one-hundredths of a foot; thence south eighteen de-
grees nine minutes west twenty-nine feet and twelve one-hun-
dredths of a foot; thence south thirteen degrees nine minutes 
west seventy-one feet and twenty-three one-hundredths of a foot; 
thence south three degrees forty-seven minutes west twenty- 40 
four feet and sixty-five one-hundredths of a foot; thence south 
seventy-five degrees, thirteen minutes east two hundred feet 
and fifty-five one-hundredths of a foot to the place of B e g i n n i n g .

New Jersev State Library
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B ill  o f Com plaint.

2. Said Barnet Chinich and Joseph Densky agreed that they 
would pay complainants ths said sum of $9,000 in the follow-
ing manner: $300 upon the signing of said agreement, $500 on 
December 2, 1917, and the balance on January 15, 1918.

3. It was further agreed between the parties that the party 
10 of the second part might enter upon the premises on January

15, 1918, and that the deed should be delivered and received 
at the office of Charles F. Herr, 772 Broad street, Newark, 
New Jersey, on January 15, 1918, between 10 A. M. and 3 
P. M.

4. On January 15, 1918, between the appointed hours, com-
plainants .tendered the said Barnet Chinich and Joseph Densky, 
at the office of Charles F. Herr, 772 Broad street, Newark, New 
Jersey, a valid conveyance for the lands and premises de-
scribed in said agreement, and demanded the purchase price of 
the said property, but defendants refused to carry out said 
agreement, refused to accept said conveyance and declined to 
pay the consideration therefor.

5. Complainants have always been ready and willing and 
now are ready and willing to carry out all the agreements and 
covenants on their part to be performed under said contract, 
but defendants refuse to perform or carry out the same.

* 6. Com plainants are entitled to have the said contract p er-
form ed b y  the said  defendants, B a rn et Chinich and Joseph 

30 D ensky, and com plainants are entitled to specific perform ance 
of said  contract.

7. Complainants are without adequate remedy in the Courts 
of law and therefore pray

(1) That Barnet Chinich and Joseph Densky, who are the 
defendants to this suit may answer this bill of complaint with-
out oath and each statement therein made; that the said de-
fendants, Barnet Chinich and Joseph Densky, may be ordered 
and directed by the decree of this Honorable Court to accept 
a conveyance of the lands and premises in said contract of sale, 
and hereinabove described as by the said contract of sale 
agreed and that they may be ordered and directed to pay to 
complainants the amounts by them in said contract of sale 
agreed to be paid upon the delivery of said conveyance, and 
that complainants may have such other and further relief in
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A nsw er.

the premises as the nature of the casQ may require and as shall 
be agreeable to equity and good conscience.

(2) That a writ of subpoena may issue commanding said 
defendants to answer this bill of complaint and to abide by said 
decree as this Court may make in the premises.

CHARLES M. MYERS, 10
Solicitor fo r  and o f Counsel w ith Com plainants.

Answer.
Filed

Defendants B a r n e t  Ch i n i c h  and J o s e ph  De n s k y , residing in 
the City of Newark, County of Essex and State of New Jersey, 
answering Bill of Complaint exhibited against them, respect- 20 
fully state:

(1) Defendants deny paragraph one of the Bill of Complaint.

(2) Defendants deny paragraph two of the Bill of Com-
plaint.

(3) Defendants deny paragraph three of the Bill of Com-
plaint.

(4) Defendants admit the offer of a paper, which might 
have been deed described in'paragraph four of complaint but 30 
of which fact they had no knowledge. Defendants deny that 
any tender was made under any existing agreement.

(5) Defendants neither deny nor affirm paragraph five of 
Bill of Complaint.

(6) Defendants deny paragraph six.

Defendants therefore pray that the Bill against them ex-
hibited be dismissed with costs against the complainants.

BLATT & LESSER,
’  40

A tto rn ey s fo r  D efendants.
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W illiam  A . K e lly , direct.

IN CH AN CERY OF N E W  JER SEY.

10

B e t w e e n

W i l l i a m  A. K e l l y , e t  a l . ,

B a r n e t  C h i n i c h  and J o s e ph  De n s k y ,

C o m p l a i n a n t s ,

a n d

D e f e n d a n t s .

Transcript of shorthand notes of testimony and proceedings 
in the above entitled cause before Hon. John E. Foster, Vice- 
Chancellor, at the Chancery Chambers, Newark, New Jersey, on 
May 21st, 1918, at 10 A. M.

2 0 Appearances:
Mr. Charles M. Myers, for complainants.
Mr. Louis B. Lesser and Mr. David H. Yonteff, for defend-

ants.

W IL L IA M  A. K E L L Y , sworn for complainants.

D i r e c t  e x a m i n a t i o n  by Mr. Myers.

Q Where do you live? A  26 Stanley Road, South Orange. 
Q You are in partnership with Kelly & McLaughlin of the 

30 leather business? A  Yes.
Q Do you also own in partnership with him any real estate? 

A  Yes.
Q Where? A  South Orange; Stanley road and South 

Orange avenue.
Q Is that also known as Holland avenue ? A  Holland is the 

road in back of it.
Q Do you own with him the property on the west side of 

Holland avenue 100 52/100 feet from South Orange avenue?

40 A  Y e S -
Q Do you know Barnet Chinich and Joseph Densky? A  

Yes, sir; I met them.
Q Did you ever have any dealings with them with reference 

to that property? A  W e sold them the property.
Q Who were your agents? A  Cohn & Stern.
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W i l l i a m  A .  K e l l y ,  d i r e c t .

Q As a result of the negotiations between your agents, your-
self and the defendants, did you meet anywhere? A  When 
the deal was supposed to have been consummated, we met at 
Mr. Charles F. H err’s office.

Q And who was representing you at that time? A  Mr.
Cohn and Mr. Stern. 10

Q What lawyer? A  Mr. Conway was representing us at 
that time.

Q What time of the day did you go there first? A  I went 
there in the morning between ten and eleven first.

Q When was it, do you remember?

M r .  L e s s e r .  I agree that the date of the agreement is 
October 23, 1917.

Q Who all were present? A  Mr. Chinich and Mr. Densky 
and Mr. Cohn and Mr. Stern and Mr. McLaughlin and myself 20 
and Mr. Conway and Mr. Charles F. Herr.

Q When was the contract drawn, if the contract was drawn?
A  That morning.

Q Who drew that? A  That was drawn by Mr. H err’s 
stenographer, all typewritten by her; it was drawn up by Mr. 
Charles F. Herr, I  believe, and Mr. Conway, and they talked 
it over.

Q W as it signed that morning? A  No, sir; there was 
some little changes made in the contract and it was left until 
we went out to dinner; we were to come back at two o ’clock, 30 
when we were to sign it and get a check.

Q Did you come back at two o ’clock? A  Yes, we did.
Q W as Mr. Conway with you at that time? A  Not at that 

time.
Q Were all the others present? A  All the others were 

present through the deal.
Q And at that time was the contract read to you or shown?

A  A  contract was read to us and everything was perfectly 
satisfactory.

Q Tell us what occurred from the time the contract was 40 
read to you. A* These gentlemen, Mr. Chinich and Mr. Densky, 
either one of them, said that he had heard when he had been 
out to dinner, that there was a law in South Orange preventing 
you from putting up a four-story building, and if that was so, 
they didn’t want to buy this property. W e told them that it
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W illiam  A . K e lly , direct.

w a s n ’t so, th at you  could p u t up a n y  b u ild in g  yo u  w an ted  i f  
you  com plied w ith  the law s as re g a rd in g  the b u ild in g  m ateria l, 
and th ere  w as a check d raw n  fo r  $300, le ft  in  M r. H e r r ’s c a re ; 
the deeds w ere a ll sign ed  up.

Q T h e agreem en t? A  T h e agreem en ts w ere  signed up. 

i p  Q {B y the C ou rt.)  B y  w hom ? A  M r. M cL au gh lin  and 
m y se lf and M r. C hin ich  and M r. D ensky.

Q {B y  the C ou rt.)  D id  anyone w itn ess it?  A  M r. H e rr  
and our own p a r ty ;  th at w as about all.

Q W h a t w as then said , i f  an yth in g, b y  anyone, a fte r  the 
co n tract w a s  sign ed  and the check m ade out and sign ed ? A  
A f t e r  sta tin g  th a t th e y  h eard  th at th e y  co u ld n ’t bu ild  a fou r- 
s to ry  b u ild in g in  S ou th  O ran ge—

Q {B y  the C ou rt.)  T h a t w as b e fo re  th ey  had m ade out a 
check and sign ed  the con tract th e y  m ade th a t statem en t? A  

2Q Y e s , I  b e lieve it  w as spoken o f b e fo re  that.

Q {B y  the C ou rt.)  M r. M ye rs  asks you  w h at w a s done
a fte r  th ey  m ade out the check and sign ed  the co n tract; w h at
w a s done w ith  the check and p a p e rs?  A  M r. H e rr  asked p e r-
m ission  to hold  th at check u n til th ey  fou n d  out i f  th ere  w a s 
a  law  p rev e n tin g  th eir b u ild in g  a fo u r-sto ry  b u ild in g  in  Sou th  
O ran ge, sta tin g  th a t i f  th ere w as no la w  p reve n tin g  them  from  
b u ild in g  th at in Sou th  O ran ge, th at M r. M cL au gh lin  w ould  stop 
in  and g e t th at check in  a couple o f d a y s  a fte r .

Q {B y  the C ou rt.)  A n d  th e con tract?  A  A n d  the con- 
30 tract.

Q {B y  the C ou rt.)  A n d  then  yo u  le ft?  A  Y e s.

Q {B y  the C ou rt.)  W a s  th ere an yth in g  else said ? A
N o, except b y  M r. C oh n ; he said , “ E v e ry th in g  is  a ll r ig h t
now  and a g reed  upon, w ill yo u  p a y  us a com m ission w hen yon  
g e t y o u r  m o n e y,”  and th e y  said , “ Y e s .”

Q I  show  you  a p a p e r and ask  you  w h eth er th at is the p ap er 
th a t w as sign ed  b y  yo u  and M r. M cL au gh lin  and M r. D en sk y  
and M r. C hinich? A  Y e s , th at is the p a p e r th at w as signed 
b y  a ll fou r.

Q Y o u  saw  a ll fo u r  sign ? A  Y e s.
Q D id  yo u  see J u d g e  H e rr  sign ? A  H e w as the one th at 

handed the p a p e r to  us.
Q {B y  the C o u rt.)  H e sign ed  in  the corn er? A  Y e s , and 

h ad  us a ll s ign  it.
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W illia m  A . K e lly , pross.

Q D id  he take an acknow ledgm ent fro m  you, do you  rem em -
b e r; do yo u  rem em ber w h eth er he asked  y o u  i f  th at w a s the 
p a p e r th at you  sign ed? A  Y e s , he had some le g a l ta lk  th e re ; 
I  gu ess th at is w h at he w as sa y in g  a t the tim e.

Q T h e p a p e r still show s th e nam e o f K e lly  and M cL au gh lin , 
does it not? A  Y e s.

Q A n d  it  show s the begin n in g  o f w h at p u rp o rts  to be tw o 
nam es? A  Y e s.

Q A n d  th o se  tw o nam es and the seals, i f  th ere w e re  an y  
opposite, a re  to rn  fro m  the p a p e r?  A  Y e s .

Q Y o u  d id n ’t  te a r  them  o ff?  A  N o, sir.
Q (B y  the C ou rt.)  W h en  did  y o u  n ex t see th at p a p e r?  A  

W h en  M r. M cL au gh lin  b rough t it  up to the office; he cam e up 
v e ry , v e r y  in d ign an t.

Q A b o u t how  lo n g  a fte r  the d a y  in  question ? A  T h a t 
m ust h ave been o ver a w eek, a w eek or e igh t days.

M r. M yers. I  o ffe r  in  evidence agreem en t fo r  the sale 
o f p ro p e rty , betw een W illia m  A . K e lly  an d  M ichael F . 
M cL au gh lin  and B a rn e t C h in ich  and J osep h  D en sky, 
d ated  O ctober 23rd, 1917.

M arked  E x h ib it  C. 1 fo r  id entification .

C ourt. I s  th ere  an y  q u estion  about its  h a v in g  been 
signed ?

M r. L esser . N o, but I  object to it.

Court. Y o u r objection  goes to the fa ilu re  o f fo rm a l 
p ro o f b y  the su b scrib in g  w itn ess?  I  th ink it  is  com -
petent. I t  is  not ad m issib le  w ith ou t the p ro o f o f the 
su b scrib in g  w itn ess.

M r. L esser . I f  the C o u rt is  m ere ly  g o in g  to adm it it  
fo r  the p urp ose o f h a v in g  it  c lea r th a t th is p a p e r in 
question—

C ourt. Y e s ;  w h at w eig h t is to be attach ed  to it  m ust 
be con sidered  la ter.

I t  is  o ffered  and adm itted.

M arked  E x h ib it C. 1.

C ross exam ination  by M r. L esse r.

Q W h en  the p a p e rs  w ere o ffere d  fo r  sign atu re , w h at d id  
M r. C hinich  or M r. D en sk y  sa y  to  J u d g e  H e r r ;  in  w h at w ord s, 
or w h at w o rd s w ere  u sed? A  E ith e r  one o f them — I  d o n ’t

10

20

30

40
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know  w hich one— said  th at they had h eard  that there w as a 
law  in South O range preven tin g fou r-sto ry  buildings and a p a rt-
m ent houses; I  believe they specified fou r-sto ry  buildings, or 
over.

Q A n d  then w hat w as next said b y  Jud ge H e rr or them? A  
10 The next said  w as b y  M r. M cLaughlin , statin g that there w as 

no law  p reven tin g a  fou r-story  building.

Q A n d  then w hat? A  Then M r. H e rr and the rest o f the 
p arties  seemed p erfectly  satisfied to sign the papers and send 
them  along properly.

Q (B y  the Court.) T h ey  w ere signed? A  Y es.
Q A fte r  M r. M cL au gh lin ’s statem ent? A  A fte r  Mr. Mc-

L a u g h lin ’s statem ent.
Q N othing else said  b y  anyone ? A fte r  M r. M cLaughlin  

had said  that there w as no such law , w as anything else said 
20 b y  an y one in the p a rty?  A  T h ey  asked perm ission to hold 

them.
Q (B y  the Court.) W h at w as said  about it ;  g ive  us the 

language, and w hat d id  you  or M r. M cLaughlin  say  in rep ly? 
A  I  think it  w as Jud ge H e rr said that i f  the papers w ere 
signed, he w ould w ant perm ission to hold them  fo r  a couple of 
days until M r. D ensky and M r. Chinich satisfied them selves 
th at there w as no such law  to preven t them  from  p uttin g up 
this contem plated building.

Q Do you  rem em ber w hether he said som ething like t h is : 
30 “ Y o u  are all b u sy  m en; you  sign the p a p e rs” — speaking to 

Chinich and D ensky, he said, “ Y o u  sign all the papers and 
check and leave them w ith me, and when you let me know, I  
w ill turn  them  o v e r ” ? A  No, sir.

Q Y o u  d id n ’t hear that? A  I  d id n ’t hear any such words.
Q D urin g the course of the negotiations in the m orning, w as 

there an y ta lk  about a fou r-sto ry  brick  apartm ent building? 
A  I t  w as understood that that w as w hat w as to be built there.

Q (B y  the Court.) W as it understood from  som ething that 
w as said? A  Y e s, they told us w h at they w ere going to build, 

40 the am ount of m oney they w ere goin g to spend on it, and p rac-
tica lly  the w a y  it  w as goin g to be built.

Q A n d  you told them as a m atter of fact and m ade it p art 
o f the negotiations that the building w as to be set back a cer-
ta in  distance so as not to in terfere  w ith  yo u r house next door? 
A  T h at w as all put in  that agreem ent o f sale.
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M ichael F . M cLaughlin, direct.

Q A n d  at th e same tim e they inform ed yon th at it  w ould 
not p a y  them to build a  building less than fou r stories on such 
an expensive lot? A  I  d o n ’t know  that they said  that, because 
it w as understood that th at w as w hat they w ere goin g to build; 
that w as all planned.

Q C allin g  your attention again  to the tim e o f the signature j q  
on these papers, d id n ’t Chinich or D ensky or both refu se to 
sign, and then M r. H err advised them  th at as all w ere busy, 
they sign and leave the papers in his possession; is n ’t that 
correct? A  I  d id n ’t  hear o f any objections to signing at a ll; 
there w as a  little  discussion about w hat th ey  heard outside 
about not being able to build a fou r-sto ry  b u ild in g; that w as 
talked over fo r  quite some little  tim e and then w e signed; I  
d id n ’t hear anybody object to signing at all, because th ey d id n ’t 
object to signing the check and leav in g  it there fo r  Mr, M c-
L augh lin  to g et a  d ay  or two later. onz u

Q \By the Court.) W as the suggestion  m ade b y  an y oné 
but M r. H err that the papers be le ft  w ith him  until th ey found 
out i f  a fou r-sto ry  building could be erected? A  I  d o n ’t think 
so. I  d o n ’t think there w as an ythin g said  b y  anybody but Mr.
H err.

Q A n d  M r. H err did not represent you, did he? A . On ac-
count o f Mr. H e rr being such a  frien d  o f Mr. M cLaughlin, he 
said everyth in g  w as all righ t in M r. H e r r ’s hands, yes.

Q D id you have an attorn ey at the tim e in that transaction?
A  Y es. 30

Q W ho w as your attorn ey? A  M r. Conw ay.
Q A n d  he w as there pending all the negotiations in the 

m orning? A  Y es.

Q W ho asked you  to go to Mr. H e r r ’s office? A  I  d on ’t 
rem ember th at; we w ere to go there and m eet the whole p a rty

Q D id n ’t you understand that Jud ge H e rr w as the a tto r-
ney fo r  Chinich and D ensky? A  Y es, they understood that.

M IC H A E L  F . M cL A IJG H L IN , sworn fo r  com plainants.

D irect exam ination  b y  Mr. M yers.

Q You w ere a p artn er w ith thé la st w itness in p ro p erty  on 
H olland avenue in South O range? A  Y es.

Q Y o u  arran ged  the sale o f that p rop erty?  A  Y e s, sir.
Q D id you m eet M r. Chinich and D ensky? A  Y es.
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M ichael F . M cLaughlin, direct.

Q W h ere did you  first m eet them ? A  T h ey  w ere brought 
to our office b y  M r. Cohn and M r. Stern.

Q A n d  th ey w ere yo u r agents fo r  the sale o f the rea l estate? 

A  Y es,
Q Y o u  w ere present a t both sessions on the tw enty-third  

o f October at Jud ge H e r r ’s office? A  I  was.
Q W hen w as the contract which has been offered in ev i-

dence signed? A  I t  w as signed a fte r  we came back from  

lunch.
Q Y o u  signed it as M r. K e lly  has testified to? A  Y es.
Q Y o u  saw  all the others sign? A  Y es.
Q W a s  there an ythin g said ju st before or ju st a fte r  the 

paper w as signed b y either M r. Chinich or M r. D ensky w ith  
referen ce to the p ossib ility  o f erecting any kind of a building 
on the p rop erty? A  B efo re  the paper w as signed there w as 

2Q ta lk  about the law  allow ing a fou r-sto ry  apartm ent house to
be constructed in South O range,

Q W ho m ade that talk? A  T h at w as m ade b y  Mr. D ensky 
and his p artn er a fte r  th ey came in from  lunch.

Q W a s  th at statem ent or question answ ered b y  either you 
or M r. K e lly ?  A  It w as answ ered b y me, and I  said  that I  
had p ositive inform ation from  the authorities in South O range 
th at there w as no law  prohibiting the building o f a  fou r-sto ry  
house— fou r-sto ry  apartm ent in South O range, and that the 
sky w as the lim it i f  they com plied w ith  the law.

Q H ad  there been p rio r to th at statem ent an y comment b y  
the prospective purchasers as to w hat they intended to  build 
on that lot? A  Y es.

Q A n d  w hat did you  understand? A  T h ey  w ere to build  a 
v e ry  handsom e fou r-sto ry  apartm ent house and it w as to cost 
in the neighborhood o f about $90,000.

Q A fte r  you  to ld  them  th at the sky w as the lim it, w hat next 
h ap pen ed ? A  T here w as some ta lk in g ; they appeared to have 
some doubts, and then Mr. H e rr stated that it  w ould be w ell 
fo r  the contract to be signed b y  all parties, and then i f  there 
w as a law  forbidd in g the building or p rohibitin g the building 

40 o f any such fou r-sto ry  apartm ent, that the th in g w ould n ’t go 

through.
Q A n d  i f  there w as no law , w h at w as M r. H err to do? A  

T h at there w ould n ’t be an y question about D ensky and his 
p artn er tak in g  the p rop erty  and budding on i t
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M ichael F . M cLaughlin, cross.

Q W hat w as to become o f the contract? A  The contract 
and check w as to be handed to us and M r. H e rr asked i f  we 
had an y objections fo r  him  to hold th at check and contract until 
th ey found out i f  the law  w as all right, allow ing them  to build 
this, and th at he w ould turn  the same over to me.

Q {B y the Court.)  H ow  long w as he to hold it?  A  A  d ay 
or two.

Q W h at happened th en ; you  all le ft?  A  Y e s, w e left.

Q W hen did you  come back or com m unicate w ith  M r. H e rr ? 
A  I  think the next d ay  or d ay a fte r  I  called him  up on the 
phone and asked him about that, and I  think he told me that 
it  w as off, that they couldn ’t build.

Q A n d  then w hat did you  do o r  say? A  Then—  I  d o n ’t 
know  w hether I  cam e down that w eek or the fo llow in g— it w as 
the la tter  p a rt o f the week, I  think, I  came down about the 
m iddle o f the w eek to find out w hat the trouble w as, and I 
went in the office^—

Q {B y the Court.)  O f Mr. H err?  A  Y e s , and M r. H err 
w a sn ’t  there, and his clerk  in the office to ld ’ me th at the deal 
w as o ff, and w ent to the safe  and brought out the two contracts, 
and w ith  the nam es and Chinich and his p artn er torn o ff, and 
I  w anted— I  asked then and there— I  got a little  bit hot under 
the co lla r; and I  asked then and there, w h y those nam es w ere 
torn off w ithout our consent or w ithout our being present, and 
he said  he d id n ’t  know th at; th ey w ere torn o ff a ll right, and 
I  took one o f the contracts and handed him  back the other, and 
put it in m y pocket, and told him  that I  w ould see our law yer 
about it.

Q A n yth in g  said about the check? A  W hen I  went in I  
asked fo r  the check and the contract, and they said  there is 
nothing d o in g ; that the deal w as off.

Q Y o u  d id n ’t get the check, but you  did get the contract? 
A  Y es.

Cross exam ination  b y  M r. Lesser.

Q Do you  rem em ber the young m an you spoke w ith  in Jud ge 
H e r r ’s office? A  Y e s, I  think he is a soldier now.

Q H is nam e is E d g a r  L eiss?  A  J  think so.
Q Do you rem em ber seeing E d g a r L eiss  on the d ay o f sign-

ing that contract? A  In the office?
Q Y es. A  I  think he w as there.

TO
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M ichael F . M cLaughlin, cross.

Q W hen yon cam e in to get th is paper, which yon call a 
contract, did yon ask fo r  Jud ge H err?  A  Y es.

Q A n d  w hat w ere you told? A  T h ey  told  me he w as out.

Q Then w hat did yo u  sa y  next? A  I  said  I  came in fo r  
the check and contract.

10 Q Then w hat did M r. L eiss  say? A  H e to ld  me that the 
deal w as off.

Q A n d  he w ent to the safe and brought the p apers? A  Y es.

Q Y o u r nam es w ere on those papers, is n ’t th at correct? A  

Y es.
Q A n d  he w as return in g to you  yo u r signatures, is n ’t that 

correct? A  H e w as returning the contract that w e had signed 
and that the other people had signed.

Q W ho w as supposed, i f  anybody, to deliver those papers
to you, i f  Chinich and D ensky w ere to be satisfied? 

r2f)
M r. M yers. I  object to the form  of the question. T here 

is n ’t any testim ony th at they w ere to be satisfied; they 
w ere to ascertain  i f  there w as a law.

Court. Satisfied  about a law , I  suppose you  m ean, or 
to be satisfied gen e ra lly ; which do you  m ean?

M r. L esser. Satisfied  gen erally.

M r. M yers. I  object.
Court. T h ere is n ’t  any p roo f in the case to w arran t 

;!0  t h a t '

Q W ho w ere to be satisfied th at the law  perm itted the build-
in g  of a fou r-sto ry  apartm ent building in South O range? A  I  
suppose the p arties to the contract and our counsel, Jud ge H err.

Q (B y  the C ourt.)  Chinich and D ensky? A  Y es.

Q T h a t w as w h at w as said? A  Y e s.
Q T h a t they w ere to have certain  tim e to see that the law  

w as as you  stated, and i f  th ey did, then the p apers w ere to be 
delivered  to you? A  Y e s, s ir ; th at is right.

Q W ho w as to deliver to you  the papers i f  Chinich and Den- 
^  sky w ere satisfied— to be satisfied as to the law  in South O range ? 

A  I  cannot answ er that question, because M r. Counsellor H err 
m ay have designated h im self or designated some o f his em-
ployees to hand th at check over, and contract over to u s; I  can-

not answ er that.
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M ichael F . M cLaughlin, cross.

Q (B y  the Court.) W hen he m ade the suggestion, as I  
understand you, that he hold the p apers a fte r  th ey had been 
signed, and hold the check, to g iv e  them  tim e in w hich to look 
up to see i f  the law  w as as you represented, w as an ythin g said  
in  connection w ith  his holding the papers, and d e livery  o f the 
p apers b y  him  to you? A  N ot specifically him self, I  d o n ’t 
think, because he asked perm ission to hold the check and the 
papers.

Q U n til they looked up the question o f law ? A  Y e s, w hether 
the apartm ent could be built or not.

Q (B y  the Court.)  B u t there w as nothing said about who 
w as to deliver or who Avas to turn the papers over to you d efi-
n ite ly? A  The w a y  I  understood it—

Q (B y  the Court.) W a s there anything m ore said? A  N o; 
that satisfied both M r. K e lly  and m yself.

Q (B y  the Court.) A n d  satisfied them as w ell? A  Y e s, 
s ir ;  as soon as M r. H err, who we all know—

Q (B y  the Court.) Y o u  le ft the office o f M r. H e rr w ith  the 
m atter in th at condition? A  Y e s, sir.

Q D id Mr. Chinich or did M r. D ensky, or counsel fo r  them, 
Jud ge H err, ever tell you that th ey w ere satisfied as to the law , 
that th ey could build a fou r-sto ry  brick  apartm ent building?

M r. M yers. I  object.

Court. W h at difference w ould it  m ake; i f  the condi-
tions w ere as 1 e sta4e s ,a t  is Im m ateria l w hether they w ere 
to be satisfied. Suppose they w ere unreasonable and 
w o u ld n ’t be satisfied. The fa ct is, w hat w as the law , i f  
th is w as the condition on which the p apers w e re  deposited 
in escrow. I f  the arrangem ent b y  which the paper w as 
deposited w ith M r. H err is as M r. M cLaughlin  and Mr. 
K e lly  have testified, and i f  the law , as Mr. K e lly  called it, 
re la tin g  to the erection o f the buildings in South O range, 
w as such as he described it, th ey  could or could not be 
satisfied; it doesn ’t m ake any d ifferen ce; there w as the 
law . Suppose th ey never m ade an y in vestigation  to be 
satisfied.

Q D id  Chinich and D ensky ever express to you  th at they 
were satisfied w ith  the state o f the law  in South O range as to 
the building o f a fou r-sto ry  brick  building?

10
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M ichael A . Fitzsim m ons, direct.

M r. M yers. O bjected to.

Court. I  w ill let him answ er it.

A  A fte r  w e le ft  M r. H e r r ’s office I  d id n ’t see or had no con-
versation  at a ll w ith  D ensky and his partner.

Q (B y  the Court.) T h erefore, they never expressed to yon 
ID  satisfaction  or d issatisfaction ? A  No, it w as a question of 

finding out.
Q (B y  the Court.) D id  th ey ever a fte r  the paper w as signed 

express satisfaction  or d issatisfaction ? A  No

M IC H A E L  A . F IT Z S IM M O N S , sworn fo r  com plainants.

D irect exam ination  b y  M r. M yers.

Q Mir. F itzsim m ons, you  are the V illa g e  C lerk  o f the V illa g e  
o f South O range? A  Y es.

20 Q H ow  long have you  been the V illa g e  C lerk? A  Seventeen 
years.

Q Y o u  are at the present tim e? A  Y es.
Q Y o u  have charge o f the books and record o f the v illag e? 

A  Y es.
Q H ave you  w ith you the book o f ordinances o f the V illa g e  

o f South O range? A  Y es.
Q H ave you  exam ined the ordinances o f the V illa g e  o f South 

O range to ascertain  w hether there is an y prohibition again st thé 
erection o f a fou r-sto ry  apartm ent house in South O range?

30 M r. L esser. I  object as im m aterial.

Court. I  am inclined to agree w ith  him. I  think it is 
p a rt o f their case, i f  I  find there w as a contract entered 
into b y  them w ith you. Now, th ey asked to be relieved 
from  the perform ance o f th at con tract on the ground that 
you  m isled them b y  yo u r statem ent or representation  that 
there w as no such law. L e t them show it. I f  they m ake 
an y point o f it, I  w ill let you  put it in in rebuttal. I  w ill 
sustain  the objection.

C o m p l a i n a n t s  R e s t .40
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C h a r l e s  F .  H e r r ,  d i r e c t .
>

CHARLES F. HERR, sworn for defendants.

D i r e c t  e x a m i n a t i o n  by Mr. Lesser.

Q Do you recall on October 23rd last, at your office, the 
conference or meeting between Chinich, Densky, Kelly, Mc-
Laughlin, Mr. Conway, Mr. Stern, Mr. Cohn and yourself? A  
Yes. * 10

Q With reference to a deal on some p rop erty?  A  Y es.
Q Whom were you representing? A  Chinich and Densky.
•Q Do you recall what happened in the morning concerning 

the deal, how far you went concerning the contract? A  I don’t 
remember whether it was in the morning or afternoon; I re-
member that I drew a contract, and pending the conference a 
question arose as to whether a four-story apartment could be 
erected on the land about to be sold, and both Chinich and Den-
sky didn’t feel disposed to sign the contract until they ascer  ̂ 20 
tained that fact. I told them— I said, “ You sign this contract 
and avoid the necessity of coming back here again, and ascertain 
whether you can build the house that you desire.”  That was 
agreed upon, and the contracts were signed and left with me. 
Chinich and Densky were to find out whether such a building 
could be put up, and if they came back and let me know that 
such a building could not be put up, the contract was not to be 
delivered or no contract at all made; the agreement was to be 
at an end. I  held the contract— I don’t know— a day, I think, 
possibly, and Mr. Chinich and Densky came back and informed 
me that they could not put up such a building, and I said, “ Well, 30 
that ends 'the agreement.”  I believe I gave them one copy, or I 
left the two copies with my clerk— I am not sure which— for the 
purpose of destroying the contract and delivering the check.

Q ( B y  t h e  C o u r t . )  Had there been a check given to you at 
the time the contract was signed? A  Yes; I don’t remember 
what the amount was; I think I left the check with him to be 
delivered to Mr. McLaughlin.

Q Delivered to whom? A  To Kelly & McLaughlin.
Q The check? A  Yes. The check was their check as part 

payment. 40
Q W asn’t that check—  A  I mean Chinich and Densky’s 

check, to be paid back.
Q Were you to deliver— did you agree with Kelly and Mc-

Laughlin to deliver to them at all— did you say to Kelly & Me-
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Laughlin that you would turn the papers over to Kelly & Mc-
Laughlin at any time until Chinich and Den sky told you to do 
so? A  No, sir; it was absolutely understood that they were to 
be the sole judges as to whether this contract was to be delivered 
or not.

•jrï Q That was the understanding? A  There is no doubt of it.
Q How long have you represented Chinich and Densky? A  

I  should say ten or twelve yeaxs, possibly fifteen.
Q W asn ’t it merely as their adviser that you suggested the 

signing to save time and save coming back?

M r .  M y e r s .  Objected to. *
C o u r t ,  Objection sustained.

Q Just exactly, why did you advise them to sign the agree-
ments? A  So as to avoid the necessity of the parties coming 

20 back. That was the only reason.
Q That it was merely a matter of convenience, wasn’t it? A  

That is all.
Q Were these contracts considered as made with the signing—

Objected to. .
Objection sustained.

Q ( B y  t h e  C o u r t . )  W hy didn’t you embody in the contract 
— didn’t it occur to you— a provision-that if it were found that 
the parties could not build such an apartment; house as they 
desired the contract was to be at an end or not in effect? A  
The question was practically raised after the contract“ had been 
drawn and the hesitancy on the, part of Chinich and Densky to 
sign, and the agreement had practically been consummated so 
fa.r as the terms were concerned, with that exception. It wasn’t 
to be a part of the contract. .

Q ( B y  t h e  C o u r t . )  What was your understanding? I f  you 
had not heard from Chinich and Densky within a reasonable 
time, what were you to do with the check and contracts? A  
There wasn’t anything to be done with it; there was no ünder- 

40 standing as to that; they were to come back and let me know 
one way or the other.’

Q You said that Chinich and Densky were to be the sole 
deciders of the fact, or you sail that they had thé sole dispo- 
sion of this matter. Do you mean exactly that?
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M r .  M y e r s .  Objected to.

A  They were to be the sole judges as to whether there was to 
be a contract.

Q In answer to a question you said that Chinich and Densky 
were to be the sole judges as to whether there was to be a con-
tract or not. j o

C o u r t .  That isn’t what he testified to.

Q Do you mean exactly that which you said in your last 
answer, with its full legal effect?

M r . M y e r s .  I object to that.
C o u r t .  Suppose you state what they said about the 

delivery, if anything. State what was said by them, or 
Mr. McLaughlin, or Mr. Kelly.

W i t n e s s .  I don’t remember the exact wording of all 
these people at that time. I remember in detail that that 
was the arrangement and the conclusion that was made, 
that Chinich and Densky were to come back and tell me 
whether they could put up such a building. I f  they came 
back and told me that they could not put up the building 
the contract was to be at an end j there was to be no 
agreement and the papers were to be destroyed. I f they 
could put up the building, then the papers were to be 
delivered.

Q { B y  t h e  C o u r t . )  I f  they told you they could put up the 30 
building, not whether they could as a fact? A  If they came 
back and told me they could not put up the building, that was 
to be the end of it.

Q Were you authorized to ever deliver to Kelly & McLaugh-
lin until you heard something from Chinich and Densky? A  
No, sir.

C r o s s  e x a m i n a t i o n  by Mr. Myers.

Q You don’t want us to understand that Mr. Kelly and Mr. 
McLaughlin agreed that the contract was to be at an end if the 
vendees came back and told you that they could not put up the 
building? A  That is what I want you to understand, and that 
is what the arrangement was.

Q Do you remember Mr. McLaughlin saying that the sky was 
the limit, when the conversation was had between them as to how



18

C h a r l e s  F .  H e r r ,  c r o s s .

high they could build! A  I wouldn’t say; I wouldn’t say he 
did not use those words; it is some time ago, and the number 
of transactions I have; I cannot remember the details.

Q You see, Judge, what would be in your opinion the neces-
sity for having the contract executed if it was to be at the sole 
desire of the vendees as to whether the contract was to be en- 

°  forced or not! A  As a matter of convenience to the parties.
Q They had to come back to let you know! A  Only Chimch 

and Densky.
Q You were not concerned as to whether Kelly & McLaughlin 

lost any time, were you! A  I didn’t as I say, it was simply 
done for the convenience of all concerned, including Kelly & 
McLaughlin.

Q { B y  t h e  C o u r t . )  How were you to make delivery if they 
were satisfied, by mail or send for McLaughlin & Kelly! A  

20 There wasn’t anything said as to how the delivery was to be 
made.

Q Do you remember Mr. McLaughlin calling you on the 
’phone within a day or two! A  I do not.

Q Do you remember any conversation with Mr. Conway, who 
at that time represented Kelly & McLaughlin, after Densky or 
Chinich had told you that there was a law that prevented the 
erection of the building!

M r .  L e s s e r .  I  object as immaterial.
C o u r t .  It may be; I will hear it.

A You mean whether Conway had a conversation with me!
Q Yes. A  He might have had.
Q Do you remember if he hadvsuch a conversation! A  I 

think so.
Q Do you remember saying to him that if your clients, or 

the vendees, were given a bond in the sum of $100,000, that the 
contract would be as it had originally been signed!

M r .  L e s s e r .  I object as immaterial. I think it is a 
40 new condition which the Judge could not possibly make.

C o u r t .  That may be true, but I will hear it, to see 
what was said or done between them.

A  I  think there was such a conversation after the notice or 
intimation or some statement of the suit going to be brought;
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it wasn’t anywhere near at the time that the contracts were 
signed;' it was some time subsequent to that.

Q { B y  t h e  C o u r t . )  Do I understand that your recollection 
of the matter is now, that these contracts signed by Mr. Mc-
Laughlin and Mr. Kelly were to be left in your possession, 
representing the defendants, without any limit as to time, and 10 
until the defendants notified you that they were or were not 
satisfied with the situation? A  There was no time mentioned; 
no, sir.

Q { B y  t h e  C o u r t . )  There was a time for closing the con-
tract? A  Yes.

Q { B y  t h e  C o u r t . )  I mean independent of that. That was 
the only limit? A  They were to go and find out; of course, my 
understanding of it was—

Q { B y  t h e  C o u r t . )  Your supposition was that they must 
do it within a reasonable time? A  Yes. 20

Q How soon after the twenty-third of October, the day the 
contract was signed, did either or both of the vendees come 
in and tell you that they could not build? A  My recollection 
is that it was a day or two; possibly three days, at the outside; 
a very short time afterwards.

Q Whom were you acting for? A  Chinich and Densky.
Q W as Mr. Conway representing Mr. McLaughlin and Mr.

Kelly at the time the contracts were executed and the deposit 
with you made? A  I think Mr, Conway was there, but I am 
not sure about that. 30

Q There was some statement that he was there during the 
negotiations, but not that he was there at the time the papers 
were executed or signed.

M r .  M y e r s .  The testimony is that he was not.

BARNET CHINICH, sworn for defendants.

D i r e c t  e x a m i n a t i o n  by Mr. Lesser.

Q You are a partner with Mr. Densky mentioned in this 
deal? A  Yes.

Q Do you remember the day when you signed the alleged 
contracts— when these papers were made ? A  I do; in Octo-
ber some time.

Q You remember the time? A  Yes.
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Q What happened there that morning with reference to the 
building of a four-story brick apartment; what was said? A  
W e was going to go to Judge Herr’s office; we had to talk 
some suggestions over, and it was agreed about the price and 
to draw the contract; then Mr. Conway start to read the di-
mensions from the ground, and he start to read it, it is a village; 
when I bought that ground, I expected it was South Orange 
avenue, four-story building; as soon as he mentioned it is a 
village, I said to Mr. Densky, “ Mr. Densky, we will not sign 
the agreement, because I am afraid there is a different law 
there.”  I went in to Judge Herr, and I said, “ Judge, we will 
not sign the agreement before we find out if we can build a 
four-story apartment without any trouble.”

Q Were Mr. McLaughlin and Mr. Kelly present at this time? 
A  Yes. Judge Herr said to him, “ You hear, gentlemen, what 

on Mr. Chinich said.”  “ W e hear that.”  Then we went again 
for lunch. After we had lunch and went into architect Bottelli 
and asked him if he knows the rules about the Village of 
South Orange., and he said he don’t know anything about it; 
he is asking the building department. He telephoned to the 
building department between one and two o ’clock and someone 
answered him on the phone, the inspector is not there, the 
inspector will be in between nine and ten; we could find him 
always in the morning. W e come back to Judge Herr and told 
Judge Herr we will not sign the agreement before we find out 
everything about that lot, and Judge Herr said to us, “ Well, 
gentlemen, what is the use to come again; you always busy 
people; you sign the agreement and I will keep the agreement 
with me with the check. If you come back, if you say deliver the 
agreement or not, I will give back the agreement with the 
check.”  Judge Herr said to Mr. Kelly and Mr. McLaughlin, 
“ You satisfied?”  He said, “ Well, we are satisfied.”  Then I 
said, “ Judge, we will not sign the agreement with the check 
to anybody, just except to your— in your hands, because you 
are a lawyer,”  and we signed, and went out to South Orange 

^  to the inspector.
Q You signed the papers? A  Yes.
Q And left them with Judge Herr? A  Yes, and the check.

Q Now, what happened? A  Then we went to South Orange 
to the building department.
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Q How long after that was this? A  A  day or two. The 
weather was bad at that time, it was raining; we were there 
and asked the inspector if we could build a four-story apart-
ment; he said to us,“ You cannot build four-story buildings 
because it is a village; you cannot find in the whole village one 
apartment four-story. ’ ’

Q What did you say then? A  Then I say, “ It is the law 10 
here you cannot build four-story?”  He said, “ If you are going
tô  build four-stories it will be the first building in the whole 
village, four-story.”

M r .  M y e r s .  I object to the answer as not responsive.

Q And then what happened? A  Then he said, “ In case 
you start to build a four-story building, the- trustees of the 
village will have a meeting and stop you in the middle of the 
building.”  Then we came back to Judge Herr and said, “ Judge 
we cannot do nothing; we got to have returned the check with ^  
the agreement.”  He returned to us the check and he tore off 
the signatures, and that is the end of the whole; business.

Q Mr. Chinich, were you actually afraid 1>o go into this deal 
on account of this building?

M r .  M y e r s .  I object to it.
C o u r t .  Objection sustained.

Q When you left the inspector’s office did you believe that 
you could or could not build a four-story brick apartment build- 
mg without any trouble in South Orange? 30

M r .  M y e r s .  Objected to.
C o u r t .  I will sustain it. It is not a question of what 

he believed; he stated the information he had. The 
mere fact that he might have a belief based on erroneous 
information, that might suit his purpose or convenience, 
or for some reason, is not at all material to me. I want 
to know the facts, and I want to hear the facts.

Q How much was this lot supposed to cost? A  $9,000 
Q How much was the building you contemplated putting up 40 

going to cost? A $95,000, and I was afraid to go ahead with 
the building, because I couldn’t loan the whole money some-
where else.

C o u r t .  Strike out the last part of his answer.
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Q Did you ever authorize Mr. Herr to deliver that paper 
that is in evidence here; did you ever tell Judge Herr to 
deliver that paper and the check, showing you the paper, Ex-
hibit C. 1; did you ever tell Judge Herr to give this paper and 
the check to Kelly and McLaughlin? A  No, sir; I permitted 
him to tear off my signature and return the check to me back.

C r o s s  e x a m i n a t i o n  by Mr. Myers.

Q When you went up to South Orange, you went there for 
the purpose of finding out if there was any law against a four-
story building, didn’t you? A  Yes.

Q And you say that the building inspector told you that 
they wouldn’t permit a four-story building? A  Yes, sir.

Q Is the building inspector here today? A  I didn’t see 
him; I don’t know.

M r .  L e s s e r .  He has not been subpoenaed.Q U
Q What is the building inspector’s name?

M r .  L e s s e r .  C. T. Schwarze.

Q Tell us the exact conversation between you and Mr. 
Schwarze; what was the question you asked him? A  I asked 
him if I could build a four-story apartment without any trou-
ble, and he told me, “ You cannot. Of course, you be the 
first here in the village to build a four-story apartment.”  He 
says, “ If you want to build a four-story apartment, then the 

3 a Board of Trustees will hold a meeting and stop j-uu in the 
middle of the building.”

Q Did you ask him if there was any law to prevent it? A  
Y7es, sir; I asked him.

Q And did he say that there was a law to prevent it? A  He 
said, “ You cannot build it.”  I didn’t ask him about the law.

Q You asked him if there was a law; did he say yes, there 
was a law or there was no law?

M r .  L e s s e r .  I object.
C o u n t .  Objection overruled.

40
A  I asked him if I could build; he says, “ You could not.”  

Q How did he know whether you could build or not; he 
didn’t know whether you had money enough to build? A  He 
said, “ You be the first in the village to build a four-story
apartment. ’ ’
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Q He told you there were no four-story buildings in South 
Orange? A  He said, “ You take a walk right with the car; 
if you see some building four-story; you won’t see one.”

Q When did you make up your mind that if you bought the 
lot you were going to put up a four-story building on it? A  
When I was speaking with Mr. Kelly and Mr. McLaughlin; just 
only I bought for a four-story building.

Q When did you first make up your mind to build such a 
building? A  Before I went to it.

Q And after you looked at the lot you decided that if you 
bought the lot, the only building that you would put up there 
would be a four-story apartment house? A  Yes.

Q Did you ever make any inquiries in South Orange before 
that? A  No, sir.

Q You had been there and had looked at the property itself 
in company with the agents, hadn’t you? Mr. Cohn and Mr. 20 
Stern took you up and showed you the lot? A  They took me.

Q Did you go and look at the lot before you bought it? A  
Yes; I never was further away.

Q ( B y  t h e  C o u r t . )  Did you go to the lot? A  Yes.
Q How long were you talking about buying the lot before 

you signed the contract?

C o u r t .  When did you first begin to talk about buying- 
it? 8

W i t n e s s .  A  few days.
30

Q How long; a week or month? A  No months; about a 
week or two.

Q And during that week or two you didn’t ask anybody in 
South Orange whether you could build a four-story building?
A  No, sir.

Q Did you ever go through South Orange to find out if 
there was a four-story building in it? A  No.

Q Did you inquire or make any inquiry of anyone else, 
either personally or through anybody—  A  No, sir.

Q To find out if what the inspector told you was true? A 4a 
No, because I see myself no four-story buildings, after when 
1 come from the building department. He said I wouldn’t find 
one four-story building.

Q Did you look through the village to see if that is so?
A  Yes.
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Q When you spoke to Mr. Schwarze and told him that you 
were going to build on- this lot, didn’t yon ask him whether 
you could build an apartment more than three stories high? 
A  I asked him the question only for four-stories.

Q And didn’t he tell you that the only thing that you might 
10 be compelled to do would be to make the hall and first story 

fire-proof! A  He didn’t-tell me that.
Q Didn’t he tell you that there were no restrictions in the 

village— in the code of the village of South Orange against a 
four-story building? A  No, sir.

Q And didn’t he tell,you that all that you had to do was to 
conform with the tenement house law of the State ? A  I 
asked him—

Q ( B y  t h e  C o u r t . )  Did he tell you that? A  No, sir.
Q After you talked to him a little while, did he go out and 

■20 come back again into the room? A  No, sir.
Q He didn’t? A  No, sir.
Q And didn’t he at any time during this conversation tel] 

you * ‘ There is no bar to the erection of an apartment of any 
size that you care to build, provided you conform to the pro-
visions of the State Tenement House Law” ; did he tell you 
that?

M r .  L e s s e r .  I object.
C o u r t .  It is proper cross examination.

30 A  He ..didn ’t tell me nothing.
Q Nothing of that kind? A  Nothing of that kind.
Q What did he tell you, if he didn’t tell you any of the 

questions I asked you? A  He told me only you could not 
build four-story apartment.

Q Yon didn’t ask anybody, else? A  No, sir;
Q You didn’t go to the village clerk and ask him if there 

was an ordinance or law against it, did you? A  I  didn’t ask 
nobody.

Q Who went with you? A  Mr. Densky, my partner.
Q He was with you at the time this whole; conversation 

look place? A  No.
Q W as anyone there with Mr. Schwarze? A  No.
Q What time of the day did you see him? A  In the morn-

ing.
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Q How soon after that did you see Mr. Herr? A  I cannot 
remember, a day or two.

Q Mhy did you wait a day? A  It was a heavy rain at 
that time and we couldn’t go.

Q A  heavy rain didn’t prevent you going to South Orange?
A  We didn’t go to Judge Herr. I was not so busy. I signed 10 
on that condition I could get my check any time.

Q The conditions upon which Mr. Herr held that contract 
and check were that if you found out that you could build a 
four-story building, then you were to tell Mr. Herr that and 
he would then deliver one contract and the check to Kelly and 
McLaughlin; isn’t that correct? A  On that condition we 
signed the contract.

R e - d i r e c t  e x a m i n a t i o n  by Mr. Lesser.

Q You say for two weeks before you arranged to purchase 20 
this you knew about the lot and you had been to look at it; 
is that right? A  I looked just only at the lot.

Q Did you know that that lot was in the Village of South 
Orange before you went into Judge Herr’s office? A  No.

Q What first attracted your attention to the fact that it 
was in the Village of South Orange? A  As soon as he start 
to read the description.

Q Who read the description? A  Mr. Conway.
Q What did you do at that time when you heard the word

A  1 said~~I oalled up Mr. Densky, and I said, on
M r. D ensky, we w ill not sign the agreem ent until we find out 

we can build a fou r-sto ry  apartm ent w ithout an y tro u b le .”
Q Is that the reason you didn’t inquire before?

C o u r t .  That is too suggestive.

Q State again, Mr. Chinich—

C o u r t .  Why state it again? I don’t want repetition. 

R e - c r o s s  e x a m i n a t i o n  by Mr. Myers.

Q The contract had some restrictions in as to the way the 40 
building was to be built, didn’t it? A  Yes.

Q Y o u  w ere satisfied, o f course, w ith  those restriction s? A  
Yes.

Q Why didn’t you, having some, as you say, information 
concerning the objection to a four-story building, have it put
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in the contract, together with the other restrictions! A  I al-
ways considered that is South Orange avenue ; I didn t know 
it is a village.

Q You don’t understand the question. (Last question re-
peated.) Why didn’t you, having some, as you say, informa-
tion concerning the objection to a four-story building, have it 

I® put in the contract, together with the other restrictions, that 
you were not to take the property unless you found you could 
build his four-story building; why didn’t you have that put 
in the contract! A  AYe didn’t want at that time to sign the 
agreement, and on that condition we signed the agreement, 
because Judge Herr said to us, “ What is the use of coming 
again ; you sign the agreement now ; then anything you find 
out, if you say to deliver the agreement with the check, all
right; if not, I will return it back.”

Q You spoke about a four: story building before you signed
the contract! A  Yes.

Q And Mr. Kelly or Mr. McLaughlin told you that the sky 
was the limit, didn’t they; you could build as high as you
liked! A  No, sir.

Q They didn’t say that! A  No, sir.

JOSEPH D ENSKY, sworn for defendants.

D i r e c t  e x a m i n a t i o n  by Mr. Lesser.

Q You are a partner of Mr. Chinich! A  Yes.
30 Q Who was just on the stand! A  Yes.

Q You were in on this deal! A  Yes.
Q Tell us what happened with reference to the signing of 

the papers; at the time of the signing what happened, or in 
the afternoon! A  I met Mr. Kelly and Mr. McLaughlin in 
Judge Herr’s office, and we come together and Mr. Kelly asked 
me what kind of a building we want to build there ; I told him 
we buy that lot only to build a four-story apartment house;, 
he said to me, “ Only four-story, not less!”  W e say it don’t 
pay to build three-story, but four-story; he said, “ You have 

40 to make some restriction, you have to move from the line, 
according to my house, because you cannot spoil Mr. Kelly’s 
house.”  I said, “ All right, what you make about the restric-
tions and everything and the price.”  After some man was 
there-—I don’t know his name— he start to read that description 
of the lot, and he mentioned there that same village; we was
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figuring that South Orange is just the same like South Orange 
avenue. Mr. Chinich said maybe there is some different rule; 
maybe we have some trouble if we build a four-story apart-
ment. He said to me, we can sign the agreement; we have to 
find out; maybe we can find out something. That was about 
twelve o ’clock. At the same time we left the office, everybody, * 
and go f-or lunch, and we had our lunch in about fifteen min- 10 
utes and we tried to go to the architect and ask him some 
information about Souih Orange; he start to look at his books.

Q Who was that? A  Mr. Bottelli; we would try with him, 
but we try to ask him rules about South Orange, because we 
don’t know the section; he start to look at the books and he 
said: “ Well, I haven’t got the books from South Orange; I 
cannot tell you nothing, no information about South Orange 
rules.”  We told him maybe we could find something from the 
building department, because we figure that the building de-
partment in South Orange is like Newark; we can find out there. ^  
He start to telephone to the building department, but no one 
answered him, and maybe the janitor answered him, and he 
said the building department inspector is there only from nine 
to ten o ’clock in the morning; if you want to find out, you 
have to find out every morning, and the architect said to me, 
“ Well, I cannot tell you nothing about the rules.”  After it 
was about one o ’clock we come together again in Judge Herr’s 
.office, maybe half-past one, and Judge Herr said, “ Well, boys, 
everybody is ready to sign the agreement” ; I said to Judge 
Herr, “ We cannot sign the agreement today; we cannot sign it 30 
because we don’t know the rules of South Orange; we want to 
build m South Orange, because we consider it is South Orange 
avenue, and I hear it is a village; there may be some different 
rules, because we want to build a four-story apartment without 
any trouble, because we have to invest lots of money; we don’t 
want to get in trouble.”  Judge Herr said to us, “ Well, what 
is the use of losing time; I am busy and you are busy and Mr.
Kelly and Mr. McLaughlin is busy, you sign the contract and the 
check and leave them with me, and I keep them for you,”  and 
I told him, “ If you give me a few days’ time to find out,”  and 40 
he said, “ Yes, sure, you have to have time to find out.”  I 
said, “ Well, all right, Judge, we can sign on that condition,
“ if you give me a few days, and on another condition, if you 
keep the agreement with the check by you, and you are my
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lawyer; if we find we can build a four-story apartment without 
any trouble, because we don’t want no trouble, because we have 
to invest a lot of money of some one else.”  I told that to 
Judge Herr, if we couldn’t sign the agreement, only he shall 
keep flie agreements with the check, and we find out if we 
could build a four-story building without any trouble; Judge 

10 Herr said, “ Well, boys, everybody is satisfied like Mr. Densky 
said?”  Mr. Kelly and Mr. McLaughlin talked together, and 
he said, “ Well, all right, you can. keep‘the agreement with the 
check; let him have the few days to find it out.”  After that 
the weather was bad— I don’t remember—

Q ( B y  t h e  C o u r t . )  You signed the papers then? A  Yes, 
and left it with Judge Herr; he shall keep it.

Q What happened then? A  After we was in South Orange 
with him— I don’t remember what day, maybe a day or two 

20 days, we go in South Orange by the inspector; we find him 
there between nine and ten.

Q Of what department? A  From South Orange.
Q What was he inspector of, buildings or what? A  Build-

ing inspector. I don’t know, I think building inspector. We 
asked him if we can build a four-story building; he said, “ What, 
a four-story building? That is South Orange,”  he said to 
me; “ You know it is a village. Here is all the highest build-
ing is up to three story.”  I said, “ Well, we like to do a busi-
ness of more than that, for four-story building.”  He said, 
“ Well, I will tell you, if you build a four-story building, I 

30 guess when you start to build, in the middle of the building 
the Board of Trustees of the village will raise a meeting and 
can stop you from the building; you will have lots of trouble.”  
I told him, “ W e don’t want to buy, because We don’t look 
for trouble,”  and we left the office. After we take a walk 
around the whole village— i n hour and a half—
and we didn’t find one four-story building, only three-story; 
we come back to Judge Herr’s office; we told him, “ Judge, I 
don’t think we can build a four-story building; maybe we get 
in trouble; we are not rich people; we want to have back my 

40 check and my signature from the agreement.”  Judge Herr 
said, “ Well, you are entitled to it, because you make it on 
that condition, you sign on that condition; you are entitled to 
get your check and your agreement back” , and he give the 
check and he tore off the signature, and I left with him the
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agreement because I know be is my lawyer and I didn’t take the 
papers.

Q Have you seen Kelly and McLaughlin since that time? A  
No, I never saw them.

Q Did they ever call you up about this deal? A  Never.
Q When was the first notice you had from Kelly and Mc-

Laughlin about this suit? 10

M r .  M y e r s .  I object.
C o u r t .  I will receive it.

A  Judge Herr told me at one time— he said, “ Mr. Kelly and 
Mr. McLaughlin want to sue you” —

Q That is the first time you heard about this suit? A  Yes.
Q How long after the agreement was made? A  I don’t 

remember exactly when it was; about three months.

C r o s s  e x a m i n a t i o n  by Mr. Myers.. 0 _
* 4 ' \ )

Q Did you ever tell McLaughlin and Kelly that you found 
out you couldn’t build there? A  X never saw them.

Q Did you ever tell them by writing to them or any other 
way? A  No, I never saw them from that time.

Q ( B y  M r .  L e s s e r .) Did you ever tell Judge Herr to turn 
over this paper, C. 1, and the check to Kelly and McLaughlin?
A  No, I never considered that is the agreement.

C o u r t .  Strike out the latter part of his answer.

M AX STERN, sworn for defendants. 30

D i r e c t  e x a m i n a t i o n  by Mr. Lesser.

Q You were the agent on this deal, or one. of the agents?
A  Yes.

Q Were you present at the signing of these papers? A  Yes.
Q Will you tell me what was said by Chinich and Densky 

immediately before the signing of the papers, if anything?. A  
After the arguments?

Q Before signing the papers was there any argument? A  
There was argument. 40

Q What was it ? A  Over the conditions, all the conditions.
Q Before Chinich and Densky actually signed the papers, 

put their names down, was there anything said, especially about 
the building of a four-story apartment? A  They said that
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they found out the way we represent them, that we sold them 
a piece of property in South Orange for a four-story building 
apartment, and they hear Mr. Conway, or whatever his name is, 
read it is a village; so they talk over the matter, they will 
not sign the agreement until they find out that they would not 
have no trouble when they start to build; so Judge Herr 

10 said, “ You sign the agreement, boys, and leave it with me 
with the check and when you find out there is no trouble, then 
you come back; and if there is no trouble, I will give the check 
with the agreement to who it belongs, if there will not be 
trouble. ’ ’

C r o s s  e x a m i n a t i o n  by Mr. Myers.

Q W asn’t there a statement made by Mr. Densky or Mr. 
Chinich that they heard there was a law against the building 
of a four-story building in South Orange Village; wasn’t 

20 that what they said! A  No, they didn’t mention anything 
about a law; they mentioned only they expect to have trouble, 
the way they find out it is a village, they may have trouble.

Q Didn’t they say they wanted to go up and inquire whether 
there was any law that prevented it? A  No; maybe they 
did, but I didn’t hear about it.

Q Didn’t you tell me yesterday in my office that that is what 
was said actually, about a law? A  No.

Q Didn’t you tell me that in my office yesterday, that the 
question was raised by them, that there was a law in the Village 

30 of South Orange that prevented it, and they wanted to find 
out whether there was a law? A  No, sir.

Q Did you say to me yesterday that the question was as to 
whether there was any trouble? A  Trouble, yes.

Q You used that word? A  Yes.
Q You said you represented to them they could build a 

four-story building? A  Yes, that was the understanding.
Q That was while they were talking about buying the prop-

erty? A  Yes.
Q How long were they talking about buying the property?

^  A  Ten days or two weeks.
Q And during all that time there was talk between you 

and them as to whether they could build a four-story building?
A  Yes.

Q You told them they could? A  Yes.
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Q You told them there was no law against it? A  No, I 
didn’t say anything about law; when I asked Mr. Kelly and 
Mr. McLaughlin if there is any restriction, he said he can 
put up any building at all.

E x a m i n a t i o n  by the Court.

Q Were you the broker who made the sale? A  Yes. 10
Q Did you get your commission? A  No.
Q Did you claim it? A  Not yet.
Q Have you ever claimed it? A  No. W e cannot claim it, 

the deal wasn’t made.
Q Did you ever ask for commission from Kelly and Mc-

Laughlin? A  No.
Q Mhy not? A  Because I say we understand it the deal 

wasn’t made.
Q Have you your agreement? A  Yes. 20
Q Let me see it. Who told you that the deal wasn’t made?

A  Mr. Densky.
Q What did he tell you about it? A  He told me that he 

found out there is trouble; when they come to build, the law 
will prevent them, or the inspector; if they will give them a 
permit, the trustees might stop them after, when they are even 
ap to the roof.

Q Did you think you had anything more to do with the 
transaction after that meeting in Judge Herr’s office? A  No.

Q Didn’t you think you had performed your duty in effect- 30 
ing the sale up to that time? A  I don’t see why we should 
take it, if the sale don’t go through.

Q You don’t consider you are entitled to any commission?
A  No, not if the sale isn’t through.

Q As the facts are, I want to know what you considered 
happened; was there a sale or no sale concluded at Judge Herr’s 
office? A  We considered it a sale, but after, when it went off, 
what can we do?

R e - d i r e c t  e x a m i n a t i o n  by Mr. Lesser.

Q Is this the paper which you got for the commission? 4 °  
(Witness shown paper.) A  Yes.

Q When did you get that, after the agreement was signed 
for the sale of the property or before? A  I think it was be-
fore; it was at the time when the argument was.
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Q What date is that? A  October 23rd.
Q The same day of the contract? * A  Yes.
Q Isn't it a fact that after the contract was signed for the 

purchase of the property, that you called Mr. Kelly and Mr. 
McLaughlin out in the other room and said, “ Now, we think 

10 we ought to have an agreement for our commission"? A  Yes.
Q That was afterwards, wasn’t it? A  Yes; what do you 

mean ?
Q After the contract was signed? A  No.
Q When did you have that signed? A  Just between— -
Q Between what? A  When the arguments were made, 

when the typewriting was done and all the conditions shall, be 
made.

Q You mean they signed the agreement agreeing to pay you 
a commission before the sale was effected? A  That is what 

20 they did.

R e - c r o s s  e x a m i n a t i o n  by Mr. Myers.

Q Didn’t you tell me yesterday that the contract for your 
commission, paying you 21/2%, was signed after-Kelly and Mc-
Laughlin and Densky and Chinich signed the other agreement; 
didn’t you tell me that yesterday in my office? A  No, I did 
not.

Q Were you in my office yesterday? A  Yes.
Q You were there with Mr. Cohn? A  Yes.
Q Your partner? A  Yes.

30 Q And Kelly and McLaughlin? A  Yes.
Q When did you receive a subpoena to testify in this case, 

if you received one? A  Yesterday afternoon.
Q Before you came to my office? A  Yes.
Q Did you tell me that you had received a subpoena from 

the other side? A . You didn’t ask me.
Q Did you tell me you had been subpoenaed? A  No.
Q Why didn’t you tell me? A  You didn’t ask me.
Q Didn’t you understand that you were to be a witness for

us today in this case, if necessary? A  Positively I under-
4 0  + a  • /stand it.

Q You expected that I would call you as a witness some time 
during the trial of the case, didn’t you? A  Yes.

Q { B y  t h e  C o u r t . )  Were you subpoenaed by Mr. Myers? 
A  No, by Mr. Lesser.
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M r .  M y e r s .  I didn’t subpoena him, because he prom-
ised to come here.

Q Mr. Stern, haven’t you been to a lawyer with that con-
tract? A  No, sir.

Q Do you know whether or not your partner, Mr. Cohn, 
was there? A  Mr. Cohn had this in his possession until yes-
terday.

Q You have had other sales, haven’t you? A  Yes, cer-
tainly.

Q You have had other agreements for commission made to 
you? A  Yes.

Q And from your knowledge and experience don’t you know 
that you can collect a commission on this sale, whether or not 
this is a sale or not?

Objected to.
C o u r t .  It is entirely immaterial.

Q { B y  M r .  L e s s e r .) Would it make any difference who 
called you in the case, as to what you would say in this case?

Objected to. Objection sustained.

Q Mr. Stern, you remember my saying to you yesterday 
afternoon that it might be possible that Densky and Chinich did 
not understand what the word “ ordinance”  was, and you said 
there was nothing said about ordinance, it was a law that they 
spoke about? A  You told me that.

Q { B y  t h e  C o u r t . )  Did that conversation occur between 
you and Mr. Myers yesterday in his office? A  Mr. Myers told 
me what he said now’ and I just corrected him; well, Mr. Kelly 
and Mr. McLaughlin said it is right.

Q What? A  That Mr. Kelly and Mr. McLaughlin said it 
is just right the way I said, because they talked about it.

Q Didn’t you say to me yesterday when I explained to you 
the difference, or rather the similarity between the law and the 
ordinance, that they used the word “ law” , the word “ ordi-
nance”  wasn’t used? A  No, I said only “ trouble” .

D e f e n d a n t s  R e s t .

M r .  M y e r s .  I will call Mr. Cohn, the partner.

10

20

30

40
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ISAAC A. COHN, sworn in rebuttal for complainants.

D i r e c t  e x a m i n a t i o n  by Mr. Myers.

Q You are a partner of Mr. Stern? A  Yes.
Q Have you received a subpoena to testify from the defend-

ants in this case? A  I didn’t get no subpoena at all.
10 Q You were in my office yesterday with Mr. Stern? A  Yes.

Q Mr. Kelly and Mr. McLaughlin were there? A  Yes.
Q And we talked over this case A  Yes.
Q Tell us, first, were you present on the afternoon of the 

twenty-third of October, when the agreement was signed for 
the purchase of this property? A  Yes.

Q Was anything said before the agreement was signed, as 
to whether a four-story house could be built there? A  Not 
before.

_ M r .  L e s s e r .  This is not rebuttal.
M Vi « •

C o u r t .  Do you object to it?
M r .  L e s s e r .  Yes.
C o u r t .  I will overrule it.

Q Was anything said before or after the agreement was 
signed? A  It wasn’t said anything before, but as I overhear, 
I think it was said something after.

Q What was said and who said it? A  I cannot remember 
who said it, but not anything said before.

Q Somebody said something about a four-story house, didn’t 
they? A  Yes.

Q Who said it? A  I cannot remember who said it, Mr. 
Chinich or Mr. Densky.

Q Can you remember what was said? A  I will tell you the 
story from the beginning.

Q Go ahead. A  I took up Mr. Chinich and Mr. Densky to 
the place and took the car down to South Orange avenue depot, 
and they went out to see how long it will take from that place 
to the lot from the car, so we rode downf all three of us. I 
think Mr. Densky paid the carfare and he walked up, and I

40 think it took us either fifteen or twenty minutes, I cannot say 
exactly, because I didn’t keep track of it, and then I know 
that the lot belongs to South Orange Township, not to Newark, 
because I am acquainted there, and I can tell where Newark is, 
that is, Vailsburgh, and where South Orange is.
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Q Did you point out the fact to them that it was in South 
Orange! A  Yes.

Q While you were walking up there! A  No, while we was 
on the lot.

Q Was your partner with you at the time! A  No, because 
I was more intimate with the deal than my partner was, and 10 
I showed him all about it, and they seen it, I think they were 
there two times themselves, but I think I was there twice with 
them, and then they made an appointment, they made up their 
mind to buy, and they wanted to buy the corner, and we went 
up to Mr. Kelly’s office and made the appointment, and then 
we went up to Mr. Herr ’s ; Mr. Kelly and Mr. McLaughlin signed 
it, and Mr. Chinich and Mr. Densky; I cannot remember who 
signed it first.

E x a m i n a t i o n  by the Court.
20

Q Then was anything said, you were asked, either before 
or after they signed, about this four-story building! A  I can-
not tell you.

Q You said something was said before they signed! A  
After I heard they were going to find out if they could build, 
but I told them in November, the same as Mr. Kelly told me, 
that the restrictions is going off and they can build anything 
they want on the lot.

Q You told them in November; October the paper was 
signed! A  The restrictions had to come off in the month 
before. 30

Q When did you tell them that! A  I told them on the lot.
Q Before the papers were signed! A  No, that was up in 

the office; excuse me.
Q In your office! A  In Mr. Kelly’s office and Mr. Mc-

Laughlin’s.
Q That was before you went to Herr! A  Yes.
Q What did you say about the restriction coming off! A  

Mr. Kelly said that the restriction is coming off, and there is 
no restriction on the lot, they can build anything they want.

Q And they were coming off in about a month! A Yes, I 1 ■ ■ 
think in November ; Mr. Kelly can tell you that just exactly.

Q Come back to Judge Herr’s office; was anything said as 
to which it was; after the signing of the papers what was 
said! A  I cannot recollect, but they said that Mr. Chinich
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and Mr. Densky said he is going to find out if he can build 
four story; it doesn’t pay him to build three-story houses.

*Q What was said about the papers and check? A  That 
wasn’t said, anything at all; not that I know of.

Q Were you sitting there all the time or with them? A  I 
10 was in the office.

Q Were these people there? A  Yes.
Q Do you want to correct the statement that nothing was 

said about the check and contract? You started to say some-
thing when I interrupted you. A  I don’t think I heard it; I 
will not tell a story, because I don’t think I went in the other 
room anyway; I couldn’t tell, your Honor, but afterwards I 
overheard, when they had it signed.

Q What did you hear when they had it signed? A  Mr. 
Chinich and Densky wanted to find out if they could build a 

20 four-story apartment,^ because it doesn’t pay—
Q Anything said about what was going to happen if they 

found out they couldn’t build? A  Not that I know of.
Q Did you have an agreement, you and your partner, with 

Kelly and McLaughlin about your commission? A  Yes.
Q In writing? A  Yes, sir.
Q When did you get it from them? A  The same day when 

they signed the agreement.
Q Before or after they signed? A  I think it was after.
Q Where was it written and given to you? A  In the same 

30 office, Judge Herr’s office.
Q Did you ever get your commission paid you? A  Not yet.
Q Did you ever demand it? A  Of Mr. Kelly?
Q Yes, or Mr. McLaughlin? A  No, sir.
Q Why not? A  Well, I waited and I didn’t ask him for 

it.
Q Did you know that this trouble was coming on between 

them? A  I did know it that there is going to be trouble.

C r o s s  e x a m i n a t i o n  by Mr. Lesser.

40 Q You say the first time you went down to South Orange 
avenue with these people to the South Orange depot; when you 
passed the Newark line you said you pointed out the South 
Orange Township line to them? A  I told the gentlemen that 
that is South Orange; it is not in the South Orange Town-
ship, it is not Newark; they know it.
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Q Did you say it is South Orange Village? A  I called it a 
town.

Q You didn’t know it was a village either? A  I called it a 
town.

Q ( B y  t h e  C o u r t . )  Did you know that it was a village? A.
I did not. 20

Q But you said, “ this is South Orange” ? A  Yes.
Q And that is all you said about it? A  That is all I 

could say.

M r .  M \ y e r s .  I had expected that Mr. Les,ser would 
have Mr. Schwarze, the building inspector, here; he asked 
me for his name, and I wrote it to him. If you think 
that whatever Mr. Schwarze might have said to them at 
that time is of importance, I would like to have it on 
the record.

O f )
C o u r t .  I would like to hear it.

MICHAEL A. FITZSIMMONS, recalled in rebuttal for com-- 
plainants.

D i r e c t  e x a m i n a t i o n  by Mr. Myers.

Q You are the Village Clerk of the Village of South Orange?
A  Yes.

Q And have been so for seventeen years? A  Yes.
Q And you are at the present time? A  Yes.
Q Have you with you the book of ordinances of the Village 30 

of South Orange? A  Yes.
Q Have you made an examination of that book for the 

purpose of ascertaining whether or not there is any restriction 
in the Village of South Orange against the erection of a four- 
story apartment house? A  Yes.

M r .  L e s s e r .  I ask that the answer be stricken out.
C o u r t .  The objection will be overruled.

Q You have examined it? A  Yes.
Q Is there any such ordinance restricting it? 40

M r .  L e s s e r .  I object to that, and may I make a gen-
eral objection against each question along this line?

C o u r t .  No, object to each one, and state the reason 
for it.
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M r .  L e s s e r .  I object to this on the ground that it is 
immaterial and incompetent, and ask that the exception 
be allowed.

C o u r t .  Same ruling; it is not necessary to take an 
exception in this Court.

10 A  I find that there is a restriction as to the character of the 
construction of buildings. W e have a fire limit ordinance in 
the Village of South Orange, which provides that in certain sec-
tions buildings must be constructed of non-combustible or in-
flammable material within certain limits, and then the ordinance 
provides that any building housing more than two . families 
wherever erected in the Village of South Orange must be built 
in accordance with the ordinance which provides for the con-
struction of buildings within the fire limits; so the buildings 
outside of the fire limits may be constructed in accordance 

20 with that particular fire limit ordinance.
Q Can you turn to the ordinance? A  Yes, sir; page 482 

of the Book of General Ordinances of the Village of South 
Orange. “ An ordinance to provide that all houses to be erected 
in the Village of South Orange to be used for housing more 
than two families shall be constructed in accordance with the 
provisions of the ordinance entitled, ‘ An ordinance to establish 
fire limits in the Village of South Orange’, passed December 
21, 1914.”

Q Is that the only ordinance on that subject? A  That is 
30 the ordinance which I referred to that provides as to the size 

of the building.
Q And the height? A  Yes.
Q Will you turn to the fire limit ordinance? Was that ordi-

nance in effect on the twenty-third of October, 1917? A  Yes, 
this ordinance was passed February 21, 1914.

Q And was in effect at that time and is still in effect? A  
Yes.

Q Is that the only ordinance of the Village of South Orange 
which restricts or relates to the height of buildings? A  Yes. 

¿O Q And is there any ordinance that prohibits or restrains 
the erection of any building in the Village of South Orange that 
is four or more stories in height? A  No, there isn’t any ordi-
nance that limits the height; it simply requires that the char-
acter of construction—

Q That relates to character of construction? A  Yes.
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Mr. Lesser. I  object to that and ask that the answ er 
be stricken out, as incom petent, im m aterial and irre le-
vant.

Court. O bjection overruled.

Q T he other ordinance relates to the m aterial and char-
acter o f construction? A  Y es. 10

No C r o s s  E x a m i n a t i o n .

Court. Then subject to the tak in g  o f M r. S ch w a rze ’s 
testim ony in the m orning, you  are through, Mr. M yers?

M r. M yers. Y e s , I  w ill subm it it.

I t  is adm itted b y  counsel fo r  the respective p arties  that 
a tender w as m ade to Jud ge H e rr o f a  deed in conform -
ity  w ith  the term s o f the contract, Jud ge H e rr repre- 2 0 
senting the defendants, at the tim e stated in the b ill and 
called fo r  in the contract in question.

30

40



40

Carl T . Schw arze, direct.

IN  C H A N C E R Y  O F  N E W  J E R S E Y .

10

Betw een

W i l l i a m  A .  K e l l y , et a l ,

and

B a h n e t  C h i n i c h , et al.,

Com plainants,

D efendants.

B e f o r e  :
V i c e - C h a n c e l l o r  F o s t e r .

N ew ark, N ew  J ersey , M ay 22, 1918.

A p p e a r a n c e s  :
20 C harles M. M yers, E sq ., S o lic itor fo r  Com plainants.

L ou is B . L esser, E sq., and D avid  H. Y o n teff, E sq., So licitors 

fo r  D efendant.

M r. M yers. I  w ant to say  th at the agreem ent which 
has been h eretofore adm itted and m arked C - l  is again  
offered  b y  com plainants as the agreem ent on which the 

action is based.
M r. L esser. I  now take objection and ask th at the 

objection be entered to same as it  comes w ith in  the 
S tatu te  o f F rau d s.

The Court, O bjection overruled,' and the exhibit is 

retained.

C A R L  T. S C H W A R Z E , called as a w itness on b eh alf o f the 
com plainants, h avin g  been first duly sworn, testified as

D irect exam ination  b y  M r. M yers.

Q M r. Schw arze, w h at is  y o u r  business? A  I  am P ro- 
fesso r o f C iv il E n gin eerin g  at Cooper In stitu te, N ew  Y o rk , and 

also C onsulting E ngineer.
Q D urin g the y e a r  1917 -did you  hold an y public position? 

A  Y es.
Q W h a t w as that? A  B u ild in g  In spector o f the V illa g e  of 

South O range.

f  ollows :
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Q Y o n  w ere then and are now liv in g  in South O range? A  
I  w as then and am now.

Q Y o n  rem em ber the occasion some tim e in the month o f 
October, 1917, when yon w ere visited  b y  two gentlm en, and 
in q uiry w as m ade concerning the erection o f a build ing in your 
v illage? A  I  do.

Q Do you  see those two gentlem en in the court room ? A  
Y e s, sir. T here th ey are (pointing to the two defendants).

Q W ill you  ju st te ll the C ourt w hat happened when they 
came to see you? T e ll it  in yo u r own w ay. A  These gen tle-
men cam e in—

M r. Lesser. I  object to that, and ask to have the exact 
conversation. P erh ap s the questions and answ ers w ill 
b rin g  it out—

The Court. H e is askin g him to tell us w hat these 
gentlem en told him  when th ey came in.

Mr. L esser. M ay I  object again  g en era lly  on the 
ground that it  is  incom petent, irre levan t and im m aterial.

T he Court. O bjection overruled. A n sw er the question.

A  These two gentlem en came in and said  that th ey would like 
to put up a fou r-sto ry  or a  five-story tenem ent house on S tan ley  
Road. I  told them that this w as a little  new to me. In  fact, it 
w as the first thing o f the kind since I  w as B u ild in g  Inspector, 
the first thing o f this kind that ever came under m y jurisd iction , 
but that I  would find out from  com petent a u th o rity  dow nstairs 
in the V illa g e  H all as to w hether this b uild in g could be built. I  
thought that p rob ab ly th ey m ight have to build  the first floor of 
fireproof. 'W hen I  went dow nstairs and saw  the V illa g e  C lerk  
and the form er build ing inspector, and th ey told me—

The Court. Y o u  cannot te ll us w h at th ey told you.

Q A s  a  result o f w hat th ey told you, w hat did you  tell these 
people? A  A s  a result o f m y conversation  w ith  them, I  came 
up and told them th ey can build the building an y w a y  in which 
they wished, w ith the except’on th at they w ould have to conform  
w ith the ordinances o f the v illag e  req u irin g  a ll tenem ent houses 
to be built acording to the requirem ents o f buildings in the fire-
proof lim its, the outside w alls w ould have to be built o f brick, 
stone or other incom bustible m aterial— otherw ise there w as no 
lim it to the height.

10
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Carl T . Schw arze, cross.

Q D id you  tell them  th at i f  they undertook to build a four- 
sto ry  or m ore in height that prob ab ly the B o ard  o f T ru stees 
would have a m eeting and p rob ab ly stop them  in the m iddle or 
get an in jun ction ! A  I t  did not occur to me.

Q D id  you  sa y  that to either o f them  or n o t! A  No.

10 Q W a s there an ythin g said when you  came back w ith  re fe r-
ence to w hat you  had p reviou sly  said as to  the p ossib ility  that 
the first floor w ould not have to be fire-proof ! A  I  told them 

that the first floor w ould have to be fire-proof, that they w ould 
h ave to com ply w ith the requirem ents of the Tenem ent H ouse 

L aw .

The Court. T h at w as p erta in in g  to m aterial and con-
struction, and not as to the h eigh t!

The W itness. No, sir.
The Court. D id  you  tell them  in substance that they 

could or could not erect a fou r or m ore sto ry  b u ild in g!

A  I  told  them  they could build a fou r-sto ry  building or more.
Q Do you rem em ber w hat you  said to them  w ith reference 

to the height, how high th ey could b u ild ! A  I  said there 
w ould be re a lly  no lim it.

Cross exam ination  b y  M r. Lesser.

Q M r. Schw arze, did you  sa y  to the defendants Chinich and 
D ensky th at they can w alk  through the whole v illage, and they

30 w ou ld n ’t  find a building like th a t!  A  I  d id n ’t  tell them  that—

Qf Y o u  m erely  said it w as a novel th in g since you  w ere In -
sp ecto r! A  Since I  w as In sp ector; yes, sir.

Q  D id  you  say  anything about a fou r-sto ry  bu ild in g in the 

whole v illag e  ! A  No.
Q A s  a m atter o f fa ct is there such a b u ild in g!

\ M r. M yers. Objection.

T he Court. I  w ill allow  it.

40 Q Is  there, or w as there a t the tim e! A  N ot that I  know 

of.
Q Y o u  know the v illag e  p re tty  w e ll!  A  F a ir ly  well.

Q D id n ’t you  sa y  to them, you  take a w alk  through the v i l-

lage and see! A  I  did not.
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Q In  line w ith  the suggestion  that it w as a  novel p roposi-
tion to you, d id n ’t you  sa y  such a thing? A  I  said, it did not 
odcur since I  w as building inspector.

Q W h at did you  say  as to the B o a rd  o f T ru stees? A  A  I  
d id n ’t sa y  anything, I  couldn ’t—

T he Court. W h at is yo u r best recollection? D id you 
or did you not, to the best o f your recollection?

T he W itness. I  did not sa y  an yth in g about the B oard  
o f T rustees.

Q D id n ’t you  say, “ Y o u  are tak in g  a chance o f in vestin g 
so much m oney on a  proposition  like th is ? ”  A  I  did not.

Q D id th ey tell you  they w ere goin g to invest a certain  
am ount o f m oney? A  T h ey  did.

Q H ow  m uch? A  I  fo rg e t the amount.
Q A b ou t $95,000 in the building? A  P robably, som ething 

like that.
Q A n d  $10,0000 or $9,000 in the land? A  I  do not rem em -

ber exactly.
Q D id n ’t you  say, “ B oys, you  are tak in g  a chance on so 

much m on ey” ? A  T h ey  asked me w hether it w ould pay, and 
I  said  I  did not know.

Q P erm it me to ask you  this question: D id n ’t  you  say,
* ‘ Chinich and D ensky, even i f  you  started  to build such a build-
ing, the B o ard  o f T ru stees can hold a m eeting and stop you 
in the m iddle o f the w o rk ? ”  A  No.

Q A n d  again, “ Y o u  are takin g a chance in in vestin g  so 
much m on ey” ? A  No.

T h e Court. H a ve  yo u  an y in terest in this con troversy?

T he W itness. I  have not.

T he C.ourt. A re  you  the build ing inspector now ?

T h e W itness. I  resign ed  the 1st o f F eb ru a ry , 1918.

Q H ow  long have you  known M essrs. K e lly  and M cLaughin? 
E ith e r  or both? A  I  m et K e lly  la st n igh t and M cL aughlin  
this m orning.

Q A n d  you  have never known them  before? A  N ever 
known them  before.

Q H ow  long had you  been a build ing inspector o f the V illa g e  
o f South O range when this case cam e up? *A I  becam e a build-
ing inspector the first of June, 1914.
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T he Court. A n d  th ey came to you  some tim e in October 
or N ovem ber, 1917!

T he W itness. Y e s , sir.

Q A n d  at th at tim e you  d id n ’t know  o f anybody h avin g the 
righ t to build— you couldn ’t sa y  definitely— a fou r-sto ry  apart- 

10 m ent? A  The m atter h a d n ’t come up in m y ju risd iction , so 
I  did not know.

Q I f  the first sto ry  w ould have to be built o f concerte, it 
w ould be m ore expensive construction than the brick  apartm ent 
building, as it  is o rd in arily  know n! A  I  d o n ’t quite under: 
stand the question.

Q W ould the cost o f constructing the ground floor o f fire-
p ro o f be g reater than the cost o f constructing it w ith  the m a-
terials o f the other three floors! A  Y e s, sir.

Q H ow  much g re a te r! A  W ell, it depended la rg e ly  upon 
20 the m aterials, but I  should say  p rob ab ly about fifty  to seventy- 

five per cent, m ore; th a t ’s ju st the ground floor.
Q W o u ld n ’t it be n ecessary to use steel beam s or iron 

g ird ers in the fireproofin g! A  No. T h ey  could build it of 
rein forced  concrete.

Q B u t the cost o f the bottom  floor throughout w ould be from  
fifty  to seventy-five per cent, m ore than i f  they did not build  it 
fire p ro o f! A  I  should say  so; yes, sir.

Q D id n ’t  M essrs. Chinich and D ensky say  anything to you 
about building a firep roof b u ild in g! A  T h ey  said  they w ished 

30 to build— the building to be o f fram e floors and partition s, but 
I  told them  th ey would have to build outside floors of brick, 
stone or other incom bustible m aterial.

Q T h e y  told  you  th ey w ere goin g to put up a brick a p art-
m ent in the first p la ce ! A  Y e s, sir.

Q No fra m e ! A  N ot th at I  rem ember.
Q Do you  rem em ber, M r. Schw arze, opening a book w ith 

some red covers, a red covered book w ith referen ce to the ques-
tions th at these men put to y o u ! A  I  do not rem em ber open-
in g  it ;  I  had such a book w hich is the fire u n d erw rite rs ’ book.

40 Q A n d  do you  rem em ber upon read in g som ething from  that 
book, you  then said  to these gentlem en, “ Y o u  cannot build 
such a b u ild in g !”  A  No, sir.

The Court. 'Y o u  sa y  you  do not rem em ber, or did not 
s a y  i t !
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The W itness. I  do not rem em ber it, nor did I  sa y  it.

Q A re  you  p ositive  tha.t you  did not sa y  it, M r. S ch w arze; 
throughout the w hole conversation  you  did not tell these people, 
“ Y o u  cannot do i t ” ? A  I  did not sa y  that.

The Court. O r did you  sa y  an ythin g in substance to 
that effect? T h ey  could not build a  fo u r-sto ry  building? ^

•The. Witness. No.

Mr. Myers. T h a t ’s all.

Re-direct examination b y M r. M yers.

Q M r. Schw arze, I  show -you a book (doing so) that is en-
dorsed, m arked on the outside, “ B u ild in g  Code o f the V illa g e  
o f South O range, N ew  J e r s e y ” ? Is  that the building code that 
w as in operation last N ovem ber, the printed book?

Mr. Lesser. I  object to it, i f  the C ourt please, on the 20 
ground that the sam e is irrelevan t, incom petent and im -
m aterial, and not brought to the attention o f the de-
fendants.

The Court. Y o u r la st objection is  o f no moment. O ffer 
the origin al, and 1 w ill adm it it. H ere is a paper, a  little  
pam phlet, I  don ’t know  b y  w h at authority. P ro v e  the 
au th ority  and I  w ill have some basis upon which to adm it 
it.

Q M r. Schw arze, I  ask  you  w hether or not the so-called 
b uild in g code w as based on the ordinances o f the V illa g e  o f ° 
South O range?

Mr. Lesser. O bjected to.

The Court. T h a t ’s not the p rop er proof. A re  you 
through w ith  this gentlem an?

Mr. Myers. Y es. The com plainants rest.

Mr. Lesser. I  w ould like to request the p riv ilege  o f 
filing a m em orandum  b y  w a y  o f argum ent and citation.

The Court. S erve  yo u r m em orandum  on M r. M yers 
w ithin  th r e e .. days, and let me have yo u r rep ly  w ith in   ̂
three d ays afterw ard s.

Mr. Lesser. On the fa c ts  and the law ?

The Court. G ive m e the fa cts  and the law  both.
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E xhibit C. 1 .

E X H I B I T  C. 1.

T h i s  A g r e e me n t , M ade the T w en ty-th ird  d ay o f October in 
the y e a r  o f onr L o rd  One Thousand Nine H undred and Seven -
teen.

B e t w e e n  W i l l i a m A . K e l l y  and M i c h a e l  F . Mc L o u g h l i n , 
o f the C ity  o f N ew ark in the C ounty o f E sse x  and S ta te  o f N ew 
J e rse y  p a rty  o f the F ir s t  P a r t;

A n d  Ba r n e t  C h i n i c h  and J o s e ph  De n s k y , o f the C ity  of 
N ew ark in the C ounty o f E sse x  and S tate  o f N ew J ersey , p a rty  
o f the Second P a r t ;

W i t n e s s e t h , T h a t the said  p a rty  of the first p art, fo r  and in 
consideration o f the sum o f N i n e  T h o u s a n d  Do l l a r s , to be paid 
and satisfied as h erein after m entioned, and also in consideration 
o f  the covenant and agreem ents h erein after m entioned, m ade 
and entered into b y  the said p a rty  o f the second ^part, doth 
agree to and w ith the said p a rty  o f the second p art, that they 
the said  p a rty  o f the first p art, w ill w ell and sufficiently con vey 
to the said  p a rty  o f the second p art, their heirs and assigns, b y  
D eed o f W a rra n ty  free  from  all encum brances on or before the 
F ifteen th  d a y  o f J a n u a ry  next ensuing the date hereof, a ll that 
lot , tract , or parcel , o f land and prem ises, h erein after 
p a rticu la rly  described, situate, ly in g  and being in th e V illa g e  of 
South O range in the County o f E sse x  and the S tate  o f N ew 
J  ersey.

3q B e g i n n i n g  on the w esterly  line o f H olland A ven u e at a point 
distant One H undred feet and F ifty -tw o  hundredths of a  foot 
n o rth erly  from  the n orth erly  line o f South O range A v e n u e ; 
thence running along the w esterly  line o f H olland A ven u e north 
Tw enty-one degrees, fifteen m inutes east One H undred and fifty- 
tw o one hundredths o f a fo o t; thence north sixty-eigh t degrees 
forty-five m inutes w est two hundred and eighteen feet and th irty- 
six  one hundredths o f a fo o t; thence south eighteen degrees nine 
m inutes w est tw enty-nine feet and tw elve one hundredths o f a 
fo o t; thence south thirteen degrees nine m inutes w est seventy- 
one feet and tw enty-three one hundredths of a fo o t; thence south 
three degrees forty-seven  m inutes w est tw enty-four feet and 
sixty-five one hundredths o f a fo o t; thence south seventy-five 
degrees, th irteen m inutes east two hundred feet and fifty-five 
one hundredths o f a foot to the place o f B e g i n n i n g .
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E xhibit C. 1 .

A n d  the said Ba r n e t  Ch in ic h  and J os e ph  De n s k y , for them-
selves, their heirs, executors and administrators, doth covenant, 
promise and agree to and with the said party of the first part, 
their heirs, executors, administrators and assigns, that they the 
said party of the second part, will pay and satisfy, or cause 
to be paid and satisfied, unto the said party of the first part, 
the said sum of Nin e  T hou san d  Dol la rs , as and for the pur- ^  
chase money of the foregoing described land and premises, in 
the following manner, that is to say: Three Hundred Dollars
upon the signing of this Agreement, the receipt whereof is 
hereby acknowledged, Five Hundred Dollars on December sec-
ond, Nineteen Hundred and Seventeen, and the balance on or 
before January fifteenth, Nineteen Hundred and Eighteen.

And the said party of the second part, for themselves, their 
heirs, executors, administrators and assigns, do hereby covenant 
and agree with the said parties of the first part, their heirs, 
executors, administrators and assigns, as follows:— That the ^  
main westerly front foundation wall of any building or buildings, 
or any part thereof, or any appurtances thereto, to be erected 
on the premises above described, shall be in a straight line with 
the main westerly front foundation wall of the building now on 
the premises of Helen D. Kelly, adjoining the above premises 
on the north. And the said party of the second part, for them-
selves, their heirs, executors, administrators or assigns, do 
hereby further covenant and agree with the said party of the 
first part, their heirs, executors, administrators and assigns, 
that no building or buildings or any part thereof, or any appur- 30 
tances thereto, to be erected on said premises, shall be nearer 
than eight feet from the northerly line of said premises above 
described and adjoining the premises of said Kelly on the north 
of said above described premises. Said covenants and restric-
tions shall be considered real covenants and shall attach to and 
run with the land and shall bind the said party of the second 
part, their heirs, executors, administrators and assigns.

Taxes for 1917, to be apportioned up to the day of settlement.
A nd  It  Is F u r th e r  A g r eed , by the parties to these presents 

that the said party of the second part, their heirs and assigns’, 40 
may enter into and upon the said land and premises on the 
fifteenth day of January next ensuing the date hereof, and from 
thence take the rents, issues and profits to their and their use.
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A n d  i t  is  F u r t h e r  A gre ed , by the parties hereto, that the said 
Deed Warranty shall be delivered and received at the office of 
Chas. F. Herr, No. 772 Broad Street, Newark, N. J. between 
the hours of ten in the fore-noon and three o ’clock in the after-
noon on the said Fifteenth day of January next ensuing the 
date hereof.

10
I n  W it n e s s  W h e re of , the said parties have hereunto inter-

changeably set their hands and seals the day and year first 
above mentioned.

W ILLIAM  A. K ELLY, (l . s .)
L m i c h a e l  f . McLa u g h l i n . (l . s .)

Signed, Sealed and Delivered 
in the presence of

20 Ch a s . F. Her r .

St Ate  o f  Ne w  J e rse y ,
Co u n t y  o f  E ssex , J

Be  It  R e m e m b e r e d , That on this day of
October in the year of our Lord, One Thousand ‘Nine Hundred 
and Seventeen before me, the subscr 
personally appear W i l l i a m  A. K e l l y  and
who, I am satisfied, are the Grantors in the within Agreement 

30 named; and I, having first made known to them the contents 
thereof, they did acknowledge that they signed, sealed and de-
livered the same as their voluntary act and deed, for the uses and 
purposes therein expressed:

. CHAS. F. HERR,
M. C. C . o f N. J .

40



49

Opinion o f V ice-Chancellor.

AGREEM ENT
---FOR THE---

SALE OF PROPERTY  

Between,
W i l l ia m A. K e l l y  and Mic h a e l  F. Mc L o u g h l in ,

— and—  * ®
Ba r n e t  Ch in ic h  and J o se ph  De n s k y ,

Dated, October 23rd 1917.v '  M a r a  - " ■

Opinion.
Filed

Mr. Charles M. Myers, for complainants.
Messrs. Blatt & Lesser, and Mr. David H. Yonteff, for de-

fendants.

F o st er , V. C.

The bill in this cause is filed to compel the specific per-
formance of a contract for the purchase of real estate in the 
Village of South Orange. It is entirely a fact case, and the 
question to be determined is whether the parties ever entered 
into the contract in question.

It appears that sometime prior to October 23rd, 1917, com- 30 
plainants, through Stern & Cohn, real estate agents, had offered 
to sell the premises in question to defendants and that defend-
ants visited the property with Mr. Cohn and learned from him 
that the lands were located in South Orange.

On October 23rd, 1917, the parties and the agents met at the 
office of Charles F. Herr, counsel for defendants, and had 
drafts of the contract of sale prepared. When the description 
of the property was read, one of the defendants raised the 
question whether there were any building restrictions in force 
in the Village of South Orange that would prevent defendants 40 
from building a four-story apartment house on the lands. They 
were to pay $9,000 for the land and had told complainants they 
intended to build thereon an apartment house that would cost 
about $90,000. When the question about the building restric-
tions was raised one or both complainants assured defendants
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that there were no restrictions in the village that would inter-
fere with the height of their building and it is at this point 
that the controversy between the parties arises.

According to complainants’ version, defendants were satis-
fied with the assurances that complainants gave them that there 
were no restrictions in the village to interfere with the height 
of their contemplated building; and the suggestion was made 
that the parties sign the copies of the contract and the check 
for $300 to cover the first payment called for by the contract, 
and that the copies of the contract and the check should be 
left with Mr. Herr for a day or two in order that defendants 
could call on the proper authority in South Orange and learn 
that there were no laws or ordinances limiting the height of 
buildings that could be erected in the village; that this was 
accordingly done, and a few days later when Mr. McLaughlin 
the other complainant, called at Mr. H err’s office and asked for 

 ̂ complainants’ copy of the contract and the check, he was in-
formed by Mr. H err’s clerk that the matter was all ended, and 
was refused the check but was given one copy of the contract 
from which the signatures of the defendants had been torn. 
The other copy of the contract which all the parties had signed 
was never returned to complainants, and so far as the record 
discloses, it is still in the possession of defendants with the 
signatures of all the parties thereon intact. Complainants in 
due time demanded the performance of the contract which de-
fendants refused and then this action was brought.

30 Defendants’ version of what happened when the copies of 
the contract and the check were signed differs very materially 
from that of complainants.

They state that when they raised the question of the build-
ing restriction they were unwilling to sign the contract until 
all doubts on the subject were removed but that they were 
induced to sign the papers when Judge Herr remarked, “ W hat’s 
the use of losing time, * * * you can sign and leave your
check for the first payment with me and I will hold the papers 
till you tell me to turn them over.”  That Densky, one of the 

40 defendants, still hesitated and finally he said to Juuge Herr, 
“ All right, you are my lawyer, and if you keep it till we find 
out, we will do as you say,”  and that Judge Herr then said to 
defendants, “ You are to be the sole judges as to whether the 
papers will be delivered” ; and defendants claim it was upon 
this assurance that they signed the papers and check.



51

O pinion o f Vice-CJm ncellor.

While Judge Herr corroborates defendants regarding the 
above particulars, his memory about many other details of the 
transactions is very poor, and he pleads that he is a very busy 
man, as the reason for his failure to recall other details of the 
transaction. Complainants deny that any such statements were 
made by defendants or Judge Herr in their hearing. .

Defendants further claim that the papers were not to be 
delivered until they were satisfied that there would be no trou-
ble in erecting the building. This complainants also deny.

A  day or two later defendants called on Mr. Schwarze, the 
inspector of buildings for the Village of South Orange, and 
informed him of their proposed building plans and asked if  
there were any restriction that would interfere with the height 
of their building; they say Mr. Schwarze told them, “ You can’t 
build such a building in South Orange ”  ; that there was not 
a four-story building in the village; that even if he were to 20 
grant them a permit, the trustees of the village could hold a 
meeting and stop the construction of the building, and he told 
them when he learned of the estimated cost that they were 
taking a big chance.

Defendants on leaving Schwarze walked through the village 
as he had suggested and did not see a four-story building.
They then returned to Newark and went to Judge H err’s office 
and told him they were satisfied they would have trouble in 
South Orange, and asked for the return of the check, which 
was given them, and their signatures were torn from the copies 30 
of the contract. They did not communicate with complainants 
or tell them the result of their investigations.

Mr. Schwarze was called as a witness by complainants and 
he positively contradicts the defendants in every essential par-
ticular. He testifies that defendants called on him and in-
formed him of their building project and inquired about re-
strictions limiting its height; that he took the trouble to look 
up the matter and made inquiries of other officials and assured 
them that there was nothing to prevent them from erecting 
their contemplated building; that there were no restrictions 40 
affecting the height and that they could build it as high as 
they pleased, provided they conformed with the requirements 
of the building ordinance relating to the character of the ma-
terials used in the building. He denies telling defendants the
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trustees might or could interfere with or stop their building 
operations.

Mr. Schwarze was an exceptionally competent, disinterested 
witness; he did not know any of the parties; had met defend-
ants only when they called on him in October, 1917, and had 
never met either of complainants until the day before the hear-
ing. He impressed me as telling the truth and as being wholly 
uninformed and indifferent about what *any other witness had 
stated at the hearing.

There is another significant circumstance in connection with 
what occurred in Judge H err’s office when the papers were 
signed. Stern &  Cohn, the real estate agents, were present, 
and their version of the matter agrees with complainants \ 
Stem understood, however, that the papers were not to be de-
livered until defendants learned that there was no restriction 

20 against the height of their contemplated building; while Cohn 
understood the papers and check were to be delivered as soon 
as defendants learned there was no regulation of the village 
that would prevent the erection of a four-story building.

Cohn was the active man in affecting the sale of the prop-
erty and he states that after the check and contracts were 
signed, complainants took him into one of Judge H err’s rooms 
and gave him a written agreement to pay the agents a com-
mission of two and one-half per cent, for effecting the sale. 
Stern thinks this agreement was given them just before the 

qq  contract was signed, while Cohn is positive it was given after-
wards.

I f  Cohn’s version is correct, it may have been that while he 
and complainants were in one room and Judge Herr and de-
fendants in another room, some of the remarks it is claimed 
Judge Herr and defendants made to each other about the pa-
pers were actually exchanged, but there is nothing in the proofs 
to show that such remarks were ever brought to complainants’ 
attention.

In view of all the circumstances, the improbability of com- 
plainants, without-consideration, tying up property worth $9,000 
for months under what, according to defendants’ statements, 
amounted to a mere option to purchase or not as defendants 
saw fit, and in view of the fact that complainants must have 
considered the contract closed when they gave the agents a 
written agreement to pay them a commission for having effected
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the sale, and particularly in view of defendants’ deliberate false 
testimony about the result of their interview with the inspector 
of buildings, coupled with the fact that defendants have made 
no effort to show that there is any law or ordinance that would 
prevent or interfere with the building they claim they intended 
to erect, I have reached the conclusion that complainants’ ver-
sion of the matter is the correct and truthful one, and that  ̂
defendants have merely used the question of a building restric-
tion as a subterfuge, to escape the performance of the contract, 
possibly because they could not obtain the building loan they 
desired, or possibly because they realized, as Mr. Schwarze 
told them, they were taking a big chance in erecting such an 
expensive apartment house in South Orange. .Whatever their 
reason, I am satisfied defendants have not told the truth and 
have not acted in good faith towards complainants; they per-
mitted complainants to become liable for the payment of the 
agents’ commission; they held complainants’ property for sev- 20 
oral days under contract, after they had decided not to buy 
it, and never informed complainants that they had decided 
not to purchase the property.

I f  they held it under any such condition as they claim, they 
do not explain why they did not have this condition written 
in the contract, together with the other conditions written 
therein.

The proofs convince me that defendants have deliberately 
testified falsely about the transaction, and that complainants 
have told nothing but the truth, and a decree will be advised 30 
in accordance with the prayer of the bill.

40
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Final Decree.
Filed

IN CH AN CERY OF N E W  JER SEY.

B etw een

W i l l ia m A. K e l l y , et al.,

and

B a r n e t  C h i n i c h , et al.,

C om plainants,

D efend a n ts.

On B ill, S c .  

F in a l D ecree.

This cause coming on to he heard before the Chancellor upon 
the bill, answer, replications and proofs, in the presence of 
Charles M. Myers, solicitor for and of counsel with complain-
ants, and Blatt & Lesser and David H. Yonteff, solicitors for 
and of counsel with defendants, and the pleadings and proofs 
having been read and the arguments of counsel heard and con-
sidered, and it satisfactorily appearing to the Court that by 
virtue of an agreement in writing dated October 23, 1917, duly 
made and executed between the complainants, Barnet Chinich 
and Joseph Densky, that the said Barnet Chinich and Joseph 
Densky agreed to purchase of the said complainants a certain 
tract of land in said bill mentioned and described as follows, 
to-wit:

All that lot, tract or parcel of land and premises hereinafter 
particularly described, situate, lying and being in the Village of 
South Orange, in the County of Essex and State of New Jersey.

B e g i n n i n g  on the westerly line of Holland avenue at a 
point distant one hundred feet and fifty-two-hundredths of a 
foot northerly from the northerly line of South Orange avenue; 
thence running along the westerly line of Holland avenue north 
twenty-one degrees, fifteen minutes east one hundred and fifty- 
two one-hundredths of a foot; thence north sixty-eight degrees 
forty-five minutes west two hundred and eighteen feet and 
thirty-six one-hundredths of a foot; thence south eighteen de-
grees nine minutes west twenty-nine feet and twelve one- 
hundredths of a foot; thence south thirteen degrees nine min-
utes west seventy-one feet and twenty-three one-hundredths of a
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foot; thence south three degrees forty-seven minutes west 
twenty-four feet and sixty-five one hundredths of a
fo o t; thence south seventy-five degrees, thirteen minutes east 
two hundred feet and fifty-five one-hundredths of a foot to the 
place of B e g i n n i n g .
and to pay complainants therefor the sum of nine thousand 
dollars in the following manner: $300 upon the signing of said 
agreement, $500 on December 2, 1917, and the balance on Janu-
ary 15, 1918, when the said complainants were to execute and 
deliver to the defendants, their heirs and assigns, a good and 
sufficient deed for the premises and also possession of the said 
premises; and it appearing that the said complainants have 
always been and still are ready and willing, in all things, to 
comply with the stipulations of the said articles of agreement 
on their part and have prayed the order or decree of this 
Court directing the defendants to accept said conveyance of the 
land and premises in said contract of sale, and to comply with 
and fulfill the said 'contract of sale by the payment of the 
amounts by said defendants in said contract agreed to be paid; 
and the Court being of the opinion that the complainants are 
entitled to the specific performance of said agreement as in and 
by said bill the same is prayed.

It is on this eighth day of July, 1918, on motion of Charles
M. Myers, solicitor for the complainants, o r d e r e d , a d j u d g e d  and 
d e c r e e d , that the said articles of agreement be in all things 
specifically performed by the said defendants and that the 
said defendants do within twenty days from the date of this 
decree pay to the said complainants the sum of nine thousand 
dollars upon the making, execution’, acknowledgment and de-
livery in due form of law by the complainants of a good and 
sufficient deed for the said premises so sold.

And it is further o r d e r e d , a d j u d g e d  a n d  d e c r e e d , that the de-
fendants do pay to the complainants the costs of this suit to 
be taxed and a counsel fee of fifty dollars.

E. R. W A L K E R ,
C .

Respectfully advised.

J o h n  E. F ost er ,
F. C .

10

20

30

,40
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Notice of Appeal.
Filed

The defendants hereby appeal from the whole and every part 
10 of the final decree made in this Court in the above stated 

cause on the 9th day of July, nineteen hundred and eighteen, 
to the Court of Errors and Appeals in the last resort in all 
causes.

B L A T T  & LESSER , 
S o lic ito rs  o f D efend an ts.

W M . E. HAM PSON,
O f C ounsel.

Dated July 18/18.
20

I  conceive there is good cause for appeal in the above stated 
cause.

B L A T T  & LESSER , 
S o lic ito rs  o f D efend a n ts.

30

40
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Petition of Appeal.
Filed

New Jersey Court of Errors and Appeals
B etw een  * \

W i l l ia m A. K e l l y , et at., j  O n A p p e a l fro m
Com plaincm ts-R espondents, \ Chancery.

and  /  P e titio n  o f

B a r n e t  C h i n i c h , et al., \  A p p ea l.

D efen d a n ts-A p p ella n ts. J

T o  the H onorable C o u rt o f E rr o rs  and A p p e a ls  in  the last re-
sort in  all causes:

The petition of Barnet Chinich and Joseph Densky, defend-
ants in the above stated cause, respectfully shews:

That your petitioners find themselves aggrieved by a final 
decree made in the Court of Chancery by his Honor Edwin 
Robert Walker, Chancellor of the State of New Jersey, bearing 
date the 8th day of July, 1918, in a cause pending in the 
Court of Chancery wherein these appellants are defendants and 
William A. Kelly and Michael McLaughlin are complainants in 
this respect, to-wit, that the said decree orders and decrees 
that on October 23rd, 1917, a contract for the purchase of a 
certain piece of property owned by the complainants, in the 
Village of South Orange, County of Essex and State of New 
Jersey, more particularly described in the complainants * bill of 
complaint and in the aforesaid final decree was made and ac-
tually consummated by the parties to this suit; that the said 
decree orders and decrees that the defendants specifically per-
form such agreement aforesaid; and your petitioners appeal 
from the whole decree on the ground that the same is erroneous 
for that, the Court of Chancery should have decreed that no 
contract was actually made and consummated between the 
parties hereto.

Your petitioners therefore pray that the said decree may be 
reversed and set aside as to that part which decrees that there

10

20

30

40
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was a valid legal contract entered into«between the parties 
hereto on October 23rd, 1917, or any other date for the pur-
chase of the aforesaid property in the Village of South Orange, 
County of Essex and State of New Jersey, and also that part 
which decrees that the defendants specifically perform such 

^ . aforesaid contract.
And that the petitioners may have such further relief in the 

premises as shall be equitable and just.

B LA TT & LESSER , 
S o lic ito rs  o f D efend a n ts.

N A TH A N  ERLICH,
O f C ounsel.

20 Answer to Petition of Appeal.

The answer of the above named William A. Kelly and Michael 
F. McLaughlin, respondents, to the petition of appeal of the 
above named Barnet Chinich and Joseph Densky, appellants.

These respondents, not acknowledging all or any of the mat-
ters which in the said petition of appeal are contained to be 
true, for answer thereto, nevertheless, say and admit, that a 
decree was on the 8th day of July, last past, made and entered 
in the Court of Chancery, in the cause for that purpose men- 
tioned in the said petition as is therein stated; but as to the 
substance and form thereof, these respondents pray to refer 
thereto when the same shall be produced. And these respond-
ents are advised and believe that the said decree is agreeable to 
equity, and they pray that the same may be affirmed, with costs 
to be adjudged to these respondents.

CH AR LES M. M YERS, 
S o lic ito r  fo r  and o f C ou n sel w ith  R esp on d en ts.

40







Arthur W. Cross, Law Printer, 243 Market Street, Newark, N. J.

New Jersey Court of Errors and Appeals

On B ill ,  S c .

On A p p ea l  
from  Chancery.

BRIEF FOR COMPLAINANTS-RESPONDENTS.

This appeal is from a decree advised by Vice-Chancellor Fos-
ter for the specific performance of a contract for the purchase 
of lands made by the appellants.

Facts.
A s the learned Vice-Chancellor stated at the beginning of his 

opinion, this is “ entirely a fact case, and the question to be 
determined is whether the parties ever entered into the con-
tract^ (Case, page 49).

W e contend that once the exact situation is ascertained the 
law will not be difficult to apply.

As a result of negotiations between the vendors and vendees, 
in which the price and all the terms of sale had been agreed 
upon, they met by appointment in the office of Mr. Charles F. 
Herr, a counsellor at law of this State, representing the ven-
dees, who drew the contract embodying the agreement and under-
standing of the parties to this suit.

Some slight changes were to be made in the contract during 
lunch hour, and they went out, arranging to come back at two 
o ’clock and sign the contracts as corrected and pay the deposit. 
When they returned and while the description of the property 
was being read to them one of the vendees stated that “ he had 
heard when he had been out to dinner, that there was a law in 
South Orange preventing you from putting up a four-story 
building, and if that was so, they didn’t want to buy this prop-
erty.”  (Case, page 5, lines 42-45).

Both complainants assured the defendants to the contrary, but 
they still appeared to have some doubt on this point, and, to

B etw een

W i l l ia m A. K e l l y , et al.,
C om plainants-R espondents,

and

B a r n e t  Ch i n i c h , et al.,
D efen d a n ts-A p p ella n ts.
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use the w ords o lo n e  o f the com plainants, “ M r. H e rr stated  that 
it  w ould be w ell fo r  the contract to be signed b y  all parties, and 
then i f  there w as a law  forbidd in g the building or p rohibitin g 
the build ing o f an y such fou r-sto ry  apartm ent, that th e thing 
w ou ld n ’t go th ro u gh .”  (C ase, page 10, lines 37-41).

M r. H e rr h im self says (C ase, page 15, line 21) : “ Y o u  sign 
th is contract and avoid  the n ecessity o f com ing back here again, 
and ascertain  w hether you  can build the house that you  d e sire .”  
The defendant, Chinich, testified to about thè sam e th in g (C ase, 
page 20, lines 13-15 and lines 30-40). D efendant, D ensky testi-
fied (C ase, page 27, line 2) : “ M r. Chinich said  m aybe there is 
some d ifferen t ru le ; m aybe we have some trouble i f  w e build  a- 
fo u r-sto ry  ap artm en t.”  (line 30) : “ W e qannot sign the agree-
ment to d a y; w e cannot sign  it  because w e d o n ’t know  the rules 
of South O range ; w e w ant to  build  in South O range * * *
there m ay be some d ifferen t ru le s .”

I t  w as not a question w hether they w ould have had trouble in 
erecting the building, but w hether there w as a law , an ordinance 
or a rule o f the V illa g e  o f South O range, w hich w ould preven t 
the erection of a fou r-sto ry  building.

T h is is shown b y  the testim ony o f Chinich, on p age 20, line 14, 
w here he said  to his p artn er, “ M r. D ensky, w e w ill not sign  the 
agreem ent, because I  am a fra id  there is a d ifferen t law  th e re .”  
and that he said  to Jud ge H err, “ W e w ill not sign  the a g ree-
m ent before we find out i f  w e can build  a fo u r-sto ry  apartm ent 
w ithout an y tro u b le ,”  eviden tly m eaning w ithout an y trouble 
w ith the law.

H e also stated (C ase, p age 20, line 23) that th ey  asked an 
architect ‘ ‘ i f  he know s the rules about the V illa g e  o f South 
O ra n g e,”  and, on page 21, line 11, in an in terview  w ith  the 
building inspector, the defendant Chinich said, “ I t  is (is it)  the 
law  here you  cannot build fo u r-s to ry ” ? and on cross exam ination 
(page 22, line 12) he testified th at he w ent to  South O range fo r  
the purpose o f finding out i f  there w a s an y law  again st a four- 
sto ry  building.

T h is testim ony taken from  the m ouths o f the defendants and 
th eir own attorn ey con clu sively  establishes one fa c t, and th at is, 
th at the only question which arose betw een the p arties  w as as 
to w hether or not a fou r-sto ry  building could law fully  be erected 
in South O range.

T he defendants doubting the tru th  o f the com plain an ts’ rep -
resentation  that there w as no law  to preven t it, and d esirin g  to
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have some tim e w ithin which to ascertain  the tru th  b y  m eans o f 
their own inquiry, adopted the suggestion  o f th eir own law yer 
to sign the agreem ent, to d raw  a check in paym ent o f the de-
posit and to leave all the p apers executed as th ey  w ere b y  both 
com plainants and defendants in the hands o f their law yer.

T here w as not then any d e liv e ry  to Mr. H err in escrow , n o r 
w as he an agent fo r  either or both parties. H is du ty w as sim ply 
to hold the agreem ents and check, pending an in vestigation  b y 
the defendants o f the law , ordinances and rules o f South  O range, 
and as soon as his clients had ascertained  i f  the representation  
o f the com plainants th at there w as no such law , w as true, he 
w as to hand over one o f the executed agreem ents and the 
signed check to the sellers. H e says (C ase, p age 15, line 24) :  
“ T h at w as agreed  upon, and the contracts w ere signed and le ft 
w ith  me. Chinich and D enskv w ere to  find out w hether such a 
building could be p ut up, and i f  th ey  came back and le t me know 
that such a building could not be put up, the contract w as not 
to be delivered or no contract at all m a d e ; the agreem ent w as to 
be a t an en d .”

W h at M r. H err evid en tly  intended to convey w as that i f  they 
let him  know that the-building could not be erected because o f a 
law  p reven tin g it  (this is the evidence o f a ll the w itnesses, in -
cluding the vendees), the con tract w as not to be enforceable.

I t  w ill be noted that M r. H e rr  puts the condition upon which 
the instrum ent w as to be enforced as one m ade to depend en-
tire ly  upon w hether or not his clients in form ed him  o f a fact, 
w hereas the testim ony o f the vendees w as that th ey  w ere to find 
out i f  a law or rule prevented the building.

F rom  the subsequent testim ony there w as no doubt but th at 
Chinich and D ensky came back and m isinform ed th eir attorney, 
and upon such m isinform ation he tore p a rt o f the signatures 
and seals from  the contract, and la te r  delivered  one o f the con-
tracts  so m utilated to the com plainants.

In  our opinion, the situation  shows th at the only contingency 
upon which the agreem ents w ere not to be enforced w as i f  the 
vendees discovered th at the com plain an ts’ representations w ere 
false. I f  there be an y doubt about this, referen ce to the ex-
am ination o f M r. H e rr b y  V ice-C hancellor F o ste r (C ase, p age 17, 
line 24) elicited a  statem ent that “ I f  th ey  came back and told 
me th ey  could not put up the building, the contract w as to be 
at an^end.”  H ow ever, im m ediately fo llow in g this statem ent he 
said, ‘ I f  th ey  could put up the building, then the p apers w ere 
to be d e livered .”
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W hen M r. H e rr stated (C ase, page 16, line 3), “ T h at they 
w ere to he the sole ju d ges as to w hether this con tract w as to he 
delivered  or n o t,”  there is no douht but that, and everyone 
understood, th at he m eant th at they w ere to he sole ju d ges as 
to w hether or not there w as a law , ordinance or ru le in South 
O range th at w ould preven t the erection of such a building, be-
cause th at is the only question which w as open, and, o f course, 
th ey had to decide it tru th fu lly . T h is w as the view  o f V ice- 
Chancellor F oster, and no other construction can be put upon 
that p a rt o f the testim ony in the case.

W h a t occurred between the tim e when the contracts w ere 
executed and the check signed and le ft  w ith  M r. H err, and the 
tim e wdien the defendants returned to ,M r. H e r r ’s office and asked 
to h ave th eir agreem ents back, no one know s but them selves. 
B u t w hat happened can w ell be surm ised. I t  does not require 
m uch argum ent to show th at th ey had prob ab ly decided in the 
interim  that they did not w ant to undertake, fo r  financial re a -
sons, the erection  o f such an expensive building. In stead  of 
“ sq u ealin g”  th ey decided to furn ish  their law yer w ith  an un-
tru th fu l excuse, w hich w ould enable them to get back the check 
and the contracts. In  the ligh t of w hat happened, nam ely, th at 
the contracts w ere not torn up or destroyed, it  is in cu r opinion 
safe  to presum e th at the defendants did not even convince their 
law yer that, to quote his own w ords, “ T here w as to be no agree-
ment and the p apers w ere to be d estro y ed .”

Inasm uch as the building inspector, who w as an absolutely 
d isinterested and im p artia l w itness, testified that he did not 
m ake the statem ents attrib uted  b y  the appellants to  him, but 
that, on the con trary, he told  them  there would be no lim it to 
the height o f the building (C ase, p age 42, line 23), their cred i-
b ility  is n ecessarily  im pugned, and they should not be believed 
w ith  referen ce to an y testim ony th at th ey presen t fo r  the pur-
pose o f evading the obligations o f their contract.

W h at m ore could have been done on the d ay  w hen all o f the 
p arties m et at the office o f Mr. H err to conclude the contract 
than w as done. The m inds o f the p arties m et in ev ery  detail.

W hen the question arose a s ! to w hether or not th ere  w as a 
law  proh ibitin g  the erection o f a fou r-sto ry  building, the vendees 
asked fo r  tim e to in vestigate  it, and it  m ust have been the clear 
understanding o f a ll o f the p arties  that i f  there w as no such 
law  that the agreem ent w as to be enforceable. T he vendees 
could not b y  a fa lse  statem ent v a r y  the law  or the agreem ent
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between the p arties. I f  it  be true, as concluded b y  M r. H err, 
that the vendees w ere to be the sole ju dges, and no lim itation  
w as placed upon the extent o f th eir “ ju d icia l p o w ers,”  or the 
tim e durin g which they w ere to m ake up their m inds, then it  
w ill be seen that a transaction  w as entered into in w hich the 
vendors had absolutely nothing to say, and in which the vendees 
would h ave the situation  resolve itse lf  in an option in their fa v o r  
w ithout an y lim it o f tim e as to its  exercise and absolutely under 
their ow n control. The result o f this w ould be to bind the com-
plainants and never the defendants.

In  the ligh t o f the extra o rd in a ry  claim  m ade by the defendants 
on this score, it  is in terestin g  to note th at as soon as the agree-
ments w ere signed the rea l estate agents, Cohen & Stern , asked 
fo r and obtained from  the com plainants a w ritten  agreem ent to 
pay the com m ission due upon the sale. No conclusion can be 
draw n from  this circum stance other than th at the agents who 
were w aitin g  and w atchin g the transaction  had a t  la st found the 
parties agreed in all details and th ey entitled to receive the 
fru it o f their e ffo rts to b rin g  them  together. H ad  there been 
doubt at this point, the com plainants w ould certa in ly  have re-
fused to bind them selves to p a y  the com m issions.

The appellants la y  stress on the fa ct that d e live ry  w as never 
accom plished in this case. A s  we view  it, d e liv e ry  w as m ade by 
the p arties in Mr. H e r r ’s office. The la tter  signed his name 
underneath the w ords signed, sealed and delivered  in the 
presence o f ”  and prim a facie  a d e livery  w as accom plished.

The contracts h avin g  been so concluded, the p arties  sim ply 
allowed the p apers to rem ain in M r. H e r r ’s hands until a  fa ct 
could be ascertained.

The defendants could not b y  fa ls ify in g  the situation  and m is-
stating the in form ation  disclosed to them  b y  the officers o f the 
village rescind the contract executed in a m anner rin w hich the 
contract in question w as concluded.

I f  they had acted in good fa ith  th ey  w ould have called  the 
ention o f the com plainants to the situation  as they claim  it 

was disclosed to them, and would have g iven  the com plainants 
an opportunity .to prove that the representations m ade to them  
m, . e . e tbe execution o f the contract w ere in fa ct true, 
tin / ! î 1Urf  S°  t0 d°  ia d icated c le a rly  th at th ey used the ques-

° f  the hei? ht ° f  the buildin£ as a  su bterfuge to escape the 
P rtorm ance o f the contract.
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U n d er the circum stances, there w as nothing unusual in  the 
fa c t  that M r. H e rr  retained  possession of the executed agree-
m ents and the signed check pending the ascertainm ent b y  the 
defendants o f the law  reg u latin g  the height o f  the building in 
South  O range.

T h a t statem ent com ing to them  w ith  the au th ority  o f the 
building inspector from  whom they sought the in form ation  would 
have been conclusive on M r. H e rr i f  it had been tru th fu lly  re -
p orted  to him. In  view  of a ll the circum stances, it  seems to us 
th at he should not have relied  on the statem ent o f the vendees, 
but should have, b efore tearin g  off the sign ature and returning 
the check, h ave either rep orted  the situation  to the com plainants 
or learned it  from  the authorities o f the V illa g e  o f South 
O range.

In  the case o f D ietz  v. F a rish , cited b y  the appellants, there 
w as no d e livery  inasm uch as the p arties  agreed  to m ake d e livery  
and a paym ent upon ap p roval of d efen d an t’s counsel, which 
ap p ro val w as never given. The p la in tiff u n law fu lly  obtained 
one o f the contracts b y  rem oving it  from  the desk o f d efen d an ts’ 
counsel, and the C ourt p ro p erly  held that such rem oval did not 
consum m ate the d elivery, and that in fa c t there w as no va lid  
delivery.

A n  attem pt is m ade b y  the appellants, on page 12 o f their 
b rief, to show a  connection betw een the fa cts  in the case a t bar 
and those in D ietz  v. F a rish . T h is  s im ilarity  is sought to be 
established b y  the statem ent that M r. M cLaughlin, in the ab-
sence o f M r. H err, m anaged to obtain from  M r. H e r r ’s clerk  a 
copy o f the contract, and th ey th erefore u rged  that the com -
plainant “ never obtained a v a lid  d e liv e ry ; * * # but that
th eir possession o f the paper w as and is w ro n g fu l.”

A n  exam ination o f the evidence, how ever, discloses th at noth-
in g  o f this kind occurred. In  fact, M r. M cLaughlin  stated  th at 
M r. H e r r ’s clerk  produced to him  both copies o f the agreem ent, 
and th at he took one and handed back the other (C ase, pages 
11-12). T h ere is absolutely no evidence that this tak in g  w as 
u n law fu l or w ro n gfu l or in any w a y  again st the w ishes o f either 
Mr. H e rr  or his clerk.

W e do not contend that the d e livery  b y  M r. H e r r ’s clerk  w as 
the d e livery  contem plated under the facts  o f this case or the 
law  applicable thereto, but w e do in sist th at there w as a va lid  
d e livery  on the d a y  the p a p e rs  w ere signed o f a  con tract whose 
term s w ere certain, and which had been concluded betw een the
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p a rties, su b ject o n ly  to the tru th fu l rep o rt b y  th e  d efen d an ts o f 
th eir in v e stig a tio n  as to the la w  in  Sou th  O ran ge.

W e  d esire  to ca ll atten tion  to the discussion  as to the d e liv e ry  
o f an in strum en t so co m p lete ly  set fo r th  in T erh u n e  v. O ldis, 44
N. J . E q ., p a g e  146, in  w hich  the C o u rt, c itin g  v a r io u s  cases, 
sum m ed up the definition o f a  “ d e liv e r y ”  w ith  a  q u otation  fro m  
S h e p p a rd ’s T ouchstone, w h ere i t  w as sa id  th a t “ a  d e liv e ry  m a y  
be b y  w o rd s w ith ou t acts or b y  acts w ith ou t w ord s, o r b y  both 
acts and w o rd s .”

W e  re ly  upon a ll th a t the learn ed  V ice-C h an cello r sa id  in  our 
case, and w e la y  p a rtic u la r  stre ss  upon th a t p o rtio n  o f the 
opinion w h erein  he reach es the conclusion th a t th e d efen d an ts 
used the question  o f a b u ild in g  restr ic tio n  as a  su b terfu g e , to  
escape the p erform an ce  o f the con tract, and th a t he is  satisfied  
th at the “ d efen d an ts h ave not to ld  the tru th  and h a ve  not acted  
in good f a i t h .”

T he learn ed  V ice-C h an cello r had an o p p o rtu n ity  not on ly to 
hear the testim on y o f the d efen d an ts, but to ob serve th e ir  de-
m eanor and th eir actions. T h e y  w ere  as m uch in evidence as 
w ere th e ir  spoken w ord s, and h a v in g  a rr iv e d  a t the conclusion 
that the com plain an ts w ere en titled  to a  decree fo r  specific p e r-
form ance, it  is  subm itted it  should not be d isturb ed.

R e sp e c tfu lly  subm itted,

C H A R L E S  M. M Y E R S ,
S o lic ito r  fo r  and o f C ou n sel w ith C om plainants-R espondents.

M IL T O N  M. U N G E R ,

On B r ie f.
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BRIEF ON B EH ALF OF D EFEND AN TS-APPELLAN TS.

Preliminary Statement

T his is  an appeal b y  the defendants B a rn e t Chinich and 
Joseph D en sky from  the whole and ev ery  p art o f a  final decree 
in C hancery, advised b y  V ice-C hancellor F o ste r in fa v o r  o f the 
com plainants W illiam  A . K e lly  and M ichael IV M cLanghlin.

Statement of Facts.

Some tim e p rio r to October 23, 1917, the com plainants, through 
Stern &. Cohen, real estate  agents, o ffered  to sell the land in 
question to the defendants fo r  N ine Thousand ($9,000.00) D ol-
lars, on which land defendants w ere to erect a fou r-sto ry  a p a rt-
ment house to cost about N in ety  Thousand ($90,000.00) D ollars.

On O ctober 23, 1917, the com plainants, together w ith  their 
agents, S tern  & Cohen, and th eir counsel, M r, Conw ay, m et the 
defendants at the office o f the d efen d an ts’ counsel, C harles F . 
H err, and had d ra fts  o f a contract o f sale prepared. W hen the 
description w as read, the defendants expressed th eir fe a r  that 
there m ight be some trouble so fa r  as the auth orities o f the 
V illage o f South O range w ere concerned in erectiifg  the p ro-
posed fou r-sto ry  apartm ent' house, and refu sed  to conclude the 
bargain u n til they should go  to the auth orities at South O range 
and in vestigate  the m atter, to which the com plainants agreed. 
The d efen d an ts’ counsel, M r. H err, in sisted  that since all the 

^parties w ere present, it  w ould save tim e i f  th ey all signed the 
contract form s, which, how ever, he w ould n o f deliver to the 
com plainants until the defendants notified him  o f the favorab le
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re su lts  o f th e ir  in v e stig a tio n  and th eir decision  to conclude the 
deal. T h e d efen d an ts a t first, re fu se d  to  do this, but a fte r  M r. 
H e r r ’s assu ran ce th at the p a p e rs  w ould  be sa fe  in  his hands as 
th e ir  a tto rn e y , th e y  acquiesced. T h e d efen d an ts also le f t  w ith  
M r. H e rr  a  check fo r  T h re e  H u n d red  ($300.00) D o lla rs  fo r  the 
in itia l paym ent.

T h e defen dan ts, a d a y  or tw o la te r , w ent to Sou th  O ran ge and 
m ade the in v estig atio n  in  question, the re su lt o f w hich, bein g 
u n sa tis fa c to ry  to them , th e y  w en t to the office o f M r. H e rr  and 
to ld  him  th e y  w ould  h ave troub le in  Sou th  O ran ge and th at th ey  
d id  not w a n t to p u rch a se ; and asked  fo r  the re tu rn  o f th e check, 
w h ich  w as done, and th eir s ign atu res w e re  to rn  fro m  the con-
tra c t  form s.

A  fe w  d a ys la te r  M r. M cL au gh lin , one o f the com plainants, 
’phoned M r. H e rr  and w as to ld  th at the d efen d an ts did  not w ish  
to  conclude the deal. Som e tim e la te r , the sam e com plainant 
called  a t M r. H e r r ’s office, but M r. H e rr , b e in g  out at the tim e, 
he, the com plain an t, took  fro m  M r. H e r r ’s c le rk  one o f the 
con tract fo rm s w ith  the s ign atu res o f the defen d an ts to rn  o ff 
(E x h ib it  C. 1). U p on  th is m u tilated  p a p e r com plainants b rough t 
th is su it fo r  specific p erform an ce.

Specification of Error.

T h e learn ed  V ice-C h an cello r erred  in  decreein g specific p e r-
form ance.

Points.

(1) N o co n tract w a s ev er consum m ated betw een the p a rtie s ;  
the co m p la in an ts ’ o ffer  w a s n ever accepted  b y  the defendants.

(2) T h ere  w as no d e liv e ry  o f the p a p e r upon w hich th is 
su it w as in stituted .

(3) T h e p a p e r (E x h ib it  C . 1) is  not a sufficient m em orandum  
sign ed  b y  th e p a rtie s  to be ch arg ed  as req u ired  b y  the S ta tu te  
o f F ra u d s  and its  adm ittan ce in  the evidence w as error.
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ARGUM ENT.

PO IN T ORE.

No contract was ever consummated between the parties; the 
complainants’ offer was never accepted by the defendants.

On th e  m ornin g o f O ctob er 23, 1917, com plain an ts, to g eth er 
w ith  th e ir  agen ts, S te rn  &  Cohn, and th eir counsel, M r. C on w ay, 
m et at th e  office o f M r. H e rr, counsel f o r  the d efen d an ts, fo r  
the p urp ose o f  en terin g  into a  con tract fo r  the sa le  and p urch ase 
o f  the co m p la in a n ts ’’ land. D r a fts  o f th e  con tract w e re  p re -
pared. W h en  th e d escrip tio n  o f  th e p ro p e r ty  w a s  rea d  b y  M r. 
C on w ay, in  w hich  it  ap p e ared  th at th e  p ro p e r ty  w as located  in 
the V illa g e  o f Sou th  O ran ge, M r. C h in ich  said , “ W e  w ill  n ot 
sign the agreem en t b e fo re  w e find out i f  w e can bu ild  a  fo u r- 
sto ry  ap artm en t w ith ou t tro u b le ”  (p. 20). M r. M cL au gh lin  then 
to ld  the d efen d an ts th a t h e h ad  p o s itiv e  in fo rm atio n  fro m  th e 
au th o rities  in  S o u th  O ran ge th a t th ere  w as n o  la w  p rev e n tin g  the 
building o f a  fo u r-sto ry  ap artm en t house in  S ou th  O ra n g e  (p. 
10, 1. 25). T h e d efen d an ts w ere n ot satisfied  w ith  M r. M cL a u g h -
lin ’s assu ran ce th a t th ey  w ould  h ave no trou b le  (p. 10, 1. 36). 
M r. K e l ly  h im se lf testified  th a t th e y  re fu se d  to go on w ith  
the deal u n til th e y  “ satisfied  th em selves th a t  th ere  w as no 
such la w  to p re v e n t them  fro m  p u ttin g  u p  the con tem plated  
b u ild in g ”  (p. 8, 1. 26; a lso  p. 27, 1. 30).

U p  to  th is p o in t it  is  c e rta in ly  c lear th at the n ego tiation s 
betw een the p a rtie s  h ad  not p ro g ressed  to th e poin t o f con tract. 
The co m p la in an ts1 o ffer  w a s s till u n accepted  b y  the defen d an ts, 
although the term s o f the o ffe r  w e re  p e r fe c tly  s a tis fa c to ry  to 
them.

A t  th is ju n ctu re  th e d e fe n d a n ts ’ counsel, a s  a m a tter o f 
convenience and to  sa v e  tim e and the troub le o f h a v in g  the 
p arties a ll m eet a g a in , su ggested  th a t the d efen d an ts sign  th e  
papers to g eth er w ith  the check fo r  $300.00 fo r  the first p aym en t 
and th a t he, M r. H e rr , w ould  hold them  fo r  th e d efen d an ts u n til 
they should in v e stig a te  th e question  as to w h eth er th e y  w ould  
have a n y  tro u b le  in  ere ctin g  the con tem plated  b u ild in g ; and 
if  th ey  should be satisfied  th at th e y  w ould  h ave  no trouble, 
and auth orize him  to d e liv e r  the p a p e rs  to the com plainants, he. 
would do so (p. 15, 1. 20 ; p. 16, 1. 18). I t  w a s on ly upon th is 
assurance th at the s ig n atu res  o f the d efen d an ts w ould  not be 
binding upon them , but th at th e sign in g  w as m e re ly  as a m atter 
of p ra ctica l convenience to all, th a t th e y  did  sign  (p. 20, 1. 26 ;
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p. 27, 1. 42). T h is signing cannot, in an y  sense, be regarded  
as evidence of an anim us contrahendi and certa in ly  w as not 
a step fu rth e r in the execution o f the co n tra ct; it  w as sim ply 
an in d ifferen t and ineffectual w ritin g  of nam es upon a paper 
w hich m ight or m ight not, at some la ter tim e, be g iven  con-
tractu al being. No d e livery  o f the p apers w as intended nor 
m ade at th is tim e. The papers w ere le ft  in the hands of M r. 
H err, who w as actin g as attorn ey and agent fo r  the defendants 
w ith  the express understanding th at there w ould be no d elivery  
unless the defendants, a fte r  the proposed investigation, w ere 
satisfied th at they w ould have no trouble w ith  their building 
in South O range and until th ey authorized M r. H e rr to deliver 
the p apers to the com plainants.

M r. H e rr testified  (p. 17, 1. 22) :  -“ Chinich and D ensky 
w ere to come back and te ll me w hether th ey could put up such 
a  building. I f  they cam e back and told me th at they could not 
p u t up the building, th at the contract w as to be at an end, 
there w as to be no agreem ent and the papers w ere to be de-
stroyed. I f  th ey could p ut up building then the p apers w ere
to be d e livered ”  (p. 17, 1. 30).

“ Q (B y  the C ourt.) I f  they told you  th ey could put 
up the building, not w hether they could as a fact. A  I f  
they came back and told  me that th ey could not put up 
the building, th at w as to be the end of i t . ”

A g a in  on p. 15, 1. 43, M r. H e rr  testified  as fo llo w s :
“  Q W ere  you  to d eliver— did you  agree w ith K e lly  and 

^M cLaughlin to deliver to them  at all— did you  sa y  to 
K e lly  and M cL aughlin  that you w ould turn  the papers 
over to K e lly  and M cLaughlin  at any time until Chinich 
and D ensky told  you  to do so? A  No, sir. I t  w as abso-
lu te ly  understood that they w ere to be the sole judges as 
to w hether this contract w as to be delivered or n o t.”

T h a t this arrangem ent w as com m unicated to com plainants 
and consented to b y  them  is  m ade clear b y  testim ony of the 
com plainants them selves.

“ Q (B y  the C ourt.) W h at w as said  about it ;  g ive  us 
the language, or w h at did you  or M r. M cL aughlin  sa y  m 
r e p ly ? ”  A  (K e lly .)  “ I  think it w as Jud ge H e rr said that 
i f  the p apers w ere signed he w ould w an t perm ission to 
hold them  fo r  a couple o f  d ay until M r. D ensky or M r. 
Chinich sa tisfy  them selves  that there w as no such law  to 
preven t them from  putting up this contem plated building.
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M r. M cL aughlin  testified (p. 12, L 31) :

VQ  W ho w ere to be satisfied that the law  perm itted the 
build ing o f  a fou r-sto ry  apartm ent building in South 
O range? A  I  suppose the p arties  to the contract and 
th eir counsel, Jud ge H err.

“ Q Chinieh & D ensky? A  Y e s .”  :

U p  to this point there certa in ly  w as no acceptance b y  the 
defendants o f the com plain an ts’ o ffer, fo r  it  w as definitely 
understood that th eir acceptance w ould come when and i f  they 
w ere satisfied w ith  the results o f the proposed in vestigation. 
W ith  the com plain an ts’ o ffer still open and unaccepted, the 
p arties all le ft  M r. H e r r ’s office to a w a it the d efen d an ts’ in-
vestigation  in South  O range and their decision to accept or 
reject.

A  d ay or two la ter the defendants called on C a rl F . Seliw arze, 
then building inspector o f South O range, and inquired o f him 
as to w hether there w ere any restriction s again st the erection o f 
a fou r-sto ry  apartm ent house in the V illa g e  o f South O range. 
A t  p. 41, 1. 27, Sch w arze testified: “ I  told them  this w as a 
little new  to me. In  fa ct it  w as the first thing o f th is kind 
since I  w as building in sp ecto r.”  B oth  the defendants testified 
that Schw arze to ld  them  there w as not a fou r-sto ry  apartm ent 
house in the v illag e  and th ey eould w alked through the villag e  
and see fo r  them selves and i f  they w ere to sta rt to build, the 
trustees o f the v illag e  . w ould m eet and order the building 
stopped (p. 21, also p. 28).

The defendants then spent about an hour and a h a lf in  w alk-
ing through the v illage, but saw  no fo u r-sto ry  building (p. 28, 
1. 35).

The testim ony c learly  states th at the defendants w ere d is-
satisfied w ith  the results o f  their investigation. T h e y  prom ptly  
went to M r. H e r r ’s office and told  him  th ey could not build, 
whereupon M r. H e rr returned to them  th eir check and tore their 
names from  the con tract form s (p. 21 and p. 26).

The testim ony p la in ly  and con clusively show s th at the sa tis-
faction o f the defendants w ith  the state  o f the law  in South 
Orange, w as the p ivo t upon which th eir acceptance o f the com-
plainants ’ o ffer and the conclusion o f the contract w as to tu rn ; 
and that th ey never com m unicated such satisfaction  to the com-
plainants is adm itted b y  the com plainant M cL aughlin  on pp. 13 
and 14.
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O f course there is no d u ty on the p a rt of the offeree to com-
m unicate to the o fferer his rejection  o f the offer. H ow ever, Mr. 
M cLaughlin  upon inquiring, w as p rom ptly and unequivocally 
inform ed o f the d efen d an ts’ rejection. H e w as asked (p. 11, 
1. 13) :

“ Q W hen did you  come hack or com m unicate w ith  M r. 
H e rr?  A  I  think the n ext d ay or d a y  a fte r  I  called him  
up on the ’phone and asked him  about that, and I  think 
he told  me it  w as off and that they could not b u ild .”

I t  is  a w ell established m axim  of equity jurisprudence that 
specific perform ance w ill not be decreed i f  it be reasonably 
doubtful w hether the contract w as finally  concluded. Brew er  
v. W ilson, 17 N. J. E q u ity , 180. T he burden of this proof,' of 
course, rests upon the com plainant. T h is burder w as not 
sustained b y  the com plainants ’ proofs in this case. The ev i-
dence taken as a whole shows th at during the negotiations at 
M r. H e r r ’s office on O ctober 23, 1917, the d ra ft  o f the proposed 
contract w as read  to the defendants fo r  their a p p ro va l; th at 
upon the read in g o f the description defendants discovered fo r 
the first tim e that the p ro p erty  w as situated in the V illa g e  of 
South O ran ge; th at this d iscovery  created in the m inds o f the 
defendants a  bona-fide doubt as to w hether th ey could build  th eir 
proposed apartm ent house on the p rem ises; that despite the 
assurrances o f the com plainants, that they could, th ey refu sed  
to consum m ate the deal and execute the contract until they 
in v estig ate ; th at an in vestigation  w as actu ally  m ade; that the 
investigation, instead o f rem oving the doubt, confirmed it, and 
th at the defendants never com m unicated to the com plainants 
th eir satisfaction  w ith  the m atter, nor in an y other w a y  ac-
cepted the com plain an ts’ offer.

| ‘ P re lim in ary  negotiations w hich open the w a y  tow ard 
a contract are not to be confused w ith  the contract its e lf .”  
V id e, 7 A m erican  and E n glish  E ncyc. o f L aw , 139, and 
cases in note 1, esp ecia lly  D ietz  v. F a rish , 53 H ow. P r. 
(X. Y . Supr. C t.), 217. Confirm  79 N. Y ., 520.

“ A  specific perform ance w ill not be decreed unless the 
existence and term s o f the contract be c learly  proved. I t  
m ust be shown that a contract has been concluded. I f  it 
be reasonably doubtful w hether the con tract w as finally 
closed, equity w ill not in terfere  b y  decreeing a specific 
p erform an ce.”  Ridgew ay  v. W harton, 6 H . L . Cas., 238; 
B rew er  v. W ilson, 2 C. E . Gr., 182; B o lts  v. Brow n, 33 N. 
'J .'E q., 650, at p. 657.
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The m ere fa c t  that a sign ature has been affixed to a con tract 
form  does not am ount to conclusive evidence o f contractual 
intent. A t  best it only raises a  presum ption o f such intent 
which m ay be rebutted by evidence to the con trary, synchronous 
w ith the act o f signing which is adm itted as p a rt o f the 
res gestae. N ow  the evidence is  clear and uncontradicted th at 
the defendants w ere unw illing to sign  fo r  the purpose o f execut-
ing a  contract and that th ey continued in their re fu sa l to sign 
for such purchase, but that th ey did sign only fo r  a special 
purpose stated  b y  their counsel, to w it, the convenience of 
counsel and the p arties, so that they need not return  again  
in the event that the defendant should, a t a la ter date, decide 
to enter into the contract.

Som ething m ore is n ecessary to the constitution o f a  contract 
than the m ere signing o f the nam es o f the p arties to a  w ritten  
or printed form ula. The p rocreatin g fa c t is the intention of 
parties, the absence o f which no form  or cerem ony can supply. 
Vol. I I  K e n t ’s Com., 477; A dd ison  on Contracts, chapter 26, 
section 2; C h itty  on Contracts, volum e 1, 20.

D eitz  v  F a rish , 53 H ow . P r. (N. Y . Supr. C t.), 217, is a case 
which w e consider d irectly  in point and we resp ectfu lly  ask  the 
C o u rt’s indulgence o f our statin g the facts  and decision in this 
brief.

In  this case the p la in tiff and defendant being in tre a ty  
fo r  the purchase o f a  house, met at d efen d an ts’ office fo r 
the purpose o f continuing negotiations. P la in tiff  brought 
w ith  him  a  printed form  of contract in duplicate, w ith  
the description  of the prem ises filled in. P la in tiff  signed 
both o f the contracts and handed them  to defendant fo r  
signature, who signed both. A t  th is stage o f the business 
it  w as decided b y  the defendant to proceed no fu rth e r in 
it  until he had advised  w ith  his counsel (in the case at 
B a r  defendants refu sed  to proceed even before sign in g). 
A t  the tim e it w as agreed  between the p arties  to m ake the 
d e livery  o f the contract and a paym ent o f  the first in-
stallm ent required by it dependent upon the ap p ro val of 
d efen d an t’s counsel. D efendant took both duplicates into 
his possession, and both p arties  proceeded to the office 
o f the d efen d an t’s counsel. The la tter  not being in, both 
duplicates, together w ith  the check fo r  the am ount of the 
first installm ent, w ere le ft  b y  defendant fo r  his counsel, 
w ith  instructions, in case of ap proval, to deliver one o f 
the duplicates and the check to p lain tiff. The contract 
w as never approved, nor w ere an y o f the p apers handed 
b y  said counsel, or w ith  his know ledge or consent, to the 
p lain tiff. B e fo re  leavin g  the office of d efen d an t’s counsel,
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p la in tiff  succeeded in  ob tain in g one o f th e  p a p e rs  b y  r e -
m ovin g  it  fro m  a desk w h ere it  w a s ly in g  and p u ttin g  it  
in  h is pocket, took it  a w a y  w ith  him.

H e ld : ‘ ‘ T h e in ten t is  the g o v ern in g  an d  con tro llin g
elem ent in  the d eterm in ation  o f  the question  w h eth er a 
con tract h as or h as n o t  been concluded in  a  g iv e n  case. 
E sta b lish e d  fo rm s an d  cerem onies fu rn ish  u se fu l in d ica-
tio n s o f in ten tion  ; but in  them selves, and in  the absence 
o f  m utu al and con cu rrin g  intention, m eetin g in  the sam e 
sense to the sam e point, and em bracin g the sam e subject- 
m a tter, th ey  a re  in o p erativ e . T h is  is  a ru le  o f  u n iv e rsa l 
ju risp ru d en ce , and ap p lies to a ll c la sses  o f con tracts.

“ A lth o u g h  the m ere consent o f the p a rtie s  w ill suffice 
fo r  the p erfectio n  o f consensual co n tra cts , y e t  i f  the p a r -
ties, in  a g re e in g  upon a sale or a n y  other b a rg a in , agree  
also  th at th ere  sh all be som e other fo rm a l act, in ten d in g  
th a t th e b a rg a in  sh all n ot be deem ed com plete u n til th is 
act is  p erform ed , the p a rtie s , a lth ou gh  th e y  m a y  h ave 
a g re e d  upon the term s, m ay  recede b e fo re  th e act is  com -
plete.

“ In  the case o f a con tract u n d er seal, or a  deed the 
p a rtie s  a re  a t lib e r ty  to recede at an y  tim e up to the tim e 
o f , i t s  a ctu a l d e liv e ry  as a liv in g  o b lig a tio n .”

T h e case o i B rew er  v. W ilson , 17 N . J . E q u ity , 180, is  an-
other case in  p oin t w ith  the ca se  a t b a r  and w e quote fro m  the 
opinion o f C h an cellor G reen so m uch as p erta in s to the question

>f p r o o f  o f a contract.
“ T h e b ill is  filed to  e n fo rce  the specific p erform an ce  o f a 

con tract fo r  the sale o f re a l esta te . T h e con tract rests  
in  parol. T h e com plain an t a lleges, th at on the d a y  o f 
the con tract, and in  p a rt  p erfo rm a n ce  th ereof, he su r-
ren d ered  the occupation  o f th e  p rem ises to the p u rch aser, 
and put him  in  the fu ll p ossessio n  and en joym en t th ereof. 
T h e  d efen dan t, b y  h is an sw er, denies the m akin g  o f the 
con tract and the d e liv e ry  o f  possession  o f the p rem ises, 
as set out in  th e  com p la in an t’s bill. T h e  burden  o f p ro v -
in g  both  issu es is  upon the com plainant.

“ T h e  m a te ria l term s o f  the contract^  so fa r  as the n ego-
tia tio n  proceeded, are  n ot d isputed. T h e  con tract w as 
fo r  the p u rch ase  o f a  stable, fo r  w hich  th e d efen d an t w as 
to p a y  $1,075. T h e  deed w a s to  be m ade m  a  te w  d ays 
th e re a fte r , and th é  p u rch ase  m oney w as to be p a id  on the 
d e liv e ry  o f the deed b y  the d e fe n d a n t’ s check th ere fo r, 
p a y a b le  in  s ix ty  days. T h u s f a r  the p a rtie s  a g ree . B u t 
the d efen d an t a lleg es  th a t the co n tract w a s not closed. 
T h a t d u rin g  the n ego tia tio n  he h ad  ob jected  th at the lo ca-
tion  o f  the p rem ises w a s  h azard ou s, th e  b u ild in g  bein g  
p e cu lia r ly  exp osed  to d an ger fro m  fire, and th a t th e de-
fen d an t w as at lib e rty , b e fo r e  the d e liv e ry  o f the deed, to 
s a t is fy  h im se lf upon that point, and th at i f  h is in vesti-
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g a tio n  did not p ro v e  sa tis fa c to ry , he w a s un der no obli-
g a tio n  to take the title . T h a t h is in v e stig a tio n  p ro v ed  
u n sa tis fa c to ry , and upon th at gro u n d  the d efen d an t de-
clined to accept the title . T h e m a teria l question  p resen ted  
b y  th e  issue betw een the p a rtie s  is, w h eth er the con tract 
w as, or w as not, fin a lly  closed. N o one w a s p resen t a t 
the close o f the n ego tiation  but the p a rtie s  them selves. 
T h e  p ro o f o f the con tract rests  upon th eir testim on y alone. 
T h e y  a re  in d irect conflict upon the poin t in  issue. T h ere  
is  n oth in g in  the testim on y o f the p a rtie s  w hich  can be 
reg a rd e d  as d ecisive  o f the question. T h e com plain an t 
re lies  upon the p a rtia l occu p an cy o f the p rem ises b y  the 
defen dan t, and his statem en t to his h ired  m an th at he had  
bought the stable, as co rro b o ra tiv e  p ro o f o f the a lle g a -
tion s o f the b ill, sufficient to overcom e the d e fe n d a n t’s 
an sw er. I t  m a y  be ad m itted  th a t th is ad d itio n al evidence 
is  sufficient to o b viate  the tech n ical objection  th at som e-
th in g  m ore than  the testim on y o f a sin gle  w itn ess is  
n ece ssa ry  to overcom e the a lleg a tio n s o f the an sw er, and 
th a t it  does incline the scale in fa v o r  o f the co m p la in a n t’s 
statem ent. B u t it  is  not ab so lu te ly  in con sisten t w ith  the 
d e fe n d a n t’s v iew  o f  the case, and cannot, th erefo re , be 
reg a rd e d  as con clusive o f the question, w h eth er the con-
tra c t w as, or w a s not, fin a lly  closed.

A  specific p erform an ce  w ill not be decreed, u n less the 
existen ce and the term s o f the co n tract be c le a r ly  proved. 
I t  m ust be show n th at a  con tract has been concluded. I f  
it be rea so n a b ly  d ou b tfu l w h eth er the co n tract w as fin ally  
concluded, eq u ity  w ill not in te rfe re  b y  d ecreein g  a specific 
p erform an ce, bu t w ill lea v e  the p a rtie s  to th e ir  rem ed y at 
law . H u d d leston  v. B r isco e , 11 V e se y , 591; S tr a tfo r d  v, 
B osw orth , 2 V es. & B ., 341; F r y  on S p ec. P e r f .,  §164. ”

T h e learn ed  V ice-C h an cello r in  h is opinion (pp. 52 and 53) 
states, “ th a t since the com p lain an ts p erm itted  th e p ro p e rty  
to be tie d  up and m ade th em selves liab le  fo r  the p aym en t o f 
com m ission to th eir agen ts, th ey  m ust h ave con sidered  the con-
tra ct c lo sed .”  B u t  w e re s p e ctfu lly  subm it th at th is is  en tire ly  
o f no m om ent. W h a t the com plain an ts th ough t in  the m atter is 
of no p ro b ativ e  v a lu e  in  the issue o f w h eth er a con tract w a s or 
w as not en tered  into. N o t w h at th e o ffe re r  thought, but w h at 
the o fferee  did, is  th e d ecisive question. T h e books abound in 
cases w h ere the o ffe re r  th ou gh t he h ad  a con tract, but upon tr ia l 
was unable to p ro v e  th a t the o fferee  a c tu a lly  and u n eq u ivo ca lly  
accepted the o ffer.

W e quote fro m  the opinion in  D ietz  F a rish , 79 N. Y ., 520: 
“ In  th is case the evidence, is  th a t th ere w a s to be no 

con tract u n til d e liv e r y  and th at th ere w as to be no d e liv -
e ry  u n til the p a p e rs  w ere  ap p roved . I t  is  sa id  th at the



m

plaintiffs supposed that the contract was binding and that 
counsel was consulted only as to the payment of $2,000.00. 
If this was so, it Would not aid the plaintiff; both parties 
must consent to make' a binding contract. Although the 
parties agreed orally upon the terms of sale, the defendant 
certainly never intended to consummate the contract until 
he was satisfied as to the title; and as the contract was 
never consummated by delivery, there is no authority for 
holding him bound against his intention.”

A s  a  m atter o f fa c t  the co m p la in a n ts ’ lan d  in  th is  case w as 
no m ore tie d  up th an  in  an y  other ca se  w h ere the o ffer is  held  
out w ith  the v iew  to  a p ossib le  fu tu re  acceptance.- B o th  p a rtie s  
Were a t  a ll tim es in  lo&ws penitentiae. T h e p ro p e r ty  o f the 
com plain an ts w as in  no sense tie d  up fo r  even  a m om ent, fo r  
the com plain an ts w ere a t  a ll tim es a t lib e rty  to  revoke th eir 
o ffe r  and them selves ca ll the d e a l off. T h a t th ey  did hold 
th eir p ro p e rty  open fo r  the acceptance b y  the d efen d an t w as 
a m a tter o f th eir ow n fr e e  choice done in  the hope th a t the 
d efen d an ts m igh t decide to p urchase. T h e  com plainants, as 
busin ess men, knew  th a t sales o f $9,000.00 p lots o f lan d  in  S ou th  
O ran ge a re  not m ade e v e ry  d ay, th ere fo re , th e y  un doubted ly 
fe lt  th at, a lth ou gh  the defen d an ts w e re  u n w illin g  to conclude 
the deal on O ctober 23rd , i t  w as w o rth  th e ir  w hile to hold th eir 
o ffe r  open to the defen d an ts fo r  an  ad d itio n al p erio d  o f tim e 
on th e  chance th a t the d efen d an ts, w ho had a lre a d y  agreed  
on the term s o f the p urchase, m igh t la te r  determ ine to go ahead 
an d  conclude th e  purchase. T h is  w a s  sufficient inducem ent to 
h a ve  m ade it  w o rth  w h ile fo r  the com plainants, as reason able 
b u sin ess m en, to  hold  th e ir  o ffer  open alth ou gh  the d efen dan ts 

m igh t not e v e n tu a lly  p urch ase.
T h e C o u rt also  sp eak s o f the fa ilu re  o f the defen d an ts to 

h ave  a  condition  (p e rta in in g  to the a g reed  in v estig atio n ) in co r-
p o rate d  fit the co n tract as p ro o f th at a b in d in g con tract m ust 
h â ve  been concluded. T h a t th e  d éfen d an ts d id  not in co rp orate  
such a condition  ce rta in ly  does not p ro v e  th at th e y  are  te llin g  
an u n tru th  abottt th e  in v e stig a tio n  bein g  a g ree d  to b y  both sides, 
fo r  the com plain an ts th em selves f r a n k ly ’ adm it th at the de-
fen d an ts w e re  to m ake such an in v estig atio n . In  other w ords, 
it  is  p e r fe c tly  p la in  b y  th e testim on y itse lf, w ith ou t re s o rtin g  
tc  in feren ce, th a t the m a tter w as not to  he considered fin ally  
closed  u n til the in v e stig a tio n  in  Sou th  O ran ge w a s m ade. A  
con d ition  in  th e con tract, h ow ever, w ould  h ave  been to  the ad-
v a n ta g e  o f th e com plainants  fo r  then th e y  could h ave in sisted  
upon im m ediate d e liv e ry  o f a  con tract. T h a t the com plain an ts
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were unable to induce the defendants to consummate a contract 
containing such condition and to obtain immedate delivery, 
clearly proves that the defendants wanted no contract at all, 
not even a conditional contract.

POINT TWO.

There was no delivery of the paper upon which this suit was 
instituted.

It is an elementary proposition of law that an instrument 
cannot be delivered in escrow to the agent or attorney of the 
grantor, because the possession of the grantor’s agent or at-, 
torney is the grantor’s possession and revocable by him.

W ier  v. B a td o rf, 24 Neb., 86.
D ay  v. L a ca sse, 85 Me., 242.
C on fed era tion  L . A s s ’n  v. O ’ D onnell, 10 Can. Sup. Ct.

Rep., 92.
B u c k  v. K n ow lton , 21 Can. Sup. Ct. Kept., 371.
S h elin sk y  v. F o ste r , 87 Atl. (Conn.), 35.

In New Jersey it was decided as early as S ta te  B a n k  at 
E liza b eth  v. Chetw ood, 8 N. J. L., 1, that “ A  party to an in-
strument can never hold it as escrow.”

Mr. H err’s possession of the papers being the possession of 
the defendants, it follows from this doctrine of the New Jersey 
case that no escrow existed.

The testimony is that Mr. Herr was the attorney for the 
defendants Chinich & Densky (the complainants Kelly & Mc-
Laughlin being represented by Mr. Conway) and that the papers 
were left with Mr. Herr with the express understanding that 
he was to hold them as attorney and agent for the defendants.

Mr. Chinich testified (p. 20, 1. 37), “ Then I said, Judge, we 
will not sign the agreement with the check to anybody just except 
to your— in your hands because you are our lawyer.*’

Mr. Densky testified (p. 27, 1. 43), “ Well, alright, Judge, we 
can sign on that condition, if you give me a few days and on 
another condition if you keep the agreement with the check by 
you, you are our lawyer.”

The evidence clearly shows that no delivery was made on the 
23rd day of October, but that if a delivery were to be made at 
all, it would be at some later date. But the defendants at no 
subsequent time authorized their agent, Mr. Herr, to make such



a delivery; on the contrary, they returned to his office shortly 
after their investigation in South Orange and strictly forbade 
M r. Herr to make such delivery; and in fact made delivery 
impossible by taking back their check for the first payment and 
removing their signatures from the draft of the contract.

Before Mr. McLaughlin called in person at the office of Mr. 
Herr, he communicated with him by telephone, and was then 
promptly told that the defendants would not make delivery (p. 
11, 1. 13). However, Mr. McLaughlin, notwithstanding M n  
H err’s statement, that he would not deliver the papers, called 
at Mr. H err’s office, and in the absence of Mr. Herr, managed 
to obtain from Mr. H err’s clerk a copy of the contract form, 
admitted as Exhibit € . 1, and upon which this suit was instituted.

It is, therefore, clear that the defendants never surrendered 
control of the papers, and the complainants never obtained a 
valid delivery of any papers as a living contract; but that their 
possession of the paper was and is wrongful.

The complainants acquired no legal advantage by this wrong-
ful possession obtained from Mr. H err’s clerk. D ie ts  v. F a rish , 
79 N. Y ., 520.

POINT TH REE.

Thé paper, Exhibit C. 1, is not a sufficient memorandum signed 
by the parties to be charged as required by the statute of frauds 
and its admittance into evidence was error.

To satisfy the Statute of Frauds, the memorandum signed by 
the party to be charged, must have been delivered. Without a 
valid legal delivery the memorandum is inadmissible, hence the 
Court erred in admitting Exhibit C. 1 (p. 40, I. 31) as evidence 
of a contract.

V id e  B row n  v. B row n, 33 N. J. E., 650.
B row n  on S ta t. o f  F ra u d s, §354, and cases in note 3.

W e respectfully submit that the decree of the learned Vice- 
Chancellor be reversed.

B L A T T  & LESSER ,
A tto rn ey s  o f  D efen d a n ts-A p p ella n ts.

PH ILIP J. SCHOTLAND,
O f C ounsel.

D A V ID  H. YO N TE FF,
On B r ie f.
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BRIEF ON BEHALF OF DEFENDANTS-APPELLANTS.

Preliminary Statement.
This is an appeal by the defendants Barnet Chinich and 

Josenh Densky from the whole and every part of a final decree 
in Chancery, advised by Vice-Chancellor Foster in favor of the 
complainants William A. Kelly and Michael F. McLaughlin.

Statement of Facts.
Some time prior to October 23, 1917, the complainants, through 

Stern &  Cohen, real estate agents, offered to sell the land in 
question to the defendants for Nine Thousand ($9,000.00) Dol-
lars, on which land defendants were to erect’ a four-story apart-
ment house to cost about Ninety Thousand ($90,000.00) Dollars.

On October 23, 1917, the complainants, together with their 
agents, Stern & Cohen, and their counsel, Mr. Conway, met the 
defendants at the office of the defendants’ counsel, Charles F. 
Herr, and had drafts of a contract of sale prepared. When the 
description was read, the defendants expressed their fear that 
there might be some trouble so far as the authorities of the 
Village of South Orange were concerned in erecting the pro-
posed four-story apartment house, and refused to conclude the 
bargain until they should go to the authorities at South Orange 
and investigate the matter, to which the complainants agreed. 
The defendants’ counsel, Mr. Herr, insisted that since all the 
parties were present, it would save time if they all signed the 
contract forms, which, however, he would not deliver to the 
complainants until the defendants notified him of the favorable 
results of their investigation and their decision to conclude the
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deal. The defendants at first refused to do this, hut after Mr. 
H err’s assurance that the papers would be safe in his hands as 
their attorney, they acquiesced. The defendants also left with 
Mr. Herr a check for Three Hundred ($300.00) Dollars for the 
initial payment.

The defendants, a day or two later, went to South Orange and 
made the investigation in question, the result of which, being 
unsatisfactory to them, they went to the office of Mr. Herr and 
told him they would have trouble in South Orange and that they 
did not want to purchase; and asked for the return of the check, 
which was done, and their signatures were torn from the con-
tract forms.

A  few days later Mr. McLaughlin, one of the complainants, 
’phoned Mr. Herr and was told that the defendants did not wish 
to conclude the deal. Some time later, the same complainant 
called at Mr. H err’s office, but Mr. Herr, being out at the time, 
he, the complainant, took from Mr. H err’s clerk one of the 
contract forms with the signatures of the defendants torn off 
(Exhibit C. 1). Upon this mutilated paper complainants brought 
this suit for specific performance.

Specification of Error.
The learned Vice-Chancellor erred in decreeing specific per-

formance.

Points.
(1) No contract was ever consummated between the parties; 

the complainants’ offer was never accepted by the defendants.

(2) There was no delivery of the paper upon which this 
suit was instituted.

(3) The paper (Exhibit C. 1) is not a sufficient memorandum 
signed by the parties to be charged as required by the Statute 
of Frauds and its admittance in the evidence was error.
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ARGUMENT.

POINT ONE.
No contract was ever consummated between the parties; 

the compainants’ offer was never accepted by the defendants.
On the morning of October 23, 1917, complainants, together* 

with their agents, Stern & Cohn, and their counsel, Mr. Conway, 
met at the office of Mr. Herr, counsel for the defendants, for 
the purpose of entering into a contract for the sale and purchase 
of the complainants’ land. Drafts of the contract were pre-
pared. When the description of the property was read by Mr. 
Conway, in which it appeared that the property was located in 
the Village of South Orange, Mr. Chinich said, “ W e will not 
sign the agreement before we find out if we can build a four 
story apartment without trouble”  (p. 20). Mr. McLaughlin then 
told the defendants that he had positive information from the 
authorities in South Orange that there was no law preventing the 
building of a four story apartment house in South Orange (p. 
10, 1. 25). The defendants were not satisfied with Mr. McLaugh-
lin’s assurance that they would have no trouble (p. 10, 1. 36). 
Mr. Kelly himself testified that they refused to go on with 
the deal until they “  satisfied themselves that there was no 
such law to prevent them from putting up the contemplated 
building”  (p. 8, 1. 26; also p. 27, 1. 30).

Up to this point it is certainly clear that the negotiations 
between the parties had not progressd to the point of contract. 
The complainants’ offer was still unaccepted by the defendants, 
although the terms of the offer were perfectly satisfactory to 
them.

At this juncture the defendants’ counsel, as a matter of 
convenience and to save time and the trouble of having the 
parties all meet again, suggested that the defendants sign the 
papers together with the check for $300.00 for the first payment 
and that he, Mr. Herr, would hold them for the defendants until 
they should investigate the question as to whether they would 
have any trouble in erecting the contemplated building; and 
if they should be satisfied that they would have no trouble, 
and authorize him to deliver the papers to the complainants, he 
would do so (p. 15, 1. 20; p. 16, 1. 18). It was only upon this 
assurance that the signatures of the defendants would not be 
binding upon them, but that the signing was merely as a matter 
of practical convenience to all, that they did sign (p. 20, 1. 26;
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p. 27, 1. 42). This signing cannot, in any sense, be regarded 
as evidence of an a n i m u s  c o n t r a h e n d i  and certainly was not 
a step further in the execution of the contract; it was simply 
an indifferent and ineffectual writing of names upon a paper 
which might or might not, at some later time, be given con-
tractual being. No delivery of the papers was intended nor 
made at this time. The papers were left in the hands of Mr. 
Herr, who was acting as attorney and agent for the defendants 
with the express understanding that there would be no delivery 
unless the defendants, after the proposed investigation, were 
satisfied that they would have no trouble with their building 
in South Orange and until they authorized Mr. Herr to deliver 
the papers to the complainants.

Mr. Herr testified (p. 17, 1. 22 ): “ Chinich and Densky
were to come back and tell me whether they could put up such 
a building. If they came back and told me that they could not 
put up the building, that the contract was to be at an end, 
there was to be no agreement and the papers were to be de-
stroyed. If they could put up building then the papers were 
to be delivered’ ’ (p. 17, 1. 30).

“ Q (By the Court.) If they told you they could put 
up the building, not whether they could as a fact. A  If  
they came back and told me that they could not put up 
the building, that was to be the end of it .”

Again on p. 15, 1. 43, Mr. Herr testified as follows:
“ Q Were you to deliver— did you agree with Kelly and 

McLaughlin to deliver to them at all— did you say to 
Kelly and McLaughlin that you would turn the papers 
over to Kelly and McLaughlin at any time until Chinich 
and Densky told you to do so? A  No, sir. It was abso-
lutely understood that they were to be the sole judges as 
to whether this contract was to be delivered or not.”

That this arrangement was communicated to complainants 
and consented to by them is made clear by testimony of -the 
complainants themselves.

“ Q (By the Court.) What was said about it; give us 
the language, or what did you or Mr. McLaughlin say in 
reply?”  A  (Kelly.) “ I think it was Judge Herr said that 
if the papers were signed he would want permission to 
hold them for a couple of days until Mr. Densky or Mr. 
Chinich s a t i s f y  t h e m s e l v e s  that there was no such law to 
prevent them from putting up this contemplated building. ’ ’

Mr. McLaughlin testified (p. 12, 1. 31 ):
l (Q Who were to be satisfied that the law permitted the 

building of a four story apartment building in South
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Orange? A  I suppose the parties to the contract and 
their counsel, Judge Herr.

“ Q Chinich & Densky? A  Y es.”

Up to this point there certainly was no acceptance by the 
defendants of the complainants’ offer, for it was definitely 
understood that their acceptance would come when and if they 
were satisfied with the results of the proposed investigation. 
With the complainants’ offer still open and unaccepted, the 
parties all left Mr. H err’s office to await the defendants’ in-
vestigation in South Orange and their decision to accept or 
reject.

A  day or two later the defendants called on Carl F. Schwarze, 
then building inspector of South Orange, and inquired of him 
as to whether there were any restrictions against the erection of 
a four-story apartment house in the village of South Orange. 
At p. 41, 1. 27, Schwarze testified: “ I told them this was a 
little new to me. In fact it was the first thing of this kind 
since I was building inspector.”  Both the defendants testified 
that Schwarze told them there was not a four-story apartment 
house in the village and they could walk through the village 
and see for themselves and if they were to start to build, the 
trustees of the village would meet and order the building 
stopped (p. 21, also p. 28).

The defendants then spent about an hour and a half in walk-
ing through the village, but saw no four-story building (p. 28, 
1. 35).

The testimony clearly states that the defendants were dis-
satisfied with the results of their investigation. They promptly 
went to Mr. H err’s office and told him they could not build, 
whereupon Mr. Herr returned to them their check and tore their 
names from the contract forms (p. 21 and p. 26).

The testimony plainly and conclusively shows that the satis-
faction of the defendants with the state of the law in South 
Orange, was the pivot upon which their acceptance of the com-
plainants’ offer and the conclusion of the contract was to turn; 
and that they never communicated such satisfaction to the com-
plainants is admitted by the complainant McLaughlin on pp. 13 
and 14.

Of course there is no duty on the part of the offeree to com-
municate to the offerer his rejection of the offer. However, Mr. 
McLaughlin upon inquiring, was promptly and unequivocally
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informed of the defendants’ rejection. He was asked (p. 11,
1. 13 ):

“ Q When did yon come hack or communicate with Mr. 
Herr? A  I think the next day or day after I  called him 
up on the ’phone and asked him about that, and I think 
he told me it was off and that they could not build.”

It is a well established maxim of equity jurisprudence that 
specific performance will not be decreed if it be reasonably 
doubtful whether the contract was finally concluded. B r e w e r  

v. W i l s o n ,  17 N. J. Equity, 180. The burden of this proof, of 
course, rests upon the complainant. This burden was not 
sustained by the complainants’ proofs in this case. The evi-
dence taken as a whole shows that during the negotiations at 
Mr. H err’s office on October 23, 1917, the'draft of the proposed 
contract was read to the defendants for their approval; that 
upon the reading of the description defendants discovered for 
the first time that the property was situated in the village of 
South Orange; that this discovery created in the minds of the 
defendants a bona-fide doubt as to whether they could build their 
proposed apartment house on the premises; that despite the 
assurances of the complainants, that they could, they refused 
to consummate the deal and execute the contract until they 
investigate; that an investigation was actually made; that the 
investigation, instead of removing the doubt, confirmed it, and 
that the defendants never communicated to the complainants 
their satisfaction with the matter, nor in any other way ac-
cepted the complainants’ offer.

“ Preliminary negotiations which open the way toward 
a contract are not to be confused with the contract itself.”  
Vide, 7 American and English Encyc. of Law, 139, and 
cases in note 1, especially D i e t z  v. F u r i s h ,  53 How. Pr. 
(N. Y. Supr. Ct.), 217. Confirm 79 N. Y., 520.

“ A  specific performance will not be decreed unless the 
existence and terms of the contract be clearly proved. It 
must be shown that a contract has been concluded. If it 
be reasonably doubtful whether the contract was finally 
closed, equity will not interfere by decreeing a specific 
performance.”  R i d g e w a y  v. W h a r t o n ,  6 H. L. Cas., 238; 
B r e w e r  v. W i l s o n ,  2 C. E. Gr., 182; P o t t s  v. B r o w n ,  33 N. 
J. Eq., 650, at p. 657.

The mere fact that a signature has been affixed to a contract 
form does not amount to conclusive evidence of contractual 
intent. A t best it only raises a presumption of such intent 
which may be rebutted by evidence to the contrary, synchronous
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with the act of signing which is admitted as part of the 
res gestae. Now the evidence is clear and uncontradicted that 
the defendants were unwilling to sign for the purpose of execut-
ing a contract and that they continued in their refusal to sign 
for such purchase, hut that they did sign only for a special 
purpose stated by their counsel, to-wit, the convenience of 
counsel and the parties, so that they need not return again 
in the event that the defendant should, at a later date, decide 
l-o enter into the contract.

Something more is necessary to the constitution of a contract 
than the mere signing of the names of the parties to a written 
or printed formula. The procreating fact is the intention of the 
parties, the absence of which no form or ceremony can supply. 
V ol. I I  K e n t ’ s  Com ., 477; A d d iso n  on C o n tra cts ,  chapter 26, 
section 2 ; C h itty  on C on tra cts, volume 1, 20.

D e itz  v. F a rish , 53 How. Pr. (N. Y . Supr. Ct.), 217, is a case 
which we consider directly in point and we respectfully ask the. 
Court’s indulgence of our stating the facts and decision in this 
brief.

In this case the plaintiff and defendant being in treaty 
for the purchase of a house, met at defendants’ office for 
the purpose of continuing negotiations. Plaintiff brought 
with him a printed form of contract in duplicate, with 
the description of the premises filled in. Plaintiff signed 
both of the contracts and handed them to defendant for 
signature, who signed both. At this stage of the business 
it was decided by the defendant to proceed no further in 
it until he had advised with his counsel (in the case at 
Bar defendants refused to proceed even before signing). 
At the time it was agreed between the parties to make the 
delivery of the contract and a payment of the first in-
stallment required by it dependent upon the approval of 
defendants counsel. Defendant took both duplicates into 
his possession, and both parties proceeded to the office 
of the defendant’s counsel. The latter not being in, both 
duplicates, together with the check for the amount of the 
first installment, were left by defendant for his counsel, 
with instructions, in case of approval, to deliver one of 
the duplicates and the check to plaintiff. The contract 
was never approved, nor were any of the papers handed 
by said counsel, or with his knowledge or consent, to the 
plaintiff. Before leaving the office of defendant’s counsel, 
plaintiff succeeded in obtaining one of the papers by re-
moving it from a desk where it was lying and putting it 
in his pocket, took it away with him.
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Held: “ The intent is the governing and controlling
element in the determination of the question whether a 
contract has or has not been concluded in a given case. 
Established forms and ceremonies furnish useful indica-
tions of intention; but in themselves, and in the absence 
of mutual and concurring intention, meeting in the same 
sense to the same point, and embracing the same subject- 
matter, they are inoperative. This is a rule of universal 
jurisprudence, and applies to all classes of contracts.

“ Although the mere consent of the parties will suffice 
for the perfection of consensual contracts, yet if the par-
ties, in agreeing upon a sale or any other bargain, agree 
also that there «shall be some other formal act, intending 
that the bargain shall not be deemed complete until this 
act is performed, the parties, although they may have 
agreed upon the terms, may recede before the aqt is com-
plete.

“ In the case of a contract under seal, or a deed the 
parties are at liberty to recede at any time up to the time 
of its actual delivery as a living obligation. ’ ’

The case of B r e w e r  v. W i l s o n ,  17 N. J. Equity, 180, is an-
other case in point with the case at bar and we quote from the 
opinion of Chancellor Green so much as pertains to the question 
of pr-oof of a contract.

“ The bill is filed to enforce the specific performance of a 
contract for the sale of real estate. The contract rests 
in p a r o l .  The complainant alleges, that on the day of 
the contract, and in part performance thereof, he sur-
rendered the occupation of the premises to the purchaser, 
and put him in the full possession and enjoyment thereof.- 
The defendant, by his answer, denies the making of the 
contract and the delivery of possession of the premises, 
as set out in the complainant’s bill. The burden of prov-
ing both issues is upon the complainant.

“ The material terms of the contract, so far as the nego-
tiation proceeded, are not disputed. The contract was 
for the purchase of a stable, for which the defendant was 
to pay $1,075. The deed was to be made in a few days 
thereafter, and the purchase money was to be paid on the 
delivery of the deed by the defendant’s check therefor, 
payable in sixty days. Thus far the parties agree. But 
the defendant alleges that the contract was not closed. 
That during the negotiation he had objected that the loca-
tion of the premises "was hazardous, the building being 
peculiarly exposed to danger from fire, and that the de-
fendant was at liberty, before the delivery of the deed, to 
satisfy himself upon that point, and that if his investi-
gation did not, prove satisfactory, he was under no obli-
gation to take the title. That his investigation proved 
unsatisfactory, and upon that ground the defendant de-



9

dined to accept the title. The material question presented 
by the issue between the parties is, whether the contract 
was, or was not, finally closed. No one was present at 
the close of the negotiation but the parties themselves. 
The proof of the contract rests upon their testimony alone. 
They are in direct conflict upon the point in issue. There 
is nothing in the testimony of the parties which can be 
regarded as decisive of the question. The complainant 
relies upon the partial occupancy of the premises by the 
defendant, and his statement to his hired man that he had 
bought the stable, as corroborative proof of the allega-
tions of the bill, sufficient to overcome the defendant’s 
answer. It may be admitted that this additional evidence 
is sufficient to obviate the technical objection that some-
thing more than the testimony of a single witness is 
necessary to overcome the allegations of the answer, and 
that it does incline the scale in favor of the complainant’s 
statement. But it is not absolutely inconsistent with the 
defendant’s view of the case, and cannot, therefore, be 
regarded as conclusive of the question, whether the con-
tract was, or was not, finally closed.

A  specific performance will not be decreed, unless the 
existence and the terms of the contract be clearly proved. 
It must be shown that a contract has been concluded. If  
it be reasonably doubtful whether the contract was finally 
concluded, equity will not interfere by decreeing a specific 
performance, but will leave the parties to their remedy at 
law. H u d d l e s t o n  v. B r i s c o e ,  11 Vesey, 591; S t r a t f o r d  v. 
B o s w o r t h ,  2 Ves. & B., 341; F r y  o n  S p e c .  P e r f . ,  § 164.”

The learned Vice-Chancellor in his opinion (pp. 52 and 53) 
states, “ that since the complainants permitted the property 
to be tied up and made themselves liable for the payment of 
commission to their agents, they must have considered the con-
tract closed. ’ ’ But we respectfully .submit that this is entirely 
of no moment. What the complainants thought in the matter is 
of no probative value in the issue of whether a contract was or 
was not entered into. Not what the offerer thought, but what 
the offeree did, is the decisive question. The books abound in 
eases where the offerer thought he had a contract, but upon trial 
was unable to prove that the offeree actually and unequivocally 
accepted the offer.

W e quote from the opinion in D i e t z  v. F a r i s h ,  79 N. Y ., 520: 
“ In this case the evidence is that there was to be no 

contract until delivery and that there was to be no deliv-
ery until the papers were approved. It is said that the 
plaintiffs supposed that the contract was binding and that 
counsel was consulted only as to the payment of $2,000.00. 
If this was so, it would not aid the p laintiffboth  parties
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must consent to make a binding contract. Although the 
parties agreed orally upon the terms of sale, the defendant 
certainly never intended to consummate the contract until 
he was satisfied as to the title; and as the contract was 
never consummated by delivery, there is no authority for 
holding him bound against his intention.”

As a matter of fact the complainants9 land in this case was 
no more tied up than in any other case where the offer is held 
out with the view to a possible future acceptance. Both parties 
were at all times in l o c u s  p e n i t e n t i a e .  The property of the 
complainants was in no sense tied up for even a moment, for 
the complainants were at all times at liberty to revoke their 
offer and themselves call the deal off. That they did hold 
their property open for the acceptance by the defendant was 
a matter of their own free choice done in the hope that the 
defendants might decide to purchase. The complainants, as 
business men, knew that sales of $9,000.00 plots of land in South 
Orange are not made every day, therefore, they undoubtedly 
felt that, although the defendants were unwilling to conclude 
the deal on October 23rd, it was worth their while to hold their 
offer open to the defendants for an additional period of time 
on the chance that the defendants, who had already agreed 
on the terms of the purchase, might later determine to go ahead 
and conclude the purchase. This was sufficient inducement to 
have made it worth while for the complainants, as reasonable 
business men, to hold their offer open although the defendants 
might not eventually purchase.

The Court also speaks of the failure of the defendants to 
have a condition (pertaining to the agreed investigation) incor-
porated in the contract as proof that a binding contract must 
have been concluded. That the defendants did not incorporate 
such a condition certainly does not prove that they are telling 
an untruth about the investigation being agreed to by both sides, 
for the complainants themselves frankly admit that the de-
fendants were to make such an investigation. In other words 
it is perfectly plain by the testimony itself, without resorting 
to inference, that the matter was not to be considered finally 
closed until the investigation in South Orange was made. A  
condition in the contract, however, would have been to the ad-
vantage of the c o m p l a i n a n t s  for then they could have insisted 
upon immediate delivery of a contract. That the complainants 
were unable to induce the defendants to consummate a contract 
containing such condition and to obtain immediate delivery,
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clearly proves that the defendants wanted no contract at all, 
not even a conditional contract.

POINT TWO.
There was no delivery of the paper upon which this suit 

was instituted. r,
It is an elementary proposition of law that an instrument 

cannot be delivered in escrow to the agent or attorney of the 
grantor, because the possession of the grantor’s agent or at-
torney is the grantor’s possession and revocable by him.

W ier  v. B a td o rf, 24 Neb., 86.
B a y  v. L a ça sse, 85 Me., 242.
C on fed era tion  L . A s s ’n  v. O ’D o n m ll, 10 Can. Sup.

Ct. Iiep., 92.
B u c k  v. K n ow lton , 21 Can. Sup. Ct. Rept., 371.
S h elin sk y  v. F o ste r , 87 Atl. (Conn.), 35.

In New Jersey it was decided as early as S ta te  B a n k  at 
E liza b eth  v. C hetw ood, 8 N. J. L., 1, that “ A  party to an 
instrument can never hold it as escrow.”

Mr. H err’s possession of the papers being the possession of 
the defendants, it follows from this doctrine of the New Jersey 
case that no escrow existed.

The testimony is that Mr. Herr was the attorney for the 
defendants Chinich & Densky (the complainants Kelly & Mc-
Laughlin being represented by Mr. Conway) and that the papers 
were left with Mr. Herr with the express understanding that 
he was to hold them as attorney and agent for the defendants.

Mr. Chinich testified (p. 20, 1. 37), “ Then I said, Judge, we 
will not sign the agreement with the check to anybody just 
except to your -in your hands because you are our lawyer.”

Mr. Densky testified (p. 27, 1. 43), “ Well, alright, Judge, we 
can sign on that condition, if you give me a few days and on 
another condition, if you keep the agreement with the check by 
you, you are our lawyer.”

The evidence clearly shows that no delivery was made on the 
^3rd day of October, but that if a delivery were to be made at 
all, it would be at some later date. But the defendants at no 
subsequent time authorized their agent, Mr. Herr, to make such 
a delivery; on the contrary, they returned to his office shortly 
after their investigation in South Orange and strictly forbade
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Mr. Herr to make such delivery; and in fact made delivery 
impossible by taking back their check for the first payment and 
removing their signatures from the draft of the contract.

Before Mr. McLaughlin called in person at the office of Mr. 
Herr, he communicated with him by telephone, and was then 
promptly told that the defendants would not make delivery (p. 
11, 1. 13). However, Mr. McLaughlin, notwithstanding Mr. 
H err’s statement, that he would not deliver the papers, called 
at Mr. H err’s office, and in the absence of Mr. Herr, managed 
to obtain from Mr. H err’s clerk a copy of the contract form, 
admitted as Exhibit C. 1, and upon which this suit was instituted.

It is, therefore, clear that the defendants never surrendered 
control of the papers, and the complainants never obtained a 
valid delivery of any papers as a living contract; but that their 
possession of the paper was and is wrongful.

The complainants acquired no legal advantage by this wrong- 
full possession obtained from Mr. H err’s clerk. D ie ts  v. F a rish , 
79 N. Y ., 520.

POINT THREE.
The paper, Exhibit C. 1, is not a sufficient memorandum 

signed by the parties to be charged as required by the statute 
of frauds and its admittance into evidence was error.

To satisfy the Statute of Frauds, the memorandum signed by 
the party to be charged, must have been delivered. Without a 
valid legal delivery the memorandum is inadmissable, hence the 
Court erred in admitting Exhibit C. 1 (p. 40, 1. 31) as evidence 
of a contract.

V id e  B row n  v. B ro w n ,  33 N. J. E., 650.
B ro w n  on S ta t. o f F ra u d s, §354, and cases in note 3.

W e respectfully submit that the decree of the learned Vice- 
Chancellor be reversed.

B LA TT & LESSER , 
C ou n sel o f D efen d a n ts-A p p ella n ts.

D A V ID  H. Y O N T E F F ,
On B r ie f.
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