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Notice of Ap ,p,eal to Court of Errors 
and Appeals. 

New Jersey Supreme Court 

CARMINE RICHARD, 
Respondent, 

v . 

FRANCIS D. SPAGNA, 
Appellant. 

To Carmine Richard or Hart and Vanderwart, his 
attorneys: 

8ir: 

TAKE NOTICE, That the defendant-appellant, 
Francis D. Spagna, appeals to the Court of Errors 
and Appeals of the State of New Jersey fron1 the 
whole of the judg1nent entered in the above stated 
cause on the following ground: 

1. That the Supreme Court erroneously affirmed 

10 

20 

the judgn1ent of the Third District Oourt of the 
County of Bergen, whereas said court should have 30 
rev~rsed said judgment and ordered a new trial. 

ADOLPH J. H. PETERS, 
Attorney for Appellant. 

Service of the within notice is acknowledged this 
dth day of January, 1927. · 

HART AND VANDERWART, 
Attorneys for Respondent. 40 
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Rule of Affirmance and Remittitur. 

(Filed .) 

NEW JERSEY SUPREME COURT, 

CARMINE RICHARD) 
Plaintiff-A:ppellee, 

v. 

FRANCIS D. SPAGNA) 
Defendant-Appellant. 

On Appeal. 

The above entitled cause having been submitted 
to the court at the May Term, 1926, and · the court 

20 having duly considered the record on appeal, the 
specifications filed and the arguments of respective 
counsel, rendered its decision, affirming :the judg-
ment of the T'hird District Court of the County of 
Bergen. 

It is, therefore, Ordered, that the judgment of 
said 'r hird District Court of the County of Bergen 
be and the same is hereby affirmed, with costs, and 
the record remitted to said District Court to be 

30 
proceeded with in accordance with this judgment 
.and the practice of said court. 

40 

Entered, January 5, 1927. 

On Motion of 

IIAR'r & V ANDERW ART, 
Attorneys for Appellee. 

Notice of A.ppeal. 
( Served, November 12th, 1925.) 

DISTRICT COURT OF THE THIRD 
JUDICIAL DISTRICT OF. THE 

COUNTY OF BERGEN. 
Before-FRED w. MATTOCKS) Esq., Judge. 

CARMINE RICHARD ) 

Plaintiff, 

v. 

FRANCIS D'. SPAGNA ) 

Defendant. 

On Contract. 

Notice of 
Appeal. 

To Car1nine Richard, or Archibald C. Hart attor-
ney for Car1nine Richard : ' 

Sirs: 

Take notice that the defendant, Francis D. 
Spagna, hereby appeals to the New Jersey Supreme 
Court from the judg1nent of the District Court of 
the Third J udici.al District of the County of Ber-
gen, rendered in the above stated action on the 
Fifth day of November, Nineteen Hundred and 
Twenty-five . 

Dated, November 12th, A. D., 1925. 

ADOLPH J. H. PETERS ' Attorney for Defendant. 

I hereby acknowledge service of a copy of the 
within Notice o.f Appeal on me this 1 12th day of 
November, A. D., 1925. 

10 

20 

30 

HART & V ANDERW ART, 40 
Attorneys for Plaintiff. 
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Specification of Reasons for Reversal 
( Filed, April 23, 1926.) 

NEW JERSEY SUPREME COURT. 

CARMINE RICHARD) 

Plaintiff-Respondent, 

'V. 

FRANCIS D. SPAGNA) 
Defendant-Appellant. 

Specifications. 

On Appeal 
From District 

Court. 

The following ·is a brief Specification of the de-
20 termjnations or directions of the District Court, 

with respect to which the appellant is dissatisfied 
in point of law: 

30 

40 

1. The trial court erroneously denied the de-
fendant's motion for a non-suit. 

2. The trial court erroneously gave judgment for 
the plaintiff against the defendant instead of 
awarding a judgment. in favor of the defendant. 

3. The trial court erroneously ad1nitted in .evi-
dence a certain contract nmrked, "Plaintiff's Ex-
hibit P-2", over the objection of the defendant. 

4. The trial court erroneously admitted in evi-
dence a certain check 1narked, ,:Plaintiff's Exhibit 
P-5", over the objection of the defendant. 

5. The trial court erroneously allowed the fol-
lowing ~swer of the plaintiff, Cannine Richard, 
to stand. 

3 
Specification of Reasons for Reve;rsal. 

"Q. Was there any question at all about the 
man Praskac being ready, willing and able to 
buy the property? A. He was always able. 

Mr. Peters: I object to that as a conclu-
sion. 

The Court: Is that the only ground? I 
will allow the answer." 10 

The following are additional specifications, being 
errors residing in the final judgment of said court, 
which have been served as grounds of appeal. 

6. There was no legal evidence to1 support the 
finding of the trial court set out in its n1emoran-
dum as follows : 

"By virtue of this authorization I find the 
plaintiff procured one Charles Praskac, who 
agreed to purchase the premises at the price 20 
and upon the terms mentioned in the said au-
thorization and that said Praskac deposited 
$100 on account thereof." 

7. The authorization n1arked in evidence as 
"P-1" did not contain all of the owner's terms; and 
there was no evidence of a meeting of minds be-
tween the owner and the alleged purchaser; the 
production of a pu1·chaser able and willing to pur-
chase said prope1·ty being insufficient in law, under 
such circumstances, to support said judgn1ent. 

8. There was no evidence to support a finding 
by the trial court that the plaintiff procured a pur-
chaser able and willing to purchase the property 
on the terms fix:ed by the owner, in the authoriza-
tion. · 

9. The production of the alleged purchaser, 
Praskac, accrued after a reasonable time, as a 
matter of law, had elapsed for the performance of 
the written authority given the plaintiff, and after 

30 

40 
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Docket. 

the said authority was by such lapse of time ter-
minated. 

ADOLPH J. H. PETERS, 
Attorney for Defendant-Appellant. 

10 We hereby aclmowledge service of a copy of the 
within Specifications on us this 21st day of April, 

20 

30 

40 

A. D., 1926. 
HAR'!, & V AN•DfERW ART, 

Attorneys for Plaintiff-Respondent. 

D ,ocket 

( Filed, April 23rd, 1926.) 

THE DISTRICT COURT OF THE THIRD JU-
DICIAL DISTRICT OF TI-IE COUNTY OF 
BERGEN. 

State of New Jersey, 
Bergen County, 

No. 20226. 

} ss.: 

Before-FREDERICK w. MATTOCKS, Esq., Judge. 

CARMINE RICHARD, 
Plaintiff, 

v. 

FRANCIS D. SPAGNA, 
Defendant. 

Upon Oontract. 

HART & V ANDERW ART, 
Plaintiff's Attorneys. 

ADOLPH J. H. PETERS, 
Defendant's Attorney. 

COSTS COUNTY 

Sun1mons, $1.50 

Service and 

Return, 

Mileage, 

Order, &c., 

Venire, 

Su1nn1oru.ng Jury, 

Attending Jury, 

Jury Fees, 

Service of Sub-
poenas, 

Witness Fees 1 

Listing Fees, 1.50 

5 
Docket. 

AL 

A Summons was is-
sued tested March 23r.d, 
1925, returnab1e April 
3rd, 1925, at 9 :30 o'clock 

.60 in the forenoon at the 
Court Room of said ,10 

.56 Court in Bergen County. 
The ( Constable, or) Ser-
geant-at-Arms, Returned 
the summons as follows 

' viz.: I served the within 
sunnnons March 27th 

' A. D., 1925, on the de-
fendant by reading the 
same to him and deliv-
ered to him a oopy 
thereof. 

WILLIAM A. OLIVER 
' Sergeant-at-Arms. 

20 

Attorneys' Fee 5% 25.00 

tJ une 5th, 1925, the 
plaintiff appeared and 
the trial of the cause 
was proceeded with as 
follows : On the p1•·oof of 
clain1 judgment was ren-
dered: 

30 

$3.00 $26.16 

Execution, 

Service and Return 

Mileage, 

June 17th, 1925, Affi-
davit and Rule to shoiW 
cause filed. 

June 25th, 1925, No-
tice to produce filed. 

·40 
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COSTS COUNTY 

TTanscript of 
Judgment, 

Alias Execution, 

Mileage, 

Orders, $1.00 
1.00 

Exemplified copy 
of Judgment, 1.00 

Credits, 

6 
-Docket. 

AL 

August 12, 1925, Affi-
davit and rule to show 
cause filed. 

September 11th, 1925, 
New trial granted on 
order. 

October 9, 1925, Par-
ties appeared and pro-
ceeded to trial. 

On the part of the 
plaintfff Carmine Rich-
ard, Ralph W. Bennett, 
StenogTapher, Nicholas 
F. Mahoney, John D. 
Coysh, Charles Praskac 
( Carmine Richard, re-
buttal). 

On the part of the de-
fendant, Francis D. 
Spagna. 

N oven1ber 7th, 1925, 
Opinion filed "Judgment 
for plaintiff for $500.00." 

N ove1nber 17th, 1925. 
Notice of appeal filed. 

November 27th, 1925. 
Bond filed on appeal. 

Dece1nber 24th, 1925. 
Order signed extending 

7 
State of n ,emand. 

time to settle or fix state 
of the case, to January 
13th, 1926. Filed. 

January 
Certificate 
tlen1ent of 
peal." 

6th, 1926. 
signed '' Set-
Case on ap-

"Whereupon it is, on this fifth day of June, A. D 1., 

1925, by this court considered and adjudged that 
said Carmine Richard, plaintiff, recover against 
said Francis D. Spagna, defendant, the sum of 
Five Hundred Dollars and no cents, debt and 
twenty-nine doUars and sixteen -cents costs of suit. 

I certify this to be a true copy of the docket in 
above action. 

April 20, 1926. 

( Seal) 
FRED ·v. KELLOGG, 

Clerk. 

State of Deman 1d. 

DliSTRICT COURT, 
FOR THE THIRD JUDICIAL DISTRICT OF THE COUNTY 

OF BERGEN. 

CARMINE RICHARD, 

Plaintiff, 

v. 

FRANC!~ D. SP.AGNA, 

Defendant. 

On Contract. 

State of 
Demand. 

Plaintiff, residing in the Borough of Cliffside 
Park, Bergen County, New Jersey, says: 

10 

20 

30 

40 



8 
S,tate -of Dem.and. 

That he is a licensed real estate broker of the 
State of New Jersey; that his office is at 356 
Palisade Avenue, Cliffside Park, New Jersey. 

That on February 2, 1925, pursuant to the 
written authorization of the defendant, a copy of 
which is attached hereto, he sold the premises de-

:10 scribed therein, according to the terms therein 
specified. As a result of said sale, plaintiff became 
and was entitled to five per cent. of said price, 
namely, $675.00. Plaintiff demanded payment of 
said sum,, but defendant failed to pay it or any 
part thereof. 

Plaintiff waives all monevs in excess of $500.00. 
<I 

Plaintiff demands of the defendant the sum of 
$500.00 together with costs of court. 

20 HART & V ANDERW ART, 
Attorneys of Plaintiff. 

May 19, 1924. 

STANDARD AUTHORIZ ,ATION 

REAL ESTATE BOARD OF GRANTWOOD-PALISADE 

30 The undersigned hereby authorizes Car111iJ!e 
Richard member of the Real Estate Board of Grant-
wood-Palisade, to sell the property described below, 
which is made part of this agreement, and for 
which services I agree to pay said Agent a com -
mission of Five ( 5o/a) per cent. if the property or 
properties are improved, Ten ( 10%) per cent. on 
the total selling price if unimproved, business, 
factory, or garage, property, acreage and farm 
property. These rates of commission- -to -apply -on 

40 the amount finally accepted, be it more or less than 

~,. 
~ Ii'! 

the price hereinafter named, provided the 'property 
is sold through, ,-said Agent's influence and efforts 
or the purchaser introduced by him. 

Property : 521 Brandon Place. 
Price: $13,500.00. 
Terms of Sale: First mortgage $7000.00, 

$·2000.00 or $3000.00 cash. 10 · 

F. D. SPAGNA (L. S.) 
Address : 515 Brandon Place. 
Phone : Cliffside 50-M. 

75 x 100 plot. 
Frame, shingle-two family-4 rooms, summer 

kitchen, bath pantry-1st :floor, rented $70.00 20 
monthly, April 1st to Oct. 1st, $60.00 monthly, Oct. 
1st to Apr. 1st. / 

5 room ., bath, pantry-2nd :floor. 
Two :finished rooms in attic, 1 for each apart-

n1ent, gas, electric, steam heat, 2 separate heaters, 
one entrance, 2 open porches for second :floor. 
Stone garage for one car. 

30 

40 
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State of Ca.s·e. 

DISTRICT COURT, 
THIRD DISTRICT. 

CARMINE RICHARD) 
Plaintiff, 

against 

FRANCIS D. SP.AGNA) 
Defendant. 

I-Iackensack, New Jersey, October 9, 1925. 

Be :fore--Hon. FREDERICK w. MATTOCKS) Justice .. 

APPEARANCES : 

HERMAN VANDERWART) Esq., for the ' Plaintiff. 
ADOLPH H. PETERS) Esq., for the Defendant. 

CARMINE RIOHARD, the plaintiff, called as a 
witness in his o-wn behalf, being first duly sworn, 
testified as f ollo-ws : 

Direct Examination by Mr. Vanderwart : 

Q. I show you what purports to be a standard 
authorization for the sale of real estate, dated lVIay 
19, 1924, apparently authorizing you to sell certain 
real estate, and ask you ·whether that form is by 
you and whether that was filed in your office. A. 
Yes. 

Q. You are a regularly licensed broker of real 
estate, licensed in New Jersey? A. Yes. 

11 
Oarrmine Richard-D 1irect Examination. 

Mr. Vanderwart: It is signed by him. I 
offer it in evidence. 

( The paper referred to was received in evi-
dence and 1narked "Plaintiff's Exhibit 1.") 

Q. Was that authorization ever detern1ined or 
cancelled by Mr. Spagno? 10 

Mr. Peters: I object to that. That 1s 
leading. 

The Court : Yes. 

By Mr. Vanderwart; 

Q. Was this ever cancelled? 

Mr. Peters: I object to that. 
The Court : Sustained. 

By Mr. Vanderwart : 

Q. What did Mr. Spagno do~ if anything, in con• 
rrection with the continuance of this authorization? 
Did he ever do anything? A. No, sir. 

·Q. Did he ever cancel it? A. No, sir. 

Mr. Peters: I object to the question on 
the ground that it is leading and ask that 
the answer be stricken out. 

The Court : Yes. I think that that is a 
matter of defense. They signed it and I sup-
pose it is presumed to be still in existence, 

By Mr. Vanderwart : 

Q. Did you under this authorization procure a 
purchaser of this property for Mr. Spagno? 

Mr. Peters: I object to that on the 
ground that it is leading. This witness may 
say ·what he did. 

20 

30 

40 
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12 
0 arrnirie Richard-Direct E xamirict tion. 

The Court: Yes. Suppose you ask him 
what he did. 

By Mr. Vanderwart : 

Q. What did you first do with it? 
your filing system. 

Describe 
• ,I 

Mr. Peters: I don't want that. 
Mr. Vanderwart: What do ,you want? 
Mr. Peters: I don't want counsel to 

testify. 
The Court: Produce somebody who 

wanted to buy the property. 

By Mr. Vanderwart: 

Q. Did you procure a purchaser for . that prop-
erty? A. Yes. 

Q. I show you what purports to be a contract in 
duplicate-Charles Praskac and Maria Praskac-
and ask you if that is a contract executed by the1n 
pursuant to your authorization to sell? A. Yes. 

Mr. Vanderwart: I offer it in evidence. 
Mr. Peters: I object to it. 

By the Court : 

Q. Did you see hlm sign it? · A. Yes. 
Q. Were you a witness to it? A. Yes. 

Mr. Peters: It was not signed by my 
man; it was signed by some purchaser. A 
contract was never signed. 

The Court: I suppose that that would 
be a matter for argument-as to whether it 
was a contract. He is offering it as a con-
tract. 

13 
0 CTJrmine Richard-Direct E xaminati.on. 

Mr. Peters: He is offering it as a con-
tract, signed and executed, which he pre-
pared and which he had no authority to pre-
pare or to convey at all, which was never 
signed by Spagno, but signed by some 1nan 
that he procured. That certainly cannot 
bind us. 

The Court: I will allow it in evidence. 
(The paper referred to was received in 

evidence and marked "Plaintiff's Exhibit 
2.") 

Mr. Peters : Your Honor will grant me 
an exception? 

The Court : Yes. 
Mr. Peters: I object to it ori the further 

ground that the mere authorization of the 
real estate broker to sell property does not 
imply his right to prepare or execute a con-
tract for the vendor. 

Mr. Vanderwart : There is no one on the 
face of the earth with any knowledge of the 
fundamentals of la-w who would offer this 
as a contract, and the "'\\70nderment to me 
iR that anyone would assume that it is being 
offered as a contract. It is a presentation 
of a bidder and a proposed contract. That is 
what it was offered as. 

The Court : It is already in evidence. 
You have your objection. 

By Mr. Vanderwart: 

Q· .. Mr. Richard, after the signing and execution 
of Plaintiff's Exhibit 2 what did you do with it? A. 
We telephoned to Mr. Spagno that we had received 
a deposit, and he came in next day and he said he 
would not sign the contract; he would not go 
through with it. 

10 

20 

30 
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Owrmi,ne Richard-. Direct Exanvination. 

Mr. Peters: A little louder. 
The Witness : He said ·he would not go 

through with the contract. 

By Mr. Vanderwart : 

Q. vVhat did you do then, Mr. Richard, with this 
Exhibit P-2? A. Well, then I called hiin up agai n . 
I-Ie caine in again, but still ·he refused to sign the 
contract. 

Mr. Peters: I object to this. 
The Cour t : Let us get the question first. 

Then you 111ay object to it. Read the ques-
tion. 

( The stenographer read the last question.) 
Mr. Peters: I object to it on the ground 

that that testimony, first of all, is irrelevant, 
incompetent, and immaterial, and upon the 
further ground that there is nothing in the 
written authorization which specifies the 
tern1s of sale or the amount of deposit and 
this man had no po'\Ver to take it upon him-
self to take a deposit for Mr. Spagno with-
out consulting hin1 and hy his authority; and 
therefore that evidence is incon1petent-

'rhe Court : I will allow the evidence. 
1\1:r. Peters: -irrelevant~ and in1n1aterial. 

Your Honor will grant n1e an e~ception? 
The Court : Yes. 

By the Court : 

Q. What did you do with reference to the-

1\ir. Vanderwart: The $100 deposit. 

A. Then Mr. Spagno-
Q. What did you do? 

15 
Oarmine Richard--Dir .ect Examination. 

By l1r. Vanderwart: 

Q. You know what you did. A. I sent Mr. 
Mahoney, who made this sale, with the contract 
and a check and $100 in cash to tender it to him. 

Q. Did you write any letter to Mr. Spagno con-
cerning this? A. I wrote a letter and he replied-

Q·. Was this letter registered or not registered? 
A. It was registered. 

•Q·. I show you a carbon copy of a letter, dated 
March 12 or 13-somewhat obliterated-and ask 
the defendant to produce the original. 

(Mr. Peters handed a paper to Mr ,. 
Vanderwart.) 

By 1\Ir. Vanderwart; 
'--

Q. Is this the letter which you wrote ( handing 
.a paper to the witness)? A. Yes. 

lir. ·vanderwart: I ask counsel whether 
there is any question about the receipt by 
the defendant of that letter. 

Mr. Peters: We admit the receipt of that 
letter. We replied to it. 

By 1\{r. Vanderwart : 

Q. I show you '\vhat purports to be a letter dated 
:b-,ebruary 27)-a copy thereof-and ask the defend-
ant's counsel to produce the original. 

The Court : Do you want the first one 
1narked'? 

Mr. Vanderwart .: Yes. I want both of 
them marked. 

I offer this letter in evidence, produced by 
the defendant on notice from the plaintiff. 

10 

30 

40 



16 
Owrmine Richard-Direct Examination. 

The Court : These are offered in evidence, 
the Mar •ch 12 letter first? 

Mr. -Vanderwart: No; February 27 . . · 
The Court: The February 27 letter is 

first? 

10 ;-•,. 
Mr. Vanderwart: The February 27 letter 

is offered second. 

20 

30 

( The papers referred to were received in 
evidence. The letter dated March 12 was 
marked "Plaintiff's Exhibit 3" and the letter 
dated February 27 was marked "Plaintiff's 
Exhibit 4.") 

By 1\1.:r. Vanderwart: 

Q. Did you receive anything fron1 Mr. 'Charles 
Praskac in connection with this deposit? A. vVe 
received a check in the sum of $100. 

Q., I . show you a check signed by Charles Praskac 
and ask you whether this ~s the check to ~hich yo~ 
refer. A. Yes, sir. 

1\1:r. Vanderwart : I offer that in · evidence. 
Mr. Pete1·s: I object to that's being 

offered in evidence on the ground that as 
a matter of law from the testimony as it 
has been given on the stand it does not 
appear that Mr. Richard had any authority 
to accept a deposit on this property. 

'fhe Court : I will allow it. 
( The pa:rer referred to wa ·s received in 

evidence and marked "Plaintiff's Exhibit 
5.") 

Mr. Peters: Your Honor will grant me 
an exception? 

The Court.: Yes. 

By Mr. Vanderwart: 

Q. I show you a letter dated March 10, signed 

1.7 
Gwrmine Richard-Gross Examination. 

"Charles Praskac" and qne . dated March 16, 1925, 
and ask you whether those two letters were received 
by you from Spagno. A. Yes. 

lVIr. Peters: Are those my letters? Are · 
those in reply to the two letters you just 
offered in evidence? 

l\ir. Vanderwart: Yes. 10, 
lYir. Peters: I have no objection. 
· ( The papers referred to were received in 

evidence and marked "Plaintiff's Exhibits 6 
and 7" re spectively.) 

By Mr. Vanderwart: 

Q. Had you representatives in your office acting 
for you? A. Yes. 

·,Q. vVhat were their names? A. Nicholas F. 
lVIahoney was one of the agents. 20 . 

Q.-vV as there another? --.A. John D. Coysh was 
another. 

Q. After the presentation of P 2 to Mr. Spagno 
did you converse ·wit~ him at all on the subject 
of this , contract? A. Only twice; in my office. 

· Q~ What is ·that? A. He was in my office twice. 
Q. How soon after ·this · contract was shown'? A. 

The first tilne was the day after. The second tin1e, 
I believe, was the third day. 

Q. What did he say to you and you to him in 30 
those conversations? A. He says, "I will never 
go through with that contract." That is all I could 
get out of him- · ~e ~ou~d not go through with the 
contract. 

Q. Referring to P 2? A. Referring to the con-
tract which 1\1:r. Praskac signed. 

Gross-examination by Mr. Peters : 

.. Q .. vVho prepared this so-called contract that 
apparently was . signed by Praskac? A. Who pre-
pared it? I did. 

40 
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18 
Carmine Richard-Gross Examina ,tion. 

Q. From w hon1 did you get your instructions to 
prepare it? .A. We always prepare contracts. 

Q. Did you get any inst1'uctions from Spagno . to 
prepare that contract? A. Under the directions-

Q. Never mind that. "Yes" or "No" is the 
answer to that question. Did you get any instruc-

1 O. tions from him to prepare this contract? 

Mr. Vanderwart; I object to that, if your 
Honor please, because there is no contract 
in evidence and no so-called contract. 

'l'.he uourt: I suppose he has a right to 
attack its being in evidence. 

~lr. Vanderwart: If counsel seeks to de-
scribe P ~, which is a p1·oposition to pur-
chase, as a cont1·act, of coun;e I don't under-

20 stand the question. 

30 

40 

lVlr . .Peters: I understood your Honor to 
allow it in evidence as a contract and I want 
to refer to it as such. 

'l'he Uourt : We allowed it in evidence for 
what it is ·worth, so I suppose he has a right 
to introduce son1ething into evidence to show 
that it is worth nothing. 

By Mr. Peters : 

Q. Referring to Exhibit P 2, marked in evidence, 
which is purported to be a standard contract of 
sale signed by Charles Praskac and Maria Praskac ' 
and which you identified; Who prepared that 
paper? 

'fhe Court : He said he did. There is no 
question-

A. I dictated it to n1y girl. 
Q. Your stenographer did the typing and you 

dictated it? A~ Yes. 

19 ' 
Ga.rm.inc Richard--Orosg Examina.tion. 

Q. Before you dictated that so-called, purported 
contract to your stenographer had you conferred 
with Mr. Spagno as to the terms? A. Well, the 
terms-

By the Court: 

Q. Answer the question. A. I had not. 

By Mr. Peters: 

Q:. Had you talked to Spagno at all about what 
was to go into that contract, before you prepared 
it? A. Prior, when he signed-

Q. Had you talked-

10 

Mr. ·v anderwart: I- submit that counsel 
n1ust allow the witness to answer the ques- 20 
tion, whether it is favorable or unfavorable. 

The Court: He says. he did not get any in-
structions from the defendant before pre-
paring it. 

M1. Peters: All right, if your Honor is 
satisfied. 

By Mr. Peters: 

Q. This authorization that you received from 
Spagno was signed a way back in F 'ebruary of 1924 , 
·wasn't it? 

Mr. Vanderwart: I object to that .because 
it speaks for itself. 

The Court: It speaks for itself. 

By Mr. Peters: 

Q. I show you Exhibit P-1. I presume that that 
was signed by Mr. Spag~o on the day it bears date 
-May 19, 1.924? A. Yes,. 

30 
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Oarmine ·Richarci,...-:_cros,s. Excimin·a,tion~ 

Q\. And your first negotiations with reference to 
the sale of this property to Praskac did not take 
place until about February of the following year- · 
about ten months later? A. Yes. 

Q. So between May 19, 1924, and F 'ebruary, 
1925, you did not discuss the further term ·s of th is 
sale at all with lVI_r. Spagno? · A. Yes. He was in 
several ti:ines and t alked about- th~ sale of the 
house. 

Q1• I understand, but did you discuss with hi1n 
the terms before you prepared your so-called con-
tract? · A. I dis cussed the terms when he signed 
that authorization. 

Q. I unders t and, but did you dis,c.uss tern 1s: with · 
him since that, to find out '\Y het her he ha d chang ed 
the terms? ' ... i\ .. I did not after that. 

Q,. Didn't he tell you that he could J;iot afford to 
sell the house for $13,500; that he had made im-
]_)rovements · and he would have to sell it for 
$14,500? A. l--Ie didn't say that. 

<i Are you sure about that? A. Positive. 
Q. Did you consult Spag~10 about the deposit of 

$100 before you took that from: Praskac? . A. No. I 
received it first and called him up shortly after-
ward and 1 told hiln I had a deposit .. 

Q. vVhat right did you have to accept for him a 
deposit 1~itl,wut ;catliI}g hin1 up as to the _ainount? 
A. Only u.nde:i;-the authorization. . , , 

t. ,,' ' ' •' ' I 

Q1. Where does your authorization say that ypu,. 
had a right to accept a de.posit? Look at it (hand-
ing a paper to the witness). 'A. I-low. could I sub-
n1it.-

Q:. Just ldok at it and tell nie whe-re this says 
anything about your right to accept a deposit f<!•r 
the owner? A. It does not say that, but that is 
the only way · I could submit rn.y buy. · 

Q·. It does not -say that, so you took this deposit 

21 
Carmine . ·Richard--Oross Examina ,tion .. 

not knowing whether it ,vas agreea ,ble or not .to 
Spagno and before you ever consulted him a.bout; 
it; is that right? A. I didn't consult him; no, 
SJ.r. 

Q·. You did not, consult him? A. No. 
Q1

• You didn't consult him about the conditionsi 
of this contract before Praslta .c signed it? A. I 
didn't get it. . Wnat was that question? ' 

Q. I say, You didn't consult him about the terms 
that were to go into this contract before Praskac 
signed it? A. These were terms. that-

Q,. Answer that question "Yes" or "No." A. Do 
you mean I didn't consult--

Qi. Yes, didn't conSJUlt 8pagno. 

ML Va-nderwart : I object to tha.t. It is 
very obviouSr that the terms are expressed 
upon Exhibit P-2,. given to Mr. Richard at 
the tin1e P-2 was . signed, and now in evi-
dence. · 

The Court: You mean P-1. 
M1·. Vanderwart: Yes, P-1.. 
'r he Court : I-Ie said he got no instruc .. 

tions from the defendant before. 
M.r-. Peters: 

satisfied. 
The Court: 

All right, if your Honor is 

10 

20 

want. 
I don't know what more vou 

u , '30 

Mr. Peters: I don't want to clutter up the 
re.cord. 

The Court : He said he received no in7 
structions 1 before he prepared the contract. 

By Mr. Peters : 

Q·. Do you know when the Praskaic people went 
out to look at this , house? Were you with tliem? A. 
No. Mr. Mahoney was the man that negotiated the :'21:Q 
sale. 
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Carmine Richcird-Gross · Examination; 

Q'. Do you know the time when Praskac looked 
at the house? A. No. Mr. Mahoney n1ade the sale. 

Q1
• Did you know that they did look at the house? 

A. As far as ·what Mr. 1\iahoney told me. 
Q. You don't know what Mr. Mahoney did? A. 

I don't know. 
1n Q .. You do kno-w that they saw the house before 

the contract was signed, don't you? A. I was told 
so. 

Q. Didn't Praskac tell you that he had talked 
to 1\Ir. Spr1gno before he signed the contract and 
that Spa,gno wanted $~4,500 for the house? A. No, 
sir. 

Q. Didn it he tell you that he had given instruc-
tions to you to sell it for $13,500 and he couldn't 
understand why he wanted $14,500? A. No, sir. 

20 Qi. You never talked to Praskac about it? ' A. No. 
Q. · Praska,c never talked to you about it? A. No. 
Q. I-Ie never told you that he had seen the house? 

A. No. I don't lmow anything about when he 
sa:w the house. -

Q:. After you had this contract signed and this , 
deposit, Spagno ca111e into your office, didn't he? 
A. Yes. 

Q. Did you know who the owner of thisr property 
was? A. Ile represented that he was the owner. 

30 Q. He told you it was the Wes.tern Ne1v York 
Construction Oo111pany, didn't he? A. No, sir. He 
said he owned it himself. 

Q. You never knew that it is a corporation that 
owns it? A. I don't know it. 

Q1• You didn't know it at that time? Didn't he 
tell you so·? A. No, sir; he never did. 

Q. I-Le can1e to your office a day or two after, 
didn't he? A. Yes, stir; the next day. 

Q:. vVhen was that? In February of this year 
40 , or in March? A. It was the day after the ,contract 

was dated. 

23 
Carmine . Richmrd-Cross Exarmina,tion.-

Qi. ¥ou called him_· up and asked hi111 to call, 
didn't you'? A. Yes, sir. 

Qi. You called hin1 up, did you? A. Yes. 
Q·. Are you sure about that? A. The stenog-

rapher called hhn up. My stenographer called hi1n 
up to con1e over and sign a contract, as far as I 
remember. 10 

Q. Isn't it a f3Jct that Mr. S.pagno caiSually passed 
your office and you beckoned to him to come in? A. 
What did you ·s.ay? 

Q. Is it not a fact that Mr. S.pagno happened to 
come by your office and you called hiin in? A. This 
last time I called him in. 

Q:. Did you say to him, "Did you g~t my letter?" 
-referring to this pa;per--Jand dido 't he say, "No. 
I haven't got it. - I haven't been in the post.office 
yet?" A. I don't remember anything about a letter. 20 

Q·. You ha-ve a pretty good me111ory, haven't you? 
A. Of ,course I have. 

Q. Do you remen1ber speaking to him about one 
of these letters that were offered in evidence here-
the first letter? A. Yes. 

Q1• Don 't you recall spealdng to him about that 
letter-that you had a purchaser, a man by the 
nan1e of Pr-askac, who was goiI1g to c0111e out and 
look at the house? A. vVe didn't talk about this 
letter when he came in. 30 

Q. What letter did you talk about? A. The only 
thing I s:aid is that I received a deposit on the 
terms of the authorization. I wanted hi1n to ac-
cept that and he said he would not. 

Qi. You received a deposit on the terms of the 
authorization? There is nothing in the authori-
zation that says that you can take a deposit? · A. 
The price was-

Q:. You mean that you received a deposit pursu-
ant to the sale price in the authorization. That is 40 
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Carmin'e· ,Richar~Oross > Exttmin :a.ttio1i.~ 

what you mean, fsn't it? A. We · received the price 
he wanted and he ought to take the deposit. L 
n1ean n1y office when I say that. 

Qi. You don't n1.ean Spa.gno? A. Of course not. 
Q•. You didn't consult Spagno about this deposit . 

until after you had tak en it and until after he had 
signed that paper. That is right, isn't it? A. I. 
didn't ,consult him; no, sir. · 

Q. After you had the contract .signed and had _ 
this deposit was the time when you made a tender 
of that-so to speak-to Mr. Spagno; isn't that it? 
A. That is the way it was. 

Q. Did 1\fr. Spagno look over the contract? A. 
He says he would not look it over. 

Q. Did he look over the contract? A. Yes or 
no. A. I don 't re1ne1nber. 

Mr. Vanderwart :. He said he would not 
look over it. 

The Court : He said he would not loo~r it 
over .. 

The vVitness: He said he would not look 
it over. He seen1ed to know all about the 
1natter .. 

By J\lr . . Peters : 

Q. You said a moment ago that he looked over 
the contract. . A. I didn't say that. 

Q. You say he did not look over it? · A. No, sir; 
he did not look over it. . I proffered it to him and 
he wouudn't take it. 

Q. Did he say anything to you at that time about 
wanting more money for the property? A. No, sir. 
· Q. Did he say anything to you about. having 
made improven1ents and that he ought to have 
more money? A. Do you mean when I submitte~ 
the contract? 

25'. 
O'armine Richard-Gross Examination. , 

- - ' -

Q. Yes. A. Yes, lie did. 
Q. What did he say? A. He said, "I am not 

going to sell for that amount any more now." 
Q. Did he tell you what amount he would have 

to have? A. He said something like $14,500. I 
don't re1nember. He said nothing about any 1m-
proven1ents to me. 10: 

Q. He said s01nething about $14,500? You do · 
ren1e1nber that? A. I don't ren1ember. It was 
$14,000 or $14,500. 

Q .. Did he say anything to you about it when 
you called his attention to the fact that you had 
taken the deposit? Didn't he say, "Why didn't 
you consult me first before you did that"? A. He 
didn't say any thing like that. 

Q. What? A.- No, sir. 
Q. Didn't he say to you, "What right had you 2o. 

to make out a contract without consultino- 1ne 
b 

first"? A. No, sir. He didn't say anything at all, 
except that he said he wanted more n1oney. 

Q. vVhat is that? A. He said, "I am going to 
ask n1ore money hereafter." 

Q. He never said that he wanted the contract 
submitted for his approval? A. No, sir. 

Q. And that you should have consulted hiin 
about it? A. I-:Ie didn't say that. 

Q. He never asked you either verbally or in 30 . 
writing to submit the contract for approval, did he? 
A. No, sir. 

Q. Now I call your attention to Exhibit P-6 and 
ask you whether he did not ask you to produce a 
proper fonn of contract in that letter. 

Mr. Vanderwart: I object to that. The 
letter speaks for itself. 

·The Court: I will al1ow it. 

A. He did, after he refuseu to sign · the eon tract. 40 
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Carmhne Richard-Cross Examination. 

By Mr. Peters: 

Q. Did you ever send any other contract but . 
this one? A. I sent the same contract. 

Q. Mr. Richard, y,ou have been a real estate man , 
for some ti1ne? A. Certainly have. 

Q. Didn't you think a deposit of $100 rather . 
s1nall on a $13,500 proposition-as a real estate 
man? A. He didn't ,object to the amount of the 
deposit. 

Q. What is that? A. He didn't object to the 
mnount of the deposit. 

Q. I didn't ask you that, sir. I say that without 
consulting ~fr. Spagno, and your agree1nent or 
authorization being silent 1 as to what you had a 
right to take in the way of a deposit, didn't you 
think $100 ,vas rather s1nall on a $13,500 proposi-
tion? A. That is a matter of opinion. 

Q. You would not take it, w,ould you? A. I cer-
tainy do. Lots ,of tin1es. 

Q. What? A. · A good n1any times. 
Q.. On a $17,000 deal-n1y house-a week ago 

you asked for a $700 deposit. A. That is an en-
tirely different proposition. 

Q. You get as much as you can, don't you? A. 
You bet your life. 

Q. Did you feel that you were protecting the 
o,vner,~who, is Mr. Spagno in this case-by ac-
cepting a deposit of $100, when your con11nission, 
according to your agreement, upon the signing of 
the contract-$625-would have been due? You 
don't want the court to believe that, do you? A. 
What is the question? 

Mr. Vanderwart: The question is objec-
tionable under all the decisionsr--"Y ou don't 
want the Court to believe." 

Mr. Peters: I will withdraw it. 

Carmhrt'e Richard-Cross Examina .tion. 

By Mr. Peters : 

Q. You say that you never got any authority to 
accept a deposit; you merely took $100 deposit; 
is: that right? A. Except that I understood when 
he signed the authorization that of course I could 
take a deposit. 

Q. Y,ou are a licensed real estate broker? A. Of 
course I am. 

Q;. You know, as a real estate broker, that as 
soon as an ,owner and a purchaser execute a con-
tract, upon the terms of that contra:ct they both 
agree upon, your commission is immediately due 
and does not depend upon the title passing? You 
know that? 

Mr. Vanderwart: I object to that. It is 
a matter of law. 

The Court: I don't see that that has any 
bearing on this case or .on any case--w hat 
Mr. Richard 1night think. 

Mr. Peters: I will withdraw it. 
The Court: His opinion on that ques-

tion would not influence the Court. 

By lVIr. Peters: 

Q .. Did J\ir. Spagno, after he looked at this con-
tract, say anything to you about that when a proper 
form of contract is drawn up, he would sign it? 
A. He didn't look over the contract, and he made 
no ·suggestions at all. 

Q. Did he speak about easements that affected 
that property? A. Never did. 

Q. Did he speak about restrictions that would 
have to be mentioned in the contract? A. No, sir. 

Q. Didn't he tell you that the deposit that you 
had accepted was entirely too small? A. He never 
said anything about the deposit. 
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Ca>rinhti·e RichCird;-Oross ExCiminCiti'on·: 

Q·. Did he tell you son1ething had · to be put into 
the contract about a previous mortgage that ~vas 
on the property? A. As he represented it, I 
thought there were no mortgages on it-as he said · 
in my office. 

Q. What is that? A. As far as I know, I 
thou O'ht there ·were no mortgages on it. 

Q. 
0 

You don't n1ean that, do you? A. As far as I 
kno-w. 

,Q. It says right here in this authorization, "first 
mortgage." A. First he represented that there 
were no n1ortgages. I have proofs of that if you 
want them. 

Q. N.ow you know that there was a first mort-
gage? A. Yes, after looking over the card. · 

Q. Why did you say a 111inute ago that he rep-
resented that there were no n1ortgages? A. He 
cam.e into our place and said that that was his 
property. We didn't konw anything about the 
Western New Y orlr. 

Q. D1dn't he tell you that this $7,000 first mort-
gage covered five or six lots? A. Never did. 

Q. What? A. He never did. 
Q. And that it was held by a building and loan 

company? It is in the authorization, which was 
taken from this-pursuant to the tern1s of Exhibit 
P-2, 1narked in evidence, the purchase price was -.to 
be $13,500? A. Yes, sir. 

Q. Entered as the deposit is $1,900 in cash and 
$7,000 by assuming a first n1ortgagP- now on said 
pren1ises .. That would show that you . knew about 
it? A. Yes. 

Q. The balance of $4,5100 by a second n1ortgage 
payable $300 and interest at the rate ,of six per 
cent. semi-annually. vVhere d1d you get the in-
structions with respect _ to the second n101·tgage? 
A. That was a verbal conversation before the 
authorization was signed. 

'.29 
, Oarrnine Richard-Gross ExCimination. 

Q. There is nothing in the authorization about 
that second mortgage, is there? A. That is up to 
you to know that. 

The Court: He explained that it was a 
verbal agreen1ent prior to the authorization 

• 

.being signed. - · 10 

By Mr. Peters: 

Q. You say there was an arrangement prior to 
the authorization? A. Yes, verbal; when he signed 
that authorization. He was in the office several 
times. 

Q. Why didn't you inco •rporate it in the author-
ization? You seen1 to have all the rest of it. A. 
He says, "It is all right if you get a buyer." 

Q. You didn't put it in, did you? A. No. . 20 
Q. Didn't you think that, as long as you didn't 

have that in your card, you ought to have seen the 
owner about the terms -of this second mortgage be-
fore you made any arrangement about it? A. That 
contract was drawn in accordance with the author-
ization and the verbal conversation which took 
place in my office. 

Q. In other words, what you did-let us get it 
straight; you may not understand it-you simply 
went ahead and took PraS'kac's deposit and p1·e- · 30 
pared this contract to suit what you thought was 
a proper contract pursuant to the authorization 
and handed it to Mr. Spagno and asked him to 

: sign it? . , Isn't that true? ' A. Except that-
Q. What? A. I followed the author-ization. 
Q. Why don't you answer "Yes" or "No"? Isn't 

that the way you did it? 

Mr. Vanderwart : I don't really know 
whether counsel is sincere in that question 1 • 40 
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Carmine -Richcird--Oross Exam11Y1,0,tion. 

or not. Are you sincere? He is probably 
fooling. Are you? 

By Mr. Peters : 

Q. What is the ans ··wer? A. I didn't answer. I 
followed the authorization; that is what I did. 

Q,. Between May 19, 1924, and March 2, 1925, 
the date of Exhibit P-2, you never conoolted Mr. 
Spagno about the sale of this property until you 
had Praskac's deposit? A. No, sir . . He was in 
several tin1es and talked the n1atter over-why 
didn't we sell the house? · 

Q. You had no prospective purchaser at that 
tiine and why didn't you sell the house-that is 
one thing y ou discussed? A. Not the terins ; ,ve 
didn't talk about the1n after the authorization was 
signed. 

Q. After you had your card signed up in May 
of 1924 there was no further discussion excepting 
when he ,vould come into the office and ask you 
whether you had a buyer? You were doing other 
business with hiin. A. No ; I didn't do any other 
business with him; not that I know of. 

Q. Between May of 1924 and February or 
March of this year you didn ~t speak to Spagno 
about the sale of this property until you had this 
contract signed? A. No. Neither did he ch.angr 
the terms. 

Q. I didn't ask you that. 

Mr. Peters: I ask that that be stricken 
out as not responsive. 

The Court: Strike it out. I-Ie said noth-
ing. 

By l\Ir. Peters : 

Q. You said nothing? A. No. _., 

31 
Carmine Richard-Gross Exarvvina,tion. 

Q. Until you handed this contract and the de-
posit to him? A. Yes. 

Q. Is that correct? A. Yes. 
Q. Did you know this was a building and loan 

mortgage on the hcuse? A. According to the au-
thorization, that is what it was-according to my 
authorization. I followed the authorization at the 
time, but I didn't know prior to that tune that it 
was a building loan. 

Q. You didn't know that it was a building loan 
when? A. Not until I prepared the contract. 

Q. Well, you knew that the mortgage had been 
reduced fro1n $7,000 to some other an1ount between 
~Iay of 1924 and February or March ,of 1925, didn't 
you? A. vVell, I presume it was. 

Q. Did you .§.ee Mr. Spagno about that or c01n-
municate with hiin about that? A. About what? 

Q. About the building and loan-what the 
amount was that was due on it. A. I didn't talk 
to him about it. 

Q. You didn't talk to him about it. Yon just 
took your authorization and took it that the 
amount of t.he $7,000_ first mortgage was still 
against it and prepared your contract accordingly 
and handed it to him and asked hiln to sign it · 

0 ' is that right? A. The contract ·says-
Q. Is that right? A. You want 1ne to answer 

the question right, don't you? 
Q. Is that the way you did it? A. There was 

an adjustment to be made at the closing of the 
title. That would take care of the t-er1ns. 

Q. I understand that. You didn't inquire about 
that at all? A. No, sir; I did not. 

Q. You didn't ask hiln about the payn1ent of 
the second mortgage either? A. Never. 

Q. What? A. The second 1nortgage? That was 
the way he told 1ne when he signed the authoriza-
LJ.Oil. 
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Nicholas F. Mahoney-Direct EwwrnAnation. 

Q·. But just before you got the purchaser you 
had been discussing the terms of the second mort-
gage, hadn't you? A. No, I had not. 

Q. Is that right? A. Yes. 
Q·. Now, Mr. Richard, don't you think, as a real 

estate man, that it was proper for you to send ·for 
10 Spagno when you had your purchaser there and 

have the contract and the terms all signed up at 
one and the same time? 

Mr. Vanderwart: · I object to .that. 
The Court: I sustain the oojection. 
Mr. Peters: I will withdraw it. That is 

all. 

20· NICHOLAS F. MAHONEY, called as a witness 
on behalf of the plaintiff, being first duly s,worn, 

· testified as follows : 

Direct Examination by Mr. Vanderwart: 

Q .. Where were you employed in 1925 and also 
in 1924? A. With Car1nine Richard. 

Q. Until when in 1925 were you employed by 
Carmine Richard? A. About April, I think. 

30 Q. ·.Until about April?. A. Yes. 
Q. In 1924 how long? A. In 1924? In N ovem-

ber I start~d with Mr. Richard. 
Q. You started in November, 1924? . A. Yes. · 
Q. You worked for him only about six months? 

A. No. I meant to say "1923." 
Q. You worked for hin1 the entire year of 1924? 

A. Yes. 
Q. I show you Exhibit Pl and also P2 and ask 

you whether you have seen _those papers , before. 
. 40 A. Yes, sir. 

33 
Nicholas F. Mahoney-Direct Exa :minatii0n. 

Q. J\ifr. Mahoney, what was your office with Mr. 
Richard. What did you do there? A. Salesman 
for Mr. Richard. 

Q. Selling real estate? A. Yes. 
Q. Do you know Mr. Spagno, the defendant? A. 

I have known hiin three or four years. 
Q. Do you remember the house . which is spoken 10 , 

of in Exhibit Pl? A. Very well. 
Q. Have you talked to Mr. Spagno about t];iat . 

house? A. Yes, I have. I spoke to him about four 
years ago about it. 

Q. What was said about it? A. He wanted to 
~ell . the house at that time. 

Q. Was the house occupied? A. Well, the up-
sta.irs were occupied. 'l'hat is four years ago. 

Q. From then on did it continue to be occupied·? 
A. No. It was vacant. 20 

ci. It was vacant in 1924? A. Yes, sir. 
Q,. How about 1925 at the time of the execu-

tion of P2? A. It was vacant then. 
Q What did he say, as far as you know, about 

the sale of that property-as to price? A. I don't 
understand. 

Q. What did Spagno say about what the price 
·was to be? A. '\Vhen Mr. Spagno came to list the 
house with us, it was thirteen five. 

Q .. vVere you present when Mr. Spagno signed 30 
Pl, the authorization? A. Yes. 

Q.. Did you hear hiln discuss the terms? A. Why, 
I heard him discuss it with-he caine in and listed 
it with us. Miss Ja1nes took this down. I saw 
her. 

Q:. Did that include everything, as far as you 
recall? A. I recall that it was a $7,000 first 
1nortgage. 

Q. And then he signed it? A. I-le signed it. 
. Q. Subsequent to .the execution of that and be- · 40 
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Nicholas F. 1lf ahoney--Direct Examhrvati1on. 

fore the signing of the proposition, which is on a 
contract fo1-m, did you talk with Mr. Spagno at 
all about this real estate? A. I had a party there 
and I was showing it. I remember they went 
through it. I didn't sell it . . 

Q. Where did Mr. Spagno live? A. Right next 
10 door; to the side. 

Q.. Right next door to the property that is the 
subject of this action? A. Yes. 

Q. Did you procure a purchaser who subse-
quently s1gned P2-? A. Yes. 

Q,. What did you do with the111 .in ~onnection 
with this house? A. There, was nothing to do. 

Q.. Did you show them the house? A. 0 h, sure. 
Q. Tell us what you did. A. I was down to Mr. 

Richards-that was on Sundav. It must have been .., 

20 around the n1iddle of Sunday afternoon. It was 
rainy; I recall that. 

Q .. Just tell us what you did. We don't care 
whether it ·was rainy or not. A. I see. One of 
the houses I showed hin1 was this house, which he 
liked. 

Q.. Then P2 was prepared and Praskac signed 
it? A. That is all it was. 

Q. After the signing of the contract did you talk 
to Spagno about it? A. After the signing? 

30 Q1
• Yes, after this proposition, P2, was signed. 

.A ... The only tin1e after that was -when I brought 
the deposit over. 

Q. You took the contract and deposit over? A. 
Yes, sure. 

Q. I-low long after the signing of that paper, P2, 
did you go to Mr. Spagna? A. It was either Mon-
day or Tuesday; within two days. 

Q. How many days after? A. One or two. 
Q. v\rhat was the shape of the deposit ·which 

40 you took when you handed this proposition to him? 

35 
N-icholas J?. _lfahoney-Oros 1s Exanvination. 

A. I brought a hundred dollar check and a hun-
dred dollars in bills. 

Q. In cash? A. In cash . .,, 
Q. What did you say to Mr. Spagno? What was 

the conversation when you handed him this propo-
sition with the hundred dollars in bills? A. He 
said he would not sell for thirteen five. He wanted 
more. 

Q. Did he say how much he wanted? A. I don't 
know. I think the amount -was fourteen thousand 
or fourteen five. 

Q. Did you hand hiln a hundred dollars in hills? 
A. I tried to hand it to hi1n.. 

Q. And he wouldn't take it? A. No. 
Q. What further conversation did you have with 

him? A. I guess that is all. That is all I recall. 

By the Court: 

Q. What day was that? A. Either Monday or 
Tuesday. 

Q,. What date? A. Well it was-it must have 
been about the very first part of March. It mus ,t 
have been the second or third or fourth of March-
the first of March. 

Q. Who went with you to Mr. Spagno? A. Mr. 
Coysh, another salesman in the ofiice. 

Cross Examination hy Mr. Peters :: 

Q. You say you took a hundred dollars in bills? 
A. And a check. 

Q. And a check, making the depo ,sit two hun-
dred dollars? A. One hundred dollars we ·were 
offering Mr. Spagno. 

Q. You had both check and bills .; is that what 
you n1ean? A. Yes. 
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Nicholas F. M alwney-C ros s E a:awi1iation. 

Q,. V\That did you have both for? . A. "\Vell, I re~ 
call- think it was-

Q. Did he tell you to take the cash and make 
tender . in . that way'? A. ·No. There was some ques-
tion that he ·would not accept it and we were pre-
pared. I thought that is what it was for. 

~O Q. Did Mr. Spagno say anything about the price 
having been changed at that time w·hen he said he 
would not sign it? A. Do you mean Tuesday? 

Q. Yes. A. He said that the property was 
worth more and he didn't want to sell for thirteen 
five. 

Q. Did he say he was going to ask $14,500 for it? 
A. I-Ie ,said he was going to ask f ourteen - s0111e-
thing like that. 

Q. Did he say anything to you at that time about 
20 having made s01ne structural repairs to the prop-

erty and that that was. why he had to get more? 
A. No, I don't recall it. 

Q. Were you present in Mr. Richard's office when 
Mr. Praskac told M1·. Richard that Mr. Spagno 
wanted fourteen five for the property? A. I think 
Mr. Praskac told Mr. Richard that after I had 
shown the house. Mr. Praskac had seen him and 
he had said so1nething about not selling for that 
price. 

30 Q. Did you say that Praskac --was up there on 
Sunday and looked at the house? A. One day was 
a Sunday; yes. 

Q. It ·was. a Runday? A. Yes . . 
Q. The contract ·was prepared before you had the. 

deposit, wasn't it? A. Yes. 
Q. At that tin1e )Ur. Spag110 told Praskac that he 

wanted fourteen five, didn't he? A. I don't know ,.. 
what he told him. 

Q. But he told Richard that?· A. "\Vho told him? 
4(1) > Q. Praskac. A. Told Mr. Richard. 

37 
Nicholas F. JJ;J ahoney- Cross Examination. 

Q. Yes. A. I recall him saying that he had seen 
Mr. Spagno. 

Q. He had seen )\,fr. Spagno and :J\Ir. Spagno had 
told hhn that he wanted fourteen five? A. I don't 
recall him telling what he wanted. 

Q. Then Richard said, "We will take a deposit of 
one hundred dollars and force him to sell for thir-
teen five." A. Oh, no. 

Q,. Didn't you tell Mr. Spagno that you wanted 
your con1n1ission and that you could force him to 
go through with it after what had happened in Mr. 
Richard's office? I certainly did not. 

Q. "\Vhat? A. I certainly did not. 
Q. Didn't you tell hiin that at the time that you 

were pressing this deal? A. I don't recall that. I 
told him, as I recall it-if you will let 111e talk-
that the house was for sale for thirteen five and 
naturally if I sold it, I would go to get my com-
n1ission. I was interested in getting it. 

Q. You got part of the commission, didn't you? ' 
A. I think I ain already paid for that co1nmis,sion. 

Mr. Vanderwart: I object. The words 
of this witness would have no binding force 
on M1·. Richard, his principal. 

Mr. Peters: They certainly would, if he 
·was present. 

The Court : I would like to get along a 
little faster. 

By :J\1Ir. Peters: 

Q. Mr. Mahoney, answer the question "Yes :" or 
"no". You got a part of this co1nmission, didn't 
you? A. I have already got a part of the con1mis-
sion. 

· Q. And you will get some more if Mr. Richard 
is successful? In other words, you are interested 
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,l ohn Coyslt-Direct Examination. 

in the outcon1e of this suit? A. I am already 
cleared up. I am already paid. 

Q. Did Mr. Richard say anything to Praskac at 
the tin1e that Praskac told him in your presence in 
the office that Spagno wanted four-teen five? Did 
he say, "Well, we will sign up the contract and 

10 take the deposit anyhow and see what we can do 
with hin1 ?" A. :No; I don't recall that. 

Q. This ,contract was . prepared by Mr. Richard's 
office? A. Yes. 

Q. Did you see it prepared? A. Why, I was 
there at the tilne it was dictated. 

Q. vVas it dictated by Mr. Richard? A. Yes. 
Q. Mr. Spagno was not there? A. No. 
Q. lVIr. Spagno didn't lmow anything about its 

being dictated? A. No, I guess not. 
20 Q. What is that? A. I don't know anything 

30 

40 

about that. 
Q. It was taken fro1n the card? A. It was taken 

f ron1 the card ; yes. 
Q. The contract was prepared by Mr. Richard? 

A. Yes. 
Q. Mr. Spagno was not there? A. Oh, no. 
Q. And was not consulted on the terms except 

the te1·rn.s that were on the card? A. No. 

JOI -IN COYSI-I, called as a witness on behalf of 
the plaintiff, being first duly sworn, testified as 
follows: 

Direct Exa1nination by Mr. Vanderwart : 

Q. Early in 1925 you were employed by Mr. 
Richard? A. Part of the time. 

Q. Are you the Mr. Coysh who accompanied Mr. 

39 
John Coysh-· Cross Exa1nination. 

Mahoney at the ti1ne he presented a contract and a 
hun<ll'e<l. dollars 1 in cash to Mr. Spagno? A. Yes. 

Q. Were you . there? A. Yes. 
Q. I sho"\v you Exhibit P-1 and ask you whether 

this iis. the paper which was · presented to Mr. 
Spagno at the tin1e of the tendering of the hundred 
dollars cash. A. I could not identify the contract. 10 
I never r,ead it over. I didn't look over the con-
tract. 

Q. How about the n1oney? A. The money, of 
course. I saw that n1oney. 

Q. What did Mr. Spagno say? A. Mr. Spagno 
would not take the money. 

Q. Just tell us what he said. A. He would not 
accept it. 

Q. What did he say? A. "I will not accept it." 
Q. Did he say ·why he would not accept it? Do 20 

you ren1e111ber? A. I don't know. 
Q. Did he say anything about the price? A. Yes., 

he did; at the tiine. 
Q. What did he say? A. If I ren1einber right, 

he said, "That is ,entirely too little." 

Cross Exan1ination by Mr. Peters: 

Q:. What did he say was entirely too little? The 
deposit? A. No, the amount that the place was to 
be sold for. 

Q. Was the ainount discussed? A. Yes. 
Q. What amount did he want? A. One amount 

was thirteen five, if I remember right. Then there 
was another different-a larger amount. Whether 
it was fourteen or fourteen five, I don't know. It 
n1ay ·have been larger. 

Q. You don't ren1en1ber about that? A. I don't 
remember the exact ·fig11re; no; because I sat at one 
side. 
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John Coyshr-Re-direct Exaniination. 

Q. You don't know whether the contract, P-2, is 
the contract that Mr. Mahoney had with him? You 
would not swear to that? A. No. I could not 
swear to it. 

Q. Except that you know the money? A. Yes. 
Q,. But you know that you saw a hundred dol-

lars and that he said, "That is too little"? A. N ?· 

Mr. Vanderwa1·t: That is not the testi-
mony. 

The Court : Does the record show? 
Mr. Vanderwart: It was the price of the 

property that was too small. 

Re-direct Exainination by l\tir. Vanderwart: 

Q. I ask in rebuttal whether he said that a hun-
dred dollars was too little or the price was too 
little. A. No. I-le didn't say anything about the 
hundred dollars being too little. He wasn't going 
to aocept any deposit on the sale of those premises 
for that amount-$13,500. 

Mr. Peters: I object to that and ask that 
it be stri~ken out. That is a conclusion. 

The Court: Strike it out. 

By Mr. Vanderwart : 

Q. What words did he use? A. Mr. Spagno 
s.iinply stepped back fro1n l\Ir. Mahoney with the 
money and said, "I will not accept any deposit on 
such an a1nount as that," refe1·ring to the price of 
the house, as I thoroughly understand it. 

Re-cross Examination by Mr. Peters : 

Q. He said he would not accept a deposit on 
such an amount? A. He would not accept his de-
posit. 

41 
Charles Praskac-Direct Examina .tion. 

Q. On such an amount as that; is that right? 

Mr. Vanderwart: I object to that as not 
properly predicated. What he said is upon 
this record. 

The Court: He has the right on cross ex-
amination-

Mr. Vanderwart : What he said is upon 
the recol'd. Now, counsel asks this witness 
the question, "You said that, did you?" 
vVhat he said is upon the record. 

The Court: He has a right on cross ex-
an1ination-

Mr. Vanderwart: To say, "What did you 
say" but not to state that so and so was the 
record, because what is on the record is 
there. 

The Court: But the witness may say, "I 
didn't say that." 

Mr. Vanderwart: I suppose the witness 
may say that. I would say it if I were the 
witness. 

The Coutt: I suppose the attorney has a 
right to find out whether he said that. 

Mr. Vanderwart: No attorney may say, 
"Did you say this?" or "Did you say that?" 

Mr. Peters: I will withdraw the question. 
I won't press it. 

CJ-JARLES PRASKAC, called as a witness on 
behalf of the plaintiff, being first duly sworn, testi-
fied as follows : . 

Direct Exa1nination by Mr. Vanderwart: 

. Q. I show you Exhibit P-2, which bears the 
na1nes of Charles Praskac and Maria Praskac and 
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Charles Praskctc--Direct E{l}iarmination. 

ask you ·whether that signature "Charles Praskac" 
is your signature-whether you signed that. A. 
Yes. 

Q,. Who is Maria Praskac? A. lVIy aunt. 
Q. She ,signed it with you in your presence? Is 

that her signature? A. Yes, sir. 
10 Q. You know what the paper contained, having 

signed it? A. Yes. 
Q. Do you know Mr. Spagno? A. Well, slightly. 

Only through that sale. 
Q,. You have seen him on the stand. Is that Mr. 

Spagno sitting here . (indicating) ? A. That is Mr. 
Spagno. 

Q. Did you talk with him at any tilne? A. Yes, 
sir. 

Q. Did you talk with hin1 before you signed this 
20 paper or after? A. I have talked to hiin before I 

signed that paper. 
Q·. vVhere were you when you talked to hiin? A. 

I ca1ne out to look at the house, and I wouldn't 
know about the hous.e only through 1\ilr. Richard's 
office. The house was next doo,r to where Mr. 
Spagno lives. I-Ie lives on the side of it. 

Q. I-low many tiines did you look at that house? 
.1-\. About two or three times. 

Q,. Did you look at the house before the ti1ne 
30, when you saw Mr. Spagno? A. Yes, I remem-

ber-
Q. Did you look at the house after you talked to 

Mr. Spagno? A. Yes. 
Q,. "\Vhen did you sign the contract? After you 

had looked at the house all the times? A. After I 
looked at the house. 

Q .. "\Vh~t did Mr. Spagno say to you and you to 
him at the time of this conversation? A. Well, at 
the ti1ne I was looking at the house he asked 111e 

40 who sent me there and I told hin1 that Mr. Richard 

43 
Charles Pra.skac-Oross Examination. 

sent n1e there. I would not lu1ow about the house 
on ly through the office, because ·we were in the 
market looking for a house. I talked to Mr. Spag-
no. "\Ve talked over different things. He told me 
that the -house would be satisfactory to sell at that 
price~$13,500-provided I would not buy it 
throug;h Mr. Richard's office. 

Q. What did he say about the tern1s? A. 'rhe 
terms were all right. The terms could even be 
lo-wer than two thousand. 

Q. Is that all he said about it or did he say any 
more? A. He said to n1e different things. He told 
1ne that he fixed the house up two or three years 
ago. Fron1 different people I lmew that the house 
was standing three or four years empty . 

Q. Let us have just what he said about Mr. Rich -
ard. A. l-Ie told 1ne that I could buy the house for 
that price provided I would not bother with l\!Ir. 
Richard's office at all. He told me that the price 
of the house was $14,000, but., provided I would 
not buy it through his office, I could have it for 
$13,500. 

Q. Did you discuss the terms? A. I discussed 
the tern1s. I told him it would be all right-about 
the two thousand dollars . 

Q .. Were those the tern1s that were put into this 
contract, P -2? A. Yes, in the contract. 

Cross Examination hy Mr. Peters: 

Q. How many times did you speak to Mr. 
Spagno? A. Well, I can remember two times. 

Q .. This house is right next to where Mr. Spagno 
lives, isn't it? A. Hight. 

Q. You were there on Sunday one -one occasion? 
A. I was there on Sunday; yes. It was rainy. 

Q .. When was that? In March of this year? A. 
I didn't get the question. 
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Charles Praskac-Gross Examination. 

Q. When was the first time that you spoke to 
Mr, Spagno? Was that in J\iarch of this year? 
A. I cou]_d not remember whether it was February 
or March. 

Q. You don't recall it? A. No, I don't recall it. 
Q. That was on a Sunday, wasn't it? A. It was 

10 on a Sunday. 
Q. How did you come to go into- Spagno •'s house? 

Did he send someone for you? A. No, sir. He 
took me in there hilnself. 

Q. Yon · looked at this house before you spoke 
to Spagno, didn't you? A. Yes. I looked at it, 
I think it -was, on a Friday. 

Q. That was the first time that you looked at it? 
A. 'l1he first time ; yes. 

Q. Did you see Mr. Spagno at that tin1e? A. 
20 No. 

Q. Did he speak to you? A. No. 
Q. Did you know where Mr. Spagno lived? A. 

I didn't know where 'he lived until he came over. 
Q. Did he come over or someone else? A. Ile 

ca1ne over to see-to investigate-who was looking 
at the house. 

Q. You were with your brother-in-law at that 
time? A. No. 

Q. Were you alone? A. I was alone. 
30 Q. That talk took place in the house that you 

were going to buy or contemplated buying? A. 
That took place in both houses; in his house and 
in the other house. They are both his houses. 

Q. You told hhn that Richard had sent you? A. 
I told him I was fr01n Mr. Richard's office; yes. 

Q. And that you were interested in buying the 
house? A. Yes. 

Q. Djd you discuss all the terms with him? A. 
Well, all I discussed with him was about-

40 Q. ) Did you discuss all the terms with him? A. 
I don't re1nember all the terms; no. · 

·45 
Charles Pra,skao--Cross Examination. 

Q. Did you discuss how much the first mortgage 
was to be? A. No, I don't remember that. 

Q. Did you discuss how 1nuch the second mort-
gage was to be or the terms of the second m.ort-
gage? A. All I re1nember. 

Q; Did you discuss that with him? A. No. 
Q. Or how much he was going to take back as ilO 

the second mortgage? A. No, I didn't discuss any-
thing of that. 

Q. Did you discuss with him the depos ,it that 
you were going to pay? A. No. 

Q. Y-ou didn't discuss that? A. No. He didn't 
seem-

Q. I am asking you whether that was discussed 
with him. A. Right. 

Q. Did he tell you that he had n1ade certain 
improvements to the property and that he wanted , 20 
fourteen five? A. No, sir. 

Q. Did you say to hin1 then in reply, "Why, you 
listed this -with Richard for thirteen five?" A. 
Well, when he told me-

Q. Did you say that to him? A. No, sir. 
Q. What did you say to him when he told you 

that? A. vVhen he told me about the raising o.f 
the price, I told him that Mr. Richard had it listed 
for thirteen five and I would not pay any more 
than that price. · 30 

Q. Didn't he tell you at that time that the price 
that he was selling the house for was $14,500? A. 
No. 

Q. And that he was the owner of the house? 
A. I-le told 1ne he was the o-wner. 

Q. Did he tell you that? A. He said he was the 
ovi111er. That is all he told me. 

Q. Was that all that was said that first time? 
A. That is all. 

. Q. When ,vas the next time that you s:aw .· 40 
Spagno? A. It was a day or so later. 
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Charles Pnrnkac-Cross Examina ,tiun. 

Q. That second visit was on a Sunday, wasn't 
it, and the fir-st visit on ]'riday? . A. Yes. 

Q. On this Friday visit was Mr. Mahoney with 
you or were you alone? A. Yes, I think Mahoney 
was with 1ne. He took n1e. 

Q. Was that the first tin1e you met Spagno? A. 
10 I didn't 1neet Spagno that time. 

Q. You didn't 1neet Spagno? A. Not when Mr. 
~1ahoney took n1e up. 

Q. The next time that you went out there was 
a day or two later, which was a Sunday, wasn't 
it? A. Yes. 

Q. What you have just testified to took place 
on Sunday; is that right? A. Yes, that took place 
on Sunday. 

Q. Did you see Mr. Spagno on the next day, 
20 l\ionday n1orning, about nine o'clock? A. I don't 

re1ne1nber if it was 1\'Ionday, but I know I saw him 
a day or so later again. 

Q. Were you and he alone in the house at that 
tin1e? A. Yes, we were. 

Q. You were alone? No one was with you; is 
that right? A. Yes. 

Q. Were you alone that time or were you with 
sorn e friends of yours? A. Yes, there were s;ome 
friends of n1ine. 

30· {}. Two or three other relatives of yours-your 
brother-in-law or sister-in-law? A. Not relatives. 
'fhey work for me-these fellows. 

Q. Did you discuss terms that day with Mr. 
Spagna ,? A. No. He only took me through the 
house and sho:wed me the house, but as far as he 
making improvements, he didn't make any improve-
111ents in the house at all. 

Q. Did Mr. Spagno tell you at that tilne that he 
could not afford to sell the house for $13,500, irre-

40 spective of what l\ir. Richard may have told you? 

' 

47 
Charles Praskac-Cross Examinati01't. 

Didn't he tell you that? A. Well, I don't remem-
ber him telling me that. 

Q. Why don't you remember his telling you 
that? A. ,vhy don't I remember? Can't you for-
get sometimes? 

Q. Are .you purposely forgetting? A. No, I 
ain't. 

l\-Ir. Vanderwart: I object to that. 

By Mr. Peters: 

Q. Was it $13,500 that you discussed with him? 
A. That is the price we discussed-$13,500. 

Q. Was $14,000 discussed? A. Not that I re-
member. 

Q. Was $14,500 discussed? A. Well, he said 
something about fourteen or fourteen five, but I 
told hhn I would not listen to hhn; that if it was 
fourteen I wouldn't buy the house. 

Q. Then he did say something about $14,000 or 
$14,500? A. He did. 

Q. Yes or no. A. He did. 
Q. Why did you say to this ! court a few minutes 

ago that you didn't hear hhn discuss anything else 
but $13,500? A. I told you before. He said that 
he would se:ll it for $13,500 if I bought it through 
hi1n and did not bother with Mr. Richard's office. 

Q. I understand that. I didn't ask you that. I 
asked you whether, irrespective of what Richard 
told you about the price being $13,500, he didn't 
say to you that he wanted $14,500. A. I-le did telJ 
me he wanted fourteen or fourteen five provided-

Q. You do ren1ember that now? A. Yes. 

1\it> Vanderwart? 1\Iay the witness tes· 
tify? I suppose it is clear in your Honor's 
mind. 

The Court: That is perfectly clear. He 
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. Charles Praskac-Oross Examination. 

said $13,500 if he did not buy ~he house 
through Richard. 

The Witness .: Yes. If he could save the 
commission I could buy it for that and he 
would save the connnission. That is what 
he told 1ne. At that rate it would be $14,000. 

By Mr. Peters: 

Q. Did he tell you that if he didn't have to pay 
a commission, he would let you have it for $13,500? 
A. He did. 

Q. You said a moment ago that he said if you 
didn 't bother with Richard. A. That is the same 
thing. 

Q. That is the way you view it? A. Yes. 
Q. Are . you giving us the conversation between 

you and Spagno 01· are you sin1ply telling us your 
view of it? A. I ain trying to tell you what he 
told 1ne. 

Q. Did he say that if he could save the com1nis-
sion fron1 Richard, he would let you have it for 
$13,500? A. Yes, he did. 

Q. You withdrew what you said a little while 
ago-that if you would not bother with ]\,fr. 
Richard, he would consent to sell it for $13,500? 
Is that a fact? A. Well, they are both the same. 

Q. That is your opinion? A. That is n1y opinron. 
Q. Did Mr. Spagno say anything at that time 

about there being no need of going .to Richard 
about that price that you had inentioned-$13,500? 
A. No, I don't remember that. 

Q. When this conversation that happened . on 
Friday, when Mr. Mahoney ·was with you-do you 
recall the tilne, the first tilne that you were in 
Spagno's house? A. Yes. 

Q. And the second one occurred on Sunday; is 
that right? A. Yes. 

49 
Charles Praskac-Oross Examination . 

Q. And the third one occurred on Monday? A. 
Monday or Tuesday. 

Q. But about that ti1ne when you had these vari-
ous discussions with Mr. Spagno you had not signed 
this Exhibit P-2? A. No. 

Q. You had not signed it? A. No ; not before 
this-. 

Q. At that tin1e this contract was not signed? 
A. No. 

Q. And you had not paid a deposit; is that right? 
A. Yes. 

Q. After you had this talk-these various con-
versations on Friday and Sunday and Monday or 
Tuesday-that you just referred to, did you tell 
Richard what Spngno said to you? A. I have told 
Mr. Richard that he raised the price. 

Q. What did Richard say to you? A. VVell, I 
don't remember what he said to me, but that is 
all Mr. Richard told me--he would see him-see 
Mr. Spagno. 

Q. You say that you don't remember what Mr. 
Richard said? A. I don't ren1e1nber it, but I re-
member that he told me he would see 1\1:r. Spagno 
a.bout the property. 

Q. Did Richard tell you, "Well, we will take a 
check for a hundred dollars and you sign a con-
tract and we will get our commission and will mak<3 
him sell"? A. No, sir, 

Q. Or words to that effect? A. No, sir; I don't 
ren1em ber. 

Q. Why are you smiling about that? Do you 
think that this is a joke. A. No, I don't think it 
is a joke. I do not. 

Q. Is that all that Richard said-that he would 
see Mr. Spagno? A. That is all he told me. 

Q. Did you sign the contract that day? 

Mr. Vanderwart: What day? 
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Charles Praskac--Oross Exarn ·ination. 

Mr. Peters : This Monday when he had 
the talk. 

A. I remember signing a contract, but which day 
I don't re1ne1nber. I know it was on the following 
week. · 

By Mr. Peters: 

Q. Did you sign the contract on the same day 
when you told Richard that Spagno wanted more 
money? A. I don't remen1ber that. 

Q. Did you leave a deposit with Richard at that 
time? A. I did. 

Q. Did he ask you to leave a deposit? A. I-Ic~ 
didn't ask me. I gave it to him voluntarily. 

Q. You were very anxious to get the house, 
-weren't you? A. Not so anxious. I wouldn't want 
it now. 

Mr. Va.nderwart: That is all. That is 
the plaintiff's case. 

The plaintiff rested. 

Mr. Peters: Now I ask for a nonsuit on 
the ground that the plaintiff has failed to 
establish his case pursuant to the pleadings; 
and on the further ground that the undis-
puted evidence in the case clearly shows that 
he undertook to make on behalf of his prin-
cipal a contract which in law he was never 
authorized to make. 

Furthermo:r:e, it clearly appears that there 
never was a meeting of the nlinds between 
the Praskacs and Spagno, thereby violating 
one of the very cardinal elements of a con-
tract. In other words, they never got to-
gether upon the terms. There was some dis-
pute and disagreement about the terms. 
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I also ask for nonsuit on the further 
ground that it is very apparent fro1n the 
written authorization that there is absolutely 
nothing in the written authorization which 
specifies the amount of the second mortgage 

- and Richard took it upon hilnself to insert 
a clause in that contract without consulting 
Spagno as to its terms, as he saw fit to put 
in there. If it be true, as he says, that there 
was a verbal arrangement or a verbal in-
struction outside of that card as to the terins 
of the second 1nortgage, I say that they 1nust 
fall by the wayside because under the case 
of N oonberg against Young you cannot 
deviate fro1n a written contract by introduc-
ing verbal testirn .ony to explain it or to 
insert something that is not in the contract. 

Upon all these grounds I ask your I-Io nor 
for a judgment of nonsuit, because there 
never was a rneeting of the minds. Richard 
never procured a purchaser who was ready, 
willing, and able to buy upon the ter1ns men-
tioned and agreed upon between Spagno and 
the Praskacs. 

( Discussion. ) 
The Court : I will deny your 1notion. 
Mr. Peters: Your Honor will give me an 

exception? 
The Court: Yes. 

F ·RANCIS D. SPAGNO, the def~ndant, called as 
a ·witness on his own behalf, being first duly sworn, 
testified as follows : 

Direct Examination by 1\tir. Peters : 

Q. Where do you live? A. 515 Brandon Place, 
Cliffside Parle 
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Q. Do you know Carmine Richard, the plaintiff 
in this case? A. Yes. · 

Q. How long have you known him? A. About 
six years, I believe. Six or seven years. 

Q. Long prior to this transaction? A Yes. 
Q. Had you done business with him before? A. 

10 No. 
Q. You had never had any business with 'him 

before? A. No. 
Q. Is this your first business transaction with 

hiln? A. The first transaction. 
,Q. When in the month of May of last year did 

you meet Richard? A. Yes. I met him on 
Palisade Avenue-

Q. In reference to this same property that you 
had on Brandon Avenue, Cliffside Park? A. 

20 Brandon Place. 
Q. Just tell the court in your own way when 

it was that you first n1et him and ·what was said 
and done by you. A. I saw Mr. Richard on the 
sidewalk on Palisade Avenue, Cliffside Park. . I 
stopped my car at the curb and I went up to Mr. 
Richard and says, "Mr. Richard, how are things 
around here? Are you selling anything?" 

"vVell," he says, "I am selling occasionally here 
and there; yes." 

30 "Well," I says; "I have that house next to me. 
In case you come across anybody that wants to 
buy or that would be interested," I says, "see what 
you can do. I want to sell it." 

I-Ie says, "All right. Gladly." He says, "Co1ne 
in the office and give us the particulars about it 
in a way that we can tell the people something 
about the property." 

So I went in the office. A girl. gave m~ a card . ' a blank card, for me to sign, to give the particulars. 
40 I took the c:.=i,rd and put down the location of the 
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property, the size of the plot, the number of rooms, 
the rental, and the price. 

Mr. Richard turned around and says, "How 
much cash do you want?" 

I says, "It is imn1aterial. Two or three thousand 
dollars will do." 

"Well," he says, "all right. We will see what 
we can do. We will try to sell it. We will sell 
·t" l . 

"All right," I says, "you try all you can, so when 
you get your party we will get together and get 
in the details according to the mortgage and to the 
cash and so on."' 

That was the last of it. I never saw Mr. Richard 
or spoke to Mr. Richard about those rnatters any 
more, except when once in the fall, I believe, when 
I had told him - I says-

Q. When was that? A. I said it was in the fall. 
I says, "You haven't been able to get a buy~r for -

Q. What year? A. 1924. "You haven't been 
able to get a buyer for that house yet?" 

He says, "No, but eventually we will sell it." 
"Well," I says, "I will have to make some altera-

tions in that house." I says, "I will have to change 
th2~repair the house and so on because it needs it." 

I went on and never heard about it from Mr. 
Richard in any way, shape, or form until one day 
in February or the beginning of March - it was 
S~nday-I saw 'three or four men going into this 
house. I says, "I wonder what these people want?" 
rr·he Mrs. turned around and told me, "I believe they 
are son1e people-

By the Court : 

Q. Not what your wife said. A. Well, however, 
I called my nephew. I says, "You go across-
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1\1:r. Vanderwart: If your ·Honor please, 
n1ay this ·witness be instructed that ·he is 
not to give the fainily history? 

The Witness: I an1 not giving the family 
history ; I- am saying- · 

Mr. V anderwart : I am not talking to 
you; I am talking to the judgt. 

T'he Witness : Pardon me. 

By the Court : 

Q,. Tell us with reference to this what you said, 
not what someone else said. 

By Mr. Peters : 

Q. Just a minute. You cannot do that. You 
said that there were so1ne people- A. ·And I sent 
my nephew. 

Q. Never mind that. -looking at the house? A. 
Yes. 

Qi. Did these people or any of · them come into 
your house later ~o see you? A. No. 

By the Court : 

Q. You ,say that · all you know about it is that 
someone ca1ne into the house? A. Yes. Then one 
of these two can1e in to see me after my sending 
for them. 

By Mr. Peters : 

Q. A.11 right. ~rhat is what we want. A. I sent 
my nephew. 

By the Court : 

Q. We don't care about that. All we want to 
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know is what you did. You saw someone go into 
the house? A. Yes. 

Q. After that someone came out? A. I sent for 
them. 

Q. We don't care about that. Snmeone ca1ne to 
your house? A. Yes. This was one Mr. Praskac. 
He introduced himself to 1ne as J\1:r. Praskac and 10 
he asked 1ne the particulars about the house. I 
told him that the price of that house was $14,500. 
He turned around and said, "Why, Mr. Richard 
showed us the house the other day and he said that 
you had listed it for $13,500." 

I ·says, "Yes. I had listed the house with Richard 
for $13,500, but since I was obliged to n1ake s01ne 
alterations to the house and everything I am in no 
position to sell that house for that price any 1nore." 

Well) after talking the matter over, he says, 20 
"Well, I will have to see Mr. Richard again. I will 
stop, at Mr. Richard's and see what he says." 

I says, "There is no use of you going to Mr. Rich-
ard and trying to get the house for $13,500, because 
I cannot sell it for $13,500, as I have been put to ex-
_penses to repair the house." 

That was the last I heard of it. 
On the Monday 1norning this Mr. Praskac, with 

three or four other n1en, friends of his, cam.e in 
there ·and went in the house to look over the house 30 
again. I went over and started to talk about the 
house-what was there, what I had done, and what 
I hadn't done-and I repeated to him that I was in 
no position to sell the house for $,13,500. 

By the Court: 

Q. To whom did you tell this? A. To Mr. Pras-
k.ac. 

On that sa1ne day- I al)l not .exactly positive 4o 
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whether it was Monday or Tuesday morning- . 
about eleven o'clock I passed in front of Richard's 
office, and while I. was about to bring the car to a 
stop to see him, he stepped out in front of the office 
and called n1e at the sa1ne tilne. I went over. We 
greeted one another and ·he says_, "Have you re-
ceived my letter?" 

I says, "What letter?" 
"Why, I wrote you a letter in reference to our 

showing the house to a prospective buyer." 
I said, "No, I didn't get it, because I didn't stop 

at the post office." 
"Well, however," he says, "we have sold the 

house." 
I said, "You have sold the house?" 
He says, "Yes. Co1ne in the office." 
I followed him in the office-his private office-

and he pulled out a contract with a check and 
showed it to n1e and he said, "There is a contract 
and a deposit." 

I took the contract and the deposit and looked 
at the check. It was for one hundred dollars. I 
started to read the contract. It called for a first 
mortgage of $7,000, a $2,000 payment in cash, and 
a second mortgage, payable at the rate of $300 
every six months at six per cent. 

By the Court : 

Q. Is that the contract offered in evidence? '- A. 
Whether that is the one or not I do not know, but 
I believe it is. 

The Court: We shall save time if this is 
identified. 

By Mr. Peters: 

Q .. Suppose you look at it and see if that is the 
one. A. I have looked it over. I believe that it is. 
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By the Court : 

Q,. Is the property that was set forth in that con-
tract the one that you discussed? A. Yes. 

Q·. The terms that are discussed in P-2 are the 
terms that were in the contract? A. Yes. 

I saw, also, that there was no date set for the 
termination, or, rather, the time for the duration of 
the second mortgage-when the second n1ortgage 
would beco1ne due. According to the contract it 
was to run until it was paid all in full at the rate 
of $300 every six months. 
- There being some _ restrictions on the property 

and an ease1nent on the property, I turned around 
and said to 1\IIr. Richard, "Why, that contract is ab-
solutely impossible for me to accept that contract." 

He says, "Why? ·" 
I says, "For vari01Is i reasons. First of all, the 

price that I have to get for it is $14,500 and not 
$13,500, because I have made changes to the house. 
Secondly, I won't accept a deposit. anyway, of one 
hundred dollars." I says, "In case any dispute 
should con1e up between the purchaser and myself, 
why, you would be entitled to your con1mission and 
I would not be able to cover n1yself with this 1 
an1ount of deposit. You will be entitled to collect 
your con1mission." I says, "Outside of that, you 
know there is a restriction there and you have 
failed to 1nention that." 

By Mr. Peters : 

Q. Mention it where? Did you tell him? A. 
Mention the restriction and also the easement, be-
cause there is a sewer pipe and water pipe that 
crosses that property. The two 111atters were im-
pressed very much in my 111ind because I had sold 
that house previously and in the contract . the re- · 

20. 
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strictions we1·e not n1entioned and the easements 
were not 1nentioned. The party refused to take 
possession of the property-to take title. 

Mr. Vanderwart : I don't know whether 
this is evidential- what is in the man's 

10 mind. 

By Mr. Peters: 

Q. Just tell what you said. A. So this party 
went to court and de1nanded his deposit back-

Q. Never n1ind about that. Just tell us why you 
didn't sign this contract. A. That wa;s one ques~ 
tion and there were also other reasons. 

So Mr. Richard turned around and says, "Well, 
20 I have to get my comn1ission." 

30 

40 

I says, "Yes, when you sell the property you will 
get your commission." 

After that we started to talk about other real 
estate propositions. 

By the Court : 

Q. Never mind about that. "\Ve are not con~ 
cerned about the other real estate. A. So he says, 
"VVell, all right. Then it 1neans that ·1 have to bring 
suit against you." 

I says, "It will be up to you." 
He says, "It will be a friendly suit." 
I says, "All right. If I am wrong, I will have to 

take my n1edicine." That went on. · 
A few days after Mr. Richard wrote to me a 

letter, saying that-no, I am wrong. 

Mr. Vanderwart I don't know whether 
you are right oi~ wrong, but I am going to 
object to what is in the letter. 
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A. (Continuing) I am wrong. A,. few days after 
that I passed by Mr. Richard's office and I stopped 
in again for other purposes, for other real estate 
business. Mr. Richard at that thne tendered the 
same contract to me again. 

I says, "Mr. Richard, there is no use of your 
trying, because I can't do it. Why don't you work 
differently on this matter?" 

"Well," he says, "I ·will see Mr. Mahoney and 
we will see what can be done." 

So, after I went away, a good deal of time, two 
or three days after, ]_\,fr. Richard wrote n1e a letter 
saying that unless I would go through ·with the 
contract, he would have to comn1ence suit-

Mr. Vanderwart: There is no use inter-
rupting this witness any n1ore to tell hin1 
that he ,cannot give the contents of letters. 

A. (Continuing) He wrote me a letter, which is 
Exhibit-

By 1\Ir. Peters; 

Q. The letter that is here. "\Ve have the letter. 
He wrote you a letter. Go on and tell what hap-
pened. A. He wrote me a letter and I got together 
with parties interested in the matter and talked 
the matter over and :finally we ca1ne to the conclu-
sion--

By the Court: 

Q. We don't care about what conclusion you 
came to. Your conclusion is not what we are con-
cerned with. We are concerned with what you did 
with Mr. Richard. A. I answered Mr. Richard's 
letter. 
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By Mr. Peters : 

Q. Is that the letter, marked P 6? Is that the 
letter you ·wrote him (handing a paper .to the wit-
ness)? A. Yes. 

Q. Go right on . . 

Mr. Vanderwart: From what point do 
you want hin1 to go on? 

Mr. Peters: He spoke about this letter. 
The Court: He said that he sent this 

letter to Mr. Richard-this letter of JVIarch 
10. 

A. Mr. Mahoney on the following day can1e over 
with that othe1· gentle1nan and tendered that con-
tract-this sanie contract-I presume it was-and 
the check for $100 and also said, "I have a hundred 
dollars cash in case you don't want to accept the 
check." 

I took the contract. I read it over and I saw 
it was the sa1ne contract that he had tendered to 
me before. I turned around and said, "Nir. 
Mahoney, we have decided to sell the house for 
$13,500, because we don't want any legal suit. We 
would sooner sell it than get into a lawsuit, but 
at the sa1ne time ,ve cannot accept deposit of one . 
hundred dollars. The least I would take is :five 
hundred dollars, because I have to cover myself if 
the commission that eventually would have to be · 
paid to Richard-in case anything should go 
wrong." I said, "Besides, this contract-I cannot 
sign it for the simple reason that it does not state 
how long the second mortgage is going to last-
when the second mortgage is going to be terminated. 
-Secondly, it does not contemplate anything about 
the restrictions on the property:'' In fact, all of 

• . . I ' . . ' .. ; 
. ' . ( , 

~1: 
Francis D. Spagna-Direct Exarrvi,nation. 

this property is restricted that way. And I says, 
"There is an easement on the property which has 
to be conte1nplated in the contract. I can 't sign 
that contract, because if I did sign it and then 
fill in that. there is restrictions and there is an ease-
ment not contained in this contract, they can back 
out and Mr .. Richard . can come back at 1ne and 10 
collect his con1n1ission." I says, "I won't do that. 
I can't do that. I a1n willing to sell it for $13,500, 
but we have got to con1e to a diffe1·ent agreem ent." 

J\tfr. Mahoney went back. 
Two days after, or three days after-something 

like that-I an1 not in a position to recall correctly 
-I received another letter fro1n Mr. Richard, which 
is in evidence; and I answered Mr. Richard with 
another letter, which is also in evidence. Since 
that I haven't heard anything about it until the 20 
suit was started. 

The Court: That is P 7. 

By Mr. Peters: 

Q. Is that everything-the whole transaction be-
tween you aud 1\1-1·. Richard'? A. That was eve1·y-
thing-the whole transaction. 

Q. Did you at any thne say to Praskac that if 
~Ir. Richard 's office ,vas left out of the t1·ansaction, 30 · 
you could afford to sell the house for $13,500? A. 
No, sir. 

,Q. vy as there ever any such talk with hiin? A. 
S01nethin g in that line, but not like t ha t . 

Q . .. Just ·what was said? A. I said to Praskac 
that for thirteen thousand I could not under any 
condition sell it. 

Q. Thirteen? A. Thirteen thousand :five hundred 
I could not sell it. 

He says, "Well, ~Ir. Richard told us that that f4tf · 
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is the price-$13,500," and I said, "There is no use 
of you going around to Mr. Richa1·d and trying 
to get it for $13,500, because you are not going 
to get it. You have got to deal with 1ne in refer~ 
ence to price, l\ilr. Richard is only the real estate 
agent. _He .is acting according to my instructions. 
l\,Ir. Richa1·d cannot do any more than to bring the 
two of us together and it is up to us to agree about 
the ternis.1' I says, '.'If you think that you can 
get it through Mr. Richard, you are making a mis-
take." 

Q. Did you say anything to him about leaving 
l\iir. Richard out of it? A. Absolutely not. I never 
did; no. I had sold it to lVIr. Praskac and Mr. 
Richard was entitled to his comnussion. 

Q. You would have paid hin1 his c01nmission? 
A. Undoubtedly, because Mr. ~raskac was brought 
there by Mr. Richard and that was to 1ny knowl-
edge. I have been in my business long enough to 
know that much. I knoW1 Mr. Richard would have 
been entitled to it. 

Cross-exa1nination by Mr. Vanderwart: 

Q. You have been in that business a long while-
the real estate ga1ne? A. Yes. 

Q,. How many years? A. Well, I have been in 
the construction and real estate business something 
like thirty- two or thirty-three years. 

,Q. You have bought and sold houses and acted 
as real estate agent? A. No, not as real estate 
agent. 

Q. You have been in business selling houses, 
have you, as a real estate agent? A. I had sold 
what I constructed. 

Q. You were licensed to sell real ~state? A. No. 
Q. You were not a real estate salesman at all? 

A. No, sir ; I sell n1y own. 
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Q. You sell your own houses? A. Yes. 
Q. But not other people's houses? A. No. 
Q. What alterations did you n1ake to the house 

that is the subject of this action between May 19, 
1924, and March 2, 1925? A. I repaired the roof 
and the plumbing. 

Q. vVho repaired the roof? What man? A. 
Carpenters. My own carpenters. 

Q. How much did that repair of the roof cost 
you? A. It cost about $300. 

Q. What alterations did you make in the plumb-
ing in that time? A. I had the boiler repaired. 
I had to repair the boiler. 

Q. Who did the repairing of the boiler? A. My 
own man. 

Q. Do you have a boiler n1aker in your e1nploy? 
A. A boiler maker didn't do that. 

Q. A steam fitter? A. No. 
Q. A plumber? A. Some man handy at that. 
•Q1• Just a handy man repaired that boiler? A. 

Yes. 
Q.. How much did you pay the handy 1nan to 

r:epair the boiler? A. Thirty-five dollars a week. 
Q .. These alterations that you had to make to 

this house -h1 this period co,st you $335 ; is that 
true? A. No, sir. 

Q. I-Iow much more? A. It caine to s.on1ething 
like $450. 

Q. We won't quarrel over $115? A. All right. 
Q. That ,vas the reason why you required a 

thousand dollars 1nore for this house than the price 
you gave Mr. Richard for it? A. No, that was not 
the only 1·cason. 

Q. There were other reasons ,vhy you wanted a 
thousand dollars more? A. Yes. 

Q. Was the house vacant then? A. Yes.. 
Q. Ho-,v long had it been vacant? A. It had been 

vacant since the September before thatA 
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Q. How old is the -house? · A .. I could ·not say. 
Q,. Four years? A. No, it · is· longer than that. 

I bought it- ·. 
Q. Five years? A. I bought it five years ,ago. ' 

· Q. In the -five years that you owneu it, had it 
been unoccupied the whole tin1e?" A . . It has been 

10' occupied about -three years. 
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Q. Of the five years? ·A. Yes. 
Q. Both apart111ents? A. ;It iS' a two-apartment 

house? A. It was originally a one-family house. 
Q. But it was changed into · a two-family house? 

A. Yes. 
Q. Both apartments were rented for three years, 

were -they? A. No. During the time- · 
Q. That answers the question. That is all. 

J\ir. Peters: That is ~the defendant's case. 

The defendant rested. 

CARMINE RICI-IARD, the plaintiff, recalled on 
his own behalf, in rebuttal, testified as follows: 

Direct Examination by Mr.' -vanderwart: 

Q. Mr. Richard, did Mr. Spagno - you have heard 
hin1 testify that on the Monday just a.bout the 
time of the selling of this property you showed 
hirn a contract and he . objected to it., saying that 
he required 111ore than a hundred dollars, that ease-
ments and restrictions n1ust be included in the con~ 
tract, the price 111ust be $14,500, ·and several other 
things. Did he say anything of that sort? A. He 
never said anything about the · a111ount of the · de-
posit. He never read the contract. He never said 
any~hing about restrictions or easements at all, and 
I didn't know anythi~g about them. 

65 •',; 
Nicholas F. M a,honey-Reca.lled) direct. 

John ·Doifsh-Recalled) direct. --
Garmline Ri.chard-RecaJJed) di~eict. 

NICHOLAS F ... MAI-IONEY, recalled as a wit-
ness on _behalf .of the plajntiff, in rebuttal, testified 
as follows: . . ...... 

Direct Examination by Mr. Vanderwart: 10 

Q. You· have heard Mr. Spagno testify ~hat on 
the day when you and Mr. Coysh called upon him 
and tendered him the hundred dollars in cash he 
told you that he would s:ell the property for 
$13,500: Did he ·say that to you? A. No. He did 
not say that to me: 

JOHN COYSH, recalled as a witness 1 on behalf 20 
of the plaintiff, in rebuttal, testified as folJows: 

Direct Exa111ina tion by Mr. Vanderwart : 

Q. You heard J\ir. Spagno testify that when you 
and Mr. Mahoney called on him with the hundred 
dollar deposit he told you two that he would .sell 
the house for $13,500. Is that true? A. No; posi-
tively. 

CARMINE RICHARD, the plaintiff, recalled on 
his own behalf, in rebuttal, testified as follows: 

Direct Exan1ination by Mr. Vanderwart: 

. Q' .. Was : there any question .at aU about this man 
Praskac .being ready, willing, . and able to buy this 
property? A. He was always able. 

.. _ l\1r. Peters ,: I ,object to tp.at as a concl11-
sion. 
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The Court :. ls · that the only ground? I 
will allow the answer. 

Mr. Peters: And on the further .. ground 
that he is not in a position to testify as, to 
the :financial condition of Praskac and his 
responsibility. 

l\,Ir. V anderwart : The testin1ony is all in 
without any objection. It is a part of the 
res gestae. 

Mr. Peters : And on the further ground 
that he is not c01npetent -to testify as' to 
whether Praskac was ready, ·willing, and 
able. 

The Court: I sustain the objection. · He · 
is not competent to testify. 

CHARLES PRASKAC, recalled as a witness on 
behalf of the plaintiff, in rebuttal, testified as fol-
lows: 

Direct Examination by Mr. Vanderwart: 

Q. We1~e .you ready, willing, and able to take 
this property on the terms of that proposition, ~-2, . 
at the time you signed it? A. Yes, sir. 

Cross Exan1ination by lVIr. Peters: 

Q. I-low much money did you have in the bank 
at that time'? A. We had enough money to buy 
the property. 

Q. I didn't ask you that. How much money did 
you haye in the bank? . A. We always had a stand-
ing balance of a thousand or more. 

Q. Don't you know it ·was less than eighteen 
hundred at the time you signed this contract? 
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Ohar.les Pra8kac-Recalled) direct. 

M~r. Vanderwart: I object for this rea-
son-

The Court: . I will allow it. 
Mr. V ander-\vart: There are two signers , 

of this contract and this question is ad-
dressed only to one signer. 

The Court : Who is the other signer? 
Mr. Vaiidenvart: There is Maria, the 

aunt of this gentleman, and him.self. 
The Court: I suppose he must answer 

the question. I will allow the question a,s· 
to his being able to take it. 

Jly l\,Ir. Peters : 

Q. How n1uch money did you have in the bank 
at the tin1e? A thousand dollars? A. Twelve hun-
dred or more--twelve or tifteen hundi-ed. 

Q. Any more than fifteen hundred? A. I always 
had that much. 

Q. What bank do you bank with? A. The New 
· Jersey Guarantee and Trust Company. 

Q. Don 't you know that at that time you didn't 
have nine hundred dollars in the bank; that is, your 
average balance was not more than nine hundred 
dollars? 

Mr. Vanderwart: I object to that-the 
average balance. 

The Court .: I will let him answer the 
, question. 

By Mr. Peters: 

Q.. Isn't it a fact that the balance was about nine-
hundred dollars at that time? A. No, sir .. . I . had 
more than that. 

Q. How much more? A. I told you. Twelve 

10 

20· 

30 

40 , 



68 ;, 
Charles Prc1,skac-Recalled) dir.ect.: 

or fifteen hundred or . sixteen hundred dollars. I 
had my share. We put it together. 

Q. In other words, the other Praskac mentioned 
is your wife? A. That is my aunt. 

Q. I beg your pardon. You . had her lnoney in 
this account too? A. N-o, sir . . No. I don't car ry 

10 her money in n1y account . . 
Q:; _I thought you said you had it . together; you 

had fifteen hundred together? A. We didn't have 
it together. That is 1ny money. 

Q. How much did you have in the bank at that 
tilne? Can you tell? A. Well, I have told . y,ou-
between twelve and fifteen hundred of n1y ow.n 
n1oney. 

Mr. Vanderwart: That is our case. 
The plaintiff rested in rebut t al. 

20 1\fr. Peters: I make the other point that 

30 

40 

there never was a proper tender. 
'' The Court : · I will reserve decision and 
give you an opportunity to submit briefs. 

Mr. Vanderwart : · May we leave it this 
way: Counsel may submit any · briefs they 
,want to? · 

· The Court : Two weeks. 

Time to settle the within case 1s extended · to ,h 
Dec. 24, 1925. 
·' . 

Dat ,ed, Nov. 20, 1925. 

I_ .f; I '. •,,/ 

. ·1 ,.I ' 

F. W. MATTOCKS, 
_Judge~ 

• ! 

• . .J I .,. • ·, 4... 
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Order Settling Ca.se. 

THIRD JUDICIAL DISTRICT COURT, 
. BERGEN COUNTY, N. J. 

CARMINE RICHARD, 
_ Plain tiff, 

.v. 

FRANCIS D. SPAGNA, 
Defendant. · 

The attorneys for the respective parties having 
applied to 1ne to settle the case herein, and there 
being no objection, I do hereby settle the case as 
hereinbefore set forth. 

In Witness whereof, I have hereunto set my hand 
this sixth day of J·anuary, 1926. 

Attest: -

FRED. W. MATTOCKS, 
Judge of the Third Judicial Dis-

trict Court of the County of 
Bergen. 

FRED A. KELLOGG, 
Clerk. 
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Orde ,r Extending Tillle to Settle1 o~ 
Fix St ,a :te of t ,he C,aise,. 

DISTRICT COURT OF THE T'HIRD JUDICIAL 
DISTRICT, 

OF THE COUNTY OF BERGEN~ 

Before-FREDERICK w. MATTOCKS, Esq., Judge. 

CARMINE RICHARD, 

Plaintiff, 

v. 

FRANCIS D. SPAGNA, 
Defendant. 

' 

On Contract. 

Application having been made this Twenty-sec-
ond day of Dece1nber, A., D. 1925, on motion ,of 
Adolph J. H. Peters, attorney for the above named 
defendant, for an extension of time within which to 
agree to settle upon a state of the case in the above 
entitled cause of action, which has been appealed 
to the Supreme Court of the State of New Jersey, 
the tin1e expiring on the T·wenty-fourth day of De-
cember, Nineteen hundred and twenty-five, in 
which to file an Agreed State of the Case; 

It is hereby on this Twenty-fourth day of Decem-
ber, Nineteen hundred and tw,~nty-five, OR-
DERED, that the tilne to settle or fix a State 
of the Case between the attorneys for the plaintiff 
and the defendant, be and the same hereby is ex-
tended fron1 the Twenty-fourth day ,of December, 
Nineteen hundred and twenty-five to the Thirteenth 
day of January, Nineteen hundred and twenty-six. 

FREDERICK W. M:ATTOOKS, 
Judge District Court of the 

Third Judicial District of 
the County of Bergen. 

7t 

Exhi;l>it P-1. 

May 19, 1924. 

STANDARD AUTHORIZATION 

REAL ESTATE BOARD OF 
GRANTWOOD-PALISADE 

THE UND ,ERSIGNED hereby authorized CAR-
MINE RICHARD member of the Real Estate 
Board of Grantwood-Palisade, to sell the property 
described below, which is made part of this agree-
ment, and for which services I agree to pay said 
Agent a co1nn1ission of Five .( 5%) per cent. if the 
property ,or properties are in1proved, Ten ( lOo/o) 
per cent. on the total selling price if unimproved, 
business, factory or garage property, acreage, and 
farm property. These rates of commission to apply 
on the an10unt finally accepted, be it more or less 
than the price hereinafter nan1ed., _provided the 
property is sold through said Agent's influence and 
efforts or the purchaser introduced by him. 

Property 521 Brandon Place. 
Price $13,500.00. Tern1s of Sale first mortgage 

,$7,000.00, $2,000 or $3,000 cash .. 

F. D4 SPAGNA, (L. Si.) 
Address 515 Brandon Place, 

'Phone Oliff side 50-M. 

7,5 x 100 plot. Frame, shingle, 2 family, 4 rooms, 
summer kitchen., bath, pantry, 1st fl. Rented 
·$70.00 monthly Apr. 1st to Oct. 1st. $60.00 
n1,0nthly Oct. 1st to Apr. 1st. 

5_ Domns, bath, pantry, 2nd floor,, 2 finished rooms 
in attic, 1 for each apartment, gas, electric, .steam 
heat, 2 separate heaters, one entrance, 2 open 
porches for second floor. . 

Stone garage for one car. 

10 

20 

30 

40 



12 

Exhibit -

AG REEl\IE -NT, made and dated March second, 
Nineteen hundred and twenty-five, ._ :t>etween Fran-
cis D. Spagna, of the Borough of Cliffside Park, in 
the County oif Bergen, and Stat~ .of New Jersey, 
hereinafter · described as the seller, and Charles 

!10 Praskac and Maria Praskac of the Township of 
North Bergen in the County of Hudson and State 
of New Jersey, hereinafter described as the pur:-
chaser. 

WITNESSETH, ·that the seller agrees to sell 
and convey, and the purchaser agrees to purchase 
all that lot or parcel of land, with the buildings 
and improvements thereon, in the Borough of Cliff-
side Park, Bergen County, New Jersey, described 
as follows : Premises known as No. 521 Brandon 

20 Place, Edgewater Height ,s Park, being on a plot 
Seventy-five by One Hundred ( 75 x 100) feet. 

This sale covers all right, title and interest of 
the seller· of, jn and to any land lying in the bed 
of any street, road or avenue, opened or proposed, 
in front of or adjoining said pre1nises, of the centre 
line thereof. 

The price is Thirteen thousand five hundred 
($13,500) Dollars, payable as follo-ws: One hun-
dr.ed ( $100) Dollars on the signing ,of this con-

-'30 t1~act, the reoeipt of which is hereby acknowledged, 
Nineteen hundred ( $1,~0_0) J?ollars in cash on the 
delivery of the deed as hereinafter provided, Seven 
thousand ($7,000) Dollars by a·ssuming ' the ffrst 
mortgage now on . said premises, balance of Forty-
five hundred ($4,500) Dollars by second mortgage 
to the Party of the First Part, payable Three hun-
dred (·$300) ·Dollars and interest at the rate o,f six 
( 6%) per cent. semi-annually. 

The deed is to be made to Charles Praskac and 
,140 Paul Praskac. 

73"-
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The deed sh~ll be delivered upon the receipt of 
said payments at the office of Carmine Richard, 
356 Palisade Avenue, Cliffside Park, N. J., between 
10 A. M. and 5 P. M. o'clock, on or before April 
:fifteenth, 1925. Taxes, rents, insurance, water 
rents, assessments and interest on mortgages, if 
any, are · to be apportioned, as of April :fifteenth, 10 
1925. 

The deed shall be in proper form for record, 
shall contain the usual covenants and warranty, 
and shall be duly executed and acknowledged by 
the seller, at the seller's expense, so as to convey 
to the purchas.er the fee simple of the said prem-
ises, free of all encumbrances except as herein 
stated. 

It is understood and agreed that any assess1nent 
oon:firmed and entered prior to the date of closing, 20 
shall be paid by the seller in full. 

The risk of loss or damage to said premises by 
fire until the delivery of the deeds. is assumed by 
the seller. 

The stipulations aforesaid are to apply to and 
bind the heirs, executors, administrators, suc-
cessors and assigns of the respective parties. 

The seller agrees that Car1nine Richard brought 
about this sale and agrees to pay the broker's c01n-
mission therefor. 30 . 

vVITNESS the signatures and seals of the above 
parties. · 

· Signed, sealed and delivered in the presence of 

CHARLES PRASKAC. (L. S.) 
l\IARIA PRASKA C ( L. S.) 

40 
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CARMINE RICHARD 
REALTOR 

356 Palisade A venue 
Cliffside Park, N. J. 

March 13th, 1925. 

Mr. Francis D. Spagna, 
515 Brandon Place., 

Cliffside Park, N. J. 

Dear Sir: 

On March 2nd I accepted a deposit fro.in Charles 
Praskac and Niar·ia Praskac on your premises 
known as No. 521 Brandon Place, in accordance 
with your listing with us. On Nia1·ch 4th when 
you came into 1ny office I requested you to execute 
the contract and accept the deposit, but you re-
fused to accept same. Two or three days later you 
came into the office on other matters , and I again 
tendered the deposit to you and asked you to ex-
ecute the contract, and you again refused. This 
1norning I received your letter dated March 10th 
and I c01nplied with your request by sending Mr. 
Mahoney to your residence with deposit and asked 
you to execute the contract and accept the deposit, 
but you again refused. . 

Mr. Mahoney and I made quite a number 'Of 
efforts to dispose of your property and finally 
through our solicitation succeeded in getting a de-
posit for you, and we worked in good faith and in 
accordance with the tern1s, of your listing. I was 
disappointed when you refused to execute the con-
tract, and n1ore disappointed today when you again 
refused when Mr. Mahoney tendered the deposit to 
you. 

75 
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Therefore, be itdvised that unless you call at my 
office within three days from the time you receive 
this notice, and execute the contract and accept the 
deposit thereon, I will be compelled to institute 
a suit against you for the commission in accord-
ance with your listing with me. 

CR/AJ. 

Yours truly, 

CARMINE RICHARD. 

E~hibit P-4. 

CARMINE RICHARD 
REALTOR 

356 Palisade Avenue 
Cliffside Park, N. J. 

February 27th, 1925. 
Mr. F. D. Spagna, 

515 Brandon Place, 
Cliffside Park, N. J. 

Dear Mr. Spagna: 

Today we showed your house to Charles Praskac, 
who is contemplating to buy the house either alone 
or with his brother-in-law. They are coming up 
again Sunday to decide. 

I thought I would write to you and call to your 
attention our prospect buyer. 

With best wishes, I am, 

Y ourB very truly, 

CARMINE RICHARD. 
CR/AJ. 
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CHARLES PRASKAC · -·· 

721 Hackensack Plank Road 
West Hoboken, N. J. 

Payahle in New York City _'rhrough 
Northern New Jersey Clearing House 

. 
No. 898. 

West New York, N. J., Feb. 2, 1925. 

Pay to the order of F. D. Spagna $100 00/100 
One Hundred and 00 /100 ................ Dollars 

CHARLES PRASK AC. 

West New York Branch 
, The New Jer sey 

Title Gua rantee & Trust Co. 
West New York, N. J. 

Exhibit p·-s. 
WEST NEW YORK . 

REALTY & CONSTRUCTION CO. 
581 Hudson Avenue . ' 

West New York, N. J. 

Carmine Richard, Esq., 
Palisade and Jersey Ave. 

Cliffside PK, N. J. 

Dear Sir: 

Mar.10th, 25. 

I hereby beg to request you to produce your cos,-
tumer for the purchase of the house · at #521' 
Brandon place Cliffside Pk., and have a proper 
contract executed. 

Yours truly, 

FRANCIS D. SPAGNA. 

Exhibit P-7. 

WEST NEW YORK 
REALTY & CONSTRUCTION CO. 

581 Hudson Avenue 
West New York, N. J. 

West New York, N. J., March 16th, 1925. 

Carn1ine Richatd, Esq., 
356 Palisade Ave., 

Cliffside Park, N. J. 

Dear sir: 

Your letter .. of Mar.13th.received,and in refer-
ence to same I beg to say that the matter is com-
111encing to be annoyng. 

The contract and deposit subn1itted to me by 
you and lVIr. Mohony, are not acceptable to 1ne. 

At the time the property at 521 Brandon Place 
Cliffside Pk,wa-s listed with your office, no power of 
Attorney was givento youwith full power instruc-
tions and particula1 ·s, so you could and should 
execute contracts and set conditions therein · for 
m n and in my naine. 

i t is foolish on your part to think that you can 
make me accept a contract,contrary to my wishes, 
under the treat of a law suit. It is really amusing. 

Now, than, unless you and your costumer, with-
in thre days call at n1y office, at a previously ap-
pointed time, and accept from me a proper con-
tract, and pay to me a suitable deposit, I will re-
fuse to further deal in the matter and declare it 
tern1inated, and the listing of the property will 
also than and there terminate. 

Yours very truly 

FRANCIS D. SPAGNA. 
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Opinion. 

DISTRICT COURT OF THE THIRD JUDICIAL 
DIS.TRICT OF TI-IE COUNTY OF BERGEN. 

CARMINE RICHARD, 

Plaintiff, 

V. 

]
1RANCIS D. SPAGNA, 

Defendant. 

On Contract. 

The above cause was instituted by the plaintiff 
against the defendant for the recovery of a broker's 
c01n1nission for procuring a person, ready, willing 
and able to purchase the defendan t' ,s, real estate 
in Cliffside Park, Bergen County, New Jersey. 

The authority to sell the premises in question 
was as follows : 

May .19, 1924. 

STANDARD AUTI-IORIZATION 

REAL ESTATE BOARD OF GRANTWOOD-PALISADE. 

THE UNDERSIGNED hereby authorizes 
Carmine Richard, member of the Real Estate ' 
Board of Grantwood-Palisade, to sell the prop-
erty described below, which is made part of 
this agreement, and for which services 1 I agree 
to pay said Agent a commission of Five ( 5%) 
per cent. if the properiy or properties are im-
proved, Ten ( 10%) per cent. on the total sell-
ing price if unimproved, business, factory or 
garage property, acreage and farm property. 
These rates of commission to apply on the 

79 
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amount finally accepted, he it more or les,s 
than the price hereinafter nained, provided the 
propert~ is sold through said Agent's influ-
ence and effortS' or the purchaser introduced 
by him. 

Property 521 Brandon Place. 
Pr1ce $13500.00. Terms of Sale, first mort- 10 

gage $7000.00, $2000 or $3000 cash. 

F. D. SPAGNA (L.8.) 
Address 515 Brandon Place, 

Phone Cliffside 50M. 

By virtue of this authorization I find the plaintiff 
procured one Charles Praskac, who agreed to pur-
chase the pre1nises at the price and upon the terms 
mentioned in the said authorization and that said 
Praskac deposited $100 on account thereof. 

I further find that the defendant upon being 
notified that the plaintiff had procured siaid C!har les 
Praskac, to purchase said premises:, declined to sell 
the prernis 1es at $13,500 the 1 price specified hut de-
manded $14,500. 

Upon this finding of facts I conclude that the 
plaintiff has done all the law requires to en-
title him to the broker's commission of 5% of 
$13,500 or $675. 

Tthe plaintiff having waived the exces'.s over $500 
he is entitled to judginent against the defendant 
for $500. 

J udgrnent for plaintiff for $500. 

November 5, 1925. 

F. w. MAT 1TOCICS, 
Judge. 
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O·pinion. 

NEW JERSEY SUPREME COURT, 
No. 435-MAY TERM 1926. 

CARMINE RICHARD, 
Respondent, 

v. 

FRANCIS D. SPAGNA, 
Appellant. 

Submitted May 14, 1926; decided December , 
1926. 

On appeal from Third District Court of the 
County of Bergen. 

For the Respondent: HART AND V ANDERWART. 
F'or the Appellant : ADOLPH J. H. PETERS ; Nicholas 

S. Schloeder, of Counsel. 

Before Justices KALISCH, KATZENBACH and LLOYD. 

PER CURIAM. 

In this case the plaintiff recovered in the Third 
30 District Court of Bergen County a judgment for 

$500 as co1nmissions alleged to have been earnod on 
procuring a purchaser for the defendant's property 
521 Brandon Place in the Borough of Cliff-wood 
Park, Bergen County. 

The authority of the plaintiff was contained in 
a writing reading as follows: 

"May 19, 1924. 

The undersigned hereby authorizes Carn1ine 
40 Richard, * * * to sell the property des-

81 
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cribed below, which is made par ·t of this agreeM 
ment, and for which services I agree to pay 
said agent a commission of 5 % * * -x• these 
rates: of commis 'sion to app~y on the amount 
finally accepted, be it more or less than the 
price hereinafter named, provided the property 
is sold through said agent's influence and 10 
efforts or the purchaser introduced by him. 

Property 521 Brandon Place. 
Price $13,500.00. Terms of sale first mort-

. gage $7,000.00. $2,000 or $3,000 cash. 
-F. D. SPAGNA (L. S.)" 

In Pebruary following the plaintiff procured one 
Praskac as a pu1·chaser tor the property. The pur-
chaser attempted to negotiate with the owner, hut 
was told the price was nigher than that given in 20 
the authority to the plaintiff with the result that 
the negotiations fell through. It clearly aP'.Peared 
that .Praskac was able and willing to pay the price 
specified in the authorization, and formal tender 
was caused to be made by the plaintiff to the ,de-
fendant of a contract which it was claimed w.as in 
accordance with the terms of the plaintiff's author-
ity. The trial judge sitting without a jury gave 
judgment for the plaintiff in the sum of $500. 
F 'rom that judgment this appeal is taken by the 30 
defendant and a number of reasons assigned for 
reversal. 

The first point raised is as to the refusal by the 
court of the defendant's motion for a nonsuit; the 
second that the court erroneously gave judgment 
for the: defendant. These are covered in substance 
by our consideration of the 7th point. 

The third and fou1·th points are that the court 
erroneously ad1nitted in evidence a proposed agree-
ment which ·was tendered to the defendant, and a 40 
check for $100 tendered at the same time. These 

'\ 
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were competent. They forined part of the proofs 
to establish that the eff.orts of the 1plaintiff to 
supply a purchaser able and willing to comply with 
the terms of purchase had been successful. It is 
criticized that the court received it as a contract. 
We do not find this to be the case. All the court 

10 said was, "I suppose that would be a matter for 
argument just whether it was a contract. He is 
offering it as a contract." After some further dis-
cussion the court said, "I will allow it in evidence." 
T'here is1 nothing in this to show that the court re-
ceived it as evidence of a contract between the pur-
chaser and the defendant, but if it were otherwise 
such action would not constitute reversible error. 
It was certainly evidence bearing on the perforin-
ance by the plaintiff of his contract with the de-

20 fendant, and if it be desired that the proof be 
limited, proper instr-uction should have been re-
quested of the court to this end. Hill v. Maxwell, 
Tl N. J. L., 766. 

The fifth point is that the court erroneously 
allowed the plaintiff to testify that Praskac was 
able to buy the property. This was not objection-
able in itself) but whether so or not it was harm-
less, inasmuch as the uncontradicted testimony of 
Praskac was that 'he was able to make the purchase. 

30 We may add that according to the quotation in the 
appellant's brief the question was propounded and 
the ansrwer given before objection was made, and 
when the objection was finally ruled upon no ex-
ception was taken. The objection was not only too 
late but because of the absence of exception is not 
available to the appellant. 

T'he sixth point ls that there was no legal evi-
<l ence to support the finding of the trial court as 
found in its opinion to the following effect: 

40 "By virtue of this authorization I find the 
plaintiff procured one Charles Praskac, who 
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agreed to purchase 'the premises at the price 
and upon the terms mentioned in the said 
authorization and that said Praskac deposited 
$100 on account thereof." 

Counsel conceded that error cannot be assigned 
on the 1oipinion of the court but only on its judg-
ment, and that if the judgment can be sustained on 
any theory the reviewing court will do so. The in-
accuracy, 'however, is more apparent than real. 
What is clearly meant is that Praskac had signed 
the purchasing agree1nent and tender ·ed the $100 
deposit. 

This brings us to the seventh and important 
point in the case; nan1ely, that the contract be-
tween the plaintiff and the defendant did not con-
tain all of the termg essential to authorize the 
plaintiff to make · the contract and deLeonard v. 
Papanas, 128 Atl., 922, is cited to support this con-
tention. It will be noted that the terms a.re stated 
in this language, "Price $,13,500 ; terms of sale, 1st 
mortgage $7,000; $2,000 or $3,000 cash." The con-
tention of the appellant is that the contract does 
not express any m.ethod of securing or paying the 
difference between the $9,000 or $10,000 and the 
$13,500 of the purchase money. 

':Phe real quest.ion here · presented is whether the 
agent under this -writing could have made a binding 
contract with the purchaser. $7,000 and $2,000 or 
$7,000 and $3,000 do not together make: $13,500. 
No provjsion is made as to how the difference of 
$4J500 or $3,500 as the case may be, is to be paid 
or secured. It is not to be supposed of course that 
the owner was willing to part with his property 
after having stated the price $13,500 for a lesser 
sum amounting to either $9,000 or $10,000. The 
most that can be gathered is that the difference was 
to be on credit. How and whether that credit was 
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to be secured is not stated, but it may be, the 
respondent contends, that the purchaser would be 
permitted to place a, second mortgage for ' the differ-
ence. In this regard the case differs materially 
from the one cited. In the latter 'there was oppor-
tunity for the purchaser to place any amount of 

10 mortgage on the property prior to the claim of the 
seller. Here there is no such condition. The pur-
cbaser is required to make a down paymen ·t, to give 
a first morigage of $7;000 and to remain indebted 
to the seller for th~ difference between that com-
bined sum and the purchase price. If the contract 
be accepted as it reads the responsible buyer could 
owe the balance for a reasonable time; that he was 
ready to give a second mortgage may possibly be 
treated as more favorable to the defendant t'hat 

20 he had a Tight to ask. There is, however, proof in 
the case that in other respects the broker had pro-
cured a buyer strictly within the terms of his 
authority, and with respect to the mode of payment, 
that it was acceptable to the defendant, and his 
objection did not go to the method of securing 'the 
balance; his demand was for ' a larger price. This 
being true the plaintiff had procured a purchaser 
acceptable to the defendant in so far as this feature 
was concerned. 

30 The last point raised in the case is that the i'On-
tract was made in May 1924 and that it exipired of 
its own weight when no purchaser was found within 
a reasonable time. The difficulty with this position 
on the part of the defendant is that as late as 
"Mar :ch 10th and 16th, 1925, the defendant treats 
the authority as good in letters of those dates. At 
all events: the question of Whether or not the plain-
tiff had e:xercised his authority in a reasonable time 
was one of fact and the judgment could not be dis-

40 turbed on this account. 
The judgment ig affirmed. 

New Jersey Court of Errors and Appeals 

CARMINE RICHARD) 
Plaintiff-Respondent, 

v. 

FRANCIS D. SPAGNA) 
Defendant-Appellant. 

ON APPEAL 

FROM SUPREME 

COURT. 

BRIE :F' FO ·R DEFENDAN 'T-
A 'PPE ,LLANT. 

Sta ,telllent of Facts. 

This is a Real Estate Broker's Commission case 
. ' 

and the owner appeals fr.01n a judgment rendered 
in favor of the broker. 

The authorization was- as follows: 

"May 19, 1924. 

STANDARD AUTHORIZATION 

REAL ESTATE BOARD OF GRANTWOOD-PALISADE 

The undersigned hereby authorizes Carmine 
Richard, member of the Real Estate Board of 
Grantwood-Palisade, to s1ell the property de-
scribed below, which is made part of this agree-
ment, and for which services I agree to pay 
said Agent a Commission of Five (5%) per 

I 

I 
, I 

I 
I I 

I I 



2 

cent. if the property or prioperties are im-
proved, Ten (10%) :per cent. on the total sell-
ing price if unimproved, business, factory or 
garage property, acreage, and farm property. 
These rates of com1nission to apply ,on the 
amount finally accepted, be it more or less 
than the price hereinafter named, provided the 
:property is sold through said Agent's influence 
and efforts or the purchaser introduced by him. 

Property 521 Brandon Place. 
Price $13,500.00. Terms of Sale first mort-

gage $7,000.00, $2,000 or $3,000 cash. 
F. D. SPAGNA, [L. S.] 

Address 515 Brandon Place, 
'Phone Cliffside 50-M. 

75 x 100 plot. Frame, shingle, 2 family, 4 
rooms, summer kitchen, bath, pantry, 1st. :fl.. 
Rented $70.00 monthly Apr. 1st to Oct. 1st. 
$60.00 monthly Oct. 1st to Apr. 1st. 
5 rooms, bath, pantry, 2nd :fl.,oor, 2 finished 
rooms in attic, 1 for each apartment, gas, elec-
tric, steain heat, 2 separate heaters., one en-
trance, 2 open porches for second floor. 

Stone garage for one car." 

This appears to have been delivered to the plain-
tiff Richard, the broker, on the date it bears 1, i. e., 
M,ay 19, 1924 . 

The first negotiations with reference to the sale 
of this property did not take place until February, 
1925 some nine months later. During the inter-

' vening nine months from the original listing no 
activity on the part of the broker is shown. No 
further transactions with reference to this au-
thorization took place between the defendant-owner 
and the broker. 
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It appears that the alleged purchaser, Pras :kac, 
first visited the property with the plaintiff's wit-
ness, Mahoney, an employee of the plaintiff, on 
Friday, February 27, 1925. At that time they 
failed to see the defendant. On Sunday February 
29, the purchaser, Praskac, visited Spagna at the 
house. He was told that the price was changed. 
All the terms , were not discussed (p. 45, fol. 10). 
He again saw Spagna on Monday. The terms 
again were not discussed ( p. 46, fol. 30) excepting 
that he was told that the price was $14,500 (p. 47). 
The next day, Praskac, the prospective purchaser 
stated to the ,plaintiff that the defendant wanted 
more money (p. 45, et seq.). The plaintiff upon 
learning this immediately prepared a contr:act and 
had Praskac and his Aunt sign it (p. 38). He sent 
Mahoney to make a tender, giving him a check and 
$100 in cash along with the contract (p. 34, fol. 37, 
et seq.). It appears that the defendant refused to 
execute the contract, demanding more money, re-
jecting the terms of the mortgage, and the deposit, 
as insuffi,cient. 

Correspondence followed ( Exs. P 3-4, 6 and 7) 
but no other negotiations occurred between the al-
leged purchaser and the defendant. 

The :plaintiff then instituted suit upon the theory 
that he had earned his commission. This resulted 

+ ./_ in a judgmenJt ill .. !~e_nlaintiff for $500 and from 
~-- judgmen:t;Jt1feue1eiiaant now appeals. 

Introduction. 

The nine specifications of reasons filed in the 
Supreme Court may conveniently be made to serve 
as the points upon which the appellant relies. 
These points will appear in the headings, and will 
be argued in their numerical ,order. 
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POINT 1. 

The trial court erroneously denied 
the de:fendant' is motion for a non-suit. 

PO !INT 2. 

The ·trial court erron .eously ga .ve 
judgment for the . pla-intiff against the 
defendant instead o,f awa ,rd'ing a 
judgment in favor of the defendant. 

These :points ,are covered by consideration of the 
other points and will be argued separately under 
these headings. 

The Trial Court e ,rrone ,ously a .d-
mitted in evidence a certain cont .ract 
1narked, "Plaintiff's Exhibit P-2," 
orve·r the objection of the · defe ,ndan .t. 

The record on this point is as follows ( p. 12, 
fol. 20) : 

"Q. I show you what purports to be a con-
tract in duplicate-Charles Praskac and 
Maria Praskiac-and ask you if that is a con-
tract executed b~ them pursuant to your au-
thorization to sell? A. Yes. 

Mr. Vanderwart: I offer it in evidence. 
Mr. Peters : I object to it. 

By the Court : 
Q. Did y,ou see him sign it? A. Yes. 
Q. Were you a witness to it? A. Yes. 
Mr. Peters: It was not signed by my man; 
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it was signed by s01ne purchaser. A contract 
was never signed. 

The Court: I suppose that that would be a 
matter for argument-as ' to whether it was a 
contract. He is offering it as a contract. 

Mr. Peters: He is offering it as a contr a ct 
si~ed and executed, which he ;prepared and 
which he had no authority to prepare or to 
convey at all, which was n€ver signed by 
Spagno, but signed by son1e man that he pro-
cured. That certainly cannot bind us. 

The Court: I will ,allow it in evidence. 
( The paper referred to was received in evi-

dence and marked 'Plaintiff's Exhibit P-2'.) 
Mr. Peters: Your Honor will grant me an 
exception? 
The Court: Yes." 

There can be no question that the admission of 
Exhibit P-2 (p. 72), at the time and upon the 
theory that it was a contract was clearly errone-
ous, because it was unsigned by either the defend-
ant or his : agent, and certainly was not binding 
upon him. 

The Supreme Court did not find that the oourt 
~ec~ived it as~ contract. Ho,yever, the trial judge 
1nd1cates that 1t was offered as a contract and after 
specific objection to it upon that very ground al-
lowed it in evidence. 

The Supreme Court further says: 

"It was certainly evidence bearing on the 
performance of the plaintiff of this contract 
with the defendant, and if he desired that the 
proo.f be limited, proper instruction should 
have been requested of the court to this end." 
Hill v. Maxwell, 77 N. J. L., 766. 
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This contract was merely a species of written 
hearsay. I do not see how this , admission could be 
justified upon this theory, any more than conver-
sations not in the presence of the defendant, be-
tween the broker and prospective purchaser, and 
part of his efforts to perform his contract, would 
have been. 

The only way, it is submitted, that such written 
statement could be introduced as part of the proofs 
bearing on the performance of the plaintiff's con-
tract ·with defendant, would be to accept it as an 
independently relative statement indicative of the 
fraine of mind of the purchaser for the purpose of 
showing his willingness. 

However, the insuperable difficulty with its ad-
mission upon this. theory seems to be that this con-
tract was signed, by Maria Praskac as well as by 
himself, and his willingness was limited to that of 
a co-obligor with her. Maria Praskac is no where 
presented as an able and willing purchaser whose 
production would justify a recovery in this suit. 
Furthermore, as such independently relative state-
ment, it does not indicate an apparent willingness 
to complete the sale on the terms fixed by the 
authority (Ex. P-1, p. 71), but solely on the terms 
expressed therein, which conced edly are not the 
same. 

The Supreme Court cites Hill v. Maxwell, 77 
N. J. L., 766. That case involved a jury trial. In 
Smith v. Cruse, 128 Atl., 379, it was said: 

"It is not necessary for a party to request 
the court, in cases where a jury is waived, to 
make specific findings of law or fact, or law 
and fact. It is sufficient if he clahns judgment 
in his favor upon testimony adduced upon the 
trial. And the court, sitting without a jury. 
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cannot enter judgment for either party with-
out finding in favor of that party. A judgment 
presupposes a finding of facts in favor of the 
successful party, even if such finding be not 
expressed in terms, and also presupposes that, 
in the opinion of the judge, that party is en-
titled to the judgment by the law arising upon 
the facts." 

Accordingly it would seem that if the trial judge 
actually received it as a contract, this would 
amount to a finding of fact upon that point residing 
in the final judgment of the court and it would 
therefore be reviewable without such specific re-
quest. 

POINT 4. 

The Trial Court erroneously a .d-
mitted in evidence a . certa .in check 
marked, "Plaintiff's Exhibit , p ·. ,5," 
over the objection of the de .fen .dant. 

The same reasoning applies to the Check Exhibit 
P-5, this evidence being merely cumulative and 
given in accordance with the terms of Exhibit P-2 
and a part of the s.ame transaction. 

POINT 5. 

The Trial c ·ourt erroneously al-
lowed the following a .ns .wer of the 
plaintiff, Ca .rmine ·R :ichard, to stan .d. 

"Q. Was there any question at all about the 
man Praskac being ready, willing and able to 
buy the property? A. He was always able. 

Mr. Peters: I object to that as : a conclusion. 
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The Court: Is that the 9nly groun<l.? I will 
allow the answer." 

On this point the Supreme Court says : 

"This was not objectionable in itself, but 
whether so or not it was harmles :s, inasmuch 
as the uncontradicted testimony of Praskac 
was that he was : able to make the purchase. We 
may add that according to the quotation in the 
appellant's brief the question was propounded 
and the answer given before objection was 
made and when the objection was finally ruled 
upon' no exception was taken. The objection 
was not only too late, but because of the ab-
sence of exception is not available to the appel-
lant." 

In the first place, the Supreme Court fails to ob-
serve that the objection was made not to the ques-
tion but to the answer, so that the time of the objec-
tion is not too late. Secondly, the answer is a mere 
conclusion. That the court requires that the basis 
of such conclusion be affirmatively sho>\vn to be 
valid is indicated by such cases as Homan v. Grif-
fin, 94 N. J. L., 345, where a similar stateme1:1t by 
the broker based on mere hearsay was str1cken 

out. 
On the readiness and ability of Praskac, ·witness 

the only direct evidence on this point ( p. 66, fol. 

30): 
"Direct Examination by Mr. Vanderwart: 

Q. Were you ready, willing, and able to 
take this property on the ter1ns of that propo-
sition, P-2, at the time you signed it? A. Yes, 
sir." 

It will be observed, Praskac never asserted more 
than his willingness or ability to purchase on the 
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terms fixed by Exhibit P-2, and not Exhibit P-1. 
These were obviously different, inasmuch as1 the 
former provide for securing the difference between 
$10,000 and $13,500 by a twelve year mortgage, 
whereas under the latter, this sum would have to 
be raised within a reasonable time, as the Supreme 
Court itself observes , under Point Seven. 

Under these circumstances the error, I respect-
fully submit, was harmful. 

There was no Ie ,gaJ evidence to sup-
port the , finding o,f the Trial Court set 
out in its meinoranduDJ. as follows: 

"By virtue of this authorization I find the 
plaintiff procured one Charles Praskac, who 
agreed to purchase the preinis-es at the price 
and upon the terms mentioned in the said au-
thorization and that said Praskac deposited 
$100 on account thereof." 

The Trial Court finds that Praskac a!Jf'OOd to 
purchase the property. 
· There isn)t a scintrilla of evidence to support this 

fin.ding. 
On this point the Supreme Court says : 

"Counsel conceded that error cannot be as-
signed on the opinion of the court, but only on 
its judgment, and that if the judgment can be 
sustained on any theory the reviewing court 
will do so. The inaccuracy, however, is more 
apparent than real. What is clearly meant is 
that Praskac had signed the purchasing agree-
1nent and tendered the $100 deposit." 
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However, counsel pointed ont that this memoran-
dum of the judge was not an opinion, but a .series 
of findings of fact, which clearly resides in the final 
judgment. 

It is difficult to find just what the Trial Court 
did mean. Several things considered together 
would indicate that he meant exactly what he said. 
The reasons are threefold, (1) The attitude of the 
trial judge at the time of the .admission of the 
contract. ( 2) The denial of the defendant's motion 
for a non-suit, although at that time there was ab-
solutely no evidence whatever of the purchaser's 
ability to con1plete the contract. This , denial, there-
for e, was undoubtedly based on the theory that 
such ability, where there was a meeting of minds, 
need not be shown. Freeman v. Van Wagenen, 90 
N. J. L., 358. ( 3) In the court's memorandum, 
there is no express finding that the purchaser was 
able and willing to take the property, the only al-
t ernative theory upon which the judgment can be 
pre dicated. 

POINT 7. 
The authoriza ,tion m ,arked in e ,vi-

dence as "P-1" did not con .ta ,in all of 
the owner's t ierms; and th .ere was no 
evidence of a mee ,ti .n ,g .of minds be-
tween t -he owner and the alleg ·ed 
pu ·rcha.ser; the production . of a pur-
chaser a ,ble , and willing to :p·urchase 
said pr0:perty being sufficient in 
la ,w, under such circumstances, to 
su .p;port said ju .dgment. 

This point calls for decision on a rule which as 
far as I have been able to ascertain has. never been 
the subject of judicial inquiry in this State, al-

though it has been recognized in at least one case, 
it would seem, as a necessary basis. for the decision. 
De Leonard v. Kapanas, 128 Atl., 922. 

Now, it haS' been repeatedly held in varying ex-
pressions that a "sale" is made and a broker earns 
his c01nmission under an authority to .sell when he 
has done one of two things, i.e., ( 1) procured a 
purchaser able and willing to purchase the prop-
erty on the terms fixed by the owner, or ( 2) · a meet-
ing of minds between such owner and prospective 
purchaser, produced b~ the broker has resulted, 
whether the original tern1s are met or not. 

In New York, as an extension of the foregoing, 
the rule prevails that where an authority for a 
broker does not contain all the terms 1 upon which 
the owner is willing to sell and the omitted terms 
are left for future negotiation, the mere produc-
tion of a purchaser able and willing to buy is not 
sufficient and the second alternative of the ordi-
nary rule must exist, i.e., a 1neeting of n1inds be-
tween the owner and the prospective purchaser 
n1 ust result. 

A typical expression of the New York Courts on 
enunciating this rule is as follows: 

"It is entirely 09vious, from the foregoing 
questions and answers, that the owner did not 
give the plaintiff full and complete terms upon 
which he was willing to sell his farn1, but that 
the details of the transaction were to be de-
termined thereafter by negotiation between the 
buyer and seller. In such a case it is well set-
tled that a broker's commissions are not earned 
until the minds of the buyer and seller meet, 
not only in respect to the price, but also in 
respect to the ter1ns of the sale ,and all the in-
cidents of the transaction, which must be 
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worked out and understood between them. 
Haase v .. Schneider, 112 App. Div., 336, 98 
N. Y. Supp,., 587; Arnold v. Schmeidler, 144 
App. Div., 420, 427, 129 N. Y. Supp., 408; 
Peace v. Ross, 123 App. Div., 611, 108 N. Y. 
Supp., 48; Backer v. Ratkowsky, 137 App. 
Div., 559, 122 N. Y. Supp., 225. The rule is 
different where • the owner has given the broker 
the full and complete terms of the proposed 
sale. In such case the broker's commissions 
are earned when he produces a customer will-
ing and able to comply with such terms. 
Arnold v. Schmeidler, 144 App. Div., 420, 427, 
129 N. Y. Supp., 408; Martin v. Wermann, 107 
App. Div., 482, .95 N. Y. Supp., 284; Duelo ,s 
v. Cunningham, 102 N. Y., 678, 6 N. E., 790." 
Stout v. DeForest, 183 N. Y. S., 119, at page 
120. 

It will be seen that there iS1 nothing inconsistent 
between such a rule and the principles long estab-
lished by the decisions in this state. 

In the case sub judice, the authorization given 
did not contain all of th~.J= fixed hy the owner ; 
the terms of the mortg a:ge,ft t'he deposit, and even 
the purchase price ( a point about t,o be stressed) 
were left to future negotiations. Hence the pro-
duction of a purchaser able and willing to pur-
chase upon these terms was insufficient-a meet-
ing of minds was absolutely necessary. The rea-
son for this is simple. Obviously) it canmot be said 
that the purchaser .has met the owners terms J whon 
t.he oionerJ s terms are not all fixe id. 

This point must not be confused with the re-
qm.irements of the 10th section of the statute of 
frauds. I will concede that the statute of frands 
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is amply satisfied by the authorization in the in-
stant case. 

Clark v. Griffin, 95 N. J. L., 508; 
Steinberg v. Midlin, 96 N. J. L., 206. 

The Supreme Court I respectfully submit, mis-
conceives the effect of the DeLeonard case. The 
question of the authority of the agent to contract 
is immaterial, for in no event could he have made 
a binding_ contract in the case. 

Yadwin v. Arnold, 94 N. J. L., 500, 501. 

In that case Justice Bergen speaking for the 
C'Ourt of Errors, says : 

"It has been quite uniformly held hy the 
courts of this state that an authority to sell 
given to a real estate br :oker, at an agreed com-
mission, standing alone without other evidence 
of authority or ratification, does not permit 
an inference that the authority extends to the 
n1aking of a ·written contract of sale by the 
broker in the name of the owner so as to bind 
him." 

In DeLeonard v. Kapanas, supra, the court de-
nied the plaintiff broker 's. right to a commission 
where the receipt, urged as a contract of s:ale, did 
not cont~in all the terms and which, therefore, pre-
cluded a 1neeting of minds between the owner and 
the alleged purchaser. The opinion of the court 
does not set forth the terms of the receipt but it 
appears that the authority of the broker was recog-
nized in writing and that the rate of the commis-
sion was stated in such authority, sufficient to sat-
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isfy the statute of frauds. If such was the case, 
it is difficult to understand why the broker did 
not recover ,on the theory of the production of a 
customer able and willing to purchase the prop-
erty, unless the court deemed a meeting of. the 
minds necessary because the terms of the owner 
were incomplete. 

A judicial expression on this point would ful-
fill a long felt want. It seems to . be an admirable 
rule, and would save confusion and uncertainty. 
Owners have been subjected to much litigation be-
cause of the failure of the broker to get the com-
plete terms where the owner has furnished the resi-
due, which have proved unacceptable to the pur-
chaser. The only ,objection would seem to be the 
opportunity for the owner to escape liability by 
adding some term to the apparently complete list, 
which would be bound to result in the prospective 
purchaser's retraction. However, it is pr,ovided 
as a part of the same rule in the language of the 
one case, that 

"such additional conditions must be gern1ane 
to the original ones, if they are to furnish a 
sufficient reason for the refusal to pay the 
broker in cas.e of the customer's refusal to 
agree to any modification of t.,he original 
terms." 

Arnold v. Schmiedler, 129 N. Y. Supp., 
408, at page 413. 

The change of price found by the trial court was 
in fact germane to the original terms. It -was the 
very thing contemplated by the authorization. 
Witness, the words .of the sentence obviously of-
fered as an inducement to the signator: 
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"These rates of commission to apply on the 
amount finalvy accept ,ed, b,ei it more or less 
than the price hereinafter named, provided the 
property is sold thr ,ough said agent's influ-
ence and efforts or the purchaser introduced 
by him." 

Again the right to fix the terms of the m·ort-
gage and to refuse the $100 deposit were most cer-
tainly germane to the original terms. 

Nor is it within the inhibition pointed out in 
Rauchwanger v. Katzin, 82 N. J. L., 339, and the 
line of cases following it, which are aimed at the 
capricious refusal of the owner to convey. 

It is in accord with the modern tendency to re-, 
quire greater strictness and particularly in reduc-
ing to definiteness the terms in transactions cover-
ing real estate. 

'POINTS. 

There was no evidence to support 
a finding by the Trial Court that the 
pla ,intifi p1"'ocured a purchase ·r able 
and willing to- purchase t .he property 
on the terms fixed by the owne ,r, in 
the a.uthoriza ,tion. 

The entire testimony on this point is confined 
to the vvillingn ess and ability to purchase the prop-
erty on the tern1s fixed, not by the authorization 
Ex. P-1, or the owner's terms, but that ,of Ex. P-2, 
the purported contract. The difference is import-
ant, for he may have been wholly unable or un-
willing to secure the difference between $10,000 · 
and $13,500 within a reasonable time. 



16 

CONCLUSION. 

It is respectfully submitted tha.t the 
judgment , of the Supreme Court and 
District Court should be re ,versed 
and a venire , de novo a -warded. 

ADOLPH J. H. PETERS, 
Attorney for Defendant-Appellant. 

NICHOLAS S. SCHLOEDER, 
of Counsel. 
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BRIEF OF PLAINTIFF-RESPONDENT 

The defendant authorized the plaintiff, a real 
estate broker, to sell real estate situate in Bergen 
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20 

County and belonging to him. 30 

This authorization was signed on May 19th, 
1924, and appears as Exhibit P-1, page 71, of the 
case. 

At a later date the plaintiff procured ready, will-
ing and able purchasers for this real estate in the 
persons of Charles Praskac and Maria Praskac. He 
procured their signatures to a proposed contract 
with the defendant. This is Exhibit P-2 and ap- 40 
pears on pages 72 and 73 of the case. 
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The authorization provides that the price shall 
be $13,500; the terms of sale, a first mortgage of 
$7,000 and two or three thousand dollars in cash. 
There is nothing in the authorization as to the 
form which that part of the consideration is to take 
which is between the $7,000 first mortgage together 
with the two or three thousand dollars cash and 
the $13,500 sale consideration. The inference nat-
urally is that this is to take the form of a second 
mortgage. And there is more than an inference 
(see page 28, f. 40 and page 29, f. 10 and 20)-
Q. "Where did you get the instructions with re-
spect to the second mortgage?" A. "That was a 
verbal conversation before the authorization was 
signed." 

In this way was the omission supplied. 
"A real estate broker, acting by virtue of a 

written agreement, earns his co1n:mission when 
he secures a buyer on the seller's terms, either 
as originally propounded or as settled by agree-
m en t between the seller and buyer." Stein-
berg vs. Mindlin, 96 N. J. L. 206. 

The Statute of Frauds (1918 C 273 p. 1020) pro-
vides: 

"No broker or real estate agent selling or 
exchanging land for or on account of the owner 
shall be entitled to any commission for the sale 
or exchange of any real estate, unless the au-
thority for selling or exchanging said land is 
in writing, and signed by the owner or his au-
thorized agent and the rate of com-
mission. on the dollar shall have been stated 
therein." 
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This authorization conforms to this Statute. 

The Statute does not require the "terms" to be 
in writing. 

The issues would seem to have been settled- 10 
not only as to the purchasers' readiness, willing-
ness and ability to perform, but of all of the terms 
of the proposed purchase by the defendant's as-
surance to the purchaser that he would sign the 
contract, and sell to him upon the terms therein 
contained, only providing that the purchaser would 
not purchase through the plaintiff's office (page 
43). 

This should dispose of the question of the pur-
chaser's "ability," for he seems to have been ac-
ceptable to the defendant, and at least the trial 
court determined this. 

The plaintiff became entitled to his compensa-
tion. 
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Just after the execution of Exhibit P-2, it was 
taken to the defendant by the plaintiff's representa- 30 
tive, Mr. Mahoney, together with $100 in cash and 
tendered to him. These letters are Exhibits P-3 
and P-4. 

The defendant then said (page 17, f. 30) "I will 
never go through with that contract." 

The only objection which seems to have been 
then made by the defendant to this sale was that 
he was no longer inclined to sell the premises for 40 
$13,500, but asked $14,500 (page 25, f. 10). 
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The om1ss10n of the terms of the second mort-
gage was corrected by an oral conversation testified 
to by the plaintiff (page 28, f. 30 and page 29, f. 10 
and f. 20). 

10 The witness, Mahoney, talked with the defend-

20 

30 

40 

ant, he having taken the contract P-2 to the de-
fendant and tendered it to hi1n with $i00 in cash 
(page 35, f. 10) and he quoted the defendant as 
objecting to only one feature of the contract and 
that was the consideration of $13,500-that he 
wanted $14,000 or $14,500. 

At no time did the defendant object to any other 
feature of the contract as far as the testiinony 
shows. 

lVIr. Coysh testified (page 39, f. 20) that the de-
fendant merely said concerning the contract, "That 
is entirely too little"-"the amount that the place 
was to be sold for," and he, Mr. Coysh, quoted the 
conversation concerning the single objection of the 
defendant-the consideration (page 39, f. 40). 

It appears that this objection of the amount be-
ing "too little" had no application to the deposit 
of $100, but to the whole consideration (page 40, 
f. 30). 

Then the proposed purchaser, Praskac, testified 
that he had talked with the defendant, Spagna, 
and had looked at the real estate in question and 
this significant quotation of the defendant was tes-
tified to by this witness ( page 43, f. 10) . "He 
(meaning the defendant) told me that the house 
would be satisfactory to sell at that price, $13,500, 

• 

5 

provided I would not buy it through Mr. Richard's 
office" and this witness also testified (page 43, f. 
10) that the terms were all right and that the terms 
could even be lower than $2,000 (page 43, f. 20) 
"Ile told me that I could buy the house for that 10 price, provided I would not bother with Mr. Rich-
ard's office at all. He told me that the price of 
the house was $14,000, but provided I would not 
buy it through his office, I could have it for 
$13,500." 

And in addition: 

"Q. Did you discuss the terms? A. I dis-
cussed the terms. I told him it would be all 20 
right-about the . $2,000: 

Q. Were those the terms that were put into 
this contract, P-2? A. Yes, in the contract." 

The only evidence in the case concerning objec-
tions by the def end ant other than to the whole 
consideration are those expressed in the defendant's 
testimony (page 57, f. 20) and they have to do 30 
with matters that do not appear in the authoriza- ' 
tion and should have been placed there by the de-
fendant himself before he signed them. The plain-
tiff could not have known them. 

The defendant (page 60, f. 20-40 and page 61, 
f. 10-20) gave a different story of the converation 
between himself, Mahoney and Coysh. The trial 
court, however, has determined this issue of fact 40 
in favor of the plaintiff. 
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In rebuttal, the plaintiff and his witnesses, Ma-
honey and Coysh, denied the testimony of the 
plaintiff in so far as the conversation concerning 
the objections to the contract were concerned. 
This, also, is a question of fact, which was deter-
mined by the trial court. 

The readiness, willingness and ability of Praskac 
to purchase was described in the plaintiff's testi-
mony (page 65, f. 40) and by the purchaser him-
self (pages 66, 67 and 68) . 

The appellant's specifications of appeal are: 

1. "The trial court erroneously denied the de-
fendant's motion for a non suit." 

The only feature of this motion which we believe 
30 need be discussed is: 

"That the contract does not conform to the 
authorization unless the verbal arrangement 
was accepted and that no verbal arrange1nent 
might have been legally accepted which would 
alte,r the terms of this con tract." 

No "terms" of this "contract" were altered. 
Nothing about the second mortgage appears in the 

40 authorization. The parties agreed orally upon a 
subject which is not covered by the paper. 

..,, 

7 

2. "The trail court erroneously gave a judgment 
for the plaintiff against the defendant, etc." 

,ve believe that this is not seriously presented. 

3. "The trial court erroneously admitted P-2." 

This was not a completely executed contract, but 
a proposed contract signed by the purchaser, as an 
evidence of his sincerity. 

4,, "The trial court admitted P-5." 

vVe believe that this is not seriously presented. 

5. "The trial court erroneously allowed a cer-

10 

tain answer of the plaintiff to stand." 20 

The objection of the counsel to this question was 
presented after the answer had been made, and 
moreover, whatever effect this question and answer 
had upon the case, was accomplished by the testi-
mony of Praskac himself (page 66, etc.). 

. 6. "No legal evidence to support a finding of 
the trial court expressed in its memorandum." 

The memorandum was merely a statement of 30 
reasons and the only really influential thing was 
the judgment. 

7. "Authorization P-1 did not contain all of the 
owner's terms." 

This has been discussed hereinbefore . 

8. "No evidence to support a finding of the 
trial court, etc." 

This has been discussed hereinbefore. 
40 
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This is a matter of fact determined by the Court. 

9. "The production of the purchaser, Praskac, 
was after a reasonable time had elapsed and after 
the authority was by lapse of time terminated." 

It is submitted that until the authorization had 
been cancelled or a "reasonable time" had elapsed 
while the plaintiff was not alert, it remained as 
a contract between the individuals involved. 

The defendant himself was willing to conform 
to the very contract presented P-2-provided the 
sale was made "not through Richard's office" ( quo-
tation infra). The short time which had elapsed 

20 had not altered the terms-had only inspired the 
defendant to accept the service of the plaintiff, 
sell to the plaintiff's customer, and deprive the 
plain tiff of his reward. 

l\1oreover, letters of the defendant dated March 
10, 1925 (Ex. P-6), and March 16, 1925, (Ex. P-7), 
recognize the authority. 

This is a question of fact, and was determined -by 
30 the trial Court. 

Respectfully submitted, 

_y/LVJ r /4,ud~ 
Attorneys of Plaintiff-Respondent. 
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