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1. APPELLATE DECISIONS - JARV'S 
I 

Vo EAST RUTHEKFURD. 

J ARV 1 S, INC. , t/ a J a rv 1 s; I . ) 

Appellant, 

Vo 

MAYOR AND COUNCIL OF THE BOROUGH 
OF EAST RUTHERFORD, 

Respondent. 

··. 

) 

) 

) 

) 

) 

John W •. Grady, Esq., Attorney f.or Appellant • 

ON APPEAL 

. CONCLUSIONS 
AND CJRDER 

. Raymond H. Flanagan"' Esq., Attorney. for Respondent • 
. . 

BY THE DIRECTOR: 

The Hearer.has filed the followi~g Report herein:· 

. "This is an appeal t:rom the action of respondent. whereby· 
·on September 4, 1957 it denied appellant 1 s applic,at·ion. for trans­
fer of plenary retail consumption licensa C-16 from 387 Paterson 
Avenue to 112-114 Park Avenue, East Rutherford.· 

nrn its petition of appeal appellant alleges in effe~t 
that the refusal to grant the transfer.was an abuse of discret1on. 

, ....... ,-
. '\ 

. . "Respondent in· its answer contends that the transfer 
was. denied . for the. following r.easons: 

: (1) There are too many licensed premises in the vicinit~ 
of the premises to which the transfer is sought; 

... 
(2) The tr~nsfer would increase traffic proble~s; 

~3) There is no public need for an additional taver~; 

(4) Re~.~dents of the neighborhood strenuously oppo.sed 
the transfer. 

"It appears from maps and photographs introduced in· evi­
dence and from the testimony of the witnesses who appear·ed herein 
that the m~in business section of the Borough of East Rutherford· 
j.s on Park Avenue runnj_ng south from Paterson.Avenue for about 
one block; . that in said. section on the vrnst side of Park Avenue 
there are two tav~rns and onG package g~ods store; that the 

. proposed site of transfer is on the east side of Parl<:" Avenue at ··• 
·the corne"C" of Paterson Avenu(:3 directly across the street from one 

.. of said taverns; that on the north side~of Paterson Avenue one 
·. , block east of Park Avenue there is a t~vern; that on the same side 
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of Paterson Avenue one block v1.est ·of Porl~ Avenue there is 
another tavern· arid across· ..the stre.e:t therefrom is' a package: 
goods store~ 

. n1oris Fo Jarvis, Jr. te~·:tifie4 that appellant'.has 
held licen-se C-16 for seven years at 337 Paterson Avenu·e, a 
distancE? of about 1/2 mile from the proposed site; that on 
September 20, 1957 it was compe.lled to vacate its licen·sed 
premises;· that it sought unsucc~ssfully to. acquire other 
suitable quarters in the same vicinity; and that it has.an· 
opportunity to lease the proposed site which consists or a 
store lforrnerly a drug store) with living quarters above it 
and an adjoining store which ··appellant intends to operate as 
a ·restauranto 

n•rwo -objectors~ whose signatures together with 
thq~e ,of 38 other residents of the neighborhood .w0o~_ petitioned 
the issuing authority against grahting the transfer, testified 
tha't an additional tavern in the small business area would · 
incr~ase traffic hazards, ~~~ate 'dist~acting noises and 
rackets 1 , imperil the imoral fioer 1 of the Borough, be harmful 

, to the chi1dren · of the neigl_1b.orbood: and that there are alreaQ.y 
too many licensed premises 'stuck ·right .in .the center of our 
town'~ · · · 

"A police lieutenant te~ttfied respecting the exist­
ing traffic problems in the area and expressed the opinion 
that. another tavern located· the·rein would increase· traffic 
hazards and 0 curtail shopping in our tovmD9 

· Having carefully considered all· the facts and citcum-
) stances herein, I concur in the ~earer's.findings and conclusions -

/ 
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and a~opt his recommendation. 

Accordingly, it is, on this 221'.ld day of January 1958, 

· · ORDERED tha.t the action of respondent be and the same 
is hereby affirmed, and the appeal herein be and the same is 
hereby'dismissed. 

WILLIAM HOWE DAVIS 
Directo1~ 

I,, 

2. APPELLATE DE~ISIONS .... (SGHNEI.DER ET AL v. PARSI.PPJu1Y~ 
(~ROY HILLS AND D~ LAVORE AND NUZZI. 
(SCHNEIDER ET AL v. PARSIPPANY-TROY 
(HILLS .AND PAUK.ARD-BAM.BERGER uo., INC. 

C. ELMER SCHNEIDER, T/A ELMER 11S 
TAVERN, AND BEVERAGE LI(.;ENSEES' 
O.B' PARSIPPANY-TROY HILLS, NEW · 
JERSEY (AN UNINCORPORATED ASSOCIATION) ' . . ' 

~ppellants, 

v. 

TOWNSHIP GOUNGIL OF THE TOWNSHIP 
OF PARSIPPANY-TROY HILLS, AND 
SALVATORE Dl LAVORE AND MICHAEL NUZZI', 
T/A DI LAVORE 1 S DELICATESSEN, 

Respondents. 

) 

) 

) 

) 

) !, 

) 

) 

) 
On.Appeal'· 

\ 
•,) 

CONCLUSIONS and ORDER 
c.;. ELMER SCHNEIDER, T/A ELMER'S 
TAVERN, AND BEVERAGE LICENSEES OF 
PARSIPPANY-TROY HILLS, NEW JERSEY, 
(AN UNINCORPORATED ASSOCIATION), 

Appellants, 

v. 

TOWNS,HIP t;OUNCIL OF 'l'HE '.fOWNSHIP 

) 

) 

) 

) 

) 

OF PARSIPPANY-TROY HILLS, AND PAGKARD- ) 1 

BAMBERG ER' l,;U • , IN c.; Q , 'I'/ A PACKARD WINE 
AND LIQUUH STORE, ) 

Respondentse ) 

: .. , ~ . 
Robert H. Simandl, Esq., Attorney for Aflpellants. . . · 
Jeffers, Mountain and Franklin," Es(i:s., by Albert B. Jeffers ,Jr e, 

Esq., Attorneys for Respondent township council. 
Young and Sears, Esqs., by Harry L. Sears, Esq., Attorneys for 
. · Respondents Salvatore D~avore and ULichael Nuzzi~ 
LOrig and Oram, Esqs., by Georges. Oram, Esq., Attorneys for 

· Respondent Packard-Bamberg~~ Co., ~Inc. · 
Samuel Moskowitz, Esq., Attorney for 1~e\r~ Jersey Retail Liquor 

Stores Association, an Objector~ 

/ 
/ 

,/ 
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BY THE DIRECTOR: 

··The Hearer ha·s" filed the following Report hereini 

. ifBoth. of tb.e·.app~als herein involve a common qr!.estion 
or·ract ~nd la• ~nd will b~ decided together$ 

nThese are appeals from the action of re-sponden"t., Tovm­
ship council whereby its members, by a 3 to 1 vote, granted 

· applications £0~ ·two new plenary retail distribution licenses 
tcommonly known as package store licenses), one to respondents 
Di~avore and Nuzzi for premises located .on ~arsippany Road 
cor~er of Friirfield Road and the.·other to ~~ckard-Bamberger Cb., 
lnc. for premisci~ located in the.Morris Hills Plaza Shopping 
Ce.nter; jti:µc.tion of Routes 46 and 202. 

"The appellants attack the grant o~ such licenses on 
,the ground that ·(1J such action was prohibited by R~Se 33:1-12614 
which limits issuance of new plenary retail distribution licenses 
to the ratio of one such license to e~ch 3,doa of population of 
the community and (2) even i'f by a literal reading of the statute, 
such action technically is not prohibited, it was arbitrary, 
capricious and unreasonable for the respondent Tovmship Council 
to conclude that there was any need or necessity for .the is·suance 
of two additionai package store Licenses to supply normal facili­
ties for the purchase of liquor by the actual population of the 
communitye 

I 

"R.Se 33:1-12014, so far as here peTtinent, provides 
that no new plenary retail dis;tribution license shall be issued 
in a municipality unless and until the· combined total number of 
such licenses existing in such municipality is fewer than one 
for each 3,000 of its population as shown by the .last then preced­
ing_ Federal census. 

"The population of 15·, 290 of the Towr1ship according to 
the last census in 195-0 included 7 , . .799 patients and resident staff 
of Greystone ~ark Hospital, an institution for mental patients 
located in.the municipality., The appellants• contention is that 
these inmates and staff of such institution should be excluded 
from the enumeration ,of the population of .the municipality .for 
the purposes of the Alcoholic Beverage L~w, and hence, the · 
issuance of two distribut±on licenses in addition to the three 
already existing. licenses· of that type was prohibited',. 

ttlt is obvious that in essence the statute is a legislative 
s'tandard of what it considers the maximum number of package stores 
adequ~te to supply the normal need~ for the purchase of liquor by 
the inhabitants of a community. J..t is absurd to even consider 
that·the legislature had in mind any need of' inmates of hospitals 
o~~ ~risons for alcoholic beverages for beverage purposes whert 

. using the ·word 'population 1 , .. 

"This view is confirmed by the statutory dGfinition of 
tpopulatio~t and decisions thereunder. R. Sa 1:.1-2 definin& popu-

, lation reads: 'Population; inhabitants. The word "popu1ation 11
, 

when used in any statute, shall be taken to rrwnn the population as 
shown by the latest federal ceusus effectivf..~ ·within the state and 
shall be construed as synonymous with "inhabit~mts"" 1 
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"In con.sidering who is an inha.bi tant, it- was said in 
State Sh~rp, ~ros. v. Caspe~. ~o~lector, 36 N.J.L. 367 at pQ 368: 

'The meaning of i~is word, as used in the 
act, ~oes not differ materially, if at 
all, from its oidinary and proper signi~ 
fication. 

' 
'One who has an a

1

ctual, but merely tempor ry 
residence in a p~ace, is not, in any pro er 
sense,, an inhabi~tant of that place. 

'An inhabitant of: a township or ward is o e 
who has his domi;cile there, his fixed.. 
habitation and home, from which he has 
present intention of removing.' 

"A subsequent confinement in a mental instituti n does 
not effect a change in the inmates 1 residence. District of 
Uolumbia v. Stackhouse, 239 F. 2nd. 62 \UaS. Court of Ap eals, 
_District of ~o~umbia Circuit 1956): 

'Where defendant, who was committed to a. 
·hospital as an insane person, had her 
residence in the.District of Columbia 

L 

during her childhood, her sutfsequent 
confinement in numerous mental institu­
tions did not effect a change in her 
residence nor did the fact that she 
lived in college· towns as a student, 
during which time she returned home for 
summer vacations, result in the loss of 
her District of ~olumbia residence.' 

ttfilcCampbell v. Mgcampbell, 13 F. Supp. 847 lDistrict 
Court w. D. Kentucky 1936): 

'After a person has been duly adj~dged a 
lunatic by a court of competent juris­
diction, it is presum~d that he is 
incapable of intelligent action and has 
no pow~r by his own will or act to 
chan~e his state: or national domicile 
from the place t~ereof at the time or 
after he becomes:incompetent, because 
he lacks the mental capacity to exercise 
eithe~ choice or intent - twin elements 
generally regarded as essential to a 
change of domiciie.' 

-''The same rule applies to an inmate of a prison. U.S. v. 
Stabler, 169 F. 2nd. 995 at Po 998. l~ircuit Gourt of Appeals,· 
3rd circuit 1948): 

'It is clear that one does not acquire 
a domicile. while imprisoned •• QI • '.rhe same 
reasons which have made courts refuse 
to find a man do~iciled in prison sub­
stantiate the cbhclusion reached in the 
Gronich.case that a man does not acquire 
a. residence there either.' 



. "In the abs~nce or··e~idan~e to the contrary, ±~_1s· a 
permissible judicial inference that" all, or a large ·r)ortior.i' of 
the patients and staff in Greystone Park Hospital do not have 
their residenc~ or domicile in the .~unicipality. Ind~ed, Mayor 
Walter· estimates that at the last election 200 to 250 nf the 
per,sons -irt the · hospi ta1· vot'ed· representil1g 50 per cent or 60 
per cent of those registered from that location ... Hence, under 
g~neral law, nearly all of the persons in the hospitai were not 
part of ··the. p~pu1a tion of such. rrm"nicipali ty at the> time of the 
1950 Federal censuse -

. _ 11Howe_ver, the Bureau of Census, in. its l~tter in 
evidenc~, sets forth: 

vrt has been the tradi.tiona1·census 
practic·e to enumerate persons in insti­
tutions in wh~ch the inmatGs remain for 
long· periods of time .as inhabitants of .... · 
the area in which·the institution is 
located ... - Therefore-' the. population of 
the Greyston-e .i:-1ark Hospital (7,799 in­
cluding patients .and resident staff) was 
included in the tot~l population as 
reported for. l:-'arsippany-Troy Hills 
townshipo• · · 

II 

tt:Even if the literal '·construction of the word 1 popula- · 
· tion' as used.in .H..So 33:1-12.14 compels acceptance of the . 

Census Bureau's rule of' conveni'ence method of enumerating the· 
'. population· of--'a community, contrary to the definition of popula­

tion or inhabitants under general law, nevertheless, ~~the .fact 
. that the issuance of a licens~ is not prohibited by State Law 

or local ordinance does not mean that such license must there­
'.fore be is.sued as of course.. Jump Vs 'l'ownship of Log~n, 
Bulletin· 1179, Ltem :2. 

11 The· State Limitat.ion La.w merely fixes a maximum and, 
in a glven' municipality, far ·fewer' licenses than would- be'per­
mi tted by the law may be ample·· to serve that m11nicipali ty' s 
public ne~d. Re Racquets Club· o~ 8hort Hills, Bulletin 976, 
ltem 5. · -

nlt is well established that -11quor licens~s sh~uld be 
granted only when warranted by public convepience and necessity. 
In any sound, fair and acceptab.le admini.stration of the issuance 
of alcoholic beverage licenses~ need is· the hub of the wheel. 
Dorio v. East Amwell and Colligan, Bulletin 965,. ltem 3. 

· UThe ·determination t·o grant or deny an a.pp1icatioi1.--ror 
a liquor license rests i~ the first in~tance in the· ~ound discr~­
tion of the municipal issuing authority o Sza.J~obryt v D Washington 
Township, Bulletin 875, · Itet11 1.. Before r.eversing the action of 
the issuing authority, the record must convincingly demonstrate 
that an abuse of di-scretion exists, and in reaching such decision, 
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the Director may not substitute his personal Views for those 
df th~ individual members ·of the issuinc; auth6l1ity.. Stiegler, 
et als. v. Montville, ~t ai., Bulletin 863, ~t~m 1. 

', 

.. ' urn determining from a realistic standpoint the nurnbE;r 
of liquor establishments which are adequate to serve public 
convenience and necessity in the instant case, only the needs 
of the actual inhabitants are to be considerede They are.the 
populatio"n to be served, and not the illusory ipopula:tion' of 
the hospital. 

· . 1'Excluding the per~ons in the hos pi ta.l, there were 
7,491 inhabitants in the Tmmship according to the 1950 Federal 
census, and it is estimated that there were 10,826 of such 
inhabitants in 1955. According to the aforesaid legislative 
standard, three package store licenses, and ten tavern licenses, 
wherever located in the municipality~ are considered adequate. 
Actually, there are 25 tavern licenses, three package store 
licenses and five warm beer licenses presently issued in the 
municipality. 

"~the municipality has an area. of approximately 25 
square miles divided into !O widely separated voting distridts, 
and is primarily.residential, with various small business. eenters. 
Only three of these districts have a package store license. 
Originally it was a summer camp area but presently it is, in 
part, converted to year-around residence. An estimated 100 new 
houses have been erected. lt is estimated that about 35 per cent 
or 40 per cent of the population reside in the Lake J:-iarsippany 
area, where the DiLavore license is- proposed to be locatedca 

... Tbis would be roughly 4,000 persons. There is a package store 
and five taverns located there. 'l'he legis..LD. tive maximum of one 
tavern for each 1,000 persons and one package store for each . 
3 ,ooo persons has been reached.. 'l1he statute merely crystalizes 
what appears to be common sense. 

~The ~roblem of whether or not to issue new package 
store licenses on the basis of the 1950 J:t'ederal census. was 
considered by the ri'ownship Council at a hearing held on July 20, 
1954 on an application by Salvatore DiLavore for a plenary retail 
distribution license ·for the same premises involved in his 
present application .. 

nc.ouncil members present were Messrs. Clayton, lt,rayler, 
West, Walter and lVlayor Manning. At such hearing reference was 
made to the recommendation of the <.;aunty Grand Jury that no new 
liquor license be issued until they were+ reduced to what.the 
popul~tion ratio law provides. A petition signed by approximately 
300 objectors was presented. 'l1here was a q\}estion whether the 
grant of such license would be in accordance with the provisions 
of its distance ordinance& 

va.Mr. L.;layton stated that so i'ar as he. was concern·ed :;i 
the people confined in the mental institution should not be in­
cluded in the population and offered a motion that the applica­
tion be denied. Mr~ Walter said that the Gouncil should make a 
finding of fact as to distance and whether or not the general 
~rea is s~fficientiy served· by the existing licenses.. Mayor 

. !Vlanning said he was not ready to make a decision; that while 
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there are-too many total licenses in the 'l'ownship, there is a 
question as to the individual harm of a p~ckage store. ttow~ver, 
he was troubled by a lack or information as to actual distance 
between the proposed new license and other licensed premises. 

nrure Clayton made a motion that the application be 
denied on the grounds that the evidence presented indicated 
that the distance between this and other licensed premises is 
considerably less than 2, 500 feet required by the 'l'owiiship 
ordinance and that it would be contrary to the policy of the 
Council to base the issuance of new liquor licenses upon the 
unfortunate resldences of Grey stone :r-·ark l.iospi tal. 

i 
'/ 

n.1Y1essrs. Glayton, .B'rayler and
1 
West voted in favor of 

the motion.. Mr. Walter and llllayor Manning voted •No' specifically 
because they were not in accord with the language of' the motion. 

tton August-3, l954 there was a meeting of the council 
at which Messrs .. Clayton, l:'rayler, ·west and Mayor Manning were 
present, to consider an application from li'rank 1JePaolo for a 
package store license. Various objectors.were heard. the 
applicant ·stated that he had a war_m beer license but the new 
license would be more suitablee In the course of his representa­
tions to the Council, he said there were too many tavern· licenses. 

nlVlr" Frayler stated that he cannot begin to fathom 1why_ 
we should have another retail ~icense and he sees no reason or 
public necessity for granting this license'; that 'there is a 
license now for every 162 people and tho.t any more·would bring 
us to the level of Mulberry Street in Newark or Hoboken•; that 
he is not convinced of any public convenience and necessity to 
be served and he is n6t taking into consideration the objections 
of the tavern owners.. ivlr. .. "'Nest voiced similar sentiments. · lillr. 
Clayton stated that while Greystone Park is a part of the lown­
ship and 'the people there are people', they are not the consuming 
public; that. he believed the outstandine:; licenses are adequ_ate; 
that· it is not a case of' public necessity or convenience to be 
served and· that it would not be in the best interest to the 
welfare of the Township to grant the license. · 

"Messrs.., Clayton, Frayler, West and ilil.ayor Manning voted 
to deny the application on the grounds \1) it is not established 
that the public.benefit or convenience would be served and-(2) 
it would not be in the interest of the public welfare. 

non· J·une 28, 1957 a meeting was held by the Township 
Council at' which Messrse Frayler, Hermey, West and Mayor Walter 
were present to consider the tviro applications here involved and 
an application by another person for package store licenses. 
Action thereon was deferred until July 16, 19570 

nun July 16, 1957 at a meeti11g of the Uouncil at which 
~councilm~n Frayler, hermey, West and ~ayor Walter were present, 
applicatipns for four other plenary retail distribution licenses 
as well as those carrl.ed over, were considerrJd. Councilman West 
said that he carefully reviewed all of the applications and 
failed. to see where heal th, welfare or morale or th(3 11ownship 
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would be improved by the issuance of any license.. Mr 0 l•'rci.y ler 
presented a motion that the licm1se be issued to DiL~vore and 

. Nuzz·i •. To Mr •. West 1 s objection that tlie existing licenses a.re 
sufficient to take care of the rteeds of the thirsty in the 
Township, (Jouncilman Fray ler rep.lied that public necessity and 
convenience and the rapid expansion of the '.l'ownship and the 
fact that a package goods store cannot be placed in the same 
categor.y as a consumption license should be considered.. i',1ayor 
Walter_ also expres~ed the opinion that there is a substantial 
difference between a pa.clrnge, license and a tavern license. I 

He said, 'We h~ve too many taverns now but they serve an 
entirely different purpose even recognizing the fact that a 
tavern licensee has the power to sell package goods.t Council­
man West asked the Mayor if he was convinced. of the necessity 
and need of any :rurther licenses at this timeo Thereupon, the 
Mayor referred to a petition signed by over 400 persons in favor 
of the license and said that he is familiar with the area around 
the proposed p~emises and it is a developed area and within a 
radius· of 1/2 mile there are already a substantial number of 
potential users and the only existing package store in the 
area is Dru's Market. · 

?. 

"The Mayor and Councilmen Frayler and Hermey voted t9 
· grant the license and councilnian Vilest _voted to den~ the ·same.· 

11 When considering the application of .t-iackard-Barnberger 
Co.,.Councilman West repeated his previous objection to the 
grant of .any new package store license. idayor WaltE?r agreed 
that under the state limitations, _'We have an excess .. of taverns 
but because they existed prior to this act, nothing can be done' 
and he did not feel ther~ was a substantial similarity, and 
bring.ing the number of packa5e stores up to five would bring· 
it up to maximun+.. This license was granted by a similar vote • 

. The five remaining applications were denied by unanimous vote@ 

"At the appeal hearing the fuayor and Councilman West 
repeated the substance of their reasons wi"lich led them to vote 
as they did. Salvatore DiLavore testified that he operated a 

· delicatessen, bakery and soda fountain. Five licensees in the 
municipality testified that existing licenses were more than 
adequate. to supply the liquor needs of the community. Four 
licensees in the nearby communities testified that they delivered 
alcoholic beverages to their customers in the municipality. 

"The Packard-Bamberger license was evidently granted on 
the basis that it was to.be located as part of a large shopping 
center on a main travelled highway which would be likely to 

·attract many transients as vrnll as those residents who mightshop 
there and therefore it would be an economical advantage to the 
community. 

"The economical advantage resulting in financial bene­
fits to the community as a whole is not a factor; the only con­
sideration is whether a package store there, is essential to fully 
supply the liquor needs of th1~ inhabitants .of the municipality .. 

"Shopping centers or supermarkets as such, do not have 
any advantage .over other establishments which seek to obtain a 
liquor license. Grand Union Company v. West Urat)g e, Bulletin 
1155, Item J. 
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.. ~nThere are nine tavern licenses and one package store 
license located C?n Route 46. ·The local p_lanning ·board, in its 
report s:tates: .iThe .types of comme.reial uses along U .. S.Highway 

. 4,6 <B:!:"e oriented almost entirely to. highway rather tha.n local 
clien:tele ~HH~*. 1 · 

"It seems clear from the ove-r-all pic·ture presented that 
there is.an over-abundance of taverns in the municipality where 
package goods can be purchased and that.from that.,viewpoint there 
was no need for establishment of an additional· two package stor(3s. 
Five taverns and a packag--e store seemingly are sufficient in the 
Lake-Parsippany area. It does not appear rational to place two 
·package stores in one area , and none ,in six other districts, 
assuming that over-all there was need for another package store 
license. The Packard-Bamberger license is .not intended to pro­
vide· ·for the convenience of the· inha-bit-a:nts of the community •. 

/'. 

"In view of the previous attitude of the T'ovmshi:P Council 
concerning the persons in Greystone Park Hosp~tal, and the excessive 
number of tavern li~enses, it ap.pear.s c.lear that the Council re­
solved to terminate th.e scranible for p.ackage stor·e licenses result­
ing from the 1950 Federal census by bring1ng them up to the maximum 
of five, evaluating need therefor solely on the basis that th~re 
was a difference petween the faci·li tles ·for the sale of package 
goods by a tavern and that by a package store. This is not a 
valid ground for the issuance of a package store license .not other­
wise· neededo A pertinent quotation f.rom Franklin. Stg-r.~?_Qo. v. · 
Belleville, Bulletin ·102, . ..Lt.em 2, ci·ted in Hyman v~ .Howell-,i Bull.etin 
1039, Item.3, is! 'Appellant claims, however, that consumption 
places do not cater·to the package trade and tha.t women desiring 
to make such purchases would pref er .to enter st.ores dealing only 
with package goods. Quite t.rue. HU:t they already· have in the. 

·municipality·; three such store.g. With present-day telephone and 
transp9rtati6n fadilities such stores can pToperly.servic~· large 
areas.' '1 

"ln Tp. Committee of __ Lakewood ·Tp. v. Brandt, 38 l~. J. 
Super a 462, it was said: 'For· one thing ••.•. as may be said to be 
suggested .by the concept of ,publi-c i1e.cessity ••• considere?-tion should 
be given to the question whe:ther the're is any deficiency or lack 
in pres~nt facilities. 8 

nI recommend that .th·e action. oT the res-pondent Town.ship. 
Council in issuing the two license-s be revers·ed. t'hillipsb}d_r_g_y:~ 
·Burnett, 125 N.,J.L" 157; Bumball v. ·Burnett, 115 N.J"L .. 254.n 

Written exceptions ·to the .h.eare.r 1·s Report and written 
argument thereon were filed with me by t.he attorneys fo.r each of 
the three respondents, and a j-0int written answering argument.was 

. submitted by the attorneys for the appellant·s and the objector •. 
The substance of the except·ions .is that ·the Hearer has misconstrued 
the meaning of R,, S. 33:1-12 .14 ~,the ~3ta t e. 1'4umerical Limi ta ti on J.Jaw) 
and that there has been a lack of showing of abuse of discretion 
by the lo.cal issuing authority in lts·deterwinatio1.1 that ther-e was 
a public need and necessity for the issuance pf the two licenses in 
q,ue's; ti on. · 

I. am in accord w.ith the view oi' the respondents that the 
·state Numerical Limitation Law does not prol1ibit the issuance of 

\ . 
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the two new license.s. R.S. 1:1-2., which, it is asserte(~·' 
applies t·o the Limitation Law, specific·alJ_y pre:t'a_ces its·; 
definitions of words and phrases \including "population")\ . 
with the proviso, nUnless it be otherwise expressly provided 
or there is something in the subject or context repugnant to 
s~ch construction •••• n Thus, since the method for asce:rtain.­
ing population is expressly included in the ~imitation ~aw, · 
there is no necessity t~ refer to H.S. l:l-2o 

In addition, the defining statute has no applicability 
where the context of the act evinces a different legislative 
.intent. See Priestman v. Miller built Homes, lnc., 128 ~.J.L. 
88 (Sup. CtQ 1942). A reading of the Limitation Law indicates 
that the Legislature intended to provide a definite, clearly 
ascertainable method of determining population, wherein cer­
tainty was to be a more i~portant consideration than accuracy. 
To adopt appellants' construction would result in the burden­
some and illogical task of permitting population to be proven, 
like any other fact, by.independent evidence outside the· 
official Federal census. But, see In Re 8§.yver .Assessme1i.t for 
Passaic, 54 N .• J.La 156 tSup. Gt. 1891) wherein it was held 
that, ever1 whe're the statute f'ails to express how population 
will be determined, the method to be used is by reference to 
an official c~nsus, and not by outside evidence, and that 
it' population' iri the act bears the meaning of enumeTatiori of 
inhabitants, ,and refers to such enumeration as the law provides 
to be made ~referring to official census) a" A fortiori, where 
the Legislature provides the last preceding Federal census as 
the means of measurement of population, surely there is no . 
basis for permitting proof to be received piercing the official 

.census record by introducing evidence disclosing either the 
method employed by the Gensus Bureau or the accuracy thereof. 

Aside from these considerations, I am constrained to· 
arrive at the same conclusion should I assume that the defini~ 
tion of "population'' in RoS. 1:1-2 is .applicable to the State 
Numerical Limitation Law. 'l'he term "inha bi tan ts n .has many 
meanings;- its construction is generally governed by the con­
nection in whicr it is used; by itself it has no definite mean­
ing·e 31 t;orpus Juris 1194. While it is true that the cases 
generally hold it to be synonbmous with 11 domocile" (see ln....B.§ 
Loch Arbour, '25 N.J. 258 (1957) and ¢ases cited therein), it 
is becau~e these cases have been concerned with voting rights, 
tax obligations, citizenship and other relations of the indi­
vidual with the State or community. 

But the· term may have a corporate or collective imp.art, 
rather than an individual significance, in relation to the State 
or community~ In this sense, when used collectively, it may 
mean the.residents of a Political unit, its dwellers and house­
holdE;rs who are not merely·ttpassing through;" it is not necessarily 
restricted to those who have fixed intentions to make it their .. 
home or domocile •. S.ee 31 .lJorpus Juris 1196. I b 1~lieve it is. 
used in this sense in rt.b. 1:1-2, sinee it applies to an official. 
census, which by its very nature speaks collectively, not indi­
vidually. Moreover, to hold otherwise would create an irreconci~­
able conflict in the statute its elf beccmse of the practice of 
the t;ensus Bureau to count persons as residents of a defined 
area, although they are not domociled in that ar~a in the legal 
s·ense ... 
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Accordingly, I find that, for the purpose of determin­
ing whether the licenses in question are issued in violation of' 
the State · 1~umerical Limi tati.on · L.aw, ·the pa ti en ts and staff of 
Greystone Park Hospital may_ not.be excluded from the official 
enumeration of the population of the respondent municipality· as 

/ :c-crti.fied by the last preceding Federal census ct HowE.fver, _1 · , 
also m~ke the concomitant .findii..ng that, for the purpose of 
determining the public need and .necessity for the ·issuance of 
a.license in a municipality, the patients and non-resident staff 
of a mental institution may not be considered as part of the 
potential consuming publicc 

Although the numerical .limitation established. by the 
. Legislature does not bar the issuance or these licenses under 
the· exceptional' circumsta·nce-s of this case, 1 ts standard as to · 
the number of licensed premises which are adequate to serve the 

. consuming public is en ti tl(ed to g,rea t weight on the question 
of.· public need and necessity. When .this fact is considered, 
together With the evidence in the record that there is in the 
.municipality at least fourteen tavern licenses in excess of 

· the legislative standard (or at least six in excess of the . 
legislati~e limitation), ~lus five warm beer retail licenses~ 
it may be seen that the needs of the public are being amply 
supplied. · - -

I have read the entire record herein, including·the 
_transcr1pt ·of the hearing; the exhibits introduced and the 
.written briefs of .counsel, and hav.e come to the conclusion that, 
for .the reasons· set forth in. Part II of the hearer ts Report, 
the ~I1ovmship Council .exc·e·eded its permis.sible area of discretion 
in issuing these licenses. In c·oming to this conclusion I am 

. no:t unmindful of the fact that ·the '.rownshi_p council in its 
, deliberations considered .the G.re,ys·tone Park Hospital question 

·.and, notwithstanding, c1:etermined that there was a public need 
and necessity with regard to the r.emaining memb.ers of the public~ 
It may well be that its members honestly felt that the economic 
well-being of the i_eownship .and the furtherance· of convenience , 
.to:~§. of its members would be better served by the additi~nal 
establishments, but I .cannot find reasonable· basis for the 
issuance of these licenses ~in ·response to any real over-all public 
need or necessity in a-municipality al.ready surfeited with licensE 
premises.selling package goods as well as alcoholic beverages by 

·.the drinke 

In vj.e.w of these ... findings, l will adopt the He.arer' s 
-ultimate recommendation that the action :of the respondent TownshiI 
council ·be reversed, but shall not adopt his recommended con-:­
struction of the State Numerical Limitation Law in Part I of 

·his Report. 

Ac~ordingly, it is, on this "27th day of_. January, 1958, 

ORDERED that, for the r,.easons stated herein, the action 
()f the respondent Tovmsb.ip Council in .issuing the two licenses 

·in que.stion is hereby rever.sed and· that, effective immed'iately' 
... -.the two licenses are hereby can.c·elled and declared to be of no 

force and effecte -

WILLIAM HUWE DAVIS, 
Director a 
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3 •· SEIZURl!! - FORFEI11URF~ PRO<...:EEDINGS - INTEHSTATE THANSPURTA'l'lUN . 
Oft'. 'l'AXPAID ALUOHULl<...: B.f~V.~~.HAGES .INTEi~Dim 111UR UNLAWFUL l.MPURTA­
TIUN INTO NEIGHBOHING bTATE - MUtUR :V~HICL~ AND ALcUHULlc· 
BEVJ:!~RAGES U.HDERED FORF'g!TED. . 

In the Matter 6r the Seizure 
on Sept·ember 17 ,i~,1957 of a 

. qu~nt.t ty of whiskey and a 
Studebaker sedan on u. S .. 
Highway No. 130 in the i·mvnship 

.of Cranbury, county of Middlesex 

) 

) 

and State o:f i~ew Jersey· ) 
- - - - ~ - - - - - - - - - - - -

•)' 

Noel Cain, Pro Se. 
·George E. Tooks~ Pro Se. 

<<...:ASJ:; NO. 9573 

ON HEARING 

CONCLUSIONS 
AND ORDEH 

I. Edward Amada, Esq., appearing.for the Division.of Alcoholic 
, Beverage coritrol. 

BY THE DlRl!:<...:'11UR: 

The.Heare~ has filed.the. following report he~ein: 

. YlThis matter came on fol! hearing pursuant to .R •. s. 
33:1-66,:to determine whether a quantity of taxpaid.alcoholic 
beverages and a Studebaker sedan, described in a schedule· 
attached hereto, seized on 'September·l7, 1957 on u. s. highway 
No. 130, Cranbury, ~ew Jersey, constitute unlawful property and 
should be forfeited~ · 

"George Ee.Tooks appeared at such hearing and sought 
return of the alcoholic beverages, and Noel Cain, in whose name 
the car is registered, appeared and sought return·of the motor 
vehicle. 

''Reports of ABC agents ·and other ciocument.s in the file, 
presented.in .. evidence with the consent of the two claimants, dis­
close the following facts: 

"A Ne~ J ers'ey St.ate 'l'rooper ha~i ted the Studebaker sedan' 
on the above date and at the abo~e loc~tion during his routine 
patrol of traffic on the highway. He as_certained that the motor 
vehicle was be'ing Qperated by George ~ ... '£ooks, a resident or . 
New York City; _and that there were 240 p'int bottles, and 98 half­
pint bottles oi .. various brands. 01· taxpaid -whiskey in the car. 
Since Tooks did not have .any license or permit from the Division 
of. Alcoholic· Beverage controi·authorizitig such transportation, 
the trooper took into custody the whiskey and motor vehicle 
j:>"ending determination of _the source and de,stina tion o:f such 
beve~ages. The motor vehicle and whiskey were thereafter turned 
over to ABU agents, · 

nlt appears that 'I'ooks- did not have a bill for the 
whiskey in his possession ~ien he was ~pprehended, but he has 
since obtained a duplicate bill, which he presented in evidence. 
This bill, dated September 16, 1957, is ·on the billhead of a 
local retail liquor dealer located in Washington, D. G., nari1ing 
-Tooks. as purchaser and setting forth_ his New :tork address, ~ind 
listing 12 cases of wh:L,skey at a total cost of ~r640. 56. Tooks 

. ·) 
I 

,/ 

j 
./;:"' 

I 

,,,­
/./ 

j 

\ 
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claims that he, purchased parf at· ~the ·whiskey for his own_ use., 
and· part for. delivery to ·-frie;nd.s {~p:rHsurna-Dly i~ew York ·r~~;~id.ents). 

. . . . "Assuming therei··o.~e:: ~tha·t all \;r the whi.skey was· being 
transpo.rted thr9ugh this .stat':e, f:or. ultimate deliv·e-ry in ·New tork, 
such transportation is gover.rr,eQ. :by :Ru]:e 2 ·of State 1Reg-ulations 

J'Ao •. 18 which requires the tran$1m~r·t:e:r to haV<e :a ·1~ew J ers.ey trans­
·portation _ licensff and irisign:l'a «)ll the vehi.cle, O'r a special 
permit issued by the Division·; 91' a waybill o:r other doc.timent 
containing pertinent informati-orx, .anci ·rurther, require.s the · 
transporter to establlsh that the ·alcoholic beverages mqy be. 
lawfully delivered to. their ·d;es·tiria'ti.on.. Seizure case N·o. 9-461:, 
Bulletin 1185, Item 4~ · 

· · "Under the law of the· S1ta't.e of New Yo~k a person may. 
apparently 1bring alcoholic bev·e:rag,·es. into that .-state, provided.; 
among· other. things, that they arei.' intended ,for personal consump­
tion only, and not for resale~· B'eizure 0~·se No. ·9461, supra 8 

Whe.ther such 'is the fact in .the _p'.resent instance is the primary 
question a · • 

.· nueo:rge Tooks _giv·es "t"h:e 'd:z~il:.Low.tr:ig ;·d:etails of· his .back­
ground and ·how it came a.bout. :that )1B purchased and transported 
the whiskey i . · · 

1lllfle clai:ms ;to .have tb..een ,a .:g,·eneral .contrac.to.r for the 
pas:t. ten ·y.ears, supporting hi:s · fa~lii, .~cohs.isting of his wife · 
and four child.ren~· iie es~tima:;,te.s ]11;.s :earning .in 1956 to be 
approximately $3400 @·OQ;, ·w:hfa!il .jQus:t ,,ab.out covers his needs c His 
earnings in'21957 were les~ :be.c-au:S"e."111.e -.wa·s out of work s~nce July 
d u_e .·to an .in.~ ury o His '<W't·:f:e ·eanns a:bout. $40.41 00 -a week as a · 

. domest.ic e·· lii~ has .no harik :aec'Oun:t:.G) · #i.s normal purchases of liquor 
are two :or three p.in;t·s ·at .a '·~t 1d:me41. , ·· · 

nsome.time in .Jun~ ."1:957· ·-ne ·and :-anothe·r ·:carpenter worked 
.. for a farmer in··Gounty $qua.r:e~,. '.V~Lr~g:$n::fa r.eri-ovating1 a bar·n and 
. poultry house ·for a fix.eel ~prjuye. <o.f '$l300-a-0.0.11 .tie was ·t:_..;vmrking 
in the south and s:ome .-0·.f JI}Y, {G,!r~:eiad~s ··(that had ·spoken to .me asked 
if I could. cpos:s.ihl:y- b.r.±ng ·~them :"S:Q~e. wih:imkey ·ba-ck. when J.. .·come and 
aft·er l c.omple·ted the j:-.o:b 'I ·had :s:om:e -~money and'· l.. "St.opped off in 

'Washington·" and ·picked up the whi:s,k~Y·~·~~. .Ano.ther .·vers:Lon he· gives 
is that ·he finished the ·,viork" .and. ·c:ame to '.New ::tork in July) without 
having . received payment· f.0r ·hi::S :W<?:~k., •. ·":I-le -went .·to·· Virg.inia a - . 
. couple of· days :bef.ore he .was -~p'icke·~ · Jl;p .· tS~pt-emb.er 17th)-- *that 
·:Should be around the 14th ·or 'S;eptenib:erl . ., He .there collected pay-· 
·:mfrnt ·for his work, clo.se to :$.6'C).O=~:D'C) '.~:in cRsh. .'l'hes-.e friends .told 
.him to bring .back liquor, ·they ·woullid; ;s_ee. he. would be rei1nburs.ed@ 
They .tol·d him that :ever .. since t:Q.(?y .-,i:~ound :nut that he was going 
back.. ·There 'we.re a, .coupl.e ·of .f.,r.:i~e.na~s ·.who wanted a couple· of cases 
each.. '1~h:ey told .him they ,warited Calvert - .'Fleischmann brands, .. 

_ .... -
"In a third vers:iop"" :a;ppea:r.±ng .in his sworn statement 

'in the file -.George ·Tooks say,s ~he >1.e1~:.t ::Ne.w· 1.ork on Monday· afternoon, 
$epten1ber 16th· to purchase whdz.Bk·ey ::J::.n ·w.a.shington,. st~yed there 
;overnight, arid make·s no .mentinn ;:of"any trlp ·to Virginia to collect 
any moneyo 

n.Pressed .fo.r the ·11arite:s ~:of Jiiis frJenct·s .. , he· claimed that 
he did not want to 'involve "ar~y:one ::ei.se·" , Pressed t.o name how mi:rny 



'-, 
there were, he said three or four. He., could not say v1hy he 
purchased only .pints and.half-pints .of. whiskey; rather than 
four-fifth quarts. H~ Sxpected to'tec~ive paymen~ for the 
whiskey from his friends at the currant !~ew .lo-rk price .which 
is more than the price in Washingtono< 

. "His co~flicting··~~cital of his activities forcibly­
deIQ.onstrates that he purchased the alcoholic beverages for 
in~tended resale, and hence· was 

1
engaged in an illegitimate 

enterprise. : · 

11 i t appears . fro·m the :testimony of Tooks and Cain 
that ·rooks had exclusive posses'sion of the Studebaker· s~dan 
for at least four months, tinder an arrangement whereby he·paid 
Cain $100.00, bec~us~ Cain could hot afford to 1 keep it up1. · 
Cain testif~ed •·,L ·don• t -even care about the car but he \Tooks) 
said .L shou.ld. come to· clear him; !that the car wasn ° t stolen<\> j, 

It is thus evident that Cain, the: registered owner; has no real 
interest in the motor vehicle. 

"I reconimend that the Studebaker sedan and whiskey 
be forf e.ited. n. · 

'c. 

No. ex~eptions wers taken to the Hearer's Report ~ithin 
·the. time limited by Rule 4 of State Regulatio"n 1iJo. 28 •. · 

After carefully considerini the facts and circumstance~ 
·herein, I concur in the recommended L:onclusions in the .tlearerQs 
Report ahd 1 adopt them as my ~onclusi6ns herein. 

. . \ 

Accordingly'. it is 'V~'l'~fuill~l!:D AND UHJJEHBD that the 
seized property, more fully described in Schedule 0 An attached 
hereto, constitutes unlawf·ul property, and the same be and hereby 
is forfeited in· accordance with .the provisions of H.S. 33:1-66, 
and· shall be sold at public sal.e· for tne ~se of the State in 
accordance with State Regulation No. 29 or retained for the use 
of hospita1·s and state, cou:qty and municipal institutions, or 

. destroyed in whole or.in part, .at·:t;he direction of the Director 
·of the Division of Alcoholic.Beverage control. 

Dated:·· January 6, I958 

St;HEDU L1~ "·A" 
. (' 

WILLIAM HOWE DAV-IS 
Director 

240 - pint: bottles of whiskey 
96 - one-half p.int bottles of ·whiskey · 

l ~,studebaker sedan, Serial Nov 8247606, ~ew York 
Registration 7U8985w 
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DISCIPLINARY PROCEEDINGS - SALK: IN~. VIOLATION OF RULE 1 OF 
STATE REGULATION NO. 38 - .:LICENt;E':~..SUSPENDED FOR. FIFTEEN 
DAYS LESS FIVE FOR PLEAo 

In the Matter of Disciplinary · 1 
) 

Proceedings against 

Lou's Tavern, Inc. 
t/a Lou's Tavern 
292 Ba~row Street 
Jersey City 2, N. Jo 

Holder .of Plenary Retail Consumption · . ) ·· 
License C-29, issued by the MuniQipal 
Board of Alcoholic Beverage Control, ·of ) 
the City of Jersey City C> • l 

I 

-----------~-----------------~~-~~-----

CONCLUSIONS 
AND ORDER 

Defendant-Licensee, by Louis J ... Gold-stein, Presidento 
Dora P. Rothschild, Appearing. for: Di visto·ri of Alcoholic 

~Be~erage.Cont~ol~ 
. ,.· ,_ 

BY THE DIRECTOR: 

Defendant pleaded norr-~~vgl t "-;i:~o-··:a..·.charge ·alleging .that it· sold 
.. during prohibited hours Tor ... off.;.;.;.pr·emises" consumption alcoholic 
beverages in their or:iginal ·containers, in. v-iolation of Rule 1 of 
State Regulation No. 38.. · 

The file herein. discloses, tha.t" .. shortly after 1:00 p.m<ll on 
Sunday, Noyember 24, 1957,. ABC· agent.s .entered defendant's licensed 

-premises wherein .. Louis· Goldste.in;·pres-id~nt of the corporate­
licensee hereinj" was tending.:·bar .. ".:;:Quring their .s~ay the agents 
observed Goldstein makff a- number .of> sales .of alcoholic· beverages 
for off-premises consumption.. At:.'2;:35 p.,m .. one of the agents 
purchased six cans of beer from Go·lds·tein-'and left the premises ~ 
with the merchandise .. Returning·thereto· immediately, both agents~ 
identified themselves to Goldst.ein::and· informed him of the. 
violations.. .Goldstein ad.mi tted: :the·::·s·ale for off-premis·e·s con­
sumption to ~ii.e agents .but ref.used"\to · glve a· written statement .. 

Defendant has·no ~ribr·adj~dieated recordo I shall 
suspend its license for .a. p·eriod of'"fifte.en days and remit five 
days for the plea enter,ed .. ·here.'in, .aeaving ·a net suspension of 

. t~n days~ Re Antoniou,·:~Bulletin .116.~, ·Item 8., 

Accordingly, it is, on'tnis·,,·22nd'.day::iof. January, 195S, 

ORDERED that Plenary 'Retail..' (}OfiSllptpti'Oil License C-29, 
issued by the Municipal ·Boar·d :·of ... AJ.:cbholic Beverage Control of 
the City of Jersey City to·Louw·s .TP.V$rrt, -Inc., t/a Lou's Tavern, 
for premises 292 Barrow. Street, Jersey. City,· be and the same 
is here;.b,y .suspended. for ten (10) ;day$' >commencing at '2:00 a.m.,, . 
February 3, 1958, and termina,t-ing.+at.:2:00 a .• m .. ,. February 13, 195"EL 

William Howe Davis 
Director. 


