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Employee's Claim Petition for Compensation. 
(Filed April 26, 1927.) 

~etu J er~ep ;Bepartment of JLallor 
Workmen ''s Compensation Bureau. 

Trenton, N. J. 

JACOB Ros.EN, 
Petitioner, 

vs. 

A. FISHMAN HAT Co., lNc., 

Respondent. 

Date of accident, December 14, 1926. 

Attorney for Petitioner, KRAEMER & SIEGLER, 
164 Market Street, Newark, N. J. 

To the Workmen's Compensation Bureau of New 
Jersey: 

The claimant respectfully alleges the follow~ 

10 

20 

ing facts : 30 
What is your name1 Jacob Rosen. 
Where do you live 1 293 Hunterdon Street, 

Newark, New Jersey. 
Sex, Male. Age, 55. Married, Yes. 
By whom were you employed at the time of the 

accident (give name and business address) 1 A. 
Fishman Hat Co., Inc., 24 Spring Street, Newark, 
New Jersey. 

What was the business of your employer1 Hat 
manufacturer. 40 
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Employee's Claim Petition for Compensation. 

Did you give written notice to your employer 
at the time you were hired, or later, that the Com-
pensation Law should not apply to you 1 No. 

Did you receive such notice -from your em-
ployer 1 No. 

10 Did your employer have knowledge of your ac-
cident 1 Yes. 

Did you notify your employer of your accident 1 
Yes. 

If so, on what date 1 December 17th, 1926. 
Have you made claim to your employer for com-

pensation 1 Yes. . 
What was your regular occupation, and what 

kind ·of work were you doing at the time of the 
accident 1 Machine hand in the starter depart-

20 ment of the hat factory. 
When did the accident happen 1 December 14th, 

1926. 
Where did the accident happen 1 December 

14th, 1926, I was taken ill at the factory. 
What was the nature of the accident, and how 

did it happen 1 Mercury poisoning contracted by 
reason of the occupation in which I was engaged. 

On what date were you compelled to stop ·work 
because of the injury1 December 14th, 1926. 

On what date were you well enough to work 
30 again 1 I am not working yet. 

40 

If still disabled, on what date do you think you 
will be able to work1 Permanently disabled. 

Give nature of any injury from which you will 
recover. ----------------· 

If any permanent injury has resulted, either 
amputation or loss of usefulness of any member, 
or impairment of any physical organ, explain 

· fully. Will be disabled permanently because of 
the poisoning above set forth. 
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Employee's Claim Petition for Compensation. 

Were your wages fixed by piece-work~ Yes. 
If so, what was your average weekly wage 1 

$50.00 per week. 
If wages were fixed by the hour, state rate per 

hour ................ . 
Give number of hours in an ordinary working 

day. Eight hours. 10 
Give number of days in an ordinary working 

week. 5½ days. 
State the amount of weekly wages ................ . 
How much money have yo'u received from your 

employer as compensation (not medical aid) since 
your accident~ Nothing. 

Has your employer promised to pay you any 
compensation 1 No. 

If so, how much L ............. . 
vVas medical aid required~ Yes. 20 
Did you receive medical, surgical or hospital 

service? Medical aid. 
Did you request your employer to furnish these 

services? Yes. 
Were they furnished? Not until March 15th, 

1927. 
If so, between what dates? From March 15th, 

1927, to date ; Dr. A vidan is still attending me. 
If not, what sum did you expend for medical, 

surgical or hospital services? Pri ,or to March 30 
15th, 1927, I was attended by Dr. Hoeler, and his 
bill amounted to $120.00. 

Give name and address of physician and hos-
pital. Do. William F. Hoeler, 808 South 11th 
Street, Newark, New Jersey. 

vVlrnt other facts are there which you believe 
important ? At an informal hearing before Com-
missioner vVagner I was awarded 21 weeks' tem -
porary disability, at $17.00 per week, plus the 
$120 medical expense. 40 
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Employee's Claim Petition for Com,pen-sa,tion. 

Are you willing that the Compensation Bureau 
endeavor to secure compensation for you, by agree-
ment, before calling for an official hearing 1 Yes. 

Your Petitioner therefore prays that your Hon-
orable Bureau will determine the amount of com-
pensation due to your Petitioner from the said 

10 defendant, under the act entitled '' An Act pre-
scribing the liability of an employer to make com-
pensation for injuries received by an employee in 
the course of the employment, establishing an elec-
tive schedule of compensation and regulating pro-
cedure for the determination of liability and com-
pensation thereunder,'' approved April 4th, 1911, 
and the Acts supplemental thereto and amendatory 
thereof, and that your Petitioner may be awarded 
his costs in this proceeding and such other or fur-

20 ther relief as may be proper. 

30 

40 

And your Petitioner will ever pray, etc. 

(Signed) JACOB RosEN, 
293 Hunterdon Street, 

Newark, N. J. 
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Employee's Claim Petition for Cornpensatfon. 

STATE OF NEW JERSEY, { 
C E 5 ss.: 

OUNTY OF SSEX, 

JACOB RosEN, of full age, being duly_ sworn ac-
cording to law, on his oath deposes and says: 
That he is the petitioner named in the foregoing 
petition; and that he has read the same and is 10 
familiar with the contents thereof; and that the 
matter and things therein set forth are true ac-
cording to the best of his knowledge and belief. 

(Signed) JACOB RosEN. 

Subscribed and sworn to before me, this twenty-
fifth day of April, 1927, at Newark, N. J. 

(Signed) JEN NIE MICHELSTEIN, 
A Notary Public of New Jersey. 20 

( This affidavit may be sworn to before a Deputy 
Commissioner or a Compensation 'Referee, or any 
other person authorized to administer an oath.) 

To THE RESPONDENT. 

The foregoing claim petition has been presented 
by the petitioner to the Workmen's Compensation 
Bureau for hearing and determination in accord-
ance with the provisions of the Workmen's Com- 30 
pensation Act.'' 

We hereby notify you that unless an answer 
shall within ten days after the service of this no-
tice, be filed in duplicate with the Secretary of the 
Bureau, in the State House at Trenton, the facts 
alleged in the petition will be deemed to be ad-
mitted and no testimony will be required from the 
petitioner to prove such facts. 

WORKMEN 's CoMPENSATION BuREAu, 

w. E. STUBBS, 
Secretary. 

40 
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Respondent's Answer to Employee's Claim 
Petition. 

(:B7 ilecl May 23, 1927.) 

NEw JEnsEY DEPARTMENT OF LABOR-. 

Workmen's Compensation Bureau, 
10 Trenton, N. J. 

20 

JACOB RosEN, 
Petitioner, 

vs. 

A. FrsHMAN HAT Co., INc., 
Respondent. 

Claim Petition No. 6617. :May 23, 1927. 
Attorney for Respondent WrLLLIAM W. GrnnEs, 

417 Lincoln Ave., Dunellen, N. J. 
In answer to Claim Petition filed in this cause: 
·what is the petitioner's name? Jacob Rosen. 
Where does he reside? 293 Hunterdon Street, 

Newark, N. J. 
Was the petitioner in your employ at the time 

of the accident? vVas in our employ on December 
30 14, 1926. 

State your business. Hat Manufacturer. 
Did you receive written notice from the Peti-

tioner at the time of hiring, or later, that the Com-
pensation Law was not to apply to him? No. 

Did you give such notice to him? No. 
When did you first have knowledge of this acci-

dent? First knowledge of illness was received 
from doctor on February 14, 1927. 

Did you receive notice of this accident from the 
4o Petitioned No. 
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Responden.t's Answer to Employee's Claim 
Petition. 

If so, on what date~ _______________ _ 
Has any claim for compensation been made~ 

Yes. 
What was the Petitioner's regular occupation, 

and what kind of work was he doing at the time 
of the accident 1 Machine hand in starting de- 10 
partment. 

vVhen did the accident happen 1 We have no 
knowledge or information sufficient to form a 
belief. 

vVhere did the accident happen~ We have no 
knowledge or information sufficient to form a 
belief. 

What was the nature of the accident, and how 
did it happen 1 \Ve have no knowledge or in -
formation sufficient to form a belief. We also 20 
deny that mercury or any chemical whatsoever 
is used anywhere in the plant of the respondent, 
and further deny that petitioner contracted mer-
cury poisoning by reason of the occupation in 
which he was engaged with the respondent. 

On what date was the petitioner compelled to 
stop work because of injury1 He left the plant 
on December 15, 1926, but reported no accident or 
illness. 

On what day was the injured well enough to 30 
work again 1 Has never returned. 

If still disabled, on what date do you estimate 
he will be able to ·work1 Do not know. 

Give your understanding of the nature of any 
injury from which he should recover 1 Deny per-
manent disability. We deny that he sustained any 
injury or disease in the cause of or arising out 
of his emp~oyment. 

Give your understanding of any permanent in-
jury ·which has resulted, either amputation or loss 40 
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Respondent's Answer to Employee's Claim 
Petition. 

of usefulness of any member or impairment of 
any physical organ. Explain fully. We deny that 
he sustained any injury or disease in the cause of 
or arising out of his employment, and deny that 
he will be disabled permanently, and further deny 

lO that he contracted mercury poisoning in the em-
ploy of the Respondent. 

Were the wages fixed by piece-work 1 _______________ _ 
If so, what was the average weekly wage of the 

injured 1 _______________ _ 
If wages were fixed by the hour, state rate per 

hour. _______________ _ 
Give number of hours in an ordinary working 

day. 8 hours. 

20 
Give number of days in an ordinary working 

week. 5½ days. 
State the amount of weekly wages. $40.00 per 

week. 
How much money have you paid the injured as 

compensation ( not including medical aid) since 
the accident? None. 

Have you promised to pay compensation 1 No. 
If so, how much 1 _______________ _ 

· Was medical aid required 1 Yes, after March 
15, 1927. 

30 vVere you requested to supply the nec.essary 
medical service required by law1 Not until March 
15, 1927. 

Did you furnish this service 1 Yes. 
If so, between what dates 1 After March 15, 

1927. 
If not, give reason for failure to do so. _______________ _ 
Give name of physician and hospital rendering 

service at your direction. Dr. M. S. Avidan, 30 
Stratford Place, Newark, N. J. 

40 What other facts are there which you believe 
important 1 If you deny that compensation is pay-
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Respondent's Answer to Eniployee's Claim 
Petition. 

able in this case, explain fully your reasons for 
this conclusion. The Respondent contends that as 
the Respondent neither furnishes, uses or makes 
use of mercury or any chemical whatsoever in its 
plant in the manufacturing of hats or for any 
other purpose, the Petitioner did not suffer an lO 
accident or contract an occupational disease while 
in its employ. 

A. FISHMAN HAT' Co., INc., 
Respondent. 

24 Spring Street, 
Newark, N. J. 

STATE OF NEW JERSEY, ( 
C E Sss.: 

OUNTY OF SSEX, 

EMANUEL FISHMAN, of full age, being duly 
sworn according to law, on his oath deposes and 
says: That he is the respondent named in the 
foregoing answer to claim petition; that he has 
read the same and is familiar with the contents 
thereof; and that the matters and things therein 
set forth are true according to the best of his 
kno-w ledge and belief. 

20 

A. FISHMAN HAT Co., INc. 30 

EMANUEL FISHMAN 
Respondent. 

Subscribed and sworn to before me, this Twen-
ty-fourth day of May, 1927, at Newark, New Jer-
sey. 

BENJ. NEViTMAN, 
Notary Public. 

(This affidavit may be sworn to before a Deputy 40 
Commissioner or a Compensation Referee, or any 
other person authorized to administer an oath.) 
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10 

Judgment of Affirmance. 
(Filed November 29, 1927.) 

ESSEX COUNTY COMMON PLEAS COURT. 

JACOB RosEN, 
P eti ti oner-A ppellee, 

vs. 

A. FrsHMAN HAT Co., INc., 
Respondent-Appellant. 

On Appeal. 
JUDGMENT OF 
AFFIRMANC;E. 

A. Fishman Hat Co., Inc., the respondent in the 
20 above-entitled proceedings, having appealed from 

the judgment of Harry J. Goas, Deputy Commis-
sioner, filed on August 13th, 1927, and upon appli-
cation of William W. Giddes, attorney for the 
respondent-appellant, Honorable Daniel J. Bren-
nan, President Judge of the Essex County .Com-
mon Pleas Court having fixed the Ninth day of 
November, 1927, at ten o'clock in the forenoon, as 
the time of the hearing of the appeal in the above 
case, before the Court of Common Pleas at the 
Court House, Newark, Essex County, New Jersey, 

30 and said hearing having been contirnied from time 
to time and coming on to be heard on Friday, 
November 18th, before the Honorable Walter D. 
Van Riper, President Judge of the Court of Com-
mon Pleas, and the court having considered the 
same, and the argument of counsel, it is, on this 
29th day of November, 1927, 

ORDERED and ADJUDGED that the petitioner-ap-
pellee, Jacob Rosen, was on the Seventeenth day 

40 of December, 1926, in the employ of the respond-
ent, A. Fishman Hat Co., Inc., which employment 
was subject to the compensation section of page 
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Ju ,dgmcnt of Affirmance. 

98, Laws of 1911, and the supplements and amend-
ments thereto. 

Second. - That on the aforesaid date, the peti-
tioner was disabled by a compensable occupa-
tional disease, to wit: mercury poisoning, and that 
the exposure thereto occurred during his employ- 10 
ment, and that the disability commenced within 
five months after the determination of such ex-
posure. 

Third. - That the respondent herein had knowl-
edge of the said disability by reason of said occu-
pational disease within the time prescribed in 
Paragraph 22D of the Laws of 1924, Chapter 124. 

Foiirth.-That the petitioner, as a result of said 
occupational disease, suffered a temporary dis - 20 
ability of twenty-five weeks. 

Fifth. - That the wages of the petitioner at the 
time of the disability were $40.00 a week. 

Sixth.-That the petitioner is entitled to com-
pensation from the respondent for permanent dis-
ability, amounting to 25% total disability, amount-
ing to one hmidred twenty-five weeks, at $17.00 
per week. 

Seventh.-Petitioner is entitled to medical ex- 30 penses amounting to $140.00. 

And it is further ORDERED that the judgment of 
Harry J. Goa.s, Deputy Commissioner herein be 
and the same is in all things affirmed, and that 
judgment final be entered in favor of the said 
Jacob Rosen, the petitioner-appellee and against 
the said A. F'ishman Hat Co., Inc., respondent-
a ppellan t, for temporary disability immediate 
payment of compensation of twenty-five weeks at 
$17.00 a week, amounting to $425.00, for perma- 40 
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Judgment of Affirm.ance. 

nent disability immediate payment of compensa-
tion, 25% of total disability or one hundred 
twenty-five weeks at $17.00 a week, or $2,125.00, 
and 

It is further ORDERED that the judgment of the 
said Harry J. Goas, Deputy Commissioner order-

10 ing that the respondent pay the petitioner his 
medical expenses of $140.00 and Kraemer & Sieg-
ler, attorneys for the petitioner, a counsel fee of 
$200.00 and $5.00 for stenographer's fees and the 
cost of filing the aforesaid order of the said Harry 
'-T. Goas, Deputy Commissioner, in the Court · of 
Common Pleas of Essex County, be and the same 
is hereby affirmed and made the judgment of this 
court, and 

It is further ORDERED that the respondent-ap-
20 pellant pay Kraemer & Siegler, Attorneys for the 

Petitioner-Appellee, a counsel fee of $100.00 for 
this appeal, in addition to the counsel fee allowed 
by the said Harry J. Goas, Deputy Commissioner, 
together ·with the costs of these proceedings. 

30 

w ALTER D. VAN RIPER.. 

Writ of Certiorari. 

(Filed Feb. 25, 1928.) 

NEW JERSEY, ss. : 

THE STATE OF NEw JERSEY to Jacob Rosen, and the 
Court of Common Pleas in and for the County 
of Essex, and John H. Scott, Clerk of said 
Court, Gn.EE~ING : 

We being willi11.g for certain reasons to be cer-
tified of and concerning a certain determination 

4o and judgment rendered on the 29th day of N ovem-

I I 
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Writ of Certiorari. 

ber, Nineteen hundred and twenty-seven, by th0 
Hon. Walter D. Van Riper, one of the Judges of 
the said Court, of Common Pleas in and for said 
County of Essex, in certain proceedings brought 
on · behalf of Jacob Rosen, Petitioner against A. 
Fishman Hat Co., Inc., Respondent, for the deter-
mination and recovery of compensation under an 
Act of the Legislature of the State of New Jersey 
entitled, '' An Act prescribing the liability of an 
employer to make compensation for injuries 
received by an employee in the course of employ-
ment, establishing an elective schedule of com-
pensation, and regulating procedure for the 
determination of liability and compensation there-
under," approved April 4th, Nineteen hundred 
and eleven, and the acts amendatory thereof, and 
supplemental thereto, we command you that the 
said determination and judgment, together with 
all proceedings for the making of the same, and all 
things touching and concerning the same, as fully 
and entirely as before you they remain, or are in 
your custody and control, you do certify and send, 
together with this writ, to our Justices of our Su-
preme Court of Judicature at Trenton on the 16th 
day of March, Nineteen hundred and twenty-eight, 
that therein may be caused to be done what of 
right and according to law ought to be done. 

Witness, the Honorable William S. Gummere, 
Chief Justice of our said Supreme Court at 
Tr~nton, this 25th day of February, nineteen hun -
dred and twenty-eight. 

EMIL NEBLO, 

Attorney. 

Eow ARD J. KELLEHER, 

Clerk. 

This writ is allowed; let it be sealed. 

WM. S. GuMMERE, 

C.J. 

JO 

20 

30 

40 
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14 

Reasons on Certiorari. 
( Filed March 16, 1928) 

NEW JERISEY SUPREME COURT. 

A. FrsHMAN HAT Co., lNc., 
Prosecutor, 

vs. 

JACOB RosEN, et al., 
Defendants. 

On 
Certiorari. 

The prosecutor prays that the Determination 
20 and Judgment of the Essex ·County Court of Com-

mon Pleas, and the New Jersey Department of 
Labor, Workmen's Compensation Bureau, may 
be set aside, reversed, and for nothing holden for 
the following reasons : 

BO 

40 

1. The said Workmen's Compensation Bureau 
and Essex County Common Pleas were without 
jurisdiction to entertain the said petition and to 
make an order for compensation because, by vir-
tue of the provisions of the Act under which the 
said petition was filed the petitioner did not sus-
tain an injury by accident arising out of and in 
the course of the employment. 

2. It did not appear by the evidence that the 
petitioner sustained an injury by accident arising 
out of and in the course of the employment. 

3. It did not appear by the evidence that the 
petitioner contracted mercury poisoning while in 
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Reasons. 

the employ of the respondent, and that the expo-
sure occurred during the employment, and that 
the disability commenced within five months after 
the termination of such exposure. 

4. It did not- a pp ear by the evidence that the 
respondent furnishes, uses ai1d makes ut3e of mer- 10 
cury or any chemical whatsoever in its plant in 
the manufacturing of hats or for any other pur-
pose, nor did it appear by the evidence that in 
performing his duties the petitioner used or made 
use of mercury or any other chemical which would 
cause the petitioner to suffer from mercury poi-
soning or any other poisoning, nor did it appear 
by the evidence that the duties of the petitioner 
were such as to subject him to any occupational 
disease, nor did it appear by the evidence that 20 
the respondent had notice or knowledge that the 
petitioner had contracted mercury poisoning ·while 
in the employ of the respondent, nor did it appear 
by the evidence that written notice or claim was. 
given the respondent that the petitioner had con-
tracted mercury poisoning or any other compen-
sable occupational disease. 

5. An Act entitled '' An Act prescribing the lia-
bility of an employer to make compensation for 
injuries received by an employee in the course of 
employment, establishing an elective schedule of 
compensation, and regulating procedure for the 
determination of liability and compensation, Chap-
ter 95, P. L. 1911, as amended and supplemented, 
is unconstitutional, because it embraces more than 
one object and it violates sub-division 4,, Section 
VII, of the New Jersey Constitution. 

30 

40 
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Reasons. 

6. An Act entitled" A supplement to an Act en-
titled An Act prescribing the liability of an em-
ployer to make compensation for injuries received 
by an employee in the course of employment, es-
tablishing an elective schedule of compensation, 
and regulating procedure for the determination 

10 of liability and compensation thereunder", ap-
proved April 4, 1911, being Chapter 124, . P. L. 
1924, as amended, is unconstitutional because it 
embraces an object which is not expressed in its 
title, and violates Subdivision 4, Section VII, of 
the New Jersey Constitution. 

7. The New Jersey Department of Labor, 
Workmen's Compensation Bureau, is without 
authority and jurisdiction to entertain a claim 

20 arising under Chapter 124, P. L. 1924, as amended. 

30 

40 

8. The said proceedings and judgment are in 
divers other respects irregular, unjust, illegal and 
oppressive to the prosecutor. 

EMIL NEBLO, 

Attorney of Prosecutor. 
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Testimony. 

NEW JERSEY DEPARTMENT OF LABOR, 

WORKMEN 's CoMPENSAT'ION BUREAU, 

Newark, Essex County District. 

JACOB ROSEN' 
Petitioner, 

vs. 

FISHMAN HAT Co., 
Respondent. 

10 

Transcript of Testimony taken in the above en- 20 
titled matter, before Harry J. Goas, Deputy Com-
pensation Commissioner, at the Department of 
Labor Building, Newark, N. J., on the twenty-
ninth day of July, 1927. 

Appearances : 

J osEPH KRAEMER, Esq. (Messrs. KRAEMER & 
SIEGLER), for the Petitioner. 

W rLLIAM W. GrnnEs, Esq., for the Respondent. 30 

JACOB RosEN, the petitioner, sworn as a witness 
on his own behalf, testifies as follows: 

Direct exa,mination by Mr. Kraemer: 
Q. Mr. Rosen, where do you live? A. 293 Hun-

terton Street. 40 
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Jacob Rosen, the Petitioner-Direct. 

Q. And what is your trade1 A. Hatter. 
Q. How long have you been a hatter1 A. 

Thirty-three years. 
Q. And what was your last joM A. Fishman 

Hat Company. 

10 Q. When did you quit that joM A. Fourteenth 
of December. 

Q. 19261 A. Yes. 
Q. Have you gone back to work since that time 1 

A. No. 
Q. Why did you quit 1 A. I cannot work. 
Q. What is the matter with you 1 A. I have the 

shakes. 
Q. What 1 A. Why, the shakes. 
Q. Where 1 A. By the work. 

20 Q. Now, when you say "shakes", what do you 
mean 1 A. Why, shaking. The head-the whole 
body is shaking. Now it is a little better. Before 
I lay in bed six weeks before I got up from the 
bed. 

30 

40 

Q. Now, when did you say you stopped work-
ing 1 A. Fourteenth of December. 

By the Court : 

Q. Of 19261 

Mr. Kraemer: 1926, yes. 

Q. And did you tell anybody you were quittingf 
A. Yes, I told him in the shop I was quitting. 

Q. Who did you tel11 A. I told the boss. 
Q. And who is that 1 A. The boss is :Ur. Morris 

Fishman. 
Q. Morris Fishman 1 A. Yes. 
Q. And is he a member of the firm of A. Fish-

man Hat Company1 A. Yes, he is the boss. 
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Jacob Rosen, the Petitioner-Direct. 

Q. What did you tell him? A. I shake me-" I 
cannot work.'' 

Q. Now, what particular department did you 
work in? A. It was a start. 

Q. What did you do-what does your work con-
sist of? A. The first I take the hats from the mill 
and I start them in the hot water and cloths until 10 
I get them done. After that it is down to the siz-
ing. 

Q. Now, you Sf1Y you have the hats from the 
mill? A. Yes. 

Q. And how does it come from the mill? A. 
Well, it comes like a start-only a big body. 

Q. A big body? A. Yes. 
Q. ·what do you do with it? A. I start it. 
Q. What do you do, world A. I shrink it in 

the hot water by the machine. 20 
Q. Do you roll it in anything? A. Yes, in a 

cloth. 
Q. And you throw it in what? A. In hot water 

and then I roll in eloth and put in the machine. 
Q. And what do you do on the machine? A. It 

shrinks. 
Q. I mean what process do you use, how does 

it shrink? A. Oh, the shrinking? 

Mr. Kraemer: Withdraw the question. 

Q. What do you do with it on the machine? 
"What kind of a machine is that? A. A start ma-
chine. 

Q. Do you put the hat on anything? A. Yes, 
on a cloth. 

Q. When did you first start to feel these shakes? 
A. Oh, I start before about two or three months. 
I started a little bit until I started to shake the 
whole body. 

30 

40 · 
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J a,cob Rosen, the Petitioner-Direct. 

Q. Did you go to a doctor 7 A. Yes, I go right 
away to Dr. Hoeler. 

Q. What is this Doctor's full name 7 A. F 'ran-
cis Hoeler. 

Q. Dr. William F. Hoeler7 A. Yes. 
Q. 811 South Eleventh Street, Newark, New 

10 Jersey 7 A. Yes. 
Q. And after you saw Dr. Hoeler, who did you 

see? A. And after the Doctor started to give me 
medicines and drops, and the Doctor write a 
letter right away to the firm. 

Q. To the Fishman Hat Company7 A. To the 
Fishman Hat Company. 

Mr. Kraemer: We served you notice to 
produce that letter, Mr. Giddes, have you 

20 gotit7 

30 

40 

Mr. Giddes : The only notice or letter I 
have from the doctor to the employer is, 
according to the information I have re-
ceived, one of February 14th, 1927. 

Mr. Kraemer: I offer that note as notice 
and it is to the notice that the petitioner 
himself testified to. 

Mr. Giddes: I have no objection to that 
being made part of the record. 

(Paper marked Exhibit P-1.) 

Q. Now, after you saw Dr. Hoeler, did you see 
any other physician f A. I think on the seven-
teenth I saw Dr. Dowd. 

Q. Seventeenth of what? A. The same month, 
December. 

Q. December 17th, 1926. A. Yes. 
Q. Where did you see Dr. Dowd, at his office 7 

A. No, here at the Labor Department. 
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Q. Did either one of these Doctors prescribe 
for you-gi.ve you any prescriptions? A. No, the 
doctor didn't give me nothing, only he tell me: 
"What doctor you go?"' I tell him I go to Dr. 
Hoeler. He said: "All right. What · he give 
you?" I tell him: "He give me drops and medi-
cines.'' 10 

Q. Did you spend any money for the drops and 
medicines that Dr. Hoeler prescribed for you? 
A. No, not by Dr. Hoeler. 

Q. What do you mean, not by Dr. --? A. Dr. 
Hoeler gave me all his. I didn't give him money. 

Q. Did any other doctor prescribe for you? 
A. Yes, the Company doctor. 

Q. What is his name, Dr. Avidan? A. Dr. 
Avidan. 

Q. When did he see you? A. I started to go to 20 

him I think in March. 
Q. And wlio sent you to him? A. The Company 

sent me. 
Q. And where did you see Dr. Avidan-at his 

office or here in the building? A. No, at his office. 
Q. Did he prescribe for you? A. No, he pre-

scribes this medicine and he gives me a lamp-
electric,--l don't know--

Q. Now, you have been treated by Dr. Hoeler, 
and you have been examined by Dr. Dowd and 30 
Dr. Avidan? A. Yes. 

Q. Was there any other doctor? A. I was ex-
amined by the Doctor up here in the Labor Depart-
ment up here, by Dr. Kessler. 

Q. And when were you examined by him 0! A. 
By who? 

Q. By Dr. Kessler? A. That is the last time. 
I think it is about eight-maybe ten weeks-I 
don't know. 

40 
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Q. Now, were you ever sick before like this, 
Mr. Rosen? A. No, I never had the shakes. 

Q. Outside of the hatting business, did you have 
any other business or any other work? A. No. 

Q. Are you employed in any other trade than 
the hatting trade? A. Why, in other shops in the 

10 hatting trade. 
Q. In other shops? A. Yes, before. 
Q. Do you have any other trade? A. No. 
Q. You don't do anything else for a living be-

sides hatting? A. Yes. 
Q. And when you go home at night you don't 

have any other work, do you? A. No. 
Q. You don't do any other work at all? A. No. 
Q. Now, when you quit how long did you work 

in Fishman 's? A. Fifteen years. 
20 Q. And worked regularly there? A. When I 

got work I work, yes. 
Q. And what were you, a piece worker or a 

week worked A. Piece work. 
Q. How much did you make at the time that you 

quit? A. 'l1he time when I quit I made that time 
.. thirty-five dollars-only worked three days-four 

days. 
Q. N oviT, you say you have been working about 

fifteen years for this Fishman Hat Company. 

30 What is your average wages for a period of a 
year? A. Average year I think it was about forty 
dollars. 

Q. Now, outside of the shake, Mr. Rosen, what 
other condition did you feel when you quit work-
ing? Is that the only thing that bothered you, the 
shakes? A. Yes. 

Q. What else did you have-anything else? A. 
No. 

Q. Did you eat all right? A. No, I don't now. 

40 I eat little bit better. Before I can't eat nothing. 
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Q. Why? A. I had no appetite-I don't know 
why. 

Q. When did you lose your appetiteH A. I 
lost the appetite by the work. 

Q. And did you have any pain? A. Oh, I had 
cramps--

Mr. Giddes: I object to this as leading. 

A. (Continuing) I had cramps about four months 

here. 
Mr. Kraemer: Well, it came out at the 

informal hearing. Can I get tha.t record if 
your Honor please? 

The Court: Well, it is no evidential I 
don't know that it would serve any pur -
pose. 

Q. ( Showing witness) Mr. Rosen, I show you 
some cash register checks from Petty's Pharmacy, 
and I ask you what you got these for? A. What 
I paid my money the Doctor sent me-Dr. Avidan 
sent me for the medicines, and he told me, ''You 
will get back from the Company.'' 

Q. And is that what you paid? A. Yes, sir. 

Mr. Kraemer: Offer them in evidence, if 

10 

20 

your Honor please. 30 

( Cash register checks marked Exhibit 
P-2.) 

Q. Now, Mr. Rosen, have you paid your doc-
tor? A. No, I didn't pay Dr. Hoeler. Dr. Hoeler 
sent bill before I go to Dr. Avidan-sent me a bill 
for one hundred- · -

Q. And has that been paid do you know? A. 
No, I don't know. I think that the Company 
didn't pay. 40 
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Q. Did they give you any other doctor, The 
Fishman Hat Company7 A. No. 

Q. Did they tell you to use Dr. Hoeler 7 A. To 
get that doctor here in New Jersey-I don't know. 

Q. When did they tell you that 7 A. When he 
sent a bill, Dr. Hoeler. At that time they told me: 

10 "You go to Dr. A vidan." 
Q. Did you go to Dr. Avidan after that time1 

A. After this. 
Q. And before that time had the Fishman Hat 

Company given you any other doctor 7 A. · No. 
Q. Now, after they sent you to Dr. Avidan, you 

continued to go there 7 A. Yes. I go right away. 
By the same day I was by Dr. A vidan. 

Q. Now, ha.s the Company, the Fishman Hat 
Company, paid you any compensation 7 A. No. I 

20 didn't have nothing. 

30 

Q. Now, you had a hearing before Referee 
Wagner, didn't you 7 A. Yes, I had it hvo or 
three times. 

Q. And after that hearing did you receive any-
thing 7 A. No, never-nothing. 

Q. You haven't received anything until today 7 
A. No. 

Cross-examination by Mr. Giddes: 

Q. You said you were in the employ of the Fish-
man Hat Company for a period of fifteen years 7 
A. Yes, sir. 

Q. And during that time were you doing the 
same kind of work that you were just before you 
left in December 7 A. Yes, I did the same work. 

Q. You had been a starter during that entire 
period of fifteen years 7 A. Yes. 

Q. Now, do you know through how many hands 

40 
this felt passed before it came to you for you to 



25 

Jacob Rosen, the Petitioner-Cross. 

shrink1 A. That is the first-I shrink the first. 
I was the first man and shrunk the bodies. 

Q. Where did you get the felt from 1 A. From 
the mill-got a form machine. 

Q. And the man ,vho forms the hat gets it be-
fore you, doesn't he 1 A. Yes. 

Q. And do you know who receives it before the 
man who forms the hat gets it 1 A. Before the 
man gets-them a mill fixes that stock-girls. 

Q. And then when you get it what do you do 
with it, or what did you do with it 1 A. I start it. 
I take them bodies in the cloths in the hot water 
in the kettle. 

Q. You dip them in a kettle of hot water f A. 
Yes. 

10 

Q. And you have been dipping felt in hot water 20 in the making of ha ts this-- A. This thirty-
three years. 

Q. And that's all you dipped them in was hot 
water, is that righU A. Yes. 

Q. Now, after you dipped the felt in hot water, 
then what did you do with iU A. Then I gave 
it away to the foreman. 

Q. Did you do anything else before you gave it 
to the foreman 1 A. Well, I make it. 

Q. You dip it in hot water-kettle of hot water 
first 1 A. I started-I had a size-18-22 at the 30 
time I give them off to the foreman. 

Q. Now, you said on direct testimony some-
thing about putting the felt through rolls. Did 
you put the felt through rolls 0? 

Mr. Kraemer-Didn't say any such thing 
-said that he rolled it on the machine. 

The Witness: Put on machine. 

Q. Well, now, did you put it on machine after 40 
you dipped it in the ke'ttle of hot waiter 1 A. Be-



26 

Jacob Rosen, the Petdion er-Cross. 

fore, before I had it in hot water in cloths and 
after I put it on the machine. 

Q. After it goes on the machine do you handle 
it again 7 A. I handle it again. I handle it five 
or six times. 

10 Q. Now, when the felt went into the machine 
did it pass through any water or anything, any 
solution of any kind 7 A. Yes, the first time-
foreman puts them in, too. 

Q. Are there rollers on this machine 7 A. On 
the machine you got rollers. 

Q. You had rollers 7 A. Yes. 
Q. And when the felt passes through these roll-

ers does it force the water out of it 1 A. When I 
got it through I throw them up from the water 

20 and I draw them out and I give them away to the 
foreman. 

Q. And the only thing you put the felt in was 
in hot wated A. In hot water. I work in the hot 
water shrinking. 

Q. That's the only machine you worked at in 
the Fishman Hat Plant, is that righU A. Yes. 

Q. You didn't do any other kind of work around 
there 1 A. No. 

Q. Now, you say that you quit work on Decem-
30 ber 14th, 1926, do you know what day of the week 

that was 0? A. I don't know what--
Q. Yes, or no-do you know what day of the 

week it was 7 A. What day of the week 1 I think 
it was--

Q. What is it 1 A. I think it was Thursday. 
Q. Do you know whether it was Thursday 7 

A. Yes. 

Mr. Kraemer: I object. 

40 Q. Now, at the time that you last worked for 
Fishman you still dipped felt in the kettles and 



27 

Jacob Rosen, the Petitioner-Cross. 

put it through the machine, is that right? A. 
Yes, I work - I make them down. 

Q. vVhat time of the day did you quit? A. Of 
the day? 

Q. Of December 14th? A. I quit about eleven 
o'clock. 

Q. Now, you say that yoµ told Morris Fish- 10 
man-- A. Maybe before - maybe about ten 
o'clock. I didn't m·ake only one dozen hats and 
then I went home. 

Q. You say that you told Morris Fishman that 
you were going to quit. What did you tell Morris 
:B7 ishman? A. I can't work. 

Q. Just told him you could not work? A. Yes. 
Q. You didn't know what was the matter -with 

you, did you? A. I didn't know myself. 
20 Q. So that you could not tell him? A. I could 

not work and I started to shake-the whole body. 
Q. Did you ever go back to the Fishman plant 

and tell them anything about this? A. No, I 
didn't go back. 

Q. You have never been back since? A. No. 
Q. And have never spoken to the Fishmans 

about this at all? A. No. 
Q. Never spoken to the Foreman about this? 

A. No, sir. 
Q. You don't know when the Fishmans first RO 

learned anything about your claim of suffering 
from mercury poisoning, do you? A. Yes, the 
Labor Department called up Fishmans and told 
them. 

Q. You don't know when they called or any-
thing about it, do you? A. Yes, I know it was 
maybe about five weeks, six weeks-I don't know. 

Q. You don't know exactly. You didn't call 
them up yourself? A. No, I didn't call them up. 

40 
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Q. Do you know what the Labor Department 
told the Fishmans 1 A. Yes, I know the Labor 
Department told the Fishmans is another acci-
dent-this industrial poisoning. 

Q. Who told them that 1 A. Here in the De-
partment. I don't know who it was. 

lO Q. You don't know who it was 1 A. No. 
Q. You don't know how long it was after yon 

quit work 1 A. Oh, I don't-I know how many 
weeks is. 

Q. Well, was it after you-before or after Dr. 
Avidan started to treat you 1 A. Dr. Avidan 
started to treat me after Dr. Hoeler, when the 
Company sent me to--

Q. Did the Labor Department call up the Fish-
20 mans before Dr. Avidan treated you or after Dr. 

Avidan started to treat you 1 A. Before. 
Q. You don't know who they got on the ·wire, 

do you 1 A. In the Fishman 's 1 
Q. Yes. A. I don't know who got on the wire. 
Q. Now, did you ever ask anyone in connection 

with the Fishman Company to furnish a doctor 
before Dr. A vidan was supplied. A. No, I didn't 
ask nothing. I went to the doctor and the doctor 
write a letter right away. 

Q. Dr. Hoeled A. Dr. Hoeler, yes. 
30 Q. No,v, Dr. Hoeler was your attending family 

physician 1 A. I don't know what you mean. 
Q. Was Dr. Hoeler your family physician-did 

he treat your family before? A. Yes, treat be-
fore. 

Q. And you knew about him because he was 
your family physician 1 A. Yes. I went to him 
before. I knew him. 

Q. You didn't ask anyone for medical treat-
ment until Dr. Avidan was furnished 1 A. Yes. 

40 
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By Mr. Kraemer: 

Q. Mr. Rosen, when you told Morris Fishman 
that you were sick, did you tell him what was the 
matter with you? A. Yes--

Mr. Giddes: I submit he has answered 
that, your Honor. 

A. I said '' The Doctor said this was mercury poi-
soning.'' 

Q. You had been to the Doctor before? A. Yes. 
Q. Did he tell you not to go to that Doctod A. 

Who? 
Q. Mr. Fishman1 A. No. 
Q. Did he tell you he was going to get you an-

other Doctor 1 A. No. 

By Mr. Giddes: 

Q. When was the first time that you said any-
thing to Mr. Fishman about mercury poisoningf 
A. Oh, that's after when I knew here, when the 
doctors told me. 

Q. Not until after you came up here and found 
out from the doctors here 1 A. The doctors told 
me it is mercury poisoning. I don't know--

Q. How long after you quit work? A. I quit 
work the fourteenth of December. 

10 

20 

Q. How long after you quit work did the doc- 30 
tors first tell you you had mercurial poisoning? 
A. On the seventeenth of December Dr. Dowd 
told me. 

By the Court: 

Q. Doctor who told you 1 A. Dowd. 

By Mr. Giddes : 

Q. ':I.1he seventeenth of December was the first 
time you knew you _had mercurial . :(!Oisoning? A. -10 
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Yes, Dr. Dowd told me. I heard him say to the 
doctor: '' Doctor, the whole body is poisoned.'' 

Q. Have you seen Morris Fishman since Decem-
ber 17th, 1926? A. No, I didn't see him. 

Q. And have you seen him at all since December 
17th, 1926? A. No. 

10 Q. Then you didn't tell him anything about mer-
cury poisoning? A. No, I didn't tell him nothing. 
The Doctor told me--

Q. You didn't see Dr. Hoeler until after you 
quit work, did you? A. I saw Dr. Hoeler when I 
quit work. 

Q. After you quit work? A. Yes. 

By the Court: 

Q. Was it after you left there or before? A. 
2() No, when I left the work. 

By Mr. Kraemer: 

Q. When you left the work you went to Dr. 
Hoeler. What did he say was your trouble? A. 
He didn't say me nothing. He gave me medicine. 

Q. v\Tho sent you to Dr. Dowd? A. He sent me 
Labor Department and I came here one day. I 
was for the doctor. On the third day I think he 
was here and he examined me, and he said the 

30 whole body is poisoned. 

40 

By the Court: 

Q. Who examined you here? A. Dr. Dowd. 
Q. Dr. Dowd examined you here? A. Yes, this 

place. 

By Mr. Kraemer: 

Q. That was three days after you had left the 
shop? 

Mr. Giddes:. I object to that. 

A. The seventeenth. 

I 
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Q. No, when you quit on the fourteenth, did you 
inform them that you were going to quit the job ! 
A. No, I didn't know nothing. I couldn't work. 
I quit. 

Q. Did you ever tell Mr. Fishman that you 
couldn't go back to work? A. Yes. 

Q. When? A. I didn't tell Fishman nothing. 
When I couldn't work I quit work. 

Q. Did you tell him why you couldn't work! 
A. Yes. 

Q. Why1 A. Because I started the shakes. 
Q. Did you know what it was 1 A. No, I didn't 

know what it was. 
Q. ,Vhat did you call them 1 A. That's what 

the doctors told me. 
Q. Do you know what the Hatters' Shake is 1 

Mr. Giddes: I object to that. 

Q. When did you first start the shakes ? A. 
About two or three months and then I quit work. 

Q. How much did you suffer from it then-was 
·it as bad as when you quit world A. Oh, I suf-
fered very bad. I lay in bed and it threw me up 
from the bed. 

Q. Did you tell Fishman what your trouble was? 
A. Yes. 

10 

20 

Q. "\\That did you tell him? A. I told him it is 30 
mercury poison. 

Q. When did you tell him that? A. When Dr. 
Dowd examined me. 

Q. About how long after that did you tell him ? 
Dr. Dowd examined you and told you that you had 
mercury poisoning? A. Yes. 

Q. Did you speak to Mr. Fishman after that ? 
A. No, I didn't talk to Fishman. 

Q. VVho did you tell that you have mercury 
40 poisoning1 A. Dr. Dowd. 
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Q. Did you tell anybody that you had mercury 
poisoning? A. I didn't tell nobody. 

Q. How did Fishman know that you had mer-
cury poisoning? A. Why, Labor Department. 
By the Court: 

10 Q. How do you know? A. I heard him calling 
him up on the telephone, and they told him. 

J\Ir. Giddes: I object to anything that was 
said over the telephone. 

Q. How soon after Dr. Dowd examined you did 
the Labor Department call up? A. About five 
weeks after. The Company didn't pay me weekly 
wages and I came here and I wanted my weekly 
wages. 

20 Q. Don't you know who called up? A. Here in 
the Labor Department. I don't know the man. I 
think the Commissioner--

Q. Mr. Wegner? A. Yes, Mr. Wegner. He 
knows. I was by him three times. 

EMANUEL RosEN, sworn as a witness on behalf 
of the petitioner, testifies as follows: 

3o Direct Examination by Mr. Kra.emer: 

40 

Q. How old are you? A. Twenty. 
Q. You are the son of the petitioner in this case t 

A. Yes, sir. 
Q. When did you first notice that your father 

was getting sickt A. Well, about two or three 
months before he quit work. 

Q. Now, do you know when he quit work? A. 
Yes, sir. 

I / 

!I 
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Q. Did you ever see anybody in the Fishman 
Hat firm about your fathed A. Yes. 

Q. vVhen was that 1 A. That was about two 
weeks after he quit work. 

Q. What did you do1 A. I brought a letter to 
the Fishman Hat Company from the Compensa-
tion Bureau. 10 

Q. And who did you give it to 1 A. I think it 
was Morris Fishman. 

Q. And did you tell him anything about him 1 
A. Yes, I told him my father was suffering from 
mercurial poisoning. 

Q. Did you tell him where that letter came from 1 
A. Yes, I told him it was from the Compensation 
Bureau. 

Q. You told him that your father was suffering 
20 from mercurial poisoning 1 A. Yes. 

Q. That was two weeks after he quit work1 A. 
Yes. 

Q. Did your father before ever have this kind 
of trouble 1 A. No. 

Q. Does he do any other work besides this hat 
world A. No, sir. 

ADAM GER.MAN, sworn as a witness on behalf of 30 
the petitioner, testifies as follows: 

Direct examination by Mr. Kraemer: 

Q. How old are you 1 A. Sixty-seven. 
Q. What is your address 1 A. 120 Linden Ave-

nue, Irvington. 
Q. What business are you in 1 A. Hat business. 
Q. As a journeyman or manufacturer 1 A. Do-

ing for myself now. I was a journeyman for forty-
odd years. 40 
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Q. How long have you been in business for 
yourself? A. Five years. 

Q. What particular branch of the business are 
you in? A. Dyeing business now. 

Q. And before you went into the- A. Fore-
man of the J. Manual Co. 

Q. That was one of the biggest hat factories in 
town? A. Well, I believe so-one of the oldest. 

Q. vVhat department were you foreman on A. 
Making department. 

Q. Are you familiar with the processes through 
which the hat making trade goes? A. I am. 

Q. Tell us how that hat is started, will you 
please? A. Well, first it is mercury and quick 
silver applied with a brush on the skin. 

Q. What kind of skin? A. Rabbit skin. 
Q. What is mercury used for? A. Take the ani-

mal grease out of the fur so it shrinks. Without 
that you could not make a hat out of the fur. 

Q. Do you dip it in solution? A. Yes. 
Q. In what solution do you dip it? A. Mercury 

and quick silver. 

Mr. Giddes: Objected to as absolutely ir-
relevant-doesn't apply to this particular 
firm, and it is shown that this particular 
manufacturer used no mercury whatever. I 
believe it is incompetent. 

Q. After the hair is removed from the skin, what 
is done to it, Mr. German? Put in boxes and put 
in cases. Used to lay three months, and now I be-
lieve they have it one day and they use the 
next--

Mr. Giddes: I object to anything he be-
lieves if he don't know. 

40 The Witness: , I know all about it. 
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Q. After it is packed where is it sent to? A. To 
tho various hatters. 

Q. What do they do with that stufH A. Lay it 
out in mixtures-whatever way they want to make 
a hat; put on a blowing machine to draw up the 
form-hairs blown on a copper cone; dipped in 
hot water, and from there it goes to the starter, 10 
what this man did. 

Q. What does he do? A. Dipped in hot water, 
thrown on a machine-that machine takes the 
place of hand work. It is done faster. 

Q. What did this do? A. Shrinks it. 
Q. And then it goes to where? A. Sizing ma-

chine. 
Q. To what kind of hats does that apply to? A. 

All felt hats. 
20 Q. Is there any other way by which the hair is 

removed from the rabbit skin than by the process 
you have just described? A. Not that I know of. 

Q. How long have you been in business ? A. 
l11orty-eight years. 

Q. Do you know the Fishman Company? A. 
Yes. 

Q. Do you know what kind of hats they handle 1 
fi.. Seen some of the hats. 

Q. And what kind of hats do they handle? A. 
Fairly good grade. 30 

Q. Felt hats? A. Felt. 
Q. How long have they been in business to your 

knowledge? A. I could not say. Been in business 
a good many years-I could not say. 

Q. Now, is there any other source of supply of 
these felt bodies than this supply which uses the 
mercury for the purpose of removing the hair 
from the skins i A. Not that I know of. 

Q. Where are these factories located from 
which you get the hair stock ? A. Most of the -10 
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hair comes from Belgium. They got a lot of skins 
here in Brooklyn and New York, I believe. 

Q. In any of these places do they use any other 
method than the mercury method in removing the 
hair? A. Not that I know of. 

Cross-examination by Mr. Giddes: 

Q. You have never been in the employ of A. 
Fishman Hat Company f A. No, sir. 

Q. So you cannot state positively as to just 
what their process might be f A. Their process, 
I don't believe, is any different from anybody 
else. The only thing that makes hats is hot water, 
and they cannot use anything else. That's the 
only thing that makes felt-hot water. 

Q. Just hot ·water? A. Unless you remove this 
animal matter, and mercury is what they use, why, 
you might as well try to shrink an old rubber 
boot. It wouldn't do any good. The only process 
that I know of to make felt. 

Q. That doesn't necessitate Fishman to use 
mercury, does it f 

Mr. Kraemer: I object. 

A. No, they don't use it. No, they don't use it. 

By the Court: 
Q. In other words, that process is done before 

it reaches the factory! A. Certainly. Before 
they buy the fur they don't know what is in it. 

By Mr. Giddes: 

Q. You are unable to say as to whether any of 
the fur that Fishman used in the making of his 

40 hats had undergone the process in which mercury 
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is used 1 A. I don't believe he could make one 
unless it was used-him or anybody else. 

Q. But you aren't positive1 A. No-I know 
that they could not make hats without it. 

BERNARD HoLLANDER, sworn as a witness on 
behalf of the petitioner, testifies as follows: 

Direct exa.min ,ation by Mr. Kraerner: 

Q. Mr. Hollander, where do yon live 1 A. 22 
Speedway Avenue. 

Q. Have you been in the hatting trade 1 A. I 
have. 

Q. For how long 1 A. Why, all my lifetime, 
might as well say, until the last year. 

Q. And you are also, I believe, secretary of one 
of the hat unions located in town here 1 A. I am, 
yes, sir. 

Q. Are you acquainted with the process of hat 
making1 A. I ought to be. 

Q. And you gained that from working· in hats 1 · 
A. Yes. 

Q. Tell me how the hat is made-felt hat 1 A. 

10 

20 

To begin with the fur-the fur cutter when he 
receives the pelt, as we call it, they apply some- 30 
times twice, sometimes once with mercury to re-
lease it and also to take out the oil that exists jn 
the animal-not only that, but it is used so as to 
make the fur shrink. Then it is brought in; they 
pack it in bundles, five pounds-maybe more some-
times, and then it is sold to the manufacturer. 
The fur cutter doesn't know who buys it. They 
have a certain supply and the first manufacturer 
who comes in they sell it and they send it out from 

40 
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there, and they sell it to the manufacturer, you, 
me, any manufacturer-have no special made fur. 
Then it is brought into the shop and it is blown 
in the blowing room, and after the blowing room 
it is brought into the mill and spread on a big 
apron with the suction of a fan on the bottom and 

lO blown on to a perforated cone. That is all in dry-
ing, and then it is sunk into a dipper of hot water 
and released right away, possibly from ten to fif-
teen seconds, and then the starter gets it. 

Q. That cones makes the body? A. That cone 
forms the body. When it comes out from there 
it is what we call cylindrical-it makes it in shape, 
but it is all raw until the starter gets it-it is all 
raw, nothing but raw fur. You can pick it off with 

20 your nail. 
Q. And it is sent to the starter 1 A. Yes. 
Q. And after the starter gets it? A. He puts it 

in hot water, and until he gets that one-say that 
particular shape is 26, 26, 27-· -

Q. That's the size? A. That's the size. They 
run it down to lQ, 22. 
· Q. That's starting, do you mean °? A. They 
shrink it down to that degree. 

Q. Are you acquainted ·with the Fishman Hat 
Company? A. I am. 

30 Q. Do you know where they get their fur? A. 

40 

vVhy, I believe not in any place in particular-buy 
from the general market. 

Cross-examin.a.tion by Mr. Griddes: 

Q. You say the hat shop when they have this 
fur it is placed in a boiler, suction boiler-- A. 
It is placed in a blowing room, I said, to take the 
dirt out. 
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Q. And then it is placed over a suction fan °! 
A. Over a suction fan, yes, sir, that draws the 
fur in on that cone. 

Q. And then it is removed from there and 
placed in hot water! A. After that it is-it is 
dipped not in hot water, it is dipped in lulrn-warm JO 
water, so that while the fur is dry the wind will 
blow it off. When it is wet it will hold together. 

Q. There is no question but ·what it is ·water in 
which it is dipped ! A. That's all. Sometimes I 
seen them put in a little glycerin- at times and 
sometimes in gasoline. 

Q. And after it goes to the starter and he again 
places it in hot water ! A. And it is covered over 
with cloths, another form over that-otherwise 
the hot water would wash it off. 20 Q. There is nothing but water into which it is 
dipped at that time! A. Nothing but water. 

Q. There is no mercury in that solution! A. 
No, sir. 

Q. There is no mercury in either of the solu-
tions it is dipped into up to the time it goes to 
the started A. No, sir, that is right. There is 
mercury in the fur, though. 

Q. So that so far as the Fishman Hat Company 
is concerned there is no necessity for their using 

30 mercury, is there! A. Why the fur has mercury 
-no necessity for them to use any more. 

Q. Isn't any answer-- A. No, because the 
fur already has mercury. 

Q. But is there nothing that they do with the 
hat or with the fur ·which requires them to put 
mercury in any solution that they put the hat 
into! A. No, none that I know of. 

40 
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By Mr. Kraemer: 

Q. Do you know what hatters' shake is 1 A. 
Yes, sir. 

Q. What is it? A. By mercury that gets into 
the system. 

10 Q. Of whom? A. The man that is working at it. 

20 

Q. Is that prevalent amongst hatters? A. It 
is, greatly. 

Mr. Giddes: I object to that. I object 
to this witness testifying to that. 

The Court: I will allow the question. 
Mr. Giddes: The answer indicates that 

this man simply had a shake. I think we 
better strike out ·what it is due to. 

The Court: The part as to what it is 
due to should be stricken out. He may 
testify to hatters' shake. 

Q. How does that hatters' shake manifest it-
self? A. It does more to some than to others. 

Q. What are the symptoms-what does the lay-
man see? A. You become almost paralyzed and 
you cannot hold your hands up-,vhy, we had sev-
eral cases here last year of the same identical 
thing. 

30 Q. Now, as a hatter have you observed people 

40 

suffering from this thing-from this hatters' 
shake? A. Yes, sir. 

1\fr. Giddes: I have the statement com-
piled by the Danbury Register, if you care 
to look at it. 

The Court: You may sliow it to Mr. 
Kraemer. 

Mr. Kraemer: I object to it. 
The Court: Well, we might agree there is 

such a thing as Hatters Shake. 
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Mr. Kraemer: You can go along with 
your case until we get the medical here. 

Mr. Giddes : You are through so far as 
the facts are concerned 1 

Mr. Kraemer: Yes. 

EMANUEL FISHMAN, sworn as a witness on be-
half of the respondent, testip.es as follows: 

Direct examination by Mr. Giddes : 

Q. Mr. Fishman, are you affiliated with the re-
spondent in this case, A. FishmanHat Company1 
A. Yes. 

10 

Q. And what is your connection with that con-
20 cern 1 A. Partner and manager. 

Q. Do you remember the petitioner being in the 
employ prior to the middle of December, 19261 
A. I do. 

Q. What was his employment 1 A. Starter. 
Q. And what was his occupation 1 What was he 

doing as starter 1 A. You mean for me to explain 
what process of starting·1 

Q. Will you explain to the Court the processes 
through which the fur passes after it is received 
by your plant 1 A. After we receive the fur it is 30 
made up into a mixture and blown on a blowing 
machine and then we~ghed out and put on what we 
call a forming machine, a copper cone and suction 
applied and the hat blown on it and covered with 
hot cloths and dipped in hot water to hold the fur 
together, and after it is taken from the cone by a 
man who sorts the hats out and taken up to the 
starting room where Mr. Rosen was employed as 
starter and done the sorting operation. 

40 
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Q. And after that where did it go f A. To the 
sizing room, another form of shrinking. 

Q. How many people handle this fur before it 
comes to the starter, the one that was the occupa-
tion of the petitioned A. Two men-that is, two 
parts of the work. 

10 Q. You stated that it was dipped in water on 
two occasions, once prior to the time that the peti-
tioner received it and then dipped in by the peti-
tioned A. No, that is once it was dipped in-
once before the petitioner received it and then he 
dipped it again in his process. 

Q. Did any of the solutions or water into which 
this fur was dipped have in it any mercury1 A. 
No, sir. 

Q. Do you use any mercury in your plant 7 A. 
20 "\Ve do not. 

Q. Do you use any chemical of any kind in your 
planU A. Well, once in a great while there is a 
little chemical put in that hardly makes any dif-
ference to anybody that handles it. In fa.ct, you 
can handle that chemical in your hand and can't 
be injured. 

Q. But you never use any mercury 7 A. No 
mercury. 

Q. And you are sure that you had no mercury 
30 in any of the solutions into which this fur was 

dipped in by the petitioner 1 A. Yes. vVe put no 
mercury in any of our solutions. · 

Q. Do you know when the first notice of the pe-
titioner's condition was given to the A. Fishman 
Hat Company7 A. I don't recall the date, no, sir. 

40 

Q. Do you recall the month f A. Around De-
cember-really I am not quite sure what date it 
,vas on or really what month. If I was to look up 
my--
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Q. vVhat are you ref erring to 1 A. You mean 
the report that came from the doctor of the com-
pany notifying us that Mr. Rosen was sick1 

Q. Did you receive any notice until the doctor of 
the company notified you? A. I personally did 
not, no, sir. 

Q. Are you familiar with this case so far as 
your company is concerned.1 A. Only from re-
ports, that's all. 

Q. ·when you say that you received notice of 
the petitioner's condition from the doctor, what 
doctor have you reference to? A. I don't recall 
his name. I think it was from the insurance com-
pany-no, it was a private doctor. 

10 

Q. (Showing witness.) I show you exhibit P-1, 
signed by Dr. William F. Hoeler. Have you seen 20 that exhibit before? A. Yes. Dr. Hoeler called 
up the office one day and explained over the phone 
the condition of Mr. Rosen, and I told him to send 
a letter to that effect and I, in turn, turned it over 
to the insurance company. 

Q. And is this the letter from him? A. No, sir. 
It was a regular written form letter. 

Q. There was another letter received from him 1 
A. Yes, sir. 

Q. ( Showing witness.) Do you know whether 
this is the letter that was received? A. That's the 30 
letter I seen, yes. 

Q. And what's the date of that letter? A. 
March 14, 1927. 

Q. And how long before that letter was received 
did Dr. Hoel er telephone to you? A. Well, as near 
as I could arrive at it, Dr. Hoeler called up the 
office about six weeks after Mr. Rosen ,vent what 
we call" Off shop", and I, in turn, inquired of the 

· foreman ·when Mr. Rosen went off, and he said it 
40 
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was about six weeks ago, and after that I heard 
nothing more until several months after, when that 
letter came. 

Q. Did . you have any knowledge that he was 
suffering from mercury poisoning within six weeks 
after the day he left 1 A. I had no idea what con-

10 dition he was in, but I told the doctor to make out 
a report, and I in turn would turn it over to the 
insurance company. 

Q. You say about six weeks after he had quit 
work 1 A. About six or seven weeks after. 

Q. Did you ever receive any written notice from 
the petitioner complaining that he had suffered 
mercury poisoning1 A. I didn't see it. He may 
have sent it, but I didn't see it. 

Q. Have you looked through your files to see 
20 whether you ever received any .such notice 1 A. 

30 

40 

Every paper or any paper that we get in these 
compensation cases we turn right over to the in-
surance company. We hold back none of the pa-
pers. 

Q. You don't keep any copy of iU A. No, sir. 
Q. Is your father, Morris Fishman, in town at 

the present time1 A. Yes, sir. 

Cross-e xamination , by Mr. K ra,emer: 

Q. Are you plant manager1 A. Yes, sir. 
Q. Your father is Morris Fishman,-what is his 

position there 1 A. Sort of general man around-
takes care really of the dyeing end of the work. 

Q. Has he got direct supervision over the de-
partment in which the petitioner was employed 1 
A. Indirectly, yes. 

Q. Are you sure you didn't receive any notice 
prior to the date of March 14th, or that your firm 
didn't receive any 1 A. The firm didn't receive 
any. 
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Q. Telephone notice~ A. The first notice I got 
over the telephone I told the doctor to verify that 
by letter and when I received the letter I turned it 
over to the insurance company. 

Q. (Indicating.) Do you know this ·young man1 
A. Yes. 

Q. Have you seen him in your place~ A. Once 10 
or twice. 

Q. When was that 1 A. About six-seven 
months ago- six months ago. 

Q. In connection with whaU A. Well, he came 
in one day and told me the condition of his father 
-that he was sick. 

Q. Was that before or after you had received 
this doctor's letter~ A. That was after. 

Q. Now, you said that there was no mercury 
used in your solutions there in your plant 1 A. 20 
We use no mercury at all. 

Q. Did the stock contain any mercury~ A. To 
our knowledge, it does. 

Q. The stock contains mercury~ A. You mean 
the fur--

Q. The fur stock~ A. Well, it is really all dif-
ferent kind of names. 

Q. Well, I mean is there any parts that do or 
any parts that do not 1 A. Some parts have and 
some parts haven't. 30 

Q. Which parts haven't~ A. Well, blown fur 
wouldn't have. 

Q. How much of that do you use 1 A. Twenty 
percent. 

Q. And eighty percent.- A. Is treated with 
mercury. 

By Mr. Giddes : 

Q. You don't treat fur with mercury~ A. No, 
sir, we don't handle mercury at all . . ; 40 
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Mr. Giddes: That's our case so far as 
· the facts are concerned. 

Mr. Kraemer: I have here a letter re-
ceived by this Bureau on January 16th, 
1927. I will make this an offer and couple 
it up. 

10 "William Francis Hoeler, M.D., 

20 

30 

40 

"808 South Eleventh St., Newark, N. J. 
"New Jerey Department of Labor, 
"J.C. Weg~1er, Referee: 
'' Mr. Jacob Rosen is under my care and 

treatment from December 14th, 1926, to 
date, suffering with mercurial poison (in-
dustrial disease), being unable to work with 
same. 

'' Respectfully yours, 

_ "Willi.am F. Hoeler, M.D. 

"Newark, N. J., January 16th, 1927." 

(Discussion.) 
The Court: If we can agree that he was 

suffering from mercury poison, then the 
only question is the extent of disability. 

DR. H. KESSLER, sworn as a witness on behalf of 
the petitioner, testifies as follows: 

Direct exarnination by Mr. K raerner: 

Q. Dr. Kessler, did you, in your offieial capac-
ity, examine Jacob Rosen, the petitioner in this 
case 1 A. I did. 
Q. Will you please tell us what you found 1 A. 
Examined him in the clinic on December 15th, 
March 16th and on April 18th, and on these exami-
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nations I found him to be in poor general condi-
tion. He was anemic, showed puffiness around his 
eyelids; showed no lead or other occupational 
disease, tnore than in his tremors. He did show a 
gingivitis, a rash of the lining of the mouth. The 
most characteristic symptom that he presented 
was that of tremors of the muscles of his eye,s lO 
and over his upper extremities, his hands. These 
symptoms, taken in consideration with the his-
tory he gave me, led me to diagnose his condition 
as one of chronic mercurial poisoning. 

Q. What was the history he gave you? A. Gave 
me a history of being exposed to working as a 
hatter, as a sizer. 

Q. As a starter? A. Starter, did you say 1 
Starter or sizer. 

Q. Did you come to any conclusion as to the 
extent of his disability? A. Yes. 

Q. And will you tell us what this conclusion 
was? A. I believe he had at the last time I ex-
amined him a permanent disability of thirty-three 
and a third percent of total. 

By the Court : 

Q. Can you estimate the temporary disability? 

20 

A. First time I examined him the extent of per-
manent disability would be my best judgment that 30 
the temporary disability period would be pro-
longed, but I could not say how long exposed, to 
use the term-the condition isn't a criterion. 
By l\fr. Kraemer: 

Q. Can you give us any conclusion as to that 1 

Mr. Giddes: I . object to ''conclusion.'' 

Q. Medical condition? A. The best I could do 
would be that the temporary disability ·would be 40 
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prolonged, because of the chronic nature of the 
condition. 

Q. Well, is there any way that you can tell how 
long, or is that a matter to be determined here-
after 1 A. Well, from the medical point of view, I 

10 would say that up to that time when his condition 
remained stationary under treatment--

Q. Yes 1 A. Now, I examined him in December, 
March and in April, and between-at the Decem-
ber examination I considered that at that time he 
was one hundred per cent. disabled. At the second 
examination in March I considered him thirty-
three and a third per cent. disabled, and in April 
I considered him thirty-three and a third per cent. 
disabled, so that from April to March there was a 

20 stationary condition obtaining in this man. 

30 

40 

Q. What was the date in March when you first 
determined that his permanent was thirty-three 
and a third per cent.1 A. March 10th. 

Q. Now, there isn't from a medical point a like-
lihood of that getting any worse, is there, Doctor 1 
A. That is very difficult to say. 

Q. When did you see the man after that, April 
10th 1 A. April 28th. 

Q. And he was then the same as on the previous 
examination 1 A. Yes. 

Q. Have you seen him again 1 A. Not to exam-
ine him. I have seen him and passed him. 

Cross-examination by Mr. Gid'des: 

Q. Your estimate as to permanency is in a way 
somewhat of a guess, is it noU A. Well, it is 
based on my best judgment of this man's physical 
condition, plus a large number of cases that have 
gone before me and following up those cases for a 
long period of time determining what they have 
done two, three, four, five years after they had 
their a wards, which is part of my work here. 
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Q. And it is probable, is it, that his total perma-
nent will not exceed twenty-five per cent.1 

Mr. Kraemer: Well, I object to that, if 
your Honor please. That doesn't constitute 
evidence. 

The Court: Well, I will allow the ques- 10 
tion. 

A. It would be my best judgment that a third of 
total with reference to disability of this man for 
the urgent pursuits of life is as near as I could 
estimate it, based on my experience and on his 
physical condition. 

By Mr. Kraemer: 

Q. Will you just put on the record your official 
position 1 A. I am medical director of the Reha - 20 
bilitation Clinic. 

Q. And in that position do you have occasion to 
pass on all cases- A. I don't pass on them. I 
examine them and make estimates of disability for 
the guidance · of the referee and commissioner. 

Q. How long have you held this position 1 A. 
Eight years as assistant director and one year as 
director. 

30 
Dn. Mon.ms S. AvrnAN, sworn as a witness on the 

part of the respondent, testifies as follows: 

Direct exam.ination by Mr. Giddes :1 

Q. You are duly licensed to practice 1 

Mr. Kraemer: I will admit his qualifica-
tions. 

A. I am since 1911. 
Q. Connected with any institutions 1 A. Com- 40 

pensation Bureau of New Jersey. ;. 
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Q. And you have been for how long? A. Ten 
years. 

Q. Do you have occasion to specialize in treat-
ment and examination of patients injured as a re-
sult of industrial accidents? A. I do. 

10 
Q. And did you have occasion to treat the peti-

tioner in this case, Jacob Rosen? A. I did. 
Q. And how long did you treat him? A. He 

came to me on March 23rd-March 22nd, to be 
exact. Made examination on March 22nd and 
started to treat him March 23rd, and I treated him 
until the twenty-fifth of this month. 

Q. Doctor, did you make any diagnosis as to 
the condition from which he was suffering? A. 
vVhy, he had a tremor of hands, limbs, neck. He 

20 was highly neurotic. Then he gave a history of 
having worked as a hatter, and the first thing that 
entered my mind was the possibility of chronic 
mercury poison. But he had a typical ·neurosis-
that is, all the limbs, all the faculties were in such 
a tension to a marked degree. In fact, when I first 
saw him he could hardly walk or sit still, and I 
had a great deal of difficulty in examining this 
man. 

Q. You saw him last on March 26th? A. No, 
no-just a minute-July 28th. I got the record 

30 right here. He was here the day before yesterday 
-July 28th. 

40 

Q. And you saw him again in this court room 
today? A. Well, I just said hello to him. I didn't 
treat him or examine him. 

Q. And there has been no difference in his con-
dition? A. Marked improvement. When I first 
saw him I think the man was totally disabled. I 
think the man will tell you he h3;s made a marked 
improvement. I don't know whether he did so 
or not. 
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Q. Do you think the condition is one of a per-
manent characted A. I think he still has some 
effects of it. I think he still has some effects still 
present of the chronic condition. 

Q. Have you opinion as to percentage of dis-
ability, if there is a permanent condition °? A. 
Well, I have kept this man under observation since lO 
I treated him. I don't think he is entirely cured. 
I think there is some effect remaining. Now, as to 
percentage, that's something, of course- As I 
say, he has made a marked improvement, and I 
should judge at the present time the man is dis-
abled probably-he is a man, he . tells me he is 
fifty-five years old and he has been a hatter fif-
teen years. He hasn't got the intestinal trouble 
that he used to have, and his palsy, shaking, is 20 sometimes not nearly noticeable. I should say 
about twenty, twenty -five per cent. of total is fair. 

Q. Is that based on your experience? A. Well, 
my observation of this man. I have seen this man 
for several months, you know, from March 23rd 
until the twenty-eighth of July. 

Q. There has been a steady improvement t A. 
Oh, yes. The man tells me he- I am satisfied he 
has made a marked improvement. 

Q. In your opinion, his percentage would be 
twenty, twenty-five per cent.? A. Yes. I don't 30 
think he is entirely cured. I doubt very much if 
he will en ti rely be cured. 

Cross- eim1nination by Mr. K raerner: 

Q. You said that on your first examination you 
diagnosed his case as being mercury poison? A. 
Vl ell, I thought it was on account of being a hatter. 

Q. Yon haven't changed your opinion ? A. I 
think from what I have read and learned, I think -1:0 
probably it is. · · 1· 
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Q. And you would diagnose it as mercury 
poison 1 A. When a man worked for fifteen 
years--

Q. The symptoms are those of mercury poison 1 
A. Yes, they call it hatters ' palsy. 

Q. What do you think as to his temporary dis-
lO ability1 A. I personally think the man ought to 

go about today, because the man has cooperated, 
he has been a very good patient, has done every-
thing we asked him to, and while the improvement 
has not been as great in the last couple of months 
as it has been, there has been a marked improve-
ment. 

20 

Q. On what do you base your estimate of 
twenty-five per cent. 1 I take the maxhnum figure 
because- A. General observation of the man. 

Q. You say thirty-three and a third per cent. is 
wrong1 A. I am just giving my personal opinion. 

Q. It is liable to the thirty-three and a third 1 
A. Yes, I am just giving you my personal opinion. 

By J\fr. Giddes: 

Q. You say you watched this man pretty care-
fully during the course of your treatment 1 A. 
Yes. 

30 Q. And when you say twenty-twenty-five per 
cent. of total permanent disability you mean- .A. 
I am just giving you my opinion. I am not criti-
cising anybody else. I am giving my opinion. I 
think in a case like that the doctors ought to have 
a .conference. I think I should have been called in. 
I know as much about this case as anybody. I had 
this man six months under my care. 

Q. And you think the permanent is twenty, 
twenty-five per cent.1 A. I am entitled to my 

40 opinion. That's all I am giving. 
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Mr. Kraemer: We have one more physi-
cian, if the Court please, Dr. Dowd. 

The Court: Does he estimate more than 
that1 

Mr. Kraemer: He estimated thirty-three 
and a third. That's his findings for the in-
formal. 10 

(Discussion.) 
The Court: S'uppose you enter it on the 

record that by stipulation and agreement of 
counsel, the testimony of Dr. Ambrose F. 
Dowd if he were here would be thirty-three 
and a third per cent. of total disability as 
the result of mercurial poisoning, based on 
his examination of April 28th, 1927. 

Mr. Giddes : I would like to move for tho 
dismissal of this petition on the ground that 
there has been a failure to prove that the 
mercurial poison suffered by the claimant, 
by the petitioner, is the result or is a com-
pensible industrial disease. Our contention 
is that it is not compensible in view of the 
fact that the employer or respondent in the 
·proceeding never used, made use of, any 
mercury or chemicals such as mercury or 

20 

any chemical that would cause mercury 
poisoning in connection with its process in 30 
the making of hats in its plant. 

I also move for a dismissal on the ground 
that the written notice required by Section 
22, Subdivision D, was not given in this par-
ticular instance. My statement in regard 
to that is based upon the fact that a note 
from the doctor did not constitute notice of 
an industrial disease derived from the occu-
pation of this particular petitioner. It 

40 
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merely stated that the petitioner was suf-
fering from mercurial poison and it did not 
state that it was from anything in the 
course of the employment, and I contend 
that the notice is not sufficient if it does not 
make such a statement. 

I also contend that the percentage of to-
tal permanent-- . 

Mr. Kraemer: Is that on your motion to 
dismiss 1 

Mr. Giddes : No. 
The Court: Very well, dispose of the mo-

tion :first. So far as the second part of the 
motion is concerned, I will take that up 
:first. The Act simply says in paragraph A 
of Section 22: '' Compensible occupational 
diseases shall not include any other than 
those scheduled below and shall include 
those so scheduled only when the exposure 
stated in connection therewith has occurred 
during the employment, and the disability 
has commenced within :five months after the 
termination of such exposure.'' 

Now, the only thing we are concerned 
with at this juncture is that part of the 
paragraph which says, '' ,vhen the exposure 

30 stated in connection therewith has occurred 
during the employment." It says nothing 
about the exposure having to be incident to 
any materials that are .assembled at that 
time. It simply says '' the exposure.'' Now, 
the testimony indicates that mercury 1s ap-
plied-a mercury solution is applied for 
the purpose of removing hair and accumu-
lations, grease and oil, and that mercury 
is not used at all in the hat business as 

40 
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such. The mercury comes to them on the 
pelts when they are sold to the hatting in-
dustry. That is the testimony. 

Now, then, the interpretation of the act, 
I take it to mean, that not only does it mean 
within that list of industrial diseases, an- 10 trax, lead poisoning, and so on-there are 
eight or nine of them, that these particular 
things ·have got to be used in the particular 
business at issue, that is, in the sense of 
handling these ingredients in the sense of 
assembling, but that if any one of these 
ingredients or poisons is on any of the 
materials that are used in the course of 
their work, that is sufficient. In other 
words, the testimony is that the petitioner 20 
in this case was using pelts that came to 
the manufacturer and which ,vere in turn 
turned over to the petitioner in his partic-
ular specialty as starter, which means 
shrinking by application in hot water, and 
the testimony of the doctors being that he 
had mercurial poisoning and that he showed 
results of it in the shakes and palsy, I think 
the inference is very clear from that testi-
mony that he must have got it at that par-
ticular establishment, and that he must 30 
have got it in that particular part of the 
employment that he was doing, and that 
further leads it down still more, that he 
got the particular poisoning, that is the 
mercurial pois .on, while he was handling 
these pelts, the poison or the mercury hav-
ing been already on the pelts when they 
came to 11im and he was obliged to handle 
them in the course of his work. That is 
the whole situation. 40 
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Now, then, as far as notice is concerned, 
the act simply requires that notice is given. 
I read that part of the act: 

"Unless the employer during the contin-
uance of the employment shall have actual 
knowledge that the employee has contracted 
a compensible occupat _ional disease, or un-
less the--'' and by the way, I might men-
tion that the petitioner testified that he was 
talking to Mr. Fishman and at the time he 
was speaking to him his hands were shak-
ing. Now, there might be an implication 
that the information was conveyed to him 
persnally, and particularly as he says that 
he had that palsy, tremor, two or three 
months before he left the employment. But 
I will pass that by. ''-has contracted a 
compensible occupational disease, or unless 
the employee or some one on his behalf, or 
some of his dependants, or some one on 
their behalf, shall give the employer writ-
ten notice or claim that the employee has 
contracted one of said compensible occu-
pational diseases, which notice to be effec-
tive must be given within a period of five 
months after the date when said employee 
shall have ceased to be subject to exposure 
to such occupational disease.'' The notice 
must be given unless the employer has per-
sonal knowledge of it within five months 
after the employee was last subject to expo-
sure in the particular establishment. Now, 
the son says-that is, Emanuel: '' Two 
weeks after he quit work I brought a letter 
from the Labor Department to the effect 
that my father was suffering from mercu-
rial poisoning.'' 
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The father states in his cross examina-
tion that '' Dr. Do,vd told me I had mercu-
rial pojsoning", and about five weeks later 
he came to the Labor Department and 
somebody here had telephoned that he had 
mercurial poisoning, but that, of course, is 
not written notice. 10 

Then the petitioner testified: "I didn't 
call up Fishman about this, but the Labor 
Department called up Fishman and re-
ported it was industrial poisoning. I don't 
know when it was but it was before Dr. 
A vidan started treating me. I didn't ask 
for a physician before they sent for Dr. 
A vidan." Now, the plain inference is that 
the respondent asked Dr. A vidan to treat 
him. Dr. Avidan diagnosed it as mercurial 20 
poisoning. 

The son says that he brought a letter in 
which it said that his father had mercurial 
poisoning. '' Two weeks after he quit work 
I brought a letter from the Department to 
them to the effect that he was suffering 
from mercurial poisoning.'' 

Now, they had that letter, according to 
the testimony of Emanuel, Rosen's son, 
two weeks after he quit work, and some 30 
time later while he is under treatment of 
Dr. Hoeler he is told that Dr. Avidan is 
going to treat him. In other words, they 
noticed this condition and sent him to their 
own doctor . 

. Now, then, if they got a letter from a 
doctor or from somebody that this partic-
ular employee is suffering from mercurial 
poisoning, I don't see that the act requires 

40 



10 

20 

30 

40 

58 

Dis cu,s sion. 

mo.re, and certainly the Fishman Hat Com-
pany or any hatter would immediately 
jump to the conclusion that possibly it came 
from their employment, because that is the 
particular thing they would look out for-
that is the one particular thing that they use 
in the preparation of furs for hatting, they 
don't use any other. 

So I should say that the petitioner has 
satisfied the requirements of notice within 
five months. 

The only other thing is tho question of 
disability. Dr. Dowd gave an estimate in 
March or April. Dr. Kessler saw him last 
in April. Dr. A.vidan lays great stress 
upon the fact that he has greatly improved 
after he treated him, the inference is that 
ho improved progressively and steadily to 
some extent. Then again, the matter of 
estimate is very apt to be conflicting. Ordi -
narily, people vary. I feel the interests of 
the petitioner are safe -guarded in this, that 
if there is really a condition there that gets 
worse he can very readily come in and have 
it re-opened as far as any total disability 
is concerned, and then if you take the tem-
porary disability up to date, which I think 
is logical, and take twenty-five percent, 
which I think is a happy medium between 
all these estimates-after all, twenty-five 
and thirty-three are not wide apart, but 
there is no other testimony here, so between 
the two there is not very much difference. 
If he changes-my impression is he will 
either do one or the other-either get bet-
ter or get worse as time goes on. Dr. Avi-
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dan says he has got along so well. 125 
weeks, twenty-five percent total. 

I think he is entitled to medical expenses, 
so you may make an itemized bill and send 
it in. 

Counsel fee $200. 
Mr. Giddes: Note my exception to the 

award. 

I HEREBY CERTIFY that the foregoing· is true and 
accurate transcript of the testimony taken in the 
above -entitled matter at the time, place and date 
hereinbefore mentioned. 20 

PETER 0. BYRNE, 

Stenographer. 

I HEREBY CERTTFY that the foregoing is a true 
and accurate transcript of the testimony taken 
before me in the above-entitled matter, at the time, 30 
place and date hereinbe.fore mentioned. 

HARRY J. Go As, 
Deputy Compensation Com.missioner. 

40 
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Exhibit P-1. 

William Francis Hoeler, M. D. 
808 South Eleventh St., Newark, N. J. 

New Jersey Department of Labor 

J. C. "\Vegner, Referee: 

Mr. Jacob Rosen is under my care and treat-
ment from December 14, 1926 to date, suffering 
from mercurial poison ( industrial disease), being 
unable to work with same. 

Respectfully, 

William F. Hoeler, M. D. 
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Opinion of Supreme Court. 

NEW JERSEY SUPREME OOURT, 

N 0. 262. MAY TERM, 1928. 

A. FISHMAN HAT COMPANY, INC., 
Prosecutor, 

vs. 

JACOB RosEN, et al., 
Respondents. 

Submitted May 10, 1928: Decided June 22, 1928. 

ON CERTIORARI. 

Before Justices MINTURN, BLACK and CAMPBELL. 

For the prosecutor, EMIL NEBLO. 

For respondents, KRAEMER, SIEGLER AND 
SIEGLER. 

Per Cu,riam. 

Jacob Rosen filed a petition with the New Jer-

10 

20 

sey Department of Labor, Workmen's Compensa- 30 
tion Bureau, for compensation for disability re-
sulting from mercury poison contracted during 
his employment with the prosecutor. After an-
swer filed and hearing the Compensation Bureau 
made an order awarding compensation. Upon ap-
peal to the Essex Common Pleas Court that tri-
bunal affirmed such order and this writ brings up 
for review such order and proceedings. 

The first reason for reversal is that the supple-
ment to the original compensation Act of 1911, 40 
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Chap. 95, P. L. 1924. Chap 124 is unconstitu-
tional because the original act applies to accidents 
only and the supplement of 1924 applies to occu-
pational diseases without change or amendment 
of the title of the act. 

lO We find this to be without legal substance or 
merit. 

The original act, by its title, related to "in-
juries" not "accidents". Injuries, we think is 
sufficiently broad to cover disability from both ac-
cident as well as occupational disease. The cases 
cited by prosecutor are not applicable because 
either their titles or context limit the recovery to 
injury through accident. 

The second reason is that the act of 1924, su,pra, 

20 is unconstitutional because it attempts to amend 
the original act of 1911, supra ,, without reciting in 
full the sections attempted to be amended. · 

But this is not so. The act of 1924 is not an 
amendment of any part of the original act but by 
its title and context is in fact a supplement 
thereto, adding a right of recovery for occupa-
tional -diseases. 

The third reason is that assuming that the act 
of 1924 is an independent piece of legislation, then 
the Compensation Bureau was without jurisdic-

30 tion becau se . such act makes no provision there-
for. 

Such assumption however is without any legal 
foundation because as we have before found the 
Act of 1924 is not a separate and independent act 
but a supplement to the original Act of 1911. 

The fourth reason is that the petition charges 
an" accident" and the allowance was for an occu-
pational disease. 

40 The answer is that these proceedings are infor-
mal and such mis-statement is cured by the answer 
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filed by the prosecutor and by the fact that the 
cause was heard by the Deputy Commissioner and 
by the - Common Pleas Court upon the theory of 
disability caused by occupational disease. 

The fifth reason is that there was no evidence 
upon which to base a finding that the disease grew 
out of and arose in the course of employment. 

We find, however, that there was such evidence. 
The prosecutor argues that it did not use lead or 
mercury in its factory but there was proof that a 
large percentage of the stock from which it manu -
factured hats required the use of mercury or 
quicksilver in their production and preparation. 

The sixth reason is that the finding and judg-
ment are not sufficiently specific. 

We find no legal or factual merit therein. The 
final reason is that there was a failure of notice 
to the prosecutor as employer. 

The proofs show that there was notice from the 
examining physician which in our judgment was 
sufficient to satisfy the requirements of the 
statute. 

The proceedings and judgments under review 
are affirmed and the writ of certiorari dismissed, 
with costs. 

10 

20 

30 

40 
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Order of Affirmance. 
( Filed June 27, 1928.) 

NEvV JERSEY ,SUPREME COURT. 

10 A. FISHMAN HAT COMPANY, INC., 

Prosecutor, On 
Certiorari. 

vs. 

JACOB RosEN, et als., 
Respondents. 

ORDER OF 

A.FFIRMANCE. 

The Court having inspected the transcript of 
20 the determination and judgment, together with all 

proceedings for the making of the same, and all 
things touching and concerning the same, the 
Court of Common Pleas in and for the County of 
Essex, returned with the Certiorari in this cause, 
the reason for reversing said judgment and de-
termination, and having heard the argument of 
Emil N eblo, of counsel for the Prosecutor, and 
Kraemer, Siegler & Siegler, of counsel for the Re-
spondents, and having duly considered the same, 
do 

30 
ORDER, that the judgment and determination of 

the said ·Court of Common Pleas in and for the 
County of Essex be and the same is hereby af-
firmed, and the Writ of Certiorari dismissed, to-
gether with costs, and the record be remitted to 
the Court below to be proceeded with according to 
law and the practice of said Court. 

Entered June 27, 1928. 

40 On motion of 

KRAEMER, SIEGLER & .SIEGLER, 

Attorneys of Respondents. 
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Notice and Grounds of Appeal. 
(:F,iled Sept. 5, 1928.) 

NEW JERSEY SUPREME COURT. 

A. FrsHMAN HAT Co., INc., 
Prose cu tor-Appellant, 

vs. 

JACOB RosEN, et al., 
Def endants-Appellee. 

To the defendants, or 
Kraemer & Siegler, attorneys: 

On 
Certiorari. 

NOTICE AND 
GROUNDS OF 

APPEAL. 

TAKE NOTICE that the prosecutor appeals to the 
New Jersey Court of Errors and Appeals from 
the whole of the judgment entered in the above 
entitled cause, upon the following grounds: 

10 
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1. The Supreme Court erred in affirming the 
judgment of the Essex County Common Pleas 
which affirmed the judgment of the New Jersey 
Department of Labor, Workmen's Compensation 
Bureau, wherein an award of compensation was 30 
made to the defendant, Jacob Rosen. 

2. The Supreme Court erred in affirming the 
said judgment of the Essex County Common Pleas , 
for that the Workmen's ·Compensation Bureau 
and said Common Pleas Court were without juris-
diction to entertain the petition for compensation 
and to make an order for compensation because, 
by virtue of the provisions of the Act under which 
the said petition was filed the ,_ petitioner therein 40 
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did not sustain an injury by accident arising out 
of and in the course of the employment, and for 
that it did not appear by the evidence that the 
petitioner sustained an injury by accident aris-
ing out of and in the course of the employment. 

· - 3·. The Supreme Court erred in affirming the 
judgment aforesaid for that it did not appear by 
the evidence that the petitioner contracted mer-
cury poisoning while in the employ of the re-
spondent, nor that mercury poisoning is a disease 
liable to be contracted in the petitioner's occupa -
tion, nor that the exposure occurred during the 
employment, and that the disability commenced 
within five months after the termination of such 

20 
exposure. 

4. The Supreme Court erred in affirming the 
said judgment for that it did not appear by the 
evidence that the employer furnished, used and 
made use of mercury or any chemical whatever 
in its plant in the manufacture of hats or for any 
other purpose, nor did it appear by the evidence 
that in performing his duties the petitioner _used 
or made use of mercury or any other chemical 
which would cause the petitioner to suffer from 

30 mercury poisoning or any other poisoning, nor did 
it appear by the evidence that the duties of the 
petitioner were such as to subject him to any occu-
pational disease, nor did it appear by the evidence 

. that the employer had notice or knowledge that 
the petitioner had contracted mercury poisoning 
while in the employment, nor did it appear by the 
evidence that written notice or claim was given 
the employer that the petitioner had contracted 
mercury poisoning or any other compensable occu-

40 pational disease. 
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5. The Supreme Court erred in affirming said 
judgment for that An Act entitled '' An Act pre-
scribing- the liability of an employer to make com-
pensation for injuries received by an employee in 
the course of employment, establishing an elective 
schedule of compensation, and regulating pro-
cedure for the determination of liability and com- lO 
pensation ", Chapter 95, P. L. 1911, as amended 
and supplemented, is unconstitutional because it 
embraces more than . one object and it violates sub-
division 4, section VII of the New Jersey Consti-
tution. 

6. The New Jersey Supreme Court erred in af-
firming said judgment for that An Act entitled 
'' A supplement to an Act entitled an Act prescrib-
ing the liability of an employer to make compen-
sation for injuries received by an employee in 
the course of employment, establishing an elective 
schedule of compensation, and regulating pro-
cedure for the determination of liability and com-
pensation thereunder, approved April 4, 1911, be-
ing Chapter 124, P. L. 1924 as amended, is uncon-
stitutional because it embraces an object' which is 
not expressed in its title, and violates sub-division 
4, Section VII of the New Jersey Constitution. 

EMIL NEBLO, 

Attorney of Prosecutor-Appel1ant. 

20 

30 

40 





J}etu J ersep (!Court of (!Errors anb ~peals 

A. FrsHMAN HAT Co., lNc., 
Prosecutor-Appellant, 

vs. 

JACOB RosEN, et al., 
Defendants-Appellees. 

On Appeal from 
Supreme Court 

ON 
CERTIORARI. 

BRIEF OF PROSECUTOR-APPELLANT. 

Statement. 

A petition was filed by Jacob Rosen with the 
New Jersey Department of Labor, Workmen's 
Compensation Bureau, praying for compensation 
for disability resulting from mercury poisoning 
contracted during his employment. An answer 
was filed, and after a hearing before the Work-
men's Compensation Bureau, an order was made 
awarding compensation to said Rosen. An appeal 
from said award was taken to the Essex Common 
Pleas and after hearing the parties, the Court 
affirmed (without opinion) the award made by 
the Workmen's Compensation Bureau. The 
Supreme Court upon the application of the prose-
cutor allowed a writ of certiorari to review said 
proceedings and award and thereafter affirmed 
the judgment of the common pleas and dismissed 
the certiorari. The prosecutor now appeals to 
this Court from the whole of the determination 
by the Supreme Court, and the matter now comes 
before this Court hy virtue of said appeal. 
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POINT I. 

The Act under which compensation was award-
ed is unconstitutional because it embraces more 
than one object, and it embraces an object which 
is not expressed in its title. Its conflicts with the 
constitutional inhibition contained in Subdivision 
4 of Section VII of the New Jersey Constitution 
which provides that every law shall embrace but 
one object, and that object shall be embraced in 
the title and that no law shall be revived or 
amended by -reference to its title only, but the 
Act revived or the section or sections amended 
shall be inserted at length. 

In the year 1911 the Legislature passed an Act 
entitled '' An Act ·prescribing the liability of an 
employer to make compensation for injuries re-
ceived by an employee in the course of employ-
ment, establishing an elective schedule of compen-
sation and regulating procedure for the determi-
nation of liability and compensation thereunder" 
(P. L. 1911, Chap. 95). The significant words in 
the title of that Act are: "prescribing the liabil-
ity of an employer to make compensation for in-
juries received by a,n employee in the course of 
employment.'' Section II of that Act is the sec-
tion under which workmen receive compensation, 
and in order to entitle him to compensation he 
must receive a personal injury by accident aris-
ing out of and in the course of his employment. 
In the year 1924 the Legislature passed a supple-
ment to the Act (P. L. 1924, Chap. 124). The title 
of the 1911 Act remained unchanged, but the 1924 
Act sought to extend the provisions of the origi-
nal Act by making compensation payable for cer-
tain so-called occupational diseases. In the year 
1926 the Legislature, without changing the title 
of the original Act of 1911, nor that of the 1924 
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supplement, passed an amendment to the 1924 
Act (P. L. 1926, Chap. 31.) This amendment 
sought to further extend the provisions of the 
original Act of 1911 by making compensation pay-
able for other so-called occupational diseases. 

The petition for compensation was filed with 
the New Jersey Department of Labor (Work-
men's Compensation Bureau) praying for com-
pensation because, it was alleged, the petitioner 
therein suffered from mercury poisoning con-
tracted while in the employ of the respondent 
therein. Mercury poisoning was included in the 
1924 supplement and the 1926 amendment as one 
of the occupational diseases for which compensa-
tion was made payable by an employer. 

It is the contention of the prosecutor that the 
original Act of 1911 deals exclusively with in-
juries as distinguished from diseases, and by 
passing the 1924 supplement the Legislature 
added to the original act a new subject, namely, oc-
cupational diseases, while the title of the original 
Act remained unchanged and restricted the com-
pensation to "in,jiiries received by an employee 
likely to be contracted. 

We have so far progressed in our daily concep-
tions of human ailments as to readily distinguish 
between an injury and a disease. It is not in-
tended to convey the idea that disease following 
an injury is not compensable under the original 
act, but we do mean to strongly insist that an orig-
inal injury is not the same as a disease. J u'stice 
Swayze in the case of Smith vs. International High 
Speed Compa(Jll,.y, 98 N. J. L. 574, apparently had 
this in mind. In that case a suit at law was insti-
tuted on the theory that while the plaintiff was in 
the employ of the defendant the plaintiff's bron-
chial tubes were filled with metallic substances 
producing a diseased and injured condition, and 
charged the defend~nt with failure to perform his 
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common law duty towards his employee. The de-
fendant contended that the plaintiff was relegated 
to the rights given to an employee by the vVork--
men 's Compensation Law. The Court refused to 
recognize this contention and Justice Swayze said: 
'' The injury must refer to such causes as are sub-
ject to the statute. I think a disease, such as is 
described in the complaint, is not the result of an 
accident, and that a recovery for injuries there-
from is not confined to the Workmen's Compensa-
tion Act''. 

A similar constitutional objection was raised in 
the case of Adams vs. Acme White Lead, 182 Mich. 
157, L. R. A. 1916 A. 283. There the Court had 
under consideration the question of whether the 
statute providing compensation in case an em-
ployee receives a pers01i.al injury arising out of 
and in the course of his employment could consti-
tutionally include occupational diseases such as 
lead poisoning, where the title purports to pro-
vide compensation for accidental injuries. There 
is no material difference between our Act and 
the Michigan Act. The title of our Act is as 
follows: 

'' An act prescribing the liability of an em-
ployer to make compensation for injuries 
received by a(n employee in the course of 
employment, establishing an elective schedule 
of compensation and regulating procedure 
for the determination and liability of compen-
sation thereunder''. 

The title of the Michigan Act is as follows: 

'' An Act to promote the welfare of this 
State, relating to the liability of employers 
for inju ,rie.s or death sustained by their em-
ploy es, providing compensation for the acci-
dental injury to or death of employes, and 
methods for the payment of the same, estab-
lishing an industrial accident board, defining 
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its powers, providing for a review of its 
awards, making an appropriation to carry out 
the provisions of this Act, and restricting the 
right to compensation or damages in such 
cases to such as are provided by this Act''. 

Our Act "prescribes the liability ,:;, ,:;, * for in~ 
juries received by an employee". The Michigan 
Act "relates to the liability of employers for in-
juries or death sustained by an employee". In 
addition to such recital in its title the Michigan 
legislature made the title an index. But the scope 
of the title is neither narrower nor broader than 
the title and body of our own Act. 

While the courts in Massachusetts have held 
that the word "injury" as used in the title of 
their Act is broad enough to cover an occupational 
disease, such holding cannot be used as an author-
ity either for or against the contention of the 
prosecutor, because our courts have already held 
that prior to the supplement making certain occu-
pational diseases compensable, there could be no 
compensation recovered under the act for occupa-
tional disease, and furthermore the Massachusetts 
Constitution does not contain a restriction on leg-
islative enactments that every law shall embrace 
but one object and that object shall be expressed 
in its title. This particular restriction is peculiar 
to the constitution of our State as well as that of 
Michigan. 

In the Adams case, supm ., the Michigan court 
said: 

'' The Massachusetts decisions have no bear-
ing for two reasons: One is that the titles of 
the respective acts differ materially; and the 
other reason is that Massachusetts has no 
such constitutional provision as ours". 

Under our Act, as well as under the Michigan Act, 
in order to recover compensation it is essential 
that there be a personal inju,ry (a) by accident 
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ansmg (b) out of, and ( c) in the course of the 
employment. Bryant vs. Fissell, 84 N._ J. L. 72. 

The Court in the Adams case said : 

''We are of opinion that in the Michigan 
Act it was not the intention of the Legislature 
to provide compe11sation for industrial or oc-
cupational diseases, but for injuries received 
from accidents alone. 

"If it were to be held that the Act was in-
tended to apply to such diseases, it would, in 
so far as it does so, be unconstitutional, and 
in violation of Section 21 of Article 5 of the 
Constitution of this State which provides that 
'no law shall embrace more than one object 
which shall be expressed in its title'. 

' ' That the Act if it were held to apply to 
and cover occupational diseases is unconsti-
tutional in so far as it does so, is shown by the 
fact that the body of the Act would then have 
greater breadth than is indicated in the title." 

In JY{iller vs. American Steel cf; Wire Co., 97 Atl. 
(Conn.) 345, it was held that under the Work-
men's Compensation Act giving an employee com-
pensation for personal injury arising out of and 
in the course of his employment, an employee who 
worked in a room containing molten lead so that 
he contracted lead poisoning was not entitled to 
compensation because the Act did not include oc-
cupational diseases, since the words "personal in-
jury" are used in the popular sense of a bodily 
injury sustained in the course of employment. It 
was likewise held in Narud vs-. King Sewing Ma-
chine Comparny, 159 N. Y. Suppl. 910, that an acci-
dental injury is clearly distinguishable from an 
injury in the nature of an occupational disease 
sustained in the course of employment, where, 
from the inherent niature of the work, disease is 
likely to be contracted. 

The Court in the Adams case, supra, thought 
it advisable to keep in mind the conditions sought 
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to be remedied by the diverse Workmen's Com-
pensation enactments which have been adopted 
by several of the states and in foreign countries, 
and said that the primary object has been for the 
enactment of what has been claimed to be more 
just and humane laws to take the place of the 
common law remedy for the compensation of 
workmen for accidental injuries received in the 
course of their employment, by the taking away 
and removal of certain defenses in that class of 
cases. The Court said : 

"Manifestly the terms 'personal injury' 
and 'personal injuries' refer to common law 
conditions and liabilities, and do not refer 
to and include occupational diseases, because 
an employee had no right of action for injury 
or death due to occupational diseases at com-
mon law. Generally speaking only accident 
or accidental injuries gave a right of action. 
'"' '"' * It seems to us that the whole scheme 
of this Act negatives any liability of the em-
ployer for injury received from an occupa-
tional disease.'' 

Therefore, we have a legislative enactment with 
its title embracing one object, namely, to compen-
sate for an injury, while its fbody embraces two 
objects, namely, compensation for a personal in-
jury by accident and compensation for occupa-
tional diseases. Upon a perusal of the title one 
anticipates a subject dealing with injuries, while 
upon examining the Act with its belated supple-
ment one discovers a subject dealing with per-
sonal injury by accident and also the subject of 
occupational diseases. Evidently the Legislature 
in passing the 1924 supplement had in mind that 
the subject of the original act differed materially 
with the subject of the supplement, because under 
Paragraph 22 (f) of the supplement it is provided 
that the provisions of the supplrment shall not 
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apply to any claim for compensation for injury 
resulting from accident. Section II of the origi-
nal Act of 1911 is the section under which com-
pensation is awarded an injured workman through 
the medium of the New Jersey Department of 
Labor, Workmen's Compensation Bureau. That 
section deals exclusively with one class of cases, 
namely, personal injury by accident arising out 
of and in the course of employment. The 1924 
supplement deals exclusively with occupational 
diseases and expressly excludes from its operation 
'' any claim for compensation for injury resulting 
from accident". Thus we have a subsequent leg-
islative enactment attempting to extend the scope 
and effect of the original act and embracing a 
new and distinct object without changing the title 
of the Act. 

It is submitted that the Act of 1924 with its 
1926 amendment is unconstitutional. 

POINT II. 

The Act of 1924 violates the Constitution in 
that it in reality amends the Act of 1911, and this 
it does by reference to its title only, and it does 
not insert at length the section or sections 
amended. Paragraph 1 of the 1924 Act provides 
as follows: 

"Chapter 95 of the Laws of 1911 entitled 
'An Act prescribing the liability of an em-
ployer to make compensation for injuries re-
ceived by an employee in the course of employ-
ment, establishing an elective schedule of 
compensation, and regulating procedure for 
the determination of liability and compensa-
tion thereunder,' approved April 4th, 1911, 
is hereby supplemented by adding to Section 
II of said Act the following paragraphs". 
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The Act of 1924 extends the scope and effect 
of the original Act of 1911 by referring to its title 
only, and is therefore unconstitutional. 

POINT III. 

If this Court should construe the 1924 Act to 
be an independent act and that reference to the 
original Act of 1911 is surplusage, then the pr ose-
cutor contends that the New Jersey Department 
of Labor, Workmen's Compensation Bureau, was 
without jurisdiction because under the law creat-
ing the Workmen's Compensation Bureau (P. L. 
1918, Chap. 149) the Bureau has jurisdiction only 
of claims arising under the Act of 1911 and the 
acts amendatory and supplemental thereto. If 
the Act of 1924 is construed to be in effect a sepa-
rate piece of legislation, then it is neither an 
amendment nor supplement of the 1911 Act. The 
Bureau is without jurisdiction and the petition 
should have been dismissed. 

POINT IV. 

Compensation should be denied because the 
employee did not sustain an injury by accident 
arising out of and in the course of the employ-
ment. 

The theory upon which the claim petition was 
filed and compensation was sought, is that Rosen 
sustained an injiiry by accident on December 
14th, 1926, during his employment. We refer to 
the claim petition for the questions and answers 
(p. 2): 

'' Did your employer have knowledge of 
your accident? Yes. 



'' Did you notify your employer of your 
a.ccident? Yes. 

"If so, on what date1 December 17, 1926. 
''What was your regular occupation, and 

what kind of work were you doing at the time 
of the accident? Machine hand in the starter 
department of the hat factory. 

"When did the accident happen 1 Decem- · 
ber 14, 1926. 

"Where did the accident happen 1 Decem-
ber 14, 1926, I was taken ill at the factory. 

''What was the nature of the accident, and 
how did it happen 1 Mercury poisoning con-
tracted by reason of the occupation in which 
I was engaged. '' 

This petition was signed and verified by Rosen 
(p. 5) and on this petition his claim was submit-
ted to the "\Vorkmen 's Compensation Bureau for 
determination. The answer filed on behalf of the 
employer was a complete denial of the matters 
set forth in the petition. The Bureau, however, 
found that Rosen was disabled on December 17, 
1926 "by a compensable occupational disease, fo 
wit, mercury poisoning", and the Common Pleas 
affirmed this finding (p. 11). There is nothing in 
the testimony which affords a basis for a finding 
or determination that Rosen had sustained a per-
sonal injury by accident arising out of and in the 
course of the employment, and neither the Bureau 
nor the Common Pleas made any such finding and 
determination. Such being the case the claim 
petition should have been dismissed, leaving 
Rosen, if he so desired, to make further claims 
on some other theory. If he based his claim on 
the Act of 1924 which allows compensation for 
mecury poisoning, he should have filed a claim 
petition accordingly, because the Act of 1924 by 
Paragraph 22 (f) expressly excludes from the 
operation of the provisions of that Act '' any claim 
for compensation for injury resulting from acci-
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dent''. This Act recognizes two classes of case is 
wherein compensation is payable, one being for 
personal infury by a,ccident, and the other being 
for occupational diseases. The claim having been 
submitted under the first class and the proof fail-
ing to show a personal inju .ry by accident, a dis-
missal should have been ordered, the Bureau be-
ing without jurisdiction under the petition as 
filed unless there be a personal injury by accident 
arising out of and in the course of employment. 

POINT V. 

If it be permissible to submit a claim to the 
Compensation Bureau on the theory of an injury 
by accident and at the hearing to proceed on the 
theory that the claimant suffered an occupational 
disease, then the prosecutor contends that Rosen 
has failed to show that he contracted an occupa-
tional disease during his employment. Under the 
Acts of 1924 and 1926, which make mercury 
poisoning a compensable occupational disease, the 
burden was placed upon Rosen to prove ( 1) a per-
sonal injury, (2) by mercury poisoning arising 
(3) out of and ( 4) in the course of the employ-
ment; and ( 5) that the exposure stated in connec-
tion therewith has occurred during the employ-
ment, and (6) that the disability has commenced 
within five months after the termination of such 
exposure. There are six essentials to warrant a 
recovery for compensation for a compensable oc-
cupational disease. The primary essential with-
out doubt is to prove that the condition from 
which he suffers is an "occupational disease". 
Appended to this brief is a copy of the pertinent 
sections of the 1924 Act as amended by the Act 
of 1926. 
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The Ohio Supreme Court in Industrial Com. 
vs. Roth, 120 N. E. 172, 6 A. L. R. 1463, defines an 
'' occupational disease'' as a disease contracted 
in the natural and ordinary course of employ-
ment, by a person engaged in a particular calling 
or occupation, which disease from common expe-
rience is known to be a usual and customary inci-
dent to such calling or occupation. The Court 
further said that an occupational disease is not 
only a disease incident to a particular occupation 
but that it is a disease developed in the usual and 
ordinary manner by reason of and because of the 
occupation in which the person , suffering there-
from is or was engaged. 

In Naru,d vs. King Sewing Machine Co., 159 N. 
Y. Suppl. 910, it was held that an accidental in-
jury is clearly distinguishable from an injury in 
the nature of a vocational disease, sustained in 
the course of employment, where, from the inher 
ent na.ture of the work, disease is likely to be con-
tracted. 

There is not a scintilla of evidence in the entire 
case that Rosen's occupation was of a nature that 
"by reason of and because of it" he contracted 
mercury poisoning. There is some evidence that 
there exists among "hatters" what is known as 
' 'hatters ' shake ' '. The case is barren of any evi-
dence that Rosen in his particular calling or occu-
pation was subject to "hatters' shake", or that 
by reason of and because of the nature of his 
occupation he contracted "hatters' shake", which 
according to one of the lay witnesses comes "by 
mercury that gets into the system of a man that 
is working at it'', and is prevalent among ''hat-
ters" (p. 40). We proceed to examine the testi-
mony to ascertain the nature of Rosen's calling. 

Rosen testified (p. 19) that he worked in the 
"start" department, and his work consisted in 
starting the hats by placing them in hot water 
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and cloths. The felt comes from the mill, and the 
man who forms the hat gets it before Rosen, and 
Rosen takes them and places them in a kettle of 
hot water to be shrunk and then passed through 
a machine to press out the water (p. 25). The 
felts then go to the foreman (p. 26). He testified 
(p. 26): 

'' Q. And the only thing you put the felt in 
was in hot wated A. In hot water. I work 
in the hot water shrinking. 

"Q. That's the only machine you worked 
at in the Fishman Hat Plant, is that right 1 
A. Yes.'' 

Rosen produced as a witness Adam German, 
who testified that he has been in the hat business 
for five years, and before going jnto business he 
worked in a hat factory as foreman of the '' Mak-
ing Department'' (p. 34). He described the proc-
ess through which hat making goes. Mercury and 
quick silver are applied with a brush to rabbit 
skin to remove the hair, and after the hair is re-
moved the skin is put in boxes to be sent to vari-
ous hatters. It is then put on a blowing machine 
to draw up the form; dipped in hot water, and 
from there it goes to the starter. Most of the 
hair stock comes from Belgium. He does not 
know of any other method than the mercury meth-
od in removing hair (p. 36). Under cross-exami-
nation this witness testified that he had never 
been in the employ of Fishman Hat Company, 
but he did not "believe" that their process is any 
different from anybody else; that the only thing 
that makes hats is hot water, and they cannot 
use anything else. Fishma -n does not use mer-
cury. The process of removing the hair is done 
before it reaches the factory (p. 36). 

Bernard Hollander, another witness called by 
Rosen, testified that he has been in the hatting 
trade and is acquainted with the process of hat 
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making. He also described the process used (p. 
37). The starter dips into hot water-nothing but 
water into which it is dipped at that time. There 
is no mercury in that solution. There is no neces-
sity for Fishman Hat Co. to use mercury (p. 39). 
This witness further testified (p. 40): 

'' Q. Do you know what hatters' shake is f 
A. Yes, sir. 

"Q. What is it f A. By mercury that gets 
into the system. · 

'' Q. Of whom f A. The man that is work-
ing at it. 

'' Q. Is that prevalent among hatters f A. 
It is, greatly." 

We here have the admission of a witness who 
claims to have been in the hatting trade all his 
life, that the only thing in which the felt is dipped 
is hot water, and that the starter dips it into hot 
water, and that the man who is working a.t mer-
cury gets mercury in to the system and has ''hat-
ters' shake''. 

It is admitted throughout the case that Rosen 
used nothing but hot water. There is no proof 
whatever in the case that Rosen as a ''starter'' 
was engaged in a calling or occupation by reason 
and because of its nature, he developed an occu-
pational disease. If according to the lay witness 
the man who works at it (the mercury) gets mer-
cury into the system and gets "hatters' shake", 
then Rosen certainly did not get mercury poison-
ing from his occupation-he did not work at, near, 
in or with mercury. 

On behalf of the prosecutor testimony was ad-
duced that mercury is not used at all in its plant, 
and is not in any of the solutions, nor is it in or on 
anything used by the employer in its business 
(p. 42). According to the employer its method 
was to dip the felt in water twice, prior to the 
time the starter receives it, and then by the starter, 
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and Rosen did not use mercury or work at, in, 
with or near mercury. This testimony on behalf 
of the employer remains uncontradicted. 

There is no evidence in the case upon which to 
base a finding that Rosen's particular calling sub-
jected him to an occupational disease such as mer-
cury poison. This being so, compensation should 
be denied. 

T-here is no testimony, expert or otherwise, that 
Rosen contracted mercury pois ·on. There is no 
testimony that he contracted mercury poison in 
his particular occupation. The only medical tes-
timony offered by Rosen came from Dr. Kessler, 
medical director of the Rehabilitation Clinic. 
This doctor testified (p. 47) that on his examina-
tions he found Rosen to be in poor general condi-
tion and that he "showed no lead or other occu-
pational disease". He found some symptoms 
which taken in consideration of the history given 
to him by Rosen "led rne to diagnose his condi-
tion as one of chronic mercurial poisoning.'' He 
already said that Rosen '' showed no lead or other 
occupational disease", but on being given a his-
tory, he was "led" to diagnose the condition as 
chronic mercurial poisoning. The. prosecutor 
contends that this sort of testimony does not 
amount to a definite opinion that Rosen con-
tracted mercury poison-or that he contracted 
the disease in his particular calling. At best it is 
merely a conjecture, and this is borne out more 
clearly by the testimo11y of Dr. Kessler which 
follows (p. 47) : 

"Q. What was the history he gave you 1 
A. Gave me a history of being exvosed to 
working as a hatter, as a sizer. 

"Q. As a started A. Starter, did you 
say 1 Starter or sizer." 

His testimony thus abruptly end~d without 
there going into the record the doctor's definite 
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opinion. The furthest this testimony goes is to 
show a possibility that Rosen has mercury poison-
mg. "\Vhere the doctors refuse to state that 
death was caused by the accident, there is no basis 
for an inference to that effect by the Court. The 
burden of proof is in accordance with the ordi-
nary rule upon the petitioner". Reim ,ers vs. 
Proctor Pub. Co., 85 N. J. L. at page 443. If the 
doctor means to give it as his opinion that Rosen 
contracted mercury poison, then it is certainly 
evident that he is assuming facts which are not 
warranted. He was satisfied that Rosen "showed 
no lead or other occupa.tion,al disease", but upon 
receiving a history of ''being exposed to working 
as a hatter, as a sizer", he immediately concluded 
that Rosen had mercury poisoning as a result of 
that exposure 1 Now, what does this expert mean 
when h~ uses th8' word ''exposed'' 1 If we look 
at Section 22 (h) of the 1924 Act we find that 
'' compensable occupational diseases shall not in-
clude any other than those scheduled below and 
shall include those so scheduled only when the 
expositre sta.ted in connection therewith has oc-
curred'', etc. The doctor undoubtedly means and 
assumes that Rosen was ''exposed'' to mercury. 
There is nothing in the testimony to justify this 
assumption. In fact the contrary clearly appears. 
The doctor probably has heard or learned that 
hatters use mercury, and inasmuch as Rosen was 
eimployed in a hat factory,, he con.eluded that 
Rosen was using mercury and his occupation '' ex-
posed'' him to the effects of mercury. 

Dr. Avidan, who was called on behalf of the 
prosecutor, indulged in this same assumption be-
cause he testified (p. 50) "he (Rosen) gave me a 
history of having worked as a hatter, and the first 
thing that entered my mind was the possibility of 
chronic mercury poison'', and at page 51 testi-
fied: 
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'' Q. You said that on your first examina-
tion you diagnosed his case as being mercury 
poison 1 

A. Well, I thought it was on accou-nt of be-
ing a hatter." 

The e is no testimony in the case from either 
lay or expert witnesses that Rosen's occupation 
was such that it subjected him to an occupational 
disease. Dr. Kessler said Rosen showed no occu,-
pa.tional disease. He diagnosed it as "mercurial 
poisoning" after getting a history. It is not suf-
ficient that he gets a disease while employed. It 
is essential that the disease from which he suffers 
is occupational-commonly known by experience 
to be a usual and customary incident to the par-
ticular calling, and the natural, usual and ordi-
nary result thereof. Industrial Com. vs. Roth, 
120 N. E. 172; 6 A. L. R. 1463. Unquestionably 
Rosen's particular calling did not ''expose'' him 
to mercury poisoning. Mercury was nowhere 
used in the plant. Rosen's work consisted in dip-
ping the felt in hot water. No mercury was used 
by him, and no mercury was used in the hot water. 
How then can it be claimed that Rosen was ex-
posed-that his particular calling carried with it 
mercury poisoning as a natural, usual and ordi-
nary result thereof 1 If the inference be permis-
sible, such inference must be the result of proved 
facts, and Rosen had the burden of proving such 
facts by a preponderance of evidence. In our 
opinion he has failed to prove or attempt to prove 
any facts from which the inference can be drawn. 

If Rosen has surmounted that obstacle to his 
right to recover, then how can he be entitled to 
compensation without proof of the other essen-
tials 1 The Act of 1924 prescribes the basis of the 
claim. He must receive a '' personal injury by 
the occupational disease.'' There is no proof that 
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he had a '' personal injury'' by an occupational 
disease or otherwise. He must receive a personal 
injury by the occupational disease '' arising out of 
and in the course of his employment.'' This 
Court decided in Bryant vs. Fissell_, 84 N. J. L. 72, 
that "the burden of furnishing evidence from 
which the inference can be legitimately drawn that · 
the death of an employee was caused by an acci- · 
dent arising out of and in the course of his em-
ployment rests upon the claimant.'' Surely in the 
instant case Rosen had the burden of showing 
'' a personal injury by the occupational disease 
arising out of and in the course of the employ-
ment.'' The testimony on this score consists of 
the statement by Rosen that he worked for Fish-
man Hat Co. for thirty-three years and quit on 
December 14, 1926, because he could not work, he 
had the shakes ( p. 18). According to his petition 
(p. 2) he was taken ill at the factory on Decem-
ber 14, 1926. He did not have a "personal in-
jury.'' For a personal injury by an occupational 
disease to arise out of and in the course of the 
employment, it must result from a risk incidental 
to the employment (Bryant vs. Fissell, supra). 
The words '' out of'' point to the origin and 
cause ; the words '' in the course of'' to the time, 
place and circumstances under which the personal 
injury takes place. Where is there anything in 
the case from which the inference may be legiti-
mately drawn that Rosen received a ''personal 
injury by an occupational disease arising out of 
and in the course of the employment,'' excepting 
his bare statement that he worked thirty-three 
years and quit on December 14, 1926, because he 
could not work, and the testimony of his medical 
witness, based on an unwarranted assumption of 
fact, that Rosen is suffering from mercury poison-
ing 1 In the ordinary case of accidental injury 
under the compensation law the claimant is re-
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quired to show more than merely an accident. A 
fortiori, should not Rosen show more than merely 
a so-called disease 1 When the legislature uses the 
words '' personal injuries by the occupational dis-
ease", it intended to qualify and restrict the com-
pensation to an occupational disease resulting in 
a personal injury, for otherwise the words "per-
sonal injuries'' go for naught. The legislature 
no doubt did not intend to cover an occupational 
disease specified in the act without more. Has the 
claimant proven a personal injury by the disease 1 
We insist not. The medical testimony is that he 
has a ''disease.'' Personal injury is nowhere 
mentioned or intimated. 

The question of the sufficiency of evidence in 
occupational disease cases has received the atten-
tion of courts in various jurisdictions. In White 
vs. American Soc., 191 App. Div. 6, 180 N. Y: 
Supp. 867, the Court said : 

'' As to the second theory, that an anthrax 
germ attacked the deceased through an inci-
sion in the boil, there is no evidence that he 
contracted the disease in the course of his 
employment. It does not appear that any of 
the animals with which he came in contact 
had a.nthrax. No evidence was given as to 
the nature of anthrax, or as to the circum-
stances or conditions under which it attacks 
mankind. Because the deceased died of an-
thrax and because his employment was in 
connection with animals, the commission has 
concluded that a. casual relation between his 
employment and death existed. Such a con-
clusion is not justified in the absence of evi-
dence establishing a ca.us al relation.'' 

Where a person who had worked as a printer 
for fifteen years became ill from lead poisoning 
and there was no evidence that lead fumes or dust 
are given off by type, or that the handling of type 
is liable to cause lead poisoning, the Court held 
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that there was no evidence to show that the lead 
poisoning was contracted in the employment. 
Doherty's ca.se, 222 Mass. 98; 109 N. E. 887. 

In the case sub judice it does not appear that 
any of the felts with which Rosen came in contact 
had mercury. There is no evidence given as to 
the nature of mercury poison, or as to the circum-
stances or conditions under which it attacks man-
kind. Because Rosen had mercurial poison and 
because his employment was in a hat factory, the 
Compensation Bureau and the Common Pleas 
concluded that a causal relation between his em-
ployment and the disease existed. There was no 
causal relation established or shown. 

It is not true as stated by the Supreme Court 
in its opinion '' that there was proof that a large 
percentage of the stock from which it manufac-
hued hats required the use, of mercury or quick 
silver in their production and manufacture.'' The 
testimony was as follows ( p. 45) : 

'' Q. Now you say that there was no mer-
cury used in your solutions there in your 
plant 1 A. We use no mercury at all. 

Q. Did the stock contain any mercury1 A. 
To our knowledge it does. 

Q. The stock contains mercury 1 A. You 
mean the fur--

Q. The fur stock 1 A. Well, it is really all 
different kind of names. 

Q. Well I mean is there any parts that do 
or any parts that do not 1 A. Some parts 
have and some parts haven't. 

Q. Which parts haven't 1 A. Well, blown 
fur vwuldn 't have. 

Q. How much of that do you use 1 A. 
Twenty per cent. 

Q. And eighty ver cent? A. It is treated 
with mercury. 

Q. You don't treat fur with mercury1 A. 
No, we don't handle mercury at all.'' 

So that it is clearly evident that the proof was 
not "that a large percentage of the stock from 
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which it manufactured hats required the use of 
mercury or quick silver in their production and -
preparation". The witness whose testimony is 
quoted simply gave it as his opinion that some 
fur stock has mercury and some has not, and that 
twenty per cent of the fur stock has no mercury, 
while "eighty per cent is treated with mercury". 
That is not the same as saying that the stock from 
which the prosecutor manufactured hats required 
the use of mercury or quick silver in their pro-
duction and preparation. There is no evidence 
of the quantity of stock used by the prosecutor. 

But aside from this contention there was no 
proof whatever that the particular felts that Rosen 
worked on or came in contact with in the perform-
ance of his duties had any mercury or quick-
silver in or on them, or that they had been pre-
viously treated with mercury. To infer that he got 
mercury poisoning because some of the felts used 
by the prosecutor in the manufacture of hats had 
previously been treated with mercury is specula-
tion. It amounts to an inference on an inference. 
It would have to be assumed that the felts with 
which Rosen worked or came in contact contained 
mercury or quick-silver or had been treated with 
such, and there is no proof whatever which would 
or could afford the basis for such inference. 

The testi:qiony by Rosen was as follows (p. 25) : 

'' Q. And the man who forms the hats gets 
it before you do, doesn't he 1 A. Yes. 

Q. And do you know who receives it be-
fore the man who forms the hats gets it 1 A. 
Before the man gets them a mill fixes that 
stock-girls. 

Q. And then when you get it what do you 
do with it, or what did you do with it 1 A. 
I start it. I take them bodies in the cloths 
in the hot water in the kettle. 

Q. You dip them in a kettle of hot wated 
A. Yes. 
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Q. And that' s all you dipped them in was 
hot water, is that right 7 A. Yes." 

From hi s own testimony it appears that the 
felts upon which he worked would pass through 
two other persons before he would receive them-
the girls who fix the stock in the mill, and the man 
who forms the hat. 

There was no testimony that any of the felts 
when they reached Rosen contained mercury or 
had been treated with mercury or quick silver. If 
the testimony had been that the felts used by 
Rosen contained or had been treated with mercury 
when they left the mill and Rosen was the first 
man to receive them in that condition, then it 
might well be that the inference could be drawn 
that the mercury poisoning came from those felts 
and a case under the statute may have been made 
out provided there was testimony also that 
Rosen's particular calling carried with it the risk 
of an occupational disease-a disease which is 
peculiar to such calling. But where, as here, there 
is not the slightest evidence that the felts of the 
prosecutor and particularly those with which 
Rosen worked or came in contact contained mer-
cury or had been treated with mercury or quick 
silver, and that he was subjected in his calling 
to mercury poisoning as an occupational disease, 
the conclusion by the court that Rosen was dis-
abled by a compensable occupational disease, to 
wit, mercury poisoning, and that the exposure 
thereto occurred during his employment, is the 
result of conjecture and speculation, and there-
fore erroneous. 

In the White case, supra, the New York Court 
called attention to the failure to show that any of 
the animals with which the deceased came in con-
tact had anthrax and that therefore the conclu-



sion that he died from anthrax contracted in his 
employment, was not justified. 

So in the instant case there being no proof that 
the felts used by Rosen contained mercury and 
that his particular calling subjected him to the 
riBk of mercury poisoning as an !occupational 
disease, the court was not justified in reaching the 
conclusion which it did. 

The claim petition should have been dismissed. 

POINT VI. 

The judgment of the Common Pleas should be 
reversed because its finding is not specific. Section 
22(a) of the 1924 Act provides that "conpensa-
tion for personal injuries to or for death of such 
employee by any of the compensable occupational 
diseases hereinafter defined arising out of and in 
the course of his employment shall be made by 
the employer. '' The Court below was bound to 
specifically find and determine that Rosen sus-
tained a personal injury by a compensable occu-
pational disease arising out of and in the course 
of his employment before making any award in 
favor of Rosen. The Court failed to find and de-
termine those essential facts. There is no finding 
or determination that Rosen sustained a personal 
injury by an occupational disease and that it 
arose out of and in the course of the employment. 
The Court's finding and determination is to be 
found in the ''second'' part of the Judgment of 
Affirmance (p. 11) which recites: "That on the 
aforesaid date, the petitioner was disabled by a 
compensable occupational disease, to wit: mer-
cury poisoning, and that the exposure thereto oc-
curred during his employment, and that the disa-
bility commenced within five months after the 
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determination of such exposure.'' There is no 
finding that Rosen's occupation carried the risk 
of mercury poisoning as an occupational disease. 
The judgment should be reversed. "It is intend-
ed (by the statute) that the judgment in every 
phase shall be supported by a specific finding or 
fact which may be submitted to and considered 
by a court of review." N. Y. Shipping Co. vs. 
Buchanan, 84 N. J. L., at page 544; Long vs. Ber-
gen, 84 N. J. L. 117; Diskon vs. Bubb, 88 N. J. L. 
513. 

POINT VII. 

Compensation should be denied because the 
claimant has failed to comply with the require-
ments of Section 22 ( d) of the 1924 Act. This sec-
tion provides that "unless the employer during 
the continuance of the employment shall have ac-
tual knowledge that the employee has contracted 
a compensable occupational disease, or unless the 
employer or someone on his behalf * * * shall 
give the employer written notice or claim that the 
employee has contracted one of said compensable 
occitpa.tional diseases, which notice to be effective 
must be given within a period of five months after 
the date when said employee shall have ceased to 
be subject to the exposure to such occupational 
disease, no compensation shall be payable on ac-
count of the death or disability by occupational 
disease of such employee.'' 

There is no claim made that the employer "dur-
ing the continuance of the employment" had ac-
tual knowledge that Rosen had contracted a com-
pensable occupational disease. Rosen testified 
that he quit work because he could not work and 
he told the boss in the shop he was quitting (p. 
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18). He said: "I shake me-I cannot work" (p. 
19). Reliance is placed by Rosen on Exhibit P-1 
for a compliance of the statutory requirements ,, 
that written notice or claim to the employer that 
the employee had contracted one of the compen-
sable occupational diseases, must be given within 
a period of five months after the date when the 
employee shall have ceased to be subject to the 
exposure to such occupational disease. The prose-
cutor contends that Exhibit P-1 is not a compli-
· ance with the statutory requirement. That exhibit 
is merely a statement by a physician that Rosen 
was under his care and treatment suffering from 
mercurial poison and is unable to work. It is not 
addressed to the employer, Fishman Hat Co. It 
is not a written notice or claim to the employer 
that Rosen had contracted one of the compensable 
occupational diseases. It has no semblance of a 
notice or cla,im.. The most that can be said about 
it is that it certifies that Rosen was under the care 
and treatment of a physician. The particular sec-
tion of the Act must be read in connection with 
the other sections. The notice or claim must be 
given in writing to the employer that the em-
ployee has contracted a compensable occupational 
disease while in the employment, so as to place 
the matter unequivocally before the employer that 
a claim for compensation by reason thereof is or 
will be made. The ordinary employer would take 
Exhibit P-1 as a medical certificate that Rosen 
was ill and unable to work. It can hardly be said 
that it was a notice or claim that Rosen had con-
tracted an occupational disease in the employ-
ment and that compensation would be sought. The 
prosecutor contends that the statutory require-
ment commands strict compliance, and that Ex-
hibit P-1 falls short of such compliance. By the 
provisions of the Act no compensation shall be 
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payable unless the written notice or claim therein 
prescribed is given. Rosen having failed to prove 
compliance, compensation should be denied. 

POINT VIII. 

It is respectfully submitted that the determina-
tion and judgment of the Essex County Commoin 
Pleas should be reversed and for nothing holden. 

EMIL NEBLO, 

Attorney for and of Counsel with 
the ~rosecutor-Appellant. 
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The Act of 1924, as Amended by 1926. 

A .Supplement to an act entitled: "An act pre-
scribing the liability ·of an employer to make com-
pensation for injuries received by an employee in 
the course of employment, establishing an elective 
schedule of compensation, and regulating proce-
dure for the determination of liability and com-
pensation thereunder", approved April fourth, 
one thousand nine hundred and eleven, as amended 
by ,Cha;pter 31, P. L. 1926. 

BE IT EN ACTED by the Senate and General As-
sembly of the State of New Jersey: 

1. Chapter 95 of the Laws of 1911, entitled 
'' An act prescribing the liability of an employer 
to make compensation for injuries received by an 
employee in the course of employment, establish-
ing an elective schedule of compensation, and 
regulating procedure for the determination of lia-
bility and eompensation thereunder", approved 
April four ,th, one thousand nine hundred and 
eleven, is hereby supplemented by adding to sec-
tion II of said act the following paragraphs : 

22 (a) When employer and employee have ac-
cepted the ,provisions of section II as aforesaid, 
compensation for personal injuries to or for death 
of such employee by any of the com.pensable occu-
pational diseases hereinafter defined arising out 
of and in .the course of his employment •shall be 
made by the employer to the extent hereinafter 
set forth and without regard to the negligence of 
the employer. 

22 (b) Definitions. When applicable in this 
act to occupational diseases the following words 
and phrases shall be 0onstrued to have the fol-
lowing meanings: 
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_ A. Compensruble occupational diseases shall 
not include any other than those ,scheduled below 
and shall include those so scheduled only when 
the exposure stated in ,connection therewith has 
occurred during the employment, and the disabil-
ity has commenced within five months after the 
termination of such exposure. 

Occupational Diseases: 

* 

* 
Mercury poisoning 

* * * * 
* * * * * 
B. Willful self-exposure to occupational di ·s-

eases shall include ( 1) failure or omission to 
observe such rules and regulations as may he 
promulgated by said Depa.rtment of Labor and 
posted in the plant by the employer, tending to the 
prevention of occupational diseases, and (2) fail-
ure or omission to truthfully state to the best of 
the employee's knowledge, in answer to inquiry 
made by the employer, the location, duration and 
nature of previous employment .of the employee 
in which he was exposed :to any occupational dis-
eases as herein listed. 

22 ( d) Unless the employer during the con-
tinuance of the employment shall have actual 
knowledge that the employee has contracted a 
compensable occupational disease, or unless the 
employee or .some one on his behalf, or some of 
his dependents, or some one on their behalf, shall 
give the employer written notice or claim that the 
employee has contracted ·one of said compensable 
occupational diseases, which notice to be effective 
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must be given within a period of five months after 
the date when said employee shall have ceased to 
be subject to exposure to such occupational dis-
ease, no compensation shall be payable on a·c-
count of the death or disability by occupational 
disease of such employee. 

22 ( e) All claims for compensation for com-
pensable occupa •tional disease shall be forever 
barred unless a petition is filed in duplicate with 
the secretary of the Workmen's Compensation 
Bureau, at the State House in Trenton, within one 
year after date on which the employee ceased to 
be e},,_rposed in the course of employment with the 
employer to such occupational disease as herein-
above defined, or in case an agreement of com-
pensation for .compensable occupational disease 
has been made ,between such employer and such 
claimant, then within one year after the failure of 
the employer to make 1payment pursuant to the 
•terms of such agreement; or in case a part of the 
compensation has been paid by such employer, 
then within one year after the last payment of 
compensation. 

22 ( f) All provisions of section II and section 
III applicable to claims for injury or death hy 
accident shall apply to injury or death by com-
pensable occupational disease, e~cept to the ex-
tent •that they are ,inconsi,stent with the provi-
sions contained in paragraphs 22 (a) to 22 (f), 
1both inclusive. The .provisions ,in paragraphs 22 
(a) to 22 (f), both inclusive, shall not apply to 
any claim for compensation for injury re.sulting 
from accident. 



Pandick Press, Inc., 22 Thames St ., New York, U. S. A. 
(5919) 



Arthur W. Cross, Law Printer, 55- 57 Lafayette Street, Newark, N . J. 

New Jersey Court of Errors and Appeals 

A. F1sHMAN HAT Co., lNc., 
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JACOB RosEN, et al., 
Defendants. 

On 
Certiorari. 

ANSWERING BRIEF OF DEFENDANT. 

The facts are stated in the prosecutor's brief 
and therefore do not require any re-statement . 

POINT I. 
Prosecutor's first point deals with the consti-

tutionality of the Act of 1924 (P. L. 1924, Chap-
ter 124), passed as a supplement to the Work-
men's Compensation Act of 1911 (P. L. 1911, 
Chapter 95 ), and the point made is that the 
provision of the Supplement of 1924, for 
compensation for disability resulting from the oc-
cupational diseases therein enumerated, extends 
the scope of the Act of 1911 beyond the object 
of the title of that act, and therefore that the 
Supplement of 1924 violates the constitutional 
provision, article 4, section 7, paragraph 4, of 
the Constitution. 

An act and its supplement are considered as 
one law. Gas Light Company of New Brimswick 
v. Borough of South River, Court of Chancery, 
77 Eq. 487, 77 Atl. 473. Therefore, if provision 
for compensation for occupational . diseases should 
have been constitutionally incorporated in the 
Act of 1911, it is constitutional if adopted as a 
supplement to that act. 
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The title of the Act of 1911 is as follows: 
'' An act prescribing the liability of an 

employer to make compensation for injuries 
received by an employee in the course of em-
ployment; establishing an elective schedule 
of compensation, and . regulating procedure 
for the determination of liability and com-
pensation thereunder.'' 

This act was sustained as constitutional by the 
Supreme Court in Sexton v. Newark District 
Telegraph Company, 84 N. J. L. 85, 86 Atl. 451, 
and affirmed by our Court of Errors and Appeals. 

Prosecutor's contention specifically is that the 
title of the Act of 1911 necessarily restricts and 
limits its object to providing for compensation 
for injuries caused solely by accident, and his 
authority is the opinion of the Michigan Su- . 
preme Court in Adams v. Acme White Lead and 
Color W arks, 182 Mich. 157, 148 N. W. 485, L. 
R. A. 1916 A, page 283. In that case the em-
ployee's widow sought compensation for the 
death of her husband, due to lead poisoning, con-
tracted in the employ of the prosecutor. The 
Workmen's Compensation Act of Michigan, un-
like our own act, had no express provision for 
compensation for occupational diseases. The 
right to compensation was based · upon implica-
tion. The Supreme Court of Michigan rejected 
that claim on the ground that an analysis of 
the act demonstrated that the intention of the 
Legislature was to provide compensation for in-
juries arising from accident alone. And obiter 
dicta held that if it were concluded that the pro-
visions of the act did allow compensation for 
personal injury caused by occupational diseases, 
such a construction would to that extent render 
the act unconstitutional and in violation of the 
provisions of the Constitution of that State, 
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similar to article 4, section 7, ·paragraph 4 of our 
own Constitution. The title of the Michigan 
act is as follows : 

'' An Act to Promote the Welfare of the 
People of this State, Relating to the Lia-
bility of Employers for Injuries or Death 
Sustained by Their Employees, Providing 
Compensation for the Accidental Injury to, 
or Death of Employees, and Methods for 
the Payment of the Same, Establishing an 
Industrial Accident Board Defining Its Pow-
ers, Providing for a Review of Its Awards, 
Making an Appropriation to Carry Out the 
Provisions of This Act, and Restricting the 
Right to Compensation or Damages in Such 
Cases to Such as Are Provided by This Act.'' 

Attention is directed to the phrase of the act 
printed in italics, '' Providing Compensation for 
the Accidental Injury to, or Death of Em-
ployees,'' but the title of our own act does not 
contain any such restriction. And therefore, 
the obiter dicta of the Michigan Supreme Court 
is not an authority for the point made by the 
prosecutor. 

vVe are concerned with the question whether 
the pertinent phraseology of our own act '' for in-
j:uries received by an employee in the course of 
employment,'' may without violation of the Con-
stitution, article 4, section 7, paragraph 4, com-
prehend injuries by occupational diseases. That 
was the question presented to the Supreme Court 
of :Massachusetts in the case of in re H urle, 217 
Mass. 223, 104 N. E. 336, L. R. A. 1916 A, page 
279. In that case the claimant suffered personal 
injuries consisting of the total loss of vision in 
both eyes, re·sulting from acute optic neuritis, in-
duced by poisonous coal tar gases. An award 
was made by the Industrial Accident Board and 
sustained by the Superior Court on appeal. And 
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on appeal to the Massachusetts Supreme Judicial 
Court the award was sustained, that court hold-
ing that the words '' personal injury'' as used 
in the Compensation Act of that State, included 
personal injury resulting from an occupational 
disease, as well as from accident, and on that 
point the Court said: 

'' The learned counsel for the insurer in 
his brief has made an exhaustive and in-
genious analysis of the entire act touching 
the words 'injury' or 'injuries,' and has 
sought to demonstrate that it cannot apply 
to an injury such as that sustained in the 
case at bar. But the argument is not con-
vincing. It might be decisive if accident had 
been the statutory word. It is true that in 
interpreting a statute words should be con-
strued in their ordinary sense. Injury, how-
ever, is usually employed as an inclusive · 
word. The fact remains that the word 'in-
jury,' and not 'accident,' was employed by 
the Legislature through this act. It would 
not be accurate but lax to treat the act as if 
it ref erred merely to accidents.'' 

Nor is there any justification in principle for 
giving the title of our act the restricted and 
limited effect attributed to it by the prosecutor. 

There are two great divisions of industrial 
hazard, injuries through accident, and injuries 
through disease. It is true that the compensation 
principle was originally confined to injuries 
caused by accident. The cost of the injury to 
the employee through accident was placed upon 
the same basis as the injury to machinery and 
plant. Each was to be figured in as a part of the 
overhead charge. The compensation law made 
the cost in life and limb a charge upon the in-
dustry, rather than upon the sufferer or his 
family. No sound reason and no sound public 
policy has been or can be suggested which would 
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protect the victims of accident from modern in-
dustrialism and leave unprotected the victims 
of occupational disease. 

Limiting compensation to personal injury 
arising from accident practically adds to the 
term ''injuries'' as used in the title, the words 
'' by accident'' or '' resulting from accident.'' 
Doubtless the Legislature if it intended to do so, 
might have used these terms, but the Legislature 
saw fit not to incorporate in the title of the act 
any such limitation. The prosecutor now asks 
this court by judicial legislation, to adopt this 
limitation. 

The courts ·will take judicial notice of events 
leading to legislative enactment of a public policy 
in the course of development. It is true that in 
1911, when the Legislature adopted the first 
Workmen's Compensation Act, it provided only 
for compensation for injuries by accident. Is it 
not reasonable to assume that the members of 
the Legislature of 1911 foresaw that the logical 
development of the compensation principle would 
in time place compensation for injuries caused 
by occupational disease upon the same basis 
as compensation for injuries caused by accident f 
With an eye to article 4, section 7, paragraph 4, 
of the Constitution, they significantly omitted 
any such limitation in the title, leaving the act 
open for the supplements of 1924 and 1926, pro-
viding for compensation for personal injuries 
due to the occupational diseases therein enu-
merated. 

Only in a plain case will a statute be declared 
void because its title does not express the object 
of the law. State ex rel. Richards v. Hammer, 
42 Law 435, 44 L. 667. 
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We respectfully submit that on principle, as 
well as on authority, the supplement of 1924 is 
not beyond the scope of the object of the Act of 
1911, as expressed in its title, and that there-
fore the supplement is constitutional~ 

POINT II. 
Prosecutor contends that the Act of 1924 is in . 

fact an amendment to the Act of 1911, and was 
unconstitutionally enacted because the section or 
~ections of the Act of 1911 amended are not in-
serted at length. 

The complete answer to that proposition is 
that no section or sections of the Act of 1911 are 
amended; that the provisions of the Act of 1924 
are in addition to the Act of 1911, and that · 
therefore it is in fact, as well as in name a supple-
ment to the Act of 1911, and that the appropriate 
provision of article 4, section 7, paragraph 4, 
does not apply. 

POINT III. 
By Point III the prosecutor contends that if 

this court should construe the Act of 1924 as an 
independent act, then the award in this case is 
void because there is no provision in that act for 
a hearing and award before the Workmen's Com-
pensation Bureau. 

It is a sufficient answer to this point that we 
have shown that the Act of 1924 is a supplement 
to the Act of 1911, that it thereby became part of 
that act, and that the provisions of that act for 
a hearing and award before the Workmen's Com-
pensation Bureau are applicable to the compen-
sation allowed by the Act of 1924. 
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POINT IV. 

In Point IV the prosecutor conte11ds that the 
award should not be ~us~~inid b.yqause. the peti-
tioner did not pr9ve ;~m..i'n'.jury by. ac.ci<;lent arising 
out of a~q iri th~

1
.co~.rse, of.)1i~, empfloyment, and 

quotatio~s are .,mad .~)ro _~ the petitfoner's peti-
tion }n. ~~ich ter~'. '' acci?ent?? is used. 

An examination o,f .. the state of the case will 
show that an ·informal hearing was had before 
Commissioner Wegner and an award of one 
hundred twenty-five weeks at $17.00 per week, 
plus $140.00 for medical expenses was made. That 
thereafter a petition was filed for a formal hear-
ing, as permitted by the act and the petition was 
made out on the forms provided by the New 
Jersey Department of Labor. Apparently these 
forms were printed before the enactment of 1924 
providing for compensation for occupational 
disease, and the phraseology is limited to com-
pensation for accidents. In his petition ( State of 
the Case, p. 2), petitioner, in reply to the ques-
tion, "vVhat was the nature of the accident, and 
how did it happen 1 '' answers, '' Mercury poison-
ing contracted by reason of the occupation in 
which I was engaged.'' And to the question, 
"Where did the accident happen 1" he answers, 
"December 14th, 1926, I was taken ill at the fac-
tory," and in reply to the last question (p. 2), 
'' If any permanent injury has resulted, either 
amputation or loss of usefulness of any member, 
or impairment of any physical organ, explain 
fully,'' he answered, '' Will be disabled perma-
nently because of the poisoning above set forth.'' 

It is clear from a sensible reading of this peti-
tion that the claim for compensation was made on 
a form used for compensation for injuries caused 
by accident, but the answers of the petitioner 
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claimed . compensation for "mercury poisoning 
contracted by reason of the occupation in which I 
was engaged." And this is fortified by the 
answer filed by the respondent, the prosecutor 
here. On page 6, State of the Case, containing a 
copy of the employer's answer, appears the 
question, '' Where did you first have knowledge of 
this accident 1" And the answer is, "First 
knowledge of illness was received from doctor on 
February 14, 1927. "· And on page 7, in answer 
to the question, "What was the nature of the 
accident, and how did it happen 1" the respond-
ent says, ''We have no knowledge or informa-
tion sufficient to form a belief. We also deny 
that mercury or any chemical whatsoever is used 
anywhere in the plant of the respondent, and 
further deny that petitioner contracted mercury 
poisoning by reason of the occupation in which 
he was engaged with the respondent.'' To the 
question, page 7, second line from the bottom, 
'' Give your understanding of any permanent in-· 
jury which has resulted, either amputation or 
loss of usefulness of any member or impairment 
of any physical organ. Explain fully,'' em-
ployed answered, "we deny that he sustained any 
injury or disease in the course of or arising out 
of his employment, and deny that he will be dis-
abled permanently, and further deny that he con-
tracted mercury poisoning in the employ of the 
respondent.'' And to the last question, page 8, 
bottom of the page, '' What other facts are there 
which you believe important i '' the respondent 
answered, '' The respondent contends that as the 
respondent neither furnishes, uses or makes use 
of mercury or any chemical whatsoever in its 
plant in the manufacturing of hats or for any 
other purpose, the petitioner did not suffer an 
accident or contract an occupational disease 
while in its employ." 
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By section 5 of the chapter 149, Laws of 1918, 
creating a Workmen's Compensation Bureau in 
the Department of Labor to adjust claims under 
the Employers' Liability Act, it is provided that 
the Bureau shall prepare and print forms of 
petitions and shall furnish assistance to claim-
ants in the preparation of such petitions, when 
requested so to do. 

By section 9 of the same act it is provided that 
the official conducting hearings for compensation 
shall not be bound by the rules of evidence. 

We submit that the whole scheme of the act is 
to provide for a procedure simple, informal and 
not requiring the strictness of technical pleading 
required at common law, and that where, as here, 
the respondent was apprised of the fact that the 
petitioner claimed compensation for an occupa-
tional disease, the use of the word "accident" 
on a stereotyped form of petition prepared by 
the \Vorkmen 's Compensation Bureau should not 
affect the respondent after an informal hearing 
and appeal to the Common Pleas, to defeat his 
claim. 

POINT V. 

By the prosecutor's fifth point it is urged that 
the evidence did not justify the determination 
of the Workmen's Compensation Bureau or of 
the Court of Commol]- Pleas that the petitioner 
contracted an occupational disease during his 
employment. Petitioner testified (State of the 
Case, p. 22) that when he quit his work he had 
·been in the employ of the respondent for fifteen 
years, working as a hatter; and on page 18, that 
he quit working for the respondent on Decem-
ber 14, 1926, because he had "the shakes" ; that 
his particular branch of the work was that of 
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a starter, that he gets the hat from the . mill 
when it is only "a big body"; that he shrinks 
it in hot water by the machine and that two or 
three months before he quit his work he started 
to feel the "shakes" and continued until "I 
started to shake the whole body." From the 
testimony of two experts it appears that the 
material that goes into the making of the body 
is the hair from rabbits' skins and that the 
process of removing the hair from the rabbits' 
pelt consists of applying mercury and quick-
silver with a brush to the skin, that .the mercury 
is also used for the purpose of removing the 
animal grease out of the fur, so that it shrinks, 
and that the hair is dipped into a solution of 
mercury and quicksilver, that it is then packed 
in cases and sent to the hat factories where it 
is assorted, put on a blowing machine to draw 
up the form, dipped in hot water and from there 
it goes to the starter, the branch in which the 
petitioner was employed. That there is no other 
process for the removal of the hair from the 
rabbits' skin than that above described. See 
testimony of Adam German, commencing on 
page 33, State of the Case. Bernard Hollander, 
the second expert called in behalf of the peti-
tioner, testified that he was in the hatting trade 
all his lifetime, described the manufacture of 
hats, substantially the same as Mr. German. His 
testimony appears on page 37 of the State of the 
Case, and it shows that when the fur reaches the 
starter it contains the mercury (State of the 
Case, p. 39). Emanuel Fishman, the manager 
of the respondent's plant, testified in behalf of 
the respondent, and his testimony in connection 
with the presence of mercury in the hat stock 
used in their plant appears on page 45, State 
of the Case. 

'' Q Did the stock contain any mercury 1 
A To our knowledge, it does. 
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Q The stock contains niercuryt A 
You mean the fur-

Q The fur stock 1 A vV ell, it is really 
all different kind of names. 

Q Well, I mean is there any parts that 
do or any parts that do noU A Some parts 
have and some parts haven't. 

Q Which parts haven't 1 A Well, blown 
fur wouldn't have. 

Q How much of that do you use 1 A 
Twenty per cent. 

Q And eighty per cent.- A Is treated 
with mercury." 

Dr. H. Kessler, the medical director of the 
Rehabilitation Clinic, testified that he examined 
the petitioner on December 15, 1926; March 16th 
and April 18, 1927, described his condition and 
concluded (State of the Case, p. 47), '' These 
symptoms, taken in _consideration with the his-
tory he gave me, led me to diagnose his con-
di ti on as one of chronic mercurial poisoning.'' 

,-, Q What was the history he gave you 1 
A Gave me a history of being exposed to 
working as a hatter, as a sizer." 

In prosecutor's brief on page 13. Dr. Kessler 
is quoted as follows, '' he showed no lead or 
other o.ccupational disease." This quotation is 
somewhat garbled, as the record shows that what 
Dr. Kessler said is: 

'' He was anemic, showed puffiness around 
his eyelids ; showed no lead or other occupa-
tional disease, more than _ in his tremors. 
He did show a gingivitis, a rash of the 
lining of the mouth. The most characteristic 
symptom that he presented was that of 
tremors of the muscles of his eyes and over 
his upper extremities, his hands. These 
symptoms, taken in consideration with the 
history he gave me, led me to diagnose his 
condition as one of chronic mercurial poison-
ing." 
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Dr. Morris S. A vidan, connected with the 
Compensation Bureau, testified in behalf of the 
respondent, that he specializes in treatment and 
examination of patients injured as a result of 
industrial accidents, and that he first commenced 
to treat the petitioner on March 22nd or 23rd, 
1927. He gives the result of his examination 
(State of the Case, p. 50) and he says: 

'' Q Doctor, did you make any diagnosis 
as to the condition from which he was 
suffering 1 A Why, he had a tremor of 
hands, limbs, neck He was highly neurotic. 
Then he gave a history of having worked 
as a hatter, and the first thing that entered 
my mind was the possibility of chronic 
mercury poison.'' 

And on cross examination he testified : 
"Q You said that on your first examina-

tion you diagnosed his case as being mercury 
poison 1 A Well, I thought it was on ac-
count of being a hatter. 

Q You haven't changed your opinion 1 A 
I think from what I have read and learned, 
I think probably it is. 

Q And you would diagnose it as mercury 
poison 1 A When a man worked for fifteen -
years-

Q The symptoms are those of mercury 
poison 1 A Yes, they call it hatters' palsy'' 
(p. 51). 

By stipulation between the counsel for the 
respective parties, it was put on record that 
Dr. Ambrose F. Dowd would have testified that 
the petitioner was 33 1/3% disabled as the re-
sult of mercury poisoning, based on his examina-
tion of April 28, 1927. Thus we have the testi-
mony of three physicians that the condition 
from which the petitioner suffered was mercurial 
poisoning, and Drs. Kessler and A vidan testified 
that when they took the objective symptoms in 
connection with the fact of the petitioner's 
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history, that he was employed in the hatting 
industry, they concluded that he was suffering 
from mercury poisoning. There is no contradic-
tion of this testimony. 

We respectfully submit that a complete and 
conclusive case was established that the peti-
tioner was disabled as the result of mercury 
poisoning, a disease common to the hatters' 
trade, an occupational disease, made compensable 
by the supplement of 1924. 

POINT VI. 

By Point VI it is contended that the judg-
ment should be reversed because the Court did 
not make a finding that the petitioner sustained 
a personal injury by compensable occupational 
disease arising out of and in the course of his 
employment. The Court did find (State of the 
Case, p. 11) se-cond finding, that on the afore-
said date (December 17, 1926), the petitioner 
was disabled by a compensable occupational 
disease, to wit, mercury poisoning, and that the 
exposure thereby occurred during his employ -
ment and that the disability commenced within 
five months after the determination of said ex-
posure. 

The argument of the prosecutor is reduced to 
the proposition that the Court used the word 
''disability'' instead of ''injury.'' The second 
finding particularly sets out that on December 
17, 1926, the petitioner was disabled by a com-
pensable occupational disease, that the exposure 
occurred during his employment, and that the 
disability commenced within five months after 
the determination of such exposure. Although 
there is no express statement that the injury 
arose out of and in the course of his employ-
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ment, this is the logical and direct inference from 
the other findings, that the petitioner was dis-
abled by a compensable occupational disease, 
and that the exposure thereto occurred during 
his employment. 

If, however, the Court should find that be-
cause the determination of the learned Judge of 
the Court of Common Pleas on appeal, does not 
contain p.recisely the findings required by the 
act, then we respectfully submit that the proper 
course would be to refer the case back to the 
Court of Common Ple.as to make the proper 
determinations. 

POINT VII. 

The seventh point in the prosecutor's brief is 
that there is no evidence in the case that the 
employer, during the continuance of the employ-
ment, had actual knowledge that the employee 
had contracted a compensable occupational dis-
ease, or that the employee or someone in his 
behalf gave the employer written notice or claim 
that he had contracted one of said compensable 
occupational diseases, 

The prosecutor, by his answer to the em-
ployee's claim, filed in the proceedings before 
the Workmen's Compensation Bureau, and set 
out on page 6 of the State of the Case, admits, 
in response to the question, "When did you first 
have knowledge of this accident 1" answered, 
'' The first knowledge of illness was received 
from doctor on February 14, 1927." And the 
petitioner, in his testimony, page 18, shows that 
on December 14, 19'26, he quit working because 
he was ill and that he told the "boss," Mr. 
Morris Fishman, and he was asked, '' What did 
you tell him 1'' and his anwser was, '' I shake 
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me-' I cannot work.' '' He also testified that 
after he saw Dr. Hoeler, his physician, the doctor 
wrote a letter to the firm, which is in evidence as 
"Exhibit P. 1," and that appears on page 60, 
State of the Case, and by it it appears tlie state-
ment, "Mr. Jacob Rosen is under my care and 
treatment from December 14, 1926, to date, 
suffering from mercurial poisoning ( industrial 
disease), being unable to work with same.'' 

On page 20 appears the following admission 
by the attorney for the respondent, the prosecu-
tor here: 

'' Mr. Kraemer: We served you notice to 
produce that letter, Mr. Giddes, have you 
got itt 

Mr. Giddes: The only notice or letter I 
have from the doctor to the employer is, 
according to the information I have re-
ceived, one of February 14, 1927. 

Mr. Kraemer: I offer that note as notice 
and it is to the notice that the petitioner him-
self testified to. 

Mr. Giddes: I have no objection to that 
being made part of the record. 

(Paper marked Exhibit P. 1.)" 

It is to be borne in mind that the prosecutor, 
by his answer to the petitioner's petition, filed 
in the proceedings before the Workmen's Com-
pensation Bureau admits that the first knowl-
edge of the illness was received from doctor on 
February 14, 1927. 

Taking this admission in connection with this 
evidence it clearly appears that on February 14, 
1927, Dr. Hoeler sent the prosecutor a notice, 
apparently a copy of one sent to J. C. Wegner, 
referee in the Workmen's Compensation Bureau, 
to the effect that the petitioner was suffering 
from the disease mentioned in the testimony. 
This notice fairly appraised the prosecutor of the 
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fact of the injury. See Doyne v. Stollerman, 
13l Atl. 68. 

We respectfully submit this finding of fact by 
the Workmen's Compensation Bureau and by 
the Common Pleas Court, is based upon evidence 
in the case, and we submit that the Court should 
not reverse the same. 

For all of these reasons, we respectfully sub-
mit that the judgment should be sustained. 

Respectfully submitted, 
KRAEMER, SIEGLER & SIEGLER, 

Attorneys for Defendant. 

JOSEPH KRAEMER, 
Of Counsel. 








