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KATHRYN R. FOX, :

PETITIONER, :
v. 3 COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE : DECISION
WATCHUNG HILLS REGIONAL HIGH
SCHOOL DISTRICT, SOMERSET :
COUNTY,

RESPONDENT .

For the Petitioner, Rothbard, Harris & Oxfeld
(sanford R. Oxfeld, Esqg., of Counsel)

For the Respondent, Buttermore, Mullen & Jeremiah
(William S. Jeremiah, Esq., of Counsel)

Petitioner who was employed as a nontenured teacher of
biology from September 1974 through June 1976 by the Wwatchung
Hills Regional Board of Education, hereinafter "Board," alleges
that the Board wrongfully and illegally refused to tender her an
employment contract for the 1976-77 school year. The Board,
conversely, asserts that its nonreemployment of petitioner was a
legal exercise of its discretionary authority in conformance with
its employment policies.

After both parties had filed Motions for Summary Judgment,
the Commissioner of Education, relying on the pleadings, affi-
davits, exhibits and Briefs of counsel, issued an opinion on
October 11, 1977 granting summary judgment in favor of the Board.
Thereafter, the State Board of Education in its appellate review
capacity remanded the matter to the Commissioner directing that a
plenary hearing be held. A hearing was conducted on July 28 and
August 11, 1978 by a hearing examiner at the office of the
Somerset County Superintendent of Schools, Somerville. Post-
hearing briefing was completed March 15, 1979. The hearing
examiner report follows, setting forth first those relevant facts
which are not in dispute.

Petitioner was in her second year of service as a biology
teacher when she was notified by the Board in April 1976 that her
contract would not be renewed. When she requested reasons for
nonreemployment she was informed by letter from the then Superin-
tendent as follows:

"x*xYou were recommended to the Board of
Education by the administration, but, with
reservations. These reservations included
the following:
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1. A concern about large percentage of
low marks and failing grades to pupils
in K classes.

2. An abnormal pattern of pupil
requests to transfer from your classes.

"The Board of Education, in reviewing non-
tenure appointments for 1976~77 took the
position that no teacher should be
reappointed if the administration held reser-
vations about the performance of a teacher
and has adhered to that position. The Board
of Education stated that this is an important
part of the Beoard's aim to up-grade the staff
of the school.¥ (P-13)

The Board afforded petitioner an informal appearance on
June 21, 1976 but on July 7 confirmed its earlier determination
not to reemploy her for the ensuing year.

Petitioner's observation reports and evaluations by the head
of the science department and the vice-principal during 1974-76
contained numerous constructive criticisms but may be charac-
terized as complimentary. (P-=1-7, 9-11) Therein she was com=~
mended for subject matter competency, appropriate teaching tech~
niques, high standards, participation in the science department,
professionalism, attention to detail, dedication, and responsive-~
ness to constructive criticism. Both of these supervisors recom-
mended, without reservation, that she be reemployed for 1976-77.
(P-9~11)  Petitioner's principal evaluated the one lesson he
observed as satisfactory. (P-8)

A comparison of grades assigned by petitioner with those
assigned by the other three biology teachers in the science
department to college preparatory biology pupils, as evidenced by
tabulation of the vice-principal in R-4a, c, follows:

1974-75 Biology K (College Preparatory)

Grade Petitioner Others
A ) 4.3% 15 8.4%
B 16 13.8% 57 31.8%
C 42 36.2% 84 46,9
D 38 32.8% 20 11.2%
F 15 12.9% 3 1.7%
116 100% 179 100%
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1975-76 Biology J (College Preparatory, Honors)

Grade Petitioner Others
A 10 25.0% 19 33.9%
B 14 35.0% 26 46.4Y%
C 10 25.0% 11 19.6%
D 5 12.5% -
F Y 2.5% -
40 100% 56 1009

1975-76 Biology K (College Preparatory)

Grade Petitioner Others
A 5 7.5% 17 7.6%
B 12 17.9% 51 22.9%
C 23 34.3% 74 33.2%
D 23 34.3% 56  25.1Y%
F 4 6.0% 25 11.2%
6 100% 223 100%

That same compilation of statistics also revealed the
following comparisons of percentages of pupil grades:

Grades Petitioner Other Biology Teachers

1974-75 1975-76 1974-75 1975-76
A &B (K) 18.1% (K) 25.4% (K) 50.2% (K) 30.5%
D&F (K) 45.7% (K) 40.3% (K) 12.9% (K) 36.3%
A&B (J) 85 % (J) 80.3%
D &F (J) 15 % (J) 0. %

The additional category designated as Biology L, which is
not a course designed for college-bound pupils and which was not
taught at any time by petitioner, is not relevant to the issues
in dispute.

Petitioner testified at the hearing that prior to her
summary evaluation in February 1976 she had never been advised by
her supervisors of any concern over her grading system or over
pupils requesting transfers from her classes. (Tr. 1I-26, 31,
38~40, 55) She testified that the principal during the fall of
1974 had conducted an orientation session for new teachers and
had explained certain aspects of the grading system. Petitioner
testified that she had few parent and pupil complaints and that
she had never been advised by her superiors of any such com-~
plaints against her in compliance with the negotiated agreement
which specified that one was to be notified of any complaints to
be considered in a teacher's evaluation. (P-14; Tr. I-48, 68-70)
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Petitioner testified further that her department chairman had
advised his teachers that he wanted "***gstrict discipline and
tough grading." (Tr. I-64) This testimony is unrefuted.

The then principal testified that in September 1974 new
teachers, including petitioner, had been provided at an orienta-
tion session with a "Guide to Course Grouping at Watchung Hills"
(R-1) which delineates information on the grouping procedures at
the school. (Tr. 1-82-83) He testified that after he, his
vice-principal and the Superintendent discussed petitioner's
grades on a number of occasions he had concluded that they were
too severe. (Tr. I-104-105) In this regard he testified as
follows:

wekx] expressed my reservation about whether
or not if our assignments were continued and
involve K groups whether the problem could
continue. I could not be sure in my own mind
if it would go away if she had K classes
assigned in the future, and I could not be
assured that she would not have K classes
assigned in the future, so I had reserva-
tions." (Tx. 1-98)

"xxiwell, the business of education is kids
and we're supposed to be in the business to
*** help kids, and when you have situations
where kids are having difficulty, one tries

to *%* alleviate the situationg*xx, 45
percent poor grades could be such a problem
so we would be concerned." (Tr. I1I-146)

The then Superintendent testified that when Board members
raised questions of concern over the severity of petitioner's
grading, he had requested that her grades and those of other
biology teachers be charted by the vice-principal who supervised
the science teachers. He testified that after he had reviewed
those charted grades and the evaluations of petitioner he con-
cluded that she had given an unreasonable number of D and F
grades. He testified that he, nevertheless, recommended to the
Board, with reservations, that she be reemployed. (Tr. I~-148-
155) He testified that the Board then agreed that they "***would
not re-appoint non-tenure teachers where there were expressed
reservations by the Administration,**x" (Tr. 1I-156) The
Superintendent also testified that he had at no time brought to
petitioner's attention the concerns which were later stated as
the reasons for her nonreemployment but delegated that responsi-
bility to the vice-principal. (Tr. I-157-160)
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The vice-principal testified that he had charted peti-
tioner's grades at the request of the Superintendent. He testi-
fied further that when he perceived in 1974-75 the level of
subject matter difficulty of material presented by petitioner to
her K classes, he determined to assign her two J classes for
1975~76 on the assumption that those honors classes would be
better able to cope with and profit from her subject matter
presentations. (Tr. II-6-11) He testified also that in the fall
of 1975 in a conference he had advised petitioner of the concern
of the Board and administrators over the number of low grades in
her classes. It is evident that he again brought this to her
attention in her evaluation of February 26, 1976. (P-10) He
testified, however, that he had advised her that he "***[didn't]
see [her] grading pattern as a particular problem." (Tr. II-15)
In this regard should be noticed the vice-principal's
February 27, 1976 letter to the Superintendent wherein he charac-
terized petitioner's grading system as "“*** rigorous, {but] they
are consistent and fair***." Therein he again recommended her
reemployment "*** without reservation*** " [P-11)

The testimony of a Board member corroborated that concerns
had been raised by the Board over petitioner's grading pattern.
He testified that an extended discussion over the question of her
reemployment ensued in April 1976 which resulted in a vote of 5-4
against her reemployment. In this regard he testified that:

"x%% [Tlhere were those who felt that this
indicated the excellence that we were looking
for, and others felt that we weren't reaching
the students that we wanted to reach."

(Tr. 1I-41)

The hearing examiner, having carefully reviewed the docu-
mentary evidence and the testimony of witnesses at the hearing,
makes the following additional findings of fact which should be
considered in pari materia with those uncontroverted facts here-
inbefore set forth:

1. Petitioner's D and F grades for K biology pupils ranged
between 45.7% in 1974-75 to 40.3% in 1975-76. The D and F grades
assigned by all other K biology classes ranged in the same period
from 12.9% to 36.3% of all pupils in those classes. Petitioner's
percentage of D and F grades to honors pupils in 1375-76 was 15%
compared to other teachers of J biology classes who assigned no D
or F grades during that year.

2. Petitioner was advised as early as the fall of 1975 by
her vice~principal of the concerns of the Board over the number
of low grades she assigned. She was never notified prior to
receipt of the Board's reasons that requests for withdrawal from
her classes caused similar concern.
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3. Petitioner was aware of the grouping patterns in her
classes which would make inappropriate the imposition of a bell
shaped curve on grades assigned to classes composed primarily of
college-bound pupils. A further finding that petitioner was
aware or should have been aware of this is grounded on peti-~
tioner's own testimony that she received a brochure on grading
early in the 1974-75 school year which stated, inter alia, that:

"kx*In many course sections, a normal distri-
bution of student abilities does not exist,
owing to 'homogeneous grouping'***., In these
sections, teachers will best convey ***their
judgments***by distributing the letter grades
in consideration of the ability distribu-
tion, ***x" (Emphasis in text.) (R~2)

4. There was a sharp cleavage between the department
chairman and the vice-principal on the one hand and the principal
and the Superintendent on the other over whether petitioner's
grading was too severe.

5. No supervisor or administrator at any time recommended
to the Board that petitioner not be reemployed. The principal
and the Superintendent, however, recommended her with reserva-
tions based on her assignment of pupil grades.

6. It was petitioner's distribution of grades as requested
and duly reported to the Board, together with the principal's and
Superintendent's reservations based on her grading pattern, which
caused the Board by a vote of 5-4 to withhold a successor con-
tract of employment. The second stated reason given, that of
requests for withdrawal from her classes by pupils, was
peripheral.

7. The Board entered into serious and prolonged discussion
over petitioner's performance before making its determination.

It is noted that petitioner has abandoned her original
argument that her constitutional rights were violated. Thus,
petitioner's sole argument in support of the relief which she
seeks in the form of reinstatement with lost salary is that the
Board's action was arbitrary and capricious. (Tr. I-3)

While it is evident that there was a divergent view among
her supervisors and members of the Board over the appropriateness
of petitioner's grades, it is clear that she was advised in
timely fashion of those concerns as early as the fall of 1975.
There is in the record no credible evidence that the Board or any
of its administrators were unduly influenced by complaints by
parents or pupils against petitioner's grading system. Con-
versely, it must be concluded that their evaluations were moti-
vated by genuine concern for the educational welfare of over 40
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percent of petitioner's college preparatory pupils who received
poor or failing grades in the two years she taught for the Board.
Petitioner protests that the Board had established no fixed
standards of grade distribution for its college preparatory
classes. The hearing examiner, however, believes that the
imposition of such fixed standards would be educationally
indefensible since there are wide variables between classes in
such areas as motivation, prior training and innate ability.

The hearing examiner recommends that the Commissioner deter-
mine that the Board did not abuse its discretionary authority nor
act arbitrarily or capriciously when it voted not to reemploy
petitioner but that its action was in full conformance with its
statutory discretionary authority under N.J.§.A. 18A:11-1 et seq.
and the interpretation of the Court in Porcelli et al. v. Titus
et al., 108 N.J. Super. 301 (App. Div. 1969), cert. den. 55 N.J.
310 (1970) wherein it was stated that:

"xkkxWe endorse the principle, as did the
court in Kemp v. Beasley, 389 F. 24 178, 189
(8 cir. 1968), that 'faculty selection must
remain for the broad sensitive expertise of
the School Board and its officials, '**x "

(at 312)

while it 1is true that the Board's administrative officers
recommended petitioner's reemployment, it is clear that the
ultimate authority in such matters must rest with the Board.
Mary C. Mihatov v. Board of Education of the Borough of Woodcliff
Lake, 1977 S.L.D. 1

In conclusion it is recommended that the Commissioner grant
the Board's Motion to Dismiss entered at the conclusion of peti=-
tioner's case at the hearing and held in abeyance by the hearing
examiner for action by the Commissioner.

This concludes the report of the hearing examiner.
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* * * *

The Commissioner has reviewed the entire record of the
matter controverted herein including the report of the hearing
examiner.

The Commissioner observes that exceptions were filed by
petitioner pursuant to the provisions of N.J.A.C. 6:24-1.17(b).

Petitioner argues that the hearing examiner erred in
not undertaking a more thorough analysis of the individual grade
distributions of other biology teachers. Said distributions, it
is argued, reveal that at least two other teachers assigned a
greater percentage of F's and a smaller percentage of A's than
did petitioner in comparable classes. The Commissioner
disagrees.

Petitioner's reliance upon the <citation of those
statistics most favorable to her contention, while excluding
others less favorable, are without merit in the instant matter.
As the Commissioner has stated in Long Branch Education

Long Branch, 1975 S.L.D. 1029.

"kk¥%[I]ln the matter of reemployment of a
nontenure teacher, it is not incumbent upon
the Board to prove 1its reasons as in a
hearing of charges against a tenured
employee. Absent a showing of bad faith,
arbitrariness, capriciousness,
unreasonableness, statutory or constitutional
violation, sham, or frivolity on the part of
the Board, its discretionary determination
must prevail. The Commissioner s0
holds. %" (at 1037-38)

Respondent Board, having reached a determination not to
renew the employment of petitioner due to "#%*concern about large
percentage of low marks and failing grades to pupils in {Biology)
K classes", was only constrained to demonstrate that such action
represented a reasonable exercise of its discretionary authority
to reemploy or not to reemploy a probationary teacher.

The Commissioner further observes that a rate of over
40% D's and F's among college preparatory biology students over
each of two academic years represents sufficient basis for the
determination reached by the Board, without regard to the grades
assigned by other teachers. Appropriate to the dispute herein in
the Commissioner's statement in Leroy Lynch et al. v. Board of
Education of the Essex County Vocational District, 1974 S.L.D.
1308, aff'd State Board of Education 1975 S.L.D. 1098:
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"k« The appointment of teaching staff
members, and the pattern of staff utilization
are two of the vital factors which influence
and determine the quality of the educational
program within a given school district. This
is so because the ability and competence of
the teaching staff members have a higher
coefficient of correlation to the instruc-
tional process and the achievement of pupils
than any other factor such as the school-
house, or the materials for instruction. It
was an understanding of these principles that
caused the court in the case of Victor
Porcelli et  al. v. Franklyn Titus,
Superintendent, and the Newark Board of
Education, 108 N.J. Super. 301 (App. Div.
1969), cert. den. 55 N.J. 310 (1970), to
state that:

'***We endorse the principle, as did the
court in Kemp v. Beasley, 389 F.2d4 178,
189 (8 Cir. 1968), that 'faculty
selection must remain for the broad
sensitive expertjise of the School Board
and its officials.'##*" (at p. 312)

"k¥x*[The] Board and all other local boards of
education have the responsibility to appoint
the most able and competent person to fill
any teaching staff position, including all
administrative and supervisory positions.
This is a basic responsibility which
underlies the comprehensive requirement of
all 1local education boards to provide the
most thorough and efficient program of educa=-
tion possible, given all the circumstances
unique to each school district.***" (at 1315)

Petitioner also takes exception to the hearing
examiner's purported failure to ***set out a standard of review
applied in his review of the action of the board" as required by
the remand from the State Board of Education. Petitioner further
alleges that said purported failure has resulted in the
acceptance of an arbitrary and capricious action by the Board
which violated her constitutional rights to due process.

Petitioner avers that since she was encouraged by her
immediate supervisor in both her teaching methods and dgrading
system, the Board's action in criticizing her for these same
factors represents evidence that its determination was arbitrary
and capricious.
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The Commissioner will not comment on petitioner's
allegation relative to the hearing examiner's report but will, in
the alternative, set out the standard of review applied by him in
the instant matter.

The Commissioner has long held

"x*kthat a board, absent bias or violation of
protected rights, may chose to rely, or not
to rely, in whole or in part, upon the
subjective evaluations and recommendations of
its supervisors and administrators. ***"

Deborah Strauss wv. Board of Education of the

Borough of Glen Gardner, 1977 S.L.D. 841, 850

***While the Commissioner would expect
that all boards of education look to
their professional employees for recom-
mendations and guidance in matters in
which educational judgments are to be
made, the board is not compelled to
accept the suggestions or advice it
receives, for it has the authority to
make the ultimate determination.*¥*"
William A. Wassmer et al. v. Board of
Education of the Borough of Wharton,

1967 S.L.D. 125, 127

The Board, in the instant matter for reasons that were
neither frivolous nor without rational basis reached a decision
not to reemploy petitioner. This action is entitled to a
presumption of correctness. As was emphasized in Michael Fiore
v. Board of Education of the City of Jersey City, 1965 S.L.D.

"***The Legislature has committed the opera-
tion of local schools to district boards of
education. It has provided a system of
administrative appeals from such boards to
the Commissioner, R.S. 18:3-14, and there-
after to the State Board, R.S. 18:3-15. The
powers of boards of education in the manage-
ment and control of school districts are
broad. Downs v. Board of Education, Hoboken,
12 N.J. Misc. 345, 171 A. 528 (Sup. Ct.
1934), affirmed sub nominee Flechtner v.
Board of Education of Hoboken, 113 N.J.L. 401
{E. & A. 1934) 5Subject to statutes relating
to tenure, they are vested with wide
discretion in determining the number of
empleoyees necessary to carry out the program,
the services to be rendered by each and the

compensation to be paid for such services.
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Where a Dboard, in the exercise of its
discretion, acts within the authority
conferred upon it by law, the courts will not
interfere absent a showing of clear abuse.
78 C.J.S., Schools and School Districts,
§128, p. 920; Boult v. Board of Education of

Passaic, 135 N.J.L. 331 (Sup. Ct. 1947),
affirmed 136 N.J.L. 521 (E. & A. 1948).
***In short, we may not substitute our
discretion for that of the local board, nor
may we condemn the exercise of the board's
discretion on the ground that some other
course would have been wiser or c¢f more
benefit to the parties or community involved.
Boult, supra***" (at 178)

Boards of education must of necessity concern them-
selves with the grades assigned by teachers. They must similarly
be concerned with faculty selection and the establishment of
appropriate academic standards and reasonable pupil performance
expectations.

Based upon the foregoing, the Commissioner is
constrained to reject petitioner's contention that the Board
acted in an arbitrary, capricious and unreasonable manner.
Petitioner has failed to demonstrate that the Board's actions
were frivolous or without rational basis. Petitioner's assign-
ment of D's and F's to 45.7% and 40.3% of her college preparatory
Biology K pupils in 1974-~75 and 1975-76 respectively was, in the
Commissioner's view, sufficient to arouse concern on the Board's
part without regard to her specific evaluations or the recom-
mendations of her immediate superiors.

In rendering decisions of this kind, the Commissioner
has consistently upheld the following standard of review:

"#%*%[T]lhe Commissioner will not substitute
his judgment for that of a local board when
it acts within  the parameters of its
authority. The Commissioner will, however,
set aside an action taken by a board of
the action was arbitrary, capricious and
unreasonable.***" (Fmphasis added.) John J.
Kane v. Board c¢f Education of the City of
Hoboken, Hudson County, 1975 S.L.D. 12.

Petitioner additionally excepts to the hearing
examiner's ignoring of her laudatory evaluation reports as
entered into evidence in these proceedings. The Commissioner
finds this argument to be repetitive and without merit. Having
dealt with the right of a board of education to reach a deter=~
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mination contrary to that recommended by its supervisory and
administrative staff, ante, the Commissioner will not address
this matter further.

Finally, petitioner takes exception to the finding of
the hearing examiner that petitioner had been provided with an
orientation session based upon a "Guide to Course Grouping at
Watchung Hills." The Commissioner observes that no such finding
was reached by the hearing examiner nor does the guestion have
any particular bearing on the matters being herein decided.

Having addressed petitioner's exceptions and having
found the Board's action to be proper in all respects including
the full rendering of all procedural rights guaranteed to peti-
tioner by statute and regulation, the Commissioner affirms the
finding and determinations of the hearing examiner's report and
adopts them as his own.

Accordingly, the Petition of Appeal is hereby
dismissed.

COMMISSIONER OF EDUCATION

July 11, 1980

Pending State Board of Education
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State of New Jersey
OFFICE OF ADMINISTRATIVE LAW

BARBARA KUBOSKI, : INITIAL DECISION

PETITIONER :
TIONER, AGENCY DKT. NO. 331-75
V.

BOARD OF EDUCATION OF THE

BOROUGH OF SOUTH PLAINFIELD,

MIDDLESEX COUNTY, :

RESPONDENT.

APPEARANCES:

For the Petitioner, Mandel, Wysoker, Sherman, Glassner,
& Weingartner (Jack Wysoker, Esg., of Counsel)

For the Respondent, Robert J. Cirafesi, Esq.,
BEFORE THE HONORABLE LILLARD E. LAW, ALJ

DOCUMENTS IN EVIDENCE:

PR-12 Evaluation of Barbara Kuboski dated March 1,
1975

PR~-13 Evaluation of Barbara Kuboski dated December 1,
1974

PR-14-2 Letter dated August 19, 1974 to Barbara
Kuboksi from Dr. Stanley Godleski, Assistant
Superintendent

B Employment Contract issued to Barbara Kuboski
dated September 1, 1974

C Miss Barbara Kuboski resume

PR-15 Letter dated August 13, 1974 to Dr. Stanley
Godleski from William P. Slawoski, principal

PR~19 Letter dated March 20, 1974 to Barbara Kuboski
from Dr. Stanley Godleski
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AGENCY DKT. NO. 331-75

PR-21 Evaluation of Barbara Xuboski dated March 21,
1974

PR-20-A Employment Contract issued to Barbara Kuboski
dated March 18, 1974

B Miss Barbara Kubosgki, resgume

PR~-25 Letter of Appointment dated October 17, 1973
issued to Barbara Kuboski

PR~26~2 Letter dated October 1, 1973 to Barbara Kuboski
from Leonard A. Tobias, Superintendent of
Schools

B Letter dated Qctober 5, 1973 to Dr. Godleski
from Mr. Slavoski

C Letter dated September 13, 1973 to Mr. Tobias
from Mr. Slavoski

The matter having been opened before the Commissioner
of Education on a Notice of Motion by petitioner Kuboski
requesting an Order to reopen for further hearingon Count
Three of petitioner's Amended Petition of Appeal in the
matter of Barbara Kuboski and Florence Sgromolo v. Board
of Education of the Borough of South Plainfield, Middlesex
County, 1978 S.L.D. (decided March 28, 1978). The
Commissioner, on September 20, 1978, granted petitioner's
Motion and Ordered further hearing pursuant to petitionex's
request. A nhearing was held on January 8, 1979 at Rutgers
University Labor Education Center, New Brunswick.

On July 2, 1979 the matter was transferred to the
Office of Administrative Law for determination as a contested
case pursuant to N.J.S.A. 52:14F-1 et segq.

Petitioner Kuboski's Third Count of her Amended Verified
Petition filed before the Commissioner on June 3, 1976
reads, in pertinent part, inter alia, as follows:

"*** The non~renewal of Barbara Kuboski

for the 1975-76 school vear, and termin-
ation of her employment in said school
district resulting therefore, was illegal
since Petitioner Barbara Kuboski was under
tenure at the time of gsaid terxmination. #**x v
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AGENCY DKT. NO. 331l-75

Petitioner seeks, inter alia, reinstatement to an
appropriate teaching position with full back pay, a deter-
mination of seniority as an elementary teacher with tenure,
and all benefits and emoluments denied her while she was
employed by the Board as a Title I and supplemental teacher.
The Board opposes the Motion to reopen the hearings and
asserts that the Commissioner's determination in Kuboski,
supra was correct and should stand.

With regard to petitioner's employment history with the
Board, the uncontroverted facts as set forth in Kuboski,
supra are these:

Petitioner Kuboski commenced her employment with the
Board on December 3, 1971 and continued until June 30, 1972
as a per diem Title I teacher at the rate of $5.00 per hour,
four hours per day, five days per week. (PR-53) Subse-
quently, on December 19, 1972 the Board appointed her as a
first grade teacher effective January 1, 1973 until June 30,
1973. (PrR-27A, B) On October 16, 1973 the Board appointed
her to the position of supplemental instructor commencing
Qctober 15, 1973 at the rate of $6.00 per hour, four hours
per day, five days per week, assigned to teach reading and
mathematics and to terminate on June 30, 1974. (PR=-25,
26A,B,C) During the course of the 1973-74 school year,
specifically, on March 18, 1974, petitiocner was removed from
the Board's per diem rolls and assigned a full-time classroom
position until the end of the school year June 30, 1974.
(PR-19, 20A) ©On April 16, 1974, the Board voted not to
renew her teaching contract for the 1974-75 (PR-18) Subse-
guently, on August 20, 1974, the Board awarded petitioner a
teaching contract for the 1974-75 school year replacing a
tenured teacher on maternity leave of absence., (PR-14A,B)

Petitioner's testimony with respect to the period of
employment with the Board from October 15, 1973 until March 17,
1974 revealed that she was compensated at the rate of $6.00
per hour assigned to regular teaching staff members to teach
reading and mathematics to approximately seven or eight
fourth grade pupils,and reading to five or six sixth grade
pupils. She testified that she instructed the fourth grade
pupils in "one corner of the room" while the regular teacher
worked with the remainder of the class. For the sixth grade
supplemental instruction, petitioner removed the pupils from
the classroom and instructed them in the school's cafeateria.
(TR, 16-~17) She testified that she made lesson plans for
the work to be covered by the pupils in consultation with
the regular classroom teachers. In addition, she administered
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AGENCY DKT. NO. 331-75

tests to the pupils and marked their papers. The ultimate
pupil evaluation, however, was the responsibility of the
regular teacher. (TR. 18-21, 41-42

Petitioner testified that her school day was less than
that of a regular teacher. She stated that regular teachers
arrived at school at 8:;15 a.m. while her day began at 8:30
a.m. and that her school day was officially completed at
1:15 p.m. and the reqgular teachers remained in their
classrooms until 2:45 p.m. (TR. 38=39) Petitioner testified
that during the period of time she served as a supplemental
teacher she did not participate in the schools curriculum
planning, in-~service workshops, faculty meetings, budget
preparation, textbook selections or pupil progress reports
to parents. (TR. 41-47)

Petitioner testified that on March 18, 1974 she ceased
her supplemental teaching activities and commenced as a
full-time first grade substitute teacher replacing the
regularly assigned teacher who was granted a maternity leave
of absence by the Board. She stated that she completed the
1973-74 school year and was compensated in accordance with
the Board's salary policy and received all of the benefits
and emoluments enjoyed by the Board's regular teaching staff
members. She stated that she had full control and responsi-
bility for the pupils under her direction and charge. (TR.
23-27) Petitioner testified that the contract she signed
with the Board for the period of March 18, 1974 to June 30,
1974, contained a clause which read, "Replacing teacher on
Maternity Leave of Absence." (TR. 28-29) (PR-20A) Petitioner
asserted that she was employed from September 1, 1974 to
June 1975 replacing the first grade teacher on maternity and
Child Care Leave of Absence. The contract for the 1974-75
school year contained the same clause that she was "Replac-
ing teacher on Maternity Leave of Absence." (TR. 29, 32-
33).

Petitioner contends that the Commissioner erred in his
decision in Kuboski, supra, wherein he held that her employment
between October 15, 1973 to March 17, 1974 as a supplemental
teacher was not cognizable toward tenure accrual. She cites
the Commissioner's language in XKuboski, supra, wherein he
denied accrual of tenure rights to supplemental teachers
"*** unless they perform all of the principal duties and
assume all of the principal responsibilities of regular
teachers ***"_  Barbara Kaplan v. Board of Education of the
East Windsor Regional School District, et al, Decision
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on Motion, April 21, 1978. Petitioner cites the matter in
Point Pleasant Beach Teachers Association, et al v. Board of
Bducation of the Borough of Point Pleasant Beach, Ocean
County, decision of January 10, 1979, reversing Commissioner
of Education decision of December 9, 1977, wherein the State
Board of Education stated, at page 2, that the determinative
factor with regard to whether the petitioner's therein accrued
tenure within the definition of "teaching staff member" was
whether the nature of their employment was "temporary" or
“"regular." Petitioner states that the State Board therein
proceeded to hold that since the source of funding of

the Title I program was uncertain, the Board was within

its rights to establish a "temporary" employment relation-
ship, and thereby precluding the status of “"teaching staff
member” with accrual of tenure. Petitioner asserts that
"teaching staff member" as defined in N.J.S.A. 18A:1-1

and N.J.A.C, 6:8-1.1, includes all teachers in a position

of employment in a school district who hold appropriate
certificates. Those teaching staff members entitled to
accrue tenure under N.J.S.A. 18A:28-5 are defined in similar
fashion therxein.

Petitioner avers that New Jersey's Public School
Education Act of 1975, at N.J.S.A. 18A:7A-5 provides as
follows:

"4, The goal of a thorough and efficient

system of free public schocls shall be provided

to all children in N.J., regarding {(sic) of
socio-economic status or geographical loca-

tion, the educational opportunity which will
prepare them to function politically, economically,
and socially in a democratic society,

"S. A thorough and efficient system of free public
schools shall include: *** ¢, instruction intended

to produce the attainment of reasonable levels of
proficiency in the basic communications and computa-
tional school skills; 4. a breadth of program

offerings designed to develop the individual

talents and abilities of pupils; e. programs and
supportive services for all pupils, especially those
who are educationally disadvantaged or who have gpecial
educational needs. g. qualified instructional and other
personnel."

Petitioner asserts that her work and duties as a supplemental

teacher under the Beadleston Act. N.J.S.A. 18A:46-1 et seq,
particularly with regard to the primary nature of her work:
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and as corroborated by the testimony of the full-time teaching
staff member, make c¢lear the importance of the supplemental
teacher program in achieving the goal of New Jersey Public
School Education Act. Petitioner asserts that this was
further confirmed by the testimony of the Superintendent
regarding the importance of the supplemental teaching program,
and its continunity in the school district since it began in
1970. (T"R. 16-17, 65-70, 94-11l1)

Petitioner asserts that our Courts have held that the
tenure status is to be applied uniformly to all categories
of teachers within its ambit, Rall v. Board of Education of
the City of Bayonne, 104, N.J. Super 236, (1969), reversed
on other grounds, 54 N.J. 372 (1969). Petitioner avers that
supplemental teachers have been provided throughout the
State of New Jersey under the Beadleston Act (N.J.S.A.
18A:46) because of the Legislature's recognition that handi-
capped, classified children require specialized, individualized
attention in order to be able to survive academically. She
states that, although she worked with both classified and
non-classified pupils, she worked as a primarxy teacher in
mathematics and reading, thereby relieving the regular
classroom teachers in order that they were able to provide
more individualized attention to their remaining pupils of
both a primary and remedial nature. (TR. 96~97) Petitioner
contends that it cannot be disputed that such supplemental
teaching is essential to carry out the Legislative mandate
of providing the children with a thorough and efficient
education. N.J.S.A. 18A:7A-1 et seq.

Petitioner admits that while she was paid an hourly rate,
and her position was part-~time without benefit of any other
fringe benefits or emoluments, she asserts that the record
is absent of any uncertainty with regard to the state funding
as found by the State Board of Education in Point Pleasant
Beach, supra. She asserts that the record makes clear that
the manner in which she was hired, worked, and was compensated,
was not understood to be temporary because of any concern
regarding the elimination of the sources of funding. She
asserts further that her duties included many, if not all,
of the principal duties and responsibilities of the regular
teaching staff member. She asserts that her teaching respon-
sibilities were primary, rather than remedial, being responsible
for the pupils mathematics and/or reading, without the class-
room teacher covering the subjects; she prepared regular
lesson plans, administerxed tests and marked papers; was avail-
able to meet with parents when necessary, was evaluated; re-
ported the progress of the pupils to the regular classroom teacher;
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played a role with regard to the promotion of the pupils;
and also maintained progress folders regarding each child.
(TR. 18, 18, 19, 20, 45=-47, 57)

Petitioner asserts that she cannot be denied tenure
on the grounds that her employment was part-time, since
it had been established beyond dispute that part-time teachers
acquire tenure rights if employed steadly and regularly
during the school year, See Fox v. New Providence Board
of Education, 1939-49 S.L.D. 134; Josephine DeSimone v.
Board of Education of the Borough of Fairview, Bergen County,
1966 S.L.D. 43; Woodbridge Township Federation of Teachers
Local Number 822 AFL-CIO and Woodbridge Township School
Administrators Association v. Board of Education of the
Township of Woodbridge, 1274 S.L.D. 1201. She asserts
that the Commissioner held that in Woodbridge, supra
at 1206-1207:

"*x* Such steady employment is contrasted
with employment which is occasional or for
a brief duration of days or weeks. Under
these circumstances the steadily employed
teacher would be entitled to a pro rata
benefit as a principal of equity **x*"

See also Zimmerman v. Board of Education of the City of
Newark, 38 N.J. 65, 183 (1962): Nearier v. Board of
Education of the City of Passaic, 175 S.L.D. .

Petitioner observes that N.J.S.A. 18A:66-~2(p), con-
cerning the Teachers' Pension and Annuity Fund defines;:

"any regular teacher, special teacher,
helping teacher *** and other members

of the teaching professional staff *=*=*

and any persons under contract or engage-
ment to perform one or more of these func-
tiong *%*"

She asserts that the Teachers' Pension and Annuity Fund
exclude from its coverage only substitute teachers and those
not regularly engaged in performing teaching functions as

a full-time occupation outside of vacation. She asserts
that even though the Board unilaterally elected not to make
contributions on her behalf to TPAF, her employment whether
called that or regular teacher, special teacher or helping
teacher, involved her in performing one or more regular
teaching functions as a full-time occupation, even though

on a part-time basis.
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Petitioner argues that a statute's purpose should
not be frustrated by an interpretation contrary to that
purpose. Grogan v. Disapio, 11 N.J. 308 (1953); state v.
Weissman, 73 N.J. Super 274 (app. Div. 1962). she argues
that the teachers tenure law N.J.S.A. 18A:28-1 et seq.,
particularly 18A:28-5,6should be construed liberally in order
to effect its purpose of providing competent and steadily
employed teachers with the security of tenure. vViemiester. She
v. Board of Education of the Borough of Prospect Park
asserts that it should be applied broadly and liberally
just as any other enactment with remedial purpose,
Frazier v. Robin Dee Day Camp, 44 N.J. 480 (l963). To
act otherwise merely opens the door to a broad-ranged
dttack upon the frustration of the basic objective of the
tenure statute rejected in Downs v. Board of Education of
Hoboken, at 13 N.J. Misc. 854.

Petitioner asserts that her employment with the Board
from March 18, 1974 to June 30, 1974 is cognizable toward
tenure accrual and that she met the tenure provisions of
N.J.S.A. l8A:28-5(c) which provides in pertinent part that
"all teachers" holding appropriate certificates who are
employed in the school district for "the equivalent of
more than three academic years within a period of four
consecutive academic years ***",

Petitioner observes that the Commissioner held in
Kuboski, supra, that the matter of Nicoletta Biancardi
v. Waldwick Board of Education, 1974 S5,.L.D. 360, affirmed
State Board of Education 368, reversed 139 N.J. Super 175
(App. Div., 1976), affirmed 73 N.J. 37 (1977) was controlling,
since the Court held that employment as a substitute teacher
for a regular teacher was not cognizable to achieve a tenure
status. Petitioner submits that Biancardi, supra, is signifi-
cantly different from the facts and circumstances in the
instant matter and therefore is inapplicable. Petitioner
asserts that the only similarity between Biancardi and
Kuboski, is that petitioner Kuboski replaced a teacher out
on leave. She asserts that in no other respect was her
relationship, either in terms of agreement regarding terms
and conditions of employment with the board, or in terms of
duties and responsibilities, that of a substitute. Petitioner
Kuboski states that she was employved for thirteen and one
half months, was employed under regular teaching staff
contract similar to the contracts executed by the Board and
all other non-tenure teaching staff members, and was paid the
same salaries, fringe benefits and emoluments, including
contributions to TPAF, just as all other regular teaching
staff members who were not substitutes. In addition, petitioner
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states that she was paid at advanced steps on the salary
guide, was evaluated by her superiors and when no further
employment was offered her for the following school year,
she was notified pursuant to N.J.S.A. 18a:27-~10. Petitioner
asserts further, that the matter of Joan Driscoll v. Board
of Education of Clifton, Passaic County, 1976 S.L.D. '
affirmed State Board of Education, May 5, 1976 reversed
Docket A-3588-75, New Jersey Superior Court, Appellate
Divigion, to October 18, 1977 is also distinguishable with
respect to Kuboski, supra.

Petitioner relies on the matter of Juanita Zielinski
v. Board of Education of Guttenberg, 1970 S.L.D. 202, reversed
State Board of Education S.L.D. 664, affirmed Docket A-1357-
70 New Jersey Superior Court, Appellate Division February 16,
1372 (1972 s.L.D. 622), wherein it was held that employment
is that of a regular teacher or substitute teacher is not to
be determined by the designation or nomenclature used by the
employing board, but such determination reguires an examin-
ation of the relevant fact picture. Petitioner asserts that
such examination herein, discloses that the board established
a relationship with petitioner Kuboski during the aforesaid
period of time identical with the relationship it established
with regular teaching staff members who did not replace
regular teachers on either maternity leave or a child care
leave. Petitioner argued that if one is to honor the Court's
statement that designation or nomenclature used by the Board
is not controlling, one must instead look to the employment
relationship voluntarily established by the petitioner and
the beoard. 3She argues that it is the nature of that employment
relationship in actual fact that determines whether the
employment is as a substitute or a regular teacher. Downs
v. Hoboken Board of Zducation. 13 N.J. Misc. 853 (Sup. Ct.
1935): Jersey City Board of Education v. wWall, 119 N.J.L.

308 (Sup. Ct. 1938)

Petiticner does not dispute that the board herein had
the right to hire substitute teachers, as substitutes,
N,J.S.A. 18a:29-16. She asserts, however, that the Board
clearly failed to do so. She contends that any belated
efforts to now treat petitioner Kuboski retroactively as a
substitute in order to preclude credit towards tenure accrual
is clearly a belated effort to so categorize ner and a
subterfuge to evade the tenure act. sSuch an action, she
argues, was neld impermissikle by our £ormer highest court
in Schultz v. State Board of Education, 132 N.J.L. 345, 353
(E. & A. 1945).
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Petitioner relies upon the language of the Commissioner
as follows:

"Tenure is a legislative status and **x«*
may not he abrogated or waived by any

person or any Board of Education. Hazlet
Township Teachers Association, et al, 1376
S.L.D. S

"txxTt is clear *** that teachers who are
regularly and steadily employed are entitled

to protection. Josephine DeSimone v, Board
of Education c¢f the Borough of Fairview, 1966
S.L.D. 43.

Petitioner observes that the tenure laws are essentially
protective in nature, and that thelr purpose is to grant
a measure of security to teachers who have faithfully served
for the requisite span of time in a regular teaching capacity.
Barnes v. Board of Education of Jersey City, 85 N.J. Supar

42, 45 (App. Div., 1964) certif. den. 4¢3 N.J. 450 (1964);
Viemiester, supra. She asserts that the essential purpose

or spirit of the act mandates a liberal approach to its
interpretation and dpplication to factual situations.
Barnes, supxa; Viemiester, supra.

The Board contends that the courts have held that where
a teacher has knowingly agreed to and accepted a temporary
employment in the district, such employee does not make an
employee a teaching staff member and, therefore, service
during the pericd of employment does not count towards the

accrual of tenure. Point Pleasant Beach, supra,; Biancardi,
supra. It relies upon the words of the State Board in Point

Pleasant, supra, wherein it said;

"***The determinative factor, then, is the nature of
the employment voluntarily agreed to by the teacher
whether or not it is 'temprary' as contrasted
'regular'."

The Board argues that where the evidence estahblished
that the employee knew and understood her employment to be
temporary, and there is no allegation or evidence that the
Board herein used a temporary appointment as a device to
avoid tenure entitlement, tenure does not accrue during the
period of such temporary employment.

The Board observes that petitioner argues in her post=-

hearing brief that since she was employed and renumerated in
all respects as the regular classroom teachers at the time,
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the board should not be permitted to retroactively change
her employment status as a "subterfuge."” The Bocard argues,
to the contrary, that at all times it was forthright and
open with petitioner Kuboski, and fully advised her in
documentary and verbal fashion that her position was to be a
true temporary, replacement position. It observes that it

so admitted at the hearing. (TR. 49-50). The Board argues
that time served as a substitute is not tenurable for the
reason that such substitutes are not "teaching staff members"”
within the meaning of the tenure statute. Schultz v. State
Board of Education, 1932 N,J.L., 356 (E. & A. 1944); Driscoll,

supra.

The Board submits that petitioner's effort to distinguish
this case from Biancardi, supra, and Driscoll, supra, is to
no avail. The Board observes the fact that petitioner
Kuboski was paid similar renumerations to a regular class=-
room teacher and did participate in the Teachers' Pension
and Annuity Fund, however, it does not answer the question
as to whether employment was, in its nature and within the
intent of the parties, of a temporary, substitute nature.
The Board asserts that there is nothing in the record, as
now supplemented by the hearing, which would point to any
othexr conclusion than that reached by the Commissioner in
his original determination that "*** petitioner Kuboski was
fully aware and understood that her employment during March
through June, 1973 and for the 1974-75 school year was that
of replacemant of regularly emploved tenured teachers on
leave of absence and that she accepted such conditions in
executing the employment contracts.” Kuboski, supra, at p. 1l8.

With respect to petitioner's employment as a supplemental
teacher, the Board argues that there be no question but that
petitioner Kuboski did not perform all of the principal
duties and assume all of the principal responsibilities of a
regular <¢lassroom teacher. It asserts that her duties were
on a limited basis, in a limited subject matter and always
as an adjunct to the regular classroom teacher. It notes
that in one instance her duties were actually performed in
the same classroom as the regular classroom teacher. The
Board asserts that petitioner operated as a true supplementalist
engaged to meet temporary, specific needs of pupils in the
district.

The Board asserts that the decision in Capella and Fitts
v. Board of Education of Camden County Vocational and Technical,
1975 S.L.D. p. 178 as well as the decisions in Driscoll, supra,

and Point Pleasant, supra, supports its position that petitioner's

services during this period do not accrue towards tenure. It
observes that in the Point Pleasant, decision the State Board
of Education de-emphasized the gquestion of distinguishing
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between the duties performed by a substitute-supplementalist-
Title I teacher, and a regular classrcom teacher, emphasizing
more the nature of the relationship and whether it was under-
stood that the position was to be a true substitute, temporary
position. It asserts that petitioner's duties in Point
Pleasant included the execution of weekly lesson plans,
scheduling pupils to be served ordering supplies and materials,
arranging and conducting parent conferences, maintaing
individual progress folders, etc., all of which duties were
insufficient to raise the employment therein to the level of
tenure employment. It argues that in many instances, petitioner
Kuboski did not perform any of those services performed by
petitioners in Point Pleasant.

The Board asserts that petitioner Xuboski understood
that supplemental instructors employed by it were so employed
to augment and reinforce various designated and specific
needs of pupils beyond the instruction given in the regular
instructional program. It avers that such supplemental
instruction can be given at all levels, K through 12, and
often is provided at the recommendation of the Child Study
Team. It asserts that petitioner understood that the amcount
and duration of instruction at a particular time is to be
determined by the needs of the pupils. Tt contends that the
need for flexibility in the number of instructors, their
instructional load, the subject areas to be supplemented, is
of paramount concern in order to adequately provide for
pupils' needs as they are identified. In addition, it
argues the commencement, termination, and intensity of
instruction is dependent upon the deficiencies and results
noted in each individual pupil. It asserts that assignment
to such functions is often on a "per case" pasis rather than
a class basis typically given to regularly employed teachers,
The Board submits that the State Board of Education recognized
the need for flexibility in this area where it stated in
Point Pleasant, supra as follows:

"In order to be able to run a thorough

and efficient school system, a Bcard

of Education must enjoy flexibility in

the establishment and termination of

special programs which may have a spasmodic
nature and doubtful future. Such flexibility
would be severally hampered if the Board

had to bear the seniority and other burdens
which would result if teachers hired temporarily
for such a program were to obtain tenure

and the program itself were therecafter dis-
continued."
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The Board argues that petitioner's time served as a
supplemental teacher is not cognizable for tenure status.

Having carefully reviewed and considered the entire record
in the instant matter, including the Commissioner's decisicon
in Kuboski, supra, the documents in evidence, the testimony
of the witnesses at the hearing of January 8, 1979, and briefs
of counsel with their respective arguments, I FIND the following
to be true in fact:

1. The uncontroverted employment history of petitioner
Kuboski is herein accepted as a finding of fact.

2. That petitioner's employment from October 15, 1973
to March 18, 1974 as a supplemental teacher did not provide
petitioner with a contract issued by the Board similar to
such contracts issued to regular teaching staff members in
its employ.

3. That from March 18, 1974 to June 30, 1974 petitioner
was employed to replace a teacher who was granted a maternity
leave of absence by the Board.

4. The contract entered into between petitioner Xuboski
and the Board for the period of March 18, 1974 to June 30,
1974 contained the clause "replacing teacher on maternity
leave of absence.”

5. Petitioner's employment for the 1974-75 school year
was also employment to replace a teacher on maternity and/or
child care leave, and the contract entered into between
petitioner and the Board also contained the clause "replacing
teacher on maternity leave of absence.”

The first issue to be determined is whether or not
petitioner Kuboski's employment as a supplemental teacher
from October 15, 1973 to March 18, 1974, is cognizable toward
tenure accrual. I_CONCLUDE that pursuant to the State Board
of Education decision and the decision of the Appellate
Division in the matter of Point Pleasant, supra, that such time
is not cognizable toward a tenure status. As the State Board
stated in the Point Pleasant Beach matter:

"The rentral question is whether or not any
of the Petitioner's in this case enjoyed
the status of 'teaching staff member'
within the meaning of the tenure statute.
It is established law that where a teacher
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has knowlingly agreed to and accepted
temporary employment in the District,

such employment does not make the employee
a teaching staff member, and therefore,
service during the period of such employ-
ment does not count toward the accrual of
tenure. (Biancardi: Schultz.) The deter-
minative factor, then, is the nature of
the employment voluntarily agreed to by
the teacher -- whether or not it is 'tempo-
rary' as contrasted with ‘regular'”

Petitioner Kuboski accepted the position as supple-
mental teacher knowing that she would be compensated at the
rate of §6 per hour, without any benefits or emoluments
afforded regular teaching staff members, and that her hours
of work were less than those of regular teaching staff members.
Under such circumstances she was aware that her employment
was different than that of regular teaching staff members
in the employ of the Board. Thus, IT IS CONCLUDED that
petitioner's employment as a supplemental teacher was in
fact temporary employment.

With regard to the employment period of March 18, 1974
to June 30, 1974, T CONCLUDE that the matters of Biancardi,
supra, and Drigscoll,supra, control with regard to this issue.
It is uncontroverted that petitioner Kuboski knew at the time
of employment that she was replacing a tenured teaching staff
member granted maternity leave by the Board. Notwithstanding
the fact that the Board of Education entered into a formal
contract with petitioner providing her with the appropriate
salary, emoluments and benefits afforded regular teaching
staff members, the contract explicitly stated that petitioner
would be "replacing a teacher on maternity ledave." Petitioner
knew and was aware that when the teacher on maternity leave
returned to the Board's employ that the position would no
longer be available to her, Petitioner did,in fact, sub-
stitute for a teacher granted the maternity leave. In Wall
v. Board of Education of Jersey City, Hudson County 1938
S.L.D. 614, reversed State Board of Education 618, affirmed
119 N.J.L. 308 (Sup. Ck. 1938), the State Board said, in
agreement with the Commissioner's opinion that

“The word 'substitute *** denotes one put
in place of another or one acting for taking
the place of another. ***'" at p. 619)

It is clear that petitioner was "acting for" the
regular tenured teacher and, in so doing, accepted the position
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to substitute teach. Having done so, petitioner accepted

the contractual conditions offered to her by the Board. As
the Commissioner said in the matter of Cossaboon v. Board

of Education of the Township of Greenwich, Cumberland County,
1974 s.L.D. 706, 708:

“***0Once the employment was offered and
accepted, the action of the parties
effectively established contractual re-
lationship. **%"

The Board therefore, under its statutory authority
pursuant to N.J.S.A. 29-16 employed petitioner as a substitute
teacher to replace the regular tenure teacher on leave.
Biancardi, supra, Driscoll, supra.

I similarly conclude that petitioner's employment for
the 1974-75 school year was not cognizable toward tenure
accrual, Such conclusion is grounded upon the fact that
petitioner again executed a contract with the board which
specifically stated that she was "replacing a teacher on
maternity leave”. The record is clear that the regular
tenured teacher on maternity leave did not resign her teaching
position as required by N.J.S.A. 18A:28-8. The record
reveals that, subsequent to the regular teachers maternity
leave, she applied for and was granted by the Board a child
care leave, therefore, protecting and maintaning hexr tenure
rights to the teaching position she held with the Board upon
the expiration of her leave. Accordingly, no vacancy existed
to which petitioner could permanently fill and subsequently
Cclaim tenure.

In summary, I CONCLUDE that the Commissioner's decision

in the matter of Kuboski, supra, should stand. Accordingly,
the Amended Petition of Appeal IS HEREBY DISMISSED.

This recommended decision may be affirmed, modified or
rejected by the Commissioner of Education, who by law is
empowered to make a final decision in this matter. However,
if the Commissioner does not so act in forty~five (45) days
and unless such time limit is otherwise extended, this
recommended decision shall become a final decision in
accordance with N.J.S.A. 52:14B-1 et seg.
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I HEREBY FILE with the Commissioner of Education, Fred
G. Burke, my Initial Decision in this matter and the record
in these proceedings.

L0 Mau 1980

DATE Jd

LAW, ALJ
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BARBARA KUBOSKI, :
PETITIONER,

V. : COMMISSIONER OF EDUCATION

BOARD OF EDUCATION OF THE : DECISION
BOROQUGH OF SOUTH PLAINFIELD,
MIDDLESEX COUNTY,

RESPONDENT . :

The Commissioner has reviewed the entire record of the
matter controverted herein including the initial decision
rendered by the Office of Administrative Law.

The Commissioner observes that exceptions were filed by
petitioner pursuant to the provisions of N.J.A.C. 6:24-1.17(b).

Petitioner excepts to the conclusion of Judge
Lillard E. Law, ALJ that her employment as a supplemental teacher
from October 15, 1973 to March 18, 1974 was temporary employment.
The Commissioner cannot agree with petitioner's arguments.
Petitioner at great length pleads to the "importance" of her work
as a supplemental teacher. The Commissioner determines that the
"importance” of what is done by a teacher is not alone and of
itself sufficient criteria to determine its applicability towards
the accrual of tenure. Surely, in Biancardi, supra, a substitute
teacher might have argued as to the "importance” of her work in
the classroom by Xkeeping it open with children occupied in the
learning process as an alternative to closing the class entirely.
Yet, just as surely it has been recognized that the substitute
teacher is just that, one whose work is of a temporary nature as
replacement of and in lieu of the work of the regular teacher.
Petitioner's argument as to the "importance" of her work for
tenure purposes must fall.

So, too, must her exception to Judge Law's conclusion
that her work as a replacement for a tenured staff member pro-
perly granted a maternity leave of absence does not accrue
towards tenure. Petitioner knew by the contract she received
from the Board that albeit she was provided with all the salary,
emoluments and benefits offered a regular teaching staff member
she was substituting for the tenured teacher who had not
relinguished her position and had protected her tenure rights by
a maternity leave of absence until she could return to work.
Biancardi, supra; Point Pleasant Beach, supra.
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The Commissioner affirms the findings and determination
as rendered in the initial decision in this matter and adopts
them as his own.

Accordingly, the Petition of Appeal is hereby dismissed
with prejudice.

COMMISSIONER OF EDUCATION

July 11, 1980
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State of NXew Jersey
OFFICE OF ADMINISTRATIVE LAW

DAVID PAVLIK,
PETITIONER, INITIAL DECISION
OAL DOCKET NO. 4246-79
V. AGENCY DOCKET NO. 347-8/79A
BOARD OF EDUCATION OF THE
TOWNSHIP OF EDISON, MIDDLE-
SEX COUNTY AND THOMAS J.
BRADSHAW, ASSISTANT SUPER~
INTENDENT OF SCHOOLS,
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RESPONDENT.

APPEARANCES:

For petitioner, Mandel, Wysocker, Sherman; Glassner & Weingartner, Egs.
(Jack Wysoker, Esq., appearing and on the Brief)

For respoundent, R. Joseph Ferenczi, Esq., appearing and on the Brief
BEFORE THE HONORABLE DANIEL B, MC KEQWN, A.L.J.

DOCUMENTS IN EVIDENCE

J-1 Letter, dated August 21, 197%
(Bradshaw to Pavlik)

J=2 Letter, dated August 21, 1979
(Bradshaw to Rebovich)

Jw=3 Letter, dated Aqgust 27, 1979

(Bernard to Bradshaw)

Petitioner, (Pavlik) a teaching staff member who has acquired a tehure
status in the employ of the Board of Education of the Township of Edison, (Board)
alleges the assistant superintendent of schools (Bradshaw) illeégaily and other-
wise improperly transferred him to another school for the 1979-80 academic year
and that the Board, by ratifying that action, acted arbitrarily and unreasondbly.

The Commissioner of Education, before whom tHe Petition of Appeal was
filed, denied Pavlik's Motion for Interim Relief by written decision on September
21, 1979. (See David Pavlik v. Board of Education of the Township of Edison. and
Thomas J. Bradshaw, 1979 S.L.D. _  (decided on Motion; September 21, 1379)
Thereafter, the Commissioner transferred the matter to the 0ffice of Administrative
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Law as a contested case pursuant to N.J.5.4. 52:14F-1, et seq. The parties agreed
at a prehearing conference to submit the matter for summary decision on the stipu-
lated facts and Briefs in support of their respective positions. The record was
closed and readied for disposition on April 18, 1980, the day after the Board's
Brief was filed.

The parties agreed at the prehearing conference that the pleadings
raise the following issues for adjudication: (See Prehearing Order, dated January
4, 1980)

Within the context of the stipulated facts and stipulations

as to what testimony would be set forth post, is petitioner's
assignment to the Piscatawaytown School contrary to the pro-
visions of N.J.S.A. 18A:25-1 or arbitrary, capricious, and/or
unreasonable to the extent that relief, financial or otherwise,
must be afforded.

At the same prehearing conference the parties entered the following
stipulations as to fact for purposes of the summary proceeding herein as to what
certain testimony would Be had the matter proceeded to hearing:

A. Pavlik is a teaching staff member, with tenure, in the
Board's employ.

B. During 1978-79, Pavlik was assigned to teach 6th grade at
the Board's Madison Elementary School.

C. He was advised on May 29, 1979 he was to be assigned to the
Clara Barton School, 5th grade, for 1979-80.

D. The Board adopted a resolution on August 13, 1979, effectu-
ating that assigunment.

E. Pavlik would testify he reported to Barton School on August
6, 21, and 24, 1979 and spent approximately twenty hours
in preparing his classroom for 1979-80.

F. On or about August 24, 1979, Pavlik was notified by letter
from the assistant superintendent he was to be assigned
to the Piscatawaytown Elementary School for 1979-80. (J-1)
He would testify he had no prior knowledge of this possibility.

G. The assistant superintendent knew on July 9, 1979 of the
need to assign Peter Rebovich, another teacher, to a class-
room because of the prior abolishment of his position of
acting principal in April.

H. Rebovich would testify that sometime the week of July 25,
1979 he informed assistant superintendent he would accept
assignment as teacher in any one of three schools including
Bartoun.

I. Rebovich was notified by letter dated August 21, 1979 from

the assistant superintendent that he was assigned to the
Barton school for 1979-80. (J-2)
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