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ASSEMBLYMAN PETER W. THOMAS [Chairman]: I would
like to call this public hearing to order. This public
hearing is convened as a result of Assembly Resolution Number
3, which directed the Judiciary Committee of the House of
Assembly to study the organization, administration and the
amount of support afforded by the State in the operation of
the Office of Public Defender.

Mr. Joseph Hayden is here from the State Bar and
because he has a court commitment this morning, I would like
to have him appear to testify first.

If there is anybody here that has not indicated that
they wish to participate as a witness in this hearing and
would like the opportunity to do so, I wish they would come
up at some convenient time and sign our roster so that we know
you are here and we can schedule you to testify in turn.

Mr. Hayden.

JOSEPH A, HAYDE N: Mr. Chairman and members
of the Committee: I appreciate your kindness in permitting
me to address the committee first. I am one of a number of
lawyers involved in an all-day proceeding before Federal Judge
Barlow in the Federal Court House in Trenton and they said
they would wait in the hope that I could be heard first and
go back to the courtroom.

I appear before this committee as the Chairman of a
committee of the New Jersey State Bar Association which is
called upon to look into the performance of the Office of

Public Defender.



I have discussed what I would represent to the
committee as being the position of the State Bar Association
with its officers and I have had the opportunity of trying
to sound out sentiment as far as possible among many members
of the Bar. We have had committee meetings and I will try
as briefly as possible to indicate what our Bar Association
feels and I think some of the possible erroneous beliefs
which have developed with regard to this office.

Perhaps I have a little better insight into this
whole situation because I had the honor to become President
of the Essex County Bar Association on June 1lst, 1967, and
had just about begun to rest on my laurels, having attained
that high office, when the riots struck the City of Newark.
By coincidence, it was on July 1, 1967, that the creation
of the Office of Public Defender became effective and, as
you all recall, Peter Murrary of very happy memory became
the first Public Defender.

The unfortunate part about that development is that
the then brand-new Public Defender with little to go on
by way of guidelines found himself thrown into the morass
of, of course, one of the most disastrous human catastrophes
that has ever stricken the State of New Jersey and he found
himself with the duty of representing, it is my recollection,
between 1500 and 1600 defendants, most of whom came within
the category for whom the very office was created.

The then President of the New Jersey State Bar

Association and I in my capacity were called upon by the
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Governor to enlist the aid of volunteer lawyers throughout
the State and it will always be one of my proudest boasts
that the lawyers came forward in great numbers. But as
always, sooner or later we closed our files and we then
left a tremendous load on the brand-new Office of Public
Defender.

If T may say so without the slightest intenticon
of offending anybody, it is the firm belief of many of us
who lived with this problem that this office was never
properly placed in its proper nitch. From our standpoint,
the only office that we feel is superior to it in its field
is, of course, the Office of the Attorney General. I feel
that would be so even before the recent legislation that
sOo greatly enlarged his jurisdiction.

It is our feeling that under no circumstances
should the Office of Public Defender be any lower than that
of the Prosecutors of the various counties of the State and
in our opinion because of the great volume of work, the
almost monthly additional duties which are imposed upon it,
that it must be considered by the Legislature in a much
more important light and I respectfully submit that it is
the view of our members that this perhaps is one of the
difficulties and it is why the Legislature seems to feel
that having been good to the Office of Public Defender he
comes back always with his hat in his hand and this should
not exist.

It is the desire of our committee that I to the



extent that is possible in a brief appearance such as

this try to dispell an ever-increasing belief that this
office is engaging in practices that are of its own devices,
namely, representing people who are not qualified to be
represented and thereafter representing them before judicial
forums where it should not undertake to represent them.

The reason for this is that all of us, and particularly
you members of the Legislature who are also members of the
Bar, must realize that in the last 15 years and even less than
the last decade, we have seen imposed - and I use the word
with all of its most serious connotation - there have been
imposed on the several states by the United States Supreme
Court absolute obligations to represent people accused of
crime,and here is the area where there seems to be a lack
of knowledge on the part of most of us, in other areas
where the result of what they are accused of would serve
to deprive them of their liberty. For example, I think
no one ever seriously ever questioned the necessity of the
Office of Public Defender initially going in, preparing a
defense for trial, and adequately trying a defendant. This
was accepted I think in the minds of most people. This
was the reason for the creation of this office. But then
we have had a whole series of United States Supreme Court
decisions which have not only enlarged but have made
absolutely obligatory the duty of the states to furnish in
some means further protection of these people's rights,

these people who have been convicted. That brings in the



vast, the expensive and the time-consuming appellate process.
I have found even among lawyers that there still
exists a belief that an appeal is not a matter of right -
it is merely a matter of a rather nebulous desire on the
part of a defendant and that some of the offices, such as
the Office of Public Defender, go in either on a "goocdy=-gocdy"
basis or a "new social concept" basis and undertake the
appeals.
If I can do nothing else in appearing before yocu
as a lawyer and as a spokesman for our Association, I would
like to disptel the notion that there is any longer any
discretion, any discretional at all, in declining to take
an appeal all the way when it is requested by the defendant.
I will give you two examples of methods that were
chosen by different states to try and limit or avoid the
terrible impact of this imposed obligation. Right here in
New Jersey, I think under our present Public Defender, Mr.
Van Ness, when his staff saw the obvious lack of merit to
many appeals and feeling that in conscience and with a
feeling that they had fulfilled their duty of properly
protecting the defendant, they tried methods of informing
the appellate courts that they were in effect appealing at
the request of the defendant, but as experienced lawyers
they found no merit to the appeal.
Our courts in our State have taken the position
that this is not a proper appeal. If there is to be an appeal,

it must be an appeal the same as anyone with the means to



afford an appeal would perfect.

So that there is no longer any doubt that that
is the rule throughout the United States, the State of
Oklahoma adopted a practice of drawing up a procedure
whereby there would be an evaluation of these appeaksand
if a highly-qualified judge handling the evaluation of
these appeals found they should not be taken, he would
reject them on the basis of no merit. That procedure was
taken up to the United States Supreme Court - I believe
it was in '68 or '69 - and the United States Supreme Court
left no doubt that it does not consider that a proper appeal.

So I would like to conclude this category of my
remarks by asking you to please look at this whole picture
as it being one of performance by this office where it
is obligatory. I would like to see anything that they
do that is not obligatory perhaps curtailed.

The other field in which our Association would like
to be on record is that we do not believe that there is
adequate compensation for the staff of this office. Again
I am loath to color my remarks by experiences of my own,
but I also happen to be a trustee of the Essex County Legal
Services project and the Newark Legal Serices project and
I am on the Personnel Committee. For the last three years
we have had the greatest difficulty in staffing our two
projects even though we can and are pefmitted by Federal
law and Federal grant to go far beyond what the Public
Defender is permitted by the law and his guidelines to

offer. I made inquiry of Mr. Van Ness as to what the
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starting salary was for young lawyers and if my recollection
serves me right he told me it was now, with an increase of
5 per cent, $9450.

I say to you gentlemen that it is unthinkable that
any man who has passed the Bar of the State of New Jersey
would apply for a position as a lawyer at $9450. I under-
stand that the office of Prosecutor of first-class counties,
the salary of the Prosecutor is $24,000, which will probably
be increased if the formula in the Judges' Salary Bill
becomes effective, although that may or may not have been
signed by the Governor. I made inquiry of the Prosecutor
of Essex County and I am informed that the starting salary
of new men coming into his office is $12,000. They are
presently part time. I hasten to add that if legislation
becomes effective in these Prosecutors' Offices that they
be full time, there will be a commensurate or proportionate
increase in their salaries.

I would like to recommend, as authorized by our
committee, that the starting salaries of lawyers being
hired by the Office of Public Defender be not less than
$12,000.

It will accomplish two purposes. One, it will
attract more young men. But even of greater importance to
that office, it will allow the Public Defender to rely on
them staying with him several years. As it is now, he gets
the youngsters at $9400. As soon as they get over their

initial fear of appearing in court, they go to some other



agency or they go to some office which will pay them two
or three thousand dollars more. So he just about has them
used to the work they have to do and they are gone from
his office.

I would like - and I do it with some hesitancy
because he is sitting beside me, but I make my reference
to the office of Public Defender, whoever might be the
incumbent - to respectfully submit that the salary of the
Public Defender is totally inadequate. I opened my remarks
by suggesting that the Legislature consider this office
to be superior to that of Prosecutor - of course, inferior
to the office of Attorney General. I think that the salary,
since it is a position in which the law requires that he
devote full time, ought to be higher than Prosecutors of
the first class and perhaps lower than the Attorney General.

It is my understanding that Prosecutors of first-
class counties, if they go full time, their salary will be
tied into that which is to be paid to County Judges and,
if the bill presently passed by the Legislature is signed
by the Governor, their salaries will become $37,000.

It is the recommendation of our committee that the
salary of the Public Defender of this State be not less
than the amount paid to Prosecutors of first-class counties.

Thank you. I will be more than happy to answer
any questions that might be within my field.

QUESTIONS BY ASSEMBLYMAN THOMAS:

Q Mr. Hayden, it is my understanding that the



deputies are not full time. Is that right?

A Full time again is somewhat of a fluid term. I and

some people of our committee went to the extent of making
some inquiry. They are not full time in the sense that the
law requires the Public Defender to be full time and will
require Prosecutors to be full time. But the tremendous
volume and the tremendous load plus, I may say and I hope
they don't resent my saying it, the pressure imposed ky the
appellate courts to have these appeals heard and disposed
of for practical purposes makes it full time. I am told
that the statistics kept by the office show that they work
not less than 5/6ths of the time that generally is put in
in the Prosecutor's Office, that they cannot in the sense
of having any free time arrange to have cases tried. Of
course, I am talking about the populous counties. To answer
your question directly, while it is not full time in the
sense of being required by law, it is close to full time in
the practical handling of the volume of work in their
office.

Q So if we adopted your recommendation on a
starting pay scale, don't you feel then that they should be
required to work full time and devote no activities to
private practice? A No. Mr. Chairman, if you
required that they be full time, then I think you would be
duty bound to tie their salaries into what you will have
established as the full-time salaries for Assistants in the

Prosecutors' Offices.



Q Well, that will be under the new system, 30
to 90 per cent of the Prosecutors - salary $30,00 - which
would mean that a starting Assistant in the Prosecutor's
Office could start at the level of about $11,000.

A I am in no position to contradict you, but I was told

only yesterday that the present starting salary in the Essex
County Prosecutor's Office is $12,000 and this is not intended
to be full time. It is not under the law full time. And

I am told in a couple of the counties where by recent appoint-
ment of Prosecutors by the Governor where it is obligatory
that they be full time that the starting salary of the
Assistants is $14, $15 and $16 thousand. I don't think,

Mr. Chairman, that the evil that we feel exists would be
overcome by merely raising the starting salary to $12,000

and make it full time. It just would be continuing the

same difficulty in getting men to stay with the agency.

Q Well, my experience in hiring associates, new
associates for a law firm, has been that $12,000 for a full-
time associate would be on the high side and this would be
somebody who came from a top-notch law school with a high
academic standing and had probably spent at least a year
of service with a judge before he came to the law firm. Do
you think we have to get into that kind of competition for a
part-time job? A Let me give you the other side
of the coin. Either through great negotiation - and I don't
resent them having accomplished it because I perhaps know

half of the men involved - but the detectives and investigators
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in the Essex County Prosecutor's Office -~ there may be
40 or 50 of them - they just negotiated a two-year
agreement with the Board of Freeholders of Essex County,
as the result of which their salary is $12,300, retroactive
to January 1, 1970, and automatically goes up $1,000 January
1, 1971, and will be, therefore, §$13 thousand, three or four
hundred.

Now to me it is either inordinate pride in
my profession or knowledge of what I had to go through to
get there and the age I was before I made my first dollar
of income - but to me it would be an anomaly that the
men in the back room are paid $13,300 who help you prepare
your case and the man with the responsibility of prosecuting
the case gets a couple of thousand less. I just don't feel
that you can get these men. I think when you get to firms
like yours, there is always the hope and expectation of
moving upward.

ASSEMBLYMAN TURNER: The big case.

MR. HAYDEN: Well, it's a great firm.

Q On another subject entirely, you mentioned

the Newark riots and there were some 15 to 16 hundred
defendants that had to be processed through the system
immediately and that overwhelmed the new office which you
just created as of July 1, 1967. Do you know if any investi-
gation has been undertaken to determine if we could adopt
a better process of handling the lesser-offense type case

so that you wouldn't be involved with this tremendous amount
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of paper work, bail, assignment of lawyers? Has anything
been done in this way to try to streamline the system

so to speak? A I think a great deal has been done.
Certainly the riots were a shock to everybody. We pride
ourselves up in Essex as having a very fine judicial body.
With all of the sincerest efforts, the riots came as a
shock. Nobody expected it. We found that one of the great
difficulties was not the lack of judicial power or even
prosecutorial or even defense counsel; it was the very
paper work that overwhelmed us. Since then, I know that
our Assignment Judge Giuliano and I am sure Mr. McConnell
with their staff, they have worked out systems that would go
into effect should such a thing materialize again. But

the reason I feel pessimistic and don't know what the
answer is is because every time you think you have put a
new system into effect where with downgraded offenses they
can be handled at the lowest court level, the Supreme Court
comes up with something and says if the man who might be
subject to 10 days or 20 days or no incarceration at all,
if he says, "I want a full jury trial,"” it seems to me

this is what we are coming to.

Q Well, that would only be in the case of something
above a petty offense. We downgraded that last year to
take care of that situation. A The only thing that
I think - and it is something I have a personal feeling
on and I have never been able to understand why it hasn't

been accomplished is the abolition of our four or five
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hundred magistrates courts and not put in a very, very
workable type of a district criminal court system.

Q This is a very interesting subject and one
dear to my heart. Do you personally advocate this?

A Absolutely.

Q Does this represent the feeling of the Bar
Association. A No. Excuse me. Let me get myself
clear. I cannot answer whether it does or not because I have
had no reason to explore it. But I have lived somewhat
in the field of criminal law. I have been an Assistant
Prosecutor and I have had a lot on the other side and the
evils of the magistrate system are just inbred and until
they are abolished, they are never going to be overcome.

Q Again this is not really on the topic, but
what would you suggest as its alternative? A A system
of criminal district courts with the same power, of course,
in the Chief Justice without these theoretical lines that
say, "You have got to only operate within this area of
Essex County," or whatever. I think they should be physically
set up where most needed but with the right in the Chief
Justice to do what he has the right to do with judges now,
put five more here if the occasion arises or create temporary
courts where he can bring a man down from Warren County
perhaps to Essex. Let's assume there was - I was going to
say a riot - I believe under the plans that have been
adopted that many judges would be immediately made committee

magistrates and what not, so that is no problem. But I
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think we have got to have a system of courts where we

don't have the evils of the same magistrates sitting every
day and the same policemen coming in and the same court
clerks and what not. They are all fine people. I have grown
up with most of them. But they are all human beings and

as long as that exists you are going to have all the evils

of magistrates courts.

Q Would you do this through the present court
system and through the present district court? A  Well,
we only have a district court on the civil level. There
may be counties that have a criminal district court. I don't
know. But the only district court I am aware of now would
be our civil district court. My thought would be an entirely
new lower criminal court system.

For example, in a county like Essex, the way
people go to work in shifts and what not, we would have to
perhaps follow some of the New York City system. They have
courts going 24 hours a day. In some of the courts people
don't have to appear until eleven or twelve o'clock at night.
But I think we have to come to that. I think there is neither
rhyme nor reason for us to continue the old magistrates court.
We certainly got rid of the old Justice of the Peace system
and nobody regrets it.

BY ASSEMBLYMAN TURNER:

Q Sir, as a menber of the Bar, you have very

kindly testified here today and I appreciate it. But you

did in discussing the abolishment of the magistrate court
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system express those views as being solely yours.
A Solely. I want to emphasize that.

Q And when you said, sir, - and I ask you these
questions as a layman. You did in fact say that it was the same
magistrates and the same police officers. Many times it is
the same defendants and many times it is the same counsel
that appear in those courts, is it not? A It generally
is, yes.

Q And you realize the philosophy of taking from
the municipality and the county and again turning the
sovereignty of that court over to one entity, the state,
do you not? A Yes, sir.

Q As a member of the Bar, you are undoubtedly
aware of the statistics and you have mentioned the 15
hundred to 16 hundred defendants that unfortunately found
themselves without counsel and the need therefor as a
result of the riots in Newark. You are aware of the philosophy
that this system that has been developed has removed from
the Bar the responsibility of assisting anyone who is not
able to assist himself and finds himself before the court,
are you not? A I would not be able to agree with that
because the present problem confronting our Appellate Division
is that there is even now such a large volume of appeals
taken as a matter of right,  and again I keep using these
words, so that it takes it out of the category of somebody
just stirring people up to take appeals. There are so

many appeals pending that I was assigned one two weeks ago
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by the Chief Judge of the Appellate Division and at our
committee meeting the other day I think every lawyer there
told me that somebody in his firm within the past month
has been assigned one of these.
BY ASSEMBLYMAN THOMAS:

Q Excuse me. You have been assigned an appeal
in Essex County for an indigent? A I have been

assigned an appeal to the Appellate Division, yes.

Q That's what I mean. A Yes.
Q You have been assigned to represent an
indigent appeal in Essex County? A  Well, when you

say Essex County, you kind of throw me off. The offense
was in Essex County but the assignment comes from the
Chief Judge of the Appellate Division, Judge Goldmann,
because of the fact that there is now a large volume of
appeals, rightfully taken, that are confronting the Appellate
Division; that is, I should say, the notice of appeal is
filed. Again because of the lack of adequate staff on
the appellate level in the Office of Public Defender, the
Appellate Division of necessity had to go back to the
lawyers and on kind of a guideline set by our Supreme
Court in the Rush Case assigns us with these appeals. My
whole appeal is at the printer's now to be filed Monday.
BY ASSEMBLYMAN TURNER:

Q Then what you are saying, sir, 1is that the
system is not doing what it is supposed to under the law

and the fact is the Bar has to augment its abilities. Is
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that what you are saying? A I would not agree

with it in the way that you have stated it. I would say
that the system, as far as I have been able to see, is
doing an excellent job, but that the Legislature - the
Legislature - must be made aware of the fact that the obli-
gations being imposed upon it I don't think were ever
considered by the State because they didn't exist. nd one
of the reasonsI appeal to this committee is to augment the
office with the necessary funds to properly staff itself.

Q I recall your statement, sir, when you said,
"imposed obligations," and as a layman I have some conscious
realization as to what you are saying. But I have heard
also your testimony where you took exception to the present
salary levels of these persons and you made very clear
recommendations as to their increase. Obviously your
testimony failed to reflect that you reviewed their competency
or their insight or their skill or their experience. And
now you are saying that because of the absence thereof, you
and others must so act in appellate work. Now is that a
fact or is it not a fact? A No, I don't say that
at all. I say as far as I have been able to ascertain,
those on the staff are doing a thorough job. The office
to the extent that it is staffed and is budgeted by the
Legislature is doing an excellent job, but because of
developments quite beyond the control of the Legislature
and quite beyond the control of the states has had new

volumes of compulsory appeals that have to be taken care of.
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Since the Office of Public Defender does not have an
adequate staff numerically or financially, then the courts
must - and again our courts have no choice when the Supreme
Court speaks - sO our courts say to the lawyers, "We
designate you to handle this appeal. You to handle this."
This is the way it must be until the Legislature is able

to provide funds for the further staffing of this agency.

Q Then what you are saying is the fact we have
no control other than offer the additional aid in your
opinion. A I'm sorry.

Q You are saying, sir, that the Legislature
has no responsibility other than giving the aid.

A No, I didn't say that at all.

Q Do you have any opinion in your obvious vast
experience in reviewing this system as to what you would
describe as one without funds to carry his responsibilities
or indigent? Where do you find the line there? A In
the first place, I don‘t frankly know what you mean by
my vast experience in this field. The office was created
on July 1, 1967, and I don't know who has any vast experience
in it. Secondly, I have no idea what the budget requirements
would be, except to recommend that the agency be adequately
staffed with a budget provided by the Legislature.

Q Well, you indicated that you were a lawyer
and you, in fact, practiced in the criminal courts so you
must have some experience by your own knowledge in your
own practice of law as to the cost of handling these cases

and similarly you must realize that these costs now
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are accepted by the State with, as you so well expressed
it, increased imposed obligations. What I am calling upon
from you is, in your experience as a lawyer have you any
opinion as to what you would construe, you personally, as
one who is unable to pay for his counsel fees and one who
should seek the guidance of this system? Where do vou
draw the line? Who is indigent and who is not, if you know?
A I don't know.

Q Do you feel -- A If you just give me
the opportunity, I'll try to answer. It is perhaps the one
flaw in the system that subjects this agency to a great
deal of criticism and as I have found out in talking to
some of their people, most of the cases are isolated.
We have in some other projects some guidelines set by
the Federal government which in turn are predicated upon
income, number of dependents and so on and so forth. We
do have under the Public Defender's Act the right of the
Public Defender to file a lien for the reasonable or perhaps
the actual cost of having handled the case. I have no
idea - I am sure Mr. Van Ness in turn would be able to
answer it - whether or not that has resulted in any reim-
bursement to the agency. But in any event, it certainly
serves as a lien.

Q I understand that, sir. That is leading up
to the question. You as able counsel are anticipating my
layman's attempt to ask a question. I would like to phrase

it this way. You are aware that the present budget for this
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responsibility of government is more than $3 million

at the present time? A Yes, sir,
Q And if I were to tell you, sir, that it is
presently in excess of $3 million a year and a figure - I

am not sure as to its accracy - of $60,000 was recouped
from these persons during that period, would you say thraz
that is a fair return for such an investment? A I
don't think if there wasn't a dollar recovered that it
would change what is the main thrust of my appearing here.
It seems to me if it cost you $3 million or many timeS more
than that and if as the result of all the liens filed,
there was not a cent of recoupment, it still wouldn't change
the absolute obligation of every one of those persons being
defended with, as I must confess, certainly an isolated
case here and there that perhaps becomes glaring in that
this person never should have been represented. But
excluding that, I thirkinfinitesimal percentage, I don't
think the agency would have any choice but to do it.

Q May I say to you, sir, with your suggestions
here today and the increases necessary to carry Mr. Van Ness's
department of government, if we were to follow the guide-
lines of your testimony and I were to use a figure, there
wailld be approximately some $5 million a year expended in the
State of New Jersey for this purpose, Wwould you agree that
that is a reasonable figure? A Do I agree it is a
reasonable figure?

Q Yes. A I will accept that it is, but
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I still must say at the risk of perhaps overemphasizing
it, if it were $10 million, I don't see how it could be
escaped by the State of New Jersey.

Q All right, sir. Then may I use your figure
and propose to you this question: You have used the figure
of $10 million. You are undoubtedly aware that if this
system were not in being, $10 million of legal services
would be carried by the Bar of the State of New Jersey.

Do you agree to that? A Yes.

Q Can you tell me then why the Bar should not
carry its moral responsibility? A Well, let me go
beyond that. I think we always did carry our moral responsi-
bility but I really was going to use the argument you just
made as my argument. As the result of our Supreme Court's
opinion in the State against Rush, the court found that
the obligation was a sovereign obligation. But the court
added that it felt that part of that should be borne by
the members of the Bar and the court then set specific
guidelines for the compensation of attorneys who were
assigned by the court to handle these cases. So that as
we sit here now, assuming that the Office of Public Defender
were abolished, assuming it were abolished at the end of
this year, and all of this again, if you will pardon my
emphasis, the imposed or obligatory work were to be handled
by the Bar under the guideline of the Supreme Court's decision,
State against Rush, I unhesitatingly make the prediction

that it could not be handled as low as it will be handled
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by an agency constituted solely to process these cases.
I am sure - I will not demean myself - but after 30 years
of practice, I certainly would expect to be compensated
higher by any judge passing on my bill than a young man in
the Office of Public Defender working full time and this
is what it would come to.

Q I appreciate your statement in that regard
but I will step from that subject for a moment. You mentioned
about the men in the back room, the investigators. You
failed to consider any of their experience or longevity in
service when you equated them with a young man who has been
a member of the Bar for six months or a year. I would like
to go back to the subject at hand, sir. Are you saying
that the decision that you just quoted could be interpreted
as saying that the Bar, itself, should carry rather than
the State of New Jersey a portion of this? A They do.
They have to carry 40 per cent of it.

Q Forty per cent of this $3 million. A Under
the guidelines of State against Rush, the court decided
that the reasonable value of the services performed by
assigned counsel --

Q As an individual they decided, but not as a
Bar, they didn't decide it. Isn't that a fact that if you try
a case, your fees are cut commensurately? But you are not
saying that the Bar of the State of New Jersey should carry
their proportionate 40 per cent of this $10 million that

we propose. A We have no choice. If we abolish
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the Office of Public Defender and if the same quantum of
cases and collateral costs were to be handled by the

Bar and we put our bills in, even with the guideline of
the Supreme Court, which is our superior - the Supreme

Court decides on what lawyers can do within reason =-

certainly it is an estimate, somewhat speculative - but I guars t-=-

you that it could not be done as cheaply as it is done by
a full-time, constituted office like the Public Defender.

Q I accept that statement that it couldn't be done
as cheaply. But isn't it a fact that under your standards
of 30 years of experience, you could offer more to that client
than the young man with six weeks' experience? A Yes,
sir. I may have 30 years' experience but the legs don't
stand up any more. I am not being facetious. As a practical
matter, from now on the less I have to appear in court all
day, the happier I am.

Q You want some of that ivy-tower practice
that you inferred a few minutes ago. A I want to go
to Mr. Thomas's firm.

ASSEMBLYMAN TURNER: Thank you, sir.

BY ASSEMBLYMAN THOMAS :

Q With respect to upgrading the status of the
office, would you recommend that the Public Defender be a
member of the cabinet? A I would, sir.

Q You mentioned that you have just been assigned
an appeal by Judge Goldmann. Who is going to pay you for

it? That is not going to be part of the Public Defender's
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budget, is it? A Again, accompanying your assignment,
are certain instructions that have been prepared by the
court because this apparently has become so voluminous
and they make it quite clear that you fill out a form as to
all the hours of research and appearance and meeting with
the defendant down in prison and what not. And whatever
that reasonable cost comes to, you get 60 per cent of it,
with a very, very low limit.
Q But who is going to pay it? That's what I am
trying to find out. Is the county going to pay it or is
it coming from the Public Defender's budget? A I
don't know - I really don't. It is the first one I have
had. I can't honestly say who pays it.
Q Because under the old system of referral, the
county paid that. A I can't escape the nodding of ===
ASSEMBLYMAN TURNER: I can tell you that
the system pays it.
MR. HAYDEN: Apparently the Public Defender
pays it.
ASSEMBLYMAN TURNER: == after Judge Goldmann
jots it down.
Q There is provision under the fublic Defender
statute for the creation of a pool of trial lawyers who
are not per se on the Public Defender's staff. Now I don't
know whether it has been considered that this statute is
sufficiently broad to consider that you could have a pool

of appellate attorneys. Is there such a thing in Essex
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County or any place in the state for that matter? A I
don't know. But if I may be brash enough, I would see

little merit to it as compared to the full=time experienced
men who all day long work on the appellate work. A lot

of these things look good on paper, but the human equation
comes into it and you don't have the results you ses',

All of us, Mr. Thomas, as you know -~ speaking for mwvself,

I like the court. That's my ballfield. The library I ca:
live without. There are other fellows that love research.
They love to get up a masterful brief. When you talk about
these pools, who supervises them? Who is watching all the
time that their work product is as good as it should be?
Certainly now, I assume, if Mr. Van Ness's staff don't

come up to par, aside from anything he may say, our Appellate
Judges aren't above spanking lawyers for work that they don't
think is well done. It seems to me it would require too
much supervision as compared to people who know they are
employed by this agency and if their work isn't good, he
calls them in and fires them.

Q One other question: Now under the Public
Defender system, as you have testified, an indigent defendant
as a matter of right must be assigned an attorney and has
a right of appeal and all the various steps of appeal,
regardless apparently of whether there is apparent merit to
his appeal. Doesn't this defendant then actually have a
preferred position in the law as opposed to somebody who
is allegedly not indigent and must balance the cost of

appeal against the merits of his appeal and the advice of
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his privately-retained attorney? A Well, there is

a lot of merit to your argument. It is a philosophy that

in the era we are in now it seems to me perhaps at times

to be indigent is better than to be less thanaffluent.

I am in a case now for a man. It is going to be an extended
case and the chances are that if he didn‘t have a job of
some annual income, he could go to the courts and be assigned
for this long trial and sit there every day and not worry
about the days passing. Right now, both he and I are

scared to death that the case is going to go on so long, we
will both end up broke. The courts say in effect, whatever
is available to those who can pay must be available to

all. It's a fairly simple -=-

Q Wouldn't it follow then that the same valuation
that the person must make who can afford to pay should be
made with respect to the person who can't afford to pay?

A T would agree to that.
ASSEMBLYMAN TURNER: Would you state
that answer again, sir?
MR. HAYDEN: I agree to that.
ASSEMBLYMAN TURNER: Thank you.
BY ASSEMBLYMAN TURNER:

Q I would like to ask you one question in that
regard. Many times one finds himself incarcerated serving
a term and still his appeal is continued and rightfully so
under the edicts of the court. Do you feel that, as oftentimes

happens, when counsel advises his client as to the value of
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the appeal, when it is nothing but a continual staying action
to attempt to fray at the law and hope for its change at
the higher court level, that one who does use this facility
for that purpose, even if he is in prison and making a
dollar a week, shauld pay for the privilege to whatever
his abilities are? A I have got to confess that
I don't follow the thrust of your question.
Q It used to be, sir, under the old system that

the guard house lawyer and those who were familiar with
the jail house library at least were to collect cigarettes
for helping those create appeal. Today society is carrying
the load without cigarettes. And I am just wondering if
we shouldn't find some way to make those who are incarcerated
or stand before the bar clearly realize what society is
doing for them under the court edicts and see that they pay
as fairly as they can their share. I would just like your
endorsement of that. A I'll endorse it.

ASSEMBLYMAN TURNER: Thank you.

ASSEMBLYMAN THOMAS: Thanks, Mr. Hayden.

We will take a short break at this time.

[Short Recess]
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After Recess

ASSEMBLYMAN THOMAS: All right, we will reconvene.

Mr. Van Ness =~

STANLEY V AN N E S S: Mr., Chairman and
Assemblyman Turner, I welcome the opportunity of appearing
before this committee to explain the operation of the
Office of Public Defender, to give an accounting of my
stewardship as the administrative head of that agency, and
describe the progress and some of the problems of that
office.

At the outset,I feel obliged to point to Assembly
Resolution Number 3 which directed this study and to suggest
that that resolution creates certain erroneous impressions.
The resolution correctly points out that this office has
received in the last two and one-half years some $1.3 million
in supplemental appropriations. It does not mention the
fact that $550,000 of those supplemental appropriations were
occasioned by the Legislature directing this agency to
enlarge its jurisdiction so as to represent certain juveniles,
nor does the resolution point out that some $175,000 of
those supplemental appropriations were to cover the cost
of two extraordinary murder cases - the Gleason murder case
in Plainfield and the "Milkman" murder case in Camden.

ASSEMBLYMAN THOMAS: How much was that?

MR. VAN NESS: The total was $175,000 for those
two cases alone.

Finally, the resolution tends to create an erroneous
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impression in suggesting that we seek to double the

existing staff. It does not mention that 62 of the positions
which we request were temporary positions which were given
to the agency when we were given the obligation of repre-
senting juveniles and we are requesting that those 62
temporary positioﬁs be made permanent.

Despite those erroneous impressions, I would not
dispute the fact that the operating costs of this agency
have increased markedly since its inception. The appropriation
in the first year was $2 million. In the current year,
the appropriation, including the supplemental appropriation,
will be $3.6 million. And next year, the cost of operating
this agency will be $5.1 million.

Among the many other questions which the committee
may have, I am sure they are interested in knowing why
these increases and I would submit at this time that the
simple answer to that inquiry is that the caseload for
this organization was originally underestimated and has
been growing steadily.

But if the Committee would permit, before I go into
the present operation of the program, I would like to just
briefly look at the history of representation of indigents
in the State of New Jersey.

Now this State long before a Federal constitutional
basis for representation of indigents was established
recognized that fundamental fairness required that a man
who could not hire a lawyer be given representation = thus

the assigned counsel system under which tﬁe members of the
29 "
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Bar as part of their professional responsibility represented
indigents both at trial and on appeal. Now that system
would have met constitutional muster under the famous
Gideon case which held that counsel must be assigned in
all of the serious crimes.

But while the system might have met constitutional
muster, it still was an extremely controversial system.
Many members of the Bar felt that they were being asked to
shoulder a burden that was properly a public burden and
numerous commentators on the system suggested that the
indigent defendants were not getting the kind of representation
to which they were entitled since in many instances people
were being assigned to represent indigents who had very
little, if any, criminal experience.

All of this controversy culminated in the State

Supreme Court deciding in State v _Rush that assigned counsel

would thereafter be compensated and would be compensated
by county government for representation of indigents.
I happened to be around the Legislature at the time and I
recall that there was an immediate reaction from the Free-
holders and their professional association and that within
six months after Rush had been decided, Chapter 43 of the
Laws of 1967 was enacted and that chapter created the first
statewide, state-financed Public Defender program in the
country.

We estimate that at the end of this fiscal year,

the operation of the Office of the Public Defender will have
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saved county government, if they were obliged to pay
under Rush, some $11 million.

But let me come back to the question of cost of
operation and I would like to submit that it is more
helpful to consider the cost per case as opposed to the
increase in the total budget of the Office of the Public
Defender. The cost per case handled in the three ye=zrs
of the existence of this office has been steadily decreasing.
In the first year, the cost was in the neighborhood of
$345 per case. In the second year of operation, it was
$242 per case. In this current fiscal year, we estimate
that the cost will be $206 a case.

It might also be useful to compare the budget for
this office and the budget of the County Prosecutor's Office
throughout the State. In 1968, the County Prosecutors
collectively received appropriations of some $6.2 million.
In the same year, the budget for the Public Defender was
$2 million. In 1969, $7.5 million was appropriated to the
various prosecutor offices. The amount expended by the
Public Defender in that year was $2.67 million. And statis-
tics from the New Jersey Association of Chosen Freeholders
for the current calendar year indicate that $8.7 million
will be appropriated to the respective prosecutor offices
and that figure does not include the estimated half million
dollars which will be necessitated by the Legislature
having created full-time prosecutors in nine counties.

Converting our budget to a calendar year, we
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estimate that we will have approximately $4.3 million
to operate within a comparable period of time.

I would like to go back and say something about
the workload. From the very beginning the office has
struggled with a caseload far in excess of that anticipated
and far in excess of that for which appropriation was made.
Now I have laid out in my annual report and in the budget
request for next year's budget the details of those problems
and I won't take the committee's time in prolonged repetition.

I would point out, however, that in our budget
request - and that was compiled in September of last year -
we estimated that some 18,590 cases would be assigned to
the Office of the Public Defender during the current fiscal
year. Based on our 10-month experience, annualized, projected
for two additional months, we estimate that we will receive
18,580 cases in the current year. Now I don't hold that
figure out as important as an indication of our accuracy
of prediction but rather as a clear demonstration of the
problem we have been confronted with. These 18,000 cases
approximates an increase of 300 per cent over the estimates
that were given in 1967 for annual intake. And if the work-
load has gone up 300 per cent, it might be interesting to
note that the budget for the current year is only 80 per cent
higher than it was in the first year of operation.

I would like to try and predict some of the questions
that I am sure the committee has and to respond to them

in advance.
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There have been numerous suggestions raised among
some members of the Legislature that we could do something
about our appellate costs. Mr, Hayden had something to
say about that, but I think it bears some repetition.

Earlier in the year in response to the same kind
of inquiry, I provided a memorandum to the Honorable
Alfred Schiaffo, the Chairman of the Joint Appropriations
Committee. It is my understanding that that memo has
been made available to this committee. If it has not, I
would be glad to provide copies. In that memo we tried to
set out an explanation of our appellate functions and I
won't read it to you but I would merely summarize it as
follows:

I think that the memo demonstrated conclusively
that the existing case law would indicate that an individual
has an absolute right to take an appeal. I think the memo
further indicates that while we might advise a defendant
that his likelihood of success is minimal, if in the final
analysis he still wished to appeal, we would have no choice
but to represent him,

Further, it is my recollection that the memo sug-
gested that some of these complaints about the volume of
appeals might be exaggerated. When we first heard them,
we undertook a study of our appellate operation and we
found that of the cases that we had disposed of that potentially
could have been appealed, no more than 12 per cent were in
fact appealed.
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Finally, as I think I indicate in the memo, the
cost of appeals handled by the Office of the Public Defender
through a centralized appeals mechanism located in Newark
has been less than $800 per case. Now that is to be con-
trasted with the going rate in excess of $2,000 for handling
of an appeal by a private attorney. Included within the
$800 figure is the cost of ordering the trial transcript
and that has averaged out to about $120 per case. SO we
feel that the costs in the appellate area have not been
excessive.

There have been other questions raised about
indigency investigations. It has been suggested that many
of the people we represent are not indigents. I think that
part of that criticism is a result of a misunderstanding
as to what indigency is under Chapter 43 of the Laws of
1967. There is no rigid guideline established in that
law, rather the statute - and I think quite properly so -
recognizes that indigency is a flexible determination,
depending upon the nature of the charges against an individual,
the probable cost of expense and his present ability to pay.

We have in addition, I think, the need to explain
our intake procedure. It bears on this same question of
indigency or nonindigency. We do not represent anybody
who has not been assigned to the office by the court. Those
persons are assigned to the office by the court only after
they have executed an affidavit which is provided by the

court and scrutinized by the court and some tentative
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conclusion reached by a judge that the person is entitled
to representation in our office.

Theréafter when the form is referred to the office,
the statute contemplates that we take an in-depth examination
into the question of indigency in every case. We have not
been able to do that in every case. What we have done is
to spot check indigency. For instance, in Essex County last
summer when we had almost a full complement of investigators,
we spot-checked one out of five applications for services
and found no one to be ineligible., In addition, if there
is a question that arises on the face of the affidavit,
an in-depth investigation is conducted. Or if information
comes to our attention from whatever source, an in-depth
investigation is conducted.

But I wish to be completely candid with the committee.
We do not have the capabilities to investigate indigency in
every case that comes before us. I frankly don't feel that
we have had sufficient investigative staff to thoroughly
investigate the operative facts arising out of the criminal
charges against people in every case. Certainly, if that
is true, I don't have the staff to undertake indigency
investigations in every case. I think my primary responsibility
is to see that adequate representation is given and under
present staffing patterns, I can't justify assigning or
spending more investigative time than we have already to the
question of indigency investigations.

Up to now I have attempted to predict the concerns
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of the committee and to offer some answer to questions
they might have and I would like at this point to take
the opportunity of expressing some of my own concerns.

In the first instance, I think the Public Defender
system is in substantial jeopardy because of a salary
schedule that can be described in no other fashion by me but
as ridiculous. We are presently offering people $9,000
a year to start with us on a prime-time basis.

ASSEMBLYMAN THOMAS: On what?

MR. VAN NESS: On a prime-time basis. Where a person
has been with the office for a while and has had the benefit
of an across-the-board raise or two, which have been given
to all State employees for the last two years and then
resigns, we have been in a position to hire someone to
replace him at a salary above $9,000. Actually the most
frequently used salary because of that 5 per cent increase
is $9,450 now.

In the supplemental appropriation that was passed
this year, we had some $54,000 which could have been used
for modest increases and for the establishment of ranges
for our attorneys because as it presently stands there is no
possibility of giving anyone a raise unless there is an
across-the-board raise given all State employees. But while
that bill was passed by the Legislature and signed by the
Governor, we have not yet been able to obtain the permission
of the administration to use the money for that purpose and

that despite some continuous efforts on our part.
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A special committee appointed by the New Jersey
Supreme Court to study the operation of this office slightly
more than a year ago described our salary structure as
penurious. Since that time the only relief has been the

5 per cent across-the-board raise in July of 1969. 1In

the meantime, the salaries for prosecutors have been increas- .

As Mr. Hayden pointed out earlier, a full-time prosecutor
in a first-class county - or not in a first class county -
in one of the nine counties covered by the legislation passed
earlier this year is to receive $32,000. Now scaled down
under the statute - and I am not sure what has happened
with the most recent statute but under the one that was
passed earlier in the year which set the salary at $32,000 -~
if that were scaled down under the statutory requirements
for the assistant prosecutors, the minimum salary would
be $12,800 in those counties. Now I have recently heard
that in those counties that have gone full time, the actual
salaries for assistants have been in the area of $15,000 =
$16,000. That is on a full-time basis, granted. But I
don‘t think that the disparity between the current hiring
salaries of assistant prosecutors and that which we are
able to pay is in any way explainable on the basis of a
full-time as opposed to a prime-time obligation.

We have instituted a time-keeping system in the
office. That system has shown us that our assistants working
on a prime-time basis over the last six months have averaged

thirty hours per week. Now it is true that they are not
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precluded from having an outside practice as long as it
does not conflict with the operation of our office. But
it is also true that that comes very close to being a
full-time work week and I can't justify their being paid
on what is at best a part-time salary.

I would like to, before I conclude, tell you what
my primary concern is. It is not the cost of operation.
It is not indigency investigations. It is not how effective
we are as a collection agency. Those things are important.
But the primary concern that I have is whether we are pro-
viding quality representation for people. We have been told
by judges and lawyers that the level of performance is
superior, some say vastly superior, to that which was achieved
under the assigned counsel system. We have been told that
many of our lawyers are equal to any lawyer that could be
hired. We know that in the cases that have gone to trial
that we have been successful in some 37 per cent of the
cases. But none of those factors are enough to assure me
that we are giving quality representation when I know as a
matter of fact that the workload pressure has been such
that we are handling cases without adequate investigation
and our attorneys are trying cases without an adequate
opportunity to prepare them.

Recently an inmate of the Camden County Jail wrote
Governor Cahill a letter complaining that he had not been
seen by the Public Defender. That letter was referred

to our attention. We sent our Chief Investigator down to
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see this particular individual in the Camden County Jail.
And when he returned he told me about his interview with
the young man. He also told me how he had dutifully
explained the severe work pressure on our regional office
in Camden, to which the inmate had replied, "That's not
my problem." And he is absolutely right. That w