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BY THE COMMISS IOD

On July 7, 1938, the Board of Commissioners of West
Orange, adopted an ordinance which provided in Section & thereof
that every licensed placc, except restaurants, shall be closed he-
tween the nours of 3:00 A.M. and 1:00 P.M. on Sundays and between
the hours of 2:00 A.N. ana 7300 A.M. on weekdays. Restaurants
were defined (Sectlon 4) to include premises principally used for
the purpose of providing meals and equipped for the service of food
to at least 100 customers at one time, and clubs equipped to serve
food to at least 100 members and their guests at one time.
- "Restaurants" may not scll alecoholic beverages during those hours
hut their premises need not be closed.

Section &7 of the Control iAct provides that the
governing board of each municipality may "subject to the approval
of the Commissioner first obtained, regulate the conduct of any
business licensed to sell alcoholic beverages at retail and the
nature and condition of the premises upon which any such business
is to be conducted". The ordinance hag never been formally
approved by the Commissioner. Appellant, the holder of & plenary
retail distribution license for premises conducted as a delicatessen
store, now seeks its disapproval. '

The first contentilon is that approval should now be
withheld because attempts have been made to enforce the ordinance
desplte the absence of such approval, This contention is wholly
without force. Municipalities may adopt urdinances ro ulating the
conduct of the licensed liguor business but such ordinances do not
become legally effective until the Commissioner's approval is
obtained. Bulletin #81, Item #55. Whether this ordinance should
be approved or disapproved must be determined solely upon its
merits. Premature attempts to enforce it without approvel would
demonstrate 1its legal ineffectiveness but are utterly irrelevant to
the question Whethor the ordinance should now be approved and so
‘become legally effective. The argument assumes that respondents
‘should be penalized for off-side play. The answer is - simply -
the pass was not completed., Therefore, we go back to the point
where the play started. -

The appellant next contends that the ordinonce is a
violation of his vested rights, that is, that because he held a
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license prior to the adoption of the ordinance in question, he
obtained the right to do business as theretofore and that this
right could not be affected by subsequent rcgulation. This conten-
tion disregards completely the nature of a license to sell alcoholic
beverages. It is not a contract right; it is a privilege, subject
to existing and subsequent regulation in the exercise of the police
power of the State. Re Hendrickson, Bulletin #17, Item #3, strikes
the key note, viz:

"The fact that Sunday soles were lawful at the time
of the issuance of the temporary licenses will not
bar the subsequent passage of a resolution prohibit-
-ing such sales. The Issuing Authority may adopt
reasonable regulations with respect to the conduct
of the business of licensecs at any time and such
regulations when adopted are binding upon prior as
well as future licensees. Sec Woolen and Thorton,
The Law of Intoxicating Liquors, Sec. 331l

'It is the peculiar province of the State,
elther by constitutional or legislative en-
actment, or through authority delegated to
its municipalitics to exercise its police
power for the protection of the lives,
health, and property of its citizens, as
well as to maintain good order and preserve
public morals. It is everywhere conceded
that the traffic in intoxicating liquors
affects all these subjects and that it is,
hence, a proper subject for police regula-
tion. It is essential, therefore, that

the power to regulate shall be a continu-
ing one, ever present, and available, to

be exercised by the State as the emergency
may require. Hence, the rule that neither
the State nor any of 1ts agents to whom the
power has been delegated, can divest them-
selves of the right to impose such other
additional restrictions upcn the sale of
intoxicaeting liquors as the maintcnance

of good order or the preservation of public
morals would seem to requirec.!

"The decision in Hoboken v. Goodman, 68 N.J.L. 217
(Sup. Ct. 1202) and Hoboken v. Greiner, 68 N.J:L.
592 (Sup. Ct. 1902) are to the same cffect.”

Cf. Re Hamburg, Bullctin #44, Item #13; also Rg
Powcll, Bulletin #59, Item #15 ("The Mayor and Council have the
legal right to repeal or amend the leccal limitation of licensees
at.any time. The right to enact the limitation was founded on
general underlying police powver. So was the right to rescind or
alter it. It neither constituted a contract with those to whom
licenses were granted pursuant to the rescolution, nor a representa-
tion on which they had a right to rely, because the resolution was
not enacted for their benefit, but in, what at the time was supposed
to be, the best common interest of the public at large. If expe-
rience shows that sound local policy requires that the resolution
should be amended or rescinded outright, there i1s nothing in the
law to prevent."):; also Re Lamson, Bulletin #118, Item #6 ("There
is nothing to prevent the Township Committee from amending theilr
regulation regarding hours of sale at any time. Such amendment need
not walt until the cnd of the fiscal ycar. The original regulation
did not bind the Township Committee so as to prevent any future
change. At the time 1t was adopted, it represcnted merely what the
Committee then supposed to be the best common interest 'of the public
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at large. HNow, if experience has shown to the contrary, it may be
amended or rescinded outright for the right to change is founded on
the same power which vested in the Township Committee the right to
inact it in the first place."); also Re Ellis, Bulletin #133, Item
77',7-

The quietus to this line of appellant's argument is sup-
plied by the very terms of his own license, the officially prescribed
form of* which readst "This license......ls also subject to the pro-
visions of all municipal ordinances and/or resolutions of the above
named municipality which have been or shall have been approved by said
State Commissioner.!" Bulletin #31, Item #12.

Appellant finally contends that the ordinance is discrimina-

tory and therefore void. This requires careful thought. There is no
substantial dispute that a legislative enactment or a municipal regu-
lation (pursuant to proper legislative delegation) requiring that all
premises licensed to sell alcoholic beverages be closed within speci-
fied limited hours would be valid. Cf. Richards vs. Bayonne,
61 N, J. L. 496 (Sup. Ct. 1898); Croker vs. Camden, 753 N. J. L. 460
(Sup. Ct., 1908). The gist of the argument is that the ordinance is
improper in that it discriminates in favor of 2 particular group of
licensees, designated as "restaurants".

In general, licensees of the same class must be treated
alike., Classifications may not be arbitrary, fanciful or illusory.
Re Teaneck, Bulletin #125, Item #8. Classifications based upon signi-
ficant factual distinctions, however, are sustainable. Thus, various
regulations imposing restrictions on all licenseeées, except hotels and
restaurants, have been approved. See generally Bulletin #43, Item
#11; Retail Liguor Dealers Association vs. Plainfield, Bulletin #70,
Item #1; Re Mullica Township, Bulletin #1029, Item #4; Re Pine Hill,
Bulletin #115, Item #13. Similarly, the Courts have sustained stat-
utes and ordinances which establish separate classifications and
impose restrictions applicable to all within a single class although -
not to all classes. Thus, in Meehan vs. Excise Commissioners,
73 N. J. L. 382 (Sup. Ct. 1908), affirmed 75 N. J. L. 757 (E.&A.1207),
legislation exempting restaurants, clubs, etc. from a requirement that
the place of business be exposed to public view was held to be consti-
~tutional, the Court saying: :

"Class legislation, whether within or without the police
power, discriminating against some and favoring others,
is prohibited, but legislation carrying out a public
purpose, although limited in its application, if, within
the sphere of its operation, it affects alike all simi-
larly situated, is not interdicted by the fourteenth
amendment .M

And in Wagman vs. Trenton, 102 N, J. L. 492 (Sup. Ct. 1928) the Court
sustained an ordinance which restricted auction sales of jewelry but
‘not sales of merchandise by auction generally. In the course of its
yopinion, the Court said:

o

"Undoubtedly, the rule is that if there is a reasonable
basis for the classification, and if all in the partic-
ular class are treated alike, the ordinance cannot be
said to be invalid as discriminatory {(Falco v. Atlantic
City, supra; Kolb v. Boonton, 64 N, J. L. 163), and
that 1s the case with respect to the ordinance now in
question." '

There appears to be ample basis in fact for exenpting res-
taurants and dining rooms operated by clubs from a requirement that
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the premises be actually closed during the time that sales of alco-
holic beverages are prohibited. These exempted licensees are render-
ing service as distinguished from other licensees who nerely sell a
commodity. The exemption fosters public convenience by sanctioning
the service of meals at all times.

A more difficult question is whether the classification
between those restaurants and clubs which have facilities to serve
100 persons at one time and those which have not is reasonable.

Regardless of the propriety of the distinction between
restaurants and clubs equipped to serve 100 persons and those not
similarly equipped, appellant has no standing to attack the ordinance
on this basis. He operates a delicatessen store and not & restaurant
or a club. Cf. Bulletin #88, Item #10. Consequently, he is not af-
fected and therefore not avgrleved by the fact that the ordinance
exempts some rather than all restaurants and dining rooms operated by
clubs. Thus, in Gamble vs. Avon-by-the- Sea, Bulletin #45, Item #11,
I saids .

"It may be argued that so much of the resolution as
prohibits the issuance of licenses to hotels con-
taining less than forty guest rooms or which have
been operated for less than two years is invalid
as having no reasonable relationship to administra-
‘tion of the Control Act. ©Since, however, appellant
does not operate any hotel, he cannot be aggrieved
‘by such provisions."

If this wereé an ordinary appeal case, where the issue as
between the parties 1s which one is right in its contentions as ap-
pears by the record, I should find in favor of the respondent Board of
Commigsioners.,

The question still remains, however, whether, irrespective
of the lack of standing of appellant to challenge the validity of the
ordinance in the one spot in which it is vulnerable, it should be
approved or not. The mere fact that this ordinance came before me
originally by way of appeal in nowise lessens the duty.

In view of the previous discussion, the only question now
to pass upon 1s whether the numerical minimum imposed, of facilities
to serve 100 persons at one time, is a proper and reasonable line of
demarcation as between different restaurants and clubs in the same
municipality. In Ex Parte Lewinsky, 66 Fla. 324 (1913), the Court
sustained a regulation aopllcable to all llcensees, except hotels
having 100 rooms or more,.saying:

"We may suggest, as a reasonable basis for the class-
ification, that in very large hotels the bar is an
incident merely, and that the hotel management, under
constant supervision of the state, will see to it, by
reason of self-protection, that the bar is conducted
in an orderly, decent manner; whereas, in the smaller
hotels the liquor business may be the principal, and
the hotel the incident. Where the dividing line may
be placed is primarily for the decision of the Legis-
lature,; and it is not, nor from our knowledge of
Florida as a state, muoh frequented by winter tourlsts,
can it decently be claimed, that the line 1s so placed
as to apply to but few hotels. A smaller number of
rooms might have subjected the state to the crying
evil, so vigorously denounced by the press and public
not many years ago, supposedly produced by the so-
called"Ralnes law in the most populous state of the
Union. A
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S0, also, the recent case of State ex rel Floyd vs. Noel, 169 So.
549, decided by the Florida Supreme Court on July 20, 1936, sustain-
ing a municipal ordinence prohibiting the sale of liguor between
designated hours, but exempting, as to sales to registered guests
during certain hours, hotels having 100 rooms or more,

The trouble with the Florida precedents is that a dividing
line between a hotel having 100 rooms and one having less, when ap-
plied to a state like Florida with numerous hotels to service the
“winter playground may be reasonable and proper but entirely out of
place in a municipality like West Orange which, so far as the record
shows, has no hotel at all. If it had, the hotel would be as much
entitled to exemption as a restaurant or a club, Since, however,
there is no such hotel the valildity of thie ordinance is in nowise
affected since it is nobody's business. The question, therefore,
boils down to this: ©Should the Florida numerical precedent be fol-
lowed by analogy-in its application to restaurants and clubs? As a
class, I have hereinbefore neld that restaurants and clubs may
properly be exempted from this ordinance because so far from merely
selling a commodity they are rendering service to the community.

But the very reason that salvages clubs and restaurants from the oper-
ation of the ordinance spoils the attempted discrimination between
particular restaurants and clubsy, i. e., between those equipped to
serve 100 persons and those eguipped to serve less. What is the
essential difference between a. restaurant or club serving 99 persons
and one serving 100? Or one serving 59? Or one serving 297 Since,
in order to obtain a liquor license at 2ll it must be a bona fide
restaurant or a bona fide club, why should there be any discrimina-
tion between restaurants and clubs based on the mere number of per-
sons whom they may serve at one time? A restaurant is defined by the
Control Act, Sec. 1(ss) as "An establishment regularly and princi-
pally used for the purpose of providing meals to the public, having
an adequate kitchen and dining room eguipped for the preparing,
cooking and serving of foods for its customers and in which no other
business, except such as is incidental to such establishment, is ,
conducted." There is no mention of the number of customers for whom
they must be equipped to serve. A club, while not defined in the
Control Act, has been defined in the rules made pursuant thereto, as
"An organization, corporation or association consisting of five (5)
or more persons operating solely for benevolent, charitable, frater-
nal, social, religious, recreational,.athletic or similar purposes,
and not for private gain," There is no requirement as %o the minimum
facilities which it must have. If an establishment is a restaurant
in fact 1t ought to be treated on a parity with every other restaur-
ant. ©So, if it is & bona fide club. In Re_Ocean Township, Bulletin
#115, Item #11, I held that a bona fide hotel is one regardless of
the number of rooms it contains, whether 10, 30 or 300. In

Re Teaneck, Bulletin #1285, Item #8, I disapproved an ordinance which -
attempted a definition of a restaurant other than thaet set forth in
the statute holding "it excludes establishments which are restaurants
in fact and is therefore unreasonable."

50, in the instant case, without pausing to consider whether
the West Orange ordinance furnishes a vague and inadequate regula-
tive test concerning the serving of food for at least 100 customers
at one time in that 1t does not specify whether they are to be seated
or may remain standing, which, conceivably, would make considerable
difference in space and equipment, I disapprove the ordinance because
of the’arbitrary and discriminatory exceptions made in favor of some
restaurants and clubs as against others.

D, ZREDBEICK URNETT

Commissioncr

Dated: November 5, 1936,
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LICENSEES - EMPLOYEES - COWPENSATION ON COMMISSION BASIS -
HEREIN OF SICGHT A5 AFFLECTED BY PROFIT MOTIVE -

Gentlenmens

Will you kindly advise me whether or not there has been
any Departmental ruling regarding the puynent of stewards
employed by Golf or Country Clubs on a part salary and
copmission or stralght commission basis. The Golf or Country
Club holdlng a retall liquor license for consuﬁytlon uvon the
premises

If there has been no such ruling ns yet upon this
gquestion, do you congider 1t nermissible to coupensate the
steward on a full or part commission basis.

Very truly yours,

Je HuihY O'BRIEN

Novenber 5, 1936.

J. Harry O'Brien, Lsq.,
Hoboken, N. J.

Dear Mr., O'Brien:

Paying a steward on & comnaission basis might cause
undue promotion of the sale and consumption of alcoholic
beverages by giving hinm a direct participation according to the
volume of business done. It might, because of the profit
notive, cause temporary blindness as to age or schbriety of
patrons or total loss of sight of time or general let down.

But this 1s also true of the employer. Both, however, rcgard*
less of personal interest, must obey the law, The licensee is,
at all times, fully responsible, not only for his own acts but
for those of his employees., It is a smort51ghted steward who
endangers -the business of the boss and his own permanent employ-
mant by trifling with illegal sources of gain.

imployrent on 4 commission ba51s is a mnatter of policy
for each licensee to decide for himself. He shoulders the
entire risk, There is nothing in the Control Act or the
Rules against it.

Very truly yours,

D. FREDERICK BURNETT
Comunissioner

LICENSES - I“‘}ING AUTHORITIES - POWER TO ISSUE LICENSE TO T4KE
EFFECT AFTER TERM OF ISSUING: AUTHO&ITY EXPIRES - WHERE TERM OF

‘OFFICE OF ISSUING AUTHORITY EXPIRES ON DECEMBER &1, 1986, IT HAS
-NO POWER TO ISSUE A SEASONAL LICENSE TiKING LFFECT MAY 1, 1987.

September 24, 1946.
Dear Commissioner Burnetts:
I should appreciate very wmuch having your advice as to

Seasonal Retall Consumption Licenses. One of the municipalities,
which we represent, will probably within the next week have an
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avplication for a Seasonal Retail Consumption License for the
veriod of May lst to November 1st, 1937.

It is my opinion that the present Borough Council has
no right to grant a Seasonal Retailil Consumption License to
commence on May lst, 1937 and expire November 1st of next year.
My opinion is based on the fact that as a general principle of
law, no Borough Council has the right to bind the new Council which
will take office on January lst, 1937.

While I presume that the new Borough Council taking
office on January lst, 1937, would have a right to grant a
Seasonal Retail Consumption License effective May 1lst, 1937
and expiring November 1lst of that year, I should appreciate
having your opinion as to whether or not Section £3 of the
Control Act is operative. I refer particularly to the first
sentence of Section &3 which reads: "ill licenses shall be
for a term of one year from the first day of July in each year.%
This provision would seem to indicate that all licenses would
expire on June 30th in each year.

An I correct in my opinion that Section 23 of the
Control Act 1s not effective as far as Sunmmer Seasonal Retail
Consunption License is concerned?

Very truly yours,
GEORGE W. BABCOCK

October 7, 1936.
Mackay and Babcock, Esgs.,.
Hackensack, N.d.

Gentlemens att: George W. Babcock, FEsy.,

Your letter of September £4th has been carefully con-
sidered.

Efficient administration rejguires that, in general

a municipal governing body should not have power to bind its suc~
cessors with respect to matters first taking effect during the
terms of the successors, accordingly, our Courts have repeatedly
held that the appointing body which will be in office at the tine
an appointee is to take his office can alone noke an appointment

to such office unless there is express legislative authority other-
wise. ©See Dickinson vs. Jersey City, €8, N.J.L. 99 (1902) . An
appointment to office to commence during the term of the successor
body -is, therefore, vold. ©See Bownes vs. Mechan, 45, N,J.L. 189
(Sup.Ct. 18823). )

I understand that your present Borough Council's term of
office expires on December 31, 1936 and the inguiry ig whether it has
power to issue a seasonal license to take effect May 1, 1987. Al-
though the Control ~ct conteins ne specific provision which is con-
trolling, it would appear from the adjudications referred to above
%hat no s§ch power exists. ©See Hendersonville vs.Price, & S.E.155

N.C.1887).

The provision of Section £3 to the effect that all
licenses commence on July 1st has no zpplication to seasonal licenses,
the terms of which are definitely fixed by Section 13 of the ict.

Very truly yours,
D. FREDERICK BURNETT
Commissioner

By: Nathan L. Jacobs
Chief Leputy Commissioner
and Counsel
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4.

LICENSEES - EMPLOYEES - PERMITS NECESSARY FOR MINORS TO WORK
IN LICENSED PREMISES IRRESPECTIVE OF WHETHER COMPENSATED OR
NOT.

Honorable Sire

This office represents one Oscar Vliauinck, the holder
of a Plenary Retail Cunsum ytion License, who conducts his place
of business at 138 Fifth Avenue, Paterson, N. J.

Mr. Vlanineck has a daughter Ruth, who is 19 years
old, and supports and maintains in his household a step~-daughter,
17 years old whose nome is Louise Engelskirchen, she being the
daughter of Mrs. Vlianinck by a former marriage. Both of these
narties are nmembers of the licensce's househol&.

Mr. Vlaminck has wmacde inguiry tc this office concerning
his right to use their services in connection with the operation
of the licensed renises. We have advised hin that inasmuch as
these young ladies are members of his fanily and inasnuch as
he does not contemplate the payment of compensation, he could
avail hinself of their services, provided that they did not
serve alcoholic beverages of any kind or wvariety.

We have noted a provision of the Rules and Regulations
promulgated by your office, in which it is specified that no nminors
should be enployed except upon a special pernit obtained from the
Cormission for that purpose, and while we do not regard the presence
of mewmbers of the licensee's famnily at the licensed premises as
violative of this order even though they perforr some incidental
service without compensation, we nevertheless thecught that to avoid
difficulty, it would best serve their purpose to obtain the
necessary pernit. We have, therefore, advised our client to ucke
the proper application at your office.

o Would you kindly advise us whether or not these ladies
can assist their father, upon obtaining the pernit above mentioned,
and whether or not it would be proper for them to serve food and
perform other duties in and about the place, providing they did
not assist in the sale or service of alcoholic beverages?

Our client has further represented to us that his
wife, Louise Vlaminck, who is of full age, performs services in
and about the tavern, which services does not involve the sale or
service of alecoholic beverages. There is a city ordinance pro-
hibiting the emgluynent of a female bartender, and while Mrs.
Vliaminek, the wife of the jroprietor, does not act in that
capacity, our client nevertheless wondered whether she could do
so in the event that during the slower hours of the day, there
would be no one about, to take care of the custoners who patronilze
his establishnent.

It is our opinion that the local ordinance jrohibiting
the employnment of a female bartender does not embrace within its
provisions the situation contenplated by our client, inasrmuch
as the wife under the 01rculstdnces would perform the service
involved gratuitously, and, therefore, could not be said to be
enployed.

Yours respectfully,

DE WALSCHE & BOHL
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Novenber 5, 1936.

DeWalsche & Bohl,.
Paterson, N. J.

Gentlenen:

I have yours re Oscar Vlaminck, holder of a Plenary
Retail Consunption license at 138 Fifth Avenue, Paterson, New
Jersey. Your letter states that Mr. Vliaminck desires to enmploy
his daughter and step-daughter, who are ninors, to serve food
and perform other duties, not including, however, the sale or
service of alcoholic beverages; a2lso to utilize the services of
his wife as bartender during certain periods of the day. '

In reference to Mrs. Vliaminck, you are correct in
stating that the City of Paterson adopted a resolution pro-
hibiting the employment of female bartenders. Such resolution
was approved by me on December 3, 1935. Mr. Vliaminck, therefore,
cannot employ his wife ag a bartender at any tine. She nay,

however, continue her duties on the licensed prenises in a

capacity other than tending bar, and, being of full age, needs
no pernit from ne.

You are also correct in stating that the Control Act

. and the State regulations nrovide for the employment of minors

by licensees if special permission of the State Commissioner is
obtained.

It will, therefore, be in order for iHr. Vlaminck to
present his application to ue for the employmént of his daughter
anc step-daughter in the capacity above mentioned.

Enclosed are the necessary forns.

The foregoing rulings apply irrespective of whether any
salary or wage or compensation whatsoever is paild elther
Mrs. Vliaminck or the children. The operative words of the
Statute are: "shall be knowingly employed by or connected in any
business capacity whatsoever with the licensee". To employ means
to make use of the services of another; to have or keep at works;
to entrust with some duty. The Statute does not say "hire".

- "Employ" emphasizes the idea of services to be rendered, whereas

"hire" places the accent on wages to be paid. The Statute ,
clinches the case by the alternative "or connected in any business
capacity whatsoever with the licensee'.

Consequently, both the wife and the children arc subject
to these rulings, irrespective of whether they are compensated oOr
not. '

Very truly yours,

D. FREDERICK BURNETT
Commissioner

MUNICIPAL ORDINANCES -~ PROHIBITION OF EMPLOYMENT OF MINORS - EXTENT
TO WHICH SUCH REGULATIONS WILL BE 4APPROVED.

: November 5, 1936.
Edward DuPree
City Clerk,
Paterson, N. d.

My deér'Mr. DuPree:

In connection with an induiry which I have Just recelved
from DeWalsche & Bohl, 64 Hamilton Street, Paterson, regarding
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the enploynent of waitresses who are ninors in a Paterson restau-
rant which holds a liquor license, I had occasion to refer to the
resolution imposing certain regulations upon plenary retail con-
sunption and distribution licensees which was adopted by your
Board of Aldernmen on June 29, 1938.

Section 7 of the resolution, had it not so far as

applicable been disapproved by me in letter to you of Decembher
3, 1935, would have controlled That part of Section 7 referred
to read "No licensee shall have in his or her employ anyone
under the age of £1 years....." It was disapsroved becouse
inconsistent with Section 23 of the Control Act which »ermits the
employnent of minors with the approval of the Conrmiissioner and
subject to rules and regulations provided that they not in any
nanner sell or solicit the sale of alcoholic beverages. While
approval nmight have been given to the regulation if it had been
confined to prohibiting the employuent of winors in capacities
which reasonably cculd have been considered detrimental to their
noral welfare or contrary to local public policy, yet in the forn
in which it was presented it wds too broad because it would have
prevented all employment whatsoever of anyone under twenty-one.
For instance, the enmployment of ninors as clerks or.delivery boys
in groeety or drug stores, ds bellhopd or bus boys in hotels and
restaurants; ay caddiés in golf clubg and in other capacities
which colild easily and effectively Ye segregdted from that part
of the erployer's business involving the sale of alcoholic
beverages.

Illuvstrating what I mean by prohibiting the employment
of minors in capacities which reasonably could be considered
detrimental to their welfare or contrary to local public policy,

I call your attention to re Hightstown, Bulletin 117, item 5.
Section 16 of the Hightstown ordinance prohibits minors from
singing, dancing, performing, acting, playing in an orchestra

or engaging in any performance or entertainment conducted upon a
licensed premises. It relates to specific employment, the nature

“of which must bring minors in intimate contact with the licensee's

alcoholic beverage business. Hence, even though under the statute
the Commissioner may issue permits for the employment of minors
in such capacities, the local regulation was approved.

If your Board desires to enact a regulation similar to
that of Hightstown, it is at full liberty to do so, and it will be
approved the same as the Hightstown ordinance. So also any other
prohibitions concerning minors providing they are consistent with
the law and appear to be sound and fair policies. Will you please
bring this to the Board's attention at early convenience so that
there may be no misunderstanding of the reason why Section 7 of the
Regulations of June 29, 1935 was disapproved in part.

Herewith is copy of my reply of November 5th to
DeWalsche & Bohl.

Very truly yours,

D. FREDERICK BURNETT
; Commissioner

DISCIPLINARY PROCEEDINGS - CONDUCT RULE 4- PICKPOCKEIS AND WOMEN
November 4, 1936.
Mr. A, D. Bolton,

City Clerk,
Passaic, N, J.

Dear Mr. Bolton:

I have before me staff report and your letter of
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October 28th, relative to proceedings before the Board of '
Commissioners of Passaic against Andrew Smyslo, charged with
having violated. the State Rule which provides:

"No licensee shall allow, permit or suffer in
or upon the licensed premises any known criminals,
gangsters, racketeers, pick-pockets, swindlers,
confidence men, prostitutes, female impersonators,
or other persons of ill-repute.n

I note Smyslo was adjudicated guilty and his licensc suspended
for five days. : ‘

The report states:

"On August 6, 1936 one Marin complained to the
Passaic Police that he had lost a2 wallet containing
$30 in the licensed premises. He also degcribed the
activities of two women in the licensed premises.
Subsequent investigation revealed that the two women
were recorded in the police records as disorderly
persons and the facts indicated that their 1llegal
activities were being carried on in the licensed
premises. The licensee had been warned by the
police to keep them out of his place.® :

I am not expressing any opinion on the merits of the
case, because, perchance, it may come before me by way of appeal,
and my mind, therefore, must he entirely open on that score.

Licensees will learn that they are to be held to striet
account in Passalc for the proper conduct of their licensed
premises and that vice will not be tolerated in licensed premises.

Please express to the members of the Board my apprecia-
tion for their cooperation in law enforcement.

Very truly yours,

D. FREDERICK BURNETT
Commicssioner

LICENSEE - NON RESIDENTS - STOCK HELD BY NON-RESIDENTS IN CORPO-
RATIONS HOLDING LICENSES PURSUANT T0 -THE EXEMPTION AFFORDED BY
SECTION *22A IN FAVOR OF RENEWALS MAY BE THANSFERRED TO OTHER
NON-RESIDENTS - NO CORPORATION (EXCEPT CORPORATION HOLDING
LICENSE PURSUANT TO THE AFOREMENTIONED EXEMPTION) MAY HOLD A .
RETAIL LICENSE WHERE ANY ONE OF ITS STOCKHOLDERS HOLDING iORE
THAN 10% OF ITS STOCK DOES NOT QUALIFY IN EVERY RESPECT AS AN
INDIVIDUAL APPLICANT.

October.7, 1936.
My dear Commissioner:
A ¢lient of mine residing in New York has become
interested in the purchase of the stock of two corporations

now engaged in the sale at retail of liguors under distribution
licenses and these two problems have presented themselves.
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1. May a non-resident who owns more than 10% of
the stock of a corporation which had procured its original
- license prior to the passage of Section 2&p <ell and assign
his stock to another non-resident at this time without
affecting the status of the corporation when it applies for
its renewal license next July?

2. My a2 res1dent stockholder of more than 10%
of the stock of a corporation which received its license
after the passage of Sectlon 2&A sell his stock.to o non-
resident without affecting the renewal right on July 1lst
next?

Sincerely yours, -

CHARLES HERSHENSTEIN

October 28, 1936.

Charles Hershenstein, Esg.,
Jersey City, N. J.

Dear Sirs

Your letter of October 7th has been referred to me’
for attention.

Under section 22 of the Control Act a retail con-
sumatlon or distribution license may not be issued to an
1nd1v1dual unless he has been resident within this State for at
least five (5) years uontlnuously imrediately prior to his
application. And under section *224 (P.L. 1906, c.188) no
such license muy be issued to a corporation unless each owner
of more than 10% of its stock has likewise been resident for
five (b) years, except, however, that licenses held by
corporations at the time of the passage of this latter Act
may be renewed desplte non~com311unce wlth the re sidence
req¢uirement.

The legislative policy is evident. Retail licenses
are to be confined. to residents and the corporate device may not
be used to circumvent this policy. The exemption in the 1936
Act in favor of renewals is for the protection of the limited
number of businesses theretofore established and owned by
corporations having non-resident stockholders. Transfers of
stock by such non-resident stockholders are not prohibited either
~by the letter or spirit of the Act. Consequently, your first
inguiry is answered in the affirmative.

Your second inguiry, however, presents different con-
siderations. If the free transfer of stock in & corporation
having all resident stockholders to non-residents were permitted,
the statutory policy in favor of residents could be nullified.
Every existing corporate licensee and new corporate licensees
could ultimately be owned entirely by non-residents. The Act
should receive a liberal construction to avoid disregard of a
clear legislative policy. Accordingly, it is the Commissioner's
ruling that, exclusive of the -limited rnumber of corporations
holding 1icenbus pursuvant to the exemption afforded by section

#224 of the Control Act in favor of renewals, no corporation nay
obtain or hold a retail consumption or distribution license where
any one of its stockholders holding more than 10% of its stock
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does not gqualify in every respect, including residence, 25 an
individual applicant.

Very fruly yours,

D. FREDERICK BURNETT
Commisgioner

By: Nathan L. Jacobs

Chief Deputy Commissioner -
and Counsecl

APPELLATE DECISIONS - WEHMANN vs. HOHOKUS®

HUGO WEHMANN, | )
| Appellant, )

-vs | ) ON APPEAL «
TOWNSHIP COMLITTEE OF THE ) CONCLUSIONS
TOWNSHIP OF HOHOIUS,

) Resvondent. ;

Thomas S. loughty, BEsq., Attorney for sppellant.
BY THE COMMISSIONER:

Appellant appeals from the denial of his application
for 2 »lenary retail consumption license in connection with the
restaurant which he has conducted for the last six yeurs on prem-
ises located on State nghwdy %2, Mahwah, Township of Hohokus.,

Resnondent filed nho answer and made no appearance at
the hearing on appeal. The petition of appcal, however, states
that while no resson was given for the Qenld] a resolution was
thereafter adopted limiting the number of such licenses to the
eleven which were then issued and outstending.

- The Township is very large gecgraphically, extending
in either direction some scven or eight miles. It 1s subdivided
into several separate communities. Six of the »resent licensed
Jremlses are concentrated in the factory district of West Mahwah.
appellant's restaurant is in a rural district, more than 2 wmile
from any other tavern. : '

appellant testified that there was a renl need for a
license in his locality. No objections were filed against the
issuance of the licensc, and the appellant is personally qualified.

In view of the record and the absence uwf any evidence
in supnort of the denial and the subsequently adopted limitation,
I find that the denial and the llmit tion are unreasonable as
applied teo the appellant.

The action of respondent is, therefore reversed.
The respondent is directed to issue the license as ap;lied fo

D. FREDERICK BURNETT
Comriissioner
Dateds DNovember 6, 1936. '
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9.

10.

SOLICITORS! PERMITS - MORAL TURPITUDE - FaACTS EXAMINED -
CONCLUSIONS. _ :

November 6, 1936.

Re: Anplication for Seolicitor's Permit —.Case No. &9.

In his guestionnaire applicant stated that he had
never been convieted of a crime. Fingerprint records disclose
that he was arrested in 1926 and held for the Grand Jury on a
charge of atrocious assault and battery. 4pplicant was notified
to appear for a hearing to.deternine whether he had been convicted
of a crine. ‘ ‘ '

From the testimony given at the hearing, it appesgrs
that the charge arose out of an altercation between appellant and
his wife. It secms that, at first, they merely argued about
money, but he, perhaps running short of arguments, acted unwisely
in pushing her and she, in furn, resenting the fact that he had
thus overstepned the bounds cof his marital prerogatives, pushed
him. It does not appear exactly what degree of force was used
by either party, but appellant testified that when his wife
pushed him she cut her hand upon a pair of scissors which he had
in his pocket. Appellant was arrested, arraigned in the
Recorder's Court, and at first was held for the Grand Jury on a

~charge of atrocious assault and battery. He testifled, however,

that the Recorder immediately changed his mind, and, instead of
holding hin for the Grand Jury, imposed a fine of $&£5.00, which
was pald, This version of the affair is verified by & letter
received from the Chief of Police of the City in which the arrest
was made. ‘

Appellant further testified that he thought he had
never been convicted of a crime because he had not been sentenced
to jail and had not been held for the Grondé Jury.. I believe that .
he acted in good faith 1n stating that he had never been convicted
of a crime, There is no question of moral turpitude involved.

It is recommended that the Solicitor's Permit be granted.

Edwara J. Dorton,
attorney-in-Chief.

Without attemnt to acdjudge marital
prerogatives,; if such there be, or
ascertain why scissors should appear
in a man's nocket, the facts show no
moral turpitude. - Issue the permit.

D. FREDERICK BURNETT
Cormmissioner

SOLICITORS' PERMITS - MORAL TURPITUDE - FaCTS LXAMINED - CONCLUSIONS.

February 19, 1926.
Re: Application for Solicitor's Permit
‘Case'No. 2l

Application was filed for solicitor's permit pursuant
to the provisions of P.L. 1935, c¢.256. In his cuestionnaire appli-
cant admitted that he had been convicted of the crime of embezzle-
ment and placecd on probation to make restitution. Our investigation
discloses that the applicant had been indicted for embezzling
$1,081,00 while employed as collector for a brewery, and that, after
pleading non vult in the Court of Special Sessions, he had been
sentenced to one year at the County Farm. It further appeared that
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after suspending sentence, the Court placed the applicant on
probation for two years to make restitution. Ordinarily the crime
of embezzlement is a crime involving moral turpitude. OSee '
"ionlication for Solicitor's Permit, Case No. 5" Bulletin #92,
item 10, and cases cited therein. Notlcc was served upon the
apnlicant to show cause why his application should not be denied
on the ground that he had been convicted of a crime involving
moral turpitude, and a hearing was duly held.

At the hearing applicant testified that he collected
during one weck the money mentioned above, and that he carried
this sum of money in cash in the pockets of his clothes. He
further testified that he had suddenly discovered that this
money was missing; that he accused his wife of taking the money
out of his pocket; that she immediately left him and that there-
after he obtained a divorce from her. He further said that when
the brewery went into receivership a short time thereafter, the
receiver had caused his arrest because of the shecrtage in his
accounts. His explanation is interesting - because, if true, it
might show an entire absence of gullty intent on his part.

In order to test the story told by applicant, it was
deemed advisable to examine the records of the Court of Chancery.
These records disclose that about six months after the embezzle-
ment occurred, applicant's wife instituted suit for divorce
against him, alleging extreme cruelty; that the action was un-
defended and that petitioner has received a fincl decree of
divorce. From the petition filed in the divorce proceedings
it appears that applicant's wife had left him prior to the
time of the embezzlement and not, 2s he now says, after the
alleged embezzlement.

Our investigation further disclcses that the appli-
cant, shortly after his arrest, gave an explanation to sworn
offlcers of the law of the 01rculstanceo surrounding the
embezzlement which differs entirely from the explanation given
by him at the hearing, viz., he admitted that he had collected
the money as agent for the brewery, but said that he had "becone
confused in his accounts due to paying credit for bad barrels
of beer to customers anua money he spent on the trade when
collecting." 1In said explanation he admitted liability to the
anount namedin the indictment and stated that he was anxious to
make restitution 1f given an opportunity by the Court.

Consideration of the testimony and of the facts dis-
closed by our 1nvest1gat10n leads to the conclusion that the
explanation now given by the applicant isg untrue.

It is recommended that the application for solicitor's
nvermit be denied.

EDWARD J. DORTON
Attorney-in-Chief

APPROVED:
D. FREDERICK BURNETT
Cortuissioner

1. ©SOLICITORS' PERMITS - MORAL TURPITUDE - FaCT8 EKAMIN
CONCLUSIONS.
June 16th, 1936.

IN RE: Hearing No, 101

In his questionnaire filed with this Department prior to
the issuance of his permit, the solicitor swore that he had never
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been convicted of any crime. Subsequently his fingerprints were
taken and, as a result thereof, it was disclosed that he had

been conv1cted in the year 1920 on a charge of breaking, Lnterlng
and larceny.

At the hearing the solicitor explained that in the ycar
1930 he and two other young men had broken into a railroad station
and had stolen about Twenty-Five Dollars ($25.00) worth of shirts.
The solicitor was about twenty years old at that time. After his
convietion, he was sentenced to the ©State Reformatory at Rahway,
and remained there for about fifteen moenths, after which time he
was paroled.

The crime of breaking, entering and larceny involves
moral turpitule. U.S. ex rel Griffo vs. McCandless, £8 Fed. 4nd,
287; Tessari vs. Schmucker, 53 Fed. 2nd, B70.

It is recommended that this permit be revoked.

At the conference the solicitor made a plea to the
Commissioner that, if the decision wag unfavorable, notice thereof
be sent to him,so that he might resign from his position rather
than be discharged. He is a married man, with two children, has
worked for his nrescnt employer since Repeal and impressed me quite
favorably. I told him at the conference that I would convey his
request to the Commissioner.

Edward J. Dorton
Attorney-in-Chief
APPROVED AS TO BOTH RECOMMENDATIONS
D.. FREDERICK BURNETT
Cormmissioner .
SOLICITORS!' PERMITS - MQRAL TURPITUDE - FaCTS EXA&INED - CONCLUSIONS.
June 16th, 1936.

IN RE: Hearing No. 104

In his yuestionnaire filed with this Department »rior to
the issuance of his permit, the solicitor swore that he had ncver
been convicted of any crine. Subsequently his fingerprints were
taken and as a result therecf, it was disclosed that in 193Z2 he
had been convicted on a charge of attempted burglary and placed on
probation for three years.

At the hearing solicitor explained that in 193%, while he
was out of work, he and four other young men were arrested while at-
tempting to take some gasoline for their auto from the tank of
another auto parked in an open field near a railroad station. They
were also accused of attempting to steal a tire from the other car.
All were tried in Special Sessions and pleaded guilty. Four of then,
including the solicitor, received three years probation and the
fifth young man received a jail sentence because he had & criminal
record, _

While technically the crime might be designated as at-
tempted burglary, it does not appear from the evidence that there
were any elements in this case usually associated with the crime of
burglary. Rather, 1t takes on the anpearance of a boyish prank
and while his conduct was reprchensible, I do not’ believe that the
act for which he was convicted was of such a base'nature as to

_involve turpitude.

As to his false affidavit, solicitor explained that the
cuestionnaire was filled out in his employer's handwriting and that
he had signed the affidavit without reading it.
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~ Undoubtedly the affidavit was false. It is recommended
that if - a solicitor's permit is granted to him for the next license
period, such permit be not issued until five (5) days after the
license neriod begins., ’

Baward J. Dorton
Attorney-in-Chief.
APPROVED: = a&s to issuance but, . ' :
as he has not learned much since
1932 about telling the truth,
withhold permit until November 1st.

D. FREDERICK BURNETT
Commissipner

SOLICITORS' PERMITS ~MORAL TURPITUDE-FACTS EXAMINED-CONCLUSIONS.

June 16th, 1936.
IN RE: Hearing No, 107

In his cquestionnaire filed with this Department prior to
the issuance of His Permit, the solicitor swore that he had never
been convicted of any crime. Subsequently his fingerprints were
token and, as a result thereof, it was disclosed that in 1938
he had been convicted on a charge of petty larceny, given 2 sixty
days suspended sentence. .

At the hearing thereafter granted to him, the solicitor
explained that at the time of his conviction he had been engaged in
business as a farmer and had -stolen some sheaves of wheat from a
neighboring farm. -Thereafter hé had been arrested, convicted of
petty larceny and received the suspended sentence.

It has been held that petty larceny under certain circum-
stances may involve moral turpitude. Patricola vs. Kernuth (1935)
9 Fed. Sup. 961. Under the circumstances of this case, however, the
theft does not show an act of baseness, villainy or depravity and,
hence, does not involve moral turpltude.

As to the false statement in his guestionnaire, solicitor
said that he had not disclosed this conviction to his ewmployer, who
filled out the questionnaire, "because maybe I couldn't get the job
down there®. '

This solicitor has never been convicted of any other
crime and gpparently his record is otherwise good. There is no
doubt, however, that his questionnairc contained a frlse statement.

It is recommended that if a solicitor's permit is granted
to hinm for the next license period, such permit be not issued until
five (5) days after the license seriod begins. :

Biward J. Dorton,
Attorney-in-Chief.

APPROVED: as to issuance but, in
view of false affiddvit, withheld
permit until September 1lst, half the
time of case 104 because of his candor

at the hearing. , N e
Ll {0 VA ,  arsie Wiely
Commissioner @@3@ e




