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1.. APPELLi.iTE. DECISIO,NS - DeCICCO AND HULA v. MANVILLE_. 

SUFFICIENT IJICENSES IN VICINITY 

JACK DeCICCO and Joi-IN RULA, ) 

Appellants, ) · 

-vs-

B0110UGH COFNCIL OF THE 
BOHOUCH ·oi-;i lVJANVI:LLE, 

_ i{espondento 

) 
\ 
j 

) 

_) 
I 

DENIAL AFFIRMED.·. 

ON APPEAL 
CONCLUSIONS · 1rnD" ORDER 

Mi1t~:>1: A .. Weisss Esq.,, .Attorney for Appello.nts. . 
Ala:;:cander ZycL1llas,. Chair:dan of Alcoholic Bevero.ge· Comrnittee, 

c.ppearing on behalf of Respondent .. · · 

Tbis appeal is from the refusal· of ·the Borough Council of'. 
Manville to grc:.nt a transfer of J"ohn Rula rs plcmc.:ry retail consump­
tion license to Jack DeCicco and to grant a simv~l taneous transfer 
of such license·.from 300 South Main.Street, its present site, to 
prm11ises lmovlf.(l as the Parkvvay Alleys on North ·Ma:i_n· Str.eet in tho 
Borougho · · 

At the o_utset, it must be noted that the Mayor; who pre­
sj_ded over and conducted the hearing below on the pres .. ent applica­
tion., is a·1riember_and director of a club, the Polish Home .. Inc.J 
which holds a· plenary retail consumption license· in tho Borough .. 
(such licens,2 having been issued to tho c~ub by this Department 
ur1cl er h 0 s . . 3 3 : J.. -2 0) o_ . . 

The Mayor.? because .of such conne·ctfon Yvith that "licensee, . 
was thereby disqualified from participating in any way in any of 
the Council's actions in alcohol'ic h2verage- matters.. See He Butera, 
Bullotin 257, Item 4. Hence, even though the l:v1ayor apparently did 
not express. any opinion or cast any vote at the hearing below, 
nevertheless his parti.cipation in the proceedihgs, by way' of pre­
siding ove1~ . the he.~ring ~ vi tin tes the Courn.Hl' s ·action~; See 
Petrus ha v. Mine Hill 2 .Bulletin 146 9 Item 8.· Als·o see Hill v. · 
Elg.knemcde ,,_ Bulletin 296 ,· I tern 9 0 Th2 Mayor · shoula, .· similar to . the· 
action of one of the Councilmen vvho is a member aid also· an .em- · 
ployee (mariager) of the Polish Homo Inc.~ hayd.stc~ped-out of the 
·hearing entirely. · · · : · · · 

Hence I would normo.lly be compelled to reverse :respondent~ s 
denie-1. in. this Cc~Se and remand thE; matter to the· Borough Council fQr 
full consideratj_on anew without the ·Mayor ·(or· any other di,squali- ·. 
fied person) . participating in an;y- 1go.y in the ·case o · · 'Ses Bartoli:-:: v .. 
. Jislrrison 2 Bulletin ~304J Item 2. · · · 

. However, appcllmit rias expressly waived the ·defect of the 
Mayor's participation in· this case and asks for a· di3tcrmination on 
the merits. In view of su.ch waiver and the~ fact that I finC.::. nothing 
to impugn the good faith of either the :Niayor or the Council, the re­
sponclcnt' s action will ther8fore be viewed as though it had been 
taken in proper course. 
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As to the merits: There are in Mariville a total of twenty 
consumption and three so-called npackage store" licenses, all being 
located at the same sites sh1ce July 1, 1939 (except that, on appo.r­
ently two instances, place to place transfer of license was permitted 
merely to i.:mlarge the licensed premisos by adding adjoining premises). 
On September 28, 1939 the Borough adopted an ordlnance limiting con­
swnption and "package store" licenses to the outstanding numbers of 
twenty and three respectively. 

The consumption license in question is located at the southern 
encl of Manville in a vicinity (loosely called nweston") which is de­
scribed as "modestlyn developed. It stands virtually alone as a 
liquor place at that encl of the Borough, the nearest liquor places 
being two taverns approximately one-half mile to the north. 

The proposed site of the transfer is at the other or northern 
end of the Borough, which is apparently quite well settled and ~1ich 
is described as the fastest growing part in Manville. It is either 
part of or contiguous to a gt:merr.d vicinity where there are at least 
eight taverns, although none is in the; j_mrrn~diate locale, the nearest 
b.z~ing some three hundred fifty yards from the proposed site. 

The proposed transfer was apparently denied for the reason 
(nt least among others) that it would, ln viovv of the recited facts, 
leave the southern end of the Borough without any nearby licensed 
place, and, on the other hand, bring an additional liquor place to 
at least th::; outskirts of a vicinity where moro thari sufficient 
taverns already exist. 

This Department has repeatedly held that, in accordance with 
th2 principle of "home rule, n determination as to' the geogrctphic 
distribution of retail liquor licenses in a municipality and as to 
the number of licenses to be permitted in any area lies within the 
sound o.nd bona fide discretion of ttie local issuing authority.. See 
Rosenvinge v .. Metuchen, Bulletin 249, I tern 6, and Raynor v. \iVest 
Dcptfard? Bulletin 462, Item 5, and cases there citedo 

In the present cnse I cannot say that responde:nt abused such 
discretiono Being limited under Borough ordinance to the existing 
nw11ber of licenses .:i it is not u..YJ.reas(mnble for it to object to a 
transfer which, as here.:i would maldistribute those licenses by blank­
ing the southern encl of the Borough ard adding another license nt or 
near a general vicinity where a number of taverns exist. 

The case would stand on Jiffer;~=mt footing if ther>:J were 
adequate proof that, irrespective of locntion of the other liquor 
places, public need and convenience require o. liquor license at the 
proposed site. However, I fi.rn~~ no such proof in tho rc~corc1o Al though 
appellants point out that there is n large nearby factory, the Jolms­
Manville Asbestos Coo, employing Tl over three thousanC:. pr::oplerv, ar.i.cl 
further, that the northern end of Mc~nville is the Boroue;h' s develop­
ing section, it would n0vertheless appear that the congregated to.verns_, 
at least four of which are not very far distant, are adequate; to cope 
wi~h this situationo Likewise, the further fact that bowling alleys 
ar~ being operated at the proposed site and that various patrons 
there have expressed desire to be able to drink with their gc.me falls 
·rar short of any requisite public need mandating a license fur tho 
proposed premises. 1rlie two bowling places in the Borough wnich huve 
liquor licenses seem sufficient for those bmvlers who need tho refrGsh­
rnent of alcoholic beverages at their play o 
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Hence, since I find no reason for rcv~rsal in this.case, re-
- spondentts action.is therefore affirmed. · 

It is unnecessary to consider the questimi whether or not the· 
application for the proposed transfer was fatally defective ~n that 
the applicar1t ts. ttnotice of intention ff crroneo"usly descrlbed· the ap-. 
plication as being by Jack Decicco for original issuance .of a· 11-
cenSQ for the· proposed site instead Of being an application by 
DeCicco for per son t ·a per son and pl a co ty place transfer of· nn 
existing license. For the pert:L:nent I'egula.tions governing ·applica­
tion for such trt:.:msfers and proper form of nnotice of iritention.? 11 · 

se~ State Regfilations No. 3. · 

Acc_ordi'.ngly, it is, on this 21st day of June, 1941, 

ORD.EHED, ·that this appeal be anC. her~by is dismissedo 

E • .W o G Al\RETT, 
Acting Commissioner.· 

2o SEIZURES - CONFISCATION PHOCEEDINGS - VEHI\iIOUTH EXTRACT i~,iANUFAC­
TUHED Fon EXPELIMENTAL PUHPOSES WITH BOOTLEG ALCOHOL BY NEW YOHK 
LICENSEE AT HIS HOME IN NEW JERSEY - EXTHACT Ai'JD EQUIPMENT 
FOHFJ:t~ITED - IMPOhTED HERBS RETUENEDo 

In the Matter of t110 Se1zure on ) 
April 25, 1941, of various alleged 
alcoholic beverages, a large ) 
quantity of herbs and other articles, 
from Cesaro Boccafogli, at 244 Van ) 
Houten Avenue, in· the City of Passaic, 
county of Passaic nnd·State of New ) 
:rors·ey. 
------- ~--·----) 

Case No. 6012 

mr HEAfl.ING 
CONCLUSIONS AND ORDER 

·Nicholai Martini, Esq., Attorney for Cesare Boccafogli. 
Harry- Gastelbaum., Esq., Attorney for DepartnKmt of Alcoholic 

Beverage Control. 

: On Apri.1 25, 1941, investigator_s of this Department, acting 
upon information that illicit alcoholic beverr::cge activity took place 
at ·a dwelling locatec. at 244 Van Houten Avenue, Passaic, vis~ted ~he 
premises v~hero. they identifir2d themselves to Cesare Boccafogli, the 
occupant, and with his consent searched the pr.emfsE~s, finding in the 
basenient a· 1arge que.nti ty of vermouth extract J var :Lou~ luirbs, ·.a 
5-gallon · c·an of untaxed n.lcohol, a number of empty· 5-gallon cc.'Lns and 
other i terns mentioned in Sche(lule nA n annexed hereto. Bbccafogli was 
arrestecl and subsequently made a voluntary signod statement iri"which 
he sa±C ... that ·ror experimental purposes he ho.u manufactured vermouth 
·extract in· his· home o.nd had utilized the bootleg alcohol in its rn.c.nu-
facture ... · 

At .the hearing Boccafogli die: not contest forfeiture· of the 
alcohol or the . empty· cans but resisted forfeiture of the othe;e .seized 
-items, particularly the vermouth extr~~ct and the he:;-bs ~ . .. 

. . . 

Tho. alcohol is presurnably. bootleg becaupe' al th1JUgh 'fit• for 
bev·erage purposes, it bore no tax stc:.rnps. P .L. 1939 J · c ·• ·: 1.77. 1vlore­
over, Boccafogli admits and concedes that the alcohol is_ illicit. 
Hence, it and all the other property seized upon the premises in 
which the alcohol vvas f um1d are subject to ccmfisca tion. 
R. S. 33:1-66(b). It is determined that the seized property consti­
tutes unlawful property. 
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The sole- is.sue -is . ·whether, under equitable principles, I 
should exercise my discretion and return any or all of the seized 
property to Boccafogli. 

Boccafogli is .the· President of Societa Vinicola Torino, Inc., 
the holder of a New·_ York winery license. The_ vv-lnery 3 - al though in 
corporate formJ is .actually operated under a _partnership agr_eernent 
between Boccafogli and one Fioravera~ Sach the ovmer of a half inter­
est 1n.. the corporation, whereby Bocca_fogli manufactures vermouth a:n.d 
Fioravera manufactures ·all other wines J· each paying out all expenses 
and receiving all prof.its in connection wi t~n their respective enter­
prisf;s. It appears that in the trade there is constant experimenta­
tion to invent and improve vermouth formulae which have considerable 
value and are closely. safeguarded. Boccafogll -states that, partly 
t-o envelop his experiments in secrecy (apparently being somewhc1.t _ 
distrustful -of his partner) and partly for convenience and as n hobby, 
he conc~ucted experiments on new forr.:mlae in his home. He admits thnt 
he has been doing this_ since 1936 but emphatically denies that any of 
the extract produced us a result of his experiments lms at any time 
been used in conjunction with or transported to the New York winery .. 

Subsequent investige~ tion by this Department -failed to un­
cover_ any evidence that Boccafogli had,9 _in fact, usedJ _in the v~~nery, 
any of the essences 111anufactured in his hon1e, and verr.10u.th experts 
who testified on his be.half stated that it was impossible!I with the 
limited facilities in his basern.::;nt, for Bocca:fogli to manufacture the 
finished product upon a commercial sco.leo If this were all, I would, 
perhaps, be inclined to excuse his conduct and return the extract 
tmder a special permit or license retroactively validating its nanu­
facture, but the fact remains that ho used in the experimentation 
bootleg alcohol vvhich he claims was foisted upon him by a gangster to 
whom he hnd loaned s01Ti'2 money anc~ who, under threats of personal. vio­
lence.? had forced him to tak0 the alcohol in cancellation of the debt" 
Boccafogli is a liquor license(;'j. Ha lmew he ·would have no excuse if 
he was caught with this bootleg, and al though h(~ may have been afraid, 
as he says, to call the police vvhen the alcohol -Nas deliVQred to him 
against his will, he cannot offer any explanation for his failure to 
destroy it. Under the circumstances, he does nqt merit return of the 
extract, which contains bootleg nlcoholo 

As to the herbs: It appears from Boccafogli's te;:)timony that 
the herbs vrhich were imported from Greece, Italy, Fra:pce and_ other 
countries in the vicinity of the Mediterranean Sea were purchased by 
Boccafogli some two years ago; that it is_ virtually impossible to 
obtain another supply due to the war; that they represent a, four year 
supply, and if they are not returned, it will mean the ruination of 
his busine~s, ns he would have to scrap his present -manufacturing.pro-
cesses. · 

Boccafogli has no prior criminal record and-has heretofore 
had o. clean slate with th:; N~w York_ and Feeler al· liquor_ authorities. 
He has boen full;yr cooperative, not only with this Departr:ient but with 
tho police authorities as well. Several character witnesses have 
testified as to his excellent reputation as a law-abiding citizen. 
Under all the circumstances, and in view that he has already been 
criminally c.onvicted and fined for his offense and must starid to lose 
all the other seized property ( tJ:1e extract alone being valued' at 
$2,000.00), T believe that .for.feitur~:: of -the herbs, ·with its_ att(mclant 

- business .consequences .upon Boccnfogli, Vilould result in undue hardship 
o.nd be unnecessarily severe. I will return the herb_s. 
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Accordingly, it is ORDERED that the seized property, more 
fully described in Schedule "A" annexed· hereto, be and·the same is 
hereby forfeited in accordarn~e with the provisions of R.S.33:1-66, 
and that it be retained for the use of-hospitals and State, County 
and municipal instituti,ons.? or destroyed in whole or in part at the 
direction of the Commissioner. 

E. Wo GARRETT, 
Acting Commissioner. 

Dated: June 21, 1941. 

SCHEDULE ttA'' 

15 - 50-gallon barrels of vermouth extract 
34 - containers w~th approximately 135 gallons of 

vermouth extract 
1 - 5-gallon can of alcohol 
1 - 5-gallon bottle of alcoholic beverages 
1 wine press and stand 
1 - 100-pound barrel of orange peel 
7 quart bottles of wluskey and 6 bottles of wine 

'l 8 - bottles of vermouth and 8 bottles of wine 
38 - empty 5-gallon cans 

a quantity of labels and tinfoil tops 

3. APPELLATE DECISIONS - R. & F., INC. v. TEANECK. 

RENEWAL OF LICENSE DENIED BECAUSE OF NOISE AND ANNOYING NEON 
LIGHTS - DENIAL REVERSED TO AFFORD THE MUNICIPALITY THE OPPORTUNITY 
OF CONSIDERING THE QUESTION ANEW UPON APPLICATION FOR CURRENT 
RENEWAL. 

R. & F. , INC. , ) 

Appellant, ) 
-vs-

MAYOR AND COUNCIL OF THE 
TOWNSHIP OF TEANECK, 

) 

) 

Respondent. ) 

ON APPEAL 
CONCLUSIONS AND OHDER 

Leland F. Ferry, Esqf), Lloyd L. S.chroeder, Esq., and Cyril W. 
O'Gorman, Esq., Attorneys for Appellant. 

Donald lvI. 'Wnesche, Esq., Attorney for Respondent. 
S. Charles Savona, Esq., Attorney for lVi. Contant, an Objector. 

This is an appeal from denial of renewal of .a plenary !'e­
tail consumption license for premises located at 653 Cedar Lane;. 
Township of Teaneck. 

After appellant had filed its application for renewal, 
written objections thereto were filed by persons who reside in the 
vicinity of the licensed premises. These objections were, among 
others, that appellant had conducted its business in such a manner 
as to be a constant threat to the· health and welfare of persons 
liv1ng in the immediate vicinity, .and that appellant had violated · 
Gonditions imposed by respondent upon its license for the prior 
fiscal year. After two lengthy hc~arings upon said objections, two 
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Councilmen voted in favor of renewal, two Councilmen voted against 
renewal, and the Mayor cast the deciding vote against the renewal of 
the license.· 

Appellant's premises are located on a portion of Cedar Lane 
which is zoned for and devoted to business purposes. Said premises 
were formerly used as an auto salesroom and adjoin a large garage 
which is located east of said premises facing Cedar Lane. Appellant 
was incorporated in September 1938 and shortly thereafter obtained 
transfer of a plenary retail consumption license from other premises 
to the former auto salesroom. at 653 Cedar Lane. At first it opera­
ted the place as a tavern but now conducts the premises as a res­
taurant and so-called nsupper club," with music, dining and dancing 
Ui.~til the closing hours, namely, 2:00 A.Mo on weekdays, and 3:00 A.NI.. 
on Sundayso 

The objectors who appeared at the hearings below and at the 
three hearings herein reside on Beverly Road, which parallels Cedar 
Lane to the rear of _the licensed premises, and on Catalpa AV8nue, 
which runs between Cedar Lane mid Beverly Roado The rear of some of 
the properties on Catalpa Avenue adjoin a parking lot which is loca­
ted west of the licensed premises a.nd operated in conjunction there­
vvi th. 

So far as appears, none of the objecto"rs has ever visited 
appellantrs place of business. They complained of the noises from 
the parking lot and the licensed premisesj the presence of intoxi­
cated persons in the vicinity of the licensed premises, and the 
existence of_ a large neon sign located on the westerly side of the 
licensed building.? which sign is kept lighted until the closing 
hours.and shines in the bedrooms of some of the objectors. 

·At the hearings held herein, :Mr. Macintosh, who resides on 
Beverly Road, testified that the noises from the parking lot keep 
him from sleeping until two, three and four o'clock in the morning; 
that he can hear music from the licensed premises when the window is 
open. Mrs. Macintosh corroborated her husband's testimony nncl also 
stated that she had seen two intoxicated men and two intoxicated 
women leavirig the licensed premises. 

Mrs. Jones, who resides on Beverly Road, testified that 
there was noise in the middle of the night, caused by the slamming of 
doors of automobiles parked in the lot which adjoins appellant's prem­
ises. 

Mr.· Smith, who resides on Catalpa Avenue', testified that the. 
neon light make·s it;inconvenient to use his bedroom; that there is 
excessive __ noise in the parking lot and that there is noise from the 
licensecl· premises which the air conditioning has not stopped. 
Mrs. Smith corroborated her husband's testimony and said also that 
she ·had seen-a number of intoxicated men leaving appellant's place of 
businesso ·.· · 

Mr. Clapp, who resides on Beverly Road, testified that there 
is a loud.noise from autos in the parking lot until two and three 
o'clock in the morning. 

Mr~ Shequine' who resides on Catalpa Avenue, testified that 
the noise from the parking lot continues as late as 4:30 A.M. and that 
he is .·bothered by the lights from the neon sign shining int() his bed­
room and affecting his sleep. Mrs ... Shequine corroborated her husband's 
testimonyo 
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The evidence further shovrn that prior to the renewal of this­
license for the fiscal year beginning July 1, 1939 and ending June 
30:1 1940, a nwnber of re~idents had objected because of music and 
noise upon the licensed premises until early hours of the morning, 
the parking of cars in the vicinity of their homes, and the existence 
of the neon sign. Respondent renewed the license.for the fiscal year 
1939-40, but inserted the following conditions therein: 

"This license is granted upon the condition that there 
shall be no dancing or the playing of any kind of music 
upon the licensed premises that shall disturb the peace 
and quiet of the neighborhood of said premises betvveen 
the hours of elever1 o'clock in the evening, daylight 
saving time or standard, whichever time is in use, and 
the hour for closing the premises according to the liquor 
ordinance. 

"The licensee shall not 0,llow,· permit or suffer in or upon 
the licensed premisc~s any disturbances, lewdness, .immoral 
activities, brawls, or unnecessary noises, or allow, per­
mit or· suffer the licensed plnce of business to be conducted 
in such manner as to become a nuisanceG 

"Any viola ti on of these conditions shall be sufficient cau·se 
for irnmediate revocation of the license.TY 

In an attempt t.o prevent recurrence of the objectionable con­
ditions, appellant installed nn air conditioning system at a 
considerable expense and made arrangements for the use of the parking 
lot on the westerly side of its premisos so as to remedy the parking 
conditton. Its attorney also verbally assured the members of the 
Township Committee tha.t the neon light would be shut off at raidnight. 

At the hearing herein, appellant produced numerous witnesses 
who testified that the premises have always been conducted in an 
orderly manner. The President of app0llant corporation denied that 
h;J had any knowledge of any intoxicnted people on or about the li­
ccmsed premises ancl testified that he had hired an attendant for the 
parking lot on Friday and Saturday nights to prevent unnecessary 
:no~ses in_th~ parking lot. 

The complaints of objectors in this case principally concerned 
objectionable lights; slamming of· car doors, ·and other forms of ·noise 
chiefly in connection with the pa:rking of cars on an adjacent lot. 
The Chief of police of Teaneck informs me tho.t since the final hearing 
in this ri1atter on September 5, 194·0 3 his D.epartment has ·received but 
one complaint frou.· a neighbor of the licensee and that concerned 
noise. Noise is a subjective thing. It can be cured •.. So cnn,ob­
jectionable .lights. 

- .. . . 

. Thi"s case involves a close questiono I have. considered it long 
anQ carefully. The licensee has been operating now for wore than 
nine months since the date of the last· hearing. and. there appe~1rs on 
the.-P.olice .Blotter only one complaint, nanely, that:of; n_::iise hereto­
fore .mri;ntionec~ •. · In view of the nature of tbe objections., I· shall 
reverse tho. action of the respondent so that it may have an .. oppor .... 
tuni ty to coD;sider anew the question when the application. for .r~nevml 
is presented .. 

A6cordingly, it is, on this 23rd day of June, 1941, 

ORDERED, that the action of the respondent be_-· and. it hereby is 
reversed and respondent is directed to issue the license as.applied 
for 9 

E. W. GARRETT, 
Acting Couraissioner. 
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4. MORAL TURPITUDE - PETIT LARCENY, POSSESSION OF LOTTERY SLIPS, 
NON-SUPPORT - NO AGGRAVATING CIHCUMSTANCES - NOT 1VIORA.L TURPITUDEo 

DISQUALIFICATION - APPLICATION TO LIFT - WHERE THERE P.JiS BEEN HO 
CONVICTION OF !:.. CRI11E INVOLVING MORAL TUHPITUDE, THERE IS NO 
DISQUALIFICATION '.I10 BE REMOVED. 

In the Matter of an Application ) 
to Remove Disqualification because 
of a Conviction, pursuant to ) 
R. S. 33:1-31.20 

Case No. 157. 
) 

-) 

ON HEAHING 
CONCLUSIONS AND ORDER 

PetitionerJ who has a criminal record, seeks- in this proceed­
ing to have determined whether the crimes of which he stands convic­
ted involve moral turpitude, and in the event tho.t they do, to have 
the statutory disqualification, resulting from such conviction or 
convictions, removed, pursuant to H. S. 33:1-31.2. 

In 1932 petitioner, while twenty-tbree years of age, became 
implicated, along with three other young men, in the pilferj_ng of 
several bathing suits from n clothes line, a.rid, as a result, was 
convicted in police court of petit larc0ny and was placed on probation 
and. ordered to make restitution. Petit larcony is not a crime whichy 
per ~ involves moral turpi tud~;. He Case Hoo 21~5...2.. Bulletin 232, 
Item 6. That petitioner's offense was an unaggravetted one is indj_­
cntec~ by the leniency of the penalty imposed. I find no moral turpi-
tude involved in this crime. · 

In 1933, in police court, and again in 1934_, in the county 
court, petitioner was convicted on charges of possessing lottery slipso 
On the first occasion he was fined $25.00; tho second time he was 
sentenced to sixty days in the workhouse. Both convictions resulted 
from his apprehension, whilu in possesslon of lottery slips which he 
was "writing" on a commission basts. It appears tho..t petitioner 
was neither a principal nor nn aiC:~e intimab:?ly connected with the 
conduct and operation of the lottery ellterprise. Under th8se circum­
stances, neither offense involves moral turpitude. Re Ce.Se No. 354, 
Bulletin 435, Item 2; Re Case No. 315 2 Bulletin 396, Item 4;.Re Case 
No. 296, Bulletin 353, Item 12; Re Case No. 295, Bulletin 351, Item 10. 

While multiple convictions for the same type of offense may 
show· such reckless disri.:;gard for law as to warrant 2 conclusion that 
the last similar offense actually involves the element of moral tur­
pitude (see Re Case No. 314, Bulletin 393, Item 9), a mere second 
similar conviction for possessing lottery slips, in the absence of 
aggravating circwnstances, does not warrant such conclusion. 
Cf. He Case No. 378, Bulletin 460, Iten l; He Case Noo 354 2 su12ra.o. 

Peti tiorier 's record shows, further, .that in 1933 he was 
charged with neglect and_ refusal to support his wife and child and 
tho. t he consented, at that time, to the: entry of an order re·quiring 
hin1 to pay $5. 00 a week for the support of his wife .and child. It 
further c..ppears that in 1935 he was convicted on the same chCJ.rges and 
placed on probation and ordered to resui:1e weekly payments for the 
support of lds wife and child. 

At the hearing petitioner testified that in 1933 his wife, 
from 1:vhor11 he had been separated following her desertion, had taken 
him into court for tho purpose of requiring him to contribute towar¢1 
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·her sup1:for:t.· and. the support of their childJ- that, as a resul~, he 
_had consented'. .. to the entry of an order requiring him to pay ~.5. 00 a 
week to his wife; that some time prior to 1935, his wife having be­

. eome :ill .. and having: entered a hospit'al, he assUIJed the carE; of the 
·child .. c.nd.made vveekly .. pay;nents to the hospito.l;- that hecause of his 
failure to pay, in addition, to his wife, the weekly payment.s pro-
vided for in the original court order, sho again charged him with 
refusal to support and he- was again ordered to res rune payments. The 
Probation Office of the county wherein petitioner resides reports 
that payrne11t·s. were mude regularly aftor that timeo 

.' : 

The crime of neglect and refusal to support may or may not 
involve moral turpitudejl ·depending upon the circumstances surrounding 
comrnissio.n ·of .. the· offenseo There is no evidence that petitioner's · 
mari.tal offenses were attended b;y such aggravating circumstances as 
to waT"rant· findirig ·that the element of moral turpitude was therein 
involv8·d. · · · · 

:r fincl that petitioner has never been convicted of a crime 
involving moral turpitude. No order; therefore, removing disquali­
fication because of conviction, is required. Re Case No. 1311 
Bulletin 4.51-, ·Item ·7-; Re Case No. 77 2 Bulletin 38.?, Item 9; Re Case 
No. 682 Bulletin 364, Item 3; Re ·.case No. 1..2- Bulletin 208, Item· 6. 

E. W. GARRETT, 
Acting CornJnissioner. 

·nated: June·24.? 1941,, 

5. SEIZURES - CONFISCATION PROCEEDINGS - ORDER AMENDED RETURNING 
IRREPLACEABLE SPAf~ISH ORANGE PEEL. 

In the Matter of the Seizure on 
April ·25,· 1941·, of various alleged 
alcoholic-beverages, a large quantity 
of herbs and other articles from 
Cesare Boccafogli, at 244 Van Houten 
Avenue, j_n the City of Po.ssaic, 
County of Passaic and State of New 

) 

) 

) 

) 
Jersey. 
-· - - - - - ) 

Case No. 6.012 

ON PETITION 
ORDER 

Nichola·s· Marti~i, ·Esq., Attorney for Ceso.'re Boccafogli. 
Harry Castel.baum,. Esq., Attorney for Department- of Alcoholic 

Beverage Control. 

· · , · · .. ··on.: June 21, 1941 Conciusions and Order were entered hc~ein 
{Bullo.:t'in -467, Item 2), wheroby certain herbs seiz8d by this Depart­
ment ·were' returned to Cesare Boccafogli and certain other p·ersonal 
property belonging to him, including a 100-pound barrel of orange·· 
peel, was d_et_ermined to. be unlawful property and ordered forfeited an 
r-eta:iri'ed 'f o·r. the use of hospitals and State, County and municipal in­
stitutions,- or destroyed in whole or in part at the direction of th0 
Cornniis s1oner. · · · 

. Cesare Bodcafogli subsequently filed a verified petition re­
ci tj.ng that· the orange· peel comes from the Pyrenees Mountains in Spai 
that another supply is unobtainable at the present time because of tt 

. disturbed world-wide conditions, and praying that the Order hereto·for 
entered '.be amended to provide for the return of the ornnge· peel to. 
petitionero 
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Under the circumstances, petitioner's reque"st will be granted 
anct·r will return the orange peel to him, together with the herbs. 

Accordingly, it is ORDERED that Schedule nA," annexed to the 
Conclusions and Order dated June 21.., 1941, is hereby amendod to read 
as follows: 

SCHEDULE ttAtt 

15 - 50-gallon barrels of vermouth extract 
34 - containers with approximately 135 gallons 

of vermouth extract 
1 - 5-gallon can of o.lcohol 
1 - 5-gallon bottle of alcoholic beverages 
1 - wine Dress o.nd stand 
7 quart-bottles of whi.skey and 6 bottles of vvine 
8 - bottles of vermouth and 8 bottles of wine 

38 - empty 5-gallon cans 
a quantity of labels and tinfoil tops 

E. vV. GAHRETT J 

Acting Commissioner. 
Dated~-June 26, 1941. 

6. APPELLATE DECISIONS -· LARRY 1 S S.HJJJIROCK 1rAVERN v. FORT LEE~ 

SUFFICIENT LICENSES IN VICINITY - PUBLIC CONVENIE:NCE AND NECESSITY 
NOT SHOWN - DENIAL AFFII-llv1EDo 

LARRY'S SHAlVIHOCK TAVERN, 
a New ~Jersey corporation, 

Appellant, 

-vs-

) 

) 

) 

) 
MAYOR AND BOROUGH COUNCIL OF THE 
BOROUGH OF FORT LEE, ) 

Respondent. ) 

ON APPEAL 
CONCLUSIONS AND ORDER 

Weitz & Lasser, Esqso.9 by Carl Weitz, Esq. and Walter J. Freund, 
E.sq., Attorneys for the Appellant .. 

Lawrence Ao Cavinato, Esq., Attorney for the Respondento 

Respondent denied appellant's application .for transfer of 
iVIary Vig:giano 's plenary retail consmnption license for prenli.s.es 121 
Main Street to appellant for premises 1282 Palisade Avenue, Fort Lee .. 
Hence this appeal.. · 

Respondent assigns as one reason for its denial th~t there 
are sufficient licensed prmnises now outstandi.ng on Palisade Averm.eo 
The evidence_ shows that within a space of 2200 feet there are seven 
consumptJ.on establishments. In one direction thero are three such 
estab1lshments \iv:i thin 400 ·feet, and i.n the other there are two within 
700 :feet. . The vicini-ty· in question, although zoneC. since December 
1938 ·for resident-fal purposes, is, for the most .Pe.rt, undeveloped lando 
jrhe only other. businesses of any kind in the aren are two gasoline 
service stations. : No more that fifteen homes are located in the neigh­
bt)rhood, only two of which front on Palisade Avenue. 
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It is clear that the present number of licenses existing 
within the area in question is more than ample to service the needs 
of the residents in that vicinity. Appellant argues} however-" th8.t 
Palisade Ayenue is.a heavily traveled State highway and that an 
additional license is there necessary to cater to the needs of 
transient trade. However, with seven licensed places now concentra­
ted within a space of 2200 feet, it can hardly be said that re­
spondent is unreasonable in its determination that no further license 
is needed there, despite the substantial vehicular traffic. Al thougr~ 
the:; needs of transients may be taken- into consideration in a dc:ter­
mination of whether an additional license shall issue, proof of such 
needs must be most compelling to overcome the prima:i."'Y consideration 
of the issuing authority when reaching such determination; narnoly, the 
needs of its own residents o I.evi tt v. Liberty, Bulletin 169,-· :Item 4; 
Granda v. Rockaway_,_ Bulletin 282, Item 7; Watts v. Princeton; Bulle-

. tin 301, Item 2; Owen v. Medford, Bulletin 463, Item 8. In the 
latter case.? it was saic~: "Liquor is not such a necessitous commoclit:r 
that it must be made readily accessible to a person who, when leaving 
onu licensed establishment,·must drive his automobile twenty-nine 
miles farther bE":;fore b~ing able to obtain nnotht;r drink. u 

Appellant also contends that respondent's policy of limiting 
the number of licenses in the vicinity in question has not been uni­
formly applied t:md that, therefore, Y'(~Spond.ent has m1lawfully discrim­
inated against it in refusing to grant its applicationo rt argues 
that, des.pi te· the fact tm t ·Palis ado .Avenue has been a residential 
zone since Deccm1ber 1938, tl1.roo con.smnption licenses have been issued 
th~ro since that time. It points out that its proposed premises was· 
previously.licensed between September 6, 1939 and February 5, 1941, 
when the license was transferred to a different location; that a 
transfer into the area was granted to a new buildiilg on September 6, 
1939 and thQt cm original license was is.sued for another new building 
on January 18, 1939" 

The testimony shows that the latter two licenses vvBre issuod 
b0cause th~~ mmers \..lf those premises had obtained building perDi ts 
prior_ to the adoption of the zoning ordinance in December 1938, in 
anticipation of obtaining liquor licenses,, ancl that resp·')nc~Emt, there­
fore, f2lt morally bound to grant thG applications for such preuisos; 
further J tho. t the license for the premises hcrlJ involved was issuec~~ 
because no objections were receiveC. therc:;to frou c..ny of ·the ·Borough 
resictents. 

There is no ques-cion ttn t the action of the Borough Council 
with respect to the~~ three applications was, to sny the least, open 
to critic ism. This Departriient has consistently taken the position 
that liquor licenses may not be issued in violation of local zoning 
ordinances. Talbot v. Keppler 2 Bulletin 117, Item l; Corradi Vo 
Closter 2 .Bulletin 219, Item 3; East Brunswick Township Board of Ad­
justG1ent Vo East Brunswick, Bulletin 223, Item 5; Nugent and Hignett 
v. Linden, Bulletin 263, Item 7; Marinaccio v. Ocean 2 Bulletin 264, 
Item 11; Re Frank Bardessono? Bulletin 266, IteD 3; M. O'Neil:J_ Supply 
Co. et al. v. Ocean et al. 2 Bulletin 278, ItE;Ll l; Marra v. Cedar 
Grove2 Bulletin 302, Item 15; Iviurchio v. Wayn~ Bulletin 379, Item?, 
Tinely appeals to this Departii.1ent night well have led to reversals of 
tho issuances in all tbree caseso 

However, despite the apparent disregard of the zoning orc~ir 
anco, thoro is no showing that respondent's policy of granting no mor 
licGnses j_n the particulnr vicinity has been abuseda There seens to 
be sor;1e Joupt as to just when this policy originatec.:. It apparently 
c1icl n0t exis.t ·in Dece1aber 19~38 when ths zoning ordinance was adopted 
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because the· evidence indicates that this. o.rdinance wa·s. motivated not 
from ·a desire ·to limit· the number of liquor licei1se·s ·an Palisade 
Avenue but rather to restrict the operation of' any further· hot dog 
stands there. 

In any event, I find that,, at least since May 1940, this 
policy has been in effect. At that tlme respondent. denied an npp1i­
ca tion ·for the transfer of a consumption license from·l365 Palisnue 
Avenue to 1345 Palisade Avenue, .an inte.rvening cJ.lstanCl} of but 200 
fee~. On appeal this Dcpartm~nt reversed such denial.· See Dame v. 
Fort Lee, Bulletin 428,. I.tern 5. It was there said that .respondent 
cquld not arbitrarily deny such transfer mer~ly because of its desire 
to ·reduce the number of .liqu.o~ lice:p.se.s therl-; located~ It \Yas further 
said: 

"Thus, were CLppellant actually located outside this 
vicinity of roadstands and seeking to transfer into 
it -)~iH~ respondent .would, I bolicvo.? be reasonable in 
denying such a transfer and I would hc~nce :3ustain such 
a denial o " 

The facts of. this, case come within the language of the 
cited· pa~agruph ftom the Da~e case~ Here appellant desires to trans­
fe1-; a license covering premises TYactu_ally located outside this vi­
cinity of roads.tands and seeking to trar.1.sfer in to it. n Al though the 
Dame cas<:} was concerneu vd th .an outright ro~1dstund.9 appellant has not 
presented sufficient proof. tlwt its. proposel.I. promises will be con­
c1ucted in so diffel''ent a manner as to dese.rve any ·special considera­
tion or that it warr2.nts ·any exception from the general policy. 
against placing any more consumption licenses in th2 vicinity in 
question. · 

There must be a time at which t:m issuing· authority has a 
~ight tb take a bona fide stanJ .that.tho saturation point has been 
rQachecL Cf o BaseIIcr-v:- ·Asbury Park, Bulletin 381, Iteu 4; Hall v. 
Shrewsbury 9 Bulletin 397, Itei.il Bo Respondent has, apparently since 
May 1940, determined upon a policy of restricting the Illlliilier of li­
censed premises that it will allow on Palisade Avehuci. Such policy, 
in view of the ·present number of licensed premises· the~c loQatcd;i 
is·· wholly salutary· and should not be ups~t except upon proof of 
public necessity and convenience th0refor. I find no such proof in 
this case. · 

· Lastly, appellant asserts thut it filude certain alterations 
at· t~e proposed ~remises. in.reliance upon assurances by several of 
respondent's merilb.e.rs tha:t its application would be granted.. These 
c;,:inversations n.r"E;·~ al1.eged to have taken place at.· an informo.1 · neeting 
helC~ by respond·ent .prior to conv12ning in regular session on April 16, 
1941, tw~lve_ days ·before it voted unanLnoD.sly (5 - 0) .to deny tho 
application ... There is a conflict in the record as tu .whether suc~1 
convers·ations actually ocqu:rrec1. However, evon if true, inforEial 
exp:res.sions .by indivldual members are not binding on .the governing 
:board as a whole. As was saiJ. in Hobbs v. Lower Penns Neck_, Bulletin 
372, Item 6 ~ ... 

HCountj_ng noses and lining up a favorable Hajori ty is 
often heloful but does not insure rGsul ts where ri1en 
do their duty. True, in fairness, LlerJbers ·or issuing 
authorities should refrain from exp·ressing ariy ·o"pinions 
which might lead wishful thinJ:rnrs to color with gre,en, 

.as ·a· tGO' sign1 instead of cautionary y~llow, which 
might turn to reGo However, a· license ·issuing nuth0Pity 
is not bounc by o..ny inf orE1al reuarks nade by its mei~1ber s 
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or action taken prior to the hearing on objffctions· 
filedo Stein v. West New York., Bulletin 101, Item 7; 
Held v. Deptford2 Bulletin 269, Item 4; Granda Vo 
Rocka.way, Bulletin 282, Item 7 o Cf. Lewis v. Phillips-· 
burg 2 Bulletin 232, Item 13. It acts only in formal 
meeting assembled and not on the street. Curbstone 
opinions of its members are a vain thing for safety. 
The fact that a municipal official, in advance of a 
public hearing, may tell an importunate constituent 
that, as presently informed, he sees no objection, is 
no reason why he must vote that way after he has heard 
the other side. That's the object of having a hearing. 
Government by 'buttonhole' has no standing ii1 a 
democracy." 

Since the foregoing is dispositive of the instant appeal, it 
is unnecessary to consider the othor reasons assigned by respondent 
for its denial of appellant•s applicationo 

The action of respondent is affirmed. 

Accordingly, it is, on this 27th day of June, 1941, 

ORDERED, that the petition of appeal be and the same is 
hereby dismissed. 

E. Wo GARRETT, 
Acting Commissioner. 

7. TRANSPORTATION INSIGNIA, ALCOHOL PEHMITS AND BLANKET EMPLOYMENT 
PERMITS EXTENDED TO JULY 15. 

June 27, 1941 
TO ALL LAW ENFORCEMENT AUTHORITIES~ 

Transportation Insignia, Special Permits to possess and sell 
alcohol at retail, Special Blanket Employment Permits and Special 
Permits to e1:aploy Caddies and Pin Boys f}Xpire at midnight .9 June 30, 
1941. Hew Insignia and the above· mentioned types of permits must be 
obtained for such transportation and employments for the fiscal year 
begi1n1ing .July 1st. 

In rnany instances 7 certification of the issuance of lief.ms-es 
has not been received from clerks of municipal issuing authorities. 
Due to the conseqD;ent delay 9 a lar·ge number of retail lj_censeE;S will 
be without new Insignia or permits on July lsto 

It would be UJ1fc:ir to r>.:;tnilGrs who have obtained licenses 
and c.pplied for Transportation Insignia and Special Permits, to de­
prive them of delivery privileges or keep so11e person out of work 
becaus~; of this omission beyond their power to control. 

I have, therefore, grnnted nn extension of 1940-41 Insignia, 
Spocie.l Alcohol Permits, Special Blanket Employment Permits and 
Special Permits to employ Caddies and Pin Boys to midnight July· 
151 1941 to those licensees who .have beon issued. licenses for the 
fiscal year beginning July 1, 1941. 

BUT at thE: exuiration of this extension.., the law will bG 
enforcec~ and arrests m~do. 

E. W. GARRETT, 
Acting Commissioner. 



PAGE 14 BULLETIN L'.1:6? 

8. APPELLATE DECISIONS - FISCH v. HILLSBOROUGBo 

TRANSFER FROiVI PFRSON T 0 PERSON DENIED ALLEGING FAILURE TO FILE 
TAX RELEASE WITH APPLICATION AND PERSONAL UNFrL1NESS OF Al;>PLICANT -
TAX RELEASE SUBSEQUENTLY FILED - UNFITNESS NOT SHOVifN - DENIAL 
REVERSED. 

HARRY FISCH; 

AppellantJ 

-vs-

TOVifl\JSHIP COMMITTEE OF THE 
TOWNSHIP OF HILLSBOROUGH, 

ResprJndent., 

) 

) 

) 

) 

) 

) 

ON APPEAL. 
CONCIJUSIONS Al\TD ORDEH 

Daniel Go .Kasen, Esqo, Attorney for Appellant. 
Clarkson Ao Cranner, Esq., Attorney foi ... Respondent., 

This appeal is froTJ ·respondent's refusal t:-J grant appellnnt 
a person to person transfer of Willie Green's plenary retail con­
sumption license for a tavern,, the Belle Head Hest, on Route 31 in 
the Belle Mec..d seetion of H:tllsb~n·ough Tm1vnship. 

The tavern cGt8rs to colored tradeo Originally J ont:; Bruce 
Willio.i.1s, a ncgro, o.p}:)lj_ed for liquor license for these preuj_ses 
in 1938 wl1r:.m the preir:i~:Jcs 'N:Jrc~ th.2 club quartors for the Belle Mead 
C01mtry Club:- a c.:)lored org[1ni.zat:lon. R.osponc~ent' s denial of that 
license was, on a1)peal, revr~rsecl by the late Comr.1issioner on theory· 
that there 2.ppcaroc:;_ to bG n.owhc~r;3 0Js;:3 in the Township wllerG these 
colore~ folk could freely go for n dri~co see Williallis v. 
Hillsboroughg Bull0tin 268, ItcLl 7o 

Records o: tbis Depo.rtme.nt sh:iw that thereafter, in Septenber 
19383 the Towns]J.1p CoJ21i-id.tteoj in accordance with such decision, 
is sued a plc~:1c::.ry i,eta.J..l consur.Liption license to WilliaLlS for these 
D"P{'.:l1"Yil

0 SiC.:.S ~ -:-~--.8+ 1·1·1-::,..,,., ·rr.r 1 "·P1-~ ';iii-~ l lJ" ':"l"·'c:! f 1-l c1:-)n3r:;, ex·'Jl. I,,,u~1 ·01·1 J·u·r1r:::. 30 . 
..t. ~ '-........ _ ._, :; u~ .... c. 11.J (.,. u ........ J.. J vv_.J........., - Qv____ ... UJ. .. 1...., ~- ...... .:...J.. ._, 1 "--' ,. ,......,, ' 

1939 3 the Tc)1.r:rnsb5.~~J Cor;~n::;. .. tt;,:;c; j_s sued o lj_cense for these premises to 
Maron lL C:c1:·,·~-€ fur the 19;)9--40 fiscal. year; that:> on _NoveGbe1" 9, 
1909 5 Cra:Lg ':::-: l.iccnse vms t:'ansfcrred by the Tovmship Conrni ttee to 
Wi:lie Cr,~c:n!' v~rJ-~o ;1 vv-h~~1.1 sueh lj_cense expired, rencweG. it for the 
current (19~0-~ fiscal yeare Green, a negro, has apparently been 
conducting the prGLlises as a tave~n for colored folk. · 

In September 1940 Gr8en installed appellant and his son, 
white per.sc!J.S J a.s r.1CLno.gers of the -Co..•Jern with option of purcnase o 

Arr2ngemcnts ~aviDE been oaJe for appollQnt to exercise this option, 
hci. the:.::'(~1Jron ubto.ined GJ•ecn 1 s c.:mscmt to transfer 0f tho license to 
himsc}.f ·and fi1eJ. the p:ce.sent c.pplicatiun for that transfer o Ap- · 
parcmtly appellant_~ i.f obta.in1:ng tho license, intends· to continue 
the presises ns a tavern catering to colored tra~ea 

In its Ansvrer respon<.~ent, as justification for denying the 
transf·(n' ~ sGts fo:eth (1) that the application vvas not accoE1panied 
by the requisite 1'tcix r2loaso" froE1 the State Tax Cor.nnissionr;r; and 
(2) tho.t» in sum, appellant hns denonstru.t.ed. himself to be an unfit 
person.to hold a license for this tav0rno 
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" . ' ' 

As to (1:} :,·.,.,viz.~ the ntax release": Rule 3 of State. Regula-
tions No. 3, adopted by this Dopartment, requires that every appli­
cation for transfer of liquor license bG accompanied by a so-cc..lled 
"tax release" from the State Tax Commissioner ct::rtifying "that the 

·transferring .. licensee is not q.el.inquent in tht; payment of any tax or 
in the filing ·,of any report required by tht?~ provisions of the Alco-
holic Beverage· Tax Act .. " ·· 

In the present 
with.respondent until 
before the hearing on 
since the certificat~ 

cnse, such certificate was appc:trently not filed 
after the ap,p.iiq_a .. t-ion was denied. anc.l shortly 
appe..alo _fft'" "that:)1e.0.1

r~ihg respondent stated that,9 
wa·s· ·the1~ oh· r~?~d";:.:_·;·~t. .. WgS abandoning ground (1) • 

I ~· . ' • • ~ • , ,. • 

,•·. : 
If actucilly the late :f:lltng ·of thc .. ;ntax·; relca$e" is to be 

deemed a fatal. defect' in the npplic.:~:tfoh, then· :such :.,l¢t~f ect mo.y not 
be thus waiv:ed" by the. local is suing· .. authority, but, . instead, requires 
a disrn1sso.l'of this appeal •. See, for exampl0, Trotto. v. Trentofu_ 
Bullotin 46, Ite~ 11. 

Now, the. evident purpos.e ·for.: the Dep~rtrn0nt 1 s regulation in 
requiring the nto.x release 11 is mere-ly to ensure that no license be 
transferred unless the· holder is shown .. to be in good stanG.ing c..:.s re­
gards his. State liquor·-, taxes· 3.nc~ ·'.;r.,ep:o·rts. In view "of such purpose, 
it' follows that the regulation is ac~ually· satisfied so long as th~ 
Yt tax release-" is filed at any time .. ·before tha transfer being sought 
actna1ly becomes effectivo .... H:~mce~· .I. deem that m1 s.pplication which 
has beGn submitted without .. ;'tl-:i~ :,nta:X roleo.se" is not thereby fatally 
de.fectiv.e but may, o.s- h~re, ·be satisfactorily corrected by filing the 
re1ease at any stage' in· the proceed"ings for the tr0ns.fer' whether be­
f·or~~ the _locB:l issuing authority or pencting appeo.l to this Departm1.mto 
Indeed;;: it ... ha~ .. s· heretofore been :ruled in·R~J· deValliere2 "Bulletin 282, 

... rtern 2j ·thq.t. even if the transfer ti.ctually be granted. without filing 
of th.12 Hta:X release,n this Department will still allow a reasonable 
time thereafter to file such release bef dr'e taking action against th2 
licenseo., 

To be distinguished· ar2 . those cases \Nhich i:n.vol ve filing· of 
license fee ancl federal stamp;. for the statutory requirement 
(Ho S .. · 33~1-25) as to filing such f0e and stamp serves a substantially 
diffe)';'ent purpose from the Department ts requirement in ques.tion. See 

· A.11.dreach ·v. Keansburg2 Bulletin 73, Itew 1L1_; Thorman v. Mt. Eph..raiiri., 
Bulletin 169, Item?; Povyell v. Westville,.Bulletin 210, Item 5; 
Boc\.ratu v. Northvale 2 Bulletin 4~33, Itmn 1. As to whether defect in 
filing the fee or federal stamp is correctible, see Jones v. Absecon 2 
Bulletin 218,_ Item l; Siciliano v. Asbury Park2 Bulletin 341, Item 3e: 

As to (2), 'viz., appellant's fitness.?· etco: Respondent's case 
rests mainly upon the fo.ct that State troop~.;rs (who .have barracks in 
the Township anG. hGlp provide local police protect'i()n) bave been 
callGd to the~ tavern on four occasions since appellant ancl his son 
ho.ve been managing it. 

Although this fact, on its face, lends strong warrant for 
responc:Lent 1 s claim of unfitness, a full recital of tho facts as to 
those incidents leads me to the only fo.ir conclusion that, in actu­
ality, appellant and his son have bo2n merely tc.king no chances in 
their management of the tavern .. 

Thus, it appears that appellant or his son telephoneG. for the 
troopers in.all four instances, two troopers being sent to th3 tavern 
in answer to each call; that, as to the first three instances, the 
occasion for the cail was a verbal quarrel (and in one instance seem­
ingly a fight) between two patrons at the tavern; thnt tho troop0rs 
wero called on these instances as a raeans of suppressing thq tr_yµbl~ ....... 
makers; that, when the troopers reached the tavern, the troubLcsom8 
po. tr on s he.d alr eacly left and all was quiet I!. 
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It further appears that as to the fourth (and appare4tly only 
serious) incident, a fight occurred at the tavern during the early 
hours of New Year 1·s Day last while a crowc~ of patrons were celebrat-
ing the advent of l.941; that the fight arose in a group of four · 
patrons (three men c.iµd a vyom~n) when one of the male patrons pushc;cl 
another; that during the <;ourse of this fight the woman hit one of 
the three men over the ho.ad with a soda-pop bottle, another man re­
ceived a vmund at the mouth from the blow of the fist, and the third 
man received what might· have been a knife wound in his htind; that 
appellant, his son ar."'1.d th.~3 bartender quietecl. the rumpus but called 
the troope1"s to "play safen and prevent any further possible flare­
up; that, when the troopq1 s reached ther•a, everything appear eel to be 
under control. · 

One of the troopers "\vho vmnt to thr; tavern on this last oc­
casion testified that th12 group of four seemc::d to be drun...l(. Appel­
~ant testified that tl1ey · vrnre .nhaIJpy" when they entered the tavern 
(about three-quarters of o.n hour before the fight) and hence were 
served only soft drinks. 

In all fairness, I cannot view these incidents as warranting 
a conclusion that appellant 1s unfit or unqualified to hold a liquor 
license. From vvhat appears .9 appellant ancl his son, in fu.ahaging the 
tavern for the present licensee, hnve been wholly cautious to control 
the colored and ebullient trade. Th~Jy do not appea.r to have been in 
any wo.y negligmit or at fo.uJ. t as to any· of the altercations. They 
took wholly proper and efficient action on each of the four occasions, 
even in the last instance (which was, in all reasonable likelihood, 
more the result of ''New y·ear 's Eveu hilarity than anything else) • 

This conclusion is supported by tho fact that several other 
employees at the tavern claim that appellant ancl his son had been ex­
ercising a firmer hanc,~ there than the licensee, ,and by the fact that 
r(~sponc1ent has never taken any disciplinary action against the licen­
see on the basis of these four incidents. 

Nor do I find anything of substance in the~ l;'est of the case 
to sustain a conclusion of unfitness. Although it is pointed out 
that an automobile accident -e.nd, on another oc;casion, a fight occurred 
on the highway, with the latter and perhaps also the former lncidc-mt 
involving patrons -vvho had left the tavernj t:r;le~"'e i.s no actual evidence 
linkinf; either of these occurrences with anythirig (such as improper 
sales of liquor at the tavern, etc.) to ~hovif personal misbehavior by 
appellant. As to the somewhat surprisinft t~st:Lnony of the respondent t; 
Cb.airmnn that he put weigl1t upon the fact tf1a t appellant and his son, 
in managing the tavern, had advertised it it/. co:lqred nbwspapers out- . 
side the municipality, I fincl nothing in tb'.a.t fayt to suggest m1fit­
ness. .As to mentioned complaints about the tayer~, the only com­
plainant at the hearing on appeal,? a near'by neighbor, identified 
ru.erely the fight on tho highway. 

i 

Now, this Department has consistently 811.d proper1y rul12d 
that the question whether an applicant should be deemed generally 
wortby of a retail liquor license~ lies within the soi..i:n'~~ judgment of 
the issuing authority; anJ that its detorminntion of unfitness is ac­
cordingly entitled to great ·weight. See, for example,, Sylves.t~r v •. 
South Belmar.,_ Bulletin 38, Item 15; Re~ Reservation of Discretion., 
Bulletin 43, Item 9; iuccillo v. Princeton, ~ulletin 9?, Item ll; 
Zupkus v. Linden..1... Bulletin 172, Item 6; Chmielinski v .. Cliftog_,_ 
Bulletin 240, Item 5; jUper v. Paterson et ab Bulletin 312, Item 
11; Spitz v. Pemberton 2~ Bulletin 379, Item 8. Hovvever, it is equally 
clear that, in full fairness, any such det1,:jrmination of unfitness must 
be based upon sound and adequat2 groundo See Skwara and Proneska v • 

. Ti: en ton, Bulletin 57, Item ? • Cf. Colacuof,:i _ v. Orange 2 Bulletin 87 ~ 
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Item ·a; Sudol v. Wallington, Bulletin 276, Item 7. In the present 
case, I J.o not find such sufficient fjrouncl in the record.. Cf. Auletto 
v. Camden, Bulletin 137, Item 3. 

Hence, I shall reverse respondent's actj_on and shall give 
appellant his chance at the license. Should he in any way miscon­
duct the tavern, respondent has it ~Nholly \Vi thin its power to take 
swift and effective disciplinary measures for suspension or revoca­
tion of the license. 

Accordingly; it is, on this 28th clay of June, 1941, 

ORDERED, that the o.ction of the Tovmship Comrni.ttee of the 
Township of Hillsborough in denJring the transfer in question be and 
hereby is reversed, P ... nd further, that such Township Committee shall 
grant the transfer ro·rthwi th as applied for. 

Acting Commissioner. 
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