NEW JERSEY STATE LEG SLATURE
DEATH PENALTY STUDY COWM SSI ON

I N RE:
PUBLI C HEARI NG

N N N N

Pl ace: St at e House Annex
Trenton, New Jersey 08625

Dat e: Oct ober 11, 2006

MEMBERS OF COVM SS|I ON PRESENT:

REVEREND M W LLI AM HOMRD, JR., CHAI RVAN
JAMES P. ABBOTT

JAMES H. COLEMAN, JR.
EDWARD J. DeFAZI O
KATHLEEN GARCI A

KEVI N HAVERTY

EDDI E HI CKS

THOVAS F. KELAHER

BORI S MOCZULA

RABBI ROBERT SCHEI NBERG
YVONNE SM TH SEGARS
MLES S. WNDER, |1

ALSO PRESENT:

GABRI EL R. NEVI LLE, Conm ssion Aide
M RI AM BAVATI, Counse

Transcri ber, Kinberly Upshur
J&J COURT TRANSCRI BERS, | NC.
268 Evergreen Avenue
Ham | ton, NJ 08619

(609) 586- 2311
FAX NO. (609) 587-3599
E-mail: jjcourt @ptonline. net

Audi o Recor ded

| NDEX



W TNESSES PAGE

JUDGE DAVID S. BAI ME 3
ROBERT BLECKER 30
JEFFREY FAGAN 67
CLAUDI A VAN WYK 89
ROBI N GLENN 108

J&J COURT TRANSCRI BERS, | NC.



REVEREND HOWARD: Good afternoon everyone. Are you
able to hear nme in the back? Good afternoon.

EVERYONE: Good afternoon.

REVEREND HOWARD: Good afternoon. M nanme is Bill
Howard, |:=m Chair of the Death Penalty Study Conm ssion, and
we wel come those of you who have conme to hear from our panel
of experts. Initially we conceived of this nmeeting as an
opportunity for Conm ssion menbers to hear and have benefit
of expertise of persons who will be speaking to us today.
But as we went al ong, we thought it would be useful to
persons fromthe public who m ght be interested in their
sharing to also join us. And, of course, this session is
different in that only the experts will be speaking today.

Qur first speaker, were honored to have himjoin
us, i s Superior Court Judge David Bainme. And I:mgoing to
ask himif he would be kind enough to conme. Judge Baine is
t he Special Master for proportionality review with regard to
capi tal cases. Judge Baine, we welcone you. You will have
20 m nutes to address us, and when you have roughly two
mnutes remaining | will give a little tap just as a warning
and you can begin to wind down. And then, of course, the
Comm ssion will engage you in sonme give and take. Thank you
very nmuch

JUDGE BAI ME: Thank you. | very nuch appreciate
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the opportunity to appear before your Commi ssion today.

Some of the things that | will describe are sonmewhat
esoteric and involves statistics. And to assist nme | have
provided you with reports that we have submtted to the
Suprenme Court, and the Attorney General, and the Public
Defender. | hope to be able to answer your questions, but |
dont want to get lost in a wealth of statistics. So if |
cannot answer your questions, I:1 be happy to supplenment ny
presentation through letter or in any way you w sh.

| was appoi nted Special Master by the Suprene Court
in 1999. M objectives were twofold. First, to develop a
system that would nonitor the adm nistration of our capital
puni shnent | aws, focusing upon the fairness of sentencing
with respect to a particul ar defendant, that we have
denom nated to individual proportionality.

A second goal was to deterni ne whether there were,
at work in the system influences that were not gernmane to
the |l egislative design and intent. The primary factor we
have considered is race or ethnicity of the defendant and
the victim in that respect. But as you will probably note
fromour rather recent reports we have al so focused upon the
extent to which the disparity in which counties have
prosecut ed cases capitally inpacts upon the system

Before going into these subjects, | have to

acquaint you with the concept of the death-eligible
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uni verse. What we do in both individual and system c
proportionality is to conpare cases. And therefore a mmjor
deci sion in our nethodol ogy concerned what sanple of cases
we should utilize. We could, of course, consider only those
cases in which the death penalty has been invoked. W also
coul d consider only those cases that went to penalty trial.
And third, we could consider all cases that are death-
eligible. W have chosen the |ast alternative and 11|
expl ai n why.

Death eligibility focuses upon whet her the evidence
in a case supports the elenments of a capital prosecution
whet her or not the case was actually capitally prosecuted.
The benefit of considering the death-eligible universe is
that we are able to nonitor the system at various critical
points -- critical decision points. W are able to nonitor
t he exercise of prosecutorial discretion, we are able to
nmonitor the inpact of the original jury in determning guilt
or innocence, we are able to nonitor the decisions of
penal ty-phase juries in determ ning whether a death sentence
is actual ly invoked.

Let me give you an exanple why we feel it is
i nportant to exami ne the entire picture, i.e., the death-
eligible universe. If we were only to consider cases in

whi ch the death penalty has been invoked we woul d have a
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rat her narrow view of the universe of cases in which capital
prosecution could be brought. Now, many cases that could
potentially be prosecuted in a capital way are not
prosecuted capitally by virtue of the discretion of the
prosecutor. We therefore seek to get a better picture of
the entire systemin the manner in which it works. Were we
to only consider death penalty verdicts, we m ght get a case
where there, letss say, were two death sentences in an arned
robbery situation and conpare only the case under review
with those two cases, when in reality there may be 40 or 50
cases that were not capitally prosecuted by reason of
prosecutorial discretion.

So again, we feel rather strongly that any system
nmonitoring the adm nistration of our capital punishnment |aws
must begin with the concept of the death-eligible universe.

The Adm nistrative Ofice of the Courts exam nes every
hom ci de case in the state on a yearly basis and attenpts to
make a determ nati on whether the evidence is sufficient to
support the elenments of a capital prosecution, whether a
capi tal prosecution actually ensued or not.

Now, let me get to the idea of individua
proportionality review. The goal of that reviewis to
ensure that |ike cases are treated alike. W conpare the

case under review, the case at that point is under review by
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the Suprene Court, with other cases that are simlar in
terms of factual circunstances. W utilize what we cal
salient factor test. That test focuses upon the aggravating
factors that were enunciated by the |egislator, the
statutory aggravated factors.

For example, if the Court is reviewing a case in
whi ch the defendant killed a | aw enforcenment officer in the
performance of the | aw enforcenment officer:zs duties, we cul
all those cases fromthe death-eligible universe in which
that essential fact is an issue. W determ ne fromthose
cases the percentage of those cases which were capitally
prosecut ed, the percentage of those cases that ultimtely
reached the penalty trial, and the percentage of those cases
in which a death verdict actually was reached. By doing so
we:re able to determ ne whether, at |east to some extent,
there is a societal consensus with regard to the death
wort hiness -- which is a terrible word, but it is
descriptive with respect to a particul ar defendant.

Now, with the killing of a | aw enforcenent officer,
| believe there have been seven death-eligible cases. Six
have gone to penalty trial. So right away when the Suprene
Court gets that case they know that there:s a |arge
percent age of that category of cases that go to penalty

trial and ultinmately reach a death verdict.
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We al so consider an individual proportionality,
what we call precedent seeking review. Again, we | ook at
t he category of cases, and we provide the Suprene Court with
factual summaries of cases in that category. And the Court
reviews those cases for factual simlarities. Now, in that
context, | mght add that norality is a question for the
phi |l osophers. Were only concerned with a conparison of the
cases. And | know it sounds rather curdling, but what were
seeking to find is whether the case under review falls
within a category that is particularly blameworthy. By that
| nmean, in the continuumof terrible murder cases, which
cases are the worst and which cases are deserving of the
deat h penalty.

We al so nonitor the system for systemc
proportionality purposes. As | nmentioned before, our
inquiry in that respect is to determ ne whether there are
factors influencing capital punishment decisions that are
non-germane to the system such as race or ethnicity. Wre
dealing in New Jersey with a relatively small nunber of
cases in a statistical sense, and so we have a nultifaceted
nmonitoring system We consider bivariate analysis, which in
essence consists of raw nunmbers to the cases and cross
tabul ati ons. We al so consi der regression anal yses, which

are nore sophisticated because a greater nunmber of variables
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and circunmstances cone to bear. And thirdly, we consider
case sorting. By that | nean we: | |ook at a given category
of cases, either aggravating factors and/or mtigating
factors, and we determine the ratio conposition of the cases
falling within that category.

The idea and our purpose is to determ ne race or
ethnicity as a factor influencing either prosecutors or
juries in rendering decisions with respect to the death
penalty. Qur findings over the years have been uniform W
have applied the sanme procedures, | believe, since 1999 and
yet our findings in each case have been uniform and
consistent. This provides us with a certain degree of
confidence in the conclusions we have reached.

Let me briefly describe our findings. Although our
bi vari ate studies disclose statistically significant
evi dence that White defendants advance to penalty trial and
are sentenced to death at higher rates than African-Anerican
or Hispanic defendants, this race effect is not sustained
when enmpl oying the nmultivariate regression approach. That
sounds sonmewhat arcane, and it is somewhat counter
intuitive. Wth respect to raw nunbers, it nmeans that a
greater percentage of white defendants are capitally
prosecut ed, proceed to penalty trial, and result in the

death penalty than the mnority defendant cases. In terns
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of the penalty trial universe -- that:s those cases that
actually have reached the penalty trial, and the broader
deat h-eligible universe, i.e., all cases that could be
capitally prosecuted whether or not they were -- there is no
solid evidence that the race of a defendant affects the

out cone of the case.

In a simlar vein, there is no solid evidence that
the race of the victimis an inportant factor in determ ning
whi ch defendants are sentenced to death. In terms of actual
death verdicts we do not find a consistent statistically
significant relationship between the race of the victimand
deat h outcone, i.e., death verdicts.

In contrast, our bivariate studies, nmultivariate
regressi on runs and case-sorting techniques indicate that
white victimcases advance to penalty trial at a higher rate
t han cases involving African-Anerican or Hispanic victinms.
We hasten to add that the white victimeffect | just noted
i's not sustained when county variability or county disparity
is taken into account. County variability refers to the
difference in rates anong the counties that death-eligible
cases advance to penalty trial. Mnority victimcases are
concentrated in counties in which a smaller proportion of
deat h-eligible cases are advanced to penalty trial. In

contrast, white victimcases are concentrated in counties in
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which a | arger proportion of death-eligible cases advance to
penalty trial.

Significantly, our studies disclose that there is
no intra-county disparity in the rates that white victim
cases and African-Anmerican cases are treated. | should add
one ot her confounding factor. White defendant cases proceed
to penalty trial at a higher rate than mnority defendant
cases. Wiite defendants, historically, alnobst exclusively
kill white victinms. Since capital punishment was reinstated
in New Jersey, there have been only three death-eligible
cases in which white defendants have killed African-American
victins. African-Anmerican defendants generally kill
African-Anmerican victinms. But they also kill white victins
and Hi spanic victins.

Si nce white defendant cases proceed to penalty
trial at a far higher rate than mnority defendant cases,
and since white defendants al nost exclusive kill white
victins, it is not surprising that white victim cases
advance to penalty trial at a higher rate than African-
American victimcases. |In short, we find no consistent,
reliable evidence that the race of the victimaffects
whet her a death-eligible case proceeds to the penalty stage
when county variability is taken into account.

Now, |et me add one further matter that isnt in ny
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statenment. Later on today, you are going to hear about
studies that in sone way affirmthe concl usions we have
reached, but in other ways are rmuch nore equivocal. In our
studi es regarding intracounty differences in capital
prosecutions, we have excluded cases involving the killing
of a law enforcenment officer in the performance of the |aw
enforcement officerzs duties. The reasons are obvious.
These cases are considered particularly heinous by the
public and by county prosecutors. And that:=s true not only
with respect to New Jersey, it=s true with respect to every
state in the union. Every state that has a capital

puni shnent | aw has an aggravating factor relating to the
killing of a | aw enforcenent officer.

Mor eover, our studies indicate that these cases are
treated in a much harsher fashion throughout the country
with respect to whether a capital prosecution is comrenced
in the actual outcome of that capital prosecution. Conmmopn
sense under those circunstances required us to exclude those
cases because again, regardless of the race of the victimor
the race of the defendant those cases are generally
capitally prosecuted, they generally go to penalty trial,
and they generally result in a death verdict. And so again,
we have excluded those cases. And we feel that that:s

dictated not only by commpbn sense, but also by our
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experience in this area, and by the experience of others who

have studied systens in other states.

You will hear froma group today that takes a
different view of that decision. And after all, it is
sinply a question of judgnent. Statistics are not an exact

science and therefore judgnents have to be made. You know,
our governnment is one of |laws, but itz run by nen and wonen
with all their human frailties, and we have to bring to bear
on the subject our common experience in this area and, to be
honest, our commopn sense. So we believe that our

nmet hodol ogy is excellent and has provided extrenely reliable
results.

One further matter deserves, | think, great
attention: that of county disparity, county variability.
County variability continues to be a major concern in the
adm ni stration of our death penalty laws. Since the death
penalty was reestablished by the Legislature in New Jersey,
the fact is that counties have had widely differing rates in
the extent that they bring capital prosecutions and to the
extent these cases advance to penalty trial. There are
probably a host of reasons for that fact, but it is a fact.

We have presented the Attorney General:=s O fice
with several screening nodels designed to aneliorate the

geographic disparity in the rates in which death-eligible
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cases are prosecuted. We have done so for this reason: our
research thus far discloses no state in which capita
puni shnent has been abrogated either by a |legislature or by
the judiciary because of county disparity. But it is
essentially a new and open question. After all, consider
this fact, or this hypothesis. The exact sanme case of a
killing occurs in neighboring counties. All of the
circunstances are the sane. 1In one county the defendant is
capitally prosecuted, is subject to a penalty trial, and is
subject to the ultimte outcone of death. In the other
county the defendant is not so treated; either through a
pl ea bargai ni ng or other processes he receives a penalty
that is nuch | ess harsh

We are of the view that the approach we have
suggested to the -- We have suggested that centralization of
t he decision of whether to capitally prosecute, in the
Attorney General=s Ofice with the input of county
prosecutors, would not necessarily cure the problem of
county disparity, but would certainly dimnish that
phenonmenon. W are of the view that this would al so thereby

dim nish the white victimeffect with regard to cases that

proceed to penalty trial. As in other states, geographic
variability is currently under study. So with that, |:=m open
to any questions that | can answer.
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REVEREND HOWARD: Thank you very nuch. Justice
Col eman.

JUDGE COLEMAN: Judge Baine, | think you have
i ndi cat ed al ready, but perhaps you should repeat it, that
t he selection of the universe of cases, as well as the
met hodol ogy used in conducting proportionality review, have
been established by the New Jersey Suprene Court, rather
t han you as the Special Master.

JUDGE BAI ME: Oh, yes.

JUDGE COLEMAN: I n other words, that you are the
messenger .

JUDGE BAIME: | amthe nmessenger, and | shoul d have
made t hat apparent. What were tal king about with regard to
i ndi vi dual proportionality is post-conviction review by the
Suprenme Court. So this nethodol ogy was recommended by the
Adm ni strative Ofice of the Courts and the Special Master.

But the Supreme Court considered it, nmodified it, and
ultimately adopted the factors for the nethodol ogy that |:=ve
described. It rejected other procedures that were
recommended. So | donst mean in any way to suggest that this
is a systemin which only the Adm nistrative Ofice of the
Courts is involved and only the Special Master is involved.

And | m ght add one further matter. | shoul dn=t,

but I will. The Suprene Court has really taken the |ead
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t hroughout the country with regard to ensuring that our
death penalty laws are adm nistered in a fair manner. Most
states do not have a system as sophisticated and as curious
in their attenpt to determ ne whether the |aws are being
faithfully executed and fairly executed. W have a Chief
Justice in New Jersey, who:ss about to | eave, who has done a
marvel ous job in that respect, with whomwe all worked very
cl osely.

REVEREND HOWARD: Thank you. Then let ne invite
menbers of the Conm ssion. Yes.

MR. KELAHER: Judge, good afternoon. Wth respect
to its county variability are you aware of any state
jurisdictions where the centralized decision-naking is in
effect? And if so, could you tell us how it:=s working?

JUDGE BAIME: | amnot certain with regard to the
states. The United States Attorney General has a systemin
whi ch these decisions are nade by the Attorney General. In
fact, counsel are permtted to provide comments to the
Attorney General on whether cases should be capitally
prosecuted. Now, obviously the Attorney General can:t canvas
every case in the country, even Federal cases in the country
in which the death penalty has been invoked, could be
i nvoked, but there are designees and there are committees

within the Attorney General:=s O fice that --
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MR. KELAHER: That:s with respect to the Federa
jurisdiction?

JUDGE BAIME: Yes. Now, in the states I:mreally
not fully aware of whether that decision has been
centralized.

MR. KELAHER: AlIl right, thank you.

REVEREND HOWARD: Thank you, M. Kel aher. Now,
per haps there are other nenbers of the Comm ssion who:d |ike
to ask questions of M. Bainme? Judge Bainme, this has been
excellent. We have Ms. Segars, please.

MS. SEGARS: Yes, Judge. Has the socioecononic
background of the defendant ever been analyzed in this, and
has it been a factor? Being poor.

JUDGE BAIME: It certainly has been a factor that
falls within the analysis we:ve utilized -- particularly
regression runs. Wat we do is, we -- whenever there is a
death verdict, we prepare a data sheet which is basically 90
pages. And anong the information in that, there are
soci oeconom ¢ factors. But we have never considered the
bi vari ate sense. By that | nean, solely the extent to which
-- or the effect upon the systemwi th respect to
soci oeconom ¢ factors such as poverty.

MS. SEGARS: So the inpact of poverty has not been

anal yzed.
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JUDGE BAI ME: That has not been part of our charge.
No.

MS. SEGARS: So theoretically, being poor can have
an i nmpact on whether or not a case is a death penalty.

JUDGE BAI ME: Theoretically, you are correct. But
let me add this, the one thing New Jersey cannot be
criticized for is conscience. New Jersey has a big
consci ence. We have ensured that the public defender
provide -- | shouldn:t say we have ensured -- the public
def ender has provided excellent representation in these
cases. Immnot going to --

MS. SEGARS: Well, actually, Judge, that:s not the
direction I=m going, because in fact youre correct. Public
def ender does -- and | can attest, because | ama public
def ender -- we do provide excellent representation, and
resources are adequate. That:=s not the issue. The issue for
me i s whether being poor puts you at greater risk of being
charged. Not the level of representation you get
afterwards, but the fact that you -- Wuld the sanme person
who acted the sane way if youwxre froma rich famly or youre
froma poor famly, the fact is whether or not you are nore
than likely or not to be charged with a capital offense or
not, and whet her that:s been anal yzed.

JUDGE BAI ME: | understand. | can:t answer your
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gquestion. | really donst know. | did want nerely to note
t hough, that when a defendant is charged with a capital
of fense, he or she receives excellent representation. |
currently -- Is=mretired five years. | live in Virginia.
And | know that New Jersey ranks, | think, top, with respect
to the Il evel of representation once sonmeone is charged a
capital offense. But no, | canst answer your question
ot herw se.

MS. SEGARS: And | have a second question. And
that has to do with -- you touched on the county disparity.

And | can only | ook back at nmy notes which are back as far

as February, where Cunberl and County had a greater
percentage of all the capital cases in the state at that
time. | think it was, | donst know, |et:s see -- As of
Cct ober of 2005, the public defender, we had 17 clients
charged with nurder in Cunberland County. And six of those
were facing the death penalty. The disparity in the
counties, and as you nentioned earlier the sane offense in
one county in a neighboring county youwre not facing the
death penalty. Howis it that you dism ss that that canst be
unfair?

JUDGE BAIME: | donst dismss it. | suggest that
perhaps it could be and probably is. But whether it is

recogni zed as a constitutional defect is a question that |
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canst answer. |It=s open. All | neant to say is that we have
researched the question nationally and we found no case in
whi ch county disparity, or | should say geographic

di sparity, has been found to be a reason for abrogating the
death penalty by the judiciary, i.e., there is a
constitutional problem That doesnst nmean it isnt a
constitutional problemin New Jersey. It hasnst been

addr essed yet.

As | said before, it certainly is arguable that it
is unfair. When | say that, | donst mean to synpathize with
a defendant who:s committed an awful crinme. But | say that
in the context of an overview of the system which as a
judge we are duty-bound to require fairness in a nmanner in
whi ch the death penalty statutes are enforced.

| was given a nessage, and | just want to
suppl ement an answer | gave before. | think |I made it clear
t hat soci oeconom c status is considered in the nodels and in
t he equations we used in regression runs. | know this
sounds sonmewhat arcane, but it is taken into effect in
det erm ni ng questions of individual proportionality and
system c proportionality. What | intended to say is that
we:ve never studied specifically the exact inpact of
soci oeconomi ¢ factors on the adm nistration of the death

penalty | aws.
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MS. SEGARS: Thank you, Judge.

REVEREND HOMARD: So let nme just be clear. What
you:ve given us today with respect to the county disparities
is sinply that the data supports that reality. That:zs really
what you intend to give us today, right?

JUDGE BAI ME:  Yes.

REVEREND HOWARD: Okay. And | guess, inplied in
your question, Ms. Segars, is perhaps a suggestion that
class and econom c status may, |ike race and ethnicity,
become a factor to be studied, is that right?

MS. SEGARS: Yes.

MR. MOCZULA: M. Chairman.

REVEREND HOWARD: Yes, please.

MR. MOCZULA: Good afternoon, Judge. A couple of
guestions. You had nentioned -- 1:l1 ask the other one
first. Your predecessor as Special Master has or had
recommended a far nore conprehensive, involved and detail ed
system of review of death penalty cases, death-eligible
cases. And over the years, with the Court:zs rulings, and I
bel i eve your recommendati ons and study, that system has been
refined. 1In fact, one nethod of analysis has sinply been
abandoned. Wuld it be fair to say that the primry driving
factor for that is the small anmpunt of cases in New Jersey?

JUDGE BAI ME: Yes. In statistical terms --
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REVEREND HOWARD: M crophone, pl ease.

JUDGE BAIME: I=:msorry. |In statistical terms,
when one is performng a regression study, the nunber of
vari abl es that can be considered depends on the nunber of
cases. Because New Jersey has a relatively small nunber of
death penalty cases, the nunmber of variables that can be
considered in that regression run is |limted.

Prof essor Bal dus was the initial Special Master
appoi nted by the Supreme Court. He:ss a professor from I owa,
and he created nodels that ultimtely fail ed because of what
we call instability. By that | nean too many vari abl es were
considered in the context of the nunmber of cases we had, and
therefore the results reached could be the -- could sinply
be an artifact of the statistical strategy enployed. The
fewer cases you have and the nore you cut the cases into
pi eces, in order to make determ nations concerning fairness,
the nore unstable the result youre getting. And therefore,
one of my principal efforts was to dimnish the number of
vari abl es that could be considered. |In the context of
system c proportionality review, i.e., determ nation whether
race or ethnicity influences death penalty decisions, that
was an easy thing -- | shouldnit say easy, but it was
possi bl e. And our regression nodels have been used by ot her

states, nost notably Maryland, in their studies. Ws:re very
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confident with regard to their reliability.

But -- individual proportionality we did away with
regression runs, and as | mentioned before, we prinmarily
consi der frequency analysis, that is, the conposition of
cases, the ratio conposition of cases within different
cat egori es.

MR. MOCZULA: And therefore any error within that
study, because of the small sanple size, would likely be
magni fied. Meaning if youre dealing with a small anmount of
cases and there:xs a m stake in the analysis, that n stake
will likely be magnified, have a greater effect than if you
had ten tines the amobunt of those cases.

JUDGE BAI ME: That:=s probably true, and that is
why, as | noted, before we use a nulti-faceted nonitoring
system We don:t just depend, for exanple, on regression
runs. As you know, we conduct bivariate studies. W review
raw nunbers, and we al so use case-sorting techniques. Let
me just briefly describe what we do in that respect. We:ll
take a category of cases such as the killing of a |aw
enf orcenent officer. And we:l|l determ ne ratio conposition
of those who have been prosecuted, those whose cases
proceeded to a penalty trial, and those that ultimately
reach a death outcome. We:1| review those cases factually to

det erm ne whet her there:ss any explanation for the sum of the
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differences in the treatnent of those cases. To sone extent
that inquiry is sonmewhat subjective. But that is what we
do. And that is why we exam ne the cases utilizing three
di fferent nodes of analysis, and we al so exam ne the cases
usi ng alternative hypot hesi s.

For example, there are cases in which the defendant
has been convicted, resulting in the death penalty, and
t hose cases have been reversed. |In that situation we
utilized two different sanples: the first case sanple,
whi ch includes that case, and | ast case sanple, which
i ncl udes what ever history occurred thereafter. So our
entire purpose in a statistical sense is to dimnish the
possibility that an error would significantly inpact on one
of the conclusions or findings we:wve reached.

MR. KELAHER: Just as a followup to one of your
comment s about being the exact sanme case, all the
circunmst ances being the same in two cases. What youre
really saying is, based on simlar factors. You canst be
sure that theyre the exact sane case and all the
circunstances are the sane. That:=:s a judgnment based on
certain uniformfactors that youwre applying to reviewing the
cases.

JUDGE BAIME: Not only that, as you yourself noted

in various briefs submtted, a murder case is a terrible
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dramatic event. And each case, I:msure, has its own flavor,
and each defendant has his or her own personal history. W
do the best we can to ensure that the cases we are conparing
are simlar -- are alike. But after all, we all know that
to some extent reality does not permt exactitude in that
type of anal ysis.

MR. KELAHER: | just want to note ny personal
appreciation for your good faith and commtnment to the
process, Your Honor. Thank you.

JUDGE BAI ME: Thank you.

JUDGE COLEMAN: Reverend Howard, | just have one --

REVEREND HOMARD: Let ne ask that we neutralize
sone of the m kes here so that the volume -- good. Justice
Col eman, | et us have your -- are you going to speak now?

JUDGE COLEMAN: Judge Baine, | hope this question
is not unfair, but if you think it is, please say so. The
| egislation creating this Conm ssion assigned to us, as one
of the mi ssions to propose |egislation and subsequent to the
nor at ori um pl anned by the Legi sl ature, pieces of
| egislation. One, of course, was proposed by Senat or
Lesni ak, recomrendi ng that the death penalty itself be
abol i shed and there be substituted for it life w thout any
consideration of parole eligibility. |If that were to becone

the |l aw, do you have any idea or an opinion on whether or
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not under that |egislation proportionality review would
serve any useful purpose?

JUDGE BAIME: | can see situations in which | do
feel that proportionality review would be helpful. As you
know from experience in other types of cases, not death
penalty cases, the Court often has occasion to consider the
fairness of a sentence and the Court has adopted, in several
cases, a framework of analysis to acconplish that m ssion.
It-=s a val ue judgnment whether life wi thout parole is so
onerous a penalty as to inpel an inquiry greater than that
enpl oyed in other cases. So | canst really answer your
guestion other than by making those observati ons.

REVEREND HOMARD: |Is it not fair to say that
scientific approach to proportionality is meant to nminimze
di scretion or value judgnents in these cases? Yes?

JUDGE BAIME: Yes, it is.

REVEREND HOMRD:. M. Haverty.

MR. HAVERTY: Just one quick question.

JUDGE BAIME: May | just say one further thing in
t hat respect? Yes, one of our purposes is to dimnish the
extent to which subjectivity is part of the analysis of
cases, both in regard to the fairness of the penalty and in
ot her areas of the law. But | donst want to | eave the

i npression that the application of social science techniques
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is a silver bullet or that there is any formula that woul d
have universal verity in determning what is fair and what
is not fair. In the end we have to expect that hunan
judgnment will cone to bear.

MR. HAVERTY: Judge, | just have one quick

guestion. | have not had the opportunity to read the
statistical tonmes, but | just wanted -- When |I:=m | ooking at
it, just so | can have context for it, is one of the factors

t hat was consi dered when you were doing the proportionality
the ratio conposition of the juries, both in and of
t hemsel ves and relative to the race of the defendant?

JUDGE BAI ME:  No.

MR. HAVERTY: WAs that ever considered as part of
t he nodel ?

JUDGE BAI ME: No, we:ve never considered it.
Firstly, |1 dont think that could be retrieved from our
dat abase, and | donst think it=s a fact that:s comonly
recorded in trials. Least not when | was --

MR. HAVERTY: Do you have any sense whet her or not
that information m ght be useful in an analysis, or it:=s just
sonet hi ng that nobody ever consi dered?

JUDGE BAIME: MW answer is not helpful. And it:s,
| hope not.

MR. HAVERTY: | didn:t mean to throw you a curve
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bal I, Judge.

JUDGE BAIME: | can tell you this. As a trial
judge, l:ve sat in Essex County and my experience is that
juries acted in accordance with the instructions we gave
them | think conscientiously, they did the best they
could. It was suggested at one point, well, why do you have
a jury decide a case, why donst you have judges or experts,
because theyre experienced and seasoned in the crimna
justice systenm? And | guess the answer is. when one is
facing a crimnal prosecution one prefers generally to
submt the case to 12 fools rather than one. By that | mean
all of us are subject to commtting m stakes, but in the end
we have faith that the jury will be right inits
determ nation and will be aided by its conmmobn sense and
experience.

MR. HAVERTY: Thank you, Judge.

REVEREND HOWARD: The Chair would |like to express a
bi as here. | think we:ve stunbled upon yet another variable
t hat deserves investigation. And | appreciate your
judicious response to that question. But one of the nobst
i nportant things you:ve said, for nme, is our government is
one of |aws, but adm nistered by human bei ngs. That being
the case, it seenms to nme, on all sides of these cases those

i ssues bound to be relevant need to be applied. 1:=m not
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soliciting your response to this, but |I:m speaking because |
know this is on the record. | think that this is an issue
t hat deserves attention by this Comm ssion in its final
report.

Again, | want to thank you for the way you have
cone and shared with us. And we have one final question
froma menber of our Conmm ssion, Ms. Garcia, and then were
going to invite our next wtness.

MS. GARCI A: Judge Baine, I=ma Victims Advocate
and my concern is what our current practices actually do to
the survivors. It=s ny belief that we will never, ever
execute anyone in this state, and what we do is put these
fam | ies through sheer hell.

My question to you is, you stated, | believe, that
we should have a simlar review process if we were to do

away with the death penalty, and we would examne life

wi t hout parole the sane way. |s that correct?
JUDGE BAI ME: Well, what | personally -- | really
cannot provide hel pful information in that respect. | can

only say that the judiciary currently exam nes cases for
fairness with regard to sentencing using a fairly el aborate
framewor k of analysis. Now, whether that would be
sufficient in cases in which the penalty is life wthout

parole -- is the maxi mum penalty -- or whether a greater
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degree of scrutiny would be required, is a matter of

judgnment which | canzt provide. The Legislature has to

provi de.

REVEREND HOWARD: The Chair is going to violate his
own rule. First, I:mgoing to ask, Ms. Garcia, if you have a
foll ow-up, and then M. DeFazio will cone.

MS. GARCIA: Not really a question. Mre of a
concern that we were not | ooking at replacing one problem
with another. That would be just as distressing to the
survivors.

JUDGE BAIME: Well, certainly it would be a factor
to be considered by the Legislature, whether it would
el ongate the proceedings. But again, as a Judge ny
responsibility was to apply the law, not to nake judgnments
as to whether the |aws were good or bad. And that sort of
conti nues even now, even in my conversations with nmy wfe.

REVEREND HOWARD: M. DeFazi o.

MR. DeFAZI O Judge Bai ne answered mnmy questi on.
just want to make it clear. Proportionality review in New
Jersey is called for by the statute and is not sonething
that is required by the Constitution, correct?

JUDGE BAIME: Well, the Federal Constitution does
not require it.

MR. DeFAZI O. Right.

J&J COURT TRANSCRI BERS, | NC.



31

JUDGE BAI ME: As you know, at one point there was
| anguage in one of the United States Supreme Court decisions
that seened to indicate to the contrary. Qur Suprenme Court
has deci ded, however, that sone system or proportionality
review i s necessary and an essential ingredient inits
obligation to judge the fairness of that sentence.

MR. DeFAZIO And | just want to nake this clear,
because | share Ms. Garciass concern. You could have a life
wi t hout parole statute in New Jersey w thout the requirenment
of proportionality review, clearly, right?

JUDGE BAI ME:  Yes.

MR. DeFAZI O Okay. Thank you.

REVEREND HOWARD: And just to finish that point.
| ndeed, we already have such a statute on the books, because
the very statute that we have been asked to call upon to

recommend sone changes in contains at |east two provisions.

One is the nmurder of a police officer, where the
jury is not unaninous in its weighing of the aggravating and
mtigating factors. The penalty there is death -- I:m sorry,
life without parole. And another instance is nmurder of a
person under the age of 14 that occurred during the
conm ssion of a sexual assault such as rape. Again, the

statute does not require proportionality review. And to ny
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know edge there has been no constitutional challenge saying
t here ought to be. Thank you.

JUDGE BAI ME: Thank you very nmuch. | very nuch
appreci ated bei ng here, and good | uck.

REVEREND HOWARD: Thank you. Now the Chair would
like to invite M. Robert Blecker. M. Blecker is Professor
at New York Law School and a | eadi ng advocate of the death
penalty. Welcome, M. Bl ecker

MR. BLECKER: Thank you.

REVEREND HOWARD: Agai n, you have 20 minutes to
of fer your testinmony. | will give you a two mnute alert,
foll owing which | hope you will entertain questions from

menbers of the Commi ssion.

MR. BLECKER: | appreciate it. O course |I=m
honored to be here, but | nust tell you |I feel nore burdened
t han honored. |I:ve gone through every page of the transcript

of every hearing of this Comm ssion because | believe I:mthe

| one voice fromthe acadeny that will appear before you in
favor of the death penalty. And in ny statement -- which,
of course, | dont have a prayer of getting through, but I:ve

sel ected probably close to a hundred questions that
Comm ssi on nenbers asked or responses that were given. But
| think either deserve enphasis, need to be supplanted, need

to be suppl enmented, need to be enphasi zed, or need to be
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rebutt ed.

As | read these Comm ssion hearings so far
essentially your concerns have been divided principally into
eight, and | hope to very quickly cover all eight, at |east
sunmarily, and then provoke questions. And | certainly do
wel come t hem

It seems to nme you:ve enphasi zed retribution, you:ve
enphasi zed deterrents, you:ve enphasi zed costs, you:ve
enphasi zed i nnocence, you:ve enphasi zed |ife w thout parole,
you:ve enphasi zed public opinion, youwve enphasi zed race.

And then of course is the question of what should you, as a
Comm ssi on, recommend and do about all these things? Let ne
start with retribution.

Retri bution by consensus is certainly not
supported. It=s in fact nore disparaged than supported, but
by consensus it provides the principal support for the death
penalty if any is warranted. However, retribution has been

di storted by witnesses here, distressingly. Retribution has

consistently been equated by with revenge. It:s been called
atavistic. |It=s been called enmptional. And it:s been called
fundamental |y hypocritical. That is, we say we val ue human

dignity. W say that killing is terrible. W say that
murder is terrible, and then we respond in like kind. So

aren:t we di sparaging the very value that we claimto
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support?

The first and categorical m stake here is not to
equate retribution with revenge. Retribution is not
revenge, although they come froma common source which is
the desire to answer pain with pain. But they are not the
sane thing. They are very different. Revenge is not
proportional. Revenge need not be. Revenge need not be
directed appropriately. Collective community puni shnent can
be revenge. Itz not retribution.

And revenge is not limted. Retributionis
limted, proportional and correctly directed. Be very aware
that retribution provides the basis for limting punishment
as well as for affirmng it. W, as advocates of the death
penalty, are just as concerned that those who do not deserve
it do not get it, as we are that those who do, do. And the
United States Supreme Court, while it has disparaged
retribution fairly consistently has neverthel ess used it

wi t hout acknow edging it. Wen in Cocoa v Georgia they

struck down the death penalty as just proportionate to the

rape of an adult woman; when in Atkins v Virginia they

struck down the death penalty for the nmentally retarded;

when in Roper v Simmons they struck down the death penalty

for those who killed one less than 18 -- in all these cases,

t hey had an abiding conviction that justice was not served,
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that it was a disproportionate response to execute. They
were utilized in retribution.

Retribution is past-oriented. It is a direct
conflict to the principal utilitarian justification for
puni shnent, which is deterrence. But retribution is not
hypocritical. For if it is to disparage the value of life
to take life, then ask yourself, what is the appropriate
response to those who kidnap? W inprison them W deprive
them of their liberty as a response to their deprivation of
the victims |liberty. Does that disparage liberty itself by
depriving |iberty?

And what do we do sonetinmes to those who steal? W
fine them We deprive them of property. Does that thereby
di sparage the value of property? O course not. What youre
seeing, essentially, with retributivismis the essenti al
human- |ike kind response. Fighting fire with fire; giving
sonmeone a taste of their own medicine. This is at the core
of human dignity. |It, of course, needs to be refined as
retributivismhas been refined. An eye for an eye has al so
been di sparaged. Do recall culturally, that an eye for an
eye was a cultural advance because it limted puni shnent.

It was understood originally as only an eye for an eye, no
nore than eye for an eye.

So the point is that the past counts, that
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retribution is not revenge; and for those who insist on
equating retribution with reveng, e then when you turn to
deterrence, recognize that for what it is. Because if
retribution is pure revenge, then deterrence is pure
terrorism as Hobbes -- the first and greatest nodern
utilitarian -- said in disparaging retribution and proposing
deterrence. He said, (@The aim of punishment is not revenge,
itss terror.@

Now, we:ve come to appreciate that deterrence is
not pure terror. You should also appreciate that
retribution is not pure revenge. | wonst have tine to go
t hrough retribution in any detail, the statenment does sone
nore. But let me just point out again, a disparaged feature
of retribution, and that is enotion.

Wt nesses, several, and Comm ssion nenbers, sone,
have di sparaged enotion. W should all be engaged in sinply
a rational inquiry, an abstract ideational inquiry. And you
can be a retributivist and be that. |nmmnuel Kant was one
of the great retributivists, and he believed in the death
penalty as a matter of duty, of abstract duty. But there:s
anot her strain of retributivismto which I subscribe, and I
suspect nost of the Anmerican public subscribes, and that is
a notive for retributivism That is, that enotion is

appropriate. That enotion rightfully -- enotion confornmed,
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enotion restricted, but nevertheless enotion in the
appropriate sets of circunmstances rightly nmove us. |If a
juror does not feel angry at the defendant, if a juror does
not hate the defendant for the despicable, callous, cold,
heartl ess nurder that that defendant has done, for the
danmage that that defendant has caused, if the juror does not
hate that defendant, the juror should not condem t hat

def endant to death.

And there was a whole tradition of this going back
to James Fitzjanes Stephen, for exanple, the great 19th
century English judge and greatest historian of the Crim nal
Law, who says explicitly, and it:s quoted in the statenent,
AThat it is right sonmetinmes to hate, and it is right to act
on that hatred.@ By the way, you need not be a proponent of
the death penalty in order to acknow edge the legitinmte
rol e of enotion. | ncreasi ngly, abolitionists thenselves,
as humani sts, are recogni zing that enotion can rightly
direct us when conbi ned adequately with reason. But l|let ne
nove on fromretribution to deterrence.

The deterrence argunent here and throughout your
heari ngs has been overstated to the di sadvantage, by the
way, of the abolitionist. Youwve heard statenents that there
was absolutely no evidence that the death penalty deters.

Of course that:=s ridiculous. The death penalty does deter.

J&J COURT TRANSCRI BERS, | NC.



38

But so can |life without parole. The real question is does
t he death penalty deter anynore effectively than its
principal alternative, live without parole? As the British
Comm ssion, a Commi ssion in whose tradition you now sit and
probably the greatest one ever to sit to date -- we await
your report -- but as the British Comm ssion said, we can
nunmber its failures, but we can never nunber its successes.
We don:t know how many people woul d have otherw se kill ed
who di dn:t but for the death penalty.

But again, the question is, is it a nore effective

deterrent? Now, Jeffrey Fagan will be testifying, and he
certainly is an expert on this, and he:l| be giving you his
take on it. But as you:ve had testinony already, the | ast

several studies have shown with sophisticated anal ysis that
t he death penalty provides a nore effective deterrent than
its principal alternative: life without parole. Those
studi es thensel ves are, however, subject to criticism and
that criticismis now comng fromthe abolitionist

conmuni ty.

Let:s assune that those who propose and purport to
establish that the death penalty is a nore effective
deterrent admt that through the statistical analysis their
case is not overwhel mngly proven. The point is, as was

made in earlier testinmony before you, that it has not only
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statistics on its side, it has human nature on its side. It
has logic on its side. As Fitzjanmes Stephen once said, At
is one of those argunents,@ and it is also quoted in the
statenment, Athat is so obvious that it is nore clearly
establ i shed than any argunent can be made about it.(

Everyt hing we woul d have, npbst of us, we would give
for our lives. Life is the ultimte threat, death is the
ultimate terror. And so it=s quite clear. And if were
| ooki ng for supporting anecdote, having spent 2000 hours
over 12 years interview ng convicted killers and probing
their m nds and psyche, | can give you nore than one. And
one particular comes to nnd.

The guy, let=s call him Joe, who described a
situation in which he burst in to rob drug dealers in

Virginia, discovered much nore drugs than he expected, told

his cohort to wait outside and was about to kill them when
he changed his mnd. And | asked himwell, what nade you
change your m nd? And he said well, what flashed in his

m nd was when he was in prison in Virginia and he used to
mop the floors and pass the electric chair and look at it at
t he noment when he had the gun to their heads the i nage of
hi msel f strapped in the chair went through his mnd and he
let themlive. And then | asked hi m whet her he had any

other simlar situations and he told me one in Washi ngton,
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DC whi ch has no death penalty and | asked hi mwhat did you

do and he said well, | blew them away. And | asked hi m why,
and he said because | could face what DC had. 1:d been there
before, | could go back to prison again. Now, that:=s only

one anecdote, obviously, and there nay be counter instances
of brutalization, but it is clearly an overstatenment to say
that there is absolutely no evidence of a deterrent effect.

Both comon sense, human nature, |ogic, anecdote,
and the | atest studies indicate, and it is alnpst certainly
true that there is a margi nal deterrent benefit for the
death penalty over its principal alternative, |ife wthout
parole. Now, for nost of us who are retributivists that:=s
ultimately irrel evant, because it:s the past that counts.
It-s not a cost-benefit calculus in which we should be
engagi ng.

But speaking of that very quickly in ternms of
costs, you heard the $250 mllion figure bangi ng about,
you:ve al so heard grounds to conclude that itz wildly
inflated. One thing |I would just point out about cost
before noving on is that there is one feature of the death
penalty that has never been calculated in the costs. The
nost recent studies seemto show that it costs 30 to 70
percent nore to maintain death penalty than in an individua

case in |life without parole. Thirty to 70 percent nore.
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But in the every study that:s cited, and nore than
once, in the testinony before you, the Kansas study for the
first, and | think only tinme -- there may be another one
that notes it -- they know that there are three benefits to
the death penalty that they did not and that no one has yet
considered. And that is that costs are reduced by the
hundreds of thousands of dollars saved for everybody who
pl eads guilty and takes |life w thout parole and thereby
wai ves appeal s who woul d as otherw se death-eligible in
order to avoid the death penalty. That has never been
subtracted by any study. And if you do that it may turn out
that the cost figures come out differently, that it=s in fact
cheaper to execute than it is to maintain life w thout
parol e.

However, even if it isnst, even if itz nore
expensive, of course, the bottomline is this comm ssion has
observed -- or individuals have observed -- in sone
witnesses is that justice isnt cheap. And that if the death
penalty is the only just alternative then we have to do it
even though it may be expensive.

| nnocence. I nnocent people on death is a nightnare
that haunts us and it haunts us retributivists because
remenber, we are just as commtted to ensuring that those

who do not deserve it don:t get punishment as we are that
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t hose who do, do. Do recall all the testinony before you
and probi ng questions by you. There is no ascertaining,
there is no evidence that anybody on New Jersey:s death row
is factually innocent. And that is also true in states that
are relevantly simlar in value and concerns and saf eguards
to New Jersey. There is no claimof innocence, there is no
evi dence of innocence of anybody on Oregon:s death row.
There is no claimof innocence, there was no concern of
i nnocence of anybody on New York:s death row.

I nterestingly enough a few years ago when the Chio
Legi slature offered all its death row i nmates free DNA
testing, of the 201 inmates on death row guess how many t ook
themup on the offer? Zero. Now, that:s not to say that
t here has not ever been an innocent person who has been
executed in the United States. Proponents of the death
penalty are fond of pointing out that we have never executed
a denmonstrably innocent person. | think that that:=s an
unfair statenment and | won:t nmake it. M best guess is we
have executed at | east one innocent person in the United
States. Wexre not going to do it in New Jersey with the
saf eguards you have, but we have done it.

How do | feel about it? | feel sick. But one nore
word about innocence, and | note it:=s a very politically

incorrect thing to say, but innocence is of two varieties.
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One Commi ssioner here said that the testinony of a w tness
was particularly conpelling. That witness -- and you:ve had
a parade of wi tnesses orchestrating their own i nnocence who
have been released. MNow, I:mwilling to believe that npst,
perhaps all of them were factually innocent. But one of the
Wi t nesses naned four others who are innocent on Floridass
death row, one of whom was Benny Denps. | w tnessed Benny
Denmps die. | know what the situation was, | know it because
| studied the case to find out what it was that | was

wi t nessi ng and nake sense of what it was that | was

Wi t nessi ng.

There was a couple, the Puhlicks. She was naned
the flower |ady because she had a green thunb. He was a
construction person who noonlighted and worked for the
def ense departnment. Their lifelong dreamwas to retire in a
house in Florida. She wanted to be in an orange grove. It
| ooked |ike they could follow that dream when a cousin
call ed them and said there was now a handyman speci al
avai l able. And so they went down to |look at it.

As |uck would have it Benny Denps had just robbed a
house and taken the safe into the orange grove. As they
drove down he pulled out his gun, announced that it was a
stick-up, forced them out of the car, forced the husband

into the car, take out the spare tire, back into the car.
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As Ms. Puhlick nervously fumbled for her wallet to conply
with his demand fromthe robbery she dropped her |ipstick,
pi cked it up and he shot her in the stonach.

He forced the husband into the trunk and then he
forced the cousin into the trunk and then he forced her into
the trunk. Believing he slapped the trunk, and before he
left, when they were desperately trying to get out of the
trunk, he sprayed it with bullets killing two of them but
the wife absorbed the bullets neant for the husband. He
l'ived. He had a sustained identification. The evidence was
overwhelmng. It matched that there was no doubt that it
was he who did. And the jury sentenced himto death.

Then Furman was deci ded and he, |ike everybody
el se, was released fromdeath row Once in prison now anpng
general population he killed again. He probably killed a
snitch, and maybe he didnst do it. The proof was beyond a
reasonabl e doubt. No, he shoul dn:t have been deat h-eligi bl e,
in my view, but he was, and he was condemmed to death. Not
for that particular crime, and he was eventually executed.

Now, i magi ne, although the evidence isnst there,

i magi ne he didnt kill the snitch while in prison. | magine
he was executed. Was he an innocent person? WIlIl, in one
sense analytically factually for that crinme. But having

unquesti onably, undoubtedly killed the two earlier and been
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rightfully sentenced to death he was poetically -- it was
poetic justice if it was not analytic justice.

So di stinguish between innocence and i nnocence. |
got to know David Altchy@ Brooks quite well. | believe he
serves a life sentence for a nurder he never commtted. But
he has admtted to me that he shot 57 people when he was 19
years old. And so had he been executed, he was once on
death row, he woul d have been technically an innocent for
the crime he conmtted. But he would have been guilty and
deserving of it for other things.

Life without parole. You do not nake your deci sion
in a vacuum Youre asked to determ ne whether death is the
appropriate puni shnent ever or it:=s alternative |life wthout
parole. Now, Ms. Garcia just raised the probl em of
repl aci ng one problem w th another on how distressing it was
to the survivors. This is one of the few areas in which you
haven:t probed, and | urge you to do it. You have an
obligation to understand what is the quality of life for
t hose who serve life without parole. Il:ve spent hundreds of
hours in five states now with video caneras -- full access
to docunent what is the daily life of people who serve life
wi t hout parole. |If you knewit, it would appall you. I
haven:t gone into New Jersey; I:mtrying to.

But | called yesterday, for exanple, to try to find
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out for purposes of this testinony -- and | asked the public
information officer if a person is spared the death penalty
and other wi se death-eligible and sentenced to |ife w thout
parol e does he thereby serve the rest of his sentence in

maxi mum security or what:=s the |east restrictive setting he
can get into? The answer was well, of course he:s on maxi mum
security. And | said are you sure, because that:s not the way
it is in Tennessee, which | visited and docunmented. That:s

not the way it is in Oklahoma, which | visited and

docunmented. That=:s not the way it is in Illinois. Wy
should it be that way in New Jersey? He said well, cone
back and 1:1 check. He cane back sheepishly and said, I:m
wr ong.

A person who coul d otherwi se get the death penalty

may -- and the statute is not clear, it is no nore than five
years and it may still be immediately, | havenst yet been
able to determne it -- be sent to nedium security prison.

What:=s life |like? There:s every reason to believe that New
Jersey is relevantly simlar to Tennessee, to Okl ahoma, to
I11inois.

| f that=s true theyre playing volleyball, theyre
pl ayi ng softball with Iine based paths and unpires and
uni forms. You know, the standard |line is they never see the

i ght of day. You throw them away and | ock away the key.
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Well, if they never see the |ight of day how cone the

conm ssary includes suntan lotion with an SPF factor of 307
In fact, they nore than see the |ight of day. They watch

col ored television, cable television, in many situations

they are free to roam around.

What you:ve heard -- testinony, telling testinony,
heart wrenching testimony fromthe victims famlies, saying
| eave us alone. If only you had life without parole, we
woul dnt be here. We could nove on with our lives. Could
they nmove on with their lives if they really understood what
the quality of life is for those who do actually serve life
wi t hout parole day to day? You owe it to yourself to find
t hat out.

| beg you, help nme get in and if you donzt trust ne
hel p sonebody else get in with a video camera and then | et
me present or |let someone present -- |I:=:m prepared and will as
part of my appendi x |later present you video testinony of
what |ife without parole is like in Tennessee and Okl ahoma
SO you can get a visual sense of it. There:s every reason to
believe it:=s the same in New Jersey. Look at the Departnent
of Corrections m ssion statement. Nobody:=s job is to punish.

They all disavow it.
Public opinion. Itz been doubly distorted. You:ve

heard presentations that |ife without parole is the
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preferred alternative to the death penalty. But |ook at the
guestion that:s asked. For cases of nurder, which do you
prefer: the death penalty or |ife without parole -- life
with no chance of parole for cases of nurder? Well, what
about soneone |ike ne, and | suspect nmost of you, if you
support the death penalty, that recognize that itz only
appropriate in five percent of nmurders? Wiich do | think is
the better punishnment? Life without parole or death? Well,
al nost always |ife without parole. But which way am|l to
answer that? Wth absolutely no possibility of parole.
That=s what the Gallup poll says. But of course there:s the
possibility of parole. |[If you want a reason for that
possibility? |It=s very sinple. |Increasingly you hear voices
that we should imtate Europe. You nmay not know this,
Europe has abolished |ife without parole. The papers don:t
report it. They:ve abolished it a few years ago. It doesn:t
exi st. Can you ensure a future Legislature follow ng the

| eadershi p of Europe won:t al so abolish |ife w thout parole?
And al so of course the public nm stakes, absolutely no
chance of parole with absolutely no chance of comrutation.
So do read the statenent.

Now, race and geographical disparity. | can skip

nost of it because Judge Baine reported it. The rates of

def endant effect does not exist or if it does it
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di sadvant ages Whites. The race of victimeffect coll apses
i nto geography.

Now, there is a race effect that nobody has focused
on, and itz real. In some ways the argunent is dism ssed.
You hear the argunment, and you:ve heard it already as a
Comm ssion. Twelve percent of the popul ation, 44 percent on
death row. Doesn:st that show racial discrimnation? And
even sone abolitionists reject that and say no, because
anal yze who=s commtting the death-eligible crinmes. Twelve
percent of the population is committing nore than about 50
percent of the death-eligible murders and yet there are only
44 percent on death row. But that assunmes that the
definition, and this is an answer to Ms. Segars, that
assunmes that the definition of capital crines is race
neutral. It is not. The robbery aggravator is a race-
bi ased aggravator that disadvantages class and di sadvant ages
race. It nmust be, it should be elimnated. It is a single
change you shoul d nake.

And finally, because |I fear that I:m going to be
called to stop, the other area in addition to |ife w thout
parole, the quality of life for lifers without parole to
make that noral decision that you have ignored, the only
ot her area that you substantially ignored is, what should

you really do other than one of two issues? And it was just
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rai sed for one of the rare times. That is --

REVEREND HOWARD:  Your time is up, but | want you
to conmpl ete your point.

MR. BLECKER: Thank you. | appreciate it very
much. So far the presentation:s been two options. Either
abolish the death penalty and replace it with |ife w thout
parol e or stand pat. Both of those are deeply m staken.

You have a rare opportunity to debate and deli berate and
i nstead of either doing the indiscrimnate, norally

i ndiscrimnate act of abolishing it or in nmy viewthe

nmoral ly indiscrimnate act of keeping it, what you should be
doi ng and focusing upon is refining it so that you limt it
in definition to only the worst of the worst which wll
reduce the cost factors, which will reduce the racially

di sparate factors.

Now, concretely, is there a proposal on the table?

Yes, there is, and | hope sonmeone will ask me about it.

It=s in the statement. | spent six pages with your death
penalty statute proposing concrete reforns. Provision after
provi sion after provision. No wi tness has yet done that,
and you:ve not pushed anyone to do that. | urge you take a
careful | ook at your present death penalty statute and ask
yoursel f as Senator Russo even suggested -- and asked -- and

princi pal author of it, ACan:t it be inproved?l It sure can,
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and it should be.

REVEREND HOWARD: Thank you very nuch and | hope
you are ready to hear from nenbers of the Conmm ssion. The
Chair would like to recognize Ms. Garci a.

MS. GARCI A: Professor Blecker, | just wanted to
| et you know that you are not alone. | agree with a |ot of
what you said. However, I:ma realist and ny goal is to help
the survivors. | have as nmuch conpassion for the
perpetrators of these crimes as they had for their victim

which i s none. But the bottomline is that we are in one of

the nost |iberal states in the country. We will never
execute anyone in this country. | donst care if it was the
Devil himself. They will not be executed.

And these famlies go through hell having these
cases being overturned and overturned. And they live on
death row, and if soneone sneezes sonebody runs and brings
thema tissue. Theress no justice for victims as long as this
exi sts. And | think seeing soneone inprisoned for the rest
of their life, and I know what it=s like in the prison, but
theyre at | east away fromthe public for the rest of their
lives and these fam lies arenst going through the nightnare
of going through trial after trial. And the bottomline is,
you cant get the sanme conviction 18 years later. So theyre

out wal king the streets. That:s the situation we have.
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And as | said, | agree with a |ot you say, but it=s
not working for the survivors here in New Jersey, and it
never will. W woul dnit execute anybody before all these
case -- the DNA, and the rest of the country is going in the
direction it’s going now. Wiy in the world would we start
now?

MR. BLECKER: Two things in response to that. The
first is | very much appreciate the concern of a nore
victimcentered systemof justice. And in fact, some of the
proposal s made in the nodification of your death penalty
statute directly address that. For exanple, right now the
statute says that when victiminpact evidence is introduced
in a capital trial a photograph may be introduced of the
victim That should be extended and expanded to audi o and
vi deot apes.

Secondly, if we ever do counter to your assurance
and fear, if we ever in New Jersey do execute anybody, in ny
view t he whol e execution process ought to be nore victim
centered. So, for exanple, not only should the condemed
make a | ast statenent, but really the |ast statenment the
soci ety should have made for themis a video or audio or
visual collage of the victimin the last birthday party,
loving life, living, et cetera.

Now, to directly address the concern of why is it
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t hat we have no substantial prospect of having an execution
in New Jersey, part of it is the fact that the bench is
partly conposed here and around the United States of
abolitionist judges. There was one very brief nmention in
testi nony before you that judges no |ess than juries should
be death qualified. For exanple, in Pennsylvani a,
interestingly enough in the Federal bench, when | |ast | ost
count of the last 20 death penalties that came up before the
judiciary, 20 out of 20 were reversed on appeal. The very
famobus Col umbi a study, one of whose principal co-authors is
to succeed nme in testinmony today, showed that 68 percent of
the death penalties were reversed on appeal. Now, sone part
of that is because of error, but we all know that there is
no perfect trial. There is always error. The question is
whet her error arises to constitutional error or whether it:-s
pre-textual error. So one way that you could begin to
handle this is to actually have the judiciary be death

gqual ified when they sit on capital punishnent cases as well
as the jury.

And finally, let me say to you, as painful as this
is, that while the victins: famlies are the primary
surviving victims, we are all to sone degree, as comunity,
victins. As the ancient great |aw giver Solonon said, in a

wel | -governed state, citizens, |ike nenbers of the sane
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body, shall feel and resent each other:=s injuries. And the
primary victimis dead. And so anot her proposal made in

nmodi fying the statute would be to acknowl edge sonet hi ng t hat
abolitionists’ organi zations have proposed and proponents

tend to disparage. And that is the living will.

If a victimsays in advance, “lI amcommtted to
opposi ng the death penalty; should I ever be nmurdered, | do
not want ny killer killed,” that living will should be able

to be introduced at the penalty phase. Simlarly, if a

victim-- if the evidence is substantial and clear, judged
in canmera first, you can see the details init. Simlarly,
if a victimsays, “I amin favor of the death penalty, and

should | ever be killed under circunstances that are death-
eligible, I do want ny killer to face the death penalty,
that, too, shall be introduced. Because the past counts.
And now, finally, even if itz never effectuated,
there remains a value, and | understand it:=s painful for the
victims famly, but there remains a value in condemi ng
someone to death who deserves to die. \When Peterson was
condemmed to death recently in California and the point was
made that only three percent of death rowin California --
11 percent -- three percent, | think, has been executed and
he:s unlikely, Scott Peterson, ever to be executed. One of

the answers was, and | think rightfully given, this is a
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sol em ritual of denunciation in which 12 people, and | can
tell you from condemed killers whom | have interviewed on
death row who say, what gnaws at me in part is that society
said I:mnot worthy to live. That=s right. And where that:s
so, it should be said apart from whether we ever carry it
out .

MS. GARCI A: Profession Blecker, if theyre never
executed there is no value init, if it=s never carried out.

It=s another injustice to the survivors.

MR. BLECKER: Yes, it is.

MS. GARCI A: Because not only did that perpetrator
take their loved oness life, now hes getting away wi th not
serving a sentence that he received. |It=s a bigger slap in
the face.

MR. BLECKER: You:re surer than |I. As we know,
there is-- The first significant death penalty case has made
its way through the Appellate process and New Jersey will
soon, unless this Comm ssion in nmy view wongly and
tragically recomends -- and the Legislature foll ows that
recomendation to abolish it, were going to see whether New
Jersey has the courage of its professed convictions to do
justice as it has previously articul at ed.

MS. GARCI A: Professor, |I:m mke you a wager |ike

made a defense attorney and a prosecutor when | heard that
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Mar shal | woul d be executed. [It:=s never going to happen. And
to give the famlies the inpression that it=s going to happen
is cruel.

On your suggestion about videos, by the way, we do
have videos in New Jersey. Itz up to the individual judges,
but M. Ponpilio was here sone weeks ago and he was
responsi ble for that in the state. As | say | agree with
you, but sadly the reality in New Jersey is very, very
different. Were not Texas, and that:s good in sone ways.

But as far as the survivors, you know, when is this cruel
hoax over for thenf?

MR. BLECKER: But | beg you, look into the
conditions with life wi thout parole and you:ll realize it:s
yet a crueler hoax, and it would be even nore painful to the
survivors if they realized that mass nmurderers of children
are playing volleyball, ping-pong, watching cable TV,
sitting --

REVEREND HOWARD: |I:=:m afraid I:m going to interrupt
this exchange. Perhaps there is sone additional question
froma nmenber of the Comm ssion? Rabbi, I:mgoing to
recogni ze you first.

MR. SCHEI NBERG. Thanks very much, Professor
Bl ecker. Two questions related to the notion of worst of

the worst. First is, are there people who are currently on
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New Jersey:s death row who, in your view, do not belong on
death row? And then second, is worst of the worst, in your
view, an objective or subjective determ nation, and do you
feel that you speak for a consensus of who is worst of the
wor st ?
MR. BLECKER: Sadly and unfortunately I:m going to

have to duck your first question, because when | finished
t he roughest draft of the statenent -- and | apol ogi ze for
all the typos -- at 3:30 this norning, having spent 60 of ny
| ast 80 waking hours on this, | decided to try to get sone
sleep rather than review in detail the profiles of the nine.

My sense is, but not my expert opinion, that they would and
shoul d qualify.

But et me focus on the second part of your

gquestion, which | think is the primary one. |Is this
subj ective, objective, or is this just a matter of opinion?

In common, absolutists -- of which | am one, but so are
many abolitionists -- believe that there is a noral fact to
the matter, that this is not just a matter of opinion. Even
if you abolish the death penalty, | take it there wll
probably be common ground anmpbng nost of us that sone crines
are objectively worse than other crinmes. Even if they
woul dn:t respond with death. And furthernore, that sone

murders are objectively worse than other nmurders.
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And so then, the adjunct question which you asked
is, can we and how can we determ ne which they are, and have
we adequately done it? M viewis that New Jersey has not
yet adequately done it. It=s unlikely to adopt all the
reforms | proposed, but nore inportantly it:=s a work in
progress and you collectively deliberate and nodi fy and act,
you still woul dnit have gotten there. But there is a core.
And just because | canst tell you the boundary of where the
wor st of the worst becomes nerely the horrible, | can
clearly indicate cases which clearly belong as the worst of
t he worst and others which clearly do not. The robbery
fel ony nmurderer who sticks up a 7-11 Store and the clerk
grabs a gun from under the counter and then the robber kills
himis not the sane person who maintains a torture chanber
li ke Charles Ange in his basenent, kidnaps wonen with their
chil dren knowi ng once he:ss got the kids he:s got the wonen,
vi deot apes torture over weeks, exposes themto unspeakabl e
m sery, rapes and then nurders and then nutilates them
that=s not the same person. They don:t inhabit the same
noral universe. Charles Ange unquestionably deserves to
die. He is at the core. The robbery-fel ony-nurderer,
ordinarily absent nore and ot her aggravating circunstances
t hough presently death-eligible in New Jersey, does not

deserve to die.
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So the answer is yes, there is a core to
obj ectivity about this. The boundaries are subtle and
difficult, and New Jersey has gotten closer than it once
was, can get a |lot closer and hopefully will. But it:s
difficult ever, and perhaps inpossible, to get it exactly
right. But that you |l eave to the success of filtration
systens of prosecutors deciding when to go for death and
ultimately juries deciding whether to give it, and appellate
proportionality analysis deciding whether this qualifies as
t he worst of the worst.

REVEREND HOWARD: Pl ease, M. Moczul a.

MR. MOCZULA: Professor, there are, as you had
menti oned, discussions of the cost of the death penalty and
t he suggestion from sonme of the witnesses that have appeared
before us that if the death penalty was abolished and
replaced with some formof life w thout parole that you can
pl uck an identifiable number of cost savings and then
per haps supply it to victimservices or | aw enforcenent
services. |In your experience with review of other death
penalty jurisdictions, what can you tell us about the
ability to first, nmake that type of identification; and
whet her if there was sonme type of savings al ong those |ines,
it was ever used for the purposes that have been nentioned?

MR. BLECKER: | don:t know whet her they:ve ever used

J&J COURT TRANSCRI BERS, | NC.



60

it, but what | can tell you is that the studi es haven:t
adequately reveal ed or been able to reveal whether in fact
there is a cost saving. Nunber one, as | nentioned -- and
Kansas, | believe, is the only one to ever acknow edge it.
They do not include the thousands of dollars saved in
investigative, trial and appellate costs for each guilty
pl ea obtained of a death-eligible defendant who pl eads
guilty and accepts |ife without parole in |lieu of the death
penal ty.

They do not include the costs -- the geriatric
costs, the increasing costs per year to stay on life wthout
parol e as you get into your 70's and 80's. And finally, if
you are utilitarian -- which | amnot -- if you think that
the noral way of doing this is doing the cost benefit
anal ysis, then there is an analysis that:s very troubling and
that=s been referred to in Comm ssion testinmny before you
earlier. And that:s an essay by Sunstein and Vermle, a
recent essay which is controversial in which they point out
what they call life- for-life tradeoffs. Because if the
recent studies are correct, and if the | ogic of deterrence
is correct and in fact it is a nore marginally effective
deterrent, then in ternms of costs one of the cost benefits
of the death penalty are the lives, the innocent lives that

woul d ot herwi se be lost without it, which should be measured
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agai nst the renote possibility of the innocent |ives that
will be taken with it. And that:s not been factored in.
Again, for retributivists, costs arenst the ultinmate issue.

But unquestionably the studi es have not focused adequately.

Is there the political will to allocate the noney
saved if there is noney saved to other purposes? | doubt
it. If youre really interested in innocent lives |ived,
bet you an investigation will reveal a very dangerous
traffic intersection where only $10,000 spent will actually

save an innocent life froma car crash. W are not a
society committed on the margin to mnimze innocent |ives
| ost.

REVEREND HOWARD: Are there any further? M.
Haverty.

MR. HAVERTY: Thank you. Professor Bl ecker, very
early on in your presentation I think you were discussing
phi | osophi cal underpinnings of retribution. And | detected
fromthat, and correct me if I=mwong, it=s your position
that retribution is a noral inperative.

MR. BLECKER: That:=s correct.

MR. HAVERTY: |Is that a correct characterization?

MR. BLECKER: Yes, it is.

MR. HAVERTY: So would it be fair to say that a

soci ety which does not engage in retribution is norally
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inferior to a society that does engage in retribution?

MR. BLECKER: Yes.

MR. HAVERTY: COkay. So therefore societies which
have elimnated the death penalty, and you nentioned, for
exanpl e, the European Union, Great Britain, French, Germany,
Italy, these countries would then be deenmed -- in your mnd,
because they are not retributivists, to be norally inferior
to a society like the U S. that does permt executions.

MR. BLECKER: No.

MR. HAVERTY: \Why not?

MR. BLECKER: The therefore doesnst follow There
are retributivists opponents of the death penalty. |
conceded to you that retribution in ny viewis a noral
i nperative and that a society that is devoid of any inpul se
to punish what is deserved -- just deserts -- has m ssed a
noral fact of the matter. What |:=ve not conceded to you is
that retribution necessarily results in the support of the
death penalty. There are retributivists who are opposed to
it. They concede the noral fact of the matter that the past
counts and that we ought to be keeping covenants and not
only engaging in questions |ike what good will it do, but
focus on the issue of what bad has been done. But they are
di sagreei ng about whether engaging in that inquiry, giving

the past it:zs just due, searching for proportional punishnment
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t hat one necessarily concludes that the death penalty and

only the death penalty is an adequate noral response.

| feel certain. I=:ma retributivist. Itz not just
an idea. It=s not just that | amcertain. It=s not that it:s
just right. | feel certain to the core of nmy being that in

sone cases the death penalty and only the death penalty is
an adequate noral response. But other retributivists, a
distinct mnority -- but other retributivists disagree. And
t hat=s why the concl usion doesnst follow fromthe prem se.

MR. HAVERTY: And let ne just follow up on that a
little bit. Are you aware of the Amesty International
Report? | think itz annually they publish a report of the
executions that are conducted throughout the world and they
list the top nunbers of the countries and their executions?

Are you famliar with that?

MR. BLECKER: Yes.

MR. HAVERTY: Did you see the one that cane out,
guess it was in the spring, the late spring for |ast year?

MR. BLECKER: I:mnot sure if | saw >06 or >05. |
read them when | can.

MR. HAVERTY: The nost recent one that came out, do
you know what the top four countries were in executions?

MR. BLECKER: | would guess China would be nunber
1, probably the United States -- the United States would be
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anmong the four. | forgot -- is this the argunent about the
conpany we keep? Am| anticipating where youre going?

MR. HAVERTY: |I:=m just asking a question. Are you
aware of the fact that China was nunber one wi th about 15007
They were way out. Theyre just off the chart. But the
next two were Saudi Arabia and Iran, very close in number to
t he nunber of executions in the United States — committed,
whi ch was number four. Were you aware of that fact?

MR. BLECKER: As you saw | didn:t nention Saud
Arabia and Iran. |I=:mnot surprised by that. So the
i nplication of the question, of course, is, ook at the
conpany we keep. And I:d like to respond to that because the
adj unct question although you:ve not raised it, but itz the
correlative. Wy are we the only western denocracy with a
death penalty? O how cone Canada and the rest of Europe
has abolished it, and Australia?

And of course because that:=s the correlative to
| ook at -- the conpany we keep — is, look at the conpany
fromwhich we depart. They are a group that shares our
val ues, and the conpany we keep are a group |largely that
does not share our values. And the response is two-fold.
First of all, in reporting the death penalties, of course
they are the ones that go through the judicial process.

There are countries in which -- whose val ues supposedly are
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nore simlar to ours, in which there are police killings all
the time with a wink and a nod, but theysre not going through
the judicial process. But that:s not the adequate response.

Every country that abolished the death penalty in
Europe and Canada did so in the teeth of overwhel mi ng public
support for it. In the |atest public opinion polls in
Europe -- with the probable exception of Italy which seens
to be clearly against the death penalty in |large part due to
the influence of the Church -- there is a majority in favor
of the death penalty in each of those countries. The fact
that the governnents of the countries that are nost clearly
associated with us have nanaged to abolish the death penalty
does not show that the people whose values are nost simlar
to us disagree with us on that. And that=s true in states in
the United States. Look at North Dakota, that:s been
abolitionist for the |last 150 years. The first and npbst
recent time when the Feds went for the death penalty, just
recently in the | ast couple of weeks, 12 jurors selected in
Nort h Dakota found death. Right now, Wsconsin has a
ref erendum on Novenber 7th. They:ve been an abolitioni st
state. The | atest public opinion poll shows 54 percent of
W sconsin residents in favor of the death penalty.

So the point is, when you judge the conpany we keep

or you do it internally in terns of the conpany we keep, and
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anal yze the states with the death penalty versus the states
without them it is reflective of the elites that govern it.
It=s not reflective of the people thensel ves and the val ues
t hat they hol d.
REVEREND HOMRD: |:=:m going to -- unfortunately we
-- this is very exciting to me, it:=s dabbling in phil osophy

and so forth, but I:malso aware that we have three

addi ti onal persons to hear. | guess the Chair would like to
exercise a little prerogative to be sure that | heard you
right. Did | understand you to say that retribution is at

the very core of human dignity?

MR. BLECKER: Yes you did, you heard correctly and
you do understand that. That is, the abolitionists have
tended to --

REVEREND HOMARD: No, no, is that your opinion?

MR. BLECKER: Yes, sir, it is.

REVEREND HOMARD: Let the record show at | east one
person on the panel firmy disagrees.

MR. BLECKER: May | explain it and explore it?

MR. HOWRD: And if | look toward Lancaster,
Pennsyl vani a and the exanple of the Am sh that woul d be ny
evi dence to support this claim Now, philosophically you
can follow the |ine of Hobbes and Kant and others and cone

to a view regarding the death penalty, and others my
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di sagree. And | think as a scholar you appreciate that.

But what | would like to ask is, since New Jersey has such
an exenplary record -- but as our previous speaker M. Baine
indicated, its exercise in proportionality was neant to

m nimze m stakes but no claimof elimnation of m stakes.
What woul d you advi se us here about how we m ght be sure to
avoi d, given the human adm nistration of our system the
death of an innocent person or a person who is not guilty of
the crime? And is your commtnent to the death penalty
supersedi ng your concern about the |ikelihood of the death

of an innocent person?

MR. BLECKER: Thank you for that question. | very
much appreciate it. Concretely, as the statenent shows
first, I would alter the jury instruction. Right nowin the

New Jersey death penalty statute the jury is asked to find
beyond a reasonabl e doubt that the aggravating circumnmstances
outwei gh the mtigating circunstances. M view is that
t hat=s not a heavy enough burden on the prosecution. The
jury should be required first to find that the aggravating
ci rcunmst ances substantially outweigh the mtigating
ci rcumst ances.

Secondly, the jury is asked to find beyond
reasonabl e doubt that the person -- that the aggravating

ci rcunmst ances outweigh the mtigating circunmstances. M
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view is that while the standard of persuasion of beyond a
reasonabl e doubt is appropriate for the guilt phase in

det erm ni ng whether the person did it, the penalty phase
focuses on sonething else. The penalty phase does not focus
on the question of did he or she do it, but does he or she
deserve it?

Proof beyond a reasonabl e doubt is not a high
enough standard in the penalty phase. M view is that New
Jersey ought to anmend its death penalty statute to
acknow edge residual doubt or lingering doubt. That is, if
it:s doubt not sufficient to acquit, if youre still
convi nced beyond a reasonabl e doubt that he did it, but you
have doubts for which you cannot give a reason as to his
guilt that still linger in the penalty phase, the jury
shoul d be specifically instructed that that is ground to
find |ife against death.

Next, the jury -- proof beyond a reasonabl e doubt
even if you acknow edge |ingering doubt is not sufficient
because it goes to rationality and it avoids enotion, and
t hese decisions will be nade partly as they should be, but
must be on an enotional basis. The jury should be further
instructed that they nmust be convinced not only with no
i ngering doubt that he did it, but they nust be convinced

to a noral certainty that he deserves it, which is a
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st andard of persuasi on even higher and appeals to anot her
part of our faculty, or enotional faculty.

And finally, all of this is in the proposal. And
finally, the last way in which the statute in ny view can
l[imt and virtually elimnate any possibility of m stake in
this case is that the jury is instructed or that the judge
is instructed that when the jury finds that the aggravators

outwei gh the mtigators beyond a reasonabl e doubt, the judge

must sentence the defendant -- convicted nurder to death.
lt:s stated as mandatory right now. That, in nmy view, is a
m st ake. It should not be in ternms of nmust, it should still

be in terms of may. So that jurors who, even if they don:t
have a |ingering doubt, even if they are enotionally
certain, but for sone reason that they can:st articulate, are
not willing to vote death, should never feel conpelled on

t he basis of a nmechanical process to say death. Only if you
feel certain that he did it and deserves to die for it
shoul d be you be allowed to and never conpelled to find

deat h.

REVEREND HOMARD: | want you to just tolerate this
fromone hunble parish priest. Mst of my life I:ve been in
search of a human bei ng who has noral certainty, and |:ve
failed so far. And wexre tal king about the life of a human

bei ng. Now, please, just let me get away with that
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observation. | think you:ve agreed with what |:=ve said,
maybe. But | would like to say that it has been nmy pleasure
to have you cone, not only to offer your views, but to offer
themw th such an exciting and passionate style and

di sposition.

MR. BLECKER: M. Chair, | appreciate it. Could I
possi bly give one 30 second response to your | ast, because |
donzt agree?

REVEREND HOWARD: How about 157

MR. BLECKER: Fifteen. Fine. | walk ny

grandchildren in a stroller in which a truck nmay junp the

curb and kill them | will for my own conveni ence, because
the odds are so small, | will for my own conveni ence subj ect
the lives of those | love to the possible, but renote

m stake that they may be killed. Surely, if I will subject,
on the basis of convenience, the lives of those | |ove, |
must be willing to subject for the sake of justice the |ives
of those who have been convicted beyond a reasonabl e doubt
as nurderers.

MS. SEGARS: Excuse ne, Reverend --

REVEREND HOMARD: Fi nal comment for this w tness.

MS. SEGARS: Sir, | just need to understand that
what | hear you say is that the execution of an innocent

person is the cost of doing business if you want to uphol d
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t he death penalty? Yes, or no?

MR. BLECKER: No. The renote, renote possibility
of the execution of an innocent person is the cost of doing
justice. It=s not the same thing.

MS. SEGARS: The point is innocent. That:s the
poi nt .

MR. BLECKER: The point is, children are innocent
and yet you will expose themto a risk of death for your own
conveni ence because there are other values at play. And
justice is a primary val ue even greater than conveni ence.

If you will expose your own children to a m nuscule risk of
death, if you will expose yourself to the m nuscule
possibility this ceiling will crash in upon you or that a

pl ane will crash, yet you board it, surely you will expose a
convicted killer for the sake of justice. Not convenience,
but justice to a m nuscule possibility. New Jersey has
approached absolute zero on that possibility. Nobody clains
that there is the renotest possibility that any of the nine
on death row are factually innocent.

MS. SEGARS: But we:ve heard from innocent nen who
wal ked in, sat at that table, and discussed that they were
in fact innocent and freed fromdeath row. Yes?

MR. BLECKER: Yes. Not in New Jersey.

REVEREND HOMARD: | would insist, and | dare say
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you agree -- and were going to take this up at some ot her
time to talk. Please, the inplication that sonehow New
Jersey is an island into itself is offensive to ne, although
| love this State. And your conparison of the child taking
a wal k is apples and oranges. As an ethicist, let ne say it
m ght be nore interesting for you to use the exanple of
going out to eat tonight in a public restaurant. W take a
chance at eating poi sonous food, donst we? But this is
appl es and oranges. And | beg you to consider that point,
and | think this may be nore of a personal interest of m ne.
l:d be willing to share sone dial ogue with you. But New

Jersey is not an island. W want to comrend our state for
bei ng as thorough as it is, but there is no proof, theres no
possibility in human experience that it will ever reach the
poi nt of certainty. And on the question of life, this is a
matter of urgent concern. That:=s nerely the opinion of the
Chair, and | thank you once again.

MR. BLECKER: May | give you ny e-mail address?

REVEREND HOWARD: And you:ve indicated to us that
you have brought along materials that we should consider in
our discussion, and | assure you that as we cone to our
concl usi ons, everything that you:ve shared with us including
your oral testinony will be a part of our deliberation.

MR. BLECKER: Thank you very much.
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REVEREND HOMRD: | don:st want to penalize the
persons com ng forward, otherw se we m ght have conti nued
that soliloquy. But let ne just ask, M. Fagan, if you
woul d. M. Fagan is professor at the |aw school at Col unbia
Uni versity and an expert on deterrence studies. He:s been

referred to by previous witnesses, as well as other issues

related to the death penalty. W still have two ot her
persons, Ms. Claudia Van Wk and Ms. Roberta G enn. | hope
you are still with us, are you? Good. Very good. M.

Fagan, you have 20 m nutes. Any m nutes you give back to us
woul d be greatly appreciated. But you have 20 m nutes and
you will be alerted when you have two mnutes left. Thank
you.

MR. FAGAN. Thank you, and thank you to the
Comm ssion for inviting me to address you. I=mhere not to
tal k about deterrence, although I:ve published two articles
about deterrence and woul d be happy to entertain questions
fromthe Conm ssion about deterrence and about the
scientific evidence that Professor Blecker referred to,
which is actually part of a very contentious debate anpng
| aw prof essors and social scientists around the country
ri ght now.

But | am here instead to talk about some research

that | did with ny coll eagues at Col unbia University in the
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course of two studies, one published in 2000 and anot her
publ i shed in 2002, exam ning the effectiveness and
efficiency of the system of capital punishment around the
country. | nmake reference to those publications in witten
testimony, and give you sone websites where those can be
obtained. Attached to the testinony is a summary
publication fromthe first of those studies. There is also
a second one which I would also be happy to make avail abl e

to the Comm ssi on.

| want to say that | also have been working in the
state of New Jersey. | was a professor at Rutgers in the
School of Crimnal Justice for several years. | served on

t he domestic violence working group for the State of New
Jersey under the direction of Nancy Kessler and other staff
people for three or four years. And ny research on juvenile
justice, which is another arm of what | do, al so has been
done three tinmes now, in the state of -- four tines in the
state of New Jersey beginning in the m d-1980's and
concluding just a couple of years ago. And in fact, were
still interview ng serious young juvenile offenders in the
state of New Jersey.

I n our study we traced the outcones of nore than
6000 death verdicts during a 23-year period beginning with

the resunption of capital punishment follow ng the Furman
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decision in 1972, and concluding with all cases that have
been finally concluded by 1995. We quit in »95 because we
wanted to have -- pick a year when nost of the cases that
were active at that point had been conpl et ed.

We reviewed every death verdict, both the original
verdicts and the appellate verdicts all the way up through
direct appeal, state post-conviction review, and finally
federal habeas review when it took place. To put it very
sinply we found that 68 percent -- just slightly nore than
two and three of all death verdicts reviewed were reversed.

About half of them were reversed because the finding that
t he defendant was guilty of capital nurder was so seriously
fl awed, absence of evidence, absence of proof, et cetera,
and so unreliable that the verdict sinmply could not be
enf or ced.

In nore than -- in 85 percent of the states, the
reversal rate was over 50 percent, neaning that any death
verdict was nmore likely to be reversed than it was to be
uphel d on appeal. O those that were reversed, 82 percent
of all of the death verdicts were sent back for new trials
and resulted in sentences |ess than death. Nine percent of
t hose cases were sinply the finding was vacated, the person
was rel eased based on a finding that the defendant was not

guilty. The remai nder were subject to death.
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The issue has come up, | know, in previous
testinmony, it=s come up a little bit today about who:s doi ng
these reversals. Are they literal judges? W find in fact
that 90 percent of all of the reversals that we studied were
done by el ected state judges, judges who certainly would be
subject to recall by the overwhelm ng majority of voters,
who Professor Bl ecker cited, who do support the death
penalty and woul d probably be outraged to know that their
judges were in fact overturning sentences. And we do know
that the voters do throw those fol ks out.

Many of the other reversals were in fact done by
t he Federal courts, roughly about ten percent, and al nost
all of those were done by panels of judges conposed or
i ndi vi dual judges conposed of majorities who were appointed
by Republican | aw and order presidents dating back to
Presi dent Ni xon.

Utimtely, only six percent of the thousands of

death verdicts in the U S. were actually carried out. The
average tinme, | think you all are aware of the extraordinary
del ay that:s invol ved, anywhere fromten to 12 -- it was

averagi ng about ten years, a little bit less for an
affirmance, a little bit longer for a reversal. It has
since risen to 12 years according to information fromthe

death penalty information center and other places.
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And in sone of the states we:ve been studying, the
hi gh courts in places |ike Georgia and Arizona, Florida and
ot hers devote alnost half of their time to deciding capital
cases as opposed to other kinds of cases.

So this is a flawed system And we tal k about it
as a broken system And we try and use analogies to try and
| ocate it in a broader sphere of public policy. So, for
exanple, it=s hard to inmagine that the Food and Drug
Adm ni stration would release a nedicati on where 68 percent
of the patients either died or becane ill. It=s hard to
i magi ne that in an era when wexre noving toward standardi zed
testing in public education that we would allow a
st andardi zed test to be put into place where 68 percent of
the students failed after three tries.

You all may renember the Ford Explorer episode when
t hey began -- they kept rolling over. It hard to imgine
t hat we:d be putting Ford Explorers out to sale into the
public when two-thirds of the time they would be prone to
rolling over.

The flaws in the systemare so severe that it |ed
sonebody |ike George WIIl who is a fairly -- very
conservative comentator wite to the WAshington Post to
recomrend that this systemactually be abolished in part

because it was broken and he actually agreed with our
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term nol ogy that we had published.

Theress been a | ot of talk about costs. | don:t
want to get into the details of cost because cost is a
contentious issue. | think Professor Blecker tal ked about
it. 1l:=ve read previous testinony of other w tnesses. Let:s
assume a fairly conservative estimate on cost. | think
that=s one way to go. The best study to ny know edge was
done in Florida and the Florida study asked a specific
guesti on about how nuch extra tinme do prosecutors, judges,
police officers, investigators and so on stand on doi ng
death penalty cases nore than they would on ot her kinds of
cases. The citation is actually at foot note number 5 on
page 6 and the testinony was done by a reporter naned Date
at the Pal m Beach Post. A very interesting detailed study.

So you can conme up with sort of a boundary of

estimates, very low ball estimte of naybe $2 mllion per
trial to a high ball estimte of nmaybe $25 million per
trail. The estimates are really pretty wildly all over the

map. So what we do in social science is we tend to bound
things. We call them confidence mracles. W come up with
a range of plausible estimates. And so we can tal k about a
fairly low ball estinmate. And at the end I want to try and
tie the question of accuracy of the death penalty to

efficiency of the death penalty.
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But the key question for us is the margi nal cost.
Prof essor Bl ecker raised a very good point about the fact
that many of the studies ignore the idea that the threat of
t he death penalty can force a plea bargain and would shorten
cost and shorten delay. Lots of those plea bargains cone at
the end of the process, sone of them come at the begi nning
of the process. W really donst know where that process
begins, but certainly |like any other sense these are the
ki nds of social science disputes that get nediated through a
series of publications and peer review journals and people
go to conferences and argue with one another and that:=s the
process of what:s happeni ng now.

But we do cone up with these | ow and hi gh bal
esti mates and were roughly at about maybe anywhere from two
to -- sonewhere between two and a half to $25 mllion per
trial. So how are these costs getting paid for? There was
a wonderful study done by an econom st at Dartnouth nanmed
Kat hy Bai cker. Kathy Baicker showed that for every death
sentence -- this is not the cost of the death sentence, but
itss the cost to the pool of resources available in that
county. Roughly $2 mllion per capital trial was diverted
fromlocal services, hospitals, health care, police and
public safety, education, et cetera causing counties to

ei ther borrow noney or raise taxes or diverting cost from
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capi tal expenditures such as roads or other kinds of
infrastructure.

So every tinme there:ss a death sentence, itz akin to
having a natural disaster in your county. A flood, an
eart hquake, a tornado, perhaps a raging fire or a chem ca
spill even such as the one that happened in North Carolina
t he ot her day.

We undertook a second study, and the second study
tried to identify the factors that predicted why some states
and al so why some counties had higher reversal rates than
others. W found that high error rates were associated with
very high frequent use of capital sentencing seeking the
death penalty, poor |aw enforcenment practices, |ow per
capita spending on the courts and sub-par state review
processes. None of those things were happening in New
Jersey. New Jersey doesnst have any of those risks. It
doesn:t have an inefficient and poorly funded system of
appellate review |l i ke places |ike Texas, Al abama, Ceorgia
and so on.

Even wi thout the risk factors New Jersey had an
error rate of 87 percent in the period up through 1995.

Even wi thout those risk factors, neaning a really good state
with a really thorough investigative process and a really

good appellate review system still wound up overturning
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t hose cases in 87 percent of the cases. Ws it |iberal
judges? Well, it=s hard to imgi ne why judges here woul d
behave any differently with respect to the quality and
accuracy of a death penalty than they would in Georgia,

Al abama, Texas or Florida. The sanme judges produced the

sane reversal rates and | canst -- maybe the judges here are
different. | would suspect that they are, having taught and
worked in New Jersey. But still it:=s something about the
capital process and the sentence itself. [It:=s not about the
j udge.

When you conpare reversal rates across states we
found that the proportion of -- two factors that are really
interesting and actually tell a story about race. Now this
is a story about race that:=s different than the story about
proportionality. Qurs is a story about race as it pertains
to reversal rates. We find that a proportionate of African-
Americans in a state:ss popul ation, and the ratio of hom cides
or the rates of hom cides, cross racial, between whites and
mnorities -- these are the factors that are associated with
a high capital error rates. Both of these, unfortunately,
are salient risk factors in New Jersey. New Jersey ranks
third in the ratio across the nation between 1976 and 2003
in all known hom cides where we have cl earance rates, third

in the nation of the ratio of interracial homn cides.
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Si xteenth in the nation in the percentage of African-
Ameri can popul ations -- anmpbng the state popul ati on which
suggests that these risk factors are producing or do
converge and operate here as they do in other states to
produce a sonewhat elevated -- a very elevated error rate,
roughly 87 percent.

We | ooked specifically in New Jersey. | nentioned
that the error rate here was 87 percent. Judge Baine
mentioned the concentration in particular counties. W
noted that also. Three counties contributed nearly half or
18 of the 39 death sentences handed down of those that were
cleared through 1995. Four counties accounted for 24
percent of the death sentences, nearly two-thirds. Nearly
hal f of the death sentences were reversed, 19. Ten were
vacated, five others were sinmply reduced to sonmething | ess
t han death. And that:s where we get the 87 percent figure.

Then we went back and | ooked at cases after 1995 to
update our records. We haven:st updated the full study, but
in preparation for comng here | did |ook at New Jersey
cases. There have been 21 death sentences handed down or
deci ded since 1995 when our study ended, our first study.

El even of the 21 have al ready been reviewed and reversed by
the Courts. Eleven of the 21 have been reversed, that:s

roughly 55 percent and counting, because we don:t know what:s
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goi ng to happen with the appell ate process on the others.
Three of them were affirmed early on in the review process
only to be reversed again at |ater stages of the appellate
revi ew.

And what really junped out at nme from | ooki ng at
the records in New Jersey was that of the |ast ten death
sentences in the state that have been revi ewed at | east
once, only two have been affirned. Eight have been reversed
which | eads us to an 80 percent reversal rate. One innate
died after his sentence was affirmed on direct appeal. And
as we all have spoken about no inmate was executed wither
before or after 1995 in the state of New Jersey.

So that | eads to sonme policy choices for the state.

I:mtrying really hard to give you back sone m nutes as our
Chair has asked. There are three nodels around the country.
The one that:s in Texas and Al abama is not the one that:s
goi ng to happen here. That:s what we call death penalty on
t he cheap.

Ther ezs anot her nodel that happens in places |ike
California and Pennsylvania. Very heavy use of the death
penalty, very, very few executions. California has roughly
650 people on its death row. Since it reinstated capital,
itss only executed 11 people. Two of them were peopl e whose

death verdicts were not fully approved. They had not gone
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to the end of the appellate process and found reliable by
the courts. But these fol ks nevertheless elected to be
executed. These were people who just sinply didnit want to
face the prospect of life in prison.

In the sane period, Pennsylvania grew its death row
to roughly 250 persons and executed only three. And of
those three all were voluntary executions. They elected to
forego appeals. They did not want to spend the rest of
their lives either in prison or for a very long period on
death row. So there is a deterrent value of life w thout
parole. It does seen to be operating; itz fairly salient.

We can cone up with upper and | ower boundaries on
the cost. | do so in testinmny and hopefully you:ll have a
chance to read it. Let:=s assune there:s:s roughly 15 death
sent ences handed down in the next 20 years in the state of
New Jer sey under current conditions, or even under a
tightened statute. It would cost sonewhere -- |et:s assune
an upper bound of $25 nmillion, a | ower bound of maybe $10
mllion. That=s $150 million to $375 mllion. The question
is not whether cost is a justifiable basis for making a
det erm nati on about using the death penalty. The cost is,
what el se could you be doing with that nmoney particularly if
nobody is going to get executed? You could be buying state

police officers, grief counseling sessions for victinms,

J&J COURT TRANSCRI BERS, | NC.



85

expansi on of violence prevention progranms in parts of Newark
and Canden and parts of Passaic County. Any one of a nunber
of things that could be going on; things that would enhance
prosecution of other crinmes, the kinds of crines that
ultimately grow up to beconme hom cides -- a robber who is
caught who fails to be convicted this tinme and eventually
does a felony nmurder by committing a murder in the course of
t he robbery. That guy m ght well have been in jail with an
i nproved police force and better prosecution system at that
point in time.

So if the state has that kind of nobney, the

guestion is, do you want to spend $375 mllion or $150
mllion, $300 mlIlion, whatever the figure you want to
adopt. Itz a hell of a lot of noney to achieve to achieve

two or three executions at nmost over 20 years if that many.
Or do you want to fund additional police detectives and
prosecutors, victimservices, et cetera?

There:s al so another problem Let:s assune we went
to the kind of systemthat we have here, which has a very
smal | nunber of affirnmed death sentences. O we went to
Prof essor Bl ecker=s system where had one or two over the
next 20 years but still kept the announcenent effect of
having the death penalty on the books. Wen only a tiny

proportion of the individuals who commit nmurder are given
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t he death penalty for it, the penalty becones
unconstitutional. It runs into a giant, what we call in | aw
school, a Furnman problem Justice White, and | quote
Justice White in foot note 16 of the testinony, basically
said if you have a death penalty and you don:t use it it has
no penol ogi cal function. You run afoul of the Eighth
Amendnent. It has neither a deterrent effect, and it doesn:t
have any kind of retributive effect either.

So the question then is whether the kinds of
efforts that | think are going on here that are wonderf ul
efforts, necessary, admrable efforts to avoid error, to
avoi d executing innocent people, to avoid putting victins
t hrough a very prol onged process, wonst wi nd up | andi ng New
Jersey in the end after spending hundreds of mllions of
dollars with a death penalty that will be overturned again
and again, and death sentences overturned again and again
and ultimately running into the constitution. | thank you.

REVEREND HOWARD: Than you. Let the record show
you are the first speaker who has not had to be warned about
the limtation of tine.

MR. FAGAN:. | can tal k about deterrence, if you
want .

REVEREND HOWARD: Let:=s invite nenbers of the

Comm ssion now to speak with our wi tness. Yes.

J&J COURT TRANSCRI BERS, | NC.



87

MR. MOCZULA: Professor, when you speak about the
error rate in cases, do you nmake any distinction as to the
reason for what you call error?

MR. FAGAN: Yes.

MR. MOCZULA: And what is that?

MR. FAGAN:. There are nunerous reasons that went
into error. There was no single reason. The nost frequent
reason was i nconpetent counsel. This was sonething that was
wi despread across virtually every death penalty state from
the states |i ke Pennsylvania, California as well as
Connecti cut and other places to what | call death penalty on
t he cheap. |Inconpetent counsel was the npbst conmon.
Unfortunately --

MR. MOCZULA: \What about New Jersey?

MR. FAGAN. |=m sorry?

MR. MOCZULA: \What about New Jersey?

MR. FAGAN. We did not |look into specific reasons
for New Jersey. | can do that and woul d be happy to submt
a supplenental statement if the Conm ssion would |ike.

MR. MOCZULA: If there was --

MR. FAGAN:. There were other reasons though, but
can | --

MR. MOCZULA: If there was a situation where, let-s

assume ten death penalty cases went through the prosecutor
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and the death sentence was obtained, and then on the appeal
on case ten the Suprenme Court nmkes a deci sion which
mar kedly refl ects or changes the propriety of the procedure
of implenentation of the death penalty which results in not
only the reversal of that death sentence, but the nine
others. Any attenpt in the study to make a distinction
bet ween that type of effect and | et=s say prosecutori al
m sconduct or inconpetence of defense attorneys?

MR. FAGAN. Are you referring to Lavalle?

MR. MOCZULA: I=mreferring sinply to the facts I
stated, where a decision inpacts nore than one case
si mul taneously. You, | assume, would lunp that in the error
rate. M suggestion is that youre taking a bunch of cases
and putting themin for the sane reason and counting them as
nine or ten separate cases when in fact the basic reason
remai ns the same. Theyre not case-specific reversals,
t heyzre systenic reversals.

MR. FAGAN. Right. The scenario is certainly
characterized as the events in New York when the
LaVal | e deci sion was handed in. It invalidated the death
penalty in all but one of the death sentences, | believe,
were vacated and theress one that:s being appeal ed now as to
whet her it:=s vacated or not.

| canst say for certain, but I do not believe that
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in our database there were such system c events that swept
people off their throw (sic)

MR. MOCZULA: | woul d suggest about the need for
el aborati on here that those events happened in New Jersey,
and there are in fact three critical events that resulted in
reversals of a nunber of death sentences as opposed to one.

Now, this study that you mentioned has been subject
to its fair share of criticism | suppose you know that.
There are web pages full of quote, Liebman responses,

i ncluding studies |ike Liebman death penalty study called
“Bi ased and Di shonest,” -- study fails to prove death
penalty as unfair. There have been al so references to the
fact that rather than go for instance in the state of Nevada
to the source, the attorney general and the courts and other
repositories of information you chose to go in fact to death
penalty abolition organi zations and in fact your nunbers
when conpared to the real numbers canme up nuch hi gher than

t he accuracy of -- than the actual nunbers in that state.

Is it also true that your study |unped together
cases goi ng back to 1973 through »95 wi t hout accounting for
the maj or system c changes as inposed by the United States
Supreme Court?

MR. FAGAN:. Well, let me answer one at a tine.

First of all let nme go back to the original question. There
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are other reasons for reversals. Prosecutorial m sconduct,
police w thhol ding evidence, jury instructions as well.

MR. MOCZULA: How many in New Jersey, sir? |:mm
just limting it to New Jersey.

MR. FAGAN:. We did not |look at the -- | did not
exam ne the reasons for New Jersey.

MR. FAGAN. Then | woul d suggest that the rest of
the information is informative, but not quite relevant to
what this Commi ssion is trying to make a deci sion about.

MR. FAGAN: It could well be, but the error rates
are very conparable here as they are in other states. So
per haps the information we obtained in other states was
generalized. Let ne speak about Nevada though. W actually
had very interesting correspondence with Nevada, in
particular with Clark County. They refused to turn over
data to us. We asked them many tinmes and we had a series of
exchanges with them Utimtely we relied on the sources
that we could get at that were best. And when we did obtain
the informati on we published it. W were unhappy that we
did not get cooperation from Cl ark County.

And there are a lot of criticisns, just as were
critical of the deterrence literature, for exanple, perhaps
on different ternms, and we donst call them unbiased. There

al so are a nunber of reputable criticisns of our work.
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think the one that is probably the best was done by

Prof essor Joseph Hof fman. Joe Hoffrman is an |Indiana | aw
school professor. He wote the death penalty statute that
was i ntroduced by Governor Romey in Massachusetts. And he
has argued for sonething that is very narrow in terns of
what the death-eligible aggravators are, extensive
procedural review.

Anyway, Joe took a very hard | ook at our study. We
actually had a nunmber of exchanges with himin print. And
Joe says well, | would not -- | believe his statenment was he
believes that a floor for the reversal rate is 40 percent.
He said even if Fagan and West may be -- it nmay be closer to
their estimate. It is sonewhere between their estimate
whi ch is an upper bound and ny estimate which is a | ower
bound to 40 percent.

So let=s split the difference with Professor
Hof f man. Let:s assunme that -- that:s a 28 percent
difference. So let:s assunme that we take half of that.

That=s a 54 percent. Let:s go to 50 percent. Do we want to
have a death penalty systemor do we want to rely on a death
penalty systemas currently -- which is wong as often as
itss right? That seens to be a question that | think is a
public policy choice.

MR. MOCZULA: | think that begs a question of what
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youxre defining as wong. Again, if theres a system of
review -- of judicial review and the decision is made that a
procedure needs to be changed, | don:st know if that:=s telling
you sonet hi ng about whether an individual case is wrong
versus right in the sane sense as the hiding of excul patory
mat erial, prosecutorial m sconduct, or some other type of
case specific reason that goes to the heart of the case
itsel f.

Have you done any work with regard to anal yzi ng
mandat ory sentenci ng?

MR. FAGAN. Only in drug offenses.

MR. MOCZULA: My question goes to whether there
woul d be the sane anmpbunt of litigation and post-conviction
relief proceedings, habeas corpus actions, if we didnst have
a death penalty. Theress been a | ot of discussion of the
initial trial, the investigation. And again, | still -- at
| east this person is not convinced that anybody has been
able to quantify what the difference is. WIlI, what about
the --

MR. FAGAN. Difference in what, sir?

MR. MOCZULA: In cost. But what about the end of
the process? Isnt it true that the upswing in litigation at
the end of the process in challenging sentences is nore

directly related to the increase and mandatory sentencing
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than it is the death penalty in a relative sense?

MR. FAGAN. Well, there are numerous chal |l enges
regarding -- you nean for exanple something |ike Bl akely?

MR. MOCZULA: No, sinply the fact that someone:s
faced with mandatory sentencing will be nore likely to
chal | enge and keep chall enging and that the notion that as
| ong as we have no death penalty in New Jersey that any
given inmate will take one shot at perhaps reversing his
sentence or her sentence and therefore be content if he
fails. That the prolonged litigation is as directly
attributable to mandatory sentencing as a suggestion that it
is somehow i nvolving the death penalty.

MR. FAGAN. Well, | guess l=d answer it in two
ways. One, the jurisprudence of the death penalty is very
different than the jurisprudence of other clains. There is
a case involving a juvenile, an adol escent who was sentenced
to life without parole in the State of California and he got
his claimup to the Ninth Circuit, at which point Judge
Kazi nsky writes an opinion that basically says, to
paraphrase -- and Judge Kazinsky is a colorful character,
but to paraphrase he says, Al don:t want to hear this. W:re
not tal king about death, wexre tal king about prison
regardl ess of howlong it is.@

My point in raising that is that | donst think that
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those clains get nearly -- get one-tenth of attraction that
death clainms get. And so although there may be a | ot of
filing I cant imgine that were going to wind up running
into trial courts -- hearings, new evidentiary proceedi ngs,
peopl e i ntroduci ng excul patory evidence. The kinds of cases
that are subject to nmandatory sentencing are cases that
i nvol ve drugs, that involve second violent offenses,
predicate felony |aws, three strikes laws, if you wll.

Three strikes law is a good exanple. |:m unaware
of the courts in California, which has the broadest three
strikes in the country, being papered with clains by inmates
that they were wongly incarcerated and | ooks for strikes to
be reversed. |It:s just not happening.

MR. MOCZULA: Do they require that counsel for the
def endant raise every issue that the defendant wants to
rai se irrespective of counsel:=s own view of the legitinmacy of
t hat cl ai nf?

MR. FAGAN:. Varies by state.

MR. MOCZULA: Varies by state. That is the rule in
New Jersey. Thank you.

REVEREND HOWARD: Further questions, coments? |If
not, thank you, Professor , for being with us today.

MR. FAGAN. Do | get a mnute on deterrence?

REVEREND HOWARD: Say that once again.

J&J COURT TRANSCRI BERS, | NC.



95

MR. FAGAN. Do | get a mnute on deterrence?

REVEREND HOWARD: A m nute on deterrence.

MR. FAGAN: Yes.

REVEREND HOWARD: Hearing no objection

MR. HAVERTY: One m nute.

REVEREND HOWARD: One m nute.

MR. FAGAN. One minute. It:=s very sinple.

Prof essor Bl ecker raised the issue, and I:ve witten about it
and l:=ve submtted testinony to the Comm ssion earlier that
was given to Senator Brownback in the Commttee for
Constitution in the U S. Senate. And it:=s very sinple.

There are a series of studies that were put out over the

| ast ten years or so by a group of econom sts. They were
all econom sts to econom cs journals. they all clains
anywhere fromthree to 32 lives saved, nurders prevented by
the fact of execution that people were deterred.

In a process that | think is one that is used
routinely in science, that of getting hold of somebody:s
original data, reanalyzing it, subjecting it to a variety of
different tests and clains to see if it really holds up --
this is what we call replication. And it:s a cornerstone of
the scientific process. Three reasonable investigators now
have reanal yzed all those data. One was Dick Burke who is a

di stingui shed professor at the University of Pennsylvania in
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statistics. John Donahue, who:s an econom st at Yale, and
myself who is a | aw professor and al so Professor of Public
Heal th at Col unmbia. None of us are able to stably replicate
or even unstably replicate the findings of the deterrent

st udi es.

My point is that there may or may not be
deterrence. | know nore believe in counter deterrence or
brutalization than | do in deterrence itself. Sone people
are deterred, nurderers | doubt are for reasons that | go
intoin a testinmony. And these just sinply are not the
ki nds of rational actors that deterrence assunes that they
are. And that perhaps explains why in fact the studies are
very unstable statistically.

REVEREND HOWARD: Thank you.

MR. FAGAN:. Thank you all very nmuch.

REVEREND HOMARD: The Chair would like to invite
Ms. Claudia Van Wk to the table. M. Van Wk | think you:ve
been with us nost of the proceedings. You know you have 20
m nutes to offer and the Comm ssion will | ook upon you with
favor if you take less tine. Nonetheless, you do have 20
m nutes. And we will give you an alert with a light tap of
t he gavel when youre approaching two m nutes of your time.
Thank you.

MS. VAN WYK: Thank you. Can | be heard?

J&J COURT TRANSCRI BERS, | NC.



97

REVEREND HOWARD:  Yes.

MS. VAN WYK: Good afternoon. I=:ma |ocal |awer
who worked for the New Jersey Public Defender for 18 years
and now work in private practice at the G bbons Law Firmin
Newar k. New Jerseyans for Alternatives to the Death Penalty
have asked ne to testify because I-:mfamliar with data on
New Jersey:s capital sentencing system going back to 1982.
And the focus of ny testinony is question 4 on the
Comm ssi on:s agenda fromthe Legislature which in a nutshel
is whether the selection of defendants in New Jersey for
capital trials or death sentences is arbitrary, unfair, or
di scrimnatory in any way.

| work with statistical experts to analyze the data
and this is the sane data that Judge Bai ne discussed earlier
today. And ny experts reached the conclusion that probably
no one who knows New Jersey:s system would really need a
statistician to tell themdifferent counties treat simlar
death penalty cases differently, a |lot differently. \hether
a defendant faces capital prosecution depends in |large part
on where the hom cide occurs.

Now, |:=ve presented two charts to the commttee
whi ch are attached to the testinony which | sent to the
staff a couple of days ago, and I:l| explain themin a

nmoment, but | want to nake sone prelimnary points. First
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of all, the data | ooked at prosecutorial decisions to seek
t he death penalty, but the purpose in presenting themis
absolutely not to lay blane. | believe the wi de variations
in capital prosecution rates are largely the result of
factors that canst be changed.

First, the constitutional ground rules |laid down by
the United States Supreme Court, | believe, make consistent
application of the death penalty virtually inpossible. The
Constitution requires, first of all, a limting of the class
of death-eligible offenders. This state and every ot her
state is not permtted under the Federal Constitution to
make all rnurderers uniformy eligible for the death penalty.

It has to identify one or nore subgroups.

At the sane tinme the federal constitution requires
unlimted discretion for defendants to present and juries to
find the existence of mtigating factors that the defendant
m ght offer as the basis for a sentence of |ess than death.

And | think uneven application is just an inevitable result
of a conbination of drastic narrowi ng of the pool with w de
open discretion on the mtigating side. It makes
application difficult, and prediction of what jurors are
going to do difficult. That=s number one.

Secondly, no matter what is done to the system and

who is making the decision no one can change the fact that
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any | aw enforcenment official deciding whether to seek the
death penalty nust take into account whether a |ocal jury
will inmpose the death penalty. That:s a necessary part of
the process and it:=s going to vary fromone county to

anot her.

Judge Bai ne nmentioned earlier, and he has nentioned
in witing in other places, that as a renedy he suggests we
centralize the charging decision by requiring the Attorney
CGeneral of the state to assume responsibility for the
capital charging process. | donst think that=s a solution to
the problem of this w de geographic disparity in capital
sentencing -- capital charging decisions -- both because it
woul d require a structural revolution in this state:s
crimnal practice and because I:m pessim stic. | don:zt think
it would work anyway.

As to the structure in our system the |ocal
prosecutor has primary responsibility for crim nal charging
deci sions including capital decisions. And further, over
the | ast few years because of a court decision, the
aggravating factors have to be included in the indictnent
when the state decides to proceed capitally. Centralizing
woul d add an entire |ayer of reviewto this process which
woul d presumably require defense input in order to be fair,

and it would have to be front | oaded. Investigation would
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have to be front | oaded within the time allowed for the
supersede indictnment that would include the aggravating
factors. Right now that:s 90 days after the initia

i ndi ct nent plus good cause -- the prosecutors on the

Comm ssi on woul d probably i magi ne better than | coul d how
many t hi ngs woul d have to change.

And the second thing is, we have experienced in at
| east one jurisdiction in this country, the Federal
jurisdiction with centralized charging, and the U S.
Attorney has a whole chapter in the U S. Attorney:s manual
devoted exactly to centralized review of the nationw de
chargi ng decisions of all of the U S. Attorneyss O fices in
all the states. It:=s very detailed, very bureaucratized, and
they still have a | ot of geographic variation. People who
have reviewed the reports say capital prosecution in the
Federal systemis still largely a southern phenonenon.

And if you use your conmon sense about how the
process would work, it stands to reason -- and the Federal
statistics that | saw bear this out, even though there:s all
this review. But the Attorney General in the end usually
defers to the judgnent of a |ocal person who knows the case.

It=s just common sense. So it:=s really not surprising that
itss not that easy to weed out |ocal variation. | would

imagine in order to really have a hope of ending the |ocal
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variation through centralization that the Attorney CGenera
woul d have to virtually take over the prosecution.

Ot herwi se hess naturally going to defer to the people who
know best what:s going on in their own district with their
own case, their own w tnesses, and their own evidence.

And | should al so point out there have been a
nunber of enpirical studies in other states. Judge Baine
collects quite a few of themin the report he filed with the
Suprenme Court in Decenmber, which |I think the Comm ssion has.

And geographic variabil